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Selective Incorporation: Revisited*
Jerold H. Israel**

Introduction

In June 1960 Justice Brennan’s separate opinion in Ohio ex rel. Eaton u. 
Price' set forth what came to be the doctrinal foundation of the Warren 
Court’s criminal procedure revolution. Justice Brennan advocated adoption of 
what is now commonly described as the “selective incorporation” theory of the 
fourteenth amendment. That theory, simply put, holds that the fourteenth 
amendment’s due process clause fully incorporates all of those guarantees of 
the Bill of Rights deemed to be fundamental and thereby makes those guaran
tees applicable to the states. During the decade that followed Ohio ex rel. Ea
ton v. Price, the Court found incorporated within the fourteenth amendment 
all but a few of the thirteen Bill of Rights guarantees that relate to the criminal 
justice process.2 For many observers, these selective incorporation rulings 
were the Warren Court’s primary achievement in the criminal justice field.3 
Measured by the number of prosecutions affected, the selective incorporation 
rulings had a monumental impact; in a single decade those rulings expanded 
the reach of constitutional regulation of criminal procedure many times be
yond that which had been attained through all of the Court’s constitutional 
rulings over the previous 170 years.4

* © Jerold H. Israel, 1982.
*• Alene and Allan F. Smith Professor of Law, University of Michigan Law School. B.B.A. 1956, 

Case Western Reserve University; LL.B. 1959, Yale Law School.
1. 364 U.S. 263, 274-76 (1960) (separate opinion of Brennan, J.). The lower court’s judgment in 

Eaton was affirmed by an equally divided court. Justice Brennan’s separate opinion, joined by Chief 
Justice Warren and Justices Black and Douglas, argued for reversal. The following year, Justice Bren
nan presented a more complete statement of the selective incorporation doctrine in his dissenting opin
ion in Cohen v. Hurley, 366 U.S. 117, 154-60(1961). See generally Brennan, The Bill of Rights and the 
States, 36 N.Y.U. L. Rev. 761 (1961). Justice Brennan’s opinions were not the first to suggest the 
selective incorporation doctrine, but they were the first both to articulate it clearly and to advance it as 
a preferred position. Justice Black discussed selective incorporation in his dissenting opinion in Adam
son v. California, 332 U.S. 46, 85-87, 89 (1964), but he preferred adoption of the broader theory of total 
incorporation. See infra note 139 (discussing Justice Black’s dissent in Adamson}. Justice Harlan’s 
dissent in Hurtado v. California, 110 U.S. 516, 538 (1884), arguably also may be viewed as based on a 
selective incorporation theory, but his analysis is ambiguous and the opinion might be urging total 
incorporation. See infra note 188 (discussing Justice Harlan’s dissent in Hurtado).

2. The thirteen consist of (1) the fourth amendment guarantees relating to searches and seizures; the 
fifth amendment guarantees relating to (2) grand jury indictment, (3) double jeopardy, (4) due process, 
and (5) self-incrimination; the sixth amendment guarantees relating to (6) a public and speedy trial, (7) 
an impartial jury, (8) notice of the nature and cause of the accusation, (9) confrontation of opposing 
witnesses, (10) compulsory process, and (11) assistance of counsel; and the eighth amendment prohibi
tions against (12) excessive bail and fines and (13) cruel and unusual punishment.

3. Every scholarly review of the Warren Court’s criminal procedure decisions has recognized the 
selective incorporation rulings as one of the two or three primary achievements of the criminal proce
dure revolution. See, e.g., Allen, The Judicial Quest for Penal Justice: The Warren Court and Criminal 
Cases, 1975 U. III. L. F. 518, 527; Amsterdam, The Supreme Court and the Rights of Suspects in Crimi
nal Cases, 45 N.Y.U. L. Rev. 785, 794-96 (1970); Israel, Criminal Procedure, The Burger Court, and the 
Legacy of the Warren Court, 75 Mich. L. Rev. 1320, 1329-30 (1977). Indeed, Justice Brennan has 
suggested that selective incorporation decisions may be the most “significant” of all the Warren Court 
rulings “in preserving and furthering the ideals we have fashioned for our society.” Brennan, State 
Constitutions and the Protection of Individual Rights, 90 Harv. L. Rev. 489, 492-93 (1977).

4. State prosecutions account for approximately 95% of all felony prosecutions. Y. Kamisar, W.
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This article reexamines the selective incorporation doctrine from the per
spective gained through having observed its application for approximately 
twenty years. Selective incorporation has been the subject of considerable 
commentary,* 5 but little attention has been given to its underlying rationale. 
This article explores that rationale and considers the extent to which the deci
sions of the Burger Court have adopted its basic premises. Although many 
have viewed selective incorporation as a doctrine founded merely on a desire 
of the Warren Court majority to extend the constitutionalization of criminal 
procedure, several additional value judgments also contributed to the doc
trine’s adoption. The Burger Court majority has accepted the doctrine without 
fully accepting all of those value judgments. The continued application of se
lective incorporation rests on considerations somewhat different from those 
that led to its adoption. This article suggests that the key to the Court’s adher
ence to selective incorporation has been a flexibility in constitutional interpre
tation that permits consideration of factors that the original supporters of 
selective incorporation largely rejected.

LaFave & J. Israel, Modern Criminal Procedure 2 (1980). Only the roughest estimates can be 
made of the total number of misdemeanor prosecutions. See Argersinger v. Hamlin, 407 U.S. 25, 34 
n.4 (1972) (estimate of four to five million misdemeanor cases, exclusive of traffic offenses). The 
number of federal misdemeanor prosecutions (including both 18 U.S.C. § 3401 misdemeanors and 18 
U.S.C. § 1(3) petty offenses), however, is so low—approximately 100,000 in 1980—that one can safely 
say that state prosecutions account for more than 98% of all misdemeanor prosecutions. 1980 Annual 
Report of the Director of the Administrative Office of the United States 11, 90-91.

5. There was extensive discussion of the doctrine’s rationale and historical basis during the 1960’s. 
See, e.g., Friendly, The Bill of Rights as a Code of Criminal Procedure, 53 Calif. L. Rev. 929 (1965); 
Henkin, “Selective Incorporation” in the Fourteenth Amendment, 73 Yale L.J. 74 (1964); Wiehofen, 
Supreme Court Review of State Criminal Procedure, 10 Am. J. Legal Hist. 189 (1966); Cushman, Incor
poration, Due Process, and the Bill of Rights, 51 Cornell L. Rev. 467 (1966). Subsequent articleshave 
focused on the practical impact of the doctrine. See, for example, the articles cited supra in note 3.

To explore this thesis, one must be familiar not only with the selective incor
poration theory, but also with the theories that served as its forebearers. Selec
tive incorporation was an outgrowth of two quite different theories dealing 
with the relationship between the fourteenth amendment and the Bill of 
Rights, both of which had been advanced within the Court for many years 
prior to Ohio ex rel. Eaton v. Price. The ability of selective incorporation to 
command majority support during the 1960’s best can be understood in light of 
the division within the Court that those two theories had spurred. Similarly, 
an analysis of the value judgments underlying the selective incorporation doc
trine requires an appreciation of the values underlying those antecedent theo
ries. Unfortunately, a review of those prior theories and their treatment by the 
Court cannot be as brief today as it would have been in the 1960’s, when both 
theories were given extensive coverage in almost every course in constitutional 
law or criminal procedure. Even those who are already familiar with the ter
rain may find the review worthwhile, however, as the development of those 
theories constitutes one of the more interesting chapters in our constitutional 
history.

I. Developments Prior to the 1960’s

Prior to the adoption of the fourteenth amendment in 1868, Barron v. Balti- 
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moreb had firmly established that the Bill of Rights was intended to constrain 
only the newly established federal government. Since the language of only a 
few of the amendments clearly evinces that intent,6 7 it is not altogether surpris
ing that the plaintiff in Barron argued that the other amendments were not so 
limited. He maintained that the fifth amendment prohibition against the tak
ing of property without just compensation applied to state as well as federal 
action.8 Rejecting that contention, Chief Justice Marshall stated that the ques
tion presented was “of great importance, but not of much difficulty.”9 He 
noted that the Constitution had been established by the people of the United 
States “for their own government and not for the government of the individual 
State. Each State established a constitution for itself, and in that constitution, 
provided such limitations and restrictions in the powers of its particular gov
ernment, as its judgment dictated.”10 In the few instances in which the framers 
thought that federal constitutional intervention in a state’s treatment of its citi
zens was necessary, the Constitution explicitly provides that the particular pro
vision applies to the states. Thus, article I, section 10 provides that “[n]o State 
shall . . . pass any Bill of Attainder, ex post facto law, or law impairing the 
Obligation of Contracts.”11 Justice Marshall reasoned: “Had Congress [which 
proposed the amendments] engaged in the extraordinary occupation of im
proving the constitutions of the several states by affording the people addi
tional protection from the exercise of power by their own governments in 
matters which concerned themselves alone, they would have declared this pur
pose in plain and intelligible language.”12

6. 32 U.S. (7 Pet.) 242 (1833).
7. Those are the first, sixth, and seventh amendments. The first amendment refers to actions of 

Congress. The sixth amendment refers to juries selected from the state and district (presumably the 
federal judicial district) in which the crime was committed. The seventh amendment speaks of jury 
determinations not being reexamined in any “Court of the United States.” For a contrary view of the 
purpose of the Bill of Rights, see 2 W. Crosskey, Politics and the Constitution in the History 
of the United States 1049-82 (1953) (except for first and seventh amendments, Bill of Rights in
tended to apply to states). But see Fairman, The Supreme Court and the Constitutional Limitations in 
State Governmental Authority, 21 U. Chi. L. Rev. 40 (1953) (attacking Crosskey’s methodology and 
concluding that Bill of Rights not intended to apply to states).

8. 32 U.S. (7 Pet.) at 247.
9. Id.
10. Id.
11. U.S. Const, art. I, § 10.
12. 32 U.S. (7 Pet.) at 250.
13. Id.
14. Id.

In framing the fourteenth amendment, the thirty-ninth Congress clearly “en
gaged in the extraordinary occupation”13 described by Justice Marshall in Bar
ron. As in article I, section 10, the language of the amendment explicitly 
indicates the goal of “affording the people additional protection from the exer
cise of power by their own governments.”14 What was not so clear was the 
extent to which Congress intended to pursue that goal. The meaning of section 
one of the fourteenth amendment proved to be especially troublesome. That 
section provides:

All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or enforce any law 
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which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person of life, liberty, 
or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws.15

15. U.S. Const, amend XIV, § 1.
16. 60 U.S. (19 How.) 393 (1857).
17. Id. at 403. The Court also declared the Missouri Compromise to be unconstitutional, nonwith

standing its conclusion that Scott could not bring suit. Id. at 452.
18. Although the “one pervading purpose” of the Reconstruction amendments was to guarantee “the 

freedom of the slave race,” the protections afforded were not limited to those of “African descent.” 
Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 70-72 (1872). The congressional supporters of the 
amendment also were concerned with discriminatory actions that southern states had taken against 
white loyalists, and there was discussion of the equity of protecting “all persons, whether citizens or 
strangers [Ze, aliens].” See R. Berger, Government by Judiciary 217-18 (1977).

19. The separate position of Justice Black, as opposed to other supporters of total incorporation, 
regarding the scope of the due process clause led to characterization of his position as “total incorpora
tion” and their position as “total incorporation plus.” See infra notes 115-18, 162-63 and accompanying 
text (discussing views of Justice Black and other Justices supporting total incorporation). The different 
approaches of the pre-1930's and post-1930’s fundamental fairness rulings might also be characterized 
as distinct positions, particularly in light of the different values considered to be protected by the Bill of 
Rights. See infra text accompanying notes 180-264 (discussing these fundamental fairness rulings).

Congress obviously intended the first sentence of section one to override the 
ruling in Dred Scott v. Sanford V1 That infamous decision held that a Negro, 
because his “ancestors were imported into this country, and sold as slaves,” 
could not become a “citizen” within the meaning of the Constitution and 
therefore was not entitled to the “privileges and immunities guaranteed by that 
instrument to the citizen,” including the privilege of suing in a federal court.17 
In granting both national and state citizenship to all persons born in the 
United States, the first sentence of section one nullified Dred Scott and ensured 
that both the recently freed and previously freed blacks would thereafter be 
“citizens” under the Constitution.

Beyond the granting of citizenship, the precise objective of section one is 
more difficult to ascertain. The second sentence indicates an intent to protect 
the freed blacks, as well as others,18 from abuses of state power. The limita
tions it sought to impose, however, are couched in terms—such as “equal pro
tection” and “due process”—that are open to varying interpretations. In the 
years since the adoption of the fourteenth amendment, a substantial part of the 
Supreme Court’s workload has been devoted to defining and redefining those 
terms. One of the more difficult issues considered in that process has been the 
extent to which the prohibitions of section one encompass the guarantees 
found in the Bill of Rights—that is, the extent to which the fourteenth amend
ment imposes upon the states prohibitions identical or similar to those imposed 
upon the federal government by the Bill of Rights. Prior to 1960 two different 
positions had been advanced within the Court regarding that issue. The “fun
damental fairness” position had consistently won the support of a majority; the 
“total incorporation” position had been advanced at different times in dissents. 
Not all of the justices supporting either of those positions agreed on its precise 
scope. Some might therefore say that actually three or four different positions 
had been advanced.19 For our purposes, however, it is best to focus on the two 
major positions, treating the less substantial divisions as variants of those posi
tions. The total incorporation position is examined first.
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A. TOTAL INCORPORATION

The total incorporation position holds that the fourteenth amendment incor
porates all of the Bill of Rights guarantees and thereby applies those guaran
tees to state action in the same manner that they are applied to the actions of 
the federal government. Total incorporation was first suggested in Justice 
Bradley’s dissent in the Slaughter-House Cases,20 the first fourteenth amend
ment case to come before the Court. It was not advanced in a clear-cut fash
ion, however, until Justice Field did so in 1892 in his dissent in O’Neil v. 
Vermont.2' Although Justice Douglas once counted ten justices who supported 
the total incorporation position, others view the correct number as six or 
seven.22 The important count, in any event, is the number of Justices sitting at 
one time who supported the position, and that count never rose above four.

20. Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 118-19 (1873) (Bradley, J., dissenting). Justice 
Bradley argued that the privileges and immunities of citizenship protected by the fourteenth amend
ment included “the right of habeas corpus, the right of trial by jury, of free exercise of religious worship, 
the right of free speech and a free press, the right peaceably to assemble for the discussion of public 
measures, the right to be secure against unreasonable searches and seizures, and . . . including almost 
all of the rest, the right of not being deprived of life, liberty, or property without due process of law." as 
well as “still others . . . specified in the original constitution, or in the early amendments of it." Id. at 
118 (emphasis in original). Whether he meant to include all of the Bill of Rights guarantees is unclear. 
His reference to “still others” found in the “early amendments” suggests that he did, but six years later, 
in Missouri v. Lewis, 101 U.S. 22 (1879), he authored an opinion in which he stated that there was 
“nothing in the constitution” that would prevent a state from adopting the “civil law and its method of 
procedure for one county and the common law and its method for others.” Id. at 31. Although Justice 
Bradley’s focus in Lewis was on the equal protection requirements of the fourteenth amendment, his 
statement raises doubts as to whether he viewed the seventh amendment right to jury trial in civil cases 
as a privilege and immunity of national citizenship. Justice Swayne, who had joined Justice Bradley’s 
dissent in Slaughter-House Cases, also joined his opinion for the Court in Missouri v. Lewis.

21. 144 U.S. 323, 360-63 (1892). See infra text accompanying note 83 (quoting from Justice Field’s 
dissent in O’Neit). The first Justice Harlan, in a separate dissent in which Justice Brewer concurred "in 
the main,” noted his agreement with Justice Field that the fourteenth amendment protected from state 
invasion those “fundamental rights of life, liberty, or property recognized or guaranteed by the consti
tution,” which rights were “principally, enumerated in the earlier Amendments of the Constitution.” 
144 U.S. at 370-71. As noted by Professor Morrison, although several cases decided between the 
Slaughter-House Cases and O’Neil presented an opportunity for advancement of the total incorpora
tion theory, that theory was not squarely put to the Court by counsel until 1887. Morrison, Does the 
Fourteenth Amendment Incorporate the Bill of Rights?, 2 Stan. L. Rev. 140, 145-47 (1949).

22. Justice Douglas’ list is found in his concurring opinion in Gideon v. Wainwright, 372 U.S. 335. 
346 (1963). He included Justices Bradley and Swayne dissenting in Slaughter-House Cases, 83 U.S. (16 
Wall.) at 124; Justice Clifford dissenting in Walker v. Sauvinet, 92 U.S. 90, 93 (1876); Justice Field, the 
first Justice Harlan, and Justice Brewer dissenting in O’Neil v. Vermont, 144 U.S. at 366; and Justices 
Black, Douglas, Murphy, and Rutledge dissenting in Adamson v. California, 332 U.S. 46. 71 (1946). 
There is some question as to the position taken by Justices Bradley and Swayne in the Slaughter-House 
Cases. See supra note 20 (discussing Justice Bradley’s and Justice Swayne’s position on total incorpo
ration). Although Justice Clifford joined Justice Field’s dissent in Walker v. Sauvinet, which would 
have required the states to provide jury trials in civil cases, the argument for total incorporation had not 
yet been squarely made, see Morrison, supra note 21, at 145-48, and Justice Clifford was no longer on 
the Court when Justice Field dissented in O'Neil. Justice Brewer, although accepting the dissenting 
position in O'Neil, later abandoned total incorporation in Maxwell v. Dow, 176 U.S. 581 (1900). Thus, 
Professor Landynski suggests the correct number is six: the four dissenters in Adamson (Black. Douglas, 
Murphy, and Rutledge), Justice Field, and the first Justice Harlan. Landynski, Due Process and the 
Concept of Ordered Liberty, 2 Hofstra L. Rev. 1, 38 (1974). Justice Frankfurter might have counted 
one less, including only the first Justice Harlan and the four Adamson dissenters. He noted in 
Adamson.

Between the incorporation of the Fourteenth Amendment into the constitution and the begin
ning of the present membership of the Court—a period of seventy years—the scope of that 
Amendment was passed upon by forty-three judges. Of all these judges, only one, who may 
respectfully be called an eccentric exception, indicated the belief that the Fourteenth Amend- 
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Thus, total incorporation was always a minority position. It was, however, an 
exceptionally influential minority position and significantly contributed to the 
Court’s eventual adoption of the selective incorporation position.

1. The Rationale of Total Incorporation

Dissenting in Adamson v. California?-3 Justice Black cited the “provisions of 
the [fourteenth] amendment’s first section, separately, and as a whole,”* 23 24 as the 
textual basis for total incorporation. Because the privileges and immunities 
clause had received a narrow construction in prior cases, and because the 
equal protection clause seemed inapplicable, Justice Black’s statement was in
terpreted as advocating that the incorporation of the Bill of Rights occur pri
marily through the due process clause.25 Justice Frankfurter in his Adamson 
concurrence immediately challenged this use of the due process language.26 
Surely, he argued, if the thirty-ninth Congress had intended to make the first 
eight amendments applicable to the states, it would not have done so by in
cluding a prohibition against the denial of due process. “It would be extraor
dinarily strange,” he stated, “for a Constitution to convey such specific 
commands in such a round-about and inexplicit way.”27

ment was a shorthand summary of the first eight amendments . . . and that due process incor
porated those eight amendments.

332 U.S. at 62. Justice Frankfurter, however, was focusing on the use of the due process clause as a 
basis for incorporation, see infra text accompanying note 127, and therefore probably excluded Justice 
Field, who relied strictly on the privileges and immunities clause. See Mendelson, Justice Black’s Four
teenth Amendment, 53 Minn. L. Rev. 711, 721 (1969).

23. 332 U.S. at 68 (Black, J., dissenting). See infra text accompanying notes 100-18 (discussing Jus
tice Black’s Adamson dissent).

24. 332 U.S. at 71 (Black, J., dissenting). Justice Black’s reliance upon the section as a whole, rather 
than upon the privileges and immunities clause alone, may be explained by differences in the classes of 
persons covered by the various fourteenth amendment clauses. See infra notes 25 & 33 and accompany
ing text (discussing that explanation). But see infra note 34 (noting contention of commentators that 
privileges and immunities clause can be interpreted as protecting all persons, not just citizens of United 
States).

25. See Comment, Due Process and the Bill of Rights, 46 Mich. L. Rev. 372, 373 (1948) (Black took 
view that fourteenth amendment due process clause makes all guarantees of Bill of Rights binding on 
states); Note, The Bill of Rights and the Fourteenth Amendment, 33 Iowa L. Rev. 666, 666-67 (1948) 
(Black’s dissent developed theory that fourteenth amendment due process clause protects from state 
abridgement rights protected from federal abridgement by first eight amendments); Comment, Due 
Process—Purpose and Scope of the Fourteenth Amendment, 21 S. Cal. L. Rev. 47, 59 (1947) (Black’s 
opinion construed due process clause to include all guarantees of Bill of Rights); Haigh, Defining Due 
Process of Law: The Case of Mr. Justice Hugo L. Black, 17 S.D.L. Rev. 3, 15 (Black advanced incorpo
ration theory of due process). Two other factors also contributed to the view that Justice Black’s opin
ion relied substantially upon the due process clause. First, Justice Frankfurter’s concurring opinion, 
responding to Justice Black’s analysis, focused on the due process clause. 332 U.S. at 61 (Frankfurter, 
J., concurring); infra note 127 and accompanying text. Second, because Justice Black apparently 
viewed total incorporation as protecting aliens and corporations as well as citizens, see Mendelson, 
supra note 22, at 715, 721, 724-25, it was assumed that coverage could be achieved only through the due 
process clause. But see infra note 34 (noting contention of commentators that privileges and immunities 
clause can be interpreted as protecting all persons, not just citizens of United States). On the other 
hand, the historical material Justice Black cited consists primarily of discussions of the privileges and 
immunities clause. See 332 U.S. at 120 (Black, J., dissenting). Also, primary reliance on due process 
would have been contrary to the narrow view of due process taken by Justice Black in other cases. See 
infra notes 162-63 and accompanying text (discussing Justice Black’s view).

26. 332 U.S. at 63 (Frankfurter, J., concurring).
27. Id.

Justice Frankfurter’s argument appears to be well taken. Inclusion of a sin
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gle guarantee, which itself is only one of many guarantees found in the first 
eight amendments, hardly indicates a legislative intent to encompass all of the 
remaining guarantees as well. In a later opinion, Justice Black responded to 
Justice Frankfurter’s claim that total incorporation lacked textual support. 
Justice Black argued that although the total incorporation theory relied on the 
historic purpose of the fourteenth amendment “as a whole,” it looked to the 
language particularly of the privileges and immunities clause.28 That clause 
had also been emphasized in the opinions of the earlier dissenters supporting 
total incorporation, especially Justice Field’s dissent in O’Neil v. Vermont 29

28. Duncan v. Louisiana, 391 U.S. 145, 165-66 (1968) (Black, J., concurring). While emphasizing the 
language of the privileges and immunities clause in particular, Justice Black persisted in relying on the 
“Fourteenth Amendment, as a wholet' Id. at 166 n.l (emphasis in original).

29. 144 U.S. at 337 (Field, J., dissenting); see infra text accompanying note 83 (quoting from Justice 
Field’s dissent in O'Neil). Justice Bradley’s dissent in the Slaughter-House Cases also had relied on the 
privileges and immunities clause. 83 U.S. at 112 (Bradley, J., dissenting); see supra note 20 (discussing 
Justice Bradley’s dissent in the Slaughter-House Cases). Justice Harlan’s position was less clear. His 
dissent in O’Neil may have relied upon the due process clause as well as upon the privileges and 
immunities clause. See 144 U.S. at 370. Furthermore, his dissent in Hurtado relied on due process, 
although it is debatable whether that opinion advanced a total incorporation position. 110 U.S. at 538 
(Harlan, J., dissenting); see infra note 188 (discussing Justice Harlan’s Hurtado dissent); see also Morri
son, supra note 21, at 146 (same).

30. Professor Tribe, however, suggests that total incorporation could have emerged either “as an 
elaboration of the privileges and immunities of national citizenship” or as “a translation of fourteenth 
amendment ‘liberty’ into the freedoms secured by the Bill of Rights, with the understanding that de
priving someone of such liberty ‘without due process of law’ means doing so ‘where the federal govern
ment could not.’” L. Tribe, American Constitutional Law 567 (1978) (footnote omitted) (citing 
Black, Unfinished Business of the Warren Court, 46 Wash. L. Rev. 3, 34 (1970)).

31. Duncan v. Louisiana, 391 U.S. 145, 166 (1968) (Black, J., concurring).
32. Id.

The privileges and immunities clause clearly does offer a more satisfactory 
textual basis for total incorporation than the due process clause.30 Analyzing 
the language without regard to its historical usage, the phrase “privileges or 
immunities of citizens of the United States” can readily be construed to in
clude the constitutional guarantees provided United States citizens as protec
tion against the national government. As Justice Black noted, “[W]hat more 
precious ‘privilege’ of American citizenship could there be than the privilege to 
claim the protection of our great Bill of Rights?”31 The fourteenth amendment 
was designed to provide the citizen with protection against state action; a pro
hibition against state abridgment of the “privileges or immunities of citizens of 
the United States” would be an “eminently reasonable way of expressing the 
idea that henceforth the Bill of Rights shall apply to the States.”32 Reliance on 
the privileges and immunities clause presents its own difficulties, however. If 
the privileges and immunities clause was intended to make the Bill of Rights 
applicable to the states, a clause prohibiting a state from depriving any person 
of life, liberty, or property without due process of law would seem extraneous. 
The fifth amendment already provides such protection, and if the privileges 
and immunities clause includes all of the Bill of Rights guarantees, it encom
passes a due process guarantee as well as the other guarantees in the first eight 
amendments.

Perhaps the best response to the contention that total incorporation renders 
the due process clause superfluous lies in the different classes of persons pro
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tected by the privileges and immunities and due process clauses.33 In particu
lar, the former clause refers to the protection of citizens, while the latter refers 
to “any person,” which includes aliens as well as citizens.34 This response, 
however, raises the problem of why the framers of the fourteenth amendment 
would have desired to grant such privileges as jury trial and grand jury indict
ment only to citizens when, with respect to the federal government, the Bill of 
Rights made them available to all persons.35

Supporters of total incorporation suggest that any deficiencies in the textual 
support for their position are more than offset by a historical record that 
clearly shows the framers’ intent to make the Bill of Rights applicable to the 
states. They interpret that record as showing that the congressional supporters

33. One way in which the clauses differ is in their treatment of corporations. Corporations fall 
outside the protection of the privileges and immunities clause, Western Turf Ass’n v. Greenberg, 204 
U.S. 359, 363 (1907), but within the reference to “persons” protected by the due process and equal 
protection clauses, Wheeling Steel Corp. v. Glander, 337 U.S. 562 (1949); Santa Clara County v. South
ern Pac. R.R., 118 U.S. 394 (1886).

34. Professor Ely has argued that the privileges and immunities clause need not be interpreted as 
protecting only citizens:

“No State shall make or enforce any law which shall abridge the privileges or immunities of 
citizens of the United States” could mean that only citizens are protected in their privileges or 
immunities, but it surely doesn’t have to. It could just as easily mean there is a set of entitle
ments, “the privileges and immunities of citizens of the United States,” which states are not to 
deny to anyone. In other words, the reference to citizens may define the class of rights rather 
than limit the class of beneficiaries. Since everyone seems to agree that such a construction 
would better reflect what we know of the purpose, and since it is one the language will bear 
comfortably, it is hard to imagine why it shouldn’t be followed.

J. Ely, Democracy and Distrust 25 (1980) (footnotes omitted) (emphasis in original). Professor Ely 
starts from the premise that there was “no conscious intention to limit the protection of the clause to 
citizens.” Id. The amendment’s supporters, however, distinguished between the protection of citizens 
through the privileges and immunities clause and the protection of all persons, including aliens, 
through the due process and equal protection clauses. See R. Berger, supra note 18, at 217-20; see also 
Cong. Globe, 39th Cong., 1st Sess. 2765-66 (1865-66) (statement of Sen. Howard). Professor Yarbor
ough suggests that Justice Black may have shared Professor Ely’s view, at least in part:

A reading of the debates on the fourteenth amendment’s adoption reveals that its sponsors 
included within the [privileges and immunities] clause’s meaning certain rights (e.g., those of 
the Bill of Rights) which historically had applied to all persons, as well as other rights applica
ble to citizens alone. Justice Black apparently recognized and accepted this anomaly. He 
agreed, for example, that the safeguards of the Bill of Rights extended, via the fourteenth 
amendment, to all persons in state cases. However, in conference discussion of Edwards v. 
California [see infra note 41], he indicated that the right of interstate travel was a fourteenth 
amendment privilege of national citizenship which extended its protection only to citizens, not 
aliens.

Yarborough, Justice Black, The Fourteenth Amendment and Incorporation, 30 U. Miami L. Rev. 231, 
270 (1976). Professor Mendelson views Justice Black’s opinion in Adamson as a result-oriented attempt 
to “homogenize” the two clauses. Mendelson, supra note 22, at 715. He argues that Justice Black “bor- 
rowfed] the privileges and immunities language as a reference to the Bill of Rights from one [clause] 
and the word ‘persons’ to get the desired coverage from another” and thereby “createjd] a new constitu
tional provision.” Id.

35. See Fairman, Does the Fourth Amendment Incorporate the Bill of Rights?, 2 Stan. L. Rev. 5, 59 
(1949). Professor Fairman notes that “[a]s a matter of formal analysis then [accepting arguendo total 
incorporation], one might attribute to the [Joint House and Senate] Committee a design to give the 
citizen the protection of the entire Bill of Rights, and then consciously duplicating in part, to extend to 
aliens, or to corporations, or to both, a particular one of the several guarantees of Amendments I to 
VIII. Such a view would, however, be quite unrealistic.” Id. See also Bridges v. California, 314 U.S. 
252, 280-81 (1941) (Frankfurter, J., dissenting) (arguing that freedom of speech must be “absorbed” by 
the due process clause rather than by the privileges and immunities clause in order to protect both 
aliens and corporations). 
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of the fourteenth amendment were dissatisfied with state protection of individ
ual liberties and intended through that amendment “to nationalize civil liber
ties in the United States.”36 In an appendix to his dissenting opinion in 
Adamson?1 Justice Black set forth various statements made during the con
gressional debate on the amendment that support this view of the amend
ment’s purpose.38 Relying especially on the statements of Representative 
Bingham, a key draftsman of section one, and of Senator Howard, who 
presented the amendment before the Senate,39 Justice Black concluded that 
“with full knowledge of the import of the Barron decision, the framers and 
backers of the Fourteenth Amendment proclaimed its purpose to be to over
turn the constitutional rule that decision had announced.”40 According to Jus
tice Black, the supporters sought to accomplish this end primarily through the 
privileges and immunities clause, which would encompass the Bill of Rights 
guarantees as well as other fundamental rights.41

Critics of this historical analysis argue that it gives far too much weight to

36. E. Corwin, Liberty Against Government 118 (1948).
37. 332 U.S. at 92-123 (Black, J., dissenting).
38. Id. Other reviews of the historical record favorable to total incorporation include H. Flack, 

The Adoption of the Fourteenth Amendment (1908); Crosskey, Charles Fairman, “Legislative 
History, ” and the Constitutional Limits on State Authority, 22 U. Chi. L. Rev. 1 (1954); Curtis, The Bill 
of Rights as a Limitation on State Authority: A Reply to Professor Berger, 16 Wake Forest L. Rev. 45 
(1980); Curtis, The Fourteenth Amendment and the Bill of Rights, 14 Conn. L. Rev. 237 (1982).

39. 332 U.S. at 99-123. Although Justice Black relied primarily on the statements of Bingham and 
Howard, he also cited a statement by Representative Stevens, comments by congressional critics of the 
proposed amendment, the general concerns reflected in the Report of the Joint Committee on Recon
struction, and newspaper articles of the time (as canvassed in H. Flack, supra note 38, at 140-46). See 
also Yarborough, supra note 34, at 249-50 (concluding that Justice Black’s most significant evidence for 
total incorporation was Bingham and Howard’s statements in congressional debates).

40. 332 U.S. at 72.
41. Id. at 74-75. Although it is unclear exactly how far Justice Black would have carried the privi

leges and immunities clause under his interpretation of the fourteenth amendment, he clearly would 
not have limited it to the Bill of Rights guarantees. See Edwards v. California, 314 U.S. 160, 177-81 
(1941) (Douglas, J., with Black, J., concurring) (recognizing that interstate travel is protected by the 
privileges and immunities clause). His later opinions suggest that, apart from the Bill of Rights guaran
tees, he would have included only rights relating directly to the Slaughter-House view of privileges and 
immunities—that is, rights that owe their existence to the federal government, federal constitution, or 
federal laws. See infra text accompanying note 69 (discussing Slaughter-House'). Senator Howard and 
Representative Bingham, on the other hand, apparently took a much broader view of the clause’s func
tion apart from its incorporation of the Bill of Rights. Senator Howard, in the very same speech in 
which he suggested total incorporation, stated that the privileges and immunities clause would encom
pass the fundamental rights noted in Justice Bushrod Washington’s opinion in Corfield v. Coryell, 6 F. 
Cas. 546 (C.C.E.D. Pa. 1823) (No. 3230). See infra note 53 (quoting from Justice Washington’s opin
ion).

Based in large part on his opposition to the concept of substantive due process, Justice Black took a 
very narrow view of due process. See H. Black, A Constitutional Faith 23-42 (1968); Haigh, 
Defining Due Process: The Case of Mr. Justice Black, 17 S.D.L. Rev. 1, 37 (1972) (Justice Black defined 
due process as the law of the land, that is, the Constitution and valid statutes as judicially construed); 
see also infra note 163 and accompanying text. To accept the privileges and immunities clause as 
encompassing Corfield would have been to accept the same type of fundamental fairness or “natural 
law” view of constitutional rights that Justice Black so firmly opposed in his interpretation of the due 
process clause. See Landynski, supra note 22, at 37 (suggesting that Justice Black sought to limit the 
fourteenth amendment privileges and immunities to rights relating to national citizenship, although 
characterizing this position as not supported by any historical materials); J. Ely, supra note 34, at 28 
(taking a similar position).

Certainly, none of the earlier supporters of total incorporation would have subscribed to Black’s 
limited view of fourteenth amendment privileges and immunities. See Landynsk' supra note 22, at 37- 
38 (discussing views of Bradley, Field, the first Harlan, and Swayne); see also infra note 118 and accom
panying text (discussing views of other Adamson dissenters). 
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the statements of only two members of Congress.42 The critics note that there 
is “little evidence that anyone else, either in Congress or among those who 
ratified in the states, shared . . . [Bingham and Howard’s] view.”43 The critics 
stress that section one of the amendment was presented to the Congress and 
the ratifying states as designed basically to provide a constitutional foundation 
for the Civil Rights Act of 1866.44 That Act declared all persons born in the 
United States to be citizens and provided that such citizens, without regard to 
race, would have the “same right in every State” to contract, sue, and hold and 
inherit property, and to enjoy the “full and equal benefits of all laws and pro
ceedings for the security of person and property” as were “enjoyed by white 
citizens.”45 In seeking to constitutionalize this prohibition against discrimina
tion, the framers might well have relied entirely on the equal protection and 
due process clauses.46 In that case, the privileges and immunities clause would 
be construed as merely reinforcing the grant of national citizenship in the 
amendment’s first sentence by prohibiting state interference with such rights of 
national citizenship as already existed, rather than as adding to those rights.47 
This construction logically precludes also reading the clause as extending the 
Bill of Rights to state proceedings.

44. Berger, supra note 42, at 440-41; Mykketvedt, supra note 42, at 438. See generally Jones v. 
Mayer, 392 U.S. 409, 436 (1968) (some members of Congress supported the fourteenth amendment in 
order to eliminate doubt as to the constitutional validity of the Civil Rights Act as applied to the states).

45. Act of April 19, 1866, ch. 31, § 1, 14 Stat. 27, 27.
46. While equal protection obviously is aimed at discrimination, the due process clause also can be 

viewed, in its historical context, as directed primarily at discrimination. See infra text accompanying 
notes 162-63 (discussing Justice Black’s reading of the due process clause as basically requiring only a 
consistent and fair application of pre-existing law).

47. This basically was the view of the amendment later taken in the Slaughter-House Cases. See 
infra text accompanying notes 59-70 (discussing apparent rejection of total incorporation theory by 
Court in Slaughter-House Cases).

Critics of the total incorporation theory acknowledge, however, another pos
sibility that comes closer to Justice Black’s position. The framers of the four
teenth amendment may have sought to strengthen the Civil Rights Act by

42. Fairman, supra note 35, is undoubtedly the leading critical analysis of Justice Black’s review of 
the historical record. Later works building on that article include Fairman, The Supreme Court and the 
Constitutional Limitations on State Governmental Authority, 21 U. Chi. L. Rev. 40 (1953), and Fairman, 
A Reply to Professor Crosskey, 22 U. Chi. L. Rev. 144 (1954); R. Berger, supra note 18, at 134-56, and 
Berger, Incorporation of the Bill of Rights in the Fourteenth Amendment: A Nine-Lived Cat, 42 Ohio St. 
L.J. 435 (1981); and Mykketvedt, Justice Black and the Intentions of the Framers of the Fourteenth 
Amendment: The Bill of Rights and the States, 20 Mercer L. Rev. 432 (1969). Professor Fairman also 
has argued that Representative Bingham “did not understand Barron v. Baltimore and therefore did not 
understand the question of incorporation.” Fairman, supra note 35, at 34-35; see also Duncan v. Loui
siana, 391 U.S. 145, 175 n.9 (1978) (Harlan, J., dissenting) (citing Fairman).

43. Landynski, supra note 22, at 37. Others have seen the historical record as considerably more 
ambiguous than suggested by Justice Black and his supporters, or by Professor Fairman, supra note 42, 
and his supporters. See Kurland, The Privileges or Immunities Clause: "Its Hour Come Round at 
Last"?, 1972 Wash. U.L.Q. 405, 407:

The legislative history of this provision of the amendment, in Congress, is otherwise about as 
revealing as the legislative history of the equal protection clause. By that I mean that it af
fords a license to take anything from it that the interpreter wishes to put in it. If recent schol
arship on the fourteenth amendment has revealed anything, it has revealed that in this area 
truth, like beauty, lies in the eyes of the beholder. The primary rules of construction are two: 
(1) The language does not mean what it says. (2) The language does not say what it means. 
With these tools at hand, the conclusion is readily reached that any clause was intended to 
have the broadest effect or that it was intended to have no effect at all. 
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extending its protection beyond the prohibition of discrimination to provide 
the newly freed citizens not just with pre-existing rights of national citizenship, 
but also with those basic rights noted in the Civil Rights Act, and perhaps 
others as well, as they traditionally had been enjoyed by white men.48 To do 
this, the framers quite naturally would have turned to the language found in 
article IV of the Constitution, which provides that citizens of each state “shall 
be entitled to all privileges and immunities” of the citizens in the several 
states.49 In the leading interpretation of the privileges and immunities clause of 
article IV, Justice Bushrod Washington, sitting on circuit in Corfield r. Cory
ell,50 noted that the privileges and immunities language encompassed those 
rights that were “fundamental ... to citizens of all free governments.”51 Jus
tice Washington’s list of fundamental rights included each of the rights noted 
in the Civil Rights Act.52 Admittedly, Justice Washington’s list of rights was 
not exhaustive, and his analysis might readily be extended to include some of 
the guarantees in the Bill of Rights, although none were mentioned in his 
Corfield opinion.53 But the critics argue that the inclusion of all the Bill of 
Rights in the list of fundamental rights was beyond the understanding of the 
time.54 Evidence that not all of the guarantees of the Bill of Rights were 
viewed as essential to the “security of person or property”55 is found in the fact

48. Although this view is contrary to the Slaughter-House view of the amendment, it finds considera
ble support in the congressional debates. Fairman, supra note 35, at 9-12, 24-68, 138-39; R. Berger, 
supra note 18, at 29-51.

49. U.S. Const, art. IV, §2, cl. 1.
50. 6 F. Cas. 546 (C.C.E.D. Pa. 1823) (No. 3230).
51. Id. at 551.
52. Id. at 551-52.
53. Id. Justice Washington noted:

The inquiry is, what are the privileges and immunities of citizens in the several states? We 
feel no hesitation in confining these expressions to those privileges and immunities which are, 
in their nature fundamental: which belong, of right, to the citizens of all free governments; 
and which have, at all times, been enjoyed by the citizens of the several states which compose 
this Union, from the time of their becoming free, independent, and sovereign. What these 
fundamental principles are, it would perhaps be more tedious than difficult to enumerate. 
They may, however, be all comprehended under the following general heads: Protection by 
the government, the enjoyment of life and liberty, with the right to acquire and possess prop
erty of every kind, and to pursue and obtain happiness and safety; subject nevertheless to such 
restraints as the government may justly prescribe for the general good of the whole. The right 
of a citizen of one state to pass through, or to reside in any other state, for purposes of trade, 
agriculture, professional pursuits, or otherwise; to claim the benefit of the writ of habeas 
corpus; to institute and maintain actions of any kind in the courts of the state; to take, hold 
and dispose of property, either real or personal; and an exemption from higher taxes or impo
sitions than are paid by other citizens of the state; may be mentioned as some of the particular 
privileges and immunities of citizens, which are clearly embraced by the general description of 
privileges deemed to be fundamental: to which may be added, the elective franchise, as regu
lated and established by the laws or constitution of the state in which it is to be exercised. 
These, and many others which might be mentioned, are, strictly speaking, privileges and im
munities, and the enjoyment of them by the citizens of each state, in every other state, was 
manifestly calculated (to use the expressions of the preamble of the corresponding provision 
in the old articles of confederation) “the better to secure and perpetuate mutual friendship 
and intercourse among the people of the different states of the Union.”

Id. The Corfield opinion was well known and was frequently cited during the congressional debates on 
both the fourteenth amendment and the Civil Rights Act. See R. Berger, supra note 18, at 41-44; 
Fairman, supra note 35, at 9-12.

54. R. Berger, supra note 18, at 35-36; Fairman, supra note 35, at 137-39.
55. See supra text accompanying note 45 (quoting from § 1 of Civil Rights Act of 1866). 
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that several were not provided to any citizen—white or black—under the laws 
of various states. In particular, a substantial number of states did not provide 
citizens with either the fifth amendment right to prosecution by grand jury 
indictment or the full scope of the seventh amendment right to jury trials in 
civil cases.56 Indeed, several of those states ratified the amendment without 
any indication that they believed that their state law would have to be 
changed.57 In sum, the critics of Justice Black’s analysis contend that, even 
assuming that the privileges and immunities clause was designed to expand the 
privileges of national citizenship, it was not intended to go beyond the stan
dard announced in Corfield, which certainly did not incorporate all of the Bill 
of Rights.

56. See Adamson v. California, 332 U.S. 46, 64 (Frankfurter, J., concurring) (stating that at time of 
ratification nearly half of ratifying states did not have requirements as rigorous as fifth amendment for 
instituting criminal proceedings through grand jury); Fairman, supra note 35, at 84-134 (describing 
rights that states provided citizens at time of ratification of fourteenth amendment).

57. Examining the available records of the legislatures that ratified or rejected the amendment, Pro
fessor Fairman found only one item—a rejected state legislative report—that evidenced a view that the 
amendment might incorporate the Bill of Rights. See Fairman, supra note 35, at 84-134.

58. Morrison, supra note 21, at 147.
59. 83 U.S. (16 Wall.) 36 (1873).
60. Id. at 57.
61. Id. at 51-55.
62. Id. at 83, 111. The butchers also argued unsuccessfully that the monopoly violated the thirteenth 

amendment and the due process and equal protection clauses of the fourteenth amendment. Id. at 49- 
57.

63. Id. at 78-79.
64. Id. at 75-78.
65. Id. at 78.

2. Rejection by the Court
Although the total incorporation doctrine was not squarely presented to the 

Supreme Court until 1887,58 the doctrine already had been foredoomed by the 
earlier ruling in the Slaughter-House Cases,59 the Court’s first decision inter
preting the fourteenth amendment. Slaughter-House involved a challenge by a 
group of butchers to a Louisiana statute that granted one corporation the ex
clusive right to operate a slaughterhouse within the city of New Orleans.60 The 
butchers argued that this grant of a monopoly violated their right to carry on a 
trade, recognized in Corfield as a privilege and immunity of citizenship, and 
therefore was contrary to the recently enacted fourteenth amendment.61 The 
Court rejected that claim in a 5-4 decision.62 The majority relied substantially 
on the phrasing of the fourteenth amendment’s two references to citizenship. 
The first sentence of the amendment refers to both national and state citizen
ship. The second sentence, on the other hand, refers only to abridgment of the 
privileges and immunities of United States citizenship. The Court concluded 
that the privileges and immunities of state citizenship, recognized in Corfield, 
obviously were intended to remain within the protection of article IV and of 
the states themselves.63 The fourteenth amendment sought to protect only the 
privileges and immunities of national citizenship.64 The Court noted that this 
interpretation was consistent with “the whole theory of the relations of the 
state and federal governments to each other.”65 On the other hand, adoption of 
the plaintiffs’ position would make the Court “a perpetual censor upon all leg
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islation of the States.”66 Consistent with its position in Barron, the Court re
fused to accept an argument that sought dramatically to alter federal-state 
relations without the support of language “which expresses such a purpose too 
clearly to admit of doubt.”67

66. Id.
67. Id.
68. Id. at 79.
69. Id.
70. See Hague v. C.I.O., 307 U.S. 496, 512-13 (1939) (freedom to assemble peaceably to discuss 

federal labor enactments is a privilege or immunity of a United States citizen secured against state 
abridgment by § 1 of the fourteenth amendment). But cf. J. Ely, supra note 34, at 196, suggesting that 
the Slaughter-House majority’s reference to the constitutional rights of citizens could have led to adop
tion of the total incorporation position. Professor Ely’s suggestion seems to ignore the Slaughter-House 
majority’s assumption that the fourteenth amendment created no new privileges and immunities, but 
only prohibited state interference with those that already existed. The privileges that already existed 
under the Bill of Rights did not give citizens absolute rights to free speech, jury trial, and so forth, but 
simply gave them a right to have the federal government act (or refrain from acting) in a certain way 
with respect to those interests.

71. See J. Ely, supra note 34, at 196-97 (suggesting that dissenting Justices clearly accepted the total 
incorporation position).

72. See supra note 20 (discussing Justice Bradley’s dissent).

Because the Slaughter-House majority limited the protected privileges to 
those of national citizenship, it was unlikely that the fourteenth amendment 
would be construed as requiring the states to recognize the guarantees found in 
the Bill of Rights. The Slaughter-House opinion cited as examples of privileges 
of national citizenship the right to travel from state to state, the claim of pro
tection on the high seas, and the “privilege of the writ of habeas corpus.”68 The 
Court noted that the privileges and immunities of national citizenship were 
confined to that class of rights that “owe their existence to the Federal govern
ment, its National character, its Constitution, or its laws.”69 Although the 
rights created by the Constitution were included, those rights, under Barron, 
applied only to the citizen’s dealings with the federal government. Thus, when 
the Court cited the “right to peaceably assemble and petition for redress” as a 
privilege of national citizenship, it did not suggest thereby that the fourteenth 
amendment now required a state to recognize a general right of assembly and 
petition similar to that found in the first amendment. Rather, consistent with 
the theory of Slaughter-House, peaceably assembling or petitioning would be 
protected from state interference only insofar as those activities were aimed at 
the federal government.70 The Slaughter-House majority thus appeared to re
ject total incorporation, because a state’s refusal to recognize a Bill of Rights 
guarantee would have no bearing upon national citizenship unless it interfered 
with the citizen’s exercise of rights relating to the federal government.

The dissents in Slaughter-House are sometimes viewed as more hospitable 
than the majority opinion to total incorporation.71 That view, however, is ap
plicable principally to Justice Bradley’s dissent, which was not joined by the 
other dissenters. Justice Bradley’s opinion certainly suggests that he might 
have included within the privileges and immunities clause all of the guarantees 
of the Bill of Rights.72 Justice Field’s dissent, which was joined by the other 
dissenters, did not go beyond the position that the fourteenth amendment now 
protected those “fundamental” privileges and immunities of citizenship recog
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nized in Corfield™ This position arguably would not include several of the Bill 
of Rights guarantees.73 74 In any event, while the attempts of Justices Bradley 
and Field to give fourteenth amendment protection to economic rights shortly 
thereafter bore fruit in due process decisions,75 76 the Slaughter-House majority’s 
view of the privileges and immunities clause remained the accepted standard 
for that provision.

73. See 83 U.S. (16 Wall.) at 96-98 (Field, J., dissenting).
74. See supra text accompanying notes 49-57 (Coifield standard did not encompass all of Bill of 

Rights). Justice Field did, however, specifically adopt a selective incorporation position in later opin
ions. See infra text accompanying note 83 (quoting from Justice Field’s opinion in O’Neil v. Vermont}.

75. See L. Tribe, supra note 30, at 429-34 (tracing Supreme Court’s adoption of Justice Field’s and 
Justice Bradley’s view that fourteenth amendment protects economic rights); J. Nowak, R. Rotunda 
& T. Young, Constitutional Law 392-97 (1978) (same).

76. 136 U.S. 436 (1890).
77. Three earlier cases had held that particular Bill of Rights guarantees applied only to the federal 

government and that the rights recognized therein were not privileges and immunities of national citi
zenship. See Walker v. Sauvinet, 92 U.S. 90 (1875) (seventh amendment right to trial by jury); United 
States v. Cruikshank, 92 U.S. 542 (1875) (first amendment rights to assemble and petition and second 
amendment right to bear arms); Presser v. Illinois, 116 U.S. 252 (1886) (second amendment right to 
bear arms). As Professor Morrison notes, however, the “broad proposition that the Fourteenth Amend
ment incorporates the Bill of Rights as such” was not presented in any of those cases. Morrison, supra 
note 21, at 145-47. Similarly, Hurtado v. California, 110 U.S. 516 (1884), held that due process did not 
require a grand jury indictment, but the Court did not consider a total incorporation contention based 
on the privileges and immunities clause. Justice Harlan’s Hurtado dissent might be read as advocating 
total incorporation, but it used a due process analysis and did not state precisely what rights would be 
included under that analysis. See infra note 188 (discussing Justice Harlan’s Hurtado dissent).

78. 136 U.S. 436, 448 (1890).
79. 142 U.S. 155 (1891).
80. Id. at 159.
81. 144 U.S. 323 (1892).
82. Id. at 331.
83. Id. at 363.

The first case after Slaughter-House in which the Court directly addressed 
the total incorporation issue was In re Kemmler?b decided in 1890.77 A unani
mous Court, relying on Slaughter-House, reasoned that the privileges and im
munities of national citizenship arose out of “the nature and essential 
character of the national government” and therefore did not encompass immu
nity from state imposition of a punishment alleged to be cruel and unusual.78 79 
A year later, McElvaine v. Brush™ another case involving an alleged violation 
of the eighth amendment, was decided on the same grounds.80 Four months 
later, in O’Neil v. Vermont,81 a division appeared within the Court. The 
O’Neil majority refused to consider defendant’s cruel and unusual punishment 
claim because it had not been assigned as error.82 Justice Field, a dissenter in 
Slaughter-House, treated the claim on its merits and concluded that the privi
leges and immunities clause was applicable:

While, therefore, the ten Amendments, as limitations on power . . . 
are applicable only to the Federal government and not to the States, 
yet, as far as they declare or recognize the rights of persons, they are 
rights belonging to them as citizens of the United States under the 
Constitution; and the Fourteenth Amendment, as to all such rights, 
places a limit upon state power by ordaining that no State shall make 
or enforce any law which shall abridge them.83
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Although he cited Slaughter-House J4 Justice Field did not explain how his 
position could be reconciled with the narrow view of the privileges and immu
nities clause taken by the majority in that case. The first Justice Harlan, in a 
separate dissent with which Justice Brewer concurred “in the main,”84 85 ex
pressed his agreement with Justice Field’s conclusion that the fourteenth 
amendment encompassed those rights “enumerated in the earlier 
Amendments.”86 87

84. Id. at 361.
85. Id. at 371.
86. Id. at 370.
87. 176 U.S. 581 (1900). Defendant claimed that the fourteenth amendment had been violated both 

by his prosecution without grand jury indictment (a violation of the fifth amendment guarantee) and by 
his trial before a jury of eight persons (an alleged violation of the sixth amendment, which was said to 
require a jury of twelve). Id. at 582.

88. 211 U.S. 78 (1908). Defendant claimed that the fifth amendment privilege against self-incrimina
tion was protected by the fourteenth amendment and that the privilege had been violated by an instruc
tion to the jurors that they might draw an unfavorable inference from defendant’s failure to testify. Id. 
at 83.

89. Morrison, supra note 21, at 154-55.
90. 176 U.S. at 601.
91. Id. at 602.
92. Id. at 584-600.
93. Id. at 587-91.
94. Id. at 597-98.
95. Id. at 605-17 (Harlan, J., dissenting).
96. 211 U.S. at 90-114.
97. Id. at 114-27 (Harlan, J., dissenting).

Although the cruel and unusual punishment cases appeared to have settled 
the issue, total incorporation was debated again in Maxwell v. Dow* 1 and 
Twining v. New Jersey ,88 decided respectively in 1900 and in 1908. The major
ity opinion in Maxwell considered defendant’s incorporation contention at 
length, perhaps because a counsel for the first time had cited one of the 
speeches in the congressional debate that had advanced the incorporation con
cept.89 The majority noted that the cited speech was not sufficient to support 
defendant’s position.90 Because a proposed constitutional amendment must be 
ratified by state legislators who would be unaware of the congressional debate, 
the “safe way is to read [the amendment’s] language in connection with the 
known condition of affairs out of which the occasion for its adoption may have 
arisen, and then to construe it, if there be therein any doubtful expressions, in a 
way sp far as is reasonably possible, to forward the known purpose or object 
for which the amendment was adopted.”91 An extensive review of past deci
sions,92 including five pages devoted to Slaughter-House alone,93 convinced 
the majority that the fourteenth amendment had been properly construed as 
not including the various Bill of Rights guarantees among the privileges and 
immunities of national citizenship.94 Justice Harlan dissented,95 although he 
apparently recognized the weight of the precedents, as he made no effort to 
distinguish Slaughter-House or the other cases cited by the majority.

In Twining the majority again relied upon its prior decisions,96 and Justice 
Harlan again dissented.97 The majority recognized, however, that the total in
corporation position had some merit. “This view,” it noted, “has been, at dif
ferent times, expressed by justices of this court . . . and was undoubtedly that 
entertained by some of those who framed the Amendment. It is, however, not 
profitable to examine the weighty arguments in its favor, for the question is no
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longer open in this Court.”98 99 100

98. Id. at 98.
99. In Palko v. Connecticut, 302 U.S. 319 (1937), the total incorporation argument was advanced by 

defense counsel, but rejected by the Court in a single sentence. Id. at 323 (“[tjhere is no such general 
rule”). Justice Black was a member of the Court at the time, but apparently had “not completely 
developed his views regarding the fourteenth amendment.” Yarborough, supra note 34. at 237. 
Between Palko and Adamson, there were several cases in which Justice Black readily could have ad
vanced the total incorporation position, but he offered no more than a hint of his acceptance of that 
viewpoint. See id. at 238-44.

100. 332 U.S. 46 (1947).
101. Id. at 48-49.
102. Id. at 50.
103. See infra text accompanying notes 217-26 (discussing Powell v. Alabama).
104. 332 U.S. at 50.
105. Id. at 49-50.
106. Id. at 74-75.
107. Id. at 124 (Murphy, J., dissenting).
108. Id. at 71-72 (Black, J., dissenting).
109. Id. at 72. Justice Black noted that “[njeither the briefs nor opinions in any of. . . [the prior] 

cases, except Maxwell V. Dow . . . [made] reference to the legislative and contemporary history,” and 
Maxwell had considered only a single congressional speech. Id. at 73.

No Supreme Court opinion gave the total incorporation theory serious at
tention for almost forty years following TwiningThen, in 1947, the dissent
ing opinions in Adamson v. California'00 suddenly resurrected the theory. 
Adamson involved a challenge to a California statute that permitted a defend
ant’s failure to testify to be commented upon by the trial court and prosecutor, 
and to be considered by the jury.101 The Court assumed arguendo that, had 
this been a federal case, application of the statute would have violated the 
defendant’s fifth amendment privilege against self-incrimination.102 Previous 
cases had held that the due process guarantee of “fundamental fairness” might 
bar certain practices that would also be contrary to a particular Bill of Rights 
guarantee,103 and defendant argued that those cases should be extended to his 
case.104 He also argued, in the alternative, that the fifth amendment privilege 
was applicable to state proceedings under the privileges and immunities clause 
of the fourteenth amendment.105 Although one might have thought at the time 
that only defendant’s first argument had any chance of success, it was defen
dant’s total incorporation contention that almost won the day. Justice Black, 
in a lengthy dissent joined by Justice Douglas, argued that the earlier decisions 
should be overruled and the fourteenth amendment held to completely incor
porate the Bill of Rights guarantees.106 Justice Murphy, in a much shorter dis
sent joined by Justice Rutledge, noted that he agreed with Justice Black that 
“the specific guarantees of the Bill of Rights should be carried over intact into 
the first section of the Fourteenth Amendment.”107 Thus, almost eighty years 
after the adoption of the fourteenth amendment, the Court came within one 
vote of dramatically reshaping the amendment’s scope.

Justice Black justified overturning many years of precedent on essentially 
two grounds. First, he argued that the past decisions had simply misconstrued 
the purpose of the fourteenth amendment. The Court had failed to recognize 
that “one of the chief objects . . . [of] the provisions of the Amendment’s first 
section, separately, and, as a whole, . . . was to make the Bill of Rights, appli
cable to the states.”108 Justice Black attributed this failure to the Court’s lack 
of consideration in previous cases of the full historical record.109 Citing the 
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congressional debates and other materials described earlier in this article,110 
Justice Black maintained that the historical record “conclusively demon- 
stratefd] that the language of the first section of the Fourteenth Amendment, 
taken as a whole, was thought by those responsible for its submission to the 
people, and by those who opposed its submission, sufficiently explicit to guar
antee that thereafter no state could deprive its citizens of the privileges and 
protections of the Bill of Rights.”111

110. See supra text accompanying notes 37-41, and supra note 39.
111. 322 U.S. at 74-75. Presumably Justice Black also considered the language sufficiently explicit to 

be similarly understood by the state legislatures that ratified the amendment.
112. Id. at 90.
113. See infra notes 265-301 and accompanying text.
114. 322 U.S. at 92.
115. United Gas Pub. Serv. Co. v. Texas, 303 U.S. 123, 153 (1938) (Black, J., concurring) (due pro

cess satisfied when defendant has by laws of state received a fair trial according to procedures applica
ble to case). Justice Black’s narrow interpretation of the procedural requirements of due process was 
not set forth as clearly in United Gas as in later cases, see infra text accompanying note 163, but his 
position was well known to other members of the Adamson Court. See Yarborough, supra note 34, at 
244-54 (discussing Justice Black’s writing of his Adamson dissent and the response to it by the other 
Justices).

116. Some commentators have viewed Justice Black’s narrow view of due process as being part of 
the total incorporation position, but there is nothing in the historical support for total incorporation 
that ties it to such a limited view of due process. See Note, The Adamson Case: A Study in Constitutional 
Technique, 58 Yale L.J. 268, 271 (1949).

Although relying primarily on the historical record, Justice Black also 
stressed that adoption of the total incorporation position would remove the 
Court from the pitfalls of the fundamental fairness approach that past cases 
had used in applying the fourteenth amendment’s due process clause.112 Jus
tice Black’s criticism of this approach to due process adjudication will be con
sidered at length later in this article.113 It is sufficient to note here that he 
viewed that approach as unacceptably vague and open-ended, and as inviting 
decisions based on the subjective, idiosyncratic views of individual Justices. 
Total incorporation, he argued, would lead the Court back to the “clearly 
marked constitutional boundaries ... of policies written into the 
Constitution.”114

Justice Black’s assumption that total incorporation would foreclose contin
ued reliance on a “fundamental fairness” standard of due process obviously 
rested on more than a mere incorporation of the Bill of Rights into the four
teenth amendment. The Bill of Rights, after all, included a due process clause 
and that clause was repeated in the fourteenth amendment itself. Although 
total incorporation would permit reliance upon the various other Bill of Rights 
provisions, it would still leave open the use of the due process clause for those 
cases that did not fit within those provisions, and it would not, in itself, bar 
continued application of a “fundamental fairness” concept of due process in 
such cases. To completely foreclose reliance upon this concept, a new defini
tion of due process also was needed. In a previous opinion, not cited in his 
Adamson dissent, Justice Black had offered such a standard, viewing due pro
cess as requiring little more than an even-handed application of pre-existing 
law.115 Justice Black obviously believed that, with total incorporation making 
the other provisions of the Bill of Rights available in state cases, the Court 
would no longer find a need for a fundamental fairness view of due process 
and would turn to his more narrow standard of due process.116 It was this 
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assumption that led Justice Murphy to write a separate dissent in which he 
expressed agreement with total incorporation, but noted that he was “not pre
pared to say” that the fourteenth amendment was “entirely and necessarily 
limited by the Bill of Rights.”117 “Occasions may arise,” he noted, “where a 
proceeding falls so far short of conforming to fundamental standards of proce
dure as to warrant constitutional condemnation in terms of a lack of due pro
cess despite the absence of a specific provision in the Bill of Rights.”118 119

117. 332 U.S. at 124.
118. Id. See Yarborough, supra note 34, at 252-54 (discussing background of Justice Murphy's dis

sent). Although Justice Douglas joined Justice Black’s dissent in Adamson, his subsequent opinions 
indicate that his views were much closer to those expressed in Justice Murphy’s dissent. See Poe v. 
Ullman. 367 U.S. 497, 516 (1961) (Douglas, J„ dissenting) (due process includes first eight amendments 
but is not confined to them). Compare In re Winship, 397 U.S. 358, 364 (1970) (opinion of Court joined 
by Douglas, J.) (due process requires proof beyond reasonable doubt in criminal trials) id. at 377 
(Black, J., dissenting) (due process does not require proof beyond reasonable doubt because not men
tioned in Bill of Rights). Compare also Griswold v. Connecticut, 381 U.S. 479, 485 (1965) (opinion of 
Court by Douglas, J.) (fundamental constitutional guarantees create zones of privacy not specifically 
mentioned in Bill of Rights) with id. at 521 (Black, J., dissenting) (no constitutional right of privacy). 
See generally Karst, Indiviidual Discrimination: Justice Douglas and the Return of the "Natural-Law- 
Due-Process Formula", 16 U.C.L.A. L. Rev. 716 (1969) (discussing Douglas’ views of incorporation 
from Adamson to Griswold}.

119. 332 U.S. at 51-53.
120. Id. at 53.
121. Id.
122. Id.
123. Id. at 54.
124. Id. at 61 (“I put to one side the Privileges or Immunities Clause of [the Fourteenth] 

Amendment”).

The majority opinion in Adamson, authored by Justice Reed, gave only brief 
attention to the total incorporation position. Considering first the privileges 
and immunities clause, Justice Reed noted that total incorporation was incon
sistent with the interpretation of that clause that had prevailed since Slaughter- 
House."'4 That interpretation had been adopted by “justices whose own expe
rience had given them contemporaneous knowledge of the purposes that led to 
the adoption of the Fourteenth Amendment.”120 Moreover, it reflected a view
point that had become “embedded in our federal system as a functioning ele
ment in preserving the balance between national and state power.”121 The 
conclusion of the prior cases simply would not be disturbed.

Turning to the possibility of incorporating the Bill of Rights under the due 
process clause, Justice Reed noted that past decisions also foreclosed that alter
native. The long line of cases applying the “fundamental fairness” standard 
clearly was inconsistent with the view that the due process clause incorporated 
the Bill of Rights.122 Although the majority did not refer specifically to Justice 
Black’s historical analysis, it obviously found that analysis unconvincing in 
supporting total incorporation through the due process clause. “[NJothing has 
been called to our attention,” the majority noted, “that [suggests] either the 
framers of the Fourteenth Amendment or the states that adopted [it] intended 
its due process clause to draw within its scope the earlier amendments to the 
Constitution.”123

Justice Frankfurter, in a separate concurring opinion, offered a more exten
sive response to Justice Black. Justice Frankfurter suggested, in a single sen
tence, that the privileges and immunities clause was not at issue.124 He 
apparently believed that a departure from the Slaughter-House view of that 
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clause would necessarily carry with it the protection of far more than the Bill 
of Rights, as suggested by the Slaughter-House dissenters,125 and would thus 
open the door to “mischievous uses” that would be disowned by every member 
of the Court.126 Accordingly, his opinion was “concerned solely with a discus
sion of the Due Process Clause of the Fourteenth Amendment.”127

125. See supra notes 71-74 and accompanying text.
126. 332 U.S. at 61-62. See supra note 41 (discussing whether historical materials cited by Justice 

Black would require that privileges and immunities clause be viewed as protecting "natural law" rights 
noted by Justice Washington in Corfield as well as guarantees in Bill of Rights). Justice Frankfurter 
cited Colgate v. Harvey, 296 U.S. 404 (1935), as such a “mischievous use.” 332 U.S. at 61-62. Colgate 
held unconstitutional a state law that imposed different tax burdens on income earned from loans made 
within and without the state. Five years after it was decided, Colgate was overruled by Madden v. 
Kentucky, 309 U.S. 78 (1940), in an opinion joined by all of the Adamson dissenters, including Justice 
Black.

127. 332 U.S. at 61 (Frankfurter, J., concurring). Thus, as noted in Landynski. supra note 22, at 30: 
“(T]o some extent Black and Frankfurter were talking at cross-purposes [in Adamson}: Frankfurter 
attributed to Black an interpretation of due process, which Black had in large measure assigned to 
privileges and immunities.”

128. For a discussion of the arguments relating to the language of the clause, see supra text accompa
nying notes 27-28. For a discussion of the development of the fundamental fairness concept, see infra 
notes 143-301 and accompanying text.

129. 332 U.S. at 64 (Frankfurter, J., concurring).
130. Id. (footnote omitted).
131. Id.
132. Id.
133. Id. at 63.
134. Id.

Although much of Justice Frankfurter’s opinion focused on the language of 
the due process clause and the concept of “fundamental fairness” that it em
bodied,128 other portions of his opinion challenged the total incorporation the
ory without regard to the clause of the amendment upon which it was based. 
Like the majority, Justice Frankfurter stressed that total incorporation had 
been rejected by “judges who were themselves witnesses of the process by 
which the Fourteenth Amendment became part of the Constitution.”129 Argu
ments that the first eight amendments “were concealed within the historical 
phrasing of the Fourteenth Amendment were not unknown at the time of its 
adoption,” and a “surer estimate of their bearing was possible forjudges at the 
time than distorting distance . . . [was] likely to vouchsafe.”130 Those Justices 
were well aware that what was submitted to the states for ratification was the 
proposed amendment itself, not the “[rjemarks of a particular proponent of the 
Amendment, no matter how influential.”131 Ratification of the amendment by 
states whose own methods of prosecution were inconsistent with the fifth 
amendment requirement of prosecution by grand jury indictment indicated 
that the states did not view the amendment as incorporating the Bill of 
Rights.132

Justice Frankfurter also stressed the practical consequences of total incorpo
ration. Those “sensitive to the relations of the states to the central government 
as well as the relation of some of the provisions of the Bill of Rights to the 
process of justice”133 could hardly insist upon state compliance with every pro
cedural requirement constitutionally imposed upon the federal government. 
Some of the Bill of Rights requirements “are enduring reflections of experience 
with human nature,” but others merely “express the restricted views of Eigh
teenth-Century England regarding the best methods for ascertainment of 
facts.”134 Surely, he argued, “[to] suggest that it is inconsistent with a truly free 
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society to begin prosecution without an indictment, to try petty civil cases 
without the paraphernalia of a common law jury, to take into consideration 
that one who has full opportunity to make a defense remains silent is, in de 
Tocqueville’s phrase, to confound the familiar with the necessary.”135 A long 
line of Justices, including many whose “services in the cause of human rights 
. . . are the most conspicuous in our history,”136 had refused to impose such 
requirements on the states.

135. Id. at 62-63.
136. Id. at 62.
137. Id. at 89 (Black, J., dissenting).
138. Id. at 90. Supporters of total incorporation must have recognized that the practical difficulties 

of total incorporation would be somewhat greater than Justice Black’s statement suggested. In particu
lar, literal application of the seventh amendment right of jury trial in all cases involving more than $20 
would impose intolerable strains on already overburdened state courts. The federal government had 
avoided granting jury trials in minor civil cases by limiting the jurisdiction of federal courts to cases 
involving substantial monetary claims. The states could not realistically follow the same approach. But 
see 1. Brant, The Bill of Rights: Its Origin and Meaning 487 (1965) (arguing that $20 thresh- 
hold could be ignored as “de minimis” requirement and that only “serious problem” posed by total 
incorporation was fifth amendment grand jury requirement).

139. 332 U.S. at 64-65 (Frankfurter, J., concurring). Justice Frankfurter suggested that total incorpo
ration was not “unambiguously urged” by Justice Black. Id. Justice Black’s dissent noted that “whether 
this Court ever will, or whether it now should, in the light of past decisions, give full effect to what the 
Amendment was intended to accomplish is not necessarily essential to a decision here.” Id. at 75. To 
sustain Adamson’s claim, Justice Black noted, the Court did not need to go beyond holding that the 
privilege against self-incrimination was applicable to the states. Justice Black also made it clear, how
ever, that while he preferred selective incorporation to traditional due process analysis, he would rather 
follow the “original purpose” and “extend to all the people of the nation the complete protection of the 
Bill of Rights.” Id. at 89.

140. 364 U.S. 263 (1960) (per curiam) (4-4 decision).
141. Id. at 274-75 (separate opinion by Brennan, J.).
142. Id. at 275.

Without doubt, Justice Frankfurter’s illumination of the practical conse
quences of total incorporation—particularly the imposition of the requirement 
that states prosecute by indictment and provide jury trials in civil cases involv
ing claims above twenty dollars—raised problems for the supporters of total 
incorporation. Justice Black maintained, however, that the Bill of Rights was 
not an “outworn 18th Century ‘straight jacket.’”137 The federal government 
had not been “harmfully burdened” by application of the Bill of Rights guar
antees; neither would the states be so burdened.138

The dissenters in Adamson had the luxury of knowing that their position 
would not immediately be adopted by the Court. Recognizing this, Justice 
Frankfurter raised the question whether even the “boldest innovator” would 
actually compel the states to bring their traditional procedures into compliance 
with the fifth amendment grand jury and seventh amendment civil jury trial 
guarantees.139 140 The answer to Justice Frankfurter’s question came, perhaps, in 
Ohio ex rel. Eaton v. Price In Price Justice Brennan noted that neither he 
nor Chief Justice Warren had either accepted or rejected the total incorpora
tion position.141 Justice Brennan advocated, however, the alternative of selec
tive incorporation.142 Through that doctrine the Court eventually could 
impose upon the states all of the procedural guarantees of the Bill of Rights 
except for the grand jury indictment and civil jury trial requirements.
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B. FUNDAMENTAL FAIRNESS

Unlike the doctrine of total incorporation, the fundamental fairness doctrine 
rests solely on the due process clause. The doctrine has basically two elements. 
First, the doctrine reads the due process clause as prohibiting state action that 
violates those rights of the individual that are deemed to be “fundamental.” 
Over the years, the Court variously described the standard for determining 
whether a particular right is fundamental. Due process was said to require 
adherence to those “principles of liberty and justice”143 that are “implicit in 
the concept of ordered liberty,”144 that are “so rooted in the traditions and 
conscience of our people as to be ranked as fundamental,”145 and that “lie at 
the base of all our civil and political institutions.”146 Due process also was 
described as prohibiting state actions that “offend those canons of decency and 
fairness which express the notions of justice of English-speaking peoples even 
toward those charged with the most heinous offenses;”147 that are “repugnant 
to the conscience of mankind;”148 or that deprive the defendant of “that funda
mental fairness essential to the very concept of justice.”149 Although these dif
ferent phrasings arguably suggest some subtle variations in content, they 
generally have been understood as expressing a single standard, frequently de
scribed in shorthand form as the “ordered liberty” or “fundamental rights” 
standard.

143. Hurtado v. California, 110 U.S. 516, 535 (1884).
144. Palko v. Connecticut, 302 U.S. 319, 325 (1937).
145. Snyder v. Massachusetts, 291 U.S. 97, 105 (1934).
146. Hurtado v. California, 110 U.S. 516, 535 (1884); see also Twining v. New Jersey, 211 U.S. 78, 

106 (1908) (describing as “fundamental” a “principle of liberty and justice which inheres in the very 
idea of free government and is the inalienable right of a citizen of such a government”).

147. Malinski v. New York, 324 U.S. 401, 417 (1945) (Frankfurter, J., concurring).
148. Palko v. Connecticut, 302 U.S. 319, 323 (1937).
149. Lisenba v. California, 314 U.S. 219, 236 (1941).
150. Adamson v. California, 332 U.S. 46, 66 (1947) (Frankfurter, J., concurring).

The second element of the fundamental fairness doctrine concerns the rela
tionship between the “ordered liberty” standard and the guarantees found in 
the Bill of Rights. Simply put, it maintains that there is no necessary correla
tion between the protection afforded by the Bill of Rights and the requirements 
of due process. The concept of due process has “an independent potency,”150 
which exists apart from the Bill of Rights, although in a particular case it may 
afford protection that parallels that of a Bill of Rights guarantee. It was this 
second element of the fundamental fairness doctrine that led to its eventual 
rejection. Accepted by a majority of the Supreme Court for almost one hun
dred years, the fundamental fairness doctrine was discarded in the 1960’s when 
the Court adopted through selective incorporation a quite different view of the 
relationship between the Bill of Rights guarantees and the “ordered liberty” 
standard of due process.

1. The Rationale of Fundamental Fairness

The fundamental fairness position proceeds from the premise that the four
teenth amendment’s due process clause was designed to make applicable to the 
states the same concept of due process that the fifth amendment’s due process 
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clause traditionally had made applicable to the federal government.151 At the 
time of the adoption of the fourteenth amendment there were only a few 
Supreme Court decisions interpreting the fifth amendment’s due process 
clause, but the basic nature of the clause was well established. The concept of 
due process dated back to the Magna Carta, and English and American com
mentators had discussed it at length.152 The proponents of fundamental fair
ness viewed those authorities as having established a flexible standard of 
justice that focused on the essence of fairness rather than the familiarity of 
form. Due process, under this view, was “a concept less rigid and more fluid 
than those envisaged in other specific and particular provisions of the Bill of 
Rights.”153 Indeed, Justice Frankfurter described it as “perhaps, the least fro
zen concept of our law—the least confined to history and the most absorptive 
of powerful social standards of a progressive society.”154 Its basic objective was 
to provide “respect enforced by law for that feeling of just treatment which has 
evolved through centuries of Anglo-American constitutional history and civili
zation.”155 Thus, it had a “natural law” background,156 which extended be
yond procedural fairness and imposed limits as well on the substance of state 
regulation.157

151. See Hurtado v. California, 110 U.S. 516, 534 (1884) (fourteenth amendment due process clause 
restrains states in same way as fifth amendment due process clause restrains federal government); 
Adamson v. California, 332 U.S. 46, 66 (1947) (Frankfurter, J., concurring) (fourteenth amendment due 
process clause has same potency in relation to states as does fifth amendment due process clause in 
relation to federal government).

152. See Hurtado v. California, 110 U.S. 516 (1884) (citing numerous commentaries and cases); 
Murray’s Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18 How.) 272 (1856) (same).

153. Betts v. Brady, 316 U.S. 455, 462 (1942).
154. Griffin v. Illinois, 351 U.S. 12, 20-21 (1956) (Frankfurter, J., concurring).
155. Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 162 (1951) (Frankfurter, J., 

concurring).
156. See generally C. Haines, The Revival of Natural Law Concepts 104-165 (1930); Corwin, 

The “Higher Law” Background of American Constitutional Law, 42 Harv. L. Rev. 149 (1928) (second 
installment at 42 Harv. L. Rev. 365 (1928)).

157. On the development of substantive due process, see L. Tribe, supra note 30, at ch. 8 (describing 
rise and fall of substantive due process protection of contractual liberty) and ch. 15 (discussing substan
tive due process protection of “rights of privacy and personhood”). Although due process decisions 
applying nonprocedural constitutional specifics, such as the first amendment, are sometimes treated as 
distinct from “substantive” due process, the early decisions clearly viewed those guarantees as merely 
another element of the substantive law limitations imposed by the due process clause. See Whitney v. 
California, 274 U.S. 357, 373 (Brandeis, J., concurring) (due process applies to “matters of substantive 
law as well as matters of procedure” and thereby encompasses right of free speech).

158. See Berger, “Law of the Land" Reconsidered, 74 Nw. U.L. Rev. 1 (1979); R. Berger,.supra 
note 18, at 249-69; Grant, The Natural Law Background of Due Process, 31 Colum. L. Rev. 56 (1931); 
see also Monaghan, Of “Liberty"and “Property", 62 Cornell L. Rev. 405, 411-14 (1977) (discussing 
the historical origins of the “spacious conception” of liberty protected by the clause). But see R. Mott, 
Due Process of Law § 41-54, 62, 68 (noting colonial and early American support for substantive due 
process); id. § 113-21 (noting pre-civil war support).

159. See R. Berger, supra note 18, at 193-214 (discussing intent of framers); Kadish, Methodology 

Whether the drafters of the due process clauses of the fourteenth and fifth 
amendments intended the clauses to have either the flexibility or the breadth 
provided by the fundamental rights concept of due process is open to debate.

, • Commentators have criticized the imposition of substantive due process limits 
' as beyond the purpose of the two clauses,158 and some have argued that the 

procedural protections of due process originally were viewed as more closely 
related to historical usage.159 Nonetheless, the Court persistently and almost 
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unanimously accepted the flexibility and breadth embodied in the “ordered 
liberty” standard.160 Although Justices disagreed as to the protections required 
by the ordered liberty standard, only Justice Black clearly rejected the use of 
that standard to determine procedural requirements.161 Justice Black main
tained that due process required only an evenhanded application of those pro
cedures previously established by law in the particular jurisdiction. Looking 
to the language of the Magna Carta that required adherence to the “law of the 
land,”162 Justice Black read the due process clause as granting only a “right to 
be tried by independent and unprejudiced courts using established procedures 
and applying valid pre-existing laws.”163 Although the Court recognized that 

and Criteria in Due Process Adjudication—A Survey and Criticism, 66 Yale L.J. 319, 321-25 (1957) 
(discussing earlier due process decisions). Some find support for this view in Murray’s Lessee v. Hobo
ken Land & Improvement Co., 59 U.S. (18 How.) 272 (1856). The Court there stated that due process 
“look(ed) to those settled usages and modes of proceeding existing in the common and statute law of 
England, before the emigration of our ancestors, and which are shown not to have been unsuited to 
their civil and political condition by having been acted on by them after the settlement of this country.” 
Id. at 277. This statement, however, can be read as merely indicating that such “settled usages” were in 
accord with due process, not that departures from settled usages would necessarily violate due process. 
See Hurtado v. California, 110 U.S. 516, 528-29 (1884). Moreover, Murray's Lessee also looked to then 
current practice in the states, which might suggest that even initially accepted “settled usages,” if subse
quently rejected by many states as “unsuited” to the current “civil and political condition,” could then 
be found to violate due process.

160. As will be seen, infra text accompanying notes 302-14, the ordered liberty standard is used 
under the selective incorporation doctrine as well as under the fundamental fairness doctrine. It appar
ently also would be retained for independent application by those Justices, other than Justice Black, 
supporting total incorporation. See supra note 118 and accompanying text (discussing view that proce
dures not proscribed by specific Bill of Rights guarantees may fall so short of fundamental fairness as to 
violate due process).

161. Perhaps the same can also be said as to substantive protections. Although several Justices have 
criticized the concept of substantive due process, apart from its absorption of such Bill of Rights guar
antees as the first amendment, it is not clear whether any Justice, aside from Justice Black, has gone so 
far as completely to reject that concept. Consider, for example, the opinions of Justice Stewart in 
Griswold v. Connecticut, 381 U.S. 479, 528 (1965) (dissenting) (criticizing doctrine of substantive due 
process), and Roe v. Wade, 410 U.S. 113, 167 (1973) (concurring) (accepting doctrine in light of 
Griswold).

162. 4 W. Blackstone, Commentaries on the Laws of England 424 (1765-1769).
163. Duncan v. Louisiana, 391 U.S. 145, 169 (1968) (Black, J., concurring). Other opinions by Jus

tice Black expressing this position include North Carolina v. Pearce, 395 U.S. 711, 743-44 (1969) (con
curring in part and dissenting in part); In re Winship, 397 U.S. 358, 382 (1970) (dissenting); In re Gault. 
387 U.S. 1, 62 (1967) (concurring); and United Gas Pub. Serv. Co. v. Texas, 303 U.S. 123, 151-52 (1938) 
(concurring). See also H. Black, A Constitutional Faith 30-34 (1968); Haigh, Defining Due Process 
of Law: The Case of Mr. Justice Hugo Black, 17 S.D.L. Rev 1, 18-25 (1972).

When Justice Black spoke of the government’s obligation to adhere to pre-existing law—i.e., to re
frain from creating new law for the particular case—he assumed that the Bill of Rights guarantees were 
part of that pre-existing law. See In re Winship, 397 U.S. at 382 (Black, J., dissenting) (“For me, the 
only correct meaning of that phrase [due process] is that our Government must proceed according to 
the ‘law of the land’—that is, according to written constitutional and statutory provisions as interpreted 
by court decisions”). The assumption that the Bill of Rights guarantees were part of the states’ as well 
as the federal government’s pre-existing law followed from Justice Black’s acceptance of the total incor
poration doctrine. Using the Bill of Rights’ specific guarantees, Justice Black frequently found uncon
stitutional the same actions that the majority held invalid under its “ordered liberty” concept of due 
process. See Turner v. United States, 396 U.S. 398 (1970) (federal statutory presumptions analyzed by 
majority under ordered liberty standard and by Justice Black under several guarantees, including sixth 
amendment right to jury trial and fifth amendment privilege against self-incrimination). However, if a 
state practice did not violate a specific Bill of Rights guarantee, and the state had applied that practice 
in an evenhanded manner, the practice could not be held unconstitutional under Justice Black’s view, 
even though it was contrary to basic traditions of American criminal procedure. See In re Winship, 397 
U.S. 358 (1970), in which Justice Black argued that the Constitution could not be interpreted to require 
that proof of guilt be established beyond a reasonable doubt. Id. at 377.
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evenhanded administration of preexisting procedures was an element of “or
dered liberty,”164 it also consistently rejected Justice Black’s contention that 
due process required no more than regular adherence to the “law of the 
land.”165

164. See Moore v. Dempsey, 261 U.S. 86, 91 (1923); Hicks v. Oklahoma, 447 U.S. 343 (1980).
165. Indeed, it is not clear that Justice Black always adhered to that viewpoint. See Henkin supra 

note 5, at 76 n.12 (citing cases in which Justice Black found state violations of due process that were not 
covered by a specific Bill of Rights guarantee); Yarborough, supra note 34. at 254 n.l 10 (same). Con
sider also Justice Black’s joinder in the opinion of the Court in Bolling v. Sharpe. 347 U.S. 497 (1954) 
(fifth amendment due process clause encompasses a concept of equal protection and thereby bars ra
cially segregated schools in District of Columbia).

166. Malinski v. New York, 324 U.S. 401, 414 (1945) (Frankfurter, J., concurring).
167. Schaefer, Federalism and State Criminal Procedure, 70 Harv. L. Rev. 1, 6 (1956).
168. See Adamson v. California, 332 U.S. 46, 66 (1947) (Frankfurter, J„ concurring) (framers of Bill 

of Rights cannot be charged with writing into it a “meaningless clause”).
169. 110 U.S. 516 (1884).
170. Id. at 534-35.
17L Id.', see also Davidson v. New Orleans, 96 U.S. 97, 105 (1878) (fourteenth amendment due 

process clause does not prohibit taking by state because, unlike fifth amendment, fourteenth amend
ment contains no taking clause).

172. See infra text accompanying notes 217-37 (discussing these various rights). The earlier opinions 

Proponents of the fundamental fairness position contend that once one ac
cepts the flexible concept of due process embodied in the “ordered liberty” 
standard, one must concede that the content of due process will not necessarily 
be restricted to the Bill of Rights guarantees. Clearly, the proponents argue, as 
a “standard for judgment in the progressive evolution of the institutions of a 
free society,”166 due process may impose limits beyond those found in the spe
cifics of the Bill of Rights. Even though a particular practice was historically 
accepted as consistent with a specific Bill of Rights guarantee, changes in tech
nology or “refinements] in our sense of justice” may render it contrary to the 
“ordered liberty” standard as contemporarily interpreted.167 The extension of 
due process beyond the specifics of the Bill of Rights guarantees was implicitly 
recognized, it is argued, by the inclusion of a due process clause in the fifth 
amendment.168

Whether the fourteenth amendment due process clause provides protection 
also encompassed under the specific guarantees of the Bill of Rights (that is, 
the guarantees other than the fifth amendment due process clause) is, perhaps, 
a more troublesome issue. In one of the earlier fourteenth amendment cases, 
Hurtado v. California ,169 the Court suggested that due process encompassed 
only safeguards other than those found in the specific Bill of Rights guaran
tees. Fourteenth amendment due process paralleled fifth amendment due pro
cess, the Court argued, and if the fifth amendment clause encompassed any of 
the rights found in the remaining Bill of Rights guarantees, there would have 
been no reason to add those other guarantees to the Bill of Rights.170 Thus, to 
read the fourteenth amendment due process clause as encompassing rights pro
tected by the specific Bill of Rights guarantees would be contrary to the “rec
ognized canon of interpretation” that one of several interrelated provisions 
should not be read to render the other provisions superfluous.171 The Hurtado 
suggestion was short-lived, however, and the Court eventually found within 
fourteenth amendment due process various rights also protected by specific 
Bill of Rights guarantees.172 Because due process was such a vague guarantee, 
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the framers of the Bill of Rights could well have thought it desirable to add 
more specific provisions, even though the rights encompassed might also be 
protected by the fifth amendment’s due process clause. The canon of interpre
tation cited in Hurtado, the Court later noted, was simply an “aid to construc
tion” that must yield to the “ordered liberty” standard of due process.173 That 
standard, by its very terms, encompasses all truly fundamental rights, regard
less of whether those rights are recognized in a particular Bill of Rights 
guarantee.174

simply ignored the Hurtado argument, and it was not until 1932, in Powell v. Alabama, 287 U.S. 45, 65- 
67 (1932), that it was openly considered and rejected.

173. Powell v. Alabama, 287 U.S. 45, 67 (1932).
174. Id. This view of due process finds support in Murray’s Lessee v. Hoboken Land & Improve

ment Co., 59 U.S. (18 How.) 272 (1856), the leading decision on the scope of the fifth amendment's due 
process clause at the time of the adoption of the fourteenth amendment. The Court there suggested that 
in determining whether a particular procedure violated due process, the Court would first look to 
whether it conflicted with any of the provisions of “the constitution itself.” Id. at 277. Of course, this 
statement, taken literally, would go beyond the fundamental fairness doctrine to suggest “total incorpo
ration” of at least the procedural guarantees of the Bill of Rights. See J. Ely, supra note 34, at 194 n.52 
(noting this possibility, but also describing Murray’s Lessee’s, comment in this regard as “unnecessary 
and somewhat bizzare”). The Court in Murray’s Lessee had also suggested, at an earlier point in the 
opinion, that constitutional provisions other than those in the Bill of Rights also safeguarded rights 
recognized in the Magna Carta, such as the right to jury trial, 59 U.S. at 276, and perhaps the Court’s 
reference may have been only to those constitutional provisions. In any event, the opinion clearly 
suggested an overlap in the protections afforded by the due process clause and certain other procedural 
provisions in the Constitution.

175. Adamson v. California, 332 U.S. 46, 63 (Frankfurter, J., concurring).
176. See infra text accompanying notes 217-64 (discussing development of fundamental fairness doc

trine after 1930).

Once it was acknowledged that the “ordered liberty” standard could encom
pass rights that were also protected by the Bill of Rights guarantees, the ques
tion arose as to how the Court was to determine which of those rights were 
safeguarded by due process. The fundamental fairness position rejected the 
assumption that a particular right was “implicit in the concept of ordered lib
erty” merely because it was recognized in the Bill of Rights. Not all of the Bill 
of Rights guarantees could be deemed basic to a free society. Some, for exam
ple, merely reflected “the restricted views of Eighteenth-Century England re
garding the best methods for the ascertainment of facts.”175 States might adopt 
other procedures, in light of current knowledge, and equally provide for fun
damental fairness. In the case of still other guarantees, the core element of the 
guarantee might be fundamental while its other aspects might constitute only 
details of implementation that had come to be a part of the guarantee merely 
by force of custom. Analyzed from the independent perspective of the “or
dered liberty” standard, only the core element of the guarantee would be a 
requisite of due process. In sum, under the fundamental fairness position, 
some rights protected by the first eight amendments might be found totally 
encompassed by fourteenth amendment due process, others partially encom
passed, and still others completely excluded.

As it later developed,176 a key element of the fundamental fairness doctrine 
was its focus on the particular factual setting of the individual case. If a de
fendant contended that a state had denied him due process by failing to recog
nize a right protected by the Bill of Rights, the issue presented was not whether 
that right, viewed in the abstract, was “implicit in the concept of ordered lib
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erty.” Rather, the issue was whether the state’s action had resulted in a denial 
of fundamental fairness in the context of the particular case. As the Court 
noted in Betts v. Brady.

[The] [ajsserted denial is to be tested by an appraisal of the totality of 
facts in a given case. That which may, in one setting, constitute a 
denial of fundamental fairness, shocking to the universal sense of jus
tice, may, in other circumstances, and in the light of other considera
tions, fall short of such denial.177 178

177. 316 U.S. 455 (1942).
178. Id. at 462.
179. Twining v. New Jersey, 211 U.S. 78, 99-100 (1908).
180. 110 U.S. 516 (1884).
181. Id. at 517-18.
182. Id. at 520.
183. Id. at 538.
184. See supra text accompanying note 171 (discussing the Hurtado reasoning).
185. 110 U.S. at 535.
186. Id. at 532.

Due process under this approach was to be defined on a case-by-case basis, 
with “its full meaning . . . gradually ascertained by the process of inclusion 
and exclusion in the course of the decisions of cases as they arise.”179 180

2. Application of Fundamental Fairness: Pre-1930’s Cases

The Court’s application of the fundamental fairness doctrine can be divided 
roughly into two periods. During the first period, extending from the adoption 
of the fourteenth amendment to the early 1930’s, the Supreme Court reviewed 
comparatively few state criminal cases. In those cases considered, the Court 
generally ruled against the defendant’s due process claim. Moreover, if the 
claim was based on the state’s refusal to recognize a particular aspect of a Bill 
of Rights guarantee, the Court did not always limit its ruling to the aspect 
relied on by the defendant. Rather, the Justices tended to speak broadly of the 
state’s ability to provide fundamental fairness without regard to any aspect of 
the guarantee.

The first major due process ruling of this period was Hurtado v. Califor
nia.^ Hurtado had been tried for murder on a prosecutor’s information, fol
lowing a finding of probable cause at a preliminary hearing.181 Hurtado 
claimed that fourteenth amendment due process required state authorities to 
prosecute by grand jury indictment, as was required of federal authorities by 
the fifth amendment.182 With only Justice Harlan dissenting, the Court flatly 
rejected Hurtado’s claim.183 As noted previously, the Hurtado majority ini
tially suggested that the due process clauses should not be read as duplicating 
the specific Bill of Rights provisions and thereby rendering those provisions 
superfluous.184 The Court then went on, however, to discuss the defendant’s 
claim using a traditional fundamental fairness analysis. The Court noted that 
due process encompasses only those “fundamental principles of liberty and 
justice which lie at the base of all our civil and political institutions”185 and 
therefore emphasizes “the very substance of individual rights” rather than 
“particular forms of procedure.”186 Focusing on the function of the grand jury 
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rather than its form, the Court found that California had adopted a satisfac
tory substitute that “carefully considers and guards the substantial interest of 
the prisoner.”187 Justice Harlan’s dissent relied on the recognition of the right 
to grand jury indictment in both English practice and in the fifth amend
ment,188 but the majority stressed that traditional usage was not conclusive of 
whether a right was fundamental. The Court noted:

187. Id. at 538.
188. Id. (Harlan, J., dissenting). Justice Harlan’s dissent, although focusing on the history and im

portance of the grand jury, suggested at one point that a right might be established as an essential 
element of due process solely by virtue of its inclusion in the Bill of Rights. Id. at 546-48. That reason
ing. of course, would have led to incorporation of all of the Bill of Rights as part of due process.

189. Id. at 530-31.
190. Id. at 537.
191. 166 U.S. 226 (1897).
192. Id. at 241. The Court held against the railroad, however, because the railroad failed to show 

that compensation received fell short of “just compensation.” Id. at 247-56.
193. Id. at 238 (citing Gardner v. Newburgh, 2 Johns. Ch. 162 (N.Y. Ch. 1816) (Kent, C.)).
194. See Frankfurter, Memorandum on “Incorporation" of the Bill of Rights into the Due Process 

Clause of the Fourteenth Amendment, 78 Harv. L. R. 746. 755-76 (1965) (citing cases); see also Maxwell 
v. Dow, 176 U.S. 581, 602-05 (1900) (same).

195. 176 U.S. 581 (1900).
196. 211 U.S. 78 (1908).

The Constitution of the United States . . . was made for an unde
fined and expanding future, and for people gathered and to be gath
ered from many nations and of many tongues. . . . There is nothing 
in [the] Magna Charta . . . which ought to exclude the best ideas of 
all systems of every age.189

Thus, the Court concluded, “any legal proceeding enforced by public author
ity, whether sanctioned by age and custom, or newly devised in the discretion 
of legislative power, in furtherance of the general public good, which regards 
and preserves . . . principles of liberty and justice, must be held to be due 
process of law.”190 191

The classic fundamental fairness analysis expounded by the Hurtado Court 
could readily be extended to encompass at least some aspects of specific Bill of 
Rights guarantees. This extension could occur, however, only if the Court 
rejected Hurtado's initial suggestion that due process does not overlap specific 
Bill of Rights guarantees. In Chicago, Burlington & Quincy Railroad v. Chi
cago,decided in 1897, the Court did exactly that, freeing the fundamental 
fairness doctrine from the limitation of Hurtado's initial suggestion. The Chi
cago Railroad Court concluded that due process prohibited a state from taking 
property without providing just compensation.192 Justice Harlan’s opinion for 
the Court mentioned neither Hurtado nor the fifth amendment’s taking clause; 
it merely noted that the right to compensation for appropriated property was a 
“principle of natural equity, recognized by all temperate and civilized govern
ments, from a deep and universal sense of its justice.”193

After Chicago Railroad, several Supreme Court opinions considered, but re
jected, fourteenth amendment due process claims based upon procedural safe
guards found in the fifth and sixth amendments.194 The two cases giving those 
claims the most extensive consideration were Maxwell v. Dow195 and Twining v. 
New Jersey.196 In Maxwell the defendant challenged the state’s use of an eight 
person jury, arguing that the fourteenth amendment, like the sixth amend
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ment, required a jury of twelve.197 Using the fundamental fairness analysis of 
Hurtado, the Court concluded that “[i]f the State has the power to abolish the 
grand jury . . . the same course of reasoning which establishes that right will 
and does establish the right to alter the number of the petit jury from that 
provided by the common law.”198 The Court suggested, moreover, that the 
right to trial by a jury in any form had never been viewed as a “necessary 
requisite of due process.”199

197. In both Maxwell and Twining, defendants relied on both the privileges and immunities clause 
and the due process clause. See supra text accompanying notes 87-98 (discussing Maxwell and Twin
ing). Justice Harlan dissented in both cases, relying primarily on the privileges and immunities clause. 
See supra text accompanying notes 95-97.

198. 176 U.S. at 602-03.
199. Id. at 603-05. See also Duncan v. Louisiana, 391 U.S. 145, 150 n. 14 (1968) (describing Maxwell 

as a case “opinioning that States might abolish jury trial”).
200. 211 U.S. at 83.
201. Id. at 114.
202. Id. at 99.
203. Id. at 104-05 (noting particularly the English bankruptcy practice of compelling a bankrupt to 

submit to examination).
204. Id. at 113. The Court noted:

The wisdom of the exemption has never been universally assented to since the days of Ben
tham; many doubt it to-day, and it is best defended not as an unchangeable principle of 
universal justice but as a law proved by experience to be expedient .... It has no place in 
the jurisprudence of civilized and free countries outside the domain of the common law, and it 
is nowhere observed among our own people in the search for truth outside the administration 
of the law.

Id.
205. Id. at 109.
206. Id. at 113.
207. During the same period, convictions also were invalidated when defendants presented proce

dural claims not based on the due process clause. See Allen, The Supreme Court, Federalism, and Slate 
Systems of Criminal Justice, 8 DePaul L. Rev. 213, 216-17 (1959) (citing cases in which Court held that 
equal protection clause prohibits racial discrimination in jury selection and that prohibition against ex 
post facto laws applies to certain retroactive procedural changes).

In Twining the defendant contended that fourteenth amendment due process 
was violated by a jury instruction that allowed the jury to draw an unfavorable 
inference from his failure to testify.200 For the purposes of argument the Court 
assumed that had the instruction been given in a federal prosecution it would 
have violated the defendant’s fifth amendment privilege against self-incrimina
tion.201 The Court also acknowledged that the fourteenth amendment could 
encompass rights safeguarded in the Bill of Rights, but this was so “not be
cause those rights are enumerated in the first eight Amendments, but because 
they are of such a nature that they are included in the conception of due pro
cess of law.”202 Using traditional fundamental fairness analysis, the Court con
cluded that defendant’s claim did not rest on such a right. The substantial 
limits upon the privilege against self-incrimination traditionally recognized in 
“English law,”203 the rejection of the privilege in civilized countries “outside 
the domain of the common law,”204 and the fact that “four only of the thirteen 
original States insisted upon incorporating the privilege in the Constitu
tion,”205 led the Court to conclude that the privilege against self-incrimination 
was “not an unchangeable principle of universal justice.”206

Although the pre-1930’s rulings consistently rejected procedural due process 
claims invoking safeguards specified in the Bill of Rights, the Court did up
hold a few due process claims based on other procedural defects.207 In each 
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instance the defendant stressed the basic unfairness of the state practice rather 
than any parallel protection in the Bill of Rights. In Moore v. Dempsey,20ii a 
case involving alleged domination of a trial by potential mob violence, the 
Court reasoned that due process was violated because the “whole proceeding is 
a mask—[in which] . . . counsel, jury and judge were swept to the fatal end by 
an irresistible wave of public passion, and . . . the State courts failed to correct 
the wrong.”208 209 The Court in Moore emphasized the totality of the circum
stances rather than the deprivation of specific safeguards such as an impartial 
jury or effective assistance of counsel. In Tumey v. Ohio2'0 the Court held that 
due process requires an impartial judge,211 though that safeguard is not men
tioned in the specific guarantees of the Bill of Rights.212 After examining the 
English and American common law, which established “the greatest sensitive
ness over the existence of any pecuniary interest” in the trial judge,213 the 
Court concluded that the defendant had been denied a fair tribunal where the 
trial judge received a fee only when he found the defendant guilty.214

208. 261 U.S. 86 (1923).
209. Id. at 91.
210. 273 U.S. 510 (1927).
211. Id. at 531.
212. The sixth amendment refers only to an “impartial jury.” U.S. Const, amend. VI.
213. Id. at 525. Tumey involved a misdemeanor charge tried before a local Mayor’s Court, on which 

the mayor served, in effect, as the justice of the peace. Id. at 516. The Court examined the statutes and 
cases dealing with the compensation of magistrates in both the United States and England, starting with 
a 1388 statute and continuing to the date of the decision. Id. at 524-31.

214. Id. at 520.
215. See eg., Mooney v. Holohan, 294 U.S. 103 (1935) (prosecutor’s knowing reliance on perjured 

testimony violates due process); In re Murchison, 349 U.S. 13 (1955) (trial on contempt charge before 
judge who conducted secret “one-man" grand jury proceedings in which contempt allegedly occurred 
violates due process); Thompson v. Louisville, 362 U.S. 199 (1960) (conviction totally devoid of eviden
tiary support violates due process).

216. Why the Court turned to a more expansive view of due process during this particular time has 
been a matter of very interesting speculation. See Allen, supra note 207, at 218-19 (suggesting, inter 
alia, that the abuse of the criminal justice process in the emerging totalitarian regimes of the early 
1930’s made the Court more sensitive to the importance of the criminal justice process to the character 
of the nation); Wiehofen, supra note 5, at 192-93 (noting changes in the Court's ability to control its 
docket, and liberalization of habeas corpus procedure, leading to review of more criminal cases).

Tumey and Moore reflected a willingness of the Court to find due process 
violations, without regard to the specifics of the Bill of Rights, when state prac
tices directly threatened the accuracy of the fact-finding process. This willing
ness continued in the second major period of fundamental fairness analysis.215 
The significant change during that period, from 1930 to 1960, was in the 
Court’s approach to claims based on safeguards found in the Bill of Rights, 
many of which did not relate directly to the reliability of the guilt-determining 
process.216

3. Application of Fundamental Fairness: The Post-1930’s Cases
In applying the fundamental fairness doctrine from the early 1930’s through 

the early 1960’s, the Court was far more willing to find within the due process 
clause certain aspects of the procedural guarantees of the Bill of Rights. The 
Court viewed due process as encompassing many of the same basic principles 
as the Bill of Rights guarantees, but generally assumed that due process limits 
on state action derived from those principles were narrower than the limits 
imposed on the federal government by the Bill of Rights. Powell v. Ala
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bama2'2 decided in 1932, was the first case to apply the fundamental fairness 
doctrine in this fashion.

217. 287 U.S. 45 (1932).
218. Id. at 50, 52.
219. Id. at 49.
220. Id. at 56.
221. Id. at 71.
222. Id.
223. Id. at 66.
224. Id. at 61-65.
225. Id. at 64-65.
226. Id. at 73.
227. Id. at 71. Although there was language in Powell that could be read as extending the right to 

appointed counsel beyond such circumstances, the Court carefully limited its holding. Id.. Cf. Israel, 
Gideon v. Wainwright: The "Art" of Overruling, 1963 Sup. Ct. Rev. 211, 236-37 (noting limitation in 
Powell holding and criticizing Justice Black’s failure to recognize that limitation in his Gideon opinion).

228. 304 U.S. 458 (1938).
229. Id. at 460, 463.
230. See Betts v. Brady, 316 U.S. 455, 462-63 (1942).
231. 316 U.S. 455, 471 (1942); see supra text accompanying note 178 (quoting Brady).

The defendants in Powell, nine young and illiterate blacks, had been con
victed of rape, a capital offense.217 218 They had not been represented by counsel 
of their own.219 Instead, the trial judge had “appointed” all members of the 
local bar to represent them, which resulted in representation that was insuffi
cient by any standard.220 The Supreme Court first concluded that due process 
had been violated when the trial judge denied defendants an opportunity to 
secure counsel of their own choice.221 Second, assuming that defendants would 
have been unable to secure counsel, due process was violated by the trial 
judge’s failure to appoint counsel who would provide effective representa
tion.222 The Court based neither ruling on a simple reference to the sixth 
amendment right to counsel, stating that the sixth amendment by itself did not 
establish that the right to counsel was fundamental.223 The Court looked be
yond the sixth amendment to the development of the right to counsel in Amer
ican jurisprudence.224 It found that at least twelve of the thirteen original states 
had recognized a defendant’s right to representation by retained counsel in all 
serious criminal prosecutions.225 The right to appointed counsel followed from 
the due process requirement of a fair hearing; when defendants, as those in 
Powell, were incapable of representing themselves, appointed counsel was a 
prerequisite for a fair hearing. This need was reflected in the “unanimous ac
cord” among the states in appointing counsel for indigent defendants, at least 
in capital cases.226

The Powell due process ruling on appointment was limited to the special 
circumstances suggested by that case—“a capital case . . . where the defend
ant ... is incapable adequately of making his own defense because of igno
rance, feeble-mindedness, illiteracy or the like.”227 Six years later, in Johnson v. 
Zerbst,228 the Court held that the sixth amendment right to counsel required 
federal courts to appoint lawyers for indigent defendants in all felony cases.229 
Defendants in state cases immediately argued that the due process right to 
counsel should extend as far as the sixth amendment right.230 231 Relying on a 
fundamental fairness analysis, the Court rejected that contention in Betts v. 
Brady22' holding that the due process clause was “less rigid and more fluid” 
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than the sixth amendment.232 The Court stated that the due process clause 
required appointed counsel only when the facts of the particular case indicated 
that the assistance of counsel was needed to ensure a fair trial.233

241. Id. at 322-23.

In the years following Powell, due process cases considering various Bill of 
Rights safeguards used an approach similar to that taken in the right-to-coun- 
sel cases. In Wolf v. Colorado for example, the Court held that the due 
process clause encompasses the major element of the fourth amendment, but 
not the amendment’s full protection. The Wolf Court initially concluded that 
the “security of one’s privacy against arbitrary intrusion by the police—which 
is at the core of the Fourth Amendment—is basic to a free society . . . [and] 
therefore implicit in the ‘concept of ordered liberty.’ ”235 The Court then held, 
however, that the fourth amendment remedy of excluding illegally seized evi
dence was not required by due process.236 A review of contemporary practices 
in the American states and the ten jurisdictions of the United Kingdom con
vinced the Court that the exclusionary rule was not essential to the implemen
tation of the protected right of privacy and therefore should not be imposed on 
the states through the fourteenth amendment.237

In several other cases decided during the same period, the Court rejected 
due process claims based upon a particular aspect of a Bill of Rights guaran
tee, but suggested that other aspects of the guarantee might be encompassed by 
due process. Palko v. Connecticut™ is illustrative.239 In that case, defendant 
challenged a Connecticut statute that permitted the state to appeal defendant’s 
initial acquittal, gain reversal on the basis of a trial court error, and then retry 
the defendant on the same charge.240 The Court assumed that a similar federal 
practice would violate the double jeopardy clause of the fifth amendment.241 
Applying fundamental fairness analysis, the Court framed the issue narrowly:

232. Id. at 462.
233. Id. at 471-73; see also Israel, supra note 227, at 231-61 (discussing due process right to counsel 

cases from Powell to Gideon}. Factors establishing a right to appointed counsel included the serious
ness of the offense, the complicated nature of either the offense or the possible defenses, events during 
trial raising difficult legal questions, and the personal characteristics of the defendant, such as youth or 
mental incapacity. Id. at 249-52.

234. 388 U.S. 25 (1949).
235. Id. at 27. Whether this language meant that due process protected against all searches that 

violated the fourth amendment, or only against those searches that violated the “core” of that amend
ment, is unclear. See Kamisar, Wolf and Lustig Ten Years Later: Illegal State Evidence in State and 
Federal Courts, 43 Minn. L. Rev. 1083, 1101-08 (1959); Frank, The United States Supreme Court: 1948- 
49, 17 U. Chi. L. Rev. 1, 33 (1949).

236. 338 U.S. at 33.
237. Id. at 29-31.
238. 302 U.S. 319 (1937).
239. Other cases in the same category include Adamson v. California, 332 U.S. 46. 53-55 (1947) (due 

process permits prosecution to comment on defendant’s failure to testify, but might prohibit statute 
declaring that “a permitted refusal to testify would compel an acceptance of the truth of the prosecu
tion s evidence”); Brock v. North Carolina, 344 U.S. 424, 429 (1953) (Frankfurter, J., concurring) (due 
process permitted retrial of defendant after state-requested mistrial, but might be violated when trial 
court clearly abused its discretion in declaring mistrial); Louisiana ex rel. Francis v. Resweber. 329 U.S. 
459, 463, 471, 475-76 (1947) (combining the plurality, concurring, and dissenting opinions) (due process 
did not bar second attempt at execution after first failed, but would forbid some cruel and unusual 
punishments); Snyder v. Massachusetts, 291 U.S. 97, 105-06 (1934) (described infra note 259).

240. 302 U.S. at 320-21. In Palko, defendant had been tried for first degree murder, convicted of 
second ^8ree murder, and then retried for first degree murder following the prosecution's successful 
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“Is that kind of double jeopardy to which the statute has subjected [defendant] 
a hardship so acute and shocking that our polity will not endure it?”242 The 
answer here was “No,” but the Court suggested that the answer might be 
otherwise “if the state were permitted after a trial free from error to try the 
accused over again.”243 The state in Palko was not “attempting to wear the 
accused out by a multitude of cases with accumulated trials,” but simply seek
ing to obtain a single trial “free from the corrosion of substantial legal 
error.”244

242. Id. at 328.
243. ld.\ see also Louisiana ex rel. Francis v. Resweber, 329 U.S. 459, 469 (1947) (Frankfurter, J., 

concurring) (state would offend due process “by brutal subjection of an individual to successive retrials 
on a charge on which he has been acquitted”).

244. 302 U.S. at 328.
245. 333 U.S. 196 (1948).
246. Id. at 202. The Supreme Court in Cole held that the state court, on review of defendant’s con

victions for promoting an unlawful assembly, could not affirm the convictions under another section of 
the same statute prohibiting the entirely separate offense of use of force to prevent another from engag
ing in a lawful vocation. Id. The indictments referred only to the unlawful assembly offense, and the 
jury had been charged only for that offense. Id. at 197-99.

247. Twining v. New Jersey, 211 U.S. 78, 114 (1908); see Palko v. Connecticut, 302 U.S. 319, 325 
(1938) (dicta) (citing Twining}, Snyder v. Massachusetts, 291 U.S. 97, 105 (1934) (dicta) (citing Twining}.

248. See Malloy v. Hogan, 378 U.S. 1, 18-19 (1964) (Harlan, J., dissenting) (discussing various due 
process confession cases and noting their failure to mention fifth amendment); see also Y. Kamisar, 
Police Interrogation and Confessions 1-25 (1980) (discussing historical development of confes
sions standard up to 1964); O. Stephens, The Supreme Court and Confessions of Guilt 31-62, 
90-119 (1973) (same).

249. See, e.g., Brown v. Mississippi, 297 U.S. 278, 285-86 (1936) (whipping); Chambers v. Florida, 
309 U.S. 226, 239-40 (1940) (persistent interrogation during a week of incommunicado detention); 
Ward v. Texas, 316 U.S. 547, 555 (1942) (techniques confusing and implicitly threatening to prisoner).

250. Culombe v. Connecticut, 367 U.S. 568, 602 (1961) (Frankfurter, J.); see also Watts v.Indiana, 
338 U.S. 49, 53 (1949) (statement produced by sustained police pressure does not issue from free choice 
and therefore must be barred from evidence).

251. See Spano v. New York, 360 U.S. 315, 323 (1959) (official pressure, fatigue, and ploy on friend
ship); Leyra v. Denno, 347 U.S. 556, 558-59 (1954) (interrogation by psychiatrist who misrepresented
himself as doctor called to treat defendant’s sinuses); see also Townsend v. Sain, 372 U.S. 293, 321-22
(1963) (drug acting as truth serum).

In another set of cases decided during the same period, the Court found due 
process violated by practices that arguably were contrary to a particular Bill of 
Rights guarantee, but studiously avoided drawing an analogy to that guaran
tee. Thus, without mentioning the sixth amendment right to notice of the spe
cific offense charged, the Court in Cole v. Arkansas2^ held that a state supreme 
court violated the due process clause when it affirmed the conviction of de
fendants charged and tried for one offense on the ground that they had actu
ally committed another offense.246 Similarly, although the Court in Twining 
had said that the privilege against self-incrimination was not a part of due 
process,247 the Court, without mentioning the privilege, developed a standard 
barring state use of coerced confessions that was based on the same underlying 
values as the privilege.248 In the first due process confession cases of this pe
riod, the Court barred the use of confessions obtained through police tech
niques, such as physical abuse of the defendant, that were likely to produce 
statements of doubtful reliability.249 But the Court gradually came to bar con
fessions whenever police interrogation methods had “critically impaired” the 
defendant’s “capacity for self-determination,”250 without regard to whether 
those methods were likely to produce an untrustworthy statement.251 * * * Police 
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coercion violated due process, the Court noted, because the “ordered liberty" 
standard required adherence to an “accusatorial” rather than an “inquisito
rial” system of proof, with the state lacking the power to force a defendant to 
convict himself “out of his own mouth.”252 The same concept of an accusato
rial system also underlies the fifth amendment privilege against self-incrimina- 
tion, although the Court did not draw the analogy until many years later.253

258. Cole v. Arkansas, 333 U.S. 196, 201 (1948). For a discussion of Cole, see supra notes 245-46 and 
accompanying text.

259. See Snyder v. Massachusetts, 291 U.S. 97 (1934), finding no due process violation when a jury 
viewed the scene of a crime in the absence of defendant, id. at 108, but noting that due process requires 
defendant’s presence when necessary to secure a “fair and just hearing,” id. at 107-08, and citing the 
right to confrontation as one justification for requiring defendant’s presence. Id. at 106.

260. See supra text accompanying notes 217-33 (discussing due process right to counsel).
261 See Louisiana ex rel. Francis v. Resweber, 329 U.S. 459, 463, 471, 475-76 (1947) (combining the 

plurality, concurring, and dissenting opinions) (due process clause forbids some cruel and unusual 
punishments).

By the late 1950’s the Court had indicated, either through holding, dictum, 
or implication, that the due process clause included elements of most of the 
criminal procedure guarantees found in the Bill of Rights. The ordered liberty 
standard encompassed at least one aspect of each of the following guarantees: 
the fourth amendment prohibition against unreasonable searches,254 the fifth 
amendment double jeopardy bar,255 the fifth amendment privilege against self
incrimination,256 the sixth amendment right to a public trial,257 the sixth 
amendment right to notice,258 the sixth amendment right to confrontation of 
opposing witnesses,259 the sixth amendment right to the assistance of coun
sel,260 and the eighth amendment prohibition against cruel and unusual pun
ishment.261 The Court also had held, however, that the ordered liberty

252. Watts v. Indiana, 338 U.S. 49, 54 (1949); see also Rogers v. Richmond. 365 U.S. 534. 541 (1961) 
(citing other confession cases that recognize this principle). The due process cases also suggested that 
the admissibility of confessions depended in part upon the offensiveness of the police conduct in each 
case. Y. Kamisar, supra note 248, at 10-25. But the Court apparently found police conduct short of 
physical abuse offensive because it was inconsistent with an accusatorial system. See Townsend v. 
Sain, 372 U.S. 293, 307-09 (1963) (if drug acting as truth serum given to defendant, confession inadmis
sible even if police unaware of drug’s effect).

253. Malloy v. Hogan, 378 U.S. 1, 7 (1964). The fifth amendment privilege as understood during this 
period arguably would not have been the basis for excluding coerced confessions even in a federal case. 
Bram v. United States, 168 U.S. 532 (1897), treated the police coercion of confessions as an aspect of 
fifth amendment law, id. at 542, but the prevailing view was that the compulsion referred to in the fifth 
amendment was only that produced by a court order to testify—that is, the compulsion resulting from 
subjecting a witness to the “cruel trilemma of self-accusation, perjury or contempt.” Murphy v. Water
front Comm’n, 378 U.S. 52, 55 (1964). It was not until Miranda v. Arizona, 384 U.S. 436 (1966). that 
the Court removed this traditional limit on the privilege’s scope and held that nonjudicial compulsion 
violated the privilege. Id. at 467. See Y. Kasimar, supra note 248, at 35-37, 48-68 (discussing—and 
criticizing—various authorities supporting \xt-Miranda view that fifth amendment does not extend to 
police station and therefore only due process clause covers coerced confessions).

254. Wolf v. Colorado 338 U.S. 25, 28 (1949) (due process clause forbids unreasonable searches and 
seizures, but does not require exclusionary rule).

255. See Palko v. Connecticut, 302 U.S. 319, 328 (1937) (dictum) (due process clause may bar some 
retrials of defendant on same charge); Brock v. North Carolina, 344 U.S. 424, 427-28 (1953) (due pro
cess clause may bar some retrials after mistrials).

256. See supra text accompanying notes 247-53 (due process clause bars use of coerced confessions).
257. In re Oliver, 333 U.S. 257, 273 (1948). Oliver involved an unusual proceeding—a summary

contempt proceeding held before a one-man grand jury acting in secret session. Id. at 258-59. The 
Court found the contempt proceeding analogous to a criminal trial, stressed the fundamental nature of 
the right to a public trial, and held that the secrecy of the proceeding resulted in a denial of due process. 
Id. at 265-73. H 
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standard did not encompass various other aspects of these same guarantees262 
and did not require prosecution by indictment, as the fifth amendment re
quires in federal prosecutions, under any circumstances.263 Although the 
Court’s partly-in and partly-out treatment of most of the criminal procedure 
guarantees followed logically from traditional fundamental fairness analysis, 
other Bill of Rights guarantees found to be fundamental were treated differ
ently. In holding that the due process clause afforded protection against the 
taking of property without providing just compensation and the abridgment of 
the freedoms of speech, press, and religion, the Court had indicated that these 
protections were equal in scope to their counterparts in the fifth and first 
amendments.264 265

262. See. e.g., Palko v. Connecticut, 302 U.S. 319, 323 (1937) (due process clause allows government 
appeal and new trial that would be prohibited by fifth amendment double jeopardy clause); Adamson 
v. California, 332 U.S. 46, 50, 56 (1947) (due process clause allows comment on defendant’s failure to 
testify that would be prohibited by fifth amendment privilege against self-incrimination); Betts v. 
Brady, 316 U.S. 455, 464-65, 471 (1942) (due process clause does not always require appointment of 
counsel in felony cases; sixth amendment requires appointment of counsel in all federal felony cases).

263. Hurtado v. California, 110 U.S. 516, 538 (1884). Hurtado was reaffirmed in numerous cases, 
including Lem Woon v. Oregon, 229 U.S. 586, 589 (1933), and Gaines v. Washington, 277 U.S. 81, 86 
(1928).

264. Although Chicago, B. & Q.R.R. v. Chicago, 166 U.S. 226 (1897), did not state that due process 
protection against takings without compensation would be equal in scope to the fifth amendment pro
tection, subsequent cases drew no distinction between takings by state and federal governments. See 
Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922) (discussing fifth and fourteenth amendment 
protections against takings without compensation as if equivalent); Griggs v. Allegheny County, 369 
U.S. 84, 89 (1962) (applying fifth amendment precedent to a takings claim brought under fourteenth 
amendment). Similarly, while early opinions had suggested that due process protection of freedom of 
speech might not be as extensive as first amendment protection, see Gitlow v. New York, 268 U.S. 652, 
672 (1925) (Holmes, J., dissenting), subsequent cases indicated that the same standards applied to both 
state and federal cases involving first amendment freedoms. See Douglas v. City of Jeannette, 319 U.S. 
157, 162 (1943); Board of Educ. v. Barnette, 319 U.S. 624, 639 (1943). A few Justices continued to 
maintain, however, that fourteenth amendment protection of the freedom of speech and press might not 
be as broad as first amendment protection. See Hill, The Bill of Rights and the Supervisory Power, 69 
Colum. L. Rev. 182, 190 (1969) (citing opinions of Justices Holmes, Harlan, and Jackson). See also 
infra notes 437-42 (discussing the first amendment precedent).

265. 332 U.S. 46 (1947).
266. See supra text accompanying notes 106-18 (discussing Justice Black’s dissent in Adamson).
267. See infra text at notes 464-75 (discussing the subjectivity argument). Of course, Justice Black 

would have abandoned the ordered liberty test altogether, see supra notes 161-63 and accompanying 
text, but the supporters of selective incorporation would not have gone that far to avoid subjective 
adjudication. See infra text accompanying notes 474-75. Indeed, neither would the other Justices sup
porting total incorporation have gone that far. See supra note 118 (other Justices favored retaining due 
process concept for cases not covered by Bill of Rights).

4. Subjectivity and Fundamental Fairness
In Adamson v. California1^ Justice Black, in the course of urging adoption 

of total incorporation,266 launched a vigorous attack against the alleged sub
jectivity of the fundamental fairness doctrine. Although Justice Black could 
not convince a majority of the Court to adopt total incorporation, his criticism 
of the fundamental fairness doctrine contributed substantially to the develop
ment of selective incorporation, the eventual majority position. A major argu
ment advanced in favor of selective incorporation was that it would offer far 
less potential for a subjective application of the ordered liberty standard than 
did the fundamental fairness doctrine.267 Justice Black’s criticism also may 
have contributed, in part, to the development of per se rules in some of the 
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1950’s decisions applying the fundamental fairness doctrine.268
Justice Black contended in Adamson that the fundamental fairness doctrine 

permitted the Court to “substitute] its own concepts of decency and funda
mental justice for the language of the Bill of Rights.”269 Application of the 
fundamental fairness standard, he noted in a subsequent case, “depend[ed] en
tirely on the particular judge’s idea of ethics and morals” rather than upon 
“boundaries fixed by the written words of the Constitution.”270 Although Jus
tice Black thought that many fundamental fairness decisions reflected this idio
syncratic approach to adjudication,271 perhaps his prime examples were the 
decisions in Rochin v. California2'1'2- and Irvine v. California,273

In Rochin the police, having “some information” that defendant was selling 
narcotics, entered his home without a warrant and forced open the door to his 
bedroom.274 When the surprised defendant immediately shoved two capsules 
believed to be narcotics into his mouth, the police grabbed him and attempted 
to extract the capsules, but the defendant then swallowed them.275 The police 
then took the protesting defendant to a doctor, who forced an emetic solution 
into defendant’s stomach, causing him to vomit the morphine capsules.276 
Describing the police action as “conduct that shocks the conscience,”277 the 
Court held that due process no more permitted the use of the capsules in evi
dence than it would a coerced confession.278 “Due process,” the Court added, 
was a principle that “precludes defining . . . more precisely than to say that 
convictions cannot be brought about by methods that offend ‘a sense of 
justice.’ ”279

In Irvine, although the plurality described the police action as flagrant and 
deliberate misconduct,280 it held that the conduct did not reach the level of 
offending that sense of justice.281 The police there had made repeated illegal 
entries into defendant’s home to install secret microphones, including one in 
his bedroom, with which they listened to his conversations for over a month.282 
The plurality distinguished Rochin as a case involving “coercion, violence 
[and] brutality to the person” rather than, as in Irvine, a “trespass to property, 
plus eavesdropping.”283 Justice Frankfurter, however, who had written the

268. Consider, for example, the right to counsel decisions discussed in Israel, supra note 227, at 242- 
45, 249-51 (discussing unqualified right to hired counsel in all cases and to appointed counsel in capital 
cases).

269. 332 U.S. at 89 (Black, J., dissenting).
270. Duncan v. Louisiana, 391 U.S. 145, 169 (1968) (Black, J., concurring).
271. See Adamson v. California, 332 U.S. 46, 79-91 (1947) (Black, J., dissenting) (criticizing cases in 

which Court applied fundamental fairness standard); Rochin v. California, 342 U.S. 165, 176 (1952) 
(Black, I, concurring) (same); Griswold v. Connecticut, 381 U.S. 479, 514-16 (1965) (Black, J., dissent
ing) (same).

272. 342! U.S 165 (1952).
273. 34'' U.S. 128 (1954).
274. Id. at 166.
275. Id.
276. Id.
277. Id. at 172.
278. Id. at 173.
279. Id.
280. 347' U.S. at 132 (plurality opinion).
281. Id. at 133.
282. Id. at 132.
283. Id. at 133.
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opinion of the Court in Rochin, concluded that the two cases were not distin
guishable. Although “[tjhere was lacking [in Irvine} physical violence, even to 
the restricted extent employed in Rochin'' the police had engaged in “a more 
powerful and offensive control over the Irvines’ life than a single, limited tres
pass.”284 Justice Black argued, in a subsequent case,285 that this division of the 
Court in Irvine revealed that the "ad hoc approach” of the Court in Rochin 
and Irvine consisted of no more than determining whether “five justices are 
sufficiently revolted by local police action” to “shock [the police action] into 
the protective arms of the Constitution.”286

284. Id. at 145 (Frankfurter, J., dissenting).
285. Mapp v. Ohio, 367 U.S. 643 (1961).
286. Id. at 665 (Black, J., concurring) (quoting Irvine v. California, 347 U.S. 128, 138 (1954) (Clark, 

J., concurring)). Another case often cited along with Rochin and Irvine as illustrating the subjectivity of 
fundamental fairness analysis is Breithaupt v. Abram, 352 U.S. 432 (1957). The Court there held that 
the taking of a blood sample from an unconscious driver, who had been involved in a fatal accident and 
was believed to be intoxicated, did not violate due process. 352 U.S. at 433-35. The majority stressed 
that the taking of a blood sample had become “routine in our everyday life,” and the interests of society 
in gaining scientific evidence of intoxication, to help deter “the increasing slaughter on our highways,” 
outweighed “so slight an intrusion” of a person’s body. Id. at 436, 439. In dissent, Chief Justice War
ren, joined by Justices Black and Douglas, argued that reversal was required if Rochin “is to retain its 
vitality and stand as more than an instance of personal revulsion against particular police methods.” Id. 
at 440. See also Kamisar, Due Process and Criminal Procedure, in Constitutional Law Handbook 
1, 35 (National Colleges of District Attorneys ed. 1977) (“[i]t is difficult to avoid the conclusion that 
only personal reaction to the stomach pump, the blood test and electronic surveillance in a bedroom 
can distinguish the results in Rochin, Breithaupt and Irvine. The Breithaupt and Irvine dissenters cer
tainly thought so”).

287. 347 U.S. at 147 (Frankfurter, J., dissenting).
288. Rochin, 342 U.S. at 170 (Frankfurter, J.)
289. Id. at 192.
290. See Kadish, supra note 159, at 329-33. Professor Kadish noted four different sources that the 

Court frequently considered in seeking to establish prevailing moral judgments: (1) the opinions of the 
progenitors of American institutions (e.g, colonial history, early state constitutions, and federal consti
tutions); (2) the implicit opinions of the policy making organs of state governments; (3) the explicit 
opinions of other American courts; and (4) the opinions of other countries in the Anglo-Saxon tradi
tion. Id. at 329-33. Professor Kadish concluded that due process determinations did lend themselves to 
rational inquiry, although the Court’s institutional limitations posed difficulties in pursuing an appro
priate inquiry. Id. at 346-63.

291. Id. at 358-63.

In both Rochin and Irvine Justice Frankfurter took sharp exception to Jus
tice Black’s characterization of the Court’s fundamental fairness analysis as 
basically subjective. Justice Frankfurter admitted that the case-by-case appli
cation of the ordered liberty standard required the exercise of judicial judg
ment in an “empiric process” for which there was no “mechanical 
yardstick.”287 This lack of fixed standards did not mean, however, that judges 
were “at large” to draw upon their “merely personal and private notions” of 
justice.288 In each due process case, the Court was required to undertake a 
“disinterested inquiry pursued in the spirit of science.”289 Past cases illustrated 
that this inquiry looked not to personal preferences, but to external evidence of 
permanent and pervasive notions of fairness, such as the positions taken in the 
federal constitution and early state constitutions, the standards currently ap
plied in the various states, and the viewpoints of other countries with similar 
jurisprudential traditions.290 Moreover, in evaluating that evidence and reach
ing its conclusion, the Court was limited by the traditional standards of judi
cial review, requiring reasoned results that build upon prior decisions.291 Thus, 
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while the fundamental fairness standard might require a more finely tuned 
analysis than other areas of constitutional adjudication, it rested on a process 
of rational inquiry entirely consistent with the “nature of our judicial 
process.”292

Justice Black’s criticism of the fundamental fairness doctrine also rested in 
part on his assumption that the alternative of relying upon the “clearly marked 
constitutional boundaries” of specific Bill of Rights guarantees would offer far 
less room for subjective judgments.293 Justices favoring the fundamental fair
ness doctrine challenged this assumption. Justice Harlan, for example, argued 
that Justice Black’s formula for achieving judicial restraint was “more hollow 
than real.”294 Justice Harlan suggested that the specific provisions of the Bill of 
Rights often were as amenable to a subjective interpretation as the fundamen
tal fairness standard of due process.295 Under Justice Black’s position, the fo
cus of judicial inquiry would be shifted from the flexible concept of ordered 
liberty to equally flexible terms found in most of the amendments. Terms like 
“probable cause,” “unreasonable search,” and “speedy and public trial” are 
hardly self-defining.296 Justice Harlan acknowledged that reliance upon the 
specifics of the Bill of Rights was likely to produce different results from reli
ance upon the fundamental fairness doctrine,297 but the analysis involved 
would be no less subjective.

Indeed, Justice Black’s own position in Rochin supports Justice Harlan’s re
sponse. Justice Black agreed that there had been a constitutional violation in

292. Rochin, 342 U.S. at 170-71 (Frankfurter, J.).
293. Adamson v. California, 332 U.S. 46, 92 (1947) (Black, J., dissenting). Justice Black did not go 

as far as to suggest that reliance on the specific guarantees would totally eliminate subjectivity. His 
theory merely was that “unfettered judicial subjectivity [was eliminated] by pinning down constitu
tional adjudication to the interpretation of specific written language.” Kadish, supra note 159, at 337. 
He recognized that not all of the specific guarantees were stated in “absolute and unqualified lan
guage,” that provisions like the fourth amendment prohibition against unreasonable searches did “re
quire courts to choose between competing policies.” Rochin v. California, 342 U.S. 165, 176 (1952) 
(Black, J., concurring). The fourth amendment, however, itself directed the Court to make such 
choices; “no express constitutional language granted] . . . judicial power to invalidate every state law 
of^im' kind deemed ‘unreasonable’ or contrary to the Court’s notion of civilized decencies.” Id. (em
phasis in original). But cf. J. Ely, supra note 34, at 14-41 (discussing impossibility of “clause bound 
interpretism” in light of open-ended provisions such as due process clause, equal protection clause, and 
ninth amendment).

294. Griswold v. Connecticut, 381 U.S. 479, 501 (1965) (Harlan, J., concurring). Justice Harlan con
cluded that judicial restraint was best achieved by “continual insistence upon respect for the teachings 
of history, solid recognition of the basic values that underlie our society, and wise appreciation of the 
great roles that the doctrines of federalism and separation of powers have played in establishing and 
preserving American freedoms.” /¿Z; see also Duncan v. Louisiana, 391 U.S. 145, 172-83 (1968) 
(Harlan, J., dissenting).

295. Griswold, 381 U.S. at 501 (Harlan, J., concurring).
296. See Friendly, The Bill of Rights as a Code of Criminal Procedure, 53 Calif. L. Rev. 929, 937 

(1965). Judge Friendly notes:
There is grave risk of self-delusion in the reiterated references to the declarations of funda
mental principles in the Bill of Rights as “specifics” .... The Court ought never to forget 
the reminder of one of its greatest members: “Delusive exactness is a source of fallacy 
throughout the law.” [Texas v. Corrigan, 257 U.S. 312, 342 (1921) (Holmes, J., dissenting).] 
However ardent the desire may be, no facile formula will enable the Court to escape its as
signed task of deciding just what the Constitution protects from state action ....

Friendly, supra.
297. Pointer v. Texas, 380 U.S. 400, 408-09 (1965) (Harlan, J., concurring); Duncan v. Louisiana, 391 

U.S. 145, 172 (1968).
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Rochin, but he based that conclusion on the fifth amendment privilege against 
self-incrimination rather than on the “evanescent” standard of fundamental 
fairness.298 To find that the privilege had been violated, however, Justice 
Black arguably had to make value judgments very much like those required by 
a fundamental fairness analysis. To treat the stomach pumping as compulsory 
self-incrimination, Justice Black had to conclude that the privilege extended to 
obtaining nontestimonial evidence, as well as testimonial evidence, and pro
hibited physical compulsion, as well as the compulsion of a court order. The 
highly debatable nature of the first proposition, in particular, is evinced by 
later cases indicating that a majority of the Court, unlike Justice Black, would 
not have accepted it.299 Moreover, as Justice Black’s own dissent in one of 
those later cases indicates, to justify applying the fifth amendment to the com
pulsion of nontestimonial evidence, one must turn to basically the same kind 
of analysis of the nature of society’s “respect for the dignity of the individ
ual”300 as was employed in Justice Frankfurter’s opinion for the Court in 
Rochin.301

298. Rochin, 342 U.S. at 175-77.
299. See Schmerber v. California, 384 U.S. 757, 761 (1966) (extraction of blood sample from injured 

person over his objection does not violate fifth amendment privilege). The majority held that the privi
lege only prohibits compelling a person “to testify against himself or otherwise provide the State with 
evidence of a testimonial or communicative nature.” Id. Blood test evidence, “although an incriminat
ing product of compulsion,” was not testimonial and did not “relat(e) to some communicative act or 
writing” of the defendant. Id. at 765. Justice Black dissented in Schmerber and other cases resting on 
the distinction between physical and testimonial evidence. Id. at 773-78 (Black, J., dissenting); Gilbert 
v. California, 388 U.S. 263, 277-78 (1967) (Black, J., dissenting).

The Schmerber majority accepted the Rochin precedent—based upon due process considerations, 
rather than upon the fifth amendment privilege—but found, on the basis of Breithaupt v. Abram, dis
cussed supra note 286, that the case before it “did not offend "that “sense of justice” ’ of which we spoke 
in Rochin v. California, 342 U.S. 165.’ ” 384 U.S. at 760 (quoting Breithaupt, 352 U.S. at 435).

300. See Kadish, supra note 159, at 347 (suggesting that respect for individual dignity is one value 
inherent in due process and reflected in self-incrimination privilege).

301. Compare Rochin, 342 U.S. at 173 (*‘[t]o attempt in this case to distinguish what lawyers call ‘real 
evidence’ from verbal evidence is to ignore the reasons for excluding coerced confessions”) with 
Schmerber, 384 U.S. at 775 (Black, J., dissenting) (criticizing the “shadowy distinction” drawn by the 
majority between “physical evidence” and testimonial evidence, and challenging the “hierarchy of val
ues that allows the State to extract a human being’s blood to convict him ... but proscribes compelled 
production of his lifeless papers”).

302. See supra text accompanying notes 153-60 (discussing concept of a flexible, evolving due pro
cess that encompasses both procedural and substantive rights and is not tied to historical practice).

II. The Advent of Selective Incorporation

A. FUNDAMENTAL FAIRNESS AND SELECTIVE INCORPORATION: SIMILARITIES 
AND DIFFERENCES

During the 1960’s the prevailing due process theory shifted from the funda
mental fairness doctrine to the selective incorporation doctrine. The two doc
trines are much alike in several respects. Both read the due process clause as 
encompassing only those rights deemed fundamental under an “ordered lib
erty” standard. Both recognize that the “ordered liberty” standard includes 
substantive as well as procedural rights and is not limited to rights established 
by historical usage at the time of the Constitution’s adoption.302 Both agree 
that the “ordered liberty” standard may encompass rights that extend beyond 
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the specific Bill of Rights guarantees, as well as rights found within those 
guarantees.

There is a crucial disagreement, however, about how the “ordered liberty” 
standard should be used in identifying fundamental rights. Initially, the two 
doctrines differ in the scope of the right assessed under the “ordered liberty” 
standard when that right is found in a Bill of Rights guarantee. The funda
mental fairness doctrine focuses on that aspect of the guarantee that was de
nied by a state in a particular case and often assesses the significance of that 
element of the guarantee in light of the special circumstances of the individual 
case.303 The selective incorporation doctrine, on the other hand, focuses on the 
total guarantee rather than on a particular aspect presented in an individual 
case. It assesses the fundamental nature of the guarantee as a whole rather 
than any one principle based on the guarantee. For example, in Palko v. Con
necticut304 the Court asked whether the ordered liberty standard required free
dom from “that kind of double jeopardy” imposed upon the defendant 
Palko.305 In a selective incorporation inquiry the Court would ask whether the 
general prohibition against double jeopardy is “fundamental to the American 
scheme of justice.”306

303. The fundamental fairness rulings varied in the weight they gave to the special circumstances of 
the case and arguably were not always consistent in this regard. For example, Kamisar, supra note 235, 
at 1101-02, notes that the Supreme Court in Wolf v. Colorado, 338 U.S. 25 (1949), apparently gave no 
consideration to the facts of the illegal search, which suggests that no exclusion of illegally seized evi
dence would be required no matter how egregious the invasion of privacy. On the other hand, in 
Rochin v. California, 342 U.S. 165 (1952), the offensiveness of the police methods in that case was key 
to the finding of a due process violation. Id. at 172-74. The Court in Irvine v. California, 347 U.S. 128 
(1954), again considered the particular police conduct in that case, but found no violation. Id. at 133. 
See also supra text accompanying notes 234-37, 272-86 (discussing Wolf, Rochin, and Irvine).

304. 302 U.S. 319 (1937).
305. Id. at 327. See supra text accompanying note 242 (discussing application of fundamental fair

ness doctrine in Palko).
306. See Duncan v. Louisiana, 391 U.S. 145, 148 (1968) (discussed infra in text accompanying notes 

311-13, 357-59).
307. Not all fundamental fairness rulings were so limited, however. See, for example, the rulings on 

first amendment rights and the right to just compensation for appropriated property, discussed supra in 
the text accompanying note 264 and infra in the text accompanying notes 437-43. See also the positions 
taken by Justices Clark and Stewart, discussed infra in the text accompanying note 375.

308. Malloy v. Hogan, 378 U.S. I. 16 (1964) (Harlan. J., dissenting).
309. Amsterdam, supra note 3, at 294-95; see also G. Gunther, Constitutional Law 488 (10th ed. 

1980) (discussing “wholesale” approach of Court).

The difference in the scope of the right assessed carries over to the scope of 
the rulings under the two doctrines. Theoretically, fundamental fairness rul
ings should go no further than to establish due process protection parallel to 
the one aspect of the Bill of Rights guarantee presented in the particular 
case.307 Selective incorporation, however, judges the guarantee as a whole and 
produces a ruling that encompasses the full scope of the guarantee. Under 
selective incorporation, when a guarantee is found to be fundamental, due pro
cess “incorporates” the guarantee and extends to the states the same standards 
that apply to the federal government under that guarantee. Thus, under selec
tive incorporation a ruling that a particular guarantee is within the “ordered 
liberty” concept carries over to the states the “entire accompanying doctrine” 
interpreting that guarantee.308 This has led some commentators to describe se
lective incorporation as giving a “wholesale character” to each such ruling.309



292 The Georgetown Law Journal [Vol. 71:253

The selective incorporation doctrine also departs from the fundamental fair
ness doctrine in its analysis of the “ordered liberty” concept. Whereas the fun
damental fairness doctrine asks whether a “fair and enlightened system of 
justice” would be “impossible” without a particular safeguard,310 the selective 
incorporation doctrine “proceed[s] upon the . . . assumption that state crimi
nal processes are not imaginary and theoretical schemes but actual systems 
bearing virtually every characteristic of the common-law system that has been 
developing contemporaneously in England and in this country.”311 Accord
ingly, it directs a court to test the fundamental nature of a right within the 
context of that common law system of justice, rather than against some hy
pothesized “civilized system” or a foreign system growing out of different tra
ditions.312 The question to be asked, the Court has noted, is whether a 
procedure “is necessary to an Anglo-American regime of ordered liberty.”313 
Consistent with this approach, the Court gives considerable weight to the very 
presence of a right within the Bill of Rights because that presence reflects an 
important body of opinion as to the need for such a right in a common law 
system.314

310. Palko v. Connecticut, 302 U.S. 319, 325 (1937).
311. Duncan v. Louisiana, 391 U.S. 145, 149 n.14 (1968).
312. Id.
313. Id. at 150 n. 14. The emphasis on applying the “ordered liberty” standard in the context of an 

Anglo-American system of justice is found primarily in cases dealing with procedural rights. The An
glo-American process of adjudication does, of course, differ in many respects from the civil law systems 
found in many other countries. Arguably, the uniqueness of America’s traditions, political structure, 
and institutions should lead to a similar emphasis on an American concept of justice in evaluating 
matters of substantive due process. In assessing the fundamental nature of those substantive limitations 
that have a direct bearing upon the criminal justice process, for example, the prohibition against cruel 
and unusual punishment, the Court has looked to American traditions. See Robinson v. California, 
370 U.S. 660, 666-67 (1962) (noting general recognition in this country that persons addicted to drugs 
are “in a state of mental and physical illness”).

314. See Pointer v. Texas, 380 U.S. 400, 404 (1965) (inclusion of right to confront witness in sixth 
amendment indicates it is fundamental); Washington v. Texas, 388 U.S. 14, 18 (1967) (court has “in
creasingly looked to the specific guarantees of the Sixth Amendment to determine whether a state 
criminal trial was conducted with due process”); Bloom v. Illinois, 391 U.S. 194, 212 (1968) (Fortas, J., 
concurring) (Bill of Rights is guide for content of due process); see also Duncan v. Louisiana, 391 U.S. 
145, 183 (1960) (Harlan, J., dissenting) (criticizing selective incorporation cases for having defined “fun
damental” as meaning basically “ ‘old,’ ‘much praised’ and ‘found in the Bill of Rights’ ”).

315. Justice Stewart joined the opinion of the Court in Gideon v. Wainwright, 372 U.S. 335 (1963), 
wrote the opinion for the Court in Robinson v. California, 370 U.S. 660 (1962), and joined the plurality 
opinion in Ker v. California, 374 U.S. 23 (1963). He wrote separately, however, rejecting selective 
incorporation, in Pointer v. Texas, 380 U.S. 400, 409 (1965) (Stewart, J., concurring), and joined Justice 
Harlan’s dissents criticizing the selective incorporation doctrine in Duncan v. Louisiana, 391 U.S. 145, 

B. THE DECISIONS OF THE SIXTIES

The shift from fundamental fairness to selective incorporation began with a 
series of Supreme Court majority opinions sufficiently ambiguous to make it 
uncertain whether the Court had adopted selective incorporation as the major
ity position. The Court’s failure to explicitly recognize the new doctrine prob
ably stemmed in part from the composition of the majority in those earlier 
cases. In each instance, the opinion for the Court was joined by at least one 
Justice who did not accept the new doctrine, but apparently found equally 
broad protection of the particular right under a very liberal view of the funda
mental fairness doctrine.315 In addition, two Justices joining the majority, Jus
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tices Black and Douglas, probably had not yet relinquished their hope of 
gaining majority support for total incorporation.316 317 318

171 (1968) (Harlan, J., dissenting), and Benton v. Maryland, 395 U.S. 784, 801 (1969) (Harlan, J., 
dissenting). Justice Stewart, in a separate opinion in Williams v. Florida, 399 U.S. 78 (1969), stated: “I 
think this theory is incorrect as a matter of constitutional history, and that as a matter of constitutional 
law it is both stultifying and unsound.” Id. at 143 (Stewart, J., concurring).

Justice Clark wrote the majority opinion in Mapp v. Ohio, 367 U.S. 643 (1961), and the plurality 
opinion in Ker v. California, 374 U.S. 23 (1963), but joined Justice Harlan’s dissent criticizing selective 
incorporation in Malloy v. Hogan, 378 U.S. 1, 14 (1964) (Harlan, J., dissenting).

316. See Gideon v. Wainwright, 372 U.S. at 345-47 (Douglas, J., concurring). The votes of Justices 
Black and Douglas were crucial to the support of selective incorporation throughout the 1960’s because 
no more than four other Justices supported the doctrine at any one time. From 1962 to 1965 additional 
support came from Chief Justice Warren and Justices Brennan, Goldberg, and White. Justice Fortas, 
who replaced Justice Goldberg in 1965, did not support the doctrine in its entirety. See infra text 
accompanying notes 376-81 (discussing Justice Fortas’ views). Justice Marshall, however, who replaced 
Justice Clark in 1967, fully supported the doctrine. See Benton v. Maryland, 395 U.S. 784 (1969) 
(Marshall opinion applying selective incorporation doctrine).

317. 367 U.S. 643 (1961).
318. 338 U.S. 25 (1949).
319. 367 U.S. at 655-56.
320. Id. at 654 (quoting Irvine v. California, 347 U.S. 128, 134 (1954)).
321. 367 U.S. at 655. Justice Black joined the majority opinion, providing the necessary fifth vote, 

but he noted in a concurring opinion that he viewed the exclusionary rule as required by “the interrela
tionship between the Fourth and Fifth Amendments,” rather than the fourth amendment alone. Id. at 
662 (Black, J., concurring).

322. Id. at 655.
323. The Mapp Court noted that Wolf had rendered “the Fourth Amendment’s right of privacy” 

enforceable against the states and had extended “the substantive protections of due process to all con
stitutionally unreasonable searches—state or federal.” Id. at 655-56. Earlier in Mapp, however, the 
Court described Wolf as applying the "basic search and seizure prohibition” of the fourth amendment 
to the states. Id. at 654 (emphasis added) (quoting Irvine v. California, 347 U.S. 128, 134 (1954)).

324. 338 U.S. at 27 (emphasis added); see also supra note 235 (discussing scope of due process protec
tion under Wolf).

325. 374 U.S. 23 (1963).

The first of these cases that arguably produced the complete incorporation 
of a Bill of Rights guarantee was Mapp v. Ohio3'1 which overruled in part 
Wolf v. Colorado3'*  and held that due process required exclusion of unconsti
tutionally seized evidence.319 Noting that recognized that due pro
cess encompassed the “basic search and seizure prohibition” of the fourth 
amendment,320 the Court reasoned that it logically followed that due process 
should enforce that prohibition through the one remedy that was equally a 
part of the fourth amendment.321 Mapp made it clear that the fourth amend
ment right of privacy protected by due process would be enforced by “the 
same sanction of exclusion as is used against the Federal Government.”322 It 
was unclear, however, whether that right of privacy incorporated precisely the 
same standards forjudging the constitutionality of state searches as were ap
plied under the fourth amendment. Although Mapp's description of Wolf 
seemed to support the view that the same standards should be applied,323 Wolf 
itself had been decided under a fundamental fairness analysis that might give a 
narrower scope to what the Court in Wolf described as that privacy “at the 
core of the Fourth Amendment.”324 325 Two years after Mapp, however, in Ker v. 
California323 the Court erased any doubts as to whether Mapp fully incorpo
rated the fourth amendment. The constitutionality of state searches, the Court 
held, should be judged under precisely the same standards applied to federal 
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searches under the fourth amendment.326

326. Id. at 30-3 1. The reference was to constitutional standards alone. The Court noted that there 
were additional “principles governing the admissibility of evidence in federal criminal trials,” imposed 
pursuant to the Court’s “supervisory authority over the administration of justice in the federal courts,” 
that related to federal searches. Id. at 31.

327. 370 U.S. 660 (1962).
328. Id. at 667.
329. Id.
330. See supra note 315 (discussing Justice Stewart’s participation in apparently conflicting opinions 

on selective incorporation); infra text accompanying note 375 (same).
331. Justice Stewart did not discuss the issue of incorporation, but merely cited Louisiana ex ret. 

Francis v. Resweber, discussed supra at note 239, in concluding that punishment of a disease “would 
doubtless be ... an infliction of cruel and unusual punishment in violation of the Eighth and Four
teenth Amendments.” 370 U.S. at 666. Francis was based upon a fundamental fairness analysis and did 
not suggest that eighth and fourteenth amendment protections against cruel and unusual punishment 
were necessarily coextensive.

332. Gideon v. Wainwright, 372 U.S. 335, 341-42 (1963); Pointer v. Texas, 380 U.S. 400, 412 
(Goldberg, J., concurring); Furman v. Georgia, 408 U.S. 238, 240-41, 257-58 n.l (1972) (Brennan & 
Douglas, JJ., concurring).

333. 372 U.S. 335 (1963).
334. See L. Lusky, By What Right? 161 (1975) (Gideon “inaugurated the process of selective 

‘incorporation’ ”).
335. 316 U.S. 455 (1942); see supra text accompanying notes 232-33 (discussing Betts v. Brady}.
336. 372 U.S. at 342.
337. Id.
338. Id.

The year following Mapp, in Robinson v. California,3'1'' the Supreme Court 
held that due process was violated by a state statute making it a crime to be 
addicted to narcotics.328 Any punishment of the mere status of addiction, the 
Court found, constitutes “cruel and unusual punishment in violation of the 
Fourteenth Amendment.”329 Justice Stewart, who had not yet taken a firm po
sition on the selective incorporation doctrine, wrote the opinion for the 
Court.330 His opinion indicated that at least certain violations of the eighth 
amendment would also violate due process,331 but left uncertain whether due 
process prohibited all punishments that would violate the eighth amendment. 
In later years, however, the Court read Robinson as having decided that due 
process does exactly that.332

Gideon v. Wainwright,333 decided the next year, arguably was the first case to 
explicitly adopt the selective incorporation analysis.334 335 Justice Black’s opinion 
for the Court in Gideon, however, was not without ambiguities. Overruling 
Betts v. Brady,333 Gideon held that the fourteenth amendment requires ap
pointment of counsel in state courts under the same standard that the sixth 
amendment imposes on federal courts.336 Justice Black read the prior due pro
cess cases as holding “that a provision of the Bill of Rights which is ‘funda
mental and essential to a fair trial’ is made obligatory upon the states by the 
Fourteenth Amendment.”337 The Brady Court had erred, he argued, when it 
concluded that the sixth amendment right to counsel was not such a funda
mental right.338

In suggesting that the full guarantee was “made obligatory upon the states,” 
Justice Black’s analysis was clearly contrary to the fundamental fairness doc
trine. His opinion, however, failed to acknowledge the true fundamental rights 
analysis of Betts v. Brady. That case had not totally rejected the fundamental 
character of the sixth amendment right to counsel; rather, it had found that the 
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right was fundamental under some circumstances and not others.339 The doc
trinal significance of overruling Brady was therefore muddied. Justice Harlan, 
in a concurring opinion, noted his understanding that the Court had not de
parted from the fundamental fairness principles of Palko v. Connecticut ,340 nor 
embraced the concept “that the Fourteenth Amendment ‘incorporates’ the 
Sixth Amendment as such.”341 Justice Douglas, in a separate concurrence, dis
agreed.342 He described the fundamental fairness approach as reflecting a 
“view that a guarantee of the Bill of Rights that is made applicable to the 
States by reason of the Fourteenth Amendment is a lesser version of the same 
guarantee as applied to the Federal Government” and noted that that view 
simply “ha[d] not prevailed.”343

339. See supra notes 232-33 and accompanying text (discussing Brady).
340. See supra notes 238-44 and accompanying text (discussing Palko}.
341. Gideon, 372 U.S. at 352 (Harlan, J., concurring).
342. Id. at 345 (Douglas, J., concurring).
343. Id. at 346-47 (Douglas, J., concurring).
344. 378 U.S. 1 (1964).
345. Id. at 10-11.
346. Id. at 3.
347. 374 U.S. 23 (1963).
348. Malloy, 378 U.S. at 10-11 (quoting Ohio ex rel. Eaton v. Price, 364 U.S. 263, 275 (I960)).
349. Malloy, 378 U.S. at 10. In determining that the fifth amendment privilege was fundamental, 

Malloy did not look to the particular fifth amendment standard involved in the particular case, the 
standard requiring a judge to accept a claim of the privilege unless it is “perfectly clear” that the 
witness’ answer “cannot possibly” furnish a link in the chain of evidence needed to prosecute. Instead, 
Malloy considered the entire privilege, noting its recognition in past cases as an “essential mainstay” of 
an accusatorial system of justice, and determined that it was obligatory on the state. Id. at 7-8.

350. Id. at 10.
351. Klopfer v. North Carolina, 386 U.S. 213, 223 (1967).
352. Duncan v. Louisiana, 391 U.S. 145, 149 (1968).
353. Pointer v. Texas, 380 U.S. 400, 403 (1965).
354. Washington v. Texas, 388 U.S. 14, 18-19 (1967).

The following year, in Malloy v. Hogan,344 the Court clearly indicated that 
Justice Douglas’ response to Justice Harlan was the majority view.345 Malloy 
held that the privilege against self-incrimination was a fundamental right and 
therefore safeguarded against state action under the applicable federal stan
dard of the fifth amendment.346 Rejecting the prosecution’s contention that 
due process protection might be “less stringent” than that provided by the fifth 
amendment itself, the Court noted that cases such as Ker v. California34'1 and 
Gideon had “rejected the notion that the Fourteenth Amendment applies to 
the States only a ‘watered-down,’ subjective version of the individual guaran
tees of the Bill of Rights.”348 Once the Court had determined, upon analysis of 
an entire guarantee,349 that it protected a fundamental right, that guarantee 
“[was to] be enforced against the States under the Fourteenth Amendment ac
cording to the same standards that . . . [protect] against federal 
encroachment.”350

Malloy left no doubt that selective incorporation had become the prevailing 
doctrine, and a series of cases decided during the remainder of the decade 
reaffirmed that position. Those cases held applicable to the states, under the 
same standards applied to the federal government, the sixth amendment rights 
to a speedy trial,351 to a trial by jury,352 to confront opposing witnesses,353 and 
to compulsory process for obtaining witnesses,354 and the fifth amendment 
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prohibition against double jeopardy.355 In each of these cases the Court ap
plied a selective incorporation analysis, and in two instances it overruled long
standing fundamental fairness decisions.356 Moreover, in Duncan v. Louisi
ana^ the Court noted that it had narrowed the focus of the inquiry under the 
“ordered liberty” standard; the crucial issue was not whether a particular right 
was “fundamental to fairness in every criminal system that might be 
imagined,” but whether it was “fundamental in the context of the criminal 
processes maintained by the American States.”358 The Duncan Court recog
nized that this approach, along with the focus on the nature of the right as a 
whole,359 was far more likely to produce a finding that a particular right was 
implicit in the concept of “ordered liberty.”360

By the end of the decade the Court had, as Justice Brennan later noted, 
changed the “face of the law.”361 The decisions of the 1960’s had selectively 
incorporated all but four of the Bill of Rights guarantees relating to the crimi
nal justice process: public trial, notice of charges, prohibition of excessive bail, 
and prosecution by indictment. Of these four remaining guarantees, it seemed 
likely that all except prosecution by indictment would be held to be fundamen
tal once they were squarely presented for decision. In re Olivera 1948 rul
ing that found a due process violation in a denial of a public trial, had been 
described in dictum as having selectively incorporated that sixth amendment 
guarantee.363 Because Oliver also spoke of due process protection of “[a] per
son’s right to reasonable notice of a charge against him,”364 a similar reading

355. Benton v. Maryland. 395 U.S. 784, 787 (1969).
356. Benton overruled Palko v. Connecticut, 302 U.S. 319 (1937). 395 U.S. at 794. Duncan overruled 

Maxwell v. Dow, 176 U.S. 581 (1900). 391 U.S. at 155. See also note 419 (discussing selective incorpo
ration overrulings).

357. 391 U.S. 145 (1968).
358. Id. at 149 n.14. See supra text accompanying notes 310-14 (discussing narrowed analysis of 

“ordered liberty” concept under selective incorporation doctrine).
359. Although the precise issue posed in Duncan was whether due process was violated by the failure 

to provide a jury trial on a misdemeanor charge punishable by two years imprisonment, the Court’s 
analysis of the fundamental nature of the sixth amendment right treated the importance of the right to 
jury trial in general. 391 U.S. at 146-57. Only after the Court held that the sixth amendment right was 
fundamental did it consider whether the right applied to a two year misdemeanor charge. Id. at 159-62.

360. Id. at 150, n.14. The Court stated:
When the inquiry is approached in this way the question whether the States can impose crimi
nal punishment without granting a jury trial appears quite different from the way it appeared 
in the older cases opining that States might abolish jury trial. See, e.g., Maxwell v. Dow, 176 
U.S. 581 (1900). A criminal process which was fair and equitable but used no juries is easy to 
imagine. It would make use of alternative guarantees and protections which would serve the 
purposes that the jury serves in the English and American systems. Yet no American State 
has undertaken to construct such a system. ... In every State ... the structure and style of 
the criminal process—the supporting framework and the subsidiary procedures—are of the 
sort that naturally complement jury trial, and have developed in connection with and in reli
ance upon jury trial.

Id.
361. Brennan, State Constitutions and the Protection of Individual Rights, 90 Harv. L. Rev. 489. 493 

(1977) (also referring to cases of the same period expanding the scope of particular guarantees).
362. 333 U.S. 257 (1948).
363. See Washington v. Texas, 388 U.S. 14, 18 (1967) (listing public trial as one of the sixth amend

ment rights “held applicable to the States” and citing Oliver}, Duncan v. Louisiana, 391 U.S. 145, 148 
(1968) (including right to public trial among list of incorporated rights and citing Oliver).

364. 333 U.S. at 273 (1948).
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seemed likely concerning the notice provision of the sixth amendment.365 Pos
sible incorporation of the eighth amendment’s prohibition of excessive bail 
was perhaps more questionable, but early in the 1970’s the Court indicated 
that it was likely to deem that provision fundamental also.366 The only guaran
tee that appeared unlikely to be incorporated was the fifth amendment require
ment of prosecution by indictment; Hurtado v. California,367 which held that 
prosecution by indictment was not obligatory on the states,368 continued to be 
accepted without challenge.369

365. Without mentioning the sixth amendment, the Court in Cole v. Arkansas, 333 U.S. 196 (1948), 
also found that notice of the specific charge is a constitutional right of every accused in state and federal 
courts and that denial of notice is a violation of due process. Id. at 201. See notes 245-46 and accompa
nying text (discussing Cole}.

366. In Schilb v. Kuebel, 404 U.S. 357 (1971), the Court found it unnecessary to reach that issue, but 
noted that “[bjail, of course, is basic to our system of law . . . and the Eighth Amendment’s proscrip
tion of excessive bail has been assumed to have application to the States through the Fourteenth 
Amendment.” Id. at 365.

367. 110 U.S. 516 (1884).
368. Id. at 538; see also supra text accompanying notes 180-90 (discussing Hurtado}.
369. See, e.g., Beck v. Washington, 369 U.S. 541, 545 (1962) (noting consistent denial of grand jury 

for state prosecutions since HurtadoAlexander v. Louisiana, 405 U.S. 625, 633 (1932) (federal con
cepts of “grand jury” not obligatory on states); Gerstein v. Pugh, 420 U.S. 102, 119 (1975) (approving 
prosecution by information). See also supra note 263 (citing earlier decisions reaffirming Hurtado).

370. Benton v. Maryland, 395 U.S. 784, 808 (1969) (Harlan, J., dissenting).
371. Pointer v. Texas, 380 U.S. 400, 408-09 (1965) (Harlan, J., concurring).
372. Duncan v. Louisiana, 391 U.S. 145, 179 (1968) (Harlan, J., dissenting); see supra text accompa

nying note 313 (describing Anglo-American approach to ordered liberty concept). In applying the fun
damental fairness doctrine, Justice Harlan looked to Anglo-American sources, but gave much less 
weight than the majority to a particular prohibition’s inclusion in the Bill of Rights. Duncan, 391 U.S. 
at 179 (Harlan, J„ dissenting); see Benton, 395 U.S. at 808 (Harlan, J„ dissenting) (criticizing Court’s 
use of Bill of Rights in determination of fundamental rights); supra note 314 and accompanying text 
(discussing Court’s reliance on Bill of Rights to determine fundamental rights).

373. See Justice Harlan’s concurring opinions in Washington v. Texas, 388 U.S. 14, 23 (1967), 
Pointer v. Texas, 380 U.S. 400, 408 (1965), and Gideon v. Wainwright, 372 U.S. 335, 349 (1963). Justice 
Harlan continuously stressed, however, that the difference between a fundamental fairness approach 
and a selective incorporation approach “is not an abstract one whereby different verbal formulae 
achieve the same results.” Williams v. Florida, 399 U.S. 78, 129 (1970) (Harlan, J., concurring).

374. See, e.g., Washington, 388 U.S. at 24-25 (Harlan, J., concurring) (denial of defendant's right to 
call codefendant as witness violates due process); Pointer, 382 U.S. at 408-09 (Harlan. J., concurring) 
(use of preliminary examination testimony of witness not subject to cross-examination violates due 
process); Gideon, 372 U.S. at 352 (Harlan, J., concurring) (indigent defendants in felony cases have a 
due process right to appointed counsel).

The selective incorporation opinions of the 1960’s were never unanimous. 
Justice Harlan was the most persistent objector. He could find “no support 
either in history or reason”370 for what he described as “little more than a 
diluted form” of the previously “discredited” total incorporation theory.371 He 
urged continued application of the traditional fundamental fairness approach, 
although he apparently had no quarrel with Duncan's insistence that the fun
damental nature of a right be determined within the context of an “Anglo- 
American regime of ordered liberty.”372 Justice Harlan reached the same re
sult as the Court in several cases,373 but he stressed that his rulings were lim
ited to the particular aspect of the Bill of Rights guarantee presented in the 
individual case.374 On occasion Justices Stewart and Clark joined Justice 
Harlan’s criticism of the selective incorporation doctrine; they also joined 
opinions, however, in which the Court indicated that the due process clause 
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made a particular guarantee fully applicable to the states.375 They apparently 
believed that the fundamental fairness standard, as to that guarantee, required 
protection parallel to that provided against the federal government.

375. See supra note 315 (reviewing votes of Justices Stewart and Clark on selective incorporation 
issues).

376. 391 U.S. 145, 211 (1968) (Fortas, J., concurring).
377. Justice Fortas joined the opinions for the Court in Klopfer v. North Carolina, 386 U.S. 213 

(1967), and Washington v. Texas, 388 U.S. 14 (1967). In Duncan he noted his agreement with the 
incorporation of the first amendment, the fourth amendment, the fifth amendment privilege against 
self-incrimination, and the sixth amendment rights to counsel and to confrontation. 391 U.S. at 214 
(Fortas, J., concurring).

378. Duncan, 391 U.S. at 214 (Fortas, J., concurring).
379. Id.
380. Id. at 213 (Fortas, J., concurring).
381. Id. at 213-14 (Fortas, J., concurring).
382. Id. at 181 (Harlan, J., dissenting).
383. Id. at 158 n.30.
384. Id.

Justice Fortas expressed perhaps the most significant disagreement with the 
majority, from the viewpoint of its subsequent impact, in Duncan v. Louisi
ana. 376 Unlike Justices Harlan, Stewart, and Clark, Justice Fortas apparently 
accepted selective incorporation as the general rule.377 A guarantee like the 
jury trial provision, however, required a different approach. Justice Fortas 
noted that the Court here was concerned with “more than a principle of justice 
applicable to individual cases.”378 The sixth amendment also imposed a “sys
tem of administration”; it prescribed, for example, the size of the jury (twelve) 
and the form of their verdict (unanimous).379 Such requirements, he argued, 
might very well not be fundamental and, therefore, should not be applied to 
the states.380 It was not necessary to adhere so “slavishly” to the selective in
corporation doctrine as to impose upon the states the total sixth amendment 
guarantee, including “all its bag and baggage, however securely or insecurely 
affixed they may be by law and precedent . . . .”381

Responding to Justice Fortas’ concern, as well as to Justice Harlan’s warning 
against incorporation “jot-for-jot and case-by-case,”382 the Duncan majority 
acknowledged that previous interpretations of the sixth amendment, relating to 
such matters as jury size, may have been influenced by the fact that they would 
apply only in the “limited environment” of the federal courts, where “uniform
ity is a more obvious and immediate consideration.”383 The Court noted, how
ever, that “our decisions interpreting the Sixth Amendment are always subject 
to reconsideration.”384

C. SELECTIVE INCORPORATION IN THE POST-1960’S

In the years since the 1960’s the battle over selective incorporation has been 
fought primarily in cases in which a substantial number of Justices believed 
that a pre-incorporation precedent interpreting a particular guarantee should 
not be applied to the states. The choice posed for those Justices has been be
tween a route the Duncan majority seemed to suggest and a return to funda
mental fairness analysis. If they chose the route suggested by Duncan, they 
could reconsider the past precedent and hold it no longer to be required by the 
guarantee, thus avoiding application to the states while adhering to the concept 
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of full application of all incorporated guarantees. If they chose to return to 
fundamental fairness, they could retain the prior interpretation, but discard the 
concept of full application, and hold that the interpretation related to a matter 
not sufficiently fundamental to extend to the states. In each instance, the ma
jority of the Court favored the Duncan alternative and adhered to the concept 
of full application of all incorporated guarantees.

The first case to present this choice was Williams v. Florida?* 5 which chal
lenged the sixth amendment requirement of a twelve-person jury.385 386 The ma
jority adhered to full incorporation of the sixth amendment right to jury 
trial,387 but found that earlier cases assuming that a jury must contain twelve 
persons had gone beyond the basic protection provided by the jury trial guar
antee.388 Justice Harlan argued that the Court had taken a “circuituous route” 
to reach a result proper in a state case, but not in a federal case.389 He urged a 
return to the fundamental fairness doctrine because that route would permit 
the states to retain six-person juries, while giving full recognition to the history 
of the sixth amendment, which clearly mandated twelve-person juries.390 Jus
tice Harlan stood alone on this approach, however.391

385. 399 U.S. 78 (1970).
386. The issue in Williams was whether a state could use a six person jury to try a noncapital felony 

offense. Id.
387. Id.
388. See id. at 90-103 (discussing history of twelve person jury and holding six person jury 

constitutional).
389. Id. at 118-19 (Harlan, J., concurring).
390. Id. at 129-38 (Harlan, J., concurring).
391. Justice Stewart, who had joined Justice Harlan’s dissent in Duncan, 391 U.S. at 171 (Harlan. J., 

dissenting), joined the majority opinion in Williams, 399 U.S. at 78, apparently because he felt bound 
by the Duncan precedent. See Apodaca v. Oregon, 406 U.S. 404. 414 (1972) (Stewart. J., dissenting) 
(relying on Duncan in concluding unanimous verdict required). Chief Justice Burger also did not join 
Justice Harlan in Williams, 399 U.S. at 117 (Harlan, J., dissenting). However, he later advocated a 
return to the fundamental fairness doctrine in at least some settings. See infra notes 399 & 401 (discuss
ing opinions joined by Chief Justice Burger that argue against selective incorporation).

392. 406 U.S. 404 (1972).
393. Id. at 406. Apodaca involved a 10-2 verdict in a felony case. A companion case, Johnson v. 

Louisiana, 406 U.S. 356 (1972), upheld a 9-3 verdict in a felony case. Id. at 363. Johnson had arisen 
before Duncan and therefore was decided on the basis of the due process clause without reference to an 
incorporated sixth amendment. Id. at 358-59.

394. These dissenting Justices in Apodaca were Justice Douglas, 406 U.S. at 381, Justice Brennan, id. 
at 396, Justice Marshall, id. at 400, and Justice Stewart, id. at 414. Justices Brennan, Marshall and 
Stewart also dissented in Johnson, discussed supra note 393, and thus found nonunanimous jury ver
dicts unconstitutional with or without incorporation of the sixth amendment. Justice Douglas relied 
upon the sixth amendment in both cases.

395. Id. at 406. Justice White wrote the plurality opinion, which Chief Justice Burger, Justice Black- 
mun, and Justice Rehnquist joined. Id.

Two years later, in a very similar case, again only one Justice expressed a 
preference for the fundamental fairness doctrine, although that preference de
termined the outcome of the case. Apodaca v. Oregon392 presented the ques
tion whether a state could allow a less than unanimous jury verdict.393 Eight 
Justices proceeded from a selective incorporation viewpoint and treated the 
question as requiring an interpretation of the sixth amendment, made applica
ble to the states through the fourteenth amendment. Four Justices concluded 
that the sixth amendment required unanimity,394 and four concluded that it 
permitted nonunanimous verdicts of the type involved in the Apodaca case.395 
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Justice Powell argued that this was an appropriate situation for application of 
the more flexible fundamental fairness doctrine.396 Applying that doctrine, he 
would hold that a state could utilize nonunanimous jury verdicts,397 although 
he would reach the opposite result for federal cases under the sixth amend
ment.398 Because Justice Powell contributed the deciding vote in the case, the 
state’s use of nonunanimous verdicts was therefore upheld, even though the 
same Court would have reached a different result in a federal case under the 
sixth amendment.

396. Id. at 373 (Powell, J., concurring).
397. Id.
398. Id. at 371 (Powell, J., concurring).
399. See Ballew v. Georgia, 435 U.S. 223 (1978), in which Justice Powell, joined by Chief Justice 

Burger and Justice Rehnquist, expressed his opposition to “full incorporation of the Sixth Amend
ment,” but agreed that a five member jury violates due process. Id. at 245-46 (Powell, J., concurring). 
See also Ludwig v. Massachusetts, 427 U.S. 618, 632 (1976) (Powell, J., concurring) (fourteenth amend
ment right to jury trial not same as sixth amendment right).

400. 437 U.S. 28 (1978).
401. Id. at 52-53 (Powell, J., dissenting). Justice Powell, joined by Chief Justice Burger and Justice 

Rehnquist, argued that attachment of jeopardy under the fifth amendment did not occur until the first 
witness was sworn. Id. at 51-52. If it did occur, however, with the empanelment of the jury, as prior 
federal cases suggested, then the swearing of the first witness should still be a satisfactory starting point 
in state cases under a more flexible due process standard. Id. at 52-53. On this issue, Justice Powell 
noted, there was “no basis” for “jot-for-jot” incorporation under the fourteenth amendment. Id. at 53.

402. Id. at 38.
403. See supra text accompanying notes 376-81 (discussing Justice Fortas’ disagreement with selec

tive incorporation doctrine).
404. Apodaca, 406 U.S. at 375 (Powell, J., concurring) (referring to “details of the Federal Sixth 

Amendment standards”).
405. See Israel, supra note 3, at 1331 (Justice Powell applies same constitutional standards for search 

and seizure and speedy trial in federal and state proceedings); Amsterdam, Perspectives on the Fourth 
Amendment, 58 Minn. L. Rev. 349, 440 n.23 (1974) (Justice Powell applied federal fourth amendment 
terms to state search and seizure issues); see also Johnson v. Louisiana, 406 U.S. 356, 375 n. 15 (1972) 
(Powell, J., concurring) (rejection of incorporation of sixth amendment right to jury unanimity does not 
require rejection of every incorporation precedent).

Justice Powell persisted in the position he urged in Apodaca and subse
quently gained the support of Chief Justice Burger and Justice Rehnquist.399 
In Crist v. Bretz400 Justice Powell extended that position to a double jeopardy 
problem, arguing that the due process standard for when double jeopardy at
taches should be more flexible than the fifth amendment standard previously 
applied in federal cases.401 As in Apodaca, however, the majority adhered to 
selective incorporation and held that the attachment of jeopardy occurred at 
the same point in both federal and state cases.402

Even if the challenge presented to the selective incorporation doctrine in 
cases such as Apodaca and Crist had been successful, it would not have de
stroyed the heart of the doctrine. Justice Powell’s opposition to “jot-for-jot” 
incorporation is very much like that of Justice Fortas.403 Although he has car
ried his opposition beyond the jury trial right, Justice Powell has expressed 
concern only about applying to the states requirements that he characterizes as 
“details” of constitutional administration.404 He has not suggested that the 
Court return to a fundamental fairness doctrine in dealing with search and 
seizure, speedy trial, or various other criminal procedural rights.405 Justice 
Rehnquist has suggested that he would like a broader return to fundamental 
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fairness analysis,406 but has yet to advocate an across-the-board rejection of 
selective incorporation. Thus, at least for the near future, a full scale revival of 
the fundamental fairness versus selective incorporation controversy is unlikely. 
To appreciate why the doctrine remains stable, notwithstanding a Court com
position considerably different from that of the 1960’s, closer attention must be 
given to the rationale underlying the selective incorporation doctrine.

III. The Rationale of Selective Incorporation

In 1965 Judge Henry Friendly, speaking of selective incorporation, noted 
that “it does seem extraordinary that a theory going to the very nature of our 
Constitution and having such profound effects for all of us should be carrying 
the day without ever having been explicated in a majority opinion of the 
Court.”407 Although selective incorporation continues to “carry the day,” the 
Court has yet to offer a full-fledged exposition of the doctrine’s underlying 
justifications. Although numerous opinions have described the doctrine’s ap
plication,408 and Duncan v. Louisiana409 explained the shift in the focus of the 
“ordered liberty” standard,410 no majority opinion has set forth in detail the 
rationale that supports the doctrine as a whole. Indeed, there are those who 
argue that the doctrine has no coherent constitutional rationale.411 They con
tend that it constitutes no more than a result-oriented modification of the total 
incorporation theory—an attempt to achieve total incorporation, minus the 
civil jury trial and grand jury guarantees.412 The Court simply wanted to ex
pand fourteenth amendment protection of civil liberties by applying to the 
states all but two of the constitutional guarantees, and selective incorporation 
was created as a doctrine that would eventually lead to exactly that result. 
Selective incorporation, they argue, is a doctrine that lacks the textual and 
historical support of either total incorporation or fundamental fairness and is 
justified only by its end product.413

406. See Buckley v. Valeo, 424 U.S. 1, 291 (1976) (Rehnquist, J., concurring). Justice Rehnquist’s 
view is that “not all the strictures which the First Amendment imposes upon Congress are carried over 
against the States by the Fourteenth Amendment, but rather it is only the ‘general principle’ of free 
speech . . . that the latter incorporates.” Id.

407. Friendly, supra note 296, at 934. Graham states that
[tjhis process has been called “selective incorporation,” “absorption,” “inclusion,” and other 
names by various legal scholars, who have been unable to agree on a label for the theory 
because the Supreme Court has never explained it in detail in a majority opinion and thus has 
had no occasion to give it a name. While this is only a minor embarrassment to the Supreme 
Court, it permits critics to point out that, however handy or beneficial the “selective incorpo
ration” theory has been as an instrument of legal change, there seems to be no clear constitu
tional rationale for it.

F. Graham, The Self Inflicted Wound 44 (1970).
408. See Benton v. Maryland, 395 U.S. 784, 794 (1969) (describing application of the doctrine in 

various 1960’s cases); Duncan v. Louisiana, 391 U.S. 145, 148-50 (1968) (same).
409. 391 U.S. 145 (1968).
410. Id. at 149 n.14; see supra notes 310-14, 357-60 and accompanying text (discussing emphasis on 

role of the guarantee within an “Anglo-American regime of ordered liberty”).
411. Duncan v. Louisiana, 391 U.S. 145, 174-76 (1968) (Harlan, J., dissenting); Pointer v. Texas, 380 

U.S. 400, 409 (1965) (Harlan, J., concurring); L. Lusky, supra note 334, at 163; Henkin, supra note 5, at 
77.

412. L. Lusky, supra note 334, at 163.
413. Duncan, 391 U.S. at 176, 180-81 (Harlan, J., dissenting); Pointer, 380 U.S. at 409 (Harlan, J., 

concurring); Henkin, supra note 5, at 77-78. Professor Henkin argues that
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Although the Court has not responded to such criticism, individual Justices 
have. They have set forth in their separate opinions several justifications for 
the shift from fundamental fairness to selective incorporation.* 414 Together 
they offer four reasons why selective incorporation provides a truer application 
of the “ordered liberty” standard than a fundamental fairness analysis: (1) 
selective incorporation is consistent with the earlier due process decisions, 
which recognized that “ordered liberty” looked to the “absorption” of individ
ual guarantees;415 (2) selective incorporation reduces the potential for “imper
missible subjective judgments” in defining due process;416 (3) selective 
incorporation promotes certainty in the law and thereby facilitates state court 
enforcement of due process standards;417 and (4) selective incorporation places 
in more appropriate perspective the “legitimate interests of federalism.”418 It is 
not clear whether each supporter of selective incorporation would accept all 
four of these interrelated justifications. It is certain, however, that they all have 
relied upon at least one of the four.

[sjelective incorporation finds no support in the language of the amendment, or in the history 
of its adoption. Indeed it is more difficult to justify than Justice Black’s position that the Bill 
of Rights was wholly incorporated. There is some evidence that some persons associated with 
the adoption of the amendment contemplated that it might apply the Bill of Rights to the 
states. There is no evidence, and it is difficult to conceive, that anyone thought or intended 
that the amendment should impose on the states a selective incorporation .... It is conceiv
able, again, that the phrase “privileges and immunities of citizens of the United States” might 
include a reference to the whole Bill of Rights. Surely there is no basis for finding that some 
“specifics” of the Bill of Rights are, while others are not, privileges and immunities of national 
citizenship. Even the phrase “due process of law” might conceivably be a short-hand expres
sion for the whole Bill of Rights. It is hardly possible to see in that phrase some purpose to 
select some specifics of the Bill of Rights and an insistence that they be selected whole.

Id.
414. See, e.g., Pointer v. Texas, 380 U.S. 400, 411-14 (1965) (Goldberg, J., concurring) (selective 

incorporation, consistent with earlier due process decisions, promotes predictability in state law en
forcement, reduces subjectivity in defining due process, and enhances “legitimate interests of federal
ism”); Cohen v. Hurley, 366 U.S. 117, 157, 158-59 (1961) (Brennan, J., dissenting) (selective 
incorporation, consistent with earlier due process decisions, reduces subjective determinations of due 
process); Adamson v. California, 332 U.S. 46, 85-86, 89 (1947) (Black, J., dissenting) (selective incorpo
ration consistent with earlier due process decisions).

415. Pointer v. Texas, 380 U.S. 400, 411 (1965) (Goldberg, J., concurring) (comparing subjectivity of 
fundamental fairness doctrine); Cohen v. Hurley, 366 U.S. 117, 157 (1961) (Brennan, J., dissenting) 
(same); Adamson v. California, 332 U.S. 46, 85-86, 89 (1947) (Black, J., dissenting) (same, but arguing 
primarily for total incorporation).

416. Pointer v. Texas, 380 U.S. 400, 412-13 (1965) (Goldberg, J., concurring); Cohen v. Hurley, 366 
U.S. 117, 158-59 (1961) (Brennan, J., dissenting); Ohio ex. rel. Eaton v. Price, 364 U.S. 263, 274-75 
(1960) (per curiam) (Brennan, J., separate opinion).

417. Pointer v. Texas, 380 U.S. 400, 414 (1965) (Goldberg, J., concurring).
418. Id. at 413-14 (Goldberg, J., concurring).
419. See, e.g., Mapp v. Ohio, 367 U.S. 643 (1961), which held the exclusionary rule applicable to the 

states through the fourteenth amendment, overruling in part Wolf v. Colorado, 338 U.S. 25 (1949); 
Gideon v. Wainwright, 372 U.S. 335 (1963), which held the sixth amendment right to appointed coun
sel for indigent defendants in felony cases applicable to the states, id. at 339, 342, overruling Betts v. 
Brady, 316 U.S. 455 (1942); and Benton v. Maryland, 395 U.S. 784 (1969), which held the double 
jeopardy clause of the fifth amendment applicable to the states through the fourteenth amendment, id. 
at 787, overruling Palko v. Connecticut, 302 U.S. 319 (1937).

A. PRIOR PRECEDENT AND THE “ABSORPTION” OF INDIVIDUAL GUARANTEES

It may seem strange that a doctrine that resulted in the overruling of so 
many decisions419 has been justified by reference to prior precedent, but sev
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eral Justices have offered precisely that justification for the selective incorpora
tion doctrine.420 They point to statements in various earlier opinions, written 
before selective incorporation was adopted, describing certain provisions of the 
Bill of Rights as having been “absorbed” by due process or “made applicable” 
to the states by due process.421 They cite, in particular, Justice Cardozo’s opin
ion for the Court in Palko v. Connecticut,422 the opinion that coined the “or
dered liberty” phrase.423 In the course of rejecting defendant’s double jeopardy 
claim, the Palko opinion noted that due process afforded protection against 
state violations of those rights “which the First Amendment safeguards against 
encroachment by Congress,” as well as the “right of one accused of crime to 
the benefit of counsel.”424 These safeguards, Justice Cardozo stated, had been 
“taken over from the earlier articles of the federal bill of rights and brought 
within the Fourteenth Amendment by a process of absorption.”425 Justice 
Brennan has argued that this statement “more accurately and frankly” de
scribes what occurred in the earlier “ordered liberty” cases than does the fun
damental fairness doctrine.426 The “absorption process” looked to the entire 
guarantee, as does the selective incorporation doctrine.427 Justice Black agreed 
that “[njothing in the Palko opinion requires that when the Court decides that 
a Bill of Rights’ provision is to be applied to the States, it is to be applied 
piecemeal.”428 Justice Goldberg similarly argued that reference to an “absorp
tion process . . . makefs] clear that what is protected by the fourteenth 
amendment are ‘rights,’ which apply in every case, not solely in those cases 

420. See the opinions cited supra note 414.
421. Pointer, 380 U.S. at 411 (Goldberg, J., concurring); Cohen, 366 U.S. at 157 (Brennan, J., dissent

ing); Adamson, 332 U.S. at 86 (Black, J., dissenting); cf. Frankfurter, supra note 194, at 747 (collecting 
Supreme Court opinions stating first amendment “made applicable” to states by process of “absorp
tion” into fourteenth amendment).

422. 302 U.S. 319 (1937); see Pointer, 380 U.S. at 411 (Goldberg, J., concurring); Cohen, 366 U.S. at 
157 (Brennan, J., dissenting); Adamson, 332 U.S. at 86 (Black, J., dissenting). Justice Goldberg argued 
that the recognition of a process of absorption had “its origins at least as far back as Twining v. New 
Jersey.” Pointer v. Texas, 380 U.S. at 412 (Goldberg, J., concurring). In Twining v. New Jersey, 211 
U.S. 78 (1908), the Supreme Court stated that “it is possible that some of the personal rights safe
guarded by the first eight amendments against national action may also be safeguarded against state 
action, because a denial of them would be a denial of due process of law.” Id. at 99. Justice Black, 
however, argued that Palko's reference to the process of absorption was inconsistent with Twining's 
“refus[al] to hold that any one of the Bill of Rights’ provisions was made applicable to the States by the 
Fourteenth Amendment,” and that Palko “must be read as overruling Twining on this point.” Duncan 
v. Louisiana, 391 U.S. 145, 163 (1968).

423. Id. at 325; see Henkin, supra note 5, at 80 (discussing Palko and Justice Cardozo’s coining of 
“ordered liberty”).

424. 302 U.S. at 324; see supra text accompanying notes 238-44 (discussing Palko').
425. 302 U.S. at 326.
426. Cohen v. Hurley, 366 U.S. 117, 157 (1961) (Brennan, J., dissenting).
427. Justice Frankfurter, however, pointed out that in none of

these opinions is the word “incorporation,” or any closely related term, used. The cases say 
the First is “made applicable” by the Fourteenth or that it is taken up into the Fourteenth by 
“absorption,” but not that the Fourteenth “incorporates” the First. This is not a quibble. The 
phrase “made applicable” is a neutral one. The concept of “absorption” is a progressive one, 
i.e., over the course of time something gets absorbed into something else. The sense of the 
word “incorporate” implies simultaneity. One writes a document incorporating another by 
reference at the time of the writing.

Frankfurter, supra note 194, at 747-48.
428. Adamson v. California, 332 U.S. 46, 86 (1947) (Black, J., dissenting).
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where it seems ‘fair’ to a majority of the Court to afford the protection.”429

429. Pointer v. Texas, 380 U.S. 400, 412 (1965) (Goldberg, J., concurring).
430. Henkin, supra note 5, at 80, 84 (noting that Justice Cardozo in Palko “quite clearly rejected” 

idea that specifics of Bill of Rights must be incorporated completely); Landynski, supra note 22, at 22- 
23 (“misconception” that Judge Cardozo advocated selective incorporation; “abundantly clear” no in
tention for provisions of Bill of Rights to be “swallowed whole”); see also Malloy v. Hogan, 378 U.S. 1, 
23-24 (1964) (Harlan, J., dissenting) (“apparent that Mr. Justice Cardozo’s metaphor of ‘absorption’ 
was not intended to suggest the transplantation of case law surrounding the specifics of the first eight 
Amendments”) (emphasis in original).

431. 302 U.S. at 328; see supra text accompanying notes 238-44 (discussion of Palko and Court’s 
suggestion that result might be different if state permitted to retry defendant after trial free from error).

432. 287 U.S. 45 (1932)
433. 302 U.S. at 324.
434. See supra text accompanying notes 217-33 (discussing Powell decision). The Palko Court itself 

stated:
The decision {Powell} did not turn upon the fact that the benefit of counsel would have been 
guaranteed to the defendants by the provisions of the Sixth Amendment if they had been 
prosecuted in a federal court. The decision turned upon the fact that in the particular situa
tion laid before us in the evidence the benefit of counsel was essential to the substance of a 
hearing.

302 U.S. at 327.
435. Ohio ex rel. Eaton v. Price, 364 U.S. 263, 275 (1960) (per curiam) (Brennan, J., separate 

opinion).
436. Id. at 274-75 (arguing that Wolf v. Colorado, 338 U.S. 25 (1949), and Betts v. Brady, 316 U.S. 

455 (1942), deviated from Palko).
437. See supra note 264 and accompanying text (discussing these cases).

As several commentators have noted, however, any support for selective in
corporation that may be derived from the reference in Palko and similar cases 
to an “absorption process” rapidly disappears when one reads those cases in 
their entirety.430 Earlier opinions used terms like “absorption” simply as short
hand descriptions for the end result of a fundamental fairness analysis that 
ordinarily fell far short of the incorporation of a total guarantee. The Supreme 
Court in Palko, for example, recognized that although certain aspects of the 
double jeopardy prohibition were not fundamental, other aspects might be 
fundamental.431 432 Moreover, the right to counsel as interpreted in Powell v. Ala- 
bamam was among the Palko opinion’s illustrations of “absorbed” rights.433 
Yet, the Powell Court specifically limited absorption of that right, at least with 
respect to appointed counsel, to the special circumstances of that case.434 Quite 
clearly, due process could “absorb” or “make applicable” only certain aspects 
of a Bill of Rights guarantee and, even then, do so only under special circum
stances. Justice Brennan derogatorily characterized such limited holdings as 
applying “a watered down, subjective version of the individual guarantees of 
the Bill of Rights.”435 Those rulings, however, were not deviations from the 
Palko analysis, as Justice Brennan asserted;436 rather, they were the logical 
products of that analysis.

On the other side, the Justices favoring selective incorporation could point to 
a line of cases that appeared to “absorb” certain Bill of Rights guarantees, 
whole and intact, notwithstanding the fundamental fairness doctrine. Opin
ions treating the several guarantees of the first amendment and the just com
pensation provision of the fifth amendment frequently indicated that those 
guarantees were fully embodied in due process and enforced against the states 
under the same standards applied to the federal government.437 Theoretically,
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fundamental fairness analysis would dictate that a ruling in a case involving a 
single principle of freedom of speech (for example, the prohibition against 
prior restraints) go no farther than to hold that principle alone to be “implicit 
in the concept of ordered liberty.”438 Yet, free speech cases decided during the 
same period as Palko and similar fundamental fairness cases regularly sug
gested that all aspects of the first amendment, not merely that aspect presented 
in the case before the Court, were embodied in due process.439 The Court com
monly began an opinion by noting that the fourteenth amendment made the 
first amendment applicable to the states and then proceeded to discuss the is
sue presented solely in terms of the history and policy of the first amend
ment.440 The Court majority never once stopped to consider whether a 
particular principle might not be essential to “ordered liberty.”441

438. Palko, 302 U.S. at 325.
439. See Speiser v. Randall, 357 U.S. 513, 530 (1958) (Black, J., concurring) (providing list of cases 

in which first amendment held applicable to the states “in all its particulars”); Cohen v. Hurley, 366 
U.S. 117, 156, (1961) (Brennan, J., dissenting) (citing “decisions since 1925 [that] have extended against 
state power full panoply of First Amendment protections”); supra note 264 (discussing free speech and 
just compensation cases indicating that same standards applied to both state and federal cases).

440. See Staub v. City of Baxley, 355 U.S. 313, 321 (1958); Thomas v. Collins, 323 U.S. 516, 518 
(1945); Douglas v. Jeannette, 319 U.S. 157, 162 (1943).

441. Individual Justices, however, have suggested that not all first amendment principles are equally 
applicable to the states. Justice Harlan took that position in obscenity cases. Interstate Circuit, Inc. v. 
Dallas, 390 U.S. 676, 706-08 (1968) (Harlan, J., dissenting); Memoirs v. Massachusetts, 383 U.S. 413, 
456 (1966) (Harlan, J., dissenting); Roth v. United States, 354 U.S. 476, 503-04 (1957) (Harlan, J., 
dissenting). Justice Jackson advanced a similar position in Beauharnais v. Illinois, 343 U.S. 250, 287 
(1952) (Jackson, J., dissenting), which dealt with a state statute prohibiting group libel. Id. at 251. The 
majority, however, rejected that view in each instance. Hill, supra note 264, at 190.

442. See Palko v. Connecticut, 302 U.S. 319, 324 (1937) (listing cases involving freedom of the press, 
freedom of assembly, and free exercise of religion); see also Everson v. Board of Educ., 330 U.S. 1 
(1947) (establishment clause of first amendment).

443. See, e.g., Griggs v. Allegheny County, 369 U.S. 84, 85 (1962) (discussing what constitutes a 
taking); Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413 (1922) (same); McGovern v. New York, 
229 U.S. 363, 369 (1913) (discussing what constitutes just compensation).

Although there were fewer cases dealing with the other guarantees of the 
first amendment, the analysis in those cases was quite similar to that in the free 
speech cases.442 In cases dealing with the fifth amendment right to just com
pensation, on the other hand, the Supreme Court was not nearly as open in 
recognizing full absorption. The Court’s opinions did not describe the rela
tionship between the fourteenth amendment and the fifth amendment guaran
tee, but frequently cited federal and state cases interchangeably, never 
suggesting that the protection afforded by the two amendments might differ.443

If the due process clause could, in effect, “incorporate” the whole of the first 
amendment and the just compensation clause of the fifth amendment, would 
that not provide adequate precedent for selectively incorporating other guar
antees as well? Admittedly, Palko, Powell, and other fundamental fairness rul
ings adopted a quite different approach, but what distinguished one line of 
cases from the other? Were these simply two lines of inconsistent precedent, 
with the Court free to choose one over the other, or was there some rational 
basis for distinguishing those cases that totally absorbed particular guarantees? 
The Court itself had suggested only one such ground of distinction and that 
related to the special treatment of first amendment rights.

In the course of distinguishing between those guarantees that had been 
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“brought within the Fourteenth Amendment by a process of absorption”444 
and those that had not, the Court in Palko noted especially the unique role of 
freedom of speech and thought.445 That freedom, the Court noted, “is the ma
trix, the indispensable condition, of nearly every other form of freedom.”446 
The Court subsequently spoke of the “preferred position” of all first amend
ment rights, including freedom of religion.447 This statement suggests that the 
Court considered first amendment guarantees so important that it automati
cally deemed each and every aspect of those guarantees essential to ordered 
liberty. This assumption involved more than simply deciding initially what 
would eventually have been concluded after a case-by-case analysis under the 
traditional fundamental fairness analysis. For among those first amendment 
guarantees made automatically applicable to the states were several that rested 
on quite fine and highly debatable distinctions of a type not usually recognized 
by due process.448

444. Palko v. Connecticut, 302 U.S. 319, 326 (1937).
445. Id. at 327.
446. Id.
447. Murdock v. Pennsylvania, 319 U.S. 105, 115 (1943). Other cases taking this position, although 

not necessarily using the “preferred position” language, are collected in J. Nowak, R. Rotunda & J. 
Young, supra note 75, at 719 n.3.

448. See. e.g, Poulos v. New Hampshire, 345 U.S. 395, 402-08 (1953) (first amendment guarantees of 
free speech and religion not violated by city ordinance requiring license because state supreme court 
construed ordinance to allow licensing officials no discretion; distinguished from licensing systems 
based on broad criteria and thereby allowing discretion to deny a license for reasons unrelated to 
proper regulation); Zorack v. Clauson, 343 U.S. 306, 308-09, 311-12, 315 (1952) (first amendment guar
antee of freedom of religion and establishment clause not violated when state laws permit students to 
leave school during school hours to attend religious activities outside school grounds; distinguished 
from “released time” program in which religious instruction took place in public school classrooms); 
Kovacs v. Cooper, 336 U.S. 77, 81-83, 89 (1949) (first amendment guarantee of free speech not violated 
by city ordinance prohibiting sound trucks broadcasting in “loud and raucous” manner in “city 
streets”; distinguished from ordinance barring all sound amplification without permission of police 
chief).

449. The opinions in these cases, in fact, made little if any reference to the fifth amendment, focusing 
instead on the fourteenth. See, e.g., Griggs v. Allegheny County, 369 U.S. 84, 85 (1962) (issue whether 
county “has taken an air easement... for which it must pay just compensation as required by Four
teenth Amendment”); Pennsylvania Coal Co. v. Mahon, 260 U.S 393, 415 (1922) (fifth amendment 
presupposes that property is taken for public use, but still requires compensation, and “similar assump
tion is made in these decisions upon the Fourteenth Amendment”); McGovern v. New York, 229 U.S. 
363, 371, 373 (1913) (compensation awarded did not reflect such a “disregard of plain rights” as to 
constitute “a denial by the State of due process of law”); Chicago B. & Q.R.R. v. Chicago, 166 U.S. 
226, 228 (1897) (“ ‘due process of law’ requires compensation to be made or secured to owner of private 
property taken for public use”). Apart from a single reference to the fifth amendment in Pennsylvania 
Coal, quoted supra, the only indication given that the Court was applying fifth amendment principles 
was its reliance on federal cases decided under the fifth amendment. See Griggs, 369 U.S at 88; McGov
ern, 229 U.S. at 372.

450. See Cohen v. Hurley, 366 U.S. 117, 155 (1961) (Brennan. J., dissenting) (Chicago Railroad “in 
fact if not in terms, applied the Fifth Amendment’s just-compensation requirement to the States”).

The preferred position doctrine distinguished the first amendment cases, but 
failed to explain the absorption of the fifth amendment right to just compensa
tion. The just compensation cases, however, arguably did less to undermine 
the traditional fundamental fairness cases because the Court studiously 
avoided any language stating that it was absorbing or making applicable the 
fifth amendment guarantee.449 The Justices supporting selective incorporation 
never claimed that the just compensation cases did more than recognize by 
implication the absorption concept.450
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Perhaps the best analysis distinguishing both the just compensation cases 
and the first amendment cases from traditional fundamental fairness cases was 
proposed by Professor Henkin in an article written in 1963.451 Professor Hen
kin argued that a distinction should be drawn between substantive and proce
dural Bill of Rights guarantees.452 Both the first amendment guarantees and 
the fifth amendment just compensation provision would fall in the substantive 
category, as would the fourth amendment prohibition against unreasonable 
searches and the eighth amendment prohibition against cruel and unusual 
punishment.

451. See Henkin, supra note 5.
452. Id. at 84-88.
453. Id. at 86.
454. Id.
455. Id.
456. Id. at 87.
457. Id.
458. The first amendment cases and the just compensation rulings clearly fit the distinction. See 

supra text accompanying notes 437-43 (discussing first amendment and fifth amendment right to just 
compensation as fully embodied in due process). The search and seizure cases and cruel and unusual 
punishment cases pose more difficulty. In Wolf v. Colorado, 338 U.S. 25 (1949), the court refused to 
absorb the exclusionary rule into the fourteenth amendment. Id. at 33. Wolf could be viewed as hav
ing absorbed the fourth amendment standard for unreasonable searches and as having rejected simply 
the procedural rule that was “not a necessary incident of the substantive protection.” Henkin, supra 
note 5, at 87 n.45. The court in Louisiana ex rel. Francis v. Resweber, 329 U.S. 459 (1947), held that 
electrocuting a defendant a second time was not a violation of due process, id. at 463, but indicated that 
due process prohibited at least some cruel and unusual punishments. Id. at 462. Thus, it certainly had 
not closed the door to complete incorporation of the eighth amendment guarantee.

Selective incorporation was appropriate for such substantive rights, Profes
sor Henkin argued, because of the nature of the standards applied in defining 
such rights.453 Those standards commonly reflected “developing values, devel
oping attitudes on the relation of government and individual, of order and 
liberty, applied to the issues of a new day.”454 Because the Court considered 
phrases like “freedom of speech,” “unreasonable searches,” and “establish
ment of religion” sufficiently flexible to permit “standards reflecting respective 
needs of order and of liberty,” there was no reason to assume different values 
would apply to the actions of the states as opposed to the federal govern
ment.455 The same basic touchstones were involved whether the Court was 
looking to the “ordered liberty” standard or to the particular substantive guar
antee. The procedural provisions of the Bill of Rights, on the other hand, con
tained “considerable specificity, including the accretions those amendments 
have acquired in the history of their application to the federal government.”456 
Thus, the standards for interpreting the guarantee and the standards of “or
dered liberty” were quite different, requiring the application of traditional fun
damental fairness analysis to each state case.457

The distinction offered by Professor Henkin went a considerable way toward 
explaining the pre-1960’s cases. Not all substantive rights had been fully ab
sorbed within the fourteenth amendment, but the cases did appear to reflect his 
procedural/substantive distinction.458 The Court’s opinions, however, failed to 
make any reference to the distinction. This may be explained, in part, by the 
fact that no Justice was likely to concede that all substantive guarantees were 
as flexible as Professor Henkin suggested. A few Justices, in fact, would proba
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bly have said that no substantive guarantees were that flexible. Justice Black, 
for example, certainly would not have agreed with Professor Henkin’s com
ments that any substantive guarantee was “specific only in identifying the right 
protected, but not as to elaborating the standard of protection . . . [for] the 
latter must derive from contemporary enlightenment.”459 Although other Jus
tices probably would have accepted Professor Henkin’s characterization for 
most aspects of a substantive guarantee, they probably would have rejected it 
for others. For example, the Court viewed the warrant clause of the fourth 
amendment, a substantive guarantee, as a fairly specific provision, largely con
trolled by historical practice.460 Some Justices also would probably have re
jected Henkin’s view of procedural rights, at least for those procedural 
guarantees that had been modified considerably in light of contemporary val
ues. The Court had extended the sixth amendment right to counsel, for exam
ple, far beyond historical practice to reflect contemporary values relating to the 
Court’s treatment of indigents.461

459. Henkin, supra note 5, at 86. Professor Henkin recognized that Justice Black did not find this 
degree of flexibility in the first amendment. Id. at 86 n.42. For a discussion of Justice Black’s views on 
the first amendment, see generally Black & Cahn, Justice Black and First Amendment “Absolutes": A 
Public Interview, 37 N.Y.U. L. Rev. 549 (1962). Justice Black also did not find such flexibility as to the 
other amendments. See generally Black, The Bill of Rights, 35 N.Y.U. L. Rev. 865 (1960) (Bill of 
Rights contains absolute guarantees, not mere admonitions). For an example of Justice Black’s views 
on evolution and flexibility in the fourth amendment, see his dissenting opinion in Katz v. United 
States, 389 U.S. 347 (1967), in which he rejected the majority’s holding that electronic eavesdropping 
constituted a search. Id. at 364 (Black, J., dissenting).

460. See Gouled v. United States, 288 U.S. 298, 309 (1921) (warrants may be issued only for fruits, 
instrumentalities, or contraband, not “mere” evidence); Marron v. United States, 275 U.S. 192, 196 
(1927) (no seizure unless item described in warrant). The Court’s construction of other aspects of the 
fourth amendment was similar. See Olmstead v. United States, 277 U.S. 438, 466 (1928) (no search or 
seizure unless physical trespass occurs); Frank v. Maryland, 359 U.S. 360, 366 (1959) (no warrant re
quirement for health inspection of dwelling).

461. Compare Johnson v. Zerbst, 304 U.S. 458 (1938) (sixth amendment right to counsel requires 
appointment of counsel for indigent defendants in all felony cases) with the historical practices on the 
appointment of counsel described in Powell v. Alabama, 287 U.S. 45, 60-66 (1932) (no general right to 
appointed counsel at common law) and Betts v. Brady, 316 U.S. 455, 464-71 (1942) (same).

462. See supra text accompanying notes 317-26 (discussing Mapp v. Ohio and Ker v. California}.
463. See supra text accompanying notes 327-32 (discussing Robinson v. California}.
464. See supra notes 266-86 and accompanying text.
465. See Cohen v. Hurley, 366 U.S. 117, 158 (1961) (Brennan, J„ dissenting) (only impermissible 

Notwithstanding these shortcomings, the distinction between substantive 
and procedural guarantees, taken as a rough dividing line, offered a convinc
ing rationale for the differences found in the two lines of pre-1960’s cases. That 
distinction also offered the strongest foundation, in terms of analysis of past 
precedent, for adoption of a selective incorporation rationale, although that 
foundation was limited. It would not have supported the selective incorpora
tion decisions of the 1960’s beyond those incorporating the fourth462 and 
eighth amendments.463

B. SELECTIVE INCORPORATION AS A MEANS OF AVOIDING SUBJECTIVITY

Taking a page from Justice Black’s argument favoring total incorpora
tion,464 opinions supporting selective incorporation argued that selective incor
poration avoids much of the subjectivity inherent in the fundamental fairness 
doctrine.465 Selective incorporation reduces subjectivity because the circum
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stances of each particular case are irrelevant to the determination of whether a 
right is necessary to “ordered liberty.” Thus, the doctrine avoids the “ex
tremely subjective and excessively discretionary” judgments that result from 
evaluating a right only as it bears on particular factual circumstances.466 Selec
tive incorporation also reduces subjectivity by focusing on the fundamental 
nature of the Bill of Rights guarantee as a whole, rather than on a particular 
aspect of the guarantee: “]O]nly impermissible subjective judgments can ex
plain stopping short of the full sweep of the specific [guarantee] being ab
sorbed.”467 Finally, once the Court holds a guarantee fundamental, discretion 
is reduced because the Court’s analysis focuses on the language and history of 
the guarantee. There is no need for reference, in case after case, to the stan
dard of “ordered liberty.” This is significant even if one assumes, as Justice 
Frankfurter argued, that the determination of fundamental fairness is guided 
by objective evidence of pervasive notions of justice.468 Selective incorpora
tion, once applied, has the advantage of “avoiding] the impression of per
sonal, ad hoc adjudication by every court which attempts to apply the vague 
contents and contours of ‘ordered liberty’ to every different case that comes 
before it.”469

subjective judgments prevent total incorporation of particular guarantee); Pointer v. Texas, 380 U.S. 
400,413 (1965) (Goldberg, J., concurring) (fundamental fairness causes subjective determination of due 
process); Duncan v. Louisiana, 391 U.S. 145, 171 (1968) (Black, J., concurring) (selective incorporation 
“keeps judges from roaming”).

466. Pointer v. Texas, 380 U.S. 400, 413 (1965) (Goldberg, J., concurring).
467. Cohen v. Hurley, 366 U.S. 117, 158 (1961) (Brennan, J., dissenting).
468. See supra text accompanying notes 287-92 (discussing Justice Frankfurter’s position).
469. Henkin, supra note 5, at 77. One commentator notes:

When the Supreme Court injects itself into the eminently local function of maintaining law 
and order by overturning a state criminal conviction, it is more likely to arouse public denun
ciation for “handcuffing the police” and helping criminals, than praise for protecting constitu
tional liberties—especially when the decision rests not on any specific constitutional 
prohibition, but on the vague strictures of the due process clause.

Wiehofen, supra note 5, at 194.
470. Duncan v. Louisiana, 391 U.S. 145, 171 (1968) (Harlan, J., dissenting); Friendly, supra note 296, 

at 935-36; see supra notes 294-301 and accompanying text (discussing Justice Harlan’s position).
471. In general, supporters of the fundamental fairness doctrine argued that none of the doctrines 

was less subjective than the other. See supra notes 293-97 and accompanying text (noting their re
sponse to contention that total incorporation was less subjective). They also noted, however, that sup
porters of selective incorporation, who complained of subjectivity in fundamental fairness analysis, 
were nevertheless adopting part of that analysis—the ordered liberty standard—rather than discarding 
it completely by turning to total incorporation. See Friendly, supra note 385, at 935-97 (quoted infra 

Critics of selective incorporation rejected the assumption that fundamental 
fairness is substantially more subjective than application of a specific guaran
tee.470 Moreover, they noted, even if that assumption is accepted, it does not 
necessarily follow that selective incorporation is preferable to fundamental 
fairness. A judgment still must be made whether the additional potential for 
subjectivity in the fundamental fairness doctrine is justified by other attributes 
of the doctrine.

The critics argued that proponents of selective incorporation, by choosing 
selective over total incorporation, implicitly recognized that eliminating sub
jectivity should not necessarily be the controlling factor in a choice between 
fourteenth amendment doctrines.471 Selective incorporation does not eliminate 
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completely the subjectivity that supposedly is inherent in the “ordered liberty” 
standard, because the selective incorporation doctrine still applies that stan
dard to determine whether a particular guarantee is fundamental. Admittedly, 
the “ordered liberty” standard is applied less frequently than under the funda
mental fairness doctrine, but the quality of the decision is the same.472 Indeed, 
one might add that aside from Justice Black,473 Justices supporting selective 
incorporation would not eliminate the use of a fundamental fairness analysis 
tied to circumstances of the particular case; they accept the view that due pro
cess protection extends beyond the specifics of the Bill of Rights,474 though the 
extent of such additional protection often depends on precisely that type of 
analysis.475

note 472 as to parallel in judgments made under fundamental fairness and selective incorporation). Cf. 
the authorities cited supra note 413.

472. Thus, Judge Friendly stated:
[I]n Mr. Justice Brennan’s phrase, “only impermissible subjective judgments can explain stop
ping short of the incorporation of the full sweep of the specific being absorbed.” With all 
respect I do not find this last proposition self-evident. It is not obvious to me why determining 
which of the interests protected by the Bill of Rights against the nation shall also be protected 
against the states, or holding that the amendments mean something hardly suggested by their 
text, are permissible objective judgments, but deciding whether the interests selected for pro
tection against the states ought to receive precisely the same protection that they do against 
the nation would be an “impermissible subjective” one.

Friendly, supra note 296, at 935-36.
473. Consistent with his narrow view of due process, see supra notes 163-65 and accompanying text, 

Justice Black, concurring in Duncan v. Louisiana, 391 U.S. 145 (1968), stated: “The selective incorpo
ration process, if used properly, does limit the Supreme Court in the Fourteenth Amendment field to 
specific Bill of Right protections only and keeps judges from roaming at will in their own notions of 
what policies outside the Bill of Rights are desirable and what are not.” Id. at 171 (emphasis added).

474. See, for example, the cases cited infra in note 475 and supra in the second paragraph of note 
163. £/■ supra notes 116-18 (discussing positions of Justices Murphy, Rutledge, and Douglas in 
Adamson).

475. See, e.g., United States v. Lovasco, 431 U.S. 783, 788-90 (1977) (Court using fundamental fair
ness analysis to decide whether pre-indictment delay violates accused’s due process rights; issue outside 
of scope of sixth amendment guarantee to speedy trial, which only applies after formal indictment or 
information); Gagnon v. Scarpelli, 411 U.S. 778, 788, 790 (1973) (Beits v. Brady case-by-case analysis 
should be used to determine whether due process requires right to counsel at probation hearing); 
Shepphard v. Maxwell, 384 U.S. 333, 352 (1966) (totality of circumstances analysis applied to find due 
process violation resulting from trial and pretrial publicity).

476. See Pointer v. Texas, 380 U.S. 400, 414 (1965) (Goldberg, J., concurring) (discussing difficulties 
faced by states attempting to apply rule of Betts v. Brady, 316 U.S. 455 (1945), and support of state 
attorneys general for a flat requirement); Green, The Bill of Rights, The Fourteenth Amendment and the 
Supreme Court, 5 Mich. L. Rev. 869, 897 (1948) (fundamental fairness analysis has left state courts and 
prosecutors uncertain about powers and duties).

477. Way, The Supreme Court and State Coerced Confessions, 12 J. Pub. L. 53, 61 (1963).

C. FACILITATING STATE ENFORCEMENT OF DUE PROCESS STANDARDS

The movement from the fundamental fairness doctrine to selective incorpo
ration was also justified as necessary to ensure effective state court enforcement 
of due process limitations. Critics of the traditional fundamental fairness doc
trine argued that it produced due process standards too uncertain to be applied 
consistently by state courts.476 Supreme Court decisions tied to the totality of 
the circumstances of the individual case had failed to provide a “substantial 
yardstick for the states.”477 For example, the “case-by-case approach” of the 
Supreme Court rulings on confessions left the state courts free to “find author
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ity for affirming or rejecting almost any type of confession.”478 Admittedly, the 
Court did not stress the special circumstances of each individual case in all of 
its fundamental fairness rulings relating to the criminal justice process,479 but 
even if the Court suggested that a particular aspect of a guarantee was fully 
embodied in due process, that still left unsettled the treatment of various other 
aspects of that same guarantee. The end result, as Justice Goldberg put it, was 
to “require . . . [the] Court to intervene in the state judicial process with con
siderable lack of predictability and with a consequent likelihood of considera
ble friction.”480 Moreover, at a time when the criminal side of the Court’s 
docket was growing more and more active,481 it was unclear whether the Court 
had the capacity to develop both a general body of principles interpreting spe
cific guarantees for federal criminal cases and a second-level, “shadow” group 
of principles for all of the issues posed in the state cases.482

478. Id.
479. See supra note 303 (examples of fundamental fairness rulings that varied in weight accorded 

special circumstances of case). Consider also Chandler v. Fretag, 348 U.S. 3 (1954), in which the Court 
held that a defendant’s right to secure counsel of his own choice is not limited to cases involving special 
circumstances.

480. Pointer v. Texas, 380 U.S. 400, 413-14 (1965) (Goldberg, J., concurring).
481. See Green, supra note 476, at 897 (by 1948 two-fifths of cases before Court were reviews of state 

criminal convictions, with ratio increasing each year).
482. See Amsterdam, supra note 405, at 440 n.23 (discussing “intolerable confusion” that would 

result if second-level “shadow” fourth amendment construed to govern states); Green, supra note 476, 
at 897 (case-by-case review under Fair Trial Rule placed unsupportable burden upon Court).

483. L. Lusky, supra note 334, at 163.
484. See Israel, supra note 3, at 1328-29 (noting that issues presented in cases like Malloy v. Hogan, 

378 U.S. 1 (1964), Benton v. Maryland, 395 U.S. 784 (1969), and Gideon v. Wainwright, 372 U.S. 335 
(1963), could be resolved by reference to federal precedent once Court determined relevant Bill of 
Rights guarantee applicable to states).

485. See Ker v. California, 374 U.S. 23, 45 (1963) (Harlan, J., concurring) (referring to Court’s deci
sions interpreting the fourth amendment search and seizure provision); see also Amsterdam, supra note 
405, at 349 (“[f]or clarity and consistency, the law of the fourth amendment is not the Supreme Court’s 
most successful product”).

486. See Israel, supra note 3, at 1329 n.40 (noting limited federal precedent dealing with sixth 
amendment’s compulsory process clause).

487. Freund, Constitulional Dilemmas, 45 B.U.L. Rev. 13, 19 (1965); see also Friendly, supra note 
296, at 938 (distinguishing standards that rest on Constitution from ones derived from other sources of 
federal power).

Compared to the fundamental fairness doctrine, the “practical utility” of 
selective incorporation was “undeniable.”483 Once the Court held a particular 
guarantee fundamental, state courts were directed to the specific language of 
that guarantee and to the various decisions interpreting that language in the 
context of federal prosecutions.484 Precedent then clearly resolved numerous 
issues and offered basic guidelines for the resolution of others.

Of course, the value of the federal precedent in this regard varied with the 
subject matter. There were areas in which the federal decisions were not at all 
predictable.485 Other guarantees had been an infrequent subject of federal liti
gation, producing no more than a few very general discussions of the basic 
content of the guarantee.486 There was also a question whether “rules which 
[bore] a constitutional label may in fact have been the expression of a supervi
sory power of the federal courts over federal law enforcement at a time when it 
was not necessary to differentiate between Constitution and supervision.”487 
Nevertheless, overall, reference to precedent interpreting the incorporated Bill 
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of Rights guarantees provided substantially more certainty for state courts 
than the fundamental fairness rulings that preceded incorporation.488 489

488. The benefit was not only to the state courts. Professor Lusky stated that
[tjhis availability of accumulated case law also results in a corresponding economy of effort on 
the part of defense counsel and thus facilitates constitutional defenses in the general run of 
criminal cases. Indigent defendants in such cases (which is to say, most persons accused of 
serious crime) are represented by lawyers serving pursuant to judicial appointment or as em
ployees of a legal service organization. Incorporation enables these hard-pressed lawyers to 
cite controlling precedents; they need not start from scratch, approaching the elusive issue of 
fundamental injustice as an original proposition in each case.

L. Lusky, supra note 334, at 164.
489. 372 U.S. 335 (1963).
490. Id. at 351 (Harlan, J., concurring). Justice Harlan would include all cases carrying the “possi

bility of a substantial prison sentence,” which apparently would encompass all felonies. Id.
491. Id. The Court had created the “special circumstances” rule in Betts v. Brady, 316 U.S. 455 

(1942), and Powell v. Alabama, 287 U.S. 45 (1932); see supra notes 227-33 and accompanying text 
(discussing Powell and Betts and special circumstances rule).

492. Gideon v. Wainwright, 372 U.S. 335, 351 (1963) (Harlan, J., concurring).
493. Id.
494. Id.
495. Id.
496. See id. at 351 (Gideon ruling does no more than “make explicit something that has long since 

been foreshadowed in our decisions”).
497. Id. at 352 (applying entire body of federal law to states would “disregard the frequently wide 

disparity between the legitimate interests of the States and of the Federal Government”).

The advantage of facilitating state enforcement of constitutional standards 
was not lost upon the Justices opposing the selective incorporation doctrine. 
Justice Harlan in Gideon r. Wainwright^ relied on precisely that factor in 
agreeing to a due process standard requiring appointment of counsel in all 
felony cases.490 Justice Harlan was aware that the previous state enforcement 
had been problematic because of the rule that due process required appointed 
counsel only when special circumstances indicated that the assistance of coun
sel was needed to ensure a fair trial.491 Past decisions of the Court had liberal
ized the special circumstances rule of fundamental fairness to the point that a 
serious criminal charge in itself constituted special circumstances.492 That 
“evolution,” however, had not been “fully recognized by many state courts” 
that were “charged with the front-line responsibility for the enforcement of 
constitutional rights.”493 The time had come, Justice Harlan concluded, to 
abandon the special circumstances rule in favor of a standard that left no 
doubt as to the state’s obligation to appoint counsel in serious criminal 
cases.494 To do otherwise would, in the long run, do a “disservice to the federal 
system.”495

Gideon was for Justice Harlan, however, a special case. To adopt a due 
process standard that parallelled the sixth amendment guarantee did not, in 
reality, extend the state’s obligation beyond what had been required under a 
case-by-case analysis of fundamental fairness.496 In such an instance facilitat
ing convenience of administration coincided with the interests of federalism. 
The same was not true when application of a Bill of Rights guarantee went 
substantially beyond what was required by a fundamental fairness due process 
analysis.497 Professor Gunther asks whether the unpredictability of the funda
mental fairness approach “[is] more harmful to state autonomy concerns than 
a more rigid—possibly more interventionist, yet also more certain” selective 
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incorporation approach.498 Justice Harlan would have answered no on two 
grounds. First, he believed that fundamental fairness was no more uncertain 
than selective incorporation.499 Indeed, because the Court’s interpretations of 
Bill of Rights guarantees were not always clear, the states sometimes would 
encounter more uncertainty if they were forced to apply those guarantees fully 
incorporated.500 Second, he believed that the key to the Constitution’s recogni
tion of state autonomy lay in allowing the states to develop their own rules for 
obtaining fundamental fairness, “not [in] achieving procedural symmetry or 
. . . serving administrative convenience.”501

498. G. Gunther, supra note 309, at 487. See also Pointer v. Texas, 380 U.S. 400, 413-14 (1975) 
(employment of same standard would eliminate uncertainty and reduce state-federal friction, thus pro
moting “legitimate interests” of federalism); Amsterdam, supra note 405, at 441 n.23 (application of 
different standards for federal and state search and seizure cases “would produce and perpetuate intol
erable confusion and ... do more damage to the substantial interest of the state than is done by the 
theoretical trauma of incorporation”).

499. See Justice Harlan’s concurrence in Griswold v. Connecticut, 381 U.S. 479 (1965), which argues 
that specific constitutional provisions are as susceptible to a judge’s personal interpretations as the due 
process clause. Id. at 501.

500. See Justice Harlan’s concurring opinion in Ker v. California, 374 U.S. 23 (1963), which notes 
that application of fourth amendment standards to the states would place “the states, more likely than 
not, in an atmosphere of uncertainty since this Court’s decisions in the realm of search and seizure are 
hardly notable for their predictability.” Id. at 45 (Harlan J., concurring).

501. Mapp v. Ohio, 367 U.S. 643, 682 (1961) (Harlan, J., dissenting). Justice Harlan was responding 
to the majority’s argument that application of the fourth amendment exclusionary rule to the states 
would promote “[f|ederal-state cooperation in the solution of crime under constitutional standards . . . 
if only by recognition of their now mutual obligation to respect the same fundamental criteria.” Id. at 
658 (Harlan, J., dissenting). See also Duncan v. Louisiana, 391 U.S. 145, 176-77 (1967) (fundamental 
fairness standard imposes a “more discriminating” and “difficult” process of adjudication, but is re
quired by interests of federalism).

502. Pointer v. Texas, 380 U.S. 400, 413 (1965) (Goldberg, J., concurring).
503. Hurtado v. California, 110 U.S. 516, 546 (1884) (Harlan, J., dissenting) (criticizing majority for 

singling out certain principles of liberty as fundamental for no “satisfactory” reason).
504. Adamson v. California, 332 U.S. 46, 89 (1947) (Black, J., dissenting) (discussing Justice Black’s 

justification for total incorporation); see supra text accompanying notes 265-68 (discussing Justice 
Black’s dissent in Adamson ).

505. See supra text accompanying notes 411-13 (discussing argument that selective incorporation 
solely result-oriented).

As suggested by Justice Harlan’s second point, whether one views the ad
ministrative advantage of selective incorporation as a sufficient justification for 
the adoption of that doctrine depends, in large part, on how one measures the 
doctrine’s impact upon what Justice Goldberg described as the “legitimate in
terests of federalism.”502 The doctrine’s advantage in facilitating state court 
administration was not likely to be a convincing factor for a Justice who be
lieved selective incorporation undercut basic principles of federalism. The 
same was true of the alleged advantage of selective incorporation in reducing 
the potential for subjective, ad hoc adjudication (or, at least, in countering the 
impression of subjectivity). These were not new justifications to the Justices 
who had applied the fundamental fairness doctrine over the years. They had 
been suggested in various dissents criticizing the fundamental fairness doc
trine, initially by the first Justice Harlan503 and later by Justice Black.504 The 
key factor, if there was one other than the results produced,505 in the persua
siveness of the other elements of the rationale underlying the selective incorpo
ration doctrine was a different perception of the “legitimate interests of 
federalism.” Once the Court concluded that the principles of federalism were 
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as well served by selective incorporation as by fundamental fairness,506 the 
doctrine's advantages with respect to subjectivity and administrative conven
ience could prevail.

506. Proponents of selective incorporation argued that it better served principles of federalism, by 
eliminating friction between federal and state courts, supra notes 414 & 498, and by promoting federal- 
state cooperation, supra note 501.

507. Powell v. Alabama, 287 U.S. 45 (1932); see supra text accompanying notes 217-27 (discussing 
Powell}.

508. Allen, supra note 207, at 251.
509. Ashcraft v. Tennessee, 322 U.S. 143, 157 (1944) (Jackson, J., dissenting).
510. See G. Gunther, supra note 309, at 487 (“consciousness of federalism concerns and respect for 

state policy-makers permeate the majority positions of the Palko-Adamson traditions”); Way, supra 
note 477, at 56 (Court’s decisions replete with expressions of deference to states’ right to control own 
systems of justice).

511. 83 U.S. (16 Wall.) 36 (1873).
512. Id. at 78; see supra notes 59-75 and accompanying text (discussing Slaughter-House}.
513. Missouri v. Lewis, 101 U.S. 22, 31 (1878); see also Hayes v. Missouri, 120 U.S. 68, 70 (1887) 

(state may vary among judicial districts number of peremptory challenges; matter wholly under control 
of state legislature).

514. Twining v. New Jersey, 211 U.S. 78, 106 (1908); see also Maxwell v. Dow, 176 U.S. 581, 605 
(1900) (states have right to “decide for themselves what shall be the form and character of the proce
dure in . . . trials”).

515. See Ker v. California, 374 U.S. 23, 45 (1963) (Harlan, J., concurring) (states are best able to deal 

D. THE LEGITIMATE INTERESTS OF FEDERALISM

Reviewing the Supreme Court’s due process decisions for a twenty-five year 
period immediately following Powell v. Alabama,507 Professor Allen noted that 
“the first and most striking fact to emerge from a survey of the Court’s opin
ions ... is the obvious importance of the Court’s interpretation of the obliga
tion of federalism in the development of the applicable constitutional 
doctrine.”508 Although the opinions rested primarily on the historical develop
ment of the concept of due process, they rarely failed to note the need to re
spect the “sovereign character of the several states”509 by giving the states the 
widest latitude consistent with assuring fundamental fairness.510

This concern for the principle of federalism was hardly a new development 
in the interpretation of the fourteenth amendment. The Slaughter-House ma
jority511 referred to the “whole theory of the relations of the state and federal 
government” in rejecting a broad reading of the privileges and immunities 
clause.512 Equal protection rulings relating to state procedures noted the im
portance of leaving the states free to prescribe their “own modes of judicial 
proceedings.”513 In addition, early due process decisions that refused to hold 
particular guarantees part of ordered liberty frequently stressed that to decide 
otherwise would intrude upon “the full power of the state to order its own 
affairs and govern its own people.”514

Although most fundamental fairness opinions did not attempt to identify the 
interests at stake in intruding upon state authority, Justices Frankfurter and 
Harlan did so in several separate opinions that responded to the possible adop
tion of a total or selective incorporation doctrine. Those opinions tended to 
identify three concerns of federalism. First, rulings that went beyond the mini
mum requirements of fundamental fairness would undermine the values of 
local control of the criminal justice process.515 Second, application of the same 
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constitutional standards to the federal and state government would ignore ma
jor differences between the federal and state criminal justice systems.516 Third, 
incorporation of Bill of Rights guarantees would fail to leave adequate room 
for the diversity and experimentation needed to eventually devise a wiser and 
fairer criminal justice system.517 Opinions supporting selective incorporation 
recognized all three of these concerns, but either rejected or downgraded them. 
The legitimate interests of federalism were far narrower for the selective incor
poration Court of the 1960’s than they had been for the Courts that applied the 
fundamental fairness doctrine.

with own peculiar law enforcement problems); Mapp v. Ohio, 367 U.S. 643, 646 (1961) (Harlan. J., 
dissenting) (same).

516. See infra note 533 (citing cases in which Justice Harlan articulated this concern).
517. See Adamson v. California, 332 U.S. 46, 67 (1947) (Frankfurter, J., concurring) (incorporation 

would deprive states of opportunity to reform legal process to extend area of freedom).
518. See H. Kerper & J. Israel, Introduction to the Criminal Justice System 407-08, 426-27 

(2d ed. 1979).
519. See infra note 533 (citing opinions making this argument).
520. Allen, supra note 207, at 253.
521. Malloy v. Hogan, 378 U.S. 1, 28 (1964) (Harlan, J., dissenting).

1. The Values of Local Control
The principle of federalism preserves local control of government by re

specting the autonomy of the states. Preserving local control has various ad
vantages: it avoids centralized power and the potential for abuse inherent in 
the concentration of governmental authority; it promotes democracy by al
lowing decisions to be controlled by the population most directly affected; it 
permits laws to be formulated in accordance with local conditions and to be 
enforced by persons who are familiar with local concerns; and it permits the 
diversity necessary for the survival of pluralism. These advantages arguably 
have special significance as applied to the criminal justice field. Despite expan
sion of federal legislative power, the enactment and enforcement of criminal 
laws remains primarily the responsibility of the states. Within the states, the 
traditional policy has been one of widely dispersed enforcement authority, as 
evidenced by division of police and prosecutorial authority among numerous 
local agencies.518

The Justices supporting the fundamental fairness doctrine feared that impo
sition of federal constitutional limitations might destroy the advantages of lo
cal control.519 The Supreme Court, far removed from the local scene, had to 
exercise caution, limiting its authority to the imposition of those “principles of 
decent procedure” that were basic to a free society and therefore accepted by 
the vast majority of local communities.520 Indeed, if the states’ power to deal 
with local crime was “unduly restricted,” responsibility for local crime control 
might shift to the federal government, bringing closer “the monolithic society 
which our federalism rejects.”521

The Justices supporting the selective incorporation doctrine had an entirely 
different perspective. They did not see the limitations imposed by the Court as 
interfering with the true interests of local control. To them, what was occur
ring was quite different from the usual transfer of state authority to the federal 
government. The Court’s rulings did not take enforcement responsibility from 
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local police agencies and place it in the hands of a national police agency. Nor 
did the rulings take the responsibility for defining crime from local legislatures 
and place it in the hands of Congress. The Court was acting only to protect the 
individual, and the Justices saw in that purpose a crucial distinction. Thus, 
Justice Goldberg reasoned that

to deny the States the power to impair a fundamental constitutional 
right is not to increase federal power, but, rather, to limit the power 
of both federal and state governments in favor of safeguarding the 
fundamental rights and liberties of the individual. In my view this 
promotes rather than undermines the basic policy of avoiding excess 
concentration of power in government, federal or state, which under
lies our concepts of federalism.522

522. Pointer v. Texas, 380 U.S. 400, 414 (1965) (Goldberg, J., concurring).
523. See McCollum v. Board of Educ., 333 U.S. 203, 212 (1948) (state supported schools providing 

religious instruction in their classrooms violate first amendment establishment clause).
524. In re Anastaplo, 366 U.S. 82, 97 (1961) (discussing first amendment limitations upon state bar 

admission standards); Baird v. State Bar, 401 U.S. 1, 5-8 (1971) (same).
525. See Martin v. Struthers, 319 U.S. 141, 149 (1943) (local ordinance prohibiting door-to-door 

distribution of handbills violates first amendment freedom of speech clause).
526. See Niemotko v. Maryland, 340 U.S. 268, 273 (1951) (city’s arbitrary denial of permit to reli

gious organization to conduct Bible meeting in park violates first and fourteenth amendments; constitu
tional guarantees have “firmer foundation than the whims or personal opinions of a local governing 
body”).

527. Wellington, Common Law Rules and Conslitutional Double Standards: Some Notes on Adjudica
tion, 83 Yale L.J., 221, 274 (1973). Professor Wellington argues that

contemporary technology, a population moving frequently across state lines, and the ex
panding role of the federal government in law enforcement have made America too much one 
country for considerations of federalism to sustain at a constitutional level any dramatic dif
ference between the procedural safeguards afforded criminal defendants in federal and state 
proceedings.

Id.

The distinction drawn by Justice Goldberg speaks to only one of the values 
served by local control—the avoidance of excess concentration of power. Did 
the Court fail to recognize others, such as the advantage of local control over 
policy-setting agencies? It seems unlikely. Those advantages, more likely, 
were simply viewed as subordinate to safeguarding the rights and liberties of 
the individual. The Court in the past had subordinated those same values to 
its enforcement of other constitutional safeguards. Applying the first amend
ment to the states, it had intervened in such traditional areas of state regulation 
as education523 and the licensing of professions.524 The Court had rejected 
local community policies dealing with such obvious matters of local concern as 
door-to-door solicitations525 and the use of parks for public assemblies.526 
Thus, the Court viewed protection of first amendment rights as a matter of 
national concern, outweighing considerations of judicial self-restraint and def
erence to the values of local control.

For the Justices supporting the selective incorporation doctrine, protection 
of the rights of the accused fell in the same category: a national concern out
weighing considerations of judicial deference to local control. The Justices 
might have concluded, as observers have noted, that the increased mobility of 
the population had “made America too much one country”527 to justify the 
deference to local diversity that had produced a “checkerboard of human 
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rights” in the field of criminal procedure.528 Perhaps they viewed local authori
ties as having forfeited any right to judicial deference by their continued fail
ure to control lawlessness in law enforcement.529 An often cited passage530 
from an article by Illinois Supreme Court Justice Schaefer provides still an
other explanation for the subordination of the values of local control:

528. F. Graham, supra note 407, at 39-40. Graham notes that
if a person had driven across the country at that time from New York to San Francisco, he 
would have passed through four states (Indiana, Illinois, Missouri and California) in which 
the police would have been unlikely to search him or his car without probable cause, since 
their courts would not have permitted the fruits of the search to be used in evidence. In eight 
others (New York, New Jersey, Pennsylvania, Ohio, Kansas, Colorado, Utah and Nevada) 
officers could have made a search which did not measure up to Fourth Amendment standards 
and could have used the findings against the traveler in court. In a nation where state lines 
had otherwise become so unimportant, this checkerboard of human rights had to be short
lived.

id., see also Davidow, One Justice For All: A Proposal to Establish by Federal Constitutional Amend
ment, A National System For Criminal Justice, 51 N.C.L. Rev. 259, 259 (1972) (proposing a uniform 
system of administration of criminal justice by federal courts).

529. Justice Brennan stated that
[f]ar too many cases come from the states to the Supreme Court presenting dismal pictures of 
official lawlessness, of the illegal searches and seizures, illegal detentions attended by pro
longed interrogation and coerced admissions of guilt, of the denial of counsel and downright 
brutality. Judicial self-restraint which defers too much to the sovereign powers of the states 
and reserves judicial interference for only the most revolting cases will not serve to enhance 
Madison’s priceless gifts of the “great rights of mankind secured under this Constitution.”

Brennan, supra note 3, at 778.
530. The passage is cited, for example, in Miranda v. Arizona, 384 U.S. 436, 480 (1965), Coppedge 

v. United States, 369 U.S 438, 449 (1961), and Chase v. Page, 343 F.2d 167, 171 (10th Cir. 1965).
531. Schaefer, Federalism and State Criminal Procedure, 70 Harv. L. Rev. 1, 26 (1956).
532. See Kurland, supra note 43, at 414 (“[federalism is dead, if by federalism we mean the reten

tion by the states of areas of government in which they are sovereign”).

Considerations of federalism of course remain important. But in the 
world today they must be measured against the competing demands 
arising out of the relation of the United States to the rest of the world. 
The quality of a nation’s civilization can be largely measured by the 
methods it uses in the enforcement of its criminal law. That mea
surement is not taken merely in retrospect by social historians of the 
future. It is taken from day to day by the peoples of the world, and to 
them the criminal procedure sanctioned by any of our states is the 
procedure sanctioned by the United States.531

It may be too extreme to say that the Justices supporting selective incorpora
tion believed federalism was “dead,”532 but certainly they would no longer 
place federalism on the plane it once occupied. When it came to balancing 
society’s need for protection from crime against the interests of suspected and 
accused persons, the states were to receive no greater deference for their judg
ments than the federal government.

2. Differences in State and Federal Criminal Justice Systems

Even accepting the subordination of values of local control, it was still possi
ble to argue that the different problems faced by the state criminal justice sys
tem required more flexible standards than those applied to the federal system. 
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Justice Harlan advanced that argument in several opinions,533 and the posi
tions taken by Justices Fortas and Powell in the jury trial cases rested partly on 
that ground.534

533. See, e.g, Chimel v. California, 395 U.S. 752, 769 (1969) (Harlan, J., concurring) (expanded 
warrant requirement forced on state officials “facing widely different problems of local enforcement”); 
Duncan v. Louisiana, 391 U.S. 145, 193 (1968) (Harlan, J., dissenting) (imposition of sixth amendment 
on states ignores local variations); Malloy v. Hogan, 378 U.S. 1, 16 (1964) (Harlan, J., dissenting) (in
corporation disregards “all relevant differences which may exist between state and federal criminal law 
and its enforcement”); Ker v. California, 374 U.S. 23, 45 (1963) (Harlan, J., concurring) (extension of 
federal power over state unwise because “[sjtates, with their differing law enforcement problems should 
not be put in a constitutional straitjacket”).

534. See supra text accompanying notes 377-81 and 392-401 (discussing respectively Justice Fortas’ 
and Justice Powell’s incorporation views).

535. Weinstein, Local Responsibility for Improvement of Search and Seizure Practices, 34 Rocky 
Mtn. L. Rev. 150, 166 (1962); see also F. Graham, supra note 407, at 29 (“states’ 99.6 per cent of the 
offenses include almost all the rapes, murders, muggings and other forms of voilence”).

536. See H. Kerper & J. Israel, supra note 518, at 199 (discussing caseloads handled in the state 
systems).

537. Id. at 411-12 (discussing varying entrance and training standards).
538. Id. at 429, 446-47 (summarizing criticism of state selection system); Neuborne, The Myth of 

Parity, 90 Harv. L. Rev. 1105, 1121-24 (1977) (noting reasons, including selection process, for gener
ally “higher level of talent” on federal bench).

539. Ker v. California, 374 U.S. 23, 45 (1963) (Harlan, J., concurring).
540. 391 U.S. 145 (1968).
541. Id. at 158 n.30.

What were the relevant differences that might have supported separate con
stitutional standards for federal and state proceedings? First, the character of 
the laws enforced was different. State police “enforce a far wider spectrum of 
laws varying from minor traffic infractions to major crimes, many of which are 
uncovered by chance or on emergency pleas for assistance; the federal officers 
handle much more specialized kinds of crimes which, typically, involve sub
stantial, deliberate investigation.”535 Second, the caseloads of federal and state 
systems were substantially different. Many state prosecuting agencies and 
courts had to deal with far more cases per official than federal agencies, yet the 
states had far fewer resources at their disposal.536 Finally, differences were evi
dent in the quality and training of state and federal officials. Although F.B.I. 
officers were college graduates and received extensive training, states insisted 
on no more than a high school diploma and provided very limited training.537 
In addition, the state system of electing prosecutors and judges produced offi
cials whose credentials often could not match those of federal appointees.538 In 
sum, the states had to do more with less and hence required standards that 
gave them more leeway in implementing the basic principles underlying the 
Bill of Rights guarantees. A “jot-for-jot” application of standards developed 
in the context of federal proceedings would put “the States, with their differing 
law enforcement problems ... in a constitutional straight jacket.”539

The Justices supporting selective incorporation responded to this argument 
in a somewhat indirect fashion in Duncan v. Louisiana ,540 The state in Duncan 
argued that the sixth amendment jury trial guarantee was unsuited to state 
proceedings, particularly in its requirements of twelve person juries and unani
mous verdicts.541 The Court acknowledged that those requirements had been 
developed in the somewhat different context of federal judicial proceedings, 
but noted that most of the states had jury trial provisions equal in breadth to 
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the sixth amendment.542 Only four states used juries of fewer than twelve per
sons in felony cases.543 Moreover, the pre-incorporation sixth amendment rul
ings were “always subject to reconsideration.”544 Indeed, the Court 
reconsidered those rulings in the later cases of Apodaca v. Oregon545 and iVil- 
liams v. Florida546 and relieved the States of the requirements of unanimous 
verdicts and twelve person juries.547

542. Id.
543. /</ The Court assumed that the requirement of a twelve person jury applies only to “serious 

criminal cases.” Id.
544. Id.
545. 406 U.S. 404 (1972).
546. 399 U.S. 78 (1970).
547. See supra text accompanying notes 385-98 (discussing holding and rationale of Apodaca and 

Williams).
548. Ker v. California, 374 U.S. 23, 45 (1963) (Harlan, J., concurring).
549. Malloy v. Hogan, 378 U.S. 1, 28 (1964) (Harlan, J., dissenting).
550. Id.
551. Ker v. California, 374 U.S. 23, 45-46 (1963) (Harlan, J., concurring); see also Chimel v. Califor

nia, 395 U.S. 752, 769 (1969) (Harlan, J., concurring) (federal/state standards might be diluted in inter
est of promoting state flexibility); Aguilar v. Texas, 378 U.S. 108, 116 (1969) (Harlan, J., concurring) 
(same).

552. See Ker v. California, 374 U.S. 23, 34 (1963) (state may develop workable rule governing search 
and seizure to meet “practical demands” of law enforcement and investigation so long as consistent 
with Constitution); Mapp v. Ohio, 367 U.S. 643, 659 (1961) (suggesting that application of federal 
exclusionary rule would not render state police ineffective). In various other cases in which the dissent
ers pointed to differences in the state and federal systems, see supra note 533, the majority did not 
respond. See, e.g., Malloy v. Hogan, 378 U.S. 1, 16 (1964) (Harlan, J., dissenting) (noting that majority 
did not address differences between state and federal criminal law and its enforcement).

553. Opinions have often emphasized that newly imposed standards were consistent with realities of 
law enforcement. See, e.g., Terry v. Ohio, 392 U.S. 1, 12, 23 (1968) (stop and frisk standards should not 
create unreasonable risks to police); Miranda v. Arizona, 384 U.S. 436, 481 (1966) (limits imposed on 
interrogation should not create undue interference with proper system of law enforcement); Mapp v. 
Ohio, 367 U.S. 643, 659 (1961) (application of federal exclusionary rule to state will not “fetter” law 
enforcement).- Although Justices Black and Douglas have suggested that the “practical effects” of a 
ruling are irrelevant, Williams v. Florida, 399 U.S. 78, 111 (1970) (Black, J., with Douglas, J., concur
ring in part and dissenting in part), the Court as a whole has not shared that view—at least where the 
“constitutional command” is not “unequivocal.” Cf. Payton v. New York, 445 U.S. 573, 602 (1980) 

Duncan suggests that the Court accepted the possibility that constitutional 
standards developed in pre-incorporation cases might create an intolerable 
“straight jacket” for the states,548 but thought that, instead of rejecting selec
tive incorporation, it should reexamine the constitutional grounding of pre
incorporation precedents. As Justice Harlan noted, that response had its 
costs.549 If the Court were to apply the same constitutional standards to both 
state and federal governments, while making those standards more flexible to 
avoid unduly restricting the states, the end result would be a “watering down 
[of] protections against the Federal government.”550 Justice Harlan expressed 
concern, in particular, about the possible “derogation” of standards applied to 
federal law enforcement officers.551 Several majority opinions indicated, how
ever, that the Court did not see the need for a wholesale reexamination of pre
incorporation standards to meet the special demands of the state criminal jus
tice systems.552 The Court was not necessarily suggesting that the unique prac
tical problems faced by state criminal justice systems were irrelevant to the 
shaping of constitutional standards, but it apparently viewed the differences 
between federal and state systems as less substantial than proponents of sepa
rate standards suggested.553
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This view was entirely tenable. Federal constitutional standards developed 
in pre-incorporation cases applied to the full range of federal law enforcement 
activities. Although the FBI often dealt with cases permitting a more thorough 
and planned investigation than typical state cases, federal police agencies in 
the District of Columbia and in federal enclaves had primary responsibility for 
enforcement of the full spectrum of criminal laws.554 The enforcement 
problems faced in the District of Columbia, in particular, were similar to those 
faced in most large urban communities.555 The police there dealt with the 
same distribution of offenses and faced the same difficulties in recruiting and 
training qualified personnel.556 The courts and prosecutors handled the same 
problems of heavy caseloads and limited resources.557 Moreover, the Justices, 
through their docket and their local newspapers, were obviously aware of those 
problems.558 If the pre-incorporation standards of federal cases were consid

(practical considerations of hampered law enforcement must give way to “unequivocal constitutional 
commands”). See generally Elson, Balancing Costs in Constitutional Construction: The Burger Court’s 
Expansive New Approach, 17 Am. Crim. L. Rev. 160 (1979) (Burger Court giving broader considera
tion to practicality concerns when determining scope of constitutional right).

554. In addition to law enforcement responsibilities in the District of Columbia, federal agencies 
have enforcement authority in national parks and Indian reservations. United States Attorney 
General, First Annual Report—Federal Law Enforcement and Criminal Justice Assist
ance Activities 338-343 (1972); see Interdepartmental Committee for the Study of Jurisdic
tion Over Federal Areas Within the States, Jurisdiction Over Federal Areas Within the 
States 105-14 (1957) (discussing exclusive and concurrent federal jurisdiction over private and feder
ally owned lands). Thus, the federal system, as well as the states, faces the special problems of adminis
tering justice in sparsely populated regions. The logistical problems in summoning jurors, for example, 
could bear as heavily upon the federal court in Montana as it could upon the Montana state courts.

555. At the time of the adoption of selective incorporation, the District of Columbia accounted for 
approximately 1300 of 38,000 federal felony filings. Annual Report of the Director of the Ad
ministrative Office of the United States Courts 131 (1963).

556. See generally U.S. President’s Comm’n on Crime in the District of Columbia, Report 
142-229 (1966) (evaluating organizational components of metropolitan police departments). In fact, 
from 1960 to 1965 the increase in the total FBI index offenses for the District of Columbia was more 
than twice that of cities ranging in population from 500,000 to one million. Id. at 105.

557. Id. at 235-37, 248-69; see also H. Subin, Criminal Justice in a Metropolitan Court—The 
Processing of Serious Criminal Cases in the D.C. Court of General Sessions 112-17 (1966).

Admittedly, unlike many of their state counterparts, the United States Attorney for the District and 
the judges of the two courts trying criminal cases (District Court for felonies and serious misdemeanors, 
and Court of General Sessions for minor offenses) were appointed rather than elected. Arguably, this 
difference made them more able to cope with higher federal standards. On the other side, however, the 
element of community pressure introduced by the election process cautioned against allowing a lesser 
standard for state proceedings. Cf. Stone v. Powell, 428 U.S. 465, 525 (1976) (Brennan, J., dissenting) 
(“[sjtate judges popularly elected may have difficulty resisting popular pressures not experienced by 
federal judges given lifetime tenure designed to immunize them from such influences”). But see Wolf 
v. Colorado, 338 U.S. 25, 32 (1949) (less justification for exclusionary rule in state proceedings because 
“public opinion of a community can far more effectively be exerted against oppressive conduct on the 
part of police directly responsible to the community itself’); Brinegar v. United States, 338 U.S. 160, 
181 (1949) (Jackson, J., dissenting) (local invasions of liberties more amenable to political correction).

Interestingly, in 1970 there was a complete reorganization of the District of Columbia court system, 
with the Superior Court replacing the United States District Court as the court of general jurisdiction. 
Superior Court judges lack the tenure and salary protections of article III judges, although they are still 
appointed rather than elected. United States v. Palmore, 411 U.S. 389, 410 (1973). Their susceptibility 
to community pressures is now similar to that of judges in those states that use an appointment system 
for selecting judges. See id. at 418-20 (Douglas, J., dissenting); H. Kerper & J. Israel, supra note518, 
at 445-48.

558. As in any community, the local criminal justice system manages to receive a fair amount of 
attention in the Washington papers. It may safely be assumed that most, if not all, of the Justices were 
familiar with that coverage. In any event, a significant number of each year’s certiorari petitions 
presented cases from the District, and several of the Court’s more significant rulings in the criminal 
justice field were cases from the District. See Mallory v. United States, 354 U.S. 449, 455-56 (1957) 
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ered appropriate for the realities of enforcement in the District, as well as in 
other parts of the varied federal system, they were likely to be appropriate for 
the state systems as well.559 That numerous states already were following the 
federal standards under local law also suggested that those standards met the 
practicable needs of the state systems.560 561 If a few of those standards failed to 
meet such needs, then reexamination was appropriate for both the federal and 
state systems. The residents of the nation’s capital were as much entitled to 
effective law enforcement as the residents of any of the states.

(lengthy detention following arrest without taking accused before available magistrate or informing of 
right to such hearing violates Federal Rule of Criminal Procedure 5(a) and requires exclusion of con
fession); Green v. United States, 355 U.S. 184, 191 (1957) (implied acquittal through jury’s decision to 
convict only on second degree murder barred reprosecution on first degree charge following appellate 
reversal); Jones v. United States, 362 U.S. 257, 264-65 (1959) (motion to suppress standing available to 
defendant without possessory interest in place searched). As a result, the role of the District in the 
federal criminal justice system probably loomed larger than its contribution to the total number of 
felony prosecutions, 1300 out of 3800, supra note 555, might suggest. At least, that was the author’s 
impression while clerking during the 1959 and 1960 terms.

559. It should be noted that this analysis of the Court’s assumptions about the suitability of pre
incorporation standards rests primarily on the author’s speculation. There was no reference to the 
parallel between the District of Columbia and the typical state system in any of the selective incorpora
tion opinions. Apart from Duncan v. Louisiana, 391 U.S. 145 (1968), the only responses to arguments 
concerning the “constitutional straightjacket” on local law enforcement were the comments in Mapp v. 
Ohio, 367 U.S. 643, 659 (1967), and Ker v. California, 374 U.S. 23, 34 (1963). In Mapp the Court 
suggested that the federal experience and the experience of those states that had adopted the exclusion
ary rule indicated that application of the rule would not render state police ineffective. 367 U.S. at 659. 
In Ker the Court noted:

The States are not thereby precluded from developing workable rules governing arrests, 
searches and seizures to meet “the practical demands of effective criminal investigation and 
law enforcement” in the States, provided that those rules do not violate the constitutional 
proscription of unreasonable searches and seizures. . . . Such a standard implies no deroga
tion of uniformity in applying federal constitutional guarantees but is only a recognition that 
conditions and circumstances vary just as do investigative and enforcement techniques.

374 U.S. at 34.
560. Several of the major incorporation opinions pointed to the large number of states that would 

have rejected, under local law, the practice being rejected under an incorporated constitutional guaran
tee. See, e.g., Mapp v. Ohio, 367 U.S. 643, 651 (1961) (“movement toward rule of exclusion has been 
halting but seemingly inexorable”); Klopfer v. North Carolina, 386 U.S. 213, 219 (1967) (rejecting 
North Carolina rule that right to speedy trial does not afford protection against unjustified trial post
ponement when accused discharged from custody; noting that rule rejected by every other state court); 
Washington v. Texas, 388 U.S. 14, 17 n.4 (1967) (no laws in other jurisdictions cited by counsel or 
found by Court that disqualify coparticipants in crime from testifying for each other).

561. 285 U.S. 262 (1932).

3. Diversity and Experimentation

In New State Ice Co. v. Liebmani(A Justice Brandeis admonished the Court 
not to unduly interfere with state experimentation:

To stay experimentation in things social and economic is a grave re
sponsibility. Denial of the right to experiment may be fraught with 
serious consequences to the Nation. It is one of the happy incidents 
of the federal system that a single courageous State may, if its citizens 
choose, serve as a laboratory; and try novel social and economic ex
periments without risk to the rest of the country. This Court has the 
power to prevent an experiment. We may strike down the statute 
which embodies it on the ground that, in our opinion, the measure is 
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arbitrary, capricious, or unreasonable. . . . But in the exercise of 
this high power, we must ever be on our guard, lest we erect our 
prejudices into legal principles. If we would guide by the light of 
reason, we must let our minds be bold.562

562. Id at 311 (Brandeis, J., dissenting).
563. 110 U.S. 516 (18S4)
564. Id. at 531.
565. Frankfurter, The Supreme Court Writes on Man’s Rights, in Law and Politics 192 (A. Mac- 

Leish & E. Prichard eds. 1939).
566. Frankfurter, supra note 565, at 192.
567. Id.
568. Id. at 193 (quoting Justice Holmes’s dissent in Traux v. Corrigan, 237 U.S. 312, 344 (1921)). 

The Holmes dissent criticized the “use of the Fourteenth Amendment beyond the absolute compulsion 
of its words to prevent the making of social experiments that an important part of the community 
desires, in the insulated chambers afforded by the states.” Id.

569. Duncan v. Louisiana, 391 U.S. 145, 193 (1968) (Harlan, J., dissenting); Johnson v. Louisiana, 
406 U.S. 356, 376 & n.16 (1972) (Powell, J., concurring); see also Williams v. Florida, 399 U.S. 78, 133 
(Harlan, J., concurring) (incorporation fails to leave enough room for governmental and societal 
experimentation).

570. Pointer v. Texas, 380 U.S. 400, 413 (1965) (Goldberg, J., concurring).
571. In Duncan v. Louisiana, 391 U.S. 145 (1968), Justice Black stated, “I have never believed that 

under the guise of federalism the States should be able to experiment with the protections afforded our 
citizens through the Bill of Rights.” Id. at 170 (Black, J., dissenting); see also Johnson v. Louisiana, 406 
U S 356, 386-87 (1972) (Douglas, J., dissenting) (construing Bill of Rights and fourteenth amendment 
to permit states to experiment with basic rights of people opens veritable “Pandora’s box”).

One of the major justifications advanced for the fundamental fairness doc
trine is that it pays heed to Justice Brandeis’ admonition by providing ample 
room for diversity (and thus experimentation) in state procedure. Indeed, the 
importance of allowing leeway for experimentation was noted in the first of the 
fundamental fairness opinions, Hurtado v. California ,563 The Court stressed 
that due process ought not to preclude a state, if it so desires, from looking 
beyond the common law and basing its process on “the best of all systems of 
every age,” letting the “new and various experiences of our own situation and 
system mold and shape it into less uniform forms.”564 In subsequent years, the 
fundamental fairness cases continued to reflect this philosophy, which was best 
summarized by Justice Frankfurter.565 The Supreme Court’s mood, he noted, 
had been “insistently cautious.”566 This was proper because the fourteenth 
amendment should not be “the basis of a uniform code of criminal procedure 
federally imposed. . . . Alternative modes of arriving at truth” should not be 
barred.567 As in the area of economic regulation, “Here too, freedom must be 
left for new, perhaps improved, methods ‘in the insulated chambers afforded 
by the several states.’ ”568

When the Court shifted to selective incorporation, Justices critical of the 
new doctrine argued that the majority was failing to take into account the 
value of experimentation, as expressed by Justice Brandeis.569 Justice 
Goldberg responded that although the Brandeis admonition had relevance to 
the application of the doctrine of substantive due process in the area of social 
and economic rights, recognition of the state’s capacity to experiment did not 
extend to “experiment[s] with the fundamental liberties of citizens safeguarded 
by the Bill of Rights.”570 Justice Black offered a similar response.571

The rejection of the Brandeis admonition by Justices Goldberg and Black 
suggests a position that absolutely refuses to give weight to the value of experi
mentation whenever a state innovation alters the traditional rights of the ac
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cused.572 This absolutist position would deny leeway for experimentation even 
when the experiment did not challenge the basic values underlying a constitu
tional guarantee, but sought only to establish a new, equally effective mode of 
implementing those values. Concerned that the selective incorporation doc
trine would be so construed, Justice Fortas argued, in the context of the jury 
trial guarantee, that the doctrine might actually do a disservice to the basic 
values protected by the constitution.573 Surely, he noted, “[W]e should be 
ready to welcome state variations which do not impair—indeed which may 
advance—the theory and purpose of trial by jury.”574 Justice Powell similarly 
noted that given the increasing importance of empirical study as a basis for 
decisionmaking, it would be foolhardy to prevent the states from experi
menting with variations injury trial procedure.575 The “same diversity of local 
legislative responsiveness that marked the development of economic and social 
reforms . . . might well lead to valuable innovations with respect to determin
ing—fairly and more expeditiously—the guilt or innocence of the accused.”576

572. Of course, to say that there can be no experimentation with “fundamental liberties” does not 
answer the question whether a particular state experiment implicates such a liberty. See Friendly, 
supra note 296, at 955. Justices Goldberg and Black certainly meant to say that they would not con
strue the fourteenth amendment narrowly in order to provide leeway for experimentation. Cf. supra 
note 565 (Justice Holmes’ view on experimentation). And they may have meant to say that any experi
mentation even remotely affecting fundamental liberties was impermissible.

573. Duncan v. Louisiana, 391 U.S. 145, 213-14 (Fortas, J., concurring).
574. Id. at 214-15.
575. Johnson v. Louisiana, 406 U.S. 356, 376 (1972) (Powell, J., concurring).
576. Id.
577. 399 U.S. 78 (1970).
578. 406 U.S. 404 (1972).
579. Williams, 399 U.S. at 101-02; Apodaca, 406 U.S. at 410-11.
580. Compare with Williams and Apodaca, Baldwin v. New York, 399 U.S. 66, 73-74 (1970) (re

jecting state’s refusal to provide juries for one-year misdemeanors tried in New York City), and Griffin 
v. California, 380 U.S. 609, 613 (1965) (rejecting state law permitting adverse comment by court or 
prosecutor on defendant’s failure to testify). The state in Baldwin argued that the state’s interest in 
administrative convenience overcame the jury trial requirement imposed by pre-incorporation cases. 
See 399 U.S. at 72-73. There was no suggestion, however, that the state practice provided the accused 
with the same degree of protection as the pre-incorporation cases.

581. Williams, 399 U.S. at 101-02 (no difference in results reached by twelve and six person juries, 
and loss in community representation “negligible”); Apodaca, 406 U.S. at 410-14 (although unanimity 
requirement would produce hung juries in 10-2 verdict case and juries permitted to split would reach 
verdict in such case, difference does not adversely affect interests protected by jury trial guarantee). 
Arguably, the conclusion in Apodaca that split verdicts were no less effective than unanimous verdicts 
was not shared by the majority, because the deciding vote was cast by Justice Powell, who applied a 
fundamental fairness standard. Supra text accompanying note 396-97. Justice Powell, however, also 

The decisions in Williams v. Florida3 578'1'1 and Apodaca v. Oregon,™ holding 
that the sixth amendment requires neither twelve person juries nor unanimous 
verdicts,579 suggest that, Justices Goldberg and Black notwithstanding, the 
Court did not intend selective incorporation to preclude giving weight to the 
value of experimentation. In both cases, Justices supporting selective incorpo
ration were willing to grant leeway to states to conduct experiments aimed at 
achieving greater efficiency without subordinating the policies of the jury trial 
guarantee. Unlike other experiments that the Court had rejected, the states 
here were not arguing that the values underlying the guarantee had to be sacri
ficed to interests of expediency.580 Instead, they maintained, and the Court 
agreed, that their innovations safeguarded the values underlying the sixth 
amendment to the same extent and with the same degree of effectiveness as the 
requirements imposed by the pre-incorporation cases.581 Williams and 
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Apodaca indicate that when the state maintains the basic policy of a particular 
guarantee and simply seeks to provide the same degree of protection in a dif
ferent form, selective incorporation will permit experimentation with the rights 
afforded the accused.

Although selective incorporation does not, viewed in this light, require a 
complete rejection of Brandeis’ admonition, it does treat experimentation 
somewhat differently than the fundamental fairness doctrine. First, under se
lective incorporation, the Court holds that the relevant Bill of Rights guaran
tee, not just the due process clause, allows a particular experiment. That 
holding, therefore, extends the opportunity to conduct that experiment to the 
federal government as well as the state. After Williams, for example, the sixth 
amendment prohibited neither the federal government nor the state from using 
six person juries. Tying together state and federal experimentation in this 
fashion does not present the difficulties in criminal procedure that it would 
elsewhere. In the social and economic context considered by Justice Brandeis, 
state experimentation was preferred over federal experimentation.582 The so
cial or economic experiment of an individual state was “without risk to the rest 
of the country,”583 but federal legislation applied throughout the nation. In 
the field of criminal procedure, however, experimentation by the federal gov
ernment affects only one of fifty-one criminal justice systems: the federal sys
tem. The state systems, which handle the vast bulk of all criminal 
prosecutions,584 are not subjected to the federal innovation.

concluded that there was “no reason to believe that a unanimous decision of 12 jurors is more likely to 
serve the high purpose of jury trial.” 406 U.S. at 374 (Powell, J., concurring).

When the Court later found that neither a smaller jury nor a split-verdict of a six person jury would 
as effectively serve the purposes of the sixth amendment, it struck down the state experiment. See 
Burch v. Louisiana, 441 U.S. 130, 139 (1979) (rejecting five-to-one jury vote for nonpetty offenses); 
Ballew v. Georgia, 435 U.S. 223, 245 (1978) (rejecting five person jury).

582. See supra text accompanying note 562 (discussing Justice Brandeis’ position on 
experimentation).

583. Id.
584. H. Kerper & J. Israel, supra note 518, at 74-75.
585. Compare Adamson v. California, 332 U.S. 46, 55-58 (1946) (under fundamental fairness doc

trine, state law permitting adverse comment on defendant’s silence held not to violate due process since 
it merely draws to jury’s attention an inference logically arising from defendant’s failure to explain or 
deny the prosecutor’s incriminating evidence) mvZA Griffin v. California, 380 U.S. 609 (1965) (under 
selective incorporation doctrine, state law permitting adverse comment on defendant’s silence held to 
violate privilege against self-incrimination by imposing penalty for exercise of privilege); see also 
Friendly, supra note 296, at 938-40 (criticizing Griffin and noting that “most informed professional 
opinion” approved allowing limited comment).

586. 110 U.S. 516 (1884); see supra text accompanying notes 180-90 (discussing Hurtado}.

Selective incorporation differs from the fundamental fairness doctrine sec
ondly in the scope of experimentation it permits. As Williams and Apodaca 
demonstrate, selective incorporation permits only experiments that provide al
ternative forms of protection without detracting from the basic values of the 
particular guarantee. Fundamental fairness, on the other hand, allows experi
mentation that fails to implement those values as effectively, at least when the 
values are not substantially undercut.585 Moreover, earlier fundamental fair
ness cases indicate that the doctrine could allow a complete trade-off of the 
basic elements of a particular guarantee for a new procedure providing an 
alternative route to fundamental justice. In Hurtado v. California,586 for exam
ple, the state was allowed to substitute a probable cause review by a magistrate 
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for a grand jury review.587 And in Missouri v. Lewis588 the Court suggested 
that a state would not violate the fourteenth amendment by substituting the 
“civil law and its methods of procedure” for the common law system of 
adjudication.589

587. 110 U.S. at 538.
588. 101 U.S. 22 (1879).
589. AZ at 31; see supra note 20 (discussing Lewis}.
590. Cf. Adamson v. California, 332 U.S. 46 (1946) (court allowed prosecutor to comment on de

fendant’s failure to testify); see also Kauper, Judicial Examination of the Accused—A Remedy For the 
Third Degree, 30 Mich. L. Rev. 1224, 1239-44 (1932) (proposal for judicial interrogation of criminal 
defendant with refusal to answer magistrate’s questions admissible against accused at trial); Kamisar, 
Kaupers “Judicial Examination of the Accused” Forty Years Later—Some Comments On A Remarkable 
Article, 73 Mich. L. Rev. 15, 22-25 (1974) (discussing Kauper’s proposal in light of later precedent).

591. Kamisar, supra note 590, at 33. Kasimar makes a valiant attempt to find constitutional support 
for such a proposal, notwithstanding Griffin v. California, 380 U.S. 609, 615 (1965), which rejected a 
state law permitting adverse comments on defendant’s failure to testify. Kasimar, supra note 590, at 33 
n.70. See also Frankel, From Private Fights toward Public Justice, 51 N.Y.U. L. Rev. 516, 529-30 (1976) 
(suggesting that Griffin ruling “not so central and inevitable as to preclude restudy in an altered 
context”).

592. Adamson v. California, 332 U.S. 46, 60 (1946) (Frankfurter, J., concurring). On the other hand, 
an even-handed approach might induce the Court to reconsider and reject its Griffin ruling, at least in 
this context. See Frankel, supra note 591, at 531 (suggesting same).

593. Howard, The Supreme Court and Federalism, in The Annual Chief Justice Earl Warren 
Conference Report, The Courts: The Pendulum of Federalism 49, 54 (1979).

Consider, in this light, the proposal that arrested persons be given complete 
protection from police interrogation, but be subjected to interrogation by a 
magistrate in a public proceeding, with their refusal to respond creating an 
adverse inference. Such a proposal would have been acceptable constitution
ally under even the later fundamental fairness cases.590 Yet, under the selective 
incorporation doctrine and the current interpretation of the self-incrimination 
clause, the same proposal faces constitutional problems that are “formida
ble.”591 Certainly it would not pass muster simply because it is an even-handed 
approach—adding protection at one point and subtracting protection at an
other—entirely consistent with “the ‘immutable principles of justice’ as con
ceived by a civilized society.”592

IV. Selective Incorporation and the Current Court

Commenting on the “pendulum of federalism” in the Supreme Court, Pro
fessor Howard wrote that

[i]t is striking, perhaps surprising, that the Burger Court, having 
slowed the momentum of the “criminal justice” revolution of the 
1960’s, has at the same time stuck to the basic premise of the incorpo
ration doctrine: that when a procedural guarantee is applied to the 
states, it is applied with the same force as when it is applied to the 
federal Government.593

As Professor Howard suggests, the continued adherence to selective incorpo
ration is hardly an action that follows automatically from the composition of 
the current Supreme Court. There clearly are major differences in philosophy 
separating the Burger Court majority of the last decade from the Warren 
Court majority that adopted selective incorporation. It generally is agreed that 
the Burger Court is less receptive to claims of the accused than its predecessor, 
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although the precise extent of that difference is a matter of dispute.594 More 
significantly, the Burger Court has exhibited a “renewed sensitivity to the pre
rogatives of the states.”595 That sensitivity to states’ rights is reflected in vari
ous rulings relating to criminal procedure.596 For example, the Burger Court 
rulings on federal habeas corpus review of state convictions have substantially 
restricted, if not overruled, the Warren Court’s liberal “deliberate by-pass” 
standard of Trzy v. Noia?^1

Overall, the current Court’s views on the obligations of federalism appear to 
come closer to those of Justice Harlan than to those of the Warren Court ma
jority that adopted selective incorporation over Justice Harlan’s rigorous oppo
sition.598 Why then, has the Court nevertheless continued to adhere to the 
selective incorporation doctrine?

Although respect for precedent may have played a role in preserving the 
doctrine, that factor has not likely been controlling in itself. On an issue that 
has been described as “going to the very pulse of sound constitutional adjudi
cation,”599 the principle of stare decisis hardly poses an insurmountable obsta
cle to change.600 Selective incorporation never had a firm base in prior 
precedent,601 and the Burger Court has not hesitated to chip away at other 
Warren Court decisions that it viewed as unjustified departures from the les
sons of history.602 It would not have been difficult for the Court to at least 
reject “jot-for-jot” incorporation in selected areas, as urged by Justice

594. Compare L. Levy, Against the Law (1974) (Burger Court has consistently departed from 
major Warren Court precedents) with Chase, The Burger Court, the Individual and the Criminal Process: 
Directions and Misdirections, 52 N.Y.U. L. Rev. 518, 519 (1977) (Burger Court has retreated from 
Warren Court’s expansive view of fourth and fifth amendments) with Israel, supra note 3, at 1349 (in 
some areas Burger Court has been even more protective of criminal defendants than Warren Court).

595. Developments in the Law—The Interpretation of State Constitutional Rights, 95 Harv. L. Rev. 
1324, 1329 n.22 (1982). See generally Monaghan, The Burger Court and "Our Federalism”, 43 Law & 
Contemp. Probs. 39, 43-47 (summer 1980) (discussing “Burger Court’s brand of federalism” as it 
relates to access to federal courts to challenge state criminal proceedings).

596. Consider, in addition to the cases cited infra note 597, the Burger Court’s imposition of limits on 
federal injunctions against state criminal proceedings, discussed in Howard, supra note 593, at 60-61, 
and Monaghan, supra note 595, at 43-47.

597. 372 U.S. 391, 438 (1963) (liberal federal habeas relief available absent knowing and deliberate 
failure to raise constitutional contention in state proceeding). Compare with Fay v. Noia, Wainwright 
v. Sykes, 433 U.S. 72, 97 (1977) (no habeas review of claims if petitioner failed to lodge timely objection 
under state contemporaneous objection rules unless petitioner shows sufficient cause for failure to raise 
claim and resulting prejudice; Fay v. Noia not applicable), and Engle v. Issac, 102 S. Ct. 1558, 1572 
(1982) (cause and prejudice test of Wainwright v. Sykes also applies to constitutional claims relating to 
factual guilt).

The Court has also limited the range of constitutional issues cognizable on habeas review. See Stone 
v. Powell, 428 U.S. 465, 494-95 (1977) (when state provided opportunity for full and fair litigation, 
habeas petitioner may not raise claim that evidence obtained in unconstitutional search or seizure was 
introduced at trial). See Popper, De-Nationalizing the Bill of Rights, in The Annual Chief Justice 
Earl Warren Conference Report, The Courts: The Pendulum of Federalism 81 (1979) (dis
cussing Stone and related cases).

598. Compare Wainwright v. Sykes, 433 U.S. 72, 87 (1972) (described supra note 597) with Fay v. 
Noia, 372 U.S. 391, 466-67 (1963) (Harlan, J., dissenting) (arguing for similar bar to habeas relief based 
on defendant’s failure to raise proper objection in state courts).

599. Williams v. Florida, 399 U.S. 78, 118 (1970) (Harlan, J., dissenting).
600. Id. at 119-20 (Harlan, J., dissenting).
601. For an analysis of the rationale of selective incorporation, see supra text accompanying notes 

407-592.
602 See, e.g., Wainwright v. Sykes, 433 U.S. 72, 87-88 (1972) (restricting “deliberate by-pass 

habeas rule of Fay v. Noia, 372 U.S. 391 (1963)); Younger v. Harris, 401 U.S. 37, 50-51 (1971) (nar
rowly construing Dombrowski v. Pfister, 380 U.S. 479 (1965) on availability of injunction against state 
criminal proceeding); Hudgens v. NLRB, 424 U.S. 507, 518, 520-21 (1976) (expressly overruling Amal-
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Powell.* 603

gamated Food Employees Union v. Logan Valley Plaza, 391 U.S. 308 (1968); no first amendment right 
to picket in shopping center).

603. See supra text accompanying notes 403-05 (discussing Justice Powell’s opposition to “jot-for- 
jot” incorporation).

604. See supra text accompanying notes 476-506.
605. Howard, supra note 593, at 56.
606. J. Israel & W. LaFave, Criminal Procedure in a Nutshell: Constitutional Limita

tions 79 (1st ed. 1971).
607. Duncan v. Louisiana, 391 U.S. 145, 213-14 (1968) (Fortas, J., concurring) (discussed supra text 

accompanying notes 376-81). Compare Professor Hill’s criticism of the failure of Justices both support
ing and opposing selective incorporation to ask “whether the case presents an issue of definition (in
cluding minimum degree of implementation), or is one in which there is an issue of implementation but 
no real disagreement over definition of the right.” Hill, supra note 264, at 192.

Selective incorporation was most likely saved by its workability. It provides 
exceptional administrative convenience at a very low cost to the underlying 
concerns of the Court’s renewed interest in federalism. Although selective in
corporation does not provide a symbol of respect for state sovereignty, as did 
fundamental fairness, it does provide sufficient flexibility to avoid the disas
trous consequences to state criminal justice systems that had been predicted by 
those who opposed its adoption.

A. PRESERVING ADMINISTRATIVE CONVENIENCE

Selective incorporation was adopted, in part, because the Court thought it 
provided a clearer guideline for state courts than the fundamental fairness doc
trine.604 The Burger Court arguably is less concerned that state officials will 
purposefully misuse vague constitutional standards.605 That, however, does 
not eliminate the need to provide substantial direction in a matter of everyday 
concern to those officials. If selective incorporation offered a significant ad
vantage in providing such direction in the 1960’s, it offered an even greater 
advantage a decade later. Over that decade the Court issued over 200 rulings 
in the field of constitutional criminal procedure.606 State courts have been able 
to rely on each of these rulings regardless of whether the case involved a fed
eral or state proceeding. A return to fundamental fairness would raise doubts 
about the continued vitality of many of those cases as applied to those states. 
Those cases that arose in the federal system would automatically be suspect, 
and even cases involving state proceedings could be questioned: Might the 
Court have reached a different result if it had looked to a fundamental fairness 
concept of due process rather than a specific guarantee?

Arguably, the impact of the shift back to the fundamental fairness doctrine 
could have been limited by confining that shift to a particular type of constitu
tional standard. Justice Fortas in a sixth amendment case suggested that fun
damental fairness analysis was most appropriately applied to standards 
prescribing a “system of administration.”607 That suggestion, however, likely 
left open the possibility of encompassing various guarantees besides the sixth 
amendment right to a jury trial. Could not a fourth amendment standard relat
ing to standing or a fifth amendment standard governing the judge’s role in 
assessing a claim of self-incrimination also be categorized as a standard of 
administration, as opposed to a standard defining the basic right? For that 
reason the distinction drawn by Justice Fortas, and perhaps supported by Jus



328 The Georgetown Law Journal [Vol. 71:253

tice Powell,608 might have created only slightly less confusion than a complete 
rejection of selective incorporation.

608. See supra text accompanying notes 403-05 (discussing Justice Powell’s concern about applying 
to states requirements focusing on details of administration).

609. Ker v. California, 374 U.S. 23, 45 (Harlan, J., concurring) (selective incorporation will place 
states in “constitutional straight jacket”).

610. Malloy v. Hogan, 378 U.S. 1, 28 (1964) (Harlan, J., dissenting).
611. But see Black, supra note 459, at 878 (suggesting that some Justices would balance even core 

values against the convenience of law enforcement and eliminate those values when unduly 
burdensome).

612. See Malloy v. Hogan, 378 U.S. 1, 15 (1964) (Harlan, J. dissenting). But see Twining v. New 
Jersey, 211 U.S. 78, 112-13 (1908) (suggesting all aspects of privilege against self-incrimination inappli
cable to states under fundamental fairness doctrine).

613. Malloy, 378 U.S. at 15 (Harlan, J., dissenting).
614. 391 U.S. 145 (1968).
615. Id. at 171-72 (Harlan, J., with Stewart, J., dissenting). The dissenting Justices assumed that the 

“simple battery” was not within the petty offense category and that application of the sixth amendment 
therefore would require a jury trial. Id.

616. Williams v. Florida, 399 U.S. 78, 130 (1970) (Harlan, J., concurring).
617. Henkin, supra note 5, at 83. The “peripheral survivals or accretions in the Bill of Rights” are 

The administrative costs of overturning selective incorporation would have 
been substantial, but perhaps not so great as to preclude rejection of the doc
trine if it had produced the disastrous results predicted by those who opposed 
it. Critics argued that selective incorporation would produce rulings that either 
hamstrung the effective administration of the state criminal justice systems609 
or “watered down” the protections afforded against the federal government.610 
The key to the retention of selective incorporation probably lies in the Court’s 
belief that neither of these consequences is inevitable—that the doctrine pro
vides sufficient flexibility in the interpretation of individual guarantees to give 
appropriate consideration to the needs of the state systems and that the Court 
has sufficient authority to impose higher standards upon the federal system 
when appropriate.

B. AVOIDING THE CONSTITUTIONAL STRAIGHTJACKET

1. The Problem of “Peripheral Accretions”

By the 1970’s even the most vigorous opponents of selective incorporation 
acknowledged that the core values of the various incorporated guarantees 
should be applied to the states.611 Justice Harlan, for example, although he 
contested incorporation of the fifth amendment privilege against self-incrimi
nation, rejected the notion that all elements of the privilege were beyond the 
requirements of fundamental fairness.612 Due process, he stated, clearly would 
prohibit a state “from imprisoning a person solely because he refused to give 
evidence which may incriminate him.”613 Similarly, in Duncan v. Louisiana614 
the dissenters argued only that due process permitted the state to dispense with 
a jury trial for the “simple battery” involved in the case, not that it permitted 
the state to convict defendants on serious felony charges without the protection 
of a jury.615

The “constitutional straightjacket”616 that was the predicted product of se
lective incorporation stemmed primarily from what Professor Henkin de
scribed as the “peripheral survivals or accretions in the Bill of Rights.”617 The 
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specific guarantees supposedly were encrusted with various detailed standards 
for their implementation that were unduly rigid and burdensome as applied to 
a state system.618 To eliminate those standards would be most difficult because 
they usually were established by the common law history of the particular 
guarantee as well as pre-incorporation precedent.619 620 621

specifics in the Bill of Rights that may be anachronistic and therefore should not be imposed on the 
states through selective incorporation. Id.

618. Baldwin v. New York, 399 U.S. 66, 143 (1970) (Stewart, J., dissenting). Those advancing this 
argument did not deny that these same standards may have been burdensome for the federal system as 
well, but because they were intended by the framers, the federal system had no alternative but to accept 
them. Id.

619. See Williams v. Florida, 399 U.S. 78, 126 (1970) (Harlan, J., dissenting) (sixth amendment 
requirement of 12 person jury dictated by both precedent and pronouncements of Court).

620. 406 U.S. 404 (1972).
621. 399 U.S. 78 (1970).
622. See the discussion of Apodaca and Williams supra text accompanying notes 385-98.
623. See, e.g, Crist v. Bretz, 437 U.S. 28, 37-38 (1978) (discussed supra note 401); Apodaca v. Ore

gon, 406 U.S. 404, 406 (discussed supra text accompanying notes 392-98); Griffin v. California, 380 U.S. 
609, 615 (discussed supra note 585).

624. See Wolf v. Colorado, 338 U.S. 25, 26 (1949) (fourth amendment right against unreasonable 
search and seizure not applicable to states under fourteenth amendment).

625. Perhaps for some Justices, both the fundamental fairness and selective incorporation doctrines 
would be equally flexible. Justice Douglas reported that Chief Justice Hughes once told him that at "the 
constitutional level . . . ninety percent of any decision is emotional. The rational part of us supplies 
the reasons for supporting our predilections.” W. Douglas, The Court Years 8 (1980). From that 
perspective, the same result might be reached whether the Justice looked to the fundamental fairness 
standard or one of the more specific Bill of Rights guarantees. Yet, for other Justices there are various 
issues—at least those where the emotions are not so strong—on which the language, history, and prece
dent under a specific guarantee demand a result that would not be reached under a fundamental fair
ness test. The dissenting opinions of Justice Harlan in several of the selective incorporation cases are 
illustrative. In Malloy v. Hogan, 378 U.S. 1 (1964), Justice Harlan was willing to argue that (1) funda
mental fairness did not require a particular procedure, and (2) if the specific guarantee were applied to 
the states, it also did not require that procedure. Id. at 15-16 (rejecting application to states of federal 
standard for privilege against self-incrimination). In Baldwin v. New York, 399 U.S. 66 (1970), how
ever, although Justice Harlan was willing to hold a procedure unnecessary under the fundamental 
fairness standard, he could not reach the same result under the specific guarantee. See id. at 118 
(Harlan, J. dissenting) (applying fundamental fairness standard, jury trial unnecessary for misdemean
ors. but if specific guarantee applied, petty offense limitation prevailed and jury trial required). See also 
supra note 615 (discussing dissent in Duncan k Louisiana}.

The decisions in Apodaca v. Oregon™ and Williams v. Florida^ suggested, 
however, that removal of such “peripheral accretions” was far from an impos
sible task.622 Of course, there was disagreement about exactly which standards 
were needed to ensure the integrity of the guarantee and which reflected no 
more than one convenient mode of implementation.623 Surely, many standards 
retained to ensure the integrity of a specific guarantee would have been re
jected under the fundamental fairness doctrine. Under the fundamental fair
ness doctrine, the individual in effect bore the burden of showing that justice 
could not be served without the application of the right in question. A Court 
could hold a long-standing interpretation of a guarantee inapplicable to the 
states because it was not clearly recognized as essential to safeguarding the 
core values of that guarantee.624 Selective incorporation, on the other hand, 
placed the burden on the state to show that the long-standing interpretation 
was beyond the needs of the guarantee. Selective incorporation gave the Jus
tices less flexibility in dealing with what they viewed as outmoded or unneces
sary standards of implementation,625 but it still left them sufficient leeway to 
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act when they believed such standards would impose a substantial burden on 
the states.626

626. For instance, in Williams v. Florida, 399 U.S. 78 (1970), the Court did not require the states to 
adopt the federal standard of a twelve person jury, which it termed “a historical accident, unnecessary 
to effect the purposes of the jury system.” Id. at 102. Significantly, the Court noted that at least nine 
states provided for less than twelve person juries. Id. at 99 n.45. It is likely that the Court acted at least 
partly to avoid burdening those states with an unnecessary standard.

Conversely, when all but a few states already followed a standard, the Court found no state interest 
requiring it to discard years of pre-incorporation precedent supporting the standard, even when the 
standard was not essential to protect the basic guarantee. In Baldwin v. New York, 399 U.S. 66 (1970), 
for example, the Court held unconstitutional New York’s failure to provide jury trials for misdemean
ors with maximum sentences of one year imprisonment. Id. at 73. The traditional six month limitation 
on the petty offense exception to the jury trial guarantee was no less the product of “a historical acci
dent, unnecessary to effect the purposes of the jury system,” Williams, 399 U.S. at 102, than the twelve 
person jury. The line could just as readily have been drawn at one year, the traditional cut-off point for 
misdemeanors. New York State, however, stood alone with the one year misdeameanor dividing line, 
and even New York employed it only in New York City. Baldwin, 399 U.S. at 71-72. Although the 
New York City criminal justice system obviously faced an exceptionally heavy caseload, there was no 
reason to believe that it could not accommodate a dividing line that was being applied in all of the 
other large cities in the United States. Id. See generally Smith and Pollack, The Courls Stand Indicted in 
New York City, 68 J. Crim. L. & Criminology 252 (1977) (commentary on inadequacies of city’s 
criminal courts).

627. Duncan v. Louisiana, 391 U.S. 145, 214 (1968) (Fortas, J. concurring).
628. Id.
629. 427 U.S. 328 (1976).
630. Id. at 336.
631. Id.
632. Id. at 334; see also Ludwig v. Massachusetts, 427 U.S. 618, 630 (1976) (upholding two-tier sys

tem with right to jury trial only at second tier when state allowed defendant to move to that tier without 
presenting defense at first level).

633. 407 U.S. 345 (1972).

2. Considering Local Circumstances
Another element of the predicted “constitutional straightjacket” was the ri

gidity of selective incorporation, which would require the same pattern of pro
ceedings for all fifty-one jurisdictions.627 There supposedly would be no 
opportunity to take account of the diverse settings in which state criminal jus
tice systems operate, and application of a single constitutional standard would 
undercut effective local traditions, particularly those relating to judicial pro
ceedings.628 629 Here again, however, selective incorporation proved more flexible 
than its critics had suggested. Post-incorporation rulings established that states 
could justify local variations based on their particular needs.

In North v. Russell,™ for example, a two-tier trial system for misdemeanors, 
with nonlawyer magistrates operating at the first level, was sustained as an 
appropriate balance of the limited resources of rural communities and the 
rights of the defendants.630 The Court pointed to “the interest of both the 
defendant and the State, to provide speedier and less costly adjudication” and 
the “convenience to those charged to be tried in or near their own community 
rather than travel to a distant court where a law trained judge is provided.”631 
It was sufficient that a full fledged trial, with a jury and lawyer-judge, was 
available at the second tier and could be reached by the defendant without 
suffering any substantial imposition at the first tier.632 633

Similarly, in Shadwick v. Tampa™ the Supreme Court recognized the “stiff 
and unrelenting caseloads” borne by many municipal courts and held that the 
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fourth amendment was not violated by the issuance of arrest warrants for mu
nicipal ordinance violations by nonlawyer clerks of the court.634 Justice Pow
ell’s opinion for a unanimous Court noted that the issuance of warrants by 
judges or lawyers was preferred, but then, in language reminiscent of earlier 
fundamental fairness opinions, it added:

634. Id. at 353.
635. Id. at 353-54.
636. See, e.g., South Dakota v. Opperman, 428 U.S. 364, 375-76 (1976) (recognizing difficulties of 

securing impounded automobiles against theft and therefore upholding routine inventory searches as 
reasonable); Cady v. Dombrowski, 413 U.S. 433, 436 (1973) (upholding warrantless search of auto 
towed to private garage; noting police acted to protect public safety because driver may have left gun in 
car); Schenckloth v. Bustamonte, 412 U.S. 218, 229-30 (1973) (upholding right to search auto without 
seeking consent; noting impracticability of requiring advice as to rights before search following traffic 
stop).

In Cady the Court noted that earlier cases involving automobile searches had focused on problems 
faced by federal officers, whose contact with cars “usually, if not always, involves the detection or 
investigation of crimes unrelated to the operation of a vehicle.” 413 U.S. at 440. As a result of Mapp, 
however, the Court now had to reassess the justification for automobile searches in light of the activities 
of local officers, who “have more contact with vehicles for reasons related to the operation of vehicles 
themselves.” Id. at 441. That activity suggested that the mobility of the vehicle—the factor stressed in 
the cases involving federal officers—was not the only justification for warrantless searches of 
automobiles. The need for local officers to make searches independent of criminal investigations, for 
community caretaking functions, suggested a broader basis for such searches. Id. at 441-42.

637. See Crist v. Bretz, 437 U.S. 28, 37-38 (1978) (state could not utilize traditional local rule that 
jeopardy did not attach until first witness sworn); Smith v. Hooey, 393 U.S. 374, 377-78 (1969) (when 
accused person imprisoned in another jurisdiction demanded speedy trial, state’s failure to comply not 
justified by transportation costs or special problems involved in seeking temporary release from other 
jurisdiction for purposes of trial). Compare Argersinger v. Hamlin, 407 U.S. 25, 37 (1972) (indigent 
defendant has right to appointed counsel for petty offense if sentenced to imprisonment on that charge) 
and id. at 40 (Brennan, J., with Douglas & Stewart, JJ., concurring) (suggesting law students may 
provide representation for indigent defendants) with Scott v. Illinois, 440 U.S. 367, 373 (1979) (Court 
would not “create confusion and impose unpredictable, necessarily substantial costs” by extending 
Argersinger and requiring sixth amendment right to court appointed counsel in misdemeanor cases not 
involving actual jail sentence).

638. See supra note 625 (discussing comparative flexibility of doctrines of fundamental fairness and 
selective incorporation).

But our federal system warns of converting desirable practice into 
constitutional commandment. It recognizes in plural and diverse 
state activities one key to national innovation and vitality. States are 
entitled to some flexibility and leeway in their designation of magis
trates, so long as all are neutral and detached and capable of the 
probable-cause determination required of them.635

North, Shadwick, and various search and seizure opinions recognizing the 
special problems of local law enforcement indicate there is a substantial poten
tial for accommodation to community diversity within a framework of selec
tive incorporation.636 Of course, not all claims for accommodation have been 
successful.637 There probably is somewhat less room for accommodation than 
would be available under a fundamental fairness standard,638 but there clearly 
is sufficient flexibility to recognize most claims for variation that are based on 
substantial local concerns.

3. Allowing for Innovations

Critics of selective incorporation also argued that the selective incorporation 
doctrine would preclude innovative experiments that might otherwise improve 
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the criminal justice process.639 Reference to the specific guarantees, as opposed 
to a fundamental fairness standard, would “retard development in the field of 
criminal procedure by stifling flexibility.”640 Here again, however, the adverse 
impact of the selective incorporation doctrine has not been nearly as substan
tial as the critics suggested.

Selective incorporation undoubtedly precluded some of the more dramatic 
experiments envisaged by the earlier cases.641 Yet, past history suggests that 
the states were unlikely, in any event, to adopt changes that altered the basic 
structure of the process.642 The states have not hesitated, however, to adopt 
less sweeping innovations even when they have been constitutionally sus
pect.643 Moreover, the Court has upheld many of those innovations. In Zi- 
carelli v. New Jersey Commission of Investigation644 the Court upheld an 
immunity statute limited to use and derivative use immunity as co-extensive 
with the privilege against self-incrimination.645 In California v. Green646 the 
Court held that the confrontation clause of the sixth amendment is not violated 
by admitting a witness’ out-of-court statements as substantive evidence if the 
witness testifies at trial and is subject to full, effective cross-examination.647 
The Court in Chandler v. Florida64* held that, subject to certain safeguards, a

639. See supra note 569 and accompanying text.
640. Williams v. Florida, 399 U.S. 78, 138 (1970) (Harlan, J., dissenting).
641. See supra notes 586-89 and accompanying text (discussing experiments allowed by early funda

mental fairness cases).
642. A thumbnail sketch of the American criminal justice system might describe it as an accusatorial 

adversary system that seeks to avoid the conviction of the innocent and to respect the dignity of the 
individual. The most significant procedural reforms of the last several decades have not sought to alter 
that structure. See generally F. Feeney, The Police and Pretrial Release (1982) (discussing use of 
police citations or summonses requiring subsequent appearance as viable alternative to arrest); W. 
Thomas, Bail Reform in America (1976) (tracing progression of bail reform movement and its ac
complishments): Burpo, Electronic Surveillance by Leave of the Magistrate: the Casefor the Prosecution, 
38 Tenn. L. Rev. 14 (1970) (electronic surveillance under title III affords law enforcement officials 
effective investigation tool without jeopardizing constitutional right to privacy). Although the recent 
movement for preventive detention may be challenged as inconsistent with that structure, it is defended 
by its supporters as entirely consistent with the basic precepts of the American system. See Mitchell, 
Bail Reform and the Constitutionality of Pretrial Detention, 55 Va. L. Rev. 1223 (1969) (arguing that 
preventive detention is consistent with presumption of innocence, due process, and historical practice). 
Commentators have discussed proposals that would incorporate some features of the continental sys
tem. See generally Weigand, Continental Cures for American Ailments: European Criminal Procedure As 
A Model For Law Reform, in 2 N. Morris & M. Tonry, Crime and Justice: An Annual Review 
of Research 381 (1980). But those proposals have not been carried beyond the stage of law review 
discussions.

643. Recent state innovations that may be constitutionally suspect include preventive detention 
measures, see Hunt v. Roth, 648 F.2d 1148, 1165 (8th Cir. 1981) (classification of sex offenses as non- 
bailable violates excessive bail clause), vacated as moot sub nom. Murphy v. Hunt, 102 S. Ct. 1181, 1182 
(1982) (per curiam), and provisions authorizing detention on less than probable cause to obtain identifi
cation evidence. See Israel, Legislative Regulation of Searches and Seizures: The Michigan Proposals, Ti 
Mich. L. Rev. 221, 238-41 (1974) (citing authorities).

644. 406 U.S. 472 (1972).
645. Id. at 476. A similar immunity statute was upheld the same day in Kastigar v. United States, 

406 U.S. 441, 453 (1972).
646. 399 U.S. 149 (1970).
647. Id. at 164. Use of a witness’ out-of-court statements as impeachment evidence was well estab

lished, but the California Evidence Code permitted use of such statements to show the truth of the 
matter asserted therein, a position advocated by the Model Code and Uniform Rules, but adopted (at 
that time) by only a small number of jurisdictions. Id. at 154-55.

648. 449 U.S. 560 (1981).
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state can permit the televising of a trial over the defendant’s objection.649

649. Id. at 582.
650. See Globe Newspaper Co. v. Superior Court, 102 S. Ct. 2613, 2618 (1982) (holding unconstitu

tional state statute providing for exclusion of general public and press from trials on rape charges 
involving victim under age of 18); Brooks v. Tennessee, 406 U.S. 605, 610-11 (1972) (holding unconsti
tutional state law designed to extend to defendant policy of sequestration of prospective witnesses and 
requiring that defendant desiring to testify do so before any other defense witnesses heard). Other 
decisions have allowed experimentation with recoupment programs, which require indigent defendants 
to reimburse the state for the costs of their legal defense, but the decisions have limited the distinctions 
that can be drawn in such programs. See Fuller v. Oregon, 417 U.S. 40, 47 (1974) (no violation of equal 
protection clause if statute retains exemptions accorded other judgment debtors, including opportunity 
to show recovery of legal costs imposes “manifest hardship”); James v. Strange, 407 U.S. 128, 139-40 
(1972) (violation of equal protection clause when statute does not afford indigent defendants exemp
tions available to other civil judgment debtors); Rinaldi v. Yeager, 384 U.S. 305, 309-10 (1966) (viola
tion of equal protection clause when recoupment statute applies only to incarcerated indigents).

651. 449 U.S. at 565-66.
652. Id.
653. Id.
654. 285 U.S. 262 (1932).
655. 449 U.S. at 579-80. After quoting the admonition in its entirety, see supra text accompanying 

note 561, the Chandler opinion noted: “This concept of federalism, echoed by the States favoring 
Florida’s experiment, must guide our decision.” Id. at 580.

656. See supra notes 570-71 and accompanying text (discussing rejection of Brandéis’ admonition by 
Goldberg and Black).

657. 399 U.S. 78 (1970).
658. Id. at 118 (Harlan, J., dissenting).
659. Id.
660. Id.

Not all innovations presented to the Court have been upheld,650 but the Jus
tices have had no difficulty in giving weight to the value of experimentation. 
In Chandler, for example, the Court noted that Florida adopted guidelines per
mitting televising trials after a carefully reviewed pilot program had proven 
successful.651 Eighteen other states had adopted guidelines allowing televised 
judicial proceedings with several still “experimenting with such coverage.”652 
The issue was under study in yet another dozen states.653 This strong display of 
state interest, supported by their generally careful and cautious approach, 
worked in Florida’s favor. The Court stated that because it could not say that 
the state activity automatically denied due process, it would be guided by Jus
tice Brandeis’ admonition in AW State Ice Co. v. Liebman654 to respect state 
experimentation.655 In restoring the relevance of Justice Brandeis’ admonition, 
Chandler may have put to rest the concerns created by the earlier rejection of 
that admonition by Justices Goldberg and Black.656

C. PRESERVING FEDERAL LEADERSHIP BY EXAMPLE

In Williams v. Florida65'1 Justice Harlan warned the Court that selective in
corporation had placed it on the horns of a dilemma.658 To “[wjiggle free” of 
the “constitutional straightjacket” of selective incorporation, it would have to 
develop flexible standards for individual guarantees that allowed the states 
“more elbow room in ordering their own criminal systems.”659 In many in
stances, however, those flexible standards would dilute the constitutional pro
tections that the framers intended to apply to the federal system.660 The result 
was not only an inappropriate use of judicial review, but a policy that would 



334 The Georgetown Law Journal [Vol. 71:253

“discard ... the possibility of federal leadership by example.”661 The only 
way out, Justice Harlan argued, was to return to the fundamental fairness 
standard.662

661. Id. at 138.
662. 399 U.S. at 118 (Harlan, J., dissenting).
663. Id. at 143 (Stewart, J., concurring).
664. See Apodaca v. Oregon, 406 U.S. 404, 406 (1972) (discussed supra text accompanying notes 

392-98); Williams v. Florida, 399 U.S. 78, 102-03 (discussed supra text accompanying notes 385-91); 
Ludwig v. Massachusetts, 427 U.S. 618 (1976) (discussed supra note 632). In Ludwig the Court distin
guished Callan v. Wilson, 127 U.S. 540, 557 (1880) (holding unconstitutional two-tier court system in 
District of Columbia), on two grounds. First, the Massachusetts two-tier court system, which failed to 
provide a jury trial on the first level, did not impose as substantial a burden on the right to jury trial as 
did the District of Columbia two-tier system. Ludwig, 427 U.S. at 630. The second distinguishing factor 
was that the “sources of the right to jury trial in the federal court” include art. Ill, § 2, cl. 3, as well as 
the sixth amendment. Id. This second ground suggests the possibility of still retaining separate consti
tutional standards for federal and state systems in at least this aspect of jury trial administration.

There were, of course, other instances in which the Court rejected the more stringent standards of 
pre-incorporation cases, but those decisions did not appear to be influenced by any differences in the 
state and federal criminal justice systems. See, e.g., United States v. Salvucci, 448 U.S. 83, 95 (1980) 
(rejecting automatic standing for possession offenses in favor of rule requiring defendant to show per
sonal fourth amendment right violated to claim benefit of exclusionary rule); Kashgar v. United States, 
406 U.S. 441, 459 (1972) (use and derivative use immunity co-extensive with fifth amendment privilege 
against self-incrimination; transactional immunity, affording broader protection, not constitutionally 
required); Warden v. Hayden, 387 U.S. 294, 301-02 (1967) (rejecting distinction between “mere evi
dence” and instrumentalities, fruits of crime and contraband for valid searches under fourth 
amendment).

665. Williams v. Florida, 399 U.S. at 129 (Harlan, J., dissenting).
666. Cf. Callan v. Wilson, 127 U.S. 540, 557 (1888) (two-tier trial system in District of Columbia that 

imposes burden of full trial in first tier unconstitutional).
667. 407 U.S. 345, 352 (1972) (discussed supra text accompanying notes 633-34 ).

In failing to return to the fundamental fairness standard, the current major
ity may have concluded that the costs noted by Justice Harlan were out
weighed by the administrative convenience of the selective incorporation 
doctrine. They may also have concluded, however, that those costs have 
largely been avoided. It is far from clear exactly how often the Court know
ingly has, in Justice Stewart’s words, “relax[ed] the explicit restrictions that the 
Framers actually did put upon the Federal Government” in order to avoid 
“imposing] intolerable restrictions upon the constitutional sovereignty of the 
individual States.”663

Of the post-incorporation cases in which the Court rejected prior precedent, 
only the jury trial cases appear outwardly to be “watering down” previous 
standards to meet the needs of the states,664 and even then, one cannot be 
certain. If Congress had concluded that six person juries were appropriate in 
misdemeanor cases (including nonpetty offenses) tried in the Superior Court of 
the District of Columbia, would the Court have struck down that statute? Jus
tice Harlan suggested yes,665 because with only the federal system affected, the 
weight of the common law practice and federal precedent would have 
prevailed.666

A watering-down process may also have occurred in those post-incorpora
tion decisions in which the Court emphasized the special needs of the states. 
In Shadwick v. Tampa,667 for example, the Court might not have been willing 
to permit arrest warrants for ordinance violations to be issued by clerks of the 
court if the court had been in the District of Columbia. At stake in Shadwick 



1982] Selective Incorporation 335

was adequate funding for the local court,668 and the Supreme Court probably 
would have been less concerned with Congress’ resources than with those of a 
state or municipality.669 On the other hand, the Court would have no reason 
not to apply standards meant to accommodate the special responsibilities of 
state law enforcement officers to federal officers with the same responsibilities. 
For the answers to these problems could not be found in the greater resources 
of the national government. In short, although there may have been instances 
in which the Court purposely “diluted” constitutional standards to give the 
states “more elbow room,” most cases adopting flexible standards probably 
reflect a desire to give both federal and state governments some administrative 
leeway.670

668. 407 U.S. at 351.
669. On the other hand, the use of nonlawyer magistrates was tolerated for many years in the federal 

system. Hearings on the U.S. Commisioner System Before the Subcomm, on Improvements in Judicial 
Machinery of the Senate Judiciary Committee, 89th Cong., 1st Sess. 2,151-52 (1965).

670. Certainly the Court has passed by many opportunities to “water down” standards for the' states 
while keeping higher standards for the federal courts. For example, it has rejected the opportunity to 
hold pre-incorporation rulings inapplicable to the states by construing those rulings as having been 
based on the Court’s supervisory power rather than a subsequently incorporated constitutional guaran
tee. See, e.g., Aguilar v. Texas, 378 U.S. 108, 114 (1964) (requirement that warrant affidavit indicate 
basis for reliability of information grounded on fourth amendment, not supervisory power); Griffin v. 
California, 380 U.S. 609, 615 (1965) (earlier decisions prohibiting adverse comment on defendant’s 
silence based on self-incrimination clause, not supervisory power); Crist v. Bretz, 437 U.S. 28, 37-38 
(1978) (decisions holding jeopardy attaches when jury sworn based on fifth amendment, not supervi
sory power).

671. Note, The Supervisory Power of the Federal Courts, 76 Harv. L. Rev. 1656, 1666 (1963) (dis
cussing broad scope of Supreme Court’s power of supervision over inferior courts).

672. See id. at 1656-64 (discussing exclusion of evidence ancillary to supervisory power); Hill, supra 
note 264, at 204-05 (same); see also Ker v. California, 374 U.S. 23, 33 (1963) (Court has authority to 
impose higher standards in area of search and seizure through exclusion of evidence pursuant to its 
supervisory power).

673. Compare Rosales-Lopez v. United States, 451 U.S. 182, 192-93 (1981) (questions designed to 
identify racial prejudice would be required in federal court when requested by defendant of different 
racial or ethnic group than victim) with Ristaino v. Ross, 424 U.S. 589, 597 n.9, 598 (1976) (no per se 
rule requiring inquiry into racial prejudice when defendant of different race than victim). Compare 
United States v. Hale, 442 U.S. 171, 180 (1975) (new trial ordered in exercise of supervisory power over 
lower federal courts because impeachment reference to postarrest silence possibly prejudicial) with 
Fletcher v. Weir, 102 S. Ct. 1309, 1312 (1982) (per curiam) (no violation of due process in state court to 
impeach defendant’s testimony with postarrest silence when no Miranda warnings given) and Jenkins v. 

Of course, even when a “watering down” of standards does occur, it should 
not preclude “federal leadership by example.” The Court may always impose 
higher standards for federal proceedings pursuant to its supervisory authority 
over the administration of justice in federal courts. As one commentator 
noted. “[Tjhe supervisory power possesses a significant potential for recon
ciling the conflicting desires of the federal judiciary to improve standards for 
the prosecution of individual rights while exercising the self-restraint appropri
ate to constitutional adjudication and to the delicate balances of the federal 
system.”671 Although the boundaries of the supervisory power are unclear, the 
Court’s pre-incorporation exercises of that power firmly establish its authority 
to reach all aspects of the federal criminal process, including police activities, 
through the exclusion of evidence.672 In recent years, the Court has held that 
certain state practices comport with the federal Constitution, but noted that the 
supervisory power would bar those practices in federal courts.673 Of course, 
leadership through the supervisory power is always subject to congressional 
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veto, but Congress has utilized that authority most sparingly.674 For a Court 
that finds selective incorporation sufficiently flexible to be responsive to the 
appropriate needs of federalism, there is no need to reject that doctrine in or
der to maintain “federal leadership by example.”

Anderson, 447 U.S. 231, 240-41 (1980) (no violation of due process for prosecutor in state court to 
impeach defendant with prearrest silence).

674. For example, 18 U.S.C. §3501 (1976), which gave the trial judge discretion to determine the 
voluntariness of confessions before they were received into evidence, purported to overrule the Mc
Nabb-Mallory rule, which was a judge-made rule of supervisory control over federal officers that in
cluded the right to exclude confessions received during period of illegal detention. See generally 
United States v. Halbert, 436 F.2d 1226 (9th Cir. 1970) (discussing purpose and history of §3501). The 
Jencks Act, 18 U.S.C. §3500 (1976), which allowed the court to order production of statement tran
scripts of a government witness after the witness testified, responded to Jencks v. United States, 353 
U.S. 657, 668 (1975) (upholding order directing government to produce FBI reports for inspection and 
impeachment purposes), but largely codified it. C. Wright, Federal Practice and Procedure 
§417 (2d ed. 1982).

675. Indeed, many would argue that selective incorporation is more difficult to justify by reference to 
the language and history of the amendment than total incorporation. Supra note 413.

676. See supra notes 59-75 and accompanying text (discussing Slaughter-House Cases). Because the 
rights of national citizenship already existed as part of the relationship of the citizen to the national

V. Conclusion

Over the years Supreme Court opinions considering the relationship be
tween the Bill of Rights and the fourteenth amendment—particularly as it 
bears on state criminal justice systems—have referred largely to five concerns:
(1) adhering to the language of the amendment and the intent of its framers;
(2) avoiding vague standards that invite the Justices to apply their own subjec
tive and idiosyncratic views of basic justice; (3) providing broad protection of 
individual liberties against state systems too often willing to sacrifice those lib
erties in the interest of obtaining more “efficient” administration of the crimi
nal laws; (4) giving appropriate recognition to the principles of federalism; and 
(5) providing sufficient direction to state courts to gain consistent enforcement 
of federal constitutional standards within the framework of Supreme Court 
review necessarily limited to a minute portion of all state criminal proceedings. 
All of these concerns have played some role in shaping the standards adopted 
by the Court, but the weight given to each has varied from one period to 
another.

Perhaps no concern has been mentioned more frequently than the first, the 
need to adhere to the historical purpose of the fourteenth amendment as re
flected in its language and the circumstances surrounding its adoption. Yet, 
neither that language nor history has proven especially confining in the Court’s 
choice of standards. Although total incorporation was rejected in part because 
it failed to fit the amendment’s language and history, it seems likely that the 
practical consequences of adopting that doctrine played an even larger role in 
its ultimate rejection. Selective incorporation was adopted notwithstanding 
similar difficulties in finding textual and historical support for that doctrine.675 
Other positions taken by the Court are also suspect on this score. Consider, for 
example, the Slaughter-House interpretation that the privileges and immuni
ties clause added nothing to the rights of citizenship that did not already exist 
prior to the adoption of the fourteenth amendment,676 and the textual and
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historical support for a reading of the due process clause that encompasses 
substantive as well as procedural rights.677

government, state interference with those rights would be barred, even in the absence of the fourteenth 
amendment, as an interference with the function of the federal government. See Crandall v. Nevada, 
73 U.S. (6 Wall.) 35, 49 (1867) (states may not impose tax for privilege of passing through state; citizens 
have right to travel freely throughout country). Thus, the Slaughter-House decision has been described 
as rendering the privileges and immunities clause “technically superfluous.” Tribe, supra note 30, at 
423; see also E. Corwin, The Constitution of the United States of America, 965 (5th ed. 1953) 
(Slaughter-House rendered privileges and immunities clause “practical nullity”); supra text accompany- 
ipg notes 48-57 (discussing probable intent of framers to incorporate Cotfield concept of privileges and 
immunities).

677. See supra note 158 (citing readings discussing scope of due process clause); J. Ely, supra note 
34, at 18 (due process clause suggests application only to procedure).

678. See supra notes 473-75 and accompanying text (discussing ruling based on circumstances-of- 
the-case analysis). In at least one instance the Court has turned to a “circumstances-of-the-case” analy
sis of due process even though the state practices under consideration arguably fell within the general 
area regulated by specific Bill of Rights guarantees. See Chambers v. Mississippi, 410 U.S. 284, 302 
(1972) (restrictions of cross-examination and introduction of hearsay testimony constituted violation of 
due process under facts and circumstances of case; no need to determine if fifth amendment right of 
confrontation and sixth amendment right to compulsory process violated).

679. The Court in United States v. Russell, 411 U.S. 423 (1973), noted that the Court might some 
day be presented with a situation of entrapment activity “so outrageous” that due process principles 
would bar prosecution without regard to the traditional standards of entrapment, and cited Rochin by 
analogy. Id. at 431-32; cf. United States v. Payner, 447 U.S. 727, 735 n.9 (1980) (outrageous police 
conduct violates due process).

680. See Barker v. Wingo, 407 U.S. 514, 530 (1972) (balancing four factors in determining whether 
defendant denied constitutional right to speedy trial); Arizona v. Washington, 434 U.S. 497, 514-15 
(1978) (balancing interests in determining whether double jeopardy bars retrial following declaration of 
mistrial). But cf. Nowak, Due Process Methodology in the Postincorporation World, 70 J. Crim. L. & 
Criminology 397, 400-01 (1979) (arguing that decisions based on specific guarantees tend to rely on 
definitional analysis and fail to fully explore the interests at stake).

The Court’s rulings also suggest that the second concern, avoiding vague 
standards that might invite subjective decisionmaking, was far from a domi
nant factor in the shaping of the fourteenth amendment standards. Although 
the fundamental fairness doctrine was frequently criticized as leading to sub
jective judgments, the Court has refused to reject completely the potentially 
subjective elements of that doctrine. The “ordered liberty” standard remains a 
part of the selective incorporation doctrine. The Court continues to utilize 
what is essentially a fundamental fairness standard when it looks to the due 
process clause to find constitutional protections that extend beyond the specif
ics of particular guarantees. Many of its post-incorporation due process rul
ings rest on a standard of overall fairness, tied to the circumstances of the 
particular case.678 Indeed, the Court has kept alive the possibility that, as in 
Rochin, a police practice may be deemed “so outrageous” as to violate due 
process on that ground alone.679 Finally, decisions based on specific guaran
tees have not infrequently adopted standards that are as flexible and require as 
much case-by-case balancing of varied interests as the traditional fundamental 
fairness analysis.680

The third and fourth concerns, providing broad protection of individual lib
erties and giving appropriate recognition to the principles of federalism, have 
undoubtedly had the greatest influence upon the development of fourteenth 
amendment standards. The Court of the 1960’s struck a different balance than 
its predecessors in weighing those concerns, and it was that difference that pro
duced the selective incorporation doctrine. For the pre-1960’s Court, which 



338 The Georgetown Law Journal [Vol. 71:253

gave more weight to the interests of federalism, the fundamental fairness doc
trine was obviously preferred because it readily allowed greater leeway to the 
state systems. For the Court of the 1960’s, which gave greater weight to ex
panding the protection of the accused, the selective incorporation doctrine was 
preferred; it made immediately available a large body of federal precedent that 
extended the rights of the accused substantially beyond the fundamental fair
ness decisions of the past.681

681. Arguably, reference to the particular guarantees requires a more expansive reading of the indi
vidual liberties even without regard to prior precedent because the language and history of those guar
antees provide a “preordained balance of interests,” while the fundamental fairness analysis permits “a 
present balancing in which interests clearly protected by the Constitution are forfeited on behalf of 
‘contravening considerations.’ ” Chase, supra note 594, at 573. But cf. supra note 625 (discussing differ
ent approaches to interpretation available under either doctrine). Consider also Professor Nowak’s 
statement:

Those who argued, as did Justice Black, that this process of incorporation would limit the 
discretion of the Justices, were mistaken. There is no way to avoid making interpretative 
decisions on issues relating to topics arguably covered by the Bill of Rights when there is no 
historic guidance on, nor simple textual resolution of, the issue. States simply do not appear 
in the Supreme Court of the United States asking for the ability to conduct unreasonable 
searches without warrants or probable cause, to force defendants to incriminate themselves 
against their will, to exclude counsel from criminal proceedings, to eliminate juries in criminal 
cases, or to try defendants twice for the same crime. Yet only such claims could be resolved 
easily by an appeal to the Bill of Rights.

Nowak, supra note 680, at 400.

Although fundamental fairness favored one concern and selective incorpo
ration favored the other, each doctrine was sufficiently flexible to strike a new 
balance within its own framework. The fundamental fairness decisions of the 
post 1930’s managed to move substantially beyond earlier decisions in protect
ing the accused, and the Justices who supported that doctrine in the 1960’s 
managed to reach many of the same results as the majority that relied on selec
tive incorporation. Similarly, as the Burger Court decisions have shown, selec
tive incorporation does not preclude a renewed emphasis on allowing leeway 
for diversity in local settings and recognition of the value of experimentation.

In the end, the fifth concern, providing guidance for the state courts, may 
have proven the most significant factor, if not in the adoption, at least in the 
retention of selective incorporation. A Justice may view selective incorpora
tion as not sufficiently flexible to allow appropriate deference to local concerns, 
yet conclude that the doctrine’s administrative advantage may do more to pro
mote a vital federalist system than occasional rulings relieving the states of the 
obligation of following certain constitutional standards applicable to the fed
eral government. The additional degree of certainty about the nature of con
stitutional regulation arguably will mean far more to the state desiring to 
shape its process to fit its own needs than the Supreme Court’s willingness to 
give the state slightly greater leeway at the fringes of that regulation.
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The Georgetown Law Journal's Twelfth Annual Review of Criminal Proce
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footnotes.1
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Justice, Second Edition (1980) [hereinafter ABA Standards).

Attorney General’s Task Force on Violent Crime, Final Report (August 17, 1981) [herein
after Task Force Report],

C. Wright, Federal Practice and Procedure: Criminal (1969) [hereinafter C. Wright].
C. Wright, A. Miller & E. Cooper, Federal Practice and Procedure: Jurisdiction and 

Related Matters (1976) [hereinafter Wright, Miller & Cooper].
Principles of Federal Prosecution, United States Department of Justice (July 1980) [hereinafter 

Principles of Federal Prosecution].
Project, Eleventh Annual Review of Criminal Procedure: United States Supreme Court and Courts of 

Appeals 1980-1981, 70 Geo. L.J. 465 (1981) [hereinafter Project: 1980-1981 Term}.
Project, Tenth Annual Review of Criminal Procedure: United States Supreme Court and Courts of Ap

peals 1979-1980, 69 Geo. L.J. 211 (1980) [hereinafter Project: 1979-1980 Term}.
Project, Ninth Annual Review of Criminal Procedure: United States Supreme Court and Courts of Ap

peals 1978-1979, 68 Geo. L.J. 279 (1979) [hereinafter Project: 1978-1979 Term}.
Citations to the Federal Rules of Criminal Procedure, Federal Rules of Evidence, and Federal Rules 

of Appellate Procedure are to West 1979 Edition, Federal Rules Pamphlet.
28 U.S.C. § 2255, Rules Governing Section 2255 Proceedings for the United States District Courts 

[hereinafter Section 2255 Rules],
28 U.S.C. § 2254, Rules Governing Section 2254 Proceedings for the United States District Courts 

[hereinafter Section 2254 Rules],
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I. Investigation and Police Practices
SCOPE OF THE FOURTH AMENDMENT

The fourth amendment protects individuals against unreasonable searches 
and seizures by the government.2 The scope of the protection against unrea
sonable searches is not limited to property rights,3 but extends to any interest 
in which an individual has a reasonable expectation of privacy.4 The expecta
tion of privacy, however, must be personal to the individual challenging the 
search or seizure, and may not be “vicariously asserted.”5 Further, the legiti-

2. The fourth amendment provides:
The right of the people to be secure in their persons, houses, papers, and effects, against unrea
sonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized.

U.S. Const, amend. IV.
3. The Supreme Court repeatedly has repudiated the notion that “arcane” concepts developed in 

property or tort law should control the fourth amendment inquiry. See Rawlings v. Kentucky, 448 U.S. 
98, 105-06 (1980) (mere assertion of ownership of seized narcotics not enough to establish standing for 
fourth amendment claim); United States v. Salvucci, 448 U.S. 83, 91 (1980) (property right in items 
seized is factor in fourth amendment inquiry, but not determinative); Rakas v. Illinois, 439 U.S. 128, 
149-50 n.17 (1978) (arcane distinctions developed in property law not controlling in fourth amendment 
inquiry); see also Katz v. United States, 389 U.S. 347, 351, 353 (1967) (fourth amendment protects 
people, not places; governmental action, although not technical trespass under local property law, may 
nevertheless violate fourth amendment); accord United States v. Brock, 667 F.2d 1311, 1321 (9th Cir. 
1982) (strict property law concepts not controlling in fourth amendment inquiry); United States v. 
Brown, 663 F.2d 229, 232 (D.C. Cir. 1981) (same); United States v. Hansen, 652 F.2d 1374, 1384 (10th 
Cir. 1981) (same); United States v. Haydel, 649 F.2d 1152, 1154-55 (5th Cir. 1981) (same), cert, denied, 
102 S. Ct. 1721 (1982); United States v. Michael, 645 F.2d 252, 258 (5th Cir.) (en banc) (same), cert, 
denied, 454 U.S. 950 (1981).

4. Katz v. United States, 389 U.S. 347, 351-53 (1967). The Supreme Court has adopted a two part test 
to determine whether fourth amendment protection extends to an asserted privacy interest. First, the 
individual must exhibit a “subjective expectation of privacy.” Rakas v. Illinois, 439 U.S. 128, 143-44 
n.12 (1978). Second, the expectation must be “one that society is prepared to recognize as reasonable.” 
Id. (quoting Katz v. United States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring)); accord United 
States v. Brock, 667 F.2d 1311, 1319-20 (9th Cir. 1982) (applying two part test); United States v. Beilina, 
665 F.2d 1335, 1340 (4th Cir. 1981) (same); United States v. Glasgow, 658 F.2d 1036, 1044 (5th Cir. 
1981) (same); United States v. Oliver, 657 F.2d 85, 87-88 (6th Cir. 1981) (same).

The legitimacy of an individual’s privacy expectation in a container found during certain automobile 
searches, however, is now irrelevant to determining the constitutionality of the search. This term in 
United States v. Ross, 102 S. Ct. 2157 (1982), the Supreme Court held that if probable cause justifies the 
search of a lawfully stopped vehicle for contraband, it also justifies the search of every part of the 
vehicle and its contents, including all containers that may conceal the object of the search. Id. at 2170- 
71; see infra notes 183-86 (discussing Ross).

In United States v. Hubbard, 650 F.2d 293 (D.C. Cir. 1980), the D.C. Circuit considered the novel 
question whether a non party may assert in a criminal trial a privacy interest to restrict public access to 
papers seized from the non party. Id. at 295-96. In Hubbard the Church of Scientology of Los Angeles 
sought to intervene in a criminal case after the trial judge issued an order making publicly available all 
documents seized from the Church, except those that the government had already returned as unneces
sary to prosecution. Id. The court held that the combination of the property interest retained in the 
seized documents and the privacy interest that release of the seized documents would affect were signifi
cant. Id. at 307. Furthermore, the trial court was the only forum that could expeditiously grant mean
ingful relief. Id. Therefore, the court held that the Church could intervene to assert its interests. Id.

5. Rakas v. Illinois, 439 U.S. 128, 133-34 (1978). An individual challenging a search or seizure must 
show a violation of his own privacy expectations in the place searched or the objects seized. See United 
States V. Payner, 447 U.S. 727, 731-732 & n.4 (1980) (defendant lacked protected privacy interest in 
documents illegally seized from vice president of bank holding defendant’s account); United States v. 
Irizarry, 673 F.2d 554, 556 (1st Cir. 1982) (defendant lacked protected privacy interest in hotel room 
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macy of an individual’s privacy expectation depends upon the facts of each 
case.6 Probative considerations may include the existence of a property rela-

registered to codefendant in which defendant merely present); United States v. Prix, 672 F.2d 1077, 
1082 (2d Cir.) (defendant lacked protected privacy interest in vessel for which he rented dock space), 
cert, denied, 102 S. Ct. 2274 (1982); Babula V. Immigration and Naturalization Serv., 665 F.2d 293, 293 
(3d Cir. 1981) (employees lacked protected privacy interest to challenge INS agents’ entry into em
ployer’s factory); United States v. Modica, 663 F.2d 1173, 1177 (2d Cir. 1981) (per curiam) (defendant 
lacked protected privacy interest in suitcase’s contents when he insisted throughout trial and appeal that 
suitcase was not his and that he was duped into claiming it), cert, denied, 102 S. Ct. 2269 (1982); United 
States v. Knotts, 662 F.2d 515, 518 (8th Cir. 1981) (defendant lacked protected privacy interest in clan
destine drug laboratory equipment located on coconspirator’s property), cert, granted, 102 S. Ct. 2956 
(1982); United States v. Freeman, 660 F.2d 1030, 1034 (5th Cir 1981) (neither captain nor crew has 
legitimate expectation of privacy in areas subject to common access of those legitimately aboard vessel, 
such as ice hold and fish hold), cert, denied, 51 U.S.L.W. 3254 (U.S. Oct. 4, 1982); Ray v. United States 
Dep’t of Justice, 658 F.2d 608, 611 (8th Cir. 1981) (per curiam) (plantiff lacked protected privacy inter
est in hotel room of third party); United States v. Meyer, 656 F.2d 979, 981 (5th Cir. 1981) (dicta) 
(defendant lacked protected privacy interest in bathroom cabinet of third party’s apartment when de
fendant visited apartment for less than one hour and alleges that he did not enter bathroom); United 
States v. Congote, 656 F.2d 971, 975 (5th Cir. 1981) (defendant lacked protected privacy interest in 
codefendant’s apartment when defendant had never been to apartment and did not know its address); 
United States v. Dickerson, 655 F.2d 559, 561 (4th Cir. 1981) (defendant lacked protected privacy 
interest in plane owned by corporation absent evidence that defendant owned interest in corporation or 
flew plane with owner’s permission); United States v. Womack, 654 F.2d 1034, 1041 (5th Cir. 1981) 
(defendant lacked protected privacy interest in third person’s property in which he had no possessory or 
other interest); United States v. Hansen, 652 F.2d 1374, 1383-85 (IOth Cir. 1981) (defendant lacked 
protected privacy interest in motel room or person of codefendant); United States v. Briones-Garza, 651 
F.2d 364, 365 (5th Cir. 1981) (serious doubt whether defendant, guard at drop house for illegal aliens, 
had protected privacy interest in drop house). But cf. United States v. Hubbard, 650 F.2d 293, 305-06 
(D.C. Cir. 1980) (Church of Scientology may proceed representatively to assert privacy interests of 
members in documents that reveal intimate details of members’ lives, sexual and otherwise); United 
States v. Haydel, 649 F.2d 1152, 1154-55 (5th Cir. 1981) (defendant had protected privacy interest in 
records secreted in parents’ home under parents’ bed), cert, denied, 102 S. Ct. 1721 (1982).

In United States v. Kember, 648 F.2d 1354 (D.C. Cir. 1980) (per curiam), the court addressed 
whether the fourth amendment protects an individual from unlawful seizure of evidence when that 
evidence will be used against another party. 648 F.2d at 1365, 1366. Kember attempted to challenge 
evidence allegedly illegally seized from him by refusing to testify concerning that evidence at the crimi
nal trial of a third party. Id. The D.C. Circuit held that an individual may not challenge the use of 
evidence illegally seized by refusing to testify concerning that evidence at the trial of a third party. Id. 
An individual may only challenge a search or a seizure when the government is attempting to impose 
criminal sanctions against that individual. Id. at 1367.

6. See Rakas v. Illinois, 439 U.S. 128, 147-148 (1978) (expressly rejecting “bright line” rule in favor 
of case-by-case inquiry into reasonableness of asserted privacy expectation). An individual may have a 
lesser expectation of privacy in premises used for commercial purposes than for a residence. Donovan 
v. Dewey, 101 S. Ct. 2534, 2538 (1981) (citing United States v. Biswell, 406 U.S. 311, 316 (1972)). 
Compare G.M. Leasing Corp. v. United States, 429 U.S. 338, 354, 359 (1979) (fourth amendment vio
lated by warrantless seizure of corporate assets when search not based on government’s regulatory 
interest but on interest in satisfying tax assessments) with United States v. Biswell, 406 U.S. 311, 316-17 
(1972) (fourth amendment not violated by warrantless search of locked storeroom of defendant’s gun 
shop because business pervasively regulated); see also United States v. Blue Diamond Coal Co.. 667 
F.2d 510, 520 (6th Cir. 1981) (mine operator had no expectation of privacy in record books because 
statute permits inspection by “interested persons,” as well as by regulatory agency), cert, denied, 102 S. 
Ct. 2298 (1982); Blackie’s House of Beef, Inc. v. Castillo, 659 F.2d 1211, 1216 & n.5 (D.C. Cir. 1981) 
(lesser showing may be required to obtain search warrant because restaurant is commercial, not private, 
establishment), cert, denied, 102 S. Ct. 1432 (1982); United States v. Rucinski, 658 F.2d 741, 746 (10th 
Cir. 1981) (per curiam) (no reasonable expectation of privacy because millyard, enclosed only by 
barbed wire fence, could be inspected at any time), cert, denied, 102 S. Ct. 1430 (1982); United States v. 
Hubbard, 650 F.2d 293, 305-06 (D.C. Cir. 1980) (public attributes of corporations may reduce reasona
bleness of their expectation of privacy); United States v. Jacobson, 647 F.2d 990, 994 (9th Cir.) (no 
expectation of privacy in van searched in extended border search when van located inside fenced com
pound that was place of business as well as residence), cert, denied, 454 U.S. 897 (1981); cf. United 
States v. Ortega, 644 F.2d 512, 514 (5th Cir. 1981) (per curiam) (reasonable expectation of privacy often 
less aboard vessel than on land).

Some investigative procedures designed to obtain incriminating evidence are such minor intrusions 
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tionship with the place searched or item seized,7 evidence of abandonment,8 or

upon privacy and integrity that they are not generally considered searches or seizures subject to the 
safeguards of the fourth amendment. See, e.g., United States v. Beale, 674 F.2d 1327, 1335 (9th Cir. 
1982) (use of canine’s keen sense of smell to detect presence of contraband within personal luggage is 
limited intrusion); United States v. Weir, 657 F.2d 1005, 1006-07 (8th Cir. 1981) (per curiam) (only 
slight intrusion when federal agents take samples of hair from non-consenting individual in custody by 
combing and plucking head, beard, and mustache); United States v. Todisco, 667 F.2d 255, 258 (2d Cir. 
1981) (installation of “pen register” not fourth amendment search), cert, denied, 102 S. Ct. 1250 (1982); 
United States v. Johnson, 660 F.2d 21, 22 (2d Cir. 1981) (per curiam) (use of dog specially trained to 
detect odor of controlled substances not search or seizure); United States v. Viera, 644 F.2d 509, 510-11 
(5th Cir.) (lightly pressing hands along outside of suitcases, as well as sniffing of suitcases by dogs 
trained to respond to presence of narcotics, not search), cert, denied, 102 S. Ct. 332 (1981); cf. United 
States v. Harrison, 653 F.2d 359, 362 (8th Cir. 1981) (fourth amendment does not justify defendant’s 
failure to comply with district court’s disclosure orders).

7. See Rawlings v. Kentucky, 448 U.S. 98, 105 (1980) (ownership of drugs seized is factor in deter
mining legitimacy of privacy expectation); United States v. Salvucci, 448 U.S. 83, 91-92 & n.6 (1980) 
(possession and ownership are factors in determining whether individual’s fourth amendment rights 
violated); Rakas v. Illinois, 439 U.S. 128, 143 n. 12, 148 (1978) (lack of property or possessory interest in 
car searched or item seized is factor in determining legitimacy of privacy expectation); United States v. 
Washington, 677 F.2d 394, 396 (4th Cir. 1982) (defendant lacked legitimate expectation of privacy in 
suitcase after stating: “It’s not my bag, I don’t care what you do”); United States v. Long, 674 F.2d 848, 
852-53 (11th Cir. 1982) (no legitimate expectation of privacy in outbuildings and open fields unless part 
of curtilage of, or appurtenant to, home); United States v. Irizarry, 673 F.2d 554, 556 (1st Cir. 1982) 
(defendant lacked legitimate expectation of privacy in hotel room or its contents after denying connec
tion therewith); United States v. McCulley, 673 F.2d 346, 352 (11th Cir. 1982) (defendants lacked legiti
mate expectation of privacy in car because only property or possessory interest was alleged agreement 
to share expenses); United States v. Whitley, 670 F.2d 617, 619 (5th Cir. 1982) (defendant lacked legiti
mate expectation of privacy in plane that he neither owned nor occupied); United States v. Posey, 663 
F.2d 37, 41 (7th Cir. 1981) (defendant had legitimate expectation of privacy in automobile over which 
he was exercising exclusive control at time of search), cert, denied, 102 S. Ct. 1473 (1982); United States 
v. Glasgow, 658 F.2d 1036, 1044 (5th Cir. 1981) (defendant lacked legitimate expectation of privacy in 
van when no showing of ownership, lawful possession, or control with right to exclude); United States 
v. Oliver, 657 F.2d 85, 87 (6th Cir. 1981) (defendant had legitimate expectation of privacy in field that 
agents reached by traveling on farmer’s private road, passing several “No Trespassing” signs, and slip
ping through locked gate); United States v. Veatch, 647 F.2d 995, 999 n.6 (9th Cir. 1981) (defendant 
lacked legitimate expectation of privacy in ring given to third party and later received by FBI), cert, 
denied, 102 S. Ct. 2013 (1982); cf. United States v. $364,960.00 in United States Currency, 661 F.2d 319, 
326-27 (5th Cir. 1981) (assignee challenging forfeiture of money allegedly used in violation of federal 
law must demonstrate that assignment was valid and that assignor held valid ownership interest in 
seized property at time of assignment).

8. See United States v. Pirolli, 673 F.2d 1200, 1204 (11th Cir. 1982) (defendant abandoned three bags 
by stating to agent, “I never saw them before in my life”); United States v. McFillin, No. 80-5063, slip 
op. at 5 (4th Cir. Aug. 12, 1981) (defendant lacked legitimate expectation of privacy in debris from 
explosion of bomb planted by defendant in truck in parking lot because defendant abandoned explo
sives in public area); United States v. Sellers, 667 F.2d 1123, 1125-26 (4th Cir. 1981) (defendant aban
doned property inside house by leaving house five months delinquent in rental payments and by 
leaving note to landlady stating that she could have all property left in house); United States v. Brown, 
663 F.2d 229, 230, 232 (D.C. Cir. 1981) (defendant abandoned bag when defendant threw or shoved 
bag into bush after policemen approached defendant and identified themselves); United States v. 
Kendall, 655 F.2d 199, 202 (9th Cir. 1981) (defendants abandoned suitcase when one defendant told 
agents that his name was not on suitcase name tag and that claim check numbers did not match, and 
allowed agents to return suitcase to baggage carousel, and when other defendant concealed fact that he 
carried claim check for suitcase), cert, denied, 102 S. Ct. 1434 (1982); United States v. Biondich, 652 
F.2d 743, 745 (8th Cir.) (defendant abandoned property placed in garbage and removed from defend
ant’s premises by sanitation service), cert, denied, 102 S. Ct. 527 (1981); United States v. Sledge, 650 
F.2d 1075, 1077-78 (9th Cir. 1981) (defendant lacked legitimate expectation of privacy in apartment 
that officers had reasonable ground to believe defendant abandoned); United States v. Diggs, 649 F.2d 
731, 735 (9th Cir. 1981) (defendant abandoned property left unclaimed in motel room for two months 
after defendant vacated motel owing rent and returned room key), cert, denied, 454 U.S. 970 (1981); 
United States v. Veatch, 647 F.2d 995, 999 (9th Cir. 1981) (defendant abandoned wallet after expressly 
denying ownership to police officer), cert, denied, 102 S. Ct. 2013 (1982); United States v. Hunter, 647 
F.2d 566, 567-68 (5th Cir. 1981) (per curiam) (defendant abandoned airplane and motel room when 
airplane left disabled, unattended, and unlocked, and motel room left with key locked inside after 
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knowing exposure of property to the public.9
The scope of fourth amendment protection against unreasonable seizures is 

not easily defined. Although arrests and some detainments less intrusive than 
arrests clearly are seizures within the meaning of the fourth amendment,10 the

defendant paid bill in full and stated that he was departing by checkout time); United States v. 
Reicherter, 647 F.2d 397, 399 (3d Cir. 1981) (defendant abandoned property after placing it as trash in 
public area for collection); United States v. Edwards, 644 F.2d 1, 2 (5th Cir.) (per curiam) (defendant 
lacked legitimate expectation of privacy in vessel when he called for aid, accepted aid from Coast 
Guard, and voluntarily abandoned vessel), cert, denied, 454 U.S. 855 (1981).

9. See United States v. Scherer, 673 F.2d 176, 181 (7th Cir.) (defendant lacked legitimate expectation 
of privacy in property when surveillance post either not on defendant’s property or not within curti
lage), cert, denied, 102 S. Ct. 2935 (1982); United States v. Marin, 669 F.2d 73, 83 (2d Cir. 1982) (de
fendant lacked legitimate expectation of privacy in bag after telling agents bag contained clothes and 
giving agent permission to look into bag); United States v. Lace, 669 F.2d 46, 50 (2d Cir. 1982) (defend
ant lacked legitimate expectation of privacy in area between house, garage, and barn that could be 
observed easily by outsiders who could enter the property at will); United States v. Rose. 669 F.2d 23, 
26-27 (1st Cir.) (defendant lacked legitimate expectation of privacy in intercepted ham radio transmis
sions, which large numbers of ham operators could receive), cert, denied, 51 U.S.L.W. 3254 (U.S. Oct. 4. 
1982); United States v. Sellers, 667 F.2d 1123, 1126 (4th Cir. 1981) (defendants lacked legitimate expec
tation of privacy in their effects when defendants had earlier given police consent to search effects at 
apartment, defendants then had effects moved to friend’s apartment, and friend consented to subse
quent police search); United States v. Blue Diamond Coal Co., 667 F.2d 510, 518 (6th Cir. 1981) (de
fendant lacked reasonable expectation of privacy in books and records inspected by Mine Enforcement 
and Safety Administration when records open for inspection at all times), cert, denied, 102 S. Ct. 2298 
(1982); United States v. Beilina, 665 F.2d 1335, 1343-44 (4th Cir. 1981) (defendant lacked legitimate 
expectation of privacy in interior of plane; visual observations made through plane’s windows by law 
enforcement agents when plane in public parking lot of public airport); United States v. Penn, 647 F.2d 
876, 883 (9th Cir. 1980) (defendant lacked legitimate expectation of privacy in young son with whom 
she shared incriminating information because son was free to reveal information to anyone at will); 
United States v. Kenny, 645 F.2d 1323, 1339 (9th Cir. 1981) (defendant lacked legitimate expectation of 
privacy in phone conversation recorded by party to conversation who was acting as government in
formant).

Records required to be kept pursuant to valid regulatory programs have a "public aspect” for pur
poses of fourth amendment analysis and thus are not private papers entitled to protection. See Dono
van v. Mehlenbacher, 652 F.2d 228, 231 (2d Cir. 1981) (individual has no fourth amendment protection 
against subpoena to produce documents required by federal law to be maintained).

Knowing exposure to the public includes exposure of property to a law enforcement officer acting as 
a private citizen, as well as conversation with an individual who later relates the conversation to legal 
authorities. See United States v. Scherer, 673 F.2d 176, 181-82 (7th Cir.) (defendant lacked legitimate 
expectation of privacy in property after agent obtained invitation onto property by misrepresenting 
identity), cert, denied, 102 S. Ct. 2935 (1982); United States v. Salisbury, 662 F.2d 738, 740 (11th Cir. 
1981) (defendant lacked legitimate expectation of privacy in conversation related by repetition or re
cording to legal authorities by other party to conversation), cert, denied, 102 S. Ct. 2907 (1982); United 
States v. Congote, 656 F.2d 971, 975 (5th Cir. 1981) (defendant lacked reasonable expectation of pri
vacy in conversation when speaking over telephone with undercover DEA agents); United States v. 
Davis, 646 F.2d 1298, 1301 (8th Cir. 1981) (defendant lacked reasonable expectation of privacy in home 
after undercover agent invited in for purpose of transacting unlawful business), cert, denied, 454 U.S. 
868 (1981).

Use of binoculars, flashlights, or other sense-enhancing devices to survey places exposed to public 
view does not violate a defendant’s reasonable expectation of privacy. See United States v. Lace. 669 
F.2d 46, 51 (2d Cir. 1982) (binoculars); United States v. Ocampo, 650 F.2d 421, 427 (2d Cir. 1981) 
(flashlight); United States v. Allen, 675 F.2d 1373, 1381-82 (9th Cir. 1980) (binoculars and sense-en
hancing devices). The question whether use of electronic beepers violates a defendant’s reasonable 
expectation of privacy, however, has divided the circuits. Compare United States v. Brock, 667 F.2d 
1311, 1322 (9th Cir. 1982) (upholding use in private residence) and United States v. Michael. 645 F.2d 
252, 258 (5th Cir.) (en banc) (upholding use in vehicle on public roads), cert, denied, 454 U.S. 950 
(1981) with United States v. Knotts, 662 F.2d 515, 518 (8th Cir. 1981) (invalidating use on private 
property), cert, granted, 102 S. Ct. 2956 (1982).

10. United States v. Cortez, 449 U.S. 411, 417 (1981) (brief investigatory stop fourth amendment 
seizure); Reid v. Georgia, 448 U.S. 438, 440 (1980) (per curiam) (same); Delaware v. Prouse. 440 U.S. 
648, 653 (1979) (stopping automobile fourth amendment seizure); accord Terry v. Ohio, 392 U.S. 1, 16 
(1968) (dictum) (accosting individual and restraining freedom to walk away fourth amendment 
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Supreme Court has not conclusively delineated the boundary between those 
police-citizen encounters that warrant fourth amendment protection and those 
that do not.11 Nevertheless, the courts of appeals generally have ruled that a 
seizure of a person occurs when a law enforcement officer takes action that 
would induce a reasonable person to believe that he has lost his freedom to 
leave the officer’s presence.12

seizure); United States v. Posey, 663 F.2d 37, 41 (7th Cir. 1981) (well settled that even brief stop of 
automobile by police constitutes fourth amendment seizure), cert, denied, 102 S. Ct. 1473 (1982).

11. The Court’s most recent attempt to resolve this problem was in United States v. Mendenhall, 446 
U.S. 544 (1980). In Mendenhall, Justice Stewart, writing for himself and Justice Rehnquist, concluded 
that “a person has been ‘seized’ within the meaning of the fourth amendment only if, in view of all of 
the circumstances surrounding the incident, a reasonable person would have believed that he was not 
free to leave.’’ 446 U.S. at 554 (Stewart, J., with Rehnquist, J.) (footnote omitted). In a dissenting 
opinion joined by three justices, Justice White attacked Justice Stewart’s reasoning as inconsistent with 
the Court’s earlier decision in Dunaway v. New York, 442 U.S. 200 (1979). 446 U.S. at 567-71 (White, 
J., with Brennan, Marshall & Stevens, JJ., dissenting). Although Justice White’s dissent did not de
scribe the characteristics of a fourth amendment seizure, it did identify two rather different approaches 
to the issue. Compare 446 U.S. at 570 & n.3 (suggesting analysis of several factors objectively demon
strates reasonable person’s feeling of detention) with id. at 570 & n.5 (criticizing Justice Stewart’s opin
ion for departing from prior cases focusing on whether government agents subjectively would have 
permitted defendants to leave). Justice Powell, joined by the Chief Justice and Justice Blackmun, con
curred in the judgment and certain sections of Justice Stewart’s opinion. Although Justice Powell did 
“not necessarily disagree” with J ustice Stewart’s standard for determining when a seizure has occurred, 
see id. at 560 n.l (Powell, J., with Burger, C.J. & Blackmun, J., concurring in part and concurring in 
judgment), he chose not to reach the issue because he found the “seizure” in Mendenhall reasonable in 
any event. Id. at 565. Thus, the Court failed to muster a majority for any proposition defining 
“seizure.” See also Reid v. Georgia, 448 U.S. 438, 443 (1980) (per curiam) (Powell, J., with Burger, C.J. 
& Blackmun, J., concurring) {Mendenhall issue remains open); United States v. Setzer, 654 F.2d 354, 
357 (5th Cir. 1981) (Supreme Court has not yet provided definitive standard for determining when 
fourth amendment seizure has occurred).

12. For recent cases finding a fourth amendment seizure, see United States v. Elsoffer, 671 F.2d 1294, 
1297 (11th Cir. 1982) (fourth amendment seizure when agent retained defendant’s flight ticket and 
interrogated him); United States v. Rojas, 671 F.2d 159, 164 (5th Cir. 1982) (fourth amendment seizure 
when Customs agents stopped defendant and asked her to step out of jetport after repeated questioning 
about suspected currency law violation); United States v. Anderson, 663 F.2d 934, 939 (9th Cir. 1981) 
(fourth amendment seizure when 10 law enforcement officers from three jurisdictions present, defend
ants ordered to leave plane, agents escorted defendants roughly 150 feet at night in rainstorm to termi
nal closed to public, placed them in room roughly 10 by 20 feet in size, and at least one agent remained 
present constantly, even during trips to restroom or telephone; circumstances would indicate to reason
able person that he or she not free to leave); United States v. Martell, 654 F.2d 1356, 1359 (9th Cir.
1981) (fourth amendment seizure when agents told defendants that narcotics investigation underway; 
apparent that agents would not have permitted defendants to leave or their luggage to be moved during 
brief investigation); United States v. Jefferson, 650 F.2d 854, 856 (6th Cir. 1981) (fourth amendment 
seizure when DEA agent stopped defendant, identified self, and requested defendant to accompany him 
to baggage claims office); United States v. Patino, 649 F.2d 724, 726-27 (9th Cir. 1981) (fourth amend
ment seizure when agents in airport stopped alien defendant with language problem, did not tell de
fendant she could leave, and asked for identification in show of authority).

In contrast, for recent cases finding no fourth amendment seizure, see United States v. Moore, 675 
F.2d 802, 807-08 (6th Cir. 1982) (no fourth amendment seizure when DEA agents non threateningly 
approached defendant at airport to ask a few questions); United States v. Black, 675 F.2d 129, 135-36 
(7th Cir. 1982) (no fourth amendment seizure based on three factors: no excessive show of authority, 
defendant’s education and intelligence did not make him vulnerable to coercion by police, and physical 
setting of encounter did not result in isolation or restraint); United States v. Beale, 674 F.2d 1327, 1329- 
30 (9th Cir. 1982) (no fourth amendment seizure when detective approached and questioned defend
ants, suspects free to leave, and situation noncoercive); United States v. Jodoin, 672 F.2d 232, 234 (1st 
Cir. 1982) (no fourth amendment seizure when defendant stopped and questioned, voluntarily accom
panied agent to DEA office, and left shortly thereafter); Gomez v. Turner, 672 F.2d 134, 144 (D.C. Cir.
1982) (no fourth amendment seizure when officer merely requested identification); In re Grand Jury 
Proceedings (Harrisburg), 658 F.2d 211, 213 (3d Cir. 1981) (no fourth amendment seizure when person 
subpoenaed to appear before grand jury); United States v. Smith, 649 F.2d 305, 308 (5th Cir. 1981) (no 
fourth amendment seizure when officers requested identification, asked whether defendant would vol-
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Fourth amendment protections apply only to searches and seizures con
ducted pursuant to governmental authority,13 including administrative 
searches.14 The fourth amendment does not apply to private intrusions.15 Fur-

untarily submit to pat down of body and search of suitcase, and defendant agreed); United States v. 
Setzer, 654 F.2d 354, 357-58 (5th Cir. 1981) (no fourth amendment seizure when DEA agent ap
proached defendant in airport, identified himself, and persistently questioned defendant even after de
fendant refused to consent to search); United States v. Sanford, 658 F.2d 342, 345 (5th Cir. 1981) (no 
fourth amendment seizure when DEA agent merely requested information without displaying excessive 
show of authority), cert, denied, 102 S. Ct. 1618 (1982); United States v. Hernandez, 668 F.2d 824, 828 
(5th Cir. 1981) (no fourth amendment seizure when customs officers questioned defendants at boat 
dock, because dock proximate to border and foreign shores and boat large enough to have originated 
trip outside United States); United States v. Moeller, 644 F.2d 518, 520 (5th Cir.) (no fourth amend
ment seizure when DEA agent stopped defendant for questioning, as long as defendant’s cooperation 
not obtained by coercion, force, or other use of authority), cer/. denied, 102 S. Ct. 669 (1981).

13. The security of one’s privacy against arbitrary intrusions by the police is at the core of the fourth 
amendment, and is enforceable against the states through the due process clause of the fourteenth 
amendment. Wolf v. Colorado, 338 U.S. 25, 27-28 (1949). This right of privacy under the fourth 
amendment is enforceable against the states by the same exclusionary rule as is used against the federal 
government. Mapp v. Ohio, 367 U.S. 643, 655 (1961). The fourth amendment applies to searches and 
seizures by government agents at sea as well as on land. United States v. Streifel, 665 F.2d 414, 422 (2d 
Cir. 1981). Fourth amendment standards also govern the conduct of tribal officers. United States v. 
Clifford, 664 F.2d 1090, 1092 n.3 (8th Cir. 1981); accord United States v. Lester, 647 F.2d 869, 872 (8th 
Cir. 1981) (although Bill of Rights not applicable to Indians on Indian land, Indian Civil Rights Act 
incorporates fourth amendment standards).

14. Donovan v. Dewey, 452 U.S. 594, 598, 602 (1981) (fourth amendment protections extend to mine 
inspections under federal statute); Michigan v. Tyler, 436 U.S. 499, 504-05 (1978) (fourth amendment 
protections extend to searches of fire-gutted buildings by inspectors); Marshall v. Barlow’s, Inc., 436 
U.S. 307, 311 (1978) (fourth amendment protections extend to OSHA inspections); G.M. Leasing Corp, 
v. United States, 429 U.S. 338, 358 (1977) (fourth amendment protections extend to IRS seizures to 
enforce tax laws); United States v. Blue Diamond Coal Co., 667 F.2d 510, 517 (6th Cir. 1981) (fourth 
amendment protections extend to Mine Enforcement and Safety Administration inspections), cert, de
nied, 102 S. Ct. 2298 (1982); Blackie’s House of Beef, Inc. v. Castillo, 659 F.2d 1211, 1217 (D.C. Cir. 
1981) (fourth amendment protections extend to INS enforcement activities), cert, denied. 102 S. Ct. 
1432 (1982).

15. See Burdeau v. McDowell, 256 U.S. 465, 473-75 (1921) (fourth amendment inapplicable when 
former employee took papers incriminating discharged employee from office safe and desk and turned 
them over to Justice Department); United States v. Jennings, 653 F.2d 107, 110 (4th Cir. 1981) (fourth 
amendment inapplicable when private airline security agent searched package for drugs upon receiving 
tip from DEA, even though DEA agents present at search); United States v. Weller, 652 F.2d 964, 968 
(10th Cir. 1981) (fourth amendment inapplicable when police permitted defendant to retrieve personal 
effects from seized car; defendant, not police, opened trunk); United States v. McGreevy, 652 F.2d 849, 
851 (9th Cir. 1981) (fourth amendment inapplicable when Federal Express employee, also full time 
police officer at night, searched package finding quaaludes and notified DEA; officer carefully sepa
rated two jobs); United States v. Veatch, 647 F.2d 995, 1000 (9th Cir. 1981) (fourth amendment inappli
cable when manager of motel moved defendant’s belongings and delivered them to FBI after learning 
of FBI investigation), cert, denied, 102 S. Ct. 2013 (1982).

The fourth amendment does apply if the private person, “in light of all the circumstances of the case, 
must be regarded as an ‘instrument or agent of the state.’ ” United States v. McGreevy, 652 F.2d 849, 
851 (9th Cir. 1981) (quoting Coolidge v. New Hampshire, 403 U.S. 443, 447 (1971)); see United States 
v. Walther, 652 F.2d 788, 791-93 (9th Cir. 1981) (airline employee acts as “instrument or agent” of state 
when employee’s search of “Speed Pac” case conducted with expectation of reward from DEA based 
on DEA encouragement of earlier searches).

The Fifth Circuit this term in Dobyns v. E-Systems, Inc., 667 F.2d 1219 (5th Cir. 1982), outlined 
three theories of state action under which a search, although conducted by private entities, is pursuant 
to governmental authority and therefore subject to the strictures of the fourth amendment. The “symbi
otic relationship” theory governs cases in which the government has “so far insinuated itself into a 
position of interdependence [with a private entity] that it must be recognized as a joint participant in 
the challenged activity . . . .” Id. at 1222 (quoting Burton v. Wilmington Parking Auth., 365 U.S. 715, 
725 (1961)). The “public function” theory governs cases involving governmental delegation of powers 
traditionally exclusively reserved to the government, or involving the assumption by private parties of 
governmental power. Id. at 1223. The third, or “regulatory nexus” theory of state action, inquires 
“whether there is a sufficiently close nexus between the State and the challenged action of the regulated 
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ther, the fourth amendment does not restrict the actions of foreign officials 
unless those authorities either act in a way that “shocks the conscience”16 or 
act with the assistance of American authorities or as their agents.17

The fourth amendment prohibits only unreasonable searches and seizures.18 
Courts determine the reasonableness of a search by balancing the intrusiveness 
of the search against the consequent benefit to the public.19 Subject to certain

entity so that the action of the latter may be fairly treated as that of the state itself.” Id. at 1223 (quoting 
Jackson v. Metropolitan Edison Co., 419 U.S. 345, 351 (1974)). In Dobyns the court relied on both the 
public function and symbiosis theories to hold that certain employees of E-Systems may bring claims 
alleging unconstitutional searches against their employer, a private company, because E-Systems en
gaged in state action. Id. at 1225, 1228.

16. Cf. United States v. Hawkins, 661 F.2d 436, 456 (5th Cir. 1981) (fourth amendment inapplicable 
when search of crashed airplane carried out by Panamanian officials pursuant to Panamanian search 
warrant and subsequent search conducted in acceptable manner; no circumstances surrounding search 
shock the conscience), cert, denied, 102 S. Ct. 2274 (1982).

17. Cf. United States v. Hawkins, 661 F.2d 436, 456 (5th Cir. 1981) (fourth amendment inapplicable 
when DEA agents neither participated in search by Panamanian officials nor persuaded officials to 
conduct search, but merely notified officials of crash of plane suspected of carrying drugs), cert, denied, 
102 S. Ct. 2274 (1982); United States v. Benedict, 647 F.2d 928, 930-31 (9th Cir.) (fourth amendment 
inapplicable when search initiated by Thai police under Thai law and DEA agents merely accompa
nied at invitation of Thai police), «77. denied, 454 U.S. 1087 (1981); United States v. Maher, 645 F.2d 
780, 783 (9th Cir. 1981) (per curiam) (fourth amendment inapplicable when American officials did not 
participate in alleged wiretaps and Canadian police were not acting as agents for American counter
parts in conducting alleged eavesdropping).

18. Carroll v. United States, 267 U.S. 132, 147 (1925); see United States v. Weir, 657 F.2d 1005, 1007 
(8th Cir. 1981) (per curiam) (“the fourth amendment’s proper function is to constrain, not against all 
intrusions as such, but against intrusions which are not justified in the circumstances, or which are 
made in an improper manner”) (quoting Shmerber v. California, 384 U.S. 757, 768 (1966)); United 
States v. Sandler. 644 F.2d 1163, 1165 (5th Cir. 1981) (en banc) (although statute authorizing customs 
officers to stop and search at border subject to no express limitations, constitutional test of reasonable
ness still applies).

19. United States v. Cortez, 449 U.S. 411, 421 & n.4 (1981) (limited intrusion upon privacy caused by 
brief stop of defendant’s truck weighed against “wide public interest” in effective measures to prevent 
entry of illegal aliens); United States v. Martinez-Fuerte, 428 U.S. 543, 556-58 & n.12 (1976) (“quite 
limited” intrusion of routine stop at permanent border checkpoint balanced against substantial public 
interest in controlling flow of illegal immigrants); United States v. Hinckley, 672 F.2d 115, 129 (D.C. 
Cir. 1982) (per curiam) (reasonableness depends “on a balance between the public interest and the 
individual’s right to personal security free from arbitrary interference”) (quoting United States v. 
Brignoni-Ponce, 422 U.S. 873, 878 (1975)); United States v. Hernandez, 668 F.2d 824, 828 (5th Cir. 
1981) (minimal intrusion upon privacy caused by customs officers’ inquiries balanced against legitimate 
need of government to fulfill its customs functions); Blackie’s House of Beef, Inc. v. Castillo, 659 F.2d 
1211, 1227 (D.C. Cir. 1981) (court inferred from restrictions on search warrant issued by magistrate that 
magistrate had properly balanced restaurant owner’s privacy interest against public’s interest in en
forcement of immigration laws), cert, denied, 102 S. Ct. 1432 (1982); Lawson v. Kolender, 658 F.2d 
1362, 1366-67 (9th Cir. 1981) (serious intrusion on personal security imposed by statute requiring per
sons to provide identification when requested by police officer having reasonable suspicion of criminal 
activity outweighs mere possibility that identification may provide link leading to arrest); United States 
v. Hubbard, 650 F.2d 293 (D.C. Cir. 1981) (generalized and particularized interests of public access 
weighed against privacy interests to determine whether public access to documents seized is appropri
ate); Marshall v. Horn Seed Co., 647 F.2d 96, 100 (10th Cir. 1981) (reasonableness test involves “bal
ancing the need to search against the invasion which the search entails”) (quoting Camara v. Municipal 
Court, 387 U.S. 523, 537 (1967)); United States v. Tate, 648 F.2d 939, 941 (4th Cir. 1981) (reasonable
ness depends upon balancing intrusion on the defendant’s fourth amendment rights against legitimate 
governmental interest sought to be promoted); United States v. Michael, 645 F.2d 252, 259 (5th Cir.) 
(governmental interest in eliminating illegal drug manufacture persuasive reason to permit minimally 
intrusive practice of monitoring defendant’s travel on public roads during daytime by beeper), cert, 
denied, 454 U.S. 950 (1981); United States v. Sandler, 644 F.2d 1163, 1166-67 (5th Cir. 1981) (en banc) 
(intrusion on privacy caused by pat down search and search of boots at border outweighed by national 
interest in self-protection and protection of tariff revenues).
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narrowly defined exceptions,20 warrantless searches are unreasonable per se.21 
Entries into private homes to make arrests must either be authorized by war
rant22 or be justified by exigent circumstances.23 Warrantless arrests in public 
places, however, are permissible when based on probable cause.24

Probable Cause. The fourth amendment protects an individual’s legiti
mate expectations of privacy by requiring that probable cause exist before a 
law enforcement officer undertakes a search or seizure.25 An officer has prob
able cause to make an arrest when, at the time the arrest is made,26 the facts 
and circumstances within his knowledge27 and of which he has reasonably 
trustworthy information are sufficient to lead a prudent person to believe that

20. For a discussion of specific exceptions to the warrant requirement, see infra notes 130-322 and 
accompanying text.

21. Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973); United States v. Martino, 664 F.2d 860, 869 
(2d Cir. 1981); United States v. Segura, 663 F.2d 411, 414 (2d Cir. 1981); United States v. Posey, 663 
F.2d 37, 41 (7th Cir. 1981), cert. denied, 102 S. Ct. 1473 (1982).

22. Payton v. New York, 445 U.S. 573, 587-89 (1980); see Carnejo-Molina v. Immigration and Natu
ralization Serv., 649 F.2d 1145, 1148 (5th Cir. 1981) (entry into home with neither arrest warrant nor 
search warrant violated fourth amendment rights). But see United States v. Clifford, 664 F.2d 1090, 
1093 (8th Cir. 1981) (even if defendant has legitimate expectation of privacy in residence of third party, 
entry on the basis of existing arrest warrant for defendant, not in arresting officer’s possession, and on 
basis of probable cause to believe defendant within premises, does not violate defendant’s fourth 
amendment rights under Payton).

A balancing of interests appears to be at least partially responsible for the contrast between the 
Payton holding and the ruling in United States v. Watson, 423 U.S. 411 (1976), in which the Court 
upheld a warrantless public arrest for a felony supported by probable cause, id. at 423-24. See Payton 
v. New York, 445 U.S. 573, 603 (1980) (Blackmun, J., concurring) (Court’s balancing of governmental 
and individual interests justifies result in both Watson and Payton). Compare id. at 586-87 (physical 
entry into home and seizure of person severe intrusions upon personal privacy interests) and id. at 602 
(no evidence that law enforcement suffers in states requiring warrant for arrest in home) hv/A United 
States v. Watson, 423 U.S. 411, 423-24 (1976) (warrant requirement for public felony arrests would 
“encumber criminal prosecutions”) and id. at 431-32 (warrant requirement for public felony arrests 
could “severely hamper effective law enforcement”) and id. at 432-33 (Powell, J., concurring) (warrant
less arrest made when individual has reasonable expectation of privacy presents issues different from 
that in Watson).

When considering fourth amendment warrant requirements for arrest, the Court also has drawn 
upon common law precedent, Payton v. New York, 445 U.S. at 583-86, and the history of the fourth 
amendment. See Steagald v. United States, 451 U.S. 204, 217-20 (1981) (relying on history of fourth 
amendment and Supreme Court cases interpreting that history). But see Payton v. New York. 445 U.S. 
at 591 n.33 (discussing important differences between common law rules relating to searches and 
seizures and those that evolved through process of interpreting fourth amendment in light of contempo
rary norms and conditions).

23. See United States v. Congote, 656 F.2d 971, 974 (5th Cir. 1981) (entry into apartment to make 
warrantless arrest of lessee in absence of exigent circumstances violates fourth amendment). In Payton 
the Supreme Court did not address the issue whether exigent circumstances might justify warrantless 
intrusions into a suspect’s home to effectuate a felony arrest. 445 U.S. at 583 (noting exigent circum
stances not an issue).

24. United States v. Watson, 423 U.S. 411, 423-24 (1976) (warrantless public arrest for felony sup
ported by probable cause does not violate fourth amendment).

25. U.S. Const, amend. IV.
26. See United States v. Tinkle, 655 F.2d 617, 623 (5th Cir. 1981) (validity of arrest turns on knowl

edge of arresting officer at moment of arrest, not at moment decision to arrest is made), cert, denied, 102 
S. Ct. 1285 (1982); United States v. Hansen, 652 F.2d 1374, 1390 (10th Cir. 1981) (probable cause must 
exist at moment of arrest).

27. See United States v. Woolery, 670 F.2d 513, 515 (5th Cir.) (experience of agents taken into 
account in determining probable cause), cert, denied, 51 U.S.L.W. 3254 (U.S. Oct. 4, 1982); United 
States v. Tinkle, 655 F.2d 617, 621 (5th Cir. 1981) (“[i]n all situations the officer is entitled to assess the 
facts in light of his experience”) (quoting United States v. Brignoni-Ponce, 422 U.S. 873, 885 (1975)), 
cert, denied, 102 S. Ct. 1285 (1982).
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the suspect has committed or was committing an offense.28 Similarly, an of-

28. Beck v. Ohio, 379 U.S. 89, 91 (1964); see United States v. Allen, 675 F.2d 1373, 1383 (9th Cir.
1980) (probable cause to arrest crew of vessel when police observed furtive nighttime off-loading, crew 
failed to respond to orders to stop, and crew began throwing boxes overboard); id. at 1382 (probable 
cause to arrest defendants on shore following observation of off-loading activities from unlighted vessel 
in middle of night when agents had further information); id. at 1383 (probable cause to arrest three 
defendants observed shortly after offshore smuggling operation when first defendant wearing wetsuit, 
second defendant wet and carrying type of pliers used by arrested smugglers, and third defendant 
hitchhiking with wet and sandy clothes even though weather throughout state clear and dry).

For recent cases in which courts have found probable cause to arrest, see United States v. Moore, 675 
F.2d 802, 808 (6th Cir. 1982) (probable cause to arrest when defendant lied in denying arrival on 
certain flight and consensual search revealed numbers on piece of stationery corresponding with agent’s 
knowledge of cocaine prices in city of flight’s departure); United States v. Corbitt, 675 F.2d 626. 629 
(4th Cir. 1982) (probable cause to arrest defendant for assault on federal officer when defendant pushed 
agent as agent reached for bag that he had reasonable and articulable suspicion to believe contained 
cocaine); United States v. Long, 674 F.2d 848, 853 (11th Cir. 1982) (probable cause to arrest defendant 
when agents told that truck with Florida plates would assist in unloading marijuana from airplane, and 
defendant drove up to that plane at 4:30 in morning in truck with Florida plates); United States v. 
McCulley, 673 F.2d 346, 351-52 (11th Cir. 1982) (probable cause to arrest three defendants involved in 
plot to rob mails in airplane when first defendant hid himself in trunk on commercial flight in violation 
of 18 U.S.C. § 2199 (1976); second defendant picked up dolly which could be used to move trunk and 
had claim check for trunk; and third defendant, who officers knew was on same flight, discovered in 
possession of bag which second defendant had picked up); United States v. Elsoffer, 671 F.2d 1294, 
1299 (11th Cir. 1982) (probable cause to arrest defendant passenger on flight from Florida for drug 
possession when agents observed bulge, unusual in size and shape and abnormally located on front of 
defendant’s trousers from waistline to crotch); United States v. McGlynn, 671 F.2d 1140, 1145 (8th Cir. 
1982) (probable cause to arrest defendants for possession and distribution of narcotics when police 
observed first defendant exchanging large amount of cash that he had recently obtained from under 
front seat of second defendant’s car); United States v. Rojas, 671 F.2d 159, 165-66 (5th Cir. 1982) 
(probable cause to arrest defendant for illegal transportation of currency when police obtained infor
mation that defendant would be flying to Colombia carrying $ 1 million in cash and defendant reached 
time of departure without filing report required by statute when leaving country with over $5000); 
Smith v. Gonzales, 670 F.2d 522, 527 (5th Cir. 1982) (probable cause to arrest defendant on charge of 
carnal knowledge on basis of young woman’s statement that she had sexual relations with defendant); 
United States v. Woolery, 670 F.2d 513, 515-16 (5th Cir. 1982) (probable cause to arrest defendant 
when officers observed defendant in continuous surveillance of truck known to be delivering package of 
cocaine); United States v. Hammond, 666 F.2d 435, 439 (9th Cir. 1982) (probable cause to arrest de
fendant when eyewitness reported observing black man with limp near bank who looked like bank 
robber and police officers arriving at bank 10-15 minutes later noticed that defendant walked with limp 
and that ski mask was in plain view on floorboard of defendant’s car in August); United States v. 
Green, 670 F.2d 1148, 1151-53 (D.C. Cir. 1981) (probable cause to arrest defendant when experienced 
drug enforcement officer observed defendant and two others engage in apparent drug sale in area where 
illegal drug activity common, parties attempted to conceal exchanged object, and defendant after notic
ing officer approaching attempted to flee and made motion to dispose of object exchanged), cert, denied, 
102 S. Ct. 2928 (1982); United States v. Todisco, 667 F.2d 255, 259-60 (2d Cir. 1981) (probable cause to 
arrest defendant based on wiretap evidence and DEA agent’s observations of meeting between defend
ant and known narcotics dealer on morning of dealer’s heroin sale to DEA agents), cert, denied, 102 S. 
Ct. 1250 (1982); Babula v. Immigration and Naturalization Serv., 665 F.2d 293, 297-98 (3d Cir. 1981) 
(probable cause to arrest defendants after each answered questions with inculpatory responses); United 
States v. Weber, 668 F.2d 552, 552-61 (1st Cir. 1981) (probable cause to arrest driver, McDougal, and 
passengers in blue pick-up when crew list of ship seized in smuggling operation identified passengers as 
probable members of narcotics conspiracy, and papers uncovered during investigation referred to “blue 
p/u” and “Mac”), cert, denied, 102 S. Ct. 2904 (1982); United States v. Torres, 663 F.2d 1019, 1022-23 
(10th Cir. 1981) (probable cause to arrest defendants when both defendants and their vehicle corre
sponded to police information about recent bank robbery and consensual search led to discovery of 
weapons), cert, denied, 102 S. Ct. 2237 (1982); United States v. Sears, 663 F.2d 896, 902-03 (9th Cir.
1981) (probable cause to arrest defendant observed sitting in vehicle with out of state license plates 
looking through binoculars at bank across street for 10 minutes when defendant stated to questioning 
officer that there was gun in glove compartment), cert, denied, 102 S. Ct. 1731 (1982); United States v. 
Darland, 659 F.2d 70, 71-72 (5th Cir. 1981) (probable cause to arrest defendant when defendant identi
fied as owner of abandoned vehicle matching description of vehicle used in bank robbery, defendant 
and accomplice generally matched description of bank robbers, and the two were found wearing wet 
and muddy clothing in area near swamp where bloodhounds lost trail); In re Grand Jury Proceedings 
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(Harrisburg), 658 F.2d 211, 215 (3d Cir. 1981) (probable cause to issue bench warrant for arrest of 
defendant who willfully failed to appear before grand jury following receipt of subpoena); Government 
of the Virgin Islands v. Rasool, 657 F.2d 582, 586 (3d Cir. 1981) (probable cause to arrest defendant 
when officer approached car that another officer had observed earlier carrying escaped prisoner, 
smelled gun powder and gun cleaning solution in car, and saw gun cleaning brushes, pan, and rags in 
car); United States v. White, 655 F.2d 1302, 1304 (D.C. Cir. 1981) (per curiam) (probable cause to arrest 
defendant when officers in high crime area observed defendant exchange currency for small object with 
passenger in car visited by known narcotics addicts on numerous prior occasions); United States v. 
Tinkle, 655 F.2d 617, 621-22 (5th Cir. 1981) (probable cause to arrest defendants when agents had 
learned that key witness*  life threatened, agents observed defendants conducting prolonged covert sur
veillance of witness, and defendants attempted to flee after noticing presence of agents), cert, denied, 
102 S. Ct. 1285 (1982); United States v. Bland, 653 F.2d 989, 995 (5th Cir. 1981) (probable cause to 
arrest captain of tug pulling barge and operator of yacht, attempting to rendezvous with barge, after 
lawful search led to discovery of marijuana on barge); Government of the Virgin Islands v. Jarvis, 653 
F.2d 762, 764 (3d Cir. 1981) (probable cause to arrest defendant when car involved in robbery found 
wrecked, defendant found by officer near accident scene acting in suspicious manner, and defendant or 
accomplice fired shots while two were attempting to flee from police); United States v. Rice, 652 F.2d 
521, 525 (5th Cir. 1981) (probable cause to arrest defendant when defendant refused to give proper 
identification on the officer’s initial request, gave obviously false birth dates, passively resisted officer 
during frisking, and was identified as person who passed counterfeit bill); id. at 525 (probable cause to 
arrest second defendant when second defendant reluctant to reveal identity, denied having identifica
tion until officer spotted his wallet, and defendant identified as one of men with first defendant when 
latter passed counterfeit bill); United States v. Hansen, 652 F.2d 1374, 1388 (10th Cir. 1981) (probable 
cause to arrest defendant when prior arrests of codefendant and others led to information that person 
possessing large amount of cocaine was in one of five motel rooms, defendant and codefendant regis
tered together giving same home state as persons previously arrested, and defendant’s room key was in 
possession of arrested codefendant); United States v. Ocampo, 650 F.2d 421, 426 (2d Cir. 1981) (prob
able cause to arrest first defendant with prior arrest for drug trafficking when agents observed series of 
activities from which drug trafficking may be inferred and defendant’s first name appeared on seized 
list of drug traffickers); id. at 428 (probable cause to arrest second defendant when seized document 
showed scheduled narcotics transaction with person matching defendant’s description and nickname 
and defendant arrived at precise time and place scheduled); id. at 429 (probable cause to arrest third 
defendant when defendant was passenger in car driven by person believed to be engaging in narcotics 
transaction, defendant appeared nervous, police discovered loaded pistol under defendant’s seat, and 
additional bullet discovered in defendant’s pocket); id. at 427 (probable cause to arrest fourth defend
ant recognized as fugitive from Immigration and Naturalization Service); United States v. Roberson, 
650 F.2d 84, 86 (5th Cir.) (probable cause to arrest postal carrier for mail theft when inspectors ob
served defendant taking mail from government vehicle and placing it in car, failed to find undelivered 
“test letters” in “dead” letter box of Post Office, and later viewed partially opened “test letters” in 
defendant’s possession), cert, denied, 102 S. Ct. 675 (1981); United States v. Jackson, 649 F.2d 967, 978 
(3d Cir. 1981) (probable cause to arrest defendant when officers observed defendant hurry into back 
room of bar and put into freezer clear plastic bag of pink capsules of type commonly used to contain 
heroin); United States v. Tate, 648 F.2d 939, 943 (4th Cir. 1981) (probable cause to arrest defendant, 
driver, when license check showed car listed as stolen); United States v. Varkonyi, 645 F.2d 453, 458 
(5th Cir. 1981) (probable cause to arrest scrap metal yard workers when upon noticing approach of 
INS, workers shouted warning, stopped working, and sought cover to avoid detection); United States v. 
Ortega, 644 F.2d 512, 515 (5th Cir. 1981) (per curiam) (probable cause to arrest crew of ship when 
agents detected odor of marijuana and saw leafy bales piled on deck as they executed stop); United 
States v. Baldwin, 644 F.2d 381, 384 (5th Cir. 1981) (per curiam) (probable cause to arrest defendant 
when witness to bank robbery provided positive identification of defendant’s truck as getaway vehicle 
and defendant fit description of one of robbers); cf. United States v. Lester, 647 F.2d 869, 873 (8th Cir. 
1981) (probable cause under Indian Civil Rights Act to arrest defendant when officers recently in
formed of defendant’s participation in assault and observed defendant with blood and hair on pants 
and boots).

For recent cases in which courts have not found probable cause to arrest, see United States v. Moore, 
675 F.2d 802, 808 (6th Cir. 1982) (no probable cause to arrest defendant when defendant left plane 
arriving from major drug supply center among first passengers and walked through terminal taking 
circuitous route and looking about in nervous fashion); United States v. Morin, 665 F.2d 765, 770 (5th 
Cir. 1982) (no probable cause to arrest when defendant exhibited characteristics of drug courier profile, 
defendant had previous narcotics convictions and was suspected of smuggling drugs from Colombia, 
airline ticket indicated use of alias, and detector dog showed some interest in but did not attack checked 
bag); United States v. Place, 660 F.2d 44, 49 (2d Cir. 1981) (dicta) (no probable cause to arrest defend
ant when he arrived on plane from “source city,” behaved nervously, had minor errors on baggage tag, 
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fleer has probable cause to conduct a search if a reasonably prudent person,29 
based on the facts and circumstances known by the officer, would be justified 
in concluding that the items sought are connected with criminal activity and 
that they will be found in the place to be searched.30 Although courts do not

told undercover officers that he recognized them as policemen, and lied to DEA about previous search 
of luggage), cert, denied, 102 S. Ct. 2905 (1982); United States v. Ceballos, 654 F.2d 177, 185-86 (2d Cir. 
1981) (no probable cause to arrest defendant when he entered three family house where one individual 
was under surveillance for drug trafficking, left shortly afterwards carrying paper bag, looked up and 
down street in “curious manner,” and fit “profile” of alleged drug buyers); Passman v. Blackbum, 652 
F.2d 559, 564-65 (5th Cir. 1981) (no probable cause to arrest defendant when only information officers 
had to rely on was police radio bulletin that “tall, dark complexioned, white male” was wanted in 
connection with armed robbery); United States v. Jefferson, 650 F.2d 854, 857 (6th Cir. 1981) (no prob
able cause to arrest black defendant when agents received tip that black man would arrive from Los 
Angeles carrying drugs and defendant walked quickly through terminal after arriving from Los Ange
les and did not pick up luggage until someone arrived to pick him up at airport).

A lawful seizure must be based on a nexus between the item seized and particular criminal behavior; 
the nexus must be one known to the officers at the time of the seizure and may not be based on mere 
speculation. See United States v. Barnett, 667 F.2d 835, 843-44 (9th Cir. 1982) (agents could lawfully 
seize brochures containing instructions for manufacture of illegal drug as well as mailing lists and other 
materials that would be relevant evidence in prosecution of defendant for aiding and abetting manufac
ture of illegal drugs); United States v. White, 660 F.2d 1178, 1184 (7th Cir. 1981) (agents could lawfully 
seize $42,194 found in defendant’s upstairs apartment when at time of consensual search, agents knew 
that defendant had engaged in several narcotics transactions with undercover officer, at least one of 
which had taken place in defendant’s apartment).

29. A reviewing court should determine the existence of probable cause by an objective standard, 
even when a law enforcement officer testifies that he conducted a search without personally believing 
that probable cause existed. United States v. Gray, 659 F.2d 1296, 1300 (5th Cir. 1981).

30. Carroll v. United States, 267 U.S. 132, 162 (1925). For recent cases in which courts have found 
probable cause to search, see United States v. Erickson, 676 F.2d 408, 410 (10th Cir. 1982) (probable 
cause to search defendant’s tax business offices when incriminating information given by three former 
employees and one current employee sufficient to show offense ongoing); United States v. Lowry, 675 
F.2d 593, 595 (4th Cir. 1982) (probable cause to search defendant’s apartment for package known to 
contain hashish oil when woman in apartment had picked up package from post office that afternoon, 
defendant had picked up similar packages in past, and defendant lived at address on package); United 
States v. Drake, 673 F.2d 15, 18 (1st Cir. 1982) (probable cause to search defendant’s lab when defend
ant received numerous chemicals known to be ingredients of methamphetamine, including two that in 
combination can only produce methamphetamine, assembly of lab equipment indicated chemical syn
thesis in progress, and defendant behaved in suspicious manner); United States v. Sumpter, 669 F.2d 
1215, 1221 (8th Cir. 1982) (probable cause to search defendant’s residence when police found mari
juana in defendant’s garbage, reliable informants reported defendant selling cocaine, and drug suspects 
among large number of individuals visiting defendant’s residence for short time); United States v. 
Romo, 669 F.2d 285, 290 (5th Cir. 1982) (probable cause to search defendant’s van when defendant’s 
accomplice after arrest for possession of cocaine told agents that defendant was source and would 
return to accomplice’s home later that evening to collect payment, and agents subsequently found de
fendant in van parked in front of accomplice’s home); United States v. Haley, 669 F.2d 201, 204 (4th 
Cir. 1982) (probable cause to search car when strong marijuana odor emanating from vehicle and 
defendant gave policeman small bag of marijuana from under seat); United States v. Brock, 667 F.2d 
1311, 1323 (9th Cir. 1982) (probable cause to search cabin on day after police arrested defendants at 
mobile home and seized chemicals there when members of conspiracy had been accumulating large 
quantities of chemicals, but lab in mobile home relatively small and electronic beeper that police had 
placed in cannister of methylamine indicated that on day of arrest cannister still in cabin); Anthony v. 
United States, 667 F.2d 870, 874 (10th Cir.) (probable cause to search defendant’s residence when 
defendant arrested with wiretapping device and reasonable to assume device had been assembled at 
defendant’s residence), cert, denied, 102 S. Ct. 2959 (1982); United States v. Barnett, 667 F.2d 835, 840- 
41 (9th Cir. 1982) (probable cause to search defendant’s residence when magazine advertisement stated 
drug manufacture instructions sold from post office box, defendant rented box and was observed pick
ing up mail from box, and money order receipts endorsed by defendant found in possession of pur
chaser); Doescher v. Estelle, 666 F.2d 285, 288 (5th Cir. 1982) (probable cause to search defendant’s 
house when eyewitness identified defendant as robber, anonymous informant stated defendant had 
robbed store and had gun and bag used in robbery in house, and pickup used in robbery linked to 
defendant and defendant’s residence); United States v. Minis, 666 F.2d 134, 139 (5th Cir.) (probable 
cause to search rural property when intercepted telephone conversation suggested owner cultivating 
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marijuana, and owner traveled from apartment to rural property for short time each day), cert. denied, 
102 S. Ct. 2013 (1982); United States v. Flynn, 664 F.2d 1296, 1304-05 (5th Cir.) (probable cause to 
place electronic surveillance device in aircraft when defendants paid $150,000 in cash for plane, insisted 
FAA act with haste to clear plane for flying, plane had no seats, and defendants previously involved in 
marijuana smuggling), cert, denied, 102 S. Ct. 1979 (1982); United States v. McEachin, 670 F.2d 1139, 
1141 (D.C. Cir. 1981) (probable cause to search defendant’s apartment for sawed-off shotgun when 
officer received robbery lookout report describing suspect as carrying shotgun and four eyewitnesses 
stated that defendant participated in robbery and had shotgun in apartment); United States v. Todisco, 
667 F.2d 255, 258 (2d Cir. 1981) (probable cause to install wiretap on defendant’s phone when defend
ant known narcotics dealer, pen register disclosed numerous calls to other narcotics dealers, and de
fendant seen publicly with known dealers), cert, denied, 102 S. Ct. 1251 (1982); Blair v. United States, 
665 F.2d 500, 506 (4th Cir. 1981) (probable cause to search vessel when officer smelled odor of mari
juana upon boarding as part of valid investigatory stop); United States v. Timpani, 665 F.2d 1, 3-4 (1st 
Cir. 1981) (probable cause to search defendant’s house when circumstantial evidence suggested defend
ant involved in gambling and loansharking, agent overheard defendant settling gambling accounts, and 
sources overheard statements of other loansharks implicating defendant); United States v. Martino, 664 
F.2d 860, 867 (2d Cir. 1981) (probable cause to authorize wiretap on defendant’s phone when agents 
had considerable evidence that defendant engaged in narcotics trafficking), cert, denied, 102 S. Ct. 3493 
(1982); United States v. Anderson, 663 F.2d 934, 937 n. 1 (9th Cir. 1981) (probable cause to search 
attache case when detector dog alerted to presence of narcotics in all four other pieces of luggage 
carried on flight chartered by defendant and associates); United States v. Fogarty, 663 F.2d 928, 929 
(9th Cir. 1981) (per curiam) (probable cause to search defendant’s apartment when defendant brought 
to store for developing film depicting nude minor females, gave fictitious name and address, and had 
previous conviction for indecent exposure and solicitation of lewd conduct); United States v. Schmidt, 
662 F.2d 498, 504 (8th Cir. 1981) (probable cause to search truck when informant stated that defendant 
packaged marijuana in plastic garbage bags for distribution by vehicle and officer viewed six large 
plastic bags in defendant’s truck); id. at 505 (probable cause to search second defendant’s garage when 
brother arrested for possession of marijuana, source of marijuana appeared to be second defendant’s 
garage, and inference was that additional marijuana might be stored there); Sharpe v. United States, 
660 F.2d 967, 971 (4th Cir. 1981) (dicta) (probable cause to search vehicle legitimately stopped may be 
provided by raw odor of marijuana), vacated, 102 S. Ct. 2951 (1982); United States v. Johnson, 660 F.2d 
749, 753 (9th Cir. 1981) (probable cause to search defendant’s house when defendant arrested as partici
pant in major narcotics transaction, officer believed based on his experience that additional evidence 
would be found there, and another participant in transaction also lived at residence), cert, denied, 102 S. 
Ct. 1263 (1982); United States v. Johnson, 660 F.2d 21, 22 (2d Cir. 1981) (per curiam) (probable cause 
to search luggage when specially trained dog detected presence of drugs and “variety of other factors” 
indicated defendant might have been possessing drugs); United States v. McBee, 659 F.2d 1302, 1304 
(5th Cir. 1981) (probable cause to search car when car exactly matched description of bank robber’s car, 
sweatshirt in car connected car to description of robber, and car parked less than three miles from bank 
shortly after robbery had occurred), cert, denied, 102 S. Ct. 2020 (1982); United States v. Gray, 659 F.2d 
1296, 1299-1300 (5th Cir. 1981) (probable cause to search locked compartment of ship headed from 
Mexico to United States when defendant gave improbable replies to questions of Coast Guard officer); 
United States v. Poland, 659 F.2d 884, 897 (9th Cir. 1981) (probable cause to search defendant’s prem
ises when circumstantial evidence strongly suggested that defendants were involved in kidnapping and 
robbery and normal inference was that items sought would be found on premises); United States v. 
Gallo, 659 F.2d 110, 112-13 (9th Cir. 1981) (probable cause to search defendant’s offices when intensive 
investigation by experienced and reliable 1RS agents uncovered substantial evidence of defendant’s 
involvement in bookmaking and tax evasion); Government of the Virgin Islands v. Rasool, 657 F.2d 
582, 586 (3d Cir. 1981) (probable cause to search car when officer stopped car described in police 
bulletin as carrying escaped prisoner, smelled gun powder and gun cleaning solvent, and saw ammuni
tion inside car); United States v. Traylor, 656 F.2d 1326, 1331 (9th Cir. 1981) (probable cause to search 
all six pieces of defendant’s luggage at airport when DEA investigation suggested defendants involved 
in cocaine trafficking and reliable detector dog alerted to presence of narcotics in three of pieces); 
United States v. Russell, 655 F.2d 1261, 1263 (D.C. Cir. 1981) (probable cause to search car when 
officer saw two packets in glove compartment that signaled presence of heroin and marijuana and 
defendant attempted to close glove compartment on officer’s hand), cert, denied, 102 S. Ct. 2909 (1982); 
United States v. Martell, 654 F.2d 1356, 1360 (9th Cir. 1981) (probable cause to search suitcases when 
detector dog signaled that suitcases contained narcotics); United States v. Armstrong, 654 F.2d 1328, 
1335 (9th Cir.) (probable cause to search defendant’s offices when numerous victims provided informa
tion concerning defendant’s loan guarantee scheme, experts discredited evaluation of assets used to 
guarantee loans, and information established that records sought were located in offices), cert, denied, 
102 S. Ct. 527 (1981); United States v. Biondich, 652 F.2d 743, 745-46 (8th Cir. 1981) (probable cause to 
search defendant’s home when items found in defendant’s trash suggested drug dealing and defendant 



354 The Georgetown Law Journal (Vol. 71:339

require proof beyond a reasonable doubt,31 an officer’s mere suspicion of crim
inal activity is insufficient to establish probable cause.32 An officer may not

had two prior convictions for drug violations); United States v. Ocampo, 650 F.2d 421, 427 (2d Cir. 
1981) (probable cause to search apartment leased to defendant when DEA investigation led to conclu
sion that apartment might be “stash pad” for narcotics and items seized at time of defendant’s arrest 
supported conclusion); United States v. Shursen, 649 F.2d 1250, 1255 (8th Cir. 1981) (probable cause to 
search card game site when FBI agents had retrieved markers showing large amounts of credit ex
tended to players and informants had stated house won $25,000 on certain date, indicating more than 
social gambling was occurring); id. (probable cause to search defendant’s house when FBI agents ob
served defendant bringing gambling equipment from house to game and previously had observed de
fendant transporting equipment from game back to house); United States v. Hirschhom, 649 F.2d 360, 
363 (5th Cir. 1981) (probable cause to search defendant’s apartments and car used by defendant when 
IRS surveillance and information from informants indicated that defendant used apartments to accept 
wagers for suspected gambler and tax evader and that defendant used car in connection with wagering 
business); United States v. Stefanson, 648 F.2d 1231, 1236 (9th Cir. 1981) (probable cause to search 
defendant’s house when defendant illegally possessed drugs when arrested on firearms charge within 
mile from house, defendant had several prior drug-related convictions, illegal drugs had been found at 
house during previous search, and AFT agent’s knowledge and experience indicated persons carrying 
supply of illegal drugs have more at home); United States v. Ellsworth, 647 F.2d 957, 963-64 (9th Cir. 
1981) (probable cause to search defendant’s house when information supplied by witnesses on scene 
identified defendant with alleged assault and when defendant indicted for assault), cert, denied, 102 S. 
Ct. 2008 (1982); United States v. Morris, 647 F.2d 568, 573 (5th Cir. 1981) (probable cause to search 
defendant’s house when defendant identified several times as bank robber, car parked in front of de
fendant's house matched description of getaway car, and fruits of robbery likely to be kept in house); 
United States v. Moeller, 644 F.2d 518, 520 (5th Cir.) (dictum) (probable cause to search defendant’s 
person and tote bag when defendant admitted possession of speed to DEA agent), cert, denied, 102 S. 
Ct. 669 (1981); United States v. Viera, 644 F.2d 509, 511-12 (5th Cir.) (probable cause to search defend
ants’ luggage when trained dogs appeared to respond to presence of narcotics in luggage and dogs had 
previously made numerous successful drug discoveries), cert, denied, 102 S. Ct. 332 (1981); United 
States v. Allen, 675 F.2d 1373, 1383 (9th Cir. 1980) (probable cause to search vessel when police ob
served furtive nightime off-loading, vessel failed to respond to communications or to stop, and police 
observed crew throwing boxes of cargo overboard).

For recent cases in which courts have found no probable cause to search, see United States v. Lock
ett, 674 F.2d 843, 847 (11th Cir. 1982) (no probable cause to search defendant’s residence for evidence 
related to bomb despite defendant’s dynamite purchase and implied bomb threats when no showing 
made that explosives being stored at defendant’s house); United States v. Hansen, 652 F.2d 1374, 1386 
(10th Cir. 1981) (no probable cause to search defendant’s motel room when DEA agent learned from 
third party that cocaine source at motel, third party followed to motel and observed in vicinity of three 
rooms including defendant’s, and third party subsequently sold coke to undercover agent).

31. Only the probability, and not a prima facie showing, of criminal activity is the standard of prob
able cause. Spinelli v. United States, 393 U.S. 410, 419 (1969); accord United States v. Drake, 673 F.2d 
15, 17-18 (1st Cir. 1982); United States v. McGlynn, 671 F.2d 1140, 1143 (8th Cir. 1982); United States 
v. Sumpter, 669 F.2d 1215, 1218 (8th Cir. 1982); United States v. Flynn, 664 F.2d 1296, 1304 (5th Cir.), 
cert, denied, 102 S. Ct. 1979 (1982); United States v. $364,960.00 in United States Currency, 661 F.2d 
319, 323 (5th Cir. 1981); United States v. Armstrong, 654 F.2d 1328, 1335 (9th Cir. 1981), cert, denied, 
102 S. Ct. 1032 (1982); United States v. Ellsworth, 647 F.2d 957, 964 (9th Cir. 1981), cert, denied, 102 S. 
Ct. 2008 (1982). The standard for probable cause is considerably less than the standard for a convic
tion. Brinegar v. United States, 338 U.S. 160, 173 (1948); accord United States v. Drake, 673 F.2d 15, 
17-18 (1st Cir. 1982); United States v. Woolery, 670 F.2d 513, 515 (5th Cir.), cert, denied, 51 U.S.L.W. 
3254 (U.S. Oct. 5, 1982); United States v. Place, 660 F.2d 44, 47 (2d Cir. 1981), cert, denied, 102 S. Ct. 
2905 (1982); United States v. Tinkle, 655 F.2d 617, 621 (5th Cir. 1981), cert, denied, 102 S. Ct. 1285 
(1982); Passman v. Blackburn, 652 F.2d 559, 564 (5th Cir. 1981), cert, denied, 102 S. Ct. 1722 (1982); 
United States v. Rice, 652 F.2d 521, 526 (5th Cir. 1981); United States v. Hansen. 652 F.2d 1374, 1388 
(10th Cir. 1981); United States v. Ocampo, 650 F.2d 421, 426 (2d Cir. 1981). Reasonable probability 
that a crime was committed or is being committed, not absolute certainty, is required for probable 
cause. United States v. Johnson, 660 F.2d 21, 22-23 (2d Cir. 1981); United States v. Russell, 665 F.2d 
1261, 1263-64 (D.C. Cir. 1981), cert, denied, 102 S. Ct. 2909 (1982).

32 See Brinegar v. United States, 338 U.S. 160, 175 (1949) (mere suspicion insufficient to give prob
able cause); United States v. Drake, 673 F.2d 15, 18 (1st Cir. 1982) (same); United States v. Green, 670 
F.2d 1148, 1151 (D.C. Cir. 1981) (same); United States v. $364,960.00 m United States Currency, 661 
F.2d 319, 323 (5th Cir. 1981) (same); United States v. Place, 660 F.2d 44, 47 (2d Cir. 1981) (same), cert, 
denied, 102 S. Ct. 2905 (1982); Passman v. Blackbum, 652 F.2d 559, 564 (5th Cir. 1981) (same), cert, 
denied, 102 S. Ct. 1722 (1982); United States v. Hansen, 652 F.2d 1374, 1388 (10th Cir. 1981) (same). 
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base probable cause to search on stale information that no longer suggests that 
the items sought will be found in the place to be searched.* 33

More than association with known or suspected criminals is required to establish probable cause. 
Ybarra v. Illinois, 444 U.S. 85, 91 (1979); United States v. Hansen, 652 F.2d 1374, 1388 (10th Cir. 1981).

33. See United States v. Beltempo, 675 F.2d 472, 478-79 (2d Cir. 1982) (information that drug smug
gler spilled heroin on rug when opening false-bottomed suitcases not stale after 50 days when traces 
likely to remain in rug and tools used on suitcase ordinarily kept on premises and unlikely to have been 
cleaned), cert, denied, 102 S. Ct. 2963 (1982); In re Search Warrant Dated July 4, 1977, 667 F.2d 117, 
136 (D.C. Cir. 1981) (information that files were in Scientology office in Washington, D.C. not stale 
after over three months when practice was to keep files where officials could use them), cert, denied, 102 
S. Ct. 1971 (1982); United States v. Minis, 666 F.2d 140, 140 (5th Cir.) (information derived from 
defendant’s telephone conversation not stale after three months when defendant indicated in conversa
tion that he was engaged in a continuing, long-term marijuana growing operation), cert, denied, 102 S. 
Ct. 2269 (1982); United States v. Martino, 664 F.2d 860, 867 (2d Cir. 1981) (information derived from 
three month long DEA investigation not stale for authorization of wiretap 22 days later when investiga
tion uncovered ongoing drug-trafficking conspiracy), cert, denied, 102 S. Ct. 3493 (1982); United States 
v. Bruner, 657 F.2d 1278, 1298-99 (D.C. Cir. 1981) (information that informants had seen drug display 
cabinet in defendant’s residence not stale after four to five months when officers had reason to believe 
that defendant had been involved in drug operation, and had maintained drug display cabinet, for six 
years); United States v. Button, 653 F.2d 319, 325 (8th Cir. 1981) (information in affidavit that defend
ant had PCP in house over past six months not sufficiently specific to show information not stale); 
United States v. Cady, 651 F.2d 290, 291 (5th Cir. 1981) (information that led to installing beeper on 
aircraft not stale after 17 days), cert, denied, 102 S. Ct. 1274 (1982).

34. See United States v. Outler, 659 F.2d 1306, 1312 (5th Cir.) (no reasonable basis to question 
magistrate’s impartiality when magistrate prosecuted defendant in earlier parole revocation hearing, 
but information in affidavit for search warrant overwhelmingly sufficient to indicate probable cause, 
and all details in affidavit wholly independent of events involved in earlier hearing), cert, denied, 102 S. 
Ct. 1453 (1981).

35. Steagald v. United States, 451 U.S. 204, 212 (1981); United States v. Johnson, 333 U.S. 10, 14 
(1947); United States v. Lefkowitz, 285 U.S. 452, 464 (1932); see Blair v. United States. 665 F.2d 500, 
507 (4th Cir. 1981) (dicta) (warrant supported by probable cause and issued by neutral and detached 
magistrate generally required for valid search). In reviewing the validity of a warrant issued by a 
magistrate, the court will consider only the information that had been brought to the magistrate’s atten
tion at the time he issued the warrant. United States v. Lockett, 674 F.2d 843, 845 (11th Cir. 1982).

Courts do not require impartial judicial determinations of probable cause for public felony arrests, if 
the arresting officer himself validly determines that he has probable cause to arrest. See supra note 24 
and accompanying text (warrantless public arrest for felony, supported by probable cause, does not 
violate fourth amendment).

This term in United States v. Brown, 673 F.2d 278 (9th Cir. 1982), the Ninth Circuit considered 
whether an attempt to warn the target of a valid search warrant is within the ambit of the crime of 
obstruction of justice. Brown had been convicted under the omnibus clause of 18 U.S.C. § 1503 (1976) 
for “corruptly endeavoring] to influence, obstruct or impede the due administration of justice . . . .” 
673 F.2d at 279. The court concluded that Brown could not be convicted under section 1503 because 
the magistrate’s act of determining whether probable cause exists for a search is not “part and parcel of 
the administration of justice” within the meaning of the statute. Id. at 280.

36. 451 U.S. 204 (1981).
37. Id. at 212 (quoting Johnson v. United States, 333 U.S. 10, 14 (1948)); see Coolidge v. New 

Hampshire, 403 U.S. 443, 450 (1971) (prosecutors and police “simply cannot be asked to maintain the 
requisite neutrality” regarding own often competitive investigations); McDonald v. United States, 335 
U.S. 451, 455-56 (1948) (“police acting on their own cannot be trusted” to respect fourth amendment 
rights of privacy); Blackie’s House of Beef, Inc. v. Castillo, 659 F.2d 1211, 1217 (D.C. Cir. 1981) 
(administrative search) (warrant procedure contemplates that the necessity for every intrusion upon 

As a general rule, courts require that a neutral and detached magistrate,34 
rather than a law enforcement officer on the street, determine the existence of 
probable cause.35 As the Supreme Court reiterated last term in Steagald v. 
United States,36 “the placement of this checkpoint between the government 
and the citizen implicitly acknowledges that an ‘officer engaged in the often 
competitive enterprise of ferreting out crime’ . . . may lack sufficient objectiv
ity to weigh correctly the strength of the evidence . . . against the individual’s 
interests in protecting his own liberty.”37 When seeking a warrant, an officer 
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must present sufficient facts38 in the affidavit to allow a magistrate weighing 
the evidence in a nontechnical, commonsense, and realistic manner39 to make 
an independent judgment about the existence of probable cause.40 To en
courage officers to seek warrants, reviewing courts generally give great defer
ence to a magistrate’s determination of probable cause.41

privacy first be considered by “neutral and detached magistrate instead of being judged by an officer 
engaged in the often competitive enterprise of ferreting out crime”) (quoting Johnson v. United States, 
333 U.S. 10, 14 (1948), cert, denied, 102 S. Ct. 1432 (1982).

38. See Fed. R. Crim. P. 41(c)(1) (sworn affidavit must establish “grounds for issuing the warrant”). 
Cf. United States v. Fogarty, 663 F.2d 928, 930 (9th Cir. 1981) (per curiam) (dictum) (magistrate not 
limited to four comers of single affidavit when sufficient facts presented simultaneously in two related 
affidavits seeking two warrants); In re Grand Jury Proceedings (Harrisburg), 658 F.2d 211,215 (3d Cir. 
1981) (bench warrant issued for arrest of defendant when defendant failed to appear before grand jury 
pursuant to subpoena duces tecum does not require supporting affidavit).

39. United States v. Ventresca, 380 U.S. 102, 109 (1965); accord United States v. Lockett, 674 F.2d 
843, 845 (11th Cir. 1982); United States v. Drake, 673 F.2d 15, 18 (1st Cir. 1982); United States v. 
Sumpter, 669 F.2d 1215, 1218 (8th Cir. 1982); United States v. Seta, 669 F.2d 400, 402 (6th Cir. 1982) 
(per curiam); United States v. Todisco, 667 F.2d 255, 258 (2d Cir. 1981), cert, denied, 102 S. Ct. 1251 
(1982); Doescher v. Estelle, 666 F.2d 285, 289 (5th Cir. 1982); United States v. Davis, 663 F.2d 824, 828 
(9th Cir. 1981); United States v. Traylor, 656 F.2d 1326, 1330 (9th Cir. 1981); United States v. Arm
strong, 654 F.2d 1328, 1335 (9th Cir. 1981), cert, denied, 102 S. Ct. 1032 (1982); United States v. Button, 
653 F.2d 319, 327 (8th Cir. 1981); United States v. Ellsworth, 647 F.2d 957, 964 (9th Cir. 1981), cert, 
denied, 102 S. Ct. 2008 (1982); United States v. Maher, 645 F.2d 780, 782 (9th Cir. 1981) (per curiam). 
In determining whether probable cause exists, there should be applied “practical considerations of eve
ryday life on which reasonable and prudent men, not legal technicians, act.” Brinegar v. United States, 
338 U.S. 160, 175 (1949); accord United States v. Beltempo, 675 F.2d 472, dTl (2d Cir.), cer/. denied, 102 
S. Ct. 2963 (1982) United States v. $88,500.00, 671 F.2d 293, 296 (8th Cir. 1982); Anthony v. United 
States, 667 F.2d 870, 874 (10th Cir. 1982); United States v. Tinkle, 655 F.2d 617, 621 (5th Cir. 1981); 
United States v. Rice, 652 F.2d 521, 526 (5th Cir. 1981).

40. See Aguilar v. Texas, 378 U.S. 108, 111 (1964) (magistrate should not be “rubber stamp” for 
police); see also Steagald v. United States, 451 U.S. 204, 212-13, 214 n.7 (1981) (stressing that both 
arrest and search warrants “serve to subject the probable cause determination of the police to judicial 
review”).

41. Spinelli v. United States, 393 U.S. 410, 419 (1969); United States v. Ventresca, 380 U.S. 102, 108- 
09 (1965); accord United States v. Beltempo, 675 F.2d 472, 478 (2d Cir. 1982), cert, denied, 102 S. Ct. 
2963 (1982); United States v. Lockett, 674 F.2d 843, 845 (11th Cir. 1982); United States v. Drake, 673 
F.2d 15, 19 (1st Cir. 1982) United States v. Sumpter, 669 F.2d 1215, 1218 (8th Cir. 1982); United States 
v. Todisco, 667 F.2d 255, 258 (2d Cir. 1981), cert, denied, 102 S. Ct. 1251 (1982); United States v. Flynn, 
664 F.2d 1296, 1304 (5th Cir.), cert, denied, 102 S. Ct. 1979 (1982); United States v. Martino, 664 F.2d 
860, 867 (2d Cir. 1981), cert, denied, 102 S. Ct. 3493 (1982); United States v. Traylor, 656 F.2d 1326, 
1330 (9th Cir. 1981); United States v. Armstrong, 654 F.2d 1328, 1335 (9th Cir. 1981), cert, denied, 102 
S. Ct. 1032 (1982); United States v. Button, 653 F.2d 319, 327 (8th Cir. 1981). Courts should therefore 
sustain a magistrate’s finding of probable cause in doubtful or marginal cases. United States v. Lockett, 
674 F.2d 843, 845 (11th Cir. 1982); Doescher v. Estelle, 666 F.2d 285, 289 (5th Cir. 1982); United States 
V. Flynn, 664 F.2d 1296, 1304 (5th Cir.) cert, denied, 102 S. Ct. 1979 (1982); United States v. Shursen, 
649 F.2d 1250, 1253 (8th Cir. 1981). Some courts have gone as far as to say that a magistrate’s determi
nation is conclusive in the absence of arbitrariness. United States v. Minis, 666 F.2d 134, 138 (5th Cir.), 
cert, denied, 102 S. Ct. 2013 (1982).

42. Under the Federal Rules of Criminal Procedure, probable cause for the issuance of a warrant 
may be based in whole or in part on hearsay. Fed. R. Crim. P. 41(c)(1); see United States v. Button, 
653 F 2d 319, 321 (8th Cir. 1981) (court may accept hearsay to establish probable cause).

43. 378 U.S. 108 (1964); cf. Marshall v. Hom Seed Co., 647 F.2d 96, 102 (10th Cir. 1981) (magistrate 
must be convinced before issuing administrative search warrant that complaint actually made, com
plainant sincere in assertion that violation exists, and plausible basis existed for complaint).

Probable Cause Based on Informants. When probable cause is based
wholly or partly on an informant’s statements,42 courts measure the validity of 
the probable cause finding by applying the two pronged test announced in 
Aguilar v. Texas.43 The Aguilar test requires that an affidavit set forth, first, 
the underlying circumstances from which the informant concluded that crimi
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nal activity was afoot44 and, second, the underlying circumstances from which 
the affiant concluded that the informant was credible or the information relia
ble.45 An affidavit may satisfy the first prong of the Aguilar test, the “knowl
edge” prong, by stating that the informant personally observed contraband or 
illegal activity.46 An affidavit may satisfy the second prong, the “credibility” 
prong, by asserting that the informant previously provided accurate informa
tion to the police.47 On the other hand, when the “informant” is a fellow law 
enforcement officer providing information based on his direct observations, the 
affiant need not demonstrate credibility.48 Moreover, some courts have relaxed 
the strict Aguilar requirements when the affidavit sets forth information sup
plied by a nonprofessional informant who is a private citizen, victim, or by
stander recounting good faith observations.49 This term in United States v. 
Flynn50 the Fifth Circuit established an exception to the informant credibility 
prong for government officials who, while engaged in investigatory or regula
tory responsibilities, discover evidence of possible criminal activity.51

The Supreme Court in Spinelli v. United States51- provided a method indi-

44. 378 U.S. at 114.
45. Id', see United States v. Button, 653 F.2d 319, 327 (8th Cir. 1981) (affiant also must establish 

credibility or reliability of informant’s secondary source).
46. See United States v. Del Toro Soto, 676 F.2d 13, 19-20 (1st Cir. 1982) (knowledge prong satisfied 

when informant, as participant, personally observed defendant commit crime of mail theft); United 
States v. Flynn, 664 F.2d 1296, 1302 (5th Cir.) (knowledge prong satisfied when informant described in 
detail personal conversations that led him to suspect airplane’s use in drug smuggling), cert, denied, 102 
S. Ct. 1979 (1982); United States v. McEachin, 670 F.2d 1139, 1142-43 (D.C. Cir. 1981) (knowledge 
prong satisfied when informant personally observed sawed-off shotgun in defendant’s wardrobe closet); 
United States v. Cates, 663 F.2d 947, 948 (9th Cir. 1981) (knowledge prong satisfied when informant 
related personally observed facts); United States v. Davis, 663 F.2d 824, 829 (9th Cir. 1981) (knowledge 
prong satisfied when informants provided details of personal observations of conversations relating to 
murder and drug conspiracies); United States v. Bruner, 657 F.2d 1278, 1298 (D.C. Cir. 1981) (knowl
edge prong satisfied when informant personally observed drugs in defendant’s home); United States v. 
Button, 653 F.2d 319, 324 (8th Cir. 1981) (knowledge prong not satisfied when affidavit failed to state 
circumstances underlying informant’s conclusion that angel dust came from defendant’s residence); 
United States v. Skramstad, 649 F.2d 1259, 1263 (8th Cir. 1981) (knowledge prong satisfied when in
formant personally observed large quantity of marijuana and cocaine); United States v. Willis, 647 F.2d 
54, 59 (9th Cir. 1981) (knowledge prong satisfied when informant lived with defendant and her infor
mation was specific, detailed, and first-hand).

47. See United States v. Sumpter, 669 F.2d 1215, 1220 (8th Cir. 1982) (credibility prong satisifed 
when informant had given information leading to arrests in prior cases); United States v. Seta, 669 F.2d 
400, 403 (6th Cir. 1982) (per curiam) (credibility prong satisfied when informant had previously fur
nished information which led to arrests and convictions); United States v. Bruner, 657 F.2d 1278, 1298 
(D.C. Cir. 1981) (credibility prong satisfied when informant had provided information on prior occa
sions and never had been found to be unreliable); United States v. Skramstad, 649 F.2d 1259, 1262 (8th 
Cir. 1981) (credibility prong satisfied when informant previously had provided information that led to 
several arrests).

48. United States v. Ventresca, 380 U.S. 102, 111 (1965).
49. See United States v. Hammond, 666 F.2d 435, 439 (9th Cir. 1982) (when source of police infor

mation is eyewitness to crime, probable cause to arrest suspect may exist even in absence of independ
ent showing of reliability); United States v. McEachin, 670 F.2d 1139, 1143 (D.C. Cir. 1981) (dictum) 
(although credibility prong should be applied with some measure of leniency in cases involving first
hand information from allegedly disinterested persons, such as eyewitnesses, such information need not 
be found credible); United States v. Armstrong, 654 F.2d 1328, 1335 (9th Cir. 1981) (hearsay statements 
from fraud victims considered reliable), cert, denied, 102 S. Ct. 1032 (1982); cf. United States v. Button, 
653 F.2d 319, 326 (8th Cir. 1981) (credibility prong not satisfied when affiant merely alleges that in
formant is outstanding member of community).

50. 664 F.2d 1296 (5th Cir. 1982).
51. Id. at 1303.
52. 393 U.S. 410 (1969).
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rectly satisfying each of the two requirements of the Aguilar test.53 Under 
Spinelli, an informant’s tip satisfies the “knowledge” prong of Aguilar if it con
tains enough detail to allow a magistrate to infer that the informant obtained 
his information in a trustworthy manner, even though the affidavit does not 
describe explicitly the underlying circumstances of the informant’s 
knowledge.54 Further, Spinelli allows police to satisfy the “credibility” prong 
of Aguilar by providing independent corroboration of the details supplied by 
the informant.55 The Spinelli Court, however, did not indicate specifically the 
amount and type of detail that must be corroborated for a search warrant to 
issue.56

The Supreme Court’s decision in United States v. Harris5'1 generated greater 
uncertainty by relying on other factors to credit an informant’s tip. The search

53. Id. at 415.
54. Za! at 416; see United States v. Corbitt, 675 F.2d 626, 628 (4th Cir. 1982) (knowledge prong 

satisfied when informant told agent that defendant was involved in transport of cocaine from New 
York to Washington, D.C., on Thursdays and Fridays); United States v. Strini, 658 F.2d 593, 598 (8th 
Cir. 1981) (knowledge prong satisfied when informant provided details concerning defendant’s appear
ance, presence in Aspen, Colorado, and flight on which defendant would arrive); United States v. 
Maher. 645 F.2d 780, 782 (9th Cir. 1981) (per curiam) (knowledge prong satisfied when information 
concerning marijuana smuggling provided by Mountie sufficiently detailed that clearly based on more 
than casual rumor).

55. 393 U.S. at 417-18; see United States v. McGlynn, 671 F.2d 1140, 1145-46 (8th Cir. 1982) (credi
bility prong satisfied when two informants independently gave consistent information about different 
defendants, discovered to be roommates, linking each defendant to series of hospital pharmaceutical 
robberies); United States v. Lace, 669 F.2d 46, 49 (2d Cir. 1982) (credibility prong satisfied when police 
corroborated details provided by informant who was professed participant in criminal activity); United 
States v. Davis, 663 F.2d 824, 829 (9th Cir. 1981) (credibility prong satisfied when informants’ state
ments mutually corroborative); United States v. Morrise, 660 F.2d 132, 135-36 (5th Cir. 1981) (credibil
ity prong satisfied when observations of narcotics agent corroborated virtually every detail provided by 
informant including mechanics of distribution scheme); United States v. Bruner, 657 F.2d 1278, 1297 
(D.C. Cir. 1981) (credibility prong satisfied when informants’ statements mutually corroborative); 
Satchell v. Cardwell, 653 F.2d 408, 411 (9th Cir. 1981) (credibility prong satisfied when police confirm 
anonymous tip), cert, denied, 102 S. Ct. 1026 (1982); United States v. Maher, 645 F.2d 780, 782 (9th Cir. 
1981) (per cv.riam) (credibility prong satisfied when police confirmed detailed information provided by 
Mountie).

56. The affidavit in Spinelli was insufficient to establish probable cause. The Court therefore cited 
the facts of Draper v. United States, 358 U.S. 307 (1959), as an example of the type of detail and 
corroboration that would suffice to imply the knowledge and credibility required by Aguilar. Spinelli v. 
United States, 393 U.S. 410, 416-18 (1969). In Draper police received a tip that an individual carrying 
heroin would arrive by train on one of two particular mornings. 358 U.S. 309 & n.2. The tip included 
an extremely detailed description of the individual’s physical features, gait, clothing, and luggage. Id. 
In Spinelli the Court indicated that the officer’s observation in Draper of an individual who matched 
this description provided sufficient corroboration to establish the informant’s credibility. 393 U.S. at 
417-18. The Court’s opinion in Spinelli creates some confusion stemming from the apparent conflict 
between language in Spinelli indicating that the corroborated activity must be incriminatory, id. at 418, 
and the Spinelli Court’s reliance on Draper, id. 417-18, in which police corroborated seemingly inno
cent activity. In his concurrence in Spinelli, Justice White examined two possible interpretations of 
Draper. Id. at 426-28 (White, J., concurring). Justice White indicated that he was doubtful of the 
decision in Draper if it held that the verification of nine independent details provided by an informant 
makes the tenth, unrelated detail of criminal activity sufficiently probable to justify a warrant. Id. at 
426-27. According to Justice White, Draper should be read to mean that the type of detail corroborated 
by a law enforcement officer must support an inference of criminal activity. Id. at 427-28. The detail in 
Draper met this test because police observation corroborated facts not generally known except to those 
intimately involved in making arrangements for meeting the suspect. Id. at 426-27; see Illinois v. 
Gates, 85 Ill. 2d 376, 390, 423 N.E.2d 887, 893 (1981) (anonymous tip describing details of drug activity 
and corroboration of information fail to satisfy either prong of Aguilar test), cert, granted, 102 S. Ct. 
997. See generally Comment, Anonymous Tips, Corroboration, and Probable Cause: Reconciling the 
Spinelli/Draper Dichotomy in Illinois v. Gates, 20 Am. Crim. L. Rev. 99 (1982) (discussing Gates).

57. 403 U.S. 573 (1971).
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warrant in Harris was based on an affidavit that not only failed to allege the 
informant’s reliability, but also contained no independent corroboration of the 
details of the tip.58 To credit the tip received by the affiant, the plurality opin
ion relied on the affiant’s knowledge of the suspect’s reputation for criminal 
activity59 and the informant’s statements against penal interest.60 Although 
five Justices reinstated the defendant’s conviction, a majority could not agree 
upon the factors that provided a basis for crediting the tip.61 The courts of 
appeals, however, generally have followed the Harris plurality’s lead.62

This term in Taylor v. Alabama63 the Supreme Court applied the principles 
developed in Aguilar and Spinelli to determine whether information provided 
to a police officer by an individual incarcerated on unrelated charges that “he 
had heard that [defendant] was involved in the robbery” was sufficient to es
tablish probable cause to arrest.64 The Court found the information insuffi
cient, noting that the individual had never before given similar information to 
the officer involved, did not tell the officer where he had heard this informa
tion, and did not provide any details of the crime.65

ARRESTS

The fourth amendment’s prohibition against unreasonable seizures requires 
that all arrests66 be based on probable cause.67 In Dunaway v. New Yorkb& the

58. Id. at 575-76.
59. Id. at 583 (Burger, C.J., with Black & Blackmun, JJ.). In addition to knowing of the suspect’s 

general reputation as a “trafficker of nontaxpaid distilled spirits,” the affiant knew that a fellow officer 
previously had discovered illicit whiskey on the suspect’s property. Id. at 575.

60. Id. at 583-84 (Burger, C.J., with Black, Blackmun & White, JJ.). The informant admitted 
purchasing “illicit whiskey” from the suspect. Id. at 583.

61. Only Justices Black and Blackmun concurred in full with Chief Justice Burger’s plurality opin
ion. Justice Stewart supported only the plurality’s proposition that the affidavit’s “ample factual basis 
for believing the informant,” when coupled with the affiant’s knowledge of the suspect’s background, 
provided sufficient basis for the magistrate to have issued the warrant. Id. at 579-80, 585 (Burger, C.J., 
with Black, Blackmun & Stewart, JJ.). Justice White agreed that an informant’s statements against 
penal interest, without more, could provide the magistrate with an adequate basis for crediting a tip 
based on personal observation and concluded that the affidavit as a whole supported the warrant. Id. at 
583-85 (Burger, C.J., with Black, Blackmun & White, JJ.).

62. See United States v. Del Toro Soto, 676 F.2d 13, 19-20 (1st Cir. 1982) (credibility established in 
part when informant admitted to participating in very crime at issue); United States v. Lace. 669 F.2d 
46, 49 (2d Cir. 1982) (same); United States v. Davis, 663 F.2d 824, 829 (9th Cir. 1981) (same); United 
States v. Willis, 647 F.2d 54, 59 (9th Cir. 1981) (credibility established when informant admitted being 
user of cocaine and statements subjected her to risk of personal danger from defendant).

63. 102 S. Ct. 2664 (1982).
64. Id. at 2667.
65. Id.
66. Not every seizure of a person’s body constitutes an arrest. For purposes of fourth amendment 

analysis, encounters between law enforcement officers and the general public can be divided into three 
categories: (1) “mere” police-citizen encounters that do not trigger fourth amendment protection. 
United States v. Mendenhall, 446 U.S. 544, 552 (1980); (2) brief investigatory stops that a court will 
uphold if, based on the totality of the circumstances, “the detaining officers . . . have a particularized 
and objective basis for suspecting the particular person stopped of criminal activity,” United States v. 
Cortez, 449 U.S. 411, 417-18 (1981); and (3) detentions so intrusive that probable cause is required to 
validate them, Dunaway v. New York, 442 U.S. 200, 216 (1979). For a treatment of the difficulties that 
courts confront in distinguishing brief investigatory stops from mere police-citizen encounters, see 
supra notes 11-12 (discussing Mendenhall and citing cases).

Courts face similar problems in drawing a line between brief investigatory stops and full-fledged 
arrests. For recent cases in which courts have categorized encounters as investigatory stops, see United 
States v. Hammond, 666 F.2d 435, 437 (9th Cir. 1982) (investigatory stop when police officers ordered 
defendant to get out and place hands on back of car); United States v. Streifel, 665 F.2d 414, 419 (2d 
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Supreme Court decided that this probable cause requirement may be triggered 
even when the intrusion is not characterized as an arrest under state law.69 In 
Dunaway police took the defendant from a neighbor’s home to a police car, 
transported him to a police station, and placed him in an interrogation room 
for questioning.70 Although police did not inform the defendant that he was 
under arrest, they would have physically restrained him had he attempted to 
leave.71 The Court held the seizure to be a violation of the fourth amend-

Cir. 1981) (investigatory stop when Coast Guard officers ordered freighter to stop, enforced order by 
firing shots in front of its bow, and boarded freighter); United States v. Phillips, 664 F.2d 971, 1002 (5th 
Cir. 1981) (investigatory stop when undercover agent pointed gun at defendant and ordered him to stop 
after agent perceived immediate threat of harm to his partner), cert, denied, 102 S. Ct. 2965 (1982); 
United States v. Darland, 659 F.2d 70, 72 (5th Cir. 1981) (investigatory stop when sheriffs suspicions 
that defendant and accomplice involved in recent bank robbery justified initial questioning), cert, de
nied. 102 S. Ct. 1032 (1982); United States v. Connor, 658 F.2d 688, 692 (9th Cir. 1981) (investigatory 
stop when undercover agents in three cars stopped cab containing defendant; agents did not draw guns, 
restrain or frisk defendant; and agent told defendant he was not under arrest); United States v. Weller, 
652 F.2d 964, 966 (10th Cir. 1981) (investigatory stop when defendant consented to accompany agents 
to police department for questioning); United States v. Ocampo, 650 F.2d 421, 428 (2d Cir. 1981) (in
vestigatory stop when agents drove cars in front of and behind defendant’s car and asked defendant his 
name); United States v. Tate, 648 F.2d 939, 941 (4th Cir. 1981) (investigatory stop when detectives 
ordered defendant to pull car over in order to check defendant’s license and registration); United States 
v. Patterson, 648 F.2d 625, 634 (9th Cir. 1981) (investigatory stop when agents blocked defendant’s car 
and ordered him to turn off motor and get out with hands in sight).

For recent cases in which courts have categorized encounters as arrests, see United States v. Elsoffer, 
671 F.2d 1294, 1298 (11th Cir. 1982) (defendant arrested when agent’s questioning led him to believe 
that he could neither refuse to consent to search nor decline agent’s offer to go to airport lounge for 
search); United States v. Marin, 669 F.2d 73, 81 (2d Cir. 1982) (defendants arrested when DEA agents 
blocked defendant’s car with DEA cars, rapidly surrounded defendant’s car with guns drawn, and 
physically removed at least two defendants from car); Sharpe v. United States, 660 F.2d 967, 970 (4th 
Cir. 1981) (defendants arrested when police stopped defendants’ cars and detained one defendant for 30 
to 40 minutes and other defendant for at least 15 minutes), vacated, 102 S. Ct. 2951 (1982); United 
States v. Setzer, 654 F.2d 354, 357 (5th Cir. 1981) (defendant arrested after admitting he was engaged in 
criminal activity); United States v. Ceballos, 654 F.2d 177, 184 (2d Cir. 1981) (defendant arrested when 
several police officers blocked defendant’s car with police cars, drew their guns, and ordered defendant 
out of car); United States v. Hansen, 652 F.2d 1374, 1387-88 (10th Cir. 1981) (defendants arrested when 
kept under guard for four hours in motel lobby); United States v. Roberson, 650 F.2d 84, 86 (5th Cir.) 
(defendant arrested when postal inspectors escorted defendant into post office, gave her Miranda warn
ings, and questioned her), cert, denied, 102 S. Ct. 675 (1981).

Because the admissibility of the fruits of such police-suspect encounters may tum on a court’s ability 
to draw a clear line between investigatory stops and full-fledged arrests, consistent analytical standards 
are essential. This term the Fifth Circuit in United States v. Morin, 665 F.2d 765 (5th Cir. 1982), set out 
a four factor test to determine when an interrogation rises to the level of an arrest. The four factors are: 
(1) whether probable cause to arrest existed; (2) whether the officer conducting the interrogation in
tended to hold the defendant; (3) whether the defendant subjectively believed that his freedom was 
significantly restricted; and (4) whether the investigation had focused on the defendant at the time of 
interrogation. Id. at 769. The court also noted that successive stops of an individual based on the same 
information strongly indicates that an arrest has taken place. Id. Applying this test, the court held that 
Morin had been arrested when four officers asked him to accompany them to the Austin airport police 
office after Morin previously had been stopped based on the same information at the Dallas airport. 
Id. at 770. In contrast, the Ninth Circuit in United States v. Patterson, 648 F.2d 625 (9th Cir. 1981), 
held that an arrest has occurred if, under all the circumstances, “a reasonable person would conclude he 
was under arrest.” Id. at 632-33.

67. U.S. Const, amend. IV; see Lawson v. Kolender, 658 F.2d 1362, 1366 (9th Cir. 1981) (statute 
requiring person stopped on less than probable cause to provide reliable identification held 
unconstitutional).

68. 442 U.S. 200 (1979).
69. Id. at 212.
70. Id.
71. Id.
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ment72 despite the absence of a formal arrest.
Although probable cause is a prerequisite to a valid arrest, warrants are un

necessary in many cases.73 In United States v. Watson74 the Supreme Court 
endorsed the common law rule that police may make a warrantless public fel
ony arrest based solely on probable cause.75 Although Watson expressly left 
open whether and under what circumstances police may enter a residence to 
make an arrest,76 in United States v. Santana'1'1 the Court upheld a warrantless 
arrest in the vestibule of the suspect’s home.78 The Court emphasized, how
ever, that the arrest began in a public place79 and that the doctrine of hot 
pursuit justified the arrest.80 In Payton v. New York*'  the Court finally de
cided that the authority to make valid warrantless arrests dissolves at the 
threshold of a private dwelling.82 The Payton Court held that in the absence 
of exigent circumstances83 police may not make a warrantless and nonconsen- 
sual entry into a suspect’s home to effectuate a routine felony arrest.84 After 
reviewing the reasons considered in Watson for upholding warrantless arrests 
in public,85 the Court concluded that “neither history nor this Nation’s experi-

72. Id. at 216.
73. United States v. Watson, 423 U.S. 411, 416-17 (1976); see Gerstein v. Pugh, 420 U.S. 103, 113 

(1975) (requiring magistrate’s review prior to every arrest would be intolerable handicap to law en
forcement); Contreras v. United States, 672 F.2d 307, 308 (2d Cir. 1982) (per curiam) (applying 8 
U.S.C. § 1357(a)(2) (1976) to uphold warrantless arrest of illegal alien by INS); Tavarez v. United 
States Attorney Gen., 668 F.2d 805, 808, 810 (5th Cir. 1982) (legal custodian of escaped convict may 
return fugitive to custody without warrant).

74. 423 U.S. 411 (1976).
75. Id. at 414, 421; accord United States v. Collins, 668 F.2d 819, 820-21 (5th Cir. 1982) (per curiam) 

(statute authorizing Secret Service agents to make warrantless arrests codifies common law rule reaf
firmed in Watson}, United States v. Roberson, 650 F.2d 84, 86 (5th Cir.) (exigent circumstances not 
constitutionally required to justify warrantless arrest in public place when probable cause exists), cert, 
denied, 102 S. Ct. 675 (1981); United States v. Tate, 648 F.2d 939, 943 (4th Cir. 1981) (warrantless 
public felony arrest valid when license check revealed that car defendant was driving was stolen).

76. 423 U.S. at 418 n.6.
77. 427 U.S. 38 (1976).
78. Id. at 42-43; see United States v. Mason, 661 F.2d 45, 47 (5th Cir. 1981) (upholding warrantless 

arrest of defendant at front door of home when defendant came to door as agents approached).
79. 427 U.S. at 42; see United States v. Varkonyi, 645 F.2d 453, 458 (5th Cir. 1981) (warrantless 

arrests of suspects in private yard lawful under public place rationale of Santana when suspects in plain 
view from roadway even when attempting to hide, and gate to yard open).

80. Id. at 43. For recent cases applying a “hot pursuit” exception to the warrant requirement, see 
infra notes 136-37.

81. 445 U.S. 573 (1980).
82. Id. at 576.
83. Several courts have recognized that a warrantless entry into a home to make an arrest is permis

sible if exigent circumstances are present. See United States v. Marszalowski, 669 F.2d 655, 655 (11th 
Cir. 1982) (entry into defendant’s apartment to make warrantless arrest justified when police observed 
ongoing criminal activity and evidence subject to destruction); United States v. Todisco, 667 F.2d 255, 
259 (2d Cir. 1981) (same), cert, denied, 102 S. Ct. 1250 (1982); United States v. Bottoson, 644 F.2d 1174, 
1176 (Sth Cir. 1981) (per curiam) (entry into defendant’s house to make warrantless arrest justified 
when probable cause to believe defendant in house and armed, possibly holding abducted postmis
tress), cert, denied, 102 S. Ct. 411 (1981).

84. 445 U.S. at 576; accord United States v. Bulman, 667 F.2d 1374, 1384 (11th Cir. 1982) (defend
ant’s fourth amendment rights violated when DEA agents entered defendant’s motel room to make 
warrantless arrest; motel room temporary equivalent of home), cert, denied, 102 S. Ct. 2305 (1982). But 
cf. United States v. White, 660 F.2d 1178, 1183 (7th Cir. 1981) (upholding warrantless entry into de
fendant’s apartment based on deceitfully obtained consent when entry served investigative purposes).

85. The Court in Watson had noted that historically warrantless arrests were valid not only under 
the English rule that prevailed in most jurisdictions when the fourth amendment was written, but also 
pursuant to the express statutory provisions adopted by a majority of the states. 427 U.S. at 418-22. In 
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ence requires us to disregard the overriding respect for the sanctity of the home 
that has been embedded in our traditions.”* 86 87 This term in United States r. 
Johnson* 2 the Supreme Court held that Payton, as well as other decisions of 
the Court construing the fourth amendment that are not clearly controlled by 
prior fourth amendment retroactivity precedents, are to be applied retroac
tively to all convictions considered on direct review.88

addition, several federal statutes authorize warrantless arrests by certain federal agents. See, e.g., 18 
U.S.C. § 3052 (1976) (FBI agents); id. § 3053 (U.S. Marshals); id. § 3061 (a)(2)-(3) (Postal Service in
spectors); 21 U.S.C. § 878(3) (1976 & Supp. IV 1980) (Drug Enforcement Administration agents); 26 
U.S.C. § 7607(2) (1976) (Customs officers).

86. 445 U.S. at 601.
87. 102 S. Ct. 2579 (1982)
88. Id. at 2594. In Johnson Secret Service agents arrested the defendant without a warrant while he 

stood inside his home, after he had opened his door in response to false identification given by the 
agents. Id. at 2581-82. The Ninth Circuit initially held that Johnson’s constitutional rights had not 
been violated provided probable cause to arrest had existed. Id. at 2582. While Johnson’s petition for 
rehearing was pending, however, the Supreme Court decided Payton. On rehearing, the Ninth Circuit 
reversed “[i]n light of the strong language by the Court in Payton emphasizing the special protection 
the Constitution affords to individuals within their homes.” Id. The Supreme Court affirmed the judg
ment of the Ninth Circuit, id. at 2595, embracing the principle of Linkletter v. Walker, 381 U.S. 618 
(1965), and of Justice Harlan’s dissents in Desist v. United States, 394 U.S. 244 (1969), and Mackey v. 
United States, 401 U.S. 667 (1971), that new rules of constitutional law must be applied to all those 
cases that are still subject to direct review by the Supreme Court at the time the new decision is handed 
down. 102 S. Ct. at 2586, 2594.

89. 102 S. Ct. 812 (1982).
90. Id. at 817.
91. Id. In Chrisman a Washington State University police officer stopped a student observed leaving 

his dormitory carrying a bottle of gin. Id. at 815. The student appeared to be under 21, the legal age 
for possession of alcoholic beverages in the State of Washington. Id. The student claimed that he had 
identification in his room, and the officer insisted on returning there with him. Id. The Court construed 
this as an arrest. Id. at 816. While standing in the open doorway, the officer noticed seeds and a small 
pipe that indicated to him the presence of marijuana. Id. at 815. He then entered the room, confirmed 
that the seeds were marijuana, and formally arrested Chrisman and his roommate for possession. Id. 
The Court upheld the search and seizure. Id. at 818.

92. 451 U.S. 204 (1981).
93. Id. at 206. The Supreme Court assumed that the agents had probable cause to believe the sus

pect, Lyons, was at the house searched by the agents. Id. at 211 n.6.
94. Id. at 206-07.
95. See United States v. Todisco, 667 F.2d 255, 259 (2d Cir. 1981) (upholding warrantless arrest in 

third party home when exigent circumstances present), cert, denied, 102 S. Ct. 1250 (1982); United 
States v. Eddy, 660 F.2d 381, 385 (8th Cir. 1981) (same).

This term in Washington v. Chrisman* 9 the Supreme Court held that an of
ficer’s authority to monitor the movements of an arrested person following the 
arrest is neither unreasonable nor an impermissible invasion of privacy or per
sonal liberty.90 An officer therefore may permissibly accompany an arrested 
person into his residence and seize contraband discovered there in plain view 
as an incident of a valid arrest.91

In Steagald v. United States92 the Supreme Court extended the fourth 
amendment’s protection of the sanctity of the home. In Steagald DEA agents, 
acting pursuant to a warrant for the arrest of an individual suspected of violat
ing federal narcotics laws, entered and searched Steagald’s home, where they 
believed the suspect, Lyons, was hiding.93 Although the agents did not find the 
suspect, they did discover cocaine and other incriminating evidence that subse
quently was admitted at trial to convict Steagald.94 In reversing Steagald’s 
conviction, the Court ruled that, absent exigent circumstances95 or consent, the 
fourth amendment prohibits law enforcement officers from searching for the 



1982] Project: Criminal Procedure 363

subject of an arrest warrant in the home of a third party without first obtaining 
a search warrant.96 Thus, not even a valid arrest warrant gives the police un
fettered authority to enter third party homes in pursuit of criminal suspects.

In addition to these constitutional limitations, a federal statute regulates the 
manner in which arrests pursuant to warrants may be carried out. Generally, 
an officer who has constitutional authorization to enter a home must announce 
his authority and purpose before entering, and may resort to forcible entry 
only if refused admittance.97 Courts may relax this requirement, however, if 
the facts surrounding the arrest would justify the officer in being virtually cer
tain that the subject is aware of the officer’s presence and purpose.98 In addi
tion, the Supreme Court in Payton v. New York" indicated that an arrest 
warrant founded on probable cause carries with it the authority to enter a 
dwelling in which the suspect lives when there is reason to believe the suspect 
is within.100

An unlawful arrest,101 however, neither precludes prosecution102 nor invali
dates a subsequent conviction.103 The exclusionary rule provides the primary

96. 451 U.S. at 205-06. The Court noted the significant potential for abuse that would exist if police 
officers, acting alone and in the absence of exigent circumstances, could decide whether significant 
justification existed to search the home of third party for the subject of an arrest warrant. Id. at 215 
(citing Lankford v. Gelston, 364 F.2d 197 (4th Cir. 1966) (300 homes searched pursuant to arrest war
rants for two fugitives)). Although a judicial determination of probable cause is made on the issuance 
of both search and arrest warrants, Justice Marshall emphasized that the two warrants differ in the 
precise interest each protects. Id. at 212-13. Arrest warrants prevent unreasonable seizures of an indi
vidual before probable cause is established, whereas search warrants safeguard the sanctity of one’s 
home and possessions by requiring a showing of probable cause that the object of a search is located in 
a particular place. Id.

On remand, the Fifth Circuit noted that the issue is now settled that an arrest warrant is not adequate 
to protect the fourth amendment interests of persons not named in the warrant when their homes are 
searched without their consent and in the absence of exigent circumstances. United States v. Steagald, 
664 F.2d 1242, 1243 (5th Cir. 1981) (per curiam). See also United States v. Gillespie, 650 F.2d 127, 128 
(7th Cir. 1981) (per curiam) (arrest warrants for third parties do not justify entry into defendant’s home 
and subsequent search absent consent or exigent circumstances), cert, denied, 102 S. Ct. 3495 (1982).

97. 18 U.S.C. § 3109 (1976). The statute refers only to the circumstances when an officer may break 
and enter “to execute a search warrant.” Id. The Supreme Court, however, has interpreted the statute 
to apply to entries made to effectuate arrests as well. See Sabbath v. United States, 391 U.S. 585, 588 
(1968) (validity of entry by federal officer to make arrest without warrant “must be tested by criteria 
identical with those embodied in [§ 3109]”) (quoting Miller v. United States, 357 U.S. 301, 306 (1958)).

98. Miller v. United States, 357 U.S. 301, 310 (1958) (dicta).
99. 445 U.S. 573 (1980).
100. Id. at 603.
101. Compare United States v. Allen, 675 F.2d 1373, 1383 (9th Cir. 1980) (arrest illegal when based 

solely on defendant’s suspicious presence in area, even though after arrest police identified defendant as 
individual whom they had probable cause to arrest) with United States v. McEachern, 675 F.2d 618, 
621 (4th Cir. 1982) (arrest of wrong person legal when police have valid arrest warrant for one person 
and reasonably and in good faith arrest another) and Holifield v. Davis, 662 F.2d 710, 711 (11th Cir. 
1981) (arrest legal when made pursuant to presumptively valid statute even though statute later de
clared unconstitutional) (citing Michigan v. DeFillippo, 443 U.S. 31 (1979)), cert, denied, 102 S. Ct. 
1730 (1982) and United States v. Hirschhom, 649 F.2d 360, 364 (5th Cir. 1981) (arrest legal even though 
warrant gave wrong first name and another, innocent person with full name matching name on warrant 
did exist).

102. United States v. Crews, 445 U.S. 463, 474 (1980); cf. United States v. $88,500.00, 671 F.2d 293, 
297-98 (8th Cir. 1982) (just as illegal arrest does not bar prosecution for crime, mere fact of illegal arrest 
and seizure does not immunize goods from forfeiture proceeding).

103. United States v. Crews, 445 U.S. 463, 474 (1980); see United States v. Allen, 675 F.2d 1373, 1383 
(9th Cir. 1980) (illegal arrest not basis for reversing conviction); United States v. Weber, 668 F.2d 552, 
561 (1st Cir. 1981) (dictum) (improper arrest does not vitiate conviction), cert, denied, 102 S. Ct. 2904 
(1982). 
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sanction for an unlawful arrest by requiring the suppression of any evidence 
gained as a result.104

SEARCH WARRANTS

Under the fourth amendment, a neutral and detached magistrate105 may is
sue a warrant only upon a finding of probable cause.106 Further, under rule 
41(a) of the Federal Rules of Criminal Procedure, only a federal magistrate or 
state judge107 may issue a federal warrant.108 Whether state or federal, a war
rant must specify with particularity the place to be searched and the persons or 
things to be seized.109 The description of the place to be searched must be 
sufficiently particularized to enable the executing officers to ascertain and iden
tify it with reasonable effort.110 Similarly, the persons or things to be seized 
must be described with sufficient particularity to leave “nothing ... to the 
discretion of the officer executing the warrant.”111 Thus, when a law enforce-

104. See infra notes 572-653 and accompanying text (discussing exclusionary rule); see also Street v. 
Cherba, 662 F.2d 1037, 1039 (4th Cir. 1981) (damages under 42 U.S.C. § 1983 (1976 & Supp. IV 1980) 
for unlawful arrest unavailable when officer had reasonable and good faith belief that he was acting 
lawfully).

105. See Lo-Ji Sales, Inc. v. New York, 442 U.S. 319, 327 (1979) (town justice who issued warrant 
and participated in general search executed thereunder acted not as detached judicial officer but as 
“adjunct law-enforcement officer”); Connally v. Georgia, 429 U.S. 245, 250 (1977) (per curiam) (justice 
of peace who receives fee only if warrant issues not neutral and detached); Coolidge v. New Hamp
shire, 403 U.S. 443, 449-53 (1971) (Stewart, J., with Douglas, Brennan & Marshall, JJ., and with 
Harlan, J., concurring in pertinent part) (state attorney general who acted as chief investigator and 
prosecutor of case not neutral and detached).

106. Steagald v. United States, 451 U.S. 204, 212 (1981). The Steagald Court explained the fourth 
amendment warrant requirement:

The purpose of a warrant is to allow a neutral judicial officer to assess whether the police have 
probable cause to make an arrest or conduct a search. As we have often explained, the place
ment of this checkpoint between the Government and the citizen implicitly acknowledges that 
an “officer engaged in the often competitive enterprise of ferreting out crime” . . . may lack 
sufficient objectivity to weigh correctly the strength of the evidence supporting the contem
plated action against the individual’s interests in protecting his own liberty and the privacy of 
his home.

Id. (quoting Johnson v. United States, 333 U.S. 10, 14 (1948)).
The Steagald Court rejected the government’s reliance on an arrest warrant to justify a police search 

of a third party’s home for the purpose of arresting a suspect named in the warrant. Id. at 205-06, 215. 
The Court was concerned that otherwise the police might search all homes at which the defendant 
conceivably could be located, or might use the arrest warrant as a pretext for entering a home in which 
they had suspicion, but not probable cause to believe, that illegal activity was taking place. Id. at 215. 
Consequently the Court held that, without either exigent circumstances or consent, police seeking to 
enter a third party’s home to arrest a suspect must first procure a search warrant, and thus submit their 
determination of a suspect’s whereabouts to the scrutiny of a neutral and detached magistrate. Id. at 
213, 215-16; accord Wallace v. King, 650 F.2d 529, 530 (4th Cir. 1981); Camejo-Molina v. Immigration 
and Naturalization Serv., 649 F.2d 1145, 1148 (5th Cir. 1981).

107. The state judge must be a judge of a state court of record within the district wherein the prop
erty or person sought is located. Fed. R. Crim. P. 41(a).

108. Id.
109. U.S. Const, amend. IV; Fed. R. Crim. P. 41(c); see Andresen v. Maryland, 427 U.S. 463, 480 

(1976) (particularity requirement prevents “general, exploratory rummaging in person’s belongings”); 
Marron v. United States, 275 U.S. 192, 196 (1927) (particularity requirement prevents “general 
searches” under warrant).

110. Steele v. United States, 267 U.S. 498, 503 (1925); cf. United States v. Palmer, 667 F.2d 1118, 
1120 (4th Cir. 1981) (upholding warrant to search premises adjacent to business named on warrant 
when defendants themselves regarded place searched and named business as same).

111. Marron v. United States, 275 U.S. 192, 196 (1927). In addition to limiting the discretion of 
executing officials, specificity is required to give the person subject to the search notice of what the 
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ment officer seizes evidence not specified in the warrant, a court may suppress

officers are entitled to seize. In re Seizure of Property Belonging to Talk of the Town Bookstore, Inc., 
644 F.2d 1317, 1318 (9th Cir. 1981).

The general rule is that the broadness of a warrant is not cured by the specificity of the affidavit that 
supports it. 644 F.2d at 1318. Courts may, however, find particularity by construing the warrant with 
reference to the affidavit if the affidavit accompanies the warrant and is incorporated into the warrant 
by suitable words of reference. Id. at 1319; see United States v. Brock, 667 F.2d 1311, 1323 (9th Cir. 
1982) (when warrant incorporates affidavit and affidavit specifically lists items expected to be found, 
warrant and affidavit together satisfy specificity requirement); United States v. Haydel, 649 F.2d 1152. 
1157 (5th Cir. 1981) (court may use affidavit to sustain particularity when affidavit appears in record 
whenever warrant itself appears and when defendant presumably would have been shown both warrant 
and affidavit had he requested to see warrant), cert, denied, 102 S. Ct. 1721 (1982). Furthermore, while 
a sufficiently particular qualifying phrase may have the effect of bringing an otherwise “general” war
rant within the constitutional standard, a defective qualifying phrase will not defeat a warrant that is 
otherwise sufficiently specific. United States v. Jacob, 657 F.2d 49, 52 (4th Cir. 1981); cf. United States 
v. Cook, 657 F.2d 730, 733 (5th Cir. 1981) (use of generic term or general description in warrant accept
able only when more specific description of things to be seized is unavailable).

Although the particularity clause applies especially to “catch-all” phrases in warrants that describe 
the items to be seized in general terms, courts often have found such warrants valid. See Andresen v. 
Maryland, 427 U.S. 463, 479-82 (1976) (warrant in part authorizing seizure of “fruits, instrumentalities 
and evidence of crime at this [time] unknown” sufficiently particular because, read in context clause 
authorized seizure of evidence relevant to crime of false pretenses concerning particular land parcel); 
United States v. Lowry, 675 F.2d 593, 595 (4th Cir. 1982) (warrant authorizing search and seizure of 
package known to contain hashish oil and “related correspondence” sufficiently particular when con
strued to allow only seizure of documents connected to package that was target of search); United 
States v. Brock, 667 F.2d 1311, 1322-23 (9th Cir. 1982) (warrant authorizing search for “chemicals and 
glassware commonly utilized in the manufacture of methylamphetamine” sufficiently particular even 
though warrant failed specifically to mention canister of methylamphetamine known to be in cabin); 
United States v. Heldt, 668 F.2d 1238, 1257 (D.C. Cir. 1981) (per curiam) (warrants authorizing search 
for documents sufficiently specific and particularized as not to “leave to the executing officers impermis
sible discretion”), cert, denied, 102 S. Ct. 1971 (1982); United States v. Timpani 665 F.2d 1, 5 (1st Cir. 
1981) (warrant authorizing search for any and all items relating to extortionate credit transactions suffi
ciently particular when: items were divided into categories, each item was plausibly related to the 
crime (loansharking or gambling) involved, most items were instrumentalities of the crimes and not 
likely to be mixed up with similar but innocent items, and warrant could not have been made signifi
cantly more precise); Blackie’s House of Beef, Inc. v. Castillo, 659 F.2d 1211, 1226 (D.C. Cir. 1981) 
(warrant authorizing INS to make search “including, but not limited to, the search of any locked rooms 
on the premises in order to locate aliens in the United States without legal authority” sufficiently partic
ular to satisfy fourth amendment), cert, denied, 102 S. Ct. 1432 (1982); United States v. Jacob, 657 F.2d 
49, 52 (4th Cir. 1981) (warrant authorizing search for documents that “show or tend to show evidence 
of violations of federal criminal law ’including but not limited to mail fraud’” sufficiently particular 
because seizable documents limited to pertinent dates and specific matters and individuals relevant to 
investigation); United States v. Haydel, 649 F.2d 1152, 1156-57 (5th Cir. 1981) (warrant and affidavit 
authorizing search of residence sufficiently particular notwithstanding discrepancy between municipal 
address on search warrant and that of residence when residence shares common wall and is part of 
integrated structure with three commercial establishments, one of which has municipal address indi
cated on warrant and warrant indicates residence may be entered through commercial establishment), 
wt denied, 102 S. Ct. 1721 (1982).

This apparent flexibility in courts’ interpretations of the particularity clause should not be mistaken 
for a complete erosion of the particularity requirement. For recent cases in which courts have found 
broad or ambiguous statements describing the place to be searched and the persons or things to be 
seized to violate the particularity requirement of the fourth amendment, see United States v. Crozier, 
674 F.2d 1293, 1298 (9th Cir. 1982) (warrant authorizing seizure of amphetamine, precursor chemicals, 
lab apparatus, notes, formulas, and any indicia of ownership and control of premises not sufficiently 
particular because of failure to limit seizable items to those relating to specific persons or occurrences); 
id. at 1299 (warrant authorizing seizure of material evidence of manufacture and possession of amphet
amine not sufficiently particular); Powe v. City of Chicago, 664 F.2d 639, 647 (7th Cir. 1981) (arrest 
warrant listing two names that police had reason to suspect were aliases of intended arrestee not suffi
ciently particular when no other description sufficient to identify arrestee included in warrant); United 
States v. Cook, 657 F.2d 730, 732-34 (5th Cir. 1981) (warrant authorizing seizure of tapes onto which 
illegally obtained copyrighted films had been transferred, “including but not limited to [tapes of] the 
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that evidence as beyond the scope of the authorized search.112

motion pictures described in the affidavit,” not sufficiently particular when further available specifica
tion of tapes to be seized not included in warrant).

In addition to placing limitations on the description of places, persons, and things, the requirement of 
particularity imposes restrictions on the time for execution of a warrant. This term in United States v. 
Cady. 651 F.2d 290 (5th Cir. 1981), cert, denied, 102 S. Ct. 1274 (1982), the Fifth Circuit held that to 
determine whether a warrant is valid as specifying a reasonable time period, courts must scrutinize the 
time actually used rather than the time specified in the warrant. Id. at 291. The court upheld the 
search in Cady after scrutinizing the 17 days it took police to install and monitor a beeper, rather than 
the 90 days specified in the warrant for those procedures. Id.; accord, United States v. Long, 674 F.2d 
848, 852 (11th Cir. 1982) (relevant inquiry is time during which signaling device actually in use, not 
maximum time that order permitted; week of operation reasonable in this case).

The particularity requirement is to be accorded “the most scrupulous exactitude” when first amend
ment rights are involved. Stanford v. Texas, 379 U.S. 476, 485 (1965); accord In re Seizure of Property 
Belonging to Talk of the Town Bookstore, Inc., 664 F.2d 1317, 1319 (9th Cir. 1981) (descriptions suffi
ciently specific when affidavit describes specific sex acts and warrant authorizes officers “to seize only 
those books, magazines, and films which depict the specific sex acts described in the Affidavits”).

112. See Ybarra v. Illinois, 444 U.S. 85, 91-92 (1979) (because warrant authorized only search of 
tavern and employer, heroin uncovered during pat-down of patron suppressed). Absent flagrant disre
gard by the executing officer for limitations in the warrant, however, seizure of some items outside the 
scope of a valid warrant will not by itself affect the admissibility of other contemporaneously seized 
items that do fall within the warrant. United States v. Heldt, 668 F.2d 1238, 1259 (D.C. Cir. 1981) (per 
curiam), twZ. denied, 102 S. Ct. 1971 (1982).

In Heldt the D C. Circuit provided a framework for analyzing the constitutionality of a document 
search when the defendant claims that the searching agents in executing the search so far exceeded the 
limitations of the search warrant that all fruits of the search should be suppressed. The court stated 
that “a proper execution of a search warrant for numerous documents requires three things: adequate 
preparation [of the searching agents]; obedience [of the agents] to area limitations; and restrictions on 
seizure of items not mentioned particularly in the warrant.” AZ at 1261. Fifty of the more than 100 
searching agents in Heldt had neither read the long and complex warrant and affidavit nor received a 
comprehensive briefing about the documents to be seized. Id. at 1255. The court held, however, that 
the search was not so general as to require suppression of all seized documents because the uninformed 
agents represented less than half of the search force and were closely supervised by the agents informed 
about the limitations of the search, the documents seized by the uninformed agents were reviewed by 
informed agents who compared the documents to the warrant and affidavit, and all agents made a good 
faith attempt to stay within the bounds of an inherently broad warrant. Id. at 1262, 1269.

In In re Search Warrant Dated July 4, 1977, 667 F.2d 117 (D.C. Cir. 1981), cert, denied, 102 S. Ct. 
1971 (1982), involving the same prosecution as Heldt, the D.C. Circuit held that the government’s offer 
to return “innocuous” documents seized during the search did not demonstrate that the search was 
impermissibly general, because the documents returned may have been merely unnecessary to the pros
ecution or cumulative of other evidence. Id. at 124. Furthermore, the seizure of some documents be
yond the inherently broad scope of the warrant and the finding of an FBI inventory that about half of 
the seized items were beyond the scope of the warrant did not invalidate the entire search when the 
agents were adequately briefed, instructed, or supervised and did not execute the search by general 
rummaging. Id. at 124-30. The court held that although extraneous items seized must be suppressed, 
items designated in the warrant may be retained. Id. at 130-31; see United States v. Armstrong, 654 
F.2d 1328, 1336 (9th Cir. 1981) (supression of all documents not required even assuming five docu
ments not named in warrant were improperly seized because they constituted only small fraction of 
documents properly seized and were merely cumulative of other documents that adequately supported 
conviction), cert, denied, 102 S. Ct. 1032 (1982); United States v. Cook, 657 F.2d 730, 734 (5th Cir. 1981) 
(proper remedy when search warrant provides constitutionally sufficient description of some but not all 
items to be seized is to suppress only those items not particularly described).

Unlike searches for other tangibles, document searches tend to involve broad disclosure of intimacies 
of private lives, thoughts, and transactions. In seizures of papers or telephone conversations, some 
innocuous documents or conversations are likely to be at least cursorily examined. Therefore, responsi
ble officials must take care to assure that documentary searches are conducted in a manner that mini
mizes unwarranted intrusions upon privacy. United States v. Heldt, 668 F.2d 1238, 1260 (D.C. Cir. 
1981) (per curiam) (citing Andresen v. Maryland, 427 U.S. 463 (1976)), cert, denied, 102 S. Ct. 1971 
(1982).
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Effects of Inaccuracies in Affidavits. Inaccuracies in a supporting affida
vit may justify invalidating a warrant. In Franks v. Delaware''3 the Supreme 
Court identified those limited circumstances that mandate an evidentiary hear
ing when a defendant challenges the veracity of statements contained in such 
an affidavit.114 Under Franks, to be entitled to an evidentiary hearing a de
fendant must offer substantial proof115 that demonstrates the affiant’s deliber
ate falsehood or reckless disregard for the truth;116 allegations of either 
negligence or innocent mistake are insufficient.117 Further, the defendant must 
establish that the challenged statement was essential to the magistrate’s finding 
of probable cause.118 Once a defendant makes these preliminary showings, a 
Franks hearing is held.119 If at the hearing the defendant establishes his falsity 
allegations by a preponderance of the evidence, and if the remaining affidavit 
is insufficent to support probable cause, the court must void the warrant and 
exclude the fruits of the search.120

113. 438 U.S. 154 (1978).
114. Id. at 171-72. A defendant may challenge only the statements of the affiant, not those of the 

nongovernmental informant. Id. at 171; accord In re Search Warrant Dated July 4, 1977, 667 F.2d 117, 
137 (D.C. Cir. 1981) (evidentiary hearing not required when, at most, affidavits showed that informant, 
not affiant, gave false information), cert, denied, 102 S. Ct. 1971 (1982); United States v. Skramstad, 649 
F.2d 1259, 1265 (8th Cir. 1981) (same).

115. The defendant should point out specifically the portion of the affidavit that he claims to be false. 
438 U.S. at 171. The defendant’s allegations should be accompanied by a statement of supporting rea
sons and affidavits of sworn or otherwise reliable statements of witnesses unless their absence is satis
factorily explained. Id.

116. See United States v. Davis, 663 F.2d 824, 829-31 (9th Cir. 1981) (second of two search warrants) 
(defendant entitled to evidentiary hearing when officer falsely stated in affidavit that he had personal 
knowledge of facts in affidavit, rather than correctly stating that informant had given facts to another 
officer); cf. United States v. Sears, 663 F.2d 896, 903 (9th Cir. 1981) (defendant not entitled to eviden
tiary hearing when defendant did not claim that information in arrest warrant affidavit was false, but 
only that information was illegally obtained), cert, denied, 102 S. Ct. 1731 (1982); United States v. 
Davis, 663 F.2d 824, 829 (9th Cir. 1981) (first of two warrants) (defendant not entitled to evidentiary 
hearing when affiant’s statement that his informants had no cases pending against them was not false; 
even though both informants were suspects in murder conspiracy, no cases were actually pending 
against them); United States v. Strini, 658 F.2d 593, 597 (8th Cir. 1981) (defendant not entitled to 
evidentiary hearing when affidavit drafted so that government’s informant was characterized for pro
tective reasons as “third unnamed confidential informant” rather than as previous arrestee in same 
investigation; government did not provide false name or intend to deceive judge); United States v. 
Willis, 647 F.2d 54, 58 (9th Cir. 1981) (defendant not entitled to evidentiary hearing when affiant acted 
neither intentionally nor recklessly in failing to disclose that informant was defendant’s former girl
friend and was currently sexually involved with state narcotics officer); United States v. Maher, 645 
F.2d 780, 782 (9th Cir. 1981) (per curiam) (defendant not entitled to evidentiary hearing when affiant 
not reckless in omitting fact that Canadian police had given DEA agents wrong motel name as location 
of defendant’s truck allegedly containing narcotics).

117. See United States v. Seta, 669 F.2d 400, 403 (6th Cir. 1982) (per curiam) (omissions resulting 
from negligence or good faith mistakes should not invalidate an affidavit that on its face establishes 
probable cause).

118. 438 U.S. at 171-72; see Doescher v. Estelle, 666 F.2d 285, 288 (5th Cir. 1982) (defendant not 
entitled to evidentiary hearing because even if challenged material excised, remaining affidavit could 
support finding of probable cause); United States v. Davis, 663 F.2d 824, 830 (9th Cir. 1981) (defendant 
entitled to evidentiary hearing because affidavit insufficient to establish probable cause when false ma
terial excised); United States v. Strini, 658 F.2d 593, 597-98 (8th Cir. 1981) (defendant not entitled to 
evidentiary hearing because even if challenged material excised, remaining affidavit could support find
ing of probable cause); United States v. Armstrong, 654 F.2d 1328, 1335-36 (9th Cir. 1981) (same), cert 
denied, 102 S. Ct. 1032 (1982); United States v. Maher, 645 F.2d 780, 782 (9th Cir. 1981) (per curiam) 
(same).

119. 438 U.S. at 156.
120. Id.
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Attacks on the Execution of Search Warrants. A defendant may chal
lenge the execution of a federal search warrant if the government fails to com
ply with the fourth amendment,121 rule 41 of the Federal Rules of Criminal 
Procedure,122 or other applicable federal statutes.123 If a search is character
ized as a “state” undertaking with minimal federal involvement, a validly is
sued state warrant need only comply with the fourth amendment and not with 
federal rule 41.124 A violation of the fourth amendment occurs during the 
execution stage if the actual search exceeds the scope authorized by the 
warrant.125

Rule 41(c) requires that a federal warrant be executed within ten days of its 
issuance and during daytime hours unless a specific nighttime search is sup
ported by good cause and specifically provided for in the warrant.126 Except in 
exigent circumstances, federal law requires that an officer knock, announce his 
identity and purpose, and be refused admittance before the officer may break 
into a residence to execute a search warrant.127 Rule 41(d) further requires an

121. U.S. Const, amend. IV.
122. See Fed. R. Crim. P. 41(c), (d) (procedures for issuance, execution, and return of search 

warrants).
123. See, e.g., 18 U.S.C. §3105 (1976) (limiting persons authorized to serve search warrant); id. 

§ 3109 (limiting situations where forcible entry to execute search warrant permitted); 21 U.S.C. § 879 
(1976) (allowing execution of search warrants “at any time” in certain narcotics cases).

124. United States v. Bedford, 519 F.2d 650, 653-54 & n.l (3d Cir. 1975), cer/. denied, 427 U.S. 917 
(1976). A state search warrant may be subject to the requirements of rule 41 if federal officers partici
pate extensively in its issuance and execution. Id. at 654 n. 1.

125. See supra notes 111-12 (citing cases involving scope of warrants under various factual settings); 
see also United States v. Tolerton, 669 F.2d 652, 654 (10th Cir. 1982) (scope of warrant authorizing 
search for keys includes search of desk drawers), cert, denied, 102 S. Ct. 2020 (1982); United States v. 
Calarco, 668 F.2d 920, 921 (6th Cir. 1982) (per curiam) (scope of warrant authorizing search of 
container includes objects found within container; therefore, scope of warrant authorizing search of 
station wagon for stolen paintings includes blankets in which paintings were wrapped); United States v. 
Wright, 667 F.2d 793, 799 (9th Cir. 1982) (scope of warrant authorizing seizure of driver’s license 
includes inspection of ledger to determine if license hidden there, but does not include perusal of the 
ledger’s written contents); United States v. Heldt, 668 F.2d 1238, 1262-66 (D.C. Cir. 1981) (per curiam) 
(scope of warrant authorizing search of “suite of offices” of defendant includes search of separate, free
standing, unmarked hut visible and accessible from suite), cert, denied, 102 S. Ct. 1971 (1982); United 
States v. DeSimone, 660 F.2d 532, 542 (5th Cir.) (scope of warrant authorizing search of car for mari
juana and suitcases includes search of inner contents of suitcase found in trunk), cert, denied, 454 U.S. 
878 (1981); United States v. Gallo, 659 F.2d 110, 114 (9th Cir. 1981) (scope of warrant authorizing by 
general description seizure of gambling-related material includes telephone calls answered by agents 
during search of defendant’s booking operation); United States v. O’Connor, 658 F.2d 688, 691 (9th 
Cir. 1981) (scope of warrant authorizing search of person of defendant includes authority to stop vehi
cle in which police reasonably thought defendant was a passenger); United States v. Traylor, 656 F.2d 
1326, 1331 (9th Cir. 1981) (scope of warrant authorizing search of six specifically described pieces of 
luggage includes defendant’s handbags when general language authorized search of “baggage and bags 
belonging to and in the care, custody, and control” of defendants); United States v. Morris, 647 F.2d 
568, 573 (5th Cir. 1981) (scope of warrant authorizing search of residence includes search of locked 
jewelry box when box found within area described in warrant and objects sought in search were of size 
that could fit within box).

126. Fed. R. Crim. P. 41(c). Rule 41(h) defines “daytime” as the period between 6:00 a.m. and 10:00 
p.m. Id. 41(h). see United States v. Todisco, 667 F.2d 255, 260 (2d Cir. 1981) (district court’s finding of 
fact that search began before 10:00 p.m. not clearly erroneous when agents notified by telephone that 
warrant had been approved by magistrate at 9:50 p.m.), cert, denied, 102 S. Ct. 1250 (1982); United 
States v. Stefanson, 648 F.2d 1231, 1236 (9th Cir. 1981) (nighttime search reasonable under rule 41(c) 
when facts contained in telephonic affidavit indicated that evidence in defendant’s residence might 
otherwise be destroyed).

127. 18 U.S.C. §3109 (1976); see United States v. Tolliver, 665 F.2d 1005, 1008 (11th Cir.) (per 
curiam) (section 3109 applies because door not fully opened by occupant), cert denied, 102 S. Ct. 1991 
(1982); United States v. Weber, 668 F.2d 552, 559 & n.6 (1st Cir. 1981) (even if § 3109 applicable,
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officer to prepare an inventory of the items seized and to return a copy of the 
inventory and the warrant to the issuing magistrate upon completion of the 
search.* 128 Despite the many restrictions on the issuance and execution of war
rants, courts appear hesitant to suppress evidence for merely technical viola
tions unless the defendant can prove prejudice.129

reasonable notice given when DEA agent boarded tug at naval pier not open to public, opened hatch 
that lacked doorbell, and called into cabin, “Anyone there?”), cert denied, 102 S. Ct. 2904 (1982); In re 
Search Warrant Dated July 4, 1977, 667 F.2d 117, 136 (D.C. Cir. 1981) (even if § 3109 applies to entry 
into office file cabinets, no violation occurred because office officials denied admittance by refusing to 
provide file keys to agents who had announced their presence and purpose and showed warrant to 
employees at office), cert, denied, 102 S. Ct. 1971 (1982); United States v. Eddy, 660 F.2d 381, 385 (8th 
Cir. 1981) (no § 3109 violation when at least three officers entering apartment identified themselves as 
“police” or “federal agent,” and at least two officers were wearing badges); United States v. Crawford, 
657 F.2d 1041, 1045 (9th Cir. 1981) (section 3109 does not apply at inner bedroom door when officer’s 
sufficient knock and announcement at front door vitiated any duty to repeat notice).

Courts generally allow “no-knock” entries when compliance with § 3109 “would create palpable 
peril to lives of law enforcement officers,” United States v. McShane, 462 F.2d 5, 6 (9th Cir. 1972), or 
might result in the destruction of evidence. See United States v. Tolliver, 665 F.2d 1005, 1008 (11th Cir. 
1982) (per curiam) (noncompliance with § 3109 justified when announcement of identity and purpose 
would have jeopardized availability of narcotics evidence that DEA agents knew to be inside), cert, 
denied, 102 S. Ct. 1991 (1982); United States v. Berkowitz, 662 F.2d 1127, 1131, 1139-40 (5th Cir. 1981) 
(noncompliance with § 3109 justified when undercover agent did not identify himself as DEA agent 
when returning to apartment, ostensibly with purchase money for cocaine, but in fact with other agents 
to arrest defendants); United States v. Eddy, 660 F.2d 381, 385 (8th Cir. 1981) (noncompliance with 
§ 3109 justified when officers waiting outside door at time defendant opened it “justifiably and virtually 
certain” that occupants already knew of their purpose, and compliance might result in destruction of 
evidence).

The Ninth Circuit has held that § 3109 applies to the execution by federal officers of arrest warrants 
for federal offenses, as well as to the execution of search warrants. United States v. Crawford, 657 F.2d 
1041, 1044 (9th Cir. 1981).

128. Fed. R. Crim. P. 41(d).
129. See United States v. Wyder, 674 F.2d 224, 225-26 (4th Cir. 1982) (although inadvertent mistake 

in defendant’s copy of warrant indicated that search had to be conducted within five hours when origi
nal had five day time limit, evidence obtained in search not suppressed because defendant not 
prejudiced), cert, denied, 102 S. Ct. 2944 (1982). The Ninth Circuit has adopted the standard that 
noncompliance with rule 41 requires suppression of evidence only when “(1) there was ‘prejudice’ in 
the sense that the search might not have occurred or would not have been so abrasive if the Rule had 
been followed, or (2) there is evidence of intentional or deliberate disregard of a provision in the Rule.” 
United States v. Johnson, 660 F.2d 749, 753 (9th Cir. 1981) (although federal magistrate did not issue 
warrant, evidence obtained in search not suppressed because warrant proper under state procedure, 
defendant not prejudiced, and DEA agents did not intentionally or deliberately violate rule), cert, de
nied, 102 S. Ct. 1263 (1982); see United States v. Crawford, 657 F.2d 1041, 1046-48 (9th Cir. 1981) 
(although state search warrant was not directed to proper U.S. law enforcement officer, was silent as to 
duration, and did not designate a federal magistrate for return, such technical errors in violation of rule 
41 did not mandate the suppression of evidence when defendant failed to show prejudice or bad faith of 
Secret Service agent); United States v. Stefanson, 648 F.2d 1231, 1235 (9th Cir. 1981) (although magis
trate failed to place agent under oath before accepting testimony, failed to record oath under rule 
41(c)(2)(D), and failed to make verbatim transcript of entire conversation between affiant and himself, 
evidence seized pursuant to telephonic search warrant not suppressed because technical violation of 
rule 41 neither deliberate nor prejudicial).

130. United States v. Santana, 427 U.S. 38, 43 (1976) (citing Vale v. Louisiana, 399 U.S. 30, 35 
(1970)); see United States v. Allen, 675 F.2d 1373, 1382 (9th Cir. 1981) (police may enter house near 
drug smuggling operation to prevent destruction of evidence); United States v. McEachin, 670 F.2d 
1139, 1144 (D.C. Cir. 1981) (police may conduct warrantless search of apartment to prevent imminent 
removal of shotgun used in robbery); United States v. Todisco, 667 F.2d 255, 259 (2d Cir. 1981) (per 
curiam) (police may enter apartment to effect arrest when suspect in position to destroy substantial

WARRANTLESS SEARCHES

Exigent Circumstances. Police may conduct a warrantless search sup
ported by probable cause to prevent the destruction or removal of evidence,130 
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or to protect themselves131 or the public.132 To justify a warrantless search to 
preserve evidence, an officer must make a strong showing that he had reason to 
suspect the imminent destruction of evidence and therefore lacked sufficient 
time to obtain a warrant.133 Similarly, under the “endangered life” rationale, 
the officer must substantiate his belief that a life-threatening situation ex
isted.134 Both rationales require the court to consider the totality of the cir
cumstances in evaluating the asserted exigency.135

The Supreme Court has held that police in continuous “hot pursuit” of a 
suspect may enter a building to continue the search for him136 or for danger
ous weapons police may reasonably believe are present.137 Courts also permit

evidence of narcotics traffic), cert, denied, 102 S. Ct. 1251 (1982); United States v. Martino, 664 F.2d 
860, 869-70 (2d Cir. 1981) (police may enter yard to prevent removal or destruction of contraband by 
accomplices), cert, denied, 102 S. Ct. 3493 (1982); United States v. Johnson, 660 F.2d 749, 752-53 (9th 
Cir. 1981) (officer may enter house to secure evidence and suspects when unable to prevent suspects’ 
escape and risk of their discovering police surveillance great), cert, denied, 102 S. Ct. 1263 (1982); 
United States v. Turner, 650 F.2d 526, 528-29 (4th Cir. 1981) (police may enter apartment to prevent 
destruction of illegal drugs based on rational belief occupant aware of accomplice’s arrest).

131. See United States v. Mesa, 660 F.2d 1070, 1078 (5th Cir. 1981) (search of camper for conspira
tors justified by need to protect police during raid of smuggling operations); cf. United States v. 
Bulman, 667 F.2d 1374, 1384 (11th Cir. 1982) (no exigency present to justify warrantless entry when no 
danger that suspects would flee, police or public would be harmed, or evidence would be destroyed), 
cert, denied, 102 S. Ct. 2305 (1982).

132. Cady v. Dombrowski, 413 U.S. 433, 447 (1973) (concern for safety of general public justifies 
warrantless search); see Archibald v. Mosel, 677 F.2d 5, 7 (1st Cir. 1982) (belief that suspected robber 
had entered apartment and could escape, hide evidence, or injure other occupants justified warrantless 
search); United States v. Brock, 667 F.2d 1311, 1318 (9th Cir. 1982) (fear of potential explosion justified 
warrantless entry of motor home when police unaware whether anybody inside); United States v. 
Kreimes, 649 F.2d 1185, 1192-93 (5th Cir. 1981) (need to identify armed fugitive justified warrantless 
search for identifying papers in luggage found in confederate’s vehicle); United States v. Bruton, 647 
F.2d 818, 823 (8th Cir.) (shoot-out with suspect and belief other fugitives present justified warrantless 
entry of mobile home), cert, denied, 454 U.S. 868 (1981).

133. See Vale v. Louisiana, 399 U.S. 30, 34 (1970) (no exigency when no one present to destroy 
evidence); United States v. Crozier, 674 F.2d 1293, 1298-99 (9th Cir. 1982) (no exigency when police 
did not know whether anyone in house to destroy evidence); United States v. Tolliver, 665 F.2d 1005, 
1008 (11th Cir.) (per curiam) (forcible, warrantless entry into apartment justified when announcement 
of identity and purpose would jeopardize evidence known to be inside), cert, denied, 102 S. Ct. 1991 
(1982); United States v. McEachin, 670 F.2d 1139, 1147-48 (D.C. Cir. 1981) (failure to seek telephonic 
warrant did not invalidate search when threat of disposal of evidence precluded recourse to any war
rant procedure); United States v. Martino, 664 F.2d 860, 870 (2d Cir. 1981) (need to preserve contra
band from removal or destruction by frequently present accomplices justified warrantless entry into 
yard), cert, denied, 102 S. Ct. 3493 (1982); United States v. Segura, 663 F.2d 411, 415 (2d Cir. 1981) (no 
exigency when police observed apartment for three hours and had no reason to believe anyone present 
to destroy evidence); United States v. Beck, 662 F.2d 527, 530 (8th Cir. 1981) (officer must demonstrate 
factual basis for belief that someone inside residence likely to destroy evidence); cf. United States v. 
Congote, 656 F.2d 971, 973-74 (5th Cir. 1981) (mere possibility that evidence will be destroyed not 
enough to justify warrantless entry).

134. See United States v. Mayes, 670 F.2d 126, 128 (9th Cir. 1982) (doctor’s need to examine object 
that caused life-threatening injury justified warrantless search of apartment); United States v. Brock, 
667 F.2d 1311, 1318 (9th Cir. 1982) (officer’s knowledge of explosive chemicals in motor home justified 
warrantless search); Satchell v. Cardwell, 653 F.2d 408, 411-13 (9th Cir. 1981) (informant’s tip and 
officer’s observation of reported kidnap victim justified warrantless entry to protect victim), cert, denied, 
102 S. Ct. 1026 (1982); United States v. Kreimes, 649 F.2d 1185, 1192 (5th Cir. 1981) (danger of armed 
fugitive remaining at large in rural area at night justified warrantless search of luggage that police 
rationally believed to contain papers identifying fugitive).

135. See United States v. Bruton, 647 F.2d 818, 823 (8th Cir.) (totality of circumstances rather than
isolated facts must be considered in assessing presence of exigent circumstances), cert, denied, 454 U.S. 
868 (1981). , ' , v

136. See Warden v. Hayden, 387 U.S. 294, 298-99 (1967) (warrantless search of a house entered by 
suspect minutes before arrival of police permissible as hot pursuit).

137. Id. at 299.
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a limited protective “sweep search” of all or part of a residence following the 
arrest of a person in or near the residence when the police reasonably believe 
that persons potentially dangerous to them are inside.138 This term the Eighth 
Circuit upheld the warrantless sweep search of a mobile home following a 
shoot-out between the occupant and arresting officers outside the dwelling.139 
The court reasoned that the arrestee’s history of violence and the officer’s belief 
that other fugitives were present justified the limited intrusion to protect by
standers and police.140 Similarly, the Ninth Circuit permitted the cursory in
spection of a motor home following the arrest of the driver outside the vehicle 
when the officers reasonably believed that dangerous confederates were 
inside.141

138. See United States v. Irizarry, 673 F.2d 554, 558 (1st Cir. 1982) (police may conduct security 
check of motel room when occupants arrested leaving room and reasonable suspicion that armed per
son inside); United States v. Martino, 664 F.2d 860, 869 (2d Cir. 1981) (officers lawfully on premises to 
effect arrest entitled to make limited search for third persons who might destroy evidence or pose safety 
threat), cerZ. denied, 102 S. Ct. 3493 (1982); United States v. Sheikh, 654 F.2d 1057, 1072 (5th Cir. 1981) 
(police may conduct security check of motel room when occupant arrested outside room and reasonable 
suspicion others remained inside), cert, denied, 102 S. Ct. 1617 (1982).

139. United States v. Bruton, 647 F.2d 818, 823 (8th Cir.), cert, denied, 454 U.S. 868 (1981).
140. Id.
141. United States v. Wiga, 662 F.2d 1325, 1331 (9th Cir. 1981), cert, denied, 102 S. Ct. 1775 (1982).
142. 660 F.2d 500 (D.C. Cir. 1981)
143. Id. at 505.
144. Id. Two police officers stopped McClinnhan on the basis of an informant’s tip, which was 

corroborated in significant part by the officer’s pre-stop surveillance. Id. at 503. The informant had 
stated that McClinnhan had a sawed-off shotgun in his briefcase. Id. at 501. One officer conducted a 
weapons frisk of the suspect while the other officer seized and opened the briefcase, finding the shotgun. 
Id.

145. Id. at 505.
146. Michigan v. DeFillipo, 443 U.S. 31, 35 (1979); United States v. Robinson, 414 U.S. 218. 235 

(1973); see United States v. Long, 674 F.2d 848, 853 (11th Cir. 1982) (arrest supported by probable 
cause established authority to search defendant and truck he was driving); United States v. McCulley, 
673 F.2d 346, 352 (11th Cir. 1982) (arrest based on probable cause justified search incident to arrest); 
United States v. Hansen, 652 F.2d 1374, 1389 (10th Cir. 1981) (lawful custodial arrest established au
thority to conduct full search of arrestee’s person); United States v. Moeller, 644 F.2d 518, 520-21 (5th 
Cir.) (arrest supported by probable cause justified search of arrestee’s person), cert, denied, 102 S. Ct. 
669 (1981).

Searches incident to arrests for violations of statutes subsequently declared unconstitutional are legal 
provided that the arresting officer reasonably relied in good faith on the statute’s presumptive constitu
tionality. Michigan v. DeFillipo, 443 U.S. at 37-38. Even pretextual arrests based on probable cause 
justify searches. See United States v. Pulvano, 629 F.2d 1151, 1156 n.5 (5th Cir. 1980) (search valid 
even though defendant suspected of criminal conduct other than that for which arrested). But see

This term in United States v. McClinnhan142 the District of Columbia Cir
cuit upheld the search of a briefcase during a valid investigatory detention 
when the police reasonably suspected that the briefcase contained a concealed 
weapon.143 The court reasoned that exigent circumstances were present be
cause the detaining officers would have placed themselves in danger if they 
had not conducted an immediate search for the weapon.144 Noting that the 
search approached the limits of the exigent circumstances exception, the court 
limited its holding to a search for immediately accessible illegal weapons, be
cause the police lacked probable cause either to arrest the suspect or to search 
his briefcase.145

Search Incident to Arrest. A valid arrest authorizes police to conduct a
warrantless search of the suspect146 without probable cause or reasonable sus
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picion to believe that the person arrested possesses either weapons or evi
dence.147 The scope of a search incident to an arrest is limited to the suspect’s 
person148 and the area within the suspect’s immediate control.149 In York 
v. Belton'50 the Supreme Court adopted a bright-line test for the permissible 
scope of a search of an automobile incident to the arrest of its occupants.151 
The Court held that the police may search an automobile’s passenger compart
ment and any containers within it “as a contemporaneous incident” of a lawful 
arrest.152 The Court reasoned that articles within the relatively narrow con-

Michigan v. DeFillipo, 443 U.S. at 41 (Blackmun, J., concurring) (officer’s habitual failure to charge 
suspects with crime for which arrested could rebut officer’s claim of good faith belief in validity of 
arrest).

147. New York v. Belton, 453 U.S. 454, 459-61 (1981); Michigan v. DeFillipo, 443 U.S. 31, 35 (1979); 
United States v. Robinson, 414 U.S. 218, 235 (1973). In Robinson, the Supreme Court reasoned that the 
authority to search a person incident to a lawful arrest depends on the need of the police to disarm 
suspects and discover evidence, rather than on the probability that weapons or evidence will be found 
on the suspect. United States v. Robinson, 414 U.S. at 235. Therefore, the Court adopted a bright-line 
rule under which the likelihood that a particular arrestee is armed or concealing evidence is irrelevant 
to the legality of the search incident to arrest. Id.

148. Chimel v. California, 395 U.S. 752, 762-63 (1969); see United States v. McGlynn, 671 F.2d 1140, 
1145 (8th Cir. 1982) (search of arrestee’s person within proper scope of search after arrest); United 
States v. Watson, 669 F.2d 1374, 1383-84 (11th Cir. 1982) (search of wallet taken from arrestee’s person 
within proper scope of search after arrest); United States v. Sheikh, 654 F.2d 1057, 1072 (5th Cir. 1981) 
(search of wallet found in pocket within proper scope of search after arrest), cert, denied, 102 S. Ct. 1617 
(1982); United States v. Rust, 650 F.2d 927, 928 (8th Cir. 1981) (per curiam) (search of suspect’s pockets 
within proper scope of search after arrest); United States v. Tate, 648 F.2d 939, 943 (4th Cir. 1981) 
(search of arrestee’s person within proper scope of search after arrest); cf. United States v. Monclavo- 
Cruz, 662 F.2d 1285, 1290 (9th Cir. 1981) (purse on lap at time of arrest not subject to search at station 
house because cannot be characterized as element of clothing or person).

149. Chimel v. California, 395 U.S. 752, 763 (1969). In Chimel the Supreme Court defined the “area 
of immediate control” to include places from which the arrestee could obtain weapons or evidence. Id. ; 
see also United States v. Mefford, 658 F.2d 588, 593 (8th Cir. 1981) (bag carried off bus by arrestee 
subject to search because within immediate control), cert, denied, 102 S. Ct. 1636 (1982); United States 
v. Setzer, 654 F.2d 354, 359 (5th Cir. 1981) (jacket placed by arrestee on sofa subject to search because 
within immediate control); United States v. Collins, 652 F.2d 735, 739 (8th Cir. 1981) (bag on top of 
table subject to search because within immediate control), cert, denied, 102 S. Ct. 1251 (1982); United 
States v. Roberson 650 F.2d 84, 86 (5th Cir.) (both letters in open purse and box visible in car subject to 
search because within subject’s immediate control), cert, denied, 102 S. Ct. 675 (1981); United States v. 
Valencia, 645 F.2d 1158, 1165-66 (2d Cir. 1980) (pocketbook on table within reach of arrestees subject 
to search because within immediate control); cf. United States v. Anthon, 648 F.2d 669, 675 (10th Cir. 
1981) (warrantless search of arrestee’s hotel room unreasonable because not incident to arrest in hotel 
hallway), ceri, denied, 102 S. Ct. 1039 (1982).

In Vale v. Louisiana, 399 U.S. 30 (1970), the Court reiterated that a lawful search incident to arrest 
must be confined to the area within the arrestee’s reach at the time of his arrest. Id. at 33. Thus, the 
Court found that when police officers had arrested the defendant outside his home, the possibility that 
third parties might destroy evidence did not justify the subsequent search of the house as a search 
incident to arrest. Id. at 34.

150. 453 U.S. 454 (1981).
151. Id. at 460. In Belton a policeman smelled marijuana in a car he had stopped for speeding. Id. 

at 455. After removing and arresting the occupants, the officer searched the car’s passenger compart
ment and discovered cocaine in a zippered pocket of a jacket. Id. at 456.

152. Id. at 460. The Court defined “container” as “any object capable of holding another object, 
[including] closed or open glove compartments, consoles, or other receptacles located anywhere within 
the passenger compartment, as well as luggage, boxes, bags, clothing and the like.” Id. at 460-61 n.4. 
The Court limited its holding to the interior of cars and specified that its decision was inapplicable to 
trunks. Id.', see also United States v. Payton, 672 F.2d 209, 210-11 n.3 (D.C. Cir. 1982) (search of 
change purse on front seat of automobile valid as incident to arrest); United States v. McGlynn, 671 
F 2d 1140, 1144 (8th Cir. 1982) (seizure of envelope and cash on front seat of automobile valid as 
incident to arrest); United States v. Russell, 670 F.2d 323, 326-27 (D.C. Cir.) (search of grocery bag in 
automobile hatchback valid as incident to arrest because hatchback reachable without exiting vehicle 
and therefore part of interior), cert, denied, 102 S. Ct. 2909 (1982); United States v. Collins, 668 F.2d 
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fines of the passenger compartment are within the control of an arrestee.* 153

819, 821 (Sth Cir.) (per curiam) (search of unsealed sack on back seat of car valid as incident to arrest of 
occupants), cert, denied, 102 S. Ct. 3495 (1982); Government of the Virgin Islands v. Rasool, 657 F.2d 
582, 588-89 (3d Cir. 1981) (search of paper shopping bag on back seat of automobile valid as incident to 
arrest).

In a case decided before Belton, the Second Circuit held that a flight bag lying on the front seat of an 
automobile was validly searched following arrest of the driver solely because he had no reasonable 
expectation of privacy in the unzipped, open bag. United States v. Ocampo, 650 F.2d 421, 426 (2d Cir. 
1981).

153. New York v. Belton, 453 U.S. at 460. The majority stated that its holding does not alter the 
fundamental principle established in Chimel that the scope of a search incident to an arrest must be 
confined to the area within the arrestee’s immediate control. Id. at 460 n.3.

In the 1982-83 term, the Supreme Court will decide a case in which a state court declined to extend 
the rule in Belton to boats. See State v. Casal, 410 So. 2d 152, 155-56 (Fla.) (officers who had arrested 
boat operators needed probable cause to search vessel’s hold), cert, granted, 51 U.S.L.W. 3287 (U.S. 
Oct. 12, 1982) (No. 81-2318).

154. See Rawlings v. Kentucky, 448 U.S. 98, 110-11 (1980) (search of person valid as incident to 
arrest when “arrest followed quickly on the heels of the challenged search of petitioner’s person”); 
United States v. Edwards, 415 U.S. 800, 805 (1974) (search of suspect’s clothing 10 hours after arrest 
reasonable as incident to arrest when no substitute clothing available when defendant arrested); United 
States v. Hansen, 652 F.2d 1374, 1388-89 (10th Cir. 1981) (search of suspect four hours after arrest 
reasonable as incident to arrest because no additional imposition due to delay); United States v. Lester, 
647 F.2d 869, 874 (8th Cir. 1981) (search of clothing 45 minutes after arrestee placed in cell reasonable 
as incident to arrest).

155. United States v. Chadwick, 433 U.S. 1, 15 (1977).
156. 662 F.2d 1285 (9th Cir. 1981).
157. Id. at 1287.
158. See United States v. Mefford, 658 F.2d 588, 592 (8th Cir. 1981) (bag taken by police from 

suspect still within suspect’s immediate control), cert, denied, 102 S. Ct. 1636 (1982); United States v. 
Graham, 638 F.2d 1111, 1113 (7th Cir.) (exclusive control does not mean control attaches immediately 
upon seizure of object located on person or within immediate vicinity of arrestee), cert, denied, 450 U.S. 
1034 (1981).

159. 671 F.2d 585 (D.C. Cir. 1982) (per curiam).
160. Id. at 586-87.
161. Id. at 587. The court pointed out that New York v. Belton, 453 U.S. 454 (1981), had rejected 

the notion that once an officer has seized an object from an arrestee, he has exclusive control of it and 
thus cannot search it without a warrant. Id. (citing Belton, 453 U.S. at 461 n.5).

162. 453 U.S. 454 (1981).
163. Brown, 671 F.2d at 587.

The timing of a search incident to arrest must be reasonable under the cir
cumstances.154 Once police have gained exclusive control over the arrestee’s 
containers, personal property, or luggage, a search of that property is no longer 
incident to the arrest.155 156 For example, the Ninth Circuit in United States v. 
Monclavo-CruzX5(> ruled that an arrestee’s purse may not be searched as inci
dent to arrest when police have had exclusive control of the purse at the station 
house for more than one hour.157 Exclusive control, however, may not attach 
immediately upon the seizure of an article or its removal from the arrested 
suspect.158 This term in United States v. Brown159 the District of Columbia 
Circuit upheld the admission of evidence discovered in a pouch that had been 
searched without a warrant immediately after being seized from the defendant 
during her arrest.160 The court rejected the defendant’s contention that once 
the police had seized the pouch it was no longer in her immediate control and 
thus could not be searched.161 162 The court interpreted New York v. Belton'^ to 
allow as an integral part of a lawful custodial arrest searches of containers in 
hand or within reach when the arrest occurs.163 In contrast, objects that are 
considered part of an arrestee’s person or clothing may be searched at the 
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place of detention as well as at the arrest site.164 For example, this term the 
Fifth Circuit upheld the search of an arrestee’s wallet at the FBI office a few 
hours after his arrest.165

Searches of Vehicles and Containers. Courts have treated searches of ve
hicles differently from searches of other private property for two reasons.166 
First, the inherent mobility of vehicles may provide the exigency that makes 
the warrant requirement impractical.167 Second, the public nature of vehi
cles168 and the history of vehicle inspection and regulation169 reduce an occu
pant’s reasonable expectation of privacy.170 Thus, in Chambers v. Maroney 
the Supreme Court held that police may search even an immobilized car if 
exigent circumstances existing at the time of its immobilization would have 
justified its immediate search.172 In Coolidge v. New Hampshire f3 however,

164. See United States v. McEachern, 675 F.2d 618, 622 (4th Cir. 1982) (wallet found on person may 
be searched at arrest site or at place of detention).

165. United States v. Baldwin, 644 F.2d 381, 384 (5th Cir. 1981) (per curiam) (wallet found on arres
tee may be searched upon arrival at FBI office).

166. Arkansas v. Sanders, 442 U.S. 753, 761 (1979); United States v. Chadwick, 433 U.S. 1, 12 (1977).
167. Arkansas v. Sanders, 442 U.S. 753, 761 (1979); United States v. Chadwick, 433 U.S. 1, 12(1977); 

Cardwell v. Lewis, 417 U.S. 583, 590 (1974) (plurality opinion); Chambers v. Maroney, 399 U.S. 42, 52 
(1970); Carroll v. United States, 267 U.S. 132, 153-54 (1925); see Blair v. United States, 665 F.2d 500, 
506 (4th Cir. 1981) (mobility provided exigent circumstances justifying warrantless search of boat on 
probable cause); United States v. Sears, 663 F.2d 896, 903 (9th Cir. 1981) (inherent mobility of automo
bile justified warrantless search), cert, denied, 102 S. Ct. 1731 (1982); United States v. Watkins, 662 F.2d 
1090, 1095 (4th Cir. 1981) (inherent mobility of boat justified warrantless search), cert, denied, 102 S. 
Ct. 1613 (1982); United States v. Lupo, 652 F.2d 723, 727 (7th Cir. 1981) (impracticality of having 
police officers guard automobile that could easily be driven away justified warrantless search), cert, 
denied, 102 S. Ct. 2964 (1982); United States v. Jackson, 652 F.2d 244, 251 (2d Cir.) (mobility of auto
mobile justified warrantless search), cert, denied, 454 U.S. 1057 (1981); United States v. Ortega, 644 
F.2d 512, 514 (5th Cir. 1981) (per curiam) (inherent mobility of vessel at sea justified warrantless 
search).

168. Rakas v. Illinois, 439 U.S. 128, 154 n.2 (1978) (Powell, J., concurring); United States v. Chad
wick, 433 U.S. 1, 12-13 (1977); South Dakota v. Opperman, 428 U.S. 364, 367-68 (1976); Cardwell v. 
Lewis, 417 U.S. 583, 590-91 (1974) (plurality opinion).

169. Arkansas v. Sanders, 442 U.S. 753, 761 (1979); Rakas v. Illinois, 439 U.S. 128, 154 n.2 (1978) 
(Powell, J., concurring); United States v. Chadwick, 433 U.S. I, 12-13 (1977). But cf. Delaware v. 
Prouse, 440 U.S. 648, 662-63 (1979) (individual does not lose all expectation of privacy simply because 
automobile subject to government regulation).

170. See United States v. McBee, 659 F.2d 1302, 1305 (5th Cir. 1981) (less rigorous warrant require
ments govern automobile searches because lesser expectation of privacy), cert, denied, 102 S. Ct. 2020 
(1982); cf. United States v. Finefrock, 668 F.2d 1168, 1172 (10th Cir. 1982) (pervasive regulation of 
airplanes and pilots and public use of airports reduces reasonable expectation of privacy in airplane).

Courts have determined that certain vehicles possess a greater expectation of privacy than others. 
For example, in United States v. Wiga, 662 F.2d 1325 (9th Cir. 1981), cert, denied, 102 S. Ct. 1775 
(1982), the Ninth Circuit decided that a person traveling in a motor home has a greater expectation of 
privacy than a person traveling in an ordinary passenger car because a motor home provides living 
accommodations and greater seclusion and privacy than a car. Id. at 1329. The court therefore held 
that the automobile exception to the warrant requirement is inapplicable to motor homes. Id.; see also 
United States v. Weber, 668 F.2d 552, 560 (1st Cir. 1981) (automobile search standards do not apply to 
inhabited ship that is tied up at pier and effectively guarded), cert, denied, 102 S. Ct. 2904 (1982); cf. 
United States v. Combs, 672 F.2d 574, 577 (6th Cir. 1982) (probable cause standards for automobile 
apply to search of van because mobility of each is similar). Nonetheless, search and seizure doctrines 
that normally apply to dwellings and businesses may in some instances apply to motor homes. See 
United States v. Wiga, 662 F.2d 1325, 1329 (9th Cir. 1981) (protective sweep of motor home reasonable 
because it may hide occupants who could threaten police or destroy or tamper with evidence), cert, 
denied, 102 S. Ct. 1775 (1982).

171. 399 U.S. 42 (1970). , .
172. Id. at 52; see United States v. Romo, 669 F.2d 285, 290-91 (5th Cir. 1982) (when agents had 

probable cause to conduct warrantless search of automobile at time of driver s arrest, they could prop- 
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the Supreme Court invalidated the warrantless search and seizure of an auto
mobile that was unlikely to be moved.* 173 174 175

erly conduct search later at DEA parking lot); United States v. Haley, 669 F.2d 201, 203 (4th Cir.) 
(officer’s probable cause to stop moving vehicle he believed carrying contraband allowed warrantless 
search of vehicle either at scene of stop or later at police station), cert, denied, 102 S. Ct. 2928 (1982); 
United States v. McBee, 659 F.2d 1302, 1305 (5th Cir. 1981) (probable cause to conduct warrantless 
search of automobile at time of seizure justified search after car impounded), cert, denied. 102 S. Ct. 
2020 (1982); United States v. Muhammad, 658 F.2d 249. 253 (4th Cir. 1981) (possibility of accomplice 
hiding in trunk or destroying evidence justified warrantless search after car impounded), cert, denied. 
102 S. Ct. 2015 (1982); cf. Government of the Virgin Islands v. Rasool, 657 F.2d 582, 586 (3d Cir. 1981) 
(even though driver removed from immediate area of automobile, search valid when probable cause to 
believe vehicle contained contraband or evidence of crime and impractical to obtain warrant).

173. 403 U.S. 443 (1971).
174. Id. at 462-64. The Court noted that the officers had arrested the defendant, denied his wife 

access to the automobile, and stationed guards on the premises. Id. at 460-61.
Warrantless searches are permissible, however, after a vehicle has been seized pursuant to forfeiture 

statutes. See United States v. Modica, 663 F.2d 1173, 1176-77 (2d Cir. 1981) (per curiam) (warrantless 
search of automobile valid when pursuant to forfeiture statute), cert, denied, 102 S. Ct. 2269 (1982).

175. 433 U.S. 1 (1977).
176. Id. at 13.
177. Id. at 11-13; see supra notes 168-70 and accompanying text (reduced expectation of privacy in 

automobile). The Court reaffirmed the holding of Chadwick in Arkansas v. Sanders, 442 U.S. 753, 762 
(1979).

178. In Robbins v. California, 453 U.S. 420 (1981), five justices of the Supreme Court evaluated the 
search of a package wrapped in opaque green plastic solely as a container search. See id. at 425 (plural
ity of four) (search of container evaluated under one standard regardless of where container seized); id. 
at 432 (Powell, J., concurring in the judgment) (viewing case as a “container case” as does plurality). 
Although the justices disagreed which containers the police would need a warrant to search, all five 
would have required, at a minimum, a warrant for containers in which the owner had a reasonable 
expectation of privacy. See id. at 426-27 (plurality of four) (warrant requirement applies equally to all 
closed, opaque containers regardless of their nature because such containers manifest expectation of 
privacy, and making constitutional distinctions between them is impossible); id. at 432 (Powell, J., 
concurring in judgment) (warrant requirement applies to containers sealed in manner manifesting rea
sonable expectation that contents not open to public scrutiny).

The narrow holding in Robbins—the invalidation of the search in that case—was effectively over
ruled by the Court’s decision this term in United States v. Ross, 102 S. Ct. 2157 (1982). See infra notes 
181-86 and accompanying text (discussing Robbins and Ross). The overruling, however, was due not to 
dissatisfaction with the standards suggested for container searches in Robbins, but to dissatisfaction 
with the application of those standards to the search of an automobile pursuant to the vehicle excep
tion. See infra notes 181-85 and accompanying text (discussing Robbins and Ross). Indeed, language 
in Ross implied that the Court would apply the warrant requirement not just to luggage, which was 
searched in Chadwick and Sanders, but to a wide variety of containers. See United States v. Ross, 102 
S. Ct. 2157, 2171 (1982) (constitutional distinction between “worthy” and “unworthy” containers would 
be improper: central purpose of fourth amendment forecloses such discrimination).

In cases decided this term before the Supreme Court’s decision in Ross, several circuit courts consid
ered the vehicle owner’s reasonable expectation of privacy in various containers when determining 
whether the search was valid. See United States v. Haley, 669 F.2d 201, 204 (4th Cir.) (search of large 
opaque garbage bags in trunk of automobile valid because distinctive configuration of bags and intense 
odor of marijuana brought contraband into plain view), cert, denied, 102 S. Ct. 2928 (1982); Sharpe v. 

The Supreme Court has held that the warrant exception for vehicle searches 
does not extend to searches of movable containers in which the owner has a 
reasonable expectation of privacy. In United States v. Chadwick^15 the Court 
held that police with probable cause to search a footlocker had to obtain a 
warrant to conduct the search.176 Despite the footlocker’s mobility, the Court 
held that the rationale of the vehicle exception was inapplicable, reasoning 
that “a person’s expectations of privacy in personal luggage are substantially 
greater than in an automobile.”177 The Court has subsequently suggested that 
all containers in which the owner has a reasonable expectation of privacy, not 
just luggage, should be accorded the protection of the warrant requirement.178 
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The appropriate procedure for police with probable cause to search such a 
movable container is to secure the container, if necessary to prevent the loss or 
destruction of its contents, and obtain a warrant before conducting the 
search.179

United States, 660 F.2d 967, 972 (4th Cir. 1981) (search of well-packaged bales of marijuana unreason
able because careful sealing and placement inside curtained camper evidenced reasonable expectation 
of privacy), vacated and remanded, 102 S. Ct. 2951 (1982); Government of the Virgin Islands v. Rasool, 
657 F.2d 582, 593 (3d Cir. 1981) (search of grocery bag on back seat of automobile valid because no 
reasonable expectation of privacy); United States v. Cleary, 656 F.2d 1302, 1304-05 (9th Cir. 1981) 
(search of canvas bag with broken zipper found in van invalid because personal luggage in which 
owner had reasonable expectation of privacy), vacated and remanded, 102 S. Ct. 2919 (1982); United 
States v. Russell, 655 F.2d 1261, 1264 (D.C. Cir. 1981) (search of paper bag found under front seat 
reasonable because officer unavoidably felt outline of gun through bag), rev’d in part on other grounds, 
670 F.2d 323 (D.C. Cir.), cert. denied, 102 S. Ct. 2909 (1982); United States v. Rivera, 654 F.2d 1048, 
1056 (5th Cir. 1981) (search of securely wrapped, opaque plastic bags of marijuana in trunk unreasona
ble); United States v. Lupo, 652 F.2d 723, 727 (7th Cir. 1981) (search of bales in vehicle’s trunk valid 
because plastic wrapping punctured and marijuana in plain view), cert, denied, 102 S. Ct. 2964 (1982); 
United States v. Moschetta, 646 F.2d 955, 962 (5th Cir. 1981) (search of closed paper bag taken from 
vehicle’s trunk invalid because no exterior markings, rips, or distinguishing shape), cert, denied, 102 S. 
Ct. 1613 (1982).

In the 1982-83 term, the Supreme Court will hear a case in which a state court considered the legality 
of the warrantless search of a container. People v. Andreas, 100 Ill. App. 3d 396, 426 N.E.2d 1078 
(1981), cert, granted, 51 U.S.L.W. 3287 (U.S. Oct. 12, 1982) (No. 81-1843). In Andreas the police had 
delivered a container to the defendant after customs agents had legally opened it and discovered that it 
contained marijuana. 100 Ill. App. 3d at 398, 426 N.E.2d at 1079-80. Later the police arrested the 
defendant, seized his container, and searched the container at police headquarters. Id. at 399, 426 
N.E.2d at 1080. The state court held that the police, by leaving the container with the defendant for too 
long, had failed to maintain dominion and control over it, so that their subsequent seizure and search 
could not be considered a reassertion of possession and consequently required a warrant. Id. at 401-02, 
426 N.E.2d at 1082-83.

179. See United States v. Chadwick, 433 U.S. 1, 13 (1977) (after valid initial seizure and detention of 
footlocker, unreasonable to make additional and greater intrusion of search without warrant); United 
States v. O’Connor, 658 F.2d 688, 692 n.6, 693 (9th Cir. 1981) (evasive action by suspect under surveil
lance for illegal gambling provides probable cause to seize briefcase and secure it until search warrant 
obtained).

180. The resolution of this issue was confused by the fact that in the two Supreme Court cases 
dealing with the warrantless search of luggage, the luggage that the police searched had been seized 
from the trunk of a car. See Chadwick, 433 U.S. at 4; Sanders, 442 U.S. at 755. Neither search, how
ever, was conducted pursuant to the vehicle exception, because in both cases the police had probable 
cause to search the luggage but not the car containing it. See United States v. Ross, 102 S. Ct. 2157, 
2166-67 (1982) (in Sanders and Chadwick police had probable cause only to search luggage, not entire 
vehicle) (quoting Sanders, 442 U.S. at 767 (Burger, C.J., with Stevens, J., concurring in the judgment)). 
But language in the Court’s opinion in Sanders suggested that even if the car had been searched under 
the vehicle exception, the luggage found in its trunk could have been opened and searched only under 
the authority of a warrant issued for that purpose. See Sanders, 442 U.S. at 764 n. 13, 766 (insofar as 
police can search luggage without warrant, they must do so under some exception to warrant require
ment other than that applicable to automobiles stopped on highway).

181. 453 U.S. 420 (1981).
182. Id. at 928 (Stewart, J., with Brennan, Marshall & White, JJ.) (closed, opaque container found 

during lawful search of car may not be opened by police without warrant). Justice Powell concurred in 
the judgment, concluding that warrants should be required only for those containers manifesting their 
owners’ expectation of privacy in their contents. Id. at 429-30 (Powell, J., concurring in the judgment). 
Chief Justice Burger concurred in the judgment without opinion. Id. at 429 (Burger, C.J., concurring in 
the judgment).

183. 102 S. Ct. 2157 (1982).

Inevitably, the issue arose whether police with probable cause to search an 
entire vehicle could search containers in the vehicle without a warrant.180 181 Last 
term in Robbins v. California^ a plurality of the Supreme Court concluded 
that such searches require a warrant.182 This term the Court reconsidered. In 
United Stales v. Ross183 the Court overruled RobbinsVM and held that police 
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who legitimately stop a vehicle upon probable cause that it contains concealed 
contraband may conduct a probing warrantless search of every part of the ve
hicle, including all containers within the vehicle that there is probable cause to 
believe the contraband could be found in.185 The Court stated that the vehicle 
exception permits as thorough a warrantless search of the vehicle as a magis
trate could have authorized in a warrant.186

Consent Searches. A person may waive his fourth amendment protec
tion by consenting to a warrantless search.187 To use the evidence so obtained, 
the prosecutor must prove that consent was in fact freely and voluntarily 
given.188 This standard of proof is less stringent than that necessary to show a 
waiver of fifth and sixth amendment protections189 because warrantless

184. See id. at 2172 (Ross decision inconsistent with dispositions of Robbins}. The Court recognized 
that previous Supreme Court decisions in the vehicle search area had been interpreted inconsistently by 
the lower courts and that clarification of this area of the law was important. Ross, 102 S. Ct. at 2161-62.

185. Ross, 102 S. Ct. at 2172. The Court stated:
The scope of a warrantless search of an automobile thus is not defined by the nature of the 
container in which the contraband is secreted. Rather it is defined by the object of the search 
and the places in which there is probable cause to believe that it may be found. . . . probable 
cause to believe that undocumented aliens are being transported in a van will not justify a 
warrantless search of a suitcase.

Id. at 2172. The Court distinguished the facts of Ross from those of Chadwick and Sanders', in the 
latter cases the police did not have probable cause to search the defendant’s entire vehicle. Ross. 102 S. 
Ct. at 2168; see supra note 180 (distinguishing situations in Sanders and Chadwick from situation in 
Ross).

A three-judge panel of the D.C. Circuit ruled in the case below that the search of a paper bag was 
valid because the owner possessed no reasonable expectation of privacy in its contents, but that the 
search of a leather pouch was invalid. Ross, 102 S. Ct. at 2160-61. A majority of the D.C. Circuit, 
rehearing the case en banc, rejected the panel’s conclusion that a distinction of constitutional signifi
cance exists between a paper bag and a leather pouch and held that the police should not have opened 
either container without a warrant. United States v. Ross, 655 F.2d 1159, 1161 (D.C. Cir. 1981) (en 
banc), rev’d, 102 S. Ct. 2157 (1982).

186. 102 S. Ct. at 2172 (“[o]nly the prior approval of the magistrate is waived: the search otherwise is 
as the magistrate could authorize”).

187. Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973); see Zap v. United States. 328 U.S. 624. 
628 (1946) (voluntary consent given to obtain government contracts waived claim to privacy in business 
documents related to those contracts); United States v. Emens, 649 F.2d 653, 657 (9th Cir. 1980) 
(seizure of evidence from truck and attached boat proper because driver consented to search).

188. Bumper v. North Carolina, 391 U.S. 543, 548 (1968). Only a person with the authority and 
capacity to waive fourth amendment guarantees can consent to a warrantless search. See United States 
v. Ochoa-Almanza, 623 F.2d 676, 677-78 (10th Cir. 1980) (six-year-old child lacked capacity and au
thority to waive fourth amendment rights of house occupants). For consent to be effective, the agents 
conducting the search must know that consent has been granted. See United States v. Glasby. 576 F.2d 
734, 737 (7th Cir.) (government cannot rely on consent to search when agents who forced entry into 
apartment unaware that defendant had granted consent to other agents), cert, denied, 439 U.S. 854 
(1978). Consent to enter, though obtained by deceit, may be valid. See United States v. Scherer. 673 
F.2d 176, 182 (7th Cir.) (agents who obtain invitation to enter by misrepresenting identity do not need 
probable cause or warrant if scope of invitation not exceeded), cert, denied, 102 S. Ct. 2935 (1982); 
United States v. White, 660 F.2d 1178, 1183 (7th Cir. 1981) (consent valid when given by defendant 
who is not aware of true identities of undercover agents posing as drug purchasers).

The scope of a consent search may not exceed the limitations or purposes agreed to by the person 
giving consent. See Gouled v. United States, 255 U.S. 298, 306 (1921) (consent for business acquain
tance to wait in office does not constitute consent to acquaintance’s extensive search of office on behalf 
of state); United States v. Weber, 668 F.2d 552, 559-60 (1st Cir. 1981) (consent to enter mess area of 
boat does not constitute consent to search entire vessel), cert, denied. 102 S. Ct. 2904 (1982).

189. See Schneckloth v. Bustamonte, 412 U.S. 218, 241 (1973) (“[njothing, either in the purpose 
behind requiring a ‘knowing’ and ‘intelligent’ waiver of trial rights, or in the practical application of 
such a requirement suggests that it ought to be extended to the constitutional guarantee against unrea- 
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searches, unlike fifth and sixth amendment violations, do not affect the accu
racy of the factfinding process.190 Under the fourth amendment, courts must 
examine the totality of the circumstances to determine the voluntariness of 
consent.191 Factors relevant to this determination include the following: the 
circumstances under which the defendant came into custody,192 the defend
ant’s awareness of his right to withhold consent,193 the defendant’s perform
ance of cooperative acts,194 the defendant’s age, intelligence, and education,195 
and the nature of the police behavior.196 This term in United States v. Phil-

sonable searches and seizures”); United States v. Berry, 670 F.2d 583, 604 n.30 (5th Cir. 1982) (en banc) 
(absence of Miranda warnings not determinative in deciding whether consent to search voluntary); 
Hubbard v. Jeffes, 653 F.2d 99, 103 (3d Cir. 1981) (absence of Miranda warnings does not vitiate 
consent to seizure of personal property because different standard for measuring voluntariness in fourth 
amendment context).

190. See Schneckloth v. Bustamonte, 412 U.S. at 242 (no likelihood of unreliability of evidence or 
coercion of testimony in search and seizure case).

191. See United States v. Mendenhall, 446 U.S. 544, 557 (1980) (totality of circumstances determines 
voluntariness of consent); Schneckloth v. Bustamonte, 412 U.S. at 227 (same); United States v. 
Tavelman, 650 F.2d 1133, 1138 (9th Cir. 1981) (same), cert. denied, 102 S. Ct. 1429 (1982); cf. United 
States v. Covello, 657 F.2d 151, 154 (7th Cir. 1981) (totality of circumstances determines extent of 
consent).

Searches carried out pursuant to a defendant’s consent to probation conditions do not threaten fourth 
amendment protections. See United States v. Cordova, 650 F.2d 189, 190 (9th Cir. 1981) (per curiam) 
(search of probationer’s residence valid when pursuant to probation condition imposed under state 
law), cert, denied, 102 S. Ct. 1006 (1982).

192. See United States v. Mendenhall, 446 U.S. at 559 (surroundings of DEA office, where search 
conducted, not inherently coercive when defendant agreed to go there); United States v. Valencia, 645 
F.2d 1158, 1 165 (2d Cir. 1980) (coercion inherent in defendant’s arrest insufficient to show that her 
subsequent admission of arresting officers to her apartment was coerced).

193. See Mendenhall, 446 U.S. at 558-59 (knowledge of right to refuse search highly relevant to 
determination of consent); United States v. Rojas, 671 F.2d 159, 167 (5th Cir. 1982) (consent voluntary 
when officer translated consent-to-search form into Spanish and no evidence of coercion); United States 
v. Berry, 670 F.2d 583, 605 (5th Cir. 1982) (en banc) (consent voluntary when suspects informed of right 
to refuse, offered telephone to use to consult attorney, and allowed to consult with each other); United 
States v. Lace, 669 F.2d 46, 52 (2d Cir. 1982) (consent voluntary when suspect signed consent form 
advising him of fourth amendment rights and no evidence of coercion); United States v. Martino, 664 
F.2d 860, 875 (2d Cir. 1981) (consent voluntary when arrestee signed handwritten consent form), cert, 
denied, 102 S. Ct. 3493 (1982); United States v. Sanford, 658 F.2d 342, 346 (5th Cir. 1981) (consent 
voluntary when defendant correctly advised of fourth amendment rights), cert, denied, 102 S. Ct. 1618 
(1982); United States v. Wellins, 654 F.2d 550, 555 (9th Cir. 1981) (consent voluntary when defendant 
informed by attorney of right to refuse consent); United States v. Weeks, 645 F.2d 658, 659 (8th Cir. 
1981) (consent voluntary when arrestee signed consent form without objection and no evidence of coer
cion). The Supreme Court, however, has held that knowledge of the right to withhold consent is not a 
prerequisite to voluntary consent. Schneckloth v. Bustamonte, 412 U.S. 218, 234 (1973).

194. See Contreras v. United States, 672 F.2d 307, 309 (2d Cir. 1982) (per curiam) (consent volun
tary when arrestee authorized entry into apartment to afford her opportunity to change clothes before 
accompanying agents to office); United States v. Marin, 669 F.2d 73, 83 (2d Cir. 1982) (consent volun
tary when arrestee not coerced or physically restrained opened automobile trunk for DEA agent); cf. 
United States v. Todisco, 667 F.2d 255, 260 (2d Cir. 1981) (per curiam) (consent voluntary when de
fendant’s wife affirmatively assisted in search and no evidence of coercion), cert, denied, 102 S. Ct 1251 
(1982).

195. See United States v. Mendenhall, 446 U.S. 544, 558 (1980) (age, race, sex, and level of educa
tion relevant to determination of consent: 22 year old black female with eleventh grade education 
plainly capable of a knowing consent); United States v. Wellins, 654 F.2d 550, 555 (9th Cir. 1981) (age, 
experience, intelligence, and emotional state relevant to determination of consent).

196. See Bumper v. North Carolina, 391 U.S. 543, 548-49 (1968) (consent involuntary when police 
falsely claim possession of warrant); United States v. Nembhard, 676 F.2d 193, 204 (6th Cir. 1982) 
(consent voluntary because questioning by agents not inherently coercive); United States v. Martino, 
664 F.2d 860, 875 (2d Cir. 1981) (consent voluntary despite threat that agents would use sledge hammer 
to break down door if keys not provided after search warrant arrived), cert, denied, 102 S. Ct. 3493 
(1982)' United States v. Jefferson, 650 F.2d 854, 858 (6th Cir. 1981) (consent involuntary when suspect 
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lips'91 the Fifth Circuit considered the effectiveness of consent given at gun
point.* 197 198 The court stressed that it is very unusual for consent given at 
gunpoint to be voluntary,199 yet held that the spontaneity of the suspect’s dec
laration of consent showed that he had consented voluntarily.200 The circuit 
courts disagree whether an airline passenger may withdraw consent after vol
untarily entering the screening process mandatory for all passengers.201

threatened with detention until search warrant obtained); United States v. Gillespie, 650 F.2d 127, 128- 
29 (7th Cir. 1981) (per curiam) (consent involuntary when numerous officers carrying weapons in ready 
position requested entry), cert, denied, 102 S. Ct. 3495 (1982); United States v. Smith, 649 F.2d 305, 309 
(5th Cir. 1981) (consent voluntary when agents asked defendant to refrain from opening suitcase until 
they could explain right to refuse); United States v. Williams, 647 F.2d 588, 591 (Sth Cir. 1981) (per 
curiam) (consent voluntary when no coercion, force, or other use of authority, and defendant informed 
of right to refuse); Jonas v. City of Atlanta, 647 F.2d 580, 584-85 (5th Cir. 1981) (consent involuntary 
when officers discouraged sixteen-year-old girl from awakening mother in early morning hours); 
United States v. Perez, 644 F.2d 1299, 1303 (9th Cir. 1981) (consent involuntary when police ap
proached with weapons drawn, separated suspects, and did not read Miranda warnings before request
ing to search trunk); United States v. Moeller, 644 F.2d 518, 520 (5th Cir.) (consent voluntary when 
with no undue or illegal compulsion from DEA agent, airline passenger agreed to accompany agent 
from departure area to office for pat-down search), cert, denied, 102 S. Ct. 669 (1981).

197. 664 F.2d 971 (5th Cir. 1981).
198. Id. at 1021-24.
199. Id. at 1024.
200. Id. The suspect volunteered that he had weapons in his truck and permitted agents to look at 

them while stopped for an investigative detention. Id.
201. Compare United States v. Haynie, 637 F.2d 227, 230-31 (4th Cir. 1980) (attempt to withdraw 

from screening process at security checkpoint does not vitiate consent), cert, denied, 451 U.S. 972, 988 
(1981) with United States v. Homburg, 546 F.2d 1350, 1352 (9th Cir. 1976) (passenger may revoke 
consent to additional searches after initial security screening process if does not board plane), cert, 
denied, 431 U.S. 940 (1977).

202. 446 U.S. 544 (1980) (minority opinion in part).
203. Id. at 551.
204. Id. at 558-59.
205. See Riley v. Gray, 674 F.2d 522, 528 (6th Cir. 1982) (search unreasonable when person who 

consented has no right to access, use, or control of apartment); United States v. Sellers, 667 F.2d 1123, 
1126 (4th Cir. 1981) (search reasonable when person who consented authorized to remove and store 
neighbor’s belongings); United States v. Jamieson-McKames Pharmaceuticals, Inc., 651 F.2d 532, 542- 
43 (8th Cir. 1981) (search reasonable when business associate who consented has unlimited access), cert, 
denied, 102 S. Ct. 1709 (1982); United States v. Sledge, 650 F.2d 1075, 1077-78 (9th Cir. 1981) (search 
reasonable when authorized by landlord after tenant apparently abandoned premises); United States v. 
Buettner-Janusch, 646 F.2d 759, 765 (2d Cir.) (search reasonable when colleague and laboratory assis
tant who consented have unlimited access), cert, denied, 454 U.S. 830 (1981).

206. See United States v. Sellers, 667 F.2d 1123, 1125-26 (4th Cir. 1981) (consent of landlord valid 
when departing lessee left all possessions to landlord); United States v. Sledge, 650 F.2d 1075, 1077-78 
(9th Cir. 1981) (consent of landlord valid when lessee removed furnishings and apparently left prem
ises); cf. United States v. Edwards, 644 F.2d 1, 2 (5th Cir.) (per curiam) (search of grounded vessel 
reasonable when defendant voluntarily abandoned it), cert, denied, 454 U.S. 855 (1981).

In United States v. Mendenhall202 the Supreme Court addressed the issue of 
consent in upholding the legality of an airport interrogation and search.203 
The Court upheld the trial court’s finding of consent to the search: the defend
ant’s age—22 years—and her education—eleventh grade—made her capable 
of a knowing consent, and she was twice told that she could refuse.204

Authority to consent to a search usually is determined by the extent of the 
subject’s control over the area or property to be searched.205 Because the own
er of abandoned property has no control over it, courts have not required the 
owner’s consent in conducting warrantless searches of such property.206 The 
Supreme Court has held that when two persons have joint control over prop
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erty, either may consent to its search.207

Seizure of Items in Plain View. The plain view exception to the warrant
requirement permits the seizure of evidence seen by the police when they have 
prior independent justification for being present at the point of observation, 
when the perceived items’ evidentiary value is readily apparent, and when the 
discovery of the evidence is inadvertent.208 The presence of the police at the 
point of observation may be justified in three ways: by searches pursuant to 
warrants issued for other purposes,209 by searches pursuant to exceptions to the 
warrant requirement,210 and by the performance of general police duties.211

207. United States v. Matlock, 415 U.S. 164, 169-70 (1974); Frazier v. Cupp, 394 U.S. 731, 740 
(1969); see United States v. Baldwin, 644 F.2d 381, 383 (5th Cir. 1981) (per curiam) (consent valid when 
given by suspect’s wife who has joint control over automobile); cf. United States v. Budzyna, 666 F.2d 
666, 671 (1st Cir. 1981) (bank that held automobile certificate of title endorsed over to it to secure car 
loan may have sufficient interest in certificate to validly surrender it to FBI agent).

208. Coolidge v. New Hampshire, 403 U.S. 443, 466 (1971) (plurality opinion); see In re Search 
Warrant Dated July 4, 1977, 667 F.2d 117, 145 (D.C. Cir. 1981) (per curiam) (Wald, J., separate opin
ion) (documentary evidence not listed in search warrant for specified documents may be seized if in
criminating character immediately apparent).

209. See United States v. Wright, 667 F.2d 793, 797 (9th Cir. 1982) (execution of search warrant for 
driver’s license permitted plain view seizure of drug paraphernalia); United States v. Heldt, 668 F.2d 
1238, 1268 (D.C. Cir. 1981) (per curiam) (execution of search warrant for specified documents permit
ted plain view seizure of incriminating documents not listed in warrant); In re Search Warrant Dated 
July 4, 1977, 667 F.2d 117, 145 (D.C. Cir. 1981) (per curiam) (Wald, J., separate opinion) (same); 
United States v. Crouch, 648 F.2d 932, 933 (4th Cir.) (per curiam) (execution of search warrant issued 
for drug manufacturing materials permitted plain view seizure of incriminating letters not listed in 
warrant), cert, denied, 454 U.S. 952 (1981); United States v. Viera, 644 F.2d 509, 511 (5th Cir.) (execu
tion of search warrant for suitcases suspected of containing specified narcotics permitted plain view 
seizure of other illegal drugs found in suitcase), cert, denied, 454 U.S. 867 (1981).

An officer’s need for assistance in executing a search warrant provides independent justification for 
the presence of additional law enforcement agents. See United States v. Wright, 667 F.2d 793, 797 (9th 
Cir. 1982) (federal officer’s need for assistance in executing search warrant provided independent justi
fication for presence of state drug agent).

210. See Coolidge v. New Hampshire, 403 U.S. 443, 466 (1971) (plurality opinion) (police presence 
justified by “warrant for another object, hot pursuit, search incident to lawful arrest, or some other 
legitimate reason”); United States v. Strahan, 674 F.2d 96, 100 (1st Cir.) (valid inventory search of 
automobile placed incriminating evidence in plain view), cert, denied, 102 S. Ct. 2304 (1982); United 
States v. Irizarry, 673 F.2d 554, 558 (1st Cir. 1982) (security check of motel room following occupants’ 
arrests placed contraband in plain view); United States v. Clark, 664 F.2d 1174, 1175 (11th Cir. 1981) 
(per curiam) (Coast Guard safety inspection of ship on high seas placed marijuana in cabin in plain 
view); United States v. Wiga, 662 F.2d 1325, 1331 (9th Cir. 1981) (search of motor home following valid 
arrest of driver placed weapons in plain view), cert, denied, 102 S. Ct. 1775 (1982); United States v. 
Eddy, 660 F.2d 381, 385 (8th Cir. 1981) (valid warrantless entry to effect arrest and prevent destruction 
of evidence placed cocaine in plain view); United States v. Sheikh, 654 F.2d 1057, 1072 (5th Cir. 1981) 
(security check of motel room immediately following occupant’s arrest outside room placed heroin in 
plain view), cert, denied, 102 S. Ct. 1617 (1982); Satchell v. Cardwell, 653 F.2d 408, 412 (9th Cir. 1981) 
(warrantless entry of trailer to question reported kidnapping victim placed chains in plain view), cert, 
denied, 102 S. Ct. 1026 (1982); United States v. Hayes, 653 F.2d 8, 12 (1st Cir. 1981) (Coast Guard’s 
routine on-board documentation check placed marijuana in plain view); United States v. Moschetta, 
646 F.2d 955, 959 (5th Cir. 1981) (valid search of automobile trunk for weapons placed rifle in plain 
view), cert, denied, 102 S. Ct. 1613 (1982).

211. See United States v. Alonso, 673 F.2d 334, 337 (Uth Cir. 1982) (per curiam) (boarding of vessel 
in customs waters placed marijuana in plain view); United States v. Scherer, 673 F.2d 176, 182 (7th Cir. 
1982) (permissible entry onto defendent’s land of officers who misrepresented their identities placed 
submachine guns in plain view), cert, denied, 102 S. Ct. 2935 (1982); United States v. Glenn, 667 F.2d 
1269, 1271 (9th Cir. 1982) (stop of a car driven erratically placed marijuana protruding from jacket and 
tool box in plain view in automobile interior); United States v. Beilina, 665 F.2d 1335, 1345 (4th Cir. 
1981) (observation of interior of plane parked at public airport by officer on stepladder placed contra
band in plain view); Blair v. United States, 665 F.2d 500, 507 (4th Cir. 1981) (investigative stop and 
boarding of vessel in inland waters placed bales of marijuana in plain view); United States v.
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This term in Washington v. Chrisman* 212 the Supreme Court upheld the plain 
view seizure of contraband in the defendant’s dormitory room by an officer 
who first saw the contraband from outside the room.213 The officer had prop
erly accompanied the defendant’s roommate there after arresting him.214 
While the arrestee was inside, the officer, who was waiting in the doorway, 
noticed what he thought were marijuana seeds on a desk eight to ten feet away 
in the room.215 He proceeded to the desk, confirmed his observation, and ar
rested the defendant.216

Tavelman, 650 F.2d 1133, 1138 (9th Cir. 1981) (consensual police entry into suspect’s room placed 
airline ticket that fell from suspect’s coat in plain view), cert. denied, 102 S. Ct. 1429 (1982); United 
States v. Ocampo, 650 F.2d 421, 427 (2d Cir. 1981) (investigative stop of automobile placed unsealed 
bag with protruding currency in plain view); United States v. Roberson, 650 F.2d 84, 87 (5th Cir.) (view 
through window of automobile on government property revealed stolen mail inside in plain view), cert, 
denied, 102 S. Ct. 675 (1981); United States v. Ortega, 644 F.2d 512, 515 (5th Cir. 1981) (per curiam) 
(investigative stop of vessel suspected of smuggling placed bales of marijuana in plain view).

212. 102 S. Ct. 812 (1982).
213. Id. at 818.
214. Id. at 816-17. The officer had arrested the defendant’s roommate for being a minor in posses

sion of alcoholic beverages and had accompanied the arrestee to his room so that he could retrieve his 
identification card. Id. at 815.

215. Id.
216. Id.
217. Id. at 817-18. The Court stated;

We hold . . . that it is not “unreasonable” under the Fourth Amendment for a police officer, 
as a matter of routine, to monitor the movements of an arrested person, as his judgment 
dictates, following the arrest. The officer’s need to ensure his own safety—as well as the integ
rity of the arrest—is compelling.

Id. The Court rejected the defendant’s arguments that the officer, once he had stopped in the doorway, 
could proceed no further to seize the marijuana in plain view in the room. Id.

218. Id. at 821 (White, J., with Brennan & Marshall, JJ., dissenting).
219. Id.
220. Id. at 819 (citing Coolidge v. New Hampshire, 403 U.S. at 468).
221. Chrisman, 102 S. Ct. at 821.
222. Coolidge v. New Hampshire, 403 U.S. 443, 470-71 (1971) (plurality opinion); see United States 

v. Heldt, 668 F.2d 1238, 1267-68 (D.C. Cir. 1981) (per curiam) (requirement that discovery be inadver
tent satisfied when agents executing search warrant confined themselves to a good faith search for 
documents specified in warrant), cert, denied, 102 S. Ct. 1971 (1982); In re Search Warrant Dated July 
4, 1977, 667 F.2d 117, 145 (D.C. Cir. 1981) (per curiam) (Wald, J., separate opinion) (same). The 

The majority and the dissent disagreed principally over the right of the po
lice officer to enter the defendant’s room to seize the contraband. The majority 
held that the officer’s right to exercise custodial control over the arrestee, who 
was inside, was absolute and that the officer therefore could have entered the 
room at any time.217 Three dissenting justices objected to the majority’s for
mulation of a per se rule by which an officer, to maintain custodial control, 
could always accompany an arrestee into his home.218 Per se rules, the dissent 
believed, were inappropriate to apply to police invasions of living quarters.219 
This left only the plain view rule to justify both the officer’s entry and seizure. 
But as the dissent stated, “The plain view doctine . . . does not authorize an 
officer to enter a dwelling without a warrant to seize contraband merely be
cause the contraband is visible from outside the dwelling.”220 The dissent 
would have remanded for proceedings to determine whether exigent circum
stances justified the officer’s warrantless entry and seizure.221

The plain view exception does not permit pretextual warrantless searches to 
obtain evidence known to be in a particular location.222 A plurality of the 
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Supreme Court in Coolidge v. New Hampshire™ enunciated the requirement 
that when police anticipate discovery of evidence, have advance knowledge of 
its location, and intend to seize it, the discovery is not inadvertent and a war
rant must be obtained.223 224

Second, Fourth and Eighth Circuits, however, have agreed that inadvertency is unnecessary for the 
seizure of contraband. United States v. Beilina, 665 F.2d 1335, 1346 (4th Cir. 1981); United States v. 
Vargas, 621 F.2d 54, 56 (2d Cir.), cert, denied. 449 U.S. 854 (1980); United States v. Cutts, 535 F.2d 
1083, 1084 (8th Cir. 1976).

223. 403 U.S. 443 (1971) (plurality opinion).
224. Id. at 466; see United States v. Barry, 673 F.2d 912, 917-18 (6th Cir. 1982) (discovery not inad

vertent when private freight carrier notified police that contraband present); United States v. Crouch, 
648 F.2d 932, 933 (4th Cir.) (per curiam) (discovery inadvertent when absence of reference to letters in 
search warrant demonstrated that officers had no expectation of finding them), cert, denied. 454 U.S. 
952 (1981).

225. Coolidge v. New Hampshire, 403 U.S. at 466; see United States v. Strahan, 674 F.2d 96, 100 (1st 
Cir.) (detailed examination of documents being catalogued under inventory exception justified under 
plain view doctrine when incriminating character immediately apparent), cert, denied, 102 S. Ct. 2304 
(1982); United States v. Irizarry, 673 F.2d 554, 559 (1st Cir. 1982) (search above drop ceiling not justi
fied under plain view doctrine because displaced soundproofing panel noticed by officer not immedi
ately apparent evidence of crime); United States v. Hinckley, 672 F.2d 115, 131 (D.C. Cir. 1982) (per 
curiam) (reading of entire folded personal document not justified under plain view exception when 
alleged trigger words on front of document suggested no crime in planning or danger to inmates or 
others); United States v. Heldt, 668 F.2d 1238, 1267-68 (D.C. Cir. 1981) (per curiam) (documents dis
cussing infiltration and covert operations justifiably seized, though not listed in search warrant, because 
incriminating nature immediately apparent), cert, denied, 102 S. Ct. 1971 (1982); United States v. 
Weber, 668 F.2d 552, 565 (1st Cir. 1981) (seizure of all ship’s charts lying in plain view not justified 
because immediately apparent incriminating character not demonstrated), cert, denied, 102 S. Ct. 2904 
(1982); United States v. Roberson, 650 F.2d 84, 87 (5th Cir.) (seizure of letters planted by postal officers 
to uncover mail theft justified under plain view doctrine because evidentiary value immediately appar
ent), cert, denied, 102 S. Ct. 675 (1981); United States v. Thomas, 676 F.2d 239, 243-44 (7th Cir. 1980) 
(seizure of automobile parts from warehouse where cars being disassembled justified under plain view 
doctrine because incriminating character immediately apparent).

During the 1982-83 term the Supreme Court will hear a case in which a state court held that the plain 
view doctrine did not justify the seizure of an opaque party balloon containing heroin by an officer who 
had seen the balloon on the seat of a car he had stopped. See Brown v. State, 617 S.W.2d 196, 200 
(Tex. Crim. App. 1981), cert, granted, 102 S. Ct. 2926 (1982). Though such balloons are frequently used 
to store narcotics, the state court held that because the officer could not actually see the heroin inside 
the balloon when he seized it, the incriminatory nature of the evidence was not immediately apparent, 
and therefore the evidence was not admissible under the plain view doctrine. Brown, 617 S.W.2d at 
200.

226. 667 F.2d 793 (9th Cir. 1982).
227. Id. at 799.
228. United States v. Hinckley, 672 F.2d 115, 131 (D.C. Cir. 1982) (per curiam).

The evidentiary nature of seized items under the plain view exception must 
be “immediately apparent” to ensure that the exception is not used to justify 
exploratory searches.225 226 For example, in United States v. Wright™ the Ninth 
Circuit held that officers searching for a driver’s license pursuant to a warrant 
needed only to ascertain that a ledger book did not contain the license and did 
not need to examine the written contents of the ledger when its appearance, 
location, or contents did not indicate that it contained evidence of a crime.227 
Similarly, this term the District of Columbia Circuit held that prison guards 
unreasonably examined a prisoner’s personal papers when the alleged “trigger 
words” in plain view on the documents indicated neither a crime in planning 
nor danger to the inmate or others.228

Some courts, however, have construed the term “immediately apparent” 
broadly by allowing police to examine items whose evidentiary significance is 
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not readily ascertainable.229 For example, the Fourth Circuit in United States 
v. Crouch230 upheld the seizure of personal letters during a search for chemi
cals, laboratory equipment, and other non-documentary evidence.231 The of
ficers properly removed the letters from their envelopes during a search for 
drug paraphernalia and then scanned the documents for evidence of illegal
ity.232 The court held that the “brief perusal” of the letters was not an unwar
ranted exploratory search inasmuch as the incriminating contents were plainly 
visible in the text of the documents.233

Border Searches. The government’s sovereign authority to protect itself
justifies a warrantless search without probable cause or reasonable suspicion of 
persons crossing the border into the United States and of their vehicles, bag
gage, and other personal effects.234 These searches may be conducted either at 
international border checkpoints or their functional equivalents.235 Warrant
less searches may be conducted away from the border under an extended bor
der search exception if the object’s condition remains unaltered from the time

229. See United States v. Gordon, 655 F.2d 478, 486 (2d Cir. 1981) (inspection of airline ticket 
envelopes justified by arrestee’s recent flight).

230. 648 F.2d 932 (4th Cir.) (per curiam), cert, denied, 454 U.S. 952 (1981).
231. Crouch, 648 F.2d at 934.
232. Id. at 933.
233. Id.
234. Torres v. Puerto Rico, 442 U.S. 465, 472-473 (1979); United States v. Ramsey, 431 U.S. 606, 619 

(1977); Almeida-Sanchez v. United States, 413 U.S. 266, 272 (1973); see United States v. Garcia, 672 
F.2d 1349, 1354 (11th Cir. 1982) (border search does not require probable cause because derived from 
right to control who and what may enter country); United States v. De Gutierrez, 667 F.2d 16, 18-19 
(5th Cir. 1982) (border search requires neither probable cause nor real suspicion); United States v. 
Flynn, 664 F.2d 1296, 1306 (5th Cir.) (border search requires neither warrant nor suspicion of criminal 
activity), cert, denied, 102 S. Ct. 1979 (1982); United States v. Stone, 659 F.2d 569, 572 (5th Cir. 1981) 
(border search requires neither warrant nor real suspicion because derived from fundamental necessity 
for national self-protection against unlawful entries); United States v. Sheikh, 654 F.2d 1057, 1068 (5th 
Cir. 1981) (border search requires neither probable cause nor suspicion of criminal activity), cert, de
nied, 102 S. Ct. 1617 (1982); United States v. Perez, 644 F.2d 1299, 1302 (9th Cir. 1981) (border search 
of car and passenger crossing national boundary requires no probable cause); United States v. Sandler, 
644 F.2d 1163, 1169 (5th Cir. 1981) (en banc) (border search of person and effects requires no justifica
tion other than crossing of national boundary).

235. See Almeida-Sanchez v. United States, 413 U.S. 266, 272-73 (1973) (searches reasonable at 
confluence of two or more roads extending from border or at international airport, because functional 
equivalent of border); United States v. Garcia, 672 F.2d 1349, 1366 (11th Cir. 1982) (search of plane, 
under constant surveillance, at second landing point within United States not justifiable as border 
search because not functional equivalent of border); United States v. Prix, 672 F.2d 1077, 1083 (2d Cir.) 
(search of trucks at marina reasonable because within border area), cert, denied, 102 S. Ct. 2274 (1982); 
Men Ken Chang v. Jiugni, 669 F.2d 275, 279 (5th Cir. 1982) (per curiam) (search at designated perma
nent checkpoint inside border permissible even in absence of reasonable suspicion); United States v. 
Weber, 668 F.2d 552, 559 (1st Cir. 1981) (search of ship one-half mile from shore justified by Coast 
Guard’s reasonable conclusion vessel had entered international waters), cert, denied, 102 S. Ct. 2904 
(1982); United States v. De Gutierrez, 667 F.2d 16, 18 (5th Cir 1982) (search at international airport 
reasonable because functional equivalent of border); United States v. Flynn, 664 F.2d 1296, 1306 (5th 
Cir.) (search at first landing point of airplane monitored continuously after entering the country reason
able because functional equivalent of border), cert, denied, 102 S. Ct. 1979 (1982); United States v. 
MacPherson, 664 F.2d 69, 73 (5th Cir. 1981) (search of vessel one-half mile outside territorial water 
reasonable because vessel’s position relative to border cannot be determined precisely); United States v. 
Sheikh, 654 F.2d 1057, 1069-70 (5th Cir. 1981) (search of package upon arrival at second airport in 
United States reasonable because package under customs bond from time of entry until search and 
because second airport final destination in country and therefore functional equivalent of border), cert, 
denied, 102 S. Ct. 1617 (1982); United States v. Ramos, 645 F.2d 318, 321 (5th Cir. 1981) (search of 
passenger after checked into airport hotel but before entered room reasonable because functional 
equivalent of border search as passenger not assimilated into mainstream of domestic activity). 
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it crossed the border236 or if agents have continuously monitored the person or 
object of suspicion from the time of the border crossing.237

This term in United States v. Jacobson™ the Ninth Circuit upheld as a valid 
extended border search the warrantless search on private property of a vehicle 
that had been continuously monitored after crossing the border.239 The court 
reasoned that the totality of the circumstances, including the time elapsed after 
the initial border crossing and the proximity to the border, provided the of
ficers with reasonable suspicion that the vehicle had entered the country carry
ing contraband.240 Vehicles that are inside the country and are not known to 
have crossed the border recently, however, may be stopped only upon “specific 
articulable facts” that give rise to a suspicion of illegal activity.241

Although courts have traditionally employed the border search exception to 
uphold warrantless searches of persons or objects entering the United 
States,242 the Second Circuit, following Supreme Court dictum suggesting that 
the rationale behind this exception applies with equal force to persons or ob-

236. See United States v. Richards, 638 F.2d 765, 772-73 (5th Cir.) (border search doctrine applica
ble to search of international mail monitored during delivery in United States), cert, denied, 102 S. Ct. 
669 (1981).

237. See United States v. Stone, 659 F.2d 569, 572 (5th Cir. 1981) (border exception applicable to 
search of plane conducted at first domestic landing site when monitored continuously on radar after 
crossing border); United States v. Bland, 653 F.2d 989, 995 (5th Cir.) (border exception applicable to 
search of barge under constant surveillance after crossing border), art denied, 454 U.S. 1055 (1981); 
United States v. Jacobson, 647 F.2d 990, 994 (9th Cir.) (border exception applicable to search of van 
and surrounding area when van under constant surveillance after crossing border), cert, denied, 454 
U.S. 897 (1981); cf. United States v. Villamonte-Marquez, 652 F.2d 481, 486 (5th Cir. 1981) (border 
exception not applicable to search of vessel in inland waters in absence of evidence of border crossing), 
cert, denied, 102 S. Ct. 2902 (1982); United States v. Perez, 644 F.2d 1299, 1302 (9th Cir. 1981) (border 
exception not applicable to search of truck when surveillance initiated 90 minutes after crossing 
border).

238. 647 F.2d 990 (9th Cir.), cert, denied, 454 U.S. 897 (1981).
239. Id. at 994.
240. Id. The officers had continuously monitored the vehicle, which was used in a parrot smuggling 

operation, during its two-hour trip from the border. Id.; see United States v. Garcia, 672 F.2d 1349, 
1367 (11th Cir. 1982) (totality of circumstances afforded officers reasonable suspicion that plane moni
tored continuously after crossing border involved in drug smuggling).

241. United States v. Brignoni-Ponce, 422 U.S. 873, 884 (1975). In Brignoni-Ponce the court sug
gested several factors that border officials might consider in determining whether reasonable suspicion 
exists to stop a vehicle. Id. These factors include the distance from the border; any information regard
ing earlier, illegal border crossings; the normal pattern of traffic in the area; suspicious behavior by the 
driver; the heavily loaded appearance of the vehicle; and the number of passengers. Id. at 884-85; see 
Blair v. United States, 665 F.2d 500, 505 (4th Cir. 1981) (evidence of smuggling operation and discovery 
of boat riding low in water provided reasonable suspicion for brief investigative stop of boat in inland 
waters); United States v. Urias, 648 F.2d 621, 623 (9th Cir. 1981) (officer’s observation that vehicle 
turned off highway prior to checkpoint, that driver gave evasive answers, and that passengers non- 
English-speaking provided reasonable suspicion for investigative stop); 9C United States v. Villamonte- 
Marquez, 652 F.2d 481, 487-88 (5th Cir. 1981) (confidential tip, boat’s unusual location, suspicious 
activities of occupants of another boat, and belief sailor and boat hail from foreign port failed to pro
vide reasonable suspicion for investigative stop of boat in inland waters 18 miles from coastline), cert, 
denied, 102 S. Ct. 2902 (1982). The Mexican ancestry of a vehicle’s occupants, by itself, fails to provide 
a sufficient basis for an investigatory stop. United States v. Brignoni-Ponce, 442 U.S. at 885-86; see 
United States v. Orona-Sanchez, 648 F.2d 1039, 1042 (5th Cir. 1981) (heavily loaded pickup, erratic 
driving after officers shined headlights, and presence of persons of Latin origin failed to provide suffi
cient basis for investigative stop).

242. See Torres v. Puerto Rico, 442 U.S. 465, 472-3 (1979) (border search exception applicable to 
search of baggage transported into country); United States v. Ramsey, 431 U.S. 606, 620-21 (1977) 
(border search exception applicable to search of international mail entering country). 
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jects leaving the country,243 upheld a warrantless border search of crates being 
shipped abroad.244 This term the Fifth Circuit declined to rule on the ques
tion, because the court found probable cause for the search and detention of an 
individual who was leaving the country.245

The degree of intrusion permissible in a border search is directly related to 
the level of suspicion aroused by the object of the search.246 Courts permit 
more extensive inspections if the initial contact or other circumstances foster a 
suspicion of illegality.247 Therefore, courts have refrained from developing 
uniform standards for regulating the extent of permissible border searches.248

Investigative Detentions. To stop a person for questioning,249 a police
officer does not need probable cause, but must be able to articulate specific 
facts and inferences that lead to a reasonable suspicion of criminal activity.250

243. California Bankers Ass’n v. Schultz, 416 U.S. 21, 63 (1974).
244. United States v. Ajlouny, 629 F.2d 830, 834-35 (2d Cir. 1980), cert, denied, 449 U.S. 1111 (1981). 
Several statutes authorize customs officials to inspect goods that leave the country. See 19 U.S.C.

§ 1581(a) (1976) (customs officials may board and search any vessel or vehicle at any place in the 
United States or within customs waters or any other authorized place); 22 U.S.C. § 401(a) (1976) (per
sons authorized by President may seize and detain arms, munitions of war, or other articles intended 
for export); 50 U.S.C. app. § 2403(b)(1) (Supp. IV 1980) (President may prohibit or curtail exportation 
of any articles under rules and regulations he prescribes). Several regulations also authorize the inspec
tion of goods. See 15 C.F.R. § 386.8(b)(1) (1982) (customs officials may examine export commodities to 
verify commodity and ensure compliance with Export Administration Regulations); 22 C.F.R. 
§ 127.05(a) (1981) (district directors of customs may inspect loading or unloading of carriers to ensure 
observance of arms export restrictions); see also Project: 1979-1980 Term, supra note 1, at 250 n.270 
(discussing federal statutes that authorize search of persons or articles entering United States).

245. United States v. Rojas, 671 F.2d 159, 164 (5th Cir. 1982).
246. See United States v. De Gutierrez, 667 F.2d 16, 19 (5th Cir. 1982) (patdown search may be 

based on mere suspicion because of relatively low degree of intrusion involved; strip search requires 
reasonable suspicion because of highly intrusive nature); United States v. Sanders, 663 F.2d 1, 3-4 (2d 
Cir. 1981) (removal and search of artificial limb justified by substantial suspicion); United States v. 
Moody, 649 F.2d 124, 127 (2d Cir. 1981) (search involving removal of clothing required reasonable 
suspicion); United States v. Ramos, 645 F.2d 318, 322 (5th Cir. 1981) (non-intrusive pat down required 
mere suspicion); United States v. Sandler, 644 F.2d 1163, 1168-69 (5th Cir. 1981) (en banc) (pat down 
search required only subjective suspicion because not intrusive; strip search required reasonable 
suspicion).

247. See United States v. Prix, 672 F.2d 1077, 1083 (2d Cir.) (indication that marijuana recently 
unloaded from oceangoing boat justified search of trucks at marina), cert, denied, 102 S. Ct. 2274 
(1982); United States v. De Gutierrez, 667 F.2d 16, 19 (Sth Cir. 1982) (resemblance to drug courier 
profile, attempt to conceal abdomen, and reluctance to answer questions provided reasonable suspicion 
and justified strip search).

248. See United States v. De Gutierrez, 667 F.2d 16, 19 (5th Cir. 1982) (determination whether 
reasonable suspicion for strip search exists must be made on case-by-case basis); United States v. 
Moody, 649 F.2d 124, 127 (2d Cir. 1981) (determination whether strip search reasonable made by 
weighing official’s justifiable suspicion against offensiveness of intrusion); United States v. Ramos, 645 
F.2d 318, 322 (5th Cir. 1981) (examination of totality of circumstances determines whether pat down by 
customs officials warranted).

249. Terry v. Ohio, 392 U.S. 1, 22 (1968).
250. Id. at 21; see Babula v. Immigration and Naturalization Service, 665 F.2d 293, 297 (3d Cir. 

1981) (reasonable suspicion for stop when suspected illegal aliens appeared nervous and attempted to 
flee during initial questioning); United States v. Sears, 663 F.2d 896, 903 (9th Cir. 1981) (reasonable 
suspicion for stop when suspects in automobile with out-of-state license plates observed bank through 
binoculars for ten minutes), cert, denied, 102 S. Ct. 1731 (1982); United States v. Seni, 662 F.2d 277, 283 
(4th Cir. 1981) (reasonable suspicion for stop when suspects entered motel room used by other persons 
involved in smuggling operation), cert, denied, 102 S. Ct. 1453 (1982); United States v. Corona, 661 
F.2d 805, 807 (9th Cir. 1981) (no reasonable suspicion for stop when suspect stood outside in rain, 
uncertain of destination, and lacked identification card); United States v. O’Connor, 658 F.2d 688, 691 
(9th Cir. 1981) (reasonable suspicion for stop of taxicab when agents mistook passenger for subject of 
search warrant); Brown v. United States, 656 F.2d 361, 363 (8th Cir. 1981) (no reasonable suspicion for 
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automobile stop when license plates indicated car registered in county with few black residents and 
driver was black), cert, denied, 454 U.S. 1059 (1981); United States v. Jackson, 652 F.2d 244, 248-49 (2d 
Cir.) (reasonable suspicion for stop when suspect discovered near robbery scene minutes after crime, fit 
description of robber, and acted suspiciously), cert, denied, 454 U.S. 1057 (1981); United States v. Tate, 
648 F.2d 939, 942 (4th Cir. 1981) (reasonable suspicion for stop of suspected narcotics fugitive when 
seen in area of narcotics activity with known narcotics dealers and hid face); United States v. Patterson, 
648 F.2d 625, 634 (9th Cir. 1981) (reasonable suspicion for stop when defendant sitting appprehensively 
in automobile after dropping passenger off at house under surveillance); United States v. Costner, 646 
F.2d 234, 236 (5th Cir. 1981) (reasonable suspicion to stop car with passengers matching description of 
bank robbers when car heading toward driveway of house where registered owner of getaway car 
lived); United States v. Emens, 649 F.2d 653, 657 (9th Cir. 1980) (reasonable suspicion to stop expen
sive boat being towed by defendants who had recently bought it and used it in late night trips from 
which defendants’ boats returned heavily loaded in area linked with large scale marijuana smuggling 
operations).

The observed movements of a vehicle may provide reasonable suspicion to stop it. See United States 
v. Allen, 675 F.2d 1373, 1383 (9th Cir. 1981) (reasonable suspicion for stop when ship engaged in 
furtive nighttime unloading in area known for smuggling activity); United States v. Streifel, 665 F.2d 
414, 423-24 (2d Cir. 1981) (reasonable suspicion for stop of vessel on high seas when boat anchored far 
offshore and moved when Coast Guard approached); United States v. Posey, 663 F.2d 37, 41 (7th Cir. 
1981) (no reasonable suspicion for stop when suspects drove past bank several times and stop occurred 
after defendant left city), cert, denied, 102 S. Ct. 1473 (1982); United States v. Watkins, 662 F.2d 1090, 
1096 (4th Cir. 1981) (reasonable suspicion for stop when two trucks owned by known drug smuggler 
travel in convoy at night over back roads in circuitous route from point where contraband unloaded), 
cert, denied, 102 S. Ct. 1613 (1982); United States v. Tinkle, 655 F.2d 617, 623-24 (5th Cir. 1981) (rea
sonable suspicion for stop when speeding car followed target of threatened assassination to remote area 
and driver reacted defensively upon seeing agents), cert, denied, 102 S. Ct. 1285 (1982); United States v. 
Kreimes, 649 F.2d 1185, 1190 (5th Cir. 1981) (reasonable suspicion for stop when truck driven at night 
without lights from area where suspected smuggling plane landed); United States v. Ruano, 647 F.2d 
577, 579 (5th Cir. 1981) (per curiam) (reasonable suspicion to stop when three vessels traveled together 
at high rate of speed in early morning in customs waters); United States v. Ortega, 644 F.2d 512, 515 
(5th Cir. 1981) (per curiam) (reasonable suspicion for stop when two vessels ran seaward at full throttle 
without lights in early morning in area suspected of smuggling activities).

The basis for reasonable suspicion may derive from sources other than the first hand knowledge of 
the detaining officer as long as the officer knows of the information. See United States v. Corbitt, 675 
F.2d 626, 628-29 (4th Cir. 1982) (reasonable suspicion provided by informant’s tip supplemented by 
officer’s observations); United States v. Morin, 665 F.2d 765, 768 (5th Cir. 1982) (reasonable suspicion 
provided by investigating officer and relayed to detaining officer); United States v. Torres, 663 F.2d 
1019, 1022 (10th Cir. 1981) (reasonable suspicion justified on basis of collective knowledge of police 
and relayed to officer who made stop), cert, denied, 102 S. Ct. 2237 (1982); United States v. Anderson, 
663 F.2d 934, 940 (9th Cir. 1981) (reasonable suspicion provided by previously reliable informant’s tip 
supplemented by officer’s knowledge); United States v. Schmidt, 662 F.2d 498, 504 (8th Cir. 1981) 
(reasonable suspicion existed when officers in possession of informant’s tip observed suspect’s erratic 
driving and loading of truck with objects from suspected drug dealer’s garage); United States v. Mc- 
Clinnhan, 660 F.2d 500, 502 (D.C. Cir. 1981) (reasonable suspicion provided by anonymous tip verified 
by officers’ observations before stop); United States v. Hart, 656 F.2d 595, 600 (10th Cir. 1981) (reason
able suspicion provided by informant’s tip verified by officers before stop); United States v. Martell, 654 
F.2d 1356, 1358-59 (9th Cir. 1981) (reasonable suspicion provided by information from some officers 
and supplemented by detaining officer’s personal observations); United States v. Kreimes, 649 F.2d 
1185, 1 189 (5th Cir. 1981) (reasonable suspicion based on detaining officer’s assessment of collective 
knowledge of officers).

To aid in the apprehension of drug smugglers, the Drug Enforcement Administration has developed 
a “drug courier profile” that consists of characteristics shared by many air travelers secretly carrying 
illicit drugs. United States v. Berry, 670 F.2d 583, 598 (5th Cir. 1982) (en banc). DEA agents monitor
ing airports select travelers with these characteristics to interrogate. Because these interrogations fre
quently constitute seizures, the courts must decide whether the profile characteristics provide 
reasonable suspicion sufficient to conduct an investigatory stop. See generally Greenberg, Drug Courier 
Profiles, Mendenhall and Reid: Analyzing Police Intrusions on Less Than Probable Cause, 19 Am. 
Crim. L. Rev. 49 (1981).

In United States v. Berry, 670 F.2d 583 (5th Cir. 1982) (en banc), the court detailed the profile 
characteristics used in cases before it:

The seven primary characteristics are: (1) arrival from or departure to an identified source 
city (2) carrying little or no luggage, or large quantities of empty suitcases, (3) unusual itiner
ary,’ such as rapid turnaround time for a very lengthy airplane trip; (4) use of an alias; (5) 
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carrying unusually large amounts of currency in the many thousands of dollars, usually on 
their person, in briefcases or bags; (6) purchasing airline tickets with a large amount of small 
denomination currency; and (7) unusual nervousness beyond that ordinarily exhibited by 
passengers.
The secondary characteristics are (1) the almost exclusive use of public transportation, partic
ularly taxicabs, in departing from the airport; (2) immediately making a telephone call after 
deplaning; (3) leaving a false or fictitious call-back telephone number with the airline being 
utilized; and (4) excessively frequent travel to source or distribution cities.

Id. at 599. Other characteristics used include: checking to see if followed, attempting to leave the 
airport immediately, wearing unusual dress, having luggage with no tags, and attempting to conceal an 
association with a fellow traveler. Id. at 598 n. 17.

Only once has a majority of the Supreme Court decided whether particular drug profile characteris
tics provide reasonable suspicion for a stop. In Reid v. Georgia, 448 U.S. 438 (1980) (per curiam), the 
Court held that the defendant’s characteristics and behavior, which fit a drug courier profile, failed to 
provide reasonable suspicion for a Terry stop. Id. at 441-42. In Reid the suspect had arrived from a 
drug source city, had arrived at a time when law enforcement was diminished, carried no luggage, and 
appeared to conceal a relationship with his traveling companion. Id. The Court concluded that of 
these four circumstances, the first three were common to many innocent travelers, and the fourth was 
“simply too slender a reed to support the seizure.” Id.

This term the judges of the Eleventh Circuit, sitting en banc, wrote an opinion designed to clarify the 
law of airport stops. United States v. Berry, 670 U.S. 583, 594 (5th Cir. 1982) (en banc) (decision by 
Unit B of former Fifth Circuit). The court concluded that a match between a suspect and the drug 
courier profile characteristics, by itself, does not necessarily provide reasonable suspicion. Id. at 599- 
600. The profile, the court stated, is only an administrative tool, which cannot be applied mechanically 
to a particular situation. Id. at 600-01. The court stated, “Our holding is only that we will assign no 
characteristic greater or lesser weight merely because the characteristic happens to be present on, or 
absent from, the profile.” Id. at 601.

This term several circuits have determined whether reasonable suspicion existed to stop airline trav
elers having various characteristics of drug courier profiles. See United States v. Nembhard, 676 F.2d 
193, 203-04 (6th Cir. 1982) (reasonable suspicion for stop when nervous defendants arriving from drug 
source city attempted to discover surveillance, simulated telephone calls, apparently tried to conceal 
their association, exchanged luggage, and slipped out of airport); United States v. Moore, 675 F.2d 802, 
808 (6th Cir. 1982) (no reasonable suspicion when defendant arrived from major drug supply center, 
disembarked early from plane, followed circuitous route, and appeared nervous); United States v. 
Black, 675 F.2d 129, 137 (7th Cir. 1982) (reasonable suspicion for stop when suspect was first passenger 
to disembark from plane, had first class ticket with substantial cash price, had different names on ticket 
and driver’s license, appeared nervous, and gave implausible story); United States v. Jodoin, 672 F.2d 
232, 234-35 (1st Cir. 1982) (reasonable suspicion for stop when suspect had traveled to drug source city 
and spent only 17 hours there before returning, had paid for ticket in cash, gave no telephone number 
to airline, appeared nervous, used a false name, lied about the length of his stay, and claimed that the 
suitcase he was carrying was not his and that he had no extra clothing, identification, or airline ticket); 
United States v. Elsoffer, 671 F.2d 1294, 1297 (11th Cir. 1982) (reasonable suspicion for stop when front 
of airline passenger’s trousers revealed bulge of unusual size and shape); United States v. MacDonald, 
670 F.2d 910, 913 (10th Cir. 1982) (reasonable suspicion for stop when nervous suspect traveling from 
major drug source area checked baggage twice during trip, explained his conduct to seat companion by 
improbable story, and left without baggage upon arrival at destination); United States v. Berry, 670 
F.2d 583, 603 (5th Cir. 1982) (en banc) (reasonable suspicion for stop when suspect arriving from drug 
source city appeared nervously aware of surveillance, tried to conceal own identity and presence of 
companion, and police recognized suspect’s name); United States v. Harrison, 667 F.2d 1158, 1161 (4th 
Cir.) (reasonable suspicion for stop when suspect arriving from drug source city was among last passen
gers to leave plane, carried no luggage, appeared nervous, made peculiar head movement when he saw 
DEA agents watching him, walked quickly toward exit, and had bulge on back), cert, denied, 102 S. Ct. 
2937 (1982); United States v. Corbin, 662 F.2d 1066, 1070 (4th Cir. 1981) (reasonable suspicion for stop 
when suspects arriving from drug source city had tried to determine if under surveillance, had asked 
agents their occupation, and apparently were trying to destroy evidence); United States v. Sanford, 658 
F.2d 342, 345-46 (5th Cir. 1981) (reasonable suspicion for stop when suspect arriving on flight from two 
drug source cities had made initial reservation shortly before flight’s departure and then canceled, had 
given airline fictitious telephone number, had apparently paid for ticket in cash, had checked no bag
gage, had separate ticket for continuing flight, carried only a small gym bag, made a telephone call 
immediately upon arrival, and became extremely nervous after detecting surveillance), cert, denied, 102 
S. Ct. 1618 (1982); United States v. Jefferson, 650 F.2d 854, 857 (6th Cir. 1981) (no reasonable suspicion 
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In United States v. Cortez25' the Supreme Court clarified the degree of reason
able suspicion necessary for police to make a stop.* 251 252 The Court held that 
“based upon the whole picture the detaining officers must have a particular
ized and objective basis for suspecting the particular person stopped of crimi
nal activity.”253

for stop when informant’s tip indicated only courier’s race and source city and suspect’s behavior— 
scanning of terminal, rapid gait, and delay in claiming baggage—not unusual).

In the 1982-83 term the Supreme Court will hear a case in which an airline passenger who fit the 
drug courier profile acceded to two officers’ request that he accompany them to a room. Royer v. State, 
389 So. 2d 1007, 1016-17 (Fla. Dist. Ct. App. 1980), cert, granted, 454 U.S. 1079 (1981). There the 
passenger opened his suitcase, as requested by the officers, who found contraband inside. 389 So. 2d at 
1018. The Florida court held that the defendant had been arrested without probable cause and that this 
tainted the subsequent search. Id. at 1018-20. The Supreme Court will review these holdings and, 
perhaps, some dictum to the effect that similarity to a drug courier profile never provides reasonable 
suspicion for a Terry stop. See 51 U.S.L.W. 3033 (August 3, 1982) (describing questions presented in 
Royer).

251. 449 U.S. 411 (1981).
252. Id. at 417-18. The Court noted that the terms “founded suspicion” and “articulable reasons” 

failed to provide sufficient guidance to courts facing a myriad of factual situations. Id. at 417.
253. Id. The Second Circuit held this term that the principles of investigatory stops developed under 

Terry and its progeny applied to stops on the high seas as well as to those on land. United States v. 
Streifel, 665 F.2d 414, 422-23 (2d Cir. 1981).

254. Terry v. Ohio, 392 U.S. 1, 30 (1968); see United States v. Allen, 675 F.2d 1373, 1383 (9th Cir. 
1981) (reasonable suspicion for frisk when defendant in area of smuggling operation, wore wet suit, and 
had bulge in pocket); United States v. Seni, 662 F.2d 277, 283 (4th Cir. 1981) (reasonable suspicion for 
officer to draw gun and conduct frisk when necessary as reasonable safety precaution), cert, denied, 102 
S. Ct. 1453 (1982).

The sole justification for the search of a suspect’s outer clothing is the protection of police officers and 
persons nearby. Terry, 392 U.S. at 29. Thus, the scope of the search must be confined to an area 
reasonably necessary to discover the presence of weapons. Id. In the 1982-83 term, the Supreme Court 
will consider the permissible scope of a search pursuant to an investigative stop. People v. Long, 320 
N.W.2d 866 (Mich.), cert, granted, 51 U.S.L.W. 3287 (U.S. Oct. 12, 1982) (No. 82-256). In Long police 
officers asked the defendant, who was standing by his car, to retrieve his registration from the vehicle. 
320 N.W.2d at 868. When the officers saw a knife on the floor of the car, they stopped the defendant 
and conducted a pat-down search of him. Id. Then, while the defendant stood at the rear of the car 
with one of the officers, the second officer seized a leather item protruding from beneath an armrest on 
the front seat. Id. This turned out to be an open pouch containing marijuana. Id. The Michigan 
Supreme Court held that this search exceeded the scope allowed under Terry because it was unrelated 
to the protection of the officers. Id. at 869.

If necessary, police may use force to effectuate an investigatory stop and limited search. See United 
States v. Seni, 662 F.2d 277, 283 (4th Cir. 1981) (valid Terry stop when officer draws gun as reasonable 
safety precaution), cert, denied, 102 S. Ct. 1453 (1982); United States v. White, 648 F.2d 29, 35, 40 (D.C. 
Cir.) (valid Terry stop when police draw guns and block car to protect officers), cert, denied, 454 U.S. 
924 (1981).

255. 392 U.S. 1 (1968).
256. Id. at 22-25; see United States v. McClinnhan, 660 F.2d 500, 504-05 (D.C. Cir. 1981) (search of 

briefcase incident to investigatory stop justified by officers’ information that shotgun inside and need to 
protect themselves).

257. See United States v. Rea, 678 F.2d 382, 387-88 (2d Cir. 1982) (state s interest in supervising 
probationers does not permit officer to conduct warrantless search of probationer s home), Lawson v. 
Kolender, 658 F.2d 1362, 1366-67 (9th Cir. 1981) (state’s interest in requiring vagrants to provide iden

In addition, if an officer believes that a suspect is armed and dangerous and 
if nothing in the initial stages of the questioning dispels that suspicion, the 
officer may conduct a limited protective search of the suspect’s outer cloth
ing.254 In Terry v. Ohio255 the Supreme Court upheld a limited search by bal
ancing the individual’s privacy interests against the state’s interests in 
investigating potential criminal behavior and in protecting law enforcement 
agents.256 Not all state interests, however, justify investigative searches and 
seizures.257 For example, random police stops curtailing an individual’s free
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dom of movement cannot be justified by the state’s interest in highway safety 
or in controlling the influx of illegal aliens.258

tification when officers have reasonable suspicion of criminal activity does not permit vagrant’s arrest 
because serious intrusion on personal security),probable jurisdiction noted, 102 S. Ct. 1629 (1982). But 
see Hunter v. Auger, 672 F.2d 668, 674-75 (8th Cir. 1982) (intrusive strip search of visitor to penal 
institution required reasonable suspicion that individual intended to smuggle contraband into jail).

258. See Delaware v. Prouse, 440 U.S. 648, 658-59 (1979) (random automobile stops for highway 
safety disallowed because less intrusive methods could accomplish same goal); United States v. 
Brignoni-Ponce, 422 U.S. 873, 884 (1975) (random automobile stops for discovery of aliens 
impermissible).

259. 442 U.S. 200 (1979).
260. Id. at 210-11.
261. Id. at 212-13, 216. In Dunaway three detectives found the defendant at a neighbor’s house and 

took him into custody, driving him to the police station. Id. at 203. Though the detectives did not tell 
him he was under arrest, they would have restrained him if he had refused to accompany them or had 
attempted to leave. Id. At the police station, officers questioned the defendant in an interrogation 
room, and he eventually made incriminating statements. Id. The Court found the police treatment of 
the defendant to be indistinguishable from a traditional arrest. Id. at 212.

262. 660 F.2d 967 (4th Cir. 1981).
263. Id. at 970. The court reasoned that the length of the detentions effectively transformed them 

into arrests, which were unreasonable in the absence of probable cause. Id.; cf. United States v. Jack- 
son, 652 F.2d 244, 250 (2d Cir.) (detention of suspect for only few minutes while waiting for arrival of 
investigating officer reasonable restraint on freedom not exceeding bounds of investigatory stop), cert, 
denied, 454 U.S. 1057 (1981).

264. 446 U.S. 544 (1980) (minority opinion in part).
265. Id. at 547-49.
266. Id. at 557-59. The Court found nothing in the record to justify overturning the trial court’s 

finding that the defendant had accompanied the agents “voluntarily in a spirit of apparent coopera
tion.” Id. at 557-58. The agents had asked, not ordered, her to come with them and had not threatened 
her. Id. Other circumstances—that the defendant was 22 years old, black, female, and lacking a high 
school education and might have felt intimidated by the white male agents—were significant, but not 
decisive. Id. at 558. Similarly, the Court upheld the finding of consent to the search: the defendant’s 
age and education made her capable of a knowing consent, and she was twice told that she could refuse. 
Id. at 558-59.

267. Id. at 554. The Court divided on whether the initial stop amounted to an investigatory deten
tion requiring reasonable suspicion. Two justices concluded that the initial stop did not amount to a 
seizure. Id. at 555 (Stewart, J„ with Rehnquist, J.). They stated that a seizure occurred “only if, in view 
of all the circumstances surrounding the incident, a reasonable person would have believed that he was 
not free to leave.” at 554. The Fifth Circuit, before dividing into two circuits, adopted this formula-

In Dunaway v. New York259 the Supreme Court analyzed the permissible 
scope of stops based upon reasonable suspicion.260 The Court ruled that custo
dial interrogations exceed the limited intrusion Terry authorizes and therefore 
must be supported by the more stringent standard of probable cause required 
for arrests.261 This term the Fourth Circuit held in Sharpe p. United States262 
that the detention of two suspects for at least fifteen minutes by officers who 
had no intention of allowing them to leave custody exceeded the brevity re
quirement of an investigative stop and thus required probable cause.263

The Supreme Court has held, however, that a suspect can be interrogated in 
the absence of probable cause if he voluntarily enters into police custody. In 
United States v. Mendenhall264 two DEA agents approached a passenger who 
fit the profile of a drug courier and, after briefly questioning her, requested 
that she accompany them to the DEA office for further questioning.265 The 
Court upheld the trial court’s finding that the defendant had voluntarily ac
companied the agents and consented to the subsequent search of her person in 
the DEA office.266 Without determining the legality of the initial stop of the 
suspect,267 the Court held that her subsequent voluntary behavior precluded 
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her prolonged detention from rising to the level of an arrest and thus made it 
unnecessary for the police to demonstrate probable cause.268 This term several 
circuits relied on Dunaway and Mendenhall to determine when police-citizen 
contact constitutes an arrest requiring probable cause,269 an investigative de
tention requiring reasonable suspicion,270 or a non-custodial situation requir
ing neither.271

tion in United States v. Berry, 670 F.2d 583, 595 (5th Cir. 1982) (en banc). Three justices who did not 
join this part of the opinion assumed that the initial stop was an investigatory detention and concluded 
that it was legally supported by reasonable suspicion. Mendenhall, 446 U.S. at 560 (Powell, J., with 
Burger. C.J.. & Blackmun, J., concurring in part and concurring in the judgment). Consequently, five 
justices, though at odds in their analysis of the initial stop, agreed that it was legal and therefore did not 
taint the subsequent search. Id. at 558.

Four dissenters found that the initial stop was a seizure unsupported by reasonable suspicion and 
therefore illegal. 446 U.S. at 573 (White, J., with Brennan, Marshall & Stevens, JJ., dissenting). More
over. relying on Dunaway v. New York, 442 U.S. 200 (1979), the dissent characterized the defendant’s 
trip to the DEA office as an arrest requiring probable cause, which was lacking. Mendenhall, 446 U.S. 
at 575 According to the dissent, these illegal acts tainted the subsequent search. Id. at 577.

268. Mendenhall, 446 U.S. at 550-51, 557-58. The dissent in Mendenhall criticized the majority for 
assuming that consent could be inferred in the absence of proof that a suspect had resisted police 
authority. Id. at 576.

269. See United States v. Elsoffer, 671 F.2d 1294, 1297-98 (11th Cir. 1982) (retention of airline ticket 
and driver’s license and request to accompany agents to lounge so that they could conduct search of 
defendant suspected of smuggling drugs constituted arrest because defendant could not feel free to 
leave); United States v. Booth, 669 F.2d 1231, 1236 (9th Cir. 1981) (handcuffing suspect, telling him he 
matched description of bank robber, and requesting police car to transport him constituted arrest and 
required probable cause); United States v. Ceballos, 654 F.2d 177, 184 (2d Cir. 1981) (officers’ blocking 
suspect's car and approaching with guns drawn constituted arrest and required probable cause); cf. 
United States v. Corbin, 662 F.2d 1066, 1070-71 (4th Cir. 1981) (no arrest when suspects agree to 
accompany DEA agents to office following investigative stop and consent to search); United States v. 
Jackson, 652 F.2d 244, 249 (2d Cir.) (although drawing of weapon significant factor in determining 
whether suspect under arrest, not dispositive of issue; officer may draw gun when conducting investiga
tive stop of suspect believed armed and dangerous), cert, denied, 454 U.S. 1057 (1981); United States v. 
Patterson, 648 F.2d 625, 634 (9th Cir. 1981) (valid stop not transformed to arrest because excessive force 
not used and innocent person could not reasonably have assumed being taken into custody indefi
nitely).

The Fifth Circuit ruled this term that, except in the context of border searches, successive stops of an 
individual based on the same information are inherently coercive and strongly indicate that an arrest 
has taken place. United States v. Morin, 665 F.2d 765, 769 (5th Cir. 1982).

270. See United States v. Elsoffer, 671 F.2d 1294, 1297 (11th Cir. 1982) (reasonable suspicion re
quired when police questioning suspect retained his driver’s license and airline ticket); United States v. 
Rojas, 671 F.2d 159, 164 (5th Cir. 1982) (reasonable suspicion required when officers prevented suspect 
from boarding airplane and stated that suspected of criminal activity); United States v. MacDonald, 
670 F.2d 910, 914 (10th Cir. 1982) (reasonable suspicion sufficient for police to detain baggage tempora
rily and move it to permit examination by drug-detecting dog); United States v. Berry, 670 F.2d 583, 
604 (5th Cir. 1982) (reasonable suspicion required when suspect “invited” to join agents detaining 
traveling companion because invitation closer to command than to request); United States v. Streifel, 
665 F.2d 414, 423 (2d Cir. 1981) (reasonable suspicion required when officers stopped and boarded 
vessel on high seas because freedom of movement of passengers restrained); United States v. Anderson, 
663 F.2d 934, 939-40 (9th Cir. 1981) (reasonable suspicion required when ten officers escorted suspects 
from plane and guarded them during questioning in terminal closed to public); United States v. Posey, 
663 F.2d 37, 41 (7th Cir. 1981) (reasonable suspicion required for even brief stop of automobile), cert, 
denied, 102 S. Ct. 1473 (1982); United States v. Tate, 648 F.2d 939, 941-42 (4th Cir. 1981) (reasonable 
suspicion required when officers ordered defendant to pull automobile over to curb for license and 
registration check).

271. See United States v. Moore, 675 F.2d 802, 807-08 (6th Cir. 1982) (no seizure when agents ap
proached suspect and requested permission to ask questions); United States v. Black. 675 F.2d 129. 135 
(7th Cir. 1982) (no seizure when plainclothes officers did not display weapons, raise voices, or threaten 
suspect, when defendant was educated and not vulnerable to coercion, and when encounter took place 
in well-lit and spacious public concourse with other travelers present); United States v. Beale, 674 F.2d 
1327, 1329-30 (9th Cir. 1982) (no seizure when suspects’ mobility not impaired, questions routine and 
brief, and suspects agreed to answer in spirit of cooperation); United States v. Jodoin, 672 F.2d 232, 234
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The circuits courts disagree whether the police can seize a suspect’s property 
with only reasonable suspicion that it contains contraband or whether they 
need probable cause.* 272 The circuits also disagree whether the use of trained 
dogs to detect drugs inside closed containers constitutes a search and conse
quently requires fourth amendment scrutiny.273

(1st Cir. 1982) (no seizure when agents asked suspect to accompany them to office, and he immediately 
agreed); Gomez v. Turner, 672 F.2d 134, 142-44 (D.C. Cir. 1982) (police procedure authorizing ap
proach and request for identification does not constitute show of authority sufficient to convert contact 
into seizure); United States v. West, 651 F.2d 71, 73-74 (1st Cir. 1981) (no seizure when police ques
tioned suspect in airport in non-threatening manner).

The Fifth Circuit has interpreted the Supreme Court’s opinions as providing three types of police/ 
citizen encounters: (1) full scale arrests; (2) restraints which are less than arrests but also trigger fourth 
amendment scrutiny; and (3) “personal intercourse” between police and citizens that is not encom
passed by the fourth amendment because the citizen’s liberty is not restrained. United States v. Setzer, 
654 F.2d 354, 357 (5th Cir. 1981). In Setzer the court held that an officer may approach a citizen, 
identify himself as an officer, and question the citizen without probable cause or articulable suspicion. 
Id', see United States v. Berry, 670 F.2d 583, 603 (5th Cir. 1982) (no seizure when police at airport 
inquired about a suspect’s identity and travel plans); United States v. Hernandez, 668 F.2d 824, 827 (5th 
Cir. 1982) (no seizure when customs officers asked defendants loading boat on trailer where their voy
age originated); United States v. Sanford, 658 F.2d 342, 345 (Sth Cir. 1981) (no seizure when no physi
cal contact, no weapon or force used, no command or accusation, and no implication defendant not free 
to leave), cert, denied, 102 S. Ct. 1618 (1982); United States v. Smith, 649 F.2d 305, 308 (5th Cir. 1981) 
(no seizure when suspect not detained against will or otherwise coerced); United States v. Moeller, 644 
F.2d 518, 520 (5th Cir.) (no seizure when officer questioned airline passenger and no restraint, coercion, 
force, or other use of authority and passenger free to walk away), cert, denied, 102 S. Ct. 669 (1981). 
The Seventh and Eleventh Circuits also have recognized three categories of police/citizen encounters. 
United States v. Black, 675 F.2d 129, 133 (7th Cir. 1982); United States v. Elsoffer, 671 F.2d 1294, 1297 
(11th Cir. 1982).

272. Compare United States v. Place, 660 F.2d 44, 51 (2d Cir. 1981) (same standard of reasonable
ness applies to detention of baggage as to detention of persons because fourth amendment draws no 
distinction between seizure of persons and of property: seizure of property infringes owner’s freedom of 
movement), cert, granted, 102 S. Ct. 2905 (1982) with United States v. Corbitt, 675 F.2d 626, 629 (4th 
Cir. 1982) (seizure and detention of luggage for limited time pending issuance of search warrant justi
fied when reasonable suspicion present) and United States v. Martell, 654 F.2d 1356, 1358-59 (9th Cir. 
1981) (different standard applies to property than to detention of persons because seizure of property 
constitutes less serious intrusion; officers with reasonable suspicion that luggage contained contraband 
acted legally in detaining it for 20 minutes to await drug-detecting dog) and United States v. Benjamin, 
637 F.2d 1292, 1301-02 (7th Cir. 1981) (police officers legally could seize and detain briefcase when they 
had reasonable suspicion that it contained contraband) and United States v. Viegas, 639 F.2d 42, 45 (1st 
Cir. 1981) (same), cert, denied, 451 U.S. 970 (1981).

Police with probable cause to search a container can seize it in anticipation of obtaining a warrant to 
search it. See supra note 179 and accompanying text.

273. Compare United States v. Beale, 674 F.2d 1327, 1334-35 (9th Cir. 1982) (reasonable expectation 
of privacy in closed luggage includes expectation that trained dog will not reveal its contents to world; 
but because dog’s intrusion is limited, only reasonable articulable suspicion required to initiate dog’s 
olfactory inspection) with United States v. Waltzer, 682 F.2d 370, 373 (2d Cir. 1982) (canine sniffing 
neither a search nor a seizure under fourth amendment because only privacy interest intruded on is 
secret possession of contraband) and United States v. Goldstein, 635 F.2d 356, 360-61 (5th Cir.) (pas
senger’s reasonable expectation of privacy in luggage checked with airlme does not extend to airspace 
surrounding luggage; thus, dog’s sniffing of suitcase’s exterior not search), cert, denied, 452 U.S. 962 
(1981) and United States v. Klien, 626 F.2d 22, 26-27 (7th Cir. 1980) (use of dogs to sniff inanimate 
objects for contraband not unlawful search under fourth amendment) and United States v. Sullivan, 
625 F.2d 9, 13 (4th Cir. 1980) (dog’s sniffing of luggage not a search: use of “these beasts” preserves 
airline passengers reasonable expectation of privacy), cert, denied, 450 U.S. 923 (1981) and United 
States v. Bums, 624 F.2d 95, (10th Cir.) (olfactory activities of trained police dog legitimately on prem
ises not search), cert, denied, 449 U.S. 954 (1980).

274. See South Dakota v. Opperman, 428 U.S. 364, 375-76 (1976) (inventory search under standard 
procedure valid because officer’s discretion limited).

Inventory Searches. Within the confines of established procedures,274
police may conduct warrantless inventory searches of vehicles lawfully in their 
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custody.275 The police are not required to obtain a warrant or demonstrate 
probable cause to conduct an inventory search because such searches are non- 
investigative and serve legitimate community interests.276 In South Dakota v. 
Opperman111 the Supreme Court noted that inventory searches serve the fol
lowing community interests: protection of the owner’s property while it re
mains in police custody, avoidance of claims against the police or disputes over 
lost or stolen property, and safeguarding of the public and the police from 
potential danger.278 If the police’s motive in searching the car is investigatory, 
the search cannot be justified by the inventory search exception.279 Nonethe
less, the Supreme Court has upheld inventory searches in a criminal setting.280 
An officer’s suspicion that contraband or evidence may be present, however, 
does not make an otherwise valid inventory search unlawful.281

In Opperman the Court focused on the reasonableness of inventory searches 
but did not define their permissible scope.282 This term in United States n 
Monclavo-Cruz1*1 the Ninth Circuit ruled that the proper scope of an inven
tory search does not extend to the station house search of a purse seized from 
an arrestee’s automobile.284 The court departed from a strict Opperman analy
sis and relied on United States v. Chadwick1*5 to hold that an individual’s ex
pectation of privacy in her purse outweighs the state interest justifying an 
inventory search.286 The court reasoned that the community caretaking func-

275. See id. at 373 (car impounded for parking violation may be searched). In Opperman the Court 
noted that the police, as part of their community caretaking function, frequently take custody of 
automobiles either abandoned or used in an illegal manner. Id. at 368-69.

276. South Dakota v. Opperman, 428 U.S. at 370 n.5 (analysis centers upon reasonableness of nor
mal caretaking functions; probable cause evaluation not relevant).

277. 428 U.S. 364 (1976).
278. Id. at 369; see Cady v. Dombrowski, 413 U.S. 433, 442-43 (1973) (inventory search of officer’s 

automobile valid when police reasonably believed officer’s gun accessible to vandals); United States v. 
Strahan, 674 F.2d 96, 100 (1st Cir.) (close examination of documents seized from impounded vehicle 
reasonable when police needed to determine ownership of vehicle), cert, denied, 102 S. Ct. 2304 (1982);

United States v. Scott, 665 F.2d 874, 877 (9th Cir. 1981) (seizure of valuables reasonable to protect 
police against charges of negligence and to protect arrestee’s belongings when police agreed to secure 
vehicle but doors cannot be locked).

279. South Dakota v. Opperman, 428 U.S. at 370 n.5; see United States v. Monclavo-Cruz, 662 F.2d 
1285, 1289 (9th Cir. 1981) (search unreasonable when investigatory purpose shown by officer’s failure 
to ask whether defendant prefered her purse to be stored intact or inventoried).

280. South Dakota v. Opperman, 428 U.S. at 373; see Cooper v. California, 386 U.S. 58, 61-62 (1967) 
(inventory search of car impounded under state forfeiture statute valid although pursuant to criminal 
arrest).

281. See United States v. Leonard, 630 F.2d 789, 790 (10th Cir. 1980) (inventory search that dis
closed illegally possessed firearm valid even though police officer had observed .38 caliber cartridge fall 
from suspect’s lap when suspect had emerged from inventoried car and had discovered additional car
tridges in pat down search).

282. See South Dakota v. Opperman, 428 U.S. at 373 <“[i]n applying the reasonableness standard 
adopted by the Framers, this Court has consistently sustained police intrusions into automobiles im
pounded or otherwise in lawful police custody where the process is aimed at securing or protecting the 
car and its contents”). In Opperman the Court held that once an officer is legally in the car to secure 
property in plain view, the officer reasonably can check an unlocked glove compartment, to secure the 
owner’s property from vandals. Id. at 376 n.10. Four justices argued, however, that an inventory 
search to secure articles in plain view does not justify an intrusion into the closed areas of a car. Id. at 
377-78 n.2 (Powell, J., concurring); id. at 387 n.4 (Marshall, J., with Brennan & Stewart, JJ., dissenting).

283. 662 F.2d 1285 (9th Cir. 1981).
284. Id. at 1289.
285. 433 U.S. 1, 15-16 (1977); see supra notes 175-77 and accompanying text (discussing Chadwick}.
286. 662 F.2d at 1289. In Monclavo-Cruz the police seized the suspect’s purse from the front seat of 

her automobile following her arrest, but did not seize the automobile itself. Id. at 1286. 
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tion that underlies the inventory exception is usually well served simply by 
inventorying personal baggage as a unit without searching it.287

Administrative Searches. Inspections of commercial288 and residen
tial289 buildings for fire, health, and safety reasons generally must be con
ducted pursuant to valid search warrants.290 Courts require a lesser degree of 
probable cause for administrative searches than for searches that are intended 
to discover criminal evidence.291 In particular, an administrative warrant may 
be obtained by showing either specific evidence of an existing violation292 or a 
reasonable legislative or administrative plan supported by a valid public

287. Id. at 1289.
288. See Michigan v. Tyler, 436 U.S. 499, 508 (1978) (warrant required for search of burned furni

ture store after fire extinguished and exigency ended); Marshall v. Barlow’s, Inc., 436 U.S. 307, 312 
(1978) (warrant required for OSHA search of plumbing business because rule that warrantless searches 
generally unreasonable applies to commercial premises as well as homes); See v. City of Seattle, 387 
U.S. 541, 546 (1967) (warrant required for nonconsensual administrative search of commercial 
warehouse).

289. See Camara v. Municipal Court, 387 U.S. 523, 534 (1967) (warrant required to investigate pos
sible housing code violations). The warrant generally notifies the owner that the inspector is acting 
under proper authorization and that the inspector’s discretion is limited. Id. at 532-33.

290. Exigent circumstances, however, may excuse the warrant requirement. Camara v. Municipal 
Court, 387 U.S. at 539; see Michigan v. Tyler, 436 U.S. at 509-10 (warrant unnecessary for firefighters 
to enter building to extinguish blaze and for police investigators to remain in building for reasonable 
length of time immediately thereafter to determine cause of fire).

The “required records” doctrine permits officials to inspect documents maintained pursuant to a 
valid regulatory program without obtaining a warrant. Shapiro v. United States, 335 U.S. 1, 32-36 
(1948); see Donovan v. Mehlenbacher, 652 F.2d 228, 231 (2d Cir. 1981) (payroll records maintained 
under Fair Labor Standards Act not private papers entitled to protection of fourth or fifth amend
ments); cf. United States v. Amon, 669 F.2d 1351, 1358 (10th Cir. 1981) (withholding allowance certifi
cates submitted voluntarily to IRS and employer not private documents in which employees retained 
expectation of privacy), cert, denied, 51 U.S.L.W. 3254 (U.S. Oct. 4, 1982).

291. Marshall v. Barlow’s, Inc., 436 U.S. 307, 320-21 (1978); Camara v. Municipal Court, 387 U.S. at
535-39; rec Hem Iron Works, Inc. v. Donovan, 670 F.2d 838, 840 (9th Cir. 1982) (administrative war
rant to search iron works requires more relaxed standard of probable cause than criminal warrant), cert, 
denied, 51 U.S.L.W. 3254 (U.S. Oct. 4, 1982); Searches and Seizures Conducted on October 2, and
3, 1980, 665 F.2d 775, 777 (7th Cir. 1981) (administrative search of registered pharmacy authorized by 
statute on less than criminal probable cause); State Fair of Texas v. United States Consumer Product 
Safety Commission, 650 F.2d 1324, 1327 (5th Cir. 1981) (administrative warrant to search commercial 
premises at state fair does not require probable cause in criminal sense), vacated and remanded with 
directions to dismiss as moot, 454 U.S. 1026 (1981); Marshall v. Hom Seed Co., 647 F.2d 96, 102 (10th 
Cir. 1981) (warrant application based on specific evidence of OSHA violation does not require probable 
cause in criminal sense). The strong government interest in protecting public health and safety through 
effective enforcement of applicable regulations justifies the lesser showing. Camara v. Municipal 
Court, 387 U.S. at 537.

292. See Marshall v. Barlow’s, Inc., 436 U.S. at 320 (probable cause justifying issuance of search 
warrant may be based on specific evidence of existing violation); In re Searches and Seizures Con
ducted on October 2, and 3, 1980, 665 F.2d 775, TH (7th Cir. 1981) (probable cause to issue warrant for 
search of pharmacy pursuant to Comprehensive Drag Abuse Prevention and Control Act sufficient 
when pharmacy purchased inordinately large supply of controlled drag); United States v. Jamieson- 
McKames Pharmaceuticals, Inc., 651 F.2d 532, 541 (8th Cir. 1981) (probable cause for inspection war
rant of regulated industry sufficient when FDA investigator swore to numerous violations of Food, 
Drug, and Cosmetic Act), cert, denied, 102 S. Ct. 1709 (1982); Marshall v. Hom Seed Co., 647 F.2d 96, 
102-03 (10th Cir. 1981) (no showing of administrative probable cause when no verifiable information 
that violation existed even though probable cause for OSHA search warrant less stringent than for 
criminal warrant); Blackie’s House of Beef, Inc. v. Castillo, 659 F.2d 1211, 1218-19 (D.C. Cir. 1981) 
(probable cause for administrative warrant to search restaurant for specific violation of immigration 
laws must be evaluated under standard different from that applied to criminal warrants), cert, denied, 
102 S. Ct. 1432 (1982). For a discussion of nonroutine administrative searches, see Note, Administrative 
Agency Searches Since Marshall v. Barlow’s, Inc.: Probable Cause Requirementsfor Nonroutine Admin
istrative Searches, 70 Geo L.J. 1183 (1982).
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interest.293
A legitimate administrative scheme may be based upon the need for regular 

inspection of an industry or of a residential area.294 The passage of time, the 
nature of the building to be inspected, or the condition of the area as a whole 
may establish probable cause to inspect an individual building covered by a 
particular scheme.295 Because administrative searches conducted under estab
lished plans are not intended to discover criminal evidence and are not per
sonal in nature, they require a lesser degree of probable cause than searches in 
criminal investigations.296

The Supreme Court has upheld warrantless administrative searches man
dated by statute of certain pervasively regulated businesses.297 This exception 
to the warrant requirement recognizes that warrantless searches may be essen
tial to effective enforcement of a regulatory scheme298 and reflects the regu
lated industry owner’s reduced privacy expectations.299

Last term in Donovan v. Dewey300 the Supreme Court applied the regulated 
industry exception to uphold the warrantless search of a stone quarry301 pursu
ant to the Federal Mine Safety and Health Act.302 The Court emphasized the

293. See Marshall v. Barlow’s, Inc., 436 U.S. at 320-21 (OSHA searches pursuant to warrant reason
able on basis of general administrative plan for enforcement of Act); United States v. Voorheis, 663 
F.2d 30, 33 (6th Cir. 1981) (showing of suspicious activity not required to obtain administrative warrant 
pursuant to reasonable scheme set forth in Comprehensive Drug Abuse Prevention and Control Act).

294. See Camara v. Municipal Court, 387 U.S. at 538 (need for periodic inspection may justify 
administrative scheme). The reasonableness of the scheme will vary with the nature of the regulations 
enforced. Id. at 538-59.

295. Id. at 538.
296. Id. at 537. Two circuits have relied upon a lower standard of probable cause even when officers 

suspected criminal activity. See United States v. Willis, 639 F.2d 1335, 1337 (5th Cir. 1981) (statutorily 
authorized search by Coast Guard valid despite suspicion of criminal activity); United States v. 
Demanett, 629 F.2d 862, 868-69 (3d Cir. 1980) (search for improper ship documentation valid despite 
suspicion of criminal activity when search no more intrusive than necessary), cert, denied, 450 U.S. 910 
(1981); United States v. Prendergast, 585 F.2d 69, 70-71 (3d Cir. 1978) (search of pharmacy under 
administrative warrant valid although authorities suspected drug control violation).

297. See Donovan v. Dewey, 452 U.S. 594, 602 (1981) (regulations concerning mining); United 
States v. Biswell, 406 U.S. 311, 316 (1972) (regulations concerning firearms dealers); Colonnade Ca
tering Corp. v. United States, 397 U.S. 72, 77 (1970) (regulations concerning liquor industry); United 
States v. Ray, 652 F.2d 670, 671 (6th Cir. 1981) (per curiam) (regulations concerning strip mining). 
Warrantless searches must be conducted at a reasonable time and in a reasonable manner. Lewis v. 
McMasters, 663 F.2d 954, 955 (9th Cir. 1981).

298. See Donovan v. Dewey, 452 U.S. at 603 (administrative warrant requirement would provide 
time to conceal hazards and thus would undercut Federal Mine Safety and Health Act objectives); 
United States v. Biswell, 406 U.S. at 316 (warrant prerequisite would frustrate enforcement and deter
rent effect of gun control act).

299. See Donovan v. Dewey, 452 U.S. at 598-99 (less expectation of privacy in stone quarry than in 
home); United States v. Biswell, 406 U.S. at 316 (reduced expectation of privacy because firearms 
dealer entered business knowing of pervasive regulation); Colonnade Catering Corp. v. United States, 
397 U.S. 72, 77 (1970) (reduced expectation of privacy because liquor industry subject to close supervi
sion and inspection); United States v. Gordon, 655 F.2d 478, 483 (2d Cir. 1981) (reduced expectation of 
privacy because insurance industry subject to complex and pervasive state regulation); United States v. 
Jamieson-McKames Pharmaceuticals, Inc., 651 F.2d 532, 541-42 (8th Cir. 1981) (reduced expectation of 
privacy because drug-manufacturing industry subject to pervasive regulation), cert, denied, 102 S. Ct. 
1709 (1982).

300. 452 U.S. 594 (1981).
301. Id. at 606.
302. 30 U.S.C. §§ 801-962 (1976 & Supp. IV 1980), with subsequent amendments at 30 U.S.C.A. 

§§ 801-962 (West Supp. 1982). The act mandates health and safety inspections at least four times annu
ally for underground mines and at least two times annually for surface mines. Id. § 813(a) (Supp. IV 
1980).
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important federal interest in regulating such a hazardous industry303 and noted 
that the owner of such a facility must know that his property will be subject to 
periodic inspections.304 The Court stated that the requirement of regular in
spections necessary to enforce the precise standards of the Act makes warrant
less searches reasonable.305

303. 452 U.S. at 602.
304. Id. at 600.
305. Id. at 602-06. In Marshall v. Barlow’s, Inc., 436 U.S. 307 (1978). the Supreme Court had held 

that the Occupational Safety and Health Act of 1970, 29 U.S.C. §§ 651-678 (1976), which provided for 
worksite inspections, id. § 657(a), failed to provide a basis for the warrantless inspection of businesses. 
436 U.S. at 320. The Court in Dewey distinguished Barlow's in several ways. Donovan v. Dewey. 452 
U.S. at 603. Many of the businesses affected by OSHA had no tradition of regulation or any licensing 
requirement. Marshall v. Barlow’s, Inc., 436 U.S. at 313-14. Also, OSHA failed to provide guidelines 
to limit a field officer’s discretion over the time and scope of inspections. Id. at 323. The Federal Mine 
Safety and Health Act, the Court in Dewey emphasized, differed from OSHA both in its specific statu
tory limitations on field officers’ discretion and in the quarry owner’s knowledge of the frequency and 
purpose of inspections. Dewey, 452 U.S. at 603-04; see United States v. Blue Diamond Coal Co.. 667 
F.2d 510, 512 (6th Cir. 1981) (businessman in highly regulated mining industry has lesser expectation of 
privacy in records he is required to keep), cert, denied, 102 S. Ct. 2298 (1982).

306. 651 F.2d 532 (8th Cir. 1981).
307. Id. at 538-40.
308. 21 U.S.C. §§ 301-392 (1976). The present Act authorizes warrantless entry and inspection of a 

business upon written notice. Id. § 374(a).
309. 651 F.2d at 540.
310. Id. at 538. The court distinguished Marshall v. Barlow’s, Inc., 436 U.S. 307 (1978), by noting 

that the OSHA safety regulation of work areas is intended to protect employees, who may themselves 
report OSHA violations. 651 F.2d at 538. The Food, Drug, and Cosmetic Act, on the other hand, 
protects the consuming public, who have no way of learning of violations short of illness resulting from 
the consumption of defective drug products. Id.

311. Id. at 539. The court noted that virtually every phase of the drug industry is heavily regulated. 
Id. at 537.

312. 655 F.2d 478 (2d Cir. 1981).
313. Id. at 484.
314. Id. at 484. In an effort to minimize the harmful consequences of fraudulent conduct by the 

insurance company s president, the court had appointed the Superintendent of Insurance to be a re
ceiver for the company. Id.

315. Id. at 483. The court deemed it insignificant that the regulation was of state, not federal, origin.

This term in United States v. Jamieson-Me Kames Pharmaceuticals, Inc.306 
the Eighth Circuit considered the warrantless search of a pharmacy that was 
interrelated with a drug manufacturing and distributing company.307 The 
search was conducted pursuant to the Food, Drug, and Cosmetic Act.308 The 
court approved the type of search authorized by the Act, but remanded for a 
determination whether the inspectors followed the statutory guidelines.309 The 
court reasoned that the critical public health interest at stake310 and the long 
history of supervision and inspection of the drug manufacturing industry311 
brought that industry within the class of pervasively regulated businesses. 
Also this term, the Second Circuit in United States v. Gordon3'2 upheld the 
warrantless search of an insurance company office by the New York Superin
tendent of Insurance.313 The court justified the search on two grounds. First, 
the court explained that the substantial likelihood of financial harm to the in
surance company’s customers mandated a swift, unannounced inspection.314 
Second, the court reasoned that the pervasive regulation of the insurance in
dustry justified the warrantless search.315

The Supreme Court has ruled that random license and registration checks of 
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automobiles are an unreasonable invasion of privacy.316 Nevertheless, courts 
have held that Coast Guard safety and documentation inspections pursuant to 
statutory authority317 are not unreasonable and constitute an exception to the 
administrative warrant requirement.318 Customs statutes also authorize war
rantless searches.319 The courts have reasoned that such inspections serve pur
poses different from automobile stops,320 that less intrusive means to achieve 
such purposes are not available at sea,321 and that there is a lesser expectation 
of privacy aboard a vessel than on land.322

316. Delaware v. Prouse, 440 U.S. 648, 662-63 (1979). The intrusion of random stops without a 
reasonable suspicion of criminal activity outweighs any legitimate governmental interest served by 
those stops. Id. at 661; r/.' United States v. Posey, 663 F.2d 37, 41 (7th Cir. 1981) (even brief stop of 
automobile constituted a seizure and required reasonable suspicion), cert, denied, 102 S. Ct. 1473 
(1982).

317. 14 U.S.C. § 89(a) (1976) empowers the Coast Guard to perform the following tasks:
make inquiries, examinations, inspections, searches, seizures, and arrests upon the high seas 
and waters over which the United States has jurisdiction for the prevention, detection, and 
suppression of violations of laws of the United States. For such purposes, commissioned, 
warrant, and petty officers may at any time go on board of any vessel subject to the jurisdic
tion, or to the operation of any law, of the United States, address inquiries to those on board, 
examine the ship’s documents and papers, and examine, inspect, and search the vessel and use 
all necessary force to compel compliance.

Id.
318. See United States v. Liles, 670 F.2d 989, 990 n.2 (11th Cir.) (boarding of American vessels by 

Coast Guard on high seas need not be predicated upon reasonable suspicion), cert, denied, 102 S. Ct. 
2300 (1982); United States v. Clark, 664 F.2d 1174, 1175 (11th Cir. 1981) (per curiam) (inspection of 
ship’s cabin routine part of Coast Guard safety and documentation inspection); United States v. Free
man, 660 F.2d 1030, 1033-34 (5th Cir. 1981) (Coast Guard’s plenary authority under § 89(a) to stop and 
board American vessels on high seas includes authority to search vessels’ common areas), cert, denied, 
51 U.S.L.W. 3254 (U.S. Oct. 4, 1982); United States v. Gray, 659 F.2d 1296, 1299 (5th Cir. 1981) (valid 
warrantless document and safety inspection included right to conduct cursory investigation of vessel’s 
open areas); United States v. Hayes, 653 F.2d 8, 12 (1st Cir. 1981) (subjective motivations of Coast 
Guard boarding party irrelevant when search statutorily authorized); United States v. Mazyak, 650 
F.2d 788, 790 (5th Cir. 1981) (even if Coast Guard boards vessel solely to search for narcotics, inspec
tion is reasonable pursuant to plenary authority under § 89(a)), cert, denied, 102 S. Ct. 1281 (1982).

319. See 19 U.S.C. § 1581(a) (1976) (“Any officer of the customs may at any time go on board of any 
vessel or vehicle at any place . . . within a customs enforcement area . . . and examine, inspect, and 
search the vessel or vehicle and every part thereof and any person, trunk, package, or cargo on board . . 
. .”). Several courts have noted the similarities between this customs statute and 14 U.S.C. § 89(a). See 
United States v. Alonso, 673 F.2d 334, 336 (11th Cir. 1982) (per curiam) (customs statute analogous to 
14 U.S.C. § 89(a)); United States v. Williams, 617 F.2d 1063, 1081-82 (5th Cir. 1980) (en banc) (customs 
statute at least as reasonable as 14 U.S.C. § 89(a)).

The mere fact that customs officers boarding vessels on the high seas suspect violations does not taint 
the validity of a customs stop. United States v. Alonso, 673 F.2d 334, 336 (11th Cir. 1982) (per curiam). 
The stop of a vessel in inland waters under § 1581, however, may require reasonable suspicion of a 
customs violation. United States v. Watkins, 662 F.2d 1090, 1095-96 (4th Cir. 1981), cert, denied, 102 S. 
Ct. 1613 (1982).

320. See United States v. Shelnut, 625 F.2d 59, 61 (5th Cir. 1980) (Coast Guard stop of vessel with
out particularized suspicion valid because policy behind searches on high seas different from policy for 
other administrative searches), cert, denied, 450 U.S. 983 (1981); United States v. Hilton, 619 F.2d 127, 
133 (1st Cir.) (random Coast Guard stop of vessel for document and safety inspection distinguishable 
from random automobile stops), cert, denied, 449 U.S. 887 (1980); United States v. Williams, 617 F.2d 
1063, 1087-88 (5th Cir. 1980) (en banc) (searches at sea require less restrictive standard than searches on 
land because of substantial and long-recognized differences).

321. See United States v. Hilton, 619 F.2d 127, 133 (1st Cir.) (random stops of vessels justified in 
maritime context because no reasonable alternative available), cert, denied, 449 U.S. 887 (1980); United 
States V. Williams, 617 F.2d 1063, 1087-88 (5th Cir. 1980) (en banc) (less restrictive standard for nauti
cal searches justified because difficult to police ocean frontiers and impractical to obtain warrant).

322. See United States v. Ortega, 644 F.2d 512, 514 (5th Cir. 1981) (per curiam) (lesser expectation 
of privacy aboard vessel because of broad authority of customs officials to board and inspect).
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ELECTRONIC SURVEILLANCE

Electronic devices enable law enforcement officials and private citizens to 
monitor and record private conversations, to monitor movements of persons 
and objects, and to trace telephone calls made to or from a particular tele
phone. Uncontrolled use of such devices, however, threatens the privacy of 
individuals. Recognizing this threat, Congress passed title III of the Omnibus 
Crime Control and Safe Streets Act of 1968,323 which regulates the electronic 
or mechanical interception of wire and oral communications.324

Title III requires the courts to oversee electronic surveillance. A court may 
order the interception of wire and oral communications325 only for certain

323. Pub. L. No. 90-351, tit. Ill, 82 Stat. 211 (1968) (codified at 18 U.S.C. §§ 2510-2520 (1976)); see 
id. § 801(b) (not codified) (purpose of title III to protect privacy of wire and oral communications); 
Gelbard v. United States, 408 U.S. 41, 47 (1972) (protection of privacy overriding concern when Con
gress passed title III).

Title III has substantially superseded § 605 of the Federal Communications Act of 1934, Pub. L. No. 
73-416, ch. 652, 48 Stat. 1103 (1934) (codified at 47 U.S.C. §605 (1976)). Section 605 prohibits the 
interception of any communication and divulgence or publication of the existence, contents, purport, 
effect or meaning of any intercepted communication. 47 U.S.C. § 605 (1976). When Congress passed 
title III, it simultaneously amended § 605 to provide that § 605 not apply to communications inter
cepted and disclosed under title III. Id. Although § 605 does not apply to communications intercepted 
and disclosed under title III, the First Circuit in United States v. Rose, 669 F.2d 23 (1st Cir.), cert, 
denied, 51 U.S.L.W. 3254 (U.S. Oct. 4, 1982), extended to § 605 the requirements of subjective and 
reasonable expectations of privacy set forth in title III. Id. at 26-27. In Rose the court held that neither 
title III nor § 605 protects two-way radio transmissions made without either a subjective or an objec
tively reasonable expectation of privacy. Id

Section 605 expressly permits release of communicative information in certain circumstances, includ
ing in response to a subpoena or on demand of “other lawful authority.” 47 U.S.C. § 605 (1934); see 
Brown v. Continental Tel. Co., 670 F.2d 1364, 1366 (4th Cir. 1982) (telephone company’s release of 
records and bills to county attorney in connection with pending criminal investigation did not violate 
§ 605).

324. 18 U.S.C. § 2511 (1976) (interception of wire or oral communications and disclosure of contents 
thereof prohibited except as otherwise provided); see id. § 2510(1) (“wire communication” defined as 
communication utilizing common carrier facilities that transmit by means of wire cable or other like 
connection); id. § 2510(2) (“oral communication” defined as communication uttered by person exhibit
ing expectation that communication not subject to interception under circumstances justifying such 
expectation); id. §2510(4) (“intercept” defined as aural acquisition of contents of any wire or oral 
communication through use of electronic, mechanical, or other device); id. § 2510(8) (“contents” de
fined to include information concerning identity of parties to communication or existence, substance, or 
meaning of communication).

Title III has survived numerous constitutional challenges. See, e.g., United States v. Atkins, 618 F.2d 
366, 372 (5th Cir. 1980) (constitutional challenge to title III without merit); United States v. Kail, 612 
F.2d 443, 446 (9th Cir.) (statutory procedure in title III for obtaining wiretap not unconstitutional), cert, 
denied, 445 U.S. 966 (1980); United States v. Edelson, 581 F.2d 1290, 1292 (7th Cir. 1978) (per curiam) 
(language of title III not unconstitutionally vague), cert, denied, 440 U.S. 908 (1979).

Expressly recognizing the Supreme Court’s opinion in Berger v. New York, 388 U.S. 41 (1967), Con
gress passed title III to conform to that opinion’s constitutional standards governing wiretapping. S. 
Rep. No. 1097, 90th Cong., 2d Sess. 66, reprinted in 1968 U.S. Code Cong. & Ad. News 2112, 2153. 
Title III incorporated these specific constitutional standards by requiring the following limitations on 
the execution of surveillance orders: probable cause to renew the surveillance order, dispatch in execut
ing the order, a return on the order showing the communications overheard, a showing of exigent 
circumstances and particularity in describing the place to be searched, the crime under investigation, 
and the type of conversation sought. Compare 18 U.S.C. §§ 2510-2520 (1976 & Supp. IV 1980) with 
Berger v. New York, 388 U.S. at 58-60.

325. See 18 U.S.C. § 2516(1) (1976) (only authorized person may apply for court order). Emergen
cies involving threats to national security or certain organized crime activities, however, excuse viola
tions of the judicial authorization requirement for a maximum of 48 hours. Id. § 2518(7).

Although law enforcement officers must obtain judicial approval to conduct electronic surveillance, 
neither title III nor the fourth amendment requires them to obtain explicit judicial authorization for 
covert entries to install listening devices. Dalia v. United States, 441 U.S. 238, 258-59 (1979). Dalia 
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specified offenses.* 326 Before ordering the interception, however, the court must 
make four findings: (1) that probable cause exists to believe that the person 
whose communication will be intercepted has committed, is committing, or is 
about to commit a crime; (2) that probable cause exists to believe that incrimi
nating communications will be intercepted; (3) that less intrusive investigative 
techniques have failed, probably would fail, or are too dangerous; and (4) that 
probable cause exists to believe that the place to be monitored is used, may be 
used or is leased to, listed in the name of, or commonly utilized by the sus
pect.327 To facilitate judicial supervision of ongoing surveillance, a court may 
require progress reports328 and the court’s approval is required for any exten
sions of the surveillance.329 In addition, the court must seal the fruits of the 
surveillance upon expiration of the order.330 Violations of title III may trigger 
judicial sanctions including suppression of evidence,331 penalties for contempt 
of court,332 civil damages,333 and criminal sanctions.334

provides support for the proposition that the court has the power to make such an authorization if it 
chooses to do so. See United States v. Feldman, 606 F.2d 673, 676-77 (6th Cir. 1979) (Dalia empowers 
court to authorize covert entry into defendant’s automobile to install and remove listening device), cert, 
denied, 445 U.S. 961 (1980); United States v. Licavoli, 604 F.2d 613, 619 (9th Cir. 1979) (Dalia empow
ers court to authorize covert entry into defendant’s office to install listening device), cert, denied, 446 
U.S. 935 (1980). See generally Comment, Sneaking Through the Castle Gate: Covert Entries by Police to 
Plant Bugging Devices, 67 Geo. L.J. 1429 (1979) (criticizing Dalia approach).

326. 18 U.S.C. § 2516(1) (1976 & Supp. IV 1980) (federal officers may apply for surveillance order to 
investigate espionage, treason, labor racketeering, murder, kidnapping, robbery, extortion, bribery of 
public officials, gambling, drug trafficking, and counterfeiting); id. § 2516(2) (1976) (state officials may 
apply for surveillance order to investigate murder, kidnapping, gambling, robbery, bribery, extortion, 
drug trafficking, and other crimes punishable by imprisonment for more than one year).

327. Id. § 2518(3) (1976).
328. Id. § 2518(6).
329. See id. § 2518(5) (time extension no longer than court deems necessary to achieve authorized 

objective).
330. Id. § 2518(8)(a).
331. See id. §§ 2515, 2518(10)(a) (1976 & Supp. IV 1980) (prohibiting use of evidence obtained from 

interceptions made in violation of statute); id. § 2518(8)(a) (requiring seal or satisfactory explanation 
for its absence for admission of tapes at trial).

332. See id. § 2518(8)(c) (violation of sealing requirement punishable as contempt of court).
333. See id. § 2520 (1976 & Supp. IV 1980) (awards of actual and punitive damages, attorney’s fees, 

and other reasonable litigation costs available to persons whose wire or oral communication intercepted 
or disclosed in violation of title III).

334. Id. § 2511(1) (willful violators of title III punishable by fine of not more than $10,000, imprison
ment for not more than five years, or both); see United States v. Lentz, 624 F.2d 1280, 1282-83 (5th Cir. 
1980) (upholding imprisonment of county sheriff and civilian for attempting to wiretap phone of sus
pected drug trafficker without court order), cert, denied, 450 U.S. 995 (1981).

The Fourth Circuit has held that some rational basis for federal jurisdiction is essential to a criminal 
prosecution for an interception of oral communications in violation of title III. United States v. Bur
roughs, 564 F.2d 1111, 1115 (4th Cir. 1977). The court rejected the government’s inference of a nexus 
between the federal law and the alleged offense in the absence of a clear congressional intent to estab
lish federal jurisdiction. Id. The Burroughs court indicated, however, that it would find a federal nexus 
if the interceptor acted under color of law or if interstate commerce was affected. See id. at 1113-14 
(citing S. Rep. No. 1097, 90th Cong., 2d Sess. 98, reprinted in 1968 U.S. Code Cong. & Ad. News 
2112, 2180-81). Title III explicitly requires a federal nexus by prohibiting the unauthorized use of 
electronic surveillance executed on the premises of, or intended to gather information about, any busi
ness affecting interstate commerce. 18 U.S.C. § 2511 (b)(iv) (1976); see United States v. Duncan, 598 
F.2d 839, 853-55 (4th Cir.) (nexus between surveillance conducted in bank and interstate commerce 
sufficient to establish jurisdiction under title III), cert, denied, 444 U.S. 871 (1979).

335. 18 U.S.C. § 251 l(2)(c) (1976) (allowing interception by persons acting under color of law who

Title III does not require a court order if one of the parties to the conversa
tion consents to the interception,335 if the parties have no reasonable expecta
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tion of privacy,336 or if investigative or law enforcement officers, employees of 
communication common carriers, or the Federal Communications Commis
sion intercept the communication in the normal course of their duties.337 In 
addition, title III does not govern the use of monitoring devices to locate indi
viduals, vehicles, or containers or to trace the origin or destination of tele
phone calls.338 Finally, title III generally does not govern surveillance 
conducted outside the territorial jurisdiction of the United States.339

Although state legislation cannot authorize interceptions that fall short of 
the requirements of title III,340 a state may place stricter limits on electronic 
surveillance.341 As a general rule, federal courts will admit evidence that vio
lated a more restrictive state law, provided that the evidence was obtained in 
accordance with title III.342

either are parties to conversation or have received party’s consent); id. § 2511 (2)(d) (allowing intercep
tion by persons not acting under color of law who either are parties to conversation or have received 
party’s consent, unless done for criminal or tortious purpose).

336. See id. § 2510(2) (1976 & Supp. IV 1980) (protected oral communication defined as that uttered 
by person exhibiting expectation that communication not subject to interception under circumstances 
justifying such expectation); cf. Katz v. United States, 389 U.S. 347, 351-53 (1967) (fourth amendment 
protects communications made by person with subjective expectation of privacy provided that expecta
tion objectively reasonable).

337. Id. § 2510(5)(a)(ii) (investigative officials, law enforcement officers, and communication com
mon carriers exception to title III requirements); id. § 251 l(2)(b) (Federal Communications Commis
sion exception to title III requirements). Title III does not restrict the use of telephone extensions to 
monitor conversations. See id. § 2510(5)(a)(i) (interception permitted when equipment furnished by 
telephone company in ordinary course of business and used by subscriber in ordinary course of 
business).

338. See id. § 2511(1) (title III prohibitions govern only interception of contents of oral or wire com
munications); id. § 2510(4) (“intercept” means aural acquisition of contents of any wire or oral commu
nication through use of electronic, mechanical or other means).

339. The fourth amendment may apply to electronic surveillance abroad if American officials par
ticipate in the surveillance or induce their foreign counterparts to engage in conduct that shocks the 
conscience, or if foreign officials act as agents of the United States, converting the surveillance into a 
joint venture. See United States v. Maher, 645 F.2d 780, 782-83 (9th Cir. 1981) (per curiam) (neither 
fourth amendment nor exclusionary rule applies to search based on allegedly illegal wiretap by foreign 
officials in absence of evidence that American officials participated in surveillance); cf. Stowe v. Devoy, 
588 F.2d 336, 341-42 (2d Cir. 1978) (neither title III nor fourth amendment exclusionary rule applies 
when evidence obtained by Canadian officials in Canada in compliance with Canadian law), cert, de
nied, 442 U.S. 931 (1979).

340. See 18 U.S.C. § 2515 (1976) (no state or federal court may receive evidence obtained in viola
tion of title III).

341. See S. Rep! No. 1097, 90th Cong., 2d Sess. 98, reprinted in 1968 U.S. Code Cong. & Ad. News 
2112, 2187 (states free to adopt more but not less restrictive legislation); United States v. Hall. 543 F.2d 
1229, 1231-32 (9th Cir. 1976) (en banc) (in absence of direct conflict between federal and state law, title 
III does not preempt stricter state statute entirely), cert, denied, 429 U.S. 1075 (1977).

342. See United States v. Daniel, 667 F.2d 783, 784 (9th Cir. 1982) (per curiam) (although intercep
tion of conversation without search warrant violates state law, evidence admissible in federal court 
because no warrant required under title III if party to intercepted conversation consents); United States 
v. Kaiser, 660 F.2d 724, 734 (9th Cir. 1981) (when undercover agent recorded conversation in violation 
of state law because without consent of all parties, evidence admissible in federal court because consent 
of only one party required under title III), cert, denied, 102 S. Ct. 2935 (1982); United States v. Horton, 
601 F.2d 319, 323 (7th Cir.) (same), cert, denied, 444 U.S. 937 (1979); United States v. Keen, 508 F.2d 
986, 989 (9th Cir. 1974) (wiretap evidence not obtained in violation of fourth amendment or title III 
admissible in federal court even though obtained in violation of state law), cert, denied, 421 U.S. 929 
(1975). But cf. United States v. Manfredi, 488 F.2d 588, 598 n.7 (2d Cir. 1973) (dictum) (federal officers 
subject to more restrictive state requirements in joint state-federal wiretap investigation).

The Second Circuit has implied that it will recognize a more restrictive state law and will suppress 
the evidence if the violated requirement was not merely procedural, but was designed to protect the 
individual’s right to privacy. Cf. United States v. Menendez, 612 F.2d 51, 54 (2d Cir. 1979) (evidence 
obtained in violation of more restrictive state sealing requirement admissible in federal court; require-
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Orders for Electronic Surveillance. Title III establishes specific proce
dures that govern the application for and issuance of a court order for elec
tronic surveillance.* 343 The application must identify both the person making 
the surveillance application344 and the person authorizing the application.345 
Only a federal or state investigative or law enforcement officer or an attorney 
authorized by law to prosecute title III offenses may make an application for 
electronic surveillance.346

ment mere procedural rule of evidence that protects no privacy interest); United States v. Vazquez, 605 
F.2d 1269, 1276-77 (2d Cir.) (same), cert, denied, 444 U.S. 981 (1979); United States v. Sotomayor, 592 
F.2d 1219, 1225 (2d Cir.) (same), cert, denied, 442 U.S. 919 (1979).

343. See generally 18 U.S.C. § 2516 (1976 & Supp. IV 1980) (provisions governing authorization of 
application for surveillance order); id. § 2518 (provisions governing contents of application, order, and 
issuance of order by court).

344. 18 U.S.C. § 2518(l)(a) (1976).
345. Id. The person authorizing the application need not personally evaluate the facts contained in 

the application. See United States v. Bailey, 607 F.2d 237, 241 (9th Cir. 1979) (when authorizing appli
cation from investigating officer, Attorney General need not have knowledge independent of affidavit, 
make specific findings of fact, or personally evaluate factual foundation of affidavit), cert, denied, 445 
U.S. 934 (1980).

346. See 18 U.S.C. § 2510(7) (1976) (investigative or law enforcement officers defined as those per
sons empowered by law to conduct investigations of or to make arrests for title III offenses and any 
attorney authorized to prosecute such offenses); id. § 2518(1) (1976 & Supp. IV 1980) (application must 
state applicant’s authority to make application); id. § 2518(l)(a) (1976) (application must identify inves
tigative or law enforcement officer making application).

347. Id. § 2516(1) (Supp. IV 1980); see United States v. Giordano, 416 U.S. 505, 508 (1974) (title III 
violated when Attorney General delegated authority to authorize applications to executive assistant 
instead of to specially designated Assistant Attorney General); United States v. Wyder, 674 F.2d 224, 
226-27 (4th Cir.) (Attorney General’s reliance on order signed by predecessor specifically designating 
officials to authorize surveillance applications satisfied authorization requirements; application author
ized by Assistant Attorney General specially designated by former Attorney General valid), cert, de
nied, 102 S. Ct. 2944 (1982); United States v. Todisco, 667 F.2d 255, 259 (2d Cir. 1981) (authorization of 
wiretap application by specially designated Assistant Attorney General of Criminal Division proper), 
cert, denied, 102 S. Ct. 1251 (1982); Kilgore v. Mitchell, 623 F.2d 631, 634 (9th Cir. 1980) (although title 
III violated when staff member of undesignated Assistant Attorney General approved application, 
plaintiffs in civil action denied recovery because government officers conducted surveillance in good 
faith prior to judicial interpretation of statute).

Title III does not require the authorizing official to recite his or her reasons for approving a wiretap 
application. United States v. Todisco, 667 F.2d 255, 259 (2d Cir. 1981), cert, denied, 102 S. Ct. 1251 
(1982).

348. 18 U.S.C. §2516(2) (1976). .
349. See United States v. Jabara, 618 F.2d 1319, 1326-27 (9th Cir.) (plaintiff alleging that Assistant 

Attorney General’s authorization of wiretap invalid has burden of showing primary Assistant Attorney 
General was available to perform authorization), cert, denied, 449 U.S. 856 (1980).

350. United States v. Chavez, 416 U.S. 562, 565 (1974) (misidentifying Assistant Attorney General as 
authorizing official does not require suppression when Attorney General actually authorized 
application).

351. 18 U.S.C. §2518(l)(b) (1976).

The United States Attorney General or a specially designated Assistant At
torney General must authorize the application to a federal judge.347 If author
ized by state statute, the principal prosecuting attorney of a state or a political 
subdivision may apply to a state judge for an order.348 The authorization is 
presumed valid unless the person challenging the electronic surveillance makes 
a prima facie showing that the authorization did not comply with title III.349 If 
the application is properly authorized, misidentification of the authorizing offi
cial does not mandate suppression of the evidence.350

The applicant must inform the court of the facts and circumstances justify
ing a surveillance order.351 Specifically, the application must include details
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regarding the crimes under investigation, the nature and location of the facili
ties or places to be monitored, and the types of communications sought.352 The 
statute also requires each application to include facts concerning previous ap
plications involving any of the same persons, facilities, or places.353 
Futhermore, the application must state the identity, if known, of the person 
whose communications are to be intercepted.354 The Supreme Court has inter
preted this provision to require the government to name all persons it has 
probable cause to believe are committing the crimes of which it seeks 
evidence.355

A court may not issue a surveillance order unless it finds probable cause to 
believe that a person is committing one of the crimes enumerated in title III.356 
Moreover, the court must conclude that probable cause exists to believe that 
the interception of particular communications will yield the evidence sought357 
and that the facilities or places to be monitored are or may be used in connec
tion with the crime or are leased, owned, or commonly used by the person 
named in the application.358 When determining whether to issue the order,

352. Id. § 2518( l)(b)(i)-(iii). Title III also requires the applicant to include “a statement of the pe
riod of time for which the interception is required to be maintained.” Id. § 2518(d).

353. Id. § 2518(l)(e); see United States v. Kail, 612 F.2d 443, 447 (9th Cir. 1979) (title III satisfied 
when affiant discloses facts concerning some but not all previous interceptions), cert, denied, 445 U.S. 
966 (1980).

354. 18 U.S.C. § 2518(l)(b)(iv) (1976).
355. United States v. Donovan, 429 U.S. 413, 419, 424-28 (1977) (title III violated when eight persons 

“known” at time of application for extension but only five named); cf. Kilgore v. Mitchell, 623 F.2d 
631, 634 (9th Cir. 1980) (although title III violated when application fails to name all criminal suspects, 
plaintiffs in civil action denied recovery because government officers conducted surveillance under new 
statute with reasonable good faith that statute not violated).

Persons for whom the government does not have probable cause need not be named even if their 
identity is known. See United States v. Kahn, 415 U.S. 143, 155 (1974) (incriminating conversations 
admissible when defendant’s identity known at time of application, but no probable cause to suspect 
defendant of criminal activity); United States v. Diltz, 622 F.2d 476, 483 (10th Cir. 1980) (same). Be
cause the requirement that individuals be named in the application is statutory rather than constitu
tional, a failure to name all who should be named will not result automatically in suppression. United 
States v. Donovan, 429 U.S. 413, 435-37 (1977) (suppression not required because absence of names of 
three targets from application did not affect judicial authorization of wiretap and Congress did not 
intend identification to play central role in guarding against abuse of electronic surveillance).

356. 18 U.S.C. § 2518(3)(a) (1976). The probable cause standard is the same as that used for ordi
nary search warrants. See In re DeMonte, 674 F.2d 1169, 1173 (7th Cir. 1982) (per curiam) (probable 
cause established by affidavit for surveillance application based partly on credible informants giving 
reliable information within personal knowledge); United States v. Webster, 639 F.2d 174, 177-78 (4th 
Cir.) (Aguilar-Spinelli standards for probable cause applicable to affidavits in surveillance application), 
cert, denied, 102 S. Ct. 1991 (1982); see also supra notes 42-65 and accompanying text (discussing Agui
lar-Spinelli standards).

Probable cause must exist at the time the court issues the surveillance order. United States v. Mar
tino, 664 F.2d 860, 866 (2d Cir. 1981), cert, denied, 102 S. Ct. 3493 (1982). The principal factors in 
determining whether probable cause exists at the time of the court order, as opposed to the time when 
supporting information was gathered, are the nature of the allegedly illegal conduct and the age of the 
facts. Id. at 867. If supporting affidavits reveal an ongoing operation or a continuing pattern of con
duct, the passage of time between the last described act and submission of the surveillance application 
becomes less significant. See id. (facts in supporting affidavit not stale although latest described event 
occurred 22 days before issuance of warrant because facts related to ongoing illegal operation); United 
States v. Hyde, 574 F.2d 856, 864-65 (5th Cir. 1978) (facts in affidavit not stale although most recent 
event occurred more than six weeks before issuance of order because facts related to ongoing criminal 
conspiracy of extended duration).

357. 18 U.S.C. § 2518(3)(b) (1976).
358. Id. § 2518(3)(d); ree United States v. Todisco, 667 F.2d 255, 258 (2d Cir. 1981) (affidavits identi

fying defendant’s telephone and personal contacts with drug dealers during approximate time of illegal 
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courts rely upon factual statements contained in the application and support
ing affidavits.* 359

activity established probable cause to believe defendant involved in drug dealing), cert, denied, 102 S. 
Ct. 1251 (1982); United States v. Webster, 639 F.2d 174, 178-79 (4th Cir.) (affidavit reciting numerous 
instances of continuing illegal use of telephones established probable cause to believe telephones used 
in connection with crime), cert, denied, 102 S. Ct. 1991 (1982).

359. 18 U.S.C. § 2518(1) (1976) (describing general information required in application); id. 
§ 2518(2) (judge may require applicant to provide additional information). When seeking to suppress 
evidence by challenging the truthfulness of the application and affidavits, an individual is entitled to an 
evidentiary hearing only upon a substantial preliminary showing that statements concerning material 
facts were deliberately false or made with reckless disregard for the truth. United States v. Licavoli, 
604 F.2d 613, 621 (9th Cir. 1979) (citing Franks v. Delaware, 438 U.S. 154 (1978)), cert, denied, 446 U.S. 
935 (1980). In Franks the Supreme Court created an identical standard for suppressing evidence under 
the fourth amendment. 438 U.S. at 168-72. The Supreme Court also held that if statements concerning 
facts material to a finding of probable cause are proven to be false at the evidentiary hearings, and if 
the affidavit is insufficient to establish probable cause in the absence of the false material, the reviewing 
court must suppress any evidence resulting from the execution of the warrant. Id. at 156; see United 
States v. Kail, 612 F.2d 443, 446 (9th Cir.) (if material misrepresentation found in affidavit, court must 
invalidate surveillance order), cert, denied, 445 U.S. 966 (1980).

360. 18 U.S.C. § 2518(3)(c) (1976). This provision is intended to ensure that electronic surveillance 
is not used when normal investigative techniques are adequate to expose the crime. See United States 
v. Martino, 664 F.2d 860, 868 (2d Cir. 1981) (traditional techniques inadequate to identify narcotics 
suppliers, customers, and distribution locations), cert, denied, 102 S. Ct. 3493 (1982); United States v. 
Johnson, 645 F.2d 865, 867 (10th Cir.) (traditional techniques inadequate to identify additional conspir
ators and scope of conspiracy), cert, denied, 450 U.S. 991 (1981); United States v. Atkins, 618 F.2d 366, 
371 (5th Cir. 1980) (traditional techniques inadequate to identify additional conspirators).

361. 18 U.S.C. § 2518(l)(c) (1976) (application must include statement whether other investigative 
techniques have failed, appear unlikely to succeed, or would be too dangerous); see In re DeMonte, 674 
F.2d 1169, 1174 (7th Cir. 1982) (per curiam) (affidavit detailing fear of informants to testify, nature of 
criminal operation, inadequacy of standard investigative techniques, and significant risk in continued 
reliance upon informants established need for wiretap); United States v. Todisco, 667 F.2d 255, 258-59 
(2d Cir. 1981) (affidavit disclosing unsuccessful use of standard investigative techniques established 
need for wiretap), cert, denied, 102 S. Ct. 1251 (1982); United States v. Martino, 664 F.2d 860, 868 (2d 
Cir. 1981) (affidavit detailing unsuccessful attempts to identify drug sources, suspect’s evasive tech
niques, and inadequacy of conventional investigative techniques established need for wiretap), cert, 
denied, 102 S. Ct. 3493 (1982). The determination that other less intrusive investigative techniques will 
not succeed may not be based upon bare conclusory statements. United States v. Martinez, 588 F.2d 
1227, 1231 (9th Cir. 1978); United States v. Gerardi, 586 F.2d 896, 898 (1st Cir. 1978).

362. See United States v. Martino, 664 F.2d 860, 868 (2d Cir. 1981) (government not required to use 
traditional but impractical, costly, or inconvenient surveillance techniques before seeking order), cert, 
denied, 102 S. Ct. 3493 (1982); United States v. Johnson, 645 F.2d 865, 867 (10th Cir.) (government not 
required to use all conceivable investigative techniques before seeking order), cert, denied, 450 U.S. 991 
(1981); United States v. Webster. 639 F.2d 174, 179 (4th Cir.) (government not required to use tech
niques that probably would fail or alert suspects to government investigation before seeking order), cert, 
denied, 102 S. Ct. 1991 (1982); United States v. Jabara, 618 F.2d 1319, 1326 (9th Cir.) (government not 
required to use traditional techniques likely to jeopardize outcome of investigation before seeking or
der), cert, denied, 449 U.S. 856 (1980).

363. 18 U.S.C. § 2518(4)(a) (1976).

Before issuing a surveillance order, the court must determine that normal 
investigative techniques have failed, appear unlikely to succeed, or would be 
too dangerous.360 The court must base its determinations upon affidavits that 
sufficiently detail the limitations of normal investigative techniques.361 If these 
techniques are unlikely to succeed or would alert the targets of the investiga
tion, a surveillance order will be upheld even though normal investigative 
techniques remain untried.362

Upon finding that probable cause exists and that normal investigative tech
niques are insufficient, the court will issue an order specifying the identity, if 
known, of the person under surveillance363 and the nature and location of the 
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communications facilities where the interception will occur.364 The order also 
must describe the type of communication to be intercepted365 and state the 
particular crime to which it relates.366

An order authorizing electronic surveillance must be executed “as soon as 
practicable.”367 The Second Circuit has held that delay in execution of such an 
order does not require suppression of evidence if the delay is not willful and if 
the information establishing probable cause has not become stale.368 Title III 
requires that surveillance “terminate upon attainment of the authorized objec
tive” in the court order369 and may not in any case exceed thirty days.370 A 
court, however, may grant extensions of an order for subsequent thirty-day 
periods.371 In addition, the court may include in the order a requirement that 
the government submit reports on the progress of the surveillance and on the 
need for continued interception.372

Title III allows citizens to assist law enforcement officials in electronic sur
veillance by authorizing landlords, custodians, communication common carri
ers, and others to provide information, facilities, or assistance.373 Before 
rendering assistance, however, the individual must receive either a court order 
directing the assistance or a written certification from an authorized official 
establishing that no warrant is required, that the statutory provisions have 
been satisfied, and that the assistance is needed.374

364. Id. § 2518(4)(b); see United States v. Feldman, 606 F.2d 673, 680 (6th Cir. 1979) (neither fourth 
amendment nor title III requires that surveillance order list numbers of telephone lines to be tapped 
when order authorizes taps on all telephones at that location), cert, denied, 445 U.S. 961 (1980).

365. 18 U.S.C. § 2518(4)(c) (1976).
366. Id. In United States v. Licavoli, 604 F.2d 613 (9th Cir. 1979), cert, denied, 446 U.S. 935 (1980), 

the FBI sought a surveillance order to obtain evidence against an individual suspected of dealing in 
stolen diamonds. Id. at 620. The resulting order described the offense as dealing in stolen goods gener
ally, id., and the surveillance produced evidence that the individual had knowingly received a stolen 
painting. Id. at 617. The court held that the reference to stolen goods generally, rather than to stolen 
diamonds, was sufficient to satisfy the specificity requirements of both title III and the fourth amend
ment. Id. at 620.

367. 18 U.S.C. § 2518(5) (1976).
368. United States v. Martino, 664 F.2d 860, 868-69 (2d Cir. 1981), cert, denied, 102 S. Ct. 3493 

(1982); see also supra note 356 (discussing staleness standards).
369. 18 U.S.C. § 2518(5) (1976). The court must specify “the period of time during which such 

interception is authorized.” Id. § 2518(4)(e).
370. Id. § 2518(5).
371. Id. Title III requires that the application for an extension include the information required in 

the original application, id. § 2518(5), and state the results already obtained or a reasonable explanation 
of the failure to obtain those results. Id. § 2518(l)(f); see United States v. Feldman, 606 F.2d 673, 682 
(6th Cir. 1979) (applications for extensions satisfied title III by apprising court of existence of prior 
wiretap orders and providing excerpts of prior conversations), cert, denied, 445 U.S. 961 (1980). Before 
authorizing an extension, the court must make the same findings of probable cause and insufficiency of 
normal investigative techniques that are required for an original order. 18 U.S.C. § 2518(5) (1976) 
(referring to probable cause and investigative technique requirements of 18 U.S.C. § 2518(3)).

372. Id. §2518(6); cf. In re DeMonte, 674 F.2d 1169, 1174 (7th Cir. 1982) (per curiam) (within 
court’s discretion whether untimely filing of required progress reports renders surveillance invalid).

373. 18 U.S.C. § 251 l(2)(a)(ii) (Supp. IV 1980).
374. Id. Even prior to enactment of this statutory provision, an individual offering assistance may 

not have been liable under title III. See Smith v. Nixon, 606 F.2d 1183, 1191 (D.C. Cir. 1979) (action 
against telephone company for installation of wiretap dismissed because company did not initiate sur
veillance and nation’s highest executive officials assured legality), cert, denied, 453 U.S. 912 (1981). 
Moreover, the government must compensate at the prevailing rate any assisting individual acting pur
suant to court order. 18 U.S.C. § 2518(4) (Supp. IV 1980).
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Statutory Postauthorization Duties. Title III imposes four postauthoriza-
tion duties upon those acting under an electronic surveillance order. The first 
duty is to minimize the interception of communications not otherwise subject 
to surveillance.375 The minimization effort must be objectively reasonable376 in 
light of the circumstances confronting the interceptor.377 The trial court has 
discretion to determine the necessity of holding an evidentiary hearing on the 
adequacy of the minimization effort.378

The second postauthorization duty arises when intercepted communications 
concern crimes not listed in the interception order.379 Before the government 
can use the contents of these communications, it must apply to the court for a 
determination that the interception complied with title III requirements.380

Third, the court must seal the application for a title III order, the order itself, 
and all recordings made pursuant to it.381 The sealing requirement is intended 
to ensure the integrity of such material,382 as well as to protect the confidential
ity of the government’s investigation383 and the privacy interests of individu
als.384 The judge who issues the surveillance order must receive the recordings

375. 18 U.S.C. § 2518(5) (1976).
376. See Scott v. United States, 436 U.S. 128, 136-37 (1978) (minimization effort must be reasonable 

in light of objective assessment of officer’s actions rather than of subjective intent); United States v. 
Feldman, 606 F.2d 673, 678 (6th Cir. 1979) (focus of inquiry on actions of agents, not motives or 
intent), cert, denied, 445 U.S. 961 (1980).

377. See Scott v. United States, 436 U.S. 128, 141-43 (1978) (although only 40% of intercepted con
versations clearly related to crimes cited in order, interception reasonable given brief duration or am
biguous nature of contents of remaining conversations); United States v. Feldman, 606 F.2d 673, 677-79 
(6th Cir. 1979) (use of bugging device that could not be deactivated by remote control objectively 
reasonable because more complex device would require more obtrusive entry), cert, denied, 445 U.S. 
961 (1980); United States v. Martin, 599 F.2d 880, 887 (9th Cir.) (wiretap lasting 37 days reasonable in 
light of state of investigation and defendant’s extensive involvement in conspiracy), cert, denied, 441 
U.S. 962 (1979). In Scott the Supreme Court suggested that although an interceptor’s good faith is 
irrelevant to the minimization inquiry, the question of motive may play a part in determining whether 
to apply the exclusionary rule to an objectively unreasonable minimization effort. 436 U.S. at 139 n.13.

378. See United States v. Licavoli, 604 F.2d 613, 621 (9th Cir. 1979) (court acted within discretionary 
power in denying motion to suppress without evidentiary hearing when defendant failed to request 
hearing and to allege specific contested issues of fact), cert, denied, 446 U.S. 935 (1980); United States v. 
Santora, 600 F.2d 1317, 1320 (9th Cir.) (court acted within discretionary power in omitting evidentiary 
hearing when defendant failed to request hearing and evidence established prima facie case of good 
faith attempt at minimization), modified on other grounds, 609 F.2d 433 (9th Cir. 1979).

A plaintiff seeking civil damages from a law enforcement official who conducted electronic surveil
lance may argue that the surveillance was unlawful because the defendant failed to minimize the 
number of innocent conversations intercepted. See Kilgore v. Mitchell, 623 F.2d 631, 635-36 (9th Cir. 
1980) (Scott requires that monitoring of innocent conversations be minimized; although many innocent 
conversations intercepted and recorded, plaintiffs denied recovery because officials acted in good faith 
pursuant to new statute).

379. 18 U.S.C. §2517(5) (1976).
380. Id.
381. Id. § 2518(8)(b).
382. See United States v. Diana, 605 F.2d 1307, 1314 (4th Cir. 1979) (purpose of sealing requirement 

to ensure integrity of tapes), cert, denied, 444 U.S. 1102 (1980); United States v. Lawson, 545 F.2d 557, 
564 (7th Cir. 1975) (same); United States v. Sklaroff, 506 F.2d 837. 840 (5th Cir.) (same), cert, denied, 
423 U.S. 874 (1975); United States v. Falcone, 505 F.2d 478, 484 (3d Cir. 1974) (same), cert, denied, 420 
U.S. 955 (1975).

383. United States v. Caggiano, 667 F.2d 1176, 1179 (5th Cir. 1982) (per curiam) (purpose of sealing 
requirement to preserve confidentiality of surveillance applications and orders); In Re Applications of 
Kansas City Star, 666 F.2d 1168, 1175-76 (8th Cir. 1981) (sealing requirement enacted partly to pre
serve confidentiality of government’s investigation and integrity of recordings).

384. See In re Applications of Kansas City Star, 666 F.2d 1168, 1175-76 (8th Cir. 1981) (protection 
of individual privacy an overriding concern of sealing requirement). 
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of intercepted communications immediately after the surveillance period spec
ified in the order or after any relevant extensions have expired.385 Courts may 
admit intercepted communications in a criminal proceeding only when the 
communications are properly sealed or when the government adequately ex
plains the absence of a seal.386 The Second Circuit has held that suppression of 
the evidence is appropriate in the absence of a seal or adequate explanation.387 
The Third, Fifth, and Seventh Circuits have held, however, that suppression is 
not appropriate unless evidence of tampering or prejudice to the defendant is 
shown.388

The fourth postauthorization duty is the service of an “inventory” notice to 
those persons named in the surveillance orders and, as the judge requires, to 
other persons whose conversations have been intercepted.389 The government, 
therefore, must apprise the court of the identity of all persons whose conversa
tions were intercepted.390 Inventory notice informs the parties of the authoriza
tion order, the surveillance dates, and whether or not any interception 
occurred.391 Failure to give inventory notice, however, is not a ground for sup
pression unless the failure causes incurable prejudice.392

Individual Rights Under Title III. Title III provides four basic rights to
individuals whose conversations have been intercepted or against whom the

385. 18 U.S.C. § 2518(8)(a) (1976).
386. Id.\ see United States v. Caggiano, 667 F.2d 1176, 1178-79 (5th Cir. 1982) (per curiam) (when 

procedures fulfilled confidentiality purpose of sealing requirement and did not prejudice defendant or 
arise from willful violation, technical violation of sealing requirement because sealing order not given 
by issuing judge did not require suppression of evidence); United States v. McGrath, 622 F.2d 36, 42-43 
(2d Cir. 1980) (when no evidence of prejudice or tampering presented, government’s need to transport 
tapes before duplicating satisfactorily explained delays of three to eight days between expiration of 
order and reception of tapes by court); United States v. Diana, 605 F.2d 1307, 1311, 1314-15 (4th Cir. 
1979) (when integrity of tapes not challenged, government’s need to retain original tapes to ensure 
against malfunction of duplicated tapes satisfactorily explained 39-day delay), cert, denied, 444 U.S. 
1102 (1980); United States v. Vazquez, 605 F.2d 1269, 1278-79 (2d Cir.) (shortage of government per
sonnel and equipment, need for Spanish speaking agents to translate recordings, and failure to foresee 
actual scope of investigation satisfactorily explained delays of seven to 13 days), cert, denied. 444 U.S. 
981 (1979).

387. United States v. Gigante, 538 F.2d 502, 507 (2d Cir. 1976) (even without showing of evidence 
tampering, government’s unexplained eight- to twelve-month delay in complying with statutory sealing 
requirements requires exclusion of evidence from trial); see also United States v. McGrath, 622 F.2d 36, 
43 (2d Cir. 1980) (dictum) (if government had not explained three- to eight-day delay in sealing, sup
pression would have been appropriate even without showing tapes altered or defendants prejudiced).

388. See United States v. Diadone, 558 F.2d 775, 780 (5th Cir. 1977) (despite two-week delay in 
sealing, suppression not required without showing tapes altered or defendants prejudiced), cert, denied, 
434 U.S. 1064 (1978); United States v. Lawson, 545 F.2d 557, 564 (7th Cir. 1975) (despite 57-day delay 
in sealing, suppression not appropriate in absence of any question about integrity of tapes); United 
States v. Falcone, 505 F.2d 478, 484 (3d Cir. 1974) (despite 45-day delay in sealing, suppression not 
appropriate when trial court found tapes unaltered), cert, denied, 420 U.S. 955 (1975).

389. 18 U.S.C. § 2518(8)(d) (1976). The notice must be given no later than 90 days after termination 
of the surveillance period specified in the order or any extensions, thereof. Id. Service may be post
poned upon an ex parte showing of good cause. Id.

390. United States v. Donovan, 429 U.S. 413, 430-32 (1977) (rejecting Justice Department policy of 
identifying only parties to interception who might be indicted and requiring government to identify all 
persons whose communications were intercepted).

391. 18 U.S.C. § 2518(8)(d) (1976).
392. Compare United States v. Donovan, 429 U.S. 413, 438 (1977) (supression not required for gov

ernment’s failure to inform court of identity of all parties whose conversations intercepted) with United 
States v. Harrigan, 586 F.2d 860, 865 (1st Cir. 1978) (suppression appropriate if failure to serve inven
tory notice caused actual, incurable prejudice). 
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interception was directed. First, the individual has a limited right393 to inspect 
the court order, application, and intercepted communications.394 The govern
ment cannot use the contents of an intercepted communication as evidence 
unless the government provides each party with a copy of the application and 
court order at least ten days before the proceeding.395 If a court finds an inter
ception illegal, any person with standing to file a motion to suppress has 
mandatory access to the records of the communication.396

The contents of surveillance applications and orders can be disclosed only 
upon a showing of good cause before a judge.397 Last term the Eighth Circuit 
in In re Applications of Kansas City Star™ held that in determining whether 
good cause for disclosure exists, courts must consider the effect disclosure of 
surveillance applications and orders has on an individual’s privacy when there 
is neither a suppression hearing nor a government need to disclose the docu
ments.399 The court denied the news media access to affidavits relating to wire
taps on third parties that had been released to the defendant.400 Similarly, the 
First Circuit has held that third parties cannot use the Freedom of Information 
Act401 to gain access to records of electronic surveillance made in violation of

393. The judge has discretion to determine whether inspection is in the interest of justice. 18 U.S.C. 
§ 2518(8)(d) (1976).

394. Id. § 2518(8)(d), (9), (10)(a) (1976 & Supp. IV 1980). Neither § 2518(8)(d), governing motions 
for inspection, nor § 2518(I0)(a), governing suppression and inspection of evidence, authorizes a court 
to issue an injunction prohibiting disclosure of surveillance documents. See In re A Warrant Authoriz
ing the Interception of Oral Communications within the Premises Known as 165 Atwells Avenue, 673 
F.2d 5, 7 (1st Cir. 1982) (per curiam) (court lacks authority under § 2518(8)(d) or § 2518(10)(a) to 
enjoin disclosure of intercepted material to media).

395. 18 U.S.C. § 2518(9) (Supp. IV 1980). The 10-day notice period allows an aggrieved party the 
opportunity to make a motion to suppress. See United States v. Winter, 663 F.2d 1120, 1154 (1st Cir. 
1981) (citing legislative history). The judge may waive the 10-day period if he finds that it is not 
possible to furnish the party with the order and application and that the party will not be prejudiced by 
the delay. 18 U.S.C. § 2518(9) (Supp. IV 1980); see United States v. Winter, 663 F.2d 1120, 1154 (1st 
Cir. 1981) (violation of § 2518(9) does not prohibit government from using intercepted conversation to 
impeach; judicial permission to use evidence for cross-examination may be implicit waiver of 10-day 
notice requirement).

396. See Aiderman v. United States, 394 U.S. 165, 182-83 (1969) (defendant allowed access to 
records of illegal surveillance to afford opportunity to prove that evidence was fruit of illegal surveil
lance and subject to suppression). If the evidence used against the defendant was clearly obtained 
independently of any electronic surveillance, the court may limit the scope of disclosure. See United 
States v. Bissel, 634 F.2d 1228, 1233-34 (9th Cir. 1980) (after initial government disclosure of electronic 
surveillance records, court has discretion to refuse more extensive search for records if evidence 
presented at trial clearly unrelated to any surveillance).

In United States v. Ajlouny, 629 F.2d 830 (2d Cir. 1980), cert, denied, 449 U.S. 1111 (1981), the 
defendant argued that access to the records of warrantless electronic surveillance conducted for foreign 
intelligence purposes was necessary to ensure suppression of any tainted evidence. Id. at 837-38. The 
Second Circuit denied the defendant access because, even if the surveillance was illegal, suppression 
was not appropriate when the purposes of the exclusionary rule would not be served. Id. at 840-42. The 
court reasoned that, first, suppression of the evidence would not further judicial integrity because the 
government officials relied on their good faith belief that the surveillance was legal. Id. at 840-41. In 
addition, exclusion would not further deterrence because the Foreign Intelligence Surveillance Act, 50 
U.S.C. §§1801-1811 (Supp. IV 1980), now regulates this type of surveillance. 629 F.2d at 841-42.

397. 18 U.S.C. § 2518(8)(b) (1976).
398. 666 F.2d 1168 (8th Cir. 1981).
399. Id. at 1176.
400. Id. In order to protect the privacy of other people who might have been affected by disclosure, 

the court also upheld the district court’s order barring the defendant and his attorneys from disclosing 
surveillance documents released to them. Id.

401. 5 U.S.C. § 552 (1976).
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the fourth amendment.402
A second individual right under title III arises when the government at

tempts to use the fruits of illegal electronic surveillance to question a grand 
jury witness who was a subject of that surveillance. The Supreme Court has 
held that a grand jury witness may invoke a violation of title III as a defense to 
contempt charges brought against him for refusing to answer questions.403 If 
the witness makes a preliminary factual showing that the government based its 
questions upon illegally obtained information, the burden shifts to the govern
ment to prove, with the same degree of specificity as contained in the witness’ 
allegation,404 that legally obtained evidence formed the basis for the 
questions.405

The Supreme Court left open the question whether a grand jury witness may 
refuse to answer on the grounds that the court-ordered electronic surveillance 
was illegal.406 The Second, Fifth, and Ninth Circuits have held that a grand 
jury witness charged with contempt has no right to inspect the application and 
court order, or to have a hearing on the legality of the court-ordered surveil
lance.407 The First, Third, Seventh, Eighth, and District of Columbia Circuits,

402. Providence Journal Co. v. FBI, 602 F.2d 1010, 1014 (1st Cir. 1979), cert, denied, 444 U.S. 1071 
(1980). Individuals normally may use FOIA requests to obtain government investigatory records. 5 
U.S.C. § 552b(c)(7) (1976). FOIA, however, prohibits production of materials if disclosure would con
stitute an unwarranted invasion of personal privacy. Id. § 552b(c)(7)(C). In Providence Journal the 
First Circuit held that this exception exempts from disclosure records of illegal interceptions. 602 F.2d 
at 1014.

403. Gelbard v. United States, 408 U.S. 41, 47 (1972) (implying this right from 18 U.S.C. § 2515 
(1976), whereby no evidence derived from illegal surveillance may be offered "in any trial, hearing or 
other proceeding in or before any court, grand jury, ... or other authority of the United States”); see 
also In re Grand Jury Proceedings (Whitehurst), 643 F.2d 226, 228-29 (5th Cir. 1981) (dictum) (if 
government’s questions to grand jury witness are shown to derive from illegal wiretaps, witness would 
have valid defense to civil contempt for refusal to testify) (citing Gelbardy, United States v. Pacella, 622 
F.2d 640, 643 (2d Cir. 1980) (same).

404. See In re DeMonte, 667 F.2d 590, 595-96 (7th Cir. 1981) (per curiam) (when witness fails to 
make concrete, specific showing of probable illegal surveillance, affidavit by prosecutor admitting elec
tronic surveillance but denying any illegality adequate response; general search of records of all gov
ernment investigative agencies not required); United States v. O’Day, 667 F.2d 430, 432-33 (4th Cir. 
1981) (when witness found electronic surveillance device at home but acknowledged no basis for alleg
ing government responsibility and affidavits based on records search of government agencies denied 
any electronic surveillance, nontarget witness had no right to refuse to testify before grand jury); In re 
Hermann, 664 F.2d 423, 427-28 (5th Cir. 1981) (per curiam) (when witness made second claim of illegal 
surveillance, affidavit of government attorney adequate denial in light of prior government record 
checks), cert, denied, 102 S. Ct. 1630 (1982); In re Grand Jury Proceedings (Whitehurst), 643 F.2d 226, 
229 (5th Cir. 1981) (when defendant made general claim of illegal surveillance, oral statement by gov
ernment attorney adequate denial); cf Cruz v. Alexander, 669 F.2d 872, 876 (2d Cir. 1982) (although 
defendant raised colorable claim of illegal electronic surveilance, affidavit by prosecutor who made 
adequate inquiry sufficient; response from agencies requested to search records need not be in affidavit 
form); United States v. Civella, 666 F.2d 1122, 1128 (8th Cir. 1981) (IRS affidavit denying electronic 
surveillance of accused tax evader and denying receipt of information obtained from legal electronic 
surveillance by other agencies sufficient; defendant not entitled to hearing on question of electronic 
surveillance).

405. See Organized Crime Control Act of 1970, Pub. L. No. 91-452, 84 Stat. 922 § 702(a) (1970) 
(codified at 18 U.S.C. § 3504(a)(1) (1976)) (if aggrieved party claims that evidence offered against him 
obtained by illegal electronic surveillance, opponent of claim must affirm or deny such allegation); cf. 
United States v. Saade, 652 F.2d 1126, 1137-38 (1st Cir. 1981) (when defendant does not make colora
ble claim of illegal surveillance, government not obliged to respond although evidence could have been 
fruit of wiretap); United States v. Dien, 598 F.2d 743, 746 (2d Cir. 1979) (per curiam) (when witness 
failed to present any factual support for allegations of illegality, government not obliged to respond).

406. Gelbard v. United States, 408 U.S. 41, 61 n.22 (1972).
407. In re Grand Jury Proceedings (Worobyzt), 522 F.2d 196, 198 (5th Cir. 1975) (witness not enti
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on the other hand, have held that, unless the government can show a sufficient 
need for secrecy, a grand jury witness charged with contempt is entitled to a 
limited hearing on the legality of the surveillance.* 408 If the judge determines 
that access to any surveillance documents would prejudice the government, he 
may bar disclosure and conduct an in camera inspection to determine the le
gality of the surveillance.409 Otherwise, the witness must be given access to the 
surveillance application, the court order indicating the period of surveillance 

tied to inspection of documents or suppression hearing when in camera inspection shows wiretap 
facially valid), cert, denied, 425 U.S. 911 (1976); Droback v. United States, 509 F.2d 625, 625-26 (9th 
Cir.) (per curiam) (grand jury witness not entitled to delay proceedings to conduct plenary challenge to 
electronic surveillance evidence), cert, denied, 421 U.S. 964 (1975); In re Persico, 491 F.2d 1156, 1162 
(2d Cir.) (witness entitled only to in camera inspection, not plenary hearing), cert, denied, 419 U.S. 924 
(1974).

The Second Circuit argued that § 2518(10)(a) of title III implied that grand jury witnesses are not 
entitled to a hearing to challenge the legality of court ordered surveillance. In re Persico, 491 F.2d 
1156, 1161 (2d Cir.), cert, denied, 419 U.S. 924 (1974). Although § 2515 of title Ill explicitly prohibits a 
grand jury from using evidence derived from interceptions made in violation of title III, § 2518(10)(a) 
does not include grand jury witnesses among those who may move to suppress such evidence. See 18 
U.S.C. § 2515, 2518( 10)(a) (1976 & Supp. IV 1980). The court relied on the Senate Report regarding 
title III, which states that “[bjecause no person is a party as such to a grand jury proceeding, 
[§ 2518( 10)(a)] does not envision the making of a motion to suppress” in that proceeding. In re Persico, 
491 F.2d at 1161 (citingS. Rep. No. 1097, 90th Cong. 2d Sess. 66, reprinted in 1968 U.S. Code Cong. & 
Ad. News 2112, 2195). The court also noted that Justice White’s concurrence in Gelbard expressed 
reluctance to extend the right to “a fullblown suppression hearing” to grand jury witnesses because of 
the need to avoid interrupting the proceedings. In re Persico, 491 F.2d at 1160 (citing Gelbard v. 
United States, 408 U.S. 41, 70 (1972) (White, J., concurring)).

The Second and Ninth Circuits allow a witness to raise an illegal electronic surveillance defense only 
if the illegality of the surveillance is patent, if the government concedes illegality, or if a court has 
declared the surveillance illegal in a prior adjudication. In re Gordon, 534 F.2d 197, 199 (9th Cir. 
1976); In re Persico, 491 F.2d 1156, 1161 (2d Cir.), cert, denied, 419 U.S. 924 (1974). The Second and 
Fifth Circuits permit the judge to examine in camera the application and court order. In re Grand Jury 
Proceedings (Worobyzt), 522 F.2d at 198; In re Persico, 491 F.2d at 1162.

408. In re DeMonte, 667 F.2d 590, 596-99 (7th Cir. 1981) (per curiam) [hereinafter DeMonte /]; In re 
Grand Jury Investigation (Harkins), 624 F.2d 1160, 1167 (3d Cir. 1980); In re Grand Jury Proceedings 
(Katsouros), 613 F.2d 1171, 1175-76 (D.C. Cir. 1979) (per curiam); Melickian v. United States, 547 F.2d 
416, 420 (8th Cir.) (dictum), cert, denied, 430 U.S. 986 (1977); In re Lochiatto, 497 F.2d 803, 808 (1st 
Cir. 1974). The First Circuit suggested that title III does not give standing to a grand jury witness to 
make a motion to suppress unless he is charged with contempt. In re Lochiatto, 497 F.2d at 806; see 
also 18 U.S.C. § 2518( 10)(a) (Supp. IV 1980) (specifying grounds for aggrieved persons to move to 
suppress certain intercepted communications or evidence derived therefrom). But cf. United States v. 
Kember, 648 F.2d 1354, 1366-67 (D.C. Cir. 1980) (dictum) (witness subpoenaed in criminal proceeding 
against third party may not invoke exclusionary rule to bar use of evidence obtained through unlawful 
surveillance of witness), cert, denied, 51 U.S.L.W. 3254 (U.S. Oct. 4, 1982).

The Seventh Circuit in DeMonte I recognized a continuum that results from balancing effective 
grand jury investigation, government secrecy, and a grand jury witness’ right not to answer questions 
based on illegal surveillance. 667 F.2d at 599. The court distinguished an earlier case. In re Special 
February, 1977 Grand Jury (Pavone), 570 F.2d 674 (7th Cir.) (per curiam), cert, denied, 437 U.S. 904 
(1978), in which the court denied a request by a grand jury witness for full discovery and an evidentiary 
hearing on the legality of electronic surveillance. DeMonte I, 667 F.2d at 598 (discussing Pavone). 
Pavone’s discovery request sought full disclosure of all original tape recordings, transcripts, summaries 
or logs of intercepted communications, and agent reports, as well as the application, supporting affida
vits, and the court order. Id. at 676. In DeMonte I a different panel of the Seventh Circuit allowed a 
request for limited access to documents submitted by the government to support its claim of lawful 
electronic surveillance. 667 F.2d at 592.

409. DeMonte I, 667 F.2d at 598-99 (judge must examine materials ór camera if access by witness to 
secret materials would prejudice government); In re Grand Jury Investigation (Harkins), 624 F.2d 
1160, 1167 (3d Cir. 1980) (judge must examine materials of sensitive nature in camera)-, In re Grand 
Jury Proceedings (Katsouros), 613 F.2d 1171, 1176 (D.C. Cir. 1979) (per curiam) (judge must examine 
materials in camera if government submits affidavit establishing that disclosure would breach necessary 
secrecy)’ Melickian v. United States, 547 F.2d at 420 (judge must examine materials in camera if se
crecy interest claimed); In re Lochiatto, 497 F.2d at 808 (same). In In re DeMonte, 674 F.2d 1169 (7th 
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and the supporting affidavits submitted by the government.410 The limited ac
cess approach balances the need for effective grand jury investigations, govern
ment secrecy, and the right of grand jury witnesses not to answer questions 
based upon illegal electronic surveillance.411

Cir. 1982) (per curiam) [hereinafter DeMonte II], the court upheld deletions of supporting affidavits in 
light of the government’s interest in protecting sources. Id. at 1172.

410. In re Grand Jury Investigation (Harkins), 624 F.2d 1160, 1167 (3d Cir. 1980); In re Grand Jury 
Proceedings (Katsouros), 613 F.2d 1171, 1175-76 (D.C. Cir 1979) (per curiam); Melickian v. United 
States, 547 F.2d 416, 420 (8th Cir.), cert, denied, 430 U.S. 986 (1977); In re Lochiatto, 497 F.2d 803, 808 
(1st Cir. 1974).

If the court grants access to the application, affidavits, and court order, the witness may not introduce 
evidence at the hearing disputing facts contained in the documents. In re Grand Jury Investigation 
(Harkins), 624 F.2d at 1167; see In re Grand Jury Proceedings (Katsouros), 613 F.2d at 1175 (grand 
jury witness not entitled to obtain evidence for purpose of challenging statements in application and 
supporting affidavits); In re Lochiatto, 497 F.2d at 808 (no evidence need be provided defendant for 
purpose of litigating truth of affidavits).

If the court record includes a statement by a government attorney who conducted the investigation 
indicating that surveillance was limited to the authorized period, the requirement that a witness be 
given access to an affidavit indicating the length of surveillance is satisfied. DeMonte II, F.2d 1169, 
1171-72 (7th Cir. 1982) (per curiam).

411. DeMonte I, 667 F.2d 590, 599 (7th Cir. 1981) (per curiam); In re Grand Jury Investigation 
(Harkins), 624 F.2d 1160, 1166-1167 (3d Cir. 1980); In re Grand Jury Proceedings (Katsouros), 613 F.2d 
1171, 1175-76 (D.C. Cir. 1979) (per curiam); Melickian v. United States, 547 F.2d 416, 420 (8th Cir.), 
cert, denied, 430 U.S. 986 (1977); In re Lochiatto, 497 F.2d 803, 807 (1st Cir. 1974).

412. 18 U.S.C. § 2520 (1976); see Briggs v. American Air Filter Co., 630 F.2d 414, 416, 420 (5th Cir. 
1980) (employee denied recovery in civil action when supervisor used extension telephone to listen to 
business conversation of employee because title III not violated when telephone used in ordinary course 
of business). The District of Columbia Circuit has held that the disclosure of the contents of an inter
ception that occurred prior to the enactment of title III, however, does not create a civil action under 
§ 2520. Zerilli v. Evening News Association, 628 F.2d 217, 218-22 (D.C. Cir. 1980).

413. See 18 U.S.C. § 2520 (1976) (good faith reliance on court order or on 18 U.S.C. § 2518(7), 
which allows short-term interceptions by designated officials in certain situations, constitutes complete 
defense in civil action).

414. See Kilgore v. Mitchell, 623 F.2d 631, 633-36 (9th Cir. 1980) (actions of investigative officials 
objectively reasonable when surveillance pursuant to court order, consistent with Department of Justice 
policies, and conducted prior to judicial interpretation of title III); Jacobson v. Rose, 592 F.2d 515, 523 
(9th Cir. 1978) (remanded for jury determination whether subordinate officers and telephone company 
relied in good faith on judgment of responsible officers that wiretap conformed to terms of order), cert, 
denied, 442 U.S. 930 (1979); c/C Sinclair v. Kleindienst, 645 F.2d 1080, 1083 (D.C. Cir. 1981) (Attorney 
General entitled to qualified immunity for alleged title III and fourth amendment violations because 
electronic surveillance reasonably based upon national security exemption and unsettled case law, and 
no evidence of bad faith); Chagiton v. Bell, 642 F.2d 1248, 1258-61 (D.C. Cir. 1980) (Attorney General 
entitled to qualified immunity because authorization for warrantless foreign intelligence surveillance 
reasonably based upon unsettled case law, supportive presidential practice, and lack of legislative gui
dance, and no evidence of bad faith), cert, denied, 453 U.S. 911 (1981).

Two circuits have held that absolute immunity is available to officials who violate title III in the 
course of gathering information necessary for adjudicative and prosecutorial decisions. See Halperin v. 
Kissinger, 606 F.2d 1192, 1208 (D.C. Cir. 1979) (per curiam) (officials making adjudicative and 
prosecutorial decision absolutely immune from civil suit in order to protect officials from harassment 
and because judicial review provides adequate safeguard against improper surveillance), affd by an 
equally divided court, 452 U.S. 713 (1981); Forsyth v. Kleindienst, 599 F.2d 1203, 1215 (3d Cir. 1979) 

Title III also permits individuals whose communications have been inter
cepted, disclosed, or used in violation of title III to bring a civil action against 
the persons responsible for the violation.412 Defendants in such actions may 
avoid liability by showing that they relied in good faith on a court order or on 
statutory provisions allowing certain unauthorized short-term interceptions.413 
To assert this defense, the defendant must demonstrate both a subjective good 
faith belief that his conduct complied with title III and the objective reasona
bleness of that belief.414
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Finally, title III enables any person “aggrieved” by illegal electronic surveil
lance to move to suppress evidence derived from it.415 The statute defines ag
grieved persons as those who were parties to the illegally intercepted 
conversations or those against whom the surveillance was directed.416 Relying 
on the fourth amendment, the Supreme Court has extended standing to those 
on whose premises the illegal interception occurred.417 Aggrieved persons may 
move for suppression if their communications were unlawfully intercepted,418 
if the order approving the surveillance was insufficient on its face,419 if the 
interception violated the requirements of the order,420 or if the sealing require
ments were not met.421

(when securing information necessary for prosecutor’s decision to initiate criminal prosecution, deci
sion by Attorney General or prosecuting attorney to authorize warrantless electronic surveillance pro
tected by absolute immunity), cert, denied, 453 U.S. 913 (1981). Only qualified immunity exists, 
however, if the violation occurs in the context of an investigative or administrative function. 599 F.2d at 
1215. The District of Columbia Circuit has held that even high executive officials, including the Presi
dent, have only qualified immunity for actions not involving adjudication or prosecution. Halperin v. 
Kissinger, 606 F.2d at 1208.

415. 18 U.S.C. § 2518(10)(a) (Supp. IV 1980).
416. 18 U.S.C. §2510(11) (1976).
417. See Aiderman v. United States, 394 U.S. 165, 176-78 (1969) (owner of premises has standing to 

object on fourth amendment grounds to use of unlawfully overheard third party conversations). The 
Supreme Court has left open the question of whether a defendant has standing under the fourth 
amendment when he is not a party to the conversations, when he is not named in the order, and when 
the interception does not occur on his premises. Scott v. United States, 436 U.S. 128, 135 n.10 (1978); 
cf. United States v. Congote, 656 F.2d 971, 975 (5th Cir. 1981) (defendant has no standing to object to 
interception of conversation when government agents illegally answer telephone belonging to third 
party); United States v. Civella, 648 F.2d 1167, 1172 (8th Cir.) (defendants lack standing to object to 
interceptions from second wiretap that allegedly could not issue but for illegal prior wiretap, of which 
defendants had not been targets), cert, denied, 454 U.S. 867 (1981); United States v. Jabara; 618 F.2d 
1319, 1326 (9th Cir.) (defendant not party to conversation lacks standing to challenge electronic surveil
lance not conducted on her premises), cert, denied, 446 U.S. 987 (1980).

418. 18 U.S.C. § 2518( 10)(a)(i) (Supp. IV 1980). Illegally obtained evidence may be admissible, 
however, for impeachment purposes. See United States v. Havens, 446 U.S. 620, 627-28 (1980) (evi
dence seized in violation of warrant requirement and unusable as part of prosecution’s case in chief 
admissible to impeach); Oregon v. Hass, 420 U.S. 714, 721-22 (1975) (statements taken in violation of 
Miranda and unusable as part of prosecution’s case in chief admissible to impeach); Harris v. New 
York, 401 U.S. 222, 225 (1971) (statement taken after improper Miranda warnings and unusable as part 
of prosecution’s case in chief admissible to impeach); United States v. Winter, 663 F.2d 1120, 1154 (1st 
Cir. 1981) (evidence obtained from illegal wiretape can be used for impeachment purposes); cf. Jacks v. 
Duckworth, 651 F.2d 480, 483-84 (7th Cir. 1981) (illegally obtained recording of defendant admissible 
to determine credibility of defendant’s insanity claim), cert, denied, 102 S. Ct. 2262 (1982).

419. 18 U.S.C. § 2518( 10)(a)(ii) (Supp. IV 1980).
420. Id. § 2518(10)(a)(iii).
421. Id. §2518(8)(a) (1976).
422. Compare United States v. Donovan, 429 U.S. 413, 435-39 (1977) (failure to comply fully with 

identification requirement of § 2518( 1 )(b)(iv) and notice requirement of § 2518(8)(d) does not require 
suppression of interception that otherwise satisfies statutory requirements) and United States v. Chavez, 
416 U.S. 562, 575 (1974) (misidentification of person authorizing identification does not violate legisla
tive purpose of title III) with United States V. Giordano, 416 U.S. 505, 528 (1974) (failure to comply 
with provision specifying who may authorize applications for interception orders violates statutory pur
pose; suppression required).

Despite broadened standing, courts generally have been reluctant to hold 
that violations of title III require the suppression of evidence. The Supreme 
Court has held that a title III violation does not require suppression if the 
violated provision is not central to the legislative purpose underlying the stat
ute.422 Moreover, several circuit courts have construed the provisions of title
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III to find that no violation occurred.423

Warrantless and Non-Title III Electronic Surveillance. Under certain
circumstances, warrantless interception of oral or wire communications vio
lates neither title III nor the Constitution. For example, neither title III nor the 
Constitution protects parties to an intercepted conversation who speak with no 
legitimate expectation of privacy.424 Similarly, no violation occurs when a 
party to a conversation consents to its interception.425 Thus, when a law en
forcement officer is a party to a conversation or when an informant who is a 
party to a conversation either permits an officer to record the conversation or 
records the conversation himself, the evidence is admissible without judicial 
authorization.426 The government can establish an informant’s consent by 
showing that the informant proceeded with the conversation knowing that law

423. See United States v. Todisco, 667 F.2d 255, 259 (2d Cir. 1981) (incorrect date on wiretap order 
ministerial, insignificant error), cert, denied, 102 S. Ct. 1251 (1982); United States v. Johnson, 645 F.2d 
865, 867 (10th Cir.) (government need not exhaust all conventional investigative techniques to satisfy 
“neccessity” requirement; affidavits not to be read “hypertechnically”), cert, denied, 450 U.S. 991 
(1981); United States v. McGrath, 622 F.2d 36, 42-43 (2d Cir. 1980) (government explanation that it 
was “reasonably necessary” to transport tapes for processing before sealing satisfactory under § 2518); 
United States v. Feldman, 606 F.2d 673, 680 (6th Cir. 1979) (section 2518(4) requirement that wiretap 
order particularly describe nature and location of facilities under surveillance does not necessitate list
ing of telephone numbers), cert, denied, 445 U.S. 961 (1980); United States v. Licavoli, 604 F.2d 613, 
620 (9th Cir. 1979) (authorization order need not state each particular crime that wiretap might expose, 
but may refer generally to pattern of crime), cert, denied, 446 U.S. 935 (1980).

424. See 18 U.S.C. § 2510(2) (1976) (oral communication defined as utterance by person exhibiting 
expectation that conversation is not subject to interception under circumstances justifying such expecta
tion); United States v. Salisbury, 662 F.2d 738, 740 (11th Cir. 1981) (no legitimate expectation of pri
vacy that party to conversation will not record or inform legal authorities of conversation), cert, denied. 
102 S. Ct. 2907 (1982); United States v. Congote, 656 F.2d 971, 975-76 (5th Cir. 1981) (although govern
ment agent’s entry into apartment and answering of telephone may have been illegal, defendant's tele
phone statements to agents admissible because defendant had no legitimate expectation of privacy in 
apartment or in conversation with stranger). Compare United States v. White, 401 U.S. 745, 751 (1971) 
(fourth amendment does not protect expectation of privacy in conversation with government agent) 
with Katz v. United States, 389 U.S. 347, 351-53 (1967) (fourth amendment protects reasonable expec
tation of privacy in call from enclosed telephone booth).

425. See 18 U.S.C. § 251 l(2)(c) (1976) (person acting under color of law may intercept if party to 
communication or if prior consent of party given); id. § 2511 (2)(d) (person not acting under color of law 
may intercept if party to communication or if consent of a party given, provided purpose of interception 
not criminal or tortious); United States v. White, 401 U.S. 745, 749-52 (1971) (government interception 
of conversation between consenting informant and defendant not fourth amendment violation).

426. See United States v. White, 401 U.S. at 749-52 (testimony of government agents who conduct 
surveillance admissible when informant consents to recording of conversation with defendant and in
formant unavailable at trial); United States v. Sanford, 673 F.2d 1070, 1072 (9th Cir. 1982) (evidence 
admissible when government records conversation with consent of party); United States v. Calhoun, 
669 F.2d 923, 925 (4th Cir.) (evidence admissible in subsequent trial on distinct federal charges when 
state law enforcement officers record conversations with defendant appearing at courthouse to face state 
charges), cert, denied, 102 S. Ct. 2245 (1982); United States v. Howell, 664 F.2d 101, 105 (5th Cir. 1981) 
(per curiam) (evidence admissible when government agent or informant consents or is party to recorded 
conversations with defendant), cert, denied, 102 S. Ct. 1641 (1982); United States v. Salisbury, 662 F.2d 
738, 739-40 (11th Cir. 1981) (evidence admissible when informant acting under color of law records 
conversation with codefendant), cert, denied, 102 S. Ct. 2907 (1982); United States v. Gallo. 659 F.2d 
110, 114 (9th Cir. 1981) (evidence admissible when law enforcement officials answer telephone calls at 
defendant’s premises during lawful search); United States v. Shedan, 651 F.2d 336, 337 (5th Cir. 1981) 
(per curiam) (evidence admissible when informant acting under color of law consents to recording of 
conversation with defendant); United States v. Engleman, 648 F.2d 473, 480 (8th Cir. 1981) (evidence 
admissible when consenting party under direction of government agents records conversation with 
defendant).
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enforcement officials were monitoring or recording it.427 Individuals not acting 
under color of law also may intercept communications with the consent of one 
of the parties unless the interception will be used to commit a criminal or tor
tious act.428

427. See United States v. Sanford, 673 F.2d 1070, 1072 (9th Cir. 1982) (district court finding of 
consent to record conversation not clearly erroneous when party engages in conversation knowing gov
ernment agents are recording it). The standard for showing consent to the recording of a conversation 
is “considerably less stringent” than the standard for showing consent to a physical search because in 
the former situation the potential intrusion on protected privacy interests is less. See United States v. 
Glickman, 604 F.2d 625, 634-35 (9th Cir. 1979) (evidence that informant engaged in conversation while 
knowing it was taped sufficient to prove informant’s consent to recording of conversation), cert, denied, 
444 U.S. 1080 (1980); United States v. Fuentes, 563 F.2d 527, 533 (2d Cir.) (circumstantial evidence 
standing alone sufficient to prove informant’s consent to recording of conversations), cert, denied, 434 
U.S. 959 (1977).

428. 18 U.S.C. § 251 l(2)(d) (1976).
429. Id. § 251 l(2)(a)(i).
430. Id.
M\. Id. § 2511(2)(b).
432. Id. § 2510(5)(a)(ii). Title III creates this exemption through its definition of surveillance de

vices: “ ‘electronic, mechanical or other device’ means any device or apparatus which can be used to 
intercept a wire or oral communication other than—(a) any telephone . . . facility, or any component 
thereof. . . (ii) being used by . . .an investigative or law enforcement officer in the ordinary course of 
his duties.” Id.

433. Campiti v. Walonis, 611 F.2d 387, 392 (1st Cir. 1979) (listening to inmate’s conversation on 
extension phone without inmate’s knowledge not within ordinary course of officer’s duties and, there
fore, not exempt because usual method of monitoring was to stand close enough to hear inmate’s side of 
conversation).

434. See United States v. Paul, 614 F.2d 115, 117 (6th Cir.) (posted prison rules gave inmates reason
able notice telephone monitoring might occur; title III not violated when prison switchboard used to 
monitor inmate’s calls), cert, denied, 446 U.S. 941 (1980).

435. Pub. L. No. 95-511, 92 Stat. 1783 (1978) (codified at 50 U.S.C. §§ 1801-1811 (Supp. IV 1980)).
436. Id. § 1801(f)(l)-(4).
437. The term “foreign intelligence information” has a dual meaning. Za! § 1801 (e)( l)-(2). When the 

information sought concerns a United States citizen or an alien permanently residing in the United

Title III also allows switchboard operators and employees of communica
tion common carriers to intercept, disclose or use wire communications if such 
actions occur in the normal course of business and are necessary to render 
service or to protect the rights or property of the carrier.429 Communication 
common carriers, however, may not use random monitoring or service obser
vation methods except for mechanical or quality control checks.430 In addi
tion, title III allows employees of the Federal Communications Commission to 
intercept, disclose, or use radio communications, if carried out in the normal 
course of employment and pursuant to FCC monitoring responsibilities.431

Title III also exempts from coverage any interception conducted by an in
vestigative or law enforcement officer in the ordinary course of his duties.432 
The First Circuit has held that this exemption does not apply to monitoring of 
a prison inmate’s telephone conversations when an officer employs an unusual 
method of surveillance.433 Consistent with this conclusion, the Sixth Circuit 
has held that the monitoring of an inmate’s telephone conversation is within 
the ordinary course of an officer’s duties when such monitoring is consistent 
with posted prison rules.434

The Foreign Intelligence Surveillance Act of 1978435 regulates electronic 
surveillance in the United States436 to obtain certain foreign intelligence infor
mation.437 The Act establishes a special court to hear warrant requests for 
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foreign intelligence surveillance and to issue orders approving such surveil
lance.438 The statute also establishes a special court to review the denial of any 
warrant application.439 Specific procedures governing the application for and 
issuance of a court order for electronic surveillance for foreign intelligence 
purposes are set forth in the Act.440

States, foreign intelligence information includes all information about a foreign power “necessary” to 
national security concerns. Id. § 1801(e)(l)-(2). If the information does not concern United States 
citizens or aliens admitted for permanent residence, a more lenient standard is utilized. In such circum
stances, foreign intelligence information can include information about a foreign power that merely 
“relates” to national security concerns. Id.

Prior to enactment of the Foreign Intelligence Surveillance Act in 1978, surveillance for national 
security purposes was governed only by the fourth amendment, not by title III. See 18 U.S.C. § 2511(3) 
(1976) (repealed 1978) (listing five national security situations not governed by title III); United States 
v. Truong Dinh Hung, 629 F.2d 908, 913 n.2 (4th Cir. 1980) (title III explicitly disclaimed intent to limit 
national security surveillance), cert, denied, 102 S. Ct. 1004 (1982); S. Rep. No. 1097, 90th Cong., 2d 
Sess. 66, reprinted in 1968 U.S. Code Cong. & Ad. News 2112, 2182 (title III not intended to limit 
power of President to obtain information by any means to protect United States from acts of foreign 
powers). The Supreme Court has required that the government obtain a valid warrant prior to elec
tronic surveillance of a domestic group for national security purposes. United States v. United States 
District Court, 407 U.S. 297, 316-17 (1972) (executive officers of government not neutral magistrates for 
fourth amendment purposes); see Halperin v. Kissinger, 606 F.2d 1192, 1206 (D.C. Cir. 1979) (fourth 
amendment requires warrant for electronic surveillance of domestic target deemed threat to national 
security or domestic group concerned with foreign affairs, but not collaborating with foreign powers), 
affd by an equally divided court, 452 U.S. 713 (1981) (per curiam).

This term the District of Columbia Circuit dismissed a civil action against former Attorney General 
John Mitchell for his 1969 authorization of warrantless surveillance of a domestic organization. Sinclair 
v. Kleindienst, 645 F.2d 1080, 1083 (D.C. Cir. 1981). The court found that the surveillance had been 
undertaken for proper national security reasons based on the plaintiffs’ contacts with foreign represent
atives, which provided the clearest justification for the national security exemption to title III. Id. at 
1084. Although the District of Columbia Circuit had held in Zweibon v. Mitchell, 516 F.2d 594, 566 
(D.C. Cir. 1975), cert, denied, 425 U.S. 944 (1976) [hereinafter Zweibon I], that the title III national 
security exemption applied only to those warrantless wiretaps that could be performed constitutionally, 
516 F.2d at 596, the Sinclair court was constrained by its holding in Zweibon v. Mitchell, 606 F.2d 1172 
(D.C. Cir. 1979), cert, denied, 453 U.S. 912 (1981) [hereinafter Zweibon II], limiting Zweibon Z’s narrow 
interpretation of the title III national security exemption to prospective application only. See 645 F.2d 
at 1084 (Zweibon II applies Zweibon I prospectively only); 606 F.2d at 1182 (limiting Zweibon I to 
prospective application). Thus, despite Sinclair v. Kleindeinst, looking prospectively, Sinclair-Vype wire
taps are not permissible under either the title III national security exemption or the fourth amendment. 
See United States v. United States District Court, 407 U.S. 297, 324 (1972) (national security exemption 
applies only to constitutionally valid warrantless surveillance; warrantless domestic security wiretaps 
[involved in Sinclair} violated fourth amendment).

In United States v. Truong Dinh Hung, 629 F.2d 908 (4th Cir. 1980), cert, denied, 102 S. Ct. 1004 
(1982), the Fourth Circuit reviewed the legality of warrantless electronic surveillances conducted from 
1976 to 1978, before the enactment of the Foreign Intelligence Surveillance Act of 1978, to identify the 
source of classified documents transmitted to representatives of a foreign government. Id. at 912, 914 
n.4. The court held that the government was not required to obtain a warrant when surveillance of a 
foreign power or its agents was “conducted ’primarily’ for foreign intelligence reasons.” Id. at 915. The 
court justified this exception to the fourth amendment warrant requirement by emphasizing the need 
for speed and secrecy in situations involving foreign intelligence surveillance, the expertise of the exec
utive branch in deciding whether to conduct the surveillance, and the constitutional preeminence of the 
executive branch in the conduct of foreign affairs. Id. at 913-14. The warrantless surveillance, however, 
must satisfy the reasonableness requirement of the fourth amendment. Id. at 916-17. The Fourth Cir
cuit limited this fourth amendment exception by excluding all evidence obtained after the investigation 
had become primarily a criminal rather than a foreign intelligence investigation. Id. at 916.

438. 50 U.S.C. § 1803(a) (Supp. IV 1980). The Chief Justice must designate seven federal district 
judges to serve on the court. Id.

439. Id. § 1803(b). The Chief Justice must designate three federal district or circuit judges to serve 
on this special court. Id.

440. See id. § 1804 (provisions governing authorization and contents of warrant appplication); id 
§ 1805(a)-(c) (provisions governing necessary findings before issuance of court order, contents of court 
order, and duration of surveillance period).
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The statute waives the warrant requirements in three situations. First, the 
Attorney General may unilaterally authorize electronic surveillance in emer
gencies if judicial proceedings would unacceptably delay surveillance.441 Sec
ond, the Attorney General may authorize electronic surveillance for up to one 
year without a court order if the surveillance is directed at foreign powers and 
if there is no substantial likelihood that the communications of United States’ 
persons, as defined in the Act, will be intercepted.442 Third, the warrant re
quirement is waived during the first fifteen days following a congressional dec
laration of war.443

Because title III regulates only the interception of the contents of oral and 
wire communications,444 the fourth amendment alone regulates the use of elec
tronic transmitting devices that trace locations (transmitters and beepers).445 
The Supreme Court has yet to address the fourth amendment implications of 
the use of transmitters and beepers. Circuit courts have permitted the installa
tion and use of such devices pursuant to a court order446 or when probable

441. Id. § 1805(e). The Attorney General or his designee, however, must file a warrant application 
with a judge within twenty-four hours of an emergency authorization. Id. If the application is denied, 
the surveillance must be terminated and any information obtained may not be disclosed. Id.

442. Id. § 1802(a)(l)(A)-(B); see id. § 180I(i) (defining United States person). The statute defines 
foreign powers to include foreign-based political organizations and entities controlled by foreign gov
ernments. Id. § 1801(a). The Attorney General must adopt minimization procedures reasonably 
designed, in light of the purposes and techniques of the surveillance, both to protect the privacy of 
United States persons and to advance national security interests. See id. § 1802(a)(1)(C) (Attorney 
General may authorize electronic surveillance without court order if minimization complies with § 
1801(h)); id. § 1801(h) (defining minimization procedures). See generally Schwartz, Oversight of Minimi
zation Compliance Under the Foreign Intelligence Surveillance Act: How the Watchdogs Are Doing Their 
Jobs, 12 Rut.-Cam. L. Rev. 405 (1981).

443. 50 U.S.C. § 1811 (Supp. IV 1980). In addition to these three exceptions, § 1805(f) of the Act 
allows nontargeted surveillance for equipment tests and personnel training when no alternative means 
of testing or training exists, provided that no information so obtained is retained or disclosed. Id. § 
1805(f).

444. 18 U.S.C. §251 l(l)(b) (1976).
445. See, e.g, United States v. Knotts, 662 F.2d 515, 517 (8th Cir. 1981) (legality of installation and 

monitoring of beeper determined on fourth amendment legitimate expectation of privacy grounds), cert, 
granted, 102 S. Ct. 2956 (1982); United States v. Dickerson, 655 F.2d 559, 561 (4th Cir. 1981) (beeper 
placement regulated by fourth amendment protection of legitimate expectation of privacy); United 
States v. Michael, 645 F.2d 252, 256 (5th Cir.) (en banc) (beeper placement regulated by fourth amend
ment protection of legitimate expectation of privacy and degree of intrusion into that privacy), cert, 
denied, 454 U.S. 950 (1981).

446. See United States v. Long, 674 F.2d 848, 852 (11th Cir.) (upholding installation and subsequent 
monitoring of transponder inside plane pursuant to warrant based on probable cause), cert, denied, 102 
S. Ct. 1274 (1982); United States v. Flynn, 664 F.2d 1296, 1300-01 (5th Cir.) (upholding installation and 
subsequent monitoring of beeper inside plane pursuant to warrant based on probable cause), cert, de
nied, 102 S. Ct. 1979 (1982); United States v. Lewis, 621 F.2d 1382, 1388 (5th Cir. 1980) (upholding 
delivery of chemicals in drum containing beeper and monitoring of beeper pursuant to warrant), cert, 
denied, 450 U.S. 935 (1981).

When the fourth amendment requires a warrant for use of a beeper, the warrrant must contain a 
reasonable time limit. See United States v. Bailey, 628 F.2d at 944-46 (warrant permitting surveillance 
for indefinite period violated fourth amendment). In determining whether the authorized time limit for 
installation and monitoring of a beeper is reasonable, courts focus on the time during which the beeper 
was actually in use, not the maximum time that the order permitted. See United States v. Long, 674 
F.2d 848, 852 (11th Cir.) (warrant authorizing 90 days for installation and monitoring of beeper valid 
because device actually used for only 17 days and information establishing probable cause not stale), 
cert, denied, 102 S. Ct. 1274 (1982); United States v. Cady, 651 F.2d 290, 291 (5th Cir. 1981) (warrant 
authorizing 90 days for installation and monitoring of beeper valid because device actually used for 
only 17 days), cert, denied, 102 S. Ct. 1274 (1982). 
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cause and exigent circumstances exist.447 Courts also have permitted warrant
less installation of a beeper when government agents have lawful access to the 
object to which the device is attached.448 The Fifth Circuit in United States v. 
Michael™9 recently held that a reasonable suspicion of criminal activity is suf
ficient to support warrantless installation of a beeper.450 Government agents 
installed a beeper on the exterior of the defendant’s van, parked in a public 
place in plain view.451 The van contained recently purchased chemicals used 
to manufacture illegal drugs.452 Balancing the privacy interests of the defend
ant453 and the intrusiveness of the beeper installation454 against the govern
ment’s interests in eliminating illegal drug manufacturing,455 the court 
concluded that the warrantless installation and monitoring of the beeper did 
not violate the fourth amendment.456

Courts have upheld the warrantless use of lawfully installed beepers to trace 
vehicles traveling on public roads457 or through public airspace,458 finding a 
diminished legitimate expectation of privacy in a vehicle exposed to public

447. See United States v. Shovea, 580 F.2d 1382, 1387-88 (10th Cir. 1978) (beeper attached to car 
and monitored without warrant does not violate fourth amendment when suspicious activity provides 
probable cause and defendant’s mobility provides exigent circumstances), cert, denied, 440 U.S. 908 
(1979).

448. See United States v. Brock, 667 F.2d 1311, 1319 (9th Cir. 1982) (dictum) (installation of beeper 
in chemical cannister lawful because owner consented prior to sale); United States v. Knotts, 662 F.2d 
515, 517 n.2 (8th Cir. 1981) (same), cert, granted, 102 S. Ct. 2956 (1982); United States v. Sheikh. 654 
F.2d 1057. 1071 (5th Cir. 1981) (installation of beeper in package containing contraband lawful because 
installed during border search), cert, denied, 102 S. Ct. 1617 (1982). Although a warrantless installation 
is lawful, a fourth amendment violation may occur nevertheless when the monitored items are taken 
inside the defendant’s home. Compare United States v. Cassity, 631 F.2d 461, 464-65 (6th Cir. 1980) 
(installation of beepers lawful because items in rightful possession of government; remanded to deter
mine whether expectation of privacy violated when, without warrant, government monitored items 
taken into defendant’s home) >wiÆ United States v. Bailey, 628 F.2d 938, 943-44 (6th Cir. 1980) (instal
lation of beepers lawful because items in rightful possession of government; monitoring of beepers 
unlawful once items moved into home where defendants had legitimate expectation of privacy).

449. 645 F.2d 252 (5th Cir.), cert, denied, 454 U.S. 950 (1981).
450. Id. at 257 (specific and articulable facts, together with rational inferences from those facts, rea

sonably warranted federal agents’ belief defendant involved in illegal drug activity).
451. Id.
452. Id. at 255.
453. Id. at 257-58. The court stated that the defendant’s legitimate expectation of privacy in the 

movements of his car was substantially reduced because the car traveled on public roads during the 
day, exposed to public view. Id. The beeper merely aided the agents in maintaining lawful surveil
lance. AZ at 258.

454. Id. at 258. Although technically a trespass, the court noted that installation of the beeper re
sulted in only minimal intrusion. Id. The court also observed that the defendant was not detained or 
questioned, he suffered no indignity, the interior of the van was not searched, and nothing from the 
van’s exterior was removed. Id.

455. Id. at 259 (governmental interest in eliminating illegal drug manufacturing persuasive reason to 
permit minimally intrusive installation and monitoring of beeper).

456. Id. The court did not answer the threshold question whether, under the fourth amendment, the 
installation was a search or a seizure, stating that classification of the government agents’ actions is 
difficult. Id. at 256 n.ll.

457. See United States v. Brock, 667 F.2d 1311, 1319 (9th Cir. 1982) (dictum) (monitoring of beeper 
lawfully installed in car traveling on public roads not search for fourth amendment purposes); United 
States v. Sheikh, 654 F.2d 1057, 1071 (5th Cir. 1981) (monitoring of lawfully installed beeper on vehicle 
travelling on public roads lawful because only minimally intrusive), cert, denied, 102 S. Ct. 1617 (1982); 
United States v. Michael, 645 F.2d 252, 257-58 (5th Cir.) (monitoring of lawfully installed beeper on 
vehicle travelling on public roads lawful because legitimate expectation of privacy substantially re
duced by exposure of car to public view), cert, denied, 454 U.S. 950 (1981).

458. See United States v. Bruneau, 594 F.2d 1190, 1197 (8th Cir.) (monitoring of airplane by tran
sponder not fourth amendment violation), cert, denied, WA U.S. 847 (1979); United States v. Miroyan, 
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view.* 459 Courts, however, disagree on whether a warrant is required for moni
toring a beeper in a private area. The First, Sixth, and Eighth Circuits have 
held that such monitoring is subject to the warrant and probable cause require
ments of the fourth amendment because it infringes on legitimate privacy in
terests.460 The Fifth and Ninth Circuits, on the other hand, have held that in 
limited circumstances the monitoring of a beeper in a private area does not 
require a warrant.461 462 This term the Ninth Circuit in United States v. Brock* 1 
held that the warrantless monitoring of a beeper lawfully placed in an item 
taken into a private residence was not a search within the meaning of the 
fourth amendment.463 The court reasoned that limited use of a beeper consti
tuted only a slight intrusion on legitimate privacy interests.464

577 F.2d 489, 492-93 (9th Cir.) (monitoring of airplane by transponder, attached with owner’s permis
sion, not fourth amendment violation), cert, denied., 439 U.S. 896 (1978).

459. See supra notes 457-58 (citing cases finding reduced expectation of privacy in vehicles on public 
roads or in public airspaces).

460. See United States v. Knotts, 662 F.2d 515, 518 (8th Cir. 1981) (fourth amendment requires 
warrant for use of beeper to monitor location of object placed in private area or withdrawn from public 
view; defendant residing on property on which beeper located had legitimate expectation of privacy, 
but codefendant claiming possessory interest in clandestine drug laboratory on property did not), cert, 
granted, 102 S. Ct. 2956 (1982); United States v. Bailey, 628 F.2d 938, 944 (6th Cir. 1980) (fourth 
amendment requires warrant for use of beeper to monitor location of items stored in private areas in 
which defendants exhibited legitimate expectation of privacy); United States v. Moore, 562 F.2d 106, 
113 (1st Cir. 1977) (fourth amendment prohibits monitoring of beeper placed in item legitimately in 
possession of defendants and located in private area), cert, denied, 435 U.S. 926 (1978).

461. See United States v. Brock, 667 F.2d 1311, 1322 (9th Cir. 1982) (warrantless use of lawfully 
installed beeper in non-contraband object taken into private residence not search given limited type 
and short duration of monitoring); United States v. Sheikh, 654 F.2d 1057, 1071 (5th Cir. 1981) (war
rantless use of lawfully installed beeper to track contraband package and signal its opening in private 
place lawful), cert, denied, 102 S. Ct. 1617 (1982); United States v. Dubrofsky, 581 F.2d 208, 211 (9th 
Cir. 1981) (same).

462. 667 F.2d 1311 (9th Cir. 1982).
463. Id. at 1322.
464. Id. The court limited its holding because appellants challenged only the monitoring of a loca

tion-signalling beeper taken inside a cabin for two days prior to law enforcement officers’ obtaining of a 
search warrant, and not the beeper’s installation, monitoring during transportation, aerial monitoring, 
or monitoring of other locations. Id. at 1319.

465. See, e.g., United States v. New York Tel. Co., 434 U.S. 159, 165-67 (1977) (no interception 
under title III because pen register does not aurally acquire contents of communication); United States 
v. Giordano, 416 U.S. 505, 553-54 (1974) (Powell, J., with Burger, C.J., Blackmun & Rehnquist, JJ., 
concurring in part and dissenting in part) (same); United States v. Seidlitz, 589 F.2d 152, 156-57 (4th 
Cir. 1978) (no interception under title III because tracer does not aurally acquire contents of communi
cation), cert, denied, 441 U.S. 922 (1979); see also 18 U.S.C. §2510(4) (1976) (defining intercept as 
“aural acquisition of the contents of any wire or oral communication”); S. Rep. No. 1097, 90th Cong., 
2d Sess. 90, reprinted in 1968 U.S. Code Cong. & Ad. News 2112, 2178 (title III not intended to 
prevent use of tracers or pen registers).

The fourth amendment does not limit the use of these devices by private parties. See United States v. 
Seidlitz, 589 F.2d at 158 (telephone company’s use of tracers at request of computer company employee 
private action not subject to fourth amendment because search not conducted by government officers or 
agents).

466. See Smith v. Maryland, 442 U.S. 735, 742-45 (1979) (installation and use of pen register not 
search within meaning of fourth amendment because defendant had no actual or legitimate expectation 
of privacy in destination of outgoing calls; telephone company monitors outgoing calls for billing pur
poses); United States v. Todisco, 667 F.2d 255, 258 (2d Cir. 1981) (warrantless installation of pen regis

Title III does not apply to the use of devices that trace the origin of calls 
made to a particular number (tracers) or that record numbers dialed from a 
particular telephone (pen registers).465 Likewise, the fourth amendment does 
not restrict the use of pen registers.466 The Supreme Court has stated that 
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telephone users have no reasonable expectation of privacy in the numbers they 
dial because they realize that the telephone company has facilities for making 
records of these numbers.467

ters by law enforcement officers valid because not search within meaning of fourth amendment), cert, 
denied, 102 S. Ct. 1251 (1982).

467. See Smith v. Maryland, 442 U.S. 735, 742 (1979) (pen registers routinely used to check billing 
operations, detect fraud, and prevent violations of law). This rationale, however, might not apply to the 
use of devices tracing incoming calls because telephone companies do not make records of such calls 
for any routine purpose commonly known to telephone users. Federal courts have yet to address this 
issue.

468. United States v. New York Tel. Co., 434 U.S. 159, 168-75 (1977).
469. See In re Application of United States for an Order Auth. an In-Progress Trace of Wire 

Comms, over Tel. Facilities, 616 F.2d 1122, 1128-32 (9th Cir. 1980) (district court acted within powers 
of Federal Rule of Criminal Procedure 41 and All Writs Act, 28 U.S.C. § 1651(a) (1976), in ordering 
telephone company to assist law enforcement officers carrying out tracing operation) (citing United 
States v. New York Tel. Co., 434 U.S. 159 (1977)).

470. In re Application Of the United States for an Order Auth. the Installation of a Pen Register or 
Touch-Tone Decoder and a Terminating Trap, 610 F.2d 1148, 1157 (3d Cir. 1979) (companies should 
not lose meaningful opportunity to protect property rights without substantial reason). Although the 
use of a pen register requires only the identification of the pair of wires serving a particular phone, the 
execution of a trace is considerably more burdensome. Id. at 1152-53. A trace may involve a lengthy 
computerized or manual search, depending on the type of equipment used and on whether the same 
central office serves the receiving and calling numbers. Id.

471. Id. at 1156-57; see In re Application of United States for an Order Auth. an In-Progress Trace 
of Wire Comms, over Tel. Facilities, 616 F.2d 1122, 1132-33 (9th Cir. 1980) (dictum) (courts should 
afford telephone company reasonable notice and opportunity to be heard before ordering company to 
assist law enforcement officials).

472. See Watkins v. Sowders, 449 U.S. 341, 350-51 (1981) (Brennan, J., dissenting) (eyewitness iden
tification evidence notoriously unreliable); United States v. Wade, 388 U.S. 218, 228 (1967) (eyewitness 
identification evidence untrustworthy).

473. See United States v. Wade, 388 U.S. 218, 229 (1967) (suggestive procedures increase danger of 
misidentification).

474. 388 U.S. 218 (1967).
475. 388 U.S. 263 (1967).
476. United States v. Wade, 388 U.S. at 237; Gilbert v. California, 388 U.S. at 272.
477. 388 U.S. 293 (1967).

Federal courts may order telephone companies to assist law enforcement 
officials in the installation and operation of pen registers468 and tracers.469 
Procedural safeguards of the fifth amendment, however, may limit the use of 
tracers. The Third Circuit has held that because the burden imposed on a 
telephone company in executing a trace may deprive the company of property 
rights,470 due process requires a hearing to determine whether the burden is 
unreasonable before the telephone company is forced to assist law enforcement 
officers in tracing calls.471

IDENTIFICATIONS

Eyewitness identification evidence is inherently unreliable.472 Moreover, 
the danger of misidentifying criminal defendants increases significantly when 
unduly suggestive identification procedures are used by prosecuting authorities 
to obtain witness identifications prior to trial.473 The Supreme Court has es
tablished two constitutional safeguards to reduce the dangers inherent in sug
gestive identifications. First, the Court in United States v. fUade414 and Gilbert 
v. California4'15 guaranteed criminal defendants the sixth amendment right to 
counsel in postindictment corporeal identifications.476 477 Second, in Stovall v. 
Denno4'11 the Court established a due process right to exclude unreliable iden
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tification testimony that results from procedures that are both unnecessarily 
suggestive and conducive to irreparable mistaken identification.478

Right to Counsel. In Wade the Supreme Court established the sixth
amendment right to counsel at lineups because of “the accused’s inability ef
fectively to reconstruct at trial any unfairness that occurred.”479 The Court 
was concerned about the potential suggestiveness resulting not only from an 
improper lineup, but also from comments made by police to the witnesses or 
made by one witness in another’s presence.480 To protect the defendant from 
such prejudicial procedures, the Wade Court designated the postindictment 
corporeal identification a critical stage of a criminal proceeding at which the 
defendant has the right to counsel.481 The Court reasoned that the presence of 
counsel could prevent the use of prejudicial identification procedures and en
able counsel at trial to reconstruct and challenge the procedures used.482

Testimony concerning a postindictment out-of-court identification made 
without counsel present is inadmissible483 unless the defendant intelligently 
waives his right to counsel.484 Evidence of such an out-of-court identification 
is inadmissible even if the out-of-court identification has an independent 
source,485 such as the witness’ opportunity to observe the accused at the scene 
of the crime or his prior contact or acquaintance with the defendant.486 Even

478. Id. at 301-02. The Stovall Court, however, declined to apply Wade and Gilbert retroactively. 
Id at 297. Wade, Gilbert, and Stovall were decided on June 12, 1967. Stovall v. Denno, 388 U.S. at 
293; Gilbert v. California, 388 U.S. at 263; United States v. Wade, 388 U.S. at 218.

479. 388 U.S. at 231-32.
480. Id. at 233 (potential for prejudice when police place suspect in lineup with individuals “grossly 

dissimilar” to him); see Gilbert v. California, 388 U.S. 263, 270 n.2 (1967) (pretrial and trial identifica
tions excluded when 100 witnesses viewed lineup and made identifications in presence of each other).

481. United States v. Wade, 388 U.S. 218, 237 (1967). Critical stages are those points in a criminal 
proceeding at which an attorney’s presence is necessary to secure the defendant’s right to a fair trial. 
Id. at 226-27. The right to counsel is necessary in identification procedures because the unreliability of 
eyewitness identifications and the danger of suggestive influences at pretrial identifications may 
prejudice the defendant’s case. Id. at 235. Prejudice occurs either if testimony concerning an unrelia
ble pretrial identification is admitted or if the pretrial identification taints an in-court identification. See 
id. at 240-41 (presence at pretrial lineup enables counsel to challenge testimony concerning lineup as 
well as in-court identification tainted by lineup).

482. Id. at 236.
483. See Moore v. Illinois, 434 U.S. 220, 231 (1977) (corporeal identification conducted after com

mencement of adversary proceedings without counsel present inadmissible); Gilbert v. California, 388 
U.S. 263, 273 (1967) (identification testimony derived directly from illegal lineup conducted without 
counsel present inadmissible).

484. See United States v. Wade, 388 U.S. 218, 237 (1967) (sixth amendment right to counsel at 
identification not violated when defendant intelligently waived right); United States v. Sublet, 644 F.2d 
737, 741-42 (8th Cir. 1981) (sixth amendment right to counsel at identification not violated when de
fendant validly waived right; totality of circumstances test used to determine whether defendant validly 
waived right to counsel).

485. See Gilbert v. California, 388 U.S. 263, 273-74 (1967) (independent source exception inappro
priate because defeats purpose of deterring police from conducting unconstitutional lineups).

486. In United States v. Wade, 388 U.S. 218 (1967) the Court listed several factors that courts should 
consider when evaluating whether a source exists for an in-court identification that is independent of 
the pretrial identification conducted without counsel. Id. at 241. The Court stated:

Application of [the independent source test] requires consideration of various factors: for 
example, the prior opportunity to observe the alleged criminal act, the existence of any dis
crepancy between any pre-lineup description and the defendant’s actual description, any iden
tification prior to the lineup of another person, the identification by picture of the defendant 
prior to the lineup, failure to identify the defendant on a prior occasion, and the lapse of time 
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when an uncounseled postindictment confrontation requires the exclusion of 
an out-of-court identification, the courts have held the witness’ in-court identi
fication admissible if the prosecutor can establish an independent source for 
the courtroom identification.* 487

between the alleged act and the lineup identification. It is also relevant to consider those facts 
which, despite the absence of counsel, are disclosed concerning the conduct of the lineup.

Id.
487. See Gilbert v. California, 388 U.S. 263, 272 (constitutional error to admit in-court identification 

without first determining absence of taint from illegal lineup and presence of independent source); cf 
Moore v. Illinois, 434 U.S. 220, 229 (1977) (constitutional error to admit evidence that results directly 
from illegal lineup). When a witness inadvertently observes the defendant, informs the prosecution of 
the identification, and then testifies at trial, the absence of counsel at the identification does not violate 
the sixth amendment. See United States v. Thevis, 665 F.2d 616, 642-43 (5th Cir. 1982) (no right to 
counsel when witness inadvertently identifies defendant because no risk of suggestive procedures and 
no need to deter police misconduct).

488. United States v. Wade, 388 U.S. at 237 (postindictment lineup is critical stage requiring pres
ence of counsel).

489. Kirby v. Illinois, 406 U.S. 682, 688-89 (1972) (plurality opinion) (no right to counsel until adver
sary judicial proceedings begin; right attaches upon formal charge, preliminary hearing, indictment, 
information, or arraignment); see Bruce v. Duckworth, 659 F.2d 776, 783 (7th Cir. 1981) (no right to 
counsel when identification made for purpose of providing probable cause to charge defendant, even 
though identification occurred after defendant indicted for different crime); Passman v. Blackbum, 652 
F.2d 559, 565-66 (5th Cir. 1981) (no right to counsel when identification made on night of crime be
cause identification occurred prior to commitment by government to prosecute), cert, denied, 102 S. Ct. 
1722 (1982); Lomax v. Alabama, 629 F.2d 413, 415 (5th Cir. 1980) (no right to counsel at postarrest 
lineup), cert, denied, 454 U.S. 360 (1981).

490. See United States v. Ash, 413 U.S. 300, 317-21 (1973) (no right to counsel at photo display).
491. See United States v. White, 617 F.2d 1131, 1135 (5th Cir. 1980) (no sixth amendment right to 

counsel at interview of witness conducted after lineup); United States v. Bierey, 588 F.2d 620, 624 (8th 
Cir. 1978) (no sixth amendment right to counsel at interview of witness conducted after lineup because 
counsel need not be present to conduct effective cross examination at trial), cert, denied, 440 U.S. 927 
(1979); United States v. Rich, 580 F.2d 929, 933 (9th Cir.) (no due process right to counsel at interview 
of witness conducted after postindictment lineup), cert, denied, 439 U.S. 935 (1978).

492. United States v. Ash, 413 U.S. 300, 321 (1973) (no right to counsel at photo display because 
inherent risks of prejudice not sufficiently grave to require sixth amendment protection); see United 
States v. Gay, 623 F.2d 673, 675 (10th Cir.) (no right to counsel at postarrest photo display), cert, 
denied, 449 U.S. 957 (1980).

493. See Brown v. Harris, 666 F.2d 782, 784-85 (2d Cir. 1981) (voice identification admissible at 
kidnapping trial when, without counsel present, officers interviewed defendant about unrelated charges 
and later identified defendant’s voice on ransom tape), cert, denied, 102 S. Ct. 2017 (1982); United 
States v. Dupree, 553 F.2d 1189, 1192 (8th Cir.) (no right to counsel at preindictment voice identifica
tion), cert, denied, 434 U.S. 986 (1977).

494. See Kirby v. Illinois, 406 U.S. 682, 690-91 (1972) (plurality opinion) (preindictment identifica
tion does not require presence of counsel; admissibility of evidence governed by due process standard); 
Coleman v. Alabama, 399 U.S. 1, 3-4 (1970) (same); United States v. Thevis, 665 F.2d 616, 643 (5th Cir' 
1982) (purely inadvertent meeting in courthouse of witness and defendant prior to trial does not require 
presence of counsel; due process governs).

The right to counsel established in Wade applies only to postindictment cor
poreal identification procedures.488 Thus, the right to counsel has not been ex
tended to identification procedures that occur prior to indictment or other 
formal charges489 or that do not require the defendant’s presence.490 For ex
ample, a defendant has no right to have counsel present at a post-lineup inter
view of an identifying witness,491 at a photographic display,492 or at a pretrial 
voice identification.493 A defendant instead must rely on due process princi
ples to challenge unnecessarily suggestive procedures that occur at these stages, 
whether or not an attorney is present.494
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Due Process. In Stovall v. Denno** 5 the Supreme Court established a

495. 388 U.S. 293 (1967).
496. Id. at 301-302; see United States v. Simmons, 390 U.S. 377, 384 (1968) (due process standard 

governs admissibility of in-court identifications when witnesses previously viewed defendant at alleg
edly suggestive photographic display).

497. 409 U.S. 188 (1972).
498. Id. at 199-200 (reliability is linchpin in determining admissibility of identification testimony).
499. 432 U.S. 98 (1977).
500. 432 U.S. at 114. Before Manson, some courts applied the Biggers analysis only to identifications 

occurring -pts-Stovall and applied a per se exclusionary rule to unnecessarily suggestive identifications 
occurring post Stovall. Id. at 110; see Brathwaite v. Manson, 527 F.2d 363, 371 (2d Cir. 1975) (post- 
Stovall identification evidence per se excluded because based on unnecessarily suggestive identification 
procedures), rev’d, Manson v. Brathwaite, 432 U.S. 98 (1977).

501. Id. at 114.
502. Id.
503. Id. In addition, courts often rely on the Biggers reliability factors to determine whether an in

court identification is admissible despite a suggestive out-of-court identification. See, e.g, United States 
v. Bode, 668 F.2d 1004, 1005 (8th Cir. 1982) (in-court identification admissible even though witness 
viewed allegedly suggestive photo display because Biggers reliability factors satisfied); McNary v. 
Sowders, 660 F.2d 703, 708-09 (6th Cir. 1981) (in-court identification admissible even though witness 
earlier viewed single “mug shot” of defendant because Biggers reliability factors satisfied); Johnson V. 
Wyrick, 653 F.2d 1234, 1237-38 (8th Cir. 1981) (in-court identification admissible even though witness 
shown suggestive photo display during trial preparation because Biggers reliability factors satisfied), 
cert, denied, 102 S. Ct. 1013 (1982); United States v. Rice, 652 F.2d 521, 524, 528 (5th Cir. 1981) (wit
ness’ identification of defendant at police station while defendant being arraigned did not taint in-court 
identification because Biggers reliability factors satisfied).

The Second Circuit has stated that Wade independent source factors are functionally equivalent to 
the Biggers reliability factors. Solomon v. Smith, 645 F.2d 1179, 1188 (2d Cir. 1981). Moreover, in 
United States v. Crews, 445 U.S. 463 (1980), the Supreme Court applied the Biggers analysis to deter
mine the admissibility of identification evidence tainted by an illegal search. Id. at 471. Thus courts 
apparently may use the Biggers reliability analysis to determine the existence of an independent source 
for identification testimony obtained through a violation of the fourth, fifth, or sixth amendments.

due process right to exclude unreliable identification testimony that results 
from procedures that are both unnecessarily suggestive and conducive to irrep
arable mistaken identification.495 496 497 Subsequently, the Court in Neil v. Biggers** 1 
adopted a less stringent approach, indicating that the primary focus in the due 
process inquiry is the reliability of the identification and concluding that only a 
very substantial likelihood of irreparable misidentification warrants exclusion 
of an impermissibly suggestive pretrial confrontation.498 499 Because the Biggers 
identification occurred before the Court’s Stovall decision, the Court in Big
gers did not discuss whether post-V/ora// identifications should be evaluated 
by the stricter due process test established in Stovall.

More recently, the Supreme Court in Manson v. Brathwaite***  extended the 
Biggers analysis to \><ysX-Stovall identifications500 and held that identification 
evidence derived from an unnecessarily suggestive source need not be ex
cluded if the totality of the circumstances indicates its reliability.501 To deter
mine the reliability of the identification, the Manson Court adopted the five 
factors enumerated in Biggers', the witness’ opportunity to view the criminal at 
the time of the crime; the witness’ degree of attention at the time of the crime; 
the accuracy of the witness’ prior description of the criminal; the witness’ level 
of certainty when identifying the suspect at the confrontation; and the length 
of time between the crime and the confrontation.502 The Court concluded that 
courts should determine the admissibility of identification testimony by bal
ancing reliability, as measured by the Biggers factors, against the corrupting 
effect of the suggestive procedures.503



1982] Project: Criminal Procedure 421

After Manson, some courts have employed a two-step analysis in which the 
defendant must prove that the identification procedure used was unnecessary 
and impermissibly suggestive before the court will consider the reliability of 
the identification under the Biggers analysis.504 Other courts explicitly balance 
the suggestiveness of the identification procedure against the reliability of the 
evidence.505 Under either test identification testimony is not admissible unless 
reliable.506

Although the circuit courts have not articulated bright-line tests, they have 
developed guidelines defining undue suggestiveness or improper police identi
fication procedures. For example, a defendant has no constitutional right to 
require police to hold a lineup rather than employ alternative identification 
procedures that pose greater risks of prejudice.507 A showup generally is 
valid508 even if the circumstances of the showup indicate that the danger of 
coercion and suggestivity is substantial.509 Nor is it necessarily impermissible 
to conduct a photo display whose composition and procedure are 
suggestive.510

504. See, eg., United States v. Thevis, 665 F.2d 616, 643 (5th Cir. 1982) (identification procedure not 
unduly suggestive when witness inadvertently observes defendant; moreover, such identification likely 
to be reliable); United States v. Mefford, 658 F.2d 588, 590 (8th Cir. 1981) (photo display not sugges
tive; even if display suggestive, identification admissible because Biggers reliability factors satisfied), 
cert, denied., 102 S. Ct. 1636 (1982).

505. See, e.g, Sales v. Harris, 675 F.2d 532, 538 (2d Cir. 1982) (photo display and lineup identifica
tions admissible because reliability, as measured by Biggers reliability factors, outweighs any undue 
suggestiveness); McGee v. Estelle, 625 F.2d 1206, 1209-10 (9th Cir. 1980) (lineup identification admissi
ble because reliability, as measured by Biggers factors, outweighs any undue suggestiveness), cert, de
nied, 449 U.S. 1089 (1981).

506. Courts often assume that an identification procedure is suggestive and proceed directly to the 
issue of reliability. See United States v. Bruner, 657 F.2d 1278, 1294-95 (D.C. Cir. 1981) (despite as
sumed suggestiveness of pretrial photo display, in-court identification admissible because no “substan
tial likelihood of irreparable misidentification”); Washington v. Watkins, 655 F.2d 1346, 1361-62 & 
nn.30-31 (5th Cir. 1981) (despite assumed suggestiveness of pretrial identification, in-court identifica
tion admissible because Biggers reliability factors satisfied), cert, denied, 102 S. Ct. 2021 (1982); 
Preacher v. Estelle, 626 F.2d 1222, 1223 (5th Cir. 1980) (despite assumed suggestiveness of identifica
tion procedure, identification admissible because reliable), cert, denied, 452 U.S. 543 (1981). The Fifth 
Circuit presumes that a photo display is impermissibly suggestive when the police fail to preserve it. 
Branch v. Estelle, 631 F.2d 1229, 1234-35 (5th Cir. 1980); United States v. Sonderup, 639 F.2d 294, 298- 
99 (5th Cir. 1981) (citing Branch}, cert, denied, 452 U.S. 920 (1981).

507. See United States v. Bennett, 675 F.2d 596, 598 (4th Cir. 1982) (no constitutional right to lineup 
at trial, identification admissible although defendant only black man in courtroom), cert, denied, 102 S 
Ct. 2306 (1981); United States v. Hadley, 671 F.2d 1112, 1115 (8th Cir. 1982) (although lineup proce
dure readily available, showup identification not per se unconstitutional); United States v. Overstag, 
619 F.2d 767, 771 (8th Cir. 1980) (no constitutional right to lineup; witness identified defendant in 
photo display as well as in court and no prejudice shown from absence of lineup).

508. See United States v. Hammond, 666 F.2d 435, 439-40 (9th Cir. 1982) (showup identification 
admissible when reliable); United States v. Williams, 626 F.2d 697, 702-03 (9th Cir.) (showup identifi
cation admissible when Biggers reliability factors satisfied), cert, denied, 449 U.S. 1020 (1980); Robin
son v. Smith, 624 F.2d 54, 55 (6th Cir. 1980) (same). An in-court identification is not impermissibly 
suggestive when the defendant is required to stand. See United States v. Bright, 630 F.2d 804, 818-19 
(5th Cir. 1980) (in-court identification admissible even though witness unable to identify defendant 
until defendant requested to stand).

509. See Joshua v. Maggio, 674 F.2d 376, 378-79 (5th Cir. 1982) (showup identification at hospital by 
witness injured in assault admissible because reliable); United States v. Hadley, 671 F.2d 1112, 1115 
(8th Cir. 1982) (showup identification when witness viewed defendant in handcuffs and surrounded by 
police admissible because Biggers reliability factors satisfied); cf. United States v. Booth, 669 F.2d 1231, 
1239 (9th Cir. 1981) (showup identification of handcuffed suspect at scene of crime permissible; no 
requirement that exigent circumstances justify such procedures).

510. See Nettles v. Wainwright, 677 F.2d 410, 414 (5th Cir. 1982) (despite inconclusive identification
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Evidentiary Hearings. The Federal Rules of Criminal Procedure require
a defendant to move to suppress identification evidence before trial.* 511 This 
procedure allows the trial court to decide evidentiary issues before empaneling 
the jury and thereby promotes an orderly trial.512 In some circumstances, 
however, the trial court may entertain a motion to suppress identification evi
dence at trial.513 Further, the defendant may raise the suppression claim for 
the first time on appeal if the admission of identification evidence was plain 
error.514

using photo display and subsequent definite identification at lineup, testimony concerning identifica
tions admissible because Biggers reliability factors satisfied); United States v. Cord, 654 F.2d 490, 492- 
93 (7th Cir. 1981) (despite suggestiveness of including in photo display picture of only one of two 
persons identified in earlier photo display, identification admissible because Biggers reliability factors 
satisfied); United States v. Baldwin, 644 F.2d 381, 385 (5th Cir. 1981) (per curiam) (despite suggestive 
photo display in which witness shown only two photos, identification admissible because Biggers relia
bility factors satisfied). Physical differences among people in a photo display do not necessarily invali
date the identification. United States v. Mefford, 658 F.2d 588, 591 (8th Cir. 1981) (photo display not 
suggestive although others pictured not in defendant’s age group; even if photo display suggestive, 
evidence admissible because Biggers reliability factors satisfied), cert, denied, 102 S. Ct. 1636 (1982). 
Courts also use the Biggers analysis when voice identifications are challenged. Brown v. Harris, 666 
F.2d 782, 785-86 (2d Cir. 1981) (despite suggestiveness of telling witness shortly before voice identifica
tion that defendant is focus of police investigation, identification admissible because Biggers reliability 
factors satisfied), cert, denied, 102 S. Ct. 2017 (1982).

511. Fed. R. Crim. P. 12(b)(3). A motion to suppress evidence is waived if not made prior to trial or 
on a pretrial date set by the court. Fed. R. Crim. P. 12(f).

512. Solomon v. United States, 408 F.2d 1306, 1309 (D.C. Cir. 1969) (dictum); see United States v. 
Williams, 592 F.2d 1277, 1280-81 (5th Cir. 1979) (reversible error for court to deny defendant opportu
nity to present witnesses at pretrial suppression hearing challenging photo display).

513. See United States v. Cranson, 453 F.2d 123, 126 (4th Cir. 1971) (court should entertain motion 
at trial if defendant demonstrates he was reasonably unaware that identification evidence would be 
offered or that identification tainted), cert, denied, 406 U.S. 909 (1972), cf. Solomon v. United States, 
408 F.2d 1306, 1309 (D.C. Cir. 1969) (dictum) (motion during trial not preferred but permissible be
cause allows decision on admissibility before fatally prejudicial testimony presented to jury).

514. See United States v. Mann, 557 F.2d 1211, 1216 (5th Cir. 1977) (court may consider defendant’s 
suppression claim on appeal when admission at trial constitutes plain error); Solomon v. United States, 
408 F.2d 1306, 1309 (D.C. Cir. 1969) (same); cf. Manson v. Brathwaite, 432 U.S. 98, 102 (1977) (due 
process challenge to identification testimony reviewed in habeas corpus case although petitioner failed 
to object to testimony during state trial). See generally Fed. R. Crim. P. 52(b) (reviewing court may 
notice plain errors or defects affecting substantial rights).

515. 449 U.S. 341 (1981).
516. Id. at 349; see Holifield v. Davis, 662 F.2d 710, 711 (11th Cir. 1981) (no per se rule requires 

hearing on identification evidence outside presence of jury) (citing Sowders), cert, denied, 102 S. Ct. 
1730 (1982).

517. Id. at 343. The defendant argued that Jackson v. Denno, 378 U.S. 368 (1964), established a per 
se due process right to a hearing outside the presence of the jury when the voluntariness of a confession 
was in issue. 449 U.S. at 346. Analogizing to Jackson, the defendant contended that the Constitution 
requires a similar hearing when the reliability of identification evidence is contested. Id. at 346. The 
Court implied that Jackson did not create a per se rule. Id. at 346 n.3.

518. Id. at 347. The Court stated that in the case of identification evidence there is no reason to 
assume that juries will not follow instructions. Id. The Court stressed that “the only duty of a jury in 

Last term in Watkins v. Sawders515 the Supreme Court held that the Consti
tution does not require a court to conduct an evidentiary hearing on identifica
tion testimony outside the presence of the jury.516 The Court rejected the 
defendant’s argument in Watkins that the state trial court violated the due 
process clause of the fourteenth amendment by conducting a suppression hear
ing to determine the admissibility of identification evidence in the presence of 
the jury.517 Because a determination of reliability is traditionally entrusted to 
the jury,518 the Court reasoned that conducting a hearing before the jury is 
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constitutionally permissible because cross examination effectively preserves the 
defendant’s due process rights and ensures the reliability of the identification 
evidence.519

cases in which identification evidence has been admitted will often be to assess the reliability of that 
evidence.” Id. (emphasis in original). But see Foster v. California, 394 U.S. 440, 442-43 n.2 (1969) 
(although reliability of properly admitted eyewitness identification is matter for jury, “in some cases the 
procedures leading to an eyewitness identification may be so defective as to make the identification 
constitutionally inadmissible as a matter of law.”).

519. Id. at 348-49. The majority recognized that it is often advisable for a court to determine the 
admissibility of identification evidence outside the presence of the jury. Id. at 349. Further, the Court 
noted that in some circumstances the Constitution may require such a procedure. Id. The Constitu
tion, however, does not mandate a per se rule compelling such a procedure in every case. Id. at 349.

520. The fifth amendment provides: “[n]o person . . . shall be compelled in any criminal case to be a 
witness against himself . . . .” U.S. Const, amend. V. The Supreme Court has held that the fifth 
amendment privilege against self-incrimination is applicable to the states through the fourteenth 
amendment. Malloy v. Hogan, 378 U.S. 1, 6 (1964). The privilege also may be asserted in a juvenile 
proceeding. In re Gault, 387 U.S. 1, 55 (1967).

521. 384 U.S. 436 (1966).
522. Id. at 457. The Supreme Court’s primary concern in Miranda was that the coercive atmosphere 

created by police custody and interrogation would “subjugate the individual to the will of his exam
iner,” id., and thereby undermine the privilege against compulsory self-incrimination. Id. at 457-58. 
467.

523. Id. at 444, 478-79.
524. 453 U.S. 355 (1981) (per curiam).
525. Id. at 359-60. In Miranda the Court mandated the use of its own formulation or of “other 

procedures which are at least as effective in apprising accused persons of their right of silence and in 
assuring a continuous opportunity to exercise it.” 384 U.S. at 467; see United States v. Weeks, 645 F.2d 
658, 660 (8th Cir. 1981) (warnings effective despite departure from precise text of Miranda}.

526. California v. Prysock, 453 U.S. at 361. In Prysock the police informed a minor prior to a re
corded conversation: “You have the right to talk to a lawyer before you are questioned, have him 
present with you while you are being questioned, and all during the questioning.” Id. at 356. He was 
also informed that he had the right to have his parents present and to have a lawyer appointed at no 
cost. Id. at 357.

527. Id. at 360; see United States v. Contreras, 667 F.2d 976, 979 (11th Cir. 1982) (Miranda warnings 
not deficient although defendant not told of right to have counsel appointed immediately because de
fendant informed of right to consult with attorney prior to questioning and right to appointed counsel 
not conditioned upon any future event).

CONFESSIONS

The fifth amendment guarantees the privilege against compulsory self
incrimination.520 In Miranda v. Arizona52' the Supreme Court established 
procedural safeguards to protect the exercise of this privilege from the coercive 
effects of custodial interrogation.522 Miranda requires that prior to custodial 
interrogation law enforcement officials advise a suspect that he has the right to 
remain silent, that his statements may be used against him at trial, that he has 
the right to consult with an attorney, and that if he cannot afford to hire an 
attorney one will be appointed to represent him.523 524 Last term in California v. 
Prysock52A the Supreme Court reiterated that no “talismanic incantation” of 
the Miranda warnings is required.525 The Court ruled that Miranda warnings 
must fully inform the accused of his right to consult with an attorney prior to 
questioning526 and must not link the offer of appointed counsel to some future 
time after the interrogation.527 If the suspect indicates in any manner, either 
prior to or during questioning, that he wishes to remain silent, interrogation 
must cease and may not recommence until the defendant knowingly, intelli
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gently, and voluntarily waives his fifth amendment rights.528 Similarly, once 
the suspect asserts his right to counsel, interrogation must cease until counsel is 
present529 or until the suspect validly waives the right previously asserted.530

Statements taken in violation of Miranda are inadmissible in the prosecu
tion’s case-in-chief.531 Appellate courts, however, may review the admission 
of such statements to determine whether their introduction into evidence con
stitutes harmless error.532 Moreover, the prosecution may introduce evidence 
of voluntary statements obtained in violation of Miranda for the limited pur
pose of impeaching the defendant’s direct testimony or his responses during 
cross-examination.533 The prosecution may not use involuntary statements for 
any purpose during trial.534 On the other hand, spontaneous statements that 
are volunteered by the defendant are admissible despite a failure to comply 
with the Miranda safeguards.535

528. Miranda v. Arizona, 384 U.S. at 473-76. The admissibility of statements obtained after the 
person in custody has decided to remain silent depends upon whether his “right to cut off questioning” 
was “scrupulously honored.” Michigan v. Mosley, 423 U.S. 96, 104 (1975). Reinitiation of questioning 
is not absolutely forbidden. See id. at 104-07 (Miranda not violated when incriminating statements 
made during second interrogation because police immediately ceased first interrogation upon accused’s 
request, police resumed questioning only after two hour interval and readministration of warnings, and 
second interrogation about crime unrelated to first interrogation).

529. Miranda v. Arizona, 384 U.S. at 474.
530. Id. at 475-76; see supra notes 571-97 and accompanying text (discussing waiver of right to 

counsel).
531. Miranda v. Arizona, 384 U.S. at 479. Miranda established that unless the government demon

strates that proper warnings were given and that the defendant validly waived his fifth amendment 
rights, it may not use evidence obtained through custodial interrogation against the defendant at trial. 
Id.

532. See, e.g., Hinman v. McCarthy, 676 F.2d 343, 352 (9th Cir. 1982) (admission of statement ob
tained in violation of Miranda not harmless error because prosecution failed to prove that admission of 
statement did not materially affect verdict); United States v. Douglas, 668 F.2d 459, 462 (10th Cir.) 
(admission of statement obtained in violation of Miranda harmless error because statement exculpatory 
and evidence cumulative), cert, denied, 102 S. Ct. 2908 (1982); United States v. Moody, 649 F.2d 124, 
127-28 (2d Cir. 1981) (admission of statement obtained in violation of Miranda harmless error because 
effect of admission de minimus); United States v. Anthon, 648 F.2d 669, 673 (10th Cir. 1981) (admission 
of statement made following administration of incomplete Miranda warnings harmless error because 
statement unrelated to crime with which defendant charged), cert, denied, 102 S. Ct. 1039 (1982).

533. See United States v. Havens, 446 U.S. 620, 627-28 (1980) (use of otherwise inadmissible evi
dence to impeach statements of accused made in response to government cross-examination proper); 
Oregan v. Hass, 420 U.S. 714, 722-24 (1975) (use of otherwise inadmissible evidence to impeach state
ments of accused made during direct testimony proper); Harris v. New York, 401 U.S. 222, 224 (1971) 
(same); cf. Hinman v. McCarthy, 676 F.2d 343, 349 (9th Cir. 1982) (statements obtained in violation of 
Miranda improperly admitted to prove guilt because judge failed to give instruction limiting use to 
issue of defendant’s credibility). The Supreme Court also has permitted the use of illegally obtained 
statements to locate witnesses identified in the statements. Michigan v. Tucker, 417 U.S. 433, 449-50 
(1974). See generally United States v. Hinckley, 672 F.2d 115, 133 n.117 (D C. Cir. 1982) (per curiam) 
(discusing permitted uses of tainted evidence).

534. See Payne v. Arkansas, 356 U.S. 560, 567-68 (1958) (when police held defendant incommuni
cado for two days with almost no food and police chief offered probable protection from 30-40 people if 
defendant confessed, subsequent confession not useable for any purpose).

535. Miranda v. Arizona, 384 U.S. 436, 478 (1966); see United States v. Harrison, 667 F.2d 1158, 
1161 & n.5 (4th Cir.) (suspect’s spontaneously volunteered remark, “You got me,” made after DEA 
agent told him he was suspected of carrying narcotics admissible), cert, denied, 102 S. Ct. 2937 (1982); 
United States v. Garza, 664 F.2d 135, 143 (7th Cir. 1981) (suspect’s voluntary remark that he fired gun 
with right hand made during chemical test designed to detect which hand fired gun admissible because 
defendant initiated conversation and no interrogation by agents), cert, denied, 102 S. Ct. 1620 (1982); 
United States v. Anthon, 648 F.2d 669, 674 (10th Cir. 1981) (defendant’s statement acknowledging drug 
deal voluntarily made during attempt to work out deal with arresting officers admissible despite incom
plete Miranda warnings), cert, denied, 102 S. Ct. 1039 (1982); United States v. Baldwin, 644 F.2d 381, 
384 (5th Cir. 1981) (per curiam) (suspect’s spontaneously volunteered remarks made in response to
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Custodial Interrogation. The Miranda procedural safeguards are re
quired only when a suspect is interrogated in a custodial setting.* 536 The Mi
randa Court characterized custodial interrogation as “questioning initiated by 
law enforcement officers after a person has been taken into custody or other
wise deprived of his freedom of action in any significant way.”537 538 Interroga
tion, as defined by the Supreme Court in Rhode Island v. Innis,™ includes 
either “express questioning or its functional equivalent,” that is, “words or ac
tions on the part of the police . . . that the police should know are reasonably 
likely to elicit an incriminating response from the suspect.”539 Courts have 
held that the questioning of a driver during a routine automobile stop,540 the 
general questioning of a suspect on-the-scene,541 and the initialing and signing 
of a waiver of rights form542 do not constitute interrogation for fifth amend
ment purposes. Furthermore, although courts have held that the routine gath
ering of background biographical data during the booking process ordinarily 
does not constitute interrogation, this limited exception does not encompass all 
questions asked during booking.543 No court has determined conclusively 

seeing agents search his car and overhearing radio broadcast admissible because unforeseeable result of 
officers’ words and actions).

536. Miranda v. Arizona, 384 U.S. 436, 477-78 (1966); see Beckwith v. United States, 425 U.S. 341, 
345-46 (1976) (Miranda inapplicable when IRS agent interviews taxpayer at home because not custo
dial situation); United States v. Amon, 669 F.2d 1351, 1358 (10th Cir. 1981) (Miranda warnings not 
required when government utilizes information supplied on tax forms because not obtained in custodial 
setting); United States v. Timpani, 665 F.2d 1, 3 (1st Cir. 1981) (Miranda inapplicable when defendant 
neither arrested nor interrogated during search of his home for contraband); United States v. Setzer, 
654 F.2d 354, 359 (5th Cir. 1981) (Miranda inapplicable to noncustodial questioning of defendant by 
DEA agent in airport); United States v. Rice, 652 F.2d 521, 527 (5th Cir. 1981) (Miranda inapplicable 
to noncustodial on-the-scene questioning); United States v. Davis, 646 F.2d 1298, 1302 (8th Cir.) (Mi
randa inapplicable when defendant voluntarily conversed with informant and not under arrest), cert, 
denied, 454 U.S. 868 (1981).

537. Miranda v. Arizona, 384 U.S. at 444; see Oregon v. Mathiason, 429 U.S. 492, 495 (1977) (per 
curiam) (Miranda warnings not required when suspect voluntarily submitted to questioning at police 
station and free to depart).

538. 446 U.S. 291 (1980).
539. Id. at 300-01 (footnotes omitted); see id. at 294-95, 303 (suspect who overheard police conversa

tion about safety of children playing in area where murder weapon discarded not subject to interroga
tion). “Incriminating responses” include both exculpatory and inculpatory statements. Id. at 301 n.5; 
see United States v. Morin, 665 F.2d 765, 771 (5th Cir. 1982) (defendant’s disclaimer of luggage “in
criminating response” when deliberately elicited by police so they could search it as abandoned).

540. See United States v. Weber, 668 F.2d 552, 561 (1st Cir. 1981) (no interrogation when defendant 
questioned about his connection with passengers during automobile stop because questions "routine, 
understandable and straightforward”), cert, denied, 102 S. Ct. 2904 (1982).

541. See United States v. Booth, 669 F.2d 1231, 1238-39 (9th Cir. 1981) (no interrogation when 
defendant asked his name, age, and residence in vicinity of robbery); United States v. Grady, 665 F.2d 
831, 833-34 (8th Cir. 1981) (no interrogation when defendant asked to accompany officer outside liquor 
store, produce identification, and answer questions about counterfeit currency because not interrogated 
in custodial setting). The Booth court noted, however, that questions relating to the defendant's reasons 
for being in the city and his prior arrest record, although asked in the vicinity of the robbery, consti
tuted interrogation because the questions were designed to elicit incriminating responses. United States 
v. Booth, 669 F.2d at 1238.

542. See United States v. Regilio, 669 F.2d 1169, 1177 (7th Cir. 1981) (no interrogation when de
fendant given waiver form and asked to initial each warning and sign statement indicating refusal to 
waive rights because procedure routine and “normally attendant to arrest”), cert, denied, 102 S. Ct. 
2959 (1982).

543. See United States v. McCulley, 673 F.2d 346, 351 (11th Cir. 1982) (statement made during 
booking process relating to defendant’s employment admissible because not prejudicial in light of over
whelming evidence of guilt); United States v. Downing, 665 F.2d 404, 406-07 (1st Cir. 1981) (questions 
asked during booking relating to suspect’s keys and location of plane constituted interrogation because 
not part of routine booking process); cf. United States v. Hinckley, 672 F.2d 115, 122 (D.C. Cir. 1982) 
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whether authorities must administer Miranda warnings to grand jury witnesses 
prior to taking their testimony.544

(per curiam) (25-minute background interview conducted five hours after suspect taken into custody 
constituted interrogation because questioning about crime not analogous to routine questioning at 
booking). See generally ALI, A Model Code of Pre-Arraignment Procedure § 140.8(5), at 49, 53 (1975) 
(asking suspect if he is hungry or hurt not interrogation). But see Proctor v. United States, 404 F.2d 
819, 820-21 (D.C. Cir. 1968) (asking routine question “are you employed” to fill out lineup sheet can 
constitute interrogation).

544. Cf. United States v. Heldt, 668 F.2d 1238, 1253 (D.C. Cir. 1981) (per curiam) {Miranda warn
ings unnecessary in grand jury proceedings when witness already found guilty of action in question 
and. therefore, no longer entitled to claim fifth amendment privilege), cert, denied, 102 S. Ct. 1971 
(1982); United States v. Indorato, 628 F.2d 711, 717 (1st Cir.) (grand jury testimony of state police 
officer not coerced when officer consulted with counsel, was fully advised of Miranda rights, knew he 
was target of investigation, and was not ordered to testify by superiors), cert, denied, 449 U.S. 1016 
(1980). The Department of Justice has established an internal policy under which grand jury witnesses 
are given Miranda warnings and are informed of their status as targets. 9 United States Attorneys’ 
Manual ch. 11.250 (1979).

545. United States v. Montos, 421 F.2d 215, 223 (5th Cir.), cert, denied, 397 U.S. 1022 (1970); see 
United States v. Wasler, 670 F.2d 539, 542 (5th Cir. 1982) (no custody when agent interviewed defend
ant because no probable cause to arrest, agent did not intend to hold defendant, and defendant free to 
leave). The Fifth Circuit has held that the lawful border search of an American vessel by customs 
agents does not create a custodial situation requiring Miranda warnings. See United States v. McPher
son, 664 F.2d 69, 73 (5th Cir. 1981) (prearrest statements made by defendant in response to questioning 
during routine customs inspection admissible); United States v. Gray, 659 F.2d 1296, 1301 (5th Cir. 
1981) (prearrest statements made by defendant during routine Coast Guard stop, boarding, and inspec
tion admissible).

546. See, e.g., United States v. Booth, 669 F.2d 1231, 1236 (9th Cir. 1981) (applying four factor test, 
defendant in custody when told he matched description of suspect and then searched and handcuffed); 
United States v. Leyva, 659 F.2d 118, 120-21 (9th Cir. 1981) (applying four factor test, defendant not in 
custody when defendant interviewed in “low key” manner in her home, understood nature of offense 
and not coerced), cert, denied, 102 S. Ct. 1030 (1982); United States v. Estrada-Lucas, 651 F.2d 1261, 
1266 (9th Cir. 1980) (applying four factor test, defendant in custody during customs inspection when 
not told she was free to leave and confronted with evidence of illegally imported merchandise).

547. See Podlaski v. Butterworth, 677 F.2d 8, 9-10 (1st Cir. 1982) (applying objective test, defendant 
not in custody when questioned on back steps of his house); Moore v. Ballone, 658 F.2d 218, 227 (4th 
Cir. 1981) (applying objective test, suspect in custody when questioned for at least one hour incommu
nicado and detained continuously for five hours). In Moore the Fourth Circuit expressly rejected the 
Fifth Circuit’s subjective text. Moore v. Ballone, 658 F.2d at 227 n.5.

548. See United States v. Jamieson-McKames Pharmaceuticals, Inc., 651 F.2d 532, 543 (8th Cir.
1981) {Miranda inapplicable when defendants not in custody in part because FDA agents without au
thority to make arrests), cert, denied, 102 S. Ct. 1709 (1982).

Although the Supreme Court has not defined custody, the circuit courts have 
adopted a variety of approaches to determine whether a suspect was in custody 
for fifth amendment purposes. The Fifth Circuit applies a subjective test in 
which it considers the existence of probable cause for arrest, the subjective 
intent of the police, the subjective belief of the suspect regarding his freedom, 
and the focus of the investigation.545 The Ninth Circuit employs an objective 
reasonable person standard, in which it looks at four different factors: the lan
guage used by the officer to summon the suspect, the physical surroundings of 
the interrogation, the extent to which the suspect is confronted with evidence 
of his guilt, and the amount of pressure exerted to detain the suspect.546 The 
First and Fourth Circuits also employ an objective test, in which custody is 
determined by an examination of the objective manifestations of the suspect’s 
deprivation of liberty, rather than by the examiners’ unexpressed personal 
knowledge or attitudes.547 Other factors that courts consider in determining 
the custody issue include the authority of the law enforcement officials to make 
the arrest,548 the suspect’s status as an arrestee,549 the duration of the suspect’s 
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detention,550 whether the defendant was handcuffed,551 and the location where 
the questioning took place.552

The fifth amendment privilege does not extend to all incriminating evidence 
obtained from the accused. This term in Washington v. Chrisman553 the 
Supreme Court reiterated the longstanding rule that only testimonial or com
municative evidence elicited involuntarily is proscribed.554 The Court held 
that the defendant’s act of returning to his room to retrieve his identification 
following his arrest for possession of an alcoholic beverage by a minor was 
neither incriminating nor a testimonial communication, even though age was 
an element of the offense for which the defendant had been arrested.555 Last 
term in Estelle v. Smith556 the Supreme Court held that communications made 
during a court-ordered psychiatric examination are testimonial in nature and 
that such examinations must be treated the same as custodial interrogations by 
the police.557 The Fifth Circuit this term retroactively applied Smith in setting 
aside a death sentence.558 The court stated that retroactive application was 
proper because Smith did not establish a new principle of federal constitu
tional law; rather, the Supreme Court merely had applied the Miranda princi
ples to a new factual situation.559

Postarraignment Interrogation. The sixth amendment right to coun
sel560 attaches once adversary judicial proceedings have commenced.561 Once

549. See United States v. Davis, 646 F.2d 1298, 1302 (8th Cir.) (no custody in part because defendant 
not arrested prior to or during conversation with informant), cert, denied, 454 U.S. 868 (1981).

550. See United States v. Chamberlin, 644 F.2d 1262, 1267-68 (9th Cir. 1980) (suspect in custody 
when held in police car for 20 minutes while officers sought accomplice).

551. See United States v. Booth, 669 F.2d 1231, 1236 (9th Cir. 1981) (handcuffing of suspect one 
factor in determining whether suspect in custody).

552. See United States v. Dennis, 645 F.2d 517, 523 (Sth Cir.) (no custody when suspect questioned 
at his place of business), cert, denied, 454 U.S. 1034 (1981).

553. 102 S. Ct. 812 (1982).
554. Id. at 816 n.3.
555. Id., see also United States v. Dionisio, 410 U.S. 1, 7 (1973) (compelled voice exemplar not 

testimonial because only measure of physical properties of witness’ voice); United States v. Wade, 388 
U.S. 218, 222-23 (1967) (compelled appearance in lineup not testimonial because no compulsion to 
disclose knowledge); Schmerber v. California, 384 U.S. 757, 761 (1966) (compelled blood alcohol con
tent test not testimonial); United States v. Chaney, 662 F.2d 1148, 1155 (5th Cir. 1981) (compelled 
handwriting exemplar not violative of fifth amendment).

556. 451 U.S. 454 (1981).
557. Id. at 467-68. The Court excluded the psychiatrist’s testimony because the defendant was not 

advised prior to testing of his right to remain silent or that his statements could be used against him. 
Id.

558. Battie v. Estelle, 655 F.2d 692, 699 (5th Cir. 1981). In Battie, unlike in Smith, the defendant had 
requested the psychiatric exam. Id. at 702. The Fifth Circuit found this distinction to be unimportant 
because, although the purpose of the requested exam was to determine competency to stand trial, the 
government used the psychiatrist’s testimony during sentencing on the issue of future dangerousness. 
Id. Voluntary submission to the examination did not in itself constitute a waiver because the defendant 
submitted to the examination for a limited purpose. Id.

559. Id. at 699. The court explained that in both Miranda and Smith the state had used as part of its 
case statements obtained when a state agent conducted a custodial interrogation without advising the 
suspect of his fifth amendment rights. Battie v. Estelle, 655 F.2d at 698-99.

The Fifth Circuit enumerated five factors that must be present for Smith to apply: the defendant 
must be in custody during the testing; the testing must constitute interrogation; the testing must be 
conducted by an agent of the state; the agent must fail to advise the defendant of his fifth amendment 
rights; and the defendant must neither request the exam nor introduce psychiatric evidence. Id. at 699- 
700. The court found these five conditions sufficiently present in Battie. Id.

560. The sixth amendment provides that “(i]n all criminal prosecutions, the accused shall enjoy the 
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proceedings begin, law enforcement officials may not interrogate a suspect in 
the absence of counsel* 561 562 unless the suspect has validly waived that right.563 
As defined by the Supreme Court in Massiah v. United States,564 interrogation 
occurs for sixth amendment purposes when law enforcement officials deliber
ately elicit incriminating statements from the accused in the absence of coun
sel.565 Interrogation, however, is not limited to direct questioning by the 
government. The Supreme Court held in United States v. Henry566 that the 
intentional planting of an informant in a suspect’s cell for the purpose of elicit
ing incriminatory statements violated the sixth amendment.567

right ... to have the Assistance of Counsel for his defence.” U.S. Const, amend. VI. The Supreme 
Court has held that the sixth amendment right to counsel is applicable to the states through the four
teenth amendment. Gideon v. Wainwright, 372 U.S. 335, 342-43 (1963).

561. Moore v. Illinois, 434 U.S. 220, 226-27 (1977); Kirby v. Illinois, 406 U.S. 682, 688 (1972) (plural
ity opinion). Compare Kirby v. Illinois, 406 U.S. at 684-85, 690 (no sixth amendment right to counsel at 
preindictment identification) and United States v. Hollingshead, 672 F.2d 751, 755 (9th Cir. 1982) (no 
sixth amendment right to counsel when tape-recorded conversation with government informant took 
place before suspect in custody or charges filed) and United States v. Cates, 663 F.2d 947, 948 (9th Cir. 
1981) (no sixth amendment right to counsel when admissions made over telephone before arrest) and 
Jacks v. Duckworth, 651 F.2d 480, 483 (7th Cir. 1981) (no sixth amendment right to counsel when tape 
recorded conversation with detective took place soon after suspect’s arrest), cert, denied, 102 S. Ct. 1010 
(1982) and United States v. Kenny, 645 F.2d 1323, 1338 (9th Cir.) (no sixth amendment right to counsel 
when tape recorded conversation with informant took place while case still in investigatory stage and 
before suspect charged), cert, denied, 452 U.S. 920 (1981) with Brewer v. Williams, 430 U.S. 387, 398- 
401 (1977) (sixth amendment right to counsel violated when in “Christian burial speech” officer delib
erately sought incriminating information without counsel present from defendant who had been ar
rested, arraigned, and committed to jail) and United States v. Wade, 388 U.S. 218, 237 (1967) (sixth 
amendment right to counsel applies during postindictment lineup) and Massiah v. United States, 377 
U.S. 201, 206 (1964) (sixth amendment right to counsel violated when police eavesdropped on conver
sation between informant and defendant who had been indicted).

562. See Brewer v. Williams, 430 U.S. 387, 398-99 (1977) (detective’s conversation with defendant 
without counsel present violated sixth amendment when detective sought incriminating evidence); Mas
siah v. United States, 377 U.S. 201, 206 (1964) (effort to deliberately elicit incriminating statements 
from defendant after counsel retained violated sixth amendment). Even though the suspect stands 
accused of a crime, the government may investigate other criminal acts. See United States v. Calhoun, 
669 F.2d 923, 925 (4th Cir.) (statements made by defendant to officers wearing concealed recording 
devices upon arrival at courthouse to face gambling charges admissible at subsequent trial on distinct 
bribery charges), cert, denied, 102 S. Ct. 2014 (1982).

563. See Brewer v. Williams, 430 U.S. at 404 (state must prove waiver to introduce defendant’s 
statement made during interrogation without counsel present). To demonstrate that the defendant 
waived his sixth amendment right to counsel, the prosecution must prove “an intentional relinquish
ment of a known right or privilege.” Id. (quoting Johnson v. Zerbst, 304 U.S. 458, 464 (1938)).

564. 377 U.S. 201 (1964).
565. Id. at 206.
566. 447 U.S. 264 (1980).
567. Id. at 274; see United States v. Sampol, 636 F.2d 621, 636-38 (D.C. Cir. 1980) (per curiam) 

(defendant’s sixth amendment rights violated when he made incriminating statements to fellow inmate 
who was acting as government informant); cf. United States v. Van Scoy, 654 F.2d 257, 261 (3d Cir.) 
(Henry inapplicable because at time fellow inmate received incriminating letters from defendant, in
mate was not government agent), cert, denied, 102 S. Ct. 977 (1981); United States v. Collins, 652 F.2d 
735, 741 (8th Cir. 1981) (Henry inapplicable because defendant initiated conversation with cellmate), 
cert, denied, 102 S. Ct. 1251 (1982). The extent to which Henry has modified the definition of interroga
tion for sixth amendment purposes is unclear. See United States v. Bagley, 641 F.2d 1235, 1238 n.3 (9th 
Cir.) (extent to which Henry modifies Massiah, if at all, unclear), cert, denied, 454 U.S. 942 (1981).

568. See Weatherford v. Bursey, 429 U.S. 545, 558 (1977) (sixth amendment right to counsel not 
violated when undercover agent met with defendant and his attorney because evidence not tainted, 
defense strategies not communicated, and no purposeful intrusion by agent); United States v. Shapiro, 

Postarrest actions that appear to interfere with the right to counsel do not 
create a per se violation of the sixth amendment.568 To establish a violation of 
the right to counsel, a defendant must show that he was prejudiced by the 
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introduction of evidence obtained during an interrogation conducted without 
the presence of counsel.569 The usual remedy for a violation of the sixth 
amendment right to counsel is the suppression of the evidence obtained during 
the illegal interrogation.570

669 F.2d 593, 598 (9th Cir. 1982) (sixth amendment right to counsel not violated when information 
obtained from postarrest conversation with government witness not introduced at trial).

569. See United States v. Shapiro, 669 F.2d 593, 598 (9th Cir. 1982) (defendant not prejudiced when 
information obtained during postarrest conversation with government witness not offered in evidence); 
United States v. Bagley, 641 F.2d 1235, 1239 (9th Cir.) (defendant not prejudiced when prosecution did 
not receive any information obtained by informant and information not new), cert, denied, 454 U.S. 942 
(1981); cf. Holt v. Wyrick, 649 F.2d 543, 549-50 (8th Cir. 1981) (defendant not prejudiced when infor
mation obtained during taped telephone conversation with prosecution witness used in formulating 
cross-examination of defendant because only slight effect on jury verdict), cert, denied, 102 S. Ct. 1002 
(1982).

570. Brewer v. Williams, 430 U.S. 387, 406 n.12 (1977); Massiah v. United States, 377 U.S. 201. 207 
(1964).

571. Miranda v. Arizona, 384 U.S. 436, 444 (1966); see Tague v. Louisiana, 444 U.S. 469, 471 (1980) 
(per curiam) (government bears burden of establishing that defendant understood implication of 
waiver); cf. In re Bryan, 645 F.2d 331, 333 (5th Cir. 1981) (per curiam) (no valid waiver of fifth amend
ment privilege when defendant did not understand he was waiving rights by entering into plea 
agreement).

572. Miranda v. Arizona, 384 U.S. 436, 470 (1966).
573. See North Carolina v. Butler, 441 U.S. 369, 373, 375-76 (1979) (explicit waiver of right to coun

sel under Miranda not invariably necessary; waiver may be inferred from words and actions of suspect); 
Jurek v. Estelle, 623 F.2d 929, 940 (5th Cir. 1980) (en banc) (no express waiver required when defend
ant repeatedly warned, had rights explained and requested polygraph), cert denied, 450 U.S. 1001 
(1981); see also Fare v. Michael C., 442 U.S. 707, 727 (1979) (applying implicit waiver doctrine to 
juveniles). An explicit written waiver is considered strong evidence that the accused voluntarily waived 
his rights. See United States v. Budzyna, 666 F.2d 666, 672 (1st Cir. 1981) (signed waiver valid when 
defendant voluntarily appeared at FBI office and not deprived of physical liberty); United States v. 
Kiendra, 663 F.2d 349, 352 (1st Cir. 1981) (waiver valid although defendant asserted he signed waiver 
card to get rid of government agent). Courts may find a valid waiver even if the accused previously 
refused to sign a waiver card. See United States v. Bosby, 675 F.2d 1174, 1182 n.13 (11th Cir. 1982) 
(failure to sign written waiver form does not demonstrate that waiver was involuntary); United States v. 
Valle, 644 F.2d 374, 375-76 (8th Cir. 1981) (per curiam) (waiver valid although defendant refused to 
sign waiver card because defendant indicated willingness to talk); United States v. Phillips, 640 F.2d 87, 
93-94 (7th Cir.) (waiver valid although defendant failed to sign waiver card because evidence at trial 
supported finding of valid waiver), cert, denied, 451 U.S. 991 (1981).

574. Miranda v. Arizona, 384 U.S. 436, 475; see North Carolina v. Butler, 441 U.S. 369, 373 (1979) 
(courts must presume that defendant did not waive rights; burden on prosecution to prove valid 
waiver).

575. See United States v. White Bear, 668 F.2d 409, 413 (8th Cir. 1982) (17-year-old defendant of 
average intelligence with high school education capable of making valid waiver).

576. See Henry V. Dees, 658 F.2d 406, 411 (5th Cir. 1981) (waiver by mental retardate with I.Q. of 
65-69 involuntary because police did not take extra precautions required when suspect has limited 
mental ability).

577. See United States v. Kiendra, 663 F.2d 349, 351 (1st Cir. 1981) (defendant allegedly on hunger 
strike for 32 days but not in extremis capable of making valid waiver); United States v. Wilkins, 659 

Assertion and Waiver of Miranda Rights. To use an incriminating state
ment against an accused at trial, the government must prove that the accused 
knowingly, intelligently, and voluntarily waived his Miranda rights prior to 
making the statement.571 Although a Miranda waiver must be made specifi
cally,572 it need not be express but may be inferred from the circumstances.573 
Courts, however, will not presume a waiver from the accused’s silence or from 
the mere fact that he made a confession.574 In determining the validity of a 
waiver, courts will consider such factors as the defendant’s age,575 mental char
acteristics,576 physical condition,577 isolation,578 education,579 and knowledge 
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of the subject of the interrogation.578 579 580 A prior assertion of Miranda rights does 
not preclude the accused from subsequently waiving these rights.581

F.2d 769, 775 (7th Cir.) (defendant injected with two drugs still capable of making valid waiver), cert, 
denied, 102 S. Ct. 681 (1981); United States v. Phillips, 640 F.2d 87, 93-94 (7th Cir.) (defendant alleg
edly weakened by ingestion of alcohol and drugs capable of making valid waiver), cert, denied, 451 U.S. 
991 (1981).

578. See United States v. Kiendra, 663 F.2d 349, 351 (1st Cir. 1981) (defendant who spent 30 days in 
solitary confinement capable of making valid waiver). In determining the validity of a juvenile’s 
waiver, the presence of a parent during the interrogation is considered relevant. See Crisp v. Mayabb, 
668 F.2d 1127, 1134 (10th Cir. 1982) (presence of mother during interrogation of juvenile relevant to 
waiver determination); United States v. White Bear, 668 F.2d 409, 413 (8th Cir. 1982) (same); cf An
derson v. Warden, 670 F.2d 1339, 1340 n.l (4th Cir. 1982) (presence of parents during explanation of 
rights relevant to waiver determination).

579. See United States v. Kiendra, 663 F.2d 349, 351 (1st Cir. 1981) (defendant with ninth grade 
education competent to understand rights and make valid waiver); cf. Crisp v. Mayabb, 668 F.2d 1127, 
1135, 1139-40 (10th Cir. 1982) (defendant’s inability to read and write relevant to waiver 
determination).

580. See Carter v. Garrison, 656 F.2d 68, 70 (4th Cir 1981) (per curiam) (suspect’s ignorance of exact 
subject of interrogation factor to be considered in evaluating effectiveness of waiver), cert, denied, 102 
S. Ct. 1458 (1982).

581. See United States v. Doe, 655 F.2d 920, 925 (9th Cir. 1980) (defendant’s request for counsel 
subsequently waived when he indicated desire to cooperate in investigation after being repeatedly ad
vised of his Miranda rights).

582. See Miranda v. Arizona, 384 U.S. 436, 475-76 (1966) (right to remain silent may be asserted at 
any time); cf. United States v. Bosby, 675 F.2d 1174, 1182 n.13 (11th Cir. 1982) (once warnings given, 
burden is on individual to indicate that he wishes to remain silent); United States v. Rice, 652 F.2d 521, 
527 (5th Cir. 1981) (same). The invocation of the right to remain silent does not render previous state
ments involuntary. United States v. Rice, 652 F.2d at 527.

583. See Michigan v. Mosley, 423 U.S. 96, 103 n.9 (1975) (vast majority of federal and state courts 
conclude Miranda does not create per se prohibition against further interrogations once person indi
cates desire to remain silent); United States v. Hackley, 636 F.2d 493, 501 (D.C. Cir. 1980) (same).

584. See Michigan v. Mosley, 423 U.S. at 104 (resumption of questioning permitted under Miranda 
when assertion of right to cut off questioning “scrupulously honored”); United States v. Bosby, 675 
F.2d 1174, 1182 & n.12 (11th Cir. 1982) (defendant's right to remain silent not violated when agent 
waited two weeks after defendant invoked right before resuming questioning); Nelson v. McCarthy, 637 
F.2d 1291, 1296-97 (9th Cir. 1980) (defendant’s right to remain silent carefully honored and fully pro
tected when interview with detective ended immediately after invocation of right; subsequent state
ments to doctor admissible), cert, denied, 101 S. Ct. 2021 (1981); United States v. Lopez-Diaz, 630 F.2d 
661, 664, 667 (9th Cir. 1980) (defendant’s right to remain silent not scrupulously honored when police 
asked about drugs in van after defendant specifically refused to discuss issue). The Supreme Court has 
not specified the length of time that law enforcement officials must wait after a suspect has invoked the 
right to remain silent before they may resume questioning. Compare Michigan v. Mosley, 423 U.S. at 
104 (two hours between interrogations reasonable) and United States v. Bosby, 675 F.2d at 1182 & n.12 
(11th Cir. 1982) (two weeks between interrogations reasonable) with Shaffer v. Clusen, 518 F. Supp. 
963, 965 (E.D. Wis. 1981) (nine minutes between interrogations unreasonable).

585. Miranda v. Arizona, 384 U.S. 436, 473-74 (1966); see United States v. Little, 647 F.2d 533, 534 
(5th Cir. 1981) (per curiam) (statement inadmissible when elicited by continued questioning after de
fendant unequivocally informs agent that he does not wish to be interviewed until he has seen attor
ney); United States v. Webb, 663 F.2d 1140, 1141-42 (5th Cir. 1981) (when defendant requests 
counsel and asks for description of charges against him and agent responds by revealing codefendant’s 
confession, defendant’s subsequent confession implies valid waiver; agent’s response not violative of 
Miranda rule that interrogation must cease when defendant requests counsel).

If a request for counsel is equivocal, the questioning official may make further inquiries to clarify the 

A suspect must be able to assert the right to remain silent at any time during 
the interrogation.582 Most courts, however, do not construe Miranda as creat
ing a per se rule against further interrogation if a person asserts this right.583 
Law enforcement officials may resume questioning if they “scrupulously” 
honor the assertion of the right.584

A suspect also must be able to request the presence of counsel at any time, 
and upon such a request police must cease interrogation immediately.585 Last 
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term in Edwards v. Arizona586 the Supreme Court increased the procedural 
protections available to defendants who exercise their fifth amendment right to 
have counsel present during custodial interrogation.587 First, a valid waiver of 
the right cannot be established by showing only that the defendant responded 
to further police-intitated custodial interrogation even if he has been advised 
of his rights.588 Second, when an accused expresses a desire to deal with the 
police only through counsel, further interrogation by the authorities is not al
lowed until counsel is made available to him,589 unless the accused himself 
initiates further communication with the police.590

suspect’s wishes. Nash v. Estelle, 597 F.2d 513, 517 (5th Cir. 1979) (en banc); cf. Silva v. Estelle, 672 
F.2d 457, 459 (5th Cir. 1982) (request to magistrate to use telephone to call attorney constituted exercise 
of right to counsel).

A request by a juvenile to speak with someone who is not an attorney is not necessarily considered an 
invocation of the right to counsel. See Fare v. Michael C., 442 U.S. 707, 723-24 (1979) (juvenile’s 
request for probation officer not invocation of right to counsel); United States ex ret. Riley v. Franzen, 
653 F.2d 1153, 1158-59 (7th Cir. 1981) (per curiam) (juvenile’s request to speak with father not invoca
tion of right to counsel when father not attorney). The Seventh Circuit has adopted a case-by-case 
approach to determine whether a juvenile’s request for a parent constitutes an invocation of the right to 
counsel. See id. at 1160-61 (court should consider abilities of juvenile and requested parent, age of 
juvenile, and whether parent is attorney). The court urged law enforcement authorities to consent to 
such requests as a matter of policy. Id. at 1162.

586. 451 U.S. 477 (1981).
587. Id. at 484.
588. Id.', see Stumes v. Solem, 671 F.2d 1150, 1157 (8th Cir. 1982) (valid waiver cannot be estab

lished by showing only that suspect responded to further police-initiated custodial interrogation, even if 
he had been advised of his Miranda rights).

589. Edwards v. Arizona, 451 U.S. 477, 484 (1981); see United States v. Hinckley, 672 F.2d 115, 118 
(D.C. Cir. 1982) (per curiam) (continuation of questioning for 25 minutes after suspect invoked right to 
counsel violated fifth amendment because counsel not made available); Stumes v. Solem, 671 F.2d 
1150, 1156-57 (8th Cir. 1982) (resumption of questioning on day after prisoner invoked right to counsel 
violated fifth amendment because counsel not made available).

590. Edwards v. Arizona, 451 U.S. at 485; see Stumes v. Solem, 671 F.2d 1150, 1157 (8th Cir. 1982) 
(when police questioned suspect intermittently on day after he invoked right to counsel, incriminating 
statement madmissible because no initiation of conversation); United States v. Gordon, 655 F.2d 478, 
485-86 (2d Cir. 1981) (when accused initiated communication with agents, statement admissible despite 
earlier unsuccessful efforts to contact attorney).

591. See United States v. Skinner, 667 F.2d 1306, 1309 (9th Cir. 1982) (per curiam) (police did not 
impermissibly initiate second interrogation after defendant requested counsel because not in continu
ous custody and had opportunity to consult attorney); United States v. Halliday, 658 F.2d 1103, 1105 
(6th Cir. 1981) (same).

592. 658 F.2d 1103 (6th Cir. 1981).
593. Id. at 1105.
594. Id.
595. 667 F.2d 1306 (9th Cir. 1982) (per curiam).

This term two circuit courts ruled that the per se rule enunciated in Edwards 
is not applicable when the suspect is not in continuous custody.591 In United 
States v. Halliday592 the Sixth Circuit held that Edwards permitted an agent to 
reinitiate interrogation several days after the defendant requested counsel be
cause the defendant was not in continuous custody and had access to both 
private and court-appointed counsel.593 The court interpreted Edwards as re
quiring only that counsel be made available, rather than requiring that an at
torney be present during questioning that occurs after a request for counsel.594 
Similarly, in United States v. Skinner595 the Ninth Circuit held that Edwards 
did not preclude the reinitiation of questioning one day after the defendant 
had requested counsel because the defendant had been allowed to leave the 
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police station on the previous day.596 In addition, this term the Fifth and 
Eighth Circuits have read Edwards expansively, holding that an accused’s con
sent to a polygraph examination does not constitute a waiver of his right to 
counsel during a post-polygraph interrogation.597

Voluntariness of Confessions. Although a voluntary statement obtained
in violation of Miranda is admissible for impeachment purposes,598 any use of 
an involuntary confession599 in a criminal trial, either in the prosecution’s 
case-in-chief or for impeachment, violates due process.600 A conviction based 
in whole or in part upon an involuntary confession must be reversed, even if 
the confession is true and other evidence amply supports the conviction.601

A defendant is entitled to a hearing out of the presence of the jury for the 
purpose of determining the voluntariness of his confession.602 This determina
tion should be made without regard to the truth or falsity of the confession.603 
When a confession is challenged, the prosecution must prove voluntariness by 
a preponderance of the evidence.604 Although the trial judge is not required to 
make formal findings of fact or write an opinion, his ruling on the voluntari
ness issue must appear with unmistakable clarity from the record.605 Further,

596. Id. at 1309.
597. See Fields v. Wyrick, 682 F.2d 154, 157-58, 161 (8th Cir. 1982) (defendant’s consent to poly

graph examination did not constitute valid waiver of right to counsel during postexamination interroga
tion); Henry v. Dees, 658 F.2d 406, 408-11 (5th Cir. 1981) (defendant’s waiver of right to remain silent 
and have counsel present during polygraph examination does not extend to postexamination question
ing). In Fields the Eighth Circuit warned that “because of the significant potential for abuse inherent in 
a post-polygraph interrogation, the courts must be particularly cautious about finding that a suspect has 
‘waived’ his right to have counsel present at such an interrogation.” Fields v. Wyrick, 682 F.2d at 159- 
60.

598. Harris v. New York, 401 U.S. 222, 224-26 (1971).
599. See Blackbum v. Alabama, 361 U.S. 199, 208 (1960) (in order to be voluntary, confession must 

be “product of rational intellect and free will”).
600. Mincey v. Arizona, 437 U.S. 385, 398 (1978). When a defendant’s voluntary statement obtained 

in violation of Miranda leads police to a person who becomes a prosecution witness, that witness’ 
testimony is nonetheless admissible in the prosecution’s case-in-chief. Michigan v. Tucker, 417 U.S. 
433, 445, 450 (1974). The strong interest in making available to the trier of fact concededly relevant 
and trustworthy evidence favors the admission of such testimony. Id. at 450.

601. Jackson v. Denno, 378 U.S. 368, 376 (1964). The exclusion of involuntary confessions is in
tended to deter coercive police conduct. Id. at 385-86.

602. Sims v. Georgia, 385 U.S. 538, 543-44 (1967); Jackson v. Denno, 378 U.S. 368, 376-77 (1964); 
see 18 U.S.C. § 3501(a) (1976) (under federal statute, hearing on voluntariness must be held out of 
presence of jury). A Jackson hearing is not required unless there has been a contemporaneous chal
lenge to the admission of a confession. Wainwright v. Sykes, 433 U.S. 72, 86 (1977); see Acosta v. 
Turner, 666 F.2d 949, 959 (5th Cir. 1982) (trial court committed no reversible error when no Jackson 
hearing held because defendant did not challenge use of confession at time of introduction); United 
States v. Maher, 645 F.2d 780, 783 (9th Cir. 1981) (per curiam) (trial court committed no reversible 
error when no Jackson hearing held because voluntariness not challenged prior to filing of untimely 
motion).

603. See, e.g., Lego v. Twomey, 404 U.S. 477, 484-85 (1972) (use of involuntary confessions, whether 
true or false, forbidden because methods used to extract statements violated Constitution); Rogers v. 
Richmond, 365 U.S. 534, 540-41 (1961) (courts exclude involuntary confessions because offensive to 
system of justice, not because unlikely to be true); Blackbum v. Alabama, 361 U.S. 199, 206 (1960) 
(fourteenth amendment forbids fundamental unfairness in use of evidence whether true or false).

604. Lego v. Twomey, 404 U.S. at 489; see United States v. Tingle, 658 F.2d 1332, 1335 (9th Cir. 
1981) (preponderance of evidence standard applies in voluntariness hearing); cf. Smith v. Housewright, 
667 F.2d 689, 694-95 (8th Cir. 1981) (evidence sufficient to support finding that defendant’s confession 
was voluntary, despite recantation of prior testimony by witness, when prosecution produced “ample 
proof’ of witness’ motivation for recanting), cert, denied, 102 S. Ct. 2245 (1982).

605. Sims v. Georgia, 385 U.S. 538, 544 (1967).
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when the issue is raised, federal courts must make an independent determina
tion of voluntariness when reviewing both state606 and federal trials.607

The test for voluntariness is whether, in light of the totality of the circum
stances, the government obtained a confession by coercion or improper in
ducement.608 The factual inquiry into voluntariness focuses on the conduct of 
the law enforcement officials.609 Although promises of leniency will some
times make a defendant’s subsequent confession involuntary, courts are not 
consistent in determining when a police promise rises to the level of an illegal 
inducement.610 A promise to bring the defendant’s cooperation to the prosecu
tion’s attention611 or the disclosure of incriminating evidence to the accused612

606. See, e.g, Mincey v. Arizona, 437 U.S. 385, 398 (1978) (court must make independent inquiry 
into voluntariness when reviewing state conviction); Fields v. Wyrick, 682 F.2d 154, 157 (8th Cir. 1982) 
(same); Castleberry v. Alford, 666 F.2d 1338, 1342 (10th Cir. 1981) (federal court must examine entire 
record and make independent determination of voluntariness when reviewing state conviction); Sulli
van v. Alabama, 666 F.2d 478, 482 (11th Cir. 1982) (same).

607. See Beckwith v. United States, 425 U.S. 341, 348 (1976) (appellate court has duty to make 
independent voluntariness inquiry when reviewing federal conviction). The circuit courts, however, 
often limit their independent voluntariness inquiry to whether the trial court’s finding was “clearly 
erroneous.” See, e.g., United States v. Poitra, 661 F.2d 98, 98 (8th Cir. 1981) (per curiam) (trial court’s 
findings of fact on motion to suppress statements should not be disturbed unless clearly erroneous); 
United States v. Wilkins, 659 F.2d 769, 775 (7th Cir.) (same), cert, denied, 102 S. Ct. 681 (1981); United 
States v. Benedict, 647 F.2d 928, 931 (9th Cir.) (same), cert, denied, 102 S. Ct. 648 (1981); United States 
v. Satterfield, 644 F.2d 1092, 1096-97 (5th Cir. 1981) (per curiam) (same); United States v. Valle, 644 
F.2d 374, 375-76 (8th Cir. 1981) (per curiam) (same).

608. Haynes v. Washington, 373 U.S. 503, 513-14 (1963); see Townsend v. Sain, 372 U.S. 293, 307 
(1963) (test for voluntariness is whether suspect’s will was overbome); United States v. Seni, 662 F.2d 
277, 282 (4th Cir. 1981) (under totality of circumstances test statement voluntary despite fact that de
fendant handcuffed and facing drawn gun when statement made), cert, denied, 102 S. Ct. 1453 (1982); 
United States v. Johnson, 649 F.2d 617, 619 (8th Cir. 1981) (under totality of circumstances test state
ments voluntary despite allegation that defendant under influence of drugs when he confessed). The 
Supreme Court previously had defined the voluntariness standard in terms of whether a confession is 
induced by threats of violence or obtained by direct or implied promises. Bram v. United States, 168 
U.S. 532, 542-43 (1897).

The totality of the circumstances test is applicable in juvenile proceedings. See Fare v. Michael C., 
442 U.S. 705, 725 (1979) (under totality of circumstances test juvenile’s confession admissible because 
made after knowing waiver of rights); United States v. White Bear, 668 F.2d 409, 412-13 (8th Cir. 1982) 
(under totality of circumstances test confession voluntary when made by 17-year-old of average intelli
gence while mother present); United States ex rei. Riley v. Franzen, 653 F.2d 1153, 1163 (7th Cir. 1981) 
(per curiam) (under totality of circumstances test juvenile’s confession admissible because made freely 
and voluntarily and no mistreatment by police).

609. See, e.g., Mincey v. Arizona, 437 U.S. 385, 399-401 (1978) (confession involuntary when police 
continued interrogation of hospitalized suspect following request for lawyer); Davis v. North Carolina, 
384 U.S. 737, 739-41 (1966) (confession involuntary when police repeatedly interrogated jailed suspect 
over 16-day period); Mallory v. United States, 354 U.S. 449, 455-56 (1957) (confession involuntary 
when police interrogated suspect over eight-hour period prior to appearance before magistrate); Castle-- 
berry v. Alford, 666 F.2d 1338, 1342-43 (10th Cir. 1981) (confession voluntary when police took defend
ant to see minister prior to confession).

610. Compare United States v. Hooten, 662 F.2d 628, 631 (9th Cir. 1981) (statements admissible 
despite defendant’s contention that he was misled by promise that he would not be indicted), cert, 
denied, 102 S. Ct. 1640 (1982) and United States v. Tingle, 658 F.2d 1332, 1335-36 (9th Cir. 1981) 
(confession involuntary when defendant promised leniency and early release if she cooperated).

611. See United States v. Tingle, 658 F.2d 1332, 1336 n.4 (9th Cir. 1981) (although proper under 
some circumstances for officer to promise suspect that cooperation will be made known to prosecutor, 
cumulative effect of this promise and others made to suspect rendered confession involuntary); cf. 
United States v. Jimenez-Diaz, 659 F.2d 562, 568 (5th Cir. 1981) (statement admissible when agents 
asked for defendant’s cooperation but did not promise anything in return), cert, denied, 102 S. Ct. 1754 
(1982). A threat to bring a suspect’s failure to cooperate to the prosecutor’s attention, however, is 
impermissible. See United States v. Tingle, 658 F.2d at 1336 n.5 (fifth amendment protects suspect’s 
right to refuse to cooperate).
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does not always render the resulting confession involuntary. Police may not 
threaten the suspect with physical harm or other dire consequences,613 or hold 
him for an unreasonable time before presentment.614 Compliance with Mi
randa is a further consideration in determining voluntariness.615 Even a vol
untary confession, however, may be inadmissible if it is the product of an 
illegal arrest.616

THE EXCLUSIONARY RULE

Scope of the Remedy. Federal courts use the exclusionary rule to pro
hibit prosecutors from using evidence obtained in violation of defendants’ 
fourth, fifth, and sixth amendment rights.617 The rule serves two distinct pur-

612. See United States ex ret. Gorham v. Franzen, 675 F.2d 932, 938 (7th Cir. 1982) (not coercive for 
officers merely to reveal incriminating evidence to accused).

613. See Lynumn v. Illinois, 372 U.S. 528, 534 (1963) (confession coerced when police told defend
ant that her children would be taken away from her unless she cooperated); Brown v. Mississippi, 297 
U.S. 278, 279, 285 (1936) (use of brutality and violence to extract confessions violates due process 
clause); United States v. Tingle, 658 F.2d 1332, 1336-37 (9th Cir. 1981) (confession involuntary when 
agent threatened defendant that she would not see her child for long time if she did not cooperate). But 
see United States v. Seni, 662 F.2d 277, 282 (4th Cir. 1981) (statement voluntary despite defendant 
being handcuffed and facing drawn gun), cert, denied, 102 S. Ct. 1453 (1982). The Fifth Circuit has 
approved of police informing a suspect in a noncoercive manner of the penalties he may realistically 
face if convicted. See United States v. Ballard, 586 F.2d 1060, 1063 (5th Cir. 1978) (confession volun
tary although officer described both 15 year maximum penalty and five- to seven-year penalty normally 
imposed).

614. See Mallory v. United States, 354 U.S. 449, 455-56 (1957) (confession inadmissible when ap
pearance unnecessarily delayed); McNabb v. United States, 318 U.S. 332, 341-45 (1943) (confession 
inadmissible when lengthy questioning preceded appearance). But see United States v. Torres, 663 
F.2d 1019, 1025 (10th Cir. 1981) (statements admissible despite six-day delay in bringing defendant 
before magistrate because delay did not contribute to obtaining of statements) (alternate holding), cert, 
denied, 102 S. Ct. 2237 (1982). The McNabb-Mallory rule was incorporated in Fed. R. Crim. P. 5(a). 
See United States v. Collins, 652 F.2d 735, 740 (8th Cir. 1981) (no violation of rule 5(a) when statement 
made within 20 minutes of arrest), cert, denied, 102 S. Ct. 1251 (1982).

The federal statute controlling the admissibility of confessions in criminal cases prohibits the exclu
sion solely because of delay of confessions obtained within six hours following arrest. 18 U.S.C. 
§ 3501(c) (1976); see United States v. Van Lufkins, 676 F.2d 1189, 1192-93 (8th Cir. 1982) (confession 
obtained 49 days after charges brought against defendant admissible because 18 U.S.C. § 3501(c) does 
not make confessions obtained after six hours automatically inadmissible; merely prohibits exclusion of 
confessions obtained within six hours solely because of delay).

615. See United States v. Barnes, 662 F.2d 777; 779 & n.4 (D.C. Cir. 1980) (officer’s failure to read 
suspect his Miranda rights relevent to voluntariness determination).

616. See, e.g., Rawlings v. Kentucky, 448 U.S. 98, 106 (1980) (statement tainted by illegal arrest 
inadmissible); Dunaway v. New York, 442 U.S. 200, 216-19 (1979) (same); United States v. Gillespie, 
650 F.2d 127, 130 (7th Cir. 1981) (per curiam) (same), cert, denied, 102 S'. Ct. 3495 (1982). The Supreme 
Court has identified several factors to be considered in determining whether a confession has been 
purged of the taint of an illegal arrest. See Brown v. Illinois, 422 U.S. 590, 603-04 (1975) (admissibility 
of confession tainted by illegal arrest depends upon administration of Miranda warnings, temporal 
proximity of arrest and confession, presence of intervening circumstances, and purpose and flagrancy of 
official misconduct); see also United States v. Wellins, 654 F.2d 550, 555-56 (9th Cir. 1981) (statement 
admissible because taint of illegal arrest attenuated by consultation with attorney).

This term the Supreme Court reaffirmed the rule enunciated in Brown and Dunaway in holding 
inadmissible a written confession obtained six hours after an illegal arrest. See Taylor v. Alabama, 102 
S. Ct. 2664, 2668 (1982) (taint of illegal arrest not dissipated by administration of Miranda warnings or 
short visit with girlfriend).

617. See Davis v. North Carolina, 384 U.S. 737, 752 (1966) (involuntary confession obtained after 16 
days of detention and interrogation constitutionally inadmissible in evidence); Miranda v. Arizona, 384 
U.S. 436, 444-91 (1966) (prosecution may not use statements stemming from questioning initiated by 
law enforcement officers after defendant taken into custody or otherwise deprived of freedom of action 
in any significant way unless prosecution demonstrates use of procedural safeguards effective to secure 
fifth amendment’s privilege against self-incrimination); Mapp v. Ohio, 367 U.S. 643, 655 (1961) (evi- 
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poses: it preserves the integrity of the judicial system and deters official mis
conduct.* 618 Fifth and sixth amendment cases frequently involve challenges to 
evidence obtained by officials through deception, intimidation, or coercion.619 
Courts exclude such evidence to preserve the accuracy and integrity of the 
judicial fact-finding process.620 In fourth amendment cases, however, courts 
invoke the exclusionary rule to deter illegal searches and seizures.621 Regard
less of its justification, the exclusionary rule often excludes probative evidence 
from the jury’s consideration.622 For this reason, both judges and commenta
tors have severely criticized the rule.623

dence seized in violation of defendant’s fourth amendment rights excluded from state criminal trial); 
Weeks v. United States, 232 U.S. 383, 398 (1914) (evidence seized in violation of defendant’s fourth 
amendment rights excluded from federal criminal trial).

The exclusionary rule excludes only evidence discovered as a result of the unconstitutional conduct 
of federal or state officials and their agents. See Coolidge v. New Hampshire, 403 U.S. 433, 487-88 
(1971) (evidence given to police by defendant’s wife admissible when wife acted in spontaneous, good 
faith effort to clear husband of suspicion); United States v. Barry, 673 F.2d 912, 915 (6th Cir. 1982) 
(evidence discovered by Federal Express employee admissible when employee diverted damaged pack
age for resealing pursuant to standard practice, searched package only after becoming suspicious, and 
thereafter notified DEA); United States v. Jennings, 653 F.2d 107, 111-12 (4th Cir. 1981) (evidence 
discovered by airline security official admissible when employee opened defendant’s package on own 
initiative and for own purposes; earlier anonymous tip received by DEA and communicated to airline, 
presence of DEA agent during search, and DEA test on narcotics in package did not turn private search 
into governmental search); United States v. Veatch, 647 F.2d 995, 999-1000 (9th Cir. 1981) (evidence 
admissible when individual obtained evidence without knowledge of FBI and voluntarily turned it over 
to FBI), cert, denied, 102 S. Ct. 2013 (1982); United States v. Maher, 645 F.2d 780, 783 (9th Cir. 1981) 
(per curiam) (wiretap evidence discovered by Canadian officials admissible when investigation initiated 
and controlled by Canadian police with only limited support by American officials).

A defendant who fails to file a pretrial motion to suppress illegally obtained evidence may waive his 
right to invoke the exclusionary rule. Fed. R. Crim. P. 12(b)(3); see United States v. Weber, 668 F.2d 
552, 561 (1st Cir. 1981) (failure to file timely motion to suppress incriminating statements on grounds of 
nonadministration of Miranda warnings constituted waiver of right to challenge admission of state
ments), cert, denied, 102 S. Ct. 2904 (1982); United States v. Davis, 663 F.2d 824, 831 (9th Cir. 1981) 
(failure to file timely motion to suppress tax return on grounds government failed to comply with tax 
confidentiality statute constituted waiver of right to challenge admission of returns); United States v. 
Hirschhom, 649 F.2d 360, 364 (5th Cir. 1981) (failure to file timely motion to suppress statements made 
while under allegedly illegal arrest constituted waiver of right to challenge admission of statements); cf. 
Tollett v. Henderson, 411 U.S. 258, 267 (1973) (entry of guilty plea in federal habeas corpus proceeding 
constitutes waiver of all claims relating to deprivation of constitutional rights occurring prior to entry of 
plea).

618. Mapp v. Ohio, 367 U.S. 643, 656, 659 (1961); Elkins v. United States, 364 U.S. 206, 217, 222 
(1960). In recent years, the interest in preserving judicial integrity has become secondary to the interest 
in deterring official misconduct. See Stone v. Powell, 428 U.S. 465, 485-86 (1976) (dictum) (judicial 
integrity rationale of only limited force as justification for exclusion of highly probative evidence); 
Sparkman v. Estelle, 672 F.2d 559, 562 (5th Cir. 1982) (evidence regarding defendant’s character ad
missible when exclusion did not serve deterrent purpose of exclusionary rule); United States v. Brown, 
663 F.2d 229, 233 (D.C. Cir. 1981) (Wilkey, J., concurring) (exclusionary rule solely for purpose of 
removing incentive for unconstitutional police conduct).

619. See Davis v. North Carolina, 384 U.S. 737, 752 (1966) (involuntary confession obtained through 
coercion inadmissible); Escobedo v. Illinois, 378 U.S. 478, 490-91 (1964) (statement extracted by police 
during interrogation of defendant in custody in violation of right to counsel inadmissible).

620. Brewer v. Williams, 430 U.S. 387, 414 (1977) (Powell, J., concurring).
621. See Mapp v. Ohio, 367 U.S. 643, 657-58 (1961) (exclusionary rule deters federal officers from 

illegally seizing evidence); Elkins v. United States, 364 U.S. 206, 217 (1960) (exclusionary rule compels 
state officers to respect fourth amendment by removing incentive to disregard it).

622. Brewer v. Williams, 430 U.S. 387, 414 (1977) (Powell, J., concurring); see Stone v. Powell, 428 
U.S. 465, 496 (1976) (Burger, C.J., concurring) (rule functions to exclude truth from fact finding pro
cess); United States v. Williams, 622 F.2d 830, 842 (5th Cir. 1980) (en banc) (per curiam) (direct effect 
of rule is to prevent “whole truth" from being told), cert, denied, 449 U.S. 1127 (1981).

623. See California v. Minjares, 443 U.S. 916, 919 (1979) (Rehnquist, J., with Burger, C.J., dissenting 
from denial of stay) (exclusionary rule imposes tremendous costs on judicial process); Stone v. Powell. 
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The Supreme Court has recognized that the exclusionary rule does not es
tablish a per se rule of exclusion whenever official misconduct leads to the 
discovery of evidence.624 The Court instead uses a balancing approach, requir
ing courts to consider factors other than the existence of illegal official behav
ior before excluding evidence.625 Under this balancing approach, a court 
should exclude evidence only when the deterrent effect of applying the rule 
outweighs the social costs of suppressing probative evidence.626

428 U.S. 465, 496-502 (1976) (Burger, C.J., concurring) (exclusionary rule imposes tremendous costs on 
society and neither protects judicial integrity nor deters official misconduct). Compare Kaplan, The 
Limits of the Exclusionary Rule, 26 Stan. L. Rev. 1027, 1045-55 (1974) (exclusionary rule should not 
apply when case serious or when police have taken fourth amendment responsibility seriously) and 
Wright, Must the Criminal Go Free if the Constable Blunders?, 50 Tex. L. Rev. 736, 740 (1972) (exclu
sionary rule should not apply when police commit good faith violations) with Mertens and Wasser- 
strom, The Good Faith Exception to the Exclusionary Rule: Deregulating the Police and Derailing the 
Law, 70 Geo. L.J. 365, 462 (1981) (good faith exception to exclusionary rule will stifle development of 
fourth amendment law and lead to countless preventable fourth amendment violations).

624. “Despite its broad deterrent purpose, the exclusionary rule has never been interpreted to pro
scribe the use of illegally seized evidence in all proceedings or against all persons.” United States v. 
Calandra, 414 U.S. 338, 348 (1974); accord United States v. Cates, 663 F.2d 947, 949 (9th Cir. 1981) 
(motion to suppress evidence on grounds officials’ handling of firearms destroyed fingerprints denied 
when officials’ actions not unreasonable or prejudicial).

625. See United States v. Ceccolini, 435 U.S. 268, 273, 276-77 (1978) (application of exclusionary 
rule to five witness testimony erroneous when deterrent effect of exclusion speculative; time lapse be
tween illegality and testimony, witness’ free will, and disqualification of knowledgeable witness consid
ered as material factors in analysis); Brown v. Illinois, 422 U.S. 590, 603-04 (1975) (error to admit 
statements solely on grounds Miranda warnings purged taint of official illegality; receipt of Miranda 
warnings, temporal proximity of arrest and confession, presence of intervening circumstances, and pur
pose and flagrancy of misconduct considered relevant factors).

626. See Michigan v. DeFillipo, 443 U.S. 31, 38-40 & 38 n.3 (1979) (evidence seized pursuant to 
search incident to arrest admissible when arrest made both in good faith reliance on ordinance later 
found unconstitutional and with probable cause; deterrent purpose not served by suppression); United 
States v. Ceccolini, 435 U.S. 268, 279-80 (1978) (live witness testimony obtained as result of illegal 
search admissible when testimony voluntary, substantial time elapsed between illegal search and initial 
contact and trial testimony of witness, identity of witness and relationship to defendant known prior to 
search, and official did not intend to find evidence or witness; cost of permanently silencing witness 
outweighed speculative deterrent effect of exclusion); United States v. Janis, 428 U.S. 433, 453-54 (1976) 
(evidence illegally seized by state criminal law enforcement officials admissible in federal civil proceed
ing when only additional punishment imposed on offending officials beyond exclusion from criminal 
trial would be removal of evidence in civil suit by or against independent sovereign; societal costs of 
exclusion outweighed this additional deterrent effect); Michigan v. Tucker, 417 U.S. 433, 447-48, 450-51 
(1974) (witness’ testimony obtained after defendant revealed witness’ name without receiving full warn
ings mandated by intervening decision in Miranda admissible when officials acted in good faith, and 
failure to advise defendant of rights did not affect reliability of testimony; costs of exclusion of relevant 
testimony outweighed slight deterrent effect of excluding evidence obtained in good faith); cf United 
States v. Calandra, 414 U.S. 338, 349-52 (1974) (grand jury witness could not refuse to answer questions 
based on evidence obtained from unlawful search when extension of exclusionary rule would seriously 
impede grand jury and incremental deterrent effect of such extension uncertain).

Chief Justice Burger has suggested that courts should apply a balancing test under the fifth and sixth 
amendment exclusionary rules when the case involves no egregious police conduct and when the evi
dence is reliable. Brewer v. Williams, 430 U.S. 387, 422-27 (1977) (Burger, C.J., dissenting).

Civil suits may provide a satisfactory alternative to the exclusionary rule. If a government agent 
violates an individual’s constitutional rights, the aggrieved person may institute a civil action for dam
ages against the agent. See Bivens v. Six Unknown Named Agents, 403 U.S. 388, 397 (1971) (individ
ual may sue federal agents for violation of fourth amendment rights); Jonas v. City of Atlanta, 647 F.2d 
580, 584 (Sth Cir. 1981) (suit under Civil Rights Act, 42 U.S.C. § 1983, permitted for alleged violation 
of defendant’s fourth amendment rights by official’s illegal search, seizure and arrest of son, illegal 
search of house, and illegal search and seizure of car). A government agent, however, has qualified 
immunity from such actions if he acted in the good faith belief that his actions were lawful. See Cha- 
gnon v. Bell, 642 F.2d 1248, 1256-57, 1263 (D.C. Cir. 1980) (federal officials immune from civil suit 
arising from illegal wiretap when officials acted in accordance with good faith construction of unsettled 
law), cert, denied, 453 U.S. 911 (1981). Qualified immunity, however, does not protect an agent if the 
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Last term in United States v. Williams™ the Fifth Circuit limited the scope 
of the exclusionary rule by adopting a good faith exception to the rule.627 628 The 
Fifth Circuit, sitting en banc, endorsed two alternative holdings.629 Both of the 
holdings commanded support of a majority.630 One majority held that the offi
cial’s warrantless arrest and search incident to the arrest of the defendant were 
valid.631 A separate majority held that even though the arrest may have been 
invalid, the exclusionary rule does not bar the use of evidence gained by offi
cials in the course of actions taken in the good faith and reasonable, though 
mistaken, belief that their actions are lawful.632

agent knew or should have known that his conduct violated constitutional norms. See Vasquez v. 
Snow, 616 F.2d 217, 220 (5th Cir. 1980) (remanded to determine whether official knew illegal search 
violated constitutional norms). Thus, the rationale behind qualified immunity is similar to that behind 
the good faith exception to the exclusionary rule: both the exclusion of evidence and the award of 
money damages deter unconstitutional behavior only when officials are aware that their actions are 
unlawful. Compare United States v. Ajlouny, 629 F.2d 830, 840-41 (2d Cir. 1980) (exclusionary rule 
not applicable when electronic surveillance conducted in good faith belief foreign intelligence surveil
lance did not require warrant; neither deterrence nor judicial integrity served by application of rule), 
cert, denied, 449 U.S. 1111 (1981) with Chagnon v. Bell, 642 F.2d 1248, 1263 (D.C. Cir. 1980) (qualified 
immunity from civil suit available when official conducted wiretap of suspected foreign agent in good 
faith belief court approval unnecessary), cert, denied, 453 U.S. 911 (1981).

627. 622 F.2d 830 (5th Cir. 1980) (en banc) (per curiam), cert, denied, 449 U.S. 1127 (1981).
628. Id. at 840. In Williams a DEA agent on duty in the Atlanta airport saw the defendant deplane 

from a flight from Los Angeles. Id. at 834. The agent had previously arrested the defendant for run
ning drugs and knew that she was free on bond conditional upon her remaining in Ohio pending 
appeal. Id. The officer arrested her for bail jumping and discovered heroin in a search pursuant to the 
arrest. Id. A panel of the Fifth Circuit ruled that the heroin had to be suppressed because violation of a 
bond condition was not a criminal offense and therefore the warrantless arrest and search pursuant to it 
were invalid. United States v. Williams, 594 F.2d 86, 94-95 (5th Cir. 1979). The Fifth Circuit subse
quently sat en banc to determine whether the DEA could effect a valid arrest under the circumstances 
of the case. Williams, 622 F.2d at 833.

629. Williams, 622 F.2d at 833.
630. Id.
631. Id. at 839. The court reasoned that because the willful breach of a court order restricting travel 

constitutes criminal contempt, when the DEA agent saw the defendant commit the offense he was fully 
empowered to arrest her. Id.

632. AZ at 840. The Fifth Circuit argued that a good faith exception is justified because the slight 
deterrent effect from excluding evidence obtained pursuant to good faith arrests is even less than the 
slight deterrent effect from suppressing evidence in other contexts in which the Supreme Court has 
recognized exceptions to the exclusionary rule. Id. at 842; see supra note 626 (balancing test used to 
admit evidence when deterrent effect from exclusion outweighed by social costs).

This term in United States v. Robinson, 650 F.2d 537 (5th Cir. 1981) (per curiam), the Fifth Circuit 
refused to consider the good faith exception when the issue was not raised or considered in the district 
court. Id. at 540 (denial of rehearing).

Last year the Attorney General’s Task Force on Violent Crime also recommended the creation of a 
good faith exception. Attorney General’s Task Force on Violent Crime, Final Report (August 
17, 1981) at 55 (noting Williams decision with approval).

633. 674 F.2d 522 (6th Cir. 1982).
634. Id. at 529.

Several circuits this term refused to adopt a good faith exception when the 
issue arose in cases in which police conduct was not objectively reasonable. In 
Riley v. Gray,633 for example, the Sixth Circuit held that officers’ belief that an 
individual other than the defendant had implicitly consented to a search of the 
defendant’s apartment was unreasonable when the officers did not know or ask 
whether the apartment belonged to the individual and the only objective fact 
suggesting the individual had the authority to consent to the search was his 
possession of the keys.634 Because the police acted unreasonably, the Sixth Cir
cuit did not find Riley an appropriate case for determining whether it should 
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adopt a good faith exception.635 Similarly, in United States v. Downing,636 the 
First Circuit did not address the good faith issue when a state law enforcement 
officer unreasonably failed to advise a federal customs official that the defend
ant had asserted his right to counsel prior to the questioning by the federal 
official which led to the discovery of evidence.637 This term in Taylor v. Ala
bama63^ the Supreme Court announced that it had not recognized a good faith 
exception in the past and explicitly refused to do so.639

As originally conceived, the exclusionary rule prohibited the use of illegally 
seized evidence for any purpose at trial.640 The Supreme Court, however, has 
gradually modified this prohibition so that the rule only prohibits use of ille
gally obtained evidence in the government’s case-in-chief.641 The Supreme 
Court further restricted the scope of the exclusionary rule in United States v. 
Havens,642 Prior to Havens, the government could use illegally seized evidence 
to impeach a defendant’s direct testimony,643 but could not cross-examine a 
defendant about such evidence when the defendant had not mentioned the 
seized item in his testimony on direct.644 In Havens, the Court held that the 
government can use illegally seized evidence to impeach a defendant’s state
ments made in response to proper cross-examination “reasonably suggested” 
by the defendant’s direct examination.645 This term in United States v. Hinck-

635. Id.
636. 665 F.2d 404 (1st Cir. 1981).
637. Id. at 408 n.2.
638. 102 S. Ct 2664 (1982).
639. Id. at 2669. In Taylor the defendant was arrested, without a warrant or probable cause, based 

solely on an uncorroborated tip from an informant who had never given similar information to the 
police. Id. at 2667. The defendant, after receiving Miranda warnings, was told that his fingerprints 
matched the prints on some stolen items. Id. After a short visit with some friends, the defendant signed 
a written confession. Id. The Court held that the confession was the fruit of the illegal arrest and 
should not have been admitted because sufficient intervening events had not broken the connection 
between the illegal arrest and the confession. See id. at 2668-69 (receipt of Miranda warnings three 
times, five to ten minute visit by companions, including emotionally upset girlfriend, and ex parte filing 
of arrest warrant on basis of evidence taken after illegal arrest insufficient intervening events to break 
connection between illegal arrest and confession). For a general discussion of the good faith exception, 
see Mertens and Wasserstrom, The Good Faith Exception to the Exclusionary Rule: Deregulating the 
Police and Derailing the Law, 70 Geo. L.J. 365 (1981).

640. Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920) (Holmes, J.); see Schneider 
v. Housewright, 668 F.2d 366, 368 & n.4 (8th Cir. 1981) (exclusionary rule inapplicable to federal and 
state probation revocation hearings).

641. See Oregon v. Hass, 420 U.S. 714, 722-23 (1975) (defendant’s statements made after receipt of 
full Miranda warnings but before request for lawyer granted admissible for impeachment when defend
ant took stand and testified contrarily to inculpatory information knowing that testimony had been 
ruled inadmissible); Harris v. New York, 401 U.S. 222, 226 (1971) (defendant’s statements taken in 
violation of Miranda admissible for impeachment of defendant’s trial testimony); Walder v. United 
States, 347 U.S. 62, 65 (1954) (illegally seized evidence admissible to impeach defendant’s contradictory 
testimony on direct examination); United States v. Seta, 669 F.2d 400, 403-04 (6th Cir. 1982) (per 
curiam) (trial court’s admission of illegally seized photograph to impeach defendant’s direct testimony 
upheld).

642. 446 U.S. 620 (1980).
643. See supra note 641.
644. See Agnello v. United States, 269 U.S. 20, 35 (1925) (illegally seized evidence inadmissible in 

rebuttal of defendant’s testimony on cross-examination when defendant did not testify about seized 
item on direct).

645. United States v. Havens, 446 U.S. 620, 627-28 (1980). In Havens the police arrested the defend
ant and codefendant while the latter was carrying drugs in makeshift "pockets” in his T-shirt. Id. at 
621. An illegal search of the defendant’s luggage revealed a T-shirt from which pieces had been cut 
that matched the pockets in the codefendant’s shirt. Id. at 622. This evidence was subsequently held 
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leyMb the District of Columbia Circuit refused to extend this limited exception 
to the exclusionary rule when the government attempted to introduce illegally 
seized evidence to rebut the defendant’s insanity defense.* 646 647 The Hinckley 
court reasoned that the Havens line of cases had not established “a general 
license” to use illegally obtained evidence for rebuttal purposes.648

inadmissible on a motion to suppress. Id. On direct examination, the defendant denied that he was 
connected with the drug smuggling activities of the codefendant. /</. On cross-examination, the court 
permitted the prosecution to question the defendant about his role in the smuggling. Id. When the 
defendant claimed he had no knowledge of the drugs, denied having a cut T-shirt in his suitcase, and 
denied ownership of the T-shirt, the court admitted the illegally seized T-shirt for purposes of impeach
ment. Id. at 623. The Court upheld the admission, reasoning that the cross-examination reasonably 
grew out of the defendant’s direct testimony. Id. at 628. The dissent in Havens argued that the decision 
was an unwarranted departure from precedent and an attempt to depreciate constitutional guarantees 
by allowing the government to impeach testimony it had itself deliberately elicited from the defendant. 
Id. at 629. (Brennan, J., with Marshall, J., dissenting, and Stewart & Stevens, J.J., dissenting in part); 
see also United States v. Hernandez, 646 F.2d 970, 978 (5th Cir.) (illegally seized drugs admissible to 
impeach defendant’s testimony on direct examination that he did not know seized packages contained 
drugs and to impeach similar denial on cross- examination when questions on cross-examination relat
ing to defendant’s familiarity with and possession of drugs were reasonably suggested by defendant’s 
direct testimony).

646. 672 F.2d 115 (D.C. Cir. 1982) (per curiam).
647. Id. at 134. In Hinckley the government argued that if the defense puts forth expert testimony on 

a defendant’s mental state during the course of an insanity plea, the expert’s testimony is tantamount to 
the defendant’s taking the stand. Id. at 134. Because it is permissible to use illegally seized evidence to 
impeach a defendant, the government argued that it should similarly be permissible to use such evi
dence to rebut expert psychiatric testimony. Id. The court rejected the “testimony-by-proxy theory” 
offered by the government because Havens related to use of illegally seized evidence for impeachment, 
not rebuttal, purposes, and because the government failed to explain why its theory was applicable only 
to the insanity defense. Id.

648. Id.
649. The supervisory power is the inherent power of the federal courts to supervise “the administra

tion of criminal justice” among the parties before the court. United States V. Payner, 447 U.S. 727, 735 
n.7 (1980). On occasion, the Supreme Court has invoked the supervisory power to exclude evidence 
taken from the defendant through “willful disobedience of the law.” See Elkins v. United States, 364 
U.S. 206, 223 (1960) (supervisory power invoked to exclude evidence seized by state officer when exclu
sionary rule would have applied had federal officer seized evidence); Mallory v. United States, 354 U.S. 
449, 455-56 (1957) (supervisory power invoked to reverse conviction based on confession obtained dur
ing unnecessary delay in arraignment in violation of Federal Rules of Criminal Procedure); Mesarosh 
v. United States, 352 U.S. 1, 9, 14 (1956) (supervisory power invoked to order new trial when original 
conviction based on “tainted testimony”); Rea v. United States, 350 U.S. 214, 217-18 (1956) (supervi
sory power invoked to enjoin federal agent from testifying in state criminal prosecution concerning 
illegal search and from turning over to state evidence illegally seized).

650. Before Mapp v. Ohio, 367 U.S. 643 (1961), applied the exclusionary rule to the states, the 
Supreme Court had used its supervisory power to exclude from a federal trial evidence illegally seized 
by a state officer. Elkins v. United States, 364 U.S. 206, 223 (1960). The Court had also invoked its 
supervisory power to require a district court to enjoin a federal agent from testifying in a state trial 
about illegally seized evidence previously suppressed in a federal criminal proceeding. Rea v. United 
States, 350 U.S. 214, 217-28 (1956). The Court at one time invoked its supervisory power to reverse 
convictions based on inculpatory statements obtained through objectionable police tactics Mallory v 
United States, 354 U.S. 449, 455-56 (1957); McNabb v. United States, 318 U.S. 332, 341 (1943) Now' 
however, the Court uses the exclusionary rule to obtain the same result. Miranda v. Arizona 384 U S 
436, 444 (1965), Escobedo v. Illinois, 378 U.S. 478, 490-91 (1964)

651. 447 U.S. 727 (1980).

In addition to reliance on the exclusionary rule, federal courts have used 
their supervisory power to exclude evidence obtained through government 
misconduct.649 Although the evolution of the supervisory power predated the 
full development of the exclusionary rule,650 651 recent limitations on the exclu
sionary rule have also affected the reach of the supervisory power. In United 
States v. PaynerbiX for example, the Supreme Court held that a federal court 
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may not use its supervisory power to exclude evidence acquired in violation of 
the constitutional rights of a third party not before that court.652 The Court 
reasoned that use of the supervisory power under these circumstances would 
permit federal courts to exercise “standardless discretion” in applying the ex
clusionary rule.653

Fruits of the Poisonous Tree. The exclusionary rule requires the sup
pression of any evidence that is either the direct or indirect product of illegal 
police conduct.654 A court will admit such “fruits of the poisonous tree,”655

652. Id. at 735. In Payner the grand jury indicted the defendant for knowingly falsifying a tax 
return. Id. at 730. The indictment was based on a loan guarantee discovered in the course of an illegal 
search of a third party’s briefcase. Id. Although both the Supreme Court and the trial court agreed that 
the defendant lacked standing to suppress the document, the district court argued that the fifth amend
ment and the supervisory power of the federal courts required exclusion of evidence tainted by the 
government’s “knowing and purposeful badfaith hostility to . . . fundamental constitutional rights.” 
Id. at 731-32 (emphasis in original). The Supreme Court, however, refused to exclude the evidence, 
reasoning that the Court’s fourth amendment decisions establish that the interest in deterring illegal 
searches is insufficient to justify the exclusion of evidence obtained illegally from parties not before the 
court. Id. at 735; see also United States v. Baskes, 649 F.2d 471, 475 (7th Cir. 1980) (Payner dispositive 
of question of admissibility of documents against defendant when documents seized at same time and 
from same third party’s briefcase involved in Payner\ cert, denied, 450 U.S. 1000 (1981).

653. Payner, 447 U.S. at 735.
Last term in United States v. Cortina, 630 F.2d 1207 (1980), the Seventh Circuit held that application 

of its supervisory power to exclude evidence was justified when an official’s deliberate misrepresenta
tion in an affidavit to support a search warrant both violated the defendant’s constitutional rights and 
perpetrated a fraud upon the court. Id. at 1216. The Cortina court noted that its holding was consistent 
with Payner because the Payner holding was premised on the fact that the evidence was seized from a 
third party not before the court. Id. at 1215.

The Cortina court also addressed the government’s argument that under Payner the defendants could 
not exclude the evidence because they had failed to prove that their legitimate expectation of privacy 
had been violated. Id. at 1216. The Cortina court rejected this argument, reasoning that to require a 
showing of legitimate expectation of privacy would render the scope of the supervisory power identical 
to that of the fourth amendment. Id. at 1216. The Seventh Circuit argued that the supervisory power is 
complementary to the fourth amendment and is to be invoked only when there is both fraud on the 
court and a violation of the defendant’s rights. Id.

654. See Wong Sun v. United States, 371 U.S. 471, 485-87 (1963) (exclusionary rule requires sup
pression of verbal evidence when statements held to be fruits of agents’ unlawful actions); Silverthorne 
Lumber Co. v. United States, 251 U.S. 385, 391-92 (1920) (exclusionary rule requires suppression of 
evidence when subpoenas compelling production based on information derived from previous unlawful 
search and seizure); United States v. Crozier, 674 F.2d 1293, 1298-99 (9th Cir. 1982) (evidence illegally 
seized during six-hour search of premises before search warrant obtained inadmissible when agents had 
no probable cause to believe object of search was within residence, no exigent circumstances justified 
warrantless entry, entry and examination of premises before arrival of warrant constituted seizure, and 
government failed to show it would have independently discovered evidence); United States v. Wright, 
667 F.2d 793, 799 (9th Cir. 1982) (ledger seized in plain view to determine whether subject of warrant 
inadmissible because officers exceeded scope of warrant by perusing its written contents and its incrimi
nating nature only apparent after examination of contents); In re Search Warrant Dated July 4, 1977, 
667 F.2d 117, 130-31 (D.C. Circuit 1981) (per curiam) (items designated in facially valid warrant did 
not require suppression solely on ground extraneous items also seized), cert, denied, 102 S. Ct. 1911 
(1982); United States v. Downing, 665 F.2d 404, 406-09 (1st Cir. 1981) (statements and third party 
testimonial and tangible evidence discovered pursuant to defendant’s confession inadmissible when 
defendant had asserted right to counsel before state official but federal official failed to give full Mi
randa warnings or ascertain whether defendant had asserted rights before questioning); United States 
v. Steagald, 664 F.2d 1242, 1242-43 (5th Cir. 1981) (per curiam) (evidence seized pursuant to warrants 
issued on basis of information obtained during prior illegal search inadmissible); Sharpe v. United 
States, 660 F.2d 967, 971 (4th Cir. 1981) (marijuana bales discovered as result of investigatory stop 
inadmissible when defendant illegally detained for 15 minutes during which time official had opportu
nity to smell raw marijuana), cert, denied, 102 S. Ct. 2951 (1982); United States v. Gaultney, 656 F.2d 
109, 110 (5th Cir. 1981) (per curiam) (evidence seized during warrantless search of house'after valid 
arrest and evidence seized pursuant to search warrant issued on basis of information obtained during 
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however, if the prosecutor establishes that: (1) the connection between the 
challenged evidence and the illegal conduct has become so attenuated as to 
dissipate the taint of the illegal action,656 (2) the evidence was obtained from a 
source independent of the primary illegality,657 or (3) the evidence inevitably

illegal search inadmissible); United States v. Gillespie, 650 F.2d 127, 129 (7th Cir. 1981) (per curiam) 
(physical evidence taken after illegal entry by five armed officials with arrest warrants for third parties, 
evidence seized during second and third searches, and testimonial evidence obtained from confession 
inadmissible when consent for second and third searches and detention leading to confession both 
resulted from first unconstitutional search), cert, denied, 102 S. Ct. 3495 (1982); United States v. Patino, 
649 F.2d 724, 729-31 (9th Cir. 1981) (drugs discovered during consent search inadmissible when evi
dence tainted by illegal seizure of defendant); United States v. Taheri, 648 F.2d 598, 601 (9th Cir. 1981) 
(evidence seized pursuant to search warrant inadmissible when warrant issued on basis of information 
obtained during prior warrantless search; evidence discovered during consent search inadmissible when 
tainted by prior illegal arrest); cf. United States v. Schmidt, 662 F.2d 498, 504 (8th Cir. 1981 ) (evidence 
discovered during lawful search of truck admissible when nothing discovered during earlier illegal 
search of house heightened or diminished probable cause for search arising from officer’s observations 
of truck).

Although the government must prove that evidence is not the fruit of illegal activity, the defendant 
bears the initial burden of estabfishing a factual nexus between the illegality and the evidence. See 
United States v. Kandik, 633 F.2d 1334, 1335 (9th Cir. 1980) (although evidence discovered pursuant to 
warrant issued on basis of information obtained during plea discussions inadmissible, witness’ testi
mony admissible when defendant failed to establish nexus between illegally seized evidence and 
testimony).

655. Nardone v. United States, 308 U.S. 338, 341 (1939).
656. Id. Evidence is not fruit of the poisonous tree simply because it would not have come to light 

but for illegal official actions. Wong Sun v. United States, 371 U.S. 471, 488 (1963). Rather, the ques
tion is “whether, granting establishment of the primary illegality, the evidence to which instant objec
tion is made has been come at by exploitation of that illegality or instead by means sufficiently 
distinguishable to be purged of the primary taint.” Id. at 488. Factors courts consider to determine 
whether the taint has dissipated include the temporal proximity between the arrest and the discovery of 
illegal evidence or confession, the presence of intervening circumstances, and the purpose and flagrancy 
of the official misconduct. Brown v. Illinois, 422 U.S. 590, 603-04 (1975); see United States v. Ceccolini, 
435 U.S. 268, 279-80 (1978) (connection between illegal search and witness’ testimony sufficiently atten
uated when witness testified voluntarily and substantial time elapsed between search and testimony); 
United States v. Budzyna, 666 F.2d 666, 671 (1st Cir. 1981) (connection between illegal seizure of 
certificates of title by FBI and statement by defendant made while retrieving certificates sufficiently 
attenuated when statement made of free wifi); United States v. One 1979 Mercury Cougar XR-7, 666 
F.2d 228, 230 (5th Cir. 1982) (connection between allegedly illegal arrest and statement of codefendant 
sufficiently attenuated to establish probable cause for seizure of defendant’s car when statement made 
voluntarily eight days after arrest); United States v. Hooten, 662 F.2d 628, 632 (9th Cir. 1981) (connec
tion between illegal search and witness’ testimony sufficiently attenuated when illegally seized evidence 
not used to coerce or induce witness to testify), cert, denied, 102 S. Ct. 1640 (1982); United States v. 
Wellins, 654 F.2d 550, 555, 557 (9th Cir. 1981) (connection between illegal arrest and fruits of consent 
search and incriminating statements made after arrest sufficiently attenuated when defendant had op
portunity to consult with attorney); United States v. Morin, 665 F.2d 765, 770-71 (5th Cir. 1982) (con
nection between illegal arrest and verbal disclaimer of ownership of luggage not sufficiently attenuated 
when abandonment not voluntary because defendant perceived no options other than to deny 
ownership).

657. Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920); see United States v. Mac
Donald, 670 F.2d 910, 915 (10th Cir. 1982) (evidence illegally seized and returned during security office 
interrogation and later seized a second time pursuant to search incident to valid arrest admissible when 
police knowledge of defendant’s suspicious activities, defendant’s inconsistent statements, and two 
alerts by drug-detecting dog formed independent basis for arrest); United States v. Hebei, 668 F.2d 995, 
998 (8th Cir. 1982) (per curiam) (false tax returns admissible when defendant voluntarily and indepen
dently disclosed false returns, corrected discrepancies, and paid tax due), cert, denied, 102 S. Ct. 2014 
(1982); United States v. Sunko, 662 F.2d 656, 660 (10th Cir. 1981) (statements made after lawful arrest 
and evidence obtained from house and locker on basis of statements admissible when based on source 
mdependent of illegal search of package of drugs); United States v. Beck, 662 F.2d 527, 530 (8th Cir. 
1981) (drugs seized pursuant to valid search warrant executed after warrantless entry to secure premises 
admissible when prior illegal entry did not uncover evidence and search warrant issued on basis of 
information obtained prior to and independent of illegal entry); United States v. DeSimone, 660 F.2d 
532, 542 (5th Cir. 1981) (fingerprint exemplars obtained as result of allegedly illegal arrest by state 
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would have been discovered in the course of the investigation.* 658

officials admissible when additional exemplars obtained pursuant to subsequent valid federal arrest; 
state arrest not a “but for” cause of introduction of fingerprint evidence), cert, denied, 102 S. Ct. 1732 
(1982); United States v. McBee, 659 F.2d 1302, 1306 (5th Cir. 1981) (evidence found in motel room 
admissible when search warrant for room issued on basis of information independent of previous alleg
edly illegal car search), cez7. denied, 102 S. Ct. 2020 (1982); United States v. Gordon, 655 F.2d 478, 486 
(2d Cir. 1981) (evidence obtained from investigation of defendant’s bank accounts admissible when 
based on source of information independent of illegal search); United States v. Weller, 652 F.2d 964, 
967 (10th Cir. 1981) (testimony of prior owners of “getaway” cars admissible when derived from source 
independent of statements taken from defendant in violation of Miranda)', cf. United States v. Taheri, 
648 F.2d 598, 600-01 (9th Cir. 1981) (evidence discovered after illegal seizure and testing of package 
contents inadmissible when alert by dog which formed basis for search warrant not independent 
source).

658. See Brewer v. Williams, 430 U.S. 387, 406 n.12 (1977) (dictum) (evidence obtained through use 
of illegally obtained statements may be admissible if it “would have been discovered in any event”). 
The Fifth’ Seventh, and Ninth Circuits have embraced the Supreme Court’s suggestion in Brewer and 
have established an inevitable discovery exception. See United States v. Miller. 666 F.2d 991, 996-97 
(5th Cir.) (diary discovered during illegal search admissible when defendant’s subsequent lawful con
fession made discovery inevitable), cert, denied, 102 S. Ct. 2043-44 (1982); United States v. Huberts, 637 
F.2d 630, 638-39 (9th Cir. 1980) (evidence derived from witness whose business card was found during 
illegal search admissible when witness would have been identified and found through other available 
sources), cert, denied, 451 U.S. 975 (1981); United States ex. ret. Owens v. Twomey, 508 F.2d 858, 865- 
66 (7th Cir. 1974) (photo and address book discovered during course of illegal search and identification 
and other testimony of witnesses ascertained therefrom admissible when items would have been ob
tained in course of standard police investigation).

659. 657 F.2d 730 (5th Cir. 1981).
660. Id. at 734. In Cook the affidavit in support of the search warrant listed 12 motion pictures the 

FBI had probable cause to believe had been illegally reproduced by the defendants and were stored at 
the place to be searched. Id. at 732 & n.l. The warrant also authorized seizure of “cassettes on to 
which . . . copyrighted films . . . have been electronically transferred and recorded” and “illegally 
obtained films ... not limited to the motion pictures described in the affidavit.” Id. at 732. The war
rant was executed by six or seven officers who conducted a seven and one-half hour search and seized 
1,317 items fisted in a 52-page inventory. Id.

661. Id. at 735. The court held that the trial judge should not have suppressed the 12 films particu
larly described in the affidavit. Id. at 736. The remaining items were inadmissible because they fell 
outside the scope of the valid portion of the warrant. Id

662. Id. at 735.
663. 667 F.2d 117 (D.C. Cir. 1981) (per curiam), cert, denied, 102 S. Ct. 1971 (1982).
664. Id at 133. In In re Search Warrant the warrant authorized agents to obtain government docu

ments in connection with the Founding Church of Scientology’s tax exempt status as a religious institu
tion. Id at 119. The warrant contained 161 specific descriptions of documents. Id. at 120. The last 

This term in United States v. CooAr659 the Fifth Circuit addressed the novel 
issue of whether a court should suppress all of the evidence seized when a 
search warrant provides a constitutionally sufficient description of some, but 
not all, of the items to be seized.660 The Fifth Circuit held that the judge 
should sever the infirm portion of the warrant from the constitutionally valid 
portion.661 The Cook court reasoned that severability is consistent with the 
purposes underlying exclusion because it prevents government officials from 
profiting from wrongdoing, removes from the court consideration of illegally 
obtained evidence while allowing consideration of properly described items, 
and deters officials from seeking warrants without the necessary particularity 
of description of items to be seized.662 The District of Columbia Circuit also 
approved of the severability approach, although under different circumstances, 
this term in In re Search Warrant Dated July 4, 1977.663 The District of Co
lumbia Circuit held that total exclusion of evidence was not justified when the 
search warrant itself was facially valid and only the execution of the warrant 
was at issue.664 Thus, only items whose seizure was extraneous to the scope of 
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the valid warrant were required to be suppressed.665 666 In comparison, in United 
States v. Cardwellbbb the Ninth Circuit concluded that total suppression was 
necessary when the court was unable to sever the infirm portions from the 
valid portions of a warrant.667

item, however, authorized officials to seize any evidence in violation of the statute in question and 
"which facts recited in the accompanying affidavit make out" Id. (emphasis in original). The 33-page 
affidavit was attached to the warrant. Id. The actual nine and one-half hour search took place after 
several meetings to discuss the items to be seized and each agent carried a copy of the search warrant, 
could contact three people on the scene as to the contents of the affidavit, and could call an Assistant 
United States Attorney if they had any questions. Id. at 122. The search resulted in the seizure of 567 
documents. Id. The District of Columbia Circuit held that the circumstantial, testimonial, and docu
mentary evidence of the record fell short of demonstrating that the agents had engaged in an unlawful 
general search. Id. at 130. The seizure of some unauthorized items did not warrant exclusion of the 
authorized items when the agents were not involved in a general exploratory search. Id. at 132-33.

665. Id. at 130-31.
666. 680 F.2d 75 (9th Cir. 1982).
667. Id. at 78-79. In Cardwell a warrant was issued authorizing the search of offices containing a 

corporation’s files and directing the agents to seize “corporate books and records, including but not 
limited to cancelled and duplicate checks, check stubs, journals, ledgers, weekly summaries, driver trip 
envelopes, and daily schedules . . . .” Id. at 76. The agents seized 160 boxes of records containing 
over 100,000 documents dating back to 1968. Id. The Ninth Circuit reasoned that all the documents 
had to be suppressed because even the most specific descriptions were fairly general, no time or subject 
matter limitations existed, and no references were made to specific records, either by character or date, 
in the warrant. Id. at 78-79.

668. 445 U.S. 463 (1980).
669. Id. at 471. The Court also held that a defendant is not a suppressible “fruit” of government 

illegality. Id. at 474; accord Men Ken Chang v. Jiugni, 669 F.2d 275, 279 (5th Cir. 1982) (per curiam) 
(illegal arrest without more insufficient ground to serve as defense to deportation; defendant not sup
pressible fruit of illegal arrest).

670. United States v. Crews, 445 U.S. 463, 473 n.18 (1980); see Bruce v. Duckworth, 659 F.2d 776, 
780-81 (7th Cir. 1981) (rape victim’s in-court identification of defendant admissible despite suggestive 
post-indictment lineup when state court found victim spent one and one-half hours with defendant, 
spoke with and observed defendant in a wide range of conditions, noticed his features and mannerisms, 
and recalled his clothing), cert, denied, 102 S. Ct. 1464 (1982).

671. 442 U.S. 200 (1979).
672. Id. at 217.
673. Id. at 217-18 (citing Brown v. Illinois, 422 U.S. 590, 603-04 (1975)); cf. United States v. Wellins, 

Courts apply different tests for determining the applicability of the exclu
sionary rule depending upon the type of evidence sought to be introduced. For 
example, in United States v. Crews668 the Supreme Court specified that when 
deciding whether to suppress an in-court identification as the fruit of an un
lawful arrest, courts should examine the witness’ knowledge of and ability to 
reconstruct the crime, as well as the ability to identify the defendant.669 Relia
ble observations made prior to the occurrence of government illegality can also 
provide an independent source for in-court identification testimony.670 671

The Supreme Court’s 1979 decision in Dunaway v. New York611 controls the 
admissibility of confessions or statements made by an accused during an illegal 
arrest and detention. In Dunaway the Court held that police cannot purge the 
taint of confessions or statements made by an accused during an illegal arrest 
or detention solely by giving Miranda warnings and subsequently accepting a 
defendant’s voluntary waiver of fifth amendment rights.672 Instead, a court 
must examine criteria such as the temporal proximity of the arrest and confes
sion, the presence of intervening circumstances, and the purpose of the official 
misconduct so that the court can determine whether a confession resulted from 
the exploitation of an illegal arrest.673 The Dunaway analysis was reaffirmed 
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this term in Taylor v. Alabama S™ In Taylor the Supreme Court held that a 
defendant’s confession should have been suppressed as the fruit of an illegal 
arrest when the time674 675 and events intervening between the arrest and subse
quent confession were insufficient to purge the taint of the illegal arrest.676 677

654 F.2d 550, 555-57 (9th Cir. 1981) (Brown factors applied to hold fruits of consent search admissible: 
defendant permitted to consult attorney prior to consent and advised of Miranda rights at least once 
before search; defendant’s age, experience, and intelligence appeared substantial; and defendant not 
subjected to threats or show of force).

674. 102 S. Ct. 2664 (1982).
675. Id. at 2668-69. The Court noted that only six hours had elapsed between the arrest and the 

confession, and most of this time was spent in the presence of police officers. Id. at 2668. During the 
six hours, the defendant was questioned several times without counsel present, was fingerprinted, and 
was subjected to a line-up. Id. The Court also rejected the state’s argument that intervening events 
broke the connection between the arrest and the confession, noting that (1) receipt of Miranda warnings 
three times was insufficient to purge the taint of the illegal arrest; (2) a five- to ten-minute visit with two 
friends could not have contributed to the defendant’s ability to exercise his free will in light of the 
defendant’s uncontroverted testimony that his girlfriend was distraught at the meeting; and (3) the ex 
parte filing of an arrest warrant during the defendant’s interrogation did not purge the taint of the 
illegal arrest when the warrant was issued solely on the basis of the illegally seized evidence. Id. at 
2668-69 & 2668 n.l. The dissent argued that the record showed that the defendant confessed after 
spending most of the six hours alone and after talking with his calm girlfriend and neighbor. Id. at 
2670, 2673 (O’Connor, J., with Burger, Powell & Rehnquist, J.J., dissenting in judgment).

676. Id. at 2668-69.
677. 435 U.S. 268 (1978).
678. Id. at 279-80.
679. Id. ; see United States v. Hooten, 662 F.2d 628, 633 (9th Cir. 1981) (Ceccolini factors applied to 

hold testimony of witness located through illegal search admissible; government did not use tainted 
evidence to coerce or induce testimony, investigators made no specific reference to material discovered 
in illegal search and did not show illegally seized documents to witnesses to refresh recollection, and 
initial interviews and trial occurred months after search), ceri, denied, 102 S. Ct. 1640 (1982).

680. 435 U.S. at 277-78, 280. The Court reasoned that the exclusion of live-witness testimony is 
more costly than the exclusion of physical evidence because exclusion of live-witness testimony disables 
the witness from testifying about relevant and material facts, even if the facts are unrelated to the 
purpose of, or the evidence discovered by, the illegal search. Id.

681. Aiderman v. United States, 394 U.S. 165, 171, 174 (1969). The defendant bears the burden of 
establishing standing. See United States v. Glasgow, 658 F.2d 1036, 1044-45 (5th Cir. 1981) (defendant 
failed to meet burden of establishing standing to challenge illegal search of van at repair shop when 
defendant offered no evidence of ownership and codefendant had driven van both to and from repair 
shop); United States v. Dickerson, 655 F.2d 559, 561 (4th Cir. 1981) (defendant failed to meet burden of 
establishing standing to challenge search of airplane when defendant failed to produce evidence show-

Courts are more reluctant to apply the exclusionary rule to live-witness testi
mony that is the fruit of an illegal search. In United States v. Ceccolini(m the 
Court held that the connection between an illegal search and live-witness testi
mony was sufficiently attenuated to allow admission of the testimony.678 The 
Court emphasized that the witness had exercised free will in her decision to 
testify, a substantial period of time had elapsed between the illegal search and 
the witness’ testimony, and there would not have been any deterrent effect if 
the exclusionary rule had been applied in the case.679 The Supreme Court 
reasoned that the exclusion of live-witness testimony is so costly to the gov
ernment that only a close connection between the testimony and the illegal 
conduct justifies exclusion.680

Standing to Challenge Constitutional Violations. The doctrine of stand
ing limits the operation of the exclusionary rule by permitting only those per
sons who have allegedly suffered violations of their constitutional rights to 
challenge the introduction of evidence obtained as a result of the violation.681 
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Although fifth and sixth amendment violations may raise standing issues, 
standing is more often an issue in the fourth amendment context because evi
dence gathered in the course of searches of third parties is frequently offered 
against defendants at trial.* 682 In these situations, a defendant has standing 
only if the alleged constitutional violation “infringed an interest of [his] which 
the Fourth Amendment was designed to protect.”683

ing that he possessed interest in corporation that owned plane or that he flew it with permission of 
owner and government produced certificate showing airplane owned by corporation); United States v. 
Perez, 644 F.2d 1299, 1304 (9th Cir. 1981) (defendants on remand have burden of proving standing to 
contest whether they had legitimate expectation of privacy). The government, however, must initially 
raise the standing issue. See United States v. Emens, 649 F.2d 653, 656 n.4 (9th Cir. 1980) (standing not 
addressed when government failed to present argument before district court and factual record 
lacking).

682. A third party search pursuant to a search warrant is permissible under the fourth amendment if 
the government has probable cause to believe fruits, instrumentalities, or other evidence of a crime is 
located on the property of a third party. Zurcher v. Stanford Daily, 436 U.S. 547, 559-60 (1978); see 
infra note 699 and accompanying text (standing to challenge search denied when defendant lacks legiti
mate expectation of privacy in areas searched or items seized).

683. Rakas v. Illinois, 439 U.S. 128, 140 (1978).
684. See Jones v. United States, 362 U.S. 257, 261 (1960) (defendant can establish standing by dem

onstrating ownership or possession of property at time of seizure, proprietary or possessory interest in 
premises searched, or legitimate presence on premises at time of search), overruled, United States v. 
Salvucci, 448 U.S. 83 (1980).

685. 439 U.S. 128 (1978).
686. Id. at 143, 148-49. The Court held that the defendants lacked standing to challenge the search 

of the glove compartment and area under the passenger seat of an automobile in which they were 
passengers. Id. at 148-49. The Court reasoned that the defendants had no legitimate expectation of 
privacy in those areas and that they had failed to assert a property or possessory interest in the automo
bile or an interest in the property seized. Id. at 148-49; see infra notes 700-06 (factors determining 
whether defendant has legitimate expectation of privacy).

687. 448 U.S. 83 (1980).
688. 448 U.S. 98 (1980).
689. See Rawlings v. Kentucky, 448 U.S. at 105-06 (Rakas rejected notion that “arcane” concepts of 

property law determine ability to claim fourth amendment protections); United States v. Salvucci, 448 
U.S. at 91-93 (possessory interest in goods seized subordinate to legitimate expectation of privacy).

690. 362 U.S. 257 (1960).
691. Id. at 264. Before Jones, if a defendant failed to acknowledge a possessory interest in the prem

ises searched or goods seized, a prosecutor could assert the contradictory positions that the defendant 
violated the law by possessing contraband but lacked standing to object to its illegal seizure because he 
did not possess it at the time of the search. Id. at 263. The Supreme Court therefore developed the 
“automatic standing” rule of Jones, which allowed a defendant charged with possessory crimes to es
tablish standing by alleging either an interest in the area searched or items seized or a legitimate pres
ence on the premises searched. Id. at 263-67.

692. United States v. Salvucci, 448 U.S. 83, 95 (1980).
693. Id. at 89.

In the past courts focused on the defendant’s property and privacy interests 
to resolve the standing issue.684 In Rakas v. Illinois,685 however, the Supreme 
Court indicated that courts must focus primarily on the defendant’s privacy 
interests when deciding standing questions.686 In two decisions, United States 
v. Salvucci687 and Rawlings v. Kentucky,688 the Court emphasized that prop
erty interests should play only a subordinate role in the determination of 
standing to challenge fourth amendment violations.689

In Salvucci the Court explicitly overruled Jones v. United States 690 which 
had granted automatic standing to defendants charged with possessory of
fenses.691 The Salvucci Court reasoned that the Jones rule provided a “wind
fall” to defendants whose fourth amendment rights had not been violated,692 
and that the justifications for the Jones rule had been substantially eroded.693 
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First, the Court pointed out that United States v. Simmons694 had rendered a 
defendant’s testimony in support of a suppression motion inadmissible at trial 
as evidence of the defendant’s guilt.695 The Salvucci Court argued that a de
fendant, therefore, no longer risked incriminating himself by alleging posses
sion of contraband in an effort to gain standing to challenge its seizure.696 
Second, the Court noted that after Rawlings it was no longer inconsistent for a 
prosecutor both to charge a defendant with a possessory offense and to chal
lenge the defendant’s standing, because Rawlings had held that a legitimate 
expectation of privacy, not ownership, is the relevant criterion to establish 
standing.697

After Rawlings and Salvucci, a defendant wishing to establish standing must 
demonstrate that he has a legitimate expectation of privacy in the area 
searched.698 In determining whether a defendant has a legitimate expectation 
of privacy, a defendant’s possessory interest in the object is only one of many 
factors courts consider.699 Other factors that determine whether a defendant

694. 390 U.S. 377 (1968).
695. Id. at 392-93.
696. Salvucci, 448 U.S. at 89-90 (1980).
697. Id. at 91. In his dissenting opinion in Salvucci, Justice Marshall argued that Simmons does not 

provide complete protection against the self-incrimination dilemma because suppression hearing testi
mony may be admissible for impeachment purposes. Id. at 96 (Marshall, J., with Brennan, J., dissent
ing). Justice Marshall also argued that although the Court’s decision in Rawlings eliminated the ability 
of the prosecutor to assert inconsistent positions, id. at 97, Rawlings itself was wrongly decided because 
it failed to protect the property interests historically protected under the fourth amendment. Rawlings, 
448 U.S. at 119 (Marshall, J., with Brennan, J., dissenting).

698. Rawlings v. Kentucky, 448 U.S. 98, 106 (1980); United States v. Salvucci, 448 U.S. 83, 91-92 
(1980).

699. See United States v. Lochan, 674 F.2d 960, 963-65 (1st Cir. 1982) (driver of passenger’s automo
bile had no standing to challenge inventory search of auto when driver did not own car, presented no 
evidence of other use, responsibility for, or control of car, had no luggage or other personal belongings 
in auto, and never claimed interest in items seized); United States v. Irizarry, 673 F.2d 554, 556 (1st Cir. 
1982) (defendant present in hotel room registered to codefendant had no standing to challenge search 
when defendant offered no evidence of personal interest in room other than presence and affirmatively 
denied connection with room and contents during search); United States v. McCulley, 673 F.2d 346, 
392 (11 th Cir. 1982) (defendants had no standing to challenge search of auto rented by codefendant 
when defendants’ only interest in auto was alleged agreement to share expenses); United States v. Hen
sel, 672 F.2d 578, 579 (6th Cir.) (per curiam) (thief had no standing to challenge search of stolen truck), 
cert, denied, 102 S. Ct. 2907 (1982); United States v. Whitley, 670 F.2d 617, 619 (5th Cir. 1982) (defend
ant had no standing to attack warrant authorizing placement of tracking transmitter on private plane 
that led to discovery of drugs in defendant’s possession when defendant neither owned nor occupied 
plane); United States v. Modica, 663 F.2d 1173, 1177-78 (2d Cir. 1981) (defendant had no legitimate 
expectation of privacy in suitcase when he insisted suitcase not his), cert, denied, 102 S. Ct. 2269 (1982); 
Lee v. Gilstrap, 661 F.2d 999, 1000 (4th Cir. 1981) (per curiam) (defendant had no standing to chal
lenge search of house he occupied when house owned by mother-in-law), cert, denied, 102 S. Ct. 1755 
(1982); United States v. Meyer, 656 F.2d 979, 981-82 (5th Cir. 1981) (guest had no standing to challenge 
search of tenant’s bathroom cabinet); United States v. Congote, 656 F.2d 971, 975 (5th Cir. 1981) (de
fendant had no standing to challenge illegal search of third party’s apartment during which government 
agents intercepted defendant’s incriminating call to apartment owner when defendant assumed risk of 
exposure by voluntary statements to strangers); United States v. Womack, 654 F.2d 1034, 1041 (5th Cir. 
1981) (defendant had no standing to challenge use of evidence obtained in search of third party’s prop
erty even though defendant’s name on search warrant), cert, denied, 102 S. Ct. 1029 (1982); United 
States v. Hansen, 652 F.2d 1374, 1385 (10th Cir. 1981) (defendant had no standing to challenge search 
of codefendant’s person or hotel room); United States v. Bell, 651 F.2d 1255, 1258 (8th Cir. 1981) 
(conspirator had no standing to challenge use of evidence illegally seized from alleged coconspirator); 
United States v. Briones-Garza, 651 F.2d 364, 365 (5th Cir. 1981) (evidentiary hearing required to 
determine whether guard of house used to deposit illegal aliens had reasonable expectation of privacy 
in premises searched pursuant to arrest warrant for third party); United States v. Civella, 648 F.2d 
1167, 1172 (8th Cir.) (defendant had no standing to challenge wiretap evidence allegedly tainted by 
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has a legitimate expectation of privacy include: (1) whether the defendant has 
taken measures to ensure privacy,700 (2) whether the defendant has sole control 
over the area searched or item seized,701 (3) whether the item seized is in plain 
view,702 (4) whether the area searched is within the yard of a private dwelling 
and enclosed by a fence,703 (5) whether records seized were required by the 
government to be kept,704 (6) whether the defendant has abandoned the 
items,705 and (7) whether the container from which items are seized is sufficient

earlier illegal wiretap when defendants neither named as targets in prior wiretap application nor parties 
to conversations recorded as result of wiretap order), cer/. denied, 454 U.S. 867 (1981); United States v. 
Posey, 663 F.2d 37, 41 (7th Cir. 1981) (defendant had legitimate expectation of privacy in car when 
auto under defendant’s exclusive control with owner’s consent), cert, denied, 102 S. Ct. 1473 (1982); cf. 
United States v. Kember, 648 F.2d 1354, 1366 (D.C. Cir. 1980) (no right of person from whom evidence 
illegally seized to block use of evidence against third party by refusing to testify at third party’s trial).

700. Compare United States v. Cleary, 656 F.2d 1302, 1305 (9th Cir. 1981) (legitimate expectation of 
privacy in canvas bag despite broken zipper), vacated and remanded, 102 S. Ct. 2919 (1982) with United 
States v. Vallez, 653 F.2d 403, 406 (9th Cir.) (prisoner’s legitimate expectation of privacy in sealed letter 
lost when letter suspected of containing escape plans), cert, denied, 102 S. Ct. 412 (1981) and United 
States v. Penn, 647 F.2d 876, 883 (9th Cir. 1980) (mother had no legitimate expectation of privacy in 
information given to son free to reveal information to rest of world) and United States v. Michael, 645 
F.2d 252, 257-59 (5th Cir.) (legitimate expectation of privacy in movements of car to which beeper 
attached lessened when car driven on public roads during daylight), cert, denied, 454 U.S. 950 (1981).

701. Compare United States v. Barry, 673 F.2d 912, 919 (6th Cir. 1982) (no legitimate expectation of 
privacy in package when defendant sent damaged package containing illegal drugs via Federal Ex
press) and United States v. Sellers, 667 F.2d 1123, 1125-26 (4th Cir. 1981) (no legitimate expectation of 
privacy in items in apartment when defendants abandoned all control of apartment and its contents to 
landlord) and Ray v. United States Dep’t of Justice, 658 F.2d 608, 611 (8th Cir. 1981) (per curiam) (no 
legitimate expectation of privacy in letters after letters sent and delivered to third party’s hotel room) 
and United States v. Buettner-Janusch, 646 F.2d 759, 767 (2d Cir.) (no legitimate expectation of privacy 
in enclosed areas or containers therein when defendant permitted others access to area and items 
within), cert, denied, 454 U.S. 830 (1981) with United States v. Posey, 663 F.2d 37, 41 (7th Cir. 1981) 
(legitimate expectation of privacy in car under defendant’s exclusive control when car borrowed with 
owner’s consent), cert, denied, 102 S. Ct. 1473 (1982) and United States v. Haydell, 649 F.2d 1152, 1154- 
55 (5th Cir.) (legitimate expectation of privacy in gambling records when records hidden under parents’ 
bed), modified on other grounds, 649 F.2d 1152 (5th Cir. 1981) (per curiam), cert, denied, 102 S. Ct. 1721 
(1982).

702. See United States v. Weber, 668 F.2d 552, 558-59 (1st Cir. 1981) (no legitimate expectation of 
privacy in abandoned boat, canvas bag, box of radio equipment, and canisters of hashish left in plain 
view), cert, denied, 102 S. Ct. 2904 (1982); United States v. Lupo, 652 F.2d 723, 727 (7th Cir. 1981) (no 
legitimate expectation of privacy in punctured, wrapped bales exposing marijuana in plain view), cert, 
denied, 102 S. Ct. 2964 (1982).

703. See United States v. Long, 674 F.2d 848, 852-53 (11th Cir. 1982) (no legitimate expectation of 
privacy in yard surrounding barn when no residence on land); United States v. Scherer, 673 F.2d 176, 
181 (7th Cir.) (no legitimate expectation of privacy in yard of defendant’s dwelling when observation 
post set up by Bureau of Alcohol, Tobacco, and Firearms not within constitutionally protected area 
around house), cert, denied, 102 S. Ct. 2935 (1982); United States v. Rucinski, 658 F.2d 741, 746 (10th 
Cir. 1981) (per curiam) (no legitimate expectation of privacy in lumber company millyard when sur
rounded only by barbed wire fence and no dwelling thereon), cert, denied, 102 S. Ct. 1430 (1982).

704. See United States v. Snyder, 668 F.2d 686, 690 (2d Cir. 1982) (no legitimate expectation of 
privacy in business records when records required by law to be kept); United States v. Blue Diamond 
Coal Co., 667 F.2d 510, 520 (6th Cir. 1981) (no legitimate expectation of privacy in records required by 
law to be kept and open for government and public inspection), cert, denied, 102 S. Ct. 2298 (1982); 
Donovan v. Mehlenbacher, 652 F.2d 228, 231 (2d Cir. 1981) (no legitimate expectation of privacy in 
subpoenaed documents when documents required to be kept under federal law).

705. See United States v. Sledge, 650 F.2d 1075, 1077-80 (9th Cir. 1981) (no expectation of privacy in 
apartment that officers reasonably believed abandoned; authority to permit entry reverted to landlord 
at abandonment despite defendant’s subjective intent to return); United States v. Veatch, 647 F.2d 995, 
999 (9th Cir. 1981) (no legitimate expectation of privacy in wallet when defendant expressly disclaimed 
ownership of wallet to officer), cert, denied, 102 S. Ct. 2013 (1982); United States v. Reicherter, 647 F.2d 
397, 399 (3rd Cir. 1981) (no expectation of privacy in drugs abandoned in public trash can); United 
States v. Edwards, 644 F.2d 1, 2 (5th Cir.) (per curiam) (no expectation of privacy in vessel abandoned 
during storm), cert, denied, 102 S. Ct. 302 (1981); United States v. McFillin, No. 80-506, slip-op. at 4 
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to demonstrate a privacy interest in the enclosed items.* 706

(4th Cir. Aug. 12, 1981) (no expectation of privacy in remnants of explosives with tracer chemicals left 
in public area); cf. United States v. Anderson, 663 F.2d 934, 938 (9th Cir. 1981) (remanded to determine 
whether denials of ownership of luggage constituted abandonment of privacy interest).

706. See United States v. Martino, 664 F.2d 860, 873 (2d Cir. 1981) (no legitimate expectation of 
privacy in closed but unsealed and unsecured paper bag), cert, denied, 102 S. Ct. 3493 (1982); United 
States v. Lupo, 652 F.2d 723, 727 (7th Cir. 1981) (no legitimate expectation of privacy in punctured, 
wrapped bales exposing marijuana), cert, denied, 102 S. Ct. 2964 (1982). But see United States v. 
Weber, 668 F.2d 552, 561-62 (1st Cir. 1981) (legitimate expectation of privacy in rolled-up rainslicker 
containing walkie-talkie), cert, denied, 102 S. Ct. 2904 (1982).

This term in United States v. Ross, 102 S. Ct. 2157 (1982), the Supreme Court overruled its plurality 
decision from last term in Robbins v. California, 453 U.S. 420 (1981). As a result of Ross, containers 
found in automobiles pursuant to a legitimate auto search may be searched without a warrant if the 
police suspect that the container may conceal the object of the search. 102 S. Ct. at 2172. The Court 
reasoned that a warrantless search of an automobile is not defined by the nature of the container in 
which contraband is secreted, but by the object of the search and the places in which there is probable 
cause to believe the object may be found. 102 S. Ct. at 2172; see also United States v. Finch, 679 F.2d 
1083, 1085 (4th Cir. 1982) (because original search warrant described both the vehicle to be searched 
and the specific property being sought, no additional warrant needed for officers to open bales con
cealed within truck and suspected of containing marijuana).

The following cases examining the legitimate expectation of privacy in containers found in 
automobiles were decided prior to the Court’s decision in Ross', compare United States v. DeSimone, 
660 F.2d 532, 542 (5th Cir. 1981) (denying motion to suppress evidence discovered in locked and un
locked suitcases in auto when valid warrant authorized search of auto for “marijuana, five locked 
suitcases and five unlocked suitcases,” and suitcases could have easily contained the suspected contra
band), cert, denied, 102 S. Ct. 1732 (1982) and Government of the Virgin Islands v. Rasool, 657 F.2d 
582, 593 (3d Cir. 1981) (denying motion to suppress evidence found in unsealed grocery bag discovered 
on back seat of automobile pursuant to warrantless search incident to lawful custodial arrest) and 
United States v. Stewart, 650 F.2d 178, 180 (9th Cir. 1981) (denying motion to suppress drugs discov
ered pursuant to warrantless search of attache case lying on rear seat of car; Chadwick not retroactive) 
with United States v. Moschetta, 646 F.2d 955, 962 (5th Cir. 1981) (granting motion to suppress evi
dence discovered in paper bag pursuant to warrantless search of car when bag closed, had no exterior 
markings, disclosed nothing by its shape, was not suspected of containing dangerous item, and had no 
cracks, rips, or tears), cert, denied, 102 S. Ct. 1613 (1982).
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II. Preliminary Proceedings
PROSECUTORIAL DISCRETION

The separation of powers doctrine generally prevents judicial interference 
with the prosecutor’s broad discretion in initiating and conducting criminal 
prosecutions.707 A rebuttable presumption that criminal prosecutions are un
dertaken in good faith and in a nondiscriminatory manner further supports the 
prosecutor’s discretion.708 The prosecutor has broad authority to decide what 
charges to bring,709 when to bring them,710 and whether to prosecute.711 In

707. See United States v. Chagra, 669 F.2d 241, 247 (5th Cir. 1982) (constitutional authority for 
faithful execution of laws textually committed to executive branch); United States v. Hamm, 659 F.2d 
624, 628 n.13 (5th Cir. 1981) (en banc) (in balancing constitutional duty of prosecutors as members of 
executive branch with constitutional power of judiciary, courts must give great deference to exercise of 
prosecutorial discretion); United States v. Motley, 655 F.2d 186, 190 (9th Cir. 1981) (court cannot sub
stitutejudicial for prosecutorial discretion in determining whether to reindict defendant on more seri
ous charges or to dismiss count of new indictment). But cf. United States v. Hamm, 659 F.2d at 633 n.l 
(Gee, J., concurring) (because court retains sentencing discretion, it has power and resulting duty to 
supervise conduct of prosecutor’s role in sentencing process). See generally Nixon v. Administrator of 
Gen. Servs., 433 U.S. 425, 443 (1977) (test for violation of separation of powers doctrine is whether 
executive action disrupts balance between coordinate branches and prevents accomplishment of consti
tutionally assigned functions).

708. See United States v. Chagra, 669 F.2d 241, 247 (5th Cir. 1982) (absent proof by defendant that 
government exercised discretion in discriminatory manner, executive branch’s authority to enforce law 
in selective fashion legally unchallengeable); United States v. Barber, 668 F.2d 778, 782-83 (4th Cir.) 
(absent evidence of arbitrariness or bad faith, court cannot assume prosecutor’s judgment based on 
unworthy motive), cert, denied, 51 U.S.L.W. 3254 (U.S. Oct. 4, 1982); In re DeMonte, 667 F.2d 590, 593 
(7th Cir. 1981) (per curiam) (to overcome presumption that government’s decision to prosecute made in 
good faith, defendant must establish intentional, purposeful discrimination and facts sufficient to raise 
reasonable doubt about prosecutor’s purpose); United States v. Turkette, 656 F.2d 5, 9 (1st Cir.) (de
fendant alleging prosecutorial bad faith in joining multiple counts or defendants has burden of estab
lishing allegation), on remandfrom 452 U.S. 576 (1981); United States v. Saade, 652 F.2d 1126, 1135 
(1st Cir. 1981) (to overcome presumption that government’s decision to prosecute made in good faith, 
defendant bears burden of proving prosecution based on impermissible factors).

709. See United States v. Batchelder, 442 U.S. 114, 123-25 (1979) (defendant’s conviction for unlaw
ful possession of firearms under statute prescribing harsher penalty than another gun control statute 
affirmed because government free to prosecute under any statute defendant violates without regard to 
penalty, provided prosecution not discriminatory); United States v. Hamm, 659 F.2d 624, 628 n.13 (5th 
Cir. 1981) (en banc) (executive has discretion to decide precise charge to bring) (quoting Newman v. 
United States, 382 F.2d 479, 480 (D.C. Cir. 1967)); cf. United States v. Motley, 655 F.2d 186, 190 (9th 
Cir. 1981) (because prosecutor has discretion to determine what charges to bring, dismissal of entire 
indictment necessary to remedy vindictiveness rather than eliminating counts that increased severity of 
punishment). See generally Principles of Federal Prosecution, supra note 1, at 16-17 (to ensure 
equal justice prosecutor should charge all defendants with most serious offense encompassed by con
duct and likely to result in conviction).

710. See United States v. Lovasco, 431 U.S. 783, 796 (1977) (18 month delay between crime and 
indictment did not violate due process, even if such delay prejudiced defendant, when delay result of 
prosecutor’s good faith investigation); cf. United States v. Moore, 653 F.2d 384, 389 (9th Cir.) (10 and 
one-half month delay between arraignment pursuant to first indictment and trial on charges in second 
indictment did not violate due process when defendant failed to prove actual prejudice), cert, denied, 
102 S. Ct. 680 (1981).

The Supreme Court has stated that actual prejudice caused by preindictment delay, alone is insuffi
cient to constitute a violation of due process. United States v. Lovasco, 431 U.S. 783, 789-90 (1977). 
Courts will find a violation when it is shown that the delay “caused substantial prejudice to [defend
ant’s] rights to a fair trial and that the delay was an intentional device to gain tactical advantage over 
the accused.” United States v. Marion, 404 U.S. 307, 324 (1971); see United States v. Lovasco, 431 U.S. 
783, 790 (1977) (proof of prejudice necessary but not sufficient for due process claim; courts must con
sider both reasons for delay and prejudice to accused); United States v. Snyder, 668 F.2d 686, 689-90 
(2d Cir.) (preindictment delay did not violate due process because defendant failed to prove actual 
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addition, courts have granted prosecutors absolute immunity from civil liabil
ity for their actions in initiating, pursuing, and presenting criminal charges.* 711 712

prejudice and because government did not attempt to gain tactical advantage), cert, denied, 102 S. Ct. 
3494 (1982); United States v. Townley, 665 F.2d 579, 582-85 (5th Cir.) (36 month delay in securing 
indictment did not violate due process because need for further investigation and lack of sufficient 
prosecutorial staff outweighed prejudice to defendant), cert, denied, 102 S. Ct. 2305 (1982); United 
States v. Read, 658 F.2d 1225, 1240 (7th Cir. 1981) (preindictment delay did not violate due process 
because defendant failed to prove actual prejudice, government did not attempt to gain tactical advan
tage, and government vigorously pursued prosecution once crime uncovered); United States v. Reed, 
647 F.2d 849, 852 (8th Cir. 1981) (19 month delay between defendant’s grand jury testimony and indict
ment for perjury did not violate due process because need for further investigation outweighed any 
prejudice to defendant); United States v. Nixon, 634 F.2d 306, 310 (5th Cir.) (16 month delay between 
defendant’s grand jury testimony and indictment for perjury by second grand jury did not violate due 
process because second grand jury not initiated until after new evidence discovered), cert, denied, 454 
U.S. 828 (1981).

An accused waives his right to object if he fails to make a timely objection to preindictment delay. 
Fed. R. Crim. P. 12(b)(1) (defendant before trial must raise objections based on defects in initiating 
prosecution); see United States v. DiGregorio, 605 F.2d 1184, 1193 n. 10 (1st Cir.) (challenge on first day 
of trial to 10 month preindictment delay denied for failure to allege sufficient prejudice and to raise 
motion before trial), cert, denied, 444 U.S. 937 (1979).

Statutes of limitations are the primary safeguards against stale prosecutions. United States v. 
Lovasco, 431 U.S. 783, 789 (1977); see United States v. Muse, 633 F.2d 1041, 1043-44 (2d Cir. 1980) (en 
banc) (to secure dismissal defendant must show prejudice during period indictment sealed or postlim
itations portion of that period), cert, denied, 450 U.S. 984 (1981); cf. United States v. Bailey, 444 U.S. 
394, persons fleeing justice; statute tolled while escapee at large); United States v. Gonsalves, 675 F.2d 
1050. 1053 (9th Cir. 1982) (in any federal prosecution person fleeing justice denied protection of statute 
of limitations).

711. See United States v. Batchelder, 442 U.S. 114, 124 (1979) (decision whether to prosecute gener
ally within prosecutor’s discretion); United States v. Hamm, 659 F.2d 624, 628-29 (5th Cir. 1981) (en 
banc) (executive is absolute judge of whether prosecution should be initiated); United States v. Saade,
652 F.2d 1126, 1135 (1st Cir. 1981) (government exercises broad discretion in deciding whether to 
prosecute); United States v. Girst, 645 F.2d 1014, 1015-16 (D.C. Cir.) (per curiam) (prosecutor has 
discretion to decide whether to prosecute), modifying on rehearing 636 F.2d 316 (1979).

The Department of Justice instructs its attorneys to commence prosecutions when they believe a 
federal offense has been committed and the evidence is sufficient to convict unless (1) there is no sub
stantial federal interest in the prosecution; (2) the suspect is subject to effective prosecution in another 
jurisdiction; or (3) adequate alternatives to prosecution exist. Principles of Federal Prosecution, 
supra note 1, at 5-6.

712. See Dohaish v. Tooley, 670 F.2d 934, 938 (10th Cir. 1982) (prosecutor immune from civil suit 
brought by parent of deceased when prosecutor refused to prosecute alleged murderer); Dellums v. 
Powell, 660 F.2d 802, 803, 806-07 (D.C. Cir. 1981) (Attorney General immune from suit for malicious 
prosecution brought by persons arrested for protesting Vietnam War); McMillian v. City of Rockmart,
653 F.2d 907, 910 (5th Cir. 1981) (per curiam) (prosecutor immune from suit alleging his failure to 
prohibit action against defendant even though prosecutor had knowledge of irregularities relating to 
defendant’s arrest).

This absolute immunity from prosecution does not extend to private citizens, defense counsel, or 
investigating agents. See White v. Bloom. 621 F.2d 276, 280 (8th Cir. 1980) (defense counsel not im
mune from civil liability for alleged misconduct in jury selection process; rationale for prosecutorial 
immunity does not support immunity for defense attorneys), cert, denied, 449 U.S. 1089 (1981); Norton 
v. Liddel, 620 F.2d 1375, 1382 (10th Cir. 1980) (sheriff not immune from civil liability for alleged 
misconduct in providing facts for initiating prosecution; such actions insufficiently linked to judicial 
process to bring under prosecutor’s umbrella of absolute immunity).

713. See Blackledge v. Perry, 417 U.S. 21, 28-29 (1974) (subsequent prosecution on more serious 
charge after defendant appealed conviction on lesser charge constituted violation of due process); 
United States v. Motley, 655 F.2d 186, 188-90 (9th Cir. 1981) (subsequent prosecution on more serious 
charges after defendant successfully moved for mistrial constituted violation of due process); United 
States v. Hollywood Motor Car Co., 646 F.2d 384, 386-87 (9th Cir. 1981) (reindictment on additional 

Prosecutorial discretion, however, is not unlimited. The judiciary is respon
sible for protecting individuals from abuses of prosecutorial discretion that vi
olate constitutional rights. Such abuses of discretion generally take the form of 
either vindictiveness,713 which is a due process violation, or selective prosecu
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tion,714 which is a denial of equal protection. A defendant demonstrates 
prosecutorial vindictiveness by showing that he was reindicted on more serious 
charges in retaliation for exercising his constitutional or statutory rights.715 A 
defendant demonstrates selective prosecution by establishing (1) that others 
similarly situated have not been prosecuted716 and (2) that the government’s 
decision to prosecute was based on impermissible considerations, such as race, 
religion, political beliefs, or the desire to prevent the exercise of constitutional 
rights.717 A defendant challenging an indictment generally bears a heavy bur
den of proving facts sufficient to satisfy this two-pronged test for selective pros
ecution.718 The inability of defendants to demonstrate claims of selective 
prosecution highlights the judicial respect for prosecutorial discretion.719

charges after defendant procured venue change constituted violation of due process), rev'd, 102 S. Ct. 
3081 (1982) (court of appeals lacked jurisdiction to review trial court’s interlocutory order; vindictive
ness issue not reached).

714. See Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886) (arrest of Chinese launderers constituted 
denial of equal protection when similarly situated non-Chinese launderers not arrested); United States 
v. Falk, 479 F.2d 616, 622-23 (7th Cir. 1973) (en banc) (prosecution of conscientious objector for failure 
to possess draft registration card constituted denial of equal protection when other draftees not prose
cuted for same crime).

715. See United States v. Hollywood Motor Car Co., 646 F.2d 384, 385 (9th Cir. 1981) (although 
prosecutor later dropped charges, reindicting defendant on additional charges after defendant re
quested change of venue constituted vindictiveness), rev’d, 102 S. Ct. 3081 (1982) (court of appeals 
lacked jurisdiction to review trial court’s interlocutory order; vindictiveness issue not reached). Courts, 
however, will not uphold a claim of prosecutorial vindictiveness if the prosecutor revised the charge 
because of newly discovered evidence. See United States v. Chagra, 669 F.2d 241, 248-49 (5th Cir. 
1982) (supplementing charge before trial after defendant’s motion to recuse judge did not constitute 
vindictiveness when additional charge based on newly discovered evidence and witness); United States 
v. Phillips, 664 F.2d 971, 1021 (5th Cir. 1981) (superseding indictment after defendant asserted constitu
tional rights did not constitute vindictiveness when based on newly discovered evidence).

716. Compare United States v. Falk, 479 F.2d 616, 622-23 (7th Cir. 1973) (en banc) (prosecution of 
conscientious objector for failure to possess draft registration card selective when other draftees simi
larly situated not prosecuted) with United States v. Rice, 659 F.2d 524, 526-27 (5th Cir. 1981) (prosecu
tion of tax protestor for failure to file income tax return not selective; tax protestors openly advocating 
noncompliance not similarly situated to taxpayers neglecting to file returns) and United States v. Ness, 
652 F.2d 890, 892 (9th Cir.) (per curiam) (prosecution of tax protestor not selective when defendant 
failed to show existence of any similarly situated but nonprotesting violator that had not been prose
cuted), cert, denied, 102 S. Ct. 976 (1981) and United States v. Lichenstein, 610 F.2d 1272, 1281 (5th 
Cir.) (prosecution of defendants for fraud not selective when defendants could not show unprosecuted 
coparticipant knew of fraud), cert, denied, 447 U.S. 907 (1980).

717. See United States v. Ness, 652 F.2d 890, 893 (9th Cir.) (prosecution for filing false tax form not 
selective when defendant failed to show first amendment protest activities cause of government investi
gation), cert, denied, 102 S. Ct. 976 (1981); United States v. Brink, 648 F.2d 1140, 1143-44 (8th Cir.) 
(prosecution for violation of tax laws not selective when based on defendant’s failure to cooperate in tax 
investigation, not on defendant’s exercise of free speech right through letter writing campaign), cert, 
denied, 454 U.S. 1031 (1981); United States v. Sears, Roebuck & Co., 647 F.2d 902, 904 (9th Cir. 1981) 
(prosecution for submitting false invoices and statements to customs officials not selective when defend
ant merely asserted prosecution interfered with right to engage freely in business and foreign 
commerce).

718. See United States v. Barber, 668 F.2d 778, 782-83 (4th Cir.) (prosecution of liquor commis
sioner whose misuse of liquor withdrawal system far exceeded prior misuse not selective; defendant 
failed to meet heavy burden of proving arbitrary, bad faith considerations for prosecution), cert, denied, 
51 U.S.L.W. 3254 (U.S. Oct. 4, 1982); United States v. Rice, 659 F.2d 524, 527 (5th Cir. 1981) (defend
ant bears burden of satisfying two-pronged test to prevail in selective prosecution challenge); United 
States v. Saade, 652 F.2d 1126, 1135 (1st Cir. 1981) (same); United States v. Ness, 652 F.2d 890, 892 (9th 
Cir.) (per curiam) (same), cert, denied, 102 S. Ct. 976 (1981); United States v. Brink, 648 F.2d 1140, 1143 
(8th Cir.) (same), cert, denied, 454 U.S. 1031 (1981); United States v. Uni Oil, Inc., 646 F.2d 946, 953-54 
(5th Cir. 1981) (oil dealers prosecuted for selling above legal maximum price failed to meet heavy 
burden of establishing selective prosecution), cert, denied, 102 S. Ct. 1254 (1982).

719. See United States v. Amon, 669 F.2d 1351, 1356-57 (10th Cir. 1981) (defendant vocal in oppos
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Three Supreme Court cases delineate the standard governing allegations of 
prosecutorial vindictiveness. In Blackledge v. Perry1™ the Supreme Court held 
that due process prohibited a prosecutor from bringing a more serious charge 
against a defendant who had pursued his statutory right of appeal from a con
viction on a lesser charge.720 721 Although the defendant did not show that actual 
vindictiveness motivated the prosecutor to seek the reindictment, the Court 
held that due process requires that a defendant be free of even an apprehen
sion of vindictiveness.722 723

ing voluntary compliance with tax laws failed to establish that others similarly situated not prosecuted 
and that prosecution based on impermissible motives), cert, denied, 51 U.S.L.W. (U.S. Oct. 4, 1982); 
United States v. Saade, 652 F.2d 1126, 1135-36 (1st Cir. 1981) (defendant cast reasonable doubt on 
propriety of prosecution of fishermen protesting use of island for naval training, but government able to 
defeat claim by showing it prosecuted only those easy to apprehend or identify).

720. 417 U.S. 21 (1974).
721. Id. at 28. In Blackledge the defendant exercised his statutory right to a trial de novo following 

his conviction on a misdemeanor. Id. at 22-23. The prosecutor subsequently obtained a superseding 
felony indictment covering the same conduct that formed the basis for the earlier charge. Id. at 23. 
The holding in Blackledge is limited to cases in which the prosecutor could have brought the more 
serious charge at the outset. Id. at 29 n.7.

722. Id. at 28. The Court stated that due process is offended only when a “realistic likelihood of 
‘vindictiveness’” exists. Id. at 27.

723. 434 U.S. 357 (1978).
724. Id. at 365. The prosecutor told the defendant during plea negotiations that he would seek a 

superseding indictment on a more serious recidivist charge if the defendant refused to plead guilty to 
the indictment. Id. at 358-59. The prosecutor did not dispute that he possessed the evidence necessary 
for the recidivist charge at the time of the original indictment and that the defendant’s refusal to plead 
guilty led to the reindictment. Id. at 359.

725. Id. at 363.
726. Id. at 360, 363. The Court noted that although the risk of increased punishment might deter a 

defendant from exercising his trial rights, such choices are the inevitable and permissible attributes of a 
plea bargaining system. Id. at 364 (quoting Chaffin v. Stynchcombe, 412 U.S. 17, 31 (1973)). The 
Court specifically distinguished the defendant’s situation from one in which the prosecutor without 
notice brings a more serious charge after plea negotiations have ended. 434 U.S. at 360.

727. Proof of actual vindictiveness is sufficient to constitute a per se violation of due process. See 
United States v. Hollywood Motor Car Co., 646 F.2d 384, 388 (1981) (reindictment of defendant on 
additional charges after prosecutor expressly threatened to reindict if defendant exercised right to 
change venue constituted vindictiveness; government lost right to proceed on additional charges), rev’d, 
102 S. Ct. 3081 (1982) (court of appeals lacked jurisdiction to review trial court’s interlocutory order; 
vindictiveness issue not reached).

In Bordenkircher v. Hayes'1™ the Court held that Blackledge did not apply in 
the pretrial context. Hayes held that no due process violation occurred when 
the prosecutor during plea negotiations threatened to reindict the defendant on 
more serious charges if the defendant refused to plead guilty to the lesser 
crimes originally charged.724 The Hayes Court reasoned that the due process 
violation that arises in vindictiveness cases lies “not in the possibility that the 
defendant might be deterred from the exercise of a legal right. . . but rather in 
the danger that the State might be retaliating against the accused for lawfully 
attacking his conviction.”725 The Court concluded that this “danger of retalia
tion” does not exist in a plea bargaining setting when an accused is fully in
formed of the terms of the offer and is free to accept or reject it.726

The Blackledge and Hayes holdings leave unclear whether reindictment of a 
defendant on more serious charges following an exercise of constitutional or 
statutory rights constitutes a per se violation of due process, or whether such 
conduct constitutes merely a rebuttable presumption of vindictiveness.727 
Courts interpreting Blackledge have adopted a rebuttable presumption stan
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dard when a defendant alleges that a prosecutor’s actions either during or after 
an initial trial were vindictively motivated.728 Under this standard, a pre
sumption of vindictive motive arises if a defendant shows the mere appearance 
of vindictiveness.729 The burden of proof then shifts to the prosecutor to show 
that independent considerations or intervening circumstances dispel the ap
pearance of vindictiveness and justify the prosecution.730

Courts following the Hayes rationale have refused to presume vindictiveness 
when a defendant alleges that reindictment following rejection of a plea bar
gain constitutes prosecutorial vindictiveness.731 In addition, the Fifth Circuit 
in United States v. Ruppel137- recently followed Hayes and refused to employ a 
rebuttable presumption of vindictiveness when a prosecutor reindicted a de
fendant on additional charges following the declaration of a mistrial.733 The 
court refused to shift the burden of proof to the prosecutor because the second 
indictment resulted from the jury’s inability to reach a verdict and not from the 
defendant’s assertion of any constitutional or statutory right.734

This term in United States v. Goodwin135 the Supreme Court clarified the 
standard governing allegations of prosecutorial vindictiveness by limiting the 
presumption of vindictiveness to the context of plea bargaining.736 The Good
win Court rejected the defendant’s argument that his indictment on a felony

728. See United States v. Chagra, 669 F.2d 241, 248-49 (5th Cir. 1982) (defendant’s prima facie 
showing that charge added after defendant filed recusal motion established rebuttable presumption of 
vindictiveness; prosecutor rebutted by showing newly discovered evidence and independent evaluation 
of evidence by new prosecutor); United States v. Phillips, 664 F.2d 971, 1021 (5th Cir. 1981) (defend
ant’s prima facie showing that prosecutor added charges after defendant’s vigorous assertion of rights 
created rebuttable presumption of vindictiveness; prosecutor rebutted by proof of new evidence); see 
also United States v. Grabinski, 674 F.2d 677, 682 (8th Cir.) (adding charges after defendant exercises 
procedural right gives rise to presumption of vindictiveness; presumption easily rebuttable because 
more legitimate reasons for adding charges than for reindicting on more serious charge), cert, denied, 51 
U.S.L.W. 3254 (U.S. Oct. 4, 1982); cf. United States v. Motley, 655 F.2d 186, 189-90 (9th Cir. 1982) 
(prosecutor’s decision to reindict defendant on more serious charges, including enhancement provision, 
not rebutted by prosecutor’s promise not to utilize enhancement provision, claim that reindictment 
simplified trial, or failure to realize second indictment subjected defendant to increased punishment). 
See generally Comment, Prosecutorial Vindictiveness: Expanding the Scope of Protection to Increased 
Sentence Recommendations, 70 Geo. L. J. 1052, 1060-61 (1982) (discussing First Circuit’s application of 
Blackledge to prosecutorial vindictiveness during sentencing).

729. See United States v. Phillips, 664 F.2d 971, 1021 (5th Cir. 1981) (superseding indictment after 
defendant exercises procedural right establishes presumption of vindictiveness).

730. See id. (prosecutor rebuts presumption by establishing legitimate reasons for superseding 
indictment).

731. See Ehl v. Estelle, 656 F.2d 166, 168-69 (5th Cir. 1981) (reindictment of defendant after with
drawal of guilty plea not vindictive when prosecutor’s intent made clear in earlier plea negotiations), 
cert, denied, 102 S. Ct. 1459 (1982); United States v. Moore, 653 F.2d 384, 387-88 (9th Cir.) (reindict
ment of defendant after plea offer rejected and extradition efforts unsuccessful not vindictive when 
threat reasonably implied during plea negotiations), cert, denied, 102 S. Ct. 680 (1981). The govern
ment, however, must abide by promises it makes during plea negotiations. See Santobello v. New 
York, 404 U.S. 257, 262-63 (1971) (case remanded to allow specific performance of plea bargain or 
withdrawal of guilty plea when prosecution breached promise made during plea negotiation to make no 
sentencing recommendation).

732. 666 F.2d 261 (5th Cir.), cert, denied, 102 S. Ct. 3487 (1982).
733. United States v. Ruppel, 666 F.2d 261, 267 (5th Cir.), cert, denied, 102 S. Ct. 3487 (1982). The 

original and second indictments were consolidated for the second trial, potentially subjecting the de
fendant to a more serious punishment. Id. at 266. The charges contained in the second indictment 
arose out of the same acts upon which the first indictment was based. Id.

734. Id. at 267.
735. 102 S. Ct. 2485 (1982).
736. Id. at 2492.
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charge gave rise to an impermissible appearance of vindictiveness when misde
meanor charges were still pending and he already had decided to plead not 
guilty to the misdemeanor charges and had requested a jury trial.737 The 
Court noted that, although the pretrial context is similar to the plea bargaining 
context in Hayes, it does not present the likelihood of prosecutorial vindictive
ness that arises when a prosecutor reindicts a defendant after the defendant 
successfully has exercised his right to obtain a new trial on an issue previously 
litigated.738

737. Id. Although the felony count arose out of the same conduct as the misdemeanor charges, the 
prosecutor stated that his decision to seek a felony indictment was not motivated by Goodwin’s request 
for a jury trial. Id. at 2488 n.2. In addition to the original reasons that had caused the prosecutor to file 
the misdemeanor charges, the prosecutor alleged that he decided to seek a felony indictment because he 
believed that Goodwin had committed perjury at his preliminary hearing, and because Goodwin had 
failed to appear for trial as originally scheduled. Id.

738. Id. at 2491-93. The Goodwin Court, however, distinguished its case from Hayes, and stated that 
no actual vindictiveness was directed against Goodwin. Id. at 2493.

739. Id.
740. Id.
741. Id.
m. Id. at 2494-95.
743. See United States v. Boss, 652 F.2d 36, 37-38 (10th Cir. 1981) (defendant’s selective prosecution 

claim analyzed in vindictiveness terms although case did not involve reindictment); United States v. 
Blitstein, 626 F.2d 774, 781-82 (10th Cir. 1980) (defendant alleged wire fraud and extortion charges 
brought against him because he was successful defense lawyer whose relations with United States At
torney’s office strained; court analyzed allegation in vindictiveness and selective prosecution terms al
though case did not involve second indictment on more serious charges), cert, denied, 449 U.S. 1102 
(1981).

744. See United States v. Wilson, 639 F.2d 500, 502 (9th Cir. 1981) (vindictive prosecution claim 
appropriate only if second indictment brought; selective prosecution claim challenges initial 
indictment).

Goodwin recognized that a defendant before trial is expected to invoke pro
cedural rights that impose some burden on a prosecutor. Thus it would be 
unrealistic to assume that a prosecutor’s response to such motions would be to 
penalize or deter the defendant.739 Further, the Court noted that a prosecutor 
might discover additional information while preparing a case for trial or, 
through other means, recognize a basis for further prosecution.740 The Court 
stated that a prosecutor’s “initial decision should not freeze future conduct.” 
Instead, he should remain free before trial to exercise broad discretion in de
termining the extent of the societal interest in prosecution.741 By refusing to 
apply a presumption of vindictiveness, the Court precluded the defendant 
from establishing a due process violation.742

Goodwin provides a clear distinction between cases in which the alleged vin
dictiveness occurred before trial and cases in which it occurred during or after 
an initial trial. The emphasis placed on this distinction suggests that the Court 
will continue to apply the rebuttable presumption standard only to allegations 
of vindictiveness occurring after the pretrial stage.

Although some courts confuse selective and vindictive prosecution,743 
charges of vindictive prosecution usually arise when the prosecution reindicts 
the defendant. Indeed, the Ninth Circuit had, until recently, distinguished the 
two forms of prosecutorial abuse by limiting allegations of vindictiveness to 
claims involving multiple indictments.744 Last term in United States v. Hoo- 
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ton™5 however, the Ninth Circuit held, without explanation, that the “mere 
filing of an indictment can support a charge of vindictive prosecution.”746 The 
Hooton court’s failure to describe the circumstances in which a single indict
ment may constitute vindictive prosecution has significant ramifications on the 
burdens of proof traditionally allocated to the defendant in selective and vin
dictive prosecution claims. Specifically, a defendant challenging an initial in
dictment on selective prosecution grounds bears the burden of proving facts 
sufficient to satisfy the two-pronged test.747 In contrast, a defendant in a typi
cal multiple indictment vindictiveness claim often can shift the burden of 
proof to the prosecutor simply by alleging facts sufficient to prove the appear
ance of vindictiveness.748

INDICTMENTS

The fifth amendment requires the government to initiate any federal prose
cution for “a capital or otherwise infamous crime” by an indictment returned 
by a grand jury.749 This requirement generally applies only to prosecutions for 
felonies, defined under federal law as offenses punishable by death or by im
prisonment for a term exceeding one year.750 The Supreme Court has sug-

745. 662 F.2d 628 (9th Cir. 1981).
746. Id. at 634.
747. See supra notes 716-18 and accompanying text (discussing two-pronged test).
748. See United States v. Chagra, 669 F.2d 241, 248-49 (5th Cir. 1982) (defendant’s prima facie 

showing of vindictiveness shifts burden to prosecution); United States v. Phillips, 664 F.2d 971, 1021 
(5th Cir. 1981) (same).

749. U.S. Const, amend. V. The Supreme Court has defined “infamous crimes” requiring prosecu
tion by indictment as those crimes punishable by imprisonment in a penitentiary, Mackin v. United 
States, 117 U.S. 348, 354 (1886), or by imprisonment for a term of years at hard labor, Ex parte Wilson. 
114 U.S. 417, 429 (1885). Potential confinement in a penitentiary, however, does not alone render all 
violations of a statute “infamous.” See United States v. Yellow Freight Sys., 637 F.2d 1248, 1253-55 
(9th Cir. 1980) (prosecution of corporations by information for illegally giving and receiving rate con
cessions not erroneous; crimes charged not “infamous” because statute expressly limits penitentiary 
confinement to individuals, imposes only penalty of fine on corporation, and creates regulatory crimes, 
which are not inherently infamous), cert, denied, 454 U.S. 815 (1981). Criminal contempt is treated 
uniquely. See Green v. United States, 356 U.S. 165, 187 (1958) (prosecution by indictment not required 
for criminal contempt, even though defendants subject to imprisonment exceeding one year, because 
criminal contempt possesses unique character under Constitution compared with both trial by jury and 
indictment by grand jury).

Historically, a grand jury was required to return an indictment to protect citizens from oppressive 
prosecution. Ex parte Bain, 121 U.S. 1, 10-11 (1887). The fifth amendment is, therefore, violated if a 
defendant is tried on charges other than those made in the indictment. Compare United States v. 
Gonzalez, 661 F.2d 484, 492 (5th Cir. 1981) (fifth amendment right to be tried solely on allegations 
returned by grand jury in felony indictment charging conspiracy to possess and distribute specific nar
cotic not violated by admission of other drugs into evidence when jury instructions restrict conspiracy 
charge to original grand jury charge) with Stirone v. United States, 361 U.S. 212, 218-19 (1960) (fifth 
amendment right to be tried only on charge in indictment violated when indictment charges only inter
ference with interstate importation of sand but judge permits introduction of evidence to show interfer
ence with exportation of steel).

The Supreme Court has not applied the fifth amendment right to indictment by a grand jury to the 
states through the fourteenth amendment. See Alexander v. Louisiana, 405 U.S. 625, 633 (1972) (due 
process clause does not require states to observe fifth amendment right to indictment by grand jury); 
Hurtado v. California, 110 U.S. 516, 538 (1884) (grand jury indictment not required in state murder 
prosecution); Israel, Selective Incorporation Revisited, 71 Geo. L.J. 253 (discussing selective 
incorporation).

750. 18 U.S.C. § 1 (1976). A person convicted of an offense against the United States that is punish
able by imprisonment for one year or less may be confined in a jail, but not a penitentiary, without his 
consent. 18 U.S.C. § 4083 (1976). Thus, the federal statutory requirement that indictments be returned 
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gested, however, that factors other than length of imprisonment, such as 
prohibition from holding public office, may render a crime “infamous” and 
thereby trigger the requirement of a grand jury indictment.* 751

for felonies comports with the Supreme Court’s interpretation of the constitutional requirement that 
indictments be returned for infamous crimes. See supra note 749 and accompanying text (generally, 
Supreme Court interprets infamous crime as one requiring imprisonment in a penitentiary or for a term 
of years at hard labor).

Under the Federal Rules of Criminal Procedure, a defendant charged with a noncapital offense may 
waive his right to an indictment returned by a grand jury and allow prosecution by information. Fed. 
R. Crim. P. 7(a)-(b). Waiver is permitted, however, only if made in open court and after the defendant 
has been advised of the charges against him and of his constitutional rights. Fed. R. Crim. P. 7(b). See 
United States v. Montgomery, 628 F.2d 414, 416 (5th Cir. 1980) (waiver of right to grand jury indict
ment must be made in open court after defendant advised of charge and rights). The traditional view 
held that a defendant could not consent to an amendment of the indictment because the indictment was 
solely within the province of the grand jury. Ex parte Bain, 121 U.S. 1,13 (1887). It is now argued that 
because the defendant may waive his right to an indictment altogether under rule 7(b), he should also 
be allowed to consent to an amendment. United States v. Milestone, 626 F.2d 264, 266-67 (3d Cir.), cert, 
denied, 449 U.S. 920 (1980).

751. United States v. Waddell, 112 U.S. 76, 82-83 (1884) (case remanded to determine whether pen
alty precluding violators from holding public office made underlying crime “infamous,” regardless of 
accompanying fine and imprisonment); see United States v. Yellow Freight Sys., 637 F.2d 1248, 1253- 
54 (9th Cir. 1980) (possibility of imprisonment only one indicium of infamous crime), cert, denied, 454 
U.S. 815 (1981).

752. Fed. R. Crim. P. 12(b)(2); see United States v. Lerma, 657 F.2d 786, 789-90 (5th Cir. 1981) 
(defendant’s allegation that indictment defective because omitted first name in one count and included 
alias in three counts not addressed when issue not raised until after close of prosecution’s case), cert, 
denied, 102 S. Ct. 1279 (1982). But see United States v. Mouton, 657 F.2d 736, 738-39 (Sth Cir. 1981) 
(per curiam) (defendant’s allegation that indictment defective because failed to allege aiding and abet
ting addressed despite failure to raise issue pretrial). Under rule 12(b) a defendant may also make any 
other motion to dismiss an indictment pretrial if it is capable of determination without trial of the 
general issues. Fed. R. Crim. P. 12(b). See United States v. Covington, 395 U.S. 57, 60 (1969) (pretrial 
motion to dismiss indictment granted when defendants risk self-incrimination by paying marihuana 
transfer tax; thus, trial of facts unnecessary in considering motion); cf. United States v. De La Cruz- 
Sepulveda, 656 F.2d 1129, 1131 (5th Cir. 1981) (pretrial motion to dismiss indictment pursuant to stat
ute requiring pretrial determination of validity of deportation order denied when indictment charges 
defendant with illegal reentry).

753. Fed. R. Crim. P. 12(b)(2); see United States v. Saade, 652 F.2d 1126, 1133-34 (1st Cir. 1981) 
(defendant may challenge on appeal information based on substantial defect in promulgation of regula
tion creating military danger zone even absent pretrial motion because validity of regulation essential 
to court’s jurisdiction).

754. Fed. R. Crim. P. 12(b)(2); see United States v. Varkonyi, 645 F.2d 453, 455-56 (5th Cir. 1981) 
(challenge to indictment based on failure to identify victim as federal officer allowed on appeal because 
challenge involves issue whether indictment charged offense).

755. Fed. R. Crim. P. 12(f); see United States v. Varkonyi, 645 F.2d 453, 456 (5th Cir. 1981) (claim 
that assault charge lacked specificity waived by failure to raise at trial). A plea of guilty or nolo con
tendere also may limit a defendant’s right to challenge nonjurisdictional defects in the indictment. See 
United States v. Touchet, 658 F.2d 1074, 1076 (5th Cir. 1981) (per curiam) (claim that indictment 
impermissibly charged defendant with three discrete offenses in each count waived by failure to raise 
claim prior to plea of nolo contendere).

756. Fed. R. Crim. P. 12(f).

Dismissals of Indictments. A defendant must move pretrial to dismiss a
defective indictment under rule 12(b) of the Federal Rules of Criminal Proce
dure.752 A defendant may, however, challenge an indictment at any stage of 
the proceedings on the ground that it fails either to show jurisdiction of the 
court753 or to charge an offense.754 Failure to raise nonjurisdictional objections 
prior to trial constitutes waiver of such objections.755 The court may grant re
lief from waiver for good cause.756

The government may file a motion to dismiss an indictment before trial by 
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leave of the court.757 After a pretrial dismissal the government may institute a 
second indictment on the same charges for the same acts.758 During the trial, 
however, the government may file a dismissal only with the defendant’s con
sent.759 After trial the court must grant the government’s motion to dismiss an 
indictment unless approval is contrary to the public interest.760

Courts may dismiss an indictment to remedy various types of governmental 
misconduct such as unnecessary, prejudicial delay in presenting charges to the 
grand jury or in bringing the defendant to trial,761 or vindictive official actions 
taken in retaliation for the defendant’s exercise of his rights.762 Many courts 
indicate, however, that dismissal of an indictment on the ground of other types 
of governmental misconduct is an extreme sanction, required only when this 
misconduct is prejudicial in some way.763 Courts may also dismiss an indict-

757. Fed. R. Crim. P. 48(a); see United States v. Delagarza, 650 F.2d 1166, 1166-67 (10th Cir.) (per 
curiam) (dismissal of one count of two-count indictment not erroneous when government moved to 
dismiss count on day of trial but before jury impaneled) (citing Fed. R. Crim P. 48(a)), cert, denied, 452 
U.S. 917 (1981).

758. See United States v. Thomas, 617 F.2d 436, 437-38 (5th Cir.) (pretrial dismissal of indictment 
for filing false tax returns does not preclude government from resubmitting evidence to grand jury on 
same charges), cert, denied, 449 U.S. 841 (1980); cf. United States v. Chagra, 669 F.2d 241, 247-48 (5th 
Cir. 1982) (superseding indictment containing continual criminal enterprise charge obtained prior to 
trial permissible when not motivated by desire to punish defendant’s efforts to avoid trial before a 
particular judge). The grand jury may return a superseding indictment at any time before trial if the 
superseding indictment does not prejudice the defendant. Cf. United States v. Horton, 676 F.2d 1165, 
1170 (7th Cir. 1982) (denial of defendant’s motion for continuance after original indictment dismissed 
and superseding indictment returned before trial does not constitute abuse of discretion when defend
ant knows information in superseding indictment prior to return, superseding indictment charges same 
offense as original indictment but reduces number of counts, and defendant unable to show prejudice).

759. Fed. R. Crim. P. 48(a); cf. United States v. Delagarza, 650 F.2d 1166, 1166-67 (10th Cir.) (per 
curiam) (dismissal of one count of two-count indictment without defendant’s consent not erroneous 
when motion filed on day of trial, but prior to impaneling of jury), cert, denied, 452 U.S. 917 (1981).

760. See Rinaldi v. United States, 434 U.S. 22, 30-31 (1977) (per curiam) (denial of government’s 
motion to dismiss indictment on ground conviction obtained in violation of internal policy against 
multiple prosecutions constitutes abuse of discretion when dismissal sought in good faith and not con
trary to public interest); United States v. Hamm, 659 F.2d 624, 631 (5th Cir. 1981) (en banc) (denial of 
government’s motion to dismiss indictment erroneous despite finding of guilt when dismissal not moti
vated by considerations contrary to public interest, but instead motivated by defendants’ past coopera
tion and by desire to ensure continued cooperation, protect defendants’ lives, and set example for other 
defendants); cf. Thompson v. United States, 444 U.S. 248, 250 (1980) (per curiam) (denial of govern
ment’s motion to dismiss indictment remanded for reconsideration when denial originally based on 
government’s claim that internal policy against successive state-federal prosecutions not violated but 
when government later changed claim and alleged policy violated).

761. See United States v. Moore, 653 F.2d 384, 389 (9th Cir.) (denial of motion to dismiss second 
indictment did not constitute abuse of discretion when defendant not prejudiced by 10-month delay 
between arraignment on first indictment and trial on second indictment), cert, denied, 102 S. Ct. 680 
(1981); United States v. Mehrmanesh, 652 F.2d 766, 771 (9th Cir. 1981) (dictum) (trial court has discre
tion to dismiss indictment on grounds of delay) (citing Fed. R. Crim. P. 48(b)); Fed. R. Crim. P. 48(b) 
(court may dismiss indictment if unnecessary delay in presenting charge to grand jury or bringing 
defendant to trial).

762. See United States v. Motley, 655 F.2d 186, 190 (9th Cir. 1981) (dismissal of entire superseding 
indictment required when second indictment filed following mistrial and exposes defendants to more 
severe penalties; prosecution free to seek new indictment not violative of defendants’ rights); United 
States v. Hollywood Motor Car Co., 646 F.2d 384, 388-89 (9th Cir. 1981) (dismissal of superseding 
indictment required despite subsequent dismissal of several charges when second indictment filed fol
lowing defendant’s request for change of venue and subjects defendants to enhanced charges; govern
ment free to reinstate original charges), rev’d on other ground, 102 S. Ct. 3081 (1982).

763. Generally, courts indicate that a defendant that seeks dismissal of an indictment on the ground 
of official misconduct occuring during the indictment process must demonstrate he was prejudiced in 
some way. See United States v. Nembhard, 676 F.2d 193, 200 (6th Cir. 1982) (dismissal of indictment 
challenged on ground that government and its witness’ conduct before grand jury egregious because 
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ment under the Interstate Agreement on Detainers,764 which requires the 
speedy disposition of all charges pending in one jurisdiction against a person 
incarcerated in another jurisdiction.765

deliberately hid from grand jury hearsay nature of testimony; dismissal not warranted when defendant 
fails to show testimony prejudicial; witness’ testimony accurately reflected events and hearsay testimony 
immaterial to grand jury’s determination of probable cause); United States v. Thibadeau, 671 F.2d 75, 
78 (2d Cir. 1982) (dismissal of indictment challenged on ground of prosecutorial misconduct before 
grand jury not warranted when government does not intentionally ask defendant questions on which it 
has reason to believe defendant would invoke fifth amendment privilege, promptly ceases questioning 
other witness once fifth amendment privilege invoked, and questions defendant’s prior conviction only 
to determine credibility, judgment, and involvement of two potentially key witnesses); United States v. 
Nunez, 668 F.2d 1116, 1126 (10th Cir. 1981) (dismissal of mdictment challenged on ground that im
proper comment of witness indicates government used grand jury process to force defendant to talk not 
warranted when witness’ comment voluntary and not responsive to prosecutor’s question); United 
States v. Wright, 667 F.2d 793, 796 (9th Cir. 1982) (dismissal of indictment challenged on ground 
prosecutor erroneously instructed grand jury on material aspects of tax law not warranted when grand 
jury thoroughly informed of tax effects, permissible presumptions and inferences it could draw from 
evidence, and elements of case government had to prove); United States v. Cruella, 666 F.2d 1122, 1127 
(8th Cir. 1981) (dismissal of indictment challenged on ground prosecutor prejudicially identified de
fendant to grand jury as relative of underworld figures not warranted when relationship pointed out 
only to show defendant not subject of prejudicial publicity and to clarify which person subject of inves
tigation); United States v. Tham, 665 F.2d 855, 863 (9th Cir. 1981) (dismissal of indictment not war
ranted when defendant only complains about kind of evidence government presented to grand jury), 
cert, denied, 102 S. Ct. 2010 (1982); United States v. McLaughlin, 663 F.2d 949, 951 (9th Cir. 1981) 
(dismissal of indictment not warranted when prosecutor inadvertently disclosed to grand jury that de
fendant planned to assert fifth amendment privilege if called to appear); United States v. Rasheed, 663 
F.2d 843, 853-54 (9th Cir. 1981) (dismissal of indictment challenged on ground that prosecutor’s alleg
edly improper question to defendant’s attorney before grand jury elicited responses in breach of attor
ney-client privilege not warranted when not clear if privilege violated or if it even existed), cert, denied, 
102 S. Ct. 1031 (1982); United States v. Trass, 644 F.2d 791, 796-97 (9th Cir. 1981) (dismissal of indict
ment not warranted when manner of presenting evidence to grand jury within broad range of prosecu
tor’s discretion; government need not have witnesses immediately at hand because grand jury can rely 
on hearsay; and statement to grand jury concerning prosecutor’s arrangement with potential witnesses 
sufficiently complete).

Similarly, a defendant that seeks dismissal of an indictment on the ground of official misconduct 
occurring outside the indictment process may have to demonstrate prejudice. Last term in United 
States v. Morrison, 449 U.S. 361 (1981), the Supreme Court held that a defendant must show demon
strable prejudice before dismissal of an indictment with prejudice will be warranted as a sanction 
against deliberate governmental interference with a defendant’s sixth amendment right to counsel. Id. 
at 364-65. Moreover, even if the defendant is able to demonstrate prejudice, the Court suggested that 
dismissal may still be too drastic when prejudice can be remedied by a new trial or suppression of 
tainted evidence. Id. at 365 & n.2. The Court noted, however, that dismissal may be warranted to deter 
a pattern of recurring violations by investigative officers. Id. at 365 n.2. Compare United States v. 
Quintana, 673 F.2d 296, 299 (10th Cir. 1982) (dismissal of indictment on ground that sanction should 
be imposed against government for losing tapes not warranted when government’s loss of evidence 
inadvertant and no prejudice to defendant) with United States v. Fielding, 645 F.2d 719, 723 (9th Cir. 
1981) (dismissal of mdictment not warranted when defendant unable to prove complicity of govern
ment in defendant’s torture and kidnapping in Peru; court suggests, however, that if proof shows gov
ernmental misconduct grossly cruel and barbarous, dismissal will be appropriate).

764. 18 U.S.C. app. §§ 1-8 (1976).
765. Id. § 2, art. I. The Agreement provides that a prisoner in one jurisdiction may request final 

disposition of any untried indictment on which the government has lodged a detainer against him in 
another jurisdiction. Id § 2, art. III. The Agreement also provides that a prosecutor in a jurisdiction in 
which an untried indictment, information, or complaint is pending may secure the presence of a person 
incarcerated in another jurisdiction by filing a detainer and a written request with the jurisdiction for 
temporary custody. Id. § 2, art. IV. After a prosecutor files a detainer and request for temporary cus
tody, the governor in the sending state may disapprove the request, either upon his own motion or upon 
motion of the prisoner, within 30 days of receipt. Id. § 2, art. IV(a).

If the prosecutor has invoked the Agreement, the receiving jurisdiction must begin trial within 120 
days of the prisoner’s arrival or face dismissal of the indictment with prejudice. /¿Z § 2, art. IV(c), (e). 
See United States v. Mauro, 436 U.S. 340, 364-65 (1978) (indictment dismissed when trial on federal 
charges did not begin within 120 days of prisoner’s arrival in federal custody). If the prisoner has
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In general, denial of a defendant’s motion to dismiss an indictment does not 
constitute an appealable final order.* 766 The Supreme Court has held, however, 
that pretrial denial of a defendant’s motion to dismiss an indictment on a 
double jeopardy767 or speech and debate clause768 ground is immediately ap
pealable because both challenges involve an assertion of the constitutional 
privilege not to be tried.769

invoked the Agreement, the receiving jurisdiction must bring him to trial within 180 days of his request 
for final disposition, or any outstanding indictments will be dismissed with prejudice. 18 U.S.C. app. 
§ 2, art. 111(a), (d) (1976). The receiving jurisdiction must conduct a trial on all the outstanding charges 
against the prisoner before returning him to his original place of incarceration or face dismissal of the 
indictment. 18 U.S.C. app. § 2, arts. 111(d), IV(e) (1976).

766. See United States v. McDonald, 435 U.S. 850, 857-61 (1978) (denial of defendant’s motion to 
dismiss indictment on speedy trial ground not immediately appealable when denial lacks finality, is not 
sufficiently independent of trial issues, and does not involve irreparable loss of rights if not reviewed 
before trial); United States v. Litman, 661 F.2d 17, 19 (3d Cir. 1981) (denial of defendant’s motion to 
dismiss indictment on ground of prosecutorial misconduct not immediately appealable when separate 
panel of court previously rejected merits of claim on petition for mandamus and defendant cannot 
invoke right not to be tried), cert, denied, 102 S. Ct. 1016 (1982); United States v. Mehrmanesh, 652 
F.2d 766, 768-69 (9th Cir. 1981) (denial of defendant’s motion to dismiss indictment on speedy trial 
ground not immediately appealable when right not to be tried not involved and defendant cannot show 
irreparable loss from delay of appeal until final judgment); United States v. Sears, Roebuck & Co., 647 
F.2d 902, 904 (9th Cir. 1981) (denial of motion to dismiss indictment on ground government misled 
defendant not immediately appealable when acceptance of estoppel claim will amount to decision on 
merits and denial of appeal will not result in irreparable loss of defendant’s rights).

The government is permitted to appeal immediately from the decision, judgment, or order of a trial 
court dismissing one or more counts of an indictment or information, unless the dismissal was granted 
on double jeopardy grounds. Omnibus Crime Control Act of 1970, § 14(a), 18 U.S.C. § 3731 (1976). 
Qf United States v. Margiotta, 662 F.2d 131, 140-41 (2d Cir. 1981) (trial judge’s order that jury instruc
tions challenged at original trial will be followed on retrial not immediately appealable when order 
does not preclude jury consideration of independent grounds for conviction and, therefore, does not 
result in informal dismissal of any counts of indictment).

767. Abney v. United States, 431 U.S. 651, 662 (1977). Although the federal courts of appeals have 
jurisdiction to review only “final decisions” of the trial courts, 28 U.S.C. § 1291 (1976), pretrial orders 
may be appealed if they fall within the collateral order exception to the final order rule first announced 
by the Supreme Court in Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949). The Cohen 
doctrine permits immediate appeal of a pretrial order if the order: (1) fully disposes of the defendant’s 
claim; (2) resolves an issue completely collateral to the cause of action; and (3) involves an important 
right that would be irreparably lost if review had to wait until final judgment. Id. at 546-47. The 
Supreme Court in Abney relied on this test to determine the appealability of indictment dismissal on a 
double jeopardy ground. Abney v. United States, 431 U.S. at 658-62 (denial of motion to dismiss on 
double jeopardy ground immediately appealable because it is final order collateral to principal issue at 
trial and involves irreparable harm to defendant’s right not to be subjected to trial twice for same 
offense) (citing Cohen, 337 U.S. at 546).

Courts utilize the three-part Cohen-Abney test in a variety of situations to prevent piecemeal appeals. 
See United States v. Litman, 661 F.2d 17, 19 (3d Cir. 1981) (denial of motion to dismiss indictment not 
immediately appealable when defendants could not invoke right not to be tried), cert, denied, 102 S. Ct. 
1016 (1982); United States v. Mehrmanesh, 652 F.2d 766, 769-70 (9th Cir. 1981) (denial of motion to 
dismiss indictment on speedy trial ground not immediately appealable when right asserted, harm due to 
delay of trial, not irreparably lost if appeal before trial denied); United States v. Sears, Roebuck & Co., 
647 F.2d 902, 904 (9th Cir. 1981) (denial of motion to dismiss indictment on ground government ac
tively misled defendants not immediately appealable when possibility of estoppel defense enlarged, not 
lost, by delay of appeal until after trial on merits).

768. Helstoski v. Meanor, 442 U.S. 500, 507-08 (1979) (denial of motion to dismiss indictment on 
speech and debate clause ground immediately appealable because clause protects members of Congress 
from standing trial). But see United States v. Carney, 665 F.2d 1064, 1065 (D.C. Cir. 1981) (per 
curiam) (denial of motion to dismiss entire one-count indictment on speech and debate clause ground 
not immediately appealable when only certain portions of indictment facially invalid and defendant 
fails to challenge these portions).

769. United States v. Litman, 661 F.2d 17, 19 (3d Cir. 1981), rwz. denied, 102 S. Ct. 1016 (1982).

The Ninth Circuit had expanded the exceptions to the final order rule by 
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allowing defendants immediately to appeal pretrial orders denying motions to 
dismiss indictments on the ground of either vindictive prosecution770 or selec
tive prosecution.771 This term the Supreme Court, however, reversed a case 
from the Ninth Circuit, which had allowed immediate appeal of an order de
nying dismissal of an indictment on a prosecutorial vindictiveness ground.772 
In United States v. Hollywood Motor Car Co.773 the Court held that, because 
the claim of prosecutorial vindictiveness does not fall into the narrow category 
of claims involving the constitutional privilege not to be tried,774 the policy 
against piecemeal appeal in criminal cases is better served by barring immedi
ate review of orders denying dismissal of an indictment based on prosecutorial 
vindictiveness.775

770. The Ninth Circuit first held that an order denying a defendant’s motion to dismiss an indict
ment on the basis of prosecutorial vindictiveness is immediately appealable in United States v. Griffin, 
617 F.2d 1342, 1345 (9th Cir), cert, denied, 449 U.S. 863 (1980). The Griffin court applied the three-part 
collateral order exception developed in Cohen and Abney, see supra note 767, arguing that similar 
considerations applied in cases of vindictive prosecution: (1) the denial of the motion is a final determi
nation of the claim and there is no further reason to develop the facts at trial; (2) a vindictive prosecu
tion claim is wholly collateral to the issue of guilt; and (3) the claim involves the right to be free from 
prosecution itself, not merely the right to be free from subsequent conviction. United States v. Griffin, 
617 F.2d at 1345.

The Ninth Circuit applied the Griffin rule in several recent cases. See United States v. Motley, 655 
F.2d 186, 188 (9th Cir. 1981) (denial of motion to dismiss indictment on vindictive prosecution ground 
immediately appealable when defendant reindicted on more severe charges following declaration of 
mistrial); United States v. Shaw, 655 F.2d 168, 170-71 (9th Cir. 1981) (denial of motion to dismiss 
indictment on vindictive prosecution ground immediately appealable when prosecutor moves to vacate 
defendant’s guilty plea after defendant filed motion to arrest judgment); United States v. Hollywood 
Motor Car Co., 646 F.2d 384, 386 (9th Cir. 1981) (denial of motion to dismiss indictment on vindictive 
prosecution ground immediately appealable despite subsequent dismissal of several charges when pros
ecutor enhances charges following change of venue request), rev’d, 102 S. Ct. 3081 (1982) (per curiam). 
But see infra notes 772-75 and accompanying text (discussing Supreme Court’s reversal of Hollywood 
Motor Car, which had allowed immediate appeal on ground of prosecutorial vindictiveness).

771. See United States v. Wilson, 639 F.2d 500, 502 (9th Cir. 1981) (denial of motion to dismiss 
indictment on selective prosecution ground immediately appealable under United States v. Griffin, 617 
F.2d 1342, 1344 (9th Cir.), cert, denied, 449 U.S. 863 (1980)); cf. United States v. Sears, Roebuck & Co., 
647 F.2d 902, 904-05 (9th Cir. 1981) (denial of motion to dismiss indictment on selective prosecution 
ground not immediately appealable because defendant failed adequately to support selective prosecu
tion claim).

This term the Sixth and Third Circuits also indicated that an allegation of prosecutorial misconduct 
may be sufficient, at least in some circumstances, to justify immediate appeal from denial of a defend
ant’s pretrial motion to dismiss an indictment. See United States v. Short, 671 F.2d 178, 188 (6th Cir.) 
(denial of motion to dismiss indictment immediately appealable when trial court made specific finding 
on claim of prosecutorial misconduct and forwarded entire record to appellate court), cert, denied, 102 
S. Ct. 2932 (1982); United States v. Litman, 661 F.2d 17, 19 (3d Cir. 1981) (although court prohibited 
immediate appeal of denial of motion to dismiss indictment when separate panel of court previously 
had rejected merits of defendant’s claims, court indicated that failure to dismiss indictment on ground 
of gross prosecutorial misconduct may be immediately appealable). But see infra notes 772-75 (discuss
ing Supreme Court’s reversal of Ninth Circuit case allowing immediate appeal on ground of 
prosecutorial vindictiveness).

772. United States v. Hollywood Motor Car Co., 646 F.2d 384, 386 (9th Cir. 1981), rev’d, 102 S. Ct. 
3081 (1982) (per curiam).

773. 102 S. Ct. 3081 (1982) (per curiam).
774. Id. at 3083-84. The Court reaffirmed the availability of immediate appeal of an order denying 

dismissal of an indictment on a double jeopardy or speech and debate clause ground. Id. at 3083.
775. Id. at 3084. Hollywood Motor Car addressed only the issue of the immediate appealability of 

an order denying dismissal of an indictment on a prosecutorial vindictiveness ground. Thus, the con
tinued availability of immediate appeal in cases of selective prosecution or other prosecutorial miscon
duct is unclear. See supra note 771 (discussing recent cases allowing immediate appeal on such 
grounds). Under the rationale of Hollywood Motor Car, however, such claims would probably not fall
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Challenges to the Evidence. A defendant ordinarily may not challenge
an indictment valid on its face on the grounds that the government presented 
insufficient,* 776 hearsay,777 incompetent,778 or illegally obtained evidence779 to 
the grand jury. Furthermore, courts generally will not dismiss an indictment 
solely because the government failed to present the grand jury with evidence 
negating the defendant’s guilt,780 to advise the grand jury on all matters bear

within the narrow category of claims involving the constitutional privilege not to be tried and, there
fore, would not be immediately appealable.

Before the Supreme Court’s decision in Hollywood Motor Car, this term the District of Columbia 
Circuit in United States v. Brizendine, 659 F.2d 215 (D.C. Cir. 1981), disagreed with the Ninth Circuit’s 
expansion of exceptions to the final order rule and refused to allow an immediate appeal of a pretrial 
order denying the defendants’ motion to dismiss an indictment on vindictive prosecutions grounds 
relating to the plea bargaining process. Id. at 216, 224. The Brizendine court based its refusal to allow 
an immediate appeal on the existence of several factors: (1) the availability of post-conviction relief; 
(2) the uniform refusal of courts in past cases to grant immediate review of due process claims relating 
to prosecutorial conduct; (3) the belief that immediate appeals based on the course of plea negotiations 
would lead to undue litigation; (4) the recognition that the issues raised in a due process claim are 
complex and difficult to determine on appeal; and (5) the fear that immediate appeals would chill the 
plea bargaining process. Id. at 222-26. See United States v. Gregory, 656 F.2d 1132, 1136 (5th Cir. 
1981) (denial of motion to dismiss indictment on vindictive prosecution ground not immediately 
appealable).

776. In general, an indictment valid on its face and returned by a legally constituted and unbiased 
grand jury is sufficient under the fifth amendment to require a trial. United States v. Costello, 350 U.S. 
359, 363 (1956); see United States v. Short, 671 F.2d 178, 182-83 (6th Cir.) (pretrial dismissal of count of 
indictment charging conspiracy improper when dismissal based on trial court’s independent examina
tion of grand jury record and conclusion there was neither direct nor circumstantial proof of agreement 
because legally constituted grand jury’s finding of probable cause sufficient to require trial), cert, de
nied, 102 S. Ct. 2932 (1982); United States v. Nunez, 668 F.2d 1116, 1125-26 (10th Cir. 1981) (refusal to 
dismiss indictment on ground of insufficient evidence not erroneous when defendant does not claim 
indictment invalid on face and charges that inflammatory testimony inspired bias not preserved); cf. 
United States v. Scacchetti, 668 F.2d 643, 646 (2d Cir. 1982) (refusal of motion to dismiss indictment on 
ground grand jury heard insufficient evidence about interstate nature of defendant’s business not erro
neous because, even if defendant allowed to challenge indictment valid on face, grand jury in fact 
heard sufficient evidence).

777. See Costello v. United States, 350 U.S. 359, 363-64 (1956) (defendant required to stand trial 
when only hearsay evidence presented to grand jury); United States v. Rogers, 652 F.2d 972, 975 (10th 
Cir. 1981) (challenge to indictment based solely on hearsay rejected); United States v. Trass, 644 F.2d 
791, 797 (9th Cir. 1981) (same).

778. See Costello v. United States, 350 U.S. 359, 364 (1956) (exercise of supervisory powers to estab
lish rule permitting defendants to challenge indictments based on incompetent evidence declined).

779. See United States v. Calandra, 414 U.S. 338, 349-52 (1974) (exclusionary rule does not limit 
grand jury’s power to compel witnesses to answer questions based on evidence obtained in illegal 
search and seizure); United States v. Nunez, 668 F.2d 1116, 1126 (10th Cir. 1981) (challenge to indict
ment on ground that improper comment of grand jury witness revealed government used grand jury 
process unlawfully to force witness to talk rejected when comment voluntary and not responsive to 
prosecutor’s question).

The grand jury has wide latitude to compel different types of evidence. See United States v. Duncan, 
598 F.2d 839, 868-69 (4th Cir.) (grand jury subpoena to compel testimony by defendant's attorney does 
not violate defendant’s sixth amendment rights when testimony directly relevant to grand jury proceed
ing), cert, denied, 444 U.S. 871 (1979).

780. See United States v. Short, 671 F.2d 178, 182 (6th Cir.) (dismissal of indictment on ground 
prosecutor failed to disclose evidence thought by defendant to be exculpatory improper when indict
ment valid on face and grand jury legally constituted), cert, denied, 102 S. Ct. 2932 (1982); United 
States v. Civella, 666 F.2d 1122, 1127 (8th Cir. 1981) (dismissal of indictment on ground prosecutor 
failed to disclose exculpatory evidence improper); United States v. Tham, 665 F.2d 855, 862 (9th Cir. 
1981) (refusal to dismiss indictment challenged on ground government failed to provide grand jury 
with certain exculpatory information proper), cert, denied, 102 S. Ct. 2010 (1982). The United States 
Attorneys’ Manual, however, directs prosecutors to present to the grand jury any substantial evidence 
that directly negates an inference of the defendant’s guilt. 9 United States Attorney’s Manual ch 
11.334.
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ing on the credibility of a witness,781 or to call a grand jury witness at trial.782 
At least one circuit, the Ninth Circuit, has held that an indictment may be 

dismissed if it is based on perjured testimony. In 1974 the Ninth Circuit in 
United States v. Basurto™3 reversed a defendant’s conviction when the prose
cutor had informed defense counsel of perjured grand jury testimony, but had 
failed to notify the court or grand jury.784 The Basurto court held that due 
process is violated when (1) a defendant must stand trial on an indictment that 
the government knows is based partially on perjured testimony; (2) the per
jured testimony is material; and (3) double jeopardy has not attached.785 
Under the Basurto rule when the prosecutor learns of any perjury committed 
before the grand jury, he is under a duty to inform immediately the court and 
opposing counsel of the perjury and also the grand jury if the perjury may be 
material.786

781. See United States v. Tham, 665 F.2d 855, 863 (9th Cir. 1981) (refusal to dismiss indictment 
proper when indictment challenged on ground government failed to provide grand jury with informa
tion pertaining to witness’ lack of credibility), cert, denied, 102 S. Ct. 2010 (1982); United States v. 
Trass, 644 F.2d 791, 797 (9th Cir. 1981) (dismissal of indictment improper when indictment challenged 
on ground prosecutor failed to provide grand jury with all material bearing on credibility of potential 
witness).

782. See United States v. Johnson, 615 F.2d 1125, 1127 (5th Cir. 1980) (per curiam) (indictment 
valid on face and returned by legally constituted and unbiased grand jury not defective even when 
based on testimony of witness government refused to call at trial).

783. 497 F.2d 781 (9th Cir. 1974).
784. Id. at 784, 787.
785. Id. at 785. In Basurto a grand jury witness told the prosecutor prior to commencement of the 

trial that all of his testimony relating to the defendant’s alleged participation in a conspiracy to import 
and distribute narcotics prior to May 1, 1971, was untrue. Id. at 784. The Basurto court held that the 
falsehood concerning the date was material because the statute in effect on May 1, 1971, subjected 
persons convicted under it to a mandatory minimum sentence of five years. Id. at 784-85. This statute 
was repealed and replaced after May 1, 1971, with a statute that did not carry a mandatory sentence. 
Id at 784. The Basurto court argued tnat the grand jury may have chosen to indict the defendant 
under the later statute had it known of the perjury. Id. at 785. That jeopardy had not attached at the 
time the perjury was discovered was viewed as important because the indictments could have been 
dismissed after discovery of the perjury and new indictments sought without violating the double jeop
ardy clause. Id. at 785.

786. Id. at 785-86. The Basurto court reasoned that the prosecutor has the duty of informing the 
grand jury of perjury because the grand jury relies on the prosecutor to initiate, prepare, and investigate 
criminal cases. Id. at 785.

787. 614 F.2d 214 (9th Cir. 1980).
788. Id. at 215-16.
789. Id. (citing United States v. Vargas-Rios, 607 F.2d 831, 835 (9th Cir. 1979)); United States v. 

Kennedy, 564 F.2d 1329, 1338 (9th Cir. 1977), cert, denied, 435 U.S. 944 (1978)).
790. 656 F.2d 1326 (9th Cir. 1981).

Recent decisions in the Ninth Circuit illustrate the narrow scope of the 
Basurto rule. In United States v. Bettencourt,787 for example, the Ninth Circuit 
rejected the defendant’s argument that the prosecutor’s improper use of per
jured testimony deprived him of due process because the record presented to 
the court did not indicate either that the prosecutor was aware of any inaccura
cies or that the inaccuracies were material.788 The Bettencourt court implied 
that the Basurto opinion had been narrowed by a line of Ninth Circuit cases 
suggesting that prosecutorial misconduct must be flagrant to violate due pro
cess.789 790 The Ninth Circuit continued to strictly construe the Basurto rule this 
term. In United States v. Traylor'190 the court refused to dismiss an indictment 
based on perjured testimony when the false statements made to the grand jury 
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related only to details of the crime.791 The court, therefore, held that due pro
cess was not violated because the false statements were not material.792 793

791. Id. at 1334. The defendants had been indicted for conspiracy to import and distribute cocaine. 
Id. at 1329. The false statements merely related to details of a trip to purchase cocaine and did not 
alter the alleged involvement of the defendants in the conspiracy. Id.

792. Id.
793. 671 F.2d 995 (7th Cir.), cert, denied, 102 S. Ct. 2964 (1982).
794. Id. at 999-1000. The Seventh Circuit argued that the Basurto rationale “misapprehends the 

limited function of the grand jury.” Id. at 1000. The grand jury does not sit to determine the truth of 
the charges, but merely to determine whether probable cause exists to believe the charges. Id. The 
Udziela court argued that adoption of the Basurto rule would lead to delay from endless challenges 
over the competency and adequacy of the evidence presented to the grand jury. Id. at 1001.

795. Id.
796. Id.
797. Id.
798. Id. The Udziela court examined the grand jury transcript and concluded that ample evidence 

existed apart from the peijured testimony to support the indictment. Id. The appellate court’s in
dependent review of the record obviated the need for an in camera hearing before the trial court. Id. at 
1002.

799. 668 F.2d 566 (1st Cir. 1981).
800. Id. at 584. The defendants had been indicted for conspiracy to receive and possess a stolen 

shipment of beef and for receipt and possession of the shipment. Id. at 574. The perjured testimony 
related only to the nature of a lease of a freezer and to an identification, both of which were irrelevant 
to the existence of the conspiracy. Id. at 584.

801. U.S. Const, amend. V.

Two circuits have questioned the viability of the Basurto rule. This term in 
United States v. Udziela'193 the Seventh Circuit expressed doubts about the 
validity of Basurto and declined the defendant’s request to follow its holding 
when the government was completely unaware of perjured grand jury testi
mony and had informed the defense counsel immediately upon discovering 
it.794 Recognizing that the case presented a narrow holding because no 
prosecutorial misconduct existed, the Udziela court exercised its supervisory 
power to rule prospectively that when perjured testimony is discovered before 
trial the government may either (1) voluntarily withdraw the indictment sup
ported by perjury and seek a new one before the grand jury; or (2) appear with 
defense counsel before the court for an in camera inspection of the grand jury 
transcripts to determine whether other sufficient evidence exists to support the 
indictment.795 If sufficient evidence other than the perjured testimony is pres
ent so that the grand jury may have indicted without giving any weight to the 
perjured testimony, the indictment cannot be challenged on the basis of per
jury.796 The Udziela court reasoned that immediate appeal was unnecessary 
because errors before the grand jury, including the use of perjured testimony, 
normally can be corrected at trial.797 In the Seventh Circuit’s view, “[G]rand 
jury proceedings need not be perfect.”798 799 Similarly, this term in United States 
v. Flaherty'199 the First Circuit refused to decide whether to adopt the Basurto 
rule or any other rule when the falsehoods told to the grand jury were “not 
sufficiently material, even under the most lax standard of materiality,” to war
rant dismissal of the indictment.800

Sufficiency of the Indictment. The Constitution requires that no per
son be prosecuted for a capital or otherwise infamous crime unless on a pre
sentment or indictment by a grand jury,801 that no person be placed twice in 
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jeopardy for the same offense,802 and that in all criminal prosecutions the ac
cused be informed of the nature and cause of the accusation.803 Rule 7(c)(1) of 
the Federal Rules of Criminal Procedure implements the constitutional re
quirements of a sufficient indictment by requiring that an indictment be a 
plain, concise, and definite written statement of the essential facts constituting 
the offense charged.804 Rule 7(c)(2) further requires that when the charged of
fense may result in a criminal forfeiture the indictment must allege the extent 
of the interest or property subject to forfeiture.805

In general, an indictment need contain only those facts, circumstances, and 
elements of the alleged offense necessary to inform the accused sufficiently of 
the charge against which he must defend and to safeguard the accused from 
double jeopardy.806 An indictment is insufficient and must be dismissed only

802. Id.; see Sanbria v. United States, 437 U.S. 54, 65-69 (1978) (retrial on numbers theory of liabil
ity barred by double jeopardy clause when trial court entered judgment of acquittal for insufficient 
evidence on entire count and did not order indictment’s language stricken or amend indictment to 
allow admission of evidence on alternate theory of liability).

803. U.S. Const, amend. VI; see Hamling v. United States, 418 U.S. 87, 118-19 (1974) (indictment 
charging defendants with mailing and conspiracy to mail obscene brochure adequately informs defend
ants of charges when indictment tracks statutory language and word “obscene” sufficiently definite in 
legal meaning to give defendants notice); Gray v. Raines, 662 F.2d 569, 571-73 (9th Cir. 1981) (reversal 
of conviction on second degree rape charge required when information charges defendant only with 
first degree rape, and trial judge includes second degree rape charge in instructions to jury).

804. Fed. R. Crim. P. 7(c)(1); see United States v. Matlock, 675 F.2d 981, 985-86 (8th Cir. 1982) 
(indictment charging possession and transfer of destructive device sufficient under rule 7(c)(1) when 
indictment includes date unlawful acts took place, describes device, alleges knowing and intentional 
violation, sets forth failure to register device or apply for transfer, and names laws violated; failure to 
specify exact location and time of possession and to whom and by which method transfer made not 
prejudicial); United States v. Carrier, 672 F.2d 300, 303 (2d Cir. 1982) (indictment charging alleged big 
game hunter with willful and knowing threat on President’s life sufficient under rule 7(c)(1) when terms 
“threat” and “willfully and knowingly” definite enough to give defendant notice, and rule 7(c) neither 
requires nor permits different rule to apply when “free speech” considerations present); United States v. 
Ellsworth, 647 F.2d 957, 962 (9th Cir. 1981) (indictment charging assault of federal officer sufficient 
under rule 7(c)(1) when indictment alleges time, place, and manner of violation, charges that victim was 
assaulted and came within ambit of named statutes, relates victim’s official capacity, and states victim 
on duty; failure to include job description not fatal to indictment), cert, denied, 102 S. Ct. 2008 (1982).

805. Fed. R. Crim. P. 7(c)(2); see United States v. Peacock, 654 F.2d 339, 351 (5th Cir. 1981) (indict
ment on racketeering charge gives defendant ample notice of property government sought to have 
forfeited when indictment meticulously sets out arsons allegedly committed and precise insurance pro
ceeds received by defendants); cf. United States v. Davis, 663 F.2d 824, 833 (9th Cir. 1981) (indictment 
on continuing criminal enterprise charge not required to describe specific interest in property when 
government advises defendant and court before trial that no attempt will be made to forfeit any prop
erty). The Federal Rules of Criminal Procedure do not apply to civil forfeiture of property for viola
tion of a federal statute. Fed. R. Crim. P. 54(b)(5).

806. Hamling v. United States, 418 U.S. 87, 117 (1974) (citing Hagner v. United States, 285 U.S. 427, 
431 (1932)). Courts are reluctant to dismiss an indictment on grounds of insufficiency. See United 
States v. Horton, 676 F.2d 1165, 1169 (7th Cir. 1982) (superseding indictment charging defendant with 
crimes connected to extortionate collection practices sufficient despite omission of approximate times, 
dates, and amounts of extensions of credit when indictment states extension of credit arose from drug 
transactions and contained full names of victims); United States v. Matlock, 675 F.2d 981, 986 (8th Cir. 
1982) (indictment charging possession and transfer of destructive device sufficient despite failure to 
include exact location and time of possession and to whom and by which method transfer made when 
indictment sets forth date acts occurred on, describes device involved, alleges knowing and intentional 
acts, sets forth failure to register device or apply for transfer, and names laws violated); United States v. 
Mathis, 673 F.2d 289, 293 (10th Cir.) (indictment charging possession and sale of cocaine sufficient 
despite failure to identify to which of three different parcels count pertains when indictment includes 
time of sale and defendant received payment for only one parcel), cert, denied, 102 S. Ct. 2935 (1982); 
United States v. McLennan, 672 F.2d 239, 243-44 (1st Cir. 1982) (indictment charging defendant as 
accessory to bail-jumping sufficient despite failure to make express allegation of willfulness when alle
gations taken together imply intentional failure to appear and statutory citation plainly reinforces text);
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United States v. Thibadeau, 671 F.2d 75, 79 (2d Cir. 1982) (indictment charging submission of false 
statements to bank sufficient despite failure to allege willful overvaluation of vehicles when statute only 
requires government to prove defendant either knowingly made false statements or willfully overvalued 
property); United States v. Graves, 669 F.2d 964, 968 (5th Cir. 1982) (indictment charging conspiracy to 
transport stolen vehicles and property sufficient despite failure to allege knowledge, omission of provi
sion violated, and omission of value of items stolen when omitted items only describe elements of 
substantive offense, and indictment includes all necessary elements of conspiracy); United States v. 
Nunez, 668 F.2d 10, 11-12 (1st Cir. 1981) (per curiam) (indictment charging defendants with aiding and 
abetting entry by illegal aliens sufficient despite failure to allege specific date of offense when indict
ment charges offenses occurred “on or about 1977, exact dates unknown”; exact time not important 
under statute violated, and offense clearly falls within applicable statute of limitations); United States v. 
Cox, 664 F.2d 257, 258-59 (11th Cir. 1981) (count of indictment charging conversion of “property of 
United States of value of about $24,916.82” sufficient despite failure to include more specific descrip
tion when separate count of indictment clearly describes property and identifies it by same value and 
defendant received complete list of items constituting converted property two months before trial); 
United States v. Winter, 663 F.2d 1120, 1135 (1st Cir. 1981) (indictment charging defendant with con
spiracy involving RICO enterprise sufficient when RICO enterprise previously defined by Supreme 
Court to encompass both legitimate and illegitimate enterprises); United States v. Garcia-Geronimo, 
663 F.2d 738, 743 (7th Cir. 1981) (per curiam) (indictment charging defendant with selling false alien 
registration cards sufficient despite failure to allege defendant sold cards as “true and genuine” when 
indictment tracks statutory language, contains words from which criminal intent necessarily implied, 
sets forth elements of offense, identifies characteristics of cards and time of acts, and cites statutes 
violated); United States v. Hawkins, 661 F.2d 436, 454 (5th Cir. 1981) (indictment charging conspiracy 
to distribute and import drugs sufficient despite failure to allege overt act when indictment charges time 
conspiracy operative and statute allegedly violated), cert, denied, 102 S. Ct. 2274 (1982); United States 
v. Lerma, 657 F.2d 786, 789-90 (5th Cir. 1981) (indictment omitting defendant’s first name in one count 
and including alias in all three counts not so “fundamentally defective” as to require reversal of convic
tion when defendant fails to make timely objection, alias later excised by trial judge, and omission of 
first name neither deprives defendant of notice of charge nor hampers defense because full middle and 
last name stated), cer/. denied, 102 S. Ct. 1279 (1982); United States v. Mouton, 657 F.2d 736, 738-39 
(5th Cir. 1981) (per curiam) (indictment charging defendant with using and causing to be used false 
time sheet sufficient despite failure to allege aiding and abetting when indictment language sufficient to 
allege statutory violation); United States v. Sutherland, 656 F.2d 1181, 1197 (5th Cir. 1981) (indictment 
charging bribery of state official sufficient despite failure to state specific places and times acts occurred 
and to set forth specific statute violated when indictment alleges acts occurred in Western District of 
Texas “between November 1975 and January 1980,” sufficiently tracks statutory language, and cites 
statute), cert, denied, 102 S. Ct. 1451 (1982); United States v. Coleman, 656 F.2d 509, 511-12 (9th Cir. 
1981) (indictment charging robbery of savings and loan association sufficient despite failure to state 
association federally insured when reference to statute adequately informs defendant of omitted ele
ment of offense); United States v. Turkette, 656 F.2d 5, 8 (1st Cir. 1981) (indictment charging that 
defendant joined criminal enterprise, knew criminal activities were to be conducted, and agreed to 
commit two acts of arson sufficient to state offense under RICO), on remand from 452 U.S. 576 (1981); 
United States v. Irwin, 654 F.2d 671, 681-82 (10th Cir. 1981) (indictment charging presentation of false 
claims sufficient despite failure to allege specific intent and materiality when statute does not include 
term “willfully”; statutory language and legislative history do not indicate intent to include materiality 
as element; and congressionally approved form designed for indictments under statute in question 
omits both willfulness and materiality), cert, denied, 102 S. Ct. 1709 (1982); United States v. Delagarza, 
650 F.2d 1166, 1167 (10th Cir.) (per curiam) (indictment charging defendant with possession of "nar
cotic drug, cocaine” sufficient despite defense contention cocaine nonnarcotic when indictment names 
cocaine as controlled substance and sufficiently identifies elements of crime), cert, denied, 452 U.S. 917 
(1981); United States v. Tavelman, 650 F.2d 1133, 1137 (9th Cir. 1981) (counts of indictments charging 
conspiracy to possess with intent to distribute cocaine sufficient despite failure to contain substantive 
count or overt acts when indictments set forth specific dates of alleged violations, statutes under which 
indictments issued, and brief descriptions in statutory terms of nature of criminal activity), cert, denied, 
102 S. Ct. 1429 (1982); United States v. Stratton, 649 F.2d 1066, 1073 (5th Cir. 1981) (indictment 
charging violation of RICO sufficient despite naming Florida’s Third Judicial Circuit as entity consti
tuting RICO enterprise when indictment makes clear that alleged conspiracy and substantive offenses 
centered around Third Judicial Circuit as arm of Florida court system and not merely as “geographic 
designation”); United States v. Uni Oil, Inc., 646 F.2d 946, 954 (5th Cir. 1981) (count of indictment 
charging commercial bribery sufficient despite failure to allege each element of commercial bribery 
separately when copious facts adequately apprise defendants of charge), cert, denied, 102 S. Ct. 1254 
(1982).
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if it fails to state a material element of the offense.807
A defendant must move pretrial to dismiss an indictment based on defects in 

the form rather than the substance of the indictment.808 Courts, however, must 
entertain challenges to the indictment based on a failure to state an essential 
element of the offense at any stage of the proceeding.809 If the sufficiency of an 
indictment is not challenged at trial, courts will hold the pleading sufficient 
unless it is so defective that it cannot reasonably be found to charge the offense 
for which the defendant was convicted.810

In determining whether an indictment sufficiently informs the defendant of 
the offense, courts will give an indictment a common sense construction811 and

807. Compare United States v. Winter, 663 F.2d 1120, 1137 (1st Cir. 1981) (count of indictment 
charging RICO conspiracy dismissed as insufficient when count failed clearly to identify predicate acts 
of racketeering or to incorporate by reference either of other counts that did specify necessary predicate 
acts) and United States v. Outler, 659 F.2d 1306, 1308 (5th Cir. 1981) (indictment charging defendant 
with unlawfully dispensing controlled substances dismissed as insufficient when indictment failed to 
allege drugs prescribed without legitimate medical reason), cert, denied, 102 S. Ct. 1453 (1982) and 
United States v. Opsta, 659 F.2d 848, 849-50 (8th Cir. 1981) (indictment charging defendant with invol
untary manslaughter dismissed as insufficient when indictment simply tracked language of statute, and 
statute failed to include essential element of criminal intent as required by case law) with United States 
v. Varkonyi, 645 F.2d 453, 456 (5th Cir. 1981) (indictment charging assault and interference sufficient 
despite failure to identify victim as federal agent and to list officers protected when citation of statute 
both showed federal jurisdiction and directed defendant to statute listing federal officers protected). Cf. 
United States v. Dearmore, 672 F.2d 738, 740 (9th Cir. 1982) (indictment charging conspiracy to at
tempt bank robbery upheld despite failure of indictment to allege conspiracy to commit substantive 
offense); United States v. Milstead, 671 F.2d 950, 953 (5th Cir. 1982) (per curiam) (indictment sufficient 
despite charging defendant with making false statements or reports to influence bank instead of charg
ing forgery when documents both false statements and forgeries).

808. Fed. R. Crim. P. 12(b)(2) (objection to defect in indictment must be raised prior to trial); see 
United States v. Lerma, 657 F.2d 786, 789-90 (5th Cir. 1981) (defendant’s allegation that indictment 
defective because omitted first name in one count and included alias in three counts not addressed 
when issue not raised until after close of prosecution’s case), cert, denied, 102 S. Ct. 1279 (1982). But see 
United States v. Mouton, 657 F.2d 736, 738-39 (Sth Cir. 1981) (per curiam) (defendant’s allegation that 
indictment defective because it failed to allege aiding and abetting addressed despite failure to raise 
issue pretrial; indictment sufficient, however, because contains essential elements of offense, adequately 
informs of charges, and precludes prosecution for same offense).

809. Fed. R. Crim. P. 12(b)(2) (court must notice objection to failure to charge offense at any stage 
of proceedings); see United States v. Varkonyi, 645 F.2d 453, 455-56 (5th Cir. 1981) (challenge to in
dictment based on failure to identify victim as federal officer not precluded on appeal because chal
lenge involves issue whether indictment charged offense).

810. See United States v. Czeck, 671 F.2d 1195, 1197 (8th Cir. 1982) (defendant’s argument that 
indictment fails to allege essential element because it omits allegation that victim of assault federal 
officer rejected when argument first raised on appeal and phrase “special agent” reasonably construed 
to mean federal officer); United States v. Previte. 648 F.2d 73, 80 (1st Cir. 1981) (defendant’s allegation 
that indictment violates rule prohibiting conviction of both conspiracy and substantive offense by 
charging only “conspiracy to agree” rejected when argument first raised on appeal and liberal construc
tion indicated rule not applicable to facts); United States v. Varkonyi, 645 F.2d 453, 455-56 (5th Cir. 
1981) (defendant’s allegation indictment fails to allege essential element because neglects to identify 
victim as federal officer rejected when argument first raised on appeal and plain reading of indictment 
informed defendant of charge); cf. United States v. Shabazz, 657 F.2d 189, 190 (8th Cir. 1981) (per 
curiam) (challenge to sufficiency of indictment not cognizable in motion to vacate sentence without 
showing of exceptional circumstances).

811. See United States v. McLennan. 672 F.2d 239, 243-44 (1st Cir. 1982) (indictment charging de
fendant as accessory after fact to bail-jumping sufficient despite failure to state bail jumping willful 
when allegation implicit in language of indictment and statutory citation plainly reinforces implica
tion); United States v. Czeck, 671 F.2d 1195, 1197 (8th Cir. 1982) (indictment charging assault of “spe
cial agent” sufficient despite failure to allege agent was federal officer when indictment can be 
reasonably construed to charge assault of federal officer, citation to federal statute clarifies offense 
charged, and indictment clearly states all elements “of substance”); United States v. Varkonyi, 645 F.2d 
453, 456 (5th Cir. 1981) (indictment charging defendant with harboring illegal aliens sufficient despite 
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will generally uphold an indictment even though it contains a technical error 
or omission.* 812 Although an indictment that tracks the statutory language de
fining an offense is usually sufficient,813 reliance on statutory language alone 
will not cure a fatal defect in the indictment.814

omission of words “from detection” when words “harbor, shield or conceal” reasonably imply hidden 
from detection).

812. See United States v. Nunez, 668 F.2d 10, 11-12 (1st Cir. 1981) (per curiam) (indictment charg
ing offenses occurred “on or about 1977” sufficient despite failure to allege specific date when exact date 
unimportant under particular statute violated, charge falls within statute of limitations, and no 
prejudice to defendant); United States v. Cox, 664 F.2d 257, 258 (11th Cir. 1981) (indictment charging 
conversion of government property of value $24,916.82 sufficient despite failure to identify specifically 
each piece of property when property described in other counts and defendant received detailed list of 
converted property prior to trial); United States v. Lerma, 657 F.2d 786, 789-90 (5th Cir. 1981) (indict
ment omitting defendant’s first name and including alias does not require reversal when objection not 
timely made, trial judge excised alias, and omission of first name not prejudicial to defendant because 
full middle and last names stated), cert, denied, 102 S. Ct. 1279 (1982); United States v. Welch, 656 F.2d 
1039, 1058 (5th Cir. 1981) (federal indictment containing miscitation of one subsection of state code 
sufficient when defendant’s conduct precisely type federal statute contemplates and references to state 
law serves only supplemental definitional purpose), cert, denied, 102 S. Ct. 1768 (1982); United States v. 
Collins, 652 F.2d 735, 738 (8th Cir. 1981) (indictment containing notation of range of punishment for 
narcotic drug sufficient although charges involve nonnarcotic drug when statutory citations on indict
ment correct), ceW. denied, 102 S. Ct. 1251 (1982).

Under the Federal Rules of Criminal Procedure, an error in or omission of a statutory citation is not 
a ground for dismissal of an indictment or information or for reversal of a conviction if the defendant is 
not prejudiced. Fed. R. Crim. P. 7(c)(3). See United States v. Rowan, 663 F.2d 1034, 1035 (11th Cir. 
1981) (per curiam) (conviction affirmed despite miscitation to general conspiracy statute rather than to 
specific conspiracy statute when defendant suffers no prejudice); United States v. Fekri, 650 F.2d 1044, 
1046 (9th Cir. 1981) (per curiam) (conviction affirmed despite miscitation of statute when language of 
indictment makes charge clear, and defendant suffers no prejudice); United States v. Kennington, 650 
F.2d 544, 546 (5th Cir. 1981) (per curiam) (conviction affirmed despite miscitation in indictment cap
tion to general conspiracy statute rather than to conspiracy to violate federal narcotics law when allega
tions in body clearly put defendant on notice of sentencing provisions and defendant not prejudiced).

813. See United States v. Ramos, 666 F.2d 469, 474 (11th Cir. 1982) (indictment tracking statutory 
language sufficient when supplemented by precise allegations of time and place of criminal activity, 
names of participants, and controlled substance involved); United States v. Lurz, 666 F.2d 69, 78 (4th 
Cir. 1981) (indictment on narcotics charges sufficient when phrased in statutory terminology), cert, de
nied, 102 S. Ct. 1642 (1982); United States v. Sutherland, 656 F.2d 1181, 1197 (5th Cir. 1981) (indict
ment under RICO sufficient when adequately tracks language of state bribery statute and cites same), 
cert, denied, 102 S. Ct. 1451 (1982); United States v. Irwin, 654 F.2d 671, 681 (10th Cir. 1981) (indict
ment essentially following language of statute prohibiting false statements to federal agencies sufficient 
when words set forth all elements necessary to constitute offense), cert, denied, 102 S. Ct. 1709 (1982); 
United States v. Cord, 654 F.2d 490, 491-92 (7th Cir. 1981) (indictment omitting allegation of intent to 
defraud sufficient when statutory language requiring intent previously removed from statute); United 
States v. Ellsworth, 647 F.2d 957, 962 (9th Cir. 1981) (indictment omitting allegation that victim federal 
employee sufficient when indictment follows statute and also alleges time, place, and manner of viola
tion), cert, denied, 102 S. Ct. 2008 (1982). The indictment need not track every word of the statute. See 
United States v. Shabazz, 657 F.2d 189, 190 (8th Cir. 1981) (per curiam) (indictment need not track 
precisely wording of statute when charge otherwise clear to defendant).

814. United States v. Opsta, 659 F.2d 848, 850 (8th Cir. 1981) (indictment simply tracking language 
of involuntary manslaughter statute insufficient when case law requires additional element of intent); 
c/ United States v. Jones, 647 F.2d 696, 699 (6th Cir.) (statutory reference in indictment that charges 
conspiracy to make unregistered destructive devices does not give defendants sufficient notice of offense 
of conspiracy to possess these devices, the offense on which jury was instructed and defendants ulti
mately convicted), cert, denied, 454 U.S. 899 (1981).

815. See United States v. Conlon, 628 F.2d 150, 155-56 (D.C. Cir. 1980) (bill of particulars providing 
additional information clarifies indictment), cert, denied, 102 S. Ct. 1015 (1982). But see United States 
v. Matlock, 675 F.2d 981, 986 (8th Cir. 1982) (refusal to grant bill of particulars not abuse of discretion 
when indictment sufficient despite omission of exact location and time of possession of destructive

The defendant may make a motion to supplement an incomplete indictment 
with a bill of particulars, which apprises the defendant more fully of the 
charges against him.815 A defendant, however, cannot use a bill of particulars 
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as a discovery device to acquire evidentiary details about the government’s 
case.816 The grant or denial of a request for a bill of particulars is within the 
discretion of the trial court, and a reviewing court will overturn a denial only if 
the trial court clearly abused its discretion or if the defendant is able to demon
strate prejudice.817 A bill of particulars cannot cure an indictment that omits 
an essential element of the offense.818

Duplicity and Multiplicity. A duplicitous indictment charges two or
more distinct offenses in a single count.819 Duplicity may prevent the jury from

device and to whom and by which method transfer of device made); United States v. Hawkins, 661 
F.2d 436, 451-52 (5th Cir. 1981) (refusal to grant bill of particulars not abuse of discretion when indict
ment sufficient despite omission of persons defendant supervised in operating criminal conspiracy), cert, 
denied, 102 S. Ct. 2274 (1982). The purpose of a bill of particulars is to give the defendant sufficient 
information about the charges to prepare an adequate defense, to avoid or minimize surprise at trial, 
and to facilitate a plea of double jeopardy in a subsequent prosecution for the same offense. United 
States v. Burgin, 621 F.2d 1352, 1359 (5th Cir.), cert, denied, 449 U.S. 1015 (1980).

A motion for a bill of particulars may be made before arraignment, within 10 days after arraignment, 
or at such later time as the court may permit. Fed. R. Crim. P. 7(f). A bill of particulars may be 
amended at any time, subject to such conditions as justice requires. Id', see United States v. Wilks, 629 
F.2d 669, 672 (10th Cir. 1980) (bill of particulars amended three days before trial not prejudicial when 
bill presented immediately to clarify superseding indictment, and indictment presented no new factual 
questions).

816. See United States v. Matlock, 675 F.2d 981, 986 (8th Cir. 1982) (bill of particulars requesting 
exact location and time of possession of destructive device, party to whom transfer made, and method 
of transfer denied because acquisition of evidentiary detail not function of bill of particulars); United 
States v. Kendall, 665 F.2d 126, 135 (7th Cir. 1981) (bill of particulars requesting names of known but 
unnamed coconspirators denied because defendant not entitled to bill of particulars to learn if govern
ment would introduce evidence), cert, denied, 102 S. Ct. 1719 (1982); United States v. Colson, 662 F.2d 
1389, 1391 (11th Cir. 1981) (bill of particulars requesting identities of coconspirators, dates and loca
tions of acts, and detailed information concerning quantities of controlled substances and chain of 
custody denied because generalized discovery not proper purpose in seeking bill of particulars).

817. See United States v. Matlock, 675 F.2d 981, 986 (8th Cir. 1982) (refusal to grant bill of particu
lars not abuse of discretion when indictment sufficiently sets forth elements of offense despite omission 
of exact time and location of destructive device and to whom and by which method transfer of device 
made); United States v. Kendall, 665 F.2d 126, 135 (7th Cir. 1981) (denial of defendant’s motion for bill 
of particulars naming known but unidentified coconspirators not abuse of discretion when brief, evi
dentiary materials, and indictment sufficient to inform defendant of theory and evidence of case), cert, 
denied, 102 S. Ct. 1719 (1982); United States v. Colson, 662 F.2d 1389, 1391 (11th Cir. 1981) (denial of 
defendant’s request for a bill of particulars revealing identities and addresses of unindicted coconspira
tors, dates and locations of alleged acts, quantities of narcotics, and chain of custody not abuse of 
discretion when defendant knows identity of coconspirators); United States v. Hawkins, 661 F.2d 436, 
451-52 (5th Cir. 1981) (denial of defendant’s motion for bill of particulars naming persons defendant 
allegedly supervised in operating continuing criminal conspiracy not abuse of discretion when indict
ment contains detailed fist of overt acts and names of codefendants and key witnesses), cert, denied, 102 
S. Ct. 2274 (1982); United States v. Martino, 648 F.2d 367, 383 (5th Cir. 1981) (denial of defendant’s 
motion for bill of particulars supplementing RICO charge not abuse of discretion when defendant fails 
to demonstrate prejudice to substantial rights), cert, denied, 102 S. Ct. 2020 (1982); United States v. 
Wilson, 647 F.2d 534, 536-37 (Sth Cir. 1981) (per curiam) (denial of defendant’s motion for bill of 
particulars seeking method government would use to prove tax evasion and other data such as list of 
assets and liabilities not abuse of discretion when government introduces into evidence only one asset 
not reflected in documents exchanged pretrial).

Under the Federal Rules of Criminal Procedure, the court may direct the government to file a bill of 
particulars. Fed. R. Crim. P. 7(f).

818. See Russell v. United States, 369 U.S. 749, 770 (1962) (indictment charging defendant, who was 
summoned before congressional committee, with refusal to answer “question pertinent to question 
under inquiry” failed to state subject of congressional inquiry; bill of particulars cannot cure indictment 
because grand jury must determine basic element, question under inquiry, in order to indict); United 
States v. Carrier, 672 F.2d 300, 303 (2d Cir. 1982) (dictum) (bill of particulars may not save invalid 
indictment).

819. Compare United States v. Salinas, 654 F.2d 319, 326 (5th Cir. 1981) (two-count indictment 
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deciding guilt or innocence on each offense separately and may obscure the 
specific charges on which the jury convicted the defendant.* 820 The prohibition 
against duplicitous indictments rests on policy considerations such as the de
fendant’s right to notice of the charges against him, the need for proper eviden
tiary rulings during trial, the requirement of a unanimous verdict on a 
particular offense, the objective of an appropriate sentence for a particular of
fense, and the prevention of exposure to double jeopardy in a subsesquent 
prosecution.821 The defendant risks waiver if he fails to challenge a duplicitous 
indictment before trial.822 Because the rule prohibiting duplicitous indictments 

charging defendant in each count with both misapplication of funds as principal and aiding and abet
ting others in misapplication of funds duplicitous; no reversible error exists, however, because defend
ant able to prepare for trial and basis of verdict unambiguous) with United States v. Berardi, 675 F.2d 
894, 897 (7th Cir. 1982) (count of indictment charging defendant with three episodes of instructing 
grand jury witness to give false testimony not duplicitous because permissible to charge commission of 
single offense by different means in one count of indictment) and United States v. Thibadeau, 671 F.2d 
75, 79 (2d Cir. 1982) (count of indictment joining charge of “knowingly” making false statements and 
“willfully” overvaluing land not duplicitous because statute violated by commission of either act) and 
United States v. Ramos, 666 F.2d 469, 473 (11th Cir. 1982) (count of indictment charging conspiracy 
both to possess and distribute controlled substance not duplicitous despite two separate objects of pos
session and distribution because one agreement constitutes single violation) and United States v. Con
lon, 661 F.2d 235, 239 (D.C. Cir. 1981) (indictment charging conflict of interest not duplicitous despite 
judge’s enumeration of eight separate dates on which defendant participated because enumerated dates 
all fall within period of participation alleged in indictment and also fall within exception to rule against 
joining offenses in single count developed for continuing course of conduct that violates one statutory 
provision), cert, denied, 102 S. Ct. 1015 (1982) and United States v. Stratton, 649 F.2d 1066, 1074 (5th 
Cir. 1981) (count of indictment charging conspiracy to violate RICO not duplicitous because 72 overt 
acts identified in count committed to further single racketeering activity) and United States v. Martino, 
648 F.2d 367, 382 (5th Cir. 1981) (count of indictment charging conspiracy to violate RICO not duplici
tous because 15 acts of arson identified in count merely described single agreement), cert, denied, 102 S. 
Ct. 2020 (1982).

A duplicitous indictment is distinguishable from an indictment that alleges in a single count that the 
means by which the defendant committed an offense are unknown or that the defendant committed the 
offense by one or more specified means. Fed. R. Crim. P. 7(c)(1). In addition, a duplicitous indictment 
is distinguishable from permissible joinder, which allows the government to charge two or more of
fenses in a single indictment in a separate count for each offense when the offenses are similar, based on 
the same act or transaction, or based on a common scheme. Fed. R. Crim. P. 8(a). Finally, the rule 
prohibiting duplicitous indictments does not extend to cases in which inconsistent charges are made in 
separate counts. See Douglas v. Long, 661 F.2d 747, 749 (9th Cir. 1981) (per curiam) (indictment charg
ing defendant in separate counts with unlawful offer to sell narcotics or fraudulent scheme or artifice 
upheld; grand jury may charge inconsistent offenses if evidence justifies either conclusion, and defend
ant protected because he cannot be convicted of both offenses), cert, denied, 102 S. Ct. 1984 (1982).

820. See United States v. Margiotta, 646 F.2d 729, 732-33 (2d Cir. 1981) (duplicitous indictment 
fosters uncertainty whether general guilty verdict conceals finding of guilt on one crime but not on 
another); cf. United States v. Salinas, 654 F.2d 319, 326 (5th Cir. 1981) (although indictment charging 
defendant in one count with misapplication of funds as principal and aiding and abetting others in 
misapplication duplicitous, no reversible error when jury clearly convicted defendant only under 
charge of acting as principal); United States v. Cotton, 646 F.2d 430, 432-33 (10th Cir.) (although 
indictment joined in one count violation of law prohibiting possession with intent to distribute con
trolled substance and violation of law prohibiting aiding and abetting same offense, no reversible error 
when judgment entered by court clearly indicated defendant convicted only under possession charge), 
cert, denied, 454 U.S. 861 (1981). See generally C. Wright, supra note 1, § 142, at 311 (discussing vices 
of duplicity).

821. See United States v. Berardi, 675 F.2d 894, 899 (7th Cir. 1982) (dangers posed by duplicitous 
indictment include possibility defendant may not be notified adequately of charge against him and may 
be subjected to double jeopardy, prejudiced by evidentiary rulings at trial, and convicted by less than a 
unanimous verdict); United States v. Margiotta, 646 F.2d 729, 733 (2d Cir. 1981) (policy reasons under
lying prohibition of duplicitous indictment include providing basis for appropriate sentencing).

822. Fed. R. Crim. P. 12(b)(2), 12(f); cf. United States v. Touchet, 658 F.2d 1074, 1076 (5th Cir. 
1981) (per curiam) (all nonjurisdictional defects in indictment waived when defendant pleads nolo 
contendere).
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is a pleading rule, however, violation generally is not fatal to the indictment.823 
If the indictment is duplicitous, therefore, the court ordinarily requires the 
government to elect the count on which it will proceed824 or makes a corrective 
instruction to the jury.825 Nevertheless, a court may dismiss a duplicitous in
dictment that is prejudicial to the defendant.826

A multiplicitous indictment charges a single offense in several counts.827 
Such an indictment may result in multiple sentences for a single offense or 
otherwise prejudice the defendant.828 Courts determine that an indictment is 
not multiplicitous if each count of the indictment requires proof of a fact that 
the other counts do not require.829 The defendant risks waiver if he fails to

823. United States v. Robinson, 651 F.2d 1188, 1194 (6th Cir.), cert, denied, 454 U.S. 875 (1981). See 
generally C. Wright, supra note 1, § 142, at 311.

824. See United States v. Salinas, 654 F.2d 319, 326 (5th Cir. 1981) (indictment charging defendant 
with both misapplication of funds as principal and aiding and abetting others in misapplication not 
prejudicial to defendant when government proceeds on only one basis of indictment throughout trial); 
United States v. Robinson, 651 F.2d 1188, 1195 (6th Cir.) (two counts of indictment charging defendant 
with aiding and abetting wire and mail fraud, respectively, and incorporating conspiracy charge by 
reference in each count not duplicitous when government elects to rely on one wire fraud and one 
mailing count), cert, denied, 454 U.S. 875 (1981). See generally C. Wright, supra note 1, § 145, at 335.

825. See United States v. Berardi, 675 F.2d 894, 899 (7th Cir. 1982) (instruction that jury be unani
mous in finding defendant committed at least one of three acts charged in single count of indictment for 
mail fraud and extortion obviates possibility of nonunanimous jury verdict); United States v. Robinson, 
651 F.2d 1188, 1194 (6th Cir.) (indictment charging defendant with one count of conspiracy and two 
counts of aiding and abetting wire and mail fraud not duplicitous despite reference to conspiracy count 
in aiding and abetting counts when court instructs jury each count charges separate offense), cert, de
nied, 454 U.S. 875 (1981).

826. See United States v. Bowline, 593 F.2d 944, 947-48 (10th Cir.) (dismissal of indictment charging 
multiple defendants with participation in multiple conspiracies upheld; introduction at trial of evidence 
of acts and conspiracies prejudicial when many defendants not participants in all conspiracies), cert, 
denied, 444 U.S. 973 (1979).

827. Compare United States v. Wiga, 662 F.2d 1325, 1334-35 (9th Cir. 1981) (indictment charging 
violation of two different firearms statutes in separate counts multiplicitous when same conduct pro
scribed in both statutes), cert, denied, 102 S. Ct. 1775 (1982) and United States v. Edmonson, 659 F.2d 
549, 550 (5th Cir. 1981) (indictment charging possession of six pieces of stolen mail in six separate 
counts multiplicitous when six pieces acquired in single act of theft) and United States v. Girst, 645 
F.2d 1014, 1017 (D.C. Cir. 1979) (per curiam) (indictment charging violations of two different firearms 
statutes in two different counts multiplicitous when same conduct proscribed in both statutes; court 
required to vacate one conviction) with United States v. Ramos. 666 F.2d 469, 476 (11th Cir. 1982) 
(indictment based on single transaction charging conspiracy to possess and distribute narcotics and use 
of communication facility to violate federal law in separate counts not multiplicitous when each charge 
requires proof of separate elements) and United States v. Singer, 660 F.2d 1295, 1303 (8th Cir. 1981) 
(indictment charging conspiracy to sell stolen goods and theft of interstate shipment of beef not mul
tiplicitous because conspiracy and substantive offense constitute separate offenses), cert, denied, 102 S. 
Ct. 1030 (1982) and United States v. Earley, 657 F.2d 195, 197 (8th Cir. 1981) (indictment charging 
separate counts of bank larceny and killing one person in each count not multiplicitous when two 
distinct killings occur, one before and one after bank larceny); United States v. Nixon, 634 F.2d 306, 
313 (5th Cir.) (indictment charging separate perjury counts based on rephrasing of same question not 
multiplicitous when each question seeks information relating to different aspect of counterfeiting opera
tion), cert, denied, 454 U.S. 828 (1981).

828. Cf. United States v. Miller, 650 F.2d 169, 171 (9th Cir. 1980) (consecutive sentences imposed 
following conviction on 16 counts of illegal dealing in firearms upheld when purchases of firearms at 
several shops in one day for single customer constitute separate transactions), cert, denied, 102 S. Ct. 
158 (1981). See generally C. Wright, supra note 1, § 142, at 311.

829. See Blockburger v. United States, 284 U.S. 299, 304 (1932) (when same act or transaction vio
lates two statutory provisions, separate offenses exist if proof of separate fact required for each allega
tion); United States v. Alonso, 673 F.2d 334, 337 (11th Cir. 1982) (per curiam) (multicount indictment 
charging conspiracy to import marijuana and attempt to import not multiplicitous when each charge 
requires proof of different facts); United States v. Ramos, 666 F.2d 469, 476 (11th Cir. 1982) (mul
ticount indictment based on single transaction charging conspiracy to possess and distribute narcotics 
and use of communication facility to violate federal law not multiplicitous when conspiracy charge 
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challenge a multiplicitous indictment before trial.* 830 Because the rule prohibit
ing multiplicitous indictments is a pleading rule, violation generally is not fatal 
to the indictment.831 If the defendant challenges a multiplicitous indictment 
before trial, therefore, the court requires the government to elect the count on 
which it will proceed832 or instructs the jury on the proper charges at trial.833 A 
court will not necessarily dismiss a multiplicitous indictment when a case has 
proceeded beyond trial, especially if the multiplicity did not result in an en
hanced sentence or otherwise prejudice the defendant.834

requires proof of agreement and other charge requires proof of use of communication facility); United 
States v. Khalje, 658 F.2d 90, 92 (2d Cir. 1981) (per curiam) (indictment charging false personation and 
presentment of visa application containing false statement in separate counts not multiplicitous when 
personation provision requires proof of false identity and presentment provision requires proof of 
knowing presentment of false statement in document); United States v. Womack, 654 F.2d 1034, 1041 
(5th Cir. 1981) (multicount indictment charging manufacture of explosives without license not mul
tiplicitous when different geographic locations and time periods support different charges as separate 
courses of conduct), cert, denied, 102 S. Ct. 1029 (1982); United States v. Anderson, 651 F.2d 375. 378 
(5th Cir. 1981) (multicount indictment based on same conduct charging both conspiracy to import and 
attempt to import controlled substance not multiplicitous when attempt charge requires showing of 
overt acts not required under conspiracy charge); United States v. Martino, 648 F.2d 367, 382-83 (5th 
Cir. 1981) (indictment charging conspiracy and substantive RICO violation in separate counts not mul
tiplicitous when conspiracy charge requires proof of agreement not required to prove substantive of
fense), cert, denied, 102 S. Ct. 2020 (1982); United States v. Nixon, 634 F.2d 306, 313 (5th Cir.) 
(multicount indictment containing separate perjury charges based on rephrasing of same question not 
multiplicitous when each question seeks information on different aspect of criminal activity and proof 
of each falsehood requires different facts), cert, denied, 454 U.S. 828 (1981).

In determining multiplicity, courts also consider whether Congress clearly intended to provide multi
ple convictions and punishments for the same acts. See United States v. Fay, 668 F.2d 375, 379 (8th 
Cir. 1981) (multicount indictment charging assault with dangerous weapon and assault resulting in 
serious bodily injury not multiplicitous when legislative history shows Congress intended two separate 
offenses); United States v. Walker, 653 F.2d 1343, 1350-51 (9th Cir. 1981) (multicount indictment 
charging conspiracy to restrain trade and conspiracy to defraud United States based upon same con
spiratorial bid-rigging agreement not multiplicitous because well within congressional power to ordain 
single act constitutes separate offenses), cert, denied, 102 S. Ct. 1253 (1982).

830. Fed. R. Crim. P. 12(b)(2), 12(f)-
831. See generally C. Wright, supra note 1, § 142, at 311.
832. See United States v. Wiga, 662 F.2d 1325, 1334-35 (9th Cir. 1981) (dismissal of two counts of 

indictment did not constitute abuse of discretion when prosecutor fails to elect under which firearms 
statute to proceed), cert, denied, 102 S. Ct. 1775 (1982). See generally, C. Wright, supra note 1. § 145, 
at 336.

833. See United States v. Garber, 626 F.2d 1144, 1152-53 (3d Cir. 1980) (dictum) (although convic
tion on one count resulting from multiplicitous indictment vacated, defective indictment could have 
been corrected by instructing jury to consider first theft charge and then, if proof of theft insufficient, 
possession charge), cert, denied, 449 U.S. 1079 (1981); cf. United States v. Mathis, 673 F.2d 289. 293 
(10th Cir.) (possible multiplicity of counts remedied when jury nullifies other counts and finds defend
ant guilty under only one count, in effect treating crime as single transaction), cert, denied. 102 S. Ct. 
2935 (1982).

834. See United States v. Colson, 662 F.2d 1389, 1392 (11th Cir. 1981) (reversal of conviction on 
multiplicitous indictment charging one conspiracy in two counts not required when different statutory 
penalties involved in several counts and defendant receives only one sentence); United States v. Wiga. 
662 F.2d 1325, 1334-35 (9th Cir. 1981) (no abuse of discretion when multiciplicity remedied by dis
missing two counts of indictment), rcr/. denied, 102 S. Ct. 1775 (1982); United States v. Earley. 657 F.2d 
195, 197 (8th Cir. 1981) (dictum) (multiplicity can be remedied by vacating multiple sentences); United 
States v. Girst, 645 F.2d 1014, 1017 (D.C. Cir. 1979) (per curiam) (multiplicitous indictment charging 
one transaction violated two firearms statutes remedied by directing district court to vacate one of two 
convictions).

Amendments and Variances. An amendment to an indictment occurs
when the charging terms of the indictment are altered, either literally or con
structively, by the prosecutor or the court after the grand jury has issued the 
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indictment.835 A constructive amendment occurs when evidence at trial proves 
a different crime from that charged in the indictment836 or when jury instruc
tions impermissibly enlarge the scope of the indictment by allowing conviction 
for an uncharged offense.837 An amendment to an indictment is reversible er
ror per se because it violates the defendant’s fifth amendment right to be tried 
only on charges presented in an indictment returned by a grand jury.838

835. Compare Stirane v. United States, 361 U.S. 212, 217 (1960) (prejudicial to amend indictment to 
charge interference with interstate exportation when grand jury considers evidence of interference with 
interstate importation) with Government of the Virgin Islands v. Bedford, 671 F.2d 758, 765 (3d Cir. 
1982) (modification of information charging assault with intent to commit robbery to allege assault with 
deadly weapon not prejudicial amendment when information’s detailed and specific language contains 
all necessary elements of either crime) and United States v. Ramirez, 670 F.2d 27, 29 (5th Cir. 1982) 
(deletion of words from indictment charging sale of false and counterfeited birth certificates to aliens 
does not amend indictment when deleted words surplusage and indictment still charges offense origi
nally contemplated by indictment as returned) and United States v. Whitman, 665 F.2d 313, 316-18 
(10th Cir. 1981) (deletion of references to dropped charge of overvaluation of property not impermissi
ble amendment when grand jury charge of making false statements not changed) and United States v. 
Winter. 663 F.2d 1120, 1140 (1st Cir. 1981) (deletions from indictment of overt acts relating to other 
defendants not impermissible amendment when deletions in no way alter indictment as to defendant) 
and United States v. Bush, 659 F.2d 163, 166-67 (D.C. Cir. 1981) (modification of indictment to correct 
clerical form number at onset of trial not impermissible amendment when grand jury charge of falsely 
altering government documents still intact); cf. United States v. Delagarza, 650 F.2d 1166, 1167 (10th 
Cir.) (per curiam) (dismissal of one count of indictment on government motion on day before jury 
impaneled does not amend or add to indictment) (citing Fed. R. Crim. P. 48(a)), cert, denied, 452 U.S. 
917 (1981).

836. Compare Stirane v. United States, 361 U.S. 212, 217 (1960) (indictment charging obstruction of 
interstate importation impermissibly amended when evidence shows interference with interstate expor
tation) and United States v. Figueroa, 666 F.2d 1375, 1379 (11th Cir. 1982) (indictment charging use of 
“force and violence” to seize control of aircraft impermissibly amended when evidence shows use of 
“threats and intimidation”) and Gray v. Raines, 662 F.2d 569, 572 (9th Cir. 1981) (indictment charging 
first degree rape impermissibly amended when evidence proves statutory rape) and United States v. 
Cusmano, 659 F.2d 714, 719 (6th Cir. 1981) (indictment charging threat of economic loss by extortion 
impermissibly amended when evidence shows threat of physical violence) and United States v. Stewart 
Clinical Laboratory, 652 F.2d 804, 806-07 (9th Cir. 1981) (indictment charging illegal inducement to 
refer patients impermissibly amended when evidence proves illegal inducement to refer lab work) with 
United States v. Salinas, 654 F.2d 319, 325 (5th Cir. 1981) (indictment charging defendant as both 
principal and aider and abetter in misapplication of bank funds not impermissibly amended despite 
evidence showing defendant could not be principal when judge instructs jury only on aiding and abet
ting charge).

837. Ex parte Bain, 121 U.S. 1, 13 (1887). Compare Stirane v. United States, 361 U.S. 212, 217-18 
(1960) (indictment alleging interference with interstate importation impermissibly amended by jury 
instruction allowing consideration of interstate exportation or importation) and United States v. Cus
mano, 659 F.2d 714, 719 (6th Cir. 1981) (indictment charging extortion by threats of economic loss 
impermissibly amended by jury instruction interjecting threat of physical violence) and United States v. 
Salinas, 654 F.2d 319, 324 (5th Cir. 1981) (indictment charging aiding and abetting named individual 
impermissibly amended by jury instruction broadening scope of charge to include other possible indi
viduals) and United States v. Stewart Clinical Laboratory, 652 F.2d 804, 807 (9th Cir. 1981) (indictment 
charging illegal use of federal funds for inducement of patient referral impermissibly amended by jury 
instruction describing inducement of lab referral) and United States v. Jones, 647 F.2d 696, 698 (6th 
Cir.) (indictment charging defendant with “making and constructing” unregistered destructive device 
impermissibly amended by jury instruction that conviction possible on mere “possession” of such de
vice), cert, denied, 454 U.S. 899 (1981) with United States v. Conlon, 661 F.2d 235, 238 (D.C. Cir. 1981) 
(indictment alleging “substantial participation” over period of time not impermissibly amended when 
jury instruction narrowed possible dates of participation and all dates fell within period alleged in 
indictment), cert, denied, 102 S. Ct. 1015 (1982) and United States v. Ylda, 653 F.2d 912, 914 (5th Cir. 
1981) (indictment alleging defendant “did ask, demand, exact, solicit, accept, and receive” money not 
impermissibly amended by jury instruction permitting conviction if defendant “agreed to receive a sum 
of money”).

838. Stirane v. United States, 361 U.S. 212, 217-218 (1960). Compare United States v. Figueroa, 666 
F.2d 1375, 1379 (11th Cir. 1982) (reversal of conviction required when indictment constructively 
amended by government’s proof of use of threats and intimidation rather than force or violence in
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The concept of variance is closely related to that of constructive amend
ment.* 839 A variance occurs when the charging terms of the indictment remain 
unaltered, but the evidence at trial proves facts that differ materially from 
those alleged in the indictment.840 Although courts rarely reverse a conviction 
because a variance exists, a variance will result in reversal of a conviction 
when the defendant is able to demonstrate prejudice to his substantial 
rights.841 Courts generally hold nonprejudicial variances that involve differ
ences in the time of the offense charged,842 in the number of conspiracies al

hijack attempt) and Gray v. Raines, 662 F.2d 569, 570 (9th Cir. 1981) (reversal of conviction required 
when information constructively amended by proof of statutory rather than first degree rape) and 
United States v. Cusmano, 659 F.2d 714, 717, 719 (6th Cir. 1981) (reversal of conviction required when 
indictment constructively amended by admission of evidence of threats of physical violence as well as 
economic loss) and United States v. Stewart Clinical Laboratory, 652 F.2d 804, 807 (9th Cir. 1981) 
(reversal of conviction required when indictment constructively amended by jury instruction on referral 
of lab work rather than patients) with Government of the Virgin Islands v. Bedford, 671 F.2d 758, 765 
(3d Cir. 1982) (conviction affirmed despite amendment of indictment when indictment’s language con
tains necessary elements of charge both before and after amendment) and United States v. Whitman, 
665 F.2d 313, 317 (10th Cir. 1981) (conviction affirmed despite amendment of indictment by deletion of 
several references when deletions relate only to charges previously dropped and serve to narrow de
fendant’s liability) and United States v. Bush, 659 F.2d 163, 167 (D.C. Cir. 1981) (conviction affirmed 
despite amendment of indictment when amendment corrected clearly insignificant clerical error in form 
numbers). See also Fed. R. Crim. P. 7(e) (amendment of information permitted any time before verdict 
if no additional or different offenses charged and defendant’s substantial rights not prejudiced).

839. See United States v. Figueroa, 666 F.2d 1375, 1379 n.2 (11th Cir. 1982) (simple variance of 
evidence from indictment poses no difficulty because certainty that grand jury would have indicted 
irrespective of variance; constructive amendment presents no such certainty); United States v. Gonza
lez, 661 F.2d 488, 492 (5th Cir. 1981) (constructive amendment and variance analogous, but 
distinguishable).

840. See United States v. Scacchetti, 668 F.2d 643, 646-47 (2d Cir. 1982) (variance between indict
ment charging individual with affecting interstate commerce by extortion and proof at trial showing 
involvement only through individual’s corporations not material); United States v. Flaherty, 668 F.2d 
566, 582 (1st Cir. 1981) (variance between indictment charging single conspiracy involving interstate 
shipment of beef and proof at trial of conspiracy charged plus another conspiracy involving interstate 
shipment of fish not material); United States v. Sheikh, 654 F.2d 1057, 1066-67 (5th Cir. 1981) (indict
ment charging possession of four and four-tenths pounds of heroin and proof at trial of only 14 grams 
not prejudicial), cert, denied, 102 S. Ct. 1617 (1982).

841. See Berger v. United States, 295 U.S. 78, 82 (1935) (variance not fatal when defendant’s sub
stantial rights not affected); United States v. Flaherty, 668 F.2d 566, 582 (1st Cir. 1981) (reversal of 
conviction not required by variance between indictment charging single conspiracy and proof of addi
tional conspiracy when sufficient evidence presented to convict under original indictment charge, differ
ent defendants involved in different conspiracies so jury unlikely to confuse them, and judge instructs 
jury to consider cases separately); United States v. Pearson, 667 F.2d 12, 13-15 (5th Cir. 1982) (per 
curiam) (reversal of conviction not required by variance between indictment charging defendants with 
aiding and abetting importation of heroin and dismissal of one defendant when crime charged is im
portation and not aiding and abetting and, therefore, defendant has ample notice of this charge and 
opportunity to defend); United States v. Gonzalez, 661 F.2d 488, 492 (5th Cir. 1981) (reversal of convic
tion not required by variance between indictment charging conspiracy to import one drug and proof of 
importation of different drug when indictment specifies dates of conspiracy and defense counsel knows 
which drugs prosecutor possesses); United States v. Sheikh, 654 F.2d 1057, 1066-67 (5th Cir. 1981) 
(reversal of conviction not required by variance between indictment charging possession of four and 
four-tenths pounds of heroin and proof at trial of possession of 14 grams when no variance exists in 
proof of date of possession and substance possessed), rw/. denied, 102 S. Ct. 1617 (1982); United States 
v. Womack, 654 F.2d 1034, 1041 (5th Cir. 1981) (reversal of conviction not required even assuming 
variance between indictment charging manufacture without license of firecrackers containing specified 
ingredients and proof of manufacture of firecrackers containing not only those named ingredients when 
defendant has sufficient notice of charges), cert, denied, 102 S. Ct. 1029 (1982); United States v. Irwin, 
654 F.2d 671, 683 (10th Cir. 1981) (reversal of conviction not required despite proof that claims were 
false in manner different from that alleged in indictment), cert, denied, 102 S. Ct. 1709 (1982); Fed. R. 
Crim. P. 52(a) (variance not affecting substantial rights of defendant disregarded).

842. See United States v. Kaiser, 660 F.2d 724, 730 (9th Cir. 1981) (reversal of conviction not re-
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leged,843 or in other technical, nonmaterial elements.844 In addition, deletion 
of surplusage845 or proper instructions to the jury846 can mitigate any potential

quired by variance between indictment alleging conspiracy began within last five years and failure to 
prove conspiracy of five-year duration when indictment does not purport to allege five-year conspir
acy), cert, denied, 102 S. Ct. 2935 (1982); United States v. Grapp, 653 F.2d 189, 195 (5th Cir. 1981) 
(reversal of conviction not required by variance between indictment charging occurrence “on or about 
May 27, 1977” and evidence referring to mid-1977 when use of “on or about” language does not re
quire prosecutor to prove exact date).

843. See United States v. Flaherty, 668 F.2d 566, 582 (1st Cir. 1981) (reversal of conviction not 
required by variance between indictment charging single conspiracy and evidence of additional con
spiracy when sufficient evidence presented to convict defendant under original charge, defendants in
volved in each conspiracy different so jury confusion unlikely, and judge instructs jury to consider cases 
separately); United States v. Sutherland, 656 F.2d 1181, 1195-96 (5th Cir. 1981) (reversal of conviction 
not required by variance between indictment on single conspiracy count and proof of multiple conspir
acies when number of conspiracies and defendants small, evidence of each conspiracy distinct, and 
government introduces overwhelming evidence of guilt of all defendants), cert, denied, 102 S. Ct. 1451 
(1982); United States v. Martino, 648 F.2d 367, 382 (5th Cir. 1981) (reversal of conviction not required 
by variance between indictment charging single conspiracy and evidence of multiple conspiracies when 
defendant involved in at least one conspiracy), cert, denied, 102 S. Ct. 2020 (1982); cf. United States v. 
Prescott. 672 F.2d 882, 883 (11th Cir. 1982) (reversal of conviction not required when claim of variance 
between indictment charging single conspiracy and evidence establishing 10 separate and unrelated 
conspiracies rejected; evidence supports charge of single conspiracy even when not all codefendants 
participated in or knew of all transactions); United States v. Read, 658 F.2d 1225, 1230-31 (7th Cir. 
1981) (reversal of conviction not required when defendants’ claim that evidence at trial proved multiple 
conspiracies rather than single conspiracy charged in indictment rejected; evidence proved single con
spiracy despite noninvolvement in one or more parts of conspiracy by each defendant); United States v. 
Marino, 658 F.2d 1120, 1124 (6th Cir. 1981) (reversal of conviction not required when indictment 
charging single conspiracy and crimes proved at trial consistent; although evidence proves two separate 
plans to import cocaine, major participants, illegal object, and general scheme part of single continuing 
conspiracy).

Similarly, courts generally find nonprejudicial variances that involve differences in the number of 
persons alleged to have participated in the conspiracy. See United States v. Lippner, 676 F.2d 456, 465 
(11th Cir. 1982) (reversal of conviction not required by variance between indictment charging conspir
acy among named defendants and “one other person known to grand jury” and absence of proof at 
trial of additional person’s involvement); United States v. Coward, 669 F.2d 180, 183 (4th Cir.) (rever
sal of conviction not required by variance between indictment charging three persons with conspiracy 
and proof of only two-person conspiracy), cert, denied, 102 S. Ct. 2014 (1982).

844. See United States v. Ramos, 666 F.2d 469, 476 (11th Cir. 1982) (reversal of conviction not re
quired by variance between indictment charging conspiracy to possess and distribute one drug and 
evidence proving conspiracy to possess and distribute another drug); United States v. Knotts, 662 F.2d 
515, 518 (8th Cir. 1981) (reversal of conviction not required by variance between indictment charging 
conspiracy to manufacture “controlled substances, including but not limited to methamphetamine” and 
evidence proving conspiracy to manufacture amphetamine), cert, denied, 102 S. Ct. 2964 (1982); United 
States v. Sutherland, 656 F.2d 1181, 1197-98 (5th Cir. 1981) (reversal of conviction not required by 
variance between proof at trial of bribery and wording of indictment suggesting embezzlement when 
indictment read as whole indicates bribery), cert, denied, 102 S. Ct. 1451 (1982); United States v. Cole
man, 656 F.2d 509, 511-12 (9th Cir. 1981) (reversal of conviction not required by variance between 
indictment that failed to state savings and loan association robbed by defendant federally insured and 
evidence proving robbery of federally insured institution when statutory reference in indictment gives 
sufficient notice); United States v. Martino, 648 F.2d 367, 398 (5 th Cir. 1981) (reversal of conviction not 
required by variance between indictment charging object of mail fraud mailed from New York to 
Jacksonville and evidence showing object mailed between Jacksonville and Tampa), cert, denied, 102 S. 
Ct. 2020 (1982).

845. See United States v. Coward, 669 F.2d 180, 183-84 (4th Cir.) (government permitted at onset of 
trial to excise references to one defendant from indictment for conspiracy to violate narcotics laws; 
references surplusage when defendant would have been found guilty despite such references), cert, de
nied, 102 S. Ct. 2014 (1982); United States v. DeBrouse, 652 F.2d 383, 389 (4th Cir. 1981) (characteriza
tion in indictment of one party as “nominee” surplusage when defendant clearly informed of charge).

846. See United States v. Flaherty, 668 F.2d 566, 582 (1st Cir. 1981) (variance between indictment 
and proof that allows jury to find two or more separate conspiracies not fatal when trial judge instructs 
jury to consider each case separately and to consider only evidence introduced as to each defendant); 
United States v. Gonzalez, 661 F.2d 488, 492 (5th Cir. 1981) (variance between indictment for posses- 
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prejudice of a nonmaterial variance.

GRAND JURY

The fifth amendment provides that no person shall be held to answer for a 
capital or otherwise infamous crime* 847 unless upon indictment by a grand 
jury.848 The Constitution requires a grand jury indictment to shield persons 
from unfounded or arbitrary criminal charges and to investigate crime unim
peded by the restrictions imposed on a trial court.849 The grand jury conducts 
an ex parte investigation to determine whether there is probable cause to be
lieve a crime has been committed and whether criminal proceedings should be 
instituted.850

sion and distribution of one drug and proof of different drug not fatal when judge’s instructions clearly 
restrict charge to that contained in indictment).

847. U.S. Const, amend. V. See United States v. Moreland, 258 U.S. 433, 436-37 (1922) (crime 
punishable by hard labor infamous regardless of place of imprisonment); Parkinson v. United States, 
121 U.S. 281, 281 (1887) (crime punishable by imprisonment in penitentiary infamous).

Recently the Ninth Circuit held that a crime punishable by a fine is not “infamous” regardless of the 
amount of the fine. United States v. Yellow Freight Sys., Inc., 637 F.2d 1248, 1254 (9th Cir.), cerz. 
denied, 454 U.S. 815 (1980).

The Fifth Circuit has held consistently that criminal contempt, even though punishable by imprison
ment, is not an infamous crime. See United States v. Nunn, 622 F.2d 802, 803-04 (5th Cir. 1980) (crimi
nal contempt proceedings have special constitutional status; considerations of efficiency, economy, and 
judicial independence outweigh right to grand jury indictment).

848. U.S. Const, amend. V; see United States v. Calandra, 414 U.S. 338, 343 (1974) (fifth amend
ment requires indictment by grand jury to prosecute serious crimes in federal courts); Branzburg v. 
Hayes, 408 U.S. 665, 687 (1972) (fifth amendment requires indictment by grand jury to prosecute capi
tal or otherwise serious crimes in federal courts); United States v. Outler, 659 F.2d 1306, 1310 (5th Cir. 
1981) (fifth amendment requires indictment by grand jury to prosecute infamous or serious crimes in 
federal courts), cert, denied, 102 S. Ct. 1453 (1982).

849. See United States v. Mandujano, 425 U.S. 564, 571 (1976) (plurality opinion) (dictum) (grand 
jury shields against arbitrary or oppressive action by requiring group of peers to determine whether to 
bring charges); United States v. Calandra, 414 U.S. 338, 343 (1974) (grand jury protects against arbi
trary prosecutions); Branzburg v. Hayes, 408 U.S. 665, 686-87, 687 n.23 (1972) (role of grand jury to 
protect citizens against unfounded prosecutions).

850. See, e.g., United States v. Calandra, 414 U.S. 338, 343 (1974) (grand jury’s function to deter
mine whether probable cause exists); Branzburg v. Hayes, 408 U.S. 665, 686-87 (1972) (same); United 
States v. Outler, 659 F.2d 1306, 1310 (5th Cir. 1981) (same), cert, denied, 102 S. Ct. 1453 (1982).

851. Fed. R. Crim. P. 6(a).
The rule, however, does not apply to the Virgin Islands or to Guam. United States v. Christian, 660 

F.2d 892, 899-900 (3d Cir. 1981). Instead, rule 54(a) applies, which states that prosecutions shall pro
ceed by information and rather than by indictment except if local law requires an indictment. Fed. R. 
Crim. P. 54(a).

852. Fed. R. Crim. P. 6(a).
853. Id.
854. Id. 6(f).
855. Id. 6(g). Rule 6(g) does not limit the number of jurors who can be replaced; thus, an indictment 

is proper even when only a few of the jury members originally impaneled return the indictment. See 
United States v. Lang, 644 F.2d 1232, 1234, 1239 (7th Cir.) (indictment proper even when 15 of original 
23 jurors replaced), cert, denied, 102 S. Ct. 338 (1981); United States ex rel. McCann v. Thompson, 144 
F.2d 604, 607 (2d Cir.) (Hand, J.) (indictment proper even when fewer than 12 jurors hear all evidence; 
absence of jurors merely weakens prosecutor’s case and aids accused because evidence presented at 
grand jury proceedings intended to prove guilt), cert, denied, 323 U.S. 790 (1944).

Rule 6(a) of the Federal Rules of Criminal Procedure authorizes the district 
court to summon citizens for a grand jury.851 The grand jury must have from 
sixteen to twenty-three members.852 In addition, at least sixteen members 
must be present at each session,853 and at least twelve members must vote to 
indict.854 Moreover, replacement of a juror for cause is allowed at any time.855 
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This term in United States v. Garner356 the Ninth Circuit held that an indict
ment is proper even when some grand jurors voting to indict do not directly 
hear all the evidence, provided that replacement jurors rely on transcripts of 
all testimony heard by previous jurors.857 The court also stated that the mere 
possibility that an absent juror might not hear any evidence on one count is an 
insufficient basis for challenging the indictment.858

The Attorney General, a United States Attorney, or an authorized Assistant 
Attorney General may conduct grand jury proceedings.859 Rule 6(g) provides 
that no grand jury may serve more than eighteen months.860 This term in/n re 
Grand Jury Proceedings (Sutton)36^ the Tenth Circuit held that when a grand 
jury’s term expires with a subpoena for documents outstanding, a second 
grand jury may obtain the documents without a second subpoena upon a court 
order to transfer the documents.862 The court reasoned that once a court or
ders the transfer, requiring a second subpoena would be a waste of judicial 
time.863 The court indicated that a second subpoena may be required when a 
party contends that the documents are incomplete864 or the subpoena orders a 
witness to testify.865

The grand jury holds ex parte, non-adversarial hearings866 at which the full 
range of constitutional safeguards and evidentiary rules of an adversarial trial 
do not apply.867 For example, the grand jury may consider hearsay evi-

856. 663 F.2d 834 (9th Cir. 1981), cert, denied, 102 S. Ct. 1750 (1982).
857. Id. at 840.
858. Id. , see United States v. Cronic, 675 F.2d 1126, 1130 (10th Cir. 1982) (no dismissal of indict

ment because not all 12 jurors need hear all evidence to indict); United States v. Mayes, 670 F.2d 126, 
129 (9th Cir. 1982) (no dismissal of indictment when only 11 grand jurors attended every session); cf. 
United States v. Barker, 675 F.2d 1055, 1058 (9th Cir. 1982) (per curiam) (court presumes that grand 
juror voting to indict has heard sufficient evidence).

859. Fed. R. Crim. P. 6(d), 54(c). The Attorney General may specially appoint an attorney to con
duct a grand jury proceeding, 28 U.S.C. § 515(a) (1976), although allegations of impropriety may arise 
from such appointments. See In re April 1977 Grand Jury Subpoenas (GM Corp.), 573 F.2d 936, 941- 
45 (6th Cir.) (appearance of impropriety requires termination of grand jury investigation when former 
IRS attorney, appointed to conduct grand jury, previously investigated target corporation and recom
mended indictment), appeal dismissed en banc for lack of Jurisdiction, 584 F.2d 1366 (6th Cir. 1978), cert. 
¿e/i/Af, 440 U.S. 934 (1979).

860. Fed. R. Crim. P. 6(g). The district court may extend special grand juries for an additional 18 
months under the Organized Crime Control Act of 1970, 18 U.S.C. §§ 3331-3334 (1976). See United 
States v. Lang, 644 F.2d 1232, 1234 (7th Cir.) (special grand jury term properly extended under 18 
U.S.C. §§ 3331-3334, enacted to investigate and combat organized crime), cert, denied, 102 S. Ct. 338 
(1981).

The 18-month term of the grand jury begins at impanelment. See United States v. Carver, 671 F.2d 
577, 577-80 (D.C. Cir. 1982) (term begins at impanelment although day of impanelment not included in 
18-month term); United States v. Armored Transport, Inc., 629 F.2d 1313, 1316 (9th Cir. 1980) (term 
begins at impanelment even when local rules specify term at commencement of service because purpose 
of rule 6(g) to provide uniform grand jury terms), cert, denied, 101 S. Ct. 1481 (1981).

861. 658 F.2d 782 (10th Cir. 1981).
862. Id. at 783-84.
863. Id.
864. Id. at 783.
865. Id. at 784. The court noted that the district judge conducted an in camera review before order

ing the transfer, and the first grand jury never examined the documents nor returned an indictment. Id. 
at 783.

866. See United States v. Calandra, 414 U.S. 338, 343-44 (1974) (grand jury proceedings non-adver
sarial ex parte investigations).

867. See United States v. Vasquez, 675 F.2d 16, 17 (2d Cir. 1982) (per curiam) (sixth amendment 
right to counsel not triggered when subpoenaed witness testifies before grand jury); United States v. 
Livella, 666 F.2d 1122, 1127 (8th Cir. 1981) (indictment valid despite prosecutor’s failure to present 
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dence,* 868 and the exclusionary rule does not apply in grand jury proceed
ings.869 The prosecutor may not, however, mislead the grand jury or abuse the 
grand jury process.870 Although federal courts retain supervisory authority 
over grand jury proceedings, they rarely exercise this authority to dismiss an 
indictment for prosecutorial misconduct.871 872 This term in United States v. 
Singer6'12 the Eighth Circuit held that a government prosecutor who explains 
to the grand jury the elements of the offenses under investigation does not act 
as an improper witness before the grand jury in violation of rule 6(d).873 The 
court reasoned that such conduct falls within the prosecutor’s role as “the guid
ing arm of the grand jury” and is consistent with his responsibility for an or
derly and intelligible presentation of the case.874

exculpatory evidence because no duty to disclose facts constituting basis for defense at trial): United 
States v. Tham. 665 F.2d 855, 862-63 (9th Cir. 1981) (indictment valid despite prosecutor's failure to 
present exculpatory evidence or disclose witness’ lack of credibility), cert, denied, 102 S. Ct. 2010 (1982): 
In re Grand Jury Proceedings (Harrisburg), 658 F.2d 211, 213-14 (3d Cir. 1981) (government under no 
obligation to show reasonableness before enforcing grand jury subpoena because subpoena not seizure 
under fourth amendment).

868. See Costello v. United States, 350 U.S. 359, 363-64 (1956) (indictment based solely on hearsay 
evidence not unconstitutional because procedure allowing challenge to indictment for incompetent evi
dence would constitute preliminary trial); United States v. Rogers, 652 F.2d 972, 975 (10th Cir. 1981) 
(indictment based solely on hearsay evidence valid unless prosecutor intentionally misleads grand 
jury); United States v. Trass, 644 F.2d 791, 796-97 (9th Cir. 1981) (indictment based on hearsay evi
dence valid even when prosecutor fails to provide grand jury with all available exculpatory information 
or all material bearing on witness’ credibility).

869. United States v. Calandra, 414 U.S. 338, 351-52 (1974) (indictment based on illegally seized 
evidence not unconstitutional; accused may challenge evidence at trial).

870. See United States v. Ruppel, 666 F.2d 261, 267-68 (5th Cir. 1982) (after indictment, prosecutor 
may not use grand jury to investigate for trial, but continuation of related criminal investigations not 
improper); United States v. Rogers, 652 F.2d 972, 975 (10th Cir. 1981) (unless prosecutor intentionally 
misleads grand jury, indictment based solely on hearsay evidence valid).

871. See United States v. Nembhard, 676 F.2d 193, 200 (6th Cir. 1982) (trial court abused discretion 
in using supervisory powers to dismiss indictment for prosecutorial misconduct because no showing of 
prejudice to defendant from prosecutor’s failure to warn grand jury of hearsay nature of testimony); 
United States v. Udziela, 671 F.2d 995, 999 (7th Cir.) (judicial branch reluctant to invalidate indict
ments for prosecutorial misconduct because dismissal would encroach on legitimate executive activities 
before grand jury), cert, denied, 102 S. Ct. 2964 (1982); United States v. Nunez, 668 F.2d 1116. 1126 
(10th Cir. 1982) (although witness made inflammatory statement before grand jury, indictment upheld 
because statement not elicited by prosecutor; defendant must overcome presumption of good faith in 
prosecution); United States v. Wright, 667 F.2d 793, 796 (9th Cir. 1982) (although prosecutor errone
ously explained law to grand jury, indictment upheld because prosecutorial misconduct not flagrant, 
prosecutor did not deceive grand jury or infringe on its ability to exercise independent judgment); 
United States v. Tham, 665 F.2d 855, 863 (9th Cir. 1981) (although prosecutor failed to present exculpa
tory evidence or disclose witness’ lack of credibility, indictment upheld because dismissal required only 
in extreme situations in which prosecutor knowingly presents perjured testimony), cert, denied, 102 S. 
Ct. 2010 (1982); United States v. McLaughlin, 663 F.2d 949, 951 (9th Cir. 1981) (although prosecutor 
inadvertently revealed defendant’s intention to invoke fifth amendment privilege and failed to call 
defense witnesses, indictment upheld because no unfairness or threat to integrity of judicial process and 
grand jury independently returned indictment without hearing defense witnesses); cf. United States v. 
Denison, 663 F.2d 611, 618 (5th Cir. 1981) (although prosecutor lured witness to courthouse, placed 
him before grand jury, and refused to permit recantation of testimony, no prosecutorial misconduct 
because witness warned of rights).

872. 660 F.2d 1295 (8th Cir. 1981), cert, denied, 102 S. Ct. 1030 (1982).
873. Id. at 1302-03.
874. Id. at 1303 (citing United States v. International Paper Co., 457 F. Supp. 571, 576 (S.D. Tex.

1978)). The court also rejected the argument that the prosecutor’s use of presigned indictments unduly 
influenced the grand jury’s deliberations. Id. at 1302. Although the court noted that the grand jury 
must function independently, it determined that the use of presigned indictments was not unduly influ
ential. Id. J

Despite expressed fears that an unfettered grand jury might violate individ
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ual rights, the Supreme Court has indicated that it is not willing to expand 
constitutional protections to persons appearing before the grand jury. In 
United States v. Washington ,875 the Supreme Court held that the government 
need not inform the witness of his status as a putative defendant if the witness 
has been effectively advised of his fifth amendment rights.876 877 In United States 
v. MandujamW1 a plurality of the Supreme Court stated that a failure to give 
Miranda warnings prior to questioning a putative defendant before a grand 
jury does not require suppression of the grand jury testimony at the defend
ant’s subsequent trial for perjury.878 Since Mandujano, however, the Court has 
expressly reserved for later decision the question whether a prosecutor must 
advise a grand jury witness of his fifth amendment rights.879 An internal policy 
at the Justice Department requires prosecutors to give grand jury witnesses 
warnings resembling those under Miranda and to advise putative defendants 
of their status as such.880

875. 431 U.S. 181 (1977).
876. Id. at 188-89 (1977); see United States v. D’Auria, 672 F.2d 1085, 1093 (2d Cir. 1982) (no 

constitutional violation when prosecutor failed to warn witness of possible defendant status because 
witness granted immunity and waiver of possible perjury prosecution); United States v. Winter, 663 
F.2d 1120, 1150-52 (1st Cir. 1981) (no due process violation when grand jury witness waived fifth 
amendment rights after prosecutor stated that witness not target even though same grand jury later 
indicted witness because prosecutor’s statement true when made and witness advised of rights).

877. 425 U.S. 564 (1976).
878. Id. at 578-84. The plurality reasoned that Miranda warnings address problems inherent in ex

trajudicial interrogation, not in judicial inquiries. Id. at 579-80. The plurality also noted that the 
prosecutor had adequately informed the witness of his fifth amendment rights. Id. at 580-81.

879. United States v. Washington, 431 U.S. 181, 186 (1977).
880. 9 United States Attorneys’ Manual ch. 11.250; see United States v. Jacobs, 547 F.2d 772, 

774.75 (2d Cir. 1976) (court may exercise supervisory power to suppress perjured testimony when pros
ecutor fails to advise grand jury witness of putative defendant status in accordance with practice of 
United States Attorneys in Second Circuit), cert, dismissed as improvidently granted, 436 U.S. 31 (1978) 
(per curiam). But see United States v. Crocker, 568 F.2d 1049, 1055-56 (3d Cir. 1977) (neither due 
process nor supervisory power of court requires suppression of perjured testimony despite prosecutor’s 
false assertion that witness not target of grand jury investigation).

881. See Costello v. United States, 350 U.S. 359, 363 (1956) (fifth amendment requires indictment by 
legally constituted and unbiased grand jury).

882. See, e.g, Rose v. Mitchell, 443 U.S. 545, 551 (1979) (race discrimination in grand jury selection 
violates equal protection clause of fourteenth amendment); Castaneda v. Partida, 430 U.S. 482, 492 
(1977) (defendant tried under indictment issued by grand jury from which persons of defendant’s race 
or color excluded violates equal protection); Swain v. Alabama, 380 U.S. 202, 203-05 (1965) (purposeful 
denial to any group of participation as jurors in criminal justice system violates equal protection).

883. See 28 U.S.C. §§ 1861-1862 (1976) (jury must be selected from cross section of community; no 
citizen may be excluded on basis of race, color, religion, sex, national origin, or economic status); cf. 
United States v. Brady, 579 F.2d 1121, 1133 (9th Cir. 1978) (constitutional and statutory standards for 
jury selection same; defendants must prove systematic exclusion of identified class or substantial devia
tion from statistical representation in society), cert, denied, 439 U.S. 1074 (1979).

Although the accused at a grand jury proceeding does not receive the benefit 
of all constitutional safeguards available to a defendant at an adversarial trial, 
he nevertheless is entitled to an unbiased grand jury. Defendants may attempt 
to have an indictment dismissed on the grounds that the jury was improperly 
selected in violation of the indictment clause of the fifth amendment,881 the 
equal protection clause of the fourteenth amendment,882 and the Jury Selec
tion and Service Act of 1968.883 A defendant challenging the composition of 
the grand jury on constitutional grounds must establish a prima facie case by 
showing that (1) the group discriminated against is a “recognizable, distinct 
class”; (2) the group is underrepresented on panels; and (3) the selection pro
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cess is not racially neutral or susceptible of abuse.884 This term the Fifth Cir
cuit in United States p. Brummitt™5 ruled that a defendant claiming statutory 
discrimination under the Jury Selection and Service Act must show under
representation of an identifiable class by comparing the proportion of class 
members selected to the proportion of the class members eligible to serve as 
jurors under the statute, not to the proportion of the class in the general 
population.886

Beyond the defendant’s right to challenge the composition of the grand jury, 
however, the grand jury process carries a presumption of regularity.887 All citi
zens have a duty to testify when summoned absent a claim of privilege888 and 
only a limited right to challenge the fairness or relevancy of the proceedings.889 
The party challenging the proceedings bears the burden of proving the alleged 
irregularity.890 Moreover, appellate courts exercise limited review of grand 
jury proceedings.891 They may not review the sufficiency of the evidence892 
and generally do not dismiss indictments based on incompetent evidence.893

884. Castaneda v. Partida, 430 U.S. 482, 493-95 (1977); Rose v. Mitchell, 443 U.S. 545, 565 (1979) 
(no violation of equal protection unless defendant shows selection procedure resulted in substantial 
under-representation of blacks); United States v. Brummitt, 665 F.2d 521, 527-30 (5th Cir. 1981) (no 
violation of due process in grand jury selection process upon mere showing that percentage of Hispan
ics on grand jury list 19.6% below percentage of Hispanics in general population), cert, denied, 102 S. 
Ct. 2244 (1982).

Unless a defendant moves for dismissal on composition grounds before trial, he waives his claim. See 
Francis v. Henderson, 425 U.S. 536, 539-42 (1976) (defendant may not raise grand jury discrimination 
claim in federal habeas corpus proceedings after claim waived under state law because not raised 
before trial); Davis v. United States, 411 U.S. 233, 243-45 (1973) (defendant may not raise constitu
tional challenge to federal grand jury selection unless raised before trial).

885. 665 F.2d 521 (5th Cir. 1981), cert, denied, 102 S. Ct. 2244 (1982).
886. Id. at 528-29.
887. See United States v. Nunez, 668 F.2d 1116, 1126 (10th Cir. 1982) (presumption exists that grand 

jury and prosecutor properly perform duties); United States v. Ruppel, 666 F.2d 261, 268 (5th Cir. 
1982) (same).

888. See, e.g., United States v. Mandujano, 425 U.S. 564, 575 (1976) (plurality opinion) (witness has 
duty to testify before grand jury unless fifth amendment privilege invoked); United States v. Calandra, 
414 U.S. 338, 345 (1974) (witness’ interest in privacy yields to public’s interest in full disclosure); United 
States v. Dionisio, 410 U.S. 1, 9 (1973) (witness obligated to appear and give evidence before grand 
jury); Branzburg v. Hayes, 408 U.S. 665, 682 (1972) (citizens generally not constitutionally immune 
from grand jury subpoenas); In re Grand Jury Proceedings, Harrisburg Grand Jury 79-1 (McNabb), 
658 F.2d 211, 213-14 (3d Cir. 1981) (historic notion that citizens have civil obligation to give evidence 
before grand jury).

889. See United States v. Calandra, 414 U.S. 338, 345 (1974) (witness may not interfere with course 
of grand jury inquiry); In re Sealed Case, 676 F.2d 793, 806 (D.C. Cir. 1982) (witness may not refuse to 
testify simply because of belief that grand jury’s demands unreasonable).

890. See United States v. Nunez, 668 F.2d 1116, 1126 (10th Cir. 1982) (defendant bears burden of 
showing grand jury biased); In re Special April 1977 Grand Jury (Scott), 587 F.2d 889, 892-93 (7th Cir.) 
(defendant requesting hearing on irregularities in grand jury process bears heavy burden to show con
crete basis supporting inference of misconduct), cert, denied, 439 U.S. 1041 (1978).

891. See In re Sealed Case, 676 F.2d 793, 806 (D.C. Cir. 1982) (court’s power to control grand jury’s 
investigation strictly limited; only when recognized privilege violated may court quash or refuse to 
enforce subpoena); United States v. Cederquist, 641 F.2d 1347, 1352-53 (9th Cir. 1981) (court’s power 
to review grand jury proceedings limited; only when prosecutor deceives grand jury in significant way 
must court dismiss indictment).

892. See Costello v. United States, 350 U.S. 359, 363 (1956) (adequacy of evidence supporting indict
ment not reviewable).

893. See id. (indictment upheld even though based on hearsay); United States v. Tham, 665 F.2d 
855, 863 (9th Cir. 1981) (court will make no independent inquiry into kind of evidence presented to 
grand jury when indictment valid on its face), cert, denied, 102 S. Ct. 2010 (1982).
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The grand jury has the authority to subpoena witnesses to testify894 and to 
require a witness to provide physical evidence.895 The jury may, for example, 
subpoena voice exemplars896 or handwriting exemplars.897 In spite of the 
breadth of the grand jury’s powers, courts remain sensitive to allegations that 
prosecutors manipulate grand juries and may require that the grand jury itself 
request the court to issue the subpoena.898 Nevertheless, this term in United 
States v. Santucci899 the Seventh Circuit refused to suppress identification evi
dence subpoenaed by a United States Attorney without grand jury authoriza
tion, even though the subpoena permitted post office officials to collect the 
evidence.900 The court rejected the argument that the grand jury was not suffi
ciently involved, reasoning that the defendants were not compelled to provide 
evidence to the post office because they chose to respond to the subpoena at the 
post office rather than at the grand jury.901

A witness who refuses to obey a grand jury order may be held in contempt 
and fined or imprisoned for up to eighteen months.902 The force of a grand 
jury subpoena does not end with an indictment, but lasts as long as the grand 
jury continues its investigation into criminal activity.903

Despite its subpoena power, a grand jury cannot compel testimony protected 
by certain valid privileges. For example, a witness at a grand jury proceeding 
may invoke the fifth amendment privilege against self-incrimination,904 al-

894. See Kashgar v. United States, 406 U.S. 441, 443 (1972) (power of government to compel per
sons to appear and testify before grand jury firmly established).

895. Fed. R. Crim. P. 17(c) (subpoena may direct person to produce documents and other physical 
evidence).

896. See United States v. Dionisio, 410 U.S. 1, 5-7, 13-15 (1973) (grand jury subpoena of voice 
exemplar does not violate fourth or fifth amendments).

897. See In re Grand Jury Proceedings (Rosahn), 671 F.2d 690, 694 (2d Cir. 1982) (grand jury sub
poena of handwriting and hair samples, photographs, and fingerprints does not violate fifth amend
ment); cf. Gilbert v. California, 388 U.S. 263, 266-67 (1967) (federal agent who compels production of 
handwriting sample does not violate fifth amendment).

898. See In re Melvin, 546 F.2d 1, 5 (1st Cir. 1976) (vacating court order requiring suspect to appear 
in lineup before grand jury because order informally obtained by United States Attorney in marked 
contrast to grand jury’s usual subpoena process; such an informal procedure could undermine power of 
grand jury).

899. 674 F.2d 624 (7th Cir. 1982).
900. Id. at 632.
901. Id.
902. See 18 U.S.C. §401 (1976) (failure to obey court orders is contempt punishable by fine or 

imprisonment); 28 U.S.C. § 1826(a) (1976) (refusal without just cause to testify or provide information 
to grand jury punishable by confinement until witness willing to testify or until end of grand jury term 
up to 18 months); In re Grand Jury Proceedings (Bums), 652 F.2d 413, 414-15 (5th Cir. 1981) (con
tempt conviction upheld because fear for personal and family safety following cowitness’ murder not 
just cause for refusal to testify when subpoenaed witness declined offer of government protection); In re 
Battaglia v. United States, 653 F.2d 419, 421-22 (9th Cir. 1981) (failure of memory just cause for sub
poenaed witness’ refusal to testify, but witness subject to contempt if government proves false claim of 
memory loss).

903. See In re Grand Jury Proceedings (Johanson), 632 F.2d 1033, 1040-41 (3d Cir. 1980) (return of 
indictment does not justify accused’s refusal to comply with subpoena duces tecum because no abuse of 
grand jury powers shown; subpoena enforceable as long as lawful grand jury proceedings continue); </ 
supra note 870 (prosecutor may not use grand jury to gather information for trial after accused 
indicted).

904. See United States v. Mandujano, 425 U.S. 564, 572 (1972) (plurality opinion) (grand jury power 
to compel testimony limited by constitutional privilege against self-incrimination); In re Grand Jury 
Subpoena Duces Tecum Dated April 23, 1981, 657 F.2d 5, 7-9 (2d Cir. 1981) (fifth amendment privilege 
extends to personal documents but not to corporate or association documents); In re Bryan, 645 F.2d 
331, 333 (5th Cir. 1981) (grand jury testimony protected by fifth amendment even after witness com- 
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though this privilege is not available if the court grants use immunity.905 The 
attorney-client privilege,906 the marital communications privilege,907 and the

pletes plea bargain agreement if witness has reasonable cause to fear incrimination for different crime 
resulting from direct answer). But cf. United States v. Pickett, 655 F.2d 837, 842 (7th Cir.) (grand jury 
testimony not protected by fifth amendment when defendant waives right against self-incrimination), 
cert, denied, 102 S. Ct. 602 (1981); In re Baird, 668 F.2d 432, 433 (8th Cir.) (grand jury testimony 
tending to incriminate defendant under Canadian criminal law not protected by fifth amendment be
cause Federal Rule of Criminal Procedure 6(e)(2) prohibits disclosure to foreign officials of matters 
before grand jury without court order), cert, denied, 102 S. Ct. 2255 (1982).

In In re Hampers, 651 F.2d 19 (1st Cir. 1981), the First Circuit held that compliance with a federal 
grand jury subpoena by a Massachusetts Commissioner of Revenue would not violate the Commis
sioner’s fifth amendment privilege even though compfiance would violate a state nondisclosure statute. 
Id. at 21. The court reasoned that the supremacy clause left no room for state law sanction. Id. The 
court also held, however, that the Commissioner had a qualified privilege under Federal Rule of Evi
dence 501. Id.

905. 18 U.S.C. § 6002 (1976). Testimony given under use immunity and any evidence derived di
rectly or indirectly from such testimony may not be used against the witness in any criminal case, 
except in a prosecution for perjury or in a contempt proceeding. Id.; see Kastigar v. United States, 406 
U.S. 441, 453 (1972) (use immunity coextensive with fifth amendment and sufficient to compel testi
mony over claim of fifth amendment priviledge); In re Corrugated Container Antitrust Litigation, 655 
F.2d 748, 750-51 (7th Cir. 1981) (use immunity eliminates fifth amendment as grounds for refusal to 
testify), cert, granted, 102 S. Ct. 968 (1982); In re Grand Jury Proceeding (Starr), 647 F.2d 511,513 (5th 
Cir. 1981) (per curiam) (same); In re Grand Jury Proceedings, 644 F.2d 348, 351 (5th Cir. 1981) (per 
curiam) (fifth amendment privilege not available when defendant asserts fear of prosecution for per
jury). When a witness refuses to testify despite the grant of use immunity, he must have adequate time 
to prepare for a contempt hearing. See In re Grand Jury Proceedings (Whitehurst), 643 F.2d 226, 228- 
30 (5th Cir. 1981) (witness had adequate time when counsel retained two days before grand jury ap
pearance and counsel represented witness at contempt hearing held less than one hour after immunity 
granted).

In United States v. Apfelbaum, 445 U.S. 115 (1980), the Supreme Court held that the entire immu
nized testimony of a grand jury witness is unprivileged at a subsequent trial for petjury. Id. at 117. 
Rejecting the lower court’s contention that the witness must be treated as if he had remained silent for 
use immunity to be coextensive with the fifth amendment privilege, the Court held that neither the fifth 
amendment nor the immunity statute protects a witness who gives false testimony after a court grants 
immunity. Id. at 124-26; cf. United States v. Nixon, 634 F.2d 306, 310 (5th Cir. 1981) (although de
fendant may not be tried for crime under investigation by grand jury because statute of limitations 
tolled, defendant may be prosecuted for peijury). But cf. New Jersey v. Portash, 440 U.S. 450, 459-60 
(1979) (prosecutor may not use witness’ immunized grand jury testimony to impeach credibility at 
subsequent criminal prosecution); In re Grand Jury Proceedings (Mena), 662 F.2d 532, 533-34 (9th Cir. 
1981) (per curiam) (federal grant of use immunity prohibits use of immunized grand jury testimony in 
subsequent state action).

906. See In re Sealed Case, 676 F.2d 793, 808-09 (D.C. Cir. 1982) (attorney-client privilege and 
work product doctrine applicable to grand jury proceeding); In re Grand Jury Proceedings (Doe), 674 
F.2d 309, 310 (4th Cir.) (crime-fraud exception to attorney-client privilege applies to grand jury sub
poenas), cert, denied, 102 S. Ct. 1632 (1982); In re Grand Jury Proceedings (Parlick), 663 F.2d 1057, 
1061 (5th Cir. 1981) (attorney-client privilege protects identity of client when disclosure of client’s iden
tity to grand jury would tend to incriminate for past criminal acts); In re Grand Jury Proceedings 
(Sutton), 658 F.2d 782, 783-84 (10th Cir. 1981) (attorney-client privilege not applicable to accountant’s 
worksheets subpoenaed by grand jury that did not contain attorney’s mental impressions or communi
cations); In re Grand Jury Proceeding (Reid), 652 F.2d 11, 12 (9th Cir. 1981) (attorney-client privilege 
protects witness’ testimony after attorney testifies before grand jury only if grand jury’s questions to 
witness based upon attorney’s testimony).

This term in In re Special Grand Jury 81-1 (Harvey), 676 F.2d 1005 (4th Cir. 1982), the Fourth 
Circuit strengthened the attorney-client privilege applicable to grand juries by requiring a preliminary 
showing of relevance by the government before the district court may compel the attorney to testify. 
Id. at 1009-10. The court noted that when a subpoena is issued against an attorney during an ongoing 
attorney-client relationship, the attorney may be placed in the position of choosing between contempt 
for refusing to testify or becoming a witness against his client, thereby violating his client’s sixth amend
ment right to counsel. Id. at 1010.

Grand jury subpoenas to attorneys are directly appealable. In re Special Grand Jury 81-1 (Harvey), 
676 F.2d 1005, 1008 (4th Cir. 1982); see In re Doe, 662 F.2d 1073, 1076-77, 1079-80 (4th Cir. 1981) (to 
preserve assertion of attorney work product, attorney subject to grand jury investigation may seek di
rect review of order declining to quash grand jury’s subpoena of records), cert, denied, 102 S. Ct. 1632 
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statutory prohibition of the use of evidence obtained from electronic surveil
lance* 907 908 also apply to grand jury proceedings.

(1982). The Fourth Circuit added, however, that a prima facie showing of an attorney’s fraud is suffi
cient to vitiate the privilege and force compliance with the subpoena duces tecum. Id. at 1079-80.

907. See In re Grand Jury Investigation (Hipes), 603 F.2d 786, 789 (9th Cir. 1979) (despite use 
immunity, grand jury witness may refuse to testify about spouse’s confidential marital 
communications).

908. See Gelbard v. United States, 408 U.S. 41, 52 (1972) (grand jury may not compel witnesses to 
answer questions based on illegal electronic interception of their communications); Omnibus Crime 
Control and Safe Streets Act of 1968, 18 U.S.C. §2515 (1976) (grand jury may not hear evidence 
obtained from illegal electronic surveillance).

909. See supra note 893 and accompanying text (incompetent evidence not grounds for dismissing 
grand jury indictment).

910. Compare United States v. Helstoski, 635 F.2d 200, 206 (3d Cir. 1980) (indictment dismissed 
because based on evidence received in violation of the speech or debate clause of the Constitution; 
privileged material so permeated the grand jury indictment that it could not be excised) with United 
States v. Myers, 635 F.2d 932, 935 (2d Cir.) (indictment upheld even though grand jury heard evidence 
privileged by the speech or debate clause), cert, denied, 449 U.S. 956 (1980). The Helstoski court dis
cussed United States v. Johnson, 383 U.S. 169 (1966), in which the Supreme Court held that although 
legislative acts of a member of Congress could not form the basis of a criminal charge against the 
member, the government could institute a new trial on a conspiracy charge if the new trial were “whol
ly purged of elements offensive to the Speech or Debate Clause.” Id. at 184-85. The Third Circuit 
distinquished Johnson on the basis that the privileged material in Helstoski constituted an integral part 
of the indictment, making excision impractical. United States v. Helstoski, 635 F.2d at 205. The Myers 
court construed Johnson to require deletion only of those portions of the indictment charging conduct 
protected by the clause. United States v. Myers, 635 F.2d at 941.

911. 644 F.2d 950 (2d Cir. 1981).
912. Id.
913. Id.
914. See Cobbledick v. United States, 309 U.S. 323, 330 (1940) (denial of motion to quash grand jury 

subpoena duces tecum not appealable final order); In re Special April 1977 Grand Jury (Scott), 587 
F.2d 889, 890-91 (7th Cir.) (orders issued in connection with ongoing grand jury investigation generally 
not considered final judgments), cert, denied, 439 U.S. 1046 (1978); cf. United States v. Ryan, 402 U.S. 
530, 533 (1971) (denial of motion to quash grand jury subpoena duces tecum appealable only if later 
review would be precluded); United States v. Litman, 661 F.2d 17, 19 (3d Cir. 1981) (denial of motion 
to dismiss indictment under theory of collateral finality claiming extreme prosecutorial misconduct not 
immediately appealable because postconviction remedies available). See generally 28 U.S.C. § 1291 
(1976) (final judgment rule).

915. See United States v. Ryan, 402 U.S. 530, 532-33 (1971) (interest of expediency dictates that 
subpoena reviewable before contempt citation issued only if refusal would preclude all review); Cob
bledick v. United States, 309 U.S. 323, 325-26 (1940) (historic precedents forbid disruption of grand 
jury proceedings by disallowing appeals of orders prior to final judgment).

916. In re Sealed Case, 655 F.2d 1298, 1300 (D.C. Cir. 1981); see In re Doe, 662 F.2d 1073, 1076 (4th 

Although courts may not dismiss an indictment for incompetent evidence,909 
circuit courts disagree over whether a court must dismiss an indictment when a 
grand jury receives evidence in violation of a privilege.910 This term the Sec
ond Circuit in United States v. Williams9" refused to dismiss an indictment 
when the grand jury heard evidence privileged by the speech or debate 
clause.912 The court upheld the indictment because the evidence was insignifi
cant and not a factor in the jury’s decision.913

Grand jury orders are not appealable final orders within the meaning of the 
final judgment rule,914 and courts do not favor frequent interlocutory interrup
tions of a grand jury proceeding.915 Thus, a witness who has been ordered to 
appear before the grand jury or to bring physical evidence before the grand 
jury cannot appeal the order but must either comply with the subpoena or 
disobey the subpoena and challenge it in a subsequent contempt proceed
ing.916 In Perlman v. United States9" the Supreme Court created an exception 
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to the general rule that district court subpoenas are not immediately appeala
ble.917 918 In Perlman the Court held that a potential grand jury target may ap
peal a subpoena when the subpoenaed documents are in the possession of a 
third party and the target wishes to raise a privilege as a defense.919 The Court 
reasoned that the third party is unlikely to disobey the subpoena and risk con
tempt to enable the potential target to assert the privilege.920 Most circuit 
courts apply the Perlman rule to permit a client to appeal a district court’s 
subpoena of documents held by a client’s attorney.921 This term, however, the 
District of Columbia Circuit in In re Sealed Case922 denied an immediate ap
peal of subpoenaed documents generated by in-house counsel and later trans
ferred to outside counsel after the client decided to resist production.923 The 
court explained that to hold otherwise would enlarge the exception beyond the 
boundaries permitted by Perlman ,924

Cir. 1981) (third party custodian of records must be held in contempt before he has standing to appeal 
order to produce documents to grand jury), cert, denied, 102 S. Ct. 1632 (1982).

917. 247 U.S. 7 (1918).
918. Id. at 12-13.
919. Id.
920. Id.
921. See In re Grand Jury Proceedings (Fine), 641 F.2d 199, 203 (5th Cir. 1981) (client may appeal 

order directing attorney to reveal client’s name); In re Berkley & Co., 629 F.2d 548, 551-52 (8th Cir. 
1980) (same); In re Grand Jury Proceedings (Gary Katz), 623 F.2d 122, 124-25 (2d Cir. 1980) (client 
may appeal order directing attorney to surrender documents to grand jury); Velsicol Chemical Corp. v. 
Parsons, 616 F.2d 1021, 1025 (7th Cir. 1980) (corporation may appeal order directing outside counsel to 
produce documents to grand jury); In re Grand Jury Proceedings (Appeal of FMC Corp.), 604 F.2d 
798, 802 (3d Cir. 1979) (same). But see In re Oberkoetter, 612 F.2d 15, 18 (1st Cir. 1980) (client may not 
immediately appeal order directing attorney to testify before grand jury; attorney may be willing to 
defy testimonial order and risk contempt proceeding).

922. 655 F.2d 1298 (D.C. Cir. 1981).
923. Id. at 1300-02.
924. Id. at 1301.
925. Fed. R. Crim. P. 6(d). A stenographer or recording device operator also may be present in the 

grand jury room. Id.
926. See id. (counsel for witness not expressly permitted inside grand jury room); United States v. 

Mandujano, 425 U.S. 564, 581 (1976) (witness may not insist on presence of counsel in grand jury 
room); United States v. Vasquez, 675 F.2d 16, 17 (2d Cir. 1982) (presence before grand jury not adver
sary proceeding triggering sixth amendment right to counsel).

927. See United States v. Mandujano, 425 U.S. at 581 (counsel may assist witness, but only outside 
grand jury room).

928. Fed. R. Crim. P. 6(e)(2) (witness not expressly prohibited from disclosing occurrences in grand 
jury room); In re Application of Eisenberg, 654 F.2d 1107, 1113 n.9 (5th Cir. 1981) (witness before 
grand jury not obliged to remain silent concerning testimony before grand jury).

The policy of secrecy, however, permits in camera review of documents when the purpose is to deter
mine the validity of an asserted attorney-client privilege. See In re John Doe Corporation, 675 F.2d 
482, 489-90 (2d Cir. 1982) (in camera review affords reasonable means of resolving conflicting claims of 
privileges and confidentiality while maintaining grand jury secrecy).

The grand jury operates in secrecy, with only jurors, witnesses, and the pros
ecuting attorney permitted in the grand jury room.925 Although the witnesses 
have no right to have counsel present in the grand jury room,926 they may 
leave the room during the proceeding to consult with counsel.927 The policy of 
secrecy, which applies to everyone except witnesses,928 is necessary to protect 
innocent criminal suspects from damage to their reputations, to safeguard wit
nesses against retaliation, to protect grand jurors from undue influence and 
intimidation, and to prevent targets of the investigation from learning of the 
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investigation and fleeing.929 The policy of secrecy, however, is not absolute. 
Rule 6 of the Federal Rules of Criminal Procedure permits disclosure of grand 
jury material to an attorney for the government and to other government per
sonnel that assist the attorney in his duty to enforce federal criminal law.930 In 
addition, a defendant is entitled to a transcript of his own testimony,931 and the 
Jencks Act allows indicted defendants full transcripts of grand jury testimony 
of government witnesses after they testify on direct examination at the subse
quent trial.932

In general, a party seeking disclosure of matters occurring before the grand 
jury must demonstrate a particularized need that outweighs the need for se
crecy.933 This term the Sixth Circuit in United States v. Short™ reversed a 
district court’s order for pretrial disclosure of a grand jury record to the de
fendants.935 The court rejected the district court’s reasoning that openness in 
union affairs expressed in the Labor Management Reporting and Disclosure 
Act (LMRDA)936 “injects a relaxant” into secrecy requirements.937 Although 
the court recognized that the policy of secrecy is not absolute, it noted that 
union members and employees would especially be deterred from giving testi
mony if they knew that such testimony would later be divulged.938

929. See United States v. Proctor & Gamble Co., 356 U.S. 677, 681-82 & 681 n.6 (1958) (policy of 
secrecy designed to prevent escape of potential defendants, ensure freedom of deliberations, minimize 
undue influence on witnesses, encourage free and honest testimony, and protect innocent targets from 
disclosure of investigation).

930. Fed. R. Crim. P. 6(e)(3).
931. Fed. R. Crim. P. 16(a)(1)(A).
932. 18 U.S.C. § 3500(b) (1976).
933. See, e.g., Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211, 223 (1979) (plaintiffs in civil 

antitrust action seeking disclosure of grand jury transcript in related criminal antitrust investigation 
must show particularized need for disclosure outweighs public interest in secrecy); United States v. 
Proctor & Gamble Co., 356 U.S. 677, 682 (1958) (rule 6(e) permits disclosure of grand jury transcript to 
private parties only if particularized need outweighs need for secrecy); United States v. Cronic, 675 
F.2d 1126, 1130 (10th Cir. 1982) (denial of defendant’s motion for pretrial disclosure of grand jury 
testimony not error without showing of particularized need). But cf. In re Grand Jury Investigation 
(New Jersey State Commission of Investigation), 630 F.2d 996, 1000-01 (3d Cir. 1980) (party need not 
demonstrate compelling need for disclosure when documents sought intended for use in investigation 
of unrelated matter because all documents reviewed by grand jury not matters occurring before grand 
jury).

934. 671 F.2d 178 (6th Cir.), cert, denied, 102 S. Ct. 2932 (1982).
935. Id. at 186.
936. 29 U.S.C. § 501(c) (1976).
937. 671 F.2d at 180.
938. Id. at 186. The Sixth Circuit concluded that the district court abused its discretion in failing to 

require the defendants to show a “particularized need” for the transcripts. Id.
This term, however, the Ninth Circuit in United States v. Mayes, 670 F.2d 126 (9th Cir. 1982), deter

mined that the district court did not abuse its discretion under rule 6(e)(3)(C)(i) in allowing disclosure 
of grand jury materials to an expert witness preparing to testify before the same grand jury. Id. at 129. 
The court was satisfied that court supervision provides sufficient safeguards for continued secrecy. Id. 
Moreover, the court stated that direct disclosure was the most expeditious and reliable method for the 
expert to prepare for his case. Id.; cf. United States v. Short, 671 F.2d 178, 185-86 (6th Cir. 1982) 
(disclosure of government witness’ grand jury testimony to defendants permitted by Jencks Act upon 
showing that witness will testify at trial). See also In re Grand Jury Proceedings at Chattanooga, 649 
F.2d 387, 389 (6th Cir.) (when grand jury transcripts transferred to different district, district court need 
only determine whether United States Attorney’s office or court personnel connected with grand jury 
had any special knowledge about continued need for grand jury secrecy to obtain transcripts), cert, 
denied, 453 U.S. 946 (1981); In re Special Grand Jury (for Anchorage, Alaska), 674 F.2d 778, 780-81 
(9th Cir. 1982) (defendants have common law right of access to ministerial records in files of district 
court subject to rule 6(e) regarding grand jury secrecy).
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This term in In re The Special February, 1975 Grand Jury939 the Seventh 
Circuit extended nondisclosure protection to documents not actually read to 
the grand jury.940 The court determined that the two documents, a file memo
randum of the prosecutor’s notes taken when a target witness was interviewed 
by a United States Attorney in response to a grand jury subpoena, and por
tions of a Special Agent’s Report summarizing grand jury testimony and con
taining other witness interview notes were “matters occurring before the grand 
jury” and, therefore, subject to rule 6(e).941

939. 662 F.2d 1232 (7th Cir. 1981), cert, granted, 102 S. Ct. 955 (1982).
940. Id. at 1238.
941. Id. at 1239.
942. Fed. R. Crim. P. 6(e)(3)(A)(i). Rule 6(e) also permits disclosure when an “attorney for the 

government” determines the necessity to disclose grand jury testimony to government personnel to 
assist in “enforcfing] federal criminal law.” Fed. R. Crim. P. 6(e)(3)(A)(ii). A Parole Commission 
hearing officer is not an “attorney for the government” within the meaning of rule 6(e). Bradley v. 
Fairfax, 634 F.2d 1126, 1131 (8th Cir. 1980).

943. Fed. R. Crim. P. 6(e)(3)(a)(ii); see In re Perlin, 589 F.2d 260, 267-68 (7th Cir. 1978) (rule 6(e), 
providing that grand jury material may be used only to assist government attorney for federal criminal 
law enforcement, intended to prevent leakage of information to civil investigatory agency).

944. Fed. R. Crim. P. 6(e)(3)(C)(i).
945. 662 F.2d 1232 (7th Cir. 1981).
946. Id. at 1238-39.
947. Id.
948. Id. at 1238.
949. 667 F.2d 724 (8th Cir. 1981).
950. Id. at 728-29.
951. Id. at 729. The majority also quoted from Judge Pell’s dissent in In re The Special February, 

1975 Grand Jury, 662 F.2d 1232, 1244 (7th Cir.), cert, granted, 102 S. Ct. 955 (1982), in which Judge 
Pell argued that a reasonable certainty of future judicial proceedings is sufficient to order disclosure 
under the rule 6(e)(3)(C)(i) exception. 667 F.2d at 727. (quoting 662 F.2d at 1235 (Pell, J., dissenting)).

952. Id. at 728. The different results reached by the Seventh and Eighth Circuits can be attributed to 
the unique factual circumstances presented in each case. Arguably a conviction for filing false tax 

Rule 6(e) also permits disclosure of grand jury transcripts to government 
attorneys either “for use in the performance of such attorney’s duty,”942 or if 
necessary to pursue a criminal investigation.943 In addition, courts have dis
cretion to order disclosure either “preliminary to or in connection with” a re
lated judicial proceeding.944 945 This term the Seventh and Eighth Circuits ruled 
on the question whether an Internal Revenue Service request for disclosure of 
grand jury documents to perform a civil audit following a criminal conviction 
can be granted as preliminary to or in connection with a related judicial pro
ceeding. The Seventh Circuit in In re The Special February, 1975 Grand 
Jury9ii denied disclosure to the IRS of grand jury material used to indict a 
taxpayer who later pleaded guilty to charges of rigging commodities trad
ing.946 The court determined that the target’s possible tax liabilities were “too 
embryonic, speculative and uncertain” to be “preliminary to” a judicial pro
ceeding.947 The court analogized the IRS investigations to a type of adminis
trative investigation instead of a judicial proceeding.948 The Eighth Circuit, on 
the other hand, in In re Judge Elmo V. Hunter’s Special Grand Jury9*9 ordered 
disclosure of grand jury materials used to indict two taxpayers later convicted 
of filing false income tax returns950 because the IRS investigation was prelimi
nary to a judicial proceeding.951 The court determined that the material sought 
was relevant to a civil tax audit and that a particularized need was shown for 
its disclosure to the government.952
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A trial court may also use its supervisory power to permit disclosure of 
grand jury materials even when no exception to rule 6(e) is directly applica
ble.953 954 This term the Seventh Circuit in In re The Special February, 1975 Grand 
Jury‘S noted that discretion is strictly limited and requires “extraordinary and 
compelling need for disclosure in the interest of justice and little traditional 
need for secrecy.”955 In refusing disclosure to the IRS the court held that the 
government’s determination, assessment, and collection of taxes does not meet 
the “compelling need” standard,956 and noted other ways the government may 
investigate a potential tax liability.957 The court also warned of the possible 
negative impact that disclosure might have on future grand juries.958

returns creates a greater inference that the IRS will bring future civil proceedings than does the crime 
of rigging commodity trading.

953. See, e.g., In re Biaggi, 478 F.2d 489, 494 (2d Cir. 1973) (Friendly, C.J.) (when grand jury wit
ness seeks public disclosure of own grand jury testimony, court may use supervisory power to order 
disclosure if special circumstances present); In re Report and Recommendation of June 5, 1972 Grand 
Jury, 370 F. Supp. 1219, 1229 (D.D.C. 1974) (Sirica, C. J.) (disclosure to House of Representatives of 
“Watergate” grand jury report concerning President not barred by Rule 6(e); disclosure mandated by 
“compelling need and by the ends of justice”); In re Bullock, 103 F. Supp. 639, 643 (D.D.C. 1952) 
(disclosure of policeman’s testimony before grand jury concerning dereliction of duty mandated by 
public interest).

954. 662 F.2d 1232 (7th Cir. 1981).
955. Id. at 1236. The IRS sought grand jury materials relating to a target’s inculpatory testimony 

concerning his participation in a scheme to rig commodities trading. Id.; see supra notes 945-48 and 
accompanying text (discussing In re The Special February, 1975 Grand Jury).

956. 662 F.2d at 1236.
957. Id.
958. See id. at 1237 (subsequent disclosures may discourage free and untrammeled disclosures by 

persons having information concerning commission of crimes).
959. 420 U.S. 103 (1975).
960. Id. at 114. The Court justified the requirement on the following two grounds: (1) after arrest, 

the state no longer has any reason to resort to summary actions; and (2) pretrial restraint imposes 
significant burdens on the suspect, such as impairment of the suspect’s job, interruption of his source of 
income, and impairment of family relationships. Id.

961. Id. at 125 n.26; see United States v. Yellow Freight Sys., Inc., 637 F.2d 1248, 1252-53 (9th Cir. 
1980) (denial of defendants’ claim that they were entitled to preliminary hearing on probable cause 
issue not immediately appealable when defendants not detained prior to trial and therefore suffered no 
irretrievable loss of rights by being forced to stand trial prior to appeal), cert, denied, 454 U.S. 815 
(1981).

962. Gerstein v. Pugh, 420 U.S. 103, 111, 120 (1975).
963. Id. The Court justified the use of informal procedures on the following two grounds: (1) the 

PRELIMINARY HEARING

Probable Cause Determination. In Gerstein v. Pugh959 the Supreme
Court held that the fourth amendment requires a judicial determination of 
probable cause as a prerequisite to extended restraint of liberty following ar
rest.960 The key factor triggering this requirement is a “significant restraint on 
liberty,” and therefore a prosecutor is free to initiate a prosecution without a 
judicial finding of probable cause when the only restraint on the suspect’s lib
erty is the condition that he appear at trial.961

The sole issue for determination in a pretrial probable cause hearing is 
whether the facts and circumstances are sufficient to warrant a prudent person 
in believing that the suspect has committed an offense.962 Because the function 
of a probable cause determination is limited, the determination may be made 
by a judicial officer without a formal adversary hearing.963 In addition, the 
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hearing is not a critical stage and therefore the suspect has no constitutional 
right to appointed counsel.964

probable cause determination has less severe consequences than other pretrial hearings, which deter
mine the sufficiency of evidence to go to trial or to present a case to the grand jury; and (2) the nature of 
the determination does not require fine resolution of evidence and is the kind of decision traditionally 
ruled on by a magistrate. Id. at 120-21.

964. Id. at 122. A pretrial hearing that addresses more than the issue of pretrial custody may become 
a critical stage. See Coleman v. Alabama, 399 U.S. 1, 9-10 (1970) (Alabama’s preliminary hearing held 
to be critical stage when purpose of hearing was to determine whether sufficent evidence existed against 
accused to present case to grand jury and to set bail and when state’s procedure permitted suspect to 
confront and cross-examine prosecution witnesses, which rights would be compromised without aid of 
counsel). A preliminary procedure requires assistance of counsel only after the state has initiated ad
versary judicial proceedings. See Moore v. Illinois, 434 U.S. 220, 227-28 (1977) (preliminary hearing 
marked initiation of adversary judicial criminal proceedings requiring presence of counsel when prose
cution commenced after victim’s complaint filed in court, purpose of pretrial hearing was to determine 
whether probable cause existed to bind defendant over to grand jury and to set bail, defendant given 
right to oppose prosecution by moving to dismiss charges and suppress evidence, and prosecution elic
ited identification of defendant by victim and summarized evidence against defendant during hearing).

965. Cf Baker v. McCollan, 443 U.S. 137, 145-46 (1979) (official maintaining custody of suspect 
need not independently investigate claims of innocence when suspect arrested under warrant supported 
by probable cause); United States v. McEachern, 675 F.2d 618, 623 (4th Cir. 1982) (detention of suspect 
later determined not to be person sought under fugitive warrant upheld when suspect detained pending 
filing of complaint for warrant and original arrest of wrong suspect not unreasonable under the 
circumstances).

966. See Gerstein v. Pugh, 420 U.S. 103, 119, 125 n.26 (1975) (probable cause determination not 
constitutional prerequisite to charging decision). But cf. United States v. Millican, 600 F.2d 273, 277 
(5th Cir. 1979) (although reversal of conviction not required, denial of defendant’s request for probable 
cause hearing improper when defendant appeared in court in response to summons issued pursuant to 
information not verified or supported by affidavit), cert, denied, 445 U.S. 915 (1980).

967. See Albrecht v. United States, 273 U.S. 1, 5-6 (1927) (fourth amendment violated by arrest 
under warrant issued on basis of information when affidavits attached to information not properly 
verified).

968. Gerstein v. Pugh, 420 U.S. 103, 119 (1975). But cf. United States v. Grabinski, 674 F.2d 677, 
681 (8th Cir. 1982) (interlocutory appeal of denial of motions relating to allegations that information 
was filed without affidavit of probable cause and that defendant was denied probable cause hearing 
dismissed for want of jurisdiction until decision on merits).

969. Gerstein v. Pugh, 420 U.S. 103, 119 (1975); see United States v. Millican, 600 F.2d 273, 275, 
277-78 (5th Cir. 1979) (although denial of defendant’s request for probable cause hearing improper 
when defendant appeared in court in response to summons issued pursuant to information not verified 
or supported by affidavit, defects in procedure through which defendant brought to court cannot void 
subsequent conviction), cert, denied, 445 U.S. 915 (1980); cf. Frisbie v. Collins, 342 U.S 519, 522 (1952) 
(forcible abduction in violation of federal statute not grounds for reversal of conviction); Ker v. Illinois, 
119 U.S 436, 445 (1886) (forcible abduction of prisoner in foreign country and return to United States 
against his will and without reference to existing extradition treaty not grounds for reversal of 
conviction).

Because the probable cause standard for pretrial detention is similar to that 
for arrest, a suspect arrested pursuant to a warrant supported by probable 
cause is not constitutionally entitled to a separate determination of probable 
cause for detention.965 In addition, although a probable cause determination is 
not a prerequisite to the filing of an information,966 a demonstration of prob
able cause is required if the information serves as the basis for an arrest 
warrant.967

A suspect who is detained before trial may challenge the probable cause for 
the confinement.968 A subsequent conviction will not be vacated on the ground 
that the defendant was improperly detained pending trial, however, because 
illegal detention alone is an insufficient ground upon which to attack a 
conviction.969
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Initial Appearance. Under rule 5(a) of the Federal Rules of Criminal
Procedure, an officer making an arrest under a warrant issued upon a com
plaint or any person making an arrest without a warrant must take the arrested 
person “without unnecessary delay” before the nearest available federal mag
istrate.970 If a person arrested without a warrant is brought before a magistrate, 
rule 5(a) requires the filing of a complaint showing probable cause for the 
arrest.971

970. Fed. R. Crim. P. 5(a); see United States v. Torres, 663 F.2d 1019, 1023-25 (10th Cir. 1981) 
(failure to bring defendant before magistrate for six days from time of arrest by state authorities did not 
violate rule 5(a) when defendants unable to show federal and state officials unlawfully collaborated to 
delay appearance and when no causation existed between delay and evidence obtained), cert, denied, 
102 S. Ct. 2237 (1982).

If a federal magistrate is not reasonably available, the rule provides that the suspect must be taken 
before a state or local judicial officer authorized by 18 U.S.C. § 3041 (1976). Fed. R. Crim. P. 5(a). 
Section 3041 provides that any person charged with a minor offense may elect to be tried by a judge of 
the district in which the offense was committed. 18 U.S.C. § 3041(b) (1976).

971. Fed. R. Crim. P. 5(a).
972. Id.
973. 318 U.S. 322 (1943). McNabb, decided prior to the adoption of rule 5(a), involved the arrest, 

extended detention, and sustained questioning of five brothers concerning the murder of a federal 
agent. Id. at 334-38. Three of the brothers made confessions prior to their initial appearance before a 
judicial officer. Id. at 334.

974. 354 U.S. 449 (1957). Mallory involved a confession obtained from a ninteen-year-old “lad of 
limited intelligence” after nearly eight hours of detention and questioning prior to his first appearance 
before a magistrate. Id. at 455-56.

975. Mallory v. United States, 354 U.S. 449, 455-56 (1957); McNabb v. United States, 318 U.S. 322, 
341, 347 (1943).

976. 384 U.S. 436, 463 n.32 (1966). Miranda involved four different cases in which the defendants 
were questioned while in police custody, but prior to their being taken before a magistrate and without 
being apprised of their rights. Id. at 491-99. The Court held that if a person in custody is to be sub
jected to interrogation, he must be adequately and effectively appraised of his rights and the exercise of 
those rights must be fully honored. Ia. at 467. In the absence of other procedures that are at least as 
effective in appraising accused persons of their right of silence and in assuring a continuous opportunity 
to exercise it, the following safeguards must be observed: the accused must be informed that he has the 
right to remain silent; that anything he says can and will be used against him in court; that he has the 
right to consult with a lawyer and to have the lawyer with him during interrogation; and that, if he is 
indigent, a lawyer will be appointed to represent him. Id. at 467-73.

977. Omnibus Crime Control and Safe Streets Act of 1968, § 701(a), 18 U.S.C. § 3501 (1976). The 
Act was enacted partially in response to McNabb-Mallory and Miranda. See S. Rep. No. 1097, 90th 
Cong., 2d Sess. 40-41, reprinted in 1968 U.S. Code Cong. & Ad. News 2112, 2127 (enactment of 
§ 3501 would assign proper weight to Mallory rule by making delay a factor in determining voluntari

The rule 5(a) requirement that a suspect be brought before a magistrate 
“without unnecessary delay”972 973 974 has raised the issue of the admissibility into 
evidence of confessions obtained in violation of the rule. The Supreme Court 
and Congress have developed several solutions to the problem of confessions 
obtained through interrogation prior to an initial appearance. In McNabb v. 
United States9'13 and Mallory v. United States9™ the Supreme Court exercised 
its supervisory powers to establish the doctrine that confessions obtained from 
an accused during a period of unnecessary delay in violation of rule 5(a) must 
be excluded from evidence.975 Rule 5(a) and the McNabb-Mallory dotrine im
pose restrictions on the admissibility of confessions in addition to the restric
tions imposed on fifth amendment grounds by the Supreme Court in Miranda 
v. Arizona 976

Congress dealt with the admissibility of confessions in the Omnibus Crime 
Control Act.977 The Act provides that in any criminal prosecution brought by 
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the United States or the District of Columbia a confession shall be admissible 
into evidence if it is voluntary.978 The trial judge is to determine voluntariness 
by taking into consideration all of the circumstances surrounding the confes
sion.979 The statute specifically lists five factors that are to be included in the 
trial judge’s determination,980 including the length of time elapsing between 
arrest and initial appearance if the confession was made prior to this appear
ance.981 The factors listed in the statute, however, are not conclusive on the 
issue of voluntariness.982

ness but not sole criterion to be considered and would offset harmful effects of McNabb-Mallory and 
Miranda).

978. Omnibus Crime Control and Safe Streets Act of 1968, § 701(a), 18 U.S.C. § 3501(a) (1976).
979. Id. § 3501(b).
980. The five factors are (1) the time elapsing between arrest and arraignment, if the confession is 

made before arraignment; (2) whether the defendant knew the nature of the offense; (3) whether the 
defendant was advised or knew of the right to remain silent; (4) whether the defendant was advised 
prior to questioning of his right to the assistance of counsel; and (5) whether the defendant had assis
tance of counsel when questioned and when giving the confession. Id.

981. Id. § 3501(b)(1).
982. Id. § 3501(b).
983. Id. § 3501(c).
984. Id.
985. See United States v. Van Lufkins, 676 F.2d 1189, 1193 (8th Cir. 1982) (section 3501 does not 

make confession obtained after six hours has run automatically inadmissible); see also United States v. 
Gaines, 555 F.2d 618, 623 (7th Cir. 1977) (same) (citing cases from Fifth, Eighth, Ninth, and Tenth 
Circuits).

986. Fed. R. Crim. P. 5(c).
987. Id.
988. Id.
989. Id.
990. Hines v. Enomoto, 658 F.2d 667, 677 (9th Cir. 1981).

The Act further provides, in section 3501(c), that a confession shall not be 
inadmissible solely because of delay in bringing the accused before a magis
trate, provided that the following three conditions are met: (1) the confession 
is found by the trial judge to be voluntary; (2) the weight to be given to the 
confession is left to the jury; and (3) the confession was made within six hours 
following arrest or detention.983 The six hour time limitation, however, does 
not apply if delay in bringing the arrestee to the magistrate is due to the means 
of transportation used or the distance traveled.984 Courts have not construed 
section 3501(c) as establishing a per se rule of exclusion.985

Rule 5(c) sets forth the procedures to be followed in the initial appearance 
when the offense committed by the defendant is not triable by the federal mag
istrate. First, the arrestee is not required to plead at the first appearance.986 
Instead, rule 5(c) requires the magistrate to inform the defendant of his rights. 
Thus, the magistrate must inform the arrestee of the complaint against him 
and of any affidavit filed with the complaint, of his right to retain or have 
counsel appointed, and of the general circumstances under which he may se
cure pretrial release.987 The magistrate also must inform the arrestee of his 
right to remain silent and of his right, if he has been charged with a nonpetty 
offense, to a preliminary examination.988 Finally, the magistrate must allow 
the defendant reasonable time and opportunity to consult counsel and must 
admit the defendant to bail as provided by statute or the federal rules.989

Although there is no federal constitutional right to a preliminary hearing,990 
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rule 5(c) provides that a suspect charged with a nonpetty offense is entitled to a 
preliminary examination, unless waived, within a reasonable time.991 Unlike 
rule 5(a), rule 5(c) specifically defines “within a reasonable time” to require the 
preliminary examination to take place no later than ten days following the 
suspect’s initial appearance if the defendant is in custody, and no later than 
twenty days if he is not so confined.992 A preliminary hearing, however, will 
not be held if the defendant is indicted or if an information is filed against the 
suspect prior to the date set for the preliminary examination.993 In such cases 
the existence of probable cause is established by the grand jury indictment.994

991. Fed. R. Crim. P. 5(c).
992. Id. The time limits, however, may be extended with the defendant’s consent and upon a show

ing of good cause, taking into consideration the public interest in the prompt disposition of criminal 
cases. Id. If the defendant does not consent, however, the time limits may be extended only upon a 
showing of extraordinary circumstances and that delay is indispensable to the interests of justice. Id.

993. Id.
994. See United States v. DeRosa, 670 F.2d 889, 897 n.8 (9th Cir. 1982) (defendant’s claim that trial 

court erred in denying him postindictment preliminary hearing rejected because return of grand jury 
indictment obviates need for preliminary hearing).

995. In 1972, the rules were amended to separate the preliminary examination procedures, dealt with 
in rule 5.1, from the initial appearance procedures, dealt with in rule 5. Fed. R. Crim. P. 5 advisory 
committee note (1972 amendment), reprinted in 18 U.S.C. app. 1407 (1976). The Committee noted that 
although the preliminary examination may be held at the same time as the initial appearance, the two 
hearings are separate proceedings and usually are held separately in order to give counsel time to 
prepare for the preliminary examination. Id.

996. Fed. R. Crim. P. 5.1(a). Unlike the initial appearance, the preliminary examination must be 
conducted by a federal magistrate. Id.

997. Id.
998. 676 F.2d 245 (7th Cir. 1982).
999. Id. at 247-48, 250. The defendant in Whitley was arrested on a minor traffic charge. Id. at 247. 

While being taken into custody, a passerby identified him as the perpetrator of an armed robbery and 
sexual assault. Id. The victims of the crime identified Whitley as their assailant, despite their previous 
identification of another man. Id. Whitley gave the officer an alibi, and, on the advice of the prosecu
tor, the officer decided not to arrest Whitley until he could check out the alibi. Id. Whitley was later 
arrested, however, when the officer received inconclusive responses to his inquiries about Whitley. Id. 
The officer, however, did not pursue the conflicting eyewitness identifications nor did he ask Whitley to 
explain the discrepancies in his alibi. Id.

1000. Id at 248-49.

Preliminary Examination. The purpose of the preliminary examina
tion995 under rule 5.1 is to determine whether there is probable cause to believe 
that an offense has been committed and that the defendant committed it.996 If 
probable cause exists the magistrate must hold the defendant to answer to the 
district court.997 998

This term in Whitley v. Seibel™ the Seventh Circuit held that the finding at 
a preliminary hearing that there was probable cause to bind the defendant 
over to the grand jury for indictment did not collaterally estop the accused 
from subsequently suing the arresting officer for false arrest under the civil 
rights statute.999 The Seventh Circuit reasoned that the criteria traditionally 
invoked to justify application of collateral estoppel were not met in the case. 
First, the preliminary examination and the section 1983 suit involved different 
issues because the civil suit, alleging that the arresting officer failed to investi
gate the defendant’s alibi defense, attacked the integrity, rather that the suffi
ciency, of the evidence.1000 Second, although the defendant failed to present 
his alibi defense at the preliminary hearing, this failure did not amount to a 
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waiver of the defense or an admission of guilt because the preliminary exami
nation is a summary proceeding designed to reach only the narrow issue of 
probable cause.1001 Finally, the issue in the civil suit had not previously been 
determined because the judge had had no occasion to consider the defendant’s 
alibi or the quality of the arresting officer’s investigation of the alibi.1002 Al
though the court held only that collateral estoppel “certainly was not appropri
ate” on these facts, it also expressed doubt that application of collateral 
estoppel would ever be appropriate solely on the basis of a preliminary 
hearing.1003

1001. Id. at 249-50.
1002. Id. at 250.
1003. Id. The court listed other contexts, distinguishable from a preliminary hearing, in which col

lateral estoppel has properly been applied: suppression hearings, probate court decisions, guilty pleas, 
state habeas proceedings, and disbarment proceedings. Id. at 250 n. 12.

1004. Fed. R. Crim. P. 5.1(a).
1005. Id.
1006. But cf. United States ex rel. Haywood v. Wolff, 568 F.2d 455, 464 (7th Cir. 1981) (introduction 

at trial of preliminary hearing testimony of deceased witnesses did not deny defendant’s constitutional 
right of confrontation when cross-examination at preliminary hearing provided sufficient indicia of 
reliability to evaluate truth of testimony when considered in conjunction with other evidence presented 
at trial), cert, denied, 102 S. Ct. 649 (1982).

1007. Fed. R. Crim. P. 5.1(b).
1008. Id.
1009. Fed. R. Crim. P. 5.1(c).
1010. Id. The rule establishes two methods of obtaining such material: (1) the defense counsel in a 

criminal case may apply to the federal magistrate for a recording of the hearing for use in connection 
with further hearings or in preparation for trial; or (2) the defendant may apply to the court or any 
judge for an order to issue to the federal magistrate to make a copy of the transcript available to the 
defendant’s counsel upon prepayment of costs or upon payment by the courts if the defendant is indi
gent; the prosecutor may also request a copy of the transcript on a showing of good cause. Id.; see 
Hines v. Enomoto, 658 F.2d 667, 677 (9th Cir. 1981) (defendant’s claim of denial of preliminary hearing 
transcript did not state grounds for federal habeas relief when confusion existed as to whether defen
dant actually received transcript and when defendant wished to use state trial transcript only to argue 
point of state law).

Rule 5.1(a) outlines the procedure to be followed in conducting a prelimi
nary examination. The rule provides that the finding of probable cause may 
be based on hearsay evidence in whole or in part and that the defendant may 
cross-examine witnesses against him and may introduce evidence in his own 
behalf.1004 The rule also provides that objections to evidence on the ground 
that it was unlawfully obtained are to be made at a rule 12 motion to suppress 
hearing rather than at the preliminary examination.1005 The rules of evidence 
governing the preliminary examination are thus not as stringent as those gov
erning the trial, in recognition that the sole purpose of the hearing is the deter
mination of probable cause.1006

Rule 5.1(b) requires the federal magistrate to dismiss the complaint and dis
charge the defendant if it appears from the evidence that probable cause does 
not exist.1007 The government, however, remains free to institute a subsequent 
prosecution for the same offense if the defendant is discharged for lack of 
probable cause.1008

After the preliminary examination is concluded, rule 5.1(c) requires the 
magistrate to make a record or summary of the proceeding.1009 Defense coun
sel and the prosecution may obtain a recording or copy of the transcript of the 
hearing.1010 The unavailability of a transcript, however, does not provide a 
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basis for reversal of a conviction unless a significant risk of prejudice to the 
defendant exists, or there is reason to believe that the failure to record the 
proceeding was due to a lack of effort by the magistrate’s office.1011

JOINDER AND SEVERANCE

Rule 8 of the Federal Rules of Criminal Procedure establishes the require
ments for joinder of offenses or defendants in the same indictment or informa
tion.1012 The rule’s objective is to balance the prejudice inherent in joint trials 
against the benefit of judicial economy by trying multiple offenses or defen
dants in a single proceeding.1013 Under rule 8(a) the prosecutor may join mul
tiple offenses in the same indictment or information if the offenses are of the 
same or similar character, are based on the same act or transaction, or are 
based on two or more acts or transactions connected together or constituting 
parts of a common scheme.1014 Rule 8(b) permits joinder of defendants in the 
same indictment or information only when the defendants are alleged to have 
participated in the same act or transaction, or series of acts or transactions.1015 
A “series of acts or transactions” under rule 8(b) requires a relation between 
offenses.1016 Such a relationship exists when the same facts must be proved for

1011. See United States v. Coleman, 631 F.2d 908, 915 (D.C. Cir. 1980) (reversal of conviction not 
required when failure to provide transcript was due to malfunction of recording equipment and not due 
to lack of effort by magistrate’s office and when defendant made no showing of significant risk of 
prejudice).

1012. Fed. R. Crim. P. 8.
1013. See United States v. Turkette, 632 F.2d 896, 906 (1st Cir. 1980) (rule 8 sets “limits of tolerance” 

beyond which danger of prejudice to defendant outweighs benefit of judicial economy from joinder; 
joinder not falling within rule 8 is per se impermissible), revd on other grounds, 452 U.S. 576, aff'g 
convictions on rehearing, 656 F.2d 5 (1st Cir. 1981).

1014. Fed. R. Crim. P. 8(a); see United States v. Berardi, 675 F.2d 894, 899-900 (7th Cir. 1982) 
(joinder of tax fraud and obstruction of justice charges proper when defendant attempted to withhold 
facts from grand jury investigating tax fraud scheme); United States v. Long, 674 F.2d 848, 854-55 (11th 
Cir. 1982) (joinder of aviation violation and drug charges proper when both part of same smuggling 
activity); United States v. Mathis, 673 F.2d 289, 292 (10th Cir. 1982) (dictum) (joinder of series of 
cocaine-related crimes proper when crimes part of single criminal enterprise to sell large quantity); 
United States v. Lurz, 666 F.2d 69, 77-78 (4th Cir. 1981) (joinder of conspiracy and continuing criminal 
enterprise charges proper when based on “ample similarity”), cert, denied, 102 S. Ct. 1642 (1982); 
United States v. Scott, 659 F.2d 585, 589 (5th Cir. 1981) (per curiam) (joinder of tax fraud and witness 
intimidation charges proper when intimidation was attempt to escape criminal liability for tax fraud); 
United States v. Gordon, 655 F.2d 478, 484-85 (2d Cir. 1981) (joinder of eight counts of mail fraud and 
one count of interstate transportation of stolen property proper when each count involved defendant’s 
abuse of position as financial adviser for purpose of defrauding clients); United States v. McIntosh, 655 
F.2d 80, 84 (5th Cir. 1981) (joinder of embezzlement and false statement counts on Farmers Home 
Administration loan application proper when “part and parcel” of each other); United States v. Jeffer
son, 650 F.2d 854, 858 (6th Cir. 1981) (joinder of heroin distribution and subsequent bond jumping 
charges proper).

1015. Fed. R. Crim. P. 8(b).
1016. Id.’, see United States v. Talavera, 668 F. 2d 625, 629 (1st Cir.) (joinder proper when defen

dants participated in single series of transactions involving possession and distribution of cocaine), cert, 
denied, 102 S. Ct. 2245 (1982); United States v. Winter, 663 F.2d 1120, 1138-39 (1st Cir. 1981) (joinder 
improper when defendants involved in one race-fixing scheme joined with codefendants indicted for 
fixing 20 races); United States v. Burns, 662 F.2d 1378, 1384 (11th Cir. 1981) (joinder proper when 
defendants charged with aiding and abetting each other in stolen car operation); United States v. 
Chinchic, 655 F.2d 547, 550-51 (4th Cir. 1981) (joinder improper when government failed to show that 
two burglaries involving some of same defendants were part of “common scheme or plan”); United 
States v. Brugman, 655 F.2d 540, 542-43 (4th Cir. 1981) (joinder proper when each of nine defendants 
charged with conspiracy involving 60 covert acts to distribute narcotics); United States v. Dennis, 645 
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each of the consolidated crimes.* 1017 Rule 8(b), however, does not require that 
each defendant be charged with each act in the series.1018

F.2d 517, 520-21 (5th Cir.) (joinder proper when defendants involved in common scheme to defraud 
corporation), cert, denied, 102 S. Ct. 573 (1981).

The courts of appeals use different formulations of the rule 8(b) joinder requirement of the “same 
acts or transactions or series of acts or transactions.” This term the Fifth Circuit required that the series 
of acts be unified by some “substantial identity of facts or participants.” United States v. Dennis, 645 
F.2d 517, 520 (5th Cir.), cert, denied, 102 S. Ct. 573 (1981). The Fourth Circuit in United States v. 
Chinchic, 655 F.2d 547 (4th Cir. 1981), refused to allow joinder because the crimes of the defendant 
were not “in some manner connected.” Id. at 550.

The prerequisites for joinder under rule 8(b) should be liberally construed. See United States v. 
Bledsoe, 674 F.2d 647, 655 (8th Cir. 1982) (broad reading of rule 8(b) justified because rule 14 can 
protect defendants from prejudicial joinder).

1017. See United States v. Brugman, 655 F.2d 540, 542-43 (4th Cir. 1981) (joinder proper when 
much of evidence against one defendant supported charges of conspiracy against other defendants).

1018. See id. (joinder proper although each defendant not charged with each count); United States v. 
Dennis, 645 F.2d 517, 520 (5th Cir.) (same), cert, denied, 102 S. Ct. 573 (1981).

1019. See, e.g, United States v. McCulley, 673 F.2d 346, 349 (11th Cir. 1982) (generally persons 
charged in the same indictment should be tried together); United States v. Howell, 664 F.2d 101, 106 
(5th Cir. 1981) (same), cert, denied, 102 S. Ct. 1641 (1982); United States v. Brugman, 655 F.2d 540, 542 
(4th Cir. 1981) (same).

1020. See, e.g., United States v. Burchinal, 657 F.2d 985, 994-95 (8th Cir.) (generally coconspirators 
should be tried together), cert, denied, 102 S. Ct. 646 (1981); United States v. Wilson, 657 F.2d 755, 765 
(5th Cir. 1981) (same); United States v. Engleman, 648 F.2d 473, 481 (9th Cir. 1981) (same).

1021. United States v. Marszalkowski, 669 F.2d 655, 659-60 (11th Cir. 1982) (joinder proper when 
defendant participated in single conspiracy to distribute cocaine, although one defendant’s role in con
spiracy limited to allowing use of home for distribution); United States v. Hirst, 668 F.2d 1180, 1184-85 
(11th Cir. 1982) (joinder proper when defendant took part in only one plane landing in drug smuggling 
conspiracy); United States v. Brugman, 655 F.2d 540, 543 (4th Cir. 1981) (joinder proper when defen
dants named in three and four counts of drug conspiracy and codefendant named in 18; participation 
requirement of rule 8(b) does not require participation in each transaction).

This term the Ninth Circuit in United States v. Davis, 663 F.2d 824 (9th Cir. 1981), held that joinder 
of a defendant in a drug-related conspiracy was proper although the defendant was not named in three 
counts in which his codefendants were charged. Id. at 831-32. The codefendants’ charges included a 
separate conspiracy charge involving drug possession and the use of physical violence, a continuing 
criminal enterprise charge, and a charge of failing to report income from the drug conspiracy. Id. at 
832. In denying severance, the Ninth Circuit interpreted the term “transaction” in rule 8(b) by focusing 
on the logical relationships between the transactions rather than on the immediateness of the connec
tions between them. Id. The court noted that joining these counts was administratively convenient 
because the drug-related activities involved significant evidentiary overlap. Id.

1022. 18 U.S.C. §§ 1961-1968 (1976 & Supp. IV 1980).
1023. Id. § 1962. Recently, the Supreme Court in United States v. Turkette, 452 U.S. 576 (1981), 

held that “enterprise” within the meaning of RICO includes not only legitimate enterprises, but illegal 
enterprises. Id. at 580. The Court stated that an enterprise “is proved by evidence of an ongoing 
organization, formal or informal, and by evidence that the various associates function as a continuing 
unit.” Id. at 583. The Court explained further that the enterprise is not the pattern of racketeering 
activity; rather it is an entity separate from the pattern of activity in which it engages. /</.; see also 
United States v. Bledsoe, 674 F.2d 647, 665 (8th Cir. 1982) (RICO enterprise must have continuity of 
personalities and “ascertainable structure” distinct from that of racketeering activity, such as command 
system in Mafia family). Public organizations and entities, such as a sheriff’s office, as well as private 
entities, constitute an “enterprise” within the meaning of § 1962 of RICO. United States v. Lee Stoller 
Enterprises, Inc., 652 F.2d 1313, 1319 (7th Cir. 1981).

Courts prefer to try jointly indicted defendants together,1019 particularly 
when the defendants are charged with conspiracy.1020 Joinder of defendants 
charged with conspiracy is proper even if some conspirators participated in 
only some aspects of the scheme.1021 Multiple, unrelated crimes or conspiracies 
can be joined under the Racketeer Influenced and Corrupt Organizations Act 
(RICO)1022 if each crime or conspiracy can be shown to further the affairs of 
an illegal “enterprise,”1023 thus resulting in a central RICO conspiracy count 
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that joins the parties.1024 This term the Fifth Circuit in United States v. 
fUe/c/t1025 held that joinder of defendants in facially unrelated conspiracies 
was proper under rule 8(b) when both conspiracies were predicate acts to a 
RICO charge of conducting an enterprise through a pattern of racketeer
ing.1026 The court determined that the two conspiracies, which facilitated ille
gal gambling and interstate racketeering, were related to each other as a series 
of acts or transactions that furthered the RICO “enterprise,” a sheriffs 
office.1027

Although some courts consider improper joinder under rule 8 inherently 
prejudicial, thus requiring reversal1028 or severance,1029 other courts apply the 
harmless error rule.1030 Even if joinder initially is proper under rule 8, rule 14 
permits the trial judge to order severance if joinder later results in prejudice to 
the defendant or the government.1031 Although the risk of prejudice, either 
from the jury’s perception of evidentiary spillover or transference of guilt, ex
ists in any joinder of offenses or defendants, the trial court weighs that risk 
against the interest of judicial economy.1032 In reviewing improper denial of

1024. See United Slates v. Lee Stoller Enterprises, Inc., 652 F.2d 1313, 1315, 1319 (7th Cir. 1981) 
(proper joinder of defendants charged with various crimes including towing and prostitution payoffs 
when crimes part of central RICO conspiracy count); cf. United States v. Phillips, 664 F.2d 971, 1016 
(5th Cir. 1981) (proper joinder of twelve defendants on drug smuggling and distribution scheme includ
ing 36 counts involving 407 overt acts, because central RICO conspiracy count of furthering racketeer
ing was “common thread or link”); United States v. Tashjian, 660 F.2d 829, 833-34 (1st Cir.) (proper 
joinder of 15 defendants on 24 counts including mail fraud, extortion, bankruptcy fraud, and transpor
tation of stolen goods when counts joined with RICO bankruptcy charge naming all defendants), cert, 
denied, 102 S. Ct. 681 (1981).

1025. 656 F.2d 1039 (Sth Cir. 1981), cert, denied, 102 S. Ct. 1767-68 (1982).
1026. Id. at 1051.
1027. Id. at 1052.
1028. See United States v. Bledsoe, 674 F.2d 647, 657-58 (8th Cir. 1982) (improper joinder inherently 

prejudicial requiring reversal of convictions); United States v. Diaz-Munoz, 632 F.2d 1330, 1336-37 
(5th Cir. 1980) (improper joinder inherently prejudicial requiring reversal of conviction); cf. United 
States v. Turkette, 632 F.2d 896, 909-10 (1st Cir. 1980) (improper joinder under rule 8(b) required 
reversal of convictions), rev’d on other grounds, 452 U.S. 576, offg convictions on rehearing, 656 F.2d 5 
(1st Cir. 1981).

1029. See United States v. Bledsoe, 674 F.2d 647, 654 (8th Cir. 1982) (improper joinder under rule 8 
inherently prejudicial; trial court must permit severance); United States v. Hedman, 630 F.2d 1184, 
1200 (7th Cir. 1980) (improper joinder under rule 8 requires mandatory severance).

This term the Fifth Circuit in Bronstein v. Wainwright, 646 F.2d 1048 (5th Cir. 1981) (per curiam), 
stated that the grant of a codefendant’s motions for severance and remand by the court of appeals does 
not guarantee grant of the defendant’s motion for remand. Id. at 1050-51. Thus, the petitioner may not 
rely on the grant of remand of his codefendant; rather, he “must demonstrate how the denial of his 
motion for severance resulted in a violation of his constitutional rights.” Id. at 1051 (emphasis in 
original).

1030. See United States v. Chinchic, 655 F.2d 547, 551 (4th Cir. 1981) (misjoinder constitutes revers
ible error unless substantially all evidence adduced at trial would be admissible at both separate trials, 
thereby constituting harmless error); United States v. Scotto, 641 F.2d 47, 58 (2d Cir. 1980) (even if 
misjoinder occurred, motion to sever properly denied because harmless error); United States v. 
Ajlouny, 629 F.2d 830, 842 (2d Cir. 1980) (improper joinder requires reversal unless error harmless), 
cert, denied, 449 U.S. 1111 (1981); see also United States v. Bledsoe, 674 F.2d 647, 675-77 (8th Cir. 
1982) (Ross, J., dissenting) (even if defendants improperly joined, court should affirm convictions be
cause misjoinder harmless error). In determining the propriety of joinder under rule 8, courts presume 
the truth of the indictment’s allegations, unless joinder is based on prosecutorial bad faith or improper 
legal interpretation. United States v. Marszalkowski, 669 F.2d 655, 659 (11th Cir. 1982).

1031. Fed. R. Crim. P. 14.
1032. See, e.g., United States v. Losada, 674 F.2d 167, 171 (2d Cir. 1982) (possibility of prejudice 

must be weighed against public interest in judicial economy); United States v. Marszalkowski, 669 F.2d 
655, 660 (11th Cir. 1982) (same); United States v. Phillips, 664 F.2d 971, 1016 (5th Cir. 1981) (same). 
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severance claims, courts of appeals require that the defendant demonstrate that 
the trial court abused its discretion1033 by showing that the failure to sever 
resulted in compelling prejudice.1034 Similarly, to obtain habeas corpus relief 
for a state court’s improper denial of severance, a defendant must show that 
the denial resulted in prejudice that violated his due process right to a fair 
trial.1035

The defendant bears a difficult burden in attempting to show that joinder of 
defendants or charges created substantial or compelling prejudice. The de
fendant fails to meet this burden if he merely asserts that acquittal is more 
likely if he is tried in a separate action1036 or that much of the prosecution’s 
evidence relates to only one of the codefendants.1037 Compelling prejudice re
quiring severance does not result when the evidence against the codefendant is 
more damaging than that against the defendant,1038 or when the prosecution

1033. See, e.g., United States v. Thomas, 676 F.2d 239, 243 (7th Cir. 1982) (refusal to sever reversed 
only upon showing of abuse of discretion by trial court); United States v. McCulley, 673 F.2d 346, 349 
(11th Cir. 1982) (same); United States v. Sellers, 658 F.2d 230, 231 (4th Cir. 1981) (per curiam) (same).

1034. See, e.g., United States v. Marszalkowski, 669 F.2d 655, 660 (11th Cir. 1982) (no compelling 
prejudice when incriminating evidence against codefendant not prejudicial enough to result in convic
tion); United States v. Tombrello, 666 F.2d 485, 492 (11th Cir.) (no compelling prejudice when all 
evidence relating to conspiracy would have been admissible at separate trials), cert, denied, 102 S. Ct. 
2279 (1982); United States v. Phillips, 664 F.2d 971, 1017 (5th Cir. 1981) (no compelling prejudice when 
trial court specifically instructed jury to consider each defendant and each offense separately); United 
States v. Howell, 664 F.2d 101, 106 (5th Cir. 1981) (no compelling prejudice when evidence of defen
dant’s guilt indicated by his own words), cert, denied, 102 S. Ct. 1641 (1982); United States v. Berkowitz, 
662 F.2d 1127, 1132 (5th Cir. 1981) (no compelling prejudice when codefendants present antagonistic 
defenses unless defenses mutually exclusive); United States v. Scott, 659 F.2d 585, 589 (5th Cir. 1981) 
(no compelling prejudice when evidence relating to tax count would have been admissible in separate 
trial on intimidation count).

1035. See Demps v. Wainwright, 666 F.2d 224, 227 (5th Cir. 1982) (habeas corpus relief properly 
denied when evidence against codefendant not greater than that against defendant and evidence of 
defendant’s guilt overwhelming; no fundamental unfairness resulted from joinder); Panzavecchia v. 
Wainwright, 658 F.2d 337, 341-42 (Sth Cir. 1981) (habeas corpus relief granted when joinder of counts 
resulted in admission of evidence of prior convictions admissible under first count, but inadmissible 
and prejudicial under second count; joinder violated defendant’s due process rights).

1036. See, e.g., United States v. Thomas, 676 F.2d 239, 243 (7th Cir. 1982) (on appeal from denial of 
motion for severance, appellant must show something more than fact that separate trial might offer 
better chance of acquittal); United States v. Losada, 674 F.2d 167, 171 (2d Cir. 1982) (same); United 
States v. Berkowitz, 662 F.2d 1127, 1132 (5th Cir. 1981) (same).

1037. See United States v. Losada, 674 F.2d 167, 170-72 (2d Cir. 1982) (although much evidence 
admissible only against codefendant wife, husband not prejudiced by spillover because court gave care
ful instructions to consider evidence separately); United States v. Winter, 663 F.2d 1120, 1149 (1st Cir. 
1981) (although much evidence pertinent to some defendants, but not to others, defendants not 
prejudiced by denial of motion to sever); United States v. Rasheed, 663 F.2d 843, 854-55 (9th Cir. 1981) 
(although most of evidence concerned codefendant, defendant not prejudiced by joint trial because 
judge instructed jury to consider evidence separately and prosecution made no effort to confuse jury on 
admissibility of evidence against each defendant), cert, denied 102 S. Ct. 1031 (1982); United States v. 
Brugman, 655 F.2d 540, 543 (4th Cir. 1981) (although much evidence admissible only against codefen
dant, defendants not prejudiced by denial of motions to sever; disparity of evidence introduced against 
individual defendants does not require severance unless strong showing of prejudice).

1038. See United States v. Rasheed, 663 F.2d 843, 854 (9th Cir. 1981) (denial of severance motion 
proper although evidence against one defendant much stronger than evidence against other defendant), 
cert, denied, 102 S. Ct. 1031 (1982); United States v. Singer, 660 F.2d 1295, 1307 (8th Cir. 1981) (denial 
of severance motion proper although evidence against one codefendant far more damaging than evi
dence against another defendant), cert, denied, 102 S. Ct. 1030 (1982); c/i United States v. Losada, 674 
F.2d 167, 171 (2d Cir. 1982) (denial of severance motion proper when evidence against one codefendant 
much stronger than evidence against other because judge instructed jury to consider evidence 
separately). 
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introduces into evidence a codefendant’s past criminal record1039 or reputa
tion.1040 This term in Panzavecchia v. Wainwright'04' the Fifth Circuit granted 
habeas corpus relief to a defendant who was convicted in a trial in which 
charges of murder and firearms possession were joined.1042 The defendant’s 
prior conviction of counterfeiting was admitted into evidence although it was 
relevant only to the firearms charge.1043 The court determined that admission 
of the prior conviction was prejudicial to the defendant’s trial on the murder 
charges because the jury heard repeated references to the defendant’s past con
victions without any limiting instructions.1044 Thus, the prejudice resulting 
from the joinder of the two charges rendered defendant’s trial fundamentally 
unfair and violative of the fourteenth amendment.1045

Severance may be required when codefendants’ inconsistent defenses are 
prejudicial because they are mutually exclusive and irreconcilable1046 or might 
mislead or confuse the jury.1047 The defendant may demonstrate the level of 
antagonism requiring severance by showing that the jury had to disbelieve tes
timony offered in behalf of a codefendant in order to believe the core of evi
dence offered by the defendant.1048 In determining whether prejudice resulting

1039. See United States v. Lippner, 676 F.2d 456, 464-65 (11th Cir. 1982) (introduction of evidence 
of codefendants’ prior convictions did not prejudice defendant and require severance because trial 
court gave jury proper instructions to consider evidence against each defendant separately); United 
States v. Hewitt, 663 F.2d 1381, 1390 & n. 17 (11th Cir. 1981) (introduction of evidence of codefendant’s 
past criminal record of gambling felonies did not constitute compelling prejudice requiring severance 
from defendant’s mail fraud charges).

1040. See United States v. Howell, 664 F.2d 101, 106 (5th Cir. 1981) (introduction of evidence re
garding codefendant’s reputation for operating illegal establishment does not constitute compelling 
prejudice requiring reversal of stolen goods and conspiracy convictions), cert, denied, 102 S. Ct. 1641 
(1982).

1041. 658 F.2d 337 (5th Cir. 1981).
1042. Id. at 342.
1043. Id. at 340-42.
1044. Id.
1045. Id. at 341-42.
1046. See United States v. DeSimone, 660 F.2d 532, 540-42 (5th Cir. 1981) (severance allowable 

when antagonistic defenses exist only if defenses irreconcilable and mutually exclusive; denial of sever
ance motion proper when codefendant’s testimony, though damaging, did not render defenses irrecon
cilable); United States v. Grapp, 653 F.2d 189, 193 (5th Cir. 1981) (severance required when 
antagonistic defenses irreconcilable and mutually exclusive; denial of severance motion proper when 
codefendant’s testimony, though indirectly inculpatory to defendant, did not render defenses 
irreconcilable).

1047. See United States v. Kendricks, 623 F.2d 1165, 1168 (6th Cir. 1980) (per curiam) (different 
defenses insufficient to demonstrate prejudice absent showing of antagonism between defendants that 
will confuse or mislead jury).

1048. See United States v. Talavera, 668 F.2d 625, 630 (1st Cir.) (antagonistic defenses require sever
ance when defenses so irreconcilable that jury unjustifiably infers that conflict of defenses alone dem
onstrates guilt of both defendants), cert, denied, 102 S. Ct. 2245 (1982); United States v. Berkowitz, 662 
F.2d 1127, 1134-35 (5th Cir. 1981) (no compelling prejudice requiring severance when core of each 
defendant’s defense of noninvolvement in cocaine distribution conspiracy not in conflict); United States 
v. Wright, 661 F.2d 60, 62 (5th Cir. 1981) (no compelling prejudice requiring severance although code
fendant repeatedly referred to defendant in testimony of own involvement in alleged robbery because 
codefendant’s testimony regarding defendant largely exculpatory); United States v. Wilson, 657 F.2d 
755, 765-66 (5th Cir. 1981) (no compelling prejudice requiring severance when codefendant took stand 
to confess guilt and inculpate codefendants on drug charges because codefendant could have testified at 
separate trial), cert, denied, 102 S. Ct. 1456 (1982); United States v. Sheikh, 654 F.2d 1057, 1065 (5th 
Cir. 1981) (no compelling prejudice mandating severance although portions of defenses of codefen
dants concerning crate containing heroin irreconcilable and antagonistic, because core of defenses, 
claim of ignorance of existence of the heroin, not antagonistic); United States v. Grapp, 653 F.2d 189, 
193 (5th Cir. 1981) (severance not required when defendant does not argue that codefendant guilty, but
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from jury confusion requires severance, courts focus on whether the jury rea
sonably could be expected to “compartmentalize” the evidence and charges 
against each defendant.1049 Courts also consider the effectiveness of the jury 
instructions,1050 the complexity of the case,1051 and the total weight of evidence

rather transaction between them legitimate and not racket, because defenses not irreconcilable and 
mutually exclusive); United States v. Horton, 646 F.2d 181, 186-87 (5th Cir.) (severance not required 
when both defendants testified and denied culpability in conspiracy to defraud government because 
defenses not antagonistic; no undue prejudice when counsel for one defendant mentioned codefend
ant’s plea bargaining), cert, denied, 102 S. Ct. 516 (1981).

This term the Fifth Circuit in United States v. Sheikh, 654 F.2d 1057 (5th Cir. 1981), stated that 
compelling prejudice can exist when the two defendants’ attorneys take adversarial stances and gener
ate trial conditions exposing a third defendant to multiple attack. Id. at 1066. In Sheikh the two defen
dants’ attorneys cross-examined government witnesses, reiterating portions of their direct testimony 
that had a positive effect on the two defendants but a negative effect on the third defendant. Id. at 1066 
& n.7. The third defendant claimed that these events constituted a concerted attack against him. Id. at 
1066. The court stated that although the trial court’s denial of severance in this situation might have 
prejudiced the defendant, the trial court reduced the degree of possible prejudice by cautioning code
fendants’ counsels to refrain from aiding in defendant’s prosecution. Id. The court of appeals con
cluded that the length of the trial also minimized any possible prejudice that might have resulted from 
the isolated attacks. Id. The court thus concluded that the denial of severance did not deny the defen
dant a fair trial. Id.

1049. See United States v. Reeves, 674 F.2d 739, 745 (8th Cir. 1982) (prosecution’s method of pres
entation and use of chart delineating various charges against each defendant aided jury compartmen
talizing evidence); United States v. DeRosa, 670 F.2d 889, 898 (9th Cir. 1982) (foremost factor in 
assessing likelihood of prejudice resulting from jury confusion is whether jury reasonably can be ex
pected to “compartmentalize the evidence as it relates to separate defendants in light of its volume and 
limited admissibility”); United States v. Marszalkowski, 669 F.2d 655, 660 (11th Cir. 1982) (test for 
determining compelling prejudice resulting from jury .confusion is jury’s ability to collate and appraise 
independent evidence against each defendant solely upon that defendant’s own acts, statements, and 
conduct); cf. United States v. Lochan, 674 F.2d 960, 967-68 (1st Cir. 1982) (voluntary absence of de
fendant at trial of codefendant not sufficiently prejudicial to defendant to require severance); United 
States v. Thomas, 676 F.2d 239. 243 (7th Cir. 1980) (trial of defendants including nine charges against 
four defendants and some disparity in amount of evidence against various defendants insufficient to 
require severance).

In United States v. Lochan, 674 F.2d 960 (1st Cir. 1982), the First Circuit noted that severance is not 
the only alternative available when “spillover guilt” causes the jury to consider incorrectly against one 
defendant evidence admissible against only another defendant. Id. at 969. The court stated that the 
defendant could have moved for an easier remedy, such as a limiting instruction, hoping that the court 
of appeals would determine that failure to require the more drastic remedy was reversible error. Id.

1050. See United States v. Berardi, 675 F.2d 894, 901 (7th Cir. 1982) (denial of severance motion 
proper when jury instructions adequate safeguard against risk of evidentiary spillover); United States v. 
Reeves, 674 F.2d 739, 745-46 (8th Cir. 1982) (denial of severance proper when strict jury instruction 
minimized spillover guilt from inadmissible evidence uncovered by codefendant’s counsel); United 
States v. Losada, 674 F.2d 167, 171 (2d Cir. 1982) (denial of severance proper when jury instruction 
enabling jury to compartmentalize evidence minimized prejudice); United States v. Marszalkowski, 669 
F.2d 655, 661 (11th Cir. 1982) (denial of severance proper when judge gave explicit instruction to 
consider each offense and defendant separately at close of trial); United States v. Rasheed, 663 F.2d 
843, 854-55 (9th Cir. 1981) (denial of severance proper when jury instructions properly compartmental
ized evidence concerning activities prior to date of defendant’s participation in alleged mail fraud 
scheme), cert, denied, 102 S. Ct. 1031 (1982); United States v. Davis, 663 F.2d 824, 833 (9th Cir. 1981) 
(denial of severance proper when judge instructed jury by explaining which defendant charged in each 
count and defendant failed to demonstrate jury’s inability to compartmentalize evidence); United 
States v. Tashjian, 660 F.2d 829, 834 (1st Cir.) (denial of severance proper when risk of prejudice 
minimized by limiting admissibility of evidence and instructing jury to consider each defendant and 
each count separately in 22-count, two defendant RICO fraud trial), cert, denied, 102 S. Ct. 681 (1981); 
United States v. Morris, 647 F.2d 568, 570-71 (5th Cir. 1981) (denial of severance proper when judge 
repeatedly gave thorough cautionary instruction that jury should consider evidence relevant to each 
count separately in single defendant, two-count trial for robbery).

This term the Eleventh Circuit in United States v. Lippner, 676 F.2d 456 (11th Cir. 1982), held that 
the trial court’s denial of severance was proper when the court gave limiting instructions to the jury 
relating to codefendants’ prior convictions in the final charge to the jury, rather than at the time the 
prior convictions were introduced into evidence. Id. at 465. 
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against each defendant.1052 Courts thus interpret a verdict of acquittal on some 
counts and conviction on others as an indication of lack of jury confusion.1053

A defendant may request severance of offenses on the ground that he would 
have testified in his own behalf on some counts if he were protected from testi
fying on others.1054 To obtain severance on this ground, the defendant must 
show that he has important testimony on one count and a strong need to re
frain from testifying on another.1055 A defendant also may demonstrate 
prejudice sufficient to compel severance by showing that at a separate trial his 
codefendant would provide exculpatory testimony but at a joint trial the code
fendant would invoke the fifth amendment.1056 Courts apply a stringent stan
dard of review to such assertions of prejudice, however, requiring that the 
defendant establish a bona fide need for the testimony, the substance of the 
testimony, the exculpatory nature and effect of the testimony, and the substan
tial likelihood that the codefendant would testify at a separate trial.1057 In

1051. See, e.g., United States v. DeRosa, 670 F.2d 889, 898-900 (9th Cir. 1982) (no prejudice from 
jury confusion when defendants’ dealings constituting separate counts easily compartmentalized in 
nine-count, five defendant drug-related RICO trial); United States v. Garza, 664 F.2d 135, 143 (7th Cir. 
1981) (no prejudice from jury confusion when evidence easily compartmentalized because defendant 
remained in prison while codefendants escaped to commit burglary and shoot sherifi); United States v. 
Tashjian, 660 F.2d 829, 834 (1st Cir.) (no prejudice from jury confusion when court minimized risk of 
prejudice by limiting admissibility of evidence in 22-count, two defendant RICO fraud trial), cert, de
nied, 102 S. Ct. 681 (1981); cf. United States v. Lippner, 676 F.2d 456, 465 (11th Cir. 1982) (no compel
ling prejudice from jury confusion when trial court instructed jury to consider evidence concerning 
each defendant separately and case did not involve large number of codefendants or complex evi
dence).

In United States v. Winter, 663 F.2d 1120 (1st Cir. 1981), the First Circuit determined that jury 
confusion resulted when two defendants were tried on a RICO conspiracy count along with members of 
a “massive race fixing ring” and the two defendants participated in fixing only one race. Id. at 1139. 
The court stated that the number and proof of fixed races in which the two defendants did not partici
pate, as well as allegations of the use of force and bribery not involved in the two defendants’ incident, 
could only have overwhelmed the jury’s judgment. Id. Moreover, the trial court’s instructions, “you 
may now consider all the evidence introduced at this trial in making your determination as to any of 
the defendants’ participation in the offenses charged,” compounded the prejudice. Id. The court there
fore held that the prejudice resulting from the jury’s confusion required reversal of the two defendants’ 
convictions. Id.

1052. See United States v. Berkowitz, 662 F.2d 1127, 1135-36 (5th Cir. 1981) (no spillover prejudice 
from jury confusion when judge instructed jury to consider evidence against each defendant separately 
in trial of seven codefendants for cocaine distribution conspiracy; given overwhelming evidence against 
appealing defendant, confusion could only have inured to appellant-defendant’s benefit).

1053. See United States v. Marszalkowski, 669 F.2d 655, 660-61 (11th Cir. 1982) (jury’s inability to 
reach verdict on conspiracy charge with regard to one of several defendants indicated lack of jury 
confusion); United States v. Phillips, 664 F.2d 971, 1017 (5th Cir. 1981) (jury’s acquittal of defendant on 
two counts of six-count, 407-overt act, multi-defendant charge indicated lack of jury confusion); United 
States v. Tashjian, 660 F.2d 829, 834 (1st Cir.) (jury’s acquittal of some defendants on conspiracy count 
in 22-count, multi-defendant trial indicated lack of jury confusion), cert, denied, 102 S. Ct. 681 (1981).

1054. See United States v. Outler, 659 F.2d 1306, 1313 (5th Cir. 1981) (denial of severance appealed 
because defendant willing to testify concerning possession of drugs count, but denial of severance 
forced him to remain silent to avoid testifying on distribution count), cert, denied, 102 S. Ct. 1453 
(1982).

1055. See id. (denial of severance proper when importance of defendant’s possible testimony under
cut because it merely corroborated earlier testimony and defendant failed to establish need to remain 
silent on distribution charges).

1056. See United States v. Dennis, 645 F.2d 517, 521 (5th Cir.) (denial of severance improper when 
codefendant gave specific exculpatory testimony in chambers, which he would repeat only at separate 
trial because of reluctance to expose his prior criminal record), cert, denied, 102 S. Ct. 573 (1981).

1057. See United States v. Ruppel, 666 F.2d 261, 268-69 (5th Cir. 1982) (denial of severance proper 
when codefendant’s possible testimony merely duplicates testimony already admitted and only “more 
likely” that codefendant would testify at separate trial); United States v. DeSimone, 660 F.2d 532, 539- 
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Bruton v. United States,* 1058 the Supreme Court held that the defendant’s sixth 
amendment right to confrontation may be violated by introduction of a non
testifying codefendant’s extrajudicial statement inculpating the defendant.1059 
When a Bruton problem arises, a court may sever the trial,1060 excise at trial all 
portions of the codefendant’s statement relating to the defendant,1061 or, in 
light of other overwhelming evidence of guilt, find the error harmless.1062

40 (5th Cir. 1981) (denial of severance proper when codefendant’s affidavit promising exculpatory testi
mony at separate trial lacked specific, exonerative content and did little more than exonerate himself), 
cert, denied, 102 S. Ct. 1732 (1982); United States v. Grapp, 653 F.2d 189, 192-93 (5th Cir. 1981) (denial 
of severance proper when defendant merely speculated that first offender white collar codefendant 
more willing to give exculpatory testimony at separate trial; likelihood of codefendant’s testimony must 
be more than “a gleam of possibility in defendant’s eye”); United States v. Perez, 648 F.2d 219, 223 (5th 
Cir.) (denial of severance proper when defendant failed to show likelihood that codefendant would 
testify at separate trial), cert, denied, 102 S.Ct. 516 (1981); United States v. Mayo, 646 F.2d 369, 374 (9th 
Cir.) (per curiam) (denial of severance proper when codefendant’s possible testimony that defendant’s 
signature unauthorized irrelevant and not exculpatory because authenticity real issue), cert, denied, 102 
S. Ct. 979 (1981).

1058. 391 U.S. 123 (1968)
1059. Id. at 126. The court stated that in these circumstances curative jury instructions are insuffi

cient. Id. at 129, 137; see United States v. Winograd, 656 F.2d 279, 283 (7th Cir. 1981) (codefendant’s 
self-deprecating remark, “I was crazy,” and remark against defendant, “[his letter was] dumb and stu
pid,” not inculpatory statements under Bruton and not significantly prejudicial to warrant severance), 
cert, denied, 102 S. Ct. 1612 (1982); United States v. Sampol, 636 F.2d 621, 648-49, 651 (D.C. Cir. 1980) 
(per curiam) (refusal to allow cross-examination of codefendant concerning inculpatory statement in
troduced into evidence factor in reversing denial of severance).

1060. See United States v. Rubin, 609 F.2d 51, 65 (2d Cir. 1979) (court did not abuse discretion in 
granting government’s motion for severance when government wanted to introduce pretrial confession 
inculpating codefendants), tiff'd on other grounds, 449 U.S. 424 (1981).

1061. See United States v. Hernandez, 608 F.2d 741, 749 (9th Cir. 1979) (court did not abuse discre
tion in denying severance when all references to nonconfessing defendants deleted before postarrest 
statements admitted).

1062. See United States v. Halliday, 658 F.2d 1103, 1105 (6th Cir.) (in light of other overwhelming 
evidence of guilt, an existing Bruton error is dismissed as harmless error), cert, denied, 102 S. Ct. 978 
(1981).

1063. Fed. R. Crim. P. 12(b); see United States v. Bailey, 675 F.2d 1292, 1294 (D.C. Cir. 1982) 
(defendant must raise misjoinder objection at trial or objection considered waived); United States v. 
Barker, 675 F.2d 1055, 1058-59 (9th Cir. 1982) (per curiam) (motion for severance must be timely made 
and diligently pursued at trial or issue considered waived; defendant’s failure to renew motion both 
during trial and at trial’s close constitutes waiver on appeal); United States v. Beltempo, 675 F.2d 472, 
481 (2d Cir. 1982) (motion for severance must be made prior to trial or considered waived); United 
States v. Wilson, 657 F.2d 755, 764 (5th Cir. 1981) (motion objecting to joinder must be made prior to 
trial or considered waived), cert, denied, 102 S. Ct. 1456 (1982); cf. United States v. Berkowitz, 662 F.2d 
1127, 1132 (5th Cir. 1981) (failure to move for severance before trial not fatal to appellant’s claims 
when appellant made numerous motions for severance throughout trial).

1064. See United States v. Perez, 648 F.2d 219, 223-24 (5th Cir.) (denial of severance proper when 
filed four months after defendant knew what codefendant had testified to at suppression hearing, after 
prosecution rested, and after defendant’s motion for acquittal denied), cert, denied, 102 S. Ct. 516 
(1981); United States v. Brim, 630 F.2d 1307, 1310 (8th Cir. 1980) (right to appeal misjoinder waived 
when defendant failed to renew motion for severance at end of government case or at conclusion of all 
evidence), cert, denied, 101 S. Ct. 3121 (1981); United States v. Hedman, 630 F.2d 1184, 1200 (7th Cir. 
1980) (severance motion timely when filed before trial and subsequently renewed), cert, denied, 101 S 
Ct. 1481 (1981).

To obtain severance under rule 14, a defendant must make a timely motion 
to sever on the basis of misjoinder.1063 Failure to renew a motion for severance 
at the close of the government’s case or at the conclusion of all evidence may 
preclude a defendant from alleging prejudice resulting from misjoinder on ap
peal.1064 Additionally, rule 13 grants the trial judge discretion to consolidate 
the trial of defendants or offenses if joinder originally would have been 
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proper.1065

BAIL

The eighth amendment provides that “[ejxcessive bail shall not be required 
. . . .”1066 Bail is “excessive” under the eighth amendment if set at an amount 
higher than reasonably necessary to ensure the defendant’s presence at 
trial.1067 The Constitution, however, does not require that bail be available in 
all cases.1068 This term in Young v. Hubbardww the Fifth Circuit held that 
although the federal constitution does not guarantee the right to bail pending 
appeal of a state conviction, the eighth and fourteenth amendments require 
that bail not be denied arbitrarily or unreasonably if a state makes provisions 
for such bail.1070 A state court’s failure to articulate its reasons for denying bail 
pending appeal, however, does not render that decision arbitrary per se.1071

1065. Fed. R. Crim. P. 13. Even if two counts are based on the same acts and the same course of 
conduct, a trial court is not required to consolidate counts or to force the government to elect between 
them, but may exercise its discretion based on evaluation of the potential prejudice. See United States 
v. Wasserteil, 641 F.2d 704, 709 (9th Cir. 1981) (no serious prejudice resulted when defendants charged 
with separate smuggling counts, although both counts based on same acts and course of conduct).

1066. U.S. Const, amend. VIII.
1067. Stack v. Boyle, 342 U.S. 1, 5 (1951) (purpose of requiring bail to ensure defendant’s presence at 

trial); see United States v. James, 674 F.2d 886, 891 (11th Cir. 1982) (test for excessive bail is whether 
amount higher than reasonably necessary to ensure defendant’s presence at trial); United States v. 
Archie, 656 F.2d 1253, 1258 (8th Cir. 1981) (trial court has discretion to set bail at amount that will 
ensure defendant’s presence at trial), cert, denied, 102 S. Ct. 1455 (1982); United States v. Beaman, 631 
F.2d 85, 86 (6th Cir. 1980) (test for excessiveness not whether defendant financially capable of posting 
bond, but whether amount of bail reasonably calculated to ensure defendant’s presence at trial). The 
defendant may waive a due process challenge to excessive bail by pleading guilty. Lambert v. United 
States, 600 F.2d 476, 477-78 (5th Cir. 1979).

1068. Carlson v. Landon, 342 U.S. 524, 545-46 (1952); see Young v. Hubbard, 673 F.2d 132, 134 (5th 
Cir. 1982) (per curiam) (no absolute right to bail pending appeal); Atkins v. Michigan, 644 F.2d 543, 
549 (6th Cir.) (eighth amendment prohibition against excessive bail does not require that all persons 
awaiting trial be released on bail), cert, denied, 452 U.S. 964 (1981); United States v. Beaman, 631 F.2d 
85, 86 (6th Cir. 1980) (right to bail prior to conviction not absolute under eighth amendment); cf. 
Sistrunk v. Lyons, 646 F.2d 64, 73 (3d Cir. 1981) (upholding state decision denying bail in capital 
cases); Luther v. Molina, 627 F.2d 71, 76 n.10 (7th Cir. 1980) (parolee has no constitutional right to 
release on bail pending revocation hearing). But cf. Cobb v. Aytch, 643 F.2d 946, 958 n.7 (3d Cir. 1981) 
(eighth amendment prohibition against excessive bail, together with sixth amendment right to speedy 
trial, imposes affirmative duty on states to minimize interference with pretrial detainee’s liberty).

1069. 673 F.2d 132 (5th Cir. 1982) (per curiam).
1070. Id. at 134; Finetti v. Harris, 609 F.2d 594, 599 (2d Cir. 1979). The Eighth Circuit discussed 

state efforts to limit bail in Hunt v. Roth, 648 F.2d 1148 (8th Cir. 1981), vacated as moot sub nom. 
Murphy v. Hunt, 102 S. Ct. 87 (1982) (per curiam). In Hunt the Eighth Circuit held that the constitu
tional prohibition against excessive bail necessarily implies that a state constitution or state legislation 
may not unreasonably deny bail. 648 F.2d at 1157.

The Supreme Court has never held that the fourteenth amendment incorporates the "excessive bail" 
provision of the eighth amendment. See Israel, Selective Incorporation Revisited, 71 Geo. L.J. 253 
(1982) (“excessive bail” provision arguably not applicable to states through fourteenth amendment). In 
Schilb v. Kuebel, 404 U.S. 357 (1971), however, although the Supreme Court found it unnecessary to 
reach the issue, the Court noted that “(bjail, of course, is basic to our system of law,. . . and the Eighth 
Amendment’s proscription of excessive bail has been assumed to have application to the States through 
the Fourteenth Amendment.” Id. at 365. This term in Hunt v. Roth, 648 F.2d 1148 (8th Cir. 1981), 
vacated as moot sub nom. Murphy v. Hunt, 102 S. Ct. 87 (1982) (per curiam), the Eighth Circuit held 
that the excessive bail clause of the eighth amendment is incorporated into the fourteenth amendment 
and is therefore applicable to the states. Id. at 1155-56; see United States ex rel Goodman v. Kehl, 456 
F.2d 863, 868 (2d Cir. 1972) (little doubt that excessive bail clause will be made applicable to states 
through fourteenth amendment).

1071. See Jenkins v. Harvey, 634 F.2d 130, 132 (4th Cir. 1980) (established principles of comity and 
federalism preclude federal court from requiring explanation of reasons for state court’s denial of bail 
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Instead, federal courts require defendants who challenge a state court denial of 
bail to show that no rational basis exists in the record for the denial.* 1072

pending appeal) (citing Finetti v. Harris, 609 F.2d 594 (2d Cir. 1979) and United States ex ret. Walker 
v. Twomey, 484 F.2d 874 (7th Cir. 1973)). But cf. Atkins v. Michigan, 664 F.2d 543, 550 (6th Cir.) (due 
process violated by failure of state court of appeals to provide reasons for twice cancelling pretrial bail), 
cert, denied, 452 U.S. 964 (1981). The Fourth Circuit in Jenkins v. Harvey observed that although an 
explanation for denying bail is both helpful and desirable, the Constitution does not require such an 
explanation. 634 F.2d at 132. The court noted, however, that when a federal appellate court reviews the 
denial of bail by a federal district court in a federal prosecution, federalism is not a concern and, 
therefore, the court should be required to explain its reasons for the denial. Id. at 132; see Fed. R. App. 
P. 9(b) (district court refusing release pending appeal must state reasons in writing). See generally 
Tarter v. Hury, 646 F.2d 1010, 1013 (5th Cir. 1981) (federal court should not exercise equitable powers 
to correct alleged violations in state proceedings involving excessive bail until state criminal process 
runs its course).

1072. Finetti v. Harris, 609 F.2d 594, 601 (2d Cir. 1979). Federal law empowers a district court to 
issue a writ of habeas corpus when the petitioner is in state custody in violation of federal laws, but only 
after the petitioner has exhausted available state court remedies or cannot obtain relief because of 
inadequate state procedures. 28 U.S.C. § 2254 (1976); see Eaton v. Holrook, 671 F.2d 670, 673 (1st Cir. 
1982) (exhaustion requirement under federal statutes designed to maintain comity between federal and 
state judicial systems); Atkins v. Michigan, 644 F.2d 543, 549 (6th Cir.) (petitioner must demonstrate 
exhaustion of state remedies when right to reasonable bail asserted through habeas corpus proceed
ings), cert, denied, 452 U.S. 964 (1981).

1073. 18 U.S.C. §§ 3041, 3141-3143, 3146-3152 (1976).
Congressional hearings on proposed revisions to the bail laws have focused on the inequities of a 

money bail system. See Federal Bail Procedures: Hearings on S. 1357, S. 646., S. 647 and S. 648 Before 
the Subcomm, on Constitutional Rights and the Subcomm, on Improvement in Judicial Machinery of the 
Senate Comm, on the Judiciary, 89th Cong., 1st Sess. 2 (1965) (statement of Sen. Ervin) (serious consti
tutional questions raised when presumably innocent persons confined before trial and efforts to prove 
innocence hampered merely because of financial inability to post bail).

Congress designed the Bail Reform Act of 1966 to “revise the practices relating to bail to assure that 
all persons, regardless of their financial status, shall not needlessly be detained pending their appear
ance to answer charges, to testify, or pending appeal, when detention serves neither the ends of justice 
nor the public interest.” Pub. L. No. 89-465, § 2(b) 80 Stat. 214, 214 (1966). The Act mandates that no 
person shall be denied pretrial release solely because of indigency. See 18 U.S.C. § 3146(b) (1976) (in 
determining conditions of release, judicial officer shall consider several factors in addition to financial 
resources). By favoring release of the accused, the Act attempts to eliminate wealth as the determining 
factor in pretrial release opportunities.

1074. 18 U.S.C. §§ 3146, 3148 (1976). A bail hearing is a judicial, not an administrative proceeding. 
United States v. Abrahams, 604 F.2d 386, 393 (5th Cir. 1979). A statement made by a defendant at a 
bail hearing may be admissible against him at trial if proper warnings are given. United States v. 
Dohm, 618 F.2d 1169, 1175 (5th Cir. 1980).

This term the Second Circuit held that the standard for release on bail for a person involved in 
extradition proceedings is more demanding than that for an ordinary accused awaiting trial. Hu Yau- 
Leung V. Soscia, 649 F.2d 914, 920 (2d Cir.), art denied, 102 S. Ct. 519 (1981). The court reasoned that 
because of extradition treaties and obligations in effect, only special circumstances such as age, back
ground, and lack of suitable holding facilities justify release on bail. Id at 920

1075. 18 U.S.C. § 3146(a) (1976).
1076. Id. § 3146(a)(l)-(5). The judicial officer must impose the first of the specified conditions that 

reasonably will ensure the defendant’s appearance at trial. Id. § 3146(a). If no single condition pro
vides that assurance, the court may impose a combination of the specified conditions. Id. The judicial 
officer may:

The Bail Reform Act of 1966 governs bail determinations in the federal 
courts.1073 The Act requires a judicial officer to set the conditions of release at 
a bail hearing.1074 A judicial officer must release an accused awaiting trial for a 
noncapital crime, either on personal recognizance or upon execution of an un
secured appearance bond, unless the judicial officer determines that release 
will not reasonably ensure the defendant’s appearance at trial.1075 If the judi
cial officer makes such a determination, he may impose conditions of release 
designed to ensure the defendant’s appearance.1076 This term in United States 
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v. JamesViV the Eleventh Circuit held that a judicial officer has discretion to 
amend bond conditions.1077 1078 The court ruled that mandatory language in the 
Bail Reform Act requiring a judicial officer to amend bond conditions if evi
dence is presented that the defendant will abscond1079 does not override other 
discretionary language authorizing a judicial officer to amend bond conditions 
“at any time.”1080

(1) place the person in the custody of a designated person or organization agreeing to super
vise him; (2) place restrictions on the travel, association, or place of abode of the person dur
ing the period of release; (3) require the execution of an appearance bond in a specified 
amount and the deposit in the registry of the court, in cash or other security as directed, of a 
sum not to exceed 10 per centum of the amount of the bond, such deposit to be returned upon 
the performance of the conditions of release; (4) require the execution of a bail bond with 
sufficient solvent sureties, or the deposit of cash in lieu thereof; or (5) impose any other condi
tion deemed reasonably necessary to assure appearance as required, including a condition 
requiring that the person return to custody after specified hours.

Id.
1077. 674 F.2d 886 (11th Cir. 1982).
1078. Id. at 888, 889; see 18 U.S.C. § 3146(e) (1976) (“judicial officer ordering the release of a person 

may ... at any time amend his order to impose additional or different conditions of release”).
1079. 18 U.S.C. § 3143 (1976).
1080. United States v. James, 674 F.2d at 889 (citing 18 U.S.C. § 3146(e) (1976)).
1081. 18 U.S.C. § 3146(b) (1976). The judicial officer must consider not only the nature and circum

stances of the offense charged, but also the weight of the evidence against the accused and the accused’s 
family ties, employment, financial resources, character and mental condition, length of residence in the 
community, record of convictions, and record of appearance at court proceedings. Id.

1082. See 18 U.S.C. § 3146(a) (1976) (conditions of release imposed when necessary to “reasonably 
assure the appearance” of defendant at trial); United States v. Beaman, 631 F.2d 85, 87 (6th Cir. 1980) 
(defendant’s inclination to commit other crimes not permissible consideration).

1083. 18 U.S.C. § 3147(a), (b) (1976). Subsection 3147(a) governs motions in which a judge of the 
court having original jurisdiction over the offense charged is asked to amend the actions of another 
judicial officer. Id. § 3147(a). Subsection 3147(b) governs appeals from the court of original jurisdiction 
to the court having appellate jurisdiction. Id. § 3147(b). If a defendant does not appeal the conditions 
of release at the time of their imposition, the court may deny relief. Cf. United States v. Skipper, 633 
F.2d 1177, 1179 (5th Cir. 1981) (persons liable on defendant’s bond not permitted to challenge condi
tions of release after defendant failed to appear for arraignment).

1084. See United States v. Thibodeaux, 663 F.2d 520, 522 (5th Cir. 1981) (scope of review by court 
having original jurisdiction over offense under subsection 3147(a) broader than scope of review by 
appellate court under subsection 3147(b)).

1085. 18 U.S.C. § 3148 (1976). The section applies both to defendants charged with a capital offense 
and to those convicted of an offense who are either awaiting sentence or who have filed an appeal or a 
petition for a writ of certiorari. Id.

1086. Id.

The Act also specifies the facts a judicial officer must consider in determin
ing which conditions of release to impose.1081 In a noncapital case, the court 
may not consider the likelihood that the defendant will commit other crimes or 
pose a danger to the community.1082 Moreover, a person accused of a noncapi
tal offense is entitled to appeal the conditions of release.1083 A district court, 
reviewing the conditions of release imposed by a magistrate, has authority to 
amend those conditions as if the court were amending its own action.1084

In capital cases, the Bail Reform Act requires the court to treat the accused 
as it would in noncapital cases, unless the court has reason to believe that the 
defendant will flee or pose a danger to the community.1085 If the court cannot 
devise conditions that will ensure both the defendant’s presence and the com
munity’s safety, it may order the defendant to be detained.1086

Having committed a person to pretrial detention, a court may continue to 
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subject him to the restrictions of the detention facility as long as the restrictions 
do not amount to punishment or otherwise violate the Constitution.1087 Pre
trial conditions of release remain in effect through trial1088 and direct ap
peal,1089 unless the court determines that other conditions are necessary to 
ensure the defendant’s appearance at trial.1090 A person unable to meet the 
conditions of release and who remains in custody twenty-four hours after the 
bail hearing is entitled to have the conditions reviewed by the judicial officer 
who imposed them.1091

Preventive Detention. Bail and the related issue of pretrial detention are
areas of continuing congressional interest.1092 During the past year, however, 
Congress has not enacted any legislation in the area of bail reform.1093

Last term in United States v. Edwards^4 the District of Columbia Court of 
Appeals upheld the constitutionality of a preventive detention statute.1095 The

1087. See Davis v. Smith, 638 F.2d 66, 68 (8th Cir. 1981) (detaining defendant in small, unsanitary 
“punishment cell” violates eighth amendment).

1088. Fed. R. Crim. P. 46(b); cf. United States v. Carr, 608 F.2d 886, 888-89 (1st Cir. 1979) (condi
tions of release remain in effect following indictment and throughout criminal proceedings because 
stipulated in bail bond).

1089. Fed. R. App. P. 23(d); cf. United States v. Martinez, 613 F.2d 473, 478-79, 481-82 (3d Cir. 
1980) (bail bond remained in effect throughout pendency of direct appeal although mistakenly can
celled by court clerk and then reinstated by district judge).

1090. See Fed. R. Crim. P. 46(b) (same conditions imposed during trial unless court determines 
others necessary); Fed. R. Crim. P. 23(d) (same conditions imposed pending appeal unless special 
reasons for change shown to appellate court).

1091. 18 U.S.C. § 3146(d), (e) (1976).
1092. Bills relating to these subjects are frequently introduced in Congress. An example is the Bail 

Reform Act of 1982. H.R. 5428, 97th Cong., 2d Sess., 128 Cong. Rec. E173-74, H141 (daily ed. Feb. 2, 
1982). This bill would alter the current act in two fundamental respects. First, it would give the judi
cial officer discretion to detain the accused before trial if release would present a danger to the commu
nity or to particular individuals. Pretrial detention would also be authorized if the accused would 
obstruct justice, intimidate witnesses, or flee prosecution. For offenses involving violent crimes or capi
tal crimes, a hearing would be required to determine whether, and under what condition, release is 
warranted. Id. at El74. Second, the bill would eliminate money bail and surety bonds as conditions of 
release. Id.

A similar bill has been introduced in the Senate. This bill, as amended, would also permit considera
tion of the danger to the community in setting pretrial release conditions and would eliminate surety 
bonds. S. 1554, 97th Cong., 2d Sess., 128 Cong. Rec. S1646 (daily ed. March 4, 1982).

1093. As of November 15, 1982 both bills remained in Committee. Moreover, Congress has not 
taken action on proposals of the Attorney General’s Task Force on Violent Crime. Recommendation 38 
and the commentary accompanying it concern amendments to the Bail Reform Act. Attorney Gen
eral’s Task Force on Violent Crime, Final Report (August 17, 1981) at 50-53. Under Recom
mendation 38, bail would be denied to three categories of defendants: (1) those who are found by clear 
and convincing evidence to present a danger to particular persons or the community; (2) those accused 
of a serious crime who previously were convicted for serious crimes while in pretrial release status; and 
(3) those for whom no conditions of release are adequate to ensure appearance at trial. Id. Recommen
dation 38(a)-(c) at 50. In addition, the report suggests that in the case of serious crimes, the Bail Re
form Act should be amended (1) to abandon the presumption favoring release of convicted persons 
awaiting sentencing or appeal; (2) to provide the government with the right to appeal release decisions;
(3) to require that defendants refrain from criminal activity as a mandatory condition of release; and
(4) to make the penalties for bail jumping more closely proportionate to the original offense. Id. Rec
ommendation 38(d)-(g) at 51.

1094. 430 A.2d 1321 (D.C. 1981) (en banc).
1095. Id. at 1324. The defendant in Edwards was charged with burglary, robbery, and sodomy, and 

was detained under the District’s preventive detention statute. Id. at 1325; see D.C. Code Ann. §§ 23- 
1322 (1981) (District of Columbia preventive detention statute).

In contrast to Edwards, the Eighth Circuit, in an opinion subsequently vacated as moot by the 
Supreme Court, held last term that a Nebraska constitutional amendment categorically denying bail to 
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court stated that neither the eighth amendment, historical evidence nor the 
contemporary fundamental values implicit in the criminal justice system re
quire recognition of a constitutional right to bail.* 1096 After finding that pretrial 
detention is regulatory rather than penal in nature, the court concluded that 
such detention may be imposed without triggering the full procedural protec
tions of a criminal trial.1097 Finally, the court held that the hearing procedures 
set forth in the statute provided adequate due process safeguards.1098

all persons charged with certain sexual offenses violated the eighth amendment of the United States 
Constitution, as incorporated in the fourteenth amendment. Hunt v. Roth, 648 F.2d 1148, 1165 (8th Cir. 
1981), vacated as moot sub nom. Murphy v. Hunt, 102 S. Ct. 87 (1982). The Eighth Circuit held that the 
state may consider the nature of the charge and the degree of proof in granting or denying bail, but that 
it may not give these factors conclusive weight. Id. at 1164-65.

1096. United States v. Edwards, 430 A.2d at 1325, 1331.
1097. Id. at 1331-32. The court distinguished between the purposes of pretrial detention and those of 

punishment, stating that pretrial detention is future-oriented because it seeks to curtail reasonably pre
dictable future behavior such as flight, intimidation of witnesses, or repetition of dangerous activities, 
whereas punishment looks to prior acts. Id. at 1332. Additionally, the court observed that pretrial 
detention does not seek to rehabilitate the detainee, which is another purpose associated with punish
ment schemes. Id. at 1333.

1098. Id. The court stated that the statute’s hearing procedures entitle the defendant to be repre
sented by counsel, to present information, to testify, and to present witnesses on his own behalf. Id. at 
1334. Furthermore, before the accused may be detained, the statute requires: (1) “clear and convincing 
evidence” that the accused falls into the category of persons eligible for detention; (2) that no condition 
of release will “reasonably assure” the safety of the community; and (3) a “substantial probability” that 
the accused is guilty of the offense. Id.

1099. Fed. R. App. P. 9(b); see United States v. Provenzano, 605 F.2d 85, 91 (3d Cir. 1979) (initial 
application to trial court required because of its superior capacity to gather and sift pertinent 
information).

1100. Fed. R. Crim. P. 46(c); Fed. R. App. P. 9(c); United States v. Provenzano, 605 F.2d 85, 94-95 
(3d Cir. 1979).

1101. 670 F.2d 328 (D.C. Cir. 1982) (per curiam).
1102. Id. at 330-31. Although the defendant had not missed prior appearance dates, id. at 329, the 

court disregarded this fact.
1103. Id. In a similar case, United States v. Hawkins, 617 F.2d 59 (5th Cir.), cert, denied, 449 U.S. 

952 (1980), the Fifth Circuit also affirmed the denial of bail even though the court had evidence that the 
defendant would not flee. Id. at 60-61. The court found that no evidence was offered to indicate that 
the defendant had severed his relationships with other members of a drug conspiracy and, therefore, 
concluded that he posed a danger to the community because he would likely resume drug trafficking 
upon release. Id. at 61.

1104. United States v. Anderson, 670 F.2d at 330-31; see United States v. Provenzano, 605 F.2d 85, 
89 (3d Cir. 1979) (defendant’s general propensity for crime, even that which inflicts only pecuniary 
harm, creates risk of danger sufficient to warrant denial of bail). But cf. United States v. Hawkins, 617 
F.2d 59, 61 (5th Cir.) (defendant’s conviction for one drug conspiracy, standing alone, not sufficient 

Bail Pending Sentencing or Appeal. A defendant awaiting sentencing or
appeal from conviction must apply first to the trial court for release on bail.1099 
In his application, the defendant bears the burden of establishing that if he 
were released he would neither flee nor endanger the community.1100 This 
term in United States v. Anderson'10' the District of Columbia Court of Ap
peals affirmed a denial of bail pending appeal despite the defendant’s showing 
that he would not flee if released.1102 The district court had determined that 
because of the defendant’s numerous narcotics convictions, including one hav
ing occurred following an earlier release, the granting of bail would endanger 
the community.1103 The court of appeals agreed with the trial court and stated 
that if released, the defendant would be likely to endanger the community 
again by possessing, controlling and distributing narcotics.1104
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A court may also deny bail pending appeal if the defendant’s appeal is frivo
lous or dilatory.1105 Thus, the Fourth Circuit in United States v. Donohue1106 
held that even though a petition for a writ of certiorari to the Supreme Court 
presented a potentially serious question of law, the possibility of the petition’s 
success was so small and the delay it would entail so long that it was frivo
lous.1107 The court, therefore, denied bail pending review of the petition.1108

basis for concluding that risk of repetition presented danger to community), cert, denied, 449 U.S. 952 
(1980).

1105. 18 U.S.C. § 3148 (1976); see United States v. Caron, 615 F.2d 920, 922 (1st Cir. 1980) (bail 
should be revoked during appeal if defendant’s argument frivolous).

1106. 656 F.2d 64 (4th Cir.), cert, denied, 102 S. Ct. 504 (1981).
1107. Id. at 66. The Supreme Court could reach the issue presented by Donohue’s petition only if it 

declined to accept a factual finding carefully made by the district court and affirmed by the appellate 
court. Id

1108. Id.
1109. Fed. R. App. P. 9(b).
1110. Id.; see Sellers v. United States, 89 S. Ct. 36, 37-38 (Black, Circuit Justice, 1968) (decisions of 

district court and court of appeals denying bail entitled to respect, but Supreme Court Justice must 
make independent determination of applicant’s request); United States v. Provenzano, 605 F.2d 85, 92 
(3d Cir. 1979) (court of appeals must independently assess merits of application when bail denied pend
ing appeal).

1111. Fed. R. Crim. P. 46(f); see United States v. Powell, 639 F.2d 224, 225 (5th Cir. 1981) (court not 
authorized to order payment of fine from bail funds when defendant had met all conditions of appear
ance bond).

1112. United States v. Amend, 622 F.2d 782, 783 (5th Cir. 1980); see United States v. Casey, 671 
F.2d 975, 977 (6th Cir. 1982) (although material increase in risk discharges surety, addition of two 
narcotics possession charges to multicount indictment that already included more serious charges did 
not significantly increase chances that defendant would jump bail); United States v. Frias-Ramirez, 670 
F.2d 849, 852-53 (9th Cir. 1982) (upholding forfeiture of bail bond when defendant’s breach voluntary, 
value of bond appropriate, and sureties aware of consequences should defendant disappear); United 
States v. Kodelja, 629 F.2d 1330, 1332 (9th Cir. 1980) (surety’s obligations and risks with respect to 
accused’s first arrest remain despite subsequent arrest and release under another surety’s bond).

1113. 18 U.S.C. § 3150 (1976); Fed. R. Crim. P. 46(e)(1); United States v. Parr, 594 F.2d 440, 444 
(5th Cir. 1979) (bond forfeiture should bear reasonable relation to cost and inconvenience of regaining 
custody, length of delay caused by defendant’s default, willfulness of breach, prejudice suffered by 
government, and public interest in ensuring defendant’s appearance). Forfeiture may be set aside, 
however, if the district court concludes that justice does not require its enforcement. Fed. R. Crim. P. 
■46(e)(2); cf. United States v. Skipper, 633 F.2d 1177, 1180 (5th Cir. 1981) (remission of forfeited bond 
while defendant remains at large would undermine bond’s purpose of ensuring accused’s presence).

1114. See United States v. Farese, 611 F.2d 68-69 (5th Cir.) (per curiam) (revocation of bond proper 
when defendant leaves jurisdiction in violation of bond terms), cert, denied, 447 U.S. 925 (1980).

1115. Fed. R. Crim. P. 46(e)(4); see United States v. Skipper, 633 F.2d 1177, 1180 (5th Cir. 1981) 
(remission of bail appropriate when defendant remains at large); United States v. Parr, 594 F.2d 440, 
444 (5th Cir. 1979) (remission of substantially all of bond’s value appropriate when defendant present 

If a federal trial court denies bail pending appeal or imposes conditions for 
release, it must state its reasons in writing.1109 Thereafter, the defendant is 
entitled to have the court of appeals, a judge of that court, or the Supreme 
Court Justice assigned to the circuit independently assess the merits of the ap
plication for release.1110

Satisfaction of Bond Conditions. If the defendant has satisfied the condi
tions of the bond, the court must exonerate the obligors and release any 
bail.1111 The terms of the bond are to be construed strictly in favor of the 
surety, who may not be held liable for any greater undertaking than that to 
which he has agreed.1112 Nevertheless, if the defendant does breach a condi
tion of the bond, the district court must declare a forfeiture1113 and may either 
revoke the bond1114 or partially or completely withhold remission.1115 The 
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court of appeals will reverse only if the trial court abused its discretion1116 in 
revoking bond1117 or in failing to remit bail.1118 A district court abuses its dis
cretion when it acts arbitrarily or capriciously.1119 The sureties bear the burden 
of establishing such abuse.1120 1121

for trial, sentencing, and other proceedings and when failure to appear only slightly inconveniences 
court and prosecutors).

1116. In determining whether the district court abused its discretion, the appellate court must look to 
general principles of federal common law. See United States v. Gil, 657 F.2d 712, 715 (5th Cir. 1981) 
(no abuse of discretion when trial court acts consistently with federal common law in holding bond 
agency liable for unauthorized acts of agents).

1117. See United States v. Farese, 611 F.2d 67, 68-69 (5th Cir.) (per curiam) (trial court did not 
abuse discretion in revoking bond when defendant violated bail term by failing to obtain permission to 
travel, despite defendant’s reliance on attorney’s advice), cert, denied, 447 U.S. 925 (1980).

1118. See United States v. Frias-Ramirez, 670 F.2d 849, 854 (9th Cir. 1982) (to reverse trial court’s 
refusal to set aside or remit bail, appellate court must find abuse of discretion).

1119. See United States v. Casey, 671 F.2d 975, 976 (6th Cir. 1982) (correct standard of review in 
bail bond forfeiture cases is whether trial court’s actions arbitrary and capricious); United States v. 
Frias-Ramirez, 670 F.2d 849, 852-53 (9th Cir. 1982) (decision to set aside or remit forfeiture of bond 
rests within discretion of district court and will be reversed only if arbitrary and capricious); United 
States v. Skipper, 633 F.2d 1177, 1180 (5th Cir. 1981) (appellate review limited to determining whether 
district court’s decision against remitting forfeited bond arbitrary and capricious); United States v. Parr, 
594 F.2d 440, 444 (5th Cir. 1979) (failure to remit major portion of bond constituted shocking abuse of 
discretion when defendant appeared at all proceedings, but missed bond revocation hearing because he 
committed suicide).

1120. United States v. Frias-Ramirez, 670 F.2d 849, 852 (9th Cir. 1982).
1121. 670 F.2d 849 (9th Cir. 1982).
1122. Id. at 852.
1123. Id\ see United States v. Castaldo, 667 F.2d 20, 21 (9th Cir. 1981) (court should consider 

willfullness of breach of conditions; participation of sureties in apprehending defendant; cost, incon
venience, and prejudice suffered by Government as result of breach; and any other mitigating factors 
presented by defendant); United States v. Parr, 594 F.2d 440, 444 (5th Cir. 1979) (court should consider 
cost and convenience in regaining custody; length of delay caused by defendant’s default; willfullness of 
breach; prejudice suffered by government; and public interest in ensuring defendant’s appearance).

1124. United States v. Frias-Ramirez, 670 F.2d at 852; United States v. Bass, 573 F.2d 258, 260 (5th 
Cir. 1978).

1125. 18 U.S.C. § 3150 (1976). Bail jumping under § 3150 consists of five elements: (1) release pur
suant to the Bail Reform Act; (2) requirement of appearance in court; (3) awareness of the required 
appearance; (4) failure to appear; and (5) willfullness in the failure to appear. United States v. McGill, 
604 F.2d 1252, 1254 (9th Cir. 1979), cert, denied, 444 U.S. 1035 (1980).

Under the second element, a United States Marshal may be considered an agent of the court for the 
purposes of § 3150. See United States v. Burleson, 638 F.2d 237, 238 (10th Cir. 1981) (when no discre
tionary action necessary, United States Marshal considered agent of court; willfull failure to appear 
before him violates §3150); United States v. George, 625 F.2d 1081, 1085 (3d Cir. 1980) (failure to 
appear before United States Marshal violates § 3150 because Marshal designated agent of court).

Under the fifth element, courts generally find willfullness when a specific intent to do an act the law 
forbids is shown. A general intent to commit the presumed act is not enough. United States v. Wilson, 
631 F.2d 118, 119 (9th Cir. 1980). Compare id. at 119-20 (provision of certified copies of bail order and 
minutes of proceedings in which court directed defendant to appear for sentencing and statment that 
defendant did not appear on specified date insufficient to show willfulness) with United States v. Phil

This term in United States v. Frias-RamirezXViX the Ninth Circuit delineated 
the factors relevant to a trial court’s decision to set aside or remit forfeiture of a 
bond.1122 Included are the willfulness of the breach of bond conditions, partic
ipation of the sureties in apprehending the defendant, costs, inconvenience, 
and any mitigating or explanatory factors.1123 In making its decision, the court 
also may consider whether the sureties are professional bondsmen or are fam
ily or friends of the defendant.1124

If the defendant willfully fails to appear as required he may be fined or 
imprisoned.1125 Even if the defendant does not forfeit the bail bond, he may be 
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convicted of bail jumping.1126

lips, 625 F.2d 543, 545 (5th Cir. 1980) (evidence that defendant significantly altered appearance, 
changed address, and failed to appear after being advised of future court dates sufficient to establish 
willfulness).

Section 3146(c) of the Bail Reform Act contemplates the issuance of a warrant for the arrest of 
persons that violate conditions of bail. 18 U.S.C. § 3146(c) (1976). But see United States v. George, 625 
F.2d 1081, 1085 (3d Cir. 1980) (section 3146(c) does not require issuance of formal warrant in all cases).

1126. See United States v. Phillips, 625 F.2d 543, 544-45 (5th Cir. 1980) (language of § 3150 does not 
reveal congressional intent to make forfeiture of bail condition precedent to violation of statute); cf. 
United States v. Castaldo, 636 F.2d 1169, 1171-72 (9th Cir. 1980) (when defendant forfeited bond for 
previous nonappearance, subsequent failure to appear not indictable because defendant no longer “re
leased” pursuant to § 3150).

1127. Weatherford v. Bursey, 429 U.S. 545, 559 (1977).
1128. Fed. R. Crim. P. 16. Discovery is available in federal habeas corpus proceedings under both 

federal civil or criminal rules, but only at the judge’s discretion and for cause shown. Section 2255 
Rules, supra note 1, rule 6(a); see Smith v. United States, 618 F.2d 507, 509 (8th Cir. 1980) (no abuse of 
discretion by court under rule 6(a) to deny documents requested by federal prisoner who moved to 
vacate sentence because defendant failed to show good cause for discovery).

This term the Third Circuit in In re Grand Jury Proceedings, 654 F.2d 268 (3d Cir. 1981), cert denied. 
454 U.S. 1092 (1982), held that a federal district court, as custodian of federal grand jury material, did 
not abuse its discretion by granting a defendant’s motion for disclosure of federal grand jury materials 
relevant to the defendant’s state criminal trial. Id. at 276-77. The court of appeals stated that the 
district court had discretion to order the state court judge to meet with the United States Attorney to 
determine the relevancy of the federal grand jury materials. Id. The federal district court, however, 
would make the ultimate determination of whether materials would be disclosed to the defendant. Id.

1129. Fed. R. Crim. P. 16(a)(1)(A); cf. United States v. Collins, 652 F.2d 735, 738 (8th Cir. 1981) 
(statement of co-conspirator acting as government witness not subject to rule 16 disclosure absent show
ing of prejudice to defendant because court has discretion to limit discovery to defendant’s statements), 
cert, denied, 102 S. Ct. 1251 (1982).

1130. Fed. R. Crim. P. 16(a)(1)(A); see also United States v. Davis, 646 F.2d 1298, 1303-04 (8th Cir. 
1981) (no duty to promptly disclose substance of tape recorded conversation between defendant and 
undercover agent because evidence not used at trial and not important to government’s case), cert, 
denied, 454 U.S. 868 (1982); i/f United States v. Brown, 644 F.2d 101, 103 (2d Cir. 1981) (even if failure 
to disclose police report of defendant’s prearrest phone call violated rule 16, reversal not warranted 
because defense aware of call one week before voice comparison testimony offered and thus suffered no 
prejudice), cert, denied, 102 S. Ct. 1255 (1982). The Ninth Circuit in United States v. Griffin, 659 F.2d 
932 (9th Cir. 1981), cert, denied, 102 S. Ct. 2019 (1982), held that handwritten notes made by a govern
ment investigator after interviewing the defendant are not “statements” for purposes of rule 16 and thus 
need not be preserved when the notes are incorporated into a formal report that the defendant adopts. 
Id,

1131. Fed. R. Crim. P. 16(a)(1)(A); see also United States v. Navar, 611 F.2d 1156, 1158 (5th Cir. 
1980) (per curiam) (no duty to disclose defendant’s two oral statements made to DEA agent at drug sale 
because one statement made without knowledge that listener was agent and other statement voluntary, 
spontaneous, and not in response to interrogation).

DISCOVERY

Rule 16. Although no general constitutional right to discovery exists in
criminal proceedings,1127 rule 16 of the Federal Rules of Criminal Procedure 
provides for pretrial discovery in federal courts.1128 Under rule 16, upon de
fendant’s request, the government must provide to the defendant for inspection 
and copying all of the defendant’s relevant written or recorded statements 
within the government’s control.1129 The government also must grant the de
fendant access to the substance of his oral statements, made before or after 
arrest, but only when the government intends to offer such statements into 
evidence at trial.1130 The government’s duty to disclose a defendant’s oral 
statements, however, is limited to statements made in response to interrogation 
by a person the defendant knew to be a government agent at the time of 
questioning.1131
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Under rule 16 the defendant also may discover his prior criminal record.1132 
Similarly, the government must allow the defendant to inspect and copy docu
ments or other tangible objects within its control1133 if the government intends 
to use them in its case-in-chief, if they belong to or were obtained from the 
accused or if they otherwise are material to the preparation of the defense.1134 
Furthermore, the government must disclose the results of medical or scientific 
tests within its control when the prosecution will rely upon such information at 
trial or the evidence is material to the defense.1135 Once a defendant requests 
discovery of physical evidence or of medical or scientific test results, however, 
the government is entitled to discover similar items that the defense intends to 
use at trial.1136 Finally, the prosecution has a duty under rule 16 to search the 
investigative files of other government agencies for evidence material to the 
defense, even if the prosecution does not intend to use such evidence at 
trial.1137

1132. Fed. R. Crim. P. 16(a)(1)(B).
1133. Cf. United States v. Friedland, 660 F.2d 919, 927 (3d Cir. 1981) (no duty to hold evidentiary 

hearing to determine whether government lost or destroyed discoverable evidence because defendant 
failed to show evidence ever existed or was relevant), cert, denied, 102 S. Ct. 2268 (1982).

1134. Fed. R. Crim. P. 16(a)(1)(C); see United States v. Petito, 671 F.2d 68, 74 (2d Cir. 1982) (no 
duty to disclose photos defense claimed material to preparation of case because government relied on 
eyewitness identification rather than photos, and production of photos would not have created reason
able doubt in minds of jurors); United States v. Davis, 646 F.2d 1298, 1303 (8th Cir. 1981) (no substan
tial prejudice from prosecutor’s failure to disclose recordings of conversation between defendant and 
agent because evidence not relied upon at trial), cert, denied, 454 U.S. 868 (1982); cf. United States v. 
Duncan, 598 F.2d 839, 856-57 (4th Cir.) (not reversible error to admit tapes obtained from defendant 
when prosecutor provided access to file, but prohibited copying file contents, contrary to rule 16, be
cause defense allowed to listen to tapes, authenticity not questioned, and other evidence sufficient to 
sustain conviction), cert, denied, 444 U.S. 871 (1979).

1135. Fed. R. Crim. P. 16(a)(1)(D); cf. United States v. Berry, 636 F.2d 1075, 1082 (5th Cir. 1981) 
(duty to disclose medical or scientific evidence does not extend to personal work notes of government 
scientist or reference material generally available).

1136. Fed. R. Crim. P. 16(b); cf. United States v. Perez, 648 F.2d 219, 222 (5th Cir. 1981) (harmless 
error to exclude physician’s testimony for defendant as sanction for defendant’s failure to disclose phy
sician’s testimony promptly to prosecution because case never in doubt and proffered testimony not 
conclusive on issue), cert, denied, 454 U.S. 970 (1982); United States v. Bump, 605 F.2d 548, 552 (10th 
Cir. 1979) (defendant’s duty under reciprocal discovery rule to disclose to prosecutor medical records 
defendant intends to introduce at trial does not violate defendant’s fifth or sixth amendment rights).

1137. United States v. Jensen, 608 F.2d 1349, 1357-58 (10th Cir. 1979). In Jensen, however, the court 
held that the prosecutor’s failure to conduct interagency discovery did not prejudice the defendant 
because it was unlikely that evidence favorable to the defendant existed, or that such evidence, if found, 
would have affected the outcome of the trial. Id. Thus, the trial court’s denial of the defendant’s rule 16 
motion to compel disclosure was harmless error. Id. at 1358.

1138. Fed. R. Crim. P. 16(a)(2).
1139. Id. 16(b)(2).
1140. Id. 16(a)(2), (b)(2). See generally Feldman, The Work Product Rule in Criminal Practice and 

Procedure, 50 U. Cin. L. Rev. 495 (1981) (proposal to maximize reciprocal discovery by narrowing 
work product protection to matters essential for thorough preparation of attorney’s case).

1141. Fed. R. Crim. P. 16(b)(2).

Rule 16 prohibits discovery of the work product of both the prosecution1138 
and the defense.1139 Work product includes reports, memoranda, or other in
ternal documents prepared by the defendant, the defense attorney, or the pros
ecutor in connection with the case.1140 Additionally, the rule prohibits 
governmental discovery of statements made by government or defense wit
nesses to the defendant or his representatives.1141 Similarly, the rule does not 
authorize a defendant to discover statements made by government wit
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nesses1142 except as provided under the Jencks Act.1143 Furthermore, a de
fendant in a noncapital case cannot discover lists of prospective government 
witnesses.1144

To obtain discovery the defendant must make a timely request for the infor
mation.1145 If the defendant or the prosecution makes a sufficient showing that 
prejudice will result from a discovery order, the court may deny, restrict, or 
defer disclosure of the requested material.1146 Additionally, a third party may, 
under appropriate circumstances, obtain a protective order limiting a defend
ant’s discovery of documents that the third party provided to a grand jury.1147

A court may sanction a party for failure to comply promptly with a discov
ery request by ordering production of the undisclosed material, granting a con
tinuance, suppressing the evidence not disclosed, or entering such order as it 
deems just.1148 This term the Fifth Circuit in United States v. Sarcinelli'^

1142. Id. 16(a)(2).
1143. The Jencks Act, 18 U.S.C. § 3500 (1976), provides that a defendant may discover a govern

ment witness’ pretrial statements after the witness has testified on direct examination, but only if the 
statements relate to the subject matter of the testimony. Id. § 3500(b); see United States v. Mills, No. 
80-1540, slip. op. at 1235 (9th Cir. April 6, 1981 as amended July 7, 1981) (abuse of discretion to order 
production of inmate’s statements not intended for use at trial because Jencks Act and rule 16 provide 
that witness’ statements not discoverable until after witness testifies). See generally infra notes 1196- 
1224 and accompanying text (discussing Jencks Act). Although a defendant may discover his own 
grand jury testimony under rule 16(a)(1)(A), he must look to the Jencks Act, rather than to rule 16. to 
discover transcripts of other grand jury testimony. Fed. R. Crim. P. 16(a)(3); see United States v. 
Collins, 652 F.2d 735, 738 (8th Cir. 1981) (no duty of pretrial disclosure of coconspirator’s statement 
under rule 16 because Jencks Act controls disclosure of prospective government witnesses and disclo
sure only allowed after witness testifies), cert, denied, 102 S. Ct. 1251 (1982).

1144. See Weatherford v. Bursey, 429 U.S. 545, 559 (1976) (due process does not require prosecution 
to reveal names of witnesses unfavorable to defendant); United States v. Edmonson, 659 F.2d 549, 551 
(5th Cir. 1981) (defense request for list of adverse witnesses matter of judicial discretion except in 
capital cases); United States v. Sukomolachan, 610 F.2d 685, 688 (9th Cir. 1980) (per curiam) (dictum) 
(no duty to furnish defendant with list of witnesses in noncapital case); cf. United States v. DeSimone. 
660 F.2d 532, 543 (5th Cir. 1981) (failure to disclose name of witness prior to trial pursuant to pretrial 
agreement does not require reversal when prosecutor informed court and counsel of witness as soon as 
he learned of witness, and no prejudice from witness’ testimony), cerz. denied, 102 S. Ct. 1732 (1982). 
By contrast, a defendant charged with a capital offense may discover lists of prospective witnesses. 18 
U.S.C. § 3432 (1976).

1145. Fed. R. Crim. P. 16(a)(l)(A)-(D); see United States v. Diaz, 655 F.2d 580, 586 (5th Cir. 1981) 
(no abuse of discretion to deny disclosure of witness’ identity when defense made no serious or timely 
discovery effort); United States v. Norton, 639 F.2d 427, 429-30 (8th Cir. 1981) (prosecution’s failure to 
keep files open pursuant to pretrial agreement did not violate due process because one week before trial 
defense knew government would call new witnesses, but failed to request their identity, seek continu
ance, or inform court until day of trial); United States v. Kail, 612 F.2d 443, 448-49 (9th Cir. 1979) (no 
abuse of discretion to restrict discovery when defendant made discovery request one day before trial), 
cert, denied, 445 U.S. 966 (1980). But cf. United States v. Jensen, 608 F.2d 1349, 1356-57 (10th Cir. 
1979) (absent specific deadline set by judge, motion to compel discovery made three weeks before trial 
not necessarily untimely because rule 16 sets no time limits for discovery).

1146. Fed. R. Crim. P. 16(d)(1).
1147. See United States v. RMI Co., 599 F.2d 1183, 1188, 1190 (3d Cir. 1979) (when third party 

corporation’s records subpoenaed by grand jury, court has discretion to limit or deny discovery to 
further secrecy policies of Fed. R. Crim. P. 6(e) if records confidential and not material to outcome of 
trial).

1148. Fed. R. Crim. P. 16(d)(2). Compare United States v. Crouthers, 669 F.2d 635, 641 (10th Cir. 
1982) (no abuse of discretion to exclude government witness and reference to witness’ statement as 
sanction for nondisclosure) and United States v. Perez, 648 F.2d 219, 222 (5th Cir. 1981) (not reversible 
error to prevent defense witness from testifying as sanction for violating discovery order despite availa
bility of less severe sanction because proffered testimony not crucial to trial’s outcome), cert, denied, 454 
U.S. 970 (1982) and United States v. Sukumolachan, 610 F.2d 685, 687-88 (9th Cir. 1980) (per curiam) 
(although government prohibited from using defendant’s inculpatory statement in case-in-chief for fail- 
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held that a trial court should examine the following factors to determine 
whether a sanction for failure to comply with a discovery order is appropriate: 
validity of the reasons for noncompliance; extent of prejudice, if any, to the 
opposing party; feasibility of a continuance as a means of rectifying any 
prejudice; and any other relevant circumstances.* 1149 1150 The government’s failure 
to comply with rule 16 constitutes grounds for reversal if the defendant dem
onstrates substantial prejudice.1151

ure to disclose statement until day of trial, statement could be used for impeachment because defendant 
had time following disclosure to decide whether to take stand or prepare rebuttal) with United States v. 
Roe, 670 F.2d 956, 966 (11th Cir. 1982) (no abuse of discretion to refuse defendant’s request to exclude 
references to evidence after government failed to comply with discovery order) and United States v. 
Watson, 669 F.2d 1374, 1384 (11th Cir. 1982) (no abuse of discretion to deny defendant’s motion to 
exclude evidence after government delayed compliance with discovery order and never produced all of 
requested evidence). Cf. United States v. Sarcinelli, 667 F.2d 5, 6 (5th Cir. 1982) (court abused discre
tion by suppressing all physical evidence, defendant’s statements to DEA informants and agents, in
formant’s prior statements, and wiretap transcripts after United States Attorney’s intentional 
noncompliance with court’s discovery order). But cf. infra note 2337 and accompanying text (compul
sory process clause forbids court from excluding defense witness’ testimony as sanction for failure to 
comply with discovery order).

1149. 667 F.2d 5 (5th Cir. 1982).
1150. Id. at 6-7. In Sarcinelli the United States Attorney intentionally ignored a rule 16 discovery 

order issued by the trial court. Id. Under rule 16(d)(2), the court suppressed all undisclosed evidence 
including physical evidence, defendant’s statements to DEA agents and informants, DEA agent testi
mony, and wiretap transcripts. Id. The Fifth Circuit held that such a sweeping sanction was an abuse of 
discretion because the drastic order had the effect of dismissing the entire case. Id. The Court of Ap
peals held that less severe sanctions were available, such as granting a continuance or finding the prose
cutor in contempt, and should have been imposed at least initially. Id. The Sarcinelli court ruled that 
adoption of less severe sanctions would not prejudice the defendant and would permit the government 
to proceed to trial. Id.

1151. See, e.g., United States v. Bledsoe, 674 F.2d 647, 670 (8th Cir. 1981) (failure to produce tape 
recordings of conversations between defendant and IRS agents until seven months into trial does not 
require reversal because no substantial prejudice to defendant); United States v. Flaherty, 668 F.2d 566, 
586 (1st Cir. 1981) (not reversible error for court to deny motion to compel prompt disclosure of three 
documents because defendant failed to demonstrate substantial prejudice); United States v. Davis, 646 
F.2d 1298, 1303-04 (8th Cir. 1981) (not reversible error for court to refuse to sanction government’s 
failure to produce recording of conversation pursuant to discovery order because no substantial 
prejudice to defendant), cert, denied, 454 U.S. 868 (1982); Furlow v. United States, 644 F.2d 764, 767 
(9th Cir. 1981) (failure to produce police report does not require reversal when no substantial prejudice 
to defendant because report produced for overnight study and used for cross-examination at trial), cert, 
denied, 454 U.S. 871 (1982); United States v. Glaze, 643 F.2d 549, 552 (8th Cir. 1981) (prosecution’s 
failure to provide copy of inconclusive field test for cocaine does not require reversal because no sub
stantial prejudice to defendant); United States v. DeWeese, 632 F.2d 1267, 1272 (5th Cir. 1980) (not 
reversible error for court to permit testimony by crucial witness whose existence government did not 
disclose until one day before trial because no substantial prejudice to defendant), cert, denied, 454 U.S. 
878 (1982).

Appeals from a federal magistrate’s denial of a rule 16 discovery motion must be taken to the district 
court before trial. See United States v. Renfro, 620 F.2d 497, 499-500 (5th Cir. 1980) (defendant must 
make pretrial objections to magistrate’s discovery rulings in timely motion to district court or lose right 
to challenge rulings on posttrial appeal), cert, denied, 449 U.S. 921 (1981).

1152. 373 U.S. 83 (1963).
1153. Id. at 87. In Brady the Court held that the prosecution’s failure to disclose an accomplice’s 

confession denied the defendant evidence material to punishment and thus violated his right to due 
process under the fourteenth amendment. Id.

Prosecutor’s Duty to Disclose Evidence. In Brady v. Maryland^152 the
Supreme Court held that a prosecutor’s failure to disclose evidence favorable 
to an accused, who specifically requests it, violates the defendant’s right to due 
process when the evidence is material to guilt or punishment.1153 Prosecutors, 
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however, have no duty under Brady to disclose evidence that is inculpatory* 154 
or available to the defense from another source.1155 Nor does Brady require 
the government to create exculpatory evidence,1156 search for potential evi
dence in a government agency’s possession,1157 or produce duplicative infor
mation.1158 The circuit courts have applied the Brady analysis to cases 
involving promises of leniency to government witnesses,1159 perjury by govern
ment witnesses,1160 impeachment of government witnesses,1161 corroboration

1154. See United States v. White, 671 F.2d 1126, 1133 (8th Cir. 1982) (no duty to disclose inter
agency legal opinion prepared by regional counsel of IRS because not “favorable” evidence); United 
States v. Burns, 668 F.2d 855, 860 (Sth Cir. 1982) (no duty to disclose informant’s statement that in
formant receiving psychological therapy absent expert’s opinion that informant psychotic because not 
“favorable” evidence); Preacher v. Estelle, 626 F.2d 1222, 1224 (5th Cir. 1980) (no duty to disclose 
photos of defendant shown to witness for identification purposes because not “favorable” evidence), 
cert, denied, 450 U.S. 930 (1981). Evidence, however, that is both favorable and unfavorable to the 
defendant must be disclosed under Brady. See Sellers v. Estelle, 651 F.2d 1074, 1077 (5th Cir. 1981) 
(statement by witness that he, not defendant, murdered policeman must be disclosed despite witness*  
statement placing defendant at murder scene, which contradicted defendant’s version of events), cert, 
denied, 102 S. Ct. 1292 (1982).

1155. See United States v. Milstead, 671 F.2d 950, 953 (5th Cir. 1982) (per curiam) (no duty to 
disclose at trial favorable information previously disclosed at grand jury proceeding); Zeigler v. Calla
han, 659 F.2d 254, 270 (1st Cir. 1981) (no duty to disclose favorable grand jury testimony of informant 
because defense counsel knew of “substance” of testimony and similar evidence available from other 
sources); United States v. Bruner, 657 F.2d 1278, 1288 (D.C. Cir. 1981) (no duty to disclose favorable 
material because defense independently learned of information and had opportunity to use for cross- 
examination); United States v. Iverson, 648 F.2d 737, 739 (D.C. Cir. 1981) (per curiam) (no duty to 
disclose witness’ plea agreement of which defense had prior knowledge); United States v. Steffen, 641 
F.2d 591, 594-95 (8th Cir.) (no duty to disclose reports of bank transactions familiar to defendant bank 
president and accessible to defense attorney), cert, denied, 452 U.S. 943 (1981); cf. United States v. 
Quintana, 673 F.2d 296, 298-99 (10th Cir.) (government’s accidental loss of tape recordings of defend
ant not Brady violation because defense had access to accurate transcripts of recordings), cert, denied, 
102 S. Ct. 2963 (1982); United States v. Furlow, 644 F.2d 764, 767 (9th Cir. 1981) (no duty to disclose 
police report because information in report not favorable to defendant and defense eventually allowed 
to review report and use for cross-examination).

1156. See United States v. Sukumolachan, 610 F.2d 685, 687 (9th Cir. 1980) (per curiam) (no duty to 
create potentially exculpatory evidence by performing voice-print analysis).

1157. See United States v. Escobar, 674 F.2d 469, 479 (5th Cir. 1982) (no duty to search individual 
files of state police officer involved in investigation); United States v. Bums, 668 F.2d 855, 859-60 (5th 
Cir. 1982) (no duty to search informant’s medical files upon learning that he was under psychiatric 
therapy); United States v. Walker, 559 F.2d 365, 373 (5th Cir. 1977) (no duty to locate pornographic 
film performer, who allegedly was 12 years old and had intercourse with horse, to determine her real 
age).

The prosecution does have some duty under rule 16 of the Federal Rules of Criminal Procedure to 
search the investigative files of other government agencies for evidence material to the defense. United 
States v. Jensen, 608 F.2d 1349, 1357-58 (10th Cir. 1979); see also supra note 1137 and accompanying 
text (discussing rule 16 duty to conduct limited interagency discovery).

1158. See United States v. Milstead, 671 F.2d 950, 953 (5th Cir. 1982) (no duty to provide sworn 
statement of witness when defense received copy of grand jury testimony containing substantially same 
information); United States v. Truong Dinh Hung, 667 F.2d 1105, 1107 (4th Cir. 1981) (per curiam) (no 
duty to disclose evidence that essentially duplicated material provided to defense before trial), cert 
denied, 102 S. Ct. 1004 (1982).

1159. See United States v. Allain, 671 F.2d 248, 255 (7th Cir. 1982) (failure to disclose until pretrial 
hearing evidence that government treated witness leniently does not require reversal because defense 
still able to use impeaching evidence in cross-examination of witness); United States v. Wilson, 665 
F 2d 825, 828 (8th Cir. 1981) (no Brady duty to provide access to files of Bureau of Prisons and U.S. 
Parole Commission because files contained no evidence of preferential treatment to witnesses that testi
fied against defendant), cert, denied, 102 S. Ct. 2279 (1982); Lindhorst v. United States, 658 F.2d 598, 
606 (8th Cir. 1981) (failure to disclose favorable evidence that witness paid and not prosecuted in return 
for testimony against defendant does not require reversal because trial court explained witness’ lack of 
credibility to juiy), cert, denied, 102 S. Ct. 1024 (1982).

1160. See United States v. Flaherty, 668 F.2d 566, 590-91 (1st Cir. 1981) (failure to disclose witness’ 
prior inconsistent statement and perjured testimony does not require reversal because defense learned 
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of the defendant’s testimony,* 1161 1162 third party confessions to the crime for which 
the defendant was charged,1163 and a judge’s refusal to grant immunity to a 
witness so that the witness could testify favorably for the defendant.1164

of perjury prior to cross-examining witness and delay did not prevent presentation of effective case); 
United States v. Iverson, 637 F.2d 799, 803-04 (D.C. Cir. 1981) (failure to correct witness’ perjured or 
misleading statement concerning promise of leniency requires new trial); United States v. Bigeleisen, 
625 F.2d 203, 208 (8th Cir. 1980) (failure to correct witness’ false denial of plea bargain agreement 
requires reversal); cf. United States v. Tashjian, 660 F.2d 829, 839 (1st Cir.) (failure to disclose witness’ 
apparently inconsistent prior statement not prejudicial because statement minimally inconsistent and 
defense effectively cross-examined witness), cert, denied, 102 S. Ct. 681 (1981).

1161. See United States v. Truong Dinh Hung, 667 F.2d 1105, 1107 (4th Cir. 1981) (per curiam) 
(failure to disclose impeachment evidence favorable to defendant does not require reversal because 
defense already familiar with information), cert, denied, 102 S. Ct. 1004 (1982); United States v. Mesa, 
660 F.2d 1070, 1076-77 (5th Cir. 1981) (failure to disclose that government witness under investigation 
does not require reversal because impeachment value of such evidence insufficient to result in acquit
tal); United States v. Bruner, 657 F.2d 1278, 1288 (D.C. Cir. 1981) (failure to disclose indictment of 
witness does not require reversal because defense learned of evidence during trial).

1162. Martinez v. Wainwright, 621 F.2d 184, 188-89 (5th Cir. 1980) (failure to disclose victim’s crim
inal record violates Brady because record would corroborate defendant’s testimony); cf. United States 
v. Quintana, 673 F.2d 296, 298-99 (10th Cir.) (loss of recording of prior statement corroborating de
fendant’s testimony does not violate Brady because defense had access to transcripts and loss not fault 
of prosecutor), cert, denied, 102 S. Ct. 2963 (1982).

1163. See Sellers v. Estelle, 651 F.2d 1074, 1076 (5th Cir. 1981) (failure to disclose police reports 
containing statement that witness, not defendant, murdered policeman violates Brady), cert, denied, 102 
S. Ct. 1292 (1982).

1164. United States v. Herbst, 641 F.2d 1161, 1168-69 (5th Cir.) (judge’s failure to grant immunity to 
witness did not violate Brady despite absence of other source of exculpatory evidence because defense 
failed to prove prejudice and judge lacked power to grant immunity), cert, denied, 454 U.S. 851 (1981).

1165. Brady v. Maryland, 373 U.S. 83, 87 (1963).
1166. Id.; see also Smith v. Phillips, 102 S. Ct. 940, 947 (1982) (essence of Brady is fairness of trial 

rather than prosecutorial conduct); United States v. Agurs, 427 U.S. 97, 110 (1976) (duty to disclose not 
measured by moral culpability or willfulness of prosecution); cf. United States v. Ellsworth, 647 F.2d 
957, 961 (9th Cir. 1981) (failure to disclose evidence until minutes before trial not violation of Brady 
because early release of evidence would endanger safety of informant and delay did not prejudice 
defendant), cert, denied, 102 S. Ct. 2008 (1982). But see United States v. Quintana, 673 F.2d 296, 298-99 
(10th Cir.) (government’s innocent loss of Brady material does not trigger sanctions because prosecutor 
acted in good faith and no prejudice to defendant), cert, denied, 102 S. Ct. 2963 (1982).

1167. See Smith v. Phillips, 102 S. Ct. 940, 947 (1982) (when evidence not material to guilt, no Brady 
violation despite even egregious prosecutorial misconduct); United States v. Agurs, 427 U.S. 97, 110 
(1976) (when evidence not probative of innocence, no Brady violation despite bad faith of prosecutor).

1168. 102 S. Ct. 940 (1982).
1169. Id. at 947.
1170. Id. at 948.
1171. 427 U.S. 97 (1976).

The good or bad faith of the prosecutor is irrelevant to the Brady analy
sis.1165 Thus, a prosecutor’s failure to produce all evidence favorable to an 
accused always constitutes a violation, even if the prosecutor acted in good 
faith.1166 Conversely, prosecutorial bad faith in suppressing evidence does not 
require reversal if the evidence is inculpatory.1167 1168 This term the Supreme 
Court in Smith r. Phillips"69 reiterated its view in Brady that ensuring a fair 
trial, not punishing a culpable prosecutor, is the aim of due process.1169 The 
Phillips Court held that although it could not condone the prosecutor’s failure 
to disclose that a juror in a murder case had applied for an investigator’s posi
tion in the District Attorney’s office, such conduct did not violate Brady be
cause the juror was able to render an impartial verdict.1170 1171

In United States v. Agurs"'" the Supreme Court defined three ascending 
levels of materiality that, depending upon the circumstances, must be shown to 
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obtain reversal for nondisclosure under the Brady doctrine."72 First, when a 
prosecutor knows or should know that the government’s case contains perjured 
testimony, a court will reverse for nondisclosure if there is “any reasonable 
likelihood” that the false testimony could have affected the judgment of the 
jury.1173 Second, when the prosecution fails to disclose favorable evidence spe
cifically requested by the defendant, a court must reverse if nondisclosure 
“might have affected the outcome of the trial.”1174 Finally, when a defendant 
makes a general request for Brady material—or makes no request at all—a 
court may still reverse, but only if the undisclosed evidence would create “a 
reasonable doubt that did not otherwise exist.”1175 Thus, Agurs recognizes that

1172. In Agurs the defendant was convicted of second degree murder. Id. at 98. The prosecution 
failed to disclose during the trial that the victim had a prior criminal record, including convictions for 
assault and carrying a deadly weapon. Id. at 100-01. The defendant argued that the victim’s prior 
record was material to her self-defense claim and that the prosecutor’s failure to disclose the evidence 
violated Brady. Id. at 100-02. The Court rejected the defendant’s contention, holding that the prosecu
tor’s failure to produce the victim’s criminal record did not violate due process because the defendant 
did not specifically request the record, and the withheld information did not create a reasonable doubt 
about the defendant’s guilt. Id. at 109-12.

1173. Id at 103-04. See United States v. Allain, 671 F.2d 248, 255 (7th Cir. 1982) (failure to disclose 
witness’ prior inconsistent statements until pretrial hearing does not require reversal because defense 
able to use statements as impeaching evidence in cross-examination at trial); United States v. Flaherty, 
668 F.2d 566, 588-91 (1st Cir. 1981) (failure to disclose witness’ prior inconsistent statement and perjury 
does not require reversal because defense learned of perjury day before cross-examination of witness 
and thus nondisclosure did not prevent adequate preparation); United States v. Irwin, 661 F.2d 1063, 
1069 (5th Cir. 1981) (failure to correct misstatement does not require new trial because evidence not 
likely to affect outcome of trial), cert, denied, 102 S. Ct. 1754 (1982); Perkins v. LeFevre, 642 F.2d 37, 
40-41 (2d Cir. 1981) (reversed for failure to correct known false testimony; remanded to determine 
whether reasonably likely that testimony affected fairness of trial); United States v. Iverson, 637 F.2d 
799, 801 (D.C. Cir. 1981) (reversed for failure to correct witness’ false denial of leniency agreement 
because reasonably likely that testimony affected judgment).

The government’s knowing failure to correct a witness’ perjury or misstatement may not require 
reversal if the jury was or could have been made aware of other evidence or testimony contradicting the 
peijured testimony. See United States v. Fontenot, 628 F.2d 921, 924 (5th Cir. 1980) (failure to correct 
false denial of immunity does not require reversal because inconsistency noted on redirect examination 
and defense belabored point on closing), cert, denied, 452 U.S. 921 (1981); United States v. Ciampaglia, 
628 F.2d 632, 640-42 (1st Cir.) (failure to disclose evidence contradicting witness’ testimony does not 
require reversal because defense aware of evidence before trial, perjured testimony immaterial to prose
cution, and other evidence available to attack credibility), cert, denied, 449 U.S. 956 & 1038 (1980); 
Thomas v. Cardwell, 626 F.2d 1375, 1381 (9th Cir.) (failure to disclose false denial of plea agreement 
does not require reversal because jury presented with evidence concerning purported deal and testi
mony later clarified), cert, denied, 449 U.S. 1089 (1980).

1174. United States v. Agurs, 427 U.S. 97, 104 (1976); see United States v. Flaherty, 668 F.2d 566, 
588-90 (1st Cir. 1981) (failure to disclose details of plea agreement after specific request does not re
quire reversal because omitted material of little significance and defense effectively cross-examined 
witness concerning details); United States v. Burchinal, 657 F.2d 985, 995 (8th Cir.) (failure to disclose 
entire contents of IRS interview with informant after specific request by defense and only partial disclo
sure by prosecutor not Brady violation because undisclosed portion not likely to affect outcome of 
trial), cert, denied, 454 U.S. 1086 (1981); Keating v. Missouri, 643 F.2d 1315, 1319 (8th Cir.) (failure to 
disclose information regarding leniency agreement after specific request does not require reversal be
cause information could not have affected outcome of trial when defense destroyed witness’ credibility 
and state’s case strong without witness), cert, denied, 454 U.S. 846 (1981); cf. Briggs v. Raines, 652 F.2d 
862, 865-66 (9th Cir. 1981) (when trial record insufficient to ascertain whether undisclosed evidence was 
material, evidentiary hearing required to determine if disclosure could have affected outcome of trial).

1175. United States v. Agurs, 427 U.S. 97, 109-12 (1976); see United States v. Lavallie, 666 F.2d 
1217, 1222 (8th Cir. 1981) (failure to disclose identity of boyfriend who visited rape victim immediately 
after attack requires evidentiary hearing to determine whether boyfriend’s testimony would “create a 
reasonable doubt that did not otherwise exist”); see also United States v. Bledsoe, 674 F.2d 647, 670 
(8th Cir. 1982) (delaying disclosure of information useful for impeaching witness not Brady violation 
because earlier disclosure would not have created reasonable doubt); Zeigler v. Callahan, 659 F.2d 254, 
268, 270 (1st Cir. 1981) (failure to disclose mental evaluation stating that informant paranoid does not 
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some evidence is so clearly exculpatory that due process requires its disclosure 
even if the defense never makes a Brady request.* 1176

require reversal because evidence could not create reasonable doubt that did not otherwise exist); 
United States v. Sutherland, 656 F.2d 1181, 1203-04 (5th Cir.) (failure to disclose following general 
Brady request that one witness made prior inconsistent statement and other witness accused of embez
zlement does not require reversal because disclosure would not create reasonable doubt when govern
ment had overwhelming evidence against defendant and evidence made available to defense before 
trial), cert, denied, 102 S. Ct. 1451 (1981); United States v. Menghi, 641 F.2d 72, 74-75 (2d Cir.) (denial 
of motion for new trial proper because belated disclosure of impeaching evidence pursuant to defend
ant’s general discovery request did not create reasonable doubt of guilt when government’s case did not 
rest on witness’ testimony, new evidence contradicted statements made only on cross examination, 
court told defendants that free to recall witnesses, information disclosed soon after file came into pos
session of government and defense did not move for continuance once information disclosed), cert, 
denied, 451 U.S. 975 (1981); United States v. Ferreira, 625 F.2d 1030, 1033-34 (1st Cir. 1980) (fail
ure to disclose statement after general Brady request does not require reversal because nondisclosure 
did not result in denial of defendant’s right to fair trial).

This term in United States v. Marino, 658 F.2d 1120 (6th Cir. 1981), the defendant specifically re
quested information from the FBI concerning money that the government was paying to a witness in 
the Witness Protection Program. Id. at 1125. The court held that the government’s refusal to disclose 
the material was justified by the defendant’s failure to comply with the statutory procedures for ob
taining such information. Id. Moreover, the court ruled that even if the request was treated as a “gen
eral request” under Brady, or no request at all, nondisclosure would not require reversal because the 
defense adequately cross-examined the witness and the undisclosed evidence would not have created a 
reasonable doubt about the defendant’s guilt. Id.

1176. United States v. Agurs, 427 U.S. 97, 107-08 (1976).
1177. United States v. Mesa, 660 F.2d 1070, 1076 (5th Cir. 1981); United States v. Auten, 632 F.2d 

478, 482 (5th Cir. 1980).
1178. See United States v. Mesa, 660 F.2d 1070, 1076 (5th Cir. 1981) (failure to disclose that witness 

under police investigation does not require reversal because evidence useful only for impeachment and 
no indication that undisclosed evidence would probably have resulted in acquittal); United States v. 
Auten, 632 F.2d 478, 482-83 (5th Cir. 1980) (absent specific request, failure to disclose witness’ criminal 
record about which witness may have lied at trial violates due process if undisclosed evidence would 
probably result in different verdict).

This term the Fifth Circuit stated, in dicta, that even when the defense specifically requests purely 
impeaching evidence that the prosecutor subsequently fails to disclose, the defendant must show that 
the undisclosed evidence probably would have resulted in an acquittal. See United States v. Phillips, 
664 F.2d 971, 1026 (5th Cir. 1981) (failure to disclose existence of subpoena useful for impeachment 
despite defense’s specific request for this information does not require reversal because no indication 
subpoena ever existed), cert, denied, 102 S. Ct. 2965 (1982).

The Fifth Circuit has noted that the “probable acquittal” standard it applies to the fourth Brady 
situation is the same standard applied to motions for a new trial based on newly discovered evidence 
under Federal Rule of Criminal Procedure 33. Garrison v. Maggio, 540 F.2d 1271, 1274 (5th Cir. 1976), 
cert, denied, 431 U.S. 940 (1977); cf. United States v. Jackson, 579 F.2d 553, 560 (10th Cir.) (when 
prosecution as unaware of information as defense, defense made only general Brady request, and infor
mation useful solely for impeachment, later uncovering of information treated as discovery of new 
evidence and new trial granted only if information would probably produce acquittal or retrial), cert, 
denied, 439 U.S. 981 (1978).

1179. See Hicks v. Scurr, 671 F.2d 255, 261-62 (8th Cir. 1982) (failure to disclose prior inconsistent 
statement by witness when defense made only general Brady request does not deny due process because 
disclosure would not create reasonable doubt that did not otherwise exist); Mains v. Butterworth, 619 

The Fifth Circuit recognizes a fourth level of materiality under Brady that 
arises when, absent a specific request by the defense, the prosecution fails to 
disclose evidence useful only for impeachment purposes.1177 The Fifth Circuit 
has held that such circumstances warrant reversal and a new trial only if the 
defense shows that the withheld material probably would result in acquittal on 
retrial.1178 The other circuits, however, continue to apply the “reasonable 
doubt that did not otherwise exist” standard—from the third Brady level de
fined in Agurs—when the government fails to disclose impeachment evidence 
after a general request for Brady material.1179
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In Agurs the Supreme Court stated that if a substantial basis for materiality 
exists, the prosecutor must furnish the information to the defense or submit it 
to the trial judge for /« camera inspection.1180 A trial court may refuse to con
duct such an inspection if the defendant fails to show that the evidence is ma
terial or relevant.1181 The court’s refusal will be reversed only for abuse of 
discretion.1182

F.2d 83, 86 (1st Cir.) (failure to disclose evidence indicating witness’ intoxication and argument with 
defendant does not warrant new trial because disclosure would not have created reasonable doubt that 
did not otherwise exist), cert. denied, 449 U.S. 864 (1980); United States v. Ramirez, 608 F.2d 1261, 1265 
(9th Cir. 1979) (failure to disclose impeachment evidence absent specific request violates due process 
only if disclosure would create reasonable doubt that did not otherwise exist). In United States v. 
Jackson, 579 F.2d 553 (10th Cir.), cert, denied, 439 U.S. 981 (1978), the Tenth Circuit applied the 
stricter “probable acquittal” test to impeachment information that the prosecution failed to disclose 
following a general Brady request. Id. at 560. In Jackson, however, the prosecution was unaware of 
the impeachment material until the defense discovered the information after trial. Id. Thus, the court 
treated the case not as a Brady violation, but as a motion for a new trial based on newly discovered 
evidence, which will be granted only on a showing of “probable acquittal” under Fed. R. Crim. P. 33. 
Id

1180. United States v. Agurs, 427 U.S. 97, 106 (1976). After the in camera inspection, the trial court 
may withhold information that is inculpatory or irrelevant. See United States v. Coven, 662 F.2d 162, 
170 (2d Cir. 1981) (court’s refusal to order disclosure after in camera hearing not reversible error be
cause materials contained nothing that government required to produce under Brady), cert, denied, 102 
S. Ct. 1771 (1982); United States v. Bocra, 623 F.2d 281, 285-86 (3d Cir. 1980) (court’s refusal to order 
disclosure of IRS agent’s files of prior investigations after in camera inspection not abuse of discretion 
because marginal probative value of evidence outweighed by risk of jury confusion), cert, denied, 449 
U.S. 875 (1980).

1181. See United States v. Mesa, 660 F.2d 1070, 1075 (5th Cir. 1981) (court’s refusal to hold in 
camera inspection not reversible error because no showing of materiality and no prejudice to defend
ant); United States v. Gardner, 611 F.2d 770, 775 (9th Cir. 1980) (court’s refusal to hold in camera 
inspection after general request not error because defense failed to rebut government’s claim of imma
teriality); United States v. Dinitz, 538 F.2d 1214, 1224-25 (5th Cir. 1976) (no error to refuse to hold in 
camera inspection of FBI investigatory file because defense failed to show relevance to guilt or punish
ment), cert, denied, 429 U.S. 1104 (1977).

1182. See United States v. Diaz-Munoz, 632 F.2d 1330, 1334 (5th Cir. 1980) (court’s refusal to con
duct « camera inspection to determine if material exculpatory abuse of discretion when evidence rele
vant to case and defense had made specific request). When the defense makes only a general Brady 
request, however, a court’s refusal to conduct an camera inspection may not constitute an abuse of 
discretion if the prosecution states that it possesses no Brady material. Id.

1183. 353 U.S. 53 (1957).
1184. Id. at 62. Before a court applies the Roviaro test, it must determine whether the person whose 

identity the defendant seeks is an informant. Cf. United States v. Wilks, 629 F.2d 669, 673-74 (10th Cir. 
1980) (government did not violate stipulation that no informants would testify because witness was not 
employed by or in complicity with government and received no reward for testimony).

1185. Roviaro v. United States, 353 U.S. 53, 59-62 (1957). In Roviaro the Court stated that in bal
ancing the defendant’s interests against those of society, courts should consider the crime charged, 
possible defenses, potential significance of the informant’s testimony, and any other relevant factors. 
Id. at 62. The government must disclose an informant’s communications that do not tend to reveal his 
identity. A/ at 60. Failure to comply with a disclosure order may result in dismissal of the case. Id. at

Applying the Roviaro balancing test, courts this term upheld the government’s right of nondisclosure 
in a variety of situations. See, e.g., United States v. Halbert, 668 F.2d 489, 496 (10th Cir.) (disclosure of 
informant’s identity not required because informant did not witness or participate in alleged crime), 

Disclosure of Identity of Informants. The Supreme Court in Roviaro v.
United States"83 set forth a balancing test to determine whether the govern
ment must disclose an informant’s identity.1184 This test balances the defend
ant’s need for disclosure to ensure a fair trial against the public’s interest in 
preserving the informant’s anonymity to encourage citizens to report 
crimes.1185 The defendant bears the burden of showing a need for disclo
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sure,1186 which he may satisfy by establishing that the informant is a material 
witness1187 or that the testimony is crucial to the defense.1188 A “mere tipster” 
is not considered a material witness whose disclosure is required.1189 This term 
the Tenth Circuit in Gaines y. //<?.«■1190 1191 approved a trial court’s in camera in
spection of the informant’s identity to determine whether disclosure was war
ranted under Roviaro.xvn

cert. denied, 102 S. Ct. 1989 (1982); United States v. Jiles, 658 F.2d 194, 198-99 (3d Cir. 1981) (disclo
sure of informant’s identity not required because other witnesses available, testimony of limited rele
vance, and disclosure posed great risk of physical harm to informant); United States v. Frantze, 655 
F.2d 128, 130 (8th Cir. 1981) (disclosure of named informant’s street address not required because of 
threat to informant’s safety and because no prejudice to defense when detailed account of informant’s 
criminal record released and defendant given pretrial opportunity to interview informant); United 
States v. Skramstad, 649 F.2d 1259, 1265 (8th Cir. 1981) (disclosure not required when informant “mere 
tipster” who did not witness or participate in crime); United States v. Shursen, 649 F.2d 1250, 1254-55 
(8th Cir. 1981) (disclosure of informants in gambling investigation not required because many other 
players could have testified about operation’s alleged “social” nature as defense to charges); cf. United 
States v. Lanci, 669 F.2d 391, 393 (6th Cir. 1982) (disclosure of lists of FBI informants obtained in bribe 
scheme for which defendant charged not required because further dissemination might endanger infor
mants’ lives).

1186. See United States v. Whitney, 633 F.2d 902, 911 (9th Cir. 1980) (defendant failed to meet 
burden of proof necessary for disclosure of informant’s identity because government’s case based on 
seized contraband and fingerprints, not eyewitness testimony), cert, denied, 450 U.S. 1004 (1981); 
United States v. Tousant, 619 F.2d 810, 813 (9th Cir. 1980) (per curiam) (mere speculation about in
formant’s testimony insufficient to meet defendant’s burden of showing specific need for disclosure); cf. 
United States v. Halbert, 668 F.2d 489, 496 (10th Cir.) (mere speculation that informant’s testimony 
would be exculpatory does not entitle defendant to disclosure), cert, denied, 102 S. Ct. 1989 (1982).

1187. See Roviaro v. United States, 353 U.S. 53, 64-65 (1957) (disclosure required when informant 
and defendant sole participants in criminal transaction and informant only witness in position to am
plify or contradict testimony of government witnesses); United States v. Diaz, 655 F.2d 580, 587-88 (5th 
Cir. 1981) (no duty to disclose informant’s identity when his participation in criminal activity minimal 
and defense fails to establish importance of testimony); United States v. Bonilla, 615 F.2d 1262, 1264 
(9th Cir. 1980) (per curiam) (disclosure required when informant sole witness to cocaine transaction).

1188. See United States v. Shursen, 649 F.2d, 1250, 1254 (8th Cir. 1981) (no duty to disclose inform
ant’s identity because defense able to obtain equally favorable testimony from any of approximately 20 
other eyewitnesses); United States v. Harper, 609 F.2d 1198, 1199 (6th Cir. 1979) (per curiam) (disclo
sure of informant’s identity required when testimony essential to prove fourth amendment violation).

1189. See United States v. Halbert, 668 F.2d 489, 496 (10th Cir.) (no duty to disclose tipster’s identity 
when neither witness nor participant in crime), cert, denied, 102 S. Ct. 1989 (1982); Johnson v. Wyrick, 
653 F.2d 1234, 1239 (8th Cir. 1981) (no duty to disclose informant’s identity when mere tipster and 
relevance of tip questionable), cert, denied, 102 S. Ct. 1013 (1982); United States v. Skramstad, 649 F.2d 
1259, 1265 (8th Cir. 1981) (no duty to disclose tipster’s identity when neither witness nor participant in 
crime).

1190. 662 F.2d 1364 (10th Cir. 1981).
1191. Id. at 1369. A bench conference may suffice to justify a trial court’s refusal to order disclosure 

of an informant’s home address. See United States v. Mesa, 660 F.2d 1070, 1075 (5th Cir. 1981) (/« 
camera hearing unnecessary when threats and “contract” on informant’s life revealed at bench confer
ence prior to judge’s refusal to disclose informant’s home address).

1192. United States v. Davila Williams, 496 F.2d 378, 382 (1st Cir. 1974). Compare United States v. 
Bonilla, 615 F.2d 1262, 1264 (9th Cir. 1980) (per curiam) (although defendant entitled to learn name of 
informant who witnessed alleged criminal act, government not required to produce informant before 
trial) with United States v. Ariza-Ibarra, 651 F.2d 2, 11-13 (1st Cir.) (although government’s failure to 
make diligent effort to locate informant before trial normally requires reversal of conviction, defend
ants not prejudiced in this case), cert, denied, 454 U.S. 895 (1981).

Even if a court orders the government to produce an informant for pretrial interviews, the informant 
has the right to refuse the interview, thereby denying the defense access before trial. United States v. 
Hernandez, 608 F.2d 741, 745 (9th Cir. 1979).

The defendant’s right to pretrial production of an informant’s identity varies 
with the circumstances of the case, including the extent of the government’s 
control over the witness, the importance of the witness’ testimony, and the dif
ficulty of finding him.1192 Even when the defendant properly requests the pres
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ence of an informant at trial, the government need make only a reasonable 
effort to secure the informant’s appearance.1193 An informant called as a wit
ness for the prosecution normally must disclose his name and address upon 
cross-examination at trial, particularly when credibility is at issue."94 If com
plete disclosure of the informant’s identity or whereabouts would expose the 
informant or his family to danger, however, the court may permit the witness 
to withhold his address.1195

Disclosure under the Jencks Act. The Jencks Act1196 entitles a federal
criminal defendant to obtain any pretrial statement or report made by a gov
ernment witness, but only after that witness has testified on direct examination 
at trial.1197 Immediately after direct examination,1198 and upon defendant’s 
motion,1199 the court must order the government to disclose all statements or

1193. See United States v. Hargrove, 647 F.2d 411, 415 (4th Cir. 1981) (government must make 
reasonable effort to secure informant’s presence at trial, but need not guarantee informant’s appear
ance); cf. United States v. Bonilla, 615 F.2d 1262, 1264 (9th Cir. 1980) (per curiam) (government must 
make reasonable effort to produce informant at trial, but only after defense properly requests his pres
ence). In Bonilla the defendant moved for disclosure of the informant’s address prior to trial, but never 
renewed his motion at trial. Id. The court of appeals rejected the defendant’s argument that his pretrial 
motion was sufficient to require the trial court to order, sua sponte, production of the informant at trial. 
Id.

1194. See Smith v. Illinois, 390 U.S. 129, 131 (1968) (cross-examination of informant regarding 
name and address essential to investigation of credibility); United States v. Hernandez, 608 F.2d 741, 
745 (9th Cir. 1979) (informant’s address essential part of identity and essential to credibility inquiry).

1195. See United States v. Frantze, 655 F.2d 128, 130 (8th Cir. 1981) (no duty to disclose informant’s 
home address when disclosure would endanger informant and family, and failure to disclose not preju
dicial to defense).

A trial judge may refuse to order a named informant to reveal his address before trial even when the 
judge ultimately orders disclosure during the witness’ cross-examination. See United States v. Her
nandez, 608 F.2d 741, 744-45 (9th Cir. 1979) (sworn affidavit detailing threats against informant and 
family justified withholding address until cross-examination at trial).

1196. 18 U.S.C. § 3500 (1976). The statute was enacted in response to the Supreme Court’s decision 
in Jencks v. United States, 353 U.S. 657 (1957), in which the Court held that a federal criminal defend
ant may inspect prior statements of a government witness without first showing that the statements are 
inconsistent with the witness’ trial testimony. Id. at 666.

1197. 18 U.S.C. § 3500(a) (1976); see also United States v. Short, 671 F.2d 178, 185-87 (6th Cir.) 
(government’s refusal to comply with court order for pretrial disclosure of grand jury testimony of 
proposed witnesses did not justify dismissal under Jencks Act, which applies only after witnesses testify 
at trial), cert, denied, 102 S. Ct. 2932 (1982); United States v. Collins, 652 F.2d 735, 738 (8th Cir. 1981) 
(government’s refusal to disclose coconspirator’s prior statement until after he had testified for govern
ment at trial not Jencks Act violation), cert, denied, 102 S. Ct. 1251 (1982).

This term in United States v. Algie, 667 F.2d 569 (6th Cir. 1982), the Sixth Circuit held that a district 
court erred when it required the government to produce witnesses’ prior statements before each witness 
testified. Id. at 571. In an attempt to expedite a particularly complex case, the trial court in Algie 
ordered the prosecution to release Jencks statements of government agents and police officers five days 
prior to trial and statements of “regular” witnesses the evening prior to that witness’ testimony. Id. at 
570. The district court reasoned that rules 102 and 403 of the Federal Rules of Evidence implied 
congressional intent to amend the Jencks Act by allowing trial judges discretion to order earlier disclo
sure when necessary to avoid trial delays. The Court of Appeals rejected this reasoning, stating that the 
Jencks Act requires a literal interpretation and that the district court lacked discretion to liberalize the 
Act under the Federal Rules of Evidence. Id.

1198. 18 U.S.C. § 3500(b) (1976); United States v. Crouthers, 669 F.2d 635, 641 (10th Cir. 1982) 
(failure to provide witness’ prior statement immediately after direct examination not Jencks Act viola
tion when delay accidental, defense subsequently given opportunity to read and use statement during 
trial, and government prohibited from using statement).

1199. See United States v. Petito, 671 F.2d 68, 73-74 (2d Cir. 1982) (defendant’s failure to move for 
production of surveillance report by government witness during trial waived right to relief on appeal); 
United States v. Budzyna, 666 F.2d 666, 673 (1st Cir. 1981) (court’s failure to strike agent’s testimony 
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reports in its possession1200 that relate to the witness’ testimony.1201 If the gov
ernment claims that requested material is unrelated to the witness’ trial testi
mony, the court must inspect the material zw camera1202 and excise 
nondiscoverable portions.1203 The statute provides defendants with the exclu
sive means1204 for compelling the government to produce statements that may 
be useful to impeach government witnesses.1205 On the other hand, the Act is 

after government failed to provide transcript of grand jury statements not abuse of discretion because 
defendant never made timely Jencks motion).

A pretrial motion for production of Jencks Act material will not preserve the issue for appellate 
review absent renewal of the motion during trial. United States v. Carter, 613 F.2d 256, 261 (10th Cir.
1979),  cert, denied, 449 U.S. 822 (1980).

1200. See United States v. Hutcher, 622 F.2d 1083, 1088 (2d Cir.) (failure to disclose witness’ testi
mony in prior proceeding not Jencks Act violation because transcript available only from court and 
thus not in prosecutor’s possession, custody or control), cert, denied, 449 U.S. 875 (1980); cf. United 
States v. Budzyna, 666 F.2d 666, 672-73 (1st Cir. 1981) (failure to provide transcript of witness’ state
ments to grand jury not Jencks Act violation because, inter alia, grand jury minutes provided before 
trial).

The circuits disagree on whether the daily logs or reports of state police officers that otherwise meet 
the Jencks criteria are “in possession of the United States” for purposes of the Act. The Tenth Circuit 
in United States v. Heath, 580 F.2d 1011 (10th Cir. 1978), acknowledged contrary holdings by the 
Third, Fifth and Ninth Circuits when it ruled that reports in possession of state authorities are covered 
under the Jencks Act. Id. at 1018-19. This term the Fifth Circuit reaffirmed its opposition to the Tenth 
Circuit’s position that such materials are covered by the Act when it upheld a trial court’s ruling that a 
state police officer’s daily log and reports are not Jencks Act material. United States v. Escobar, 674 
F.2d 469, 478-79 (5th Cir. 1982); see also United States v. Higginbotham, 539 F.2d 17, 21 (9th Cir. 1976) 
(dicta) (no duty under Jencks Act to disclose statements prepared by state police because federal offi
cials lacked possession of such statements); United States v. Harris, 368 F. Supp. 697, 708-09 (E.D. Pa. 
1973) (no duty under Jencks Act to disclose written reports submitted to city police department by 
police officers temporarily assigned to federal law enforcement agency because reports never in posses
sion of United States), offd mem. 498 F.2d 1164 (3d Cir.), cert, denied, 419 U.S. 1069 (1974).

1201. 18 U.S.C. § 3500(b) (1976). A statement “relates” to a witness’ testimony if the information in 
the witness’ prior statement generally concerns or relates to the events and activities testified to by the 
witness. United States v. Del Toro Soto, 676 F.2d 13, 16 (1st Cir. 1982); United States v. Ferreira, 625 
F.2d 1030, 1034 (1st Cir. 1980).

1202. 18 U.S.C. § 3500(c) (1976); see United States v. Del Toro Soto, 676 F.2d 13. 17 (1st Cir. 1982) 
(trial judge must hold in camera inspection to determine whether statements are producible before 
ruling that reports not covered under Jencks Act). In Del Toro Soto, the court stated that on remand 
the trial court must supplement the record with express findings following its in camera inspection. Id.

1203. 18 U.S.C. § 3500(c) (1976).
This term the Eighth Circuit held that, at the defendant’s request, Jencks material should be turned 

over to the defense outside the jury’s presence. United States v. Bruton, 647 F.2d 818, 827 (8th Cir.), 
cert, denied, 454 U.S. 868 (1981). In Bruton the defendant objected to the trial judge’s practice of 
allowing the prosecution to hand Jencks material to the defense in the jury’s presence, and to the 
judge’s explanation to the jury of the purpose of Jencks statements. Id. The Bruton court accepted the 
defendant’s contention that jurors might infer that a government witness’ prior statement is consistent 
with his testimony if the jurors see that the statement is produced, but not used by the defense. Id. 
Nevertheless, the court held that there was no danger of such inferences in the case before it because the 
defense used the Jencks statements to cross-examine the government’s witnesses vigorously. Id

1204. See United States v. Jones, 612 F.2d 453, 455 (9th Cir. 1979) (Jencks Act controls disclosure 
when statement also qualifies as Brady or rule 16 material), cert, denied, 445 U.S. 966 (1980); Fed. R. 
Crim. P. 16(a)(2) (statements of government witnesses not subject to disclosure except as provided 
under Jencks Act); cf. United States v. Short, 671 F.2d 178, 187 (6th Cir.) (Brady applies to exculpatory 
testimony obtained by government even if witness never testifies at trial, whereas Jencks Act governs 
prior statements of government witnesses who actually testify at trial), cert, denied, 102 S. Ct. 2932 
(1982).

1205. See United States v. Carter, 613 F.2d 256, 261 (10th Cir. 1979) (Jencks Act ensures defendants 
sixth amendment right to confront accusers by guaranteeing access to impeachment evidence), cert, 
denied, 449 U.S. 822 (1980); cf. United States v. Troung Dinh Hung, 667 F.2d 1105, 1107 (4th Cir. 
1981) (per curiam) (failure to disclose purported Jencks Act material harmless error when witness sub
jected to impeachment on numerous other grounds and Jencks evidence, if introduced, could have been 
rebutted by contrary report), cert, denied, 102 S Ct. 1004 (1982). 
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designed to protect government evidence from unwarranted disclosure.1206
The Jencks Act defines a “statement” as any written statement signed or 

otherwise adopted or approved by a witness,1207 any substantially verbatim 
recording or transcript of a witness’ oral statement that was recorded contem
poraneously with the statement,1208 or any relevant statement made by a wit
ness to a grand jury.1209 A government agent’s or prosecutor’s rough notes 
made during an interview with a witness, or reports prepared from those notes, 
may be discoverable if adopted or approved by the witness.1210 An agent’s 
reports or rough notes may also be discoverable as the agent’s own Jencks 
statements if the agent is called as a government witness.1211 The circuits, how
ever, disagree over the extent to which a government agent has a duty to pre-

1206. See Goldberg v. United States, 425 U.S. 94, 104-05 (1976) (Jencks Act intended to prevent 
misinterpretations of Jencks that might permit defendants “to rove at will through government files”); 
United States v. Carter, 613 F.2d 256, 261 (10th Cir. 1979) (Jencks Act prevents “fishing expeditions” 
while ensuring defendants’ access to impeachment evidence), cert, denied, 449 U.S. 822 (1980); S. Rep. 
No. 981, 85th Cong., 1st Sess. 3-5, 7-12 (1957) (Jencks Act intended to protect both defendants’ rights 
and government’s confidential information); H.R. Rep. No. 700, 85th Cong., 1st Sess. 2-4, 6 (1957) 
(same).

1207. 18 U.S.C. § 3500(e)(1) (1976); see also Goldberg v. United States, 425 U.S. 94, 110 n. 19 (1976) 
(written interview notes prepared by government lawyer do not constitute approved statement if wit
ness does not read notes, or notes not read back to him); United States v. White, 671 F.2d 1126, 1133 
(8th Cir. 1982) (legal opinion by IRS counsel to special agent not statement under Jencks Act); United 
States v. Traylor, 656 F.2d 1326, 1336 (9th Cir. 1981) (United States Attorney’s notes of interview with 
government witness not statements under Jencks Act when witness never saw or reviewed notes).

1208. 18 U.S.C. § 3500(e)(2) (1976); see also United States v. Griffin. 659 F.2d 932, 936-37 (9th Cir. 
1981) (agent’s rough interview notes not witnesses’ statements under Jencks Act because notes neither 
verbatim recitals of witnesses’ oral statements nor signed or otherwise approved by witnesses), cert, 
denied, 102 S. Ct. 2019 (1982); United States v. Cole, 634 F.2d 866, 867 (5th Cir.) (per curiam) (notes 
containing phrases or isolated sentences identical to language used by witness not “substantially verba
tim report” of interview under Jencks Act), cert, denied, 452 U.S. 918 (1981).

This term the D.C. Circuit held that the Jencks Act does not require a government agent to take 
verbatim notes during an interview with a prosecution witness. United States v. Bruner, 657 F.2d 1278, 
1287-88 (D.C. Cir. 1981). Thus, the court dismissed a claim that a government agent’s failure to in
clude anything in his notes about an outstanding indictment against the defendant was a Jencks Act 
violation in itself. Id.

1209. 18 U.S.C. § 3500(e)(3) (1976); cf. United States v. Budzyna, 666 F.2d 666, 672-73 (1st Cir. 
1981) (no duty under Jencks Act to disclose transcript of witness’ grand jury testimony because defense 
failed to object to witness’ testimony at trial and defense allowed access to minutes of grand jury 
proceeding).

1210. See, e.g., Goldberg v. United States, 425 U.S. 94, 110 n. 19 (1976) (prosecutor’s notes from 
witness interview do not qualify as “statements” when witness does not read notes or notes not read 
back to witness); United States v. Griffin, 659 F.2d 932, 937 (9th Cir. 1981) (rough interview notes not 
“statements” unless interview transcribed verbatim into rough notes or notes adopted and approved by 
witness), cert, denied, 102 S. Ct. 2019 (1982); United States v. Traylor, 656 F.2d 1326, 1336 (9th Cir. 
1981) (government attorney’s interview notes not “statements” under Jencks Act when witness never 
saw notes and attorney never reviewed them with her).

1211. See United States v. Del Toro Soto, 676 F.2d 13, 16 (1st Cir. 1982) (postal inspector's report to 
United States Attorney is “statement” if it relates to inspector’s testimony at trial). But cf. United States 
v. Kaiser, 660 F.2d 724, 731-32 (9th Cir. 1981) (agent’s destruction of rough draft of investigative report 
did not violate Jencks Act because notes not intended as final statement or as contemporaneous factual 
account of what witness said, therefore not “adopted or approved” by agent), cert, denied, 102 S. Ct. 
2935 (1982); United States v. Griffin, 659 F.2d 932, 937 (9th Cir. 1981) (portion of agent’s notes record
ing his thoughts and observations independent of witness’ remarks too cryptic and incomplete to consti
tute Jencks Act “statement” of agent), cert, denied, 102 S. Ct. 2019 (1982).

Even if interview notes and rough reports are an agent’s Jencks statements, they may be used only to 
impeach the agent’s testimony and not that of the witness whom the agent interviewed. See United 
States v. Gaston, 608 F.2d 607, 612 (5th Cir. 1979) (defense use of FBI agent’s reports limited to im
peachment of agent’s testimony). 
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serve his rough notes for subsequent production under the Act.1212 In 
determining whether loss or destruction of an agent’s rough notes violates the

1212. The Fifth, Sixth, Eighth, and Tenth Circuits have held that a government agent does not have 
an absolute duty to preserve his notes for subsequent production under the Jencks Act. See United 
States v. Cole, 634 F.2d 866, 867-68 (5th Cir.) (per curiam) (no Jencks violation when FBI agent lost 
original rough interview notes after incorporating them into memorandum and standard report form), 
cert, denied, 452 U.S. 918 (1981); United States v. Kuykendall, 633 F.2d 118, 119 (8th Cir. 1980) (per 
curiam) (Jencks Act does not require police to retain original investigative notes); United States v. 
Frederick, 583 F.2d 273, 274 (6th Cir. 1978) (no Jencks violation when testifying police officer de
stroyed notes from interview with defendant), cert, denied, 444 U.S. 860 (1979); United States v. 
Shovea, 580 F.2d 1382, 1389-90 (10th Cir. 1978) (no Jencks violation when, pursuant to agency policy, 
DEA agent in good faith destroyed rough investigatory notes after incorporating them into final re
port), cert, denied, 440 U.S. 908 (1979).

Although the Eighth Circuit held in Kuykendall that the Jencks Act imposes no duty to preserve 
original investigative notes, the court implied this term that if a defendant can show prejudice, even 
good faith destruction of an agent’s notes after incorporation into a final report could be reversible 
error. See United States v. Hoppe, 645 F.2d 630, 634 n.l (8th Cir. 1981) (no reversible error when agent 
destroyed notes after incorporation into final report because no indication significant information omit
ted and defendant not prejudiced by destruction).

The Second and Third Circuits have held that destruction of a testifying officer’s handwritten notes 
and rough drafts violates the Jencks Act. See United States v. Sanchez, 635 F.2d 47, 65-66 (2d Cir.
1980) (routine, deliberate destruction of informant’s preliminary reports and handwritten notes follow
ing incorporation into government agent’s final report violates Jencks Act because formal report may 
omit useful information and may be colored by agent’s interpretation); United States v. Walden, 590 
F.2d 85, 86 (3d Cir.) (per curiam) (DEA agent’s handwritten draft reports should have been preserved 
as Jencks Act statements), cert, denied, 444 U.S. 849 (1979). But see United States v. Grammatikos, 633 
F.2d 1013, 1021-22 (2d Cir. 1980) (dictum) (good faith destruction of notes or early drafts of reports 
does not violate Jencks Act).

The D.C. Circuit has held that agents must always preserve their handwritten rough notes because 
notes not covered by the Jencks Act may nevertheless be discoverable under Brady or rule 16. See 
United States v. Harrison, 524 F.2d 421, 429 (D.C. Cir. 1975) (duty of preservation rests on Jencks Act, 
on Brady requirement that material favorable to defendant be disclosed, and to lesser extent on rule 
16). Moreover, such notes must be preserved under the D.C. Circuit’s broad preservation of evidence 
doctrine, enunciated in Bryant v. United States, 439 F.2d 642, 652 & n.21 (D.C. Cir. 1971) (sanctions 
required for loss of evidence unless government can show good faith enforcement of rigorous and 
systematic procedures designed to preserve all discoverable evidence gathered during criminal investi
gation, including materials discoverable under Jencks Act, Brady and rule 16); cf. United States v. 
Gantt, 617 F.2d 831, 841 (D.C. Cir. 1980) (Bryant imposes duty to save agent’s rough interview notes 
even though not Jencks statements).

The Ninth Circuit distinguishes between an agent’s rough notes and handwritten rough drafts of 
reports. It requires preservation of notes, but allows destruction of a rough draft if it is subsequently 
incorporated into a final, formal report that is reviewed, adopted or signed by the testifying agent. 
Compare United States v. Bagnariol, 665 F.2d 877, 889-90 (9th Cir. 1981) (per curiam) (no Jencks Act 
violation for destruction of agent’s handwritten drafts when drafts incorporated without substantive 
changes into final report and adopted by agent as correct), cert, denied, 102 S. Ct. 2040 (1982) and 
United States v. Kaiser, 660 F.2d 724, 731-32 (9th Cir. 1981) (no Jencks Act violation for destruction of 
handwritten rough draft when draft not intended as agent’s final statement and revised final report 
subsequently prepared and adopted), cert, denied, 102 S. Ct. 2935 (1982) with United States v. Harris, 
543 F.2d 1247, 1250 (9th Cir. 1976) (agent’s notes of interview with defendant at time of arrest produci
ble under Jencks Act despite agent’s testimony that entire contents of notes included in final report 
made available to defense).

The Seventh Circuit has suggested in dictum that an agent’s handwritten interview notes ought to be 
preserved so that the defendant can determine the usefulness of the agent’s prior statements for im
peachment purposes if the agent testifies as a witness. United States v. Batchelder, 581 F.2d 626, 635 
(7th Cir. 1978), rev'd on other grounds, 442 U.S. 114 (1979). The Seventh Circuit, however, did not 
reach the Jencks Act question. It held, instead, that sanctions would be inappropriate even if a violation 
occurred because of the defendant’s failure to show negligence or bad faith in destruction of the notes 
and the considerable evidence of guilt adduced at trial. Id. Nevertheless, the court declined to overrule 
its prior decision in United States v. Harris, 542 F.2d 1283, 1292 (7th Cir. 1976), cert, denied, 430 U.S. 
934 (1977), that the Jencks Act does not require preservation of notes made in the course of an investi
gation if a final interview report is prepared. 581 F.2d at 635.
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Jencks Act, courts often examine potential prejudice to the defendant,1213 
agency policy on note destruction,1214 and the agent’s motivation in destroying 
the notes.1215

If the government refuses to comply with a court order for production of 
Jencks Act statements, the court must strike the government witness’ testimony 
from the record or, if justice requires, declare a mistrial.1216 Several circuits, 
however, have upheld trial courts’ refusals to impose sanctions for Jencks Act 
violations when the government acted in good faith and the defendant was not 
prejudiced.1217 Other courts have held that failure to impose sanctions for a 
Jencks Act violation does not require reversal if the violation resulted in harm
less error.1218

1213. See United States v. Hoppe, 645 F.2d 630, 634 & n.l (8th Cir. 1981) (not reversible error to 
admit officer’s testimony when no indication that significant information from officer’s notes omitted in 
writing final report and defendant not prejudiced by destruction); United States v. Harris, 542 F.2d 
1283, 1292 (7th Cir. 1976) (FBI agent’s destruction of interview notes after incorporation into final 
report not Jencks Act violation because no bad faith or prejudice to defendant).

1214. See United States v. Shovea, 580 F.2d 1382, 1389-90 (10th Cir. 1978) (court’s refusal to strike 
testimony of agent despite destruction of notes not reversible error because notes incorporated into final 
report and destroyed pursuant to agency policy), cert, denied, 440 U.S. 908 (1979).

1215. See United States v. Cole, 634 F.2d 866, 868 (5th Cir.) (no Jencks Act violation when notes 
destroyed or lost in good faith), cert, denied, 452 U.S 918 (1981); United States v. Shovea, 580 F.2d 
1382, 1389-90 (10th Cir. 1978) (destruction of testifying agent’s handwritten reports does not violate 
Jencks Act absent showing of evil motive or possible prejudice to defendant), cr«. denied, 440 U.S. 908 
(1979).

1216. 18 U.S.C. § 3500(d) (1976); see United States v. Jackson, 649 F.2d 967, 972 (3d Cir. 1981) 
(failure to declare mistrial not error because sufficient to strike witness’ testimony for Jencks Act viola
tion when defense given option of calling witness for further cross-examination after statement discov
ered, and no showing of bad faith or prejudice to defendant); cf. United States v. Crouthers, 669 F.2d 
635, 641 (10th Cir. 1982) (failure to either declare mistrial or strike testimony not error when delay in 
producing Jencks Act statement caused by omission and government eventually produced statement 
because Jencks sanctions “only available if government elects not to produce statement”).

1217. See, e.g, United States v. Bledsoe, 674 F.2d 647, 670-71 (8th Cir. 1982) (court’s failure to 
sanction belated disclosure of witness’ Jencks Act statements not error because defendant later given 
opportunity to impeach witness with statements, and witness’ testimony already seriously impeached); 
United States v. Budzyna, 666 F.2d 666, 672-73 (1st Cir. 1981) (court’s failure to strike FBI agent’s 
testimony when transcript of agent’s statements to grand jury unavailable not abuse of discretion be
cause no Jencks Act motion made by defense during trial, evidence available to defense through other 
sources, and no showing of bad faith); United States v. Hoppe, 645 F.2d 630, 634 (8th Cir. 1981) 
(court’s failure to impose Jencks Act sanctions for good faith destruction of officer’s notes of phone 
conversations with defendant not reversible error because no indication final report varied materially 
from notes and defendant not prejudiced by destruction); United States v. Izzi, 613 F.2d 1205, 1213 (1st 
Cir.) (no necessity to strike witness’ testimony or declare mistrial for inadvertent and innocent Jencks 
Act violation if defendant not prejudiced), cert, denied, 446 U.S. 940 (1980).

Although most of the circuit courts require both good faith on the government’s part and lack of 
prejudice to the defendant before they will excuse a trial court’s failure to impose sanctions for destruc
tion of Jencks Act material, the Second Circuit has held that good faith is irrelevant. See United States 
v. Buffalino, 576 F.2d 446, 449 (2d Cir.) (deliberate destruction of rule 16 or Jencks Act statements 
normally requires sanctions regardless of government’s motivation unless defense not prejudiced), cert, 
denied, 439 U.S. 928 (1978).

When the Jencks Act violation consists of belated disclosure of evidence, rather than nondisclosure, 
the Eighth Circuit has held that reversal is required only if earlier disclosure might have enabled a 
defendant to create a reasonable doubt that did not otherwise exist. United States v. Bledsoe, 674 F.2d 
647, 670 (8th Cir. 1982).

1218. See, e.g., United States v. Crouthers, 669 F.2d 635, 641 (10th Cir. 1982) (court’s failure to 
impose sanction for inadvertent delay in producing Jencks Act statement not reversible error because 
court rendered error harmless by prohibiting government use of statement and allowing defense coun
sel later opportunity to read statement); United States v. Truong Dinh Hung, 667 F.2d 1105, 1107 (4th 
Cir. 1981) (per curiam) (failure to produce Jencks Act statement harmless error when statement, if 
introduced for impeachment, could have been rebutted and witness already subjected to impeachment
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Federal Rule of Criminal Procedure 26.2 incorporates the substance of the 
Jencks Act.* 1219 The rule’s definition of a “statement”1220 and its provision re
garding the excision of irrelevant portions of a statement1221 are identical to 
those of the Jencks Act. The rule adds to the provisions of the Act, however, 
by allowing the prosecution to discover the relevant statements of defense wit
nesses once they have testified on direct examination at trial.1222 Although the 
rule imposes the same sanctions as the Jencks Act for the government’s failure 
to obey a disclosure order,1223 the rule’s penalty for the defense’s refusal to 
produce a statement is limited to striking the witness’ testimony.1224

on numerous other grounds), cert, denied, 102 S. Ct. 1004 (1982); United States v. Lutz, 621 F.2d 940, 
948 (9th Cir. 1980) (failure to produce Jencks material harmless error when statement simply cumula
tive and not crucial to government’s case), cert, denied, 449 U.S. 1093 (1981).

1219. Fed. R. Crim. P. 26.2.
1220. Id. 26.2(f).
1221. Id. 26.2(c).
1222. Id. 26.2(a). The rule codifies United States v. Nobles, 422 U.S. 225 (1975), in which the 

Supreme Court upheld a trial court’s refusal to allow a defense investigator to testify about his inter
views with government witnesses because the defense refused to submit a copy of the investigator’s 
report to the prosecution for use in cross-examination. AZ at 234, 238-40. The Nobles Court reasoned 
that by presenting the investigator as a witness, the defense waived its work product privilege with 
respect to matters covered in the investigator’s testimony. Id. at 239. The rule, however, requires dis
closure of all pretrial statements of defense witnesses, regardless of a finding of waiver. Fed. R. Crim. 
P. 26.2(a). See generally Note, Federal Rule of Criminal Procedure 26.2: The Impact on Unsettled Jencks 
Act Issues, 1981 U. III. L. Rev. 897 (discussing how prosecutorial discovery provisions of rule 26.2 
conflict with defendant’s fifth amendment right against self incrimination and sixth amendment guar
antees of effective assistance of counsel and compulsory process).

1223. See supra notes 1216-18 and accompanying text (discussing sanctions when government fails 
to disclose Jencks statements).

1224. Fed. R. Crim. P. 26.2(e).
1225. See United States v. Hensel, 672 F.2d 578, 579 (6th Cir.) (per curiam) (denial of request for 

continuance based on unavailability of witness not reversible error because court permitted defendant 
to introduce testimony sought to be elicited and concluded testimony would not change result), cert, 
denied, 102 S. Ct. 2907 (1982); Davis v. Parratt, 668 F.2d 451, 453 (8th Cir.) (denial of request for 
continuance to secure presence of government informant whose name was unknown until six days 
before trial and who indicated to defense counsel that defendant was victim of conspiracy not reversible 
error because there was no indication informant actually would have testified favorably and therefore 
denial had not materially prejudiced defendant), cert, denied, 454 U.S. 849 (1982); Johnson v. Wyrick, 
653 F.2d 1234, 1240-41 (8th Cir. 1981) (denial of request for continuance to allow expert witness to 
arrive not reversible error because record did not reveal why expert unavailable, jury sequestered, and 
expected testimony would not negate guilt), cert, denied, 102 S. Ct. 1013 (1982).

1226. Compare United States v. DeCoteau, 648 F.2d 1191, 1192 (8th Cir. 1981) (per curiam) (denial 
of request for continuance to locate seven prospective defense witnesses not reversible error because 
defendant waited until day before trial to request service of process) with Dickerson v. Alabama, 667 
F.2d 1364, 1369-70 (11th Cir. 1982) (denial of request for continuance to secure presence of police 
officer who failed to respond to subpoena violated defendant’s sixth and fourteenth amendment rights 
to compulsory process because defense counsel exercised due diligence to obtain presence of witness, 
probability high witness could have been secured within reasonable time, court presented with clear 
indication of evidence sought to be presented , and testimony of officer would have been favorable and 
not cumulative).

MOTION FOR CONTINUANCE

Defendants who request a continuance generally claim either that they re
quire more time to prepare adequately for trial or that events beyond their 
control necessitate delay. This term defendants seeking continuances to pre
pare for trial alleged that they needed time to secure the presence of unavaila
ble1225 or missing1226 witnesses, that they needed time to retain and become 
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familiar with substitute counsel,1227 that the court had allowed insufficient 
time to prepare for trial,1228 and that special circumstances required postpone
ment.1229 Defense motions for continuances based on events beyond the mo
vant’s control included claims of scheduling conflicts,1230 receipt of a 
continuance by a coconspirator,1231 and disruption due to a death in the family 
of an attorney1232 or a witness1233 during trial.

The Supreme Court has recognized that the decision to grant or deny a con
tinuance rests within the trial court’s discretion.1234 An appellate court, there
fore, will not disturb a trial court’s ruling unless the defendant shows a clear

1227. Compare United States v. Sheehy, 670 F.2d 798, 799-800 (8th Cir. 1982) (per curiam) (denial 
of request for continuance based on claim that public defender had insufficient time to become familiar 
with case because appointed four days before trial not reversible error when no prejudice shown be
cause counsel interviewed all prosecution witnesses and effectively represented defendant, and defend
ant did not show what new evidence could have been uncovered by further investigation) and United 
States v. Jimenez-Diaz, 659 F.2d 562, 567 (5th Cir. 1981) (denial of request for further continuance to 
allow substitute counsel hired three days before trial additional time to prepare not reversible error 
when no prejudice shown because new attorney able to confer with former attorney before and during 
trial and given benefit of discovery orders), cert, denied, 102 S. Ct. 1754 (1982) with United States v. 
Welty, 674 F.2d 185, 190 (3d Cir. 1982) (denial of request for continuance to obtain substitute counsel 
on eve of trial without inquiry into reason for defendant’s dissatisfaction with existing attorney reversed 
because no evidence supported lower court’s assumption that motion merely dilatory tactic).

1228. Compare United States v. Reed, 658 F.2d 624, 629 (8th Cir. 1981) (denial of request for contin
uance based on insufficiency of four week period between indictment and scheduled trial date not 
reversible error when no prejudice shown because defendants received effective assistance of counsel, 
defendants failed to show to what they were unable to do at trial that they could have done better with 
more preparation), cert, denied, 102 S. Ct. 1636 (1982) and United States v. Sellers, 658 F.2d 230. 231 
(4th Cir. 1981) (per curiam) (denial of request for continuance based on insufficiency of seven day 
period between amendment of indictment and trial not reversible error because amendment did not 
materially alter charges) and United States v. Satterfield, 644 F.2d 1092, 1095-96 (5th Cir. 1981) (per 
curiam) (denial of request for continuance based on insufficiency of two month period between indict
ment and scheduled trial date not reversible error because case relatively simple, defendant shortened 
preparation time by leaving town on “pressing business,” and no prejudice found) with Linton v. Perini, 
656 F.2d 207, 208, 211-12 (6th Cir. 1981) (denial of request for continuance reversible error because 10 
day period between arraignment and trial date insufficient when defendant charged with five serious 
felony counts), cert, denied, 102 S. Ct. 1036 (1982).

1229. See United States v. Aguilera, 654 F.2d 352, 353-54 (Sth Cir. 1981) (per curiam) (denial of 
request for continuance following court’s refusal to enforce plea offer not reversible error because de
fendant had sufficient time to prepare for trial and had not changed position in reliance on alleged plea 
agreement).

1230. See United States v. McManaman, 653 F.2d 458, 459-60 (10th Cir. 1981) (denial of request for 
continuance based on scheduling conflict that prevented attorney from being present at defendant’s 
third trial not reversible error because counsel advised of trial date early, government already subpoe
naed witnesses, and cocounsel tried case competently).

1231. See United States v. Swarek, 656 F.2d 331, 337 (8th Cir.) (denial of request for continuance 
based on coconspirator’s receipt of continuance due to physical and mental infirmities not reversible 
error because cases properly severed, and over one year elapsed since indictment), cert, denied, 454 U.S. 
573 (1981).

1232. See United States v. Veatch, 674 F.2d 1217, 1226 (9th Cir. 1981) (denial of request for continu
ance during trial following death of father of one of defendant’s three attorneys not reversible error 
because two competent counsel remained to try case, case not complex, and attorney participated in 
closing arguments).

1233. See United States v. Greer, 655 F.2d 51, 53-54 (5th Cir. 1981) (denial of request for continu
ance following death of witness’ father one day before witness testified not reversible error because 
record provided no basis for conclusion that witness’ distress at death of father caused memory loss 
regarding any significant matter, and jury not adversely affected by witness’ emotional appearance).

1234. Ungar v. Sarafite, 376 U.S. 575, 589 (1964) (disposition of request for continuance within dis
cretion of trial judge); see also United States v. Bailey, 675 F.2d 1292, 1296 (D.C. Cir. 1982) (disposition 
of motion for continuance committed to discretion of trial judge); United States v. Veatch, 674 F.2d 
1217, 1226 (9th Cir. 1981) (same); United States v. Jimenez-Diaz, 659 F.2d 562, 567 (5th Cir. 1981) 
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abuse of discretion1235 that results in specific prejudice.1236 No mechanical 
tests exist for determining when a denial of a continuance is so arbitrary that it 
violates due process.1237 The Supreme Court has indicated that courts should 
review the special circumstances of each case, paying particular attention to 
the reasons presented to the trial judge at the time the request is denied.1238

(same), cert, denied, 102 S. Ct. 1754 (1982); United States v. Sellers, 658 F.2d 230, 231 (4th Cir. 1981) 
(per curiam) (same); United States v. McManaman, 653 F.2d 458, 460 (10th Cir. 1981) (same).

Although the circuit courts accord trial judges great deference in ruling on continuance requests, the 
courts note that the trial judge’s discretion is not unlimited. See United States v. Welty, 674 F.2d 185, 
190 (3d Cir. 1982) (trial judge’s discretionary power to deny motion for continuance to secure substitute 
counsel on eve of trial limited by need to inquire into reasons for defendant’s dissatisfaction with ex
isting attorney); Dickerson v. Alabama, 667 F.2d 1364, 1369-70 (11th Cir. 1982) (trial judge’s discre
tionary power to deny motion for continuance necessarily limited by sixth and fourteenth amendment 
right to compulsory process, and any denial of accused’s attempt to present testimony in his behalf must 
be weighed against that right).

The Speedy Trial Act of 1974, 18 U.S.C. §§ 3161-3174 (1976 & Supp. IV 1980), defines judicial 
discretion to decide continuance motions by empowering the trial judge on his own or a party’s motion 
to grant a continuance if the ends of justice served thereby would outweigh the interests of the public 
and the defendant in a speedy trial. Id. § 3161(h)(8)(A); see United States v. Nance, 666 F.2d 353, 357 
(9th Cir.) (trial court did not violate Speedy Trial Act by granting continuance when cocounsel unavail
able because of death in family and when additional delay necessitated by unforeseeable delays in 
conclusion of intervening trial scheduled in place of defendant’s trial), cert, denied, 102 S. Ct. 1776 
(1982).

1235. Ungar v. Sarafite, 376 U.S. 575, 589 (1964) (appellate court will not disturb trial court’s deci
sion to grant or deny continuance unless decision so arbitrary and capricious that it is clear abuse of 
discretion); see also United States v. Bailey, 675 F.2d 1292, 1296 (D.C. Cir. 1982) (denial of continuance 
reversible error only if clear abuse of discretion); United States v. Long, 674 F.2d 848, 855 (11th Cir. 
1982) (same); United States v. Sheehy, 670 F.2d 798, 799 (8th Cir. 1982) (per curiam) (same); United 
States v. Reed, 658 F.2d 624, 627 (8th Cir. 1981) (same), cerz. denied, 102 S. Ct. 1636 (1982).

The circuits use slightly different language to define what conduct constitutes an abuse of discretion. 
This term the Fourth Circuit emphasized that a court’s refusal to grant a motion for continuance will be 
deemed an abuse of discretion only when the denial is also “arbitrary and fundamentally unfair.” 
United States v. Sellers, 658 F.2d 230, 231 (4th Cir. 1981) (per curiam). The Fifth Circuit requires this 
same showing when the denial of a continuance forms the basis for a writ of habeas corpus. Hicks v. 
Wainwright, 633 F.2d 1146, 1148 (Sth Cir. 1981). This term the Eighth Circuit emphasized that the 
defendant must show by “clear and convincing evidence” that he was “substantially prejudiced” by the 
denial of his motions. United States v. Reed, 658 F.2d 624, 629 (8th Cir. 1981), cert, denied, 102 S. Ct. 
1636 (1982). Defendants in the Tenth Circuit must show that the abuse of discretion resulted in “mani
fest injustice.” United States v. McManaman, 653 F.2d 458, 460 (10th Cir. 1981).

1236. See United States v. Veatch, 674 F.2d 1217, 1226 (9th Cir. 1981) (denial of request for continu
ance based on emotional effects of death of attorney’s father not abuse of discretion because defendant 
did not show any specific prejudice and no evidence of prejudice in record); United States v. Sheehy, 
670 F.2d 798, 799-800 (8th Cir. 1982) (per curiam) (denial of request for continuance based on insuffi
cient preparation time to interview witnesses not abuse of of discretion because record did not indicate 
sufficient prejudice to require reversal); United States v. Jimenez-Diaz, 659 F.2d 562, 567 (5th Cir.
1981) (denial of request for continuance based on insufficient preparation time for newly hired substi
tute counsel not abuse of discretion because defendant failed to show how early trial date prejudiced 
him and no prejudice apparent from record), cert, denied, 102 S. Ct. 1754 (1982).

This term in Linton v. Perini, 656 F.2d 207 (6th Cir. 1981), cert, denied, 102 S. Ct. 1036 (1982), the 
Sixth Circuit held that the defendant was unconstitutionally denied his right to select counsel of his 
own choice when the trial judge set the trial for 10 days after the arraignment and refused to grant a 
motion for continuance to allow the attorney time to prepare for trial. Id. at 212. The Fifth Circuit 
held that evidence that the defendant was denied his right to retain counsel arbitrarily and without 
adequate reason is sufficient alone to mandate reversal without a showing of prejudice. Id. at 211.

1237. Ungar v. Sarafite, 376 U.S. 575, 589 (1964); see also United States v. McManaman, 653 F.2d 
458, 460 (10th Cir. 1981) (no mechanical formula for deciding whether denial of continuance consti
tutes abuse of discretion; each case must necessarily turn on its own facts).

1238. Ungar v. Sarafite, 376 U.S. 575, 589 (1964); see also Linton v. Perini, 656 F.2d 207, 210 (6th 
Cir. 1981) (court must determine abuse of discretion in light of circumstances of each case, looking 
particularly to reasons movant presented to trial judge), cert, denied, 102 S. Ct. 1036 (1982); United 
States v. DeCoteau, 648 F.2d 1191, 1192 (8th Cir. 1981) (per curiam) (court must look to circumstances
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The circuit courts generally consider the following elements in determining 
whether the trial court abused its discretion in denying a request for a continu
ance based on inadequate preparation time: the timeliness and convenience of 
granting the motion;* 1239 whether counsel utilized time allotted to prepare for 
trial;1240 the likelihood that a continuance would prove beneficial;1241 whether 
defense counsel provided effective assistance;1242 whether the movant received 
previous continuances or other delays;1243 and the complexity of the case.1244

of each case to determine whether denial of continuance arbitrarily violates due process); United States 
v. Satterfield, 644 F.2d 1092, 1095 (5th Cir. 1981) (per curiam) (court must determine abuse of discre
tion in fight of circumstances of each case, looking particularly to reasons movant presented to trial 
judge).

1239. See Linton v. Perini, 656 F.2d 207, 212 (6th Cir. 1981) (denial of request for continuance 
reversible error partly because no showing of any inconvenience and length of requested delay reason
able), cert, denied, 102 S. Ct. 1036 (1982); United States v. McManaman, 653 F.2d 458, 460 (10th Cir. 
1981) (denial of request for continuance based on claim of scheduling conflict not reversible error 
because motion filed at very late date, and prosecution already subpoenaed several witnesses).

1240. See United States v. Sellers, 658 F.2d 230, 231 (4th Cir. 1981) (per curiam) (denial of continu
ance not reversible error because defense had sufficient time to prepare, given simple nature of 
charges); United States v. Satterfield, 644 F.2d 1092, 1095-96 (5th Cir. 1981) (per curiam) (denial of 
continuance not reversible error because two months sufficient preparation time when case simple, 
defendant shortened own preparation time by being out of town on “pressing business,” and no 
prejudice alleged or found).

1241. United States v. Ragusa, 664 F.2d 696, 701 (8th Cir. 1981) (denial of more than one day con
tinuance for trial preparation after lead counsel withdrew not reversible error because defendants’ two 
other attorneys prepared for trial and no need for longer continuance shown); United States v. Agui
lera, 654 F.2d 352, 354 (5th Cir. 1981) (per curiam) (denial of request for continuance based on claim 
additional preparation time necessary because of court’s failure to enforce guilty plea not reversible 
error because defendant conceded position not changed in reliance on plea offer).

1242. See United States v. Veatch, 674 F.2d 1217, 1226 (9th Cir. 1981) (denial of request for continu
ance based on death of attorney’s father not reversible error because two competent cocounsel available 
to continue defense); United States v. Jimenez-Diaz, 659 F.2d 562, 567 (5th Cir. 1981) (denial of request 
for continuance based on claim substitute counsel had insufficient time to prepare for trial not revers
ible error because new attorney able to confer with former attorney before and during trial, new attor
ney given benefit of discovery orders, and defendant failed to show prejudice), cert, denied, 102 S. Ct. 
1754 (1982); United States v. Reed, 658 F.2d 624, 628 (8th Cir. 1981) (denial of request for continuance 
based on claim of insufficient preparation time not reversible error because counsel conducted them
selves ably at trial), cert, denied, 102 S. Ct. 1636 (1982); United States v. McManaman, 653 F.2d 458, 
460 (10th Cir. 1981) (denial of request for continuance based on claim of scheduling conflict not revers
ible error because cocounsel provided adequate representation at trial).

1243. See United States v. Sheehy, 670 F.2d 798, 799-800 (8th Cir. 1982) (per curiam) (denial of 
request for further continuance to enable substitute counsel to prepare for trial not reversible error 
because continuance already granted at commencement of trial and counsel able to interview all gov
ernment witnesses); United States v. Swarek, 656 F.2d 331, 337 (8th Cir.) (denial of request for continu
ance based on claim that coconspirator received continuance not reversible error because defendant 
previously granted three continuances and not clear when, if ever, coconspirator would be able to stand 
trial), cert, denied, 454 U.S. 1034 (1981).

1244. See Linton v. Perini, 656 F.2d 207, 212 (6th Cir. 1981) (denial of continuance reversible error 
partly because defendant charged with five serious crimes.), cert, denied, 102 S. Ct. 1036 (1982); United 
States v. Satterfield, 644 F.2d 1092, 1095 (5th Cir. 1981) (per curiam) (denial of continuance not revers
ible error partly because case not complex).

1245. 658 F.2d 230 (4th Cir. 1981) (per curiam).
1246. Id. at 231.

United States v. Sellers,1245 decided by the Fourth Circuit this term, illus
trates the difficulty of persuading an appellate tribunal that a trial court abused 
its discretion. In Sellers the defendant moved for a continuance to prepare for 
trial because the indictment was amended seven days before trial.1246 The 
Fourth Circuit found no abuse of discretion in the denial of a continuance, 
although the defendant was proceeding without the aid of counsel and had to 
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prepare for trial under prison conditions and restrictions.1247 The Fourth Cir
cuit stated that because the indictment amendment did not materially alter the 
charges, the two month period between the time that the defendant became 
aware of the charges and the date of the trial provided sufficient time for 
preparation.1248

1247. Id.
1248. Id.
1249. 670 F.2d 798 (8th Cir. 1982) (per curiam).
1250. 658 F.2d 624 (8th Cir. 1981), cert, denied, 102 S. Ct. 1636 (1982).
1251. The defendant in Sheehy argued that the court’s denial of the motion for continuance pre

vented defense counsel, who had been appointed to represent the defendant only four days prior to 
trial, from interviewing witnesses. 670 F.2d at 799. The defendants in Reed based their requests for 
continuances on the grounds that trial counsel had only three weeks to prepare for trial because of an 
intervening one week trial. 658 F.2d at 627.

1252. The Eighth Circuit first applied this test in Tasby v. United States, 451 F.2d 394, 399 (8th Cir. 
1971) (denial of continuance not abuse of discretion when court granted defense adequate time for 
preparation, defendant’s counsel conducted themselves ably, and no prejudicial error in admission of 
evidence), cert, denied, 405 U.S. 992 (1972).

1253. 670 F.2d at 799.
1254. 658 F.2d at 627-29.
1255. See Davis v. Parratt, 668 F.2d 451, 453 (8th Cir.) (denial of continuance to locate missing 

witness not abuse of discretion because defendant failed to subpoena or depose witness), cert, denied, 
102 S. Ct. 2249 (1982); Johnson v. Wyrick, 653 F.2d 1234, 1240-41 (8th Cir. 1981) (denial of continu
ance not abuse of discretion because request made less than one week before trial), cert, denied, 102 S. 
Ct. 1013 (1982); United States v. DeCoteau, 648 F.2d 1191, 1192 (8th Cir. 1981) (per curiam) (denial of 
continuance not abuse of discretion because request to subpoena witness made one day before trial).

1256. See Davis v. Parratt, 668 F.2d 451, 453 (8th Cir.) (denial of continuance not abuse of discretion 
because little likelihood that witness who failed to testify at state trial or postconviction and evidentiary 
hearings would be obtained quickly), cert, denied, 454 U.S. 849 (1982); Johnson v. Wyrick, 653 F.2d 
1234, 1240 (8th Cir. 1981) (denial of continuance not abuse of discretion because little likelihood wit
ness could be procured when two previous continuances granted and no record why witness unavaila
ble), cert, denied, 102 S. Ct. 1013 (1982).

1257. See United States v. Hensel, 672 F.2d 578, 579 (6th Cir.) (per curiam) (denial of request for 
continuance not abuse of discretion because trial court allowed defendant to proffer testimony of absent 

In United States v. Sheehy'249 1250 and United States v. Reed'™ the Eighth Cir
cuit this term reaffirmed its three-part test for determining whether denial of a 
continuance constitutes an abuse of discretion.1251 The Eighth Circuit’s test 
requires the court to consider the amount of time allowed for preparation of 
the case, the conduct of counsel at trial, and whether prejudice is apparent in 
the record.1252 Applying these factors in Sheehy, the court found that the trial 
court had not abused its discretion because it had granted an earlier continu
ance that allowed counsel time to interview all prosecution witnesses, counsel 
presented witnesses and made an effective opening statement, and defendant 
did not show what new evidence would have been introduced if the court had 
granted defense counsel more time.1253 In Reed the court found no abuse of 
discretion because the attorneys for both defendants had at least three weeks to 
prepare, the attorneys conducted themselves ably, and no prejudice was 
shown.1254

When a request for a continuance to procure a witness is denied, the circuit 
courts generally look to at least one of three factors to determine whether the 
denial was an abuse of discretion. These factors are the diligence of the de
fendant in attempting to procure the witness,1255 the likelihood of procuring 
the witness rapidly,1256 and whether the testimony would materially aid the 
defendant.1257 The Fifth1258 and Eleventh1259 Circuits have held that trial 
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courts should examine all three factors before denying the motion for 
continuance.

SPEEDY TRIAL

A defendant’s right to a speedy trial has constitutional and statutory under
pinnings. The due process clause of the fifth amendment1258 1259 1260 protects the de
fendant against intentional and prejudicial preaccusation delay.1261 The sixth 
amendment’s explicit speedy trial guarantee,1262 several statutes,1263 and fed
eral rules1264 shield a defendant from undue delays between accusation and 
the commencement of trial. Further, the Speedy Trial Act of 19741265 estab
lishes specific time limits to ensure that the various stages of a criminal pro

witness at suppression hearing and found testimony would not have changed result), cert, denied, 102 S. 
Ct. 2907 (1982): Johnson v. Wyrick, 653 F.2d 1234, 1240-41 (8th Cir. 1981) (denial of request for con
tinuance not abuse of discretion because testimony of absent expert would not have changed result), 
cert, denied, 102 S. Ct. 1013 (1982).

1258. Two panels of the Fifth Circuit used slightly different tests last term to determine whether a 
court abused its discretion in denying a continuance to secure the testimony of witnesses. In United 
States v. Walker, 621 F.2d 163 (5th Cir. 1980), the panel held that to show an abuse of discretion the 
movant must establish from the record that: (1) due diligence was exercised in trying to obtain the 
witness; (2) the witness’ testimony would be substantial and favorable; (3) the witness would have been 
available and willing to testify had the request been granted; and (4) the denial was prejudicial to the 
movant. Id. at 168 (quoting United States v. Miller, 513 F.2d 791, 793 (5th Cir. 1975)). A different 
panel of the Fifth Circuit, in Hicks v. Wainwright, 633 F.2d 1146 (5th Cir. 1981), affirmed the grant of a 
writ of habeas corpus because a state trial court had denied a continuance of only a few hours for the 
defendant to obtain his only expert witness’ testimony on the sole defense of insanity. Id. at 1147. The 
circuit court reviewed the following elements in evaluating the denial of a continuance: (1) the diligence 
of the defendant in interviewing the witness and procuring his presence; (2) the probability of procuring 
testimony; (3) the degree to which the testimony was expected to be favorable to the accused; and 
(4) the unique or cumulative nature of the testimony. Id. at 1149 (citing United States v. Uptain, 531 
F.2d 1281, 1287 (5th Cir. 1976)). The major difference between the two Fifth Circuit tests is the Walker 
court’s element of prejudice to the defendant. 621 F.2d at 168. This difference may be inconsequential, 
however, because appellate courts generally require a showing that the denial of a motion for continu
ance prejudiced the movant. See supra note 1236 and accompanying text (discussing requirement of 
prejudice to defendant).

1259. In Dickerson v. Alabama, 667 F.2d 1364 (11th Cir. 1982), the panel held that to show an abuse 
of discretion the movant must establish from the record that: (1) the defendant was diligent in attempt
ing to procure the witness; (2) there was a likelihood the witness could be procured rapidly; and (3) the 
testimony would materially aid the defendant. Id. at 1369-70.

1260. The fifth amendment provides in part that “[n]o person shall ... be deprived of life, liberty, 
or property, without due process of law.” U.S. Const, amend. V.

1261. See supra note 710 and accompanying text (discussing prosecutorial discretion to determine 
when charges brought).

1262. The sixth amendment provides in part that “[i]n all criminal prosecutions the accused shall 
enjoy the right to a speedy and public trial.” U.S. Const, amend. VI; see United States v. MacDonald, 
102 S. Ct. 1497, 1502 (1982) (speedy trial guarantee designed to minimize possibility of lengthy incar
ceration prior to trial, to reduce impairment of accused’s liberty while released on bail, and to shorten 
disruption of life caused by arrest); United States v. Marion, 404 U.S. 307, 320 (1971) (speedy trial right 
important safegard to prevent undue, oppressive incarceration prior to trial, to minimize anxiety ac
companying public accusation, and to limit possible impairment of defense resulting from long delay).

1263. See Interstate Agreement on Detainers Act, 18 U.S.C. §§ 1-8 (1976); Speedy Trial Act of 1974, 
18 U.S.C. §§ 3161-3174 (1976 & Supp. IV 1980); Juvenile Justice and Deliquency Pevention Act, 18 
U.S.C. §§5031-5042 (1976). See generally infra notes 1321-24 and accompanying text (discussing 
statutes).

1264. See Fed. R. Crim. P. 48(b) (authorizing dismissal of indictment for government’s unnecessary 
delay); id. 50(b) (requiring district courts to prepare plans for prompt disposition of cases). See gener
ally infra note 1319-20 and accompanying text (discussing rules 48(b) and 50(b)).

1265. 18 U.S.C. §§ 3161-3174 (1976 & Supp. IV 1980).
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ceeding progress properly.1266 The applicable protection in any particular case 
depends on whether the delay occurred before or after the government’s accu
sation of the defendant.

Preaccusation Delay. Statutes of limitations are the defendant’s primary
safeguard against prejudice from preaccusation delay.1267 Nevertheless, the 
due process guarantee of the fifth amendment also protects defendants from 
excessive preaccusation delay.1268 To establish a due process violation based 
on preaccusation delay, a defendant must show both that he actually was 
prejudiced by the preindictment delay, and that the delay was intentional and 
improperly motivated.1269

The defendant’s burden in establishing actual prejudice is a heavy one: he 
must provide definite proof that the preaccusation delay substantially 
prejudiced his defense.1270 This term defendants unsuccessfully based claims 
of actual prejudice on extensive delay,1271 loss or scattering of witnesses,1272

1266. Id. § 3161 (specifying time limits between arrest, indictment and trial and acceptable delays 
within each of those periods). See generally infra notes 1326-45 and accompanying text (discussing 
Speedy Trial Act).

1267. See United States v. Lovasco, 431 U.S. 783, 789 (1977) (statutes of limitations are primary 
safeguards against stale prosecutions); United States v. Hendricks, 661 F.2d 38, 39 (5th Cir. 1981) 
(same); United States v. Levine, 658 F.2d 113, 126 (3d Cir. 1981) (same).

1268. See United States v. Lovasco, 431 U.S. 783, 789-90 (1977) (due process clause of fifth amend
ment plays limited role protecting defendant against oppressive preaccusation delay); United States v. 
Marion, 404 U.S. 307, 324 (1971) (statute of limitations does not fully define defendant’s rights with 
respect to preindictment delay).

A defendant waives his speedy trial right, however, if he knowingly and voluntarily enters a guilty 
plea. See United States v. Jackson, 659 F.2d 73, 73-74 (5th Cir. 1981) (per curiam) (allegation that 
eight-year delay between incarceration in Cuba for hijacking plane and extradition to United States for 
trial violated due process need not be considered; defendant’s guilty plea waived all nonjurisdictional 
defects in proceedings, including speedy trial claim), cert, denied, 102 S. Ct. 1637 (1982); United States 
v. Broussard, 645 F.2d 504, 505 (5th Cir. 1981) (per curiam) (entry of knowing and voluntary guilty 
plea waives all nonjurisdictional defects in proceeding).

1269. See United States v. Lovasco, 431 U.S. 783, 790, 795-96 (1977) (due process inquiry must 
consider both proof of prejudice and reasons for delay; no due process violation when delay due to 
legitimate government investigation); United States v. Marion, 404 U.S. 307, 324 (1971) (due process 
clause requires dismissal of indictment if preindictment delay substantially prejudiced right to fair trial 
and delay was intentional device to gain tactical advantage over accused); United States v. Brown, 667 
F.2d 566, 568 (6th Cir. 1982) (per curiam) (no due process violation when defendant failed to show 
delay caused substantial prejudice and was intended to gain tactical advantage); Martinez v. Romero, 
661 F.2d 143, 144 (10th Cir. 1981) (per curiam) (constitutionality of preindictment delay tested by 
standards of substantial prejudice and improper motivation); United States v. Reed, 647 F.2d 849, 852 
(8th Cir. 1981) (indictment may be dismissed for preindictment delay if apparent that delay unreasona
ble and prejudicial to defendant).

1270. See United States v. Brown, 667 F.2d 566, 568 (6th Cir. 1982) (per curiam) (dismissal for 
preindictment delay warranted only when defendant shows right to fair trial substantially prejudiced); 
Martinez v. Romero, 661 F.2d 143, 144 (10th Cir. 1981) (per curiam) (defendant must show delay 
caused substantial prejudice to defense); United States v. Mills, 641 F.2d 785, 788 (9th Cir.) (proof of 
actual prejudice must be definite, not speculative), cert, denied, 454 U.S. 902 (1981).

The requirement that actual prejudice be established is the most crucial difference between the fifth 
and sixth amendment tests for speedy trial violations. United States v. Mills, 641 F.2d 785, 788 n.l (9th 
Cir.), cert, denied, 102 S. Ct. 409 (1981). The Supreme Court has held that an affirmative demonstra
tion of prejudice is unnecessary to establish a sixth amendment violation, but is only one of the factors 
to be considered. See Barker v. Wingo, 407 U.S. 514, 530 (1972) (four part balancing test employed in 
analysis of sixth amendment speedy trial claims). But see infra note 1311 and accompanying text (dis
cussing lower court applications of Barker test and tendency to find no sixth amendment violation 
without showing of prejudice).

1271. See United States v. Brown, 667 F.2d 566, 568 (6th Cir. 1982) (per curiam) (due process not 
violated by 68-month delay between commencement of Internal Revenue Service investigation and
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impairment of witnesses’ memory,* 1272 1273 and loss of evidence.1274

date of indictment because defendants failed to prove delay caused substantial prejudice); United 
States v. Bruscino, 662 F.2d 450, 462 (7th Cir. 1981) (due process not violated by 14-month delay 
between date of murder and date of indictment because defendant failed to show passage of time more 
prejudical to its case than to government’s case).

1272. See United States v. Riley, 657 F.2d 1377, 1388-89 (8th Cir. 1981) (due process not violated by 
preaccusation delay during which two potential defense witnesses lost because risk of loss of witnesses 
inherent in any delay).

1273. See United States v. Brown, 667 F.2d 566, 568 (6th Cir. 1982) (per curiam) (allegation in tax 
evasion case that 68-month delay impaired witnesses’ memory insufficient to establish due process vio
lation; defendant unable to show that accountant’s memory loss substantially prejudiced right to fair 
trial); United States v. Bruscino, 662 F.2d 450, 461-62 (7th Cir. 1981) (allegation in murder case that 14- 
month delay impaired witnesses’ memories insufficient to establish prejudice; defendant failed to show 
that impairment more harmful to its case than to government’s case).

1274. See United States v. Brown, 667 F.2d 566, 568 (6th Cir. 1982) (per curiam) (allegation that 
delay resulted in loss of documentary evidence relevant to tax evasion charge insufficient to establish 
due process violation; defendant failed to show substantial prejudice to right to fair trial); United States 
v. Bruscino, 662 F.2d 450, 461-62 (7th Cir. 1981) (allegation that delay resulted in destruction of possi
ble evidence insufficient to establish due process violation; defendant failed to show destruction more 
harmful to its case than to government’s case); United States v. Reed, 647 F.2d 849, 852 (8th Cir. 1981) 
(allegation that delay resulted in loss of two witnesses insufficient to establish due process violation 
because delay resulted from ongoing investigation).

1275. 641 F.2d 785 (9th Cir.), cert, denied, 102 S. Ct. 409 (1981).
1276. Id. at 789.
1277. Id. The defendants, who were charged with murdering a fellow prison inmate, alleged that 

they were prejudiced by the loss of witnesses that they knew only by prison nicknames and that had 
been transferred to other facilities or released. Id. at 788. The court stated that prison nicknames were 
insufficient identification and that the existence of the witnesses was speculative. Id. at 789.

1278. See United States v. Lovasco, 431 U.S. 783, 789-90 (1977) (showing of actual prejudice neces
sary but not dispositive of validity of due process claims); United States v. Mills, 641 F.2d 785, 788 (9th 
Cir.) (prejudice necessary but not sufficient element of due process claim), cert, denied, 454 U.S. 902 
(1981).

1279. See United States v. Lovasco, 431 U.S. 783, 795-96 (1977) (no due process violation when 
delay caused by good faith investigation aimed at identification of others that may have participated in 
offense, even assuming defendant prejudiced by lapse of time); United States v. Marion, 404 U.S. 307, 
324-25 (1971) (no due process violation when defendant failed to show delay intended by government 
to gain tactical advantage or harass defendant); United States v. Brown, 667 F.2d 566, 568 (6th Cir. 
1982) (per curiam) (same); United States v. Bruscino, 662 F.2d 450, 462 (7th Cir. 1981) (no due process 
violation despite failure of government to offer compelling reason for preindictment delay because 
defendant failed to show government delayed indictment solely to gain tactical advantage); United 
States v. Hendricks, 661 F.2d 38, 40 (5th Cir. 1981) (same); United States v. Riley, 657 F.2d 1377, 1388- 
89 (8th Cir. 1981) (no due process violation because, even assuming allegation of prejudice sufficient, 
defendant failed to show delay intentional or undertaken to gain tactical advantage); United States v. 
Reed, 647 F.2d 849, 852 (8th Cir. 1981) (no due process violation when delay resulted from investiga
tion and no indication that delay undertaken to gain tactical advantage).

Last term the Eighth Circuit stated that the ultimate factor in determining whether a deliberate delay 

United States v. Mills,1275 recently decided by the Ninth Circuit, illustrates 
the degree of scrutiny that courts apply to claims of actual prejudice. In Mills 
the court held that the destruction of evidence did not establish actual 
prejudice because the defendant failed to show that the evidence would have 
been available in the absence of the preindictment delay.1276 The court also 
held that the loss of witnesses did not result in actual prejudice because the 
defendants could not identify sufficiently the witnesses nor adequately relate 
the substance of the witnesses’ testimony.1277

Actual prejudice is necessary but not sufficient to establish a fifth amend
ment claim based on preaccusation delay.1278 In addition to showing 
prejudice, a defendant must demonstrate that the government purposefully 
designed the delay to harass him or to gain a tactical advantage.1279 The re
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quirement that the defendant show that the delay was both intentional and 
improper reflects the courts’ reluctance to interfere with the discretion sur
rounding the prosecutorial process.1280 This term, for example, the Eighth Cir
cuit refused to find that a nineteen month delay resulting from a continuing 
investigation and an attempt to obtain immunity for a government witness was 
improper.1281 Similarly, the Seventh Circuit held that a preaccusation delay 
resulting from the government’s vigorous investigation of alleged fraud did not 
violate the due process clause.1282

is “tactical” is whether the government engineered the delay to impair the defendant’s ability to mount 
an effective defense. United States v. Dennis, 625 F.2d 782, 794 (8th Cir. 1980).

1280. See United States v. Lovasco, 431 U.S. 783, 790 (1977) (due process clause permits courts to 
determine whether delay violates fundamental notions of justice, not to review prosecutor’s judgment 
regarding timing of indictment); United States v. Ciampaglia, 628 F.2d 632, 639 (1st Cir.) (prosecutor 
has wide discretion in deciding whether to delay accusation to gather additional evidence; strict scru
tiny of government’s decisions would pressure prosecutors into early and possibly unwarranted prose
cutions to avoid claims of unjustified delay), cert, denied, 449 U.S. 956 (1980); cf. United States v. 
Bruscino, 662 F.2d 450, 462 (7th Cir. 1981) (no constitutional requirement that prosecutors file charges 
immediately after establishing probable cause of guilt).

1281. United States v. Reed, 647 F.2d 849, 852 (8th Cir. 1981). The court stated that an “investiga
tive delay” was fundamentally unlike a delay undertaken by the government to gain a tacticial advan
tage over the defendant. Id. Last term the Fifth Circuit also held that because an “investigative delay” 
was unlike an intentional device to gain a tactical advantage, it did not violate due process. United 
States v. Nixon, 634 F.2d 306, 310 (5th Cir.), cert, denied, 454 U.S. 828 (1981).

1282. United States v. Read, 658 F.2d 1225, 1240 (7th Cir. 1981).
1283. The sixth amendment provides in part that “(i]n all criminal prosecutions, the accused shall 

enjoy the right to a speedy and public trial.” U.S. Const, amend. VI.
1284. See infra notes 1321-24 and accompanying text (discussing applicable federal statutes).
1285. See United States v. MacDonald, 102 S. Ct. 1497, 1501 (1982) (sixth amendment speedy trial 

right attaches when formal criminal charge instituted and criminal prosecution begins; both period 
between arrest and indictment and period after indictment considered in evaluating speedy trial claim); 
United States v. Marion, 404 U.S. 307, 313 (1971) (sixth amendment speedy trial provision activated 
when putative defendant formally accused and criminal prosecution begins); United States v. Greer, 
655 F.2d 51, 52 (5th Cir. 1981) (constitutional assurance of speedy trial attaches upon arrest, return of 
indictment, or filing of information, whichever occurs first).

1286. 102 S. Ct. 1497 (1982).
1287. Id. at 1502. The Court also stated that the due process clause and statutes of limitations, rather 

than the sixth amendment speedy trial provision, were the primary means of preventing prejudice to 
the defendant resulting from the passage of time. Id.; accord United States v. Marion, 404 U.S. 307,320 
(1971) (although delay between arrest, indictment, and trial may impair ability to present effective 
defense, speedy trial guarantee protects against evils other than actual or possible prejudice to accused s 
defense). But see Barker v. Wingo, 407 U.S. 514, 532 (1972) (limitation of possible impairment of 
defense most important interest sixth amendment speedy trial guarantee protects). See generally infra 
notes 1288-1309 and accompanying text (discussing Barker'?, enumeration of interests protected by 
sixth amendment).

In MacDonald the defendant was indicted on civilian charges four years after military charges re
lated to the same incident were dismissed. 102 S. Ct. 1497, 1499-1500 (1982). The Court held that the 
sixth amendment speedy trial clause does not apply after the government formally dismisses charges. 

Postaccusation Delay. The sixth amendment,1283 as well as a panoply of
federal statutes,1284 safeguards a defendant’s right to a speedy trial, once he is 
arrested or indicted.1285 This term, in United States v. MacDonald™6 the 
Supreme Court explained that the sixth amendment speedy trial guarantee is 
“designed to minimize the possibility of lengthy incarceration prior to trial, to 
reduce the . . . substantial impairment of liberty imposed on an accused while 
released on bail, and to shorten the disruption of life caused by arrest and the 
presence of unresolved criminal charges.”1287

In analyzing a defendant’s sixth amendment speedy trial claim, federal 
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courts look to the four part test enunciated by the Supreme Court in Barker v. 
Wingo.This test balances the length of the delay, the reason for the delay, 
the efficacy of the defendant’s assertion of his speedy trial right, and the degree 
of prejudice that the defendant has suffered.1288 1289 The Court stated that the bal
ancing test compels courts to consider speedy trial claims on an ad hoc basis 
and that lower courts are free to consider relevant factors in addition to those 
enunciated in Barker when making a speedy trial determination.1290

Id. at 1502. Therefore, the time between the dismissal of the military charges and the subsequent 
civilian indictment could not be considered in analyzing a speedy trial claim. Id. at 1502-03.

1288. 407 U.S. 514 (1972); see Jamerson v. Estelle, 666 F.2d 241, 243 (5th Cir. 1982) (applying stan
dard articulated in Barker to determine whether defendant’s sixth amendment right to speedy trial 
violated); Isaac v. Perrin, 659 F.2d 279, 282 (1st Cir. 1981) (same); United States v, Greer, 655 F.2d 51, 
52 (5th Cir. 1981) (same).

A district court’s denial of a sixth amendment speedy trial claim is not subject to interlocutory ap
peal. See United States v. MacDonald, 435 U.S. 850, 857-59, 861 (1978) (trial court’s denial of speedy 
trial motion not final and claim not collateral issue; thus, no constitutional violation to proceed with 
trial following denial of motion); United States v. Grabinski, 674 F.2d 677, 680 (8th Cir.) (per curiam) 
(though claim based on Speedy Trial Act, MacDonald applicable; no right to interlocutory appeal be
cause district court’s denial of claim is not final order), cert, denied, 51 U.S.L.W. 3254 (U.S. Oct. 5, 
1982) (No. 81-2173).

1289. Barker v. Wingo, 407 U.S. 514, 530 (1972).
1290. Id. at 532-33; see Jamerson v. Estelle, 666 F.2d 241, 243 (5th Cir. 1982) (no single factor 

articulated in Barker determinative in speedy trial right analysis; courts may consider other relevant 
circumstances); United States v. McGrath, 622 F.2d 36, 40 (2d Cir. 1980) (same); United States v. 
Anderson, 621 F.2d 292, 293-94 (8th Cir.) (same), cert, denied, 449 U.S. 1021 (1980).

1291. Barker v. Wingo, 407 U.S. 514, 530 (1972).
1292. Id.; see Jamerson v. Estelle, 666 F.2d 241, 243 (5th Cir. 1982) (examination of other considera

tions unnecessary if length of delay found presumptively prejudicial).
A court, however, may examine the defendant’s speedy trial claim in light of the remaining factors 

without declaring the time period to be presumptively prejudicial. See United States v. Greer, 655 F.2d 
51, 52-53 (5th Cir. 1981) (although length of delay fell between lengths circuit previously found non- 
prejudicial and prejudicial, court proceeded with Barker analysis without determining prejudice issue).

1293. See United States v. Arkus, 675 F.2d 245, 248 (9th Cir. 1982) (six-month delay between filing 
of original indictment and commencement of trial not presumptively prejudicial); United States v. 
Gonzalez, 671 F.2d 441, 444 (11th Cir.) (90-day delay between arrest and trial not presumptively preju
dicial), rer/. denied, 102 S. Ct. 2279 (1982).

1294. See Jamerson v. Estelle, 666 F.2d 241, 243 (5th Cir. 1982) (44-month delay between indictment 
and trial sufficient to trigger further Barker inquiry); Isaac v. Perrin, 659 F.2d 279, 282 (1st Cir 1981) 
(ten-month delay between arraignment and trial sufficient to trigger further Barker inquiry, given rela
tively simple nature of aggravated felonious sexual assault charge); United States ex rel. Abdus-Sabur 
v. Cuyler, 653 F.2d 828, 830-31 (3d Cir.) (25-month delay between arrest and trial sufficient to trigger 
further Barker inquiry), cert, denied, 454 U.S. 1088 (1981); United States v. Moore, 653 F.2d 384, 388 
(9th Cir.) (over ten-month delay between arraignment pursuant to first indictment and trial on charges 
set forth in second indictment sufficient to trigger further Barker inquiry), cert, denied 102 S. Ct. 680 
(1981).

After courts determine that the length of the delay is sufficent to trigger further Barker analysis, they 
do not focus on this factor. Thus, even in cases involving long delays, the defendant must introduce 
evidence related to the other Barker factors in order to prevail on a speedy trial claim. See Jamerson v. 
Estelle, 666 F.2d 241, 243-45 (5th Cir. 1982) (despite 44-month postindictment delay, speedy trial right 
not violated; reasons for delay were valid, defendant did not raise issue until commencement of trial, 
and defendant failed to demonstrate sufficient prejudice); United States ex rel. Abdus-Sabur v. Cuyler, 

The first Barker criterion, the length of the delay, is a threshold “triggering 
mechanism.”1291 A court need not inquire into the other Barker factors unless 
it finds the delay presumptively prejudicial.1292 Although courts have not de
fined precisely the boundaries of a presumptively prejudicial delay, courts of 
appeals this term found that delays of six months or less were not prejudi
cial,1293 while delays in excess of ten months were presumptively 
prejudicial.1294



532 The Georgetown Law Journal [Vol. 71:449

A court that finds a postaccusation delay presumptively prejudicial will pro
ceed to the second Barker criterion and consider whether the government has 
offered valid reasons for the delay.1295 In analyzing government justifications, 
courts weigh delays intended to gain a trial advantage more heavily against the 
government than unintentional delays resulting from institutional dysfunc
tion.1296 In addition, courts do not hold the government responsible for delays 
that result directly from the defendant’s actions.1297 This term courts of ap
peals rejected defendants’ speedy trial claims when the postaccusation delay 
resulted from institutional procedures and difficulties,1298 government negli
gence in failing to expedite the prosecution’s case,1299 government attempts to 
extradite the defendant,1300 government failure to prosecute when the defend
ant faced a death sentence following his conviction on another charge,1301 and 
prosecutorial misconduct resulting in a retrial several years after the indict
ment was returned.1302

653 F.2d 828, 830-31 (3d Cir.) (despite 25-month postindictment delay, speedy trial right not violated; 
defendant reponsible for most of delay, claim not asserted for 16 months, and defendant failed to 
demonstrate sufficient prejudice), cert, denied, 454 U.S. 1088 (1981).

1295. See, e.g. United States v. Greer, 655 F.2d 51, 52-53 (5th Cir. 1981) (government justifications 
for one-year delay valid; delay attributable to defendant’s actions and professional inattentiveness); 
United States ex rel. Abdus-Sabur v. Cuyler, 653 F.2d 828, 830-31 (3d Cir.) (justifications for 25-month 
delay valid; all except five months attributable to defendant’s actions and remaining delay due to court 
backlog), cert, denied, 454 U.S. 1088 (1981); United States v. Moore, 653 F.2d 384, 389 (9th Cir.) (justifi
cations for ten-month delay valid; delay caused by government attempt to extradite defendant), cert, 
denied, 102 S. Ct. 680 (1981).

1296. Barker v. Wingo, 407 U.S. 514, 531 (1972). The Court stated that although neutral reasons, 
such as negligence and overcrowded calendars, are to be weighed less heavily, they must be considered 
because the responsibility for such conditions rests with the government. Id. Legitimate reasons, such as 
missing witnesses, however, should serve to justify a delay. Id.; see Isaac v. Perrin, 659 F.2d 279, 282 
(1st Cir. 1981) (delay intended to hamper defense weighted more heavily against government than 
delay resulting from neutral reasons; delay serving legitimate purpose not to be held against govern
ment); United States v. Greer, 655 F.2d 51, 53 (5th Cir. 1981) (unintentional delay attributable to 
negligence weighs less heavily against government than delay designed to give trial advantage).

1297. See United States v. Greer, 655 F.2d 51, 53 (5th Cir. 1981) (government not responsible for 
portion of delay attributable to defendant’s motions to dismiss and to suppress evidence); United States 
ex rel. Abdus-Sabur v. Cuyler, 653 F.2d 828, 830 (3d Cir.) (government not responsible for portion of 
delay attributable to unprofessional conduct of initial attorney dismissed by court, substitute counsel’s 
need for time to prepare and motion for transfer of case), cert, denied, 454 U.S. 1088 (1981); United 
States v. Gilliss, 645 F.2d 1269, 1273 n.7 (8th Cir. 1981) (government not responsible for delay between 
defendant’s guilty plea and successful collateral attack or delay resulting from defense motions and 
psychiatric evaluations).

1298. See Isaac v. Perrin, 659 F.2d 279, 289-83 (1st Cir. 1981) (rejecting defendant’s speedy trial 
claim when portion of delay attributable to state’s two-tiered system, which prescribes representation by 
new counsel at second stage of pretrial proceedings and judicial negligence in scheduling trial for week 
in which no juries available); United States ex rel. Abdus-Sabur v. Cuyler, 653 F.2d 828, 830-31 (3d 
Cir.) (rejecting speedy trial claim when delay attributable to defendant’s actions and court’s scheduling 
difficulties), cert, denied, 454 U.S. 1088 (1981).

1299. See United States v. Greer, 655 F.2d 51, 52-53 (5th Cir. 1981) (rejecting defendant’s speedy 
trial claim although majority of delay attributable to government’s negligent filing of invalid indict
ment); cf. United States v. Budzyna, 666 F.2d 666, 671 (1st Cir. 1981) (rejecting defendant’s speedy trial 
claim because defendant failed to show that government acted in less than good faith in conducting 
litigation).

1300. See United States v. Moore, 653 F.2d 384, 389 (9th Cir.) (rejecting defendant’s speedy trial 
claim because government promptly sought extradition of defendant and did not obtain trial advan
tages from delay), cert, denied, 102 S. Ct. 680 (1981).

1301. See Jamerson v. Estelle, 666 F.2d 241, 244-45 (5th Cir. 1982) (rejecting defendant’s speedy trial 
claim because government justifiably chose not to expend scarce judicial and prosecutorial resources in 
trying defendant prior to commutation of death sentence).

1302. See Cooper v. Mitchell, 647 F.2d 437, 440-41 (4th Cir.) (rejecting speedy trial claim raised at 
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A defendant need not satisfy the third Barker criterion, a timely and vigor
ous assertion of the speedy trial right, to establish a sixth amendment viola
tion.1303 Similarly, a defendant’s failure to assert his speedy trial right before 
or during trial is not a waiver of that protection.1304 Nonetheless, failure to 
assert the right or a dilatory assertion undercuts a defendant’s contention that 
his sixth amendment rights were violated.1305 A defendant gives strong eviden
tiary weight to his claim, however, by vigorously asserting his speedy trial 
right.1306

retrial necessitated by prosecutorial misconduct; defendant who obtains reversal of conviction may be 
retried notwithstanding normal delay incident to such proceedings), cert, denied, 454 U.S. 849 (1981).

1303. Barker v. Wingo, 407 U.S. 514, 528-29 (1972). The Barker Court stated, however, that because 
a defendant has some responsibility to assert his speedy trial right, his assertion or failure to assert must 
be considered in any speedy trial analysis. Id.

1304. Id. A court will uphold a waiver of the sixth amendment speedy trial right, however, if it is 
freely, voluntarily, and knowingly made. See United States v. Spaulding, 588 F.2d 669, 670 (9th Cir. 
1978) (defendant’s signature on waiver form illustrates free, voluntary, and knowing consent to delay of 
trial date); cf. United States v. Patterson, 652 F.2d 1046, 1047-48, 1048 n.7 (D.C. Cir.) (no merit in 
defendant’s complaint that he was judicially compelled to waive speedy trial right; defendant aware 
that postponement of trial date would result if motion for substitute counsel granted), cert, denied, 102 
S. Ct. 412 (1981). See generally Johnson v. Zerbst, 304 U.S. 458, 464 (1937) (waiver of constitutional 
right must be “intelligent”).

1305. Barker v. Wingo, 407 U.S. 514, 531-32 (1972); see Jamerson v. Estelle, 666 F.2d 241, 244 (5th 
Cir. 1982) (failure to assert speedy trial claim until day trial began militates against claim that right 
denied); United States ex rel. Abdus-Sabur v. Cuyler, 653 F.2d 828, 830 (3d Cir.) (failure of defendant’s 
first attorney to assert right during first 16 months of 25-month delay undermines speedy trial claim), 
cert, denied, 454 U.S. 1088 (1981).

1306. Barker v. Wingo, 407 U.S. 514, 531-32 (1972); see Isaac v. Perrin, 659 F.2d 279, 283 (1st Cir. 
1981) (defendant’s vigorous assertion of speedy trial right several times during ten-month delay weighs 
in his favor); United States v. Greer, 655 F.2d 51, 53 (5th Cir. 1981) (defendant’s timely assertion of 
speedy trial right weighs in his favor). But see United States v. Moore, 653 F.2d 384, 389 (9th Cir.) 
(defendant’s timely assertion of speedy trial right does not enhance claim because assertion must be 
viewed as tactical effort to forestall government extradition attempt), cert, denied, 102 S. Ct. 680 (1981).

1307. Barker v. Wingo, 407 U.S. 514, 532 (1972).
1308. Id.
1309. Id.; see United States v. Tercero, 640 F.2d 190, 194 (9th Cir. 1980) (ability to prepare defense is 

most important interest impaired by postaccusation delay), cert, denied, 449 U.S. 1084 (1981); United 
States v. Carreon, 626 F.2d 528, 534 (7th Cir. 1980) (same). But see United States v. MacDonald, 102 S. 
Ct. 1497, 1501 (1982) (sixth amendment not primarily intended to prevent prejudice to defendant be
cause of passage of time). See generally supra note 1287 and accompanying text (discussing interests 
MacDonald states sixth amendment designed to protect).

1310. See Barker v. Wingo, 407 U.S. 514, 533 (1972) (none of four factors necessary or sufficient to 
establish violation of speedy trial right); see also Moore v. Arizona, 414 U.S. 25, 26 (1973) (per curiam) 
(Barker expressly rejects notion that affirmative demonstration of prejudice necessary to establish viola
tion of right to speedy trial); United States v. Mills, 641 F.2d 785, 788 n.l (9th Cir.) (same), cert, denied, 
454 U.S. 902 (1981). See generally supra note 1290 and accompanying text (discussing application of 
Barker balancing test).

1311. See United States v. Hendricks, 661 F.2d 38, 42-43 (5th Cir. 1981) (application of fourth

The final Barker criterion requires that the court measure prejudice to the 
defendant by analyzing each of the interests protected by the speedy trial guar
antee.1307 The Court identified three such interests: (1) prevention of oppres
sive pretrial incarceration; (2) minimization of anxiety and concern; and (3) 
limitation of the possibility that delay will impair the defense.1308 Further, the 
Court stated that the third interest is the most important because the inability 
to prepare a defense skews the entire judicial system.1309 Although a defendant 
need not affirmatively demonstrate prejudice to establish a violation of the 
speedy trial right,1310 courts often refuse to find a violation of this right when 
defendants fail to demonstrate prejudice.1311 This term courts rejected claims 
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of prejudice resulting from pretrial detention1312 and increased anxiety.1313 
Similarly, courts rejected claims based on allegations of defense impairment 
when the defendant failed to demonstrate that the delay caused loss of mem
ory by either witnesses1314 or the defendant,1315 regarding a material fact in 
issue.1316

When a court determines that a defendant’s sixth amendment right to a 
speedy trial was violated, it must dismiss the indictment with prejudice.1317 A 
court may order alternative relief, however, if Barker elements exist but do not 
amount to a speedy trial violation.1318

Barker criterion determinative in rejection of speedy trial claim because defendant failed to demon
strate that his faded memory impaired his defense); United States v. Wilson, 657 F.2d 755, 765 (5th Cir. 
1981) (per curiam) (analysis of other Barker factors unnecessary if defendant fails to establish 
prejudice; speedy trial claim rejected because defendant failed to show he was subjected to oppressive 
pretrial incarceration or anxiety, or that defense impaired in any way), cert, denied, 102 S. Ct. 1456 
(1982); cf. Isaac v. Perrin, 659 F.2d 279, 284-85 (1st Cir. 1981) (no one factor dispositive in Barker 
analysis; speedy trial claim rejected because court found defendant’s failure to establish substantial 
prejudice significant).

1312. See United States v. Hendricks, 661 F.2d 38, 43 (5th Cir. 1981) (rejecting speedy trial claim 
based on allegation that incarceration for state offense at time of federal indictment was oppressive 
pretrial incarceration resulting in prejudice from loss of opportunity for concurrent sentencing because 
imprisonment related to state, not federal, charge; prosecutor unaware of defendant’s imprisonment; 
defendant made no demand for trial on federal charge; and period of possible concurrence minimal); 
Isaac v. Perrin, 659 F.2d 279, 284 (1st Cir. 1981) (rejecting speedy trial claim of prejudice resulting from 
oppressive pretrial incarceration because defendant ultimately convicted and time spent in pretrial in
carceration subtracted from sentence); United States v. Greer, 655 F.2d 51, 53 (5th Cir. 1981) (rejecting 
allegation that seven-month pretrial incarceration was oppressive because incarceration was in state 
facility as consequence of state criminal proceeding).

1313. See Isaac v. Perrin, 659 F.2d 279, 284 (1st Cir. 1981) (rejecting speedy trial claim that defend
ant prejudiced by anxiety resulting from ten-month delay because detainer from another state on unre
lated charge could not be executed until after trial; anxiety not major factor in balancing process when 
delay relatively short). Last term courts also rejected speedy trial claims based on allegations of in
creased anxiety. See United States v. Hill, 622 F.2d 900, 910 (5th Cir. 1980) (anxiety inherent in postac
cusation delay insufficient to establish prejudice); United States v. McGrath, 622 F.2d 36, 41 (2d Cir. 
1980) (defendant’s professions of anxiety arising from postaccusation delay too ephemeral to support 
speedy trial claim without specific assertions of prejudice).

1314. See Jamerson v. Estelle, 666 F.2d 241, 244-45 (5th Cir. 1982) (rejecting claim of impaired 
defense resulting from memory loss of prosecution witness because defendant did not affirmatively 
show how such loss impaired defense); Isaac v. Perrin, 659 F.2d 279, 284-85 (1st Cir. 1981) (rejecting 
claim of impaired defense resulting from prosecution witnesses’ memory loss which undermined de
fendant’s alibi defense because memory losses restricted to minor issues and defendant exploited losses 
in closing arguments); United States v. Greer, 655 F.2d 51, 53-54 (5th Cir. 1981) (rejecting claim of 
impaired defense resulting from memory loss of defendant’s principal witness because no demonstra
tion that witness suffered memory loss regarding any significant matter).

1315. See United States v. Hendricks, 661 F.2d 38, 42 (5th Cir. 1981) (rejecting claim of impaired 
defense resulting from defendant’s memory loss concerning circumstances surrounding confession be
cause record revealed defendant’s memory regarding confession highly selective in his favor and evi
dence of guilt abundant in absence of confession).

1316. See Jamerson v. Estelle, 666 F.2d 241, 245 (5th Cir. 1982) (to demonstrate prejudice necessary 
to constitute speedy trial violation, loss of memory must relate substantially to material fact); United 
States v. Hendricks, 661 F.2d 38, 42 (5th Cir. 1981) (same).

1317. Barker v. Wingo, 407 U.S. 514, 522 (1972); see Strunk v. United States, 412 U.S. 434, 439-40 
(1973) (Barker expressly states dismissal is only possible remedy); United States v. Tercero, 640 F.2d 
190, 195 (9th Cir. 1980) (reversal of conviction, vacation of sentence, and dismissal of indictment is only 
remedy available when sixth amendment speedy trial right violated), cert, denied, 449 U.S. 1084 (1981).

1318. See Atkins v. Michigan, 644 F.2d 543, 548-49 (6th Cir.) (after determining that prosecutions 
interlocutory appeal was primary cause of unreasonable delay, district court ordered commencement of 
trial; existence of sixth amendment violation warranting dismissal not ascertainable until completion of 
trial), cert, denied, 452 U.S. 964 (1981); Cobb v. Aytch, 643 F.2d 946, 960 (3d Cir. 1981) (although 
transfer could prolong pretrial detention and impair preparation of defense, district court s order en
joining long distance, pretrial transfer of defendants affirmed).
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In addition to the sixth amendment, a number of statutes and the Federal 
Rules of Criminal Procedure contain speedy trial provisions. Rules 48(b)1319 
and 50(b)1320 of the Federal Rules of Criminal Procedure give trial courts dis
cretion to dismiss cases not promptly brought to trial. The Interstate Agree
ment on Detainers Act1321 and the Speedy Trial Act of 19741322 both establish 
maximum time periods between the various stages of pretrial proceedings. The 
Juvenile Justice and Delinquency Prevention Act1323 also contains a speedy 
trial provision.1324

The Speedy Trial Act of1974. In contrast to the judicially created bal
ancing test courts apply to sixth amendment speedy trial claims,1325 the Speedy

1319. Fed. R. Crim. P. 48(b) (authorizing dismissal for any “unnecessary delay” on the govern
ment's part in presenting charge to grand jury, filing an information against the defendant in district 
court, or bringing the defendant to trial). See United States v. Booth, 669 F.2d 1231, 1241 (9th Cir. 
1981) (government appeal of suppression order not “unnecessary delay” under rule 48(b); delay neces
sary to permit government to exercise right to appeal and evidence suppressed provided substantial 
proof of material facts).

Courts may use the Barker test to ascertain whether delay is unnecessary for purposes of rule 48(b). 
See United States v. Hill, 622 F.2d 900, 908 (5th Cir. 1980) (dismissal under rule 48(b) required only 
when Barker analysis demonstrates unnecessary delay resulted in sixth amendment violation). A de
fendant may appeal a trial court’s failure to exercise its authority under rule 48(b) only if he requested 
the court to order dismissal. See United States v. DiFrancesco, 604 F.2d 769, 776 (2d Cir. 1979) (de
fendant who fails to move for dismissal under rule 48(b) can not raise issue on appeal), rev’d on other 
grounds, 449 U.S. 117 (1980). A district court’s decision not to dismiss an indictment pursuant to rule 
48(b) is reviewable only for an abuse of discretion. United States v. Moore, 653 F.2d 384, 389 (9th 
Cir.), cert, denied, 102 S. Ct. 680 (1981).

1320. Fed. R. Crim. P. 50(b) (requiring district courts to prepare plans for the prompt disposition of 
cases).

1321. 18 U.S.C. app. §§ 1-8 (1976). Pursuant to article III of section 2, a trial must commence within 
180 days of a prisoner’s request for trial on charges pending in a different jurisdiction. Id. app. § 2, art. 
111(a). Dismissal is authorized if the 180-day limit is not met. Id. app. § 2, art. 111(d); see United States 
v. Sanders, 669 F.2d 609, 610-11 (9th Cir.) (180 day limit not applicable to charges for related offenses 
not pending at time detainer lodged), cert, denied, 102 S. Ct. 2044 (1982). A trial court may grant a 
continuance of the limit, however, if good cause is shown in open court. 18 U.S.C. app. § 2, art. 111(a) 
1976.

Under article IV of the Act, an official of the jurisdiction in which an untried charge is pending may 
request temporary custody of a prisoner incarcerated in another state. Id. app. § 2, art. IV(a). A trial 
must commence within 120 days of the prisoner’s arrival in the receiving state. Id. app. § 2, art. IV(c). 
Dismissal is authorized if the time limit is not met. Id. app. § 2, art. lV(e). A trial court may grant a 
continuance beyond the 120-day Emit if good cause is shown in open court. Id. app. § 2, art. IV(c); see 
United States v. Odom, 674 F.2d 228, 229-31 (4th Cir. 1982) (reversing trial court’s order dismissing 
indictment on ground that 120-day limit not met; open court requirement met although pretrial confer
ence conducted in judge’s chambers because defense counsel present).

1322. 18 U.S.C. §§ 3161-3174 (1976 & Supp. IV 1980); see infra 1326-32 and accompanying text 
(discussing time constraints imposed by Speedy Trial Act).

1323. 18 U.S.C. §§ 5031-5042 (1976).
1324. 18 U.S.C. § 5036 (1976) (requiring dismissal of information if juvenile detained longer than 30 

days prior to trial unless delay consented to, caused by juvenile or defense counsel, or in interest of 
justice).

Last term two circuit courts interpreted this Act narrowly. See United States v. Doe, 642 F.2d 1206, 
1208 (10th Cir.) (Act applicable only if federal authorities incarcerate or detain accused; 30 day limit 
inapplicable to time spent in state custody pursuant to state criminal charges, even if federal charge 
pending), cert, denied, 102 S. Ct. 94 (1981); United States v. Sechrist, 640 F.2d 81, 84-85 (7th Cir. 1981) 
(under Act, detention period begins on date accused actually taken into federal custody, not date certifi
cation of jurisdiction filed, arrest warrant issued, or detainer lodged or signed).

1325. See Barker v. Wingo, 407 U.S. 514, 530-36 (1972) (establishing test for determining speedy 
trial claims that identifies length of delay, reasons for delay, defendant’s timely assertion of right, and 
degree of resulting prejudice as four relevant factors). See generally supra notes 1288-1316 and accom
panying text (discussing application of four part Barker test).
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Trial Act of 19741326 establishes specific time limits between various stages of 
all federal criminal proceedings.1327 Under the Act, federal authorities must 
file an information or indictment within thirty days of the date of arrest or 
service of summons upon the defendant.1328 Moreover, a prosecutor who

1326. 18 U.S.C. §§ 3161-3174 (1976 & Supp. IV 1980). The Speedy Trial Act is not an exclusive 
remedy for postindictment delay; a defendant may challenge such a delay under the Act and the Con
stitution simultaneously. See United States v. Nance, 666 F.2d 353, 360 (9th Cir.) (Speedy Trial Act 
contains no provision which bars sixth amendment speedy trial claim), cerz. denied, 102 S. Ct. 1776 
(1982); United States v. Hendricks, 661 F.2d 38, 39-40, 42 (5th Cir. 1981) (analyzing postindictment 
speedy trial claim under sixth amendment and Speedy Trial Act and preaccusation claim under fifth 
amendment).

The analysis of a claim under the Speedy Trial Act differs significantly from the consideration of a 
speedy trial claim based on either the fifth or sixth amendments. Under the Act courts must apply 
specific time limits; in contrast, analysis of fifth and sixth amendment claims primarily involves consid
erations of prejudice. See United States v. Iaquinta, 674 F.2d 260, 264 (4th Cir. 1982) (analysis of 
claims under Speedy Trial Act involving application of fixed time limits distinguishable from analysis 
of constitutional claims utilizing flexible standards); United States v. Mehrmanesh, 652 F.2d 766, 769 
(9th Cir. 1980) (under Speedy Trial Act court need not measure prejudice to defendant Congress en
acted Act in part because it was dissatisfied with the flexibility of sixth amendment standard enunciated 
in Barker ). See H.R. Rep. No. 1508, 93d Cong., 2d Sess. 11, reprinted in 1974 U.S. Code & Cong. Ad. 
News 7401, 7404-05 (adoption of speedy trial legislation necessary to give real meaning to sixth amend
ment speedy trial right; Barker established neutral test that reinforces legitimacy of delay and provides 
no guidance to defendant or criminal justice system); see also United States v. Mehrmanesh, 652 F.2d 
766, 769 (9th Cir. 1980) (Congress passed Act to circumvent Barker opinion and put teeth in speedy 
trial guarantee).

1327. See 18 U.S.C. § 316 l(a)-(g) (1976 & Supp. IV 1980) (detailing time limits between stages of 
federal criminal proceedings). The Act provided that time limits be phased in over a four year period. 
Id. § 3161(b)-(c) (1976). Consequently, the Act also established interim time limits, which became ef
fective 90 days after the bill’s enactment. Id. § 3164. Under these interim limits, a trial must com
mence within 90 days of the date the government detains a defendant solely to await trial or designates 
a released person awaiting trial as a high risk. Id. § 3164(a)-(b). In addition, a court may not hold a 
detainee in custody pending trial after expiration of the 90-day limit. Id. § 3164(c). These interim 
limits became permanent provisions of the Act in 1979. Speedy Trial Act Amendments Act of 1979, 
§ 7, 18 U.S.C. § 3164 (1976 & Supp. IV 1980).

Several courts have held that § 3164(c) establishes release from custody as the exclusive sanction for 
a violation of the 90-day limit. See Lambert v. United States, 600 F.2d 476, 477 (5th Cir. 1979) (be
cause release on bond is only sanction for failure to satisfy 90-day limit provided by § 3164; invalida
tion of conviction is improper sanction); United States v. Gaines, 563 F.2d 1352, 1357 (9th Cir. 1977) 
(release from custody, not dismissal of indictment, is proper sanction for violation of § 3164); United 
States v. Krohn, 560 F.2d 293, 295 (7th Cir.) (release from custody is maximum sanction for violation of 
90-day limit; Congress intended dismissal of indictment as sanction only when specifically expressed), 
cert, denied, 434 U.S. 895 (1977).

This term the Ninth Circuit held that the 90-day limit does not apply to time during which the 
defendant is incarcerated on other charges. See Furlow v. United States, 644 F.2d 764, 768 (9th Cir.) 
(per curiam) (incarceration of defendant for 116 days prior to commencement of trial not violation of 
Speedy Trial Act because defendant released within 90-day period and reincarcerated on other 
charges), cert, denied, 102 S. Ct. 340 (1981). Similarly, the First Circuit held that the 90-day limit does 
not apply to time during which the defendant is incarcerated pursuant to a guilty plea because such a 
defendant is not detained solely to await trial within the meaning of the Act. See United States v. 
Cordero, 668 F.2d 32, 45 (1st Cir. 1981) (no violation of Speedy Trial Act when defendant entered and 
later withdrew guilty plea; 90-day time period began anew when defendant withdrew plea).

1328. 18 U.S.C. § 3161(b) (Supp. IV 1980). If no grand jury is in session during this 30-day period, 
authorities have an additional 30 days to file the indictment. Id. Moreover, only federal arrest triggers 
commencement of the time limits set in the Act. See United States v. Iaquinta, 674 F.2d 260, 264 (4th 
Cir. 1982) (defendant’s arrest by state officials accompanied by federal officers did not constitute arrest 
under Speedy Trial Act); United States v. Wilson, 657 F.2d 755, 767 (5th Cir. 1981) (per curiam) (de
fendant’s arrest by city police officer for incident that was basis for federal indictment did not constitute 
arrest under Speedy Trial Act), cert, denied, 102 S. Ct. 1456 (1982).

This term two circuits recognized further limits on the types of arrest that trigger the Act s time limits. 
The Eighth Circuit interpreted § 3161(b) to apply only when the arrested individual is charged with an 
offense. See United States v. Jones, 676 F.2d 327, 328-30 (8th Cir. 1982) (no Speedy Trial Act violation 
when defendant indicted ten months after initial arrest because speedy trial right does not arise under 
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knows that an accused is incarcerated at the time of indictment must take spe
cific steps to initiate prosecution.* 1329 If the defendant enters a plea of not 
guilty, trial must commence within seventy days from the filing of the informa
tion or indictment, or from the date the defendant appeared before a judicial 
officer of the court in which the charge is pending, whichever is later.1330 Trial 
may not commence fewer than thirty days from the date the defendant appears 
pro se or through counsel, unless the defendant consents in writing to an ear
lier trial.1331 Any retrial must commence within seventy days from the date the 
action occasioning the retrial becomes final.1332

Act until charges pending). The Eleventh Circuit found § 3161(b) inapplicable when the accused is 
arrested for an offense unrelated to the subsequent indictment. See United States v. Brooks, 670 F.2d 
148, 151 (11th Cir.) (because no Speedy Trial Act violation when defendant indicted for offense unre
lated to incident leading to initial detention and disciplinary segregation, unnecessary to reach issue 
whether segregation constitutes arrest under Speedy Trial Act), cert, denied, 102 S. Ct. 2943 (1982).

1329. 18 U.S.C. § 316l(j)(l) (1976) (government attorney must attempt to obtain prisoner’s presence 
for trial or file detainer with prisoner’s custodian and request that custodian advise prisoner of detainer 
and right to demand trial); see United States v. Hendricks, 661 F.2d 38, 40-41 (5th Cir. 1981) (no 
violation of § 3161 (j)( 1) when government attorney unaware of defendant’s incarceration and defend
ant offered no evidence of negligence or bad faith on attorney’s part).

1330. 18 U.S.C. § 3161(c)(1) (Supp. IV 1980). This term the Eleventh Circuit, noting that neither the 
Act nor the legislative history expressly define when a trial begins, held that for purposes of the Act a 
jury trial begins with the commencement of voir dire. United States v. Gonzalez, 671 F.2d 441, 443-44 
(11th Cir.), cert, denied, 102 S. Ct. 2279 (1982). The Gonzalez court added, however, that a trial court 
may not evade the spirit of the Act by commencing the voir dire within the 70-day limit and then taking 
a prolonged recess before the jury is sworn and testimony begun. See id. (no Speedy Trial Act violation 
when court conducted voir dire on last day allowed by Act and then recessed for 11 days before jury 
sworn; recess brief and although court willing to resume at earlier date, defense counsel preferred later 
date).

In addition, this term the Third Circuit held that a preindictment appearance before a magistrate 
constitutes an appearance before a judicial officer for purposes of the Act. See United States v. Carras
quillo, 667 F.2d 382, 383-84 (3d Cir. 1981) (when defendant made both preindictment and postindict
ment appearances, district court improperly used date of postindictment arraignment rather than date 
indictment filed to calculate 70-day period).

Finally, if a congested district court calendar creates a judicial emergency, the judicial council of the 
circuit may designate a period of up to one year during which the time limits set in § 3161(c) will be 
suspended in that district. 18 U.S.C. § 3174(a)-(b) (Supp. IV 1980). The suspension applies only to 
cases for which indictments are filed during the designated period. Id.; see United States v. Koger, 646 
F.2d 1194, 1196 (7th Cir. 1981) (district court improperly applied suspension of time limits to defendant 
indicted one day prior to commencement of designated period). If the chief judge of a district court 
concludes that the need for a suspension is urgent, he may suspend the time limits for 30 days. 18 
U.S.C. § 3174(e) (Supp. IV 1980). Within ten days of exercising this power, the chief judge must apply 
to the circuit’s judicial council for a suspension under § 3174(b). Id.

1331. 18 U.S.C. § 3161(c)(2) (Supp. IV 1980). Congress apparently added this amendment to ensure 
that a defendant would have adequate time for pretrial preparation. See The Speedy Trial Act Amend
ments of1979: Hearings on S. 1028 Before the Senate Comm, on the Judiciary, 96th Cong., 1st Sess. 91 
(1979) (statement of Prof. Daniel J. Freed) (advocating amendment of Act for this purpose); id. at 115 
(statement of Salvatore R. Martoche) (same).

In addition, if an indictment is dismissed following a motion by the defendant and the defendant 
subsequently is reindicted for the same offense, the 30-day time limit commences anew at the time the 
reindictment is filed. 18 U.S.C. § 3161(d)(1) (Supp. IV 1980).

This term two circuits split on whether the 30-day limit commences anew following a dismissal based 
on a government motion and a subsequent reindictment. The Seventh Circuit, stating that § 3161(d)(1) 
is inapplicable when the government obtains the dismissal, held that the time limit begins to run with 
the first indictment and is tolled during the period when no indictment is outstanding. United States v. 
Horton, 676 F.2d 1165, 1169-70 (7th Cir. 1982). In contrast, the Ninth Circuit, relying on § 3161(c)(2), 
held that the time limit begins to run anew upon reindictment. United States v. Arkus, 675 F.2d 245, 
247-48 (9th Cir. 1982). The court reasoned that the period between dismissal and reindictment may be 
considerable and, therefore, the time limit is necessary to ensure that a defendant has adequate time to 
prepare a defense. Id.

1332. 18 U.S.C. § 3161(e) (Supp. IV 1980). Several courts have determined that the action becomes
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Although the Act sets specific time limits, it also provides that certain types 
of delays shall be excluded from the computation of time expired.1333 For ex
ample, the Act exempts delays that result from other proceedings concerning 
the defendant1334 and the absence or unavailability of the defendant or an 
essential witness.1335 In addition to these automatic exclusions, the Act permits 
the trial judge to exclude continuances when the “ends of justice” outweigh the 
best interests of the public and the defendant in a speedy trial.1336 The Act 
requires that the judge include his reasons for the “ends of justice” determina-

final on the date the district court receives the appellate court’s mandate, rather than on the date the 
appellate court’s decision is filed. See United States v. Mack, 669 F.2d 28, 33 (1st Cir. 1982) (action 
occasioning retrial becomes final on date district court receives mandate); United States v. Ross 654 
F.2d 612, 615-16 (9th Cir. 1981) (same), cert, denied, 102 S. Ct. 1290 (1982); United States v. Gilliss, 645 
F.2d 1269, 1276 (8th Cir. 1981) (same).

1333. 18 U.S.C. § 3161(h) (1976 & Supp. IV 1980) (listing periods of delay exempted from computa
tion of expiration of time limits under other provisions of Act).

1334. 18 U.S.C. § 3161(h)(1) (Supp. IV 1980). Although § 3161(h)(1) enumerates several specific pro
ceedings that are within its scope, it expressly states that the list is not exhaustive. Id. Courts, therefore, 
have interpreted the section broadly when considering whether delays that result from other proceed
ings are to be excluded. See United States v. Jodoin, 672 F.2d 232, 238 (1st Cir. 1982) (delay resulting 
from oral motion for time to file suppression motion excluded; exclusions listed in § 3161(n)(l) not 
exhaustive); United States v. Lopez-Espindola, 632 F.2d 107, ill (9th Cir. 1980) (delay due to proba
tion revocation hearing excluded; Congress did not intend to restrict application of § 3161(h)(1) to 
proceedings specifically mentioned).

Delays resulting from examinations to determine a defendant’s mental competency or physical ca
pacity, trial of other charges against a defendant, interlocutory appeals, or pretrial motions, and a 
court’s consideration of a proposed plea agreement are examples of the proceedings the section specifi
cally exempts from the computation of delay. 18 U.S.C. § 3161(h)(1) (Supp IV. 1980); see United 
States v. Raineri, 670 F.2d 702, 707-08 (7th Cir. 1982) (portions of delay resulting from disposition of 
defendant’s four motions properly excluded); United States v. Regilio, 669 F.2d 1169, 1172 (7th Cir. 
1981) (portions of delay resulting from defendant’s pretrial discovery motions properly excluded), cert, 
denied, 102 S. Ct. 2959 (1982).

1335. 18 U.S.C. § 3161(h)(3) (1976); see United States v. Fielding, 645 F.2d 719, 722 (9th Cir. 1981) 
(per curiam) (delay resulting from unavailability of witnesses properly excluded from computation).

1336. 18 U.S.C. § 3161(h)(8)(A) (1976). Courts have interpreted this section broadly to provide trial 
judges with flexibility to deal with complex or unusual cases. See United States v. Jodoin, 672 F.2d 232, 
238 (1st Cir. 1982) (district court properly excluded one week continuance from computation because 
defense counsel failed to object to continuance and was responsible for past delays; defendant sought 
jury trial contrary to court’s reasonable expectation; and government witness unavailable); United 
States v. Nance, 666 F.2d 353, 357-58 (9th Cir.) (district court properly excluded both continuance 
based on unavailability of defense counsel and additional delay because of unforeseeable developments 
in unrelated trial scheduled after continuance granted), cert, denied, 102 S. Ct. 1776 (1982); United 
States v. Clifford, 664 F.2d 1090, 1095 (8th Cir. 1981) (district court properly excluded 118-day delay 
resulting from agreement between prosecutor and defense counsel to allow defendant to complete state 
sentence before trial on federal offense); Furlow v. United States, 644 F.2d 764, 768 (9th Cir.) (per 
curiam) (district court properly excluded 13-day continuance because delay caused by eruption of Mt. 
St. Helens and resulting state of emergency and defendant not incarcerated during that period), cert, 
denied, 102 S. Ct. 340 (1981). The Act provides, however, that a court may not grant a continuance for 
delays caused by general congestion of the court calendar or the prosecution’s failure to prepare dili
gently or to obtain available witnesses. 18 U.S.C. § 3161(h)(8)(C) (1976); see United States v. Nance, 
666 F.2d 353, 359 (9th Cir.) (district court improperly excluded delay caused by general congestion of 
court calendar), cert, denied, 102 S. Ct. 1776 (1982).

A trial court’s grant of a continuance under § 3161 (h)(8)(A) will be subject to a higher standard of 
review than the denial of a continuance. Compare United States v. Aviles, 623 F.2d 1192, 1196 (7th 
Cir. 1980) (appellate review of decision to deny continuance limited to abuse of discretion standard) 
with United States v. Fielding, 645 F.2d 719, 721-22 (9th Cir. 1981) (per curiam) (in appellate review of 
decision to grant continuance, reversible error standard applied to legal determinations; factual findings 
not disturbed unless clearly erroneous). See also United States v. Nance, 666 F.2d 353, 356 (9th Cir J 
(citing Fielding}, cert, denied, 102 S. Ct. 1776 (1982); United States v. Guerrero, 667 F.2d 862, 865 (10th 
Cir. 1981) (same), cert, denied, 102 S. Ct. 2044 (1982).
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tion in the record.1337
If a defendant is not brought to trial within the time limits established by the 

Act, the information or indictment must be dismissed upon a motion by the 
defendant.1338 The provision establishing dismissal as the mandatory sanction 
for violations, however, did not become effective until July 1, 1980.1339 The 
defendant bears the burden of proof on such a motion.1340 This term courts 
have held that a district court order denying a defendant’s motion is not ap
pealable before trial.1341

Although a court must dismiss an indictment with prejudice when there is a 
violation of the sixth amendment speedy trial guarantee,1342 a court may dis-

1337. 18 U.S.C. § 3161(h)(8)(A) (1976) (continuance not excludable unless court sets forth in record 
reasons for determination that ends of justice served); United States v. Carrasquillo, 667 F.2d 382, 
385-86, 390 (3d Cir. 1981) (district court exclusion failed to comply with requirements of 
§ 3161(h)(8)(A); arrangement between defense counsel and court clerk to delay commencement of trial 
constituted decision of trial judge to grant continuance despite judge’s subsequent characterization of 
arrangement as continuance). But see United States v. Guerrero, 667 F.2d 862, 865-67 (10th Cir. 1981) 
(continuance excludable even though judge did not repeat expressly reasons for determination because 
underlying reasons clearly stated by government in motion for continuance), cert, denied, 102 S. Ct. 
2044 (1982); United States v. Clifford, 664 F.2d 1090, 1095 (8th Cir. 1981) (although court should make 
finding at time of continuance, Act requires court to make contemporaneous record).

This term the Seventh Circuit held that the Act does not require the district court to revoke a contin
uance if the court subsequently determines that the actual causes of the delay were neither the reasons 
for which the continuance was originally granted nor valid grounds for a continuance. United States v. 
Cartone, 666 F.2d 1112, 1114-15 (7th Cir. 1981), cert, denied, 102 S. Ct. 2272 (1982). Further, the court 
stated that the trial judge’s revocation of the continuance was unjustified because the government was 
not guilty of deliberate misrepresentation and the delay did not seriously prejudice the defendant. Id. 
at 1116.

1338. 18 U.S.C. § 3162(a) (1976). This section also establishes sanctions against prosecution or de
fense counsel that intentionally and improperly delay judicial proceedings. Id. § 3162(b).

1339. Id. § 3163(c) (Supp. IV. 1980). See United States v. Mack, 669 F.2d 28, 33 (1st Cir. 1982) 
(sanction inapplicable when original indictment filed before July 1, 1980); United States v. Koger, 646 
F.2d 1194, 1196 (7th Cir. 1981) (same); United States v. Horton, 646 F.2d 181, 188 (5th Cir.) (same), 
cert, denied, 102 S. Ct. 516 (1981); see also supra note 1327 (discussing phase-in provisions of 1974 Act).

The only remedy available to a defendant indicted prior to July 1, 1980, was dismissal of the case 
pursuant to Fed. R. Crim. P. 48(b). United States v. Koger, 646 F.2d 1194, 1196 (7th Cir. 1981); see 
supra note 1319 and accompanying text (discussing application of rule 48(b)).

1340. Id. §3162(a)(2); see United States v. Fielding, 645 F.2d 719, 723 (9th Cir. 1981) (per curiam) 
(under § 3162(a)(2), defendant bears burden of proof on motion to dismiss).

A court may determine that a defendant constructively has waived his rights under the Speedy Trial 
Act by failing to raise his claim before the commencement of trial. See United States v. Tercero, 640 
F.2d 190, 195 (9th Cir. 1980) (refusing to address Speedy Trial Act claim because defendant failed to 
raise claim in district court), cert, denied, 449 U.S. 1084 (1981); Smith v. United States, 635 F.2d 693, 
697 (8th Cir. 1980) (right to challenge delay under Speedy Trial Act waived because defendant failed to 
move for dismissal of indictment prior to trial), cert, denied, 450 U.S. 934 (1981). In contrast, a defend
ant’s failure to assert a sixth amendment speedy trial claim is one of only several factors a court should 
weigh in determining whether a violation has occurred. Barker v. Wingo, 407 U.S. 514, 528 (1972); 
United States v. Bilsky, 664 F.2d 613, 617 (6th Cir. 1981). See supra notes 1303-06 and accompanying 
text (discussing defendant’s duty to assert sixth amendment speedy trial claim).

1341. See United States v. Grabinski, 674 F.2d 677, 680 (8th Cir.) (per curiam) (denial of defendant’s 
motions to dismiss not appealable collateral order; defendant’s rights under Act not irreparably lost if 
interlocutory appeal denied), cert, denied, 51 U.S.L.W. 3254 (U.S. Oct. 5, 1982) (No. 81-2173); United 
States v. Bilsky, 664 F.2d 613, 618-19 (6th Cir. 1981) (denial of defendant’s motions to dismiss not 
appealable before trial; Act attempts to insulate defendant from delay, not trial); United States v. 
Mehrmanesh, 652 F.2d 766, 768-70 (9th Cir. 1980) (denial of defendant’s motions to dismiss not appeal
able collateral order because defendant’s rights under Act not irreparably lost if interlocutory appeal 
denied; purpose of Act is to avoid delay, not trial).

1342. See supra note 1317 and accompanying text (only remedy for violation of sixth amendment’s 
speedy trial guarantee is reversal of conviction, vacation of sentence, and dismissal of indictment). 
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miss a case under the Act either with or without prejudice.1343 In making such 
a determination, the Act requires courts to consider factors including the seri
ousness of the offense, the facts and circumstances that led to dismissal, and 
the effect of reprosecution on the administration of the Act and the administra
tion of justice.1344 This term only one circuit court remanded a case under the 
Act for dismissal of the indictment.1345

COMPETENCE TO STAND TRIAL

The trial and conviction of a legally incompetent defendant, and the failure 
to provide adequate procedures to determine competence, violate due process 
by depriving the defendant of his constitutional right to a fair trial.1346 In 
Dusky v. United Stales'347 the Supreme Court established a two part test for 
determining competence to stand trial in federal courts: the defendant must 
have (1) a present ability to consult with his lawyer with a reasonable degree of 
rational understanding and (2) a rational as well as factual understanding of 
the proceedings against him.1348 State courts are required to employ a similar

1343. 18 U.S.C. § 3162(a)(l)-(2) (1976); see United States v. Carrasquillo, 667 F.2d 382, 390 (3d Cir.
1981) (remanding case for mandatory dismissal and directing trial court to determine whether dismissal 
with or without prejudice).

1344. 18 U.S.C. § 3162(a)(1) (1976).
1345. See United States v. Carrasquillo, 667 F.2d 382, 385-86, 390 (3d Cir. 1981) (Speedy Trial Act 

violated when judge neither characterized delay due to action by court clerk as continuance until after 
time limit for commencement of trial expired nor specifically found ends of justice served; sanction of 
mandatory dismissal applicable). In 23 cases decided between May 1, 1981 and April 30, 1982, courts 
of appeals refused to reverse defendants’ convictions on Speedy Trial Act grounds. In 21 cases, the 
court found that the Act was not violated. United States v. Horton, 676 F.2d 1165, 1169-70 (7th Cir.
1982) ; United States v. Jones, 676 F.2d 327, 331 (8th Cir. 1982); United States v. Arkus, 675 F.2d 245, 
248 (9th Cir. 1982); United States v. laquinta, 674 F.2d 260, 267 (4th Cir. 1982); United States v. 
Jodoin, 672 F.2d 232, 238-39 (1st Cir. 1982); United States v. Gonzalez, 671 F.2d 441, 441 (11th Cir.), 
cert, denied, 102 S. Ct. 2279 (1982); United States v. Raineri, 670 F.2d 702, 708 (7th Cir. 1982); United 
States v. Brooks, 670 F.2d 148, 151 (11th Cir.), cert, denied, 102 S. Ct. 2943 (1982); United States v. 
Nance, 666 F.2d 353, 360 (9th Cir.), cert, denied, 102 S. Ct. 1776 (1982); United States v. Regilio, 669 
F.2d 1169, 1173 (7th Cir. 1981), cert, denied, 102 S. Ct. 2959 (1982); United States v. Cordero, 668 F.2d 
32, 45 (1st Cir. 1981); United States v. Guerrero, 667 F.2d 862, 867 (10th Cir. 1981), cert, denied, 102 S. 
Ct. 2044 (1982); United States v. Todisco, 667 F.2d 255, 260 (2d Cir. 1981), cert, denied, 102 S. Ct. 1250 
(1982); United States v. Carlone, 666 F.2d 1112, 1116 (7th Cir. 1981). cert, denied, 102 S. Ct. 2272 
(1982); United States v. Clifford, 664 F.2d 1090, 1095 (8th Cir. 1981); United States v. Hendricks, 661 
F.2d 38, 42 (5th Cir. 1981); United States v. Wilson, 657 F.2d 755, 767 (5th Cir. 1981) (per curiam), cert, 
denied, 102 S. Ct. 1456 (1982); United States v. Ross, 654 F.2d 612, 616 (9th Cir. 1981), cert, denied, 102 
S. Ct. 1290 (1982); United States v. Horton, 646 F.2d 181, 188 (5th Cir.), cert, denied, 454 U.S. 970 
(1981); United States v. Fielding, 645 F.2d 719, 721-23 (9th Cir. 1981) (per curiam); Furlow v. United 
States, 644 F.2d 764, 769 (9th Cir.) (per curiam), cert, denied, 102 S. Ct. 340 (1981). In 2 cases, the court 
found that the sanction of dismissal was inapplicable even though a violation was found. United States 
v. Mack, 669 F.2d 28, 33-34 (1st Cir. 1982); United States v. Koger, 646 F.2d 1194, 1196 (7th Cir. 1981).

Last term a district court judge refused to enforce the mandatory dismissal provision of the Speedy 
Trial Act and instead held the Act unconstitutional. See United States v. Brainer, 515 F. Supp. 627, 
636 (D. Md. 1981) (Speedy Trial Act infringes upon constitutionally autonomous powers ofjudiciary in 
violation of separation of powers doctrine).

1346. Drope v. Missouri, 420 U.S. 162, 172 (1975). The trial and conviction of an incompetent de
fendant may also deprive the defendant of his sixth amendment right to effective assistance of counsel if 
he cannot adequately consult with his attorney or understand the proceedings. United States v. Swan
son, 572 F.2d 523, 526 (5th Cir.), cert, denied, 439 U.S. 849 (1978).

1347. 362 U.S. 402 (1960) (per curiam).
1348. Id. at 402. Courts generally have held that the standard of competence to stand trial parallels 

the standard of competence to plead guilty. See United States ex ret. Heral v. Franzen, 667 F.2d 633, 
638 (7th Cir. 1981) (unless circumstances change, defendant not entitled to separate determination of 
competence to plead guilty after found competent to stand trial because same standard applies at both 
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test.* 1349

stages); Bolius v. Wainwright, 597 F.2d 986, 988 n.3 (5th Cir. 1979) (Dusky standard applies both to 
determination of competence to stand trial and competence to plead guilty); McGough v. Hewitt, 528 
F.2d 339, 342 n.2 (3d Cir. 1976) (same); Wolf v. United States, 430 F.2d 443, 444 (10th Cir. 1970) 
(same).

The Ninth Circuit, however, has held that trial courts should exercise greater care in determining 
competence to plead guilty than competence to stand trial, because a guilty plea waives several consti
tutional rights. Chavez v. United States, 656 F.2d 512, 518 (9th Cir. 1981); Darrow v. Gunn, 594 F.2d 
767,770 (9th Cir.), cert, denied, 444 U.S. 849 (1979); see also Westbrook v. Arizona, 384 U.S. 150 (1966) 
(per curiam) (state court’s finding that defendant competent to stand trial insufficient to show compe
tence to waive right to counsel); United States v. Aponte, 591 F.2d 1247, 1249-50 (9th Cir. 1978) (find
ing that defendant competent to stand trial insufficient to justify deferring until after trial separate 
determination of competence to waive right to counsel); Myers v. Rhay, 577 F.2d 504, 509 (9th Cir.) 
(per curiam) (endorsing state court’s separate findings regarding defendant’s competence to stand trial 
and competence to waive right against self-incrimination), cert, denied, 439 U.S. 968 (1978).

This term in Chavez v. United States, 656 F.2d 512 (9th Cir. 1981), the Ninth Circuit stated that the 
kind or degree of incompetence to which the trial court must alert itself changes with the various stages 
of a criminal proceeding, and depends on the gravity of the decisions facing the defendant. Id. at 518; 
see also Sieling v. Eyman, 478 F.2d 211, 214-15 (9th Cir. 1973) (gravity of decisions facing defendant 
determine test of competence to plead guilty). In Chavez the Ninth Circuit acknowledged the difficul
ties of determining a defendant’s competence when one proceeding “spills over” into another. Chavez, 
656 F.2d at 519. The court suggested that trial courts, when ordering psychiatric examinations to deter
mine competence, request an evaluation of the defendant’s ability to understand proceedings of various 
levels of complexity and to understand and choose between alternative courses of action and their 
possible consequences. Id. The trial court is then free to go forth with all proceedings within the de
fendant’s range of competence, so determined, unless subsequent events and the passage of time indi
cate a change in the defendant’s competence since the evaluation. Id.

1349. See Bolius v. Wainwright, 597 F.2d 986, 988 n.3 (5th Cir. 1979) (Dusky standard applies both 
to determination of competency to stand trial and competency to plead guilty in state court). See gener
ally Drope v. Missuori, 420 U.S. 162, 181 (1975) (evidence of defendant’s irrational, violent and sui
cidal behavior requires state competence hearing); Pate v. Robinson, 383 U.S. 375. 385 (1966). 
(evidence of defendant’s irrational, violent, and suicidal behavior and history of psychosis requires state 
competence hearing).

1350. Drope v. Missouri, 420 U.S. 162, 172 (1975).
1351. Id. at 180. The circuit courts have attempted to illuminate the “sufficient doubt” standard 

through a variety of reformulations of the standard. See, e.g., Collins v. Housewright, 664 F.2d 181, 
184 (8th Cir. 1981) (per curiam) (no hearing required because court order for psychiatric examination 
supported only by representation of defense counsel that defendant had blackouts and memory lapses 
insufficient to raise requisite “bona fide doubt” about competence), cert, denied, 102 S. Ct. 1639 (1982); 
Starling v. Estelle, 651 F.2d 1082, 1083 (5th Cir. 1981) (no hearing required when record raises no 
“bona fide doubt” about competence); Pride v. Estelle, 649 F.2d 324, 326-27 (5th Cir. 1981) (retrospec
tive hearing required because post trial diagnosis of defendant's mental retardation and schizophrenia 
cast “real, substantial and legitimate doubt” on pretrial determination of competence); United States v. 
Clark, 617 F.2d 180, 185 (9th Cir. 1980) (hearing required when “substantial evidence” raises “reason
able doubt” about competence); United States v. Mills, 597 F.2d 693, 699 (9th Cir. 1979) (hearing 
required when “genuine doubt” raised in mind of reasonable trial judge about competence); United 
States v. Dunn, 594 F.2d 1367, 1371-72 (10th Cir.) (hearing required to determine competence only if 
“helpful” in discretion of trial court), cert, denied, 444 U.S. 852 (1979).

1352. 18 U.S.C. §4244 (1976).
1353. Cf United States v. Whitlock, 663 F.2d 1094, 1106 (D.C. Cir. 1980) (per curiam) (opinion by 

Robinson, J., with MacKinnon and Robb, J J., concurring in part) (federal courts have solemn obliga

No general standard exists to determine the nature or amount of evidence 
necessary to require a competence hearing.1350 Nevertheless, the Supreme 
Court has held that courts must conduct a further inquiry when “sufficient 
doubt” exists about the defendant’s competence to stand trial.1351 Moreover, 
federal law1352 requires federal courts to order a psychiatric examination, 
either sua sponte or upon the motion of either party, whenever “reasonable 
cause” exists to believe that a defendant is insane or mentally incompetent.1353 
If the psychiatrist’s report indicates that the defendant is insane or incompe
tent, the court must hold a hearing to make an independent determination of 
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the defendant’s competence.1354 This term in Acosta v. Turner1355 the Fifth 
Circuit concluded that although the defendant was released from the hospital 
in a state of remission from his mental illness, the trial court violated the de
fendant’s procedural rights by not holding a competence hearing when the de
fendant’s continued serious mental impairment was obvious.1356 The court 
cited the defendant’s history of serious and permanent mental illness, his need 
for drugs and continued care, the lack of care for the defendant between re
lease from the hospital and trial, and the trial judge’s own concern over the 
defendant’s competence, as reasons necessitating a hearing.1357

tion to commit defendant for psychiatric examination of criminal responsibility, as well as competence 
to stand trial, when obvious that trial will revolve around accused’s mental state at time of crime).

For a discussion of whether a court-ordered pretrial psychiatric examination triggers a defendant’s 
sixth amendment right to counsel, see generally Note, The Right To Counsel During Court-Ordered 
Psychiatric Examination Of Criminal Defendants, 26 Vill. L. Rev. 135 (1981).

1354. 18 U.S.C. § 4244 (1976); see also United States v. Clark, 617 F.2d 180, 182 (9th Cir. 1980) 
(competence hearing held after two psychiatrists found defendant incompetent to stand trial). But cf. 
United States v. Dunn, 594 F.2d 1367, 1371-72 (10th Cir.) (competence hearing not required when 
psychiatrists’ reports conflict), cert, denied, 444 U.S. 852 (1979).

1355. 666 F.2d 949 (5th Cir. 1982)
1356. Id. at 955.
1357. Id. But cf. United States v. Veatch, 674 F.2d 1217, 1222-24 (9th Cir.) (no abuse of discretion in 

denying motion for competence hearing because judge observed defendant throughout case and pre
trial mental examination and considered defendant’s medical history as well as prior examinations by 
defendant’s psychiatrist), modifying 647 F.2d 995 (9th Cir. 1981); United States v. Oliver, 626 F.2d 254, 
258-59 (2d Cir. 1980) (judge’s extensive observations of defendant at plea hearing and at codefendant’s 
trial sufficient to conclude competence to stand trial without psychiatric examination despite defend
ant’s inarticulateness and history of drug abuse).

1358. See United States v. DiGilio, 538 F.2d 972, 986-88 (3d Cir. 1976) (government must prove 
defendant’s competence by preponderance of evidence in pretrial hearing), cert, denied, 429 U.S. 1038 
(1977); United States v. Makris, 535 F.2d 899, 906 (5th Cir. 1976) (government must prove defendant’s 
competence by preponderance of evidence in pretrial hearing or its retrospective substitute), cert, de
nied, 430 U.S. 954 (1977).

1359. See Zapata v. Estelle, 585 F.2d 750, 752 (5th Cir. 1978) (en banc) (per curiam) (petitioner must 
prove incompetence by preponderance of evidence in habeas proceeding).

1360. Bolius v. Wainwright, 597 F.2d 986, 989 (5th Cir. 1979). Notwithstanding the deference ac
corded the trial court, the Fifth Circuit cautioned in Bolius that it would “take a hard look at the trial 
judge’s ultimate conclusion and not allow the talisman of clearly erroneous to substitute for thorough
going appellate review” of the competence determination. Id. (quoting United States v. Makris, 535 
F.2d 899, 907 (5th Cir. 1976)), cert, denied, 430 U.S. 954 (1977).

1361. See United States v. Veatch, 674 F.2d 1217, 1223-24 (9th Cir.) (determination that defendant 
competent to stand trial upheld because no abuse of discretion), modifying 647 F.2d 995 (9th Cir. 1981); 
United States v. Oliver, 626 F.2d 254, 258-59 (2d Cir. 1980) (same). When competence is determined 
by a jury under state procedures, an appellate court will review using a “reasonable juror” standard. 
See White v. Estelle, 669 F.2d 973, 977-78 (5th Cir. 1982) (jury determination of competence in state 
court upheld because reasonable juror could conclude defendant failed to show incompetence by pre
ponderance of evidence; jury could find credibility of defendant’s expert negated by cross-examination 
and testimony of state’s lay witnesses).

1362. See, e.g, United States v. Alley, 661 F.2d 718, 722 (8th Cir. 1981) (defendant alleged brain 
condition causing blackouts and memory lapses made him incompetent to stand trial); Bolius v. Wain

In a federal forum the government bears the burden of proving the defend
ant’s competence if the issue is raised before or during trial.1358 When the de
fendant initially raises the issue in postconviction proceedings, however, the 
burden of proving incompetence shifts.1359 The determination of competence 
is a finding of fact that an appellate court will set aside only if clearly errone
ous,1360 or for abuse of the trial court’s discretion.1361 Defendants often assert 
their incompetence based on schizophrenia, psychosis, amnesia, or drug de
pendence.1362 Appellate courts generally reject such claims when the defend
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ant appears to have been competent during trial,1363 the psychiatric 
evaluations conflict,1364 or the standard of appellate review prevents such a 
finding.1365

wright, 597 F.2d 986, 990 (5th Cir. 1979) (defendant alleged schizophrenia made him incompetent to 
stand trial); United States v. Mills, 597 F.2d 693,699 (9th Cir. 1979) (defendant alleged use of sedatives 
made him incompetent to stand trial); United States v. Aponte, 591 F.2d 1247, 1249 (9th Cir. 1978) 
(defendant alleged paranoia, psychosis, and sociopathy made him incompetent to stand trial); United 
States v. Swanson, 572 F.2d 523, 525 (5th Cir.) (defendant alleged amnesia made him incompetent to 
stand trial), cert, denied, 439 U.S. 849 (1978).

1363. See United States v. Helgesen, 669 F.2d 69, 72 (2d Cir.) (finding of competence upheld be
cause psychiatric testimony and court’s observations of defendant at trial outweighed assertion that 
defendant’s attempted suicide and swallowing of two valium tablets prior to competence hearing 
proved incompetence), cert, denied, 102 S. Ct. 1978 (1982); United States v. Grimes, 641 F.2d 96, 99 (3d 
Cir. 1981) (finding of competence upheld because judge had lengthy exchanges with defendant and 
observed him at trial); United States v. Oliver, 626 F.2d 254, 258, 259 (2d Cir. 1980) (finding of compe
tence upheld because judge had substantial opportunity to observe and question defendant); Barker v. 
United States, 579 F.2d 1219, 1224 (10th Cir. 1978) (finding of competence upheld because judge ob
served and questioned defendant, and ordered psychiatric examination); cf. United States v. Hayes, 589 
F.2d 811, 823 (5th Cir.) (finding of competence upheld despite evidence of defendant’s drug depen
dence because drug aided defendant’s mental capacity during trial and defense counsel failed to re
spond to court’s request for evidence of incompetence), cert, denied, 444 U.S. 847 (1979).

1364. See Bolius v. Wainwright, 597 F.2d 986, 990 (5th Cir. 1979) (finding of competence upheld 
because psychiatric evaluations conflicted and defendant answered judge’s questions coherently).

1365. See United States v. Aponte, 591 F.2d 1247, 1249 (9th Cir. 1978) (finding of competence up
held despite defendant’s allegations of paranoia, psychosis, and sociopathy because determination not 
clearly erroneous).

1366. See Drope v. Missouri, 420 U.S. 162, 182-83 (1975) (failure to hold competence hearing error 
and necessitates new trial although retrospective competence hearing “may have advantages” in appro
priate circumstances); Acosta v. Turner, 666 F.2d 949, 956 (5th Cir. 1982) (failure to hold competence 
hearing improper and necessitates remand to determine whether adequate and meaningful nunc pro 
tunc inquiry possible).

1367. See Drope v. Missouri, 420 U.S. 162, 182-83 (1975) (retrospective competence examination 
inadequate because of defendant’s absence during critical stage of trial and “inherent difficulties” of 
such a procedure); Pate v. Robinson, 383 U.S. 375, 387 (1966) (retrospective competence examination 
difficult, particularly when expert witnesses forced to testify solely from record of trial six years earlier); 
Dusky v. United States, 362 U.S. 402, 403 (1960) (per curiam) (difficulties of retrospectively evaluating 
defendant’s competence during trial one year earlier require determination of present competence and 
new trial if defendant found competent).

1368. 597 F.2d 986 (5th Cir. 1979).
1369. Id. at 988-91; accord Darrow v. Gunn, 594 F.2d 767, 773 (9th Cir.) (approving retrospective 

competence hearing when evidence consists of review of record and testimony of defense counsel, ex
amining psychiatrists, and trial judge who accepted guilty plea), cert, denied, 444 U.S. 849 (1979).

1370. Bolius v. Wainwright, 597 F.2d 986, 989.

When an appellate court does determine that a defendant was improperly 
denied a competence hearing, it may order a retrial, or remand the case for a 
retrospective nunc pro tunc hearing to determine the defendant’s competence at 
the time of trial.1366 On several occasions, however, the Supreme Court has 
questioned the adequacy of such a nunc pro tunc hearing.1367 1368 Nevertheless, in 
Bolius v. Wainwright™*  the Fifth Circuit approved the results of a retrospec
tive competence hearing when sufficient evidence existed in the record upon 
which to base a competence determination.1369 The evidence consisted primar
ily of a psychiatric evaluation and a psychological report, both made contem
poraneously with the defendant’s plea of guilty, as well as a transcript of the 
rearraignment.1370

Under federal law, statements made by a defendant during a competence 
hearing may not be admitted as evidence of guilt in any subsequent criminal 
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proceeding.1371 Furthermore, a judicial finding of competence may not be 
used to prejudice a defendant’s insanity defense or be brought to the attention 
of the jury.1372

If a court finds a defendant incompetent to stand trial, it may commit him to 
the custody of the Attorney General until the court adjudges him competent or 
dismisses the charges pending against him.1373 In Jackson v. /ndiana1314 the 
Supreme Court held that an accused found incompetent to stand trial may not 
be committed longer than is reasonably necessary for the committing court to 
determine whether he will regain his competence in the foreseeable future.1375 
The court must commit the defendant in a civil rather than a criminal proceed
ing or release him from custody if it determines that he will not regain compe
tence in the near future.1376 Moreover, any continued commitment based on 
the court’s determination that the defendant will soon regain competence must 
be justified by realistic improvement in the defendant’s condition.1377

GUILTY PLEAS

Guilty pleas lead to most of the convictions obtained in criminal cases in the 
federal courts.1378 A valid guilty plea is an admission of all the elements of the

1371. 18 U.S.C. § 4244 (1976); see also Battie v. Estelle, 655 F.2d 692, 701-02 (5th Cir. 1981) (sub
mission to competence examination does not waive fifth amendment privilege against self-incrimina
tion, therefore statements at examination not admissible to show culpability); Gibson v. Zahradnik, 581 
F.2d 75, 78-79 (4th Cir.) (state court violated defendant’s privilege against self-incrimination by permit
ting psychiatrist to testify at trial about defendant’s admissions made during court-ordered examina
tion), cert, denied, 439 U.S. 996 (1978).

1372. 18 U.S.C. §4244(1976).
1373. Id. § 4244-46.
1374. 406 U.S. 715 (1972).
1375. Id. at 738.
1376. Id.
1377. Id.
1378. See Director of the Administrative Office of the United States Courts, Annual 

Report 97-98 (1980) (over 80% of convictions obtained pursuant to pleas of guilty or nolo contendere). 
The Federal Rules of Criminal Procedure permit guilty pleas in all federal courts. Fed. R. Crim. P. 
11(a). With the court’s permission, a defendant alternatively may enter a plea of nolo contendere. Id. 
11(b). If the defendant refuses to plead, the court must enter a plea of not guilty. Id. 11(a).

A nolo contendere plea, although not an admission of guilt, waives the defendant’s right to a trial 
and authorizes the court to treat him as if he were guilty. North Carolina v. Alford, 400 U.S. 25, 35 
(1970). Because the due process clause requires that a waiver of constitutional rights be voluntary and 
intelligent, Boykin v. Alabama, 395 U.S. 238, 242 (1969), a nolo plea, like a guilty plea, must be entered 
knowingly and voluntarily. See Manley v. United States, 588 F.2d 79, 81 n.3 (4th Cir. 1978) (no consti
tutional distinction between guilty plea and nolo plea when determining whether plea voluntary and 
intelligent); Duffy v. Cuyler, 581 F.2d 1059, 1063 (3d Cir. 1978) (dictum) (Constitution may require 
similar safeguards for guilty and nolo plea), cert, denied, 439 U.S. 1075 (1979); infra notes 1400-1425 
and accompanying text (discussing safeguards governing entry of quilty plea). A nolo plea differs from 
a guilty plea, however, because it is inadmissible as evidence of guilt in subsequent civil litigation based 
on the same acts. Fisher v. Wainwright, 584 F.2d 691, 693 n.3 (5th Cir. 1978). But cf. United States v. 
Vasilios, 598 F.2d 387, 390 (5th Cir.) (nolo plea on state criminal charges admissible at trial on other 
charges to rebut impeachment of prosecution witness), cert, denied, 444 U.S. 967 (1979).

Like a nolo plea, a stipulation of facts may act as the “functional equivalent” of a guilty plea. Cox v. 
Hutto, 589 F.2d 394, 396 (8th Cir. 1979) (per curiam). Thus, a trial court must ensure that a defendant 
agrees to such stipulations voluntarily and intelligently. See id. at 395-96 (court must ensure voluntaiy 
and intelligent stipulation of facts when such facts may result in harsher sentence under habitual of
fender statute because stipulation waives right to rebut state’s evidence); cf. Wright v. Craven, 461 F.2d 
1109, 1109 (9th Cir. 1972) (per curiam) (state court may not accept admission of prior convictions, 
which may result in enhanced sentence under habitual offender act, unless defendant understands con
sequences). Nevertheless, a stipulation of facts, unlike a guilty plea or nolo plea, lacks the procedural 
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crime charged.* 1379 Additionally, the Supreme Court determined in Boykin v. 
Alabama1380 that a guilty plea waives several constitutional rights, including 
the privilege against self-incrimination, the right to a jury trial, and the right to 
confront one’s accusers.1381 Moreover, a guilty plea forecloses appellate re
view of alleged nonjurisdictional constitutional violations,1382 such as claims 
of illegal search and seizure,1383 coerced confessions,1384 improper grand jury 
selection1385 and prosecutorial defects,1386 as well as statutory violations occur
ring before entry of the plea.1387 The federal courts disagree, however, on 
whether a defendant may enter a “conditional” guilty plea, which preserves his 
right to appeal nonjurisdictional claims.1388 The United States Courts of Ap
peals for the Fifth,1389 Sixth,1390 and Ninth Circuits,1391 expressly prohibit 
such pleas, and the Seventh Circuit has disapproved of them.1392 The Third 
Circuit, however, grants trial courts discretionary power to accept conditional 

protections of rule 11 of the Federal Rules of Criminal Procedure. United States v. Stapleton, 600 F.2d 
780, 782 (9th Cir. 1979); see infra, notes 1400-1425 and accompanying text (discussing procedural re
quirements for ensuring voluntary and intelligent plea under Rule 11). Moreover, a stipulation of facts 
differs from a nolo plea or guilty plea because the defendant does not waive his right to present de
fenses by stipulating facts. United States v. Wray, 608 F.2d 722, 724 (8th Cir. 1979) (dictum), cert, 
denied, 444 U.S. 1048 (1980).

1379. McCarthy v. United States, 394 U.S. 459, 466 (1969); see also Baxter v. Estelle, 614 F.2d 1030, 
1036 (5th Cir. 1980) (guilty plea to burglary charge admits all elements of crime, including intent), cert, 
denied, 449 U.S. 1085 (1981). Because a guilty plea is an admission of all material facts alleged in an 
indictment, it has collateral estoppel effect in subsequent litigation. United States v. Bejur-Matrecios, 
618 F.2d 81, 83-84 (9th Cir. 1980).

1380. 395 U.S. 238 (1969).
1381. Id. at 243; see also McCarthy v. United States, 394 U.S. 459, 466 (1969).
1382. See Barrientos v. United States, 668 F.2d 838, 842 (5th Cir. 1982) (guilty plea usually pre

cludes right to appeal absent jurisdictional defect); United States v. Pratt, 657 F.2d 218, 220 (8th Cir. 
1981) (guilty plea waives double jeopardy claim when plea made with awareness court could impose 
consecutive punishment); United States v. Broussard, 645 F.2d 504, 505 (5th Cir. 1981) (per curiam) 
(guilty plea waives speedy trial claim); United States v. Jackson, 659 F.2d 73, 73-74 (5th Cir. 1981) (per 
curiam) (guilty plea waives speedy trial objection that government did not vigorously negotiate for 
defendant’s extradition from Cuba after hijacking), cert, denied, 102 S. Ct. 1637 (1982).

1383. United States v. Johnson, 634 F.2d 385, 386 (8th Cir. 1980) (per curiam); Larios-Mendez v. 
Immigration and Naturalization Serv., 597 F.2d 144, 145-46 (9th Cir. 1979) (per curiam).

1384. Franklin v. United States, 589 F.2d 192, 194-95 (5th Cir.) (per curiam), cert, denied, 441 U.S. 
950 (1979).

1385. Toilet v. Henderson, 411 U.S. 258, 266 (1973).
1386. See United States v. Boniface, 631 F.2d 1228, 1229 (5th Cir. 1980) (per curiam) (assertion 

indictment defective due to clandestine alteration by United States Attorney not reviewable after guilty 
plea because alleged defect nonjurisdictional).

1387. See Kowalak v. United States, 645 F.2d 534, 536 (6th Cir. 1981) (guilty plea waives rights 
under Interstate Agreement on Detainers Act); United States v. Hach, 615 F.2d 1203, 1204 (8th Cir.) 
(same), cert, denied, 446 U.S. 912 (1980).

1388. The Supreme Court, faced with a decision in a case in which the trial court allowed a condi
tional guilty plea, declined to express any view on the propriety of such pleas. United States v. Morri
son, 449 U.S. 361, 363 n.l (1981).

1389. See United States v. Lopez, 571 F.2d 1345, 1346 (5th Cir. 1978) (per curiam) (invalidating 
conditional nolo plea and admonishing district courts not to accept conditional guilty or nolo pleas).

1390. See United States v. Cox, 464 F.2d 937, 945 (6th Cir. 1972) (prohibiting conditional pleas 
because putative benefits outweighed by need for internal consistency, accurate appellate review, and 
doctrine of avoiding constitutional questions when possible). But cf. United States v. O’Dell, 671 F.2d 
191, 193 (6th Cir. 1982) (allowing conditional guilty plea for jurisdictional challenge under Travel Act).

1391. See United States v. Benson, 579 F.2d 508, 510-11 (9th Cir. 1978) (prospectively prohibiting 
conditional pleas because guilty plea waives right to appeal nonjurisdictional issues).

1392. See United States v. Brown, 499 F.2d 829, 832 (7th Cir.) (permitting conditional plea in this 
case, but recognizing policy reasons against future use), cerz. denied, 419 U.S. 1047 (1974).
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guilty pleas in “appropriate circumstances,”1393 and the Second Circuit allows 
such pleas if the trial judge approves and the prosecutor offers no 
objection.1394

A defendant whose conviction is based on a guilty plea may challenge the 
government’s power to prosecute him by attacking the conviction on such 
grounds as prosecutorial vindictiveness,1395 double jeopardy,1396 failure to as
sert jurisdiction,1397 or failure to charge an offense in the indictment.1398 
Moreover, a guilty plea does not waive the defendant’s right to challenge the 
constitutionality of the statute under which he is charged.1399

1393. See United States v. Moskow, 588 F.2d 882, 885, 887 (3d Cir. 1978) (upholding plea condi
tioned on right to appeal denial of suppression motion because conditional plea promotes judicial 
economy).

1394. See United States v. Burke, 517 F.2d 377, 379 (2d Cir. 1975) (upholding plea conditioned on 
right to appeal denial of suppression motion when trial judge approved arrangement and prosecutor 
failed to object).

1395. See Blackledge v. Perry, 417 U.S. 21, 28 (1974) (defendant may appeal conviction based on 
guilty plea entered as result of apprehension of prosecutorial retaliation for defendant’s exercise of 
statutory right to trial de novo); cf. infra notes 1485-1489 and accompanying text (discussing cases in 
which plea allegedly induced by prosecutorial coercion). In Blackledge the defendant exercised his 
right to a de novo trial in the higher level trial court of a two tiered state system after being convicted 
on a misdemeanor charge in the lower trial court. 417 U.S. at 22. While the defendant awaited his new 
trial, the prosecutor obtained a felony indictment covering the same conduct. Id. at 23. The defendant 
then pleaded guilty and was sentenced. Id.

The D.C. Circuit has held that Blackledge does not create an automatic right to an interlocutory 
appeal in every case in which the defendant alleges prosecutorial vindictiveness. United States v. Bri- 
zendine, 659 F.2d 215, 220 (D.C. Cir. 1981). The Brizendine court noted that federal law allows appeals 
only upon a final judgment, 28 U.S.C. § 1291 (1976), unless the appeal is necessary to protect a right 
that otherwise would be lost. Brizendine, 659 F.2d at 218. The court reasoned that Blackledge is appli
cable only when the nature of the appeal centers on the government’s ability to hale the defendant into 
court, and no other avenue of relief is open to the defendant. Id. at 222. The Brizendine defendants had 
challenged their indictments on due process grounds, contending that the indictments were the result of 
prosecutorial retaliation. Id. at 217-18. The D.C. Circuit concluded that an interlocutory appeal was 
inappropriate because the defendants’ due process claims, if upheld on appeal, could be remedied by 
ordering dismissal of the indictments of some or all of the defendants, striking additional charges that 
were improperly brought, correcting the sentence, or remanding for reindictment and a new trial. Id. at 
222.

1396. Menna v. New York, 423 U.S. 61, 62 (1975) (per curiam); see also United States v. Brousard, 
645 F.2d 504, 505 (5th Cir. 1981) (per curiam) (guilty plea bars speedy trial claim but not double 
jeopardy claim); United States v. Gaertner, 583 F.2d 308, 311 (7th Cir. 1978) (per curiam) (guilty plea 
does not preclude constitutional claims that go to power of state to bring defendant into court), cert 
denied, 440 U.S. 918 (1979). The Fourth Circuit has directly contradicted the Supreme Court’s decision 
in Menna by holding that a defendant who pleads guilty waives his right to object to his conviction on 
double jeopardy grounds. Brown v. Maryland, 618 F.2d 1057, 1059 (4th Cir. 1980), cert, denied, 449 
U.S. 878 (1981). Moreover, the Eighth Circuit has held that a guilty plea waives a double jeopardy 
claim when the plea is made with full awareness that the court could impose consecutive sentences. 
United States v. Pratt, 657 F.2d 218, 220 (8th Cir. 1981).

1397. See United States v. DiFonzo, 603 F.2d 1260, 1263 (7th Cir. 1979) (guilty plea to charge of 
filing false information with SEC does not preclude challenging indictment for failure to establish SEC 
jurisdiction), cert, denied, 444 U.S. 1018 (1980); United States v. Broncheau, 597 F.2d 1260, 1262 n.l 
(9th Cir.) (guilty plea to charge of assault under statute covering Indians on reservations does not 
preclude challenging indictment for failure to allege defendant’s Indian descent), cert, denied, 444 U.S. 
859 (1979).

1398. See United States v. Broome, 628 F.2d 403, 404-05 (5th Cir. 1980) (guilty plea to charge of 
misapplying bank funds does not waive right to claim failure to include all essential elements of offense 
in indictment); United States v. Meacham, 626 F.2d 503, 510 (5th Cir. 1980) (guilty plea to charge of 
conspiring to violate narcotics laws does not waive claim that indictment failed to charge an offense).

1399. See United States v. Broncheau, 597 F.2d 1260, 1262 & n.l (9th Cir.) (guilty plea does not 
waive defendant’s right to claim statute under which he was convicted unconstitutionally vague), cert, 
denied, 444 U.S. 859 (1979). But see Baxter v. Estelle, 614 F.2d 1030, 1036 (5th Cir. 1980) (guilty plea
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Entering the Plea. Because a defendant waives several constitutional
rights when he pleads guilty, due process requires that the defendant be legally 
competent to plead guilty* 1400 and that the plea be made voluntarily and intelli
gently.1401 A plea may be involuntary unless the defendant comprehends the 
constitutional protections he is waiving and the charges against him.1402 1403 This 
term the Fifth Circuit held in Bradbury v. Wainwright™03 that a defendant who 
changes his plea from not guilty by reason of insanity to guilty on the errone
ous belief that he was tested and found sane by a psychiatrist, when he was 
actually given only a cursory examination by a general practitioner, cannot 
claim that his guilty plea was involuntary.1404 The court stated that because 
the constitution does not mandate that a psychiatrist assess a defendant’s com
petence, and because no one misrepresented the examining physician to be a 
psychiatrist, the defendant failed to meet his burden of proving 
involuntariness.1405

forecloses defendant's standing to challenge statute’s allegedly unconstitutional presumption of intent 
because guilty plea admits intent), cert, denied, 449 U.S. 1085 (1981).

1400. See Chavez v. United States, 641 F.2d 1253, 1255-56 (9th Cir. 1981) (due process requires 
hearing on defendant’s competence to plead guilty). See generally supra note 1353-1357 and accompa
nying text (discussing standard for competence to plead guilty). Four circuits use the same standard to 
determine both competence to plead guilty and competence to stand trial, whereas one circuit employs 
a stricter standard for guilty pleas. See supra note 1351 (Third, Fifth, Seventh, and Tenth Circuits 
equate standards, whereas Ninth Circuit uses stricter standard for guilty pleas).

1401. Boykin v. Alabama, 395 U.S. 238, 242 (1969); see also Ford v. Parratt, 673 F.2d 232, 235 (8th 
Cir. 1982) (per curiam) (counsel’s use of rumored pregnancy of rape victim to convince defendant to 
plead guilty prejudiced defendant’s ability to enter knowing and intelligent plea); Rouse v. Foster, 672 
F.2d 649, 651 (8th Cir. 1982) (failure of state court to advise defendant of possible sentences merely 
technical error not affecting ability to enter knowing and intelligent plea); United States v. Ammirato, 
670 F.2d 552, 555 (5th Cir. 1982) (failure to inform defendant of maximum sentence for each count 
does not render plea involuntary or unintelligent when defendant sufficiently informed of maximum 
aggregate sentence); Long v. Brewer, 667 F.2d 742, 745 (8th Cir. 1982) (claim of ineffective assistance of 
counsel does not render plea involuntary or unintelligent when counsel made no “gross error” in rec
ommending plea); United States v. Todisco, 667 F.2d 255, 261 (2d Cir. 1981) (per curiam) (when de
fendant represented by counsel and demonstrates adequate understanding of charges during colloquy 
with district court, claim that plea not knowing and intelligent frivolous), cert, denied, 102 S. Ct. 1251 
(1982); Miller v. Turner, 658 F.2d 348, 351 (5th Cir. 1981) (plea valid when defendant unaware that 
court could retain jurisdiction over him because defendant continued with plea despite trial judge’s 
offer to allow defendant chance to discuss matter with counsel and withdraw plea); Evans v. Garrison, 
657 F.2d 64, 67 (4th Cir. 1981) (failure to inform defendant of special limitation on parole eligibility 
rendered plea involuntary and unintelligent): Hill v. Estelle, 653 F.2d 202, 206 (5th Cir. 1981) (plea 
after defendant erroneously informed of possible sentences not involuntary or unintelligent when no 
evidence that correct information would have altered defendant’s decision to plead guilty); Starling v. 
Estelle, 651 F.2d 1082, 1083 (5th Cir. 1981) (guilty plea not involuntary when entered solely to avoid 
possible death penalty); Johnson v. United States, 650 F.2d 1, 4-5 (1st Cir. 1981) (defendant may not 
assert plea made involuntarily or unintelligently due to misleading parole expectations when he knew 
that flight would invalidate previous parole recommendations).

1402. Henderson v. Morgan, 426 U.S. 637, 645 n.13 (1976).
1403. 658 F.2d 1083 (5th Cir. 1981).
1404. Id. at 1086.
1405. Id.
1406. Fed. R. Crim. P. 11. The Supreme Court has held that rule 11 is not constitutionally man

dated, but that it is enforced through the Supreme Court’s supervisory power over the lower federal 
courts to assist trial courts in making the constitutionally required determination of voluntariness. Mc
Carthy v. United States, 394 U.S. 459, 464-65 (1969). Rule 11 has become the norm by which some 
courts evaluate voluntariness. See United States v. Hudson, 667 F.2d 767, 771 (8th Cir. 1982) (plea

Rule 11 of the Federal Rules of Criminal Procedure establishes guidelines 
that federal courts must follow to ensure that a plea is voluntary.1406 The rec
ord of the plea hearing must clearly reflect that certain procedures were met, 
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otherwise the burden of proving compliance rests with the government when a 
defendant challenges his plea.1407 Before accepting a plea of guilty or nolo 
contendere, the trial judge must address the defendant personally in open 
court1408 to determine that he understands the following: (1) the nature of the 
charges,1409 (2) that he may be subject to any applicable mandatory minimum 
sentence,1410 and, (3) the length of the maximum possible sentence he may 
receive.1411 Because special parole terms 1412 create the possibility that a de
fendant’s actual time in jail may exceed the stated sentence, seven circuits re
quire the trial judge to inform the defendant of any applicable mandatory 
special parole terms.1413 Further, the court must inform the defendant that he

knowing and voluntary because district court complied fully with rule 11); United States v. Ross, 666 
F.2d 1163, 1165 (8th Cir. 1981) (same).

1407. See United States v. Goodheim, 651 F.2d 1294, 1299 (9th Cir. 1981) (defendant’s claim that 
plea not voluntary and intelligent places burden on government to prove validity of plea conclusively, 
but court may order evidentiary hearing to allow government to cure silent record); Lonberger v. Jago, 
651 F.2d 447, 449-50 (6th Cir. 1981) (because state must conclusively prove knowing and intelligent 
plea, court cannot presume mere presence of counsel assures voluntariness); cf. Sober v. Crist, 644 F.2d 
807, 809 (9th Cir. 1981) (per curiam) (remanding for evidentiary hearing because record inadequate to 
prove conclusively that defendant received real notice of nature of charges against him).

1408. Fed. R. Crim. P. 11(c); see also United States v. Carter, 662 F.2d 274, 276 (4th Cir. 1981) 
(reversible error for clerk rather than judge to determine whether defendant understood charges); 
United States v. Fels, 599 F.2d 142, 145 (7th Cir. 1978) (per curiam) (dictum) (trial court “personally” 
addressed defendant when explanation of charges directed simultaneously to defendant and two code
fendants); United States v. Clark, 574 F.2d 1357, 1358 (5th Cir. 1978) (per curiam) (reversible error for 
prosecutor rather than judge to address defendant). But cf. United States v. Gray, 611 F.2d 194, 198-99 
(7th Cir. 1979) (per curiam) (no error to allow prosecutor to explain charges to defendant in presence of 
judge), cert, denied, 446 U.S. 911 (1980).

1409. Fed. R. Crim. P. 11(c)(1); see also Mack v. United States, 635 F.2d 20, 26 (1st Cir. 1980) (court 
must both inform defendant of charges and be sure he understands them); Alessi v. United States, 593 
F.2d 476,480-81 (2d Cir. 1979) (per curiam) (conviction vacated for court’s inadequate explanation that 
felony conviction for tax evasion requires more than mere failure to file tax return). Compare United 
States v. Sanchez, 650 F.2d 745, 747-48 (5th Cir. 1981) (prosecutor’s reading of indictment and court’s 
offer to answer questions sufficient explanation of nature of charge when defendant represented by 
counsel during plea proceeding) and McGuirk v. Fair, 622 F.2d 597, 599 (1st Cir.) (defense counsel’s 
extensive explanation of differences between first and second degree murder gave defendant sufficient 
notice of offense), cert, denied, 449 U.S. 882 (1980) with United States v. Carter, 662 F.2d 274, 276 (4th 
Cir. 1981) (court clerk’s query whether defendant had read indictment and understood charge revers
ible error because judge must personally address defendant and must explain meaning of charge and 
basic acts that must be proved to establish guilt).

1410. Fed. R. Crim. P. see also infra note 1413 and accompanying text (discussing require
ment that court inform defendant of mandatory special parole terms).

1411. Fed. R. Crim. P. 11(c)(1); cf. United States v. Herrold, 635 F.2d 213, 216 (3d Cir. 1980) (per 
curiam) (discrepancy between defendant’s perception of maximum sentence and actual sentence man
dates reversal only if so great that it undermines requirement of “intelligently made” plea); Johnson v. 
Fogg, 653 F.2d 750, 752-53 (2d Cir. 1981) (per curiam) (no hearing required to determine validity of 
guilty plea because defendant’s claim that misled by counsel and not advised of maximum sentence 
undercut by defendant’s lack of surprise at sentences imposed, absence of any attempt to withdraw 
plea, and failure to allege that correct knowledge of maximum sentence would have altered plea), cert, 
denied, 102 S. Ct. 1755 (1982); Steinsvik v. Vinzant, 640 F.2d 949, 956 (9th Cir. 1981) (failure to inform 
defendant of possible deportation upon conviction not error because deportation constitutes collateral 
consequence of guilty plea rather than element of maximum sentence); United States v. Scott, 625 F.2d 
623, 625 (5th Cir. 1980) (defendant seeking collateral relief must show prejudice resulted from failure to 
inform him of maximum sentence).

1412. See infra notes 1412-1413 (discussing special parole terms).
1413. See Williams v. Morris, 633 F.2d 71, 76 (7th Cir. 1980) (court must advise defendant of 

mandatory parole term when actual sentence plus parole term exceeds maximum sentence defendant 
anticipates); Moore v. United States, 592 F.2d 753, 758 (4th Cir. 1979) (court must advise defendant of 
ramifications of mandatory special parole term); Richardson v. United States, 577 F.2d 447, 452 (8th 
Cir. 1978) (court must advise defendant of maximum special parole term), cert, denied, 442 U.S. 910 
(1979); United States v. Palter, 575 F.2d 1050, 1051 (2d Cir. 1978) (per curiam) (same); Bunker v. Wise, 
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has specific constitutional rights* 1414 and that his guilty plea waives his right to 
trial.1415 The court must also explain that it may question the defendant after 
the plea, and that if the defendant’s answers are given under oath, on the rec
ord, and in the presence of counsel, they may be used against him in a prosecu
tion for perjury.1416 The court need not inform the defendant of collateral 
consequences of his plea,1417 other than those specified in rule 11, discussed 
above.1418

550 F.2d 1155, 1156 (9th Cir. 1977) (court must advise defendant of ramifications of special parole 
term); United States v. Yazbeck, 524 F.2d 641, 643 (1st Cir. 1975) (per curiam) (same); Roberts v. 
United States, 491 F.2d 1236, 1238 (3d Cir. 1974) (per curiam) (same); cf. United States v. Keefe, 621 
F.2d 17, 19-20 (1st Cir. 1980) (motion to withdraw plea denied because court fully advised defendant of 
mandatory special parole term). The Fifth Circuit does not require the trial judge to explain the special 
parole term. United States v. Garcia, 617 F.2d 1176, 1177 (5th Cir. 1980).

1414. The court must inform the defendant that he has the following constitutional rights: the right 
to an attorney, the right to plead not guilty, the right to a jury trial, the right to confront and cross- 
examine witnesses, and the right against self-incrimination. Fed. R. Crim. P. 11 (c)(2)-(3). See generally 
Note, Guilty Plea Waivers And The Right To Compulsory Process, 27 UCLA L. Rev. 1303 (1980) (sug
gesting that rule 11 be amended to require express waiver by defendant of right to compulsory process 
prior to acceptance of guilty plea).

The courts of appeal have varied in the strictness with which they have responded when trial courts 
have failed to inform a defendant of his constitutional rights. Compare United States v. Carter, 619 
F.2d 293, 295 (3d Cir. 1980) (circumstances surrounding plea inherently prejudicial and sentence va
cated when judge failed to inform defendant of right to counsel and right to confront witnesses) with 
Barksdale v. Blackbum, 670 F.2d 22, 25 (5th Cir. 1982) (plea not involuntary or unintelligent as long as 
defendant represented by counsel, despite judge’s failure to inform defendant that guilty plea waives 
several constitutional rights).

1415. Fed. R. Crim. P. 11(c)(4).
1416. Id. 11(c)(5); cf. United States v. Almaguer, 620 F.2d 557, 559 (5th Cir. 1980) (per curiam) (rule 

11(c)(5) omission does not require reversal unless totality of circumstances demonstrates prejudicial 
error).

1417. See, e.g., Steinsvik v. Vinzant, 640 F.2d 949, 956 (9th Cir. 1980) (court need not inform defend
ant of risk of deportation as result of guilty plea); United States v. Garcia, 636 F.2d 122, 123 (5th Cir. 
1981) (per curiam) (court need not inform defendant of parole eligibility or risk of enhanced sentence 
due to prior convictions); United States v. Jackson, 627 F.2d 883, 885 (8th Cir. 1980) (per curiam) 
(federal court need not inform defendant of inability to order concurrent federal and state sentences), 
cert, denied, 449 U.S. 998 (1981); United States v. Keefe, 621 F.2d 17, 20 (1st Cir. 1980) (court need not 
inform defendant of risk of enhanced sentence if also convicted on pending contempt charge); United 
States v. King, 618 F.2d 550, 552 (9th Cir. 1980) (court need not inform defendant of collateral estoppel 
conseqences of plea in subsequent civil litigation); Strader v. Garrison, 611 F.2d 61, 63 (4th Cir. 1979) 
(court need not inform defendant that plea may delay parole eligibility); United States ex rei. Robinson 
v. Israel, 603 F.2d 635, 638 (7th Cir.) (en banc) (court need not inform defendant of recommendation to 
parole board that he serve full sentence), cert, denied, 444 U.S. 1019 (1979). See generally Note. Collat
eral Consequences Of Guilty Pleas In The Federal Criminal Justice System, 16 Harv. Civ. Rts.—Civ. 
Lib. Rev. 157 (1981) (discussing distinction between direct and collateral consequences of plea and 
possible deprivation of constitutional rights through failure to inform defendant of collateral conse
quences of plea).

1418. See supra note 1417 (discussing collateral estoppel effect of guilty pleas).
1419. Fed. R. Crim. P. 11(d).
1420. See Brady v. United States, 397 U.S. 742, 750 (1970) (dictum) (government may not induce 

plea by actual or threatened harm or by mental coercion); United States v. Cammisano, 599 F.2d 851, 
856 (8th Cir. 1979) (plea invalid when induced by “familial coercion” after trial court stated it would 
not accept plea of defendant’s brother-codefendant unless defendant also pleaded guilty). Compare 
Smith v. O’Grady, 312 U.S. 329, 334 (1941) (guilty plea to burglary with explosives involuntary when 
prosecutor and sheriff led defendant to believe he was charged with simple burglary) with Flores v. 
Estelle, 578 F.2d 80, 83-84 (5th Cir. 1978) (guilty plea allegedly induced by false promise of early parole 
voluntary because court informed defendant he could not rely on such promise), cert, denied, 440 U S 
923 (1979).

Rule 11(d) requires the trial judge to determine that the plea is voluntary by 
addressing the defendant personally in open court.1419 A judge may not accept 
a plea induced by coercion or trickery.1420 To prove coercion, a defendant 
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must show that his fear of the possible consequences of pleading not guilty 
destroyed his ability to balance such risks against the advantages of going to 
trial.1421 A plea is not automatically suspect, however, merely because some of 
the inducements to plead guilty are state-created.1422

Finally, rule 11(f) requires that the court make an on-the-record determina
tion1423 before entering judgment that a factual basis for the plea exists.1424 A 
defendant need not expressly admit guilt, however, if he pleads voluntarily 
and intelligently, and if strong evidence of guilt exists.1425

Effect of Rule 11 Violations. In McCarthy v. United States^16 the
Supreme Court held that a trial court’s failure to adhere fully to the require
ments of rule 11 of the Federal Rules of Criminal Procedure necessitates set
ting aside the guilty plea.1427 After McCarthy Congress substantially 
expanded rule 11 to require a more detailed inquiry by the trial court into the 
voluntariness of the plea.1428 Consequently, courts have been reluctant, either 
on direct appeal or collateral attack, to hold that all rule 11 violations automat-

1421. Jones v. Estelle, 584 F.2d 687, 690 (5th Cir. 1978). The defendant bears a heavy burden in 
trying to prove coercion. See, e.g, Camillo v. Wyrick, 640 F.2d 931, 935 (8th Cir. 1980) (defendant’s 
claim that continued isolation and voices emanating from air vents coerced him to plead guilty inade
quate in light of testimony at plea hearing); Williams v. Missouri, 640 F.2d 140, 143 (8th Cir. 1980) 
(prosecutor’s threat to indict defendant under Habitual Criminal Act if he refused to plead guilty not 
coercive), cert, denied, 451 U.S. 990 (1981); Grantling v. Balkcom, 632 F.2d 1261, 1264 (5th Cir. 1980) 
(defendant’s fear of conviction because prospective jurors saw him handcuffed and in prison uniform 
insufficient coercion to meet constitutional threshold necessary to invalidate plea); see also infra notes 
1486-1494 and accompanying text (discussing cases in which Supreme Court has held that indictment 
of defendant on additional charges after refusal to plea bargain is not inherently vindictive, and is no 
more coercive than normal give and take of bargaining process).

1422. Brady v. United States, 397 U.S. 742, 750 (1970); see Parker v. North Carolina, 397 U.S. 790, 
792 (1970) (plea voluntary although induced by state’s offer of lower maximum penalty for guilty plea 
than jury could impose); McMann v. Richardson, 397 U.S. 759, 770-71 (1970) (plea voluntary although 
allegedly induced by earlier coerced confession); Williams v. Missouri, 640 F.2d 140, 143 (8th Cir. 
1980) (plea voluntary despite prosecutor’s threat to use habitual offender statute if case went to trial), 
cert, denied, 451 U.S. 990 (1981); cf. Bonner v. Wyrick, 650 F.2d 150, 151-52 (8th Cir.) (per curiam) 
(plea not invalid when statute that contributed to defendant’s decision to plead guilty later declared 
unconstitutional), cert, denied, 102 S. Ct. 481 (1981).

1423. Santobello v. New York, 404 U.S. 257, 261 (1971); Fed. R. Crim. P. 11(f).
1424. Id. 11(f); see United States v. Livingston, 665 F.2d 1003, 1005 (11th Cir. 1982) (defendant 

allowed to withdraw guilty plea despite compliance with rule 11 because conclusion erroneous that 
sufficient factual basis for guilty plea existed); United States v. Plisek, 657 F.2d 920, 924 (7th Cir. 1981) 
(trial judge cannot accept guilty plea because defendant’s denial of facts necessary to prove charge was 
tantamount to plea of not guilty).

1425. North Carolina v. Alford, 400 U.S. 25, 37 (1970); see United States v. Montoya-Camacho, 644 
F.2d 480, 487 (5th Cir. 1981) (court may accept guilty plea despite defendant’s denial of certain ele
ments of crime when sufficient factual basis exists from sources other than defendant to support plea 
because express admission of guilt not constitutional requisite to imposition of criminal penalty); 
United States v. Hecht, 638 F.2d 651, 656 (3d Cir. 1981) (court’s refusal to accept guilty plea reversed 
because defendant admitted conduct sufficient to establish factual basis for plea); United States v. Beck, 
606 F.2d 814, 816 (8th Cir. 1979) (per curiam) (defendant’s alleged inability to remember crime insuffi
cient to invalidate plea when record supports conviction).

1426. 394 U.S. 459 (1969).
1427. Id. at 463-64.
1428. When McCarthy was decided, rule 11 required only that the court address the defendant per

sonally before accepting a guilty plea, to determine that the plea was voluntary and that the defendant 
understood the charge and the consequences of the plea. Cf. Fed. R. Crim. P. 11.

The 1975 amendments to rule 11 substantially expand the rule to provide specific guidance for the 
court’s inquiry into the defendant’s understanding of the nature of the charge and the rights that he is 
waiving. Fed. R. Crim. P. 11; see supra notes 1406-1425 and accompanying text (discussing specific 
requirements of rule 11). 
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ically invalidate a guilty plea.1429 For example, technical violations of rule 11 
do not entitle a defendant to automatic reversal unless he shows actual 
prejudice.1430

A defendant may attack the validity of a guilty plea by alleging that the 
advice of counsel adversely affected the plea.1431 The plea is invalid if the 
attorney’s advice was not within the range of competence demanded of counsel 
in criminal cases.1432 Defendant’s statements affirming counsel’s effectiveness 
and made during court proceedings, however, create a formidable barrier to 
post conviction attack because of the strong presumption of reliability ac
corded to such declarations.1433 Similarly, the defendant’s in-court statements

1429. See United States v. Laura, 667 F.2d 365, 372 (3d Cir. 1981) (lack of technical compliance with 
rule 11 does not require invalidation of guilty plea on direct appeal absent showing of prejudice); 
United States v. Conrad, 598 F.2d 506, 509 (9th Cir. 1979) (failure to inform defendant that answers 
under oath could be used in prosecution for perjury does not require invalidation on direct appeal 
because plea voluntary and defect only jeopardized fairness of perjury prosecution and not plea itself). 
But see United States v. Carter, 619 F.2d 293, 295 (3d Cir. 1980) (vacating defendant’s sentence for rule 
11 violation). In Carter the judge failed to inform the defendant during the plea hearing of his right to 
counsel and his right to confront adverse witnesses, rights that the court described as core values of the 
adversary system. Id. The court urged district courts to observe the requirements of rule 11 strictly, but 
declined to mandate invalidation of guilty pleas for every violation of the rule. Id. at 299. Nevertheless, 
the court warned the district courts that continued deviation from the provisions of rule 11 might re
quire such a per se rule in the future. Id. See generally Note, Rule II Of The Federal Rules of Criminal 
Procedure: The Case For Strict Compliance After United States v. Dayton, 66 Va. L. Rev. 1169 (1980) 
(precedent and legislative intent support conclusion that all violations of rule 11 require automatic 
reversal). But see generally Comment, United States v. Riegelsperger: Strict Vs. Substantial Compliance 
In Rule II Proceedings, 15 Creighton L. Rev. 923 (1982) (substantial compliance standard more 
realistic than strict compliance standard for rule 11 violations as long as voluntariness of plea estab
lished).

For a discussion of cases in which courts refused to allow a collateral attack on a rule 11 violation, 
see infra notes 1435-1443. Some courts have adopted a different standard of review from that used on 
direct appeal for rule 11 violations raised in a collateral attack. See Garcia-Trigo v. United States, 671 
F.2d 147, 148 (5th Cir. 1982) (higher standard of proof that fundamental rights violated demanded for 
collateral attack on rule 11 violation than on direct appeal); see infra note 1435 (discussing distinction 
between collateral attack and direct appeal of rule 11 violation).

1430. See, e.g., United States v. Burnett, 671 F.2d 709, 712 (2d Cir. 1982) (defendant forfeited right 
to assert technical violations of rule 11 absent claim of prejudice); United States v. Almaguer, 632 F.2d 
1265, 1267 (5th Cir. 1980) (per curiam) (defendant not entitled to reversal for technical violation of rule 
11 absent showing of prejudice), cert, denied, 447 U.S. 932 (1981); United States v. Cammisano, 599 
F.2d 851, 855 (8th Cir. 1979) (dictum) (although full compliance with rule 11 ordinarily required, 
“[rjitualistic compliance” unnecessary).

1431. See Ford v. Parratt, 673 F.2d 232, 235 (8th Cir. 1982) (per curiam) (plea invalid when counsel 
used rumor of rape victim’s pregnancy to persuade defendant to plead quilty); Hawkman v. Parratt, 661 
F.2d 1161, 1169-70 (8th Cir. 1981) (plea invalid when counsel failed to advise defendant of possible 
affirmative defense and potential adverse consequences of plea); Strader v. Garrison, 611 F.2d 61, 63 
(4th Cir. 1979) (plea invalid because attorney erroneously advised defendant that plea would not delay 
parole eligibility for previous conviction); United States v. Moore, 599 F.2d 310, 313 (9th Cir. 1979) 
(dictum) (plea invalid because counsel unprepared for proceedings), cert, denied, 444 U.S. 1024 (1980).

1432. McMann v. Richardson, 397 U.S. 759, 770-71 (1970); see also Ford v. Parratt, 673 F.2d 232, 
234-35 (8th Cir. 1982) (per curiam) (counsel ineffective because of failure to investigate rumored preg
nancy of rape victim, which affected defendant’s decision to plead guilty); Beckman v. Wainwright, 639 
F.2d 262, 267 (5th Cir. 1981) (counsel ineffective because erroneously advised defendant of conse
quences of withdrawing guilty plea).

1433. Blackledge v. Allison, 431 U.S. 63, 73-74 (1977); see also Kelly v. Alabama, 636 F.2d 1082, 
1084 (5th Cir. 1981) (defendant’s statements to court that he understood proceedings, and discussed 
case with, and was satisfied by, counsel supports finding of effective assistance of counsel); Jones v. 
Wainwright, 604 F.2d 414, 417 (5th Cir. 1979) (per curiam) (defendant’s praise of attorney supports 
finding of effective assistance of counsel); United States v. Moore, 599 F.2d 310, 314 (9th Cir. 1979) 
(defendant’s repeated expressions of confidence in and satisfaction with attorney support finding of 
effective assistance of counsel), cert, denied, 444 U.S. 1024 (1980). Generally, a court will examine the 
entire record and make an independent evaluation of counsel’s performance. See Rawls v. Mabry, 630 
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indicating sufficient understanding of proceedings may impede his efforts to 
invalidate the plea on other grounds.* 1434

F.2d 654, 657-61 (8th Cir.) (per curiam) (evaluating record to determine counsel’s effectiveness), cert, 
denied, 449 U.S. 1084 (1980).

1434. See United States v. Gray, 611 F.2d 194, 201 (7th Cir. 1979) (per curiam) (no rule 11 violation 
for failure to inform defendant of nature of charge when defendant’s description of crime indicates 
sufficient understanding), cert, denied, 446 U.S. 911 (1980); United States v. Dabdoub-Diaz, 599 F.2d 
96, 99 (5th Cir.) (same), cert, denied, 444 U.S. 878 (1979); United States v. Conrad, 598 F.2d 506, 508 
(9th Cir. 1979) (same).

1435. The Supreme Court has indicated that a defendant who raises a rule 11 violation on collateral 
attack bears a heavier burden than when a similar claim is raised on direct appeal. In United States v. 
Timmreck, 441 U.S. 780 (1979), the Court explained its rejection of a movant’s claim that a rule 11 
violation invalidated his plea by observing that the claim “could have been raised on direct appeal,” 
and that the Court would not allow a collateral proceeding to serve as an appeal. Id. at 784. The Third 
Circuit has elaborated on the various considerations governing the review of rule 11 violations on direct 
appeal and collateral attack. United States v. Burnett, 671 F.2d 709, 712-13 (3d Cir. 1982). The court 
stated that allowing a defendant to collaterally attack his conviction years later erodes the principle of 
finality, and as a practical matter may preclude retrial of an obviously guilty criminal. Id. Therefore, 
the court imposed a higher burden on a defendant collaterally attacking his plea for technical violations 
of rule 11. Id. When a defendant raises technical violations on direct appeal, however, the court stated 
that the price of delay is a modest one, and does not override society’s interest in strict enforcement of 
the penal laws. Id. The Fifth Circuit, however, in United States v. Dayton, 604 F.2d 931 (5th Cir. 
1979) (en banc), cert, denied, 445 U.S. 904 (1980), considered the Timmreck statement distinguishing 
between collateral and direct attacks on a rule 11 violation to be “arguably dictum and somewhat 
ambiguous [because] to say that the [defendant’s claim] could have been raised [on direct appeal] is not 
necessarily to say that raising it would have produced a reversal.” Id. at 936 n.6.

1436. 441 U.S. 780 (1979).
1437. Id. at 784. In Timmreck the defendant moved to vacate his sentence pursuant to 28 U.S.C. 

§ 2255 (1976). Id. at 782.
1438. Id.
1439. Id. at 783-84.
1440. See United States v. Horsley, 599 F.2d 1265, 1269 (3d Cir.) (failure of court to inform defend

ant personally of nature of charge and mandatory special parole term does not warrant collateral relief 
absent allegation of specific prejudice), cert, denied, 444 U.S. 865 (1979).

1441. See Garcia-Trigo v. United States, 671 F.2d 147, 148 (5th Cir. 1982) (failure of court to de
scribe nature of charge and consequences of plea adequately does not warrant collateral relief absent 
showing of present or prospective adverse effect); Allen v. United States, 634 F.2d 316, 317 (5th Cir. 
1981) (per curiam) (court’s misstatement of maximum penalty does not warrant collateral relief unless 
decision to plead guilty materially affected).

1442. See United States v. Sisneros, 599 F.2d 946, 949-50 (10th Cir. 1979) (per curiam) (failure of 
court to inform defendant of lifetime maximum special parole term does not warrant collateral relief 
because no prejudice resulted when judge sentenced defendant to lesser term that judge erroneously 
believed applicable to defendant).

1443. But cf. infra note 1448 (discussing inapplicability of Timmreck when defendant raises constitu
tional challenge to plea in collateral proceeding).

The Ninth Circuit has held that defendants who plead guilty to criminal charges are collaterally 
estopped from asserting their innocence in a subsequent civil forfeiture proceeding regardless of any 

Collateral attacks on rule 11 violations often will be unsuccessful.1435 In 
United States v. Timmreck1436 the Supreme Court held that collateral relief is 
not available for “technical violations” of rule 1 1.1437 The defendant in Timm
reck alleged that the trial court violated rule 11 by failing to inform him of the 
applicable mandatory special parole term before accepting his guilty plea.1438 
Stressing that the violation was neither constitutional nor jurisdictional in na
ture, and did not violate the procedural demands of due process, the Court 
held that the petitioner’s claim was not cognizable in a proceeding to vacate his 
sentence.1439 In following Timmreck, the Third,1440 Fifth,1441 and Tenth Cir
cuits1442 have also ruled that technical violations of rule 11 do not warrant 
collateral relief absent a showing of prejudice.1443
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Although rule 11 does not apply to state proceedings, due process requires 
state courts to assure that defendants plead guilty voluntarily and intelli
gently.1444 Thus, in a state court the trial judge must inform the defendant of 
all the “critical” elements of a charge.1445 Moreover, the trial court must ques
tion the defendant to determine whether he understands the nature of the 
crime and the consequences of his guilty plea.1446 This term the Seventh Cir
cuit held in United States v. Howze'44'1 that a defendant may attack, in a subse
quent prosecution, his guilty plea to state criminal charges by alleging that the 
court failed to tell him he could decline to plead guilty.1448 The Seventh Cir
cuit found such a defect to be of constitutional dimension, and not merely a 
failure to comply with state criminal procedure.1449 In United States ex rel. 
Grundset v. Franzen,1450 however, the Seventh Circuit held that a habeas 
corpus petitioner’s failure to make a prima facie showing of a constitutional 
violation precluded the court from reviewing the voluntariness of a state guilty 
plea.1451 In Franzen the petitioner alleged that the state’s failure to require a 
verbatim transcript of his misdemeanor plea hearing violated due process.1452 
The court held that the defendant failed to make a prima facie case because he 
signed an express waiver of his right to trial by jury, stated that he realized he 

rule 11 violations at their plea hearing. United States v. $31,697.59 Cash, 665 F.2d 903, 905-06 (9th Cir. 
1982).

1444. Boykin v. Alabama, 395 U.S. 238, 242-43 (1969); see Frank v. Blackburn, 646 F.2d 873, 882 
(5th Cir. 1980) (en banc) (dictum) (state court plea may be set aside only if due process not satisfied), 
cert. denied, 102 S. Ct. 148 (1981); cf. Lamb v. Estelle, 667 F.2d 492, 496 (5th Cir. 1982) (state court 
guilty plea upheld because no due process violation when counsel’s assistance not constitutionally inad
equate under standards applicable at time of plea 35 years earlier); Pennington v. Housewright, 666 
F.2d 329, 332 (8th Cir. 1981) (guilty plea upheld because state criminal procedures sufficient to estab
lish voluntariness of plea), cert, denied, 102 S. Ct. 1775 (1982).

1445. See Henderson v. Morgan, 426 U.S. 637, 647 & n. 18 (1976) (state court guilty plea involuntary 
because defendant not informed of “critical” element of intent in second degree murder charge); Har- 
ned v. Henderson, 588 F.2d 12, 23-24 (2d Cir. 1978) (state court guilty plea involuntary because defend
ant not informed of “critical” element of physical injury in first degree burglary charge). The Supreme 
Court has indicated that the state trial judge is not required to explain the charges personally to the 
defendant. See Henderson v. Morgan, 426 U.S. 637, 647 (1976) (dictum) (explanation of charges in 
state court either by trial judge or defense counsel sufficient).

1446. Boykin v. Alabama, 395 U.S. 238, 243-44 (1969). In Miller v. McCarthy, 607 F.2d 854 (9th 
Cir. 1979), the Ninth Circuit stated that a defendant who pleads guilty in a state court has a constitu
tional right to be informed of the maximum potential sentence for the offense charged. Id. at 856. The 
court held that the trial judge’s failure to inform the defendant of the maximum penalty mandates 
automatic invalidation of the guilty plea. Id. But see Rouse v. Foster, 672 F.2d 649, 651 (8th Cir. 1982) 
(state court’s failure to inform defendant of full range of sentences mere technical default of no consti
tutional significance); Duffy v. Cuyler, 581 F.2d 1059, 1064 (3d Cir. 1978) (state court’s failure to inform 
defendant of maximum potential sentence does not invalidate plea when factual basis established at 
plea hearing amounting to “mini-trial”), cert, denied, 439 U.S. 1075 (1979).

1447. 668 F.2d 322 (7th Cir. 1981).
1448. Id. at 323. The Seventh Circuit held that the defendant’s failure to attack his plea in state 

court did not preclude him from challenging the plea in the federal prosecution. Id. The court stated 
that the Timmreck rationale limiting collateral attacks on rule 11 violations controls only when the 
defendant alleges a failure to comply with formal requirements of the rule, and not when the defendant 
raises a constitutional challenge. Id.

1449. Id. The constitutional right infringed by failure to inform a defendant of his right not to plead 
guilty is the privilege against compulsory self-incrimination. Id.

1450. 675 F.2d 870 (7th Cir. 1982).
1451. Id. at 877-78.
1452. Id. at 877. The defendant in Franzen based his argument on the Supreme Court’s holding in 

Boykin v. Alabama, 395 U.S. 238, 243-44 (1969), that the waiver of constitutional rights implicit in a 
guilty plea requires the state to make an affirmative showing on the record that the plea is knowing and 
voluntary. Franzen, 675 F.2d at 877.
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was giving up his right to any trial by pleading guilty, and testified that he 
could not remember what transpired at the guilty plea proceeding.1453 The 
court concluded that it was unnecessary for the state to demonstrate the volun
tariness of the plea, and thus did not reach the issue whether a transcript was 
required.1454

Plea Bargains. The Supreme Court has recognized plea bargaining as
an essential component of the criminal justice system1455 that speeds disposi
tion of cases, conserves judicial resources, and enhances the defendant’s reha
bilitative prospects.1456 Because courts haye characterized plea bargains as 
contractual,1457 defendants often litigate the existence and scope of such an 
agreement.1458 Defendants have also litigated whether third parties are bound 
by a plea agreement,1459 whether a third party beneficiary can claim breach of 
an agreement between the government and another defendant,1460 and 
whether the alleged promises of a third party are part of the agreement.1461 A 
plea agreement becomes void if either the defendant1462 or the prosecutor1463

1453. Id. at 878-79.
1454. Id. at 879.
1455. Santobello v. New York, 404 U.S. 257, 260 (1971). Notwithstanding its view that plea bargain

ing is important, the Supreme Court has held that no constitutional right to plea bargain exists. Wea
therford v. Bursey, 429 U.S. 545, 561 (1977). See generally Hughes, Pleas Without Bargains, 33 
Rutgers L. Rev. 753 (1981) (raising queries and making proposals “to purge the taking of guilty pleas 
of some of the worst features of bargaining”).

1456. See Blackledge v. Allison, 431 U.S. 63, 71 (1977) (plea bargaining promotes speedy disposition 
of cases and conserves judicial resources); Santobello v. New York, 404 U.S. 257, 261 (1971) (plea 
bargaining promotes prompt and final disposition of cases and enhances defendant’s rehabilitative 
prospects).

1457. United States v. Mooney, 654 F.2d 482, 486 (9th Cir. 1981); see also Santobello v. New York, 
404 U.S. 257, 262 (1971) (when promise by prosecutor part of consideration for guilty plea, government 
must fulfill agreement); In re Geisser, 627 F.2d 745, 749 (5th Cir. 1980) (guilty plea induced by govern
ment’s promise of binding contractual obligation), cert, denied, 450 U.S. 1031 (1981); United States v. 
Krasn, 614 F.2d 1229, 1233 (9th Cir. 1980) (although matter of criminal jurisprudence, plea bargain 
contractual in nature, thus subject to standards of contract law).

1458. See, e.g., United States v. Heldt, 668 F.2d 1238, 1251-52 (D.C. Cir. 1981) (per curiam) (prior 
plea agreement no bar to present prosecution for conspiracy because agreement did not contemplate 
conspiracy indictment); United States v. Ligori, 658 F.2d 130, 132 (3d Cir. 1981) (when sentence im
posed by judge exceeds plea agreement, government not bound by plea agreement to support, and may 
even oppose, defendant’s subsequent motion for reduction of sentence); United States v. Tursi, 655 F.2d 
26, 27 (1st Cir. 1981) (per curiam) (plea agreement remains valid when government only promises 
recommendation and judge rejects recommendation); In re Application of the United States Perm. 
Subcomm, on Investigations, 655 F.2d 1232, 1239 (D.C. Cir. 1981) (per curiam) (plea agreement pre
cluding criminal indictment not violated when defendant prosecuted for civil contempt); United States 
v. Aguilera, 654 F.2d 352, 353-54 (Sth Cir. 1981) (per curiam) (plea offer not binding agreement unless 
accepted by defendant, specific performance not available when offer expired and no justifiable reliance 
leading to prejudice because agreement without force until approved by judge).

1459. See Guzman v. Morris, 644 F.2d 1295, 1298 (9th Cir. 1981) (plea agreement dismissing some 
charges against defendant does not bind parole board to refrain from considering those charges subse
quently); United States v. Sandate, 630 F.2d 326, 327-28 (5th Cir. 1980) (plea agreement with state does 
not prevent bringing of charges by federal government, which did not participate in negotiations), cert, 
denied, 450 U.S. 922 (1981); United States v. McIntosh, 612 F.2d 835, 836-37 (4th Cir. 1979) (alterna
tive holding) (state prosecutor lacked authority to promise no federal prosecution would follow guilty 
plea to state charges).

1460. See United States v. DeFilippis, 637 F.2d 1370, 1375 (9th Cir. 1981) (alleging prosecutor 
breached plea agreement with defendant’s husband that provided for dropping charges against 
defendant).

1461. See United States v. Howell, 661 F.2d 96, 97 (8th Cir. 1981) (per curiam) (plea agreement valid 
despite defendant’s allegation attorney promised maximum five-year sentence).

1462. See United States v. Brooks, 670 F.2d 625, 627 (5th Cir. 1982) (when defendant reneges on 
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fails to meet all of the terms of the bargain. The Supreme Court has held that 
a defendant who alleges that the government breached a plea agreement is 
entitled to an evidentiary hearing to determine the veracity of his allegations, 
or, at the judge’s discretion, discovery or expansion of the record.* 1463 1464 1465

promise to cooperate in arrest of drug dealer, government no longer bound by agreement), cert, denied, 
102 S. Ct. 2943 (1982); United States v. McCord, 664 F.2d 60, 62 (5th Cir. 1981) (when defendant fails 
to fulfill plea agreement, government free from honoring agreement); United States v. Plisek. 657 F.2d 
920, 924 (7th Cir. 1981) (when defendant voids plea bargain by refusing to admit factual basis of guilty 
plea, government free to argue contrary to original bargain).

1463. Santobello v. New York, 404 U.S. 257, 262 (1971); see also United States v. Cook, 668 F.2d 
317, 321 (7th Cir. 1982) (prosecution breached plea agreement by permitting probation officer to use its 
files to prepare unfavorable report when prosecution ambiguously promised not to offer “evidence in 
aggravation” at sentencing); cf. Acosta v. Turner, 666 F.2d 949, 953 (5th Cir. 1982) (alternative holding) 
(judge’s pretrial promise to vacate proceedings if mental report indicated defendant incompetent bind
ing when exchanged for defendant’s stipulation of competency).

1464. Blackledge v. Allison, 431 U.S. 63, 75-76, 80-82 (1977). A court may dispense with a hearing, 
however, if the defendant’s allegations are “palpably incredible” or “patently frivolous or false.” Id. at 
76; see, e.g., United States v. DeFilippis, 637 F.2d 1370, 1375 (9th Cir. 1981) (hearing unnecessary when 
neither written agreement nor full colloquy in plea transcript supports alleged breach and judge famil
iar with case); McKenzie v. Wainwright, 632 F.2d 649, 652 (5th Cir. 1980) (summary dismissal war
ranted when defendant fails to corroborate allegations, delays raising alleged breach for three years, 
and disparity small between actual sentence and sentence allegedly promised); United States v. Flores, 
616 F.2d 840, 842 (5th Cir. 1980) (hearing not required when defendant alleges merely disappointed 
expectations, or that counsel misunderstood his legal position); cf. United States v. Bronstein, 623 F.2d 
1327, 1330 (9th Cir.) (no remand necessary to resolve alleged ambiguities of plea agreement when 
language of agreement and conduct of parties clearly express their intent), cert, denied, 449 U.S. 842 
(1980).

1465. 654 F.2d 482 (7th Cir. 1981).
1466. Id. at 486.
1467. Id. at 487.
1468. See United States v. Wilson, 669 F.2d 922, 923 (4th Cir. 1982) (resentencing before different 

judge proper remedy within discretion of lower court when government breached plea agreement); 
United States v. Cook, 668 F.2d 317, 321 (7th Cir. 1982) (postsentence motion to withdraw plea granted 
because government breached plea agreement and other remedies inadequate); United States v. Wil
liams, 656 F.2d 357, 359 (8th Cir. 1981) (reduced sentence upheld despite government breach of plea 
agreement because no prejudice when prosecutor specifically performed, albeit later than promised, by 
noting at sentence reduction hearing defendant’s cooperation with investigation, on which basis district 
court reduced sentence); cf. United States v. Mack, 655 F.2d 843, 848 (8th Cir. 1981) (specific perform
ance of initial plea agreement denied because agreement never accepted by court and any resulting 
prejudice removed by defendant’s second guilty plea). See generally Comment, Constitutional Con
straints On Prosecutorial Discretion In Plea Bargaining, 17 Hous. L. Rev. 753 (1980) (discussing inade
quacy of remedies for breach of plea agreement and legitimacy of substantive due process and right to 
effective assistance of counsel as sources, for fashioning stronger remedies).

The Third and Fifth Circuits have split with the Fourth Circuit over whether a defendant is entitled 
to specific performance of a plea bargain accepted by him but withdrawn by the government prior to 
entry of the plea. Compare United States v. Ocanas, 628 F.2d 353, 358 (5th Cir. 1980) (neither party 
may rely on plea agreement until judge approves bargain and accepts plea, and either party may mod

The Seventh Circuit held this term in United States v. Mooneyx4(,i that when 
a plea agreement merely contains a promise to recommend an agreed sentence, 
rather than an explicit promise not to oppose a motion to reduce sentence, the 
government’s conduct in opposing such a motion is not a breach.1466 The Sev
enth Circuit did recommend, however, that in similar future circumstances the 
government respond to such a motion by stating the sentence it recommended, 
the court’s rejection of that sentence, and whether the government has any 
reason to retract its previous recommendation.1467

Breach of a plea agreement can be remedied by withdrawal of the plea, 
alteration of the sentence or specific performance, requiring both sides to carry 
out the terms of the agreement.1468 Last term the Sixth Circuit held in Mc
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Pherson v. Barksdale'**  that a state prosecutor’s breach of a plea agreement 
violates the federal Constitution and therefore is within the jurisdiction of the 
federal courts.1469 1470 The federal courts, however, lack supervisory authority to 
specify the appropriate remedy for such a violation, and must remand to the 
state court for this purpose.1471

ify position until then), cert, denied, 451 U.S. 984 (1981) and Government of the Virgin Islands v. 
Scotland. 614 F.2d 360, 362, 365 (3d Cir. 1980) (defendant not entitled to specific performance of un
consummated plea bargain absent showing of detrimental reliance) with Cooper v. United States, 594 
F.2d 12, 19 (4th Cir. 1979) (due process prohibits withdrawal of plea offer unless government meets 
heavy burden of showing extenuating circumstances affecting propriety of proposal unknown to and 
not reasonably discoverable by government when proposal made).

1469. 640 F.2d 780 (6th Cir. 1981).
1470. Id. at 781.
1471. Id. This term the Ninth Circuit held that a federal district court may review, in a habeas 

corpus proceeding, the adequacy of a state court’s remedy for breach of a plea agreement. Pierce v. 
Thompson, 666 F.2d 424, 426 (9th Cir. 1982). The court stated that the district court must either review 
the state trial court record or hold a hearing. Id. at 427. The standard of review in such a proceeding is 
whether the modifications in the sentence ordered by the state court accorded adequate specific per
formance of the plea agreement to meet the constitutional requirements of Santobello. Id. at 428.

1472. Fed. R. Crim. P. 11(e)(1).
1473. 660 F.2d 1086 (5th Cir. 1981), cert, denied, 102 S. Ct. 1753 (1982).
1474. Id. at 1093.
1475. Id. at 1091-92.
1476. Fed. R. Crim. P. 11(e)(1); see also United States v. Harris, 635 F.2d 526, 528 (6th Cir. 1980) 

(although judge’s participation in plea bargaining not per se unconstitutional, rule 11 limits judge’s role 
to accepting or rejecting plea and ensuring voluntariness), cert, denied, 451 U.S. 989 (1981); United 
States v. Adams, 634 F.2d 830, 831 (5th Cir. 1981) (dangers implicit injudicial participation in plea 
negotiations so great that appellate court will raise issue sua sponte and order appropriate remedy). See 
generally Malloy & Schlesinger, Plea Bargaining And The Judiciary: An Argument For Reform, 30 
Drake L. Rev. 581 (1980-81) (increased judicial participation in plea bargaining would be positive 
reform; proposes pre-plea conference at which judge and parties discuss case and penalties, and judge 
informs parties of sentence that plea would bring). But see generally Hughes. Pleas Without Bargains, 
33 Rutgers L. Rev. 753, 760-62 (1981) (criticizing participation by state judges in plea bargaining 
process).

1477. See Flores v. Estelle, 578 F.2d 80, 85 (Sth Cir. 1978) (state judge’s alleged plea offer to defend
ant’s sister not constitutional violation when plea remains voluntary), cert, denied, 440 U.S. 923 (1979).

1478. Fed. R. Crim. P. 11(e)(2) advisory committee note.

Rule 11(e)(1) of the Federal Rules of Criminal Procedure authorizes the 
prosecutor to make three promises during plea negotiations: (1) to move to 
dismiss other charges, (2) to recommend a specific sentence or refrain from 
opposing defendant’s request for a particular sentence, and (3) to agree that a 
specific sentence is appropriate.1472 1473 This term the Fifth Circuit held in United 
States v. Block'* 13 that the government did not breach its promise to remain 
mute about the defendant’s sentence when it corrected defense counsel’s innac- 
curate statements at the sentencing hearing.1474 The court stated that although 
a “standing mute” promise prohibits the government from presenting conjec
ture or opinion, or repeating disparaging information already in the record, 
such a promise cannot require the government to stand silent in the face of 
factual innaccuracies, or to withhold relevant information.1475

Rule 11(e)(1) also expressly prohibits a federal judge from participating in 
plea negotiations,1476 but such participation by a state judge is not unconstitu
tional if the defendant’s plea remains voluntary.1477 Although the trial judge 
may not participate directly in plea negotiations, he retains discretion to reject 
the proposed agreement.1478 This term the First Circuit held in United States 
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y. Escobar Noble'™ that a trial judge did not abuse his discretion by rejecting 
a plea agreement to leave open the possibility of imposing a higher sentence 
than would have been permitted under the agreement.1479 1480 The court stated 
that the trial judge’s action was permissible as long as acceptance of the agree
ment was not essential to secure a legitimate and important prosecutorial 
interest.1481

1479. 653 F.2d 34 (1st Cir. 1981).
1480. Id. at 36; cf. Frank v. Blackburn, 646 F.2d 873, 883, 887 (5th Cir. 1980) (en banc) (imposition 

of 33-year sentence on defendant originally offered 20-year sentence to plead guilty insufficient evi
dence, by itself, of judicial vindictiveness), cert, denied, 102 S. Ct. 148 (1981). The Blackburn court 
reasoned that a defendant found guilty at trial cannot demand the same sentence he rejected in a plea 
bargain because such a rule would destroy all incentive to negotiate. Id. at 883.

1481. United States v. Escobar Noble, 653 F.2d 34, 36 (1st Cir. 1981).
1482. Fed. R. Crim. P. 11(d).
1483. Id. 11(e)(2).
1484. Id. 11(d). But see Barrientos v. United States, 668 F.2d 838, 841-42 & n.2 (5th Cir. 1981) (judge 

need not expressly inquire into existence of promises apart from plea bargain when overall inquiry 
adequately detailed and reveals voluntariness of plea).

1485. See supra notes 1419-22 and accompanying text (discussing coerced guilty pleas).
1486. 434 U.S. 357 (1978).
1487. Id. at 365.
1488. Id.
1489. Id. at 360-61. See also Ehl v. Estelle, 656 F.2d 166, 170 (5th Cir. 1981) (no vindictiveness in 

imposing greater sentence than offered in rejected plea offer because defendant aware of consequences 
of rejecting offer), cert, denied, 102 S. Ct. 1459 (1982); United States v. Shaw, 655 F.2d 168, 171 (9th Cir. 
1981) (vindictiveness exists when government admits that it moved to vacate defendant’s guilty plea in 
retaliation for defendant exercising right to file motion in arrest of judgment); United States v. Moore, 
653 F.2d 384, 388 (9th Cir. 1981) (no vindictiveness in subsequent prosecution of defendant after his 
sucessful exercise of constitutional right to resist extradition when plea offer reasonably implied defend
ant would be prosecuted if offer rejected and extradition efforts failed), cert, denied, 102 S. Ct. 680 
(1981); United States v. Horton, 646 F.2d 181. 187-88 (5th Cir.) (no prosecutorial vindictiveness in 
bringing more serious charges against defendant after plea agreement found unenforceable because 
defendant allowed to withdraw plea and knew of charges during negotiations), cert, denied, 102 S. Ct. 
516 (1981); cf. United States v. Williams, 656 F.2d 357, 359 (8th Cir. 1981) (dictum) (prosecutor's 
request for “contingent” sentence until defendant cooperates poses danger of “improper” control). See 
generally Hughes, Pleas Without Bargains, 33 Rutgers L. Rev. 753, 762-64 (1981) (criticizing Supreme 
Court’s reasoning in Hayes').

1490. 102 S. Ct. 2485 (1982).

Before accepting a guilty plea, a federal trial judge himself must ask the 
defendant in open court whether the plea is the result of a plea bargain.1482 1483 If 
so, the court must require disclosure of the terms of the agreement in open 
court or, for good cause, in camera.'463 The trial judge also must ask the de
fendant in open court whether the plea is the result of any threats or promises 
apart from the plea bargain.1484 The judge may not accept a plea that is the 
result of coercion.1485 1486 In Bordenkircher v. Hayes,'466 however, the Supreme 
Court held that a prosecutor engaged in acceptable conduct when, during the 
course of plea negotiations, he threatened to reindict the defendant on addi
tional charges if he refused to plead guilty to the original indictment.1487 The 
Court reasoned that the defendant was free to accept or reject the offer because 
the prosecutor’s threat fully informed him of the true terms and limits of the 
offer.1488 The Court stated that threatening to reindict the defendant on more 
severe charges is equivalent to indicting the defendant originally on all such 
charges and then offering to drop some charges in exchange for a guilty 
plea.1489 1490

This term in United States v. Goodwin'490 the Supreme Court reinforced its 
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decision in Hayes, holding that there can be no presumption of vindictiveness 
when a prosecutor indicts a defendant on additional, more serious, charges 
after the defendant abandons plea negotiations and requests a jury trial.1491 In 
Goodwin the Fourth Circuit Court of Appeals had held that although it could 
readily conclude that the prosecutor did not act with actual vindictiveness, the 
possibility of vindictiveness was so great that the court would impose a pre
sumption of vindictiveness in such situations to avoid the “unseemly task” of 
probing the prosecutor’s actual motives.1492 Using reasoning similar to that in 
Hayes, the Supreme Court rejected the Fourth Circuit’s assertion that vindic
tiveness inhered in the situation.1493 Rather, the Court stated that the prosecu
tor should remain free before trial to exercise his discretion to determine the 
extent of the societal interest in the prosecution.1494

If the trial judge is satisfied that a plea bargain exists and is not the result of 
illegal coercion, he may accept or reject the bargain or withhold decision until 
the court receives a presentence report.1495 If the judge rejects the bargain, he 
must give the defendant an opportunity to withdraw the plea.1496 If the judge 
accepts the bargain, he must abide by its terms,1497 but he need not accept the 
prosecutor’s recommendation of a specific sentence.1498

Under rule 11(e)(6), evidence of withdrawn guilty pleas, nolo contendere 
pleas, and defendants’ statements made in the course of plea discussions with a 
government attorney are inadmissible in any criminal or civil proceeding

1491. Id. at 2493-94. In Goodwin the defendant originally was charged with several misdemeanor 
counts. Id. at 2487. His case was assigned to a Justice Department attorney empowered to try only 
petty crime and misdemeanor charges before a federal magistrate. Id. After abortive plea negotiations, 
the defendant advised the prosecutor that he wanted a jury trial in the District Court. Id. at 2487-88. 
The case was transferred to a United States Attorney, who obtained a felony indictment against the 
defendant. Id. at 2488. The defendant was convicted on the felony count, and on one misdemeanor 
count. Id.

1492. Id..
1493. Id. at 2493. The Court rejected the defendant’s attempt to distinguish Bordenkircher on the 

ground that Bordenkircher involved a bench trial, whereas Goodwin involved a request for trial by jury. 
Id. at 2494. The Court stated that although a jury trial may be more burdensome for the prosecution 
than a bench trial, the prosecutor has no “personal stake” in a bench trial sufficient to cause him to 
engage in self-vindication if a defendant requests a jury trial. Id. Moreover, the Court noted a “strong 
tradition in this country in favor of jury trials,” and that for many reasons both the judge and the 
prosecutor might prefer to have a case tried by a jury. AZ n.18.

1494. Id. at 2493. Apparently, the Supreme Court is as reluctant to find judicial vindictiveness in the 
plea bargaining process as it is to find prosecutorial vindictiveness. The Court recently summarily 
vacated and remanded a First Circuit judicial vindictiveness case, for reconsideration in fight of Good
win. Meachum v. Longval, 102 S. Ct. 3475 (1982), vacating mem. 651 F.2d 818 (1st Cir. 1981). In its 
opinion in Meachum the First Circuit had held that a different judge must resentence a defendant who 
could reasonably interpret the trial judge’s statements as a “plea or else” threat, but who nevertheless 
went to trial and subsequently received from the same judge a substantially longer sentence than a 
codefendant who pled guilty. Longval v. Meachum, 651 F.2d 818, 820-21 (1st Cir. 1981), vacated mem., 
102 S. Ct. 3475 (1982). The First Circuit reasoned that the judge’s conduct created a reasonable appre
hension of judicial vindictiveness. Id. at 821; cf. supra note 1480 and accompanying text (no judicial 
vindictiveness when court rejects plea agreement for purpose of imposing stiffer sentence than would be 
allowed under agreement).

1495. Fed. R. Crim. P. 11(e)(2).
1496. Id. 11(e)(4). The Eighth Circuit has held that rule 11 does not require a court to delineate its 

reasons for rejecting a plea agreement. United States v. Moore, 637 F.2d 1194, 1196 (8th Cir. 1981) (per 
curiam). Nevertheless, after rejecting a plea bargain the court must inform the defendant that if he 
persists in his plea, the disposition of the case may be less favorable than contemplated in the bargain. 
Fed. R. Crim. P. 11(e)(4).

1497. Fed. R. Crim. P. 11(e)(3).
1498. Id. 11(e)(1)(B).
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against a defendant who pleaded or participated in plea negotiations.1499 The 
purpose of this provision is to encourage frank and open discussion during 
plea negotiations.1500 When the defendant makes statements to a government 
agent other than an attorney, however, the rule does not apply, and such state
ments are admissible.1501 Moreover, the rule provides that statements made 
during plea discussions are admissible against the defendant in a prosecution 
for perjury or false statement if the defendant made the statements under oath, 
on the record, and in the presence of counsel.1502 In addition, the rule pro
vides that if a party, in any civil or criminal proceeding, introduces a statement 
made during a plea discussion, additional statements made during the same 
discussion are admissible if fairness so requires.1503

Withdrawing the Plea. Rule 32(d) of the Federal Rules of Criminal Pro
cedure allows a defendant to withdraw a plea of guilty or nolo contendere with 
the court’s permission.1504 The standard forjudging presentence motions for 
plea withdrawal is whether the court in its discretion considers the withdrawal

1499. Id 11(e)(6).
1500. Id. advisory committee note.
1501. Id. The advisory committee stressed that statements made to non-attorney government agents, 

“especially when the agents purport to have authority to bargain,” are not inevitably admissible. Id. 
Rather, such statements simply are not covered by the per se rule of inadmissibility contained in rule 
11(e)(6). Id. Thus, statements made to nonattomey government agents may be inadmissible, but only 
for reasons pertaining to the usual rules of admissibility of evidence. Id. In particular, the Advisory 
Committee suggested that such cases be resolved under “the body of law dealing with police interroga
tions.” Id.

The former version of rule 11(e)(6) did not make clear that only plea discussions with government 
attorneys were inadmissible. Id. A number of cases subsequently arose in which a defendant claimed 
that his discussion with a government agent, other than an attorney, was made in the course of plea 
negotiations, and therefore inadmissible, whereas the government sought to admit the statement as a 
voluntary admission to a law enforcement official. See id. (citing cases). Courts struggled with the 
dividing line between ordinary confessions and inadmissible plea discussions under the old rule. In 
1978 the Fifth Circuit held en banc that rule 11(e)(6) rendered statements made during an alleged plea 
discussion inadmissible if the defendant exhibits an “actual subjective expectation” to negotiate a plea 
and that expectation is reasonable under the “totality of the objective circumstances.” United States v. 
Robertson, 582 F.2d 1356, 1366 (5th Cir. 1978) (en banc).

Although a defendant’s statements to a non-attorney government agent no longer are covered by rule 
11(e)(6), the admissibility of such statements is still determined under the Robertson test. See United 
States v. Brooks, 670 F.2d 625, 627-28 (5th Cir. 1982) (defendant’s statements to border patrol agents 
admissible because not part of plea negotiations when defendant could not reasonably perceive agent 
had negotiating authority), cert, denied, 102 S. Ct. 2943 (1982); United States v. Jimenez-Diaz, 659 F.2d 
562, 568 (5th Cir. 1981) (defendant’s statements to agents admissible because not part of plea negotia
tions), cert. denied, 102 S. Ct. 1754 (1982); United States v. Doe, 655 F.2d 920, 925 (9th Cir. 1980) 
(defendant’s statements admissible as attempt to exculpate accomplice through self implication rather 
than attempt to negotiate plea); United States v. O’Brien, 618 F.2d 1234, 1240-41 (7th Cir.) (recorded 
telephone conversation between defendant and FBI informant concerning possibility of plea bargain 
admissible because defendant had no subjective expectation of negotiating plea), cert, denied, 446 U.S. 
967 (1980); United States v. Pantohan, 602 F.2d 855, 857 (9th Cir. 1979) (defendant’s statements to 
Treasury agents admissible under Robertson because defendant not under arrest at time he offered 
cooperation and agents promised only to inform United States attorney of cooperation). See generally 
Note, Plea Negotiations And The Perception Of Bargaining Authority Under Amended Federal Rule Of 
Criminal Procedure 11(e)(6), 70 Geo. L.J. 315 (1981) (discussing inadequacy of amended rule 11(e)(6) 
to protect defendant who makes statements to person lacking authority to plea bargain when those 
statements admissible in court).

1502. Fed. R. Crim. P. 1 l(e)(6)(D)(ii).
1503. Id. 1 l(e)(6)(D)(i).
1504. Id. 32(d).
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to be fair and just.1505 Thus, a court may deny a presentence motion if with
drawal would prejudice the prosecution1506 or constitute an abuse of the judi
cial system.1507 The court may grant a postsentence withdrawal motion only 
to correct “manifest injustice.”1508

DOUBLE JEOPARDY

The double jeopardy clause of the fifth amendment guarantees that no de
fendant shall be twice put in jeopardy of conviction for the same offense.1509 
The clause protects criminal defendants from several forms of government ac-

1505. Kercheval v. United States, 274 U.S. 220, 224 (1927); see United States v. White, 659 F.2d 231, 
234 (D.C. Cir. 1981) (denial of presentence motion to withdraw plea upheld because counsel’s failure to 
demand psychiatric examination at withdrawal hearing did not amount to ineffective assistance); 
United States v. McKoy, 645 F.2d 1037, 1039 (D.C. Cir. 1981) (denial of presentence motion to with
draw plea upheld when defendant based motion on new defense without tenably explaining failure to 
raise defense prior to entry of plea); cf. United States v. Devins, 646 F.2d 336, 338 (8th Cir. 1981) 
(denial of presentence motion to withdraw plea not abuse of discretion when defendant provided full 
hearing).

1506. See United States v. Burnett, 671 F.2d 709, 712 (2d Cir. 1982) (denial of motion to withdraw 
plea upheld because government prejudiced by five-year lapse caused by defendant’s flight from juris
diction shortly after entry of plea); United States v. Bryant, 640 F.2d 170, 172-73 (8th Cir. 1981) (denial 
of motion to withdraw plea upheld because defendant discovered government’s case against him and 
codefendants, who were government’s witnesses against defendant, were unwilling to testify again when 
defendant delayed motion until after codefendant’s trials completed); Government of the Virgin Is
lands v. Berry, 631 F.2d 214, 221-22 (3d Cir. 1980) (denial of motion to withdraw plea upheld because 
defendant discovered government’s case against him during delay, and government’s witnesses became 
unwilling to testify).

The Fifth Circuit has stated that, absent some plausible explanation by the defendant justifying with
drawal of a guilty plea, the government’s failure to show that withdrawal would result in specific 
prejudice does not grant the defendant an absolute right to withdrawal. United States v. Rasmussen, 
642 F.2d 165, 168 (5th Cir. 1981).

1507. Cf. United States v. Cain, 653 F.2d 883, 884 (4th Cir. 1981) (per curiam) (denial of defendants’ 
presentence motion to withdraw pleas upheld when motion based on “somewhat bizarre” theory that 
conduct not violative of defendants’ own moral law); United States v. Bryant, 640 F.2d 170, 172-73 (8th 
Cir. 1981) (denial of motion to withdraw plea upheld because defendant tested probability of convic
tion by delaying motion until codefendant’s trials completed).

1508. Fed. R. Crim. P. 32(d); see United States v. Livingston, 665 F.2d 1003, 1005 (11th Cir. 1982) 
(denial of postsentence motion to withdraw plea reversed because court erroneously concluded suffi
cient factual basis existed for plea); United States v. Riegelsperger, 646 F.2d 1235, 1240 (8th Cir. 1981) 
(denial of postsentence motion to withdraw plea reversed to avoid manifest injustice because court 
violated rule 11 by failing to inquire if plea result of plea bargain); cf. United States v. Schmader, 650 
F.2d 533, 534 (4th Cir. 1981) (denial of postsentence motion to withdraw plea upheld because imposi
tion of longer sentence than recommended by government not rejection of agreement under rule 11).

The federal courts are split over whether granting a postsentence motion to withdraw a plea is an 
apprpriate remedy for breach of a plea agreement. Compare United States v. Wilson, 669 F.2d 922, 923 
(4th Cir. 1982) (denial of postsentence motion to withdraw plea upheld because resentencing before 
different judge proper remedy when government breached plea agreement) and United States v. Tiler, 
602 F.2d 30, 35 (2d Cir. 1979) (denial of postsentence motion to withdraw plea upheld because defend
ants failed to show manifest injustice from alleged misrepresentation of plea agreement) with United 
States v. Cook, 668 F.2d 317, 321 (7th Cir. 1982) (denial of postsentence motion to withdraw plea 
reversed because government breached plea agreement and specific performance neither practical nor 
desirable).

1509. U.S. Const, amend. V. The double jeopardy clause is applicable to the states through the due 
process clause of the the fourteenth amendment. Benton v. Maryland, 395 U.S. 784, 794-96 (1969) 
(because protection against double jeopardy fundamental to American system of justice, same constitu
tional standards must apply to state and federal proceedings); see, e.g., Crist v. Bretz, 437 U.S. 28, 37-38 
(1978) (federal rule that jeopardy attaches when jury sworn binding on states); Greene v. Massey, 437 
U.S. 19, 24 (1978) (rule barring retrial when conviction reversed due to evidentiary insufficiency applies 
to states); Arizona v. Washington, 434 U.S. 497, 503-17 (1978) (federal standards for determining 
“manifest necessity” for mistrial applied to states).
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tion.1510 It prohibits multiple criminal prosecutions1511 and punishments1512 
for the same offense.1513 The prohibition of multiple prosecutions bars retrial 
after acquittal1514 or after conviction1515 unless reversal on appeal would sim
ply require reinstatement of a guilty verdict.1516 Several justifications exist for 
this prohibition. By giving the state the opportunity to perfect its case, re-

1510. See generally Westen & Drubel, Toward a General Theory of Double Jeopardy, 1978 Sup. Ct. 
Rev. 81 (discussing double jeopardy protections and interests furthered by them).

1511. Courts have held that parole revocation proceedings are not criminal prosecutions and, there
fore, double jeopardy does not attach to such proceedings. See United States ex rel. Carrasquillo v. 
Thomas, 677 F.2d 225, 225 (2d Cir. 1982) (per curiam) (parole revocation decision may be based on 
criminal charges in dismissed indictment without violating double jeopardy ban); United States v. 
Whitney. 649 F.2d 296, 298 (5th Cir. 1981) (per curiam) (parole revocation decision may be based on 
facts that formed basis of previous parole revocation without violating double jeopardy ban). The 
protections of the double jeopardy clause also do not apply to civil forfeiture actions or prison discipli
nary proceedings. See Kerns v. Parratt, 672 F.2d 690, 691-92 (8th Cir. 1982) (per curiam) (prison 
disciplinary proceedings do not bar later criminal prosecutions for the same act); United States ex rel. 
Fulton v. Franzen, 659 F.2d 741, 743 (7th Cir. 1981) (in rem forfeiture action against car used in crime 
does not bar subsequent criminal prosecution).

The double jeopardy clause embraces some proceedings that, although not formally designated as 
criminal, are in effect prosecutions. For example, the double jeopardy clause precludes the trial of a 
juvenile as an adult if he was previously the subject of an adjudicatory proceeding for the same offense. 
See Breed v. Jones, 421 U.S. 519, 529-30 (1975) (jeopardy attaches in juvenile adjudication that deter
mines whether juvenile has violated criminal law and may result in stigma and deprivation of liberty 
associated with criminal conviction). The double jeopardy clause applies equally to misdemeanor and 
felony prosecutions. See Ex parte Lange, 85 U.S. (18 Wall.) 163, 169 (1873) (double jeopardy protec
tion applies to every indictment or information charging party with crime or misdemeanor).

1512. Whalen v. United States, 445 U.S. 684, 688 (1980); cf. North Carolina v. Pearce, 395 U.S. 711, 
717 (1969) (double jeopardy clause requires court to give full credit for time served when defendant 
resentenced).

1513. See Arizona v. Washington, 434 U.S. 497, 505 (1978) (prosecutor generally allowed only one 
opportunity to make accused stand trial although exception for mistrial for “manifest necessity”); 
United States v. Wilson, 420 U.S. 332, 343 (1975) (because protection against multiple trials so impor
tant, exceptions allowed only grudgingly); Green v. United States, 355 U.S. 184, 187 (1957) (state may 
not make repeated attempts to convict defendant for single offense). Two separate proceedings are 
necessary before the double jeopardy ban on successive prosecutions applies. See Swisher v. Brady, 
438 U.S. 204, 215 (1978) (two tier juvenile proceeding with hearing and recommendation by master 
followed by adjudication by judge is one proceeding; no double jeopardy violation); cf. United States v. 
Phillips, 664 F.2d 971, 992 n.14 (5th Cir. 1981) (replacement of juror by alternate after deliberations 
begun when alternate present for entire trial does not violate double jeopardy ban because defendant 
not tried by more than one jury).

1514. See United States v. Ball, 163 U.S. 662, 671 (1896) (retrial prohibited after acquittal by jury on 
murder charge); Fong Foo v. United States, 369 U.S. 141, 143 (1962) (per curiam) (retrial prohibited 
after judge, during government’s case, directed jury to acquit and judgment entered, even if judge’s 
actions improper); United States v. Wilkinson, 601 F.2d 791, 794 (5th Cir. 1979) (retrial prohibited after 
acquittal on gambling charges because prosecution not entitled to second opportunity to present evi
dence not introduced at first trial).

1515. See Jn re Nielson, 131 U.S. 176, 187 (1889) (conviction for unlawful cohabitation bars subse
quent prosecution for adultery).

1516. See United States v. Brandon, 633 F.2d 733, 778-79 (9th Cir. 1980) (government appeal of 
post-conviction judgment of acquittal not barred by double jeopardy because reversal would merely 
reinstate guilty verdict).

An implied acquittal also bars retrial. See Price v. Georgia, 398 U.S. 323, 329 (1970) (because con
viction for manslaughter implies acquittal on murder charge, retrial for murder not permitted; even 
though defendant was convicted only of manslaughter at second trial, conviction reversed because mur
der charge might have prejudiced jury); Green v. United States, 355 U.S. 184, 190 (1957) (because 
conviction for second degree murder implies acquittal on first degree murder charge, retrial not permit
ted on first degree charge after reversal of conviction); cf. Tapp v. Lucas, 658 F.2d 383, 385-86 (5th Cir. 
1981) (distinguishing Price because defendant convicted of murder at second trial; double jeopardy 
violation “cured” by reduction of murder sentence to manslaughter sentence).

Acquittal occurs only after the jury returns a verdict and not after a preliminary agreement by the 
jury to acquit. See United States v. Chinchic, 655 F.2d 547 (4th Cir. 1981) (second trial for interstate 
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peated prosecutions would increase the likelihood of an innocent person being 
convicted.* 1517 Further, the courts should not permit the state to harass a de
fendant and prolong his anxiety through repeated prosecutions.1518 Finally, 
society has an interest in protecting the integrity of final judgments.1519

transportation of stolen goods not barred by disclosure that at first joint trial of three defendants jury 
had initially agreed to acquit one defendant, but ultimately deadlocked with regard to all defendants).

The defendant need not be acquitted by a jury as long as the acquittal represents an adjudication on 
the merits. Sanabria v. United States, 437 U.S. 54, 78 (1978) (after trial judge granted motion to acquit 
because of insufficiency of evidence, government may not appeal, even though ruling result of errone
ous exclusion of evidence).

1517. See Green v. United States, 355 U.S. 184, 187-88 (1957) (repeated attempts to convict increase 
possibility of mistaken finding of guilt); cf. Burks v. United States, 437 U.S. 1, 11 (1978) (double jeop
ardy clause forbids second trial affording prosecution additional opportunity to supply evidence lacking 
at first trial).

1518. See Burks v. United States, 437 U.S. at 11 (state may not subject defendant to prolonged 
ordeal by using its greater resources repeatedly to seek conviction of defendant).

1519. See United States v. Scott, 437 U.S. 82, 92 (1978) (primary purpose of double jeopardy clause 
to protect integrity of final judgments); Crist v. Bretz, 437 U.S. 28, 33 (1978) (same).

1520. See In re Nielson, 131 U.S. 176, 187 (1889) (conviction for unlawful cohabitation bars subse
quent prosecution for adultery for same relationship). Retrial is permitted after a conviction is reversed 
for trial error. United States v. Ball, 163 U.S. 662, 672 (1896) (retrial permitted after conviction re
versed because murder indictment omitted date of death). Retrial is not permitted after reversal for 
insufficiency of the evidence. Burks v. United States, 437 U.S. 1, 15-16 (1978); see also infra notes 1645- 
66 and accompanying text (discussing retrial after reversal of conviction).

1521. See United States v. Jom, 400 U.S. 470, 486 (1971) (plurality opinion by Harlan, J., with 
Burger, C.J., Douglas & Marshall, JJ.) (retrial not permitted when trial judge abused discretion in 
declaring mistrial); see also infra notes 1598-1627 and accompanying text (discussing retrial after 
mistrial).

1522. See United States v. Scott, 437 U.S. 82, 98-99 (1978) (mid-trial dismissal of indictment for 
procedural preindictment delay bars retrial unless defendant sought dismissal on grounds unrelated to 
factual guilt or innocence).

1523. See infra notes 1628-44 and accompanying text (discussing government appeals).
1524. See infra notes 1566-97 and accompanying text (discussing multiple charges and offenses) and 

1689-1733 and accompanying text (discussing issues in sentencing).
1525. See Serfass v. United States, 420 U.S. 377, 388, 391-92 (1975) (jeopardy does not attach upon 

pretrial dismissal of indictment because no risk of guilt determination); Chatfield v. Ricketts, 673 F.2d 
330, 332 (10th Cir. 1982) (per curiam) (double jeopardy does not attach after mistrial when government 
dismisses and then reinstates charges); United States v. Friedman, 649 F.2d 199, 202-03 (3d Cir. 1981) 
(no double jeopardy when trial on superseding indictment began before original indictment formally 
dismissed because jeopardy did not attach until trial began).

1526. Downum v. United States, 372 U.S. 734, 737-38 (1963) (jeopardy attaches when jury is sworn); 
see United States v. Fleming, 667 F.2d 440, 441 (4th Cir. 1981) (when jury discharged after empaneled 
but before sworn, double jeopardy ban not violated by further prosecution). The federal rule that 

The double jeopardy clause generally bars retrial after conviction.1520 In 
addition, the clause sometimes prohibits reprosecution following a mistrial1521 
or the dismissal of an indictment.1522 The government may not appeal rulings 
in the defendant’s favor when reversal would require a new trial.1523 The 
double jeopardy clause also provides qualified protection from multiple pun
ishments for the same offense. The prohibition of multiple punishments pro
hibits a court from imposing more than the statutory punishment for an 
offense, but does not limit the legislature’s freedom to specify the punishment 
for a given statutory offense.1524

The double jeopardy clause bars prosecution only after the defendant be
comes subject to the risk of being found guilty or when the defendant is put to 
trial.1525 Jeopardy attaches in a jury trial when the jury is empaneled and 
sworn1526 and in a bench trial when the judge begins to hear evidence.1527 
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Jeopardy also attaches upon the acceptance of a guilty plea.1527 1528

jeopardy attaches when the jury is sworn is binding on the states. Crist v. Bretz, 437 U.S. 28, 38 (1978); 
see Von Burleson v. Estelle, 666 F.2d 231, 234 (5th Cir. 1981) (Crist applies retroactively).

1527. Serfass v. United States, 420 U.S. 377, 388 (1975). Although the Court has not yet held this rule 
applicable to the states, Crist suggests that it is likely to so. See Crist v. Bretz, 437 U.S. 28, 38 (1978) 
(federal rule that jeopardy attaches when jury sworn is “integral part” of constitutional guarantee 
against double jeopardy).

1528. See United States v. Jerry, 487 F.2d 600, 606 (3d Cir. 1973) (jeopardy attaches when court 
accepts guilty plea; motion to withdraw plea is waiver of double jeopardy claim); cf. United States v. 
Hecht, 638 F.2d 651, 657 (3d Cir. 1981) (no double jeopardy on restatement of guilty plea erroneously 
vacated at sentencing). The double jeopardy clause does not preclude a subsequent trial on a greater 
charge of a multiple count indictment after a guilty plea to a lesser charge. See Klobuchir v. Penn
sylvania, 639 F.2d 966, 969-70 (3d. Cir.) (trial for first degree murder after acceptance of guilty plea to 
third degree murder when defendant initially indicted for first degree murder does not constitute 
double jeopardy because defendant never risked conviction of first degree murder on plea), cert, denied, 
102 S. Ct. 566 (1981); United States v. Combs, 634 F.2d 1295, 1298 (10th Cir. 1980) (robbery trial after 
guilty plea on larceny charge following two-count indictment for bank robbery and larceny one pro
ceeding for double jeopardy purposes), cert, denied, 451 U.S. 913 (1981).

1529. See United States v. Herzog, 644 F.2d 713, 716 (8th Cir.) (double jeopardy claim waived if not 
raised before pretrial entrance of guilty plea), cert, denied, 451 U.S. 1018 (1981); United States v. Perez, 
565 F.2d 1227, 1232 (2d Cir. 1977) (double jeopardy claim waived if not raised at trial). But cf. Gov
ernment of the Virgin Islands v. Smith, 445 F.2d 1089, 1094 (3d Cir. 1971) (when double jeopardy 
violation is “plain error” or otherwise “seriously affects the fairness, integrity, or reputation of judicial 
proceedings,” court sua sponte may take notice of violation, even if defendant has failed to assert claim; 
plain error when trials for tax evasion encompassed overlapping periods). See generally Fed. R. Crim. 
P. 12(b)(1) (defendant must raise defenses and objections based on defects in institution of prosecution 
before trial). A defendant may not raise a double jeopardy claim for the first time in a § 2255 federal 
habeas corpus petition. United States v. Herzog, 644 F.2d 713, 716 (8th Cir. 1981) (federal prisoner); 
Barker v. Ohio, 328 F.2d 582, 584 (6th Cir. 1964) (state prisoner).

1530. Menna v. New York, 423 U.S. 61, 62 (1975) (per curiam). Compare United States v. Pratt, 657 
F,2d 218, 220 (8th Cir. 1981) (defendant who pleaded guilty to two related charges and acknowledged 
that plea agreement did not foreclose consecutive sentences waived multiple punishment double jeop
ardy claim) with United States v. Broussard, 645 F.2d 504, 505 (5th Cir. 1981) (per curiam) (defendant 
may raise double jeopardy claim in motion to vacate sentence despite counseled guilty plea when de
fendant had unsuccessfully claimed double jeopardy prior to plea).

1531. See United States v. Castro, 629 F.2d 456, 461 (7th Cir. 1980) (defendant cannot make frivo
lous claim, but must plead facts in support of double jeopardy defense).

1532. See United States v. Bendis, 657 F.2d 1025, 1028-29 (9th Cir. 1981) (after defendant makes 
prima facie case, burden shifts to government to prove no former jeopardy by preponderance of evi
dence); United States v. Stricklin, 591 F.2d 1112, 1117-19 (5th Cir.) (same), cert, denied, 444 U.S. 963 
(1979); United States v. Inmon, 568 F.2d 326, 332 (3d Cir. 1977) (same).

1533. United States v. Stricklin, 591 F.2d 1112, 1119 (5th Cir.) (if court denies pretrial motion, but 
new evidence develops at trial to support renewed motion, court may vacate earlier finding of no prior 
jeopardy), cert, denied, 444 U.S. 963 (1979).

Procedural Issues. Unless a defendant moves for dismissal on double
jeopardy grounds before trial, he waives his claim.1529 Entry of a guilty plea, 
however, does not waive a double jeopardy claim.1530 Once the defendant 
makes a timely motion and a prima facie, nonfrivolous showing of former 
jeopardy,1531 the government must prove by a preponderance of the evidence 
that the offense charged is not the same one for which the defendant formerly 
was placed in jeopardy.1532 When ruling on pretrial motions, trial and appel
late courts may consider only the evidence available at that time. Thus, denial 
of a pretrial motion does not necessarily foreclose relitigation of the issue later 
in the trial or after conviction, when additional evidence to support the claim 
may have arisen.1533

Because the ordeal of retrial itself, and not merely the punishment that may 
flow from it, is a harm against which the double jeopardy clause protects, the 
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Supreme Court held in Abney v. United States'534 that denial of a pretrial 
double jeopardy motion is immediately appealable.1535 When a state court 
rejects a double jeopardy claim the defendant may pursue the claim in a fed
eral habeas corpus action prior to the state trial1536 after exhausting state 
remedies.1537

To minimize unnecessary delay that results from frivolous Abney appeals, 
the Third, Fifth, and Sixth Circuits allow the district courts to proceed pending 
appeal if the district court concludes that the claim is frivolous and supports 
that conclusion with written findings.1538 In the Ninth Circuit the government 
may obtain expedited treatment of an Abney appeal upon a showing that delay 
would cause irreparable harm.1539 The Fourth, Fifth, and Ninth Circuits, fol
lowing the Abney dictum indicating that other claims raised in a double jeop
ardy motion are not immediately reviewable, have held that the denial of a 
motion challenging the sufficiency of the evidence at an earlier proceeding1540 
is not appealable and raises no colorable double jeopardy claim.1541 Recently, 
in United States v. McQuilkin 1542 the Third Circuit disagreed with these courts 
and held that it had jurisdiction and would rule on the merits of a double 
jeopardy motion based on a claim that the evidence was insufficient at a for
mer trial.1543

Double jeopardy claims arise in a number of contexts. A defendant who is

1534. 431 U.S. 651 (1977).
1535. Id. at 662. The Abney Court recognized that a denial of a jeopardy motion meets the criteria 

for an appealable collateral order established in Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 
546 (1949). The order must dispose fully of the question, be separate from and not determinative of the 
merits of the case, and involve an important right which would be lost if appeal were delayed. Abney v. 
United States, 431 U.S. 651, 659, 662 (1977) (because double jeopardy is guarantee against undergoing 
second trial, right would be irreparably lost if appeal delayed until after second trial).

1536. See Arizona v. Washington, 434 U.S. 497, 501 (1978) (state prisoner’s double jeopardy claim 
reviewed on merits prior to retrial); Gully v. Kunzman, 592 F.2d 283, 286-87 (6th Cir.) (same), cert, 
denied, 442 U.S. 924 (1979); Drayton v. Hayes, 589 F.2d 117, 120-21 (2d Cir. 1979) (because double 
jeopardy clause protects against repeated trials, habeas corpus review permitted prior to retrial). But 
see United States ex ret. Stevens v. Circuit Court, 675 F.2d 946, 948 (7th Cir. 1982) (habeas review 
denied when double jeopardy claim based on prior guilty plea; double jeopardy interest strong enough 
to override policy against enjoining state proceedings only when defendant previously tried).

1537. See Webster v. Frey, 665 F.2d 88, 89 (6th Cir. 1981) (habeas relief denied because petitioner 
did not raise double jeopardy claim in prior state court appeal); Benson v. Superior Court, 663 F.2d 
355, 361 (1st Cir. 1981) (habeas relief denied because petitioner, in appealing denial of suppression 
motion, failed to raise double jeopardy claim).

1538. United States v. Lanci, 669 F.2d 391, 394 (6th Cir. 1982) (district court may proceed with trial 
when double jeopardy claim lacks colorable foundation); United States v. Leppo, 634 F.2d 101, 105 
(3rd Cir. 1980) (district court may proceed with trial when double jeopardy claim frivolous); United 
States v. Dunbar, 611 F.2d 985, 988 (5th Cir.) (same), cert, denied, 447 U.S. 926 (1980).

1539. United States v. Miranda-Parra, 637 F.2d 610, 612-613 (9th Cir. 1980) (per curiam) (use of 
emergency motion for summary affirmance proper when delay would cause irreparable harm).

1540. See infra notes 1655-66 and accompanying text (discussing double jeopardy ban on retrial 
after reversal for insufficiency of evidence).

1541. See United States v. Ellis, 646 F.2d 132, 134-35 (4th Cir. 1981) (when first trial ended in hung 
jury, denial of defendant’s motion to dismiss for insufficiency of evidence at first trial not immediately 
appealable because denial raises no colorable double jeopardy claim); United States v. Becton, 632 
F.2d 1294, 1296 (5th Cir. 1980) (denial of motion for judgment of acquittal made after hung jury 
dismissed not appealable because raises no colorable double jeopardy claim), cert, denied, 102 S. Ct. 
141 (1981); United States v. Carnes, 618 F.2d 68, 70 (9th Cir.) (same), cert, denied, 447 U.S. 929 (1980). 
It appears that there is little practical difference between denial of appellate jurisdiction and summary 
affirmance of the dismissal.

1542. 673 F.2d 681 (3d Cir. 1982).
1543. Id. at 686.
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prosecuted for the same offense by two different sovereigns,1544 or charged, 
either consecutively or in one proceeding, with several offenses arising out of 
one act or series of acts1545 may raise a double jeopardy claim. Further, a de
fendant may oppose retrial after an earlier proceeding ended in a mistrial or in 
a conviction reversed on appeal.1546 The double jeopardy clause also limits 
the government’s ability to appeal rulings in criminal cases,1547 to relitigate 
issues decided in earlier proceedings,1548 and to change sentences after they 
have been imposed.1549

1544. See infra notes 1550-65 and accompanying text (discussing dual sovereignty).
1545. See infra notes 1566-97 and accompanying text (discussing multiple charges and offenses).
1546. See infra notes 1598-1627 and accompanying text (discussing retrial following mistrial).
1547. See infra notes 1628-66 and accompanying text (discussing government appeals and retrial 

after reversal of conviction).
1548. See infra notes 1667-88 and accompanying text (discussing collateral estoppel).
1549. See infra notes 1689-1733 and accompanying text (discussing sentencing).
1550. See Rinaldi v. United States, 434 U.S. 22, 28 (1977) (per curiam) (Constitution does not deny 

state and federal governments power to prosecute for same act).
1551. Abbate v. United States, 359 U.S. 187, 189, 195 (1959) (federal interest in prosecution for 

destruction of federally operated and controlled communication facilities more serious than state inter
est in prosecution for destruction of property).

1552. See Abbatte v. United States, 359 U.S. 187, 188 n.2, (1959) (after guilty plea and three month 
sentence on state charge, ban on successive prosecution would frustrate federal interest in prosecution 
on more serious charge carrying up to five year sentence or $10,000 fine or both).

1553. Abbate v. United States, 359 U.S. 187, 195 (1959) (federal prosecution may follow state prose
cution); Bartkus v. Illinois, 359 U.S. 121, 132 (1959) (state prosecution may follow federal prosecution 
for same offense). The federal government and an Indian tribe may also prosecute for the same offense. 
United States v. Wheeler, 435 U.S. 313, 322-24 (1978) (tribe’s power to prosecute crime is attribute of 
Indian nation’s original sovereignty and does not derive from United States). The First Circuit has 
suggested that Puerto Rico is also sovereign for purposes of double jeopardy doctrine. United States v. 
Benmuhar, 658 F.2d 14, 18. (1st Cir. 1981) (dictum) (after dismissal following preliminary hearing of 
Puerto Rico arson charge, double jeopardy no bar to federal indictment for conspiracy to commit 
arson).

1554. Waller v. Florida, 397 U.S. 387, 395 (1970) (after conviction for violation of municipal ordi
nance, defendant may not be tried on state charge for same act).

1555. Brown v. Ohio, 432 U.S. 161, 169 (1977) (East Cleveland, Ohio, cannot prosecute defendant 
for car theft following conviction in Wickliffe, Ohio, for joyriding because charges constitute same 
offense under Ohio law).

1556. See Rinaldi v. United States, 434 U.S. 22, 28 (1977) (per curiam) (Petite policy response to 
Bartkus and Abbate).

Dual Sovereignty. The doctrine of dual sovereignty establishes that a
single act may constitute an offense against both state and federal govern
ments.1550 Because the affected interests of the two sovereigns may be of une
qual weight,1551 a double jeopardy bar against successive prosecutions would 
frustrate the vindication of the more serious interest1552 if the sovereign with 
the lesser interest prosecuted first. Therefore, the double jeopardy clause does 
not prohibit successive prosecutions for the same offense by federal and state 
governments.1553 Because local governments are not considered sovereign for 
this purpose, the double jeopardy clause bars successive prosecutions by a mu
nicipality and the state in which it is located,1554 or by two different municipal
ities in the same state.1555

Successive prosecutions are subject to two important limitations. First, in 
response to Supreme Court decisions that have affirmed the dual sovereignty 
doctrine but have expressed concern about possible abuse of the successive 
prosecution power,1556 the United States Department of Justice has adopted an 
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internal practice known as the Petite policy.1557 The policy allows subsequent 
federal prosecution only when the reasons are compelling and the prosecuting 
attorney obtains prior approval from the Assistant Attorney General.1558 Be
cause the Petite policy is merely an internal rule, a defendant may not invoke 
it to bar successive prosecutions.1559 The government, however, may invoke it 
to compel the dismissal of an indictment, even after conviction.1560 This term 
the Eighth Circuit rejected an invitation to constitutionalize the Petite pol
icy.1561 In Pope v. Phone'562 the court refused to read into the double jeopardy 
clause a requirement that would prohibit state prosecutions following federal 
prosecutions unless a compelling state interest is first shown.1563

A second limitation provides that federal authorities may not manipulate 
the state system, using it as a “tool,” to achieve the equivalent of a second 
federal prosecution.1564 Mere cooperation between the authorities, however, 
does not proscribe a subsequent state prosecution.1565

Multiple Charges and Offenses. The double jeopardy clause protects an
accused from being twice put in jeopardy for the same offense.1566 Because of 
the complexity of modern criminal law, many charges may arise from the same 
act or series of acts.1567 Thus, the determination of whether two offenses are

1557. The Department of Justice defined the policy in a press release dated April 16, 1959. It derives 
its name from the case in which the Supreme Court first acknowledged its existence. Petite v. United 
States, 361 U.S. 529, 530 (1960) (per curiam).

1558. See Rinaldi v. United States, 434 U.S. 22, 24 n.5 (1977) (per curiam).
1559. See United States v. Hadley, 671 F.2d 1112, 1116 (8th Cir. 1982) (Petite policy confers no 

substantive rights on individual when government does not urge application of policy and state prose
cution not completed prior to federal conviction).

1560. In Rinaldi v. United States, 434 U.S. 22, 31 (1977) (per curiam), the prosecutor initiated the 
case without the approval required by the Petite policy because he feared that the prior state conviction 
would be reversed on appeal. Id. at 24 & n.5. After the state conviction was affirmed and the defend
ant was convicted on the federal charge, the government moved to dismiss the indictment. Id. at 25. 
One commentator has suggested that such an abuse demonstrates the ineffectiveness of the Petite policy 
in preventing the harm at which it was aimed: the hardships of multiple prosecutions. See Note, The 
Continued Validity of Successive Prosecutions by State and Federal Governments for the Same Criminal 
Conduct, 14 Wake Forest L. Rev. 823, 832-33 (1978) (purpose of Petite policy circumvented when 
government allowed to bring prosecution without approval and then dismiss after conviction because 
defendant forced to undergo hardships of two prosecutions).

1561. Pope v. Thone, 671 F.2d 298, 300 (8th Cir. 1982) (per curiam).
1562. Id.
1563. Id. at 299-300.
1564. See Bartkus v. Illinois, 359 U.S. 121, 123-24 (1959) (dictum) (federal authorities may not use 

state prosecution to achieve equivalent of second federal prosecution).
1565. See United States v. Aleman, 609 F.2d 298, 309 (7th Cir. 1979) (FBI agent testifying at trial 

does not amount to “orchestration” of state proceeding by federal officials); United States v. Liddy, 542 
F.2d 76, 79 (D.C. Cir. 1976) (burden of proving manipulation is “substantial”; defendant must show 
that state officials had “little or no independent volition”).

The Third Circuit last term questioned the continuing vitality of the dual sovereignty principle inso
far as it allows state prosecutions to follow federal ones. In United States v. Grimes, 641 F.2d 96, 100 
(3d Cir. 1981), the court noted that Bartkus v. Illinois, the last case in which the Supreme Court ad
dressed the question of state prosecution following federal prosecution, was decided under the due 
process clause of the fourteenth amendment before the double jeopardy clause was held applicable to 
the states. Id. at 104. Moreover, the precedents relied on in Bartkus all suffered from “historical idi- 
osyncracies” which considerably weakened their force. Id. at 102. The court, however, declined to 
reject a doctrine that the Supreme Court has shown no inclination to abandon. Id. at 104.

1566. U.S. Const, amend. V.
1567. See Ashe v. Swenson, 397 U.S. 436, 445 n.10 (1970) (dictum) (“[i]n more recent times, with the 

advent of specificity in draftsmanship and the extraordinary proliferation of overlapping and related 
statutory offenses, it became possible for prosecutors to spin out a startlingly numerous series of of- 
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the same for double jeopardy purposes is important not only in successive 
prosecutions for related acts,* 1568 but also in single prosecutions involving mul
tiple charges and punishments.1569

tenses from a single alleged criminal transaction”); see also infra notes 1589-97 and accompanying text 
(discussing conspiracy, racketeering, and drug enterprise laws).

1568. See United States v. Ross, 654 F.2d 612, 614 (9th Cir. 1981) (conviction for attempted extor
tion upheld following reversal on procedural grounds of conviction for attempted robbery and conspir
acy), cert, denied, 102 S. Ct. 1290 (1982).

1569. See United States v. Norton, 657 F.2d 1003, 1005 (8th Cir. 1981) (imposition of consecutive 
sentence at second trial upheld following appeal of conviction after defendant received concurrent 
sentences after single prosecution for possession of unregistered gun and possession of firearms by a 
felon).

Usually, a finding that two charges are dilferent offenses harms the defendant because it allows sepa
rate prosecutions or punishment for both. See infra notes 1566-97 and accompanying text (discussing 
multiple charge issues). Nevertheless, a finding of separate offenses occasionally favors the defendant. 
In Wilson v. Meyer, 655 F.2d 118, 124 (7th Cir. 1981), cert, denied, 102 S. Ct. 1621 (1982), the state 
obtained separate convictions on charges of felony murder and intent murder. At the state's request, 
the trial court dismissed the felony murder charge at the end of the trial. When the intent murder 
conviction was reversed on appeal, the court held that the double jeopardy clause barred the state from 
reprosecuting the defendant on the felony murder charge on retrial. The felony murder and intent 
murder charges, the court held, were separate offenses and not merely different theories of proof. Thus 
nothing in the defendant’s appeal of the intent murder conviction reactivated the felony murder count. 
Id. at 124.

1570. 284 U.S. 299 (1932).
1571. Id. at 304.
1572. Id', see, e.g, United States v. Ward, 676 F.2d 94, 97 (4th Cir. 1982) (malicious damage to 

property and illegal dumping of toxic wastes different offenses because former requires damage to 
property and latter requires violation of federal regulation); United States v. Ramos, 666 F.2d 469. 476 
(11th Cir. 1982) (conspiracy to possess with intent to distribute drugs and use of communication facility 
to commit felony different offenses because former requires proof of agreement and latter requires 
proof of use of communications facility); United States v. Anderez, 661 F.2d 404, 408 n. 12 (dictum) 
(violation of Currency and Foreign Transactions Reporting Act and violation of false statements stat
ute different offenses because former requires that defendant file form and latter requires that defend
ant materially mislead government official); United States v. Colmenares-Hernandez, 659 F.2d 39. 43 
(5th Cir.) (importation of cocaine and possession with intent to distribute different because former 
requires proof of international travel and latter requires possession of large quantity), cert, denied, 102 
S. Ct. 979 (1981); United States v. Norton, 657 F.2d 1003, 1005 (8th Cir. 1981) (possession of firearm by 
felon and possession of unregistered gun different offenses because former requires prior felony convic
tion and latter requires that gun be unregistered); United States v. Ross, 654 F.2d 612, 614 (9th Cir. 
1981) (attempted extortion and attempted bank robbery different offenses because each requires proof 
of facts not required by other), cert, denied, 102 S. Ct. 1290 (1980).

Both the Supreme Court in Blockburger and courts of appeal applying the Blockburger test appear to 
use the term “fact” interchangeably with the term “element.” See Blockburger v. United States. 284 
U.S. 299, 304 (1932) (“[e]ach of the offenses created requires proof of a different element”; test is 
“whether each provision requires proof of a fact which the other does not”); United States v. Zwego, 
657 F.2d 248, 251 (10th Cir. 1981) (test is whether “each count requires proof of a fact or element not 
required by the other”) (quoting Doherety v. United States, 193 F.2d 487, 488 (10th Cir. 1951)), cert, 
denied, 102 S. Ct 1257 (1982).

1573. See United States v. Pearson, 667 F.2d 12, 15 (5th Cir. 1982) (importation of heroin and con
spiracy to import separate offenses even if most evidence does “double duty”). But see United States v. 
Austin, 529 F.2d 559, 563 (6th Cir. 1976) (aiding and abetting offer of bribe, accepting bribe, and 
conspiracy to commit those crimes same offense because same evidence offered indiscriminately to 
prove all counts).

In the 1932 case of Blockburger v. United States1570 the Supreme Court for
mulated the test that is most frequently used to determine whether two offenses 
are the same.1571 The Court held that a single act may be prosecuted and 
punished under different statutory provisions if each offense requires proof of 
an element that the other does not.1572 The test may be satisfied despite sub
stantial overlap in the evidence used to prove the offenses.1573 Although 
Blockburger and some recent Supreme Court dicta imply that the test is of 
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constitutional dimensions,1574 other recent statements by the Court emphasize 
that the.test is merely a principle of statutory construction.1575 Thus, although 
the Blockburger test is useful in determining whether the legislature intended 
to impose multiple punishments, it imposes no constitutional limitations on the 
legislature’s ability to specify permissible punishments.1576

Courts applying the Blockburger test do not always examine the same 
sources to determine the elements of the offenses being compared. For exam
ple, the Blockburger Court and some lower courts have considered which ele
ments the applicable statutes prescribe.1577 In certain situations, such as when

1574. Simpson v. United States, 435 U.S. 6, 11-12 (1978) (Brennan, J.) (Court favors settling multiple 
punishment issues on statutory rather than Blockburger constitutional grounds); Jeffers v. United 
States, 432 U.S. 137, 155 (1977) (plurality opinion by Blackmun, J., with Burger, C.J., Powell & Rehn
quist, JJ.) (close judicial scrutiny required when two statutory offenses are same offense for double 
jeopardy purposes).

1575. See, e.g., Albernaz v. United States, 450 U.S. 333, 338 (1981) (Blockburger test is rule of statu
tory construction and thus not controlling when contrary legislative intent clear); Whalen v. United 
States, 445 U.S. 684, 689, 690 n.8 (1980) (double jeopardy clause embodies one aspect of principle of 
separation of powers and thus precludes court from imposing multiple punishments when legislature 
did not so intend); id. at 697-98 (Blackmun, J., concurring) (in multiple punishment context, double 
jeopardy clause functions only as separation of powers guarantee against imposition of greater punish
ment than legislature intended; Court should repudiate dicta in Simpson and Jeffers)', Brown v. Ohio, 
432 U.S. 161, 169 n.8 (1977) (prosecutors, unlike legislatures, may not avoid double jeopardy clause by 
dividing a crime into spatial or temporal units); Iannelli v. United States, 420 U.S. 770, 785 n.17 (1975) 
(Blockburger test focuses on when legislature intended to impose separate sanctions for offenses arising 
from same act or transaction).

1576. See, e.g., Albernaz v. United States, 450 U.S. 333, 344 (1981) (when statutory elements of proof 
differ, Blockburger test satisfied even if two offenses are proved by the same evidence); United States v. 
Alexandra, 675 F.2d 34, 42 (2d Cir. 1982) (courts may constitutionally impose separate sentences when 
Congress intended imposition of multiple sentences); United States v. Anderez, 661 F.2d 404, 408 n. 12 
(5th Cir. 1981) (Blockburger inapplicable because Congress intended to punish two separate offenses 
even though they may result from same transaction); United States v. Counter, 661 F.2d 374, 376-77 
(5th Cir. 1981) (when consecutive sentences imposed at single trial, double jeopardy guarantee limited 
to assuring that court does not exceed legislative mandate); United States v. Pool, 660 F.2d 547, 559 
(5th Cir. 1981) (Congress intended to impose cumulative punishments for conspiracy to import drugs 
and conspiracy to possess with intent to distribute) (citing Albernaz)', United States v. Hawkins, 658 
F.2d 279, 287 (5th Cir. 1981) (because of clear congressional intent to impose cumulative punishments 
for RICO violations and underlying predicate offenses, Blockburger test inapplicable); United States v. 
Davis, 656 F.2d 153, 157 (5th Cir. 1981) (when Congress intended imposition of multiple sentences, 
double jeopardy claim foreclosed), cert, denied, 102 S. Ct. 1979 (1982); United States v. Dean, 647 F.2d 
779, 785-86 (8th Cir. 1981) (question whether kickback schemes involving different partners but same 
“pattern of activity” are separate RICO violations is one of statutory construction).

Construing the Blockburger test as a principle of statutory construction may favor the defendant 
because legislative intent not to impose multiple sentences supplants a Blockburger sanction of multiple 
punishment. See United States v. Chagra, 669 F.2d 241, 262 n.30 (5th Cir. 1982) (dictum) (because 
Congress intended not to impose multiple punishments for continuing criminal drug enterprise and 
underlying predicate offense, court may not impose cumulative fines even if offenses satisfy Block
burger test); United States v. Leek, 665 F.2d 383, 388 (D.C. Cir. 1981) (when structure of Bank Rob
bery Act indicates congressional intent to provide comprehensive scheme to deter robberies, prosecutor 
may not bring additional charge under local statute even when separate offenses under Blockburger 
test).

1577. Blockburger v. United States, 284 U.S. 299, 304 (1932); see United States v. Anderson, 651 
F.2d 375, 379 (5th Cir. 1981) (attempt and conspiracy to import drugs separate offenses because only 
former requires “substantial acts” and only latter requires planning); United States v. Martino, 648 
F.2d 367, 382 83 (5th Cir. 1981) (defendant may be convicted of both substantive and conspiracy RICO 
violations because substantive charge requires participation in enterprise and conspiracy charge re
quires agreement; considerable overlap in evidence irrelevant); United States v. Cowart, 595 F.2d 1023, 
1029, 1033 (5th Cir. 1979) (Blockburger test focuses on statutory elements of offense charged, not on 
evidence adduced at trial; defendant may be convicted of conspiracy and aiding and abetting same 
substantive crime despite overlap in evidence).
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two simultaneous acts violate the same statute1578 or when multiple prosecu
tions are brought on separate charges arising from the same act,1579 the court 
considers what evidence the government introduces to prove the charges. 
When a statute provides several alternative bases for liability, the court may 
narrow its focus to include only the particular elements applicable in the 
case.1580

Because of the confusion and ambiguity that often accompany application 
of the Blockburger test, courts do not always indicate what elements they rely 
on in determining whether the offenses are the same.1581 Occasionally the 
courts seem to misapply the test, finding it satisfied when only one offense 
involves an element not included in the other.1582

The question whether two offenses are the same for double jeopardy pur
poses frequently arises when the crime falls in several particular categories of 
related offenses. The Blockburger test always deems a lesser included offense 
the same as the greater because by definition the greater offense includes all 
the elements of the lesser.1583 Thus double jeopardy bars successive prosecu
tions for greater and lesser included offenses1584 as well as convictions and 
multiple punishments following a single prosecution for both the greater and

1578. See United States v. Davis, 656 F.2d 153, 156 (5th Cir. 1981) (Blockburger test inapplicable in 
situation involving two acts violating one statute, rather than one act arguably violating two statutes; 
thus defendant may be convicted on two counts of possession of controlled substance for simultaneous 
possession of marijuana and quaaludes), cerl. denied, 102 S. Ct. 1979 (1982).

1579. Brown v. Ohio, 432 U.S. 161, 166-67 n.6 (1977) (even if Blockburger would permit multiple 
sentences for auto theft and lesser included offense of joyriding, successive prosecutions may be barred 
if second prosecution requires relitigation of facts); see Jordan v. Virginia, 653 F.2d 870, 874 (4th Cir.
1980) (because Blockburger test too narrow and inflexible in multiple prosecution situation, court 
should ask whether evidence required for first prosecution sufficient for conviction at second; evidence 
sufficient to convict for obtaining drug with forged prescription sufficient to convict on subsequent 
possession charge).

1580. See Whalen v. United States, 445 U.S. 684, 694 (1980) (because felony murder charge may be 
predicated on any of several specified underlying felonies, Court examined only elements of felony 
involved in particular case and held rape and felony murder during rape same offense); Pandelli v. 
United States, 635 F.2d 533, 537, 539 (6th Cir. 1980) (because Travel Act charge may be based on any 
of several acts, including interstate travel for purposes of prostitution, court focused on elements in 
particular case and held offense same as Mann Act violation); United States v. Stavros, 597 F.2d 108, 
112-13 (7th Cir. 1979) (because different combinations of acts can violate different Internal Revenue 
Code wagering provisions, court must look to facts to determine if violation of one section is same 
offense as violation of another alleged in indictment).

1581. See United States v. Counter, 661 F.2d 374, 377 (5th Cir. 1981) (use of communications facility 
to further drug trafficking and conspiracy separate offenses because only former requires proof of 
knowing use of communication facility); United States v. Tashjian, 660 F.2d 829, 844 (1st Cir.) (mail 
fraud and use of ficticious name in furtherance of mail fraud separate offenses; court implied that 
second offense does not require proof of use of mails), cert, denied, 102 S. Ct. 681 (1981).

1582. See United States v. Peacock, 654 F.2d 339, 349 (5th Cir 1981) (mail fraud and violations of 
RICO separate offenses; court determined RICO required proof of additional facts but failed to recog
nized that mail fraud does not).

1583. Brown v. Ohio, 432 U.S. 161, 168 (1977) (lesser included offense necessarily same as greater 
offense for double jeopardy purposes).

1584. Harris v. Oklahoma, 433 U.S. 682, 682 (1977) (after conviction for felony murder, prosecution 
for underlying felony of robbery with firearms barred); Brown v. Ohio, 432 U.S. 161, 168 (1977) (after 
conviction for joyriding, prosecution for auto theft barred). In Brown the Supreme Court suggested an 
exception to the general rule barring succesive prosecutions. This exception would permit prosecution 
of a greater offense following prosecution of lesser included offense if additional events occur subse
quent to trial or if the prosecution uncovers new facts that it failed to discover earlier despite due 
diligence. Id. at 169 n.7.
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lesser included offenses.1585 The circuits differ about what determines the 
lesser included offense. The District of Columbia and Tenth Circuits focus on 
the evidence adduced at trial.1586 The Third Circuit, however, examines only 
the evidence necessary to prove the statutory elements of the offenses rather 
than upon the evidence adduced in a particular case.1587

Multiple charges often arise from similar or repeated offenses committed 
during a single incident or a continuing act occurring over a period of time. 
Although a defendant may challenge successive prosecutions or multiple pun
ishments for such charges on the ground that there was only one continuing 
offense, such challenges usually fail. Courts generally hold that the legislature 
intended to impose separate sentences for multiple violations of the same stat
ute or that separate offenses arise from more than one “act or transaction,” 
rendering the Blockburger test inapplicable.1588

Conspiracy, racketeering, and certain drug laws cause special multiple of
fense problems because they involve underlying acts that violate other statu

issi. See Whalen v. United States, 445 U.S. 684, 693-95 (1980) (because rape is lesser included 
offense of felony murder in the course of rape, cumulative punishments may not be imposed absent 
clear legislative intent); United States v. Stroman, 667 F.2d 416, 417 (2d Cir. 1981) (because bank 
robbery lesser included offense of armed bank robbery, defendant may not be convicted of and pun
ished for both); United States v. Evans, 665 F.2d 54, 56 (2d Cir. 1981) (same); United States v. Jenkins, 
665 F.2d 47, 48 (2d Cir. 1981) (same); United States v. Rust, 650 F.2d 927, 928 (8th Cir. 1981) (because 
attempted unlawful entry into bank lesser included offense of actual unlawful entry, defendant may not 
be convicted of both).

1586. See United States v. Sampol, 636 F.2d 621, 652 (D.C. Cir. 1980) (per curiam) (lesser included 
offense determination depends upon procedures for introducing evidence, evidence adduced, and statu
tory elements as charged in indictment); United States v. Pino, 606 F.2d 908, 916 (10th Cir. 1979) (lesser 
included offense determination depends upon evidence adduced at trial, not strict examination of statu
tory elements of offenses charged); cf. United States v. Sanford, 673 F.2d 1070, 1073-74 (9th Cir. 1982) 
(when same evidence used to show possession of counterfeit bills as relied on to prove transfer of bills, 
offenses merge and consecutive sentences may not be imposed).

1587. Government of the Virgin Islands v. Bedford, 671 F.2d 758, 765 (3d Cir. 1982) (assault with 
deadly weapon not lesser included offense of assault with intent to rob because latter does not require 
use of weapon); Government of the Virgin Islands v. Smith, 558 F.2d 691, 696 (3d Cir.) (dangerous 
weapons charge not leser included offense of second degree murder because latter does not require use 
of weapon; lesser included offense determination focuses on evidence necessary to prove statutory ele
ments, not evidence adduced at trial), cert, denied, 434 U.S. 957 (1977).

1588. See, e.g, Payne v. Smith, 667 F.2d 541, 547-48 (6th Cir. 1981) (robbery of motel manager and 
robbery of motel a few minutes later in another room two separate offenses because separated by time 
and distance), cert, denied, 102 S. Ct. 1983 (1982); United States v. Wiga, 662 F.2d 1325, 1336-37 (9th 
Cir. 1981) (simultaneous possession of two firearms by ex felon two offenses because weapons 
purchased at different times and Congress intended to deter possession by permitting multiple punish
ments for separate receipts); Bruce v. Duckworth, 659 F.2d 776, 783 84 (7th Cir. 1981) (two rapes of 
same woman during same incident two separate offenses because two separate acts), cert, denied, 102 S. 
Ct. 1464 (1982); Miller v. Turner, 658 F.2d 348, 350-51 (5th Cir. 1981) (separate murders of two persons 
during one incident two distinct violations of murder statute; double jeopardy claim “frivolous”); 
United States v. Zwego, 657 F.2d 248, 251 (10th Cir. 1981) (making different false statements in two 
different loan applications two offenses), cert, denied, 102 S. Ct. 1257 (1982); United States v. Davis, 656 
F.2d 153, 159 (5th Cir. 1981) (simultaneous possession of marijuana and quaaludes may be punished as 
two violations of statute prohibiting possession of “a controlled substance” because legislative history 
indicates intent to provide judges maximum sentencing flexibility), cert, denied, 102 S. Ct. 1979 (1982); 
United States v. Moore, 653 F.2d 384, 390-91 (9th Cir. 1981) (two telephone calls to same person solicit
ing money in exchange for promise not to testify in same matter two offenses, not single continuing 
violation because distinct proof required of each call). But see United States v. Barrington, 662 F.2d 
1046, 1053-54 (4th Cir. 1981) (single fraudulent failure to report income on consolidated application for 
three types of welfare benefits one continuing offense that Congress intended to punish as one crime), 
Jordan v. Virginia, 653 F.2d 870, 875 (4th Cir. 1980) (state may not prosecute for drug possession 
following conviction for obtaining same with forged prescription because possession by nature is con
tinuing offense).
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tory provisions. Courts generally hold that the crime of conspiracy is distinct 
from the substantive offense which is the object of the conspiracy because the 
conspiracy charge requires proof of an agreement and the substantive offense 
requires proof of an additional overt act.1589

Similarly, violations of the Racketeering Influenced and Corrupt Organiza
tions Act (RICO)1590 raise a similar multiple offense problem when the gov
ernment prosecutes individual acts forming the pattern of the racketeering 
activity as well as the RICO violation itself. Several circuits have held that the 
double jeopardy clause does not prohibit multiple punishments for a RICO 
violation and the underlying crimes, even when the Blockburger test is not

1589. See, e.g., United States v. Lanci, 669 F.2d 391, 394 (6th Cir. 1982) (bribery and conspiracy 
charges for same scheme not same offense under Blockburger test); United States v. Anderson, 654 F.2d 
1264, 1269 (8th Cir.) (sale of LSD not lesser included offense of conspiracy to distribute when sale not 
relied on as overt act in furtherance of conspiracy), cert, denied, 102 S. Ct. 978 (1981); United States v. 
Broussard. 645 F.2d 504, 505 (5th Cir. 1981) (per curiam) (possession of marijuana not lesser included 
offense of conspiracy to import marijuana). But compare United States v. Austin, 529 F.2d 559, 562-63 
(6th Cir. 1976) (conspiracy and substantive offense same when proof of substantive offense also proves 
every essential element of conspiracy, evidence on substantive and conspiracy counts offered indiscrim
inately, and both counts effectively allege same concert of action) hv'/A United States v. Cowart, 595 
F.2d 1023, 1033-34 (5th Cir. 1979) (conspiracy and aiding and abetting not same offense even though 
most evidence served “double duty” and government never sought to segregate proof of aiding and 
abetting from proof of conspiracy; each requires proof of element the other does not; Austin explicitly 
rejected).

A different problem arises when the government charges multiple conspiracies with similar objec
tives. Because a conspiracy often involves many acts over time, a prosecutor may be able to satisfy the 
Blockburger test by making separate offenses out of what is in reality single conspiracy by using differ
ent acts to prove each charge. See United States v. Booth, 673 F.2d 27, 29 (1st Cir.) {Blockburger test 
inappropriate in conspiracy prosecution because government could technically comply with it while 
carving a single conspiracy into multiple prosecutions), cert, denied, 102 S. Ct. 2245 (1982); United 
States v. Bendis, 657 F.2d 1025, 1029 (9th Cir. 1981) (by “artful crafting” of charges, government could 
create minor variations in charges and thus subdivide single conspiracy into multiple violations); cf. 
United States v. Phillips, 664 F.2d 971, 1007 (5th Cir. 1981) {Blockburger test allows single conspiracy 
to give rise to distinct offenses under specific, separate conspiracy statutes if legislature intended multi
ple punishments for same acts).

To prevent such prosecutorial abuse, several circuits use a different test when the government charges 
multiple conspiracies. These courts examine the extent to which several items overlap, including the 
time periods during which the activities occurred, the coconspirators involved, the places where the acts 
occurred, the objectives of each conspiracy, and the statutes violated. See Wilkett v. United States. 655 
F.2d 1007, 1015 (10th Cir. 1981) (because time, place, coconspirators, objective, and statutory violations 
alleged in first conspiracy indictment inconclusive of allegations in second conspiracy indictment and 
all evidence government would introduce in second prosecution was used in first conspiracy trial, 
double jeopardy prevents retial), cert, denied, 102 S. Ct. 1001 (1982); see also United States v. Booth, 
673 F.2d 27, 29 (1st Cir.) (because time periods, persons, places, and evidence introduced different for 
two drug conspiracy indictments, no double jeopardy violation), cert, denied, 102 S. Ct. 2245 (1982); 
United States v. West, 670 F.2d 675, 681 (7th Cir. 1982) (because time periods, objectives, central 
conspirators, and overt acts alleged different for two conspiracy indictments, no double jeopardy viola
tion); United States v. Henry, 661 F.2d 894, 896-97 (5th Cir. 1981) (because geography and conspirators 
different for two cocaine distribution conspiracies, no double jeopardy violation); United States v. 
Bendis, 657 F.2d 1025, 1029-30 (9th Cir. 1981) (because time, persons, places, overt acts charged, and 
statutes violated did not overlap, no double jeopardy violation); United States v. McMurray, 656 F.2d 
540, 545 (10th Cir. 1980) (because no single objective or cooperation among participants in conspiracies 
to defraud Small Business Administration, no double jeopardy violation); United States v. Mayo, 646 
F.2d 369, 372 (9th Cir.) (because coconspirators, victims, objectives, time, places, overt acts, and stat
utes violated different for two indictments for conspiracy to defraud, no double jeopardy violation 
despite overlap of witnesses and evidence on one issue), cert, denied, 102 S. Ct. 979 (1981); United 
States v. Futch, 637 F.2d 386, 390-91 (5th Cir. 1981) (because places and most coconspirators different 
in two marijuana distribution conspiracy indictments, no double jeopardy violation despite complete 
time overlap, violation of same statutes, and similar means of implementation).

1590. 18 U.S.C. §§ 1961-1968 (1976).
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satisfied, because Congress intended to allow such punishments.1591
Finally, the “Kingpin” statute, section 848, 1592 which proscribes “engaging 

in a continuing criminal enterprise” to violate the drug laws, also creates spe
cial multiple offense problems because the statute requires both the participa
tion of several other persons, an element of conspiracy violations, and a series 
of substantive violations of the drug laws.1593 In Jeffers v. United States'594 the 
Supreme Court suggested that conspiracy is a lesser included offense of section 
848 because the statute requires concerted action.1595 A majority of the Court 
found that Congress did not intend to permit cumulative punishments for sec
tion 848 violations and the underlying offenses.1596 Nevertheless, the First, 
Fourth, and Fifth Circuits, subsequent to Jeffers, have allowed successive pros
ecutions for section 848 violations and underlying offenses in certain 
situations.1597

1591. See United States v. Hawkins, 658 F.2d 279, 287 (5th Cir. 1981) (consecutive sentences for 
RICO violation and underlying offenses consistent with intent to provide enhanced sanctions against 
organized crime as indicated in legislative history); United States v. Dean, 647 F.2d 779, 787 (8th Cir.
1981) (consecutive sentences permitted for RICO and underlying Travel Act violations because RICO 
statutory scheme designed to multiply punishments for racketeering activity and underlying criminal 
conduct); United States v. Rone, 598 F.2d 564, 571 (9th Cir. 1979) (requiring government to choose 
between seeking RICO conviction or prosecuting only predicate offenses would nullify legislative intent 
to provide additional tool for prevention of racketeering activity), cert, denied, 445 U.S. 946 (1980).

1592. 21 U.S.C. § 848 (1976).
1593. Id. Section 848 defines a person as engaged in a continuing criminal enterprise if—

(1) he violates any provision of [21 U.S.C. §§ 801-966 (1976)] the punishment for which is a 
felony, and
(2) such a violation is a part of a continuing series of violations . . .
(A) which are undertaken by such person in concert with five or more other persons with 

respect to whom such person occupies a position, or any other position of management, 
and

(B) from which such person obtains substantial income or resources.
21 U.S.C. § 848(b) (1976).

1594. 432 U.S. 137 (1977) (plurality opinion).
1595. Id. at 149-50 (plurality opinion); see also id. at 158 (Stevens, J., with Brennan, Stewart & 

Marshall, JJ., concurring in part and dissenting in part) (agreeing with plurality on lesser included 
offense issue).

1596. Id. at 155 (plurality opinion), 160 (Stevens, J., with Brennan, Stewart & Marshall, JJ., concur
ring in part and dissenting in part); see also United States v. Chagra, 669 F.2d 241, 261-62 (5th Cir.
1982) (cumulative fines vacated because Congress did not intend to permit multiple punishments for 
§ 848 violation and underlying offenses) (citing Jeffers').

1597. In United States v. Lurz, 664 F.2d 69 (4th Cir. 1981), cert, denied, 102 S. Ct. 1642 (1982), the 
Fourth Circuit construed § 848 to require one or more predicate offenses in conjunction with a number 
of aggravating factors (participation in a series of violations by five or more persons supervised by the 
“kingpin” who derives substantial income from the enterprise) which in the aggregate together justify 
enhanced punishment. Id. at 75-77. The court interpreted the Jeffers dictum to mean that conspiracy is 
a lesser included offense of a § 848 violation only when it is used as the predicate offense. Id. When, 
however, a § 846 conspiracy for which the defendant was previously convicted is used in a subsequent 
§ 848 prosecution to prove all elements of the continuing criminal enterprise other than the predicate 
offense, there is no double jeopardy violation. Id. In United States v. Phillips, 644 F.2d 971 (5th Cir. 
1981), the Fifth Circuit affirmed a kingpin conviction in which the prosecution relied partly on substan
tive crimes (rather than conspiracies) of which the defendants were previously convicted. Id. at 1009. 
The court noted that Jeffers holds that a prior conspiracy prosecution pursuant to § 846 bars a later 
kingpin prosecution, not that a prior substantive charge precludes a later § 848 prosecution. Id.

In United States v. Chagra, 653 F.2d 26 (1st Cir. 1981), the First Circuit distinguished Jeffers differ
ently, holding that multiple prosecutions and punishments for § 848 and an underlying offense are 
permitted when the government did not rely on evidence of that particular offense to prove the § 848 
violation. Id. at 33-34. The First Circuit adopted the converse of that rule in United States v. Middle
ton, 673 F.2d 31 (1st Cir. 1982). The court there held that when the government did introduce evidence 
of a particular offense in a § 848 prosecution, acquittal on the § 848 charge barred subsequent prosecu-
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Retrial Following Mistrial When the government seeks to retry a de
fendant following a mistrial, the double jeopardy clause may bar a second 
trial.* 1598 The standard applicable to the resolution of the double jeopardy is
sue depends upon which party requested the mistrial.1599 When a mistrial is 
granted at the defendant’s request, retrial normally will be allowed because the 
defendant is deemed to have waived his right to have his trial completed by a 
particular tribunal.1600 When the defendant does not consent to a mistrial, 
retrial is permitted only if the grant of the mistrial was a matter of “manifest 
necessity.”1601

lion for the underlying offense. Id. at 33-34. The court might actually have been applying a collateral 
estoppel theory. See id. at 34; see also infra notes 1661-82 and accompanying text (discussing collateral 
estoppel). Thus, the result might have differed had the earlier prosecution ended in a conviction.

1598. See United States v. Jorn, 400 U.S. 470, 486 (1971) (plurality opinion by Harlan. J., with 
Burger, C.J., Douglas & Marshall, JJ.) (double jeopardy barred retrial when judge abused discretion in 
declaring mistrial).

1599. See United States v. Dinitz, 424 U.S. 600, 608 (1976) (distinction between mistrials declared by 
court sua sponte and those declared at defendant’s request or with his consent consistent with protec
tions of double jeopardy clause).

1600. Id at 607 (1976) (when defendant requests mistrial, retrial permitted); see also id. at 608 (when 
trial error prejudices defendant, making conviction and reversal likely, grant of defendant's motion for 
mistrial considered equivalent to motion for mistrial for double jeopardy purposes).

Even if a court does not declare a mistrial, an order terminating a trial may be considered a mistrial 
unless the order “contemplates an end to all prosecution of the defendant for the offense charged." Lee 
v. United States, 432 U.S. 23, 30 (1977). In Lee the Court held that a dismissal of the indictment failed 
to allege intent as required by state law in a charge for theft and, therefore, the dismissal of the improp
erly drawn indictment was “functionally indistinguishable” from a mistrial. Id. at 31. Thus, the Court 
permitted retrial after such a dismissal on the defendant’s motion. Cf. Adkins v. Bordenkircher. 674 
F.2d 279, 283 (4th Cir. 1982) (when judge discharged jury in response to defendant’s motion for contin
uance, motion treated as equivalent to mistrial motion, and retrial permitted).

1601. See infra notes 1613-27 and accompanying text (discussing retrial after mistrial declared with
out defendant’s consent).

1602. 102 S. Ct. 2083 (1982).
1603. Id. at 2087. Justice Rehnquist’s majority opinion noted that the Court’s earlier cases defined 

the exception “with less than crystal clarity.” Id. 2085
1604. Id.\see Arizona v. Washington, 434 U.S. 497, 508 (1978) (dictum) (retrial would be barred if 

provoked by prosecutorial harassment or use of state’s superior resources to gain tactical advantage); 
Lee v. United States, 432 U.S. 23, 34 (1977) (dictum) (retrial would be barred if judge’s actions were in 
bad faith or intended to harass or prejudice defendant); United States v. Dinitz, 424 U.S. 600. 611 
(1976) (dictum) (same); United States v. Jorn, 400 U.S. 470, 485 (1971) (dictum) (retrial would be 
barred if mistrial motion were provoked by prosecutorial overreaching).

1605. Oregon v. Kennedy, 102 S. Ct. 2083, 2091 (1982).
1606. Id. at 2089.

Although retrial normally is allowed after the court grants a defendant’s 
mistrial motion, it may be barred in some circumstances. This term the 
Supreme Court in Oregon v. Kennedy'602 rejected language in earlier cases1603 
that suggested that retrial would be barred if the defendant’s mistrial motion 
was merely provoked by prosecutorial or judicial misconduct.1604 In Kennedy 
the Court held that retrial is permitted unless the prosecutor engaged in mis
conduct intended to provoke the defendant to request a mistrial.1605 The Court 
asserted that a broader exception ultimately might be detrimental to defend
ants because the increased possibility of a double jeopardy bar to retrial would 
make trial judges hesitant to grant mistrial motions.1606 The Court also argued 
that a standard that focuses on the prosecutor’s or judge’s intent is clearer and 
easier to apply than one that attempts to differentiate between overreaching 
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and less serious misconduct.1607
Prior to Kennedy, some courts of appeals, focusing on the broader standards 

suggested by the earlier dicta, barred retrial only when the defendant was 
forced to move for the mistrial because of intentional government misconduct 
while other courts held that gross negligence was sufficient.1608 The courts of 
appeals rarely barred retrial after a mistrial was granted at the defendant’s 
request, regardless of whether intentionally provoked.1609 In a case decided 
six months before Kennedy, however, the Tenth Circuit prohibited retrial when 
the judge and prosecutor engaged in conduct designed to provoke the defend
ant’s acquiescence in a mistrial declaration.1610 The misconduct in United 
States v. Martinez'6" apparently would have satisfied the rigorous standards 
of Kennedy J612

1607. Id. Four justices concurred in the judgment only because they believed that the prosecution’s 
actions in this case did not satisfy even the broader “overreaching” standard. Id. at 2082. (Stevens, J., 
with Brennan, Marshall & Blackmun, JJ., concurring in the judgment). Justice Stevens noted that the 
Court has never invoked this broader standard to bar retrial, id. at 2092 n. 13, and argued that it is 
"almost inconceivable” that a defendant could meet the new “intent” standard. Id. at 2093. But see 
infra notes 1611-12 and accompanying text (discussing recent Tenth Circuit case that would apparently 
meet Kennedy standards).

1608. Compare United States v. Fine, 644 F.2d 1018, 1022 (5th Cir. 1981) (prosecutor’s error may be 
intentional or grossly negligent to bar retrial), cert, denied, 102 S. Ct. 669 (1982) and United States v. 
Cox, 633 F.2d 871, 876 (9th Cir. 1980) (same), cert, denied, 102 S. Ct. 159 (1981) with United States v. 
Leppo, 641 F.2d 149, 153 (3d Cir.) (government conduct must be intentional to bar retrial), cert, denied, 
102 S. Ct. 503 (1981) and Mitchell v. Smith, 633 F.2d 1009, 1012-13 (2d Cir. 1980) (same), cert, denied, 
449 U.S. 1088 (1981).

1609. See United States v. Garza, 674 F.2d 396, 400 (5th Cir. 1982) (retrial not barred when prosecu
tor did not overreach by good faith remark, out of jury’s hearing, that defense counsel’s proposed cross 
examination might be prejudicial to defendant and might force government to retry case); United 
States v. Passmore, 671 F.2d 915, 925 (5th Cir. 1982) (retrial not barred when prejudicial remarks in 
prosecutor’s closing statement, suggesting without basis in record that defense counsel alleged judicial 
conspiracy to convict defendants, not intentional or grossly negligent); United States v. Westoff, 653 
F.2d 1047, 1050 (5th Cir. 1981) (retrial not barred when prosecutor’s error of proceeding under duplici
tous indictment not gross negligence or intentional misconduct); United States v. Enoch, 650 F.2d 115, 
117 (6th Cir. 1981) (retrial not barred when prosecutor’s incorrect characterization of defense counsel as 
public defender and expression of personal opinion about credibility of witness, and judge’s participa
tion in examination of defense witness not intended to confer unfair advantage); United States v. Alva
rado, 647 F.2d 537, 538-39 (5th Cir. 1981) (retrial not barred when nonresponsive answers of 
government witness not indicative of bad faith); United States v. Fine, 644 F.2d 1018, 1022 (5th Cir. 
1981) (retrial not barred when prosecutor not guilty of “intentional misconduct, gross negligence, or 
prosecutorial overreaching” in pursuing lengthy RICO prosecution while introducing no evidence of 
existence of enterprise or conspiracy; instead, errors result of prosecutor’s inexperience and negligence), 
cert, denied, 102 S. Ct. 669 (1982).

One commentator found only two earlier cases in which federal appellate courts barred retrial after 
the district court granted a defendant’s mistrial motion. Comment, Double Jeopardy: An Illusory Rem
edy for Governmental Overeaching At Trial, 29 Buffalo L. Rev. 759 , 768-69 (1980). In United States 
v. Martin, 561 F.2d 135 (8th Cir. 1977), the prosecutor read to the jury parts of a grand jury transcript 
containing improper and highly prejudicial remarks about the defendant by grand jurors and prosecu
tors. Id. at 139-40. The court of appeals reversed the conviction and dismissed the indictment, holding 
that “gross prosecutorial negligence” motivated by bad faith intent to harass or prejudice the defendant 
gave the defendant no choice but to move for a mistrial. Id. at 141. In United States v. Kessler, 530 
F.2d 1246 (5th Cir. 1976), the defendants were charged with conspiring illegally to export military 
explosives. Id. at 1247. Over the defendants’ objection, the court admitted into evidence, on a founda
tion of inadmissible hearsay declarations, a rifle that had no connection with the alleged conspiracy. 
Id. The court of appeals held that the prosecutor’s “intentional misconduct” in knowingly introducing 
inadmissible false evidence constituted overreaching and dismissed the indictment. Id. at 1257-58. The 
new standard enunciated in Kennedy, however, may invalidate these cases.

1610. United States v. Martinez, 667 F.2d 886 (10th Cir. 1981).
1611. Id.
1612. Id. at 889-90 (government’s conduct under either negligent or intentional provocation stan-
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When the trial judge, either sua sponte or at the request of the prosecutor, 
declares a mistrial without the defendant’s consent, retrial is barred unless the 
ruling is mandated by “manifest necessity” or unless “the ends of public jus
tice” would not otherwise be met.* 1613 The government need not demonstrate 
absolute necessity to fall within the “manifest necessity” standard.

dard sufficiently egregious to bar retrial). The judge wanted to declare a mistrial because he believed 
that some spectators sympathetic to the defendants had created an “atmosphere of intimidation” in the 
court room. Id. at 888. The prosecutor made a mistrial motion, purportedly in response to the earlier 
defense complaints that two jurors were biased, which the defense was persuaded to join. Id. The 
Court of Appeals found that the prosecutor misrepresented the grounds for his mistrial motion in order 
to induce the defendant to join the motion. Id. at 890.

1613. United States v. Perez, 22 U.S. (9 Wheat.) 579, 580 (1824) (hung jury in capital case). If the 
defendant moves for a mistrial but later appears to have withdrawn the motion, the same manifest 
necessity standard applicable to mistrials declared over the defendant’s objection governs a subsequent 
declaration of a mistrial. United States v. Mastrangelo, 662 F.2d 946, 950 (2d Cir. 1981).

1614. See, e.g., United States v. Brown, 677 F.2d 26, 27 (6th Cir. 1982) (manifest necessity shown 
when jury deadlocked); United States v. Ellis, 646 F.2d 132, 135 (4th Cir. 1981) (same); United States v. 
Cawley, 630 F.2d 1345, 1348 (9th Cir. 1980) (same).

1615. See Arizona v. Washington, 434 U.S. 497, 512-13 (1978) (manifest necessity shown when in 
opening statement, defense counsel stated that prosecutor had withheld exculpatory evidence, prejudic
ing jury); Reinstein v. Superior Court, 661 F.2d 255, 257-59 (1st Cir. 1981) (manifest necessity when 
possibility that some jurors viewed advertisement published by defendant’s family and friends contain
ing “highly inflammatory” inadmissible information), cert, denied, 102 S. Ct. 1625 (1982); Holt v. Wy
rick, 649 F.2d 543, 551 (8th Cir. 1981) (manifest necessity when jury foreman, in informing judge of 
deadlock, blurted out how many jurors favored conviction, raising possibility that minority jurors 
might believe that judge pressuring them to acquiesce), cert, denied, 102 S. Ct. 1002 (1982).

1616. See Downum v. United States, 372 U.S. 734, 737 (1963) (retrial barred after mistrial declared 
when key prosecution witnesses unavailable because prosecutor aware witness unavailable but allowed 
jury to be selected and empaneled).

1617. 662 F.2d 946 (2d Cir. 1981).
1618. Id. at 951.
1619. United States v. Willis, 647 F.2d 54, 59 (9th Cir. 1981) (manifest necessity shown when defend

ant failed to appear for second day of trial and could not be located).
1620. Illinois v. Somerville, 410 U.S. 458, 468-69 (1973) (potential waste of time, energy, and money 

may justify early mistrial declaration when indictment fatally defective and could not be amended 
under state law, making ultimate reversal and retrial inevitable). The Court in Somerville noted that 
the state rule was designed to protect the defendant’s right to a proper indictment from the grand jury, 
and that this policy could be implemented here only by a mistrial or by a wasteful appeal and retrial. 
Id. at 468-69.

Courts considering double jeopardy claims must evaluate whether adverse 
or prejudicial circumstances, alone or in combination, constitute manifest ne
cessity. “Manifest necessity” commonly permits retrial when the jury is dead
locked1614 or when a possibility of bias or undue pressure on the jury exists.1615

Unavailability of prosecution witnesses or evidence usually does not justify 
a mistrial1616 1617 except in extraordinary circumstances. In United States v. Mas- 
trangelou>vl the Second Circuit held that the trial judge acted properly in de
claring a mistrial when the government’s only witness was fatally shot on the 
way to the courthouse, and the judge reasonably believed the defendant to be 
responsible.1618 Unavailability of the defendant through his own fault also 
may constitute “manifest necessity.”1619

The need for judicial economy may be a consideration in a ruling on a mo
tion for mistrial. Thus, when a good faith procedural error by the prosecution 
fatally taints the proceedings, necessitating reversal and retrial in the event of a 
conviction, a mistrial may be the proper remedy.1620 The Sixth Circuit re
cently held, however, that the possible need for a separate trial does not consti
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tute manifest necessity.1621 In United States v. Bridewell™22 the trial judge, 
over Bridewell’s objection, granted a codefendant’s motion for mistrial on the 
ground that the jury was unavoidably tainted in order to avoid severing the 
defendants.1623 The Sixth Circuit barred retrial of the objecting defendant.1624

An explicit finding of manifest necessity by the trial judge is not required if 
the trial record clearly discloses the reasoning behind the grant of a mis
trial.1625 Although the decision to declare a mistrial is within the trial court’s 
discretion,1626 that discretion is limited by the double jeopardy clause, which 
requires that no practicable alternatives to a new trial exist.1627

Government Appeals. Traditionally, the government may appeal rulings
in criminal cases only pursuant to express statutory authorization. The Crimi
nal Appeals Act1628 authorizes/A/era/ prosecutors to appeal orders dismissing 
indictments or suppressing evidence, except when the double jeopardy clause 
would prohibit such appeal.1629

Because the Supreme Court has indicated that Congress intended the Crimi
nal Appeals Act to remove all nonconstitutional barriers to government ap-

1621. United States v. Bridewell, 664 F.2d 1050, 1051 (6th Cir. 1981).
1622. Id.
1623. Id. at 1051.
1624. Id.
1625. Considerations in determining whether the judge exercised proper discretion include 

(1) whether the judge allowed counsel to object or argue; (2) whether the judge considered alternatives 
to mistrial; and (3) whether the judge devoted an appropriate amount of time to the decision to declare 
a mistrial. See United States v. Jom, 400 U.S. 470, 485-86 (1971) (plurality opinion) (trial court must 
scrupulously exercise its discretion in deciding to foreclose defendant’s opportunity to receive a 
favorable verdict from first trial).

1626. Id. at 485 (because of difficulty of determining whether mistrial has occurred, Court will refuse 
to limit discretion of trial judge to declare mistrial); cf. Arizona v. Washington, 434 U.S. 497, 516-17 
(1978) (trial court need not make explicit finding of manifest necessity if record adequately discloses 
basis for decision to declare mistrial).

1627. See United States v. Jom, 400 U.S. 470, 486 (1971) (plurality opinion) (abuse of discretion 
when judge sua sponte declared mistrial to allow witnesses to seek counsel on their right not to testify, 
without considering possibility of continuance and without giving counsel time to object); Brady v. 
Samaha, 667 F.2d 224, 229 (1st Cir. 1981) (abuse of discretion when judge hastily declared mistrial 
without considering alternatives or consulting with standby counsel); Grandberry v. Bonner, 653 F.2d 
1010, 1014-15 (5th Cir. 1981) (abuse of discretion when judge “abruptly and precipitately” declared 
mistrial when medical condition of juror was not clearly so serious as to preclude continuation of 
deliberations and judge failed to consider obvious alternatives).

1628. See Arizona v. Manypenny, 451 U.S. 232, 245 (1981) (historically state and federal courts have 
refused to consider prosecution appeals without statutory authority); Carroll v. United States, 354 U.S. 
394, 400 (1957) (appeals by government in criminal cases are the exception rather than the rule). In 
Manypenny the court suggested that states prosecuting in federal court following removal might lack 
authorization pursuant to § 3731 to appeal rulings in favor of the defendant. 451 U.S. at 243-44 n.18. 
States may appeal, however, pursuant to the broader provisions of 28 U.S.C. § 1291 if authorized to do 
so by state law. Id. at 249; see infra note 1628 and accompanying text (discussing Manypenny}.

1629. 18 U.S.C. § 3731 (1976). The Criminal Appeals Act provides in part:
In a criminal case an appeal by the United States shall lie to a court of appeals from a deci
sion, judgment, or order of a district court dismissing an indictment or information as to any 
one or more counts, except that no appeal shall lie where the double jeopardy clause of the 
United States Constitution prohibits further prosecution.

ld.\ see United States v. Martinez, 667 F.2d 886, 892 (10th Cir. 1981) (government may not appeal 
dismissal of several counts pursuant to § 3731 when dismissal based on specific evidence supporting 
finding that double jeopardy bars retrial).
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peals1630 and because the text of the Act directs that courts construe it 
liberally,1631 courts have held that orders quashing grand jury subpoenas are 
appealable pursuant to the Act.1632 The Sixth Circuit recently held in United 
States v. Caggiano1633 that the government could appeal an order that disqual
ified an entire United States Attorney’s office for an apparent conflict of inter
est.1634 The court decided that the general appellate jurisdiction statute 
permitted the court to exercise jurisdiction1635 even if the Criminal Appeals 
Act did not authorize the appeal.1636

The double jeopardy clause usually permits a government appeal except 
when reversal would subject the defendant to a second trial.1637 Thus the gov
ernment can appeal the dismissal of an indictment entered before trial because 
reversal would put the defendant in jeopardy for the first time.1638 Similarly, 
the government can appeal a dismissal or acquittal1639 entered after a factual 
finding of guilt1640 if reversal would not require a new trial.1641 This rule ap-

1630. See United States v. Wilson, 420 U.S. 332, 337 (1975) (legislative history of Act demonstrates 
that Congress intended to authorize appeals whenever Constitution would permit).

1631. 18 U.S.C. § 3731 (1976).
1632. See In re Grand Jury Subpoena (Kent), 646 F.2d 963, 965 (5th Cir. 1981) (order quashing 

grand jury subpoena appealable as order “excluding evidence” pursuant to Criminal Appeals Act); In 
re Grand Jury Empanelled, 597 F.2d 851, 855-57 (3d Cir. 1979) (same). Orders reducing sentences are 
appealable as final orders only pursuant to § 1291. See also infra notes 1622-38 and accompanying text 
(discussing government appeals of sentences).

1633. 660 F.2d 184 (6th Cir. 1981), cert, denied, 102 S. Ct. 1444 (1982).
1634. Id. at 190. The appearance of conflict stemmed from the former employment of one Assistant 

United States Attorney as counsel for one of the defendants in an earlier trial arising from the same 
matter. Id.

1635. 28 U.S.C. § 1291 (1976).
1636. United States v. Caggiano, 660 F.2d at 190 (6th Cir. 1981), cert, denied, 102 S. Ct. 1444 (1982). 

This holding appears to conflict with dictum in Arizona v. Manypenny, 451 U.S. 232, 246-47 (1981), 
suggesting that § 1291 alone does not authorize appeals by the government in criminal cases. See supra 
note 1628 (discussing Manypenny).

1637. See United States v. Wilson, 420 U.S. 332, 344 (1975) (government may appeal when review 
would not subject defendant to second trial; appeal permitted when judge dismissed indictment after 
entry of guilty verdict by jury for prejudicial delay).

1638. See Serfass v. United States, 420 U.S. 377, 394 (1975) (double jeopardy clause does not bar 
appeal of dismissal of indictment for draft board’s refusal to reopen defendant’s file upon post induc
tion petition for conscientious objector status when defendant has not been tried); see also United States 
v. Sanford, 429 U.S. 14, 16 (1976) (per curiam) (double jeopardy does not bar appeal from dismissal of 
indictment after mistrial for hung jury). The ruling need not be characterized as the dismissal of a 
count of an indictment if it “has the practical effect of eliminating an independent basis upon which a 
conviction would be secured.” United States v. Margiotta, 662 F.2d 131, 139 (2d Cir. 1981). The court 
noted that, for example, a pretrial order concerning jury instructions could be appealable if it had such 
effect. Id. at 140.

1639. Courts have consistently construed the statute to permit appeals from postverdict acquittals 
and dismissals. See United States v. Jenkins, 420 U.S. 358, 365 (1975) (dictum) (double jeopardy clause 
permits appeal from postverdict acquittal because no new trial required); see also infra note 1635 (citing 
cases that allow appeal of post verdict acquittal).

1640. The finding of guilt may be by either jury or a judge. See United States v. Ceccolini, 435 U.S. 
268, 270-71 (1978) (after finding of guilt in bench trial, judge ruled on suppression motion and set aside 
verdict; government may appeal both suppression order and order setting aside verdict because reversal 
would require only reinstatement of guilty verdict).

1641. See United States v. Wilson, 420 U.S. 332, 353 (1975) (appeal permitted when indictment 
dismissed on grounds of preindictment delay because reversal would merely require reinstatement of 
guilty verdict); United States v. White, 673 F.2d 299, 301 (10th Cir. 1982) (appeal permitted from 
acquittal entered after jury verdict of guilty); Government of the Virgin Islands v. Christensen, 673 
F.2d 713, 715 (3d Cir. 1982) (same); United States v. Jannotti, 673 F.2d 578, 580 n.l (3d Cir. 1982) 
(same); United States v. Dixon, 658 F.2d 181, 187-88 (3d Cir. 1981) (same); United States v. Uzzolino, 
651 F.2d 207, 212 (3d Cir.) (same), cert, denied, 102 S. Ct. 327 (1981); United States v. Brandon, 633 
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plies even when the trial court entered the acquittal because it found the evi
dence insufficient to support the guilty verdict.1642 When the trial court 
dismisses a case after double jeopardy has attached but before a guilty verdict, 
the government may not appeal1643 unless the defendant’s mistrial motion is 
based on a legal determination unrelated to factual guilt or innocence.1644

Retrial Following Reversal of Conviction. Because society’s interest in
punishing crimes outweighs the defendant’s interest in avoiding further prose
cution,1645 the double jeopardy clause permits retrial if a conviction is reversed 
merely for trial error.1646 Double jeopardy allows retrial only on the charges 
on which the defendant was convicted, and not for any offense of which he was 
expressly or impliedly acquitted at the first trial.1647 On retrial after reversal

F.2d 773, 778-79 (9th Cir. 1980) (same); United States v. Berardi, 629 F.2d 723, 730 (2d Cir.) (same), 
cert, denied, 449 U.S. 995 (1980).

Even though the government may appeal in this situation because no new trial would be necessary, a 
new trial may be permitted if the defendant moved for the mistrial. See United States v. Dixon, 658 
F.2d 181, 187 (3d Cir. 1981) (when defendant, after guilty verdict, moved alternatively for acquittal or 
new trial, and government successfully appealed acquittal, defendant may be retried).

The government may not appeal an order granting a new trial because it is not a final order. United 
States v. Sam Goody, Inc., 675 F.2d 17, 24-25 (2d Cir. 1982); United States v. Hitchmon, 602 F.2d 689, 
692 (5th Cir. 1979).

1642. See United States v. Dixon, 658 F.2d 181, 188 (3d Cir. 1981) (appeal from trial court’s determi
nation that evidence insufficient does not violate double jeopardy ban by giving government second 
opportunity to prove its case because appellate court limited on review to record). In United States v. 
Steed, 674 F.2d 284 (4th Cir. 1982) (en banc), the Fourth Circuit vacated an earlier panel decision 
which had accorded absolute deference to the trial judge’s finding that the evidence was insufficient. 
Id. at 286. The court noted that such a standard of review would render the government’s right of 
appeal meaningless and thus would contravene the policy expressed in the statute. Id.

1643. See United States v. Martin Linen Supply Co., 430 U.S. 564, 574-75 (1977) (government may 
not appeal acquittal entered after discharge of hung jury); see also Sanabria v. United States, 437 U.S. 
54, 78 (1978) (government may not appeal grant of motion for judgment of acquittal after close of 
government’s case even though based on erroneous exclusion of evidence).

1644. United States v. Scott, 437 U.S. 82, 99, 100 (1978) (appeal permitted from dismissal sought by 
defendant on grounds of prejudicial preindictment delay because defendant must bear consequences of 
voluntary choice to avoid submission of charge to trier of fact); see Wilkett v. United States, 655 F.2d 
1007, 1012 (10th Cir. 1981) (retrial in proper district permitted after dismissal on defendant’s venue 
motion), cert, denied, 102 S. Ct. 1001 (1982). But see United States v. Dahlstrum, 655 F.2d 971, 975-76 
(9th Cir. 1981) (judge’s sua sponte dismissal for government misconduct bars retrial because defendant 
did not seek termination of trial; court adopted narrow reading of Scott), cert, denied, 102 S. Ct. 1293 
(1982).

1645. United States v. Tateo, 377 U.S. 463, 466 (1964) (retrial not barred on charge of kidnapping 
after reversal because trial judge improperly induced guilty plea; contrary holding would interfere seri
ously with administration of justice). Because a contrary rule might discourage appellate courts from 
zealously attacking trial error, the rule also serves defendants’ interests. Courts have suggested other 
rationales, including the idea that the original jeopardy “continues” until criminal proceedings have 
“run their full course,” Price v. Georgia, 398 U.S. 323, 326 (1970), or that the defendant waives his 
double jeopardy rights by appealing, Trono v. United States, 199 U.S. 521, 533 (1905).

1646. United States v. Ball, 163 U.S. 662, 672 (1896) (retrial permitted when defendant successfully 
appeals conviction); see United States v. Coward, 669 F.2d 180, 183 (4th Cir. 1982) (retrial permitted 
after conviction for conspiracy to distribute drugs reversed because failure to sever defendants’ trials 
prejudiced jury). Whether the reversal results from direct appeal or collateral attack is irrelevant for 
purposes of retrial. See United States v. Tateo, 377 U.S. 463, 466 (1964) (retrial permitted after reversal 
on habeas corpus review). If a court reverses a conviction because the trial court erred in refusing to 
grant the defendant’s mistrial motion, the standard for determining the propriety of retrial is the same 
as if the trial court had granted the motion. See United States v. Passmore. 671 F.2d 915, 926 (5th Cir. 
1982) (retrial issue reviewed according to standards for mistrial granted at defendant’s request); United 
States v. Rios, 637 F.2d 728, 729 (10th Cir. 1980) (same); see also supra notes 1599-1612 and accompa
nying text (discussing retrial after mistrial on defendant’s motion).

1647. See Price v. Georgia, 398 U.S. 323, 331 (1970) (defendant charged with murder but convicted 
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the government may introduce new evidence* 1648 or prosecute pursuant to a 
different statutory provision.1649 In Wilson z ff/fycr1650 the Seventh Circuit 
recently held that a defendant cannot be retried on the same charge when the 
state has entered a nolle prosequi after conviction.1651 In Wilson the jury con
victed the defendant of felony murder and intent murder for the same inci
dent.1652 The prosecutor entered a nolle prosequi on the felony murder charge, 
and the appellate court later reversed the intent murder conviction.1653 The 
court held that the government’s introduction of a nolle prosequi after the at
tachment of jeopardy barred further prosecution on the felony murder charge 
and that the government on retrial could charge the defendant only with intent 
murder.1654

of lesser included offense of manslaughter may not be retried for murder after reversal of manslaughter 
conviction because manslaughter conviction was implicit acquittal on greater charge).

1648. United States v. Shotwell Mfg. Co., 355 U.S. 233, 243 (1957) (on retrial after reversal for 
improper use of defendants’ impliedly immune statements in case in chief, government permitted to 
introduce newly discovered evidence inferring perjury); see United States v. Gallagher, 602 F.2d 1139, 
1143 (3d Cir. 1979) (on retrial after reversal for error in jury instructions, government not limited to 
evidence presented in first trial), cert, denied, 444 U.S. 1040 (1980).

1649. United States v. Ewell, 383 U.S. 116, 124-25 (1966) (after trial court vacated conviction for 
violation of 26 U.S.C. § 4705(a), selling drugs without proper form, indictment for violation of 
§ 4704(a), selling drugs not in original stamped package, did not violate double jeopardy); see United 
States v. Poll, 538 F.2d 845, 847 (9th Cir. 1976) (after reversal of conviction for violation of 26 U.S.C. 
§ 7202, willfully failing to pay withheld taxes, defendant may be indicted for violation of § 7206(1), 
willfully signing false tax return).

1650. 665 F.2d 118 (7th Cir. 1981).
1651. Id. at 124-25.
1652. Id. at 119.
1653. Id. at 120. The defendant argued that the prosecutor elected to enter a nolle prosequi on the 

felony murder charge because the defendant was also convicted of the underlying burglary, a lesser 
included offense of felony murder. Id. at 123. The prosecutor realized that the court could not impose 
consecutive sentences for those two offenses, but could sentence the defendant consecutively for bur
glary and intent murder. Id:, see also supra notes 1583-85 and accompanying text (discussing multiple 
punishments for greater and lesser included offenses).

1654. Id. at 124-25.
1655. Burks v. United States, 437 U.S. 1, 18 (1978) (retrial not permitted when appellate court finds 

evidence insufficient to support guilty verdict).
1656. Id. at 16; see United States v. Marolda, 648 F.2d 623, 625 (9th Cir. 1981) (retrial barred after 

embezzlement conviction reversed on ground that no evidence offered to prove that credit card 
purchases were not for union benefit).

1657. Tibbs v. Florida, 102 S. Ct. 2211 (1982).
1658. Id. at 2210.
1659. Id. at 2212. The members of the Florida court ruled that had they been the jury they would 

have voted for acquittal, but that the evidence was nonetheless legally sufficient to support a conviction.

The double jeopardy clause bars retrial after reversal of a conviction for 
insufficiency of the evidence1655 because the government, given a fair opportu
nity, has failed to develop a case that warrants submission to the jury.1656 This 
term a sharply divided Supreme Court recognized a distinction between rever
sals granted because the evidence was insufficient to support the verdict and 
those granted because the verdict was “against the weight of the evidence.”1657 
In Tibbs v. Florida'65* the Supreme Court of Florida reversed a jury’s verdict 
of murder on the ground that the verdict was against the weight of the evi
dence.1659 In affirming the legality of Tibbs’ retrial, the United States Supreme 
Court stated that the Florida Supreme Court acted as a “thirteenth juror,” and 
that such a reversal does not mean that acquittal was the only proper verdict, 
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but only that the reviewing court disagreed with the jury’s conclusion.1660 A 
disagreement among jurors, the Court noted, does not result in an acquittal, 
but in a mistrial, and possibly a new trial.1661 Four dissenting Justices argued 
that because the reversal, regardless of how characterized, was tantamount to a 
finding that the government had been given a full and fair opportunity and 
had failed to make its case, retrial should be barred.1662

When an appellate court reverses for trial error and the defendant chal
lenges the sufficiency of the evidence, the court usually addresses the suffi
ciency claim as well to settle the retrial issue in advance.1663 Whether retrial is 
permitted if the reviewing court reverses the conviction for trial error and the 
defendant claims that the remaining evidence is insufficient to support a find
ing of guilt is an issue that the Supreme Court expressly has left open.1664 At 
least one circuit allows retrial in this situation.1665 Other circuits avoid the 
problem by expressing no opinion on the sufficiency of the evidence when 
granting a reversal for trial error.1666

Collateral Estoppel. As a corollary to the prohibition of retrial after ac
quittal,1667 the double jeopardy clause incorporates the doctrine of collateral 
estoppel.1668 The principle provides that the determination of a factual issue

1660. Id. at 2218.
1661. Id.
1662. Id. at 2222 (White, J., with Brennan, Marshall & Blackmun, J J., dissenting). The relevant 

distinction, according to the dissent, should be between reversals based on evidentiary grounds and 
those based on procedural grounds. Id. at 2223.

1663. See, e.g., United States v. Kaiser, 660 F.2d 724, 730-31 (9th Cir. 1981) (while reversing convic
tions for conspiracy, possession of heroin, and Travel Act violations for abuse of discretion in failing to 
strike exhibits when foundation testimony resulted from illegal search and seizure, erroneous jury in
structions and evidentiary errors, court held evidence sufficient to sustain convictions; therefore no 
double jeopardy issue); United States v. Goss, 650 F.2d 1336, 1340-41 (5th Cir. 1981) (while reversing 
mail fraud and conspiracy convictions for improper jury instructions, court held evidence sufficient to 
sustain conviction); United States v. Orrico, 599 F.2d 113, 116 (6th Cir. 1979) (while reversing convic
tion for transporting fraudulent checks in interstate commerce for improper instructions, court held 
evidence insufficient to sustain conviction).

United States v. Marolda, 648 F.2d 623 (9th Cir. 1981), demonstrates the judicial economy of this 
approach. On first appeal the circuit court reversed Marolda’s conviction for trial errors and did not 
address his insufficiency claims. United States v. Marolda, 615 F.2d 867, 870 (9th Cir. 1980). On 
remand, the court denied Marolda’s motion to dismiss on double jeopardy grounds. Thus, the defend
ant’s Abney appeal gave the court of appeals a second chance to address the claim it had failed to reach 
before. United States v. Marolda, 648 F.2d at 624.

1664. Greene V. Massey, 437 U.S. 19, 26 n.9 (1978).
1665. See United States v. Sarmiento-Perez, 667 F.2d 1239, 1240 (5th Cir. 1982) (per curium) (insuf

ficient evidence no bar to retrial because unclear what additional evidence available).
1666. See United States v. Harmon, 632 F.2d 812, 814 (9th Cir 1980) (per curium) (court reversing 

for erroneous admission of evidence is not required to examine sufficiency of remaining evidence); 
United States v. Mandel, 591 F.2d 1347, 1373-74 (4th Cir. 1979) (court reversing for erroneous admis
sion of evidence should not ordinarily examine sufficiency of remaining evidence). Of course, as the 
Fifth Circuit noted in Sarmiento-Perez, often the question answers itself because the excluded evidence 
is the only evidence proving an essential element of the crime. United States v. Sarmiento-Perez, 667 
F.2d 1239, 1240 (5th Cir. 1982). Courts disagree over whether a federal court on habeas review must 
defer to the state court’s finding on the sufficiency of the evidence. Compare Delk v. Atkinson, 665 F.2d 
90, 93 (6th Cir. 1981) (federal court may reexamine sufficiency issue) with Tapp v. Lucas, 658 F.2d 383, 
384-85 (5th Cir. 1981) (accepting state court’s findings).

1667. See supra notes 1520-22 and accompanying text (discussing bar of retrial after acquittal).
1668. Ashe v. Swenson, 397 U.S. 436, 445 (1970) (collateral estoppel embodied in double jeopardy 

clause). Prior to Ashe, the Court had not held that the fifth amendment guaranty against double jeop
ardy mandated criminal collateral estoppel, although the doctrine had been a part of federal crimina 
practice for over 50 years. Id. at 443, 445; see United States v. Oppenheimer, 242 U.S. 85, 87-88 (19 ) 
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in the defendant’s favor at one proceeding estops the government from disput
ing that fact in another proceeding against the same defendant.* 1669 Thus, even 
when double jeopardy does not bar a defendant’s retrial, the doctrine of collat
eral estoppel may bar relitigation of certain issues of fact.1670 For the principle 
to apply both the defendant and the prosecuting body must have been parties 
to the prior case.1671 Additionally, the defendant must seek to prevent litiga
tion of an issue of ultimate fact necessarily found in his favor at an earlier trial 
that ended in a final judgment. Thus a defendant may not bar reconsideration 
of an issue by pointing to an earlier order in the same case1672 or to an order 
that was not a final judgment in an earlier proceeding.1673

(civil and criminal law agree that issue once adjudicated is final and may not be relitigated irrespective 
of any question of former jeopardy). Prior to Benton v. Maryland, 395 U.S. 784 (1969), which held the 
double jeopardy clause applicable to the states, id. at 794, the constitutional status of collateral estoppel 
was of “no more than academic concern.” Ashe v. Swenson, 397 U.S. 436, 446 n.10 (1970).

1669. Id. at 446.
1670. See id. (after acquittal on charges of robbing one man in incident in which several were 

robbed, government may not prosecute for robbing another man in the same incident because previous 
jury must have determined that defendant was not participant); United States v. Griggs, 651 F.2d 396, 
400 (5th Cir. 1981) (after jury in prosecution for passing and uttering counterfeit currency determined 
that defendant did not know bills were counterfeit; government may not prosecute for passing counter
feit bills in separate incident a short time later).

1671. Ashe v. Swenson, 397 U.S. 436, 444 (1970).
1672. See United States v. Caucci, 635 F.2d 441, 448 (5th Cir.) (collateral estoppel does not prevent 

conviction on third perjury count after acquittal motion granted on first two counts in same trial), cert, 
denied, 102 S. Ct. 128 (1981).

1673. United States ex rel. DiGiangiemo v. Regan, 528 F.2d 1262, 1265 (2d Cir. 1975) (suppression 
order in earlier proceeding denied collateral effect when earlier indictment dismissed before trial).

1674. Knapp v. Cardwell, 667 F.2d 1253 (9th Cir. 1982).
1675. Id.
1676. Id. at 1256.
1677. The statute that prescribed the hearing procedure included a list of mitigating factors, which 

the Arizona Supreme Court had determined to be an exclusive list. Id. Subsequent to this determina
tion, the United States Supreme Court in Lockett v. Ohio, 438 U.S. 586 (1978), struck down a similar 
Ohio statute that also limited consideration of mitigating factors to those enumerated because this 
procedure prevented consideration of other potentially relevant factors. Knapp v. Cardwell, 667 F.2d 
at 1257. The Arizona Supreme Court then reinterpreted the statute to allow consideration of factors 
other than those enumerated and ordered new hearings for the defendant sentenced under the earlier 
procedure. Id. at 1254.

1678. Id. at 1264.
1679. Id. at 1264 n.10.

This term the Ninth Circuit refused to apply the collateral estoppel principle 
to death sentence hearings.1674 In Knapp v. Cardwell,1675 a class action on be
half of Arizona death row inmates, the petitioners were sentenced to death in 
hearings in which a judge made explicit findings of fact regarding the existence 
of specific aggravating and mitigating factors.1676 After those hearings were 
determined to be constitutionally deficient the Arizona Supreme Court or
dered new hearings.1677 The prisoners argued that the state was estopped from 
relitigating the existence of any aggravating factors found not to exist in the 
first hearing.1678 The Ninth Circuit rejected the plaintiffs argument, reasoning 
that if the state were estopped from rearguing those aggravating factors found 
not to exist in the first proceeding, the prisoners were similarly estopped from 
denying the existence of aggravating factors that were found to exist.1679 Such 
a holding, the court asserted, would “undercut the ability of the court to sen
tence the man before it rather than the man at the time of the first 
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sentencing.”1680
Some courts have held that criminal collateral estoppel, like its civil counter

part, is mutual and have thus allowed the government to invoke it against a 
defendant, barring him from contesting an issue found against him in an ear
lier conviction.1681 The Supreme Court in Standefer v. United States'662 how
ever, held that one aspect of the civil doctrine of mutuality of estoppel does not 
apply to criminal cases.1683 In Standefer the Court ruled that a defendant may 
not invoke “nonmutual” estoppel against the government, and therefore that a 
defendant may not estop the government from litigating a fact found against it 
in a proceeding against a different defendant.1684 Thus the prior acquittal of 
the named principal of an offense does not bar the subsequent conviction of

1680. Id. A dissenting judge rejected this argument, noting that collateral estoppel in the criminal 
context need not be mutual as it is in the civil context. Id. at 1268 n.5 (Adams, J., dissenting); see infra 
notes 1681-85 and accompanying text (discussing differences between civil and criminal collateral es
toppel).

In support of their collateral estoppel argument, the Knapp petitioners cited Bullington v. Missouri, 
451 U.S. 430 (1980), in which the Supreme Court held that the state could not relitigate issues found in 
the defendant’s favor at a death sentence hearing. 451 U.S. at 446. In Bullington the Court held that 
the defendants were “impliedly acquitted” of the aggravating factors necessary to impose the death 
penalty when the jury, in a bifurcated procedure, sentenced the defendant to life imprisonment instead 
of death. Id. The Court in Bullington did not discuss whether the prosecutor at the new trial could seek 
capital punishment in terms of collateral estoppel. Nevertheless, the implicit acquittal principle, when 
applied to specific facts rather than to criminal charges, is essentially the same as the collateral estoppel 
doctrine. The dissent in Bullington contended that the jury’s discretion to find for the defendant despite 
the evidence negated any inference about what facts were actually determined. 451 U.S. at 452 n.4 
(1981) (Powell, J., with Burger, C.J., White & Rehnquist, JJ., dissenting). Chief Justice Burger, dissent
ing in Ashe v. Swenson, 397 U.S. 436 (1970), used similar reasoning to argue against any application of 
collateral estoppel in criminal cases. Id. at 463-66 (Burger, C.J., dissenting); see also infra notes 1717-33 
and accompanying text (discussing other aspects of Knapp and Bullington).

1681. See Hernandez-Uribe v. United States, 515 F.2d 20, 22 (8th Cir. 1975) (defendant previously 
convicted of illegally entering country cannot dispute fact of alienage in prosecution for subsequent 
entry); United States v. Colacurcio, 514 F.2d 1, 6 (9th Cir. 1975) (dictum) (defendant previously con
victed of gambling violations would be estopped in subsequent procecution for tax evasion from deny
ing receipt of payments if fact and amount of payments were necessarily established in earlier 
procecution). Some state and lower federal courts refuse to allow the use of collateral estoppel against 
a criminal defendant, expressing concern that such a practice might infringe due process and jury trial 
rights. See generally Vestal, Issue Preclusion and Criminal Prosecution, 65 Iowa L. Rev. 281, 312-21 
(1980) (discussing application of collateral estoppel against defendants). Cf. Ashe v. Swenson, 397 U.S. 
436, 464-65 (1970) (Burger, C.J., dissenting) (“courts that have applied the collateral-estoppel concept 
to criminal actions would certainly not apply it to both parties, as is true in civil cases”); Knapp v. 
Cardwell, 667 F.2d 1253, 1268 n.5 (9th Cir. 1982) (Adams, J., dissenting) (constitutional protections of 
double jeopardy afforded criminal defendants may be impinged by the mutuality doctrine). Cf. Thau, 
Collateral Estoppel and the Reliability of Criminal Determinations: Theoretical, Practical, and Strategic 
Implications for Criminal and Civil Litigation, 70 Geo. L. J. 1079, 1116-21 (1982) (discussing broader 
application of collateral estoppel to criminal convictions in related civil suits).

1682. 447 U.S. 10 (1980).
1683. Id. at 19-20 (defendant may not estop government from relitigating issues found against it in 

earlier proceeding against different defendant). This concept is a relatively recent addition to the civil 
collateral estoppel doctrine. It was developed in Bernhard v. Bank of America Nat’l Trust & Savings 
Assn., 19 Cal.2d 807, 122 P.2d 892 (1942), and its first application by the Supreme Court came in 
Blonder-Tongue v. University Foundation, 402 U.S. 313 (1971).

1684. Id. at 20 (acquittal of principal on bribery charges does not bar later prosecution of aider and 
abettor); see United States v. Dixon, 658 F.2d 181, 189 n. 17 (3d Cir. 1981) (same). The Court in 
Standefer noted many factors in criminal procedure which deny the government the kind of full and 
fair opportunity to litigate” which is a prerequisite to estoppel. Standefer v. United States, 447 U.S. 10, 
20 (1980). These include the prosecution’s limited discovery rights, the prohibition against the court 
granting the government’s motion for directed verdict and motions for judgment notwithstanding the 
verdict, the lack of appellate review of acquittals, and the jury’s power of nullification. Id. The Court 
also noted that evidence inadmissible against one defendant may be admissible against another. Id. 
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another individual for aiding and abetting in the same offense.1685
The most difficult problem in applying collateral estoppel in the criminal 

context is ascertaining what facts were established in the earlier proceeding. 
Because juries usually render general rather than special verdicts,1686 the de
termination of what facts support the verdict requires a careful and realistic 
examination of the trial record.1687 A mere possibility that the jury could have 
reached its verdict without deciding the issue in question is insufficient to de
feat a collateral estoppel claim.1688

Sentencing. The double jeopardy prohibition of multiple punishments
and multiple prosecutions for the same offense limits a court’s ability to impose 
and to alter sentences.1689 The double jeopardy clause, however, does not pre
vent alteration of a sentence when the defendant has no legitimate expectation 
of finality in the original sentence.1690 Last term in United States v. 
DiFrancesco169' the Supreme Court held that the government may appeal a 
sentence when Congress specifically authorized sentence appeals in the stat
ute.1692 Thus under DiFrancesco a sentence does not have the constitutional 
finality of a judgment of acquittal.1693 Because sentences are not necessarily

1685. Standefer v. United States, 447 U.S. 10, 19-20 (1980).
1686. Ashe v. Swenson, 397 U.S. 436, 444 (1970).
1687. Id. (collateral estoppel doctrine not applied with “hypertechnical and archiac approach” but 

with realism and rationality taking into accouni all circumstances of proceedings).
1688. Id:, see United States v. Hewitt, 663 F.2d 1381, 1386-87 (11th Cir. 1981) (acquittal of defend

ants on charges of aiding and abetting bombing does not bar consideration of issues in later prosecution 
for aiding and abetting in bombing of different building at different time); United States v. Henry, 661 
F.2d 894, 897-98 (5th Cir. 1981) (acquittal of defendant on conspiracy charge does not bar subsequent 
prosecution for unrelated conspiracy because no fact relevant to the second charge necessarily decided 
at first case); United States v. Griggs, 651 F.2d 396, 400 (5th Cir. 1981) (acquittal of defendant on 
charge of passing counterfeit bills after evidence that the bills were counterfeit and defendant admitted 
passing them bars subsequent prosecution for passing another bill later same evening because jury must 
necessarily have found that defendant did not know bills were counterfeit).

1689. See Ex parte Lange, 85 U.S. 163, 173-74 (1873) (after defendant has suffered fully one punish
ment for an offense, he may not be subjected to another); see also supra notes 1585-88 and accompany
ing text (discussing punishment for multiple charges).

1690. United States v. DiFrancesco, 449 U.S. 117, 139 (1980) (when statute grants government right 
to appeal sentence, defendant has no legitimate expectation of finality in original sentence); cf. Ehl v. 
Estelle, 656 F.2d 166, 170 (5th Cir. 1981) (after defendant repudiated plea bargain and elected to stand 
trial, prosecutor free to seek more severe punishment because defendant assumed risk during 
bargaining).

1691. 449 U.S. 117 (1980).
1692. Id. at 143. In DiFrancesco the trial judge found at a special post conviction hearing that 

DiFrancesco was a “dangerous special offender” within 18 U.S.C. § 3575 (1976). 449 U.S. at 124. The 
statute authorized additional penalties of up to 25 years upon such a finding. Id. at 119 n.l. The judge, 
however, imposed only two concurrent ten year sentences to run concurrently with others previously 
imposed, which totaled nine years. Id. at 122. Thus the dangerous special offender finding resulted in 
an additional penalty of only about one year. Id. at 122-23. The government appealed the sentence 
pursuant to 18 U.S.C. § 3576 (1976). 449 U.S. at 123. The Second Circuit dismissed the appeal on 
double jeopardy grounds, but the Supreme Court reversed and remanded. Id. at 123, 143. On remand 
the Court of Appeals held that the slight additional penalty imposed by the trial judge was inconsistent 
with the finding of dangerousness, and remanded to the trial court for resentencing. United States v. 
DiFrancesco, 658 F.2d 33, 38 (2d Cir. 1981); cf. United States v. Von Moos, 660 F.2d 748, 749 (9th Cir. 
1981) (per curiam) (when trial judge refused to sentence defendant following perjury conviction be
cause court expressly considered petjury in imposing earlier sentence and judge believed additional 
punishment would violate double jeopardy clause, government may appeal).

1693. United States v. DiFrancesco, 449 U.S. 117, 132 (1980) (history of sentencing practices, prece
dent, and interests protected by double jeopardy clause supports conclusion that sentences have lesser 
degree of constitutional finality than acquittals). 
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final for double jeopardy purposes, a trial court may increase the severity of a 
sentence when the original was invalid.1694

1694. See Bozza v. United States, 330 U.S. 160, 166-67 (1947) (when trial court erroneously sen
tenced defendant only to imprisonment, and statute required both fine and imprisonment, court may 
recall defendant to correct sentence); United States v. Alverson, 666 F.2d 341, 348 (9th Cir. 1982) (when 
first sentence illegally ambiguous, judge may impose new sentence and interpret ambiguity to impose 
longest sentence possible); Bresst v. Helgemoe, 579 F.2d 95, 99-100 (1st Cir.) (when trial court in origi
nal sentencing failed to make statutorily required determination of whether crime was psycho sexual in 
nature, court may increase minimum sentence after making such a determination), ceri. denied, 439 
U.S. 933 (1978).

1695. See United States v. Jurgens, 626 F.2d 142, 144 n.l (9th Cir. 1980) (once probation granted, 
double jeopardy protection and policy favoring sentence finality implicated).

1696. See infra note 1697 and accompanying text (discussing rule prohibiting increase of sentence on 
remand) and note 1704 (discussing rule prohibiting correction of misstated sentence).

1697. See United States v. Alverson, 666 F.2d 341, 350 n.8 (9th Cir. 1981) (after sentence vacated 
because government agent had improper ex parte communication with judge and defendant no longer 
in court’s custody, new sentence may not exceed original); United States v. Frady, 607 F.2d 383, 387 
(D.C. Cir. 1979) (on remand trial court may not change sentences from concurrent to consecutive).

1698. 676 F.2d 915 (2d. Cir. 1982).
1699. 639 F.2d 940 (3d Cir.), cert, denied, 452 U.S. 918 (1981). The facts in Busic were substantially 

similar to those in McClain.
1700. McClain v. United States, 676 F.2d 915, 918 (2d Cir. 1982).
1701. Id. at 916.
1702. Id. at 916-17. This holding was in response to the Supreme Court’s decision in Simpson v. 

United States, 435 U.S. 6, 13-14 (1978), in which the Court held that Congress did not intend to allow 
use of a separate enhancement statute when the substantive statute contains its own enhancement 
provision.

1703. McClain v. United States, 676 F.2d 915, 917 (2d Cir. 1982).
1704. Id. at 918. Another rule, however, prohibits a trial court from correcting a misstated sentence 

to conform to its original intention after the defendant has begun serving the first sentence. See United 
States v. Benz, 282 U.S. 304, 307 (1931) (dictum) (double jeopardy clause forbids imposition of greater 
sentence after defendant begins serving); United States v. Ford, 632 F.2d 1354, 1380 (9th Cir. 1980) 
(dictum) (court may not change concurrent sentences to consecutive sentences to effectuate origina 
intent once defendant has begun serving), cert, denied, 450 U.S. 934 (1981); Kennedy v. United States, 
330 F.2d 26, 26-28 (9th Cir. 1964) (same). This rule too may not survive DiFrancesco. See United 

Although a sentence lacks constitutional finality, imposition of sentence 
nonetheless implicates double jeopardy concerns.1695 Most courts have held 
that a trial court may not increase a valid sentence after the defendant has 
begun serving it.1696 Thus, when an appellate court, after affirming a convic
tion, remands for resentencing because trial error might have influenced the 
sentence improperly, the trial court may not impose a harsher sentence than 
the original.1697

Nevertheless, some circuits have interpreted this prohibition narrowly. The 
Third Circuit in McClain v. United States,1698 following the Second Circuit’s 
decision a year earlier in United States v. Basic,'699 held that a court may va
cate a valid sentence and impose a more severe one when the court vacates an 
invalid sentence in the same “package.”1700 In McClain the court first sen
tenced the defendant to consecutive terms for bank robbery and use of a gun in 
the commission of a felony.1701 The Third Circuit vacated both sentences, rea
soning that the consecutive sentences were improper because the bank robbery 
statute contained an enhancement provision for weapon use.1702 On remand, 
the trial court imposed a longer sentence for the defendant’s bank robbery 
conviction than the original imposed for that charge.1703 The Third Circuit 
upheld the longer sentence, noting that according to DiFrancesco, sentences 
lack constitutional finality.1704
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When a defendant successfully appeals his conviction, the double jeopardy 
clause does not bar the imposition of a more severe sentence if he is convicted 
on retrial.1705 Due process, however, forbids the imposition of a harsher sen
tence in retaliation for the defendant’s exercise of his right to appeal.1706 Be
cause even the appearance of vindictiveness may chill the exercise of that 
right,1707 the Supreme Court permits a court to impose a more severe punish
ment only on the basis of the defendant’s conduct after the original sentencing 
and requires the court to enter the factual data supporting its decision in the 
record.1708

States v. DiFrancesco, 449 U.S. 117, 134 (1980) (expressly declining to rule on limitation barring in
crease of sentence after defendant begins serving). The Third Circuit in Busic mentioned its earlier 
cases upholding this rule, and overruled them “to the extent they are inconsistent with this opinion.” 
United States v. Busic, 639 F.2d 940, 953 n.I4 (3d Cir. 1981).

1705. North Carolina v. Pearce, 395 U.S. 711, 721 (1969) (upon reconviction, court may impose any 
legally authorized sentence even if longer than original term). The defendant, however, must receive 
full credit for time served. Id. at 718-19.

1706. Id. at 723-26.
1707. Id. at 725.
1708. Id. at 726. This term in Papp v. Jago, 656 F.2d 221 (6th Cir.), cert. denied, 102 S. Ct. 576 

(1981), the Sixth Circuit held that postsentence explanations for increases in the severity of punishment 
following reconviction, which are not part of the record, are insufficient to meet the Pearce requirement 
to enter factual data supporting the decision to impose more severe punishment. Id. at 224.

1709. Chaffin v. Stynchcombe, 412 U.S. 17, 25-26 (1973) (potential for jury imposition of vindictive 
sentence upon reconviction slight because jury lacks knowledge of prior sentence and motivation to be 
vindictive).

1710. 647 F.2d 437 (4th Cir.), cert, denied, 102 S. Ct. 171 (1981).
1711. Id. at 440.
1712. Id.
1713. Id. The first jury sentenced the defendant to 20 years, the second to 99. Id. at 439.
1714. See United States v. Von Moos, 660 F.2d 748, 749 (9th Cir. 1981) (per curiam) (taking false 

testimony at trial into account in sentencing does not bar subsequent prosecution for perjury); United 
States v. Wise, 603 F.2d 1101, 1104-05 (4th Cir. 1979) (same); cf. United States v. Grayson, 438 U.S. 41, 
53-54 (1978) (sentencing judge’s consideration of defendant’s false testimony does not constitute pun
ishment for perjury and therefore does not violate due process).

1715. See United States v. Jurgens, 626 F.2d 142, 144 n.l (9th Cir. 1981) (court may revoke proba
tion on basis of new and significant information received after sentencing); United States v. Ross, 503
F.2d 940, 943 (5th Cir. 1974) (court may revoke probation on basis of crimes committed before defend
ant begins to serve sentence); cf. United States v. Berry, 661 F.2d 618, 621 (7th Cir. 1981) (when court
reduces length of prison term on basis of new information, corresponding increase in length of proba
tion does not constitute double jeopardy). This term the Supreme Court, analogizing from the rule

The Court does not require such precautions when a jury imposes the sec
ond sentence because the jury’s independence minimizes the possibility of 
prosecutorial vindictiveness influencing the sentence.1709 A prosecutor’s vin
dictiveness, however, might indirectly influence a sentence imposed by a jury. 
In Cooper v. Mitchell'1 w the defendant attempted to avoid the possibility of a 
harsher sentence on retrial by waiving his right to a jury trial.1711 The prose
cutor, however, insisted on a jury trial.1712 The Fourth Circuit admitted that 
the prosecutor hoped the jury would impose a more severe sentence and might 
have acted vindictively, but held that the jury’s presumed ignorance of the first 
sentence neutralized the effect of any vindictiveness.1713

When a judge in determining a sentence considers a defendant’s conduct at 
trial, any increase in sentence that results from that consideration is not pun
ishment for that conduct, and thus the double jeopardy clause does not bar 
later prosecution for it.1714 Additionally, revocation of probation and execu
tion of a suspended sentence do not violate the double jeopardy clause.1715 * * * * * 



586 The Georgetown Law Journal [Vol. 71:449

The Fifth Circuit recently held that a court may increase a prison sentence 
when revoking probation if state law authorizes such a procedure and the de
fendant was warned of the possibility when he entered his plea.1716

permitting revocation of probation, suggested that the double jeopardy clause does not bar a change in 
the conditions of confinement based on subsequent conduct. Ralston v. Robinson, 102 S. Ct. 233, 245 
n.4 (1981) (dictum). The Court stated that a prisoner sentenced under the Youth Corrections Act can 
be moved to adult confinement for the remainder of his term after he has committed other crimes. Id.

1716. Williams v. Wainwright, 650 F.2d 58, 61 (5th Cir. 1981). The court cited DiFrancesco, which 
indicated that the double jeopardy clause confers no right to defendants to know the exact limits of
their sentences at any given time. Id. at 61. The court also noted that the Supreme Court in Roberts v. 
United States, 320 U.S. 264, 265 (1943), did not decide the constitutional question of whether a court 
may resentence a probation violator to a greater term than originally imposed. In Roberts the Court 
invalidated such a practice on federal statutory grounds and expressly declined to discuss the merits of a 
double jeopardy claim. Williams v. Wainwright, 650 F.2d at 61.

1724. 667 F.2d 1253 (9th Cir. 1982).
1725. Id. at 1265. The Knapp petitioners, unlike Bullington, were sentenced to death at the first 

proceeding. Id. They did not contend that they had been aquitted of the penalty, but rather that the 
existence of specific aggravating factors could not be relitigated. Id. at 1264 n.10; see also supra notes 
1675-80 and accompanying text (discussing collateral estoppel argument in Knapp}. A dissenting judge 
argued that because the sentencing judge in the Arizona proceeding made explicit findings on the exist
ence of each enumerated aggravating circumstance, this case presented a stronger argument for im
plied aquittal” than did Bullington, in which the factors underlying the jury’s decision had to be 
inferred. Id. at 1267 (Adams, J., concurring in part and dissenting in part); see also Comment, Ex
tending Double Jeopardy Protections to Sentencing, 20 Am. Crim. L. Rev. 127 (1982).

1726. Knapp v. Cardwell, 667 F.2d 1253, 1265 (9th Cir. 1982).
1727. 665 F.2d 1347 (5th Cir.), cer/. granted, 102 S. Ct. 2927 (1982).

A sentence imposed at a trial-like proceeding may possess sufficient finality 
to invoke the protection of the double jeopardy clause. Last term in Bullington 
v. Missouri11''’ the Supreme Court stated that if the first sentence is imposed in 
a proceeding that resembles a trial on guilt or innocence,1718 the double jeop
ardy clause may prohibit imposition of a harsher punishment following a suc
cessful appeal and retrial.1719 Missouri’s statutory capital sentencing procedure 
requires a jury that convicts a defendant of capital murder to elect to impose 
either the death penalty or life imprisonment.1720 The state bears the burden 
of proving beyond a reasonable doubt aggravating circumstances that warrant 
the death penalty.1721 The Supreme Court reasoned that when the jury elected 
to impose life imprisonment in Bullington’s first trial, it in effect found that the 
prosecutor had failed to prove the facts necessary to sustain capital punish
ment.1722 Double jeopardy, therefore, precluded the prosecutor from attempt
ing to prove those facts again at the sentencing hearing of the second trial.1723

Two courts of appeals recently decided cases involving the Bullington princi
ple. In Knapp v. Cardwell'1™ the Ninth Circuit held that Arizona death sen
tence proceedings were less “trial-like” than those in Bullington because they 
required a judge to impose the sentence and provided for less formal presenta
tion of evidence.1725 Double jeopardy, therefore, did not preclude the sentenc
ing judge from reconsidering the aggravating circumstances introduced at the 
first proceeding.1726 1727 In Bullard v. Estelle'17-1 the Fifth Circuit applied Bulling-

1717. 451 u .S. 430 (1981).
1718. Id. at 439.
1719. Id. at 446.
1720. Id. at 432-35.
1721. Id. at 434.
1722. Id.
1723. Id. at 446.
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ton to a sentencing procedure pursuant to the Texas recidivism statute.1728 In 
this proceeding, which occurs before the judge in a second phase of the trial, 
the state must prove beyond a reasonable doubt that the defendant has at least 
two prior convictions.1729 In Bullard the Texas Court of Criminal Appeals 
held that the state failed to present sufficient evidence to prove that the defend
ant committed one of the prior offenses.1730 The Fifth Circuit, applying the 
Burks rule, which bars retrial after an appellate reversal for insufficiency of the 
evidence,1731 held that the defendant was “implicitly acquitted” of the ele
ments necessary to support the enhanced sentence.1732 Thus the double jeop
ardy clause prohibited the state from subjecting him to another hearing that 
might reimpose that sentence.1733

1728. Id. at 1359-61.
1729. Id. at 1357-58.
1730. Id. at 1350. The state introduced records of two prior convictions, and an expert testified that 

the defendant’s fingerprints matched those on one of the records, but he was not asked to compare them 
to those on the other record. Id. at 1350 n.3. The Texas Court of Criminal Appeals vacated the sen
tence and remanded to the trial court for a new sentencing hearing. The court again imposed the 
enhanced sentence. Id. at 1350.

1731. See supra notes 1517-20, 1655-56 and accompanying text (discussing Burks').
1732. Bullard v. Estelle, 665 F.2d 1347, 1361 (5th Cir.), cert, denied, 102 S. Ct. 1917 (1982).
1733. Id. at 1361-62. The Fifth Circuit ordered Bullard to be released or to be resentenced without 

consideration of the prior convictions. Id. at 1366 n.37.
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III. Trial
RIGHT TO COUNSEL

Scope and Application. The sixth amendment1734 expressly guarantees a
defendant the fundamental right to counsel in all federal and state1735 criminal 
prosecutions that result in his imprisonment.1736 The right to counsel attaches 
at the initiation of formal adversary proceedings1737 and continues through 
sentencing.1738 To ensure due process,1739 counsel must be available at all criti
cal stages of the proceedings including arraignment,1740 preliminary hear-

1734. The sixth amendment provides: "(i)n all criminal prosecutions, the accused shall enjoy the 
right ... to have the Assistance of Counsel for his defence.” U.S. Const, amend. VI.

1735. Gideon v. Wainwright, 372 U.S. 335, 342 (1963) (sixth amendment right to counsel applicable 
to states through fourteenth amendment).

1736. Scott v. Illinois, 440 U.S. 367, 373 (1979); see Argersinger v. Hamlin, 407 U.S. 25, 37 (1972) 
(defendant may not be imprisoned unless afforded right to counsel).

In Scott v. Illinois, the Supreme Court, per Justice Rehnquist, held that the constitutional right to 
counsel is limited to criminal offenses resulting in actual imprisonment. 440 U.S. at 373. In a concur
ring opinion, Justice Powell pointed out that this limitation “impairs the proper functioning of the 
criminal justice system” because it forces the judge to guess the possibility of a jail sentence before 
hearing the merits of the case and, if the defendant is convicted without counsel, to forgo the option of 
imposing a sentence of imprisonment. Id. at 374 (Powell, J., concurring). Three of the dissenting 
justices urged that the right to counsel would be served better by a standard requiring counsel whenever 
imprisonment is authorized, rather than imposed, because authorization of imprisonment indicates the 
seriousness of the offense. Id. at 382-83 (Brennan, J., with Marshall & Stevens, JJ., dissenting).

Federal statutes and rules provide for appointment of counsel in all criminal cases in federal court. 
See, e.g., 18 U.S.C. § 3OO6A (1976) (federal courts must have procedures to provide counsel to indigent 
defendants); Fed. R. Crim. P. 44(a) (indigent defendant entitled to appointed counsel); Fed R. Crim. 
P. 32.1(a)(1)(D), (a)(2)(E) (indigent defendants entitled to counsel for probation proceedings).

1737. Brewer v. Williams, 430 U.S. 387, 398 (1977); see Kirby v. Illinois, 406 U.S. 682, 689-90 (1972) 
(right to counsel attaches at initiation of judicial proceedings whether by formal charge, preliminary 
hearing, indictment, or arraignment); United States v. Vasquez, 675 F.2d 16, 17 (2d Cir. 1982) (per 
curiam) (witness has no right to counsel when testifying before grand jury because adversary proceed
ings have not commenced); United States v. Brown, 666 F.2d 1196, 1199 (8th Cir. 1981) (same); United 
States v. Cates, 663 F.2d 947, 948 (9th Cir. 1982) (admission of statements made over telephone to 
officer during execution of search warrant not violation of sixth amendment because defendant not 
arrested, arraigned, or indicted); Jacks v. Duckworth, 651 F.2d 480, 483 (7th Cir. 1981) (trial judge’s 
admission of post-arrest tape-recorded discussion between defendant and police officer not violation of 
sixth amendment when adversary proceedings had not commenced and not prejudicial in light of 
strong case against defendant), cert, denied, 102 S. Ct. 1010 (1982); United States v. Mills, No. 80-1540, 
slip op. at 1231-32 (9th Cir. July 7, 1981) (no right to counsel for prison inmates during eight months in 
administrative detention unit to which they were transfered on suspicion of murdering fellow inmate 
because they had not yet been indicted); see also Clark v. Jago, 676 F.2d 1099, 1111 n.16 (6th Cir. 1982) 
(extent of prosecutorial involvement may determine whether defendant formally charged and entitled 
to sixth amendment protections).

Between arrest and initiation of adversary proceedings, a defendant’s right to counsel is determined 
by the fifth amendment protection against self-incrimination, not the sixth amendment right to counsel. 
Miranda v. Arizona, 384 U.S. 436, 469 (1966). Thus, in Edwards v. Arizona, 451 U.S. 477 (1981), the 
Supreme Court declined to decide whether the filing of a written complaint constituted the initiation of 
adversary proceedings, preferring instead to base its decision on fifth amendment grounds. Id. at 480 
n.7; see infra notes 1912-17 and accompanying text (discussing Edwards').

1738. Fed. R. Crim. P. 32(a)(1); see Powell v. Alabama, 287 U.S. 45, 68-69 (1932) (layman requires 
guiding hand of counsel at every step in proceedings against him); cf. Green v. United States, 365 U.S. 
301, 304 (1961) (rule 32(a) requires judge to give both defense counsel and defendant opportunity to 
speak before imposition of sentence).

1739. See Argersinger v. Hamlin, 407 U.S. 25, 31 (1972) (right to counsel essential to fair criminal 
process); Powell v. Alabama, 287 U.S. 45, 67-68 (1932) (assistance of counsel fundamental to concept of 
due process of law).

1740. Brewer v. Williams, 430 U.S. 387, 398 (1977); see Hamilton v. Alabama, 368 U.S. 52, 53 (1961) 
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ing,* 1741 custodial interrogation,1742 and certain other pretrial 
confrontations.1743 1744 In determining whether a pretrial confrontation constitutes 
a critical stage, the Supreme Court in United States v. Wade'144 considered the 
possibility of substantial prejudice in the particular confrontation and the abil
ity of counsel to help avoid that prejudice.1745

(counsel necessary at arraignment when critical defenses irretrievably lost if not asserted). But cf. 
Cadena v. Estelle, 611 F.2d 1385, 1385-86 (5th Cir.) (per curiam) (counsel unnecessary at arraignment 
when defendant cannot plead defenses), cert, denied, 449 U.S. 848 (1980).

1741. See Moore v. Illinois, 434 U.S. 220, 228 (1977) (preliminary hearing initiated adversary judi
cial criminal proceedings against defendant); Coleman v. Alabama, 399 U.S. 1, 10 (1970) (accused as 
much entitled to aid of counsel at preliminary hearing as at trial).

1742. See Brewer v. Williams, 430 U.S. 387, 401 (1977) (following commencement of adversary pro
ceedings, presence of counsel during interrogation required unless effectively waived).

1743. Compare United States v. Wade, 388 U.S. 218, 236-37 (1967) (counsel necessary at postindict
ment lineup to avoid prejudice) with Kirby v. Illinois, 406 U.S. 682, 690 (1972) (counsel unnecessary at 
preindictment lineup because adversary proceedings not commenced). See also United States v. Cates, 
663 F.2d 947, 948-49 (9th Cir. 1981) (even if adversary proceedings on state charges initiated, right to 
counsel did not attach for federal proceedings when defendant made admission by telephone to police 
officer because no initiation of adversary proceedings on federal charges); Logan v. Shealy, 660 F.2d 
1007, 1010-13 (4th Cir. 1981) (right to counsel did not attach after two arrest warrants issued for refusal 
to take breathalyzer test), cert, denied, 102 S. Ct. 1435 (1982).

1744. 338 U.S. 218 (1967).
1745. Id. at 227. The Court stated that “(t]he presence of counsel at such critical confrontations, as 

at the trial itself, operates to assure that the accused’s interests will be protected consistently with our 
adversary theory of criminal prosecution.” Id.

1746. 451 U.S. 454 (1981).
1747. Id. at 470. The Court implied, without deciding, that the right to counsel would not extend to 

having counsel actually present during the examination. Id. at 470 n.14; cf. Spivey v. Zant, 661 F.2d 
464. 475-76 (5th Cir. 1981) (right to counsel violated if defendant required to submit to psychiatric 
examination without previous notice to counsel).

1748. Fed. R. Crim. P. 32.1(a)(1)(D), (a)(2)(E).
1749. 450 U.S. 261 (1981).
1750. Id. at 271; see Gagnon v. Scarpelli, 411 U.S. 778, 789-90 (1973) (no right to counsel at proba

tion hearing, although due process may require counsel under particular circumstances); United States 
v. Rea, 678 F. 2d 382, 390 (2d Cir. 1982) (neither sixth amendment right to counsel nor fifth amend
ment privilege against self-incrimination applies to questioning during interview with probation of
ficer); cf. Mempa v. Rhay, 389 U.S. 128, 137 (1967) (right to counsel attaches at state probation 
revocation proceeding coupled with deferred sentencing hearing).

1751. See United States v. Anderson, 567 F.2d 839, 840 (8th Cir. 1977) (per curiam) (if financial 
condition at issue in trial, defendant may prove indigency by presenting relevant financial information 
to judge in camera)', cf United States v. Moore, 671 F.2d 139, 140 (5th Cir. 1982) (absolute requirement 
that defendant fill out financial affidavit before court considers appointment of counsel violates sixth 
amendment right to counsel); United States v. Peister, 631 F.2d 658, 662 (10th Cir. 1980) (burden of 
proving indigency rests with defendant and not relieved “when any conflict with the Fifth Amendment 
right is speculative and prospective only”), cert, denied, 449 U.S. 1126 (1981).

1752. See Johnson v. Zerbst, 304 U.S. 458, 463 (1938) (right to appointed counsel guaranteed by 
sixth amendment in federal court); United States v. Johnson, 659 F.2d 415, 417 (4th Cir. 1981) (judicial 
inquiry whether defendant wants attorney insufficient to inform defendant of right to counsel, under 

Last term in Estelle v. Smith1746 the Supreme Court held that the decision to 
consent to a postindictment psychiatric examination was a critical stage be
cause the results of the examination directly affected the defendant’s sen
tence.1747 Additionally, Rule 32 of the Federal Rules of Criminal Procedure 
provides a right to counsel for preliminary and final probation revocation 
hearings.1748 1749 In Wood v. Georgia'149 the Supreme Court reiterated that state 
courts must identify on a case-by-case basis state probation proceedings in 
which fundamental fairness requires appointment of counsel.1750

A defendant who establishes his indigency1751 is entitled to the assistance of 
court-appointed counsel,1752 who then must represent the defendant at each 
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critical stage of the judicial proceedings, including the defendant’s first appeal 
of right.1753 To assist indigent federal defendants effectively, counsel may re
ceive investigative, expert, or other services when “necessary to an adequate 
defense.”1754 The purpose of these services is to “redress the imbalance in the 
criminal process when the resources of the United States Government are pit
ted against an indigent defendant.”1755 Trial courts, however, have broad dis
cretion to determine when expert services and large expenses are “necessary” 
to the defendant’s case.1756 In most cases, arguments that a court’s failure to 
provide such services rendered assistance of counsel ineffective have been 
unsuccessful.1757

circumstances, court obliged to determine whether potentially indigent defendant qualified for court- 
appointed counsel). The Supreme Court has construed due process under the fourteenth amendment to 
include the right to appointed counsel in a state trial. Gideon v. Wainwright, 372 U.S. 335, 342 (1963).

1753. See Douglas v. California, 372 U.S. 353, 357-58 (1963) (fourteenth amendment requires ap
pointment of counsel for appeal of right); cf. Ross v. Moffitt, 417 U.S. 600, 617-18 (1974) (counsel not 
required for discretionary appeal to state supreme court).

If a financially able defendant receives the assistance of a court-appointed attorney, the government 
may demand reimbursement for counsel’s services. 18 U.S.C. § 3006A(f) (1976) (authorizing court to 
order reimbursement to United States Treasury for legal services provided to defendant later found 
capable of paying for defense).

1754. 18 U.S.C. § 3006A(e)(l) (1976).
1755. United States v. Durant, 545 F.2d 823, 827 (2d Cir. 1976).
1756. See United States v. Barger, 672 F.2d 772, 776 (9th Cir. 1982) (trial court’s denial of payment 

of large investigator’s bill within district judge’s discretion because Congress intended judicial control 
of large expenditures for indigent defendants); United States v. Fince, 670 F.2d 1356, 1357-58 (4th Cir. 
1982) (trial court’s refusal to provide chemical analysis of cocaine upheld because analysis could not 
provide successful defense), cert, denied, 102 S. Ct. 2254 (1982); United States v. Reed, 658 F.2d 624. 
628-29 (8th Cir. 1981) (trial court’s denial of request for appointment of out-of-state co-counsel or 
travel expenses to investigate scene of crime and interview alleged witness not abuse of discretion when 
no showing of necessity or potential prejudice), cert, denied, 102 S. Ct. 1636 (1982).

1757. See Jackson v. Estelle, 672 F.2d 505, 506-07 (5th Cir. 1982) (trial court’s refusal to furnish 
transcript of mistrial upheld when defendant not prejudiced and appellate counsel had available alter
native to transcript of discussing trial with defendant’s trial counsel); Williams v. Wyrick, 664 F.2d 193, 
194 (8th Cir. 1981) (per curiam) (trial court’s denial of indigent’s request for second psychiatric exami
nation did not interfere with right to counsel when other examining psychiatrists testified as impartial 
witnesses and hearing available to contest findings), cert, denied, 102 S. Ct. 1619 (1982).

In United States v. Tapia, 631 F.2d 1207 (5th Cir. 1980), the Fifth Circuit stated that a defendant has 
no constitutional right to a court-appointed interpreter. Id. at 1209. The court noted, however, that the 
Court Interpreter’s Act of 1978, 28 U.S.C. § 1827 (Supp. IV 1980), requires the trial judge to determine 
whether lack of an interpreter would inhibit the defendant’s comprehension of the proceedings or com
munications with his counsel. Id. at 1209.

1758. See Powell v. Alabama, 287 U.S. 45, 53 (1932) (defendant should have opportunity to secure 
counsel of own choice).

1759. See United States v. Hobson, 672 F.2d 825, 828-29 (11th Cir. 1982) (per curiam) (defendant’s 
interest in representation by counsel of choice not outweighed by likelihood that testimony about coun
sel’s alleged criminal activity will severely impugn his integrity and credibility in eyes of jury); United 
States v. Cortellesso, 663 F.2d 361, 363 (1st Cir. 1981) (defendant’s right to particular counsel does not 
supersede government’s right to call defendant’s counsel as essential witness).

In United States v. Cunningham, 672 F.2d 1064 (2d Cir. 1982), the government sought disqualifica
tion of both defendants’ attorneys. Id. at 1066. The Second Circuit determined that the interest of one 
defendant in retaining an attorney who had represented him for more than six years outweighed a 
potential conflict of interest arising from the attorney’s prior representation of one of the government’s 
witnesses. Id. at 1070-73. The court added, however, that a second defendant’s right to counsel of 
choice would be outweighed by the government’s interest in using defendant’s counsel as a rebutting 
witness. Id. at 1074-75.

In Slappy v. Morris, 649 F.2d 718 (9th Cir. 1981), cert, granted, 102 S. Ct. 1748 (1982), the Ninth 

Although a defendant has the right to retain an attorney of his choice,1758 
this right is not absolute. A court must balance this right against the govern
ment’s interests injudicial integrity and efficiency.1759 For example, a court 
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may restrict the defendant’s right to choose a particular counsel to be ap
pointed for him1760 or may disqualify retained counsel.1761 Furthermore, a 
court may refuse a defendant’s motion to substitute counsel1762 or deny a con
tinuance to retain new counsel when the continuance would delay or disrupt 
proceedings unnecessarily.1763 1764

Circuit held that an indigent defendant was effectively denied the right to counsel when the trial court 
denied his request for a continuance because of his appointed counsel’s illness. Id. at 721. The court 
concluded that a trial judge deciding a motion for continuance based on the temporary unavailability 
of defendant’s attorney must balance society’s interest in the prompt and efficient administration of 
justice against the defendant’s right to counsel, according weight to the attorney-client relationship. Id.

1760. See Brown v. United States, 623 F.2d 54, 61 (9th Cir. 1980) (refusal to appoint particular 
counsel not abuse of discretion when same counsel had worked pro bono on pretrial motions and sole 
purpose of appointment was to secure counsel’s compensation); cf. Rhinehart v. Gunn, 661 F.2d 738, 
739 (9th Cir. 1981) (defendant’s demand for private counsel rather than public defender must be “une
quivocal”); United States v. Brown, 600 F.2d 248, 257 (10th Cir.) (court’s refusal to permit lay represen
tation does not violate sixth amendment), cert, denied, 444 U.S. 917 (1979).

1761. See United States v. Agosto, 675 F.2d 965, 973 (8th Cir. 1982) (trial court may disqualify 
attorney for conflict of interest only upon clear showing that interests of present and former clients 
adverse); United States v. Smith, 653 F.2d 126, 128 (4th Cir. 1981) (trial court’s disqualification re
versed because no impropriety in defense counsel’s former role as prosecutor of client on unrelated 
charge when counsel barred from representing defendant at probation proceedings relating to former 
prosecution).

1762. See United States v. Welty, 674 F.2d 185, 187-88 (3d Cir. 1982) (defendant who requests sub
stitution of counsel on eve of trial must show good cause for request); cf. McKee v. Harris, 649 F.2d 
927, 933 (2d Cir. 1981) (defendant not entitled to substitute counsel when no apparent reason given 
beyond counsel’s expressed belief in guilt), cert, denied, 102 S. Ct. 1773 (1982).

1763. See United States v. Reeves, 674 F.2d 739, 748 (8th Cir. 1982) (no abuse of discretion to deny 
continuance requested because of scheduling conflict of newly retained counsel when motion made on 
last business day before trial); United States v. McDonald, 672 F.2d 864, 866 (11th Cir. 1982) (per 
curiam) (no abuse of discretion to deny continuance for consideration of potential conflict when de
fendant knew of conflict long before day of trial); United States v. Todisco, 667 F.2d 255, 260-61 (2d 
Cir. 1981) (per curiam) (no abuse of discretion to deny continuance to obtain new counsel when de
fendant’s only complaints concerned tactics and unspecified “loss of confidence”), cert, denied, 102 S. 
Ct. 1251 (1982); United States v. Gonzales-Palma, 645 F.2d 844, 846-47 (10th Cir.) (no abuse of discre
tion to deny continuance because of short preparation time and defendant’s inability to speak English 
well when case not complex and counsel bilingual), cert, denied, 454 U.S. 869 (1981). But see Linton v. 
Perini, 656 F.2d 207, 211 (6th Cir. 1981) (unreasonable to deny continuances when retained counsel, 
who had only 10 days to prepare, withdrew upon denial of first continuance and appointed counsel had 
only two weeks to prepare after denial of second continuance; but relief denied because of failure to 
show prejudice), cert, denied, 102 S. Ct. 1036 (1982).

1764. 446 U.S. 222 (1980) (per curiam).
1765. Id. at 223; see Durham v. Wyrick, 665 F.2d 185, 187 (8th Cir. 1981) (per curiam) (prosecutor’s 

submission to grand jury and to trial of prior uncounseled felony conviction may have resulted in 
unconstitutionally longer sentence under recidivist statute).

1766. See United States v. Howze, 668 F.2d 322, 324 (7th Cir. 1982) (introduction into evidence of 
prior uncounseled misdemeanor guilty plea in different criminal trial not constitutional defect), 
Thompson v. Estelle, 642 F.2d 996, 998 (5th Cir. 1981) (prior uncounseled misdemeanor conviction for 
drug possession may be introduced in punishment phase of subsequent murder trial); Griffin v. Blac

When assistance of counsel is not constitutionally required and a court con
victs a defendant without counsel, the government’s ability to subsequently use 
the conviction is limited. In Baldasar v. Illinois™*  the Supreme Court held 
that a prior uncounseled misdemeanor conviction, although valid, may not be 
used under an enhanced penalty statute to convert a subsequent misdemeanor 
offense into a felony with a prison term.1765 Although the Baldasar Court did 
not discuss whether a prior uncounseled conviction may be used to impeach a 
defendant in a subsequent trial, the Fifth and Seventh Circuits have permitted 
such use.1766
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Effective Assistance of Counsel. The sixth amendment guarantee of
counsel includes the right to effective assistance of counsel.1767 1768 Although the 
Supreme Court in McMann v. Richardson™*  held that counsel’s advice con
cerning guilty pleas must be “within the range of competence demanded of 
attorneys in criminal cases,”1769 the Court has otherwise left the determination 
of what constitutes effective assistance of counsel to the “good sense and dis
cretion of the trial court.”1770 The Court has indicated, however, that whatever 
the standard of effective assistance may be, it applies equally to retained and 
appointed counsel.1771

burn, 594 F.2d 1044, 1046 (Sth Cir. 1979) (government may introduce prior uncounseled misdemeanor 
conviction to impeach defendant’s testimony).

1767. McMann v. Richardson, 397 U.S. 759, 771 n.14 (1970).
1768. 397 U.S. 759 (1970).
1769. Id. at 771; see also Ford v. Parratt, 673 F.2d 232, 234-35 (8th Cir.) (per curiam) (counsel’s 

failure to investigate facts may have prejudiced defendant’s ability to make intelligent and voluntary 
guilty plea), cert, denied, 51 U.S.L.W. 3258 (Oct. 4, 1982); Barrientos v. United States, 668 F.2d 838, 
842-43 (5th Cir. 1982) (counsel’s failure to perfect appeal from guilty plea not ineffective assistance 
because generally no right of appeal from guilty plea unless jurisdictional defect); Hawkman v. Parratt, 
661 F.2d 1161, 1168-71 (8th Cir. 1981) (counsel’s failure to investigate facts, to interview potentially 
helpful witnesses, to inform petitioner of potential adverse consequences and possible alternatives to 
guilty plea on four felony charges, and to plea bargain when suggested by state trial judge constituted 
ineffective assistance); Bradbury v. Wainwright, 658 F.2d 1083, 1088 (5th Cir. 1981) (counsel’s failure to 
inform defendant of plea bargaining agreement when practice in 1964 was not to do so and advising 
defendant of maximum sentence if he pled guilty competency required of counsel), cert, denied, 102 S. 
Ct. 2275 (1982); United States v. Cabrera-Quintero, 650 F.2d 942, 943 (8th Cir. 1981) (per curiam) 
(counsel’s failure to advise defendant who pled guilty that collateral attack on deportation was defense 
after district court stated that collateral attack unavailable not ineffective assistance); cf. Kowalak v. 
United States, 645 F.2d 534, 537-38 (6th Cir. 1981) (hearing required to determine whether counsel’s 
failure to inform defendant of rights under Interstate Agreement on Detainers would constitute ineffec
tive assistance when failure led to defendant’s guilty plea); Sober v. Crist, 644 F.2d 807, 808 (9th Cir. 
1981) (per curiam) (defendant alleging ineffective assistance entitled to hearing when record unclear 
whether counsel failed to advise of elements of crime prior to guilty plea).

1770. McMann v. Richardson, 397 U.S. 759, 771 (1970).
1771. Cuyler v. Sullivan, 446 U.S. 335, 344-45 (1980); see Toma v. Wainwright, 649 F.2d 290, 292 

(5th Cir.) (per curiam) (after Cuyler, ineffective assistance standard same when counsel appointed or 
retained privately), rev’d on other grounds, 454 U.S. 832 (1981). Writing for the majority in Cuyler, 
Justice Powell observed that a contrary holding would create greater constitutional protection for indi
gent defendants with appointed counsel than for non-indigent ones with retained counsel. Cuyler, 446 
U.S. at 345 n.9 (citing United States ex rel. Hart v. Davenport, 478 F.2d 203, 211 (3d Cir. 1973)). The 
Court noted further that the sixth amendment guarantee “would stand for little if the often uninformed 
decision to retain a particular lawyer could reduce or forfeit the defendant’s entitlement to constitu
tional protection.” 446 U.S. at 344.

1772. See United States v. Helgesen, 669 F.2d 69, 71 (2d Cir. 1982) (retaining “farce and mockery” 
test despite defendant’s argument to adopt “reasonable competence” test); see also Langone v. Smith, 
682 F.2d 287, 289 (2d Cir. 1982) (Oakes, J., dissenting from denial of rehearing en banc) (arguing that 
Second Circuit should abandon farce and mockery standard for standard of reasonable professional 
competence).

1773. See United States v. Talavera, 668 F.2d 625, 632 (1st Cir. 1982) (performance “within the 
range of competence expected from attorneys in criminal cases” required by Constitution).

1774. See Taylor v. Starnes, 650 F.2d 38, 41 (4th Cir. 1981) (failure of felony defendant’s attorney to 
request jury instruction on alternative misdemeanor offense not “within the range of competence de
manded of attorneys in criminal cases”).

1775. See Mylar v. Alabama, 671 F.2d 1299, 1300-01 (11th Cir. 1982) (counsel’s failure to file appel-

The circuits have subsequently adopted differing standards for evaluating 
ineffectiveness claims. Only the Second Circuit has retained the traditional 
test whereby the defendant, for a successful ineffectiveness challenge, has to 
show that his counsel’s performance reduced the trial to a “farce and mockery 
of justice.”1772 The First,1773 Fourth,1774 and Eleventh1775 Circuits have 
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adopted the “range of competence demanded of attorneys in criminal cases” 
standard of McMann v. Richardson.1776 The Seventh Circuit has adopted a 
similar “reasonable range of professional competence” test.1777 The Third,1778 
Eighth,1779 and Tenth1780 Circuits have defined the standard of effective assist
ance as “the exercise of customary skill and knowledge of defense attorneys.” 
The Fifth Circuit’s standard—“reasonably likely to render and rendering ef
fective assistance”1781—is followed by the Sixth Circuit, which adds a require
ment of “ordinary training and skill in the criminal law.”1782 The Ninth 
Circuit, for the most part, requires “reasonable competence.”1783

late brief in state court not within “range of competency generally demanded of attorneys in criminal 
cases”).

1776. 397 U.S. 759, 771 (1970).
1777. See United States ex rel. Edwards v. Warden, 676 F.2d 254, 258 (7th Cir. 1982) (counsel’s 

failure to move to suppress evidence was trial strategy well within “reasonable range of professional 
competence constitutionally required”).

1778. See United States v. Williams, 631 F.2d 198, 200 (3d Cir. 1980) (failure to use affidavits dis
crediting key prosecution witness not below standard of customary skill and knowledge because coun
sel believed affidavits coerced and not credible).

1779. See Comer v. Parratt, 674 F.2d 734, 736 (8th Cir. 1982) (failure to object to incriminating 
statements induced by questionable police methods was tactical decision not violative of customary 
skill and diligence standard; defendant must show failure to perform “essential duty” that prejudiced 
defense).

In Hawkman v. Parratt, 661 F.2d 1161 (8th Cir. 1981), the state of Nebraska argued that state stan
dards of ineffective assistance should apply to habeas corpus proceedings brought by state prisoners. 
Id at 1165-66. The Eighth Circuit rejected this argument, holding that the standards of ineffective 
assistance are federal constitutional requirements. Id. at 1167.

1780. See United States v. Cronic, 675 F.2d 1126, 1128 (10th Cir. 1982) (defense counsel with exper
tise in real estate law had “skill, judgment and diligence of a reasonably competent defense attorney”); 
see also United States v. Crouthers, 669 F.2d 635, 642-43 (10th Cir. 1982) (failure to move to suppress 
evidence validly seized not ineffective assistance because counsel must only file motions with solid 
foundation; sixth amendment does not require errorless defense).

1781. See Washington v. Strickland, 673 F.2d 879, 891 (5th Cir. 1982) (sixth amendment requires 
counsel “reasonably likely to render and rendering effective assistance” (emphasis in original)); United 
States v. Whitley, 670 F.2d 617, 620-21 (5th Cir. 1982) (failure to request hearing regarding alleged 
conspiracy when defendant’s involvement separately proven not ineffective assistance under standard 
of reasonably effective representation); United States v. Curry, 663 F.2d 572, 575 (5th Cir. 1981) (per 
curiam) (minor error in asserting that prosecutor made certain comments that he actually did not make 
not prejudicial; no requirement of error free performance); Spivey v. Zant, 661 F.2d 464, 477-78 (5th 
Cir. 1981) (failure to call witnesses when no showing that witnesses would aid defendant and failure to 
investigate alternative defense not ineffective assistance in light of reasonably effective performance), 
cert, denied, 102 S. Ct. 3495 (1982); Dozier v. United States Dist. Court, 656 F.2d 990, 992 (5th Cir. 
1981) (per curiam) (failure to raise defendant’s alleged heroin addiction to obtain rehabilitative sen
tencing not ineffective assistance because defendant not entitled to error free performance by counsel); 
Washington v. Watkins, 655 F.2d 1346, 1355, 1366-67 (5th Cir. 1981) (counsel’s failure to object to lack 
of blacks on jury and to interview witnesses not violative of “counsel reasonably likely to render and 
rendering reasonably effective assistance” standard (emphasis in original); legal standard does not differ 
for capital cases).

1782. See Poole v. Perini, 659 F.2d 730, 736 (6th Cir. 1981) (“counsel must be reasonably likely to 
render and must render reasonably effective assistance”; counsel’s decision not to call witness reason
ably effective assistance conforming with ordinary training and skill in criminal law), cert, denied, 102 
S. Ct. 1259 (1982); Caldwell v. United States, 651 F.2d 429, 432-33 (6th Cir.) (failure to use alibi defense 
that counsel with ordinary training and skill in criminal law would not have asserted not ineffective 
assistance), cert, denied, 454 U.S. 904 (1981).

1783. See Fritchie v. McCarthy, 664 F.2d 208, 214 (9th Cir. 1981) (defendant must receive “reason
ably effective and competent defense representation”; failure to present diminished capacity defense 
tactical decision not violative of defendant’s right to fair trial); United States v. Donn, 661 F.2d 820, 
824-25 (9th Cir. 1981) (per curiam) (counsel’s failure to show defendant presentencing report contain
ing materially false information would fall below “reasonably competent representation” and might be 
prejudicial); Hines v. Enomoto, 658 F.2d 667, 674 (9th Cir. 1981) (failure to interview witness when 
counsel relied on defendant to arrange contact, failure to object to identification procedure and to ca
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A majority of the circuit courts do not find ineffective assistance without a 
showing of prejudice,* 1784 and place the burden of proof on the defendant.1785 
The Tenth Circuit, however, has held that a defendant alleging ineffectiveness 
because of inadequate preparation by his counsel need not show prejudice.1786 
Although the Circuits generally address prejudice as a distinct inquiry,1787 

officer conducting identification as witness within “skill, judgment, or diligence of a reasonably compe
tent criminal defense attorney”); Satchell v. Cardwell, 653 F.2d 408, 409-10 (9th Cir. 1981) (counsel’s 
failure to object to warrantless search when exigent circumstances existed “reasonably competent and 
effective” assistance and not prejudicial), cert, denied, 102 S. Ct. 1026 (1982); cf. United States v. 
DeRosa, 670 F.2d 889, 896 (9th Cir. 1982) (counsel’s failure to call witnesses and method of cross- 
examination within “range of competence demanded of attorneys in criminal cases”; no showing that 
specific errors prejudicial).

1784. See United States v. Sanford, 673 F.2d 1070, 1073 (9th Cir. 1982) (no ineffective assistance 
when defendant not prejudiced by counsel’s questioning of prosecution’s witness linking counterfeit 
notes to defendant because not serious dereliction of duty); Maxwell v. Mabry, 672 F.2d 683, 685-86 
(8th Cir. 1982) (no ineffective assistance because defendant not prejudiced by counsel’s failure to inter
view and subpoena alibi witnesses when witnesses disagreed on defendant’s whereabouts at time of 
crime); United States v. Raineri, 670 F.2d 702, 711-712 (7th Cir. 1982) (no ineffective assistance when 
defendant not prejudiced by counsel’s isolated failure to qualify medical records for admission when 
adequacy of representation measured by counsel’s total performance); Daniels v. Maggio, 669 F.2d 
1075, 1078-84 (5th Cir. 1982) (no ineffective assistance when defendant not prejudiced by counsel’s trial 
strategy substituting witness’ affidavit for testimony, failure to examine defense witness after witness 
invoked fifth amendment, lack of experience in criminal law, failure to make timely objection to jury 
selection, or participation of law students at certain stages of proceeding); United States v. Helgesen, 
669 F.2d 69, 72 (2d Cir.) (no ineffective assistance when defendant not prejudiced by counsel’s failure 
to request hearing on pre-indictment photographic identification, and identification not material issue), 
cert, denied, 102 S. Ct. 1978 (1982); Long v. Smith, 663 F.2d 18, 20, 23 (6th Cir. 1981) (no ineffective 
assistance when defendant not prejudiced by counsel’s tender of improper jury instruction because trial 
court gave proper instruction), cert, denied, 102 S. Ct. 1724-25 (1982); United States v. Gibbs, 662 F.2d 
728, 730-31 (11th Cir. 1981) (no ineffective assistance when defendant not prejudiced by counsel’s fail
ure to object to all of prosecutor’s accusations and to move for new trial because court would have 
refused to sustain objection or to grant new trial on asserted grounds); Hines v. Enomoto, 658 F.2d 667, 
675-76 (9th Cir. 1981) (no ineffective assistance when defendant not prejudiced by counsel’s failure to 
object to lineup identification and to call officer conducting lineup as witness because identification 
overwhelmingly positive); Brown v. United States, 656 F.2d 361, 364 (8th Cir.) (no ineffective assistance 
when defendant not materially prejudiced by counsel’s failure to file motion to suppress, to investigate, 
and to call potential witness because other damaging evidence existed and defendant lacked standing to 
challenge evidence seized from witness), cert, denied, 454 U.S. 1060 (1981); United States v. Mayo, 646 
F.2d 369, 374-75 (9th Cir. 1981) (per curiam) (no ineffective assistance when defendant unable to show 
prejudice from counsel’s failure to confer during trial, to subpoena witnesses, to give defendant copy of 
indictment, and to discuss closing argument with defendant); United States v. Broussard, 645 F.2d 504, 
506 (5th Cir. 1981) (per curiam) (no ineffective assistance when defendant not prejudiced by counsel’s 
failure to raise double jeopardy claim on direct appeal because appellate court considered double jeop
ardy in examining related claim). But cf. Bailey v. Redman, 657 F.2d 21, 24 (3d Cir. 1981) (per curiam) 
(showing of prejudice not required in ineffective assistance claim when attorney-client confidentiality 
might be violated), cert, denied, 102 S. Ct. 1024 (1982).

1785. See United States ex rel. Edwards v. Warden, 676 F.2d 254, 257-58 (7th Cir. 1981) (defendant 
failed to meet burden of proving prejudice from counsel’s failure to file motion to suppress evidence); 
Eldridge v. Atkins, 665 F.2d 228, 232 (8th Cir. 1981) (defendant met heavy burden of proving prejudice 
from counsel’s failure to investigate, call witnesses, and present defense), cert, denied, 102 S. Ct. 1760 
(1982); United States v. Donn, 661 F.2d 820, 824 (9th Cir. 1981) (per curiam) (defendant must meet 
burden of proving prejudice from counsel’s failure to show him presentence report).

1786. United States v. Cronic, 675 F.2d 1126, 1128 (10th Cir. 1982); United States v. King, 664 F.2d 
1171, 1172 (10th Cir. 1981). In Cronic the court justified its rule by observing that “there is no way an 
appellate court can say precisely how a given case would have been handled by a reasonably diligent 
and properly prepared lawyer. The prejudice from lack of preparation and experience cannot be nicely 
weighed.” 675 F.2d at 1128. To evaluate counsel’s lack of preparation, the court looked at “(1) the 
time afforded for investigation and preparation; (2) the experience of counsel; (3) the gravity of the 
charge; (4) the complexity of possible defenses; and (5) the accessibility of witnesses to counsel.” Cronic, 
675 F.2d at 1129; King, 664 F.2d at 1173.

1787. See Washington v. Strickland, 673 F.2d 879, 895 (5th Cir. 1982) (prejudice distinct inquiry 
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only a few have enunciated a specific test to determine prejudice.1788 The 
Supreme Court’s decision last term in United States v. Morrison 1789 may be 
sufficiently broad to require a showing of prejudice in cases of ineffective 
assistance. The Court stated that “the premise of our prior cases is that the 
constitutional infringement identified has had or threatens some adverse effect 
upon the effectiveness of counsel’s representation or has produced some other 
prejudice to the defense.”1790 If a court determines that counsel’s assistance 
has been ineffective, however, the error may be deemed harmless.1791

from initial question of adequacy of representation); Boyd v. Estelle, 661 F.2d 388, 389 (5th Cir. 1981) 
(prejudice distinct inquiry from whether counsel’s performance seriously inadequate); Lindhorst v. 
United States, 658 F.2d 598, 603 (8th Cir. 1981) (prejudice distinct inquiry from whether counsel failed 
to exercise customary skills and diligence), cert, denied, 102 S. Ct. 1024 (1982). But cf. Walker v. Solem, 
648 F.2d 1188, 1189 (8th Cir. 1981) (although showing of both incompetence and material prejudice 
generally required, counsel’s failure to conduct necessary investigation may justify relief without sepa
rate showing of prejudice).

In Slappy v. Morris, 649 F.2d 718 (9th Cir. 1981), cert, granted, 102 S. Ct. 1748 (1982), the Ninth 
Circuit dicussed the prejudice requirement. According to the court’s reading of precedent, an ineffec
tive assistance claim based upon an attorney’s specific acts and omissions requires a showing of 
prejudice, but an ineffective assistance claim made because counsel was not provided or was prevented 
from fulfilling his normal functions does not require such a showing. 649 F.2d at 722-23. The court 
held that the defendant need not show prejudice when the court’s appointment of substitute counsel 
prevented the formation of a meaningful attorney-client relationship. Id. at 722 n.4 & 723.

1788. See Washington v. Strickland, 673 F.2d 879, 902 (5th Cir. 1982) (prejudice requirement satis
fied when defendant demonstrates that “but for his counsel’s ineffectiveness his trial, but not necessarily 
its outcome, would have been altered in a way helpful to him”). The Washington court held that if the 
defendant establishes prejudice, the court should then consider counsel’s ineffectiveness under the 
harmless error rule of Chapman v. California, 386 U.S. 18 (1967), and subsequent cases. 673 F.2d at 
902; see also Lindhorst v. United States, 658 F.2d 598, 603 & n.6 (8th Cir. 1981) (“material prejudice” 
exists when defendant shows existence of admissible evidence that would have been helpful at trial), 
cert, denied, 102 S. Ct. 1024 (1982); Washington v. Watkins, 655 F.2d 1346, 1360 (5th Cir. 1981) (“un
due and unfair” prejudice exists when defendant shows that harm would not have occurred if constitu
tional rights had been strictly protected); cf. Hawkman v. Parratt, 661 F.2d 1161, 1169 (8th Cir. 1981) 
(prejudice exists when defendant shows lack of intelligent and voluntary guilty plea).

1789. 449 U.S. 361 (1981).
1790. Id. at 365; see also Washington v. Strickland, 673 F.2d 879, 900 & n.2 (5th Cir. 1982) (Morri

son may require some showing of prejudice in ineffective assistance claims); United States v. King, 664 
F.2d 1171, 1173 (10th Cir. 1981) (trial court’s failure to postpone complex trial prejudicial under ad
verse effects test of Morrison).

1791. See United States v. Phillips, 664 F.2d 971, 1042 (5th Cir. 1981) (counsel’s refusal to call de
fendant to stand possible violation of defendant’s right to testify but error harmless beyond reasonable 
doubt when evidence of guilt overwhelming); Crick v. Smith, 650 F.2d 860, 865-69, 871 (6th Cir. 1981) 
(although counsel’s failure to appeal transfer of juvenile jurisdiction and conviction technically defec
tive, remanded to determine whether error harmless), cert, denied, 102 S. Ct. 1281 (1982); Washington 
v. Harris, 650 F.2d 447, 454 (2d Cir. 1982) (prosecutor’s statement that defendant consulted with attor
ney before making exculpatory statement may have deprived defendant of right to counsel but error 
harmless under totality of circumstances); see also Washington v. Strickland, 673 F.2d 879, 902 (5th 
Cir. 1982) (if defendant proves prejudice, court should determine if error harmless).

1792. In United States v. Decoster, 624 F.2d 196 (D.C. Cir.) (en banc) (plurality opinion), cert, de
nied, 444 U.S. 944 (1979), the D.C. Circuit first established the three-prong test. The court stated that 
the defendant must first show that “the claimed inadequacy must be a serious incompetency that falls 
measurably below the performance ordinarily expected of fallible lawyers.” Id. at 208. Second, the 
defendant bears “the initial burden of demonstrating a likelihood that counsel’s inadequacy affected 
the outcome of the trial.” Id. Third, if the defendant sustains this burden, the burden shifts to the 
government to prove that the conviction “is not tainted by the deficiency, and that in fact no Prel'1j11E? 
resulted.” Id. Subsequent cases have modified the three-prong test somewhat. See infra notes 1793-95 
and accompanying text (discussing application of Decoster test).

The District of Columbia Circuit has established a three-prong test for the 
determination of effective assistance of counsel.1792 A defendant must first 
prove that his counsel’s conduct at trial constituted a “substantial breach in the 
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duty owed to defendant by competent counsel.”1793 Second, the defendant 
must show that the breach resulted in “likely prejudice.”1794 Third, if the de
fendant establishes a likelihood of prejudice, the burden shifts to the govern
ment to “prove beyond a ‘reasonable doubt’ that the constitutional deficiencies 
of the counsel’s representation were, in fact, harmless.”1795

Although the circuits require that counsel perform with some reasonable 
competence, most courts will not question tactical decisions and trial strate
gies1796 and will condemn only egregious errors.1797 Because most circuits

1793. United States v. Hinton, 631 F.2d 769, 780 (D.C. Cir. 1980). Although the first prong does not 
represent an exact standard, Judge Bazelon, writing for the court, noted that the District of Columbia 
Circuit expected counsel “to serve with diligence and conscientiousness, and to render assistance that is 
not seriously incompetent.” Id. at 780 n.31. The court added that although this standard does not 
require errorless representation, it demands that counsel’s actions be “the product of deliberate and 
informed decision, not oversight or inadvertance.” Id. at 780; see also United States v. Bailey, 675 F.2d 
1292, 1296 (D.C. Cir. 1982) (under standards of Decoster, no ineffective assistance without evidence 
that short period of time allowed for trial preparation affected counsel’s performance at trial); United 
States v. Brown, 663 F.2d 229, 231 (D.C. Cir. 1981) (en banc) (counsel’s failure to file motion to sup
press when defendant abandoned contraband on street represented “informed judgement based on 
adequate preparation and knowledge of the facts and applicable law”); United States v. Patterson, 652 
F.2d 1046, 1047-48 (D.C. Cir. 1981) (method of trial preparation and results not determinative of 
whether counsel’s service “measurably below the performance ordinarily expected of fallible lawyers” 
because quality of assistance not affected), cert, denied, 454 U.S. 904 (1981); United States v. Wood, 628 
F.2d 554, 559 (D.C. Cir. 1980) (en banc) (per curiam) (allegation of counsel’s failure to prepare for trial 
meritless when no “substantial breach in the duty owed to defendant”).

1794. United States v. Hinton, 631 F.2d at 782; see United States v. Wood, 628 F.2d 554, 559 (D.C. 
Cir. 1980) (en banc) (per curiam) (no prejudice shown from counsel’s alleged failure to prepare for 
trial).

1795. United States v. Hinton, 631 F.2d at 783. Judge Bazelon has long argued for more competent 
representation by defense attorneys in criminal cases. See generally Bazelon, The Realities of Gideon 
and Argersinger, 64 Geo. L.J. 811 (1976); Bazelon, The Defective Assistance of Counsel, 42 U. ClN. L. 
Rev. 1 (1973).

1796. See Ford v. Strickland, 676 F.2d 434, 443 (11th Cir. 1982) (allegation of counsel’s failure to 
focus trial court’s attention on critical factors relevant to sentencing was mere attack on tactics); United 
States ex rel. Edwards v. Warden, 676 F.2d 254, 257-58 (7th Cir. 1981) (counsel’s failure to move to 
suppress evidence of defendant’s efforts to cooperate with government after arrest was trial strategy 
consistent with defense); United States v. Long, 674 F.2d 848, 855 (11th Cir. 1982) (counsel’s failure to 
call alibi witnesses tactical decision that court will not second-guess); Comer v. Parratt, 674 F.2d 734, 
736-37 (8th Cir. 1982) (counsel’s failure to contest admission of police officer’s testimiony when counsel 
believed testimony beneficial to defendant was tactical decision); Maxwell v. Mabry, 672 F.2d 683, 685 
& n.6 (8th Cir. 1982) (counsel’s failure to pursue motion for change of venue was tactical decision to 
expedite trial); Hollenbeck v. Estelle, 672 F.2d 451, 453-54 (5th Cir. 1982) (counsel’s failure to allow 
defendant to testify, to call defendant’s wife whose testimony would corroborate prosecution witness, 
and to introduce evidence requiring testimony of defendant’s wife were tactical decisions); Adail v. 
Wyrick, 671 F.2d 1218, 1219-20 (8th Cir. 1982) (per curiam) (counsel’s failure to object to prosecutor’s 
comment and jury selection procedure and failure to cross examine identification witness were reason
able trial strategies when different course of action unlikely to affect outcome); Knott v. Mabry, 671 F. 
2d 1208, 1213-14 (8th Cir. 1982) (counsel’s failure to obtain expert assistance was conscious tactical 
decision to attack state toxicologist’s testimony in layman’s terms); United States v. Wasler, 670 F.2d 
539, 543 (5th Cir. 1982) (counsel’s plea for leniency based on defendant’s emotional problems and 
statement to judge that defendant “uncooperative” and “a difficult client” were part of strategy to 
obtain leniency); United States v. Helgesen, 669 F.2d 69, 72 (2d Cir.) (counsel’s decisions about which 
witnesses to call, extent of cross-examination, and whether defendant should testify were part of trial 
strategy), cert, denied, 102 S. Ct. 1978 (1982); Thompson v. Scurr, 668 F.2d 999, 1003 (8th Cir. 1982) 
(counsel’s failure to object to admission of confession, when no indication that statement made involun
tarily and statement used to bolster credibility, and advice to defendant not to testify, though defend
ant’s testimony might have led to lesser penalty, were tactical decisions); Long v. Brewer, 667 F.2d 742, 
744 (8th Cir. 1982) (counsel’s failure to pursue suppression of defendant’s incriminating statements was 
tactical decision when prosecution already had considerable evidence linking defendant with crime); 
United States ex rel. Heral v. Franzen, 667 F.2d 633, 636-37 (7th Cir. 1981) (counsel’s decision not to 
notify judge of defendant’s suicide attempt prior to guilty plea was “legitimate, albeit undesirable, 
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have not articulated specific criteria to apply in determining whether a defend
ant has received effective assistance of counsel,1798 courts must consider the 
particular facts of each case when reviewing ineffectiveness claims.1799 Courts

tactical decision"); Winfrey v. Maggio, 664 F.2d 550, 552-53 (5th Cir. 1981) (counsel’s decision to have 
witness testify to support defense of “possession for personal consumption” of narcotics by addict was 
tactical decision); Fritchie v. McCarthy, 664 F.2d 208, 215 (9th Cir. 1981) (counsel’s failure to present 
diminished capacity defense was tactical decision when counsel believed such defense would persuade 
jury that defendant was perpetrator of crime); United States v. Curry, 663 F.2d 572, 574 (5th Cir. 1981) 
(per curiam) (counsel’s failure to make opening statement was trial strategy when counsel fully devel
oped defense later in trial); United States v. Gibbs, 662 F.2d 728, 730-31 (11th Cir. 1981) (counsel’s 
failure to cross-examine witness or bring out specific evidence was tactical decision); Cooks v. Spalding, 
660 F.2d 738, 740 (9th Cir. 1981) (per curiam) (counsel’s waiver of state right to twelve person jury was 
tactical decision), cert, denied, 102 S. Ct. 1729 (1982); Poole v. Perini, 659 F.2d 730, 735-36 (6th Cir. 
1981) (counsel’s failure to call alleged witnesses who had implicated defendant was reasonable tactical 
decision when counsel could not use cross-examination techniques on direct examination), cert, denied, 
102 S. Ct. 1259 (1982); United States v. Johnson, 658 F.2d 1176, 1182 (7th Cir. 1981) (counsel’s failure 
to call witness who made statements incriminating defendant was tactical decision); United States v. 
Weir, 657 F.2d 1005, 1008 (8th Cir. 1981) (per curiam) (counsel’s decision not to hire independent 
expert to analyze hair samples was good trial strategy when additional testimony might have strength
ened government’s case); Washington v. Watkins, 655 F.2d 1346, 1364-66 (5th Cir. 1981) (counsel’s 
failure to investigate underrepresentation of blacks on jury and failure to prove venire member’s racial 
attitudes were tactical decision to avoid antagonizing potential jurors); United States v. Boothman, 654 
F.2d 700, 704 (10th Cir. 1981) (counsel’s decision that codefendants would not testify when co-counsel 
unaware of decision tactical ploy to prevent co-counsel from revealing underlying strategy to prosecu
tion); Garrison v. McCarthy, 653 F.2d 374, 378-79 (9th Cir. 1981) (counsel’s decision to question relia
bility of photographic identification in closing argument instead of through trial objection was tactical 
decision when objection may have prejudiced jury); Hubbard v. Jeffes, 653 F.2d 99, 104 (3d Cir. 1981) 
(counsel’s failure to object to alleged improper closing comment was reasonable trial strategy when 
counsel believed prosecutor’s comments would alienate jury and result in conviction of lesser degree).

1797. See United States v. Sanford, 673 F.2d 1070, 1073 (9th Cir. 1982) (counsel’s questioning of 
prosecution witness linking counterfeit notes to defendant not “serious dereliction” of duty); United 
States v. Talavera, 668 F.2d 625, 632 (1st Cir. 1982) (counsel’s failure to object to trial judge’s actions 
later upheld by appellate court not neglect or ignorance because counsel not required to make futile or 
frivolous motions); United States v. Barbosa, 666 F.2d 704, 708 (1st Cir. 1981) (motions procedure 
proper unless counsel “bungled” opportunity to make compelling showing that would leave court “little 
or no discretion”); Via v. Superintendent, Powhatan Correctional Center, 643 F.2d 167, 171 (4th Cir. 
1981) (defendant must estabfish that counsel’s error so flagrant that court can conclude it resulted from 
negligence or ignorance, rather than from informed, professional deliberation); Zaehringer v. Brewer, 
635 F.2d 734, 737 (8th Cir. 1980) (defendant must show serious “dereliction of duty” by counsel).

1798. But see Coles v. Peyton, 389 F.2d 224, 226 (4th Cir.) (promulgating set of duties required of 
defense counsel), cert, denied, 393 U.S. 849 (1968). The Fourth Circuit set forth the following criteria;

Counsel for an indigent defendant should be appointed promptly. Counsel should be afforded 
a reasonable opportunity to prepare to defend an accused. Counsel must confer with his 
client without undue delay and as often as necessary, to advise him of his rights and to elicit 
matters of defense or to ascertain that potential defenses are unavailable. Counsel must con
duct appropriate investigations, both factual and legal, to determine if matters of defense can 
be developed, and to allow himself enough time for reflection and preparation for trial.

389 F.2d at 226. Last term, the Fourth Circuit held that the Coles requirements apply equally to re
tained and appointed counsel. Via v. Superintendent, Powhatan Correction Center, 643 F.2d 167, 174 
(4th Cir. 1981) (citing Cuyler v. Sullivan, 446 U.S. 335, 344-45 (1980)). In United States v. Hinton. 631 
F.2d 769, 780-82 (D.C. Cir. 1980), the District of Columbia Circuit set forth some of the same criteria 
described by the Coles court. See supra notes 1793-95 (discussing Hinton criteria).

1799. See United States v. Raineri, 670 F.2d 702, 711-12 (7th Cir. 1982) (counsel’s failure to qualify 
medical records for admission not ineffective assistance under totality of circumstances); United States 
v. Phillips, 664 F.2d 971, 1042 (5th Cir. 1981) (counsel’s negative comments and apparent disinterest 
not ineffective assistance when counsel rendered vigorous assistance under totality of circumstances and 
defendant never complained during lengthy trial); Yancey v. Housewright, 664 F.2d 187, 189-90 (8th 
Cir. 1981) (counsel’s failure to subpoena unfavorable witness and to move for mistrial when jury dead
locked after only one and a half hours not ineffective assistance); United States v. Brown, 663 F.2d 229, 
231 (D.C. Cir. 1981) (counsel’s failure to file motion to suppress when counsel concluded motion futile 
not ineffective assistance); Gaines v. Hess, 662 F.2d 1364, 1371 (10th Cir. 1981) (counsel s failure to c 
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have determined that the following errors by counsel constitute ineffective 
assistance: failure to file a brief;1800 failure to obtain a client’s consent before 
admitting guilt in the closing argument;1801 failure to prepare a case ade
quately;1802 failure to raise colorable issues on appeal;1803 failure to question 
the complainant’s psychiatrist or to subpoena his records;1804 failure to request 
a jury instruction for a lesser offense;1805 failure to meet state procedural re
quirements in prosecuting an appeal;1806 and representation by an attorney 
inexperienced in criminal law with inadequate time to prepare for a complex 
case.1807

This term the Supreme Court in Wainwright v. Torna1808 held that a defend
ant is not deprived of effective assistance by retained counsel’s failure to file an 
application for a writ of certiorari on time.1809 The Court reasoned that be
cause a defendant does not have a constitutional right to counsel to pursue

witness who could not establish alibi not ineffective assistance); United States v. Beckman, 662 F.2d 
661, 663 (10th Cir. 1981) (counsel’s failure to object to all of prosecutor’s questions not ineffective 
assistance); Baty v. Balkom, 661 F.2d 391, 395 (5th Cir. 1981) (counsel’s failure to make opening state
ment, cross-examine codefendant and speak at sentencing possibly tactical judgments, but assistance 
ineffective in light of inadequate preparation), cert, denied, 102 S. Ct. 2307 (1982); Hines v. Enomoto, 
658 F.2d 667, 676 (9th Cir. 1981) (counsel’s failure to interview witness when counsel relied on defend
ant to arrange contact not ineffective assistance); Flye v. Parrott, 650 F.2d 152, 153 (8th Cir.) (per 
curiam) (counsel’s failure to request competency hearing when defendant found competent in earlier 
case with same counsel not ineffective assistance), cert, denied, 454 U.S. 873 (1981); Williams v. Black
burn, 649 F.2d 1019, 1025 (5th Cir. 1981) (per curiam) (supplemental opinion) (counsel’s failure to call 
additional witnesses who would not have added new evidence or affected final conclusion of trial court 
not ineffective assistance); Washington v. Estelle, 648 F.2d 276, 279 (5th Cir. 1981) (counsel’s failure to 
object to improper bolstering testimony and prosecutorial comments not ineffective assistance when 
record reflected overwhelming evidence of guilt), cert, denied, 454 U.S. 899 (1981); cf. Sober v. Crist, 
644 F.2d 807, 808-09 (9th Cir. 1981) (per curiam) (remanding to determine whether counsel’s confusion 
over maximum possible sentence and failure to spend sufficient time with defendant and advise him of 
elements of charge constituted ineffective assistance).

This term in United States v. Berry, 661 F.2d 618 (7th Cir. 1981), the Seventh Circuit held that 
counsel’s decision to introduce prior felony convictions for possession of marijuana to aid in an entrap
ment defense did not fall short of the “minimum professional standard” for trial performance as a 
whole. Id. at 620-21. The dissent argued that counsel’s tactic was so “unjustified,” “misguided,” and 
“potentially prejudicial” that it rendered his performance ineffective. Id. at 621 (Wood, J., dissenting).

1800. See Mylar v. Alabama, 671 F.2d 1299, 1301-02 (11th Cir. 1982) (counsel’s failure to file appel
late brief ineffective assistance even though state law requires appeals court to review record for errors).

1801. See Wiley v. Sowders, 669 F.2d 386, 389 (6th Cir. 1982) (per curiam) (counsel’s admission of 
guilt of both codefendants with consent of only one would constitute ineffective assistance).

1802. See Roberts v. Wainwright, 666 F.2d 517, 519 (11th Cir. 1982) (per curiam) (counsel’s inade
quate preparation, if confirmed by totality of circumstances, would constitute ineffective assistance).

1803. See Barnes v. Jones, 665 F.2d 427, 433-35 (2d Cir. 1981) (counsel’s failure to raise on appeal 
colorable issue urged by client constituted ineffective assistance; counsel must argue to “full extent of 
his professional ability”).

1804. See Dently v. Lane, 665 F.2d 113, 116-17 (7th Cir. 1981) (counsel’s failure to question com
plainant’s psychiatrist and to subpoena records despite continuance based on complainant's severe 
emotional problems may constitute ineffective assistance).

1805. See Taylor v. Starnes, 650 F.2d 38, 41 (4th Cir. 1981) (counsel’s failure to request jury instruc
tions for lesser misdemeanor offense not within range of competence demanded of attorneys in criminal 
case).

1806. See Gilbert v. Sowders, 646 F.2d 1146, 1150 (6th Cir. 1981) (per curiam) (Jones, J., concurring) 
(counsel’s failure to obtain extension of time for filing record on appeal ineffective assistance).

1807. See United States v. Cronic, 657 F.2d 1126, 1129 (10th Cir. 1982) (representation in complex 
mail fraud case by counsel with little or no previous experience in criminal law and only 25 days to 
prepare case ineffective assistance; no showing of prejudice required).

1808. 102 S. Ct. 1300 (1982) (per curiam).
1809. Id. at 1301.
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discretionary state appeals or review in the Supreme Court,1810 no constitu
tional deprivation occurred by counsel’s failure to file a timely application.1811

In some instances, a combination of errors may result in a determination 
that counsel’s performance constituted ineffective assistance.1812 Actions of 
the trial judge or prosecutor that interfere with an attorney’s ability to fully 
represent his client may also render counsel’s assistance ineffective.1813

1810. Ross v. Moffit, 417 U.S. 600, 617 (1974).
1811. 102 S. Ct. at 1301. In dissent, Justice Marshall contended that Ross was decided improperly 

and that a defendant does have a constitutional right to counsel to pursue discretionary state appeals 
Id. at 1302.

1812. Vee Baty v. Balkcom, 661 F.2d 391, 394-95 (5th Cir. 1981) (counsel’s failure to investigate, 
interview witnesses, read transcript of preliminary hearing, communicate with client, and participate 
adequately at trial cumulatively ineffective assistance), cert, denied, 102 S. Ct. 2307 (1982); Eldridge v. 
Atkins, 655 F.2d 228, 236 (8th Cir. 1981) (counsel’s failure to investigate and interview all eye witnesses, 
pursue mistaken identification defense, and call witnesses with potential knowledge of guilt or inno
cence cumulatively ineffective assistance), cert, denied, 102 S. Ct. 1760 (1982).

1813. See Anderson v. Warden, 670 F.2d 1339, 1343 (4th Cir. 1982) (Sprouse, J., dissenting) (trial 
judge’s intimidating admonitions to alibi witness to tell truth interfered with defense counsel’s efforts to 
present testimony); United States v. Sheehy, 670 F.2d 798, 799-800 (8th Cir. 1982) (per curiam) (trial 
court’s denial of continuance at trial’s outset not ineffective assistance because not prejudicial; other 
continuances eventually afforded counsel opportunity to interview all witnesses); United States v. 
Truong Dinh Hung, 667 F.2d 1105, 1107-08 (4th Cir. 1981) (per curiam) (trial court’s protective order 
in espionage case prohibiting disclosure to defendant of government documents that court permitted 
defense counsel to inspect not ineffective assistance); United States v. Todisco, 667 F.2d 255, 261 (2d 
Cir. 1981) (per curiam) (trial court’s failure to exclude evidence that counsel decided to introduce not 
violative of defendant’s right to effective counsel), cert, denied, 102 S. Ct. 1251 (1982); United States v. 
King, 664 F.2d 1171, 1172 (10th Cir. 1981) (trial court’s refusal to postpone trial date when counsel 
withdrew 12 days before trial and defendant had only 27 days to prepare sophisticated tax evasion case 
“adversely affected defense counsel’s ability to render constitutionally sufficient assistance”); Bradbury 
v. Wainwright, 658 F.2d 1083, 1087 (Sth Cir. 1981) (trial court’s failure to appoint qualified psychiatrist 
rather than lesser qualified expert as permitted by state law not ineffective assistance), cert, denied, 102 
S. Ct. 2275 (1982); Bailey v. Redman, 657 F.2d 21, 23-24 (3d Cir. 1981) (per curiam) (trial court’s 
instructions to defendant not to discuss testimony with anyone during overnight recess not deprivation 
of right to counsel when no objection raised and defendant failed to show actual interference with right 
to counsel), cert, denied, 102 S. Ct. 1644 (1982); Granviel v. Estelle, 655 F.2d 673, 679-83 (5th Cir. 1981) 
(trial court’s admission of testimony of disinterested psychiatric expert witness not ineffective assistance 
when conversation between defendant and psychiatrist not protected by attorney-client privilege), cert, 
denied, 102 S. Ct. 1636-37 (1982); United States v. Aguilera, 654 F.2d 352, 353-54 (5th Cir. 1981) (per 
curiam) (trial court’s failure to grant continuance after refusing to enforce plea agreement not ineffec
tive assistance when counsel had five minutes to prepare); United States v. Van Scoy, 654 F.2d 257, 265 
(3d Cir. 1981) (prosecutor’s statements to defense counsel allegedly “designed to chill” defendant’s right 
to confront witnesses not ineffective assistance considering record of counsel’s motions, presentation of 
witnesses, and cross-examination), cert, denied, 102 S. Ct. 977 (1981); Passman v. Blackburn, 652 F.2d 
559, 568-69 (5th Cir. 1981) (trial court’s shackling of pro se defendant during motion to suppress and 
motion for new trial when also represented by appointed co-counsel and jury not present not ineffective 
assistance), cert, denied, 102 S. Ct. 1722 (1982); United States v. DiLapi, 651 F.2d 140, 148 (2d Cir. 
1981) (trial judge’s refusal to allow defendant to consult with counsel during recess violates sixth 
amendment but error harmless if no risk of prejudice), cert, denied, 102 S. Ct. 1428 (1982); United 
States v. King, 650 F.2d 534, 536 (4th Cir. 1981) (trial judge’s discouragement of counsel from making 
closing argument deprived defendant of effective assistance); Washington v. Harris, 650 F.2d 447, 454 
(2d Cir. 1981) (prosecutor’s statement that defendant consulted with attorney before making exculpa
tory statement may have deprived defendant of right to counsel but error harmless under totality of 
circumstances), cert, denied, 102 S. Ct. 1455 (1982); United States v. Veatch, 647 F.2d 995, 1004-05 (9th 
Cir. 1981) (trial court’s denial of continuance prior to closing arguments for one of defendants three 
attorneys not ineffective assistance when brevity of summation only complaint and other attorneys 
made closing arguments). See also United States v. Hebei, 668 F.2d 995, 998 (8th Cir. 1982) (per 
curiam) (tax evasion prosecution after defendants voluntarily disclosed filing of false returns not inef
fective assistance when defendants failed to establish existence of IRS policy of avoiding prosecution 
after voluntary disclosure and no evidence existed of government inducements or promises), cert, de
nied, 102 S. Ct. 2014 (1982).
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Following the Supreme Court’s decision in Ferri v. Ackerman ,1814 a court- 
appointed attorney no longer enjoys absolute immunity when an indigent de
fendant brings a state malpractice suit.1815 This term in Polk County v. Dod- 
son'iU> the Supreme Court held that under 42 U.S.C. § 1983, which provides a 
private right of action for deprivation of federal rights under color of state 
law,1817 a public defender who acts as counsel to a defendant in a criminal 
proceeding does not act under color of state law.1818 The Court did not reach 
the question whether public defenders are entitled to the same immunity from 
civil liability as are judges.1819 This term in Black v. Bayer1820 the Third Cir
cuit, basing its reasoning on Dodson, held that privately retained counsel, pri
vate attorneys appointed by the court, and investigators employed by a public 
defender do not act under color of state law within the meaning of section 
1983.1821 The court held further that appointed counsel is absolutely immune 
from civil liability under section 1983.1822

Because a defendant infrequently changes lawyers before the exhaustion of 
appeals and entry of final judgment, claims of ineffective assistance of counsel 
are usually made only through collateral review.1823 Federal appeals courts 
usually decline to entertain such claims on direct appeal unless the district 
court has had an opportunity to review the evidence and to make factual find
ings.1824 If the lower court’s factual findings are unclear or in dispute, the

1814. 444 U.S. 193 (1979).
1815. Id. at 205; see also White v. Walsh, 649 F.2d 560, 561 (8th Cir. 1981) (court-appointed attor

neys do not have federal common law immunity).
1816. 102 S. Ct. 445 (1981).
1817. Id.
1818. Id. at 453. In Dodson the Court determined the relationship between a public defender and 

client to be “identical to that existing between any other lawyer and client.” Id. at 449. Rejecting the 
defendant’s reliance on the public defender’s employment relationship with the county, the Court 
stated that employment status alone is insufficient to establish that a public defender acts under color of 
state law within the meaning of § 1983. Id. at 451. The Court, however, limited its holding to cases in 
which the public defender acts as defense counsel in a criminal proceeding, id. at 453, suggesting that 
“certain administrative and investigative functions” might fall within § 1983.

1819. “[W]e intimate no views as to a public defender’s liability for malpractice in an appropriate 
case under state tort law.” Id. at 449 n.4. Although the civil defendants had argued the immunity 
issue, the majority concluded that the Court’s holding, because it precluded the plaintiffs § 1983 suit, 
rendered the issue of the defendants’ immunity moot. Id. at 449 n.4.

1820. 672 F.2d 309 (3d Cir. 1982).
1821. Id. at 314, 317. The court, however, stated that the investigator may be liable under § 1983 

because of the allegation that he conspired with the prosecutor to suppress evidence of the defendant’s 
innocence, id. at 318, thus converting private conduct to state action. Id. at 311; see also Richardson v. 
Fleming, 651 F.2d 366, 373 (5th Cir. 1981) (allegation of conspiracy between counsel and prosecutor 
states cause of action under § 1983); White v. Walsh, 649 F.2d 560, 562 (8th Cir. 1981) (specific allega
tions of conspiracy between court-appointed public defender and state court judge sufficient to state 
§ 1983 claim against defense counsel).

1822. Black v. Bayer, 672 F.2d at 317. The court reasoned that many qualified attorneys would be 
deterred from accepting court appointment if exposed to liability under § 1983. Id. at 316-17.

1823. See United States v. Wilcox, 640 F.2d 970, 974 (9th Cir. 1981) (motion to vacate conviction 
provides relief for ineffective assistance claims); cf. United States v. Rumell, 642 F.2d 213, 214-15 (7th 
Cir. 1981) (notice of appeal of conviction does not confer appellate court jurisdiction to review denial of 
later motion to vacate for ineffective assistance).

1824. See United States v. Sturm, 671 F.2d 749, 750-51 (3d Cir. 1982) (per curiam) (declining to 
consider ineffective assistance claim on direct appeal because facts outside record); United States v. 
Barham, 666 F.2d 521, 524 (11th Cir.) (same), cert, denied, 102 S. Ct. 2014 (1982) and United States v. 
Lurtz, 666 F.2d 69, 78 (4th Cir. 1981) (declining to consider ineffective assistance claim on direct appeal 
because record incomplete), cert denied, 102 S. Ct. 1642 (1982); United States v. Hendricks, 661 F.2d 38, 
43 (5th Cir. 1981) (declining to consider ineffective assistance claim on direct appeal because no oppor- 
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appellate court will remand for an evidentiary hearing.1825 Defendants in state 
cases must exhaust state collateral remedies before a federal court will consider 
an ineffectiveness claim on federal habeas corpus review.1826

Conflict of Interest. Representation of multiple defendants by a single
attorney is not per se a denial of the sixth amendment guarantee of effective 
assistance of counsel.1827 In fact, under certain circumstances such representa
tion may be beneficial and advantageous.1828 But because an attorney might 
jeopardize the interests of one defendant in the course of representing a code-

tunity to develop record in district court); United States v. Jackson, 649 F.2d 967, 973 (3d Cir. 1981) 
(declining to consider ineffective assistance claim on direct appeal because should be raised in habeas 
proceeding), cert, denied, 102 S. Ct. 574 (1981); United States v. Phillips, 664 F.2d 971, 1040 (5th Cir. 
1981) (considering merits of ineffective assistance claim when record concerning claim developed be
tween trial and sentencing complete). This term in United States v. Curry, 663 F.2d 572 (5th Cir. 1981) 
(per curiam), the Fifth Circuit considered ineffective assistance claims for the first time on appeal be
cause the claims fully covered the record despite the lack of an evidentiary hearing at the trial level. Id. 
at 573.

1825. See Sneed v. Smith, 670 F.2d 1348, 1354-55 (4th Cir. 1982) (per curiam) (remanding for evi
dentiary hearing to allow counsel to testify regarding trial strategy); Roberts v. Wainwright, 666 F.2d 
517, 519 (11th Cir. 1982) (per curiam) (remanding for evidentiary hearing because district court failed 
to interpret pro se petition liberally); Moran v. Morris, 665 F.2d 900, 901-02 (9th Cir. 1981) (remanding 
for district court to review de novo magistrate’s findings on ineffective assistance claims); Spivey v. 
Zant, 661 F.2d 464, 476 (5th Cir. 1981) (remanding for evidentiary hearing when record incomplete and 
facts in dispute), cert, denied, 102 S. Ct. 3495 (1982); Martinez v. Romero, 661 F.2d 143, 144-45 (10th 
Cir. 1981) (per curiam) (remanding to determine whether defendant received full and fair hearing in 
state court); Mack v. Smith, 659 F.2d 23, 25-26 (5th Cir. 1981) (per curiam) (remanding for evidentiary 
hearing that district court failed to provide); ryf Baldwin v. Blackbum, 653 F.2d 942, 946-47 (5th Cir. 
1981) (refusing to remand for evidentiary hearing when defendant did not raise allegations requiring 
reference outside record), cert, denied, 102 S. Ct. 2021 (1982); Williams v. Blackbum, 649 F.2d 1019, 
1021 (5th Cir. 1981) (per curiam) (refusing to remand when district court made full and searching 
review).

1826. See Morrow v. Wyrick, 646 F.2d 1229, 1234 (8th Cir.) (failure to raise ineffectiveness claim in 
state court or district court precludes consideration by federal appellate court of claim), cert, denied, 454 
U.S. 899 (1981); Domaingue v. Butterworth, 641 F.2d 8, 13-14 (1st Cir. 1981) (failure to exhaust collat
eral state remedies precludes federal consideration of ineffectiveness claim); cf. Wiley v. Sowders, 647 
F.2d 642, 647 (6th Cir. 1981) (state remedies exhausted when claim presented to state appellate court 
via briefs and supplementary material even though court declined to decide merits), cert, denied, 454 
U.S. 1091 (1981).

In Wainwright v. Sykes, 433 U.S. 72 (1977), the Supreme Court held that a defendant who fails to 
make timely objections in state court proceedings has waived his right to federal habeas review unless 
he can show both cause and prejudice. Id. at 90-91. Some circuit courts have held that ineffective 
assistance may satisfy the “cause” prong of this test. See Gibson v. Spalding, 665 F.2d 863, 866-67 (9th 
Cir. 1981) (“cause” prong of Sykes satisfied by ineffective assistance claim that counsel ignorant of 
law), cert, denied, 102 S. Ct. 2229 (1982); Runnels v. Hess, 653 F.2d 1359, 1364 (10th Cir. 1981) (cause 
prong of Sykes satisfied by ineffectiveness claim that counsel failed to object to prosecutor’s remarks); 
Garrison v. McCarthy, 653 F.2d 374, 378 (9th Cir. 1981) (cause prong of Sykes not satisfied by ineffec
tiveness claim concerning counsel’s tactical decision unless defendant shows sixth amendment viola
tion); see also infra notes 3007-3023 and accompanying text (discussing cause and prejudice 
requirement in habeas corpus proceedings).

1827. See Holloway v. Arkansas, 435 U.S. 475, 482 (1978) (multiple representation not per se viola
tion of right to effective assistance of counsel); United States v. Crossman, 663 F.2d 607, 610-11 (5th 
Cir. 1981) (multiple representation not by itself conflict; defendant must show actual conflict, adverse 
effect on attorney’s performance, and prejudice), cert, denied, 102 S. Ct. 2243 (1982); United States v. 
Burroughs, 650 F.2d 595, 598 (5th Cir.) (per curiam) (multiple representation not unconstitutional per 
se; if no objection made at trial, defendant must show actual conflict), cert, denied, 454 U.S. 1037 
(1981).

1828. See Glasser v. United States, 315 U.S. 60, 92 (1942) (Frankfurter, J„ dissenting) (joint repre
sentation can protect against mutual impeachment; common defense often gives strength against com
mon attack); United States v. Ramsey, 661 F.2d 1013, 1019-20 (4th Cir. 1981) (joint representation 
allows internally consistent defense strategy), cert, denied, 102 S. Ct. 1642 (1982). 
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fendant, a potential for conflict of interest is inherent in any multiple represen
tation.1829 The Supreme Court held in Holloway v. Arkansas1830 that whenever 
defense counsel asserts a potential conflict of interest in a case involving multi
ple representation, the trial court must either appoint separate counsel or hold 
a hearing to determine whether a conflict actually exists.1831 If the trial court 
improperly requires joint representation over the timely objection of defense 
counsel, prejudice to a convicted defendant is presumed, and the appellate or 
habeas court reviewing his conviction must automatically reverse.1832

1829. Cuyler v. Sullivan, 446 U.S. 335, 348 (1980); see Wiley v. Sowders, 647 F.2d 642, 644 n.5 (6th 
Cir.) (potential conflict of interest when one attorney makes closing arguments on behalf of two defend
ants otherwise represented separately), cert, denied, 454 U.S. 1091 (1981); United States v. Young, 644 
F.2d 1008, 1012 (4th Cir. 1981) (potential conflict of interest when counsel cross-examines former client 
who was codefendant in same criminal matter); United States v. Canessa, 644 F.2d 61, 62 (1st Cir. 
1981) (potential conflict of interest present in multiple representation of clients before grand jury); cf. 
Wood v. Georgia, 450 U.S. 261, 268-70 (1981) (inherent danger when defendents represented by attor
ney hired and paid by their former employer whose intention conflicts with those of defendants).

1830. 435 U.S. 475 (1978).
1831. Id. at 482. In United States v. DeSimone, 660 F.2d 532 (5th Cir. 1981), cert, denied, 102 S. Ct. 

1732 (1982), one defendant argued that Holloway required the granting of a motion for severance based 
on conflict of interest. 660 F.2d at 540. Noting that Holloway did not deal with severance, the court of 
appeals held that even if the defendant’s argument was valid, severance was not required when the trial 
court had inquired fully and found no appreciable conflict or prejudice. Id. With regard to another 
defendant, the court noted further that although severance is allowed when defenses are antagonistic, 
the defenses must be “irreconcilable and mutually exclusive.” Id. at 541.

1832. Holloway v. Arkansas, 435 U.S. at 488-91.
1833. 446 U.S. 335 (1980).
1834. Id. at 346.
1835. Id. at 347. If the Court actually knows of a conflict, an inquiry would be superfluous in most 

instances. See Holloway v. Arkansas, 435 U.S. 475, 485 (1978) (when court actually knows of conflict, 
court must appoint separate counsel).

1836. Id. at 346-47.
1837. Id.
1838. 450 U.S. 261 (1981).
1839. Id. at 272.
1840. Id. at 268.
1841. Id.

In Cuyler v. Sullivan'833 the Supreme Court held that trial courts need not in 
every case of multiple representation initiate inquiries into the potential for 
conflicts of interest.1834 The trial court should initiate such an inquiry only if it 
knows or reasonably should know that a conflict exists.1835 Thus, in the 
Court’s words, unless “special circumstances” are present, the trial judge may 
assume either that multiple representation entails no conflict or that the de
fendants knowingly waived their right to separate representation.1836 The 
Court, however, did not provide any examples of what it meant by “special 
circumstances.”1837

Subsequently, in Wood v. Georgia'838 the Court found “special circum
stances” when an “adult” entertainment distributor directly employed and 
paid the defense attorney representing its former employees, who were charged 
with and convicted of distributing obscene materials.1839 The defense attorney 
never moved to modify the disproportionately severe fines imposed on the de
fendants by the court’s sentence.1840 At the same time, the employer, who had 
agreed to pay the defendants’ fines, had not done so, thereby instigating a 
hearing to revoke the defendants’ parole.1841 At the hearing, the defense attor
ney argued only that the fines violated the equal protection clause and did not 
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move to have them reduced.1842 These facts, which were all known to the trial 
court,1843 suggested that the defense attorney was subordinating the defend
ants’ interests in obtaining a lenient sentence to the employer’s desire to secure 
an equal protection ruling.1844 The Supreme Court held that the trial court 
should have initiated an inquiry into this potential conflict, and the Court re
manded for such a hearing.1845 If the trial court found an actual conflict and 
no valid waiver of the right to independent counsel, it would have to hold a 
new revocation hearing.1846

Because of the safeguards required by rule 44(c) of the Federal Rules of 
Criminal Procedure, the Cuyler decision will apply only in state courts. Rule 
44 requires a federal court to make prompt inquiry whenever codefendants are 
represented by the same retained or appointed counsel and to apprise each 
defendant of the risks inherent in multiple representation and of the right to 
separate representation.1847 Unlike Cuyler’s presumption that no conflict of 
interest exists except under special circumstances,1848 Rule 44 assumes that a 
potential conflict of interest exists in every multiple representation. It requires 
the court to protect the defendant’s right to effective assistance of counsel un
less, after inquiry, “there is good cause to believe no conflict of interest is likely 
to arise.”1849 But this term in United States v. Benavidez1850 the Fifth Circuit

1842. Id. at 272.
1843. Id.
1844. Id. at 267.
1845. Id. at 273; cf. Camera v. Fogg, 658 F.2d 80, 88 (2d Cir.) (conflict obvious in multiple represen

tation of defendants when counsel retained and paid by defendant clearly most culpable, who domi
nated other two defendants), cert, denied, 102 S. Ct. 981 (1981).

1846. Wood v. Georgia, 450 U.S. at 273-74. Although the Court discussed the defendants’ rights at 
probation revocation proceedings, it suggested that relief also would be appropriate at trial or sentenc
ing when a defendant could show a similar conflict of interest. Id at274n.21. In dissent, Justice White 
argued that although Cuyler permits collateral habeas corpus review of a trial court’s failure to conduct 
an inquiry into a potential conflict of interest, the Supreme Court lacked jurisdiction in Wood to decide 
the sixth amendment claim because neither party had raised it below. Id. at 275-76. The majority 
answered Justice White’s concern, stating that nothing in Cuyler prohibits the Supreme Court from 
deciding a conflict of interest issue apparent on the record and that Cuyler mandates reversal when the 
trial court fails to make an inquiry if it reasonably should have known of the particular conflict. Id. at 
272 n.18.

1847. Rule 44(c) reads in part:
Whenever two or more defendants have been jointly charged ... or have been joined for trial 
. . . and are represented by the same retained or assigned counsel or by retained or assigned 
counsel who are associated in the practice of law, the court shall promptly inquire with respect 
to such joint representation and shall personally advise each defendant of his right to the 
effective assistance of counsel, including separate representation. Unless it appears that there 
is good cause to believe no conflict of interest is likely to arise, the court shall take such 
measures as may be appropriate to protect each defendant’s right to counsel.

Fed. R. Crim. P. 44(c). See generally Tague, Multiple Representation and Conflicts of Interest in Crimi
nal Cases, 67 Geo. L. J. 1075 (1979).

1848. See supra text accompanying notes 1836-1837 (discussing Cuyler’s presumption).
1849. Fed. R. Crim. P. 44(c). Although the rule is merely a model for the states, several circuits 

have adopted procedural safeguards similar to rule 44(c) and require state courts to protect a defend
ant’s right to counsel in multiple representation. The First Circuit requires the trial court to inquire 
into potential conflicts whenever joint representation exists and to explain the attendant risks to the 
defendant. United States v. Waldman, 579 F.2d 649, 651-53 (1st Cir. 1978); United States v. Donahue, 
560 F.2d 1039, 1042-44 (1st Cir. 1977). The Second Circuit also requires the court to inquire into 
possible conflicts and to explain to the defendant his right to separate representation. Salomon v. 
La Vallee, 575 F.2d 1051, 1054-55 (2d Cir. 1978). If the court fails to inquire, the prosecution must show 
on appeal that the multiple representation did not result in prejudice to the defendant. Id. The Fifth 
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held that failure to fully comply with rule 44(c) does not automatically require 
reversal despite the mandatory language of the rule.* 1850 1851 The court reasoned 
that the constitutional right protected is the right to have a trial free of con
flicts; thus, if the defendant does not show actual conflict at trial, the purpose 
of the rule would not be advanced by granting a new trial.1852

Circuit requires that a court address each defendant and determine whether he is aware of the potential 
conflict, the possible adverse effect on his defense, and his right to separate counsel. Gray v. Estelle, 
616 F.2d 801, 804 (5th Cir. 1980). If a state trial court does not follow these procedures, the burden 
shifts to the state to prove a knowing and voluntary waiver of the right to counsel free of conflict. Id. at 
804-05; United States v. Crossman, 663 F.2d 607, 611 (5th Cir. 1981) (defendant may not argue 
conflict of interest after trial judge carefully explained dangers of multiple representation and defend
ant signed waiver of separate counsel). In the Eighth Circuit a court must specifically warn of the 
dangers and afford defendants an opportunity to ask the court about the nature and consequences of 
joint representation. United States v. Lawriw, 568 F.2d 98, 105 (8th Cir. 1977), cert, denied, 435 U.S. 
969 (1978), cited with approval in United States v. Unger, 665 F.2d 251, 256 (8th Cir. 1981). In the 
District of Columbia Circuit the trial judge must determine whether a defendant is aware of the poten
tial risks and nevertheless chooses joint representation voluntarily. Campbell v. United States, 352 
F.2d 359, 360 (D.C. Cir. 1965). The Seventh Circuit has declined to impose an automatic duty on trial 
judges to determine whether jointly represented defendants are cognizant of the risk of conflict and 
instead relies on the attorney to disclose conflicts and the “watchful eye” of the judge to protect the 
defendants’ right to effective assistance. United States v. Mavrick, 601 F.2d 921, 929 (7th Cir. 1979).

1850. 664 F.2d 1255 (5th Cir. 1982).
1851. Id. at 1259.
1852. Id. at 1257-59.
1853. 446 U.S. 335 (1980).
1854. Id at 348.
1855. Cuyler v. Sullivan, 446 U.S. 335, 350 (1980). If counsel fails to object at trial, proof of a sixth 

amendment violation will be difficult partly because of the defense attorney’s unwillingness to admit 
that a conflict of interest inhibited his effectiveness. Cuyler v. Sullivan, 446 U.S. 335, 358 (1980) (Mar
shall, J., concurring in part and dissenting in part).

1856. Id. at 344; see Parker v. Parratt, 662 F.2d 479, 484 (8th Cir. 1981) (two step test in multiple 
representation: actual conflict and adverse effect on lawyer’s representation).

1857. Id. at 349; see Glasser v. United States, 315 U.S. 60, 75-76 (1942) (once actual conflict of 
interest established, prejudice presumed because right to counsel too fundamental and absolute to en
gage in “nice calculations” regarding amount of prejudice); United States v. Benavidez, 664 F.2d 1255, 
1259 (5th Cir.) (once defendant shows that counsel “actively represented conflicting interests,” no show
ing of prejudice required), cert, denied, 102 S. Ct. 2963 (1982); Turnquest v. Wainwright, 651 F.2d 331, 
334 (5th Cir. 1981) (once defendant establishes actual conflict, “prejudice must be presumed"). See 
generally Note, Conflicts of Interest in the Representation of Multiple Criminal Defendants: Clarifying 
Cuyler v. Sullivan, 70 Geo. L.J. 1527 (1982) (surveying cases that have construed Cuyler}.

1858. See Briguglio v. United States, 675 F.2d 81, 83 (3d Cir. 1982) (per curiam) (after Cuyler and 
Wood, courts must refine concepts of actual conflict, actual effect, and prejudice on case-by-case basis). 
See generally Note, Conflicts ofInterest in the Representation of Multiple Criminal Defendants: Clarifying 
Cuyler v. Sullivan, 70 Geo. L.J. 1527 (1982) (lower courts have developed three approaches to Cuyler. 
some require a showing of actual conflict and adverse effect, others require actual conflict and 
prejudice, and still others require actual conflict only).

If a defendant asserts a conflict of interest for the first time in an appeal or in 
a habeas proceeding and if the trial court had no duty to inquire into potential 
conflicts, the reviewing court will evaluate the defendant’s claim under the 
analysis articulated by the Supreme Court in Cuyler v. Sullivan.1853 In Cuyler 
the Court required such a defendant to demonstrate a constitutional violation 
by proving an “actual conflict of interest which adversely affected his lawyer’s 
performance.”1854 Thus, Cuyler appears to require a two part test: actual con
flict by a showing that “counsel actively represented conflicting interests”1855 
and a showing that this conflict “adversely affected his lawyer’s perform
ance.”1856 If these criteria are met, a defendant need not show prejudice.1857

In applying Cuyler,1858 the circuit courts have focused intially on whether an 
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actual conflict exists.1859 Because an actual conflict is rarely found, only a few 
courts have reached the issue of adverse effect.1860 This term the Fifth Circuit 
in Baty v. Balkcom1861 departed sharply from the two-fold Cuyler test and in
terpreted Cuyler not to require proof of adverse effect once the defendant es
tablishes actual conflict.1862 Noting that the Supreme Court in Holloway v. 
Arkansas™3 determined that assessing the impact of a conflict on an attor
ney’s actions in plea bargaining would be “virtually impossible,”1864 the Fifth

1859. See United States v. Young, 677 F.2d 381, 382-83 (4th Cir. 1982) (per curiam) (no actual 
conflict when defendant, who did not testify at trial because of potential cross-examination by former 
counsel, refused to state what testimony would have been); Davis v. Franzen, 671 F.2d 1056, 1058-59 
(7th Cir. 1982) (no actual conflict when two attorneys from same public defender’s office represented 
codefendants separately because same evidence existed against both defendants and similar defense 
strategies used); Smith v. Bordenkircher, 671 F.2d 986, 987 (6th Cir. 1982) (per curiam) (no actual 
conflict when counsel had previously represented codefendant who testified against other codefendant 
because no evidence existed that counsel “actively represented conflicting interests”); Barrientos v. 
United States, 668 F.2d 838, 841 (5th Cir. 1982) (no actual conflict when counsel advised one defendant 
to plead guilty thereby exonerating codefendant because counsel aware of and discussed potential con
flict with defendant); Alexander v. Housewright, 667 F.2d 556, 557-58 (8th Cir. 1981) (no actual conflict 
when primary attorney’s law partner who had represented codefendant in initial proceedings repeat
edly emphasized his prior client’s culpability and primary attorney made forceful arguments against 
codefendant); Parker v. Parratt, 662 F.2d 479, 484-85 (8th Cir. 1981) (no actual conflict in joint repre
sentation when codefendants used same defense and their statements not harmful to and not in conflict 
with joint defense); United States v. Ramsey, 661 F.2d 1013, 1019 (4th Cir. 1981) (no actual conflict 
when counsel used three separate but not inconsistent defenses in multiple representation), cert, denied, 
102 S. Ct. 1642 (1982); United States v. Burroughs, 650 F.2d 595, 598-99 (5th Cir.) (per curiam) (no 
actual conflict when counsel repeatedly declared no conflict existed and made all reasonable efforts to 
challenge trial court’s actions), cert, denied, 454 U.S. 1037 (1981); </ Dently v. Lane, 665 F.2d 113, 116- 
18 (7th Cir. 1981) (in habeas case, hearing to determine conflict required when codefendants repre
sented separately by attorneys from same public defender’s office who disagree on identification that 
implicates one defendant and exculpates other defendant); Bryan v. United States, 645 F.2d 842, 843 
(9th Cir.) (hearing not required when defense counsel with potential conflict of interest vigorously 
cross-examined former client who owed him money and testified personally to contradict client’s testi
mony), cert, denied, 102 S. Ct. 976 (1981).

In Tumquest v. Wainwright the Fifth Circuit reiterated its test for determining whether a conflict of 
interest exists: “A conflict of interest is present whenever one defendant stands to gain significantly by 
counsel adducing probative evidence or advancing plausible arguments that are damaging to the cause 
of a codefendant who counsel is also representing.” 651 F.2d 331, 333 (5th Cir. 1981) (citing Fox v. 
Wainwright, 516 F.2d 1072, 1076 (Sth Cir. 1975)); see United States v. Benavidez, 664 F.2d 1255, 1261 
(5th Cir. 1982) (no actual conflict when defendants failed to show that either stood to gain significantly 
from separate representation or that their interests significantly diverged).

1860. See United States v. Laura, 667 F.2d 365, 371 (3d Cir. 1981) (although actual conflict may 
exist, no ineffective assistance because no adverse effect on adequacy of representation when attorney 
for both husband and wife only advised wife of options and did not coerce her into accepting plea 
bargaining agreement); Brown v. United States, 665 F.2d 271, 272 (9th Cir. 1982) (once actual conflict 
established, trial court must determine whether counsel’s cross-examination of client-witness adversely 
affected counsel’s representation of defendant; weight of evidence alone does not justify denial of re
lief); Camera v. Fogg, 658 F.2d 80, 86-88 (2d Cir.) (actual conflict adversely affecting attorney’s per
formance exists when counsel represents three defendants but one defendant, clearly more culpable 
than other two defendants, retained and paid counsel), cert, denied, 102 S. Ct. 981 (1981); Turnquest v. 
Wainwright, 651 F.2d 331, 333-34 (5th Cir. 1981) (actual and substantial conflict adversely affecting 
representation exists when counsel failed to call witness favorable to one client but damaging to another 
client).

1861. 661 F.2d 391 (5th Cir. 1981).
1862. Id. at 396.
1863. 435 U.S. 475 (1978).
1864. Id. at 490-91. The Court stated:

[l]n a case of joint representation of conflicting interests the evil—it bears repeating is in 
what the advocate finds himself compelled to refrain from doing, not only at trial but also as 
to possible pretrial plea negotiations and in the sentencing process. It may be possible in some 
cases to identify from the record the prejudice resulting from an attorney s failure to under
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Circuit stated that assessing the impact of a conflict on an attorney’s represen
tation would be similarly difficult.* 1865 Thus, the court held that the Cuyler 
standard requires only proof of actual conflict.1866

take certain trial tasks, but even with a record of the sentencing hearing available it would be 
difficult to judge intelligently the impact of a conflict on the attorney’s representation of the 
client. And to assess the impact of a conflict on the attorney’s options, tactics, and decisions in 
plea negotiations would be virtually impossible.

Id. (emphasis in original).
1865. 661 F.2d at 396-97.
1866. Id. at 397. The court held that the defendant’s sixth amendment right to effective assistance of 

counsel was violated by an actual conflict of interest in joint representation when testimony of either 
codefendant would have implicated the other, and the petitioner, if represented singly, might have 
negotiated a plea agreement in exchange for testifying against his codefendant. Id. at 396-97. Bui see 
United States v. Young, 677 F.2d 381, 382 (4th Cir. 1981) (per curiam) (critical question adverse effect 
on fairness of trial).

1867. See Cuyler v. Sullivan, 446 U.S. 335, 339 (1980) (two retained attorneys represented three 
defendants); Holloways v. Arkansas, 435 U.S. 475, 477 (1978) (public defender represented three code
fendants); Glasser v. United States, 315 U.S. 60, 76 (1942) (appointed counsel represented two defend
ants with potentially inconsistent defenses).

1868. 450 U.S. 261 (1981).
1869. See id. at 271-72 & 272 n. 18 (nothing in Cuyler rules out raising conflict of interest problem 

apparent on record).
1870. See supra text accompanying notes 1838-46 (describing Wood).
1871. Wood, 450 U.S. at 271-74.
1872. 675 F.2d 965 (8th Cir. 1982).
1873. See id. at 969 (discussing problems with successive representation).
1874. Id. at 971.
1875. Id.
1876. Id. at 973. Agosto involved an appeal of the disqualification of three attorneys who had sepa

rately represented three of the numerous codefendants in the case. One defense attorney had previ
ously represented six grand jury witnesses, one codefendant until indicted, and another codefendant 
until arraigned. Id. at 971. A second defense attorney had previously represented both a potential trial 
witness and a codefendant at a grand jury investigation. Id. at 974. A third defense attorney had 
previously represented a codefendant for six years. Id. at 976. The court determined that only a re
mote possibility of conflict existed from the prior representation of grand jury witnesses because the 
“irrefutable presumption” that clients always disclose confidential information is inapplicable to 
knowledgeable clients who maintain that no confidential communications took place. Id. at 972. As to

Although previous Supreme Court conflict of interest decisions have only 
involved multiple representations,1867 1868 last term in Wood v. Georgia'^ the 
Court suggested that the Cuyler reasoning may apply to other situations in 
which an attorney serves conflicting interests.1869 In Wood the Court detected 
a possible conflict between codefendants and their employer, which was pay
ing for their defense,1870 and applied the Cuyler analysis.1871

The circuit courts have also begun to require a hearing to inquire into poten
tial conflicts other than those generated by joint representation. This term in 
United States v. Agosto1872 the Eighth Circuit discussed the problems of suc
cessive representation when defense counsel has previously represented either 
one or more codefendants or potential witnesses in a closely related matter.1873 
The court identified two possible conflicts: the temptation to use confidential 
information to impeach a former client and the failure to thoroughly cross- 
examine a former client for fear of using confidential information.1874 Fur
thermore, the court pointed out that counsel’s continuing pecuniary interest in 
a former client may detract from his representation of a current client.1875 In 
Agosto the court determined that a potential danger existed to current clients 
and codefendants that were former clients and ordered appropriate relief.1876 
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Courts have determined that conflicts of interest may exist in other situations 
including a criminal investigation of defense counsel,1877 representation by 
counsel alleged to have rendered ineffective assistance for the defendant at a 
prior proceeding,1878 suspicion that defense attorneys possess missing docu
ments,1879 counsel’s previous involvement in a corporation whose assets a cli
ent allegedly had converted,1880 and a contractual relationship with a 
publishing company to write a book about a client’s case.1881

This term the Second and Eighth Circuits upheld waivers of conflicts of in
terest when the defendants appealed the performance of their attorneys. In 
United States v. Agosto 1882 the Eighth Circuit rejected a per se rule prohibiting 
knowing and intelligent waivers prior to trial of counsel “unimpeded by con-

the first attorney’s previous representation of codefendants, the court remanded for further inquiry to 
determine whether the former clients would consent to the representation. Id. at 974. The court stated 
that if the former clients would not consent and the trial court was convinced of adverse effects, the 
reviewing court would uphold the disqualification. Id. The court implied, therefore, that if the former 
clients did not consent but no adverse effects were shown, the court would not require disqualification. 
The court added, however, that if no adverse effects were shown, the district court should require the 
former clients to execute an informed consent to the continued representation. Id. at 974 n.9. Thus, 
regardless of whether adverse effects are shown, the court appears to require the former clients to 
consent to continued representation. With respect to the second attorney’s previous representation of a 
codefendant, the court determined that the current client had waived his right to counsel free of conflict 
and remanded to determine whether the former client would agree to the continued representation. Id. 
at 976. The court added, however, that the district court should decide whether disqualification was 
warranted if the former client did not agree. Id. Finally, the court stated that the divided loyalties 
resulting from six years of representation and the potential pecuniary interest of counsel were suffi
ciently serious to justify disqualification of the third attorney. Id. at 976-77.

See Smith v. Bordenkircher, 671 F.2d 986 (6th Cir. 1982) (per curiam) (prior representation of code
fendant who turned state’s evidence not actual conflict when attorney professionally cross examined 
codefendant and explained that lack of vigorous questioning part of trial strategy); United States v. 
Martinez, 630 F.2d 361, 362-64 (5th Cir. 1980) (attorney who previously represented prosecution wit
ness and thus hedged during cross examination to avoid breaching confidential relationships denied 
client effective assistance of counsel), cert, denied, 450 U.S. 922 (1981); cf. United States v. McDonald, 
672 F.2d 864, 866 (11th Cir. 1982) (per curiam) (motion for continuance denied when defendant, aware 
since first trial of potential conflict resulting from attorney’s prior representation of codefendant who 
pleaded guilty, failed to raise objection until start of new trial); United States v. Sandini, 660 F.2d 544, 
546 (5th Cir. 1981) (motion to suppress testimony of witness represented by defendant’s prior counsel 
denied when defendant failed to prove abuse of attorney-client relationship and no evidence existed 
that testimony tainted by disclosure of confidential communications); United States v. Caggiano, 660 
F.2d 184, 190-91 (6th Cir. 1981) (disqualification of all attorneys in U.S. Attorney’s office because of 
conflict of interest of one attorney resulting from former representation of defendant in same case 
improper), cert, denied, 102 S. Ct. 1444 (1982).

1877. See Briguglio v. United States, 675 F.2d 81, 81-82 (3d Cir. 1981) (per curiam) (remanding for 
evidentiary hearing when defendant unaware until after verdict that counsel under criminal investiga
tion and that prosecutor’s office refused to discuss plea because of potential invalidation).

1878. See United States v. Barnes, 662 F.2d 777, 782 (D.C. Cir. 1980) (remanding for evidentiary 
hearing when representation at habeas hearing by counsel alleged to have rendered ineffective assist
ance on appeal would constitute conflict of interest between attorney and defendant).

1879. See United States v. Taylor, 657 F.2d 92, 94 (6th Cir.) (per curiam) (remanding for inquiry to 
determine whether defendant’s attorneys, under investigation for possession of documents taken from 
United States Attorney’s Office, could forcefully pursue client’s defense without incriminating them
selves further), cert, denied, 454 U.S. 1086 (1981).

1880. See Davis v. Stamler, 650 F.2d 477, 480 (3d Cir. 1981) (requiring disqualification when attor
ney who represented ex-president of corporation on charge of converting corporate assets had previ
ously represented corporation, acted as interim president, and was potential prosecution witness).

1881. See United States v. Hearst, 638 F.2d 1190, 1193 (9th Cir. 1980) (attorney’s contract to write 
book about celebrated Patty Hearst case may have influenced him to pursue trial tactics eliciting maxi
mum publicity at trial), cert, denied, 451 U.S. 938 (1981).

1882. 675 F.2d 965 (8th Cir. 1982).
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flicts.”1883 The court stated that a defendant may knowingly and intelligently 
waive conflicts when counsel makes a full disclosure of all possible con
flicts.1884 In a companion case, the Eighth Circuit in United States v. Shep- 
ardw&5 held that a grand jury witness can cure potential conflicts by waiving 
the attorney-client privilege when his former counsel represents a defendant in 
the same matter.1886 The court added that the presumption that an attorney 
receives confidential communications does not apply to a grand jury witness 
who states that he did not have such communications with his attorney.1887 
The Second Circuit in United States v. Cunningham 1888 upheld a waiver of 
conflict of interest by an experienced attorney-defendant.1889 It stated, how
ever, that the trial court should deny a similiar waiver by a codefendant if the 
court determined that the government’s case-in-chief would require defense 
counsel to become a witness at trial.1890

Attorney-Client Relationship. Despite the importance of confidentiality
in the attorney-client relationship, in Weatherford v. Bursey1891 the Supreme

1883. 675 F.2d at 976; see supra note 1876 (discussing facts of Agosto).
1884. Id. at 975. Regarding the waiver of a second defendant, the court stated that a valid waiver 

would exist if the defendant met the following conditions: 1 ) counsel’s former clients must agree to the 
continued representation of the defendant; 2) the defendant must waive all future claims of ineffective 
assistance; and 3) the defendant must employ back-up counsel to cross-examine his attorney’s former 
clients, id. at 975-76.

1885. 675 F.2d 977 (8th Cir. 1982). In Shepard counsel represented two codefendants at the time of 
his disqualification. Id. at 979. Counsel previously had represented a third codefendant and five poten
tial witnesses in the same case. Id. This third codefendant was the petitioner in Agosto v. United 
States, 675 F.2d 965 (8th Cir. 1982).

1886. Id. at 980.
1887. Id.
1888. 672 F.2d 1064 (2d Cir. 1982).
1889. Id. at 1073. In Cunningham the government sought to disqualify the defendant’s attorney 

because he had represented a witness the government planned to call. Id. at 1066. The witness did not 
seek the disqualification but also did not waive his attorney-client privilege. Id. at 1073. Because the 
attorney-client privilege protected the witness’ interests and the defendant was an experienced attorney 
who realized the potential effect of limited cross-examination, the court upheld the defendant’s waiver. 
Id. The court noted further that the public record of the case protected the government’s interest in 
avoiding any “appearance of professional impropriety.” Id.

The Third Circuit in United States v. Laura, 667 F.2d 365 (3d Cir. 1981), upheld a valid waiver of 
separate counsel by the petitioner, the defendant’s wife, even though the trial judge did not address the 
petitioner. Id. at 371. The court pointed out that the trial court had held an inquiry and observed the 
petitioner’s demeanor, that the government had pointed out the potential conflicts to the court, and that 
the court had held a second hearing on the issue of waiver. Id. In a strong dissent, Judge Stern argued 
that no waiver was possible when counsel had repeatedly told an inexperienced petitioner that no con
flict existed, and the court had never advised her of the danger of joint representation. Id. at 373-76 
(Stem, J., dissenting).

1890. Cunningham, 672 F.2d at 1075. To support its propositions, the court cited the American Bar 
Association Code of Professional Responsibility, Ethical Consideration 5-9:

If a lawyer is both counsel and witness, he becomes more easily impeachable for interest and 
thus may be a less effective witness. Conversely, the opposing counsel may be handicapped in 
challenging the credibility of the lawyer when the lawyer also appears as an advocate in the 
case. An advocate who becomes a witness is in the unseemly and ineffective position of argu
ing his own credibility.

Model Code of Professional Responsibility EC 5-9 (1977). Because the disqualification would be 
limited to counsel’s appearance at trial and would not affect his ability to participate in other aspects of 
the defense, Cunningham, 672 F.2d at 1074, the court held that the importance of the government’s 
interest in preserving propriety would, on these facts, outweigh the defendant’s interest in counsel of his 
choice. Id. at 1075.

1891. 429 U.S. 545 (1977).
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Court held that the right to counsel is not necessarily violated when the gov
ernment knowingly permits a government agent to listen to conversations be
tween a defendant and his counsel.1892 The Court suggested that both 
prejudice and a purposeful intrusion are necessary for a violation of the sixth 
amendment to occur.1893 Last term in United States v. Morrison'* 94 the 
Supreme Court held that a deliberate government intrusion into the attorney
client relationship, even if it violates the sixth amendment, does not warrant 
dismissal of the indictment without a demonstration of prejudice.1895 As the

1892. Id. at 558. In Weatherford, the defendant invited a government agent to an attorney-client 
conference. Id. at 548. The agent attended only to preserve his cover in an ongoing narcotics investiga
tion. Id. at 557. He did not reveal the substance of the overheard conversation to his superiors Id. at 
557-59.

In United States v. Brugman, 655 F.2d 540 (4th Cir. 1981), the Fourth Circuit utilized four factors 
derived from Weatherford to determine whether an invasion of the attorney-client relationship had 
occurred: 1) whether the presence of an informant was purposeful or inadvertent; 2) whether any infor
mation "directly or indirectly” obtained from the informant was used at trial; 3) whether any informa
tion obtained from the informant was used to the “substantial detriment” of the defendant in any other 
manner; and 4) whether the details about trial preparation were obtained by the government. Id. at 
546. In Brugman the Fourth Circuit held that no invasion of an attorney-client relationship occurred 
when one of the multiple defendants attended a meeting of the other defendants and their counsel. Id. 
Although the court rejected a rule that only government agents can violate the attorney-client privilege, 
it reasoned that in this case the codefendant’s non-governmental status meant that he was under no 
constitutional restraint against divulging information. Id.; see also United States v. Melvin, 650 F.2d 
641, 645 (5th Cir. 1981) (when defendant-informant attended meeting of other defendants and counsel 
at their request but did not initially join defense team, no intrusion unless communication made under 
circumstances reasonably expected and understood to be confidential); cf. United States v. Kember, 648 
F.2d 1354, 1364-65 (D.C. Cir. 1980) (per curiam) (argument premature that grant of use immunity to 
defendants would violate their attorney-client relationship in future proceedings).

1893. The Court stated: “There being no tainted evidence in this case, no communication of defense 
strategy to the prosecution, and no purposeful intrusion by Weatherford, there was no violation of the 
Sixth Amendment . . . .” Id. at 558; see United States v. Davis, 646 F.2d 1298, 1303 (8th Cir.) (al
though DEA agent spoke with appellant without consent of attorney and attempted to persuade him to 
cooperate with prosecution, no sixth amendment violation without “nexus between the intrusion and 
some benefit to the prosecution”), cert, denied, 454 U.S. 868 (1981); cf. United States v. Saade, 652 F.2d 
1126, 1137-38 (1st Cir. 1981) (to claim successfully violation of sixth amendment rights by wiretapping, 
defendant must assert specific facts tending to prove wiretapping of conversations between defendant 
and attorney concerning criminal charge, defendant and third persons about defense, or attorney and 
third persons about defense).

1894. 449 U.S. 361 (1981).
1895. Id. at 364. The government agents in Morrison had approached the defendant twice to solicit 

her cooperation in a related investigation, had intimated that she would gain various benefits if she 
cooperated but would receive a stiff jail term if she did not, and had disparaged her retained counsel’s 
abilities to provide adequate representation. Id. at 362. The Supreme Court assumed arguendo that a 
sixth amendment violation had occurred. Id. at 364. Nevertheless, the Court focused on the lack of 
adverse consequences to the defendant’s case and refused to provide the “drastic” remedy of a dismissal 
of the indictment with prejudice. Id. at 366-67.

The Third Circuit, which had provided the drastic remedy in Morrison, reasoned that when govern
ment agents deliberately attempt to subvert the attorney-client relationship, a danger exists “that the 
courts themselves will become the unwitting instrumentality through which government agents may 
interfere with basic constitutional rights.” United States v. Morrison, 602 F.2d 529, 533 (3d Cir. 1979), 
rev‘d and remanded, 449 U.S. 361 (1981). The Supreme Court disagreed and stated that unless the 
defendant is able to show prejudice, the proceeding can continue “with full recognition of the defend
ant’s right to counsel and to a fair trial.” 449 U.S. at 365. Cases involving sixth amendment depriva
tions, the Court added, “are subject to the general rule that remedies should be tailored to the injury 
suffered from the constitutional violation and should not unnecessarily infringe on competing interests 
such as society’s interest in the administration of criminal justice.” Id. at 364; see United States v. 
Melvin, 650 F.2d 641, 644 (5th Cir. 1981) (if prejudice exists, court must determine whether remedy less 
drastic than dismissal will satisfy sixth amendment while protecting public interest in bringing guilty to 
justice). The Court stated that remedies such as a new trial or suppression of the fruits of the govern
ment’s transgression are more appropriate than dismissal of the indictment, although such remedies 
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Court stated, “]t]he remedy in the criminal proceeding is limited to denying 
the prosecution the fruits of its transgression.”* 1896 The Court added that if the 
government agents’ conduct did actually violate the defendant’s sixth amend
ment rights, the remedy, if any, lay outside the criminal proceeding in which 
the violation occurred.1897

would not have benefited the defendant in Morrison, 449 U.S. at 365-66 & 365 n.2, because the govern
ment intrusions did not affect her ability to represent the defendant. Id. at 368. Even when the intru
sion is deliberate or improperly motivated, dismissal of the indictment is still not warranted, and 
remedies should be limited to denying the government the use of the fruits of the intrusion. Id. at 366 
(analogizing to fourth and fifth amendment procedures); see United States v. Cronic, 675 F.2d 1126, 
1128 (10th Cir. 1982) (Morrison does not preclude reversal of conviction to assure effective assistance 
and fair trial).

1896. United States v. Morrison, 449 U.S. at 366.
1897. 449 U.S. at 367.
1898. See United States v. Constanzo, 625 F.2d 465, 469-70 (3d Cir. 1980) (evidentiary hearing nec

essary to determine whether attorney-client relationship existed or breached, and whether judicial relief 
required); United States v. Irwin, 612 F.2d 1182, 1187 (9th Cir. 1980) (evidentiary hearing required if 
government misconduct material issue of fact in question).

1899. See In re Fine, 641 F.2d 199, 203 (5th Cir. 1980) (attorney-client privilege does not protect 
communications to further criminal activity); In re Walsh, 623 F.2d 489, 493 (7th Cir. 1980) (attorney
client privilege applied separately to each piece of information about client on which grand jury testi
mony sought), cert, denied, 449 U.S. 979 (1981).

1900. See Granviel v. Estelle, 655 F.2d 673, 682 (5th Cir. 1981) (no government intrusion because 
under Texas law, attorney-client privilege does not attach to conversations between defendant and 
psychiatrist concerning competency or insanity), cert, denied, 102 S. Ct. 1636-37 (1982).

1901. 422 U.S. 806 (1975).
1902. Id. at 821; cf. United States v. Wilson, 666 F.2d 1241, 1245 (9th Cir. 1982) (although trial court 

should have permitted pro se representation and appointed counsel with clearly limited role, retrial not 
required because defendant participated in own defense).

A prisoner challenging his conviction pro se is entitled to access to a law library or assistance from 
persons with legal training to ensure his constitutional right of access to the courts. Bounds v. Smith, 
430 U.S. 817, 828 (1977). In United States v. Wilson, 666 F.2d 1241 (9th Cir. 1982), the Ninth Circuit 
refused to interpret the right to self-representation to. include an absolute right to conduct one’s own 
research. Id. at 1245. The court held that the right to self-representation does not include the right of 
access to a law library after the defendant rejects the alternative of appointment and assistance of 
counsel: in other words, the defendant cannot insist on his own alternative. Id.; see United States v. 
Garza, 664 F.2d 135, 142 (7th Cir. 1981) (defendant proceeding pro se not entitled to complete law 
library when counsel available to conduct necessary research), cert, denied, 102 S. Ct. 1620-21 (1982);

Passman v. Blackburn, 652 F.2d 559, 566 (5th Cir. 1981) (confiscation of pro se defendant’s legal 
research materials did not violate sixth amendment right to effective assistance when appointed co
counsel represented defendant competently at trial and on appeal), cert, denied, 102 S. Ct. 1722 (1982).

1903. Massie v. Sumner, 624 F.2d 72, 74 (9th Cir. 1980), cert, denied, 449 U.S. 1103 (1981).

If a defendant alleges a government intrusion into the attorney-client rela
tionship, the trial court must hold an evidentiary hearing to determine whether 
the government agent participated in defense strategy conferences or disclosed 
confidential communications to the government.1898 The attorney-client privi
lege, however, protects only certain communications,1899 and no government 
intrusion occurs where no attorney-client privilege exists.1900 1901

Waiver of Counsel and Pro Se Representation. In Faretta v. Califor
nia^^ the Supreme Court held that an accused has a sixth amendment right 
to conduct his own defense in a criminal case.1902 The right to proceed pro se is 
not absolute, however, and a court properly may impose limits. For example, 
a court may appoint counsel for an automatic appeal of a death sentence, over 
the defendant’s objection, to further the public interest in having death 
sentences reviewed.1903 The court may also appoint standby counsel to aid a 
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pro se defendant in an advisory capacity.1904 Although a defendant has no 
absolute right to hybrid representation in which the defendant and appointed 
counsel conduct the defense jointly,1905 a trial court may require the defendant 
to accept such representation.1906 A trial judge may terminate self-representa
tion if the defendant engages in “serious or obstructionist” conduct interfering 
with the trial proceedings.1907 The judge may also limit a defendant’s right to 
self-representation if the defendant’s waiver of counsel is untimely.1908 Finally, 
a pro se defendant cannot claim his own ineffectiveness as grounds for reversal 
on appeal.1909

To proceed pro se, a defendant must waive his right to counsel,1910 and a 
court’s refusal to accept such a waiver is reversible error.1911 Last term the 
Supreme Court in the companion cases Edwards v. Arizona'9'2 and Estelle v. 
Smith1913 reemphasized that waivers of assistance of counsel not only must be

1904. Faretta v. California, 422 U.S. at 834 n.46; see United States v. Welty, 674 F.2d 185, 193 n.5 
(3d Cir. 1982) (appointment of standby counsel to aid defendant prudent measure).

1905. See United States v. Halbert, 640 F.2d 1000, 1009 (9th Cir. 1981) (per curiam) (trial judge has 
discretion to allow hybrid representation).

1906. See Hines v. Enomoto, 658 F.2d 667, 677 (9th Cir. 1981) (defendant forced to accept appoint
ment of counsel on direct appeal but allowed to file supplemental brief not denied self-representation).

1907. Faretta v. California, 422 U.S. at 834 n.46.
1908. See United States v. Lawrence, 605 F.2d 1321, 1325 (4th Cir. 1979) (defendant must assert 

right of self-representation “before meaningful trial proceedings have commenced”; thereafter, exercise 
of right rests within court’s discretion), cert, denied, 444 U.S. 1084 (1980); cf. McKee v. Harris, 649 F.2d 
927, 931-32 (2d Cir. 1981) (trial judge within discretion in refusing to replace appointed counsel after 
second day of jury selection because defendant failed to show good cause to replace), cert, denied, 102 
S. Ct. 1773 (1982); Wilks v. Israel, 627 F.2d 32, 35 (7th Cir. 1980) (trial judge within discretion in 
allowing defendant to proceed pro se midtrial because defendant’s choice knowing and intelligent), cert, 
denied, 449 U.S. 1086 (1981).

1909. Faretta v. California, 422 U.S. 806, 834 n.46 (1975); see Birl v. Estelle, 660 F.2d 592, 593 (5th 
Cir. 1981) (per curiam) (defendant not entitled to special relief after filing untimely appeal). But cf. 
Rudolph v. Allen, 666 F.2d 519, 521 (11th Cir.) (Clark, J., dissenting) (because courts must construe/?™ 
se complaint liberally, defendant’s unsuccessful claim for malpractice entitled to consideration under 
habeas corpus), cert, denied, 102 S. Ct. 2938 (1982); Roberts v. Wainwright, 666 F.2d 517, 519 (11th Cir. 
1982) (per curiam) (because district court failed to consider merits ofpro se defendant’s claims, remand 
necessary for further inquiry into validity of claims).

1910. Faretta v. California, 422 U.S. at 835.
1911. See id. at 819, 836 (if court disallows waiver of counsel, defendant deprived of constitutional 

right to conduct own defense).
1912. 451 U.S. 477, 482 (1981) (quoting Johnson v. Zerbst, 304 U.S. 458, 464-65 (1938)). Edwards 

involved a waiver of the right to counsel for custodial interrogations under the fifth amendment. 451 
U.S. at 480. The Court held that when an accused has invoked his right to have counsel present during 
custodial interrogation, a valid waiver does not exist if the accused responds to further police-initiated 
custodial interrogation even if he has been advised of his rights. Id. at 484. The Court held further that 
the accused is not subject to further interrogation unless counsel is made available or the accused 
himself “initiates further communication, exchanges, or conversations with the police.” Id. at 484-85.

The Court’s opinion, however, does not clearly delineate the precise difference, if any, between a fifth 
and sixth amendment waiver of the right to counsel. On the one hand, the Court stated generally that 
waivers of counsel must be determined by standards established under Johnson v. Zerbst, 304 U.S. 458 
(1938), a sixth amendment case, and cited other cases decided under the fifth and sixth amendments. 
451 U.S. at 482 (citing Fare v. Michael C., 442 U.S. 707 (1979) (fifth amendment); North Carolina v. 
Butler, 441 U.S. 369 (1979) (fifth amendment); Brewer v. Williams. 430 U.S. 387 (1977) (sixth amend
ment); Faretta v. California, 422 U.S. 806 (1975) (sixth amendment)). On the other hand, the Court did 
not apply the Johnson standard to the facts of the case; instead, it stated that because the police initiated 
further communications after Edwards had invoked his right to counsel, a fifth amendment violation 
occurred. Edwards v. Arizona, 451 U.S. at 485. Other case law implies that different standards apply to 
fifth and sixth amendment waivers. See Clark v. Jago, 676 F.2d 1099, 1111-12 (6th Cir. 1982) (if sixth 
amendment right to counsel has attached, waiver judged by “high standard”).

1913. 451 U.S. 454, 471 n.16 (1981) (citing Johnson v. Zerbst, 304 U.S. 458, 464 (1938)). In Estelle 
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voluntary, but also must be the product of a knowing and intelligent relin
quishment or abandonment of a known right or privilege.* 1914 In Edwards the 
Court noted that in determining the validity of a waiver, a trial judge should 
examine all the particular facts and circumstances surrounding the case, in
cluding “the background, experience and conduct of the accused.”1915 The 
Court stated, however, that the inquiry must focus on whether the defendant 
understood his right to counsel and knowingly waived that right, not only on 
the voluntariness of his actions.1916 Moreover, a court must indulge in every 
reasonable presumption against a valid waiver of counsel.1917

the Court held that a psychiatric examination is a critical stage at which a defendant is entitled to 
assistance of counsel. Estelle v. Smith, 451 U.S. at 470.

1914. Accord, Faretta v. California, 422 U.S. 806, 835 (1975) (waiver must be knowing and 
intelligent).

1915. Edwards v. Arizona, 451 U.S. at 482 (quoting Johnson v. Zerbst, 304 U.S. 458, 464 (1938)); see 
Faretta v. California, 422 U.S. 806, 835 (1975) (record must establish that defendant understands and 
makes choice with “open eyes”); Clark v. Jago, 676 F.2d 1099, 1113 (6th Cir. 1982) (court should 
consider defendant’s age, education, mental state and all other relevant criteria in determining whether 
waiver knowing and intelligent); Lyles v. Estelle, 658 F.2d 1015, 1020-21 (5th Cir. 1981) (defendant 
need not have expertise of lawyer or assert reasons for self-representation for valid waiver).

1916. Edwards v. Arizona, 451 U.S. at 483. The Arizona Supreme Court had erroneously directed 
its inquiry to the voluntariness of Edwards’ confession, not to the fifth amendment waiver of right to 
counsel. Id.; see Clark v. Jago, 676 F.2d 1099, 1111-12 (6th Cir. 1982) (defendant must knowingly and 
intelligently waive fifth and sixth amendment rights to counsel; whether admissions voluntary not de
terminative of waiver issues); United States v. Kimmel, 672 F.2d 720, 721 (9th Cir. 1982) (defendant 
must knowingly and intelligently waive constitutional right to have counsel perform core functions in 
hybrid representation); Williford v. Estelle, 672 F.2d 552, 553-55 (5th Cir. 1982) (defendant’s pre-ar- 
raignment statement, entry of guilty plea and statement of facts indicate waiver knowing and intelli
gent; defendant in habeas corpus proceeding bears burden of proof when he claims he did not waive 
counsel and record contains recital concerning waiver); cf. Fritchie v. McCarthy, 664 F.2d 208, 214 (9th 
Cir. 1981) (prior to initiation of adversary proceedings and to invocation of defendant’s fifth amend
ment right to counsel, court should focus on voluntariness of statements).

1917. E.g„ Brewer v. Williams, 430 U.S. 387, 404 (1977); Johnson v. Zerbst, 304 U.S. 458, 464 (1938); 
Clark v. Jago, 676 F.2d 1099, 1112 (6th Cir. 1982).

1918. 422 U.S. 806 (1975).
1919. Id. at 835; see United States v. Chaney, 662 F.2d 1148, 1152 (5th Cir. 1981) (trial judge must 

conduct waiver hearing outside of jury’s presence to assure knowing and intelligent waiver and aware
ness of risks).

1920. See United States v. Trapnell, 638 F.2d 1016, 1029 (7th Cir. 1980) (although record indicates 
judge did not fully explain danger of pro se representation, defendant’s signing of waiver form and 
presence at discussion cfipro se representation with other defendants sufficient to establish knowing and 
intelligent waiver); United States v. Tompkins, 623 F.2d 824, 828 (2d Cir. 1980) (recorded colloquy not 
absolute requirement).

1921. 674 F.2d 185 (3d Cir. 1982).
1922. Id. at 188, 194. In United States v. Bailey, 675 F.2d 1292 (D.C. Cir. 1982) the District of 

Columbia Circuit held that trial judges will be required to warn the defendant on the record of the 
dangers and disadvantages of self-representation. Id. at 1300. In this case, however, the court held that 

To ensure a valid waiver of counsel, Faretta v. California'9'6 requires the 
trial judge to inquire into the defendant’s awareness of the disadvantages of 
self-representation.1919 The trial judge’s failure to conduct a recorded collo
quy, however, may not be sufficient error to warrant reversal, particularly if 
the trial record otherwise demonstrates a knowing and intelligent waiver.1920 
Although most circuit courts have not defined precisely the necessary scope of 
the inquiry, this term in United States v. Welty'92' the Third Circuit held that a 
trial judge must advise a defendant in unequivocal terms both of the technical 
problems and of the risks of self-representation, even when the court is suspi
cious of the defendant’s motives for requesting self representation.1922 The 
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court stated that if, on the eve of trial, the defendant seeks to substitute counsel 
or to dismiss his counsel and proceed pro se and moves for a continuance to do 
so, the court must find that good cause exists for the substitution before grant
ing the continuance.1923 This term in Brown v. Wainwright1924 the Fifth Circuit 
held that if the defendant has waived the right to self-representation, a hearing 
is generally not required to establish a continuation of the waiver.1925 The 
court reasoned that because the right to self representation is more easily 
waived than the right to counsel, less stringent standards apply for a valid 
waiver of the right to self-representation.1926 The court thus stated that a trial 
judge may infer a waiver if the defendant reasonably appears to have aban
doned his request for self-representation.1927

reversal was not required because the defendant had voluntarily and purposefully waived his right to 
counsel, studied the law in prison for three years, familiarized himself with the right to self-representa
tion, understood criminal proceedings and obtained standby counsel to assist him. Id. at 1301-02; cf. 
United States v. Kimmel, 672 F.2d 720, 722 (9th Cir. 1982) (remanding for limited purpose of supple
menting record to demonstrate defendant understood risks of self-representation and waived right 
knowingly and intelligently). The dissent in Kimmel argued that the court should formally require 
advising defendants of risks of self-representation and that failure to do so required reversal. Id. at 723 
(Reinhard, J., concurring in part and dissenting in part).

1923. Id. at 187. In Welty the defendant chose to represent himself on the eve of trial after counsel 
had aided him through jury selection. Id. He then attempted to change his decision after the second 
day of trial, and asked the trial judge for assistance of counsel. Id. The trial judge, characterizing the 
defendant as an “experienced litigant,” became very angry and accused the defendant of trying to 
introduce error that would warrant reversal on appeal. Id. at 187, 191 n.3. The Third Circuit ultimately 
reversed the trial judge. Id. at 194.

1924. 605 F.2d 607 (5th Cir. 1982) (en banc).
1925. Id. at 612.
1926. Id. at 611.
1927. Id. In Brown counsel had filed a motion to withdraw in which he informed the court that the 

defendant wanted to represent himself, but later informed the court that he and the defendant had 
resolved their previous difficulties. Id. at 609. The defendant did not raise the issue of his right to self
representation again until just prior to closing arguments. Id. at 610. In determining that the defendant 
had waived his previously asserted right to self-representation, the court stated that it need not person
ally address the defendant when all circumstances indicate that the defendant has abandoned the right. 
Id. at 611-12. Seven of the twenty-five judges sitting en banc dissented from the majority’s conclusion 
that the defendant had waived the right even though he never retracted his request. Id. at 613. (Hill, J., 
with Rubin, Kravitch, Randall, Tate, Clark and Williams JJ., dissenting). The dissenting judges sug
gested that the court should never accept counsel’s assertion that the defendant has withdrawn his 
waiver or make such a determination without a hearing. Id. at 614.

1928. See North Carolina v. Butler, 441 U.S. 369, 373 (1979) (no explicit statement of waiver neces
sary to support finding that defendant waived right to counsel).

1929. See Brewer v. Williams, 430 U.S. 387, 394, 404 (1977) (right to counsel indispensable to fair 
administration of adversary criminal justice system; presumption against waiver of counsel); Estelle v. 
Williams, 425 U.S. 501, 515 (1976) (Powell, J., concurring) (inferred waiver of constitutional right disfa
vored); Miranda v. Arizona, 384 U.S. 436, 475 (1966) (inferred waiver not presumed from silence of 
accused); Johnson v. Zerbst, 304 U.S. 458, 464-67 (1938) (assistance of counsel prerequisite to depriva
tion of defendant’s life or liberty; every presumption against waiver of constitutional rights); Powell v. 
Alabama, 287 U.S. 45, 67-68 (1932) (assistance of counsel fundamental to due process of law); United 
States v. Johnson, 659 F.2d 415, 418-19 (4th Cir. 1981) (when defendant’s sole and repeated reason for 
not wanting counsel is inability to afford it, court obliged to determine whether defendant qualified for 
appointed counsel; without such inquiry court cannot conclude defendant intelligently waived right to 
counsel).

A valid waiver of counsel need not be express.1928 Considerable Supreme 
Court authority, however, emphasizes the important role of trained counsel in 
a fair trial and thus limits the ability of lower courts to find an implied waiver 
valid.1929 Nevertheless, if the defendant fails to retain counsel after repeated 
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urging by the court1930 or discharges counsel in mid-trial after explicit warn
ings,1931 a court may infer a knowing and intelligent waiver. Conversely, a 
waiver cannot be valid if made during police questioning when the accused is 
not informed of an indictment pending against him.1932

RIGHT TO JURY TRIAL

The sixth amendment affords criminal defendants the right to a trial by an 
impartial jury drawn from the state and district in which the defendant alleg
edly committed the crime.1933 In determining when this right attaches, the 
Supreme Court distinguishes between serious crimes that entitle the defendant 
to a jury and petty offenses that traditionally were tried without juries at com
mon law.1934 The Court has examined the following criteria when drawing the 
distinction between serious and petty offenses: the nature of the offense,1935 the 
maximum authorized penalty for the offense,1936 and whether the common law 
provided a right to a jury trial for the offense.1937

Concluding that the maximum penalty constitutes the most relevant crite
rion,1938 a plurality of the Court held in Baldwin v. New York'939 that any 
crime punishable by a prison sentence of longer than six months is serious and 
therefore triggers the right to a jury trial.1940 On the other hand, the Court has 
refused to adopt a per se rule to determine when imposition of a fine unaccom-

1930. See United States v. Weningar, 624 F.2d 163, 167 (10th Cir.) (stubborn failure to hire counsel 
despite repeated urgings by trial judge constituted knowing and intelligent waiver), cert, denied. 449 
U.S. 1012 (1980); cf McKee v. Harris, 649 F.2d 927, 931-32 (2d Cir. 1981) (waiver valid after defendant 
refused appointed counsel without showing good cause and given choice between waiver and other 
courses of action), cert, denied, 102 S. Ct. 1773 (1982).

1931. See United States v. Romero, 640 F.2d 1014, 1016 (9th Cir. 1981) (waiver knowing and intelli
gent when defendant discharged counsel and demanded to proceed pro se despite trial judge’s contrary 
advice).

1932. See Carvey v. LeFevre, 611 F.2d 19, 22 (2d Cir. 1979) (failure to advise defendant of indict
ment or ascertain whether he knew of indictment precludes valid waiver of counsel), cert, denied, 446 
U.S. 921 (1980).

1933. The sixth amendment provides in part that “the accused shall enjoy the right to a . . . public 
trial, by an impartial jury of the State and district wherein the crime shall have been committed, which 
district shall have been previously ascertained by law . . . .” U.S. Const, amend. VI; see Duncan v. 
Louisiana, 391 U.S. 145, 149 (1968) (right to jury trial applies to state trials); United States v. Stratton, 
649 F.2d 1066, 1076-77 (Sth Cir. 1981) (change of venue over objection of one codefendant violates 
sixth amendment right to trial by jury in state and district in which crime committed).

1934. Duncan v. Louisiana, 391 U.S. 145, 159-60 (1968) (recognizing traditional practice of trying 
petty offenses without jury).

1935. District of Columbia v. Clawans, 300 U.S. 617, 625 (1937) (nature of offense factor in deter
mining whether jury required); District of Columbia v. Colts, 282 U.S. 63, 73 (1930) (nature of offense 
crucial in determining right to jury).

1936. Baldwin v. New York, 399 U.S. 66, 69 (1970) (plurality opinion) (potential sentence in excess 
of six months triggers right to jury trial because not considered petty); see United States v. May, 622 
F.2d 1000, 1005 (9th Cir. 1980) (affirming denial of jury trial when pretrial order limited maximum 
potential sentence to six months).

1937. District of Columbia v. Clawans, 300 U.S. 617, 625 (1937) (sale of railway tickets without 
license petty crime; no common law right to jury); District of Columbia v. Colts, 282 U.S. 63, 73 (1930) 
(reckless driving similar to common law charge of public nuisance to which right to jury attached).

1938. Baldwin v. New York, 399 U.S. 66, 68 (1970) (plurality opinion) (although jostling only misde
meanor, potential penalty of one year makes crime serious). In a concurring opinion, two Justices 
argued that the sixth amendment guarantees a defendant a jury trial for all criminal offenses. Id. at 74- 
75 (Black, J., with Douglas, J., concurring).

1939. 399 U.S. 66 (1970) (plurality opinion).
1940. Id. at 69. In a prior case, the Court reasoned that a legislature, by its choice of penalty, in

cludes within the definition of the crime a value judgment about its seriousness. Frank v. United States, 
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panied by imprisonment triggers the right to a jury trial.* 1941 If a legislature 
has not established a maximum authorized penalty for a particular offense, a 
reviewing court will consider the sentence actually imposed when determining 
whether the defendant had a right to a jury trial.1942

395 U.S. 147. 149 (1969) (when statute provides for maximum penalty, relevant criterion is severity of 
penalty authorized, not penalty actually imposed).

1941. Muniz v. Hoffman, 422 U.S. 454, 477 (1975) (whether imposition of fine requires jury trial 
depends on magnitude of deprivation under circumstances of case; fining 13,000-member labor union 
S 10,000 not deprivation of such magnitude that jury required). Last term the Tenth Circuit held that 
Muniz does not apply to criminal cases involving individuals. United States v. McAlister, 630 F.2d 
772, 773-74 (10th Cir. 1980). In such cases the appropriate standard is whether Congress in the federal 
penal code, 18 U.S.C. § 1(3) (1976), defined the particular crime as petty. 630 F.2d at 774.

1942. See Taylor v. Hayes, 418 U.S. 488, 495-96 (1974) (no right to jury trial for multiple contempt 
citations carrying concurrent six month sentences when no maximum penalty set by statute); Musidor 
v. Great American Screen, 658 F.2d 60. 65-66 (2d Cir. 1981) (no right to jury trial for contempt citation 
carrying 60 day sentence when no maximum penalty for contempt), cert, denied, 102 S. Ct. 1440 (1982).

1943. Duncan v. Louisiana, 391 U.S. 145, 158 (1968) (waiver of jury trial constitutional; common 
practice in state and federal courts). A defendant, however, may not be needlessly encouraged to waive 
his right to a jury trial by the threat or the reality of a more severe penalty upon conviction by a jury. 
See United States v. Jackson, 390 U.S. 570, 582-83 (1968) (Federal Kidnapping Act provision, 18 
U.S.C. § 1201(a) (1970), unconstitutionally chilled defendant’s exercise of right to jury trial by authoriz
ing imposition of death penalty only after jury trial and not after bench trial; alternative means exist for 
achieving legitimate goal of limiting death penalty to cases in which jury recommends it); Longval v. 
Meachum, 651 F.2d 818, 819-21 (1st Cir. 1981) (trial judge’s suggestion that defendant plead guilty 
because substantial sentence more likely if found guilty by jury created appearance of vindictiveness in 
violation of defendant’s choice to exercise constitutional rights without fear of penalty); cf. Bonner v. 
Wyrick, 650 F.2d 150, 152 (8th Cir.) (per curiam) (guilty plea not invalid simply because induced by 
fear of greater sentence after trial), cert, denied, 454 U.S. 942 (1981).

1944. See Patton v. United States, 281 U.S. 276, 312 (1930) (conviction by eleven member jury valid 
when defendant expressly and intelligently waived trial by twelve member jury); United States v. Fran
zen, 668 F.2d 933, 940-41 (7th Cir. 1982) failure of counsel to object to court ruling that simple “not 
guilty” form would not be given to jury, after express indication of intent not to surrender right to jury 
determination, did not constitute waiver of right to jury).

1945. Fed. R. Crim. P. 23(a) (waiver of right to jury must be in writing, consented to by government, 
and approved by court); see United States v. Tobias, 662 F.2d 381, 387 (5th Cir. 1981) (absent claim of 
prejudice, written waiver raises presumption that defendant understandingly and intelligently waived 
right to jury; trial court not required to examine defendant orally to determine if waiver made intelli
gently), cert, denied, 102 S. Ct. 2906 (1982).

1946. Duncan v. Louisiana, 391 U.S. 145, 157-58 (1968).
1947. McKeiver v. Pennsylvania, 403 U.S. 528, 545 (1971).
1948. 18 U.S.C. § 5032 (1976).
1949. United States v. Doe, 627 F.2d 181, 183-84 (9th Cir. 1980).
1950. 661 F.2d 72 (6th Cir. 1981).
1951. 18 U.S.C. §§ 5005-5026 (1976).

A defendant may waive his right to a jury trial,1943 but only if he expresses 
the waiver clearly and intelligently.1944 In federal proceedings the Federal 
Rules of Criminal Procedure require that the waiver be in writing.1945

Although the right to a jury trial for all serious offenses is a fundamental 
sixth amendment protection necessary to ensure fairness in criminal proceed
ings,1946 the Supreme Court has held that the right does not apply in juvenile 
court proceedings.1947 The Ninth Circuit, however, has ruled that when a juve
nile defendant being tried under the Federal Juvenile Delinquency Act1948 for 
a nonpetty offense makes a timely request to be tried as an adult, his sixth 
amendment right to a jury trial attaches.1949 1950 This term the Sixth Circuit held in 
United States v. Hunt'™ that a juvenile defendant’s eligibility for a six-year 
sentence under the Youth Corrections Act1951 does not convert a petty offense 
into a crime that requires a jury trial because, despite the six-year sentence 
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provision, the actual sentence imposed could not exceed the maximum adult 
sentence for the same offense.1952

1952. 661 F.2d at 75-76.
1953. See Williams v. Florida, 399 U.S. 78, 86-90 (1970) (describing theories for origin of twelve

juror tradition). See generally Kaye, And Then They Were Twelve: Statistical Reasoning, the Supreme 
Court, and the Size of the Jury, 68 Calif. L. Rev. 1004, 1014-43 (1980) (concluding on basis of statisti
cal analysis that jury size should not be reduced below 12).

1954. Williams v. Florida, 399 U.S. 78, 86, 89 (1970) (six-member jury satisfies sixth amendment; 
number twelve historical accident).

1955. Ballew v. Georgia, 435 U.S. 223, 239, 245 (1978) (five-member jury violates sixth and four
teenth amendments).

1956. Id. at 236-37, 239,
1957. Fed. R. Crim. P. 23(b). For the waiver to be valid, the defendant must expressly and intelli

gently waive his right to a twelve-member jury. Patton v. United States, 281 U.S. 276, 312 (1930). The 
Ninth Circuit has noted that if a defendant refuses to waive his right to a twelve-member jury when an 
insufficient number of jurors is available, the district court may order a continuance or declare a mis
trial. United States v. Smith, 621 F.2d 350, 351 (9th Cir. 1980) (dictum), cert, denied, 449 U.S. 1087 
(1981). In the absence of manifest necessity, however, the district court’s declaration of a mistrial may 
trigger the double jeopardy bar to retrial. Id. (dictum).

1958. See, e.g., Andres v. United States, 333 U.S. 740, 748-49 (1948) (defendant in federal court 
entitled to unanimous verdict); Maxwell v. Dow, 176 U.S. 581, 586 (1900) (same); Thompson v. Utah. 
170 U.S. 343, 355 (1898) (same).

1959. See Apodaca v. Oregon, 406 U.S. 404, 410-12 (1972) (conviction by ten votes of twelve-mem
ber jury in state prosecution satisfies sixth amendment right to jury trial); cf. Johnson v. Louisiana, 406 
U.S. 356, 359-63 (1972) (conviction by nine votes of twelve-member jury does not violate reasonable 
doubt standard under due process guarantee).

1960. 441 U.S. 130 (1979).
1961. Id. at 134, 138-39 (conviction for nonpetty offense by five of six jurors threatens fairness of 

proceeding; savings of time and expense from accepting less than unanimous verdict only speculative). 
The Court reasoned that the threats to a fair trial inherent in the use of a five-member jury are equally 
potent in the acceptance of less than a unanimous verdict of a six-member jury. Id. at 138. In Brown v. 
Louisiana, 447 U.S. 323 (1980), the Court applied the rule in Burch retroactively only because the rule 
fundamentally implicates the fairness of a jury trial. 447 U.S. at 334.

1962. See Duren v. Missouri, 439 U.S. 357, 359-60 (1979) (jury selection system exempting any wo
man requesting not to serve violates sixth amendment when disproportionate underrepresentation of 
women in jury venires results); Taylor v. Louisiana, 419 U.S. 522, 531 (1975) (jury selection system

Juries historically have been comprised of twelve persons.1953 The Supreme 
Court, however, has held that a jury of fewer than twelve1954 but more than 
five1955 members satisfies the sixth amendment. The Court has reasoned that a 
jury of less than six would promote inaccuracy and would not fully represent 
minority views in the community.1956 Rule 23(b) of the Federal Rules of Crim
inal Procedure permits parties in federal court to stipulate to a waiver of a 
twelve-member jury if the agreement is in writing and approved by the trial 
court.1957

Although the Supreme Court has consistently recognized the defendant’s 
right to a unanimous verdict in a jury trial,1958 it has ruled that a state court 
conviction by less than a unanimous verdict of a twelve-member jury satisfies 
the sixth amendment.1959 In Burch v. Louisiana ,1960 however, the Court held 
that a conviction by five members of a six-member jury violates the sixth 
amendment right to a jury trial.1961

JURY SELECTION

Challenges to Selection Procedure. A defendant may demonstrate a vio
lation of his sixth amendment right to a trial by an impartial jury by proving 
that the jury venire did not represent a fair cross-section of the community.1962 
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In Duren v. Missouri'^3 the Supreme Court held that to establish a prima facie 
violation a defendant must show that a distinctive community group1964 was 
not fairly represented in the venire from which the jury was chosen1965 and 
that this underrepresentation was due to systematic exclusion of the group in 
the jury selection process.1966

When jurors are selected in an intentionally discriminatory fashion, the 
equal protection clause of the fourteenth amendment provides an additional 
basis for challenging the composition of a petit1967 or grand jury.1968 To estab
lish a prima facie case of discriminatory selection, a defendant must demon
strate that members of the identifiable class to which he belongs were 
substantially and thus, by inference, purposefully underrepresented on the 
jury.1969 This term in United States v. Perez-Hernandez'™ the Eleventh Cir
cuit held that although the “fair cross-section” protection of the sixth amend
ment does not provide a basis for challenging the selection of a grand jury 
foreman,1971 the equal protection clause does provide such a basis.1972

excluding women from duty unless they request to serve violates sixth amendment when systematic 
exclusion of women from jury venires results). In Lee v. Missouri, 439 U.S. 461 (1979) (per curiam), the 
Supreme Court held that Duren applies retroactively to all juries sworn after Taylor because the deci
sion in Duren announced no constitutional standards other than those already established in Taylor. Id. 
at 462.

1963. 439 U.S. 357 (1979).
1964. See id. at 364 (women distinctive group); Peters v. Kiff, 407 U.S. 493, 498 (1972) (blacks well- 

defined class of citizens); United States v. Berry, 627 F.2d 193, 196 (9th Cir. 1980) (American Indians 
distinctive group).

1965. Duren v. Missouri, 439 U.S. at 364-66 (1979) (women underrepresented when constitute 54% 
of community but only 15% of venires); cf. United States v. Yazzie, 660 F.2d 422, 427-28 (10th Cir. 
1981) (4.29% statistical disparity between Indians in general population and those qualified for jury 
service not sufficient to establish underrepresentation of Indians on jury venires), cert, denied. 102 S. Ct. 
1282 (1982); United States v. Hawkins, 661 F.2d 436, 442 (5th Cir. 1981) (1.75% and 5.45% statistical 
disparity between women and blacks respectively in general population and those in pool of qualified 
jurors within permissible limits).

1966. Duren v. Missouri, 439 U.S. at 366-67 (exemption criteria for women caused disproportionate 
and consistent exclusion of women from jury venires). The government may rebut a prima facie sixth 
amendment violation by showing that the systematic exclusion manifestly and primarily advances a 
significant state interest. Id. at 367-68; see United States v. Benmuhar, 658 F.2d 14, 19-20 (1st Cir. 
1981) (no sixth amendment violation despite systematic exclusion of non-English-speaking persons 
from federal juries sitting in Puerto Rico because English proficiency requirement advances significant 
government interest in conducting trial in national language), cert, denied, 102 S. Ct. 2927 (1982); cf. 
Brown v. Harris, 666 F.2d 782, 784 (2d Cir. 1981) (nonautomatic exclusion of 21-28 year olds request
ing to be excused because of interference with education justified by significant state interest in well- 
educated citizenry), cert, denied, 102 S. Ct. 2017 (1982).

1967. Castenada v. Partida, 430 U.S. 482, 492-93 (1977).
1968. Swain v. Alabama, 380 U.S. 202, 203-04 (1965).
1969. See Castenada v. Partida, 430 U.S. 482, 494-96 (1977) (statistical disparity between 79% Mexi- 

can-Americans in general population and 39% Mexican-Americans in group summoned to serve on 
grand jury sufficient to establish prima facie case).

1970. 672 F.2d 1380 (11th Cir. 1982) (per curiam).
1971. Id. at 1385.
1972. Id. at 1386; see Guice v. Fortenberry, 661 F.2d 496, 498-99 (5th Cir. 1981) (en banc) (system

atic exclusion of blacks from service as grand jury foremen violates equal protection clause). Both the 
Perez-Hernandez and Guice courts noted that the Supreme Court in Rose v. Mitchell. 443 U.S. 545, 551 
n.4 (1979), had assumed without deciding that discrimination in the selection of foremen violates the 
equal protection clause. United States v. Perez-Hernandez, 672 F.2d at 1386; Guice v. Fortenberry, 661 
F.2d at 499. In Rose the Supreme Court held that the testimony of three grand jury foremen that they 
had no knowledge of any black ever serving as foreman was insufficient to establish a prima facie case. 
443 U.S. at 565-74.
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The Jury Selection and Service Act of 1968 (JSSA)1973 establishes statutory 
guidelines for selecting grand and petit juries in federal courts.1974 Congress 
promulgated the JSSA to codify and implement the sixth amendment require
ment that juries be selected randomly from a fair cross-section of the commu
nity.1975 The defendant must follow the statutory procedures for alleging a 
violation of the JSSA before the court will entertain his challenge.1976 To 
prove a violation of the JSSA, the defendant must show that the government 
substantially failed to comply with JSSA jury selection procedures.1977

1973. 28 U.S.C. §§ 1861-1876 (1976 & Supp. IV 1980).
1974. Id.
1975. Id. § 1861 (1976). This term the Eleventh Circuit held that the JSSA does not govern chal

lenges to the selection of grand jury foremen because a single person cannot embody a cross-section of 
the community. United States v. Perez-Hernandez, 672 F.2d 1380, 1384-85 (11th Cir. 1982) (per 
curiam).

1976. 28 U.S.C. § 1867(e) (1976) (statutory procedures exclusive means for challenging failure to 
comply with JSSA); see United States v. Raineri, 670 F.2d 702, 707 (7th Cir. 1982) (exclusive procedure 
for challenging selection of petit jurors under § 1867(d) is motion for stay of proceedings); United 
States v. Bearden, 659 F.2d 590, 595, 600 (5th Cir. 1981) (failure to file timely jury challenge under 
§1867(a) apparently forecloses challenge), cert, denied, 102 S. Ct. 1993 (1982).

1977. 28 U.S.C. § 1867(a) (1976); see United States v. Bearden, 659 F.2d 590, 600, 603-09 (5th Cir.
1981) (failure randomly to select venire not substantial violation; failure to post notices of venire draw
ings not substantial violation; errroneous dismissals and disqualifications based on age, occupation, 
intradistrict moves and prior service not substantial violations; permanent dismissals of 0.7% of persons 
qualified to serve not substantial violation because number excused insignificant), cert, denied, 102 S. 
Ct. 1993 (1982).

1978. 28 U.S.C. § 1863 (1976 & Supp. IV 1980). The district court plan must prescribe a source of 
names, in addition to the voter lists, for use when necessary to foster the policy of the JSSA Id. 
§ 1863(b)(2) (1976).

1979. See United States v. Wesevich, 666 F.2d 984, 990-91 (5th Cir. 1982) (use of voter registration 
lists as sole source of jurors not violation of JSSA when defendant failed to show exclusion of Hispanic 
Americans based on anything other than failure to register); United States v. Apodaca, 666 F.2d 89, 93 
(5th Cir. 1982) (use of voter registration lists as sole source of jurors not violation of JSSA when defend
ant failed to show exclusion of Hispanic-Americans and young people based on anything other than 
failure to register); United States v. Brummitt, 665 F.2d 521, 529 (5th Cir. 1981) (use of voter registra
tion lists as sole source of jurors not violation of JSSA when defendant failed to show significant under
representation of Hispanics), cert, denied, 102 S. Ct. 2244 (1982).

1980. 28 U.S.C. §§ 1867(d), (f) (1976); see United States v. Lawson, 670 F.2d 923, 926 (10th Cir.
1982) (remanding to allow defendant to inspect jury selection records).

1981. Dennis v. United States, 339 U.S. 162, 171-72 (1950) (voir dire guarantees right to impartial 
jury by allowing defendant to expose prospective jurors’ actual bias).

1982. Fed. R. Crim. P. 24(a).

The JSSA requires each judicial district, through the use of voter registra
tion lists or lists of actual voters, to devise a plan for randomly selecting ju
rors.1978 A defendant can challenge the lists used by demonstrating that they 
do not represent a fair cross-section of the community and that such under
representation is a result of systematic exclusion of a class of qualified citi
zens.1979 The JSSA entitles the defendant seeking to challenge the jury 
selection process to inspect and copy relevant records and papers used by the 
jury commission when such records are not public or otherwise available.1980

Voir Dire. To secure the right to a fair and impartial jury, the defendant
can evaluate bias of prospective jurors through voir dire examination.1981 The 
trial court may conduct the voir dire examination or may permit defense coun
sel to do so.1982 The trial court has broad discretion to determine the most 
effective method of conducting the voir dire and to decide whether to ask the 
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questions suggested by counsel.1983 The court, however, must ask potential ju
rors questions sufficient to reveal the possibility of prejudice.1984 Because voir 
dire is merely a mechanism to detect the presence of bias,1985 a reviewing court 
will reverse only if the defendant shows that he was denied a fair trial as a 
result of an improperly conducted voir dire. 1986

Last term in Rosales-Lopez v. United States™* 1 the Supreme Court decided 
whether a trial court’s voir dire must include, upon the defendant’s request, an 
inquiry into the prospective juror’s possible racial or ethnic prejudice against 
the defendant.1988 A plurality of the Court held that, in the absence of “special 
circumstances,” the Constitution does not require such an inquiry.1989 The plu
rality explained that “special circumstances” exist if racial issues are “inextri
cably bound up with the conduct of the trial.”1990 Pursuant to its supervisory 
authority over the federal courts, the plurality further ruled that the failure to 
grant a defendant’s request for a specific inquiry is reversible error if circum
stances indicate that a reasonable possibility existed that racial or ethnic 
prejudice might have influenced the jury.1991 The plurality noted that the pos
sibility of racial or ethnic prejudice always exists when a defendant accused of

1983. Ham v. South Carolina, 409 U.S. 524, 527-28 (1973); see United States v. Brooks, 670 F.2d 148, 
152 (11 th Cir.) (trial j udge’s refusal to ask specific questions proposed by defense counsel not abuse of 
discretion when court’s own examination adequate), cert. denied, 102 S. Ct. 2943 (1982); United States 
v. Caggiano, 667 F.2d 1176, 1178 (5th Cir. 1982) (per curiam) (trial judge’s refusal to question prospec
tive jurors about credibility they would attach to testimony of FBI employee not abuse of discretion 
when court’s voir dire examination and jury instructions sufficient); United States v. Poludniak, 657 
F.2d 948, 956 (8th Cir. 1981) (trial judge’s refusal to ask questions concerning content of pretrial public
ity not abuse of discretion when questions concerning type and amount of publicity to which jurors 
exposed sufficient to determine whether jurors impartial); United States v. Pimentel, 654 F.2d 538, 542 
(9th Cir. 1981) (trial judge’s refusal to ask questions proposed by defendant to probe jurors’ attitudes 
toward legality of wiretapping not abuse of discretion when court’s own examination adequate); Martin 
v. Warden. Huntingdon State Corr. Inst., 653 F.2d 799, 806-07 (3d Cir. 1981) (trial judge’s refusal to 
inquire into jurors’ attitudes or opinions other than those “fixed” not per se violation of accused’s right 
to impartial jury), cert, denied, 102 S. Ct. 1019 (1982); cf. United States v. Flores-Elias, 650 F.2d 1149,
1151 (9th Cir.) (trial judge’s failure to ask questions suggested by defendant upon appeal not abuse of 
discretion when no objection raised at voir dire), cert, denied, 102 S. Ct. 2943 (1982).

1984. See United States v. Hawkins, 658 F.2d 279, 282-85 (5th Cir. 1981) (cursory questioning of 
jury as group insufficient when nature of pretrial publicity and exposure of 48 of 56 prospective jurors 
to publicity raise significant possibility of prejudice; specific inquiry required into substance of informa
tion each juror read or heard).

1985. Ham v. South Carolina, 409 U.S. 524, 525-27 (1973).
1986. See United States v. Cassel, 668 F.2d 969, 970-71 (8th Cir. 1982) (affirming conviction despite 

trial judge’s unjustified refusal to ask questions requested by defendant; examination not so insufficient 
as to require reversal when court reviewed same issues at different point in proceeding and defendant 
failed to show actual prejudice), cert, denied, 102 S. Ct. 2957 (1982); United States v. Archie, 656 F.2d 
1253, 1261 (8th Cir. 1981) (affirming conviction despite trial judge’s refusal to ask additional questions 
about racial bias; examination not so insufficient as to require reversal when court asked general ques
tions regarding jurors’ bias, prejudice and partiality).

1987. 451 U.S. 182 (1981) (plurality opinion).
1988. See id. at 187-88 (prosecution of Mexican defendant for aiding illegal entry of Mexican aliens 

into country).
1989. Id. at 189-90.
1990. Id. at 189. The plurality noted that “special circumstances” do not always exist when, as in

Ristaino v. Ross, 424 U.S. 589 (1976), the defendant represents a different racial or ethnic group than 
the victim. 451 U.S. at 190. Only when there are more substantial indications that racial prejudice will 
affect the jurors’ decision does the Constitution require specific inquiry. Id. j k

1991. td. at 190-91. Federal trial courts are thereby held to a higher standard than that required by 
the Constitution. Id. at 190. The plurality added that in the federal courts if the defendant claims a 
meaningful ethnic difference between himself and the victim, his voir dire request ordinarily should be 
granted to preserve the appearance and reality of a fair trial. Id. at 191 n.7. 
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a violent crime belongs to a different racial or ethnic group than the victim.1992

Challenges for Cause and Peremptory Challenges. The trial court may
exclude for cause any member of a jury venire whose w/r dire responses indi
cate the possibility of bias.1993 The defendant also may challenge prospective 
jurors based on lack of competence to serve.1994 Because the trial judge has 
broad discretion in excluding a juror for cause,1995 the denial of a challenge for 
cause warrants reversal only when prejudice results.1996

In 1968 the Supreme Court held in Witherspoon v. Illinois'991 that a court in 
a case involving capital punishment could not exclude jurors for cause solely 
because they opposed the death penalty.1998 Subsequently, in Adams v. 
Texas1999 the Supreme Court held that a juror’s opposition to capital punish
ment is not a basis for disqualification unless it prevents the juror from impos
ing the death penalty despite the juror’s belief that the evidence beyond a 
reasonable doubt warrants such a penalty.2000 This term in Granviel v. Es-

1992. Id. at 192. In a concurring opinion. Justice Rehnquist, although purporting to agree with most 
of the plurality’s reasoning, objected to the per se rule applicable in federal trials involving interracial 
or interethnic violent crimes. Id. at 194 (Rehnquist, J„ with Burger, C.J., concurring). Justice Rehnquist 
was primarily concerned that the plurality’s use of the terms “violent crimes” and "different racial 
groups” would generate litigation to determine their meanings. Id. at 195. Rather than adopt a per se 
rule, Justice Rehnquist would allow the trial court to determine on a case-by-case basis whether cir
cumstances require specific inquiry into prejudice. Id.

1993. 28 U.S.C. § 1866(c)(2) (1976 & Supp. IV 1980 ) (court may exclude prospective juror for in
ability to render impartial service); r/' United States v. Lawson, 670 F.2d 923, 926 (10th Cir. 1982) 
(upholding judge’s refusal to exclude government employees from jury considering violations of federal 
laws); United States v. Apodaca, 666 F.2d 89, 93-94 (5th Cir. 1982) (upholding judge's refusal to ex
clude former FBI employee who testified that she might give prosecutor slightly more deference, but 
that she could be impartial); United States v. Archie, 656 F.2d 1253, 1259 (8th Cir. 1981) (upholding 
judge’s refusal to exclude customers of bank that defendant allegedly robbed, employees of other 
banks, and relatives of police officers).

1994. 28 U.S.C. § 1865 (1976 & Supp. IV 1980) (qualified juror must be citizen of United States, at 
least 18 years old, resident for one year of judicial district in which trial held, able to read, write, 
understand, and speak English, mentally and physically capable of performing jury service, and free 
from criminal charge or conviction punishable by more than one year in prison).

1995. See United States v. Lawson, 670 F.2d 923, 926 (10th Cir. 1982) (judge’s refusal to exclude for 
cause government employee not abuse of discretion); United States v. Apodaca. 666 F.2d 89. 94-95 (5th 
Cir. 1982) (judge’s refusal to exclude for cause juror previously employed by FBI not abuse of 
discretion).

1996. See United States v. Archie, 656 F.2d 1253, 1259 (8th Cir. 1981) (refusal to exclude for cause 
jurors doing business at bank that defendant allegedly robbed not prejudicial; reversal not warranted); 
United States v. Bruton, 647 F.2d 818, 826 (8th Cir.) (refusal to exclude for cause jurors exposed to 
pretrial publicity not prejudicial; reversal not warranted), cert, denied, 454 U.S. 868 (1981).

1997. 391 U.S. 510 (1968).
1998. Id. at 520, 522 (when all jurors expressing qualms about capital punishment excluded for 

cause, jury not impartial because not representative of general population). Witherspoon held that a 
court could exclude for cause jurors who said they could never vote to impose the death penalty or that 
they would refuse even to consider its imposition. Id. at 513-14; see Smith v. Balkcom, 660 F.2d 573. 
578 (5th Cir. 1981) (exclusion for cause of veniremen unable to impose death penalty under any cir
cumstances does not deny defendant right to impartial jury), cert, denied, 102 S. Ct. 3495 (1982). If a 
trial court fails to follow Witherspoon, an appellate court need not reverse the conviction when the jury 
recommends only a life sentence, not the death penalty. Bumper v. North Carolina. 391 U.S. 543, 545 
(1968); cf. Moore v. Estelle, 670 F.2d 56, 57 (5th Cir. 1982) (exclusion on grounds broader than Wither
spoon precludes imposition of death penalty).

1999. 448 U.S. 38 (1980).
2000. Id. at 44. The Adams decision applied the Witherspoon doctrine to a bifurcated capital sen

tencing procedure in which the jury, if it finds the defendant guilty, considers punishment in a subse
quent sentencing proceeding. Id. at 45-46. Adams found that the trial court had excluded 
impermissibly potential jurors who stated that they would be “affected” by the possibility of the death 
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telle1001 the Fifth Circuit found a Witherspoon violation when the trial court 
excluded for cause a prospective juror who merely expressed conscientious 
scruples against the death penalty.* 2001 2002 2003 In addition, in Aiderman v. Austin1001 
the Fifth Circuit held that a juror’s unwillingness to act as foreman and sign a 
verdict imposing the death penalty did not constitute a sufficient basis for dis
qualification when the juror was able to vote for execution.2004

penalty, but who apparently meant only that the potentially lethal consequences of their decisions 
would require them to deliberate with greater seriousness and gravity or would involve them emotion
ally. Id. at 49-50. The trial court also had excluded impermissibly other potential jurors who were 
unable to state positively whether or not their deliberations in any way would be “affected.” Id. at 50.

2001. 655 F.2d 673 (5th Cir. 1981), cert, denied, 102 S. Ct. 1636 (1982).
2002. Id. at 678 (juror who states “I don’t think I could” apply death penalty should not be excluded 

under Witherspoon).
2003. 663 F.2d 558 (5th Cir. 1981).
2004. Id. at 563-64.
2005. See Swain v. Alabama, 380 U.S. 202, 220-22 (1965) (peremptory challenges not subject to 

equal protection clause challenge by either party).
2006. Fed. R. Crim. P. 24(b) (for offenses punishable by death, government and defendant each 

allowed 20 peremptory challenges; for offenses punishable by imprisonment for more than one year, 
government allowed six and defendant allowed ten; for offenses punishable by imprisonment for less 
than one year, government and defendant each allowed three). The trial judge may award extra per
emptory challenges in certain circumstances. See United States v. Marcano-Garcia, 622 F.2d 12, 16 
(1st Cir. 1980) (approving grant of extra peremptory challenges as safeguard against prejudice from 
pretrial publicity).

2007. See United States v. Bryant, 671 F.2d 450, 455 (11th Cir. 1982) (trial court may require that 
peremptory challenges be exercised jointly or apportioned in multidefendant cases); United States v. 
Roe, 670 F.2d 956, 961 (11th Cir. 1982) (judge did not abuse discretion when government and defend
ant required to exercise peremptory challenges simultaneously, even though two challenges over
lapped); United States v. Blouin, 666 F.2d 796, 799 (2d Cir. 1981) (defendant required to use last 
challenge without knowing identity of replacement for prior challenge not deprived of reasonable use 
of peremptory challenges); United States v. Pimentel, 654 F.2d 538, 540-41 (9th Cir. 1981) (when local 
rule allows parties to strike jurors alternately and provides that party waives challenge by passing, 
defendant who passes not deprived of challenges allowed).

2008. Swain v. Alabama, 380 U.S. 202, 222 (1965). See generally Comment, The Prohibition of 
Group-Based Stereotypes in Jury Selection Procedures 25 VlLL. L. Rev. 339, 355-56 (1980) (suggesting 
balancing of Swain presumption of legitimate prosecutorial use of peremptory challenges against repre
sentative cross-section rule to attain jury impartiality); Recent Development—Racial Discrimination in 
Jury Selection, 41 Alb. L. Rev. 623, 629-32 (1977) (discussing when defendant can attack prosecutor’s 
peremptory challenges).

2009. Swain v. Alabama, 380 U.S. 202, 222-24 (1965) (evidence insufficient to establish that prosecu
tor’s use of peremptory challenge caused continuous and systematic exclusion of blacks from juries), see 
United States v. Brooks, 670 F.2d 148, 151 (11th Cir.) (when four of five black members of venire struck 
by prosecution, peremptory challenges upheld because no showing of continuous or systematic exclu
sion of blacks), cert, denied, 102 S. Ct. 2943 (1982); United States v. Lewis, 651 F.2d 1163, 1164 (6th Cir. 
1981) (when two of two black members of venire struck by prosecution, peremptory challenges upheld 
because no showing of continuous or systematic exclusion of blacks). See generally Comment, Curbing 

The right to peremptory challenges is essential to a fair trial and must be 
exercised freely.2005 The Federal Rules of Criminal Procedure limit the 
number of peremptory challenges that the parties may exercise.2006 The trial 
judge, however, has broad discretion over the method of exercising the 
challenges.2007

The Supreme Court has established a presumption that the prosecutor exer
cises peremptory challenges only to obtain a fair and impartial jury.2008 To 
overcome this presumption, a defendant alleging that a prosecutor exercised 
such challenges to discriminate unlawfully against a particular group must es
tablish that the prosecutor’s use of peremptory challenges resulted in a contin
uous and systematic exclusion of that group from jury panels.2009
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CONTROL OF THE JURY

Contamination by Trial Participants and Officials. A defendant has the
right to a jury that is not prejudiced by extraneous influence.2010 Prejudice is 
presumed when communication or contact concerning matters pending before 
the jury is made otherwise than pursuant to known court rules or judicial in
struction and is made without full knowledge of all parties.2011 To determine 
whether contact with third parties is prejudicial, the trial court investigates the 
circumstances of the contact and its effect upon the jurors.2012 If the contact is 
prejudicial, the defendant is entitled to a new trial.2013

Prosecutorial Abuse of Peremptory Challenges—the Available Alternatives, 3 W. New Eno. L. Rev. 223, 
228-29 (1980) (Swain burden insurmountable; some defendants have won reversals relying on state 
constitutional grounds); 13 Suffolk U.L. Rev. 1082, 1090-92 (1979) (Swain burden insurmountable; 
California constitution affords relief when use of peremptory challenges abused).

2010. See Remmer v. United States, 347 U.S. 227, 229 (1954) (third party communication with juror 
about pending jury matter presumptively prejudicial when made without full knowledge of parties).

2011. Id. at 229; cf. Bruce v. Duckworth, 659 F.2d 776, 782 (7th Cir. 1981) (juror’s exposure to 
conversations of spectators in courtroom not presumptively prejudicial); United States v. Archie, 656 
F.2d 1253, 1255 (8th Cir. 1981) (jurors’ view of defendants entering courtroom in custody of two mar
shals not prejudicial); United States v. Carr, 647 F.2d 867, 868 (8th Cir. 1981) (juror’s brief and inad
vertent view of defendant handcuffed and in waist chain before trial not prejudicial), cert, denied, 102 S. 
Ct. 303 (1982).

2012. Remmer v. United States, 347 U.S. 227, 230 (1954) (trial court determines circumstances of 
contact and effect upon jurors in hearing at which all interested parties may participate); see United 
States v. Phillips, 664 F.2d 971, 996-1000 (5th Cir. 1981) (when juror bribed during trial, sequestration 
of jury, repeated questioning, hearing to determine extent of contact, and appropriate jury instructions 
sufficient to protect against juror bias), cert, denied, 102 S. Ct. 2695 (1982); United States v. Tashjian, 
660 F.2d 829, 835 (1st Cir. 1981) (when government improperly investigated potential juror’s bias, 
court’s general questioning of jurors sufficient to determine prejudice); United States v. Reyes, 645 F.2d 
285, 288 (5th Cir. 1981) (when trial judge dismissed two jurors to whom defendant’s sister had spoken, 
individual interview of jurors aware of incident sufficient to find bias); cf. Bruce v. Duckworth, 659 
F.2d 776, 782 (7th Cir. 1981) (neither evidentiary hearing nor questioning required to determine 
whether exposure to spectators’ comments prejudiced jurors).

2013. Remmer v. United States, 347 U.S. 227, 229-30 (1954). The defendant, however, inadvertently 
may waive his right to a new trial by failing to object promptly to or inform the court of any potentially 
prejudicial contacts. See infra note 2052 (discussing waiver of right to new trial).

2014. 102 S. Ct. 940 (1982).
2015. AZ at 945 (citing Remmer v. United States, 347U.S. 227 (1954)). In Phillips the Court upheld 

the trial court’s decision that a juror who applied for a job with the District Attorney’s office during the 
trial remained unbiased. Id. at 944.

2016. Id. at 946.
2017. See Patterson v. Colorado, 205 U.S. 454, 462-63 (1907) (dictum) (juries should consider only 

evidence and argument heard in open court); United States v. Bagnariol, 665 F.2d 877, 885 (9th Cir. 
1981) (if reasonable possibility that extraneous material influenced verdict, new trial required), cert, 
denied, 102 S. Ct. 2040 (1982); United States v. Bruscino, 662 F.2d 450, 457-58 (7th Cir. 1981) (same).

2018. See Rogers v. United States, 422 U.S. 35, 40 (1975) (note regarding jury’s ability to add quali

The defendant’s right to an impartial jury may be prejudiced by a juror’s 
contacts outside the courtroom. This term in Smith v. Phillips20™ the Supreme 
Court reaffirmed the rule that the defendant, at a separate hearing, must show 
that the contact with a third party actually biased a juror.2015 The Court held 
that bias may not be implied from the circumstances of the contact, but must 
be proved by the defendant.2016

Material in the Jury Room. Materials not presented in open court that
find their way into the jury room may create prejudice.2017 To determine 
whether this kind of material has influenced a verdict, courts examine the na
ture of the material,2018 the manner in which it was conveyed,2019 and the ex
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tent to which jurors considered it in reaching their conclusion.2019 2020 For 
example, the Fifth Circuit this term in Fortenberry v. Maggio1®1' held that 
prejudice does not necessarily result when jurors take notes during the trial 
and use them during deliberations.2022 Accordingly, the trial judge has discre
tion whether to allow jurors to take notes.2023 2024 On the other hand, in United 
States v. Bassler1™ the Eighth Circuit this term found that jurors’ notes taken 
from a book not in evidence were an extrinsic influence that gave rise to a 
rebuttable presumption of prejudice.2025

fying phrase to guilty verdict prejudicial); United States v. Bagnariol, 665 F.2d 877, 887 (9th Cir. 1981) 
(juror’s independent library research not prejudicial because immaterial and duplicated material 
presented in open court), cert, denied, 102 S. Ct. 2040 (1982); United States v. Bruscino, 662 F.2d 450, 
458 (7th Cir. 1981) (prison documents linking defendant to Mexican Mafia prejudicial); United States 
v. Friedland, 660 F.2d 919, 928 (3rd Cir. 1981) (financial record not admitted in evidence but sent to 
jury room not prejudicial because inconsequential when weighed against other evidence), cert, denied, 
102 S. Ct. 2268 (1982).

2019. See Rogers v. United States, 422 U.S. 35, 40 (1975) (prejudicial when judge without consulting 
counsel sent note to jury).

2020. See id. at 36-37, 40-41 (prejudice strongly suggested when jury deliberated two hours, sent 
inquiry to judge, and rendered verdict five minutes after receiving reply); United States v. Bruscino, 662 
F.2d 450, 458-59 (7th Cir. 1981) (reasonable possibility of prejudice when jury exposed near beginning 
of trial to material linking defendant to Mexican Mafia).

2021. 664 F.2d 1288 (5th Cir. 1982).
2022. Id. at 1292.
2023. Id.
2024. 651 F.2d 600 (8th Cir. 1981).
2025. Id. at 603. In Bassler a juror had brought into the jury room notes taken from a book of 

parliamentary procedure. Id. The appellate court upheld the lower court’s determination that defend
ants were not actually prejudiced by the jury’s use of the notes for purely procedural purposes. Id.

2026. See Chandler v. Florida, 449 U.S. 560, 574 (1981) (any highly publicized criminal trial 
presents risk of compromising defendant’s right to fair trial); Murphy v. Florida, 421 U.S. 794, 799 
(1975) (adverse publicity not presumed to deny defendant fair trial; totality of circumstances indicates 
whether publicity deprived defendant of impartial jury).

2027. Irvin v. Dowd, 366 U.S. 717, 722 (1961).
2028. Murphy v. Florida, 421 U.S. 794, 800 (1975); Irvin v. Dowd, 366 U.S. 717, 723 (1961); see 

United States v. Dozier, 672 F.2d 531, 546-47 (5th Cir. 1982) (transfer unnecessary because voir dire on 
pretrial publicity indicated prospective jurors held no fixed opinions and would render verdict based 
solely on evidence presented in court); United States v. Malmay, 671 F.2d 869, 875-76 (5th Cir. 1982) 
(transfer unnecessary even though public polls indicated 48% surveyed had heard of case because voir 
dire sufficient to detect any prejudice); United States v. Chagra, 669 F.2d 241, 251-54 (5th Cir. 1982) 
(conviction upheld despite pretrial publicity in national magazines because jurors fair and impartial), 
United States v. Miller, 666 F.2d 991, 999 (5th Cir.) (trial fair despite jurors’ exposure to pretrial public
ity because judge found that jurors could render verdict based upon evidence presented in court), cert, 
denied, 102 S. Ct. 2044 (1982); United States v. Bruton, 647 F.2d 818, 826 (8th Cir.) (exposure to 
pretrial publicity acceptable because prospective jurors said they could be fair), cert, denied, 454 U.S. 
868 (1981).

2029. United States v. Dozier, 672 F.2d 531, 546-47 (5th Cir. 1982) (voir dire adequately guarded 
against prejudice from pretrial publicity); United States v. Malmay, 671 F.2d 869, 875-76 (5th Cir. 
1982) (same); United States v. Chagra, 669 F.2d 241, 253-54 (5th Cir. 1982) (same); see United States v.

Pretrial and Trial Publicity. Publicity either before or during trial may
prejudice jurors and, thus, may violate a defendant’s right to an impartial 
jury.2026 The constitutional requirement of impartiality, however, does not 
limit jury membership to persons ignorant of the facts and issues involved in 
the case.2027 Individuals, however, must be able to lay aside impressions or 
opinions shaped by exposure to pretrial media and render a verdict based 
solely on evidence presented during trial.2028 To safeguard against prejudice 
from publicity, courts rely on voir dire questions,2029 as well as on questions
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and instructions during trial.2030

Colacurcio, 659 F.2d 684, 689 (5th Cir. 1981) (individual voir dire questioning not required because 
pretrial publicity did not create “significant potential of prejudice”), cert, denied, 102 S. Ct. 1635 (1982); 
United States v. Hawkins, 658 F.2d 279, 285 (5th Cir. 1981) (when 48 of 56 members of jury panel 
heard or read about case involving conspiracy, criminal enterprising, and racketeering, failure to con
duct individual voir dire required reversal); United States v. Mayo, 646 F.2d 369, 373-74 (9th Cir.) 
(individual voir dire unnecessary because jurors all said they had not seen or heard about case in media 
and because pretrial publicity not substantial), cert, denied, 102 S. Ct. 979 (1981).

2030. See United States v. Phillips, 664 F.2d 971, 997 (5th Cir. 1981) (collective questioning of jury 
and repeated warnings to avoid exposure to publicity sufficient), cert, denied, 102 S. Ct. 2695 (1982); 
United States v. Attell, 655 F.2d 703, 705-06 (5th Cir. 1981) (news stories of defendant’s previous con
viction for same offenses highly prejudicial; reversal required when trial judge refused to question jury 
about exposure to stories); United States v. Jackson, 649 F.2d 967, 974-76 (3d Cir.) (same), cerZ. denied, 
454 U.S. 1034 (1981).

2031. See Murphy v. Florida, 421 U.S. 794, 800, 802-03 (1975) (when juror claims impartiality, de
fendant must show individual bias or community deeply hostile to accused); United States v. Garza, 
664 F.2d 135, 138-40 (7th Cir. 1981) (neither pervasive, inflammatory publicity nor prejudice of jurors 
shown), cert, denied, 102 S. Ct. 1620 (1982); Baldwin v. Blackburn, 653 F.2d 942, 948 (5th Cir. 1981) 
(juror prejudice presumed in habeas cases only if pretrial publicity pervasive and expressly prejudicial); 
Martin v. Warden, Huntingdon State Corr. Inst., 653 F.2d 799, 804-06 (3d Cir. 1981) (trial not unfair 
when defendant failed to show that publicity caused actual prejudice or that press coverage corrupted 
trial), «rZ. denied, 102 S. Ct. 1019 (1982); United States v. Flores-Elias, 650 F.2d 1149, 1150-51 (9th Cir. 
1981) (factual, nonaccusatory pretrial publicity not presumed prejudicial; two jurors aware of case not 
prejudiced because neither had formed opinion); Bronstein v. Wainwright, 646 F.2d 1048, 1051-52 (5th 
Cir. 1981) (per curiam) (neither pervasive, inflammatory publicity nor prejudice to jurors shown).

2032. See United States v. Porcaro, 648 F.2d 753, 756-58 (1st Cir. 1981) (trial not unfair when de
fendant failed to show actual prejudice or pervasive media influence during trial).

2033. United States v. Burchinal, 657 F.2d 985, 996-97 (8th Cir.), cert, denied, 454 U.S. 1086 (1981); 
United States v. Hood, 593 F.2d 293, 296 (8th Cir. 1979); see also United States v. Porcaro, 648 F.2d 
753, 757 (1st Cir. 1981) (dicta) (discussing same procedures).

2034. United States v. Burchinal, 657 F.2d 985, 996-97 (8th Cir.), cert, denied, 454 U.S. 1086 (1981) 
(quoting United States v. Hood, 593 F.2d 293, 296-97 (8th Cir. 1979)).

2035. United States v. Burchinal, 657 F.2d at 996-97; see United States v. Richardson, 651 F.2d 1251, 
1253 (8th Cir. 1981) (sufficient threat of prejudice to require determination of amount of juror exposure 
to publicity).

2036. United States v. Burchinal, 657 F.2d at 997.
2037. Id.
2038. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 580 (1980) (plurality opinion) (reversal 

required when judge closed trial without explaining why other procedures inadequate to prevent juror 
prejudice).

2039. Id. at 581 n.18.

To establish impermissible juror partiality before trial, the defendant must 
show that publicity either prejudiced an individual juror or caused pervasive 
hostility within the community.2031 A defendant alleging prejudice from pub
licity occurring during the trial must make the same showing.2032 The Eighth 
Circuit has specified procedures for determining whether trial publicity has 
deprived a defendant of a fair trial.2033 A court first must examine the potential 
of the publicity to prejudice jurors.2034 If a danger of prejudice exists, the court 
must question the jurors to see if they have been exposed to the publicity,2035 
and, if so, to gauge its effect.2036 Finally, the court must determine what meas
ures are necessary to protect the accused.2037

A plurality of the Supreme Court has held that the first amendment guaran
tees the press and the public access to criminal trials unless sufficient interest in 
closing the proceedings exists.2038 The plurality expressly refrained from defin
ing the circumstances that would justify exclusion of the public from all or part 
of a criminal trial,2039 but implied that a judge could close a trial if no other 
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procedures would safeguard against prejudicial publicity.2040
Broadcasts of pretrial and trial events may impair the jurors’ ability to de

cide without extraneous influence the issue of guilt.2041 Moreover, the pres
ence of broadcast equipment at trial may affect the conduct of trial participants 
so adversely that the defendant is denied due process of law.2042 Televising 
criminal trials, however, is not unconstitutional.2043 Thus, state courts may ex
periment with electronic media coverage of criminal trials.2044

Jury Irregularities. A judge may encourage a jury to break a dead
lock.2045 If the jury sends the judge an inquiry, the judge should consult coun
sel before responding and should respond in open court.2046 A judge who 
concludes that the jury cannot overcome a deadlock may, after informing 
counsel, declare a mistrial.2047 A court may not inquire into the deliberative 
process of the jury.2048 Courts must leave undisturbed even an inconsistent 
verdict if the evidence supports it.2049

The trial court may remove a juror during trial only if it is convinced that 
the juror is unable to perform his duty.2050 The court may continue the trial 
with a substitute juror.2051 Failure to object in a timely manner to juror mis-

2040. See id. at 580-81 (closure order unconstitutional because record failed to indicate that seques
tration inadequate to prevent juror prejudice). A judge, however, may deny the press and public access 
to pretrial suppression hearings to ensure that potential jurors are not exposed to prejudicial publicity. 
Gannett Co. v. DePasquale, 443 U.S. 368, 378-79 (1979); cf. United States v. Criden, 675 F.2d 550, 560- 
61 (3d Cir. 1982) (district court must consider alternatives to and state on record reasons for closing 
pretrial proceedings).

2041. Chandler v. Florida, 449 U.S. 560, 575, 581 (1981) (prejudice from broadcasts possible but not 
inherent).

2042. Id. at 581.
2043. Id. at 582-83.
2044. Id. at 582-83 (states may experiment because broadcasts not per se unconstitutional and states 

not subject to Supreme Court’s supervisory power).
2045. In Allen v. United States, 164 U.S. 492 (1896), the Supreme Court explicitly approved the trial 

court’s practice of admonishing deadlocked juries to make a further effort to reach a verdict. Id. at 501. 
See infra notes 2128-31 (discussing Allen charge).

2046. Rogers v. United States, 422 U.S. 35, 39 (1975).
2047. See United States v. Ross, 626 F.2d 77, 81 (9th Cir. 1980) (trial judge should question jury 

regarding deadlock upon receipt of note reporting impasse after eight hours of deliberations but need 
not immediately declare mistrial); United States v. Hotz, 620 F.2d 5, 7 (1st Cir. 1980) (declaring mistrial 
on basis of apparent jury deadlock without first informing counsel reversible error).

2048. See United States v. Cargo Serv. Stations, Inc., 657 F.2d 676, 684-85 (5th Cir. 1981) (juror’s 
statement that verdict did not represent belief of any juror immaterial; postverdict inquiries into mental 
processes of jurors impermissible), cert, denied, 102 S. Ct. 1712 (1982). See generally Fed. R. Evid. 
606(b) (juror may testify about whether outside influence or extraneous prejudicial information im
properly reached jury, but not about effect of anything upon his or other jurors’ mental processes).

2049. See United States v. Cargo Serv. Stations, Inc., 657 F.2d 676, 684-85 (5th Cir. 1981) (convic
tion of corporations permissible even though all corporate agents acquitted), cert, denied, 102 S. Ct. 
1712 (1982); United States v. Previte, 648 F.2d 73, 80 (1st Cir. 1981) (inconsistent verdict not grounds 
for acquittal).

2050. Fed. R. Crim. P. 24(c); see United States v. Sears, 663 F.2d 896, 899-900 (9th Cir. 1981)
(judge’s inquiry sufficient to detect bias when juror commended witness for speaking clearly and 
loudly), cert, denied, 102 S. Ct. 1731 (1982); United States v. Perez, 658 F.2d 654, 662-63 (9th Cir. 1981) 
(juror’s angry outburst concerning translation of testimony justified her removal from jury); United 
States v. Holder, 652 F.2d 449, 451 (5th Cir. 1981) (failure to question juror who allegedly fell asleep 
not abuse of discretion when court observed juror and concluded juror not asleep). -

2051. Fed. R. Crim. P. 24(c); see United States v. Phillips, 664 F.2d 971, 990-92 (5th Cir. 1981) 
(substitution of alternate for juror taken ill on second day of deliberations permissible when jury in
structed to begin deliberations anew).
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conduct constitutes waiver of the objection.2052

2052. See United States v. Dean, 667 F.2d 729, 732-34 (8th Cir.) (en banc) (right to new trial waived 
because counsel aware at trial of juror bias but failed to object before verdict returned), ceri, denied, 102 
S. Ct. 2296 (1982); Gray v. Hutto, 648 F.2d 210, 211-12 (4th Cir. 1981) (same); cf. United States v. 
Previte, 648 F.2d 73, 80 (1st Cir. 1981) (failure to preserve objection to jury verdict results in waiver of 
right to claim that verdict impermissibly ambiguous).

2053. See Lakeside v. Oregon, 435 U.S. 333, 341-42 (1978) (trial judge ultimately responsible for 
conduct of fair and lawful trial); Geders v. United States, 425 U.S. 80, 86 (1976) (trial judge must 
ensure proper conduct of trial and determine questions of law).

2054. See Geders v. United States, 425 U.S. 80, 86 (1976) (trial judge must have broad power to cope 
with complexities and contingencies inherent in adversary process).

2055. See United States v. Tunsil, 672 F.2d 879, 880 (11th Cir. 1982) (appellate court refused to 
overturn trial court decision to admit evidence of extrinsic offense when no clear abuse of discretion); 
United States v. Collins, 652 F.2d 735, 739 (8th Cir. 1981) (appellate court refused to overturn trial 
court decision to limit cross-examination when no clear abuse of discretion), cert, denied, 102 S. Ct. 
1251 (1982). But cf. United States v. Jannotti, 673 F.2d 578, 606 (3d Cir.) (trial judge usurped function 
of jury by acquitting defendants after jury conviction of entrapment when jury’s decision was based on 
direct observation of video-taped evidence), cert, denied, 102 S. Ct. 2906 (1982).

2056. See United States v. Criden, 648 F.2d 814, 817-19 (3d Cir. 1982) (discretionary decisions of 
trial judge subject to higher standard of review when not based on court’s familiarity with particular 
case).

2057. See In re Grand Jury Proceedings (Harrisburg), 658 F.2d 211, 215 (3d Cir. 1981) (no abuse of 
discretion in issuing bench warrant to compel witness to appear pursuant to grand jury subpoena when 
witness’ counsel sought continuance one day prior to witness’ appearance on grounds of inconvenience 
and nothing supported claim, and when witness did not show any factor outweighing prosecutor’s inter
est in securing witness’ appearance before grand jury term expired).

2058. See United States v. Sampol, 636 F.2d 621, 683 (D.C. Cir. 1980) (per curiam) (no abuse of 
discretion when trial judge refused to disclose to criminal defendant grand jury testimony of defend
ant’s potential witness because no prior cases required such disclosure); cf. Charles v. Wade, 665 F.2d 
661, 664 (5th Cir.) (trial judge abused discretion in refusing to allow deposition needed to preserve alibi 
testimony of inmate when sole reason for denial was close of discovery period), cert, denied, 102 S. Ct. 
2300 (1982); United States v. Mills, 641 F.2d 785, 790 (9th Cir.) (trial judge abused discretion in order
ing government to produce statements of witnesses government did not intend to call when order con
travened language of Jencks Act), cert, denied, 454 U.S. 902 (1981).

2059. 639 F.2d 239 (5th Cir. 1981).

CONDUCT OF THE TRIAL JUDGE

The trial judge is responsible both for ruling on substantive issues and for 
ensuring a procedurally fair trial.2053 Because the trial judge is in the best 
position to review the proceedings and must confront the unexpected events 
and differing factual situations inherent in a criminal prosecution, appellate 
courts afford the trial judge broad discretion in a variety of matters, ranging 
from preliminary proceedings through sentencing.2054 Thus, an appellate 
court generally will not reverse a decision of the trial court unless there has 
been a clear abuse of discretion.2055 If, however, the judge’s decision was not 
based on first-hand observations of the trial proceedings, a reviewing court will 
give the judge less deference and consider both the relevance and the weight of 
the factors on which the trial judge’s decision was based.2056

Control of Pretrial Proceedings. The trial judge exercises discretion to
control the investigative stages of a prosecution through enforcement of grand 
jury subpoenas.2057 The trial judge also has broad discretion to control the 
direction of pretrial discovery.2058 Constitutional constraints, however, may 
limit a trial judge’s discretion in enforcing sanctions against a defendant for 
violation of pretrial discovery orders. Last term in United States v. Davis,2059 
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for example, the Fifth Circuit held that a trial judge’s decision to exclude de
fense witnesses as a sanction for violation of a pretrial discovery order was an 
abuse of discretion.2060 The Davis court held that the sixth amendment forbids 
exclusion of otherwise admissible evidence solely to enforce criminal discovery 
rules.2061 This term in United States v. Perez,2062 however, the same Court of 
Appeals held that a trial judge’s decision to preclude a defense witness from 
testifying as a sanction for the defendant’s failure to comply with discovery 
orders2063 was not an abuse of discretion when the witness’ testimony would 
have done little to undermine the “formidable” evidence of the defendant’s 
guilt.2064

The trial judge exercises discretion over pretrial decisions including the ap
pointment of counsel,2065 the severance of trials of joint defendants,2066 and

2060. Id. at 243-45. In Davis the trial court excluded witnesses who would have testified that the 
government witness had a poor reputation for truth in the community. Id. at 241. The trial court 
refused to let the defense witnesses testify on the grounds that their names were not on the witness fist 
provided to the government pursuant to a pretrial discovery order. Id. at 242.

2061. Id. at 243.
2062. 648 F.2d 219 (5th Cir.), cert, denied, 102 S. Ct. 516 (1981).
2063. In Perez defense counsel was precluded from calling a doctor as a witness as a sanction for his 

failure to reveal medical examination reports to the government until four days before trial. Id. at 222- 
23.

2064. Id. at 223. The Perez court noted, however, that although the trial judge had acted within his 
discretion, a lesser sanction than witness preclusion would have been preferable. Id.; see Thomas v. 
Wyrick, 687 F.2d 235, 241 (8th Cir. 1982) (harmless error to exclude defense witness as discovery sanc
tion when testimony would not have affected jury verdict).

2065. See Musidor v. Great American Screen, 658 F.2d 60, 64-65 (2d Cir. 1981) (no abuse of discre
tion when trial judge appointed as prosecutor in criminal contempt action counsel who had represented 
plaintiff in civil case against defendant to try case against defendant when criminal contempt action 
arose from same civil litigation), cert, denied, 445 U.S. 440 (1982); United States v. Reed, 658 F.2d 624, 
628-29 (8th Cir. 1981) (no abuse of discretion when trial judge denied motion to appoint co-counsel 
from town in which offense occurred when defendant represented by counsel in town in which prosecu
tion occurred and when defendant failed to make required showing of necessity), cert, denied, 102 S. Ct. 
1636 (1982).

2066. Rule 14 of the Federal Rules of Criminal Procedure provides that the court may order sever
ance of defendants if it appears that a defendant or the government is prejudiced by the joinder. Fed. 
R. Crim. P. 14(a). Rule 12 requires the defendant to raise the request for severance prior to trial. Fed. 
R. Crim. P. 12(b)(5). See United States v. Lochan, 674 F.2d 960, 967-69 (1st Cir. 1982) (no abuse of 
discretion when trial judge denied motion for severance when factors militating against severance out
weighed prejudice caused by defendant’s voluntary absence from trial and evidence admitted against 
codefendant not overwhelmingly prejudicial to defendant); United States v. Reeves, 674 F.2d 739, 744- 
46 (8th Cir. 1982) (no abuse of discretion when trial judge denied motion for severance when prosecu
tor carefully compartmentalized evidence as to separate defendants and trial judge instructed jury re
peatedly); United States v. Kabbaby, 672 F.2d 857, 863 (11th Cir. 1982) (no abuse of discretion when 
trial judge denied motion for severance when defendant’s acquittal on five of six counts demonstrated 
jury’s ability to separate evidence); United States v. West, 670 F.2d 675, 680 (7th Cir.) (no abuse of 
discretion when trial judge denied motion for severance when codefendant’s testimony only contra
dicted government’s case and could not exculpate codefendants), cert, denied, 102 S. Ct. 2944 (1982); 
United States v. Phillips, 664 F.2d 971, 1017-18 (5th Cir. 1981) (no abuse of discretion when trial judge 
denied motion for severance when pattern of marijuana racketeering indicated common scheme con
necting all defendants, trial judge instructed jury carefully, and jury verdict acquitting defendants on 
some counts showed ability to compartmentalize evidence), cert, denied, 102 S. Ct. 2965 (1982); United 
States v. Howell, 664 F.2d 101, 106 (5th Cir. 1981) (no abuse of discretion when trial judge denied 
motion for severance when evidence of one codefendant’s reputation did not prejudice other defend
ant), cert, denied, 102 S. Ct. 1641 (1982); United States v. Reed, 658 F.2d 624, 629-30 (8th Cir. 1981) 
(no abuse of discretion when trial judge denied motion for severance when evidence subject to easy 
compartmentalization, some of evidence introduced would have been admissible against defendant in 
separate trial because of conspiracy charge, and defendant’s other allegations established only some 
possibility of more likely acquittal); United States v. Sellers, 658 F.2d 230, 231 (4th Cir. 1981) (per 
curiam) (no abuse of discretion when trial judge denied motion for severance when codefendants de- 



1982] Project: Criminal Procedure 629

the severance of multiple counts against a single defendant.* 2067 In addition, 
the trial judge may exercise discretion by granting motions for change of 
venue2068 or transfer.2069

fenses conflicted only as to trial strategy in presenting witnesses). But see United States v. Bledsoe, 674 
F.2d 647, 657-59 (8th Cir. 1982) (trial judge abused discretion in denying motion for severance when 
indictment showed no common scheme connecting defendants and when complex factual background 
overwhelmed jury’s ability to compartmentalize evidence).

2067. Rule 14 of the Federal Rules of Criminal Procedure allows the trial court to separate trials of 
counts when it appears that a defendant or the government is prejudiced by the joinder of offenses. 
Fed. R. Crim. P. 14. Rule 12 requires the defendant to request the separation prior to trial. Fed. R. 
Crim. P. 12(b)(5). See United States v. Kenny, 654 F.2d 1323, 1344-46 (9th Cir. 1981) (no abuse of 
discretion when trial judge denied motion for severance of tax evasion counts when counts arose out of 
same transaction as fraud and conspiracy counts and when testimony on tax evasion counts admissable 
on other counts); United States v. Kelley, 635 F.2d 778, 780-81 (10th Cir. 1980) (no abuse of discretion 
when trial judge denied motion for severance of bank robbery and possession of firearms counts when 
both formed part of common scheme); United States v. Dennis, 625 F.2d 782, 801-02 (8th Cir.) (no 
abuse of discretion in denying motion for severance of multiple counts of extortion when evidence of 
other counts would have been admissible to show intent at separate trials on any single count), cert, 
denied, 449 U.S. 923 (1980).

2068. See United States v. Alvarado, 647 F.2d 537, 540 (5th Cir. 1981) (no abuse of discretion when 
trial judge granted motion for change of venue when benefit to defendant of avoiding prejudicial pub
licity outweighed additional travel and lodging expenses and costs to subpoena witnesses); United 
States v. Pry, 625 F.2d 689, 691 (5th Cir. 1980) (per curiam) (no abuse of discretion when trial judge 
denied motion for change of venue when inconvenience to government witnesses who all lived in area 
in which offense occurred and indictment returned outweighed convenience of venue change to defend
ant who had moved to another town prior to trial), cert, denied, 450 U.S. 925 (1981).

2069. Rule 21 of the Federal Rules of Criminal Procedure allows the trial judge upon motion of the 
defendant to order transfer to another district to avoid prejudice, to prevent inconvenience to parties or 
witnesses, or to further the interests of justice. Fed. R. Crim. P. 21. Cf. United States v. Espinoza, 641 
F.2d 153, 161-62 (4th Cir.) (no abuse of discretion when trial judge denied defendant’s offer to stipulate 
to partial guilty plea in return for transfer when defendant not present at trial, similar charge denied 
previously, and offer not timely filed), cert, denied, 454 U.S. 841 (1981).

2070. Compare Sneed v. Smith, 670 F.2d 1348, 1353-55 (4th Cir. 1982) (trial judge abused discretion 
in failing to hold evidentiary hearing on defendant’s ineffective assistance of counsel claim when trial 
court based denial on government’s speculative explanation of defense counsel’s failure to subpoena 
readily available and potentially exculpatory witnesses) and United States v. Barnes, 662 F.2d 777, 782 
(D.C. Cir. 1980) (trial judge abused discretion in conducting evidentiary hearing on ineffective assist
ance of counsel charge without notifying current defense counsel) and Stokes v. United States, 652 F.2d 
1, 1-2 (7th Cir. 1981) (per curiam) (trial judge abused discretion in failing to hold adversary hearing 
when defendant’s competency genuinely disputed) with United States v. Alexander, 673 F.2d 287, 289 
(9th Cir. 1982) (per curiam) (no abuse of discretion when trial judge denied motion for hearing on 
alleged congressional misclassification of cocaine as narcotic when courts repeatedly upheld classifica
tion) and United States v. Veatch, 647 F.2d 995, 1004 (9th Cir. 1981) (no abuse of discretion when trial 
judge declined to hold competency hearing when defendant’s offer of proof did not diminish weight of 
psychiatric reports and judge’s personal observations), cert, denied, 102 S. Ct. 2013 (1982).

2071. See Gannett Co. v. DePasquale, 443 U.S. 368, 391 (1979) (public has no sixth amendment 
right of access to pretrial criminal proceedings).

2072. 675 F.2d 550 (3d Cir. 1982). In Criden a newspaper appealed from the trial court’s denial of its 
motion for immediate access to the transcript of a pretrial hearing relating to the prosecution of four 
Abscam defendants. Id. at 552. The closed evidentiary hearing was not announced in open court, and 
no prior notice was given to the public. Id. The paper also appealed from a written order closing an 
evidentiary hearing during which the defendants proposed to call as witnesses several men facing Ab
scam charges in another jurisdiction. Id. at 553.

2073. Id. at 554. The Criden court based its first amendment holding on the following factors: (1) no

The trial judge determines both the procedural and substantive propriety of 
holding pretrial hearings.2070 In addition, the judge has discretion under the 
sixth amendment to bar the public from pretrial hearings.2071 2072 This term, how
ever, in United States v. Criden2012 the Third Circuit held that (1) the public 
has a first amendment right of access to pretrial suppression, due process, and 
entrapment hearings;2073 (2) motions for closure of such hearings must be 
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posted on the docket to give notice to the public;2074 and (3) before closing a 
pretrial hearing, a trial court must consider alternatives to closure and state on 
the record its reasons for rejecting the alternatives.2075

The trial judge has discretion prior to trial to decline to dismiss all or part of 
an indictment.2076 In contrast, a trial judge may dismiss an indictment only 
when government misconduct is greatly prejudicial or widespread and contin
uous.2077 Last term in United States v. Morrison2018 the Supreme Court held 

prior Supreme Court case controlled the resolution of the first amendment issue; (2) the historical ex
clusion of the public from pretrial criminal proceedings was irrelevant to the determination because the 
first amendment is to be interpreted in light of current values; and (3) the societal interests in fostering 
public understanding of the judicial system, promoting the public perception of fairness, providing a 
therapeutic outlet for public concern, hostility and emotion, preventing corruption, enhancing the per
formance of the legal profession involved, and discouraging perjury all mandated open court proceed
ings. Id. at 556. The Criden court limited the scope of its holding to pretrial suppression, due process, 
and entrapment proceedings and did not address whether the first amendment right of access extends to 
other pretrial proceedings or to situations in which the defendant’s right to a fair trial is not threatened. 
Id.

2074. Id. at 554. The Criden court reasoned that although the Constitution requires a court to grant 
some notice to the public before it closes a pretrial criminal hearing, individual notice is unwarranted 
and impractical in the context of criminal litigation. Id. at 559. The Criden court recognized, however, 
that the first amendment right of access would be denied if closure orders were made public only to 
those actually present in the court when the order is made. Id. In view of these considerations, the 
Criden court concluded that entry on the public docket would provide sufficient notice without unduly 
burdening the courts. Id. The court also exercised its supervisory power to require trial courts to docket 
such closure orders sufficiently in advance of any hearing or disposition of the order to provide the 
public with an opportunity to intervene. Id.

2075. Id. at 554. The Criden court did not decide whether the requirement of rejecting alternatives 
on the record is constitutionally required, but instead chose to require the statement under its supervi
sory powers. Id. at 561. Alternatives to closure fisted by the Criden court include holding a hearing 
immediately prior to jury sequestration; using voir dire continuance, severance, change of venue, or 
additional peremptory challenges; or giving special jury instructions. Id. at 562.

The court stressed the articulation requirement as an important basis for appellate review of closure. 
Id', cf. Sacramento Bee v. United States Dist. Court, 656 F.2d 477, 482-83 (9th Cir. 1981) (no abuse of 
discretion when trial judge closed pretrial hearings when judge considered some, though not all, possi
ble alternatives to closure and when record supported conclusion that alternatives would prejudice 
defendant’s right to fair trial), cert, denied, 102 S. Ct. 2257 (1982). The Criden court did not decide 
whether the trial court had abused its discretion in closing the pretrial hearing because the trial court 
had failed to consider alternatives to closure and, therefore, the appellate court had no record upon 
which to base an abuse of discretion ruling. Criden, 675 F.2d at 562. Because the pretrial hearing was 
closed without such consideration, however, the Criden court concluded that the trial court erred in 
refusing to give the newspaper the requested transcript of the closed proceedings. Id.

2076. See United States v. McLennan, 672 F.2d 239, 242-44 (1st Cir. 1982) (no abuse of discretion 
when trial judge declined to dismiss indictment when facts pleaded in indictment supported judge’s 
finding that defendant was sufficiently apprised of necessary element of willfulness); United States v. 
Gamer, 663 F.2d 834, 840 (9th Cir. 1981) (no abuse of discretion when trial judge declined to dismiss 
indictment for grand jury irregularities when indictment facially valid and when trial judge had or
dered full disclosure of grand jury testimony), cert, denied, 102 S. Ct. 1750 (1982).

The trial judge does not have the discretion to amend an indictment. United States v. Nicosia, 638 
F.2d 970, 976 (7th Cir. 1980), cert, denied, 452 U.S. 961 (1981); cf. United States v. Jones, 647 F.2d 696, 
700 (6th Cir.) (trial judge abused discretion when his instruction permitted jury to convict defendants 
for possession of destructive device even though indictment charged defendants only with construction 
of device), cert, denied, 102 S. Ct. 399 (1981). The power of material amendment lies with the grand 
jury, although the trial judge may correct typographical mistakes in the indictment. United States r. 
Nicosia, 638 F.2d at 976.

2077. See United States v. Brown, 602 F.2d 1073, 1077-78 (2d Cir.) (trial judge abused discretion in 
dismissing indictment on grounds government's use of unsupervised paid informant prejudiced defend
ant when government had promised to examine and modify procedures used), cert, denied, 444 U.S. 952 
(1979).

Courts have also held that the trial judge’s discretion to dismiss pro se civil actions filed by prisoners 
who technically do not comply with procedural requirements is limited. See Pardee v. Moses, 605 F.2d 
865, 865 n.l, 867 (5th Cir. 1979) (per curiam) (trial judge abused discretion in dismissing civil rights pro 
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that a trial court cannot dismiss an indictment because of a violation of the 
defendant’s sixth amendment right to counsel in the absence of actual 
prejudice.2079 The Court reasoned that relief as drastic as dismissal is inappro
priate when a violation has had no adverse impact upon the criminal 
proceedings.2080

Control at Trial. The trial judge’s responsibility to ensure that a trial is
fair requires the judge to make decisions concerning the admission of evi
dence,2081 the scope of cross-examination,2082 the subpoena of witnesses and 

se complaint filed by prisoner after prisoner failed to comply with court order for more definite state
ment when prisoner served but failed to file statement in good faith effort to comply with court order).

2078. 449 U.S. 361 (1981).
2079. Id. at 365-67. The Court assumed, without deciding, that federal agents who met with the 

defendant without her counsel’s knowledge or permission violated the sixth amendment. Id. at 364.
2080. Id. at 365. The Court condemned the government’s behavior as egregious, but suggested that 

measures less drastic than dismissal of the indictment are available for remedying a violation. Id. at 
367.

2081. See United States v. Tunsil, 672 F.2d 879, 881 (11th Cir. 1982) (no abuse of discretion in 
admitting evidence of extrinsic offense when statement admissible to prove res gestae of charged offense 
and relevant to show defendant’s intent to join conspiracy); United States v. Kabbaby, 672 F.2d 857, 
863-64 (11th Cir. 1982) (no abuse of discretion in excluding evidence of informant’s criminal record 
when informant did not testify and was not quoted as hearsay declarant at trial); United States v. Cole, 
670 F.2d 35, 36-38 (5th Cir. 1982) (no abuse of discretion in excluding evidence concerning intimida
tion of witness in insurance fraud trial when admitting evidence would introduce confusing collateral 
issues); United States v. West, 670 F.2d 675, 682 (7th Cir.) (no abuse of discretion in excluding expert 
testimony on issue of defendant’s intelligence when jury able to determine intelligence from defend
ant’s trial testimony), cert, denied, 102 S. Ct. 2944 (1982); United States v. Watson, 669 F.2d 1374, 1382- 
84 (11th Cir. 1982) (no abuse of discretion in admitting evidence revealed by government three days 
before trial in response to defendant’s discovery request; trial judge abused discretion in excluding 
opinion testimony solely for lack of evidentiary foundation when witnesses had personal knowledge); 
United States v. Skeet, 665 F.2d 983, 986 (9th Cir. 1982) (no abuse of discretion in admitting lay opin
ion testimony concerning whether shooting accidental); United States v. Valencia, 656 F.2d 412, 416 
(9th Cir.) (no abuse of discretion in admitting evidence not disclosed during discovery but which gov
ernment attempted to introduce at trial when trial judge allowed suppression hearing during trial and 
when defendant had received pretrial discovery of laboratory report of item), cert, denied, 102 S. Ct. 
356 (1981); Guam v. Dela Rosa, 644 F.2d 1257, 1261 (9th Cir. 1980) (no abuse of discretion in admit
ting photographs of victims’ bodies when only gruesome feature was blood). But see United States v. 
Dothard, 666 F.2d 498, 505 (11th Cir. 1982) (trial judge abused discretion in admitting evidence of 
defendant’s extrinsic acts on issue of intent when prosecutor attempted to use evidence to prove defend
ant’s propensity for lying and bad character in violation of rules of evidence); Valenzuela v. Griffin, 654 
F.2d 707, 710 (10th Cir. 1981) (trial judge abused discretion in admitting taped testimony of witness 
when judge relied solely on prosecutor’s word and service of subpoena as proof of good faith effort to 
secure presence of witness), cert, denied, 454 U.S. 877 (1981).

2082. See United States v. White, 671 F.2d 1126, 1130 (8th Cir. 1982) (no abuse of discretion in 
limiting defense counsel’s cross-examination of witness when defense counsel questioned IRS agent on 
issues of law); Wade v. Haynes, 663 F.2d 778, 782-83 (8th Cir. 1981) (no abuse of discretion in permit
ting cross-examination on matters detrimental to defendant’s case when questions related to relevant 
allegation and were not unfairly prejudicial), cert, granted, 102 S. Ct. 1968 (1982); United States v. 
Collins, 652 F.2d 735, 739 (8th Cir. 1981) (no abuse of discretion in limiting cross-examination after 
defense had already thoroughly questioned witness), cert, denied, 102 S. Ct. 1251 (1982); United States 
v. Tsui, 646 F.2d 365, 369 (9th Cir. 1981) (no abuse of discretion in limiting leading questions during 
cross-examination when defendant’s offer to prove witness’ adversity showed witness’ anticipated testi
mony lacked relevancy), cert, denied, 102 S. Ct. 1617 (1982); cf. United States v. American Horse, 671 
F.2d 286, 289 (8th Cir. 1982) (no abuse of discretion in reminding defense counsel of time constraints in 
questioning witnesses when defendant able to call all intended witnesses and pursue original line of 
questioning).

Judicial control over the scope of cross-examination may conflict with the defendant’s sixth amend
ment right of confrontation. See United States v. Sellers, 658 F.2d 230, 232 (4th Cir. 1981) (per curiam) 
(no abuse of discretion in limiting cross-examination designed to elicit testimony of prior bad acts and 
possible bias when relevance of questions unclear, risk of prejudice real, and when defendant’s sixth 
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other participants in the trial,2083 the disclosure of informants’ identities,2084 
the scope of closing arguments,2085 the acceptance of guilty pleas,2086 the grant 
of continuances,2087 and the conduct of other aspects of the trial.2088 The trial 
judge may also set aside a jury verdict and enter a judgment of acquittal when,

amendment right of confrontation not violated because defendant permitted to cross-examine witnesses 
on all nonperipheral and material aspects of case).

2083. See United States v. Bennett, 675 F.2d 596, 598 (4th Cir.) (no abuse of discretion in denying 
indigent's request to subpoena other prisoners to participate in lineup when trial court believed wit
nesses would only confuse trial proceedings without adding to accuracy of normal in-court identifica
tion proceedings), cert, denied, 102 S. Ct. 2306 (1982); United States v. Espinoza, 641 F.2d 153, 159 (4th 
Cir.) (no abuse of discretion in denying indigent’s request to subpoena witnesses when court found 
witnesses would merely present self-authenticating documents and cumulative evidence), cert, denied, 
102 S. Ct. 153 (1981); United States v. Bernard, 625 F.2d 854, 860 (9th Cir. 1980) (no abuse of discretion 
in denying indigent’s request to subpoena expert witness when testimony would not aid jury determina
tion of issues and when court would have granted government motion to exclude testimony).

2084. See United States v. Tham, 665 F.2d 855, 859-60 (9th Cir. 1981) (no abuse of discretion in 
failing to order disclosure of informant’s identity or camera interview of informant when government 
stipulated to informant’s statements in most favorable light possible to defendant), rw7. denied, 102 S. 
Ct. 2010 (1982); Johnson v. Wyrick, 653 F.2d 1234, 1239 (8th Cir. 1981) (no denial of due process in 
failing to order disclosure of tipster’s identity when tipster did not participate in or witness offense), cert, 
denied, 102 S. Ct. 1013 (1982).

2085. See United States v. Vincent, 648 F.2d 1046, 1051 (5th Cir. 1981) (no abuse of discretion in 
curtailing defense counsel’s closing comments on government’s failure to produce witness when witness 
had invoked fifth amendment); United States v. Baker, 638 F.2d 198, 203 (10th Cir. 1980) (no abuse of 
discretion in suggesting that defense limit attack on credibility of government witnesses during closing 
argument when counsel’s attack was elaborate and attenuated from precise issues of case). But see 
United States v. Biegelsen, 625 F.2d 203, 210 (8th Cir. 1980) (trial judge abused discretion in allowing 
government to make comments during closing arguments that bolstered key witness’ testimony through 
use of facts not in record).

2086. Fed. R. Crim. P. 11(e). See Barksdale v. Blackbum, 670 F.2d 22, 25 (5th Cir.) (no abuse of 
discretion in accepting guilty plea without first informing defendant that plea waived rights to jury trial, 
confrontation, and privilege against self-incrimination when defendant represented by counsel and 
waiver of rights was knowing and intelligent), cert, denied, 102 S. Ct. 2912 (1982).

Although the trial judge also has broad discretion to permit withdrawal of guilty pleas before sen
tencing, a trial judge may permit withdrawal of guilty pleas after sentencing only to correct manifest 
injustice. Fed. R. Crim. P. 32(d). See United States v. McKoy, 645 F.2d 1037, 1040 (D.C. Cir. 1981) 
(no abuse of discretion in denying defendant’s motion to withdraw guilty plea when trial judge satisfied 
defendant competent at time of plea, counsel’s advice adequate, and justifications defendant asserted 
for withdrawal were post hoc explanations rooted in fear of substantial sentence).

2087. See United States v. Reeves, 674 F.2d 739, 747-48 (8th Cir. 1982) (no abuse of discretion in 
denying motion for continuances to allow defendant’s new private attorney to appear in another trial 
and to allow additional time to prepare documents when both requests made on last business day 
before trial and defendant was represented by competent court appointed counsel); United States v. 
McDonald, 672 F.2d 864, 865-66 (11th Cir. 1982) (no abuse of discretion in denying motion for contin
uance to allow defendant additional time to subpoena witnesses, to prepare defense and to consider 
possible conflict of interest of attorney when defendant did not object to attorney’s representation of 
codefendant at first trial and only objected to representation on day of retrial); United States v. Sellers, 
658 F.2d 230, 231 (4th Cir. 1981) (per curiam) (no abuse of discretion in denying motion for continu
ance to allow additional time to prepare defense when imprisoned defendant, proceeding pro se, had 
several months to prepare and amendment of indictment granted one week prior to trial did not materi
ally alter charges); United States v. Veatch, 647 F.2d 995, 1005 (9th Cir. 1981) (no abuse of discretion in 
denying motion for continuance to allow defense counsel to settle personal problems when defendant 
already adequately represented by competent cocounsel), cert, denied, 102 S. Ct. 2013 (1982). But see 
United States v. Carlone, 666 F.2d 1112, 1116 (7th Cir. 1981) (trial judge abused discretion in revoking 
continuance and dismissing indictment under Speedy Trial Act when alternatives to dismissal existed 
and when government’s reasons for requesting continuance may have excluded period of continuance 
from time limitations of Act), cert, denied, 102 S. Ct. 2272 (1982).

2088. See United States v. Veatch, 647 F.2d 995, 1002 (9th Cir. 1981) (no abuse of discretion in 
precluding defendant from raising insanity defense at trial when motion to raise defense untimely 
filed), cert, denied, 102 S. Ct. 2013 (1982); United States v. Tsui, 646 F.2d 365, 368 (9th Cir. 1981) (no 
abuse of discretion in allowing witness to assert broad fifth amendment privilege when, on basis of 
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as a matter of law, the evidence received at trial is insufficient to support a 
guilty verdict.* 2089

knowledge of case and expected testimony, court legitimately could conclude witness could refuse to 
answer all relevant questions), cert, denied, 102 S. Ct. 1617 (1982).

The trial judge's discretion to determine whether to conduct a trial in the defendant’s absence is 
limited. See Fed. R. Crim. P. 43 (defendant shall be present at every stage of trial, although continued 
presence not required when defendant voluntarily absents himself after trial has commenced). Compare 
United States v. Benavides, 596 F.2d 137, 140 (5th Cir. 1979) (trial judge abused discretion in proceed
ing with trial during defendant’s voluntary absence without first considering likelihood trial could take 
place with defendant present) with United States v. Reed, 639 F.2d 896, 904 (2d Cir. 1981) (no abuse of 
discretion in commencing trial during defendant’s voluntary absence when trial court had already ad
journed proceeding once to avoid trial without defendant, government prepared to present many out- 
of-country witnesses, and codefendants ready to proceed). The Supreme Court has upheld the constitu
tionality of Rule 43. Taylor v. United States, 414 U.S. 17, 18 (1973) (per curiam).

2089. Fed. R. Crim. P. 29. See United States v. Jannotti, 673 F.2d 578, 606 (3d Cir.) (trial court 
abused discretion in setting aside jury verdict and determining defendants entitled to acquittal on 
ground of entrapment when court impermissibly substituted own judgment on credibility of witness, 
weight of evidence, and factual inferences for that of jury), cert, denied, 102 S. Ct. 2906 (1982); Arizona 
v. Manypenny, 672 F.2d 761, 766 (9th Cir. 1982) (trial judge abused discretion in granting, sua sponte, 
motion for judgment of acquittal premised on prosecution’s failure to present sufficient evidence on 
immunity defense when defense not raised by defendant, prosecution not required to disprove defense 
to establish all elements of crime charged, and evidence sufficient to sustain conviction on case 
presented).

2090. See United States v. Turkette, 656 F.2d 5, 10 (1st Cir.) (no abuse of discretion in directing 
defendants to sit together in first row of spectator section), rev’d on other grounds, 452 U.S. 576 (1981).

2091. See Harrell v. Israel, 672 F.2d 632, 636-37 (7th Cir. 1982) (no abuse of discretion in requiring 
defendant and witnesses to be shackled at trial when trial judge’s concern for security was justified by 
fact that defendant and witnesses were prisoners of maximum security institution and when trial judge’s 
steps to prevent jury from seeing restraints protected defendant from prejudice); United States v. Heldt, 
668 F.2d 1238, 1273 (D.C. Cir. 1981) (per curiam) (no abuse of discretion in ordering special security 
precautions when defendant organization was charged with committing hostile acts against govern
ment), cert, denied, 102 S. Ct. 1971 (1982).

2092. 443 U.S. 368 (1979).
2093. Id. at 391.
2094. Id. at 379-80.
2095. 448 U.S. 555 (1980) (plurality opinion).
2096. Id. at 580. The Court noted, however, that the first amendment rights of the public and press 

to attend trials are not absolute. Id. at 581 n.18.
2097. Id. at 580-81. The Court noted that trials, unlike pretrial proceedings, present alternatives to 

closure that satisfy the constitutional demands of a fair and open trial. Id. at 581. Among these alterna
tives are excluding or sequestering witnesses during the trial. Id.

2098. Id. at 581 n.18.
The trial judge has discretion to exclude nonparty witnesses from the courtroom to prevent them 

from hearing the testimony of other witnesses. Fed. R. Evid. 615. The judge must sequester nonparty 
witnesses, however, on demand of the defendant. Id.

The trial judge has discretion to regulate physical arrangements made for 
the trial in and around the courtroom including the seating of the defend
ants2090 and security measures.2091 The trial judge has varying degrees of dis
cretion to control the admittance of spectators to pretrial and trial proceedings. 
In Gannett Company v. DePasquale,2092 for example, the Supreme Court held 
that the sixth amendment does not bar the trial judge from excluding the pub
lic from pretrial criminal hearings.2093 The Court reasoned that the sixth 
amendment’s guarantee of a public trial is for the benefit of the defendant 
alone.2094 Last term in Richmond Newspapers, Inc. v. Virginia ,209S however, the 
Court held that the public’s right to attend criminal trials is implicit in the first 
amendment.2096 A trial judge, therefore, may close a trial only on the basis of 
an overriding interest articulated in the findings.2097 The court declined to de
fine the circumstances justifying closure.2098
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This term several circuits have considered the scope of the trial judge’s dis
cretion .to grant or deny permission to broadcasters to recopy audio and video 
tape evidence. In 1978, in Nixon v. Warner Communications, Inc.2099 the 
Supreme Court recognized the public’s common law right of access to judicial 
records and documents.2100 The Court held, however, that because the right of 
access is not absolute, the decision regarding access is best left to the discretion 
of the trial judge, to be exercised in light of the relevant facts and circum
stances of the case.2101

Trial courts applying the rule announced in Warner Communications gener
ally balance the public’s common law right of access against the defendant’s 
constitutional right to a fair trial.2102 In balancing the relevant factors on both 
sides of the equation, the courts have articulated differing standards for deter
mining the weight the trial judge should afford to the common law right of 
public access.2103

2099. 435 U.S. 589 (1978).
2100. Id. at 597-99. Warner Communications involved a broadcaster’s attempts to obtain court per

mission to copy, broadcast, and sell to the public portions of tapes relating to the Watergate investiga
tion after the tapes had been admitted into evidence. Id. at 595.

2101. Id. at 599. Although the Court refused to release the tapes, it based its decision on the Presi
dential Recordings Act which restricts release of presidential materials. Id. at 603. The Court therefore 
did not have to weigh the competing interests advanced by the parties. Id. at 602.

2102. Upon balancing the relevant factors several courts have favored the defendant’s right to a fair 
trial. Compare United States v. Edwards, 672 F.2d 1289, 1296 (7th Cir. 1982) (no abuse of discretion in 
denying public broadcasters permission to recopy audio recording admitted into evidence during crimi
nal trial because pending tax evasion charges against defendant made possibility of second trial more 
than hypothetical and potentially adverse publicity arising from broadcast posed threat to drawing fair 
and impartial jury in second trial) and Belo Broadcasting Corp. v. Clark, 654 F.2d 423, 431-32 (5th Cir. 
1981) (no abuse of discretion in denying broadcasters permission to copy audio tapes introduced into 
evidence during criminal trial when trial judge based denial on right of yet-to-be tried defendant to fair 
trial; appellate court unwilling to assume trial judge ignored possibility of using alternative procedures 
in making denial) United States v. Hubbard, 650 F.2d 293, 317-20 (D.C. Cir. 1981) (trial judge 
abused discretion in ordering that church documents not employed in criminal prosecution or motion 
to suppress be unsealed for public inspection; strong presumption of access did not outweigh potential 
prejudice to defendant when public had previous access to courtroom proceedings and memoranda, 
counsel had not used documents in examining witnesses, judge had not referred to them in his decision, 
they had not been included in stipulated record, no previous access had been granted to the tapes, 
defendants had raised strong objections to unsealing order and had standing to assert privacy and 
property interests in documents, possibility of prejudice to defendants by sensational disclosure strong, 
and defendants introduced documents at motion to suppress only to demonstrate illegality of search). 
In several other cases, courts have favored public access. Compare In re Application of NBC, 635 F.2d 
945, 952-53 (2d Cir. 1980) (no abuse of discretion in granting permission to networks to copy and 
televise tapes entered into evidence during criminal trial of Abscam defendants; strong presumption of 
access outweighed prejudice potentially resulting to defendant from broadcast even though evidence 
remained subject to challenge by defendants, trials of other Abscam defendants still in progress, juries 
not yet chosen to try other indictments pending against defendants) with In re Application of NBC, 653 
F.2d 609, 614-18 (D.C. Cir. 1981) (trial judge abused discretion in denying public broadcasters post
trial permission to inspect and copy Abscam video and audio tape evidence introduced during criminal 
trial because presumption of public access outweighed potential prejudice potentially resulting to de
fendants from broadcast when interest in avoiding risk of prejudice at second trial only hypothetical, 
defendants failed to show grave risk of prejudice, and pending due process motions did not attack 
integrity of tapes) and United States v. Criden, 648 F.2d 814, 829 (3d Cir. 1981) (trial judge abused 
discretion in denying broadcasters permission to copy video and audio tapes admitted into evidence 
and played during criminal trial of two city council members when judge accorded insufficient weight 
to presumption of access and to educational and informational benefit from broadcast and accorded 
undue weight to nature of video evidence, effect of publicity, risk of unfair trial, concerns about admis
sibility of tapes, prejudicial nature of tapes, and prohibition against televising live trial proceedings). 
See generally Note, Access to Taped Evidence: Bringing the Picture into Focus, 71 Geo. L.J. 191 (1982).

2103. For example, the Second, Third and District of Columbia Circuits have held that a strong
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The Third and Fifth Circuits have also explicitly discussed the scope of ap
pellate review to be given to the trial judge’s decision on access. The Third 
Circuit in United States v. Criden2'04 reasoned that because a decision to re
lease tapes is not dependent on the trial judge’s particular observations, the 
appellate court is free to consider both the relevance and weight of the factors 
utilized by the trial judge.* 2104 2105 In contrast, the Fifth Circuit in Belo Broadcast
ing Corp. v. Clark2'06 limited its review of the trial judge’s decision to an abuse 
of discretion standard.2107 The Fifth Circuit argued that the Third Circuit’s 
broad scope of review was inappropriate because the consideration of compet
ing values involved in the cases concerns the efficient administration of justice 
and the provision of fair trials.2108

presumption in favor of public access exists and is entitled to significant weight when the trial judge 
considers the relevant facts and circumstances. See United States v. Hubbard, 650 F.2d 293, 317 (D.C. 
Cir. 1981) (acknowledging important presumption in favor of public access to all facets of criminal 
proceedings); United States v. Criden, 648 F.2d 814, 818 (3d Cir. 1981) (recognizing strong presumption 
that material introduced into evidence at trial should be made reasonably accessible in manner suitable 
for copying and broad dissemination); In re Application of NBC, 635 F.2d 945, 952-53 (2d Cir. 1980) 
(strong presumption in favor of access to items entered into evidence at public sessions of trial exists 
such that when physical evidence is in form that permits inspection and copying without significant risk 
of impairing integrity of evidence or interfering with orderly conduct of trial only “most compelling 
circumstances” should prevent contemporaneous public access). In contrast, the Fifth Circuit held this 
term that the presumption in favor of access is only “one of the interests to be weighed.” Belo Broad
casting Corp. v. Clark, 654 F.2d 423, 434 (5th Cir. 1981) (emphasis in original). In United States v. 
Edwards, 672 F.2d 1289 (7th Cir. 1982), the Seventh Circuit articulated a test that lies in between the 
Second Circuit’s “compelling circumstances” test and the Fifth Circuit’s deferential approach. The 
Edwards court held that when the common law right of access and the defendant’s constitutional right 
to a fair trial conflict, a court may deny access only on the basis of articulable facts known to the court. 
Id. at 1294. The Edwards court stressed that a trial court must clearly state the basis of its ruling on the 
record in order to permit appellate review of whether the trial court considered and gave appropriate 
weight to the relevant factors. Id.

2104. 648 F.2d 814 (3d Cir. 1981).
2105. Id. at 818.
2106. 654 F.2d 423 (5th Cir. 1981).
2107. Id. at 431.
2108. Id. at 431 &431 n.18.
2109. 28 U.S.C. § 636(b)(1) (1976); see Braxton v. Estelle, 641 F.2d 392, 397 .(5th Cir. 1981) (per 

curiam) (trial judge did not err in adopting magistrate’s recommendation that habeas petition be denied 
even though defendant had not yet filed objections when court had afforded defendant ten days to file 
objections; even assuming defendant lacked sufficient time in which to file, error harmless because of 
factual nature of dispute); cf. Kershner v. Mazurkiewicz, 670 F.2d 440, 443 (3d Cir. 1982) (trial judge 
did not err in denying preliminary injunction when denial based on magistrate’s thoughtful 
recommendation).

2110. 447 U.S. 667 (1980).
2111. This test was first articulated in Mathews v. Eldridge, 424 U.S. 319, 334-35 (1976).
2112. Raddatz, 447 U.S. at 676. In Raddatz the defendant claimed that the district court’s accept

ance of a magistrate’s credibility assessments without first hearing live testimony violated the due pro
cess clause of the fifth amendment. Id. at 677.

A trial judge in his discretion may adopt a magistrate’s findings of fact and 
recommendations.2109 In United States v. Raddatz2"0 the Supreme Court con
sidered the following three factors2111 in determining whether a trial court’s 
acceptance of a magistrate’s findings satisfies due process: (1) the private inter
ests affected; (2) the risk that the process accorded will result in an erroneous 
detemination balanced against the probable value of added procedural safe
guards; and (3) the public interest and administrative burdens resulting from 
the imposition of additional procedures.2112 The Court concluded that due 
process does not require the trial judge to hear the challenged testimony before 
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accepting a magistrate’s findings.2113
In Louis v. Blackburn2"4 the Fifth Circuit reached the issue, reserved in 

Raddatz, of whether a trial judge may reject a magistrate’s credibility findings 
without hearing testimony regarding the disputed findings.2115 The Fifth Cir
cuit held that when the constitutional rights of a criminal defendant are impli
cated. a district court judge may not reject a magistrate’s credibility 
assessments without first hearing the live testimony of the witnesses in
volved.2116 The Blackburn court stressed that the “crucial” consideration that 
altered the due process balance in favor of requiring additional procedures was 
the probable value that the additional procedural safeguards of the new hear
ing would have in avoiding an erroneous determination.2117

The trial judge has broad discretion to control jury selection,2118 jury se
questration during trial,2119 and jury deliberations.2120 In addition, the trial 
judge has discretion to determine whether action must be taken to avoid poten
tial jury bias resulting from prejudicial publicity.2121

2113. Id. at 680. The Court held that the statutory scheme established under 28 U.S.C. § 636(b)(1) 
(1976) affords adequate protection to the defendant’s due process interests by allowing the judge per
sonally to hear testimony when he deems necessary. Raddatz, 447 U.S. at 680.

2114. 630 F.2d 1105 (5th Cir. 1980).
2115. Id. at 1108-09. In Blackburn the trial judge rejected the magistrate’s recommendation to grant 

a writ of habeas corpus. Id. at 1107. The magistrate had recommended granting the writ because he 
felt that the defendant’s guilty plea was involuntary. Id.

2116. Id. at 1109.
2117. Id. at 1110. The court noted that its decision was limited to credibility questions involved in 

the determination of critical fact issues affecting constitutional rights. Id. at 1109n.3. Cf. United States 
v. Turner, 628 F.2d 461, 465 (5th Cir. 1980) (trial judge did not clearly err in rejecting magistrate’s 
credibility finding when trial judge conducted de novo hearing, took testimony, and reviewed magis
trate’s report before rejecting magistrate’s views), cert, denied, 451 U.S. 988 (1981).

2118. See United States v. Cassel, 668 F.2d 969, 970-71 (8th Cir.) (reversal not required by unjusti
fied refusal to ask specific question requested by defense counsel on voir dire when trial judge’s ques
tions deemed sufficient), cert, denied, 102 S. Ct. 2957 (1982); United States v. Roberson, 650 F.2d 84, 87 
(5th Cir.) (trial judge did not err in instructing potential jurors on legal definitions during voir dire\ cert, 
denied, 102 S. Ct. 675 (1981); Piepenburg v. Cutler, 649 F.2d 783, 791-92 (10th Cir. 1981) (no abuse of 
discretion in denying defense counsel’s request to challenge jurors for cause outside of presence of 
jury). But see United States v. Patterson, 648 F.2d 625, 630 (9th Cir. 1981) (trial judge abused discre
tion in limiting examination of jurors to avoid tainting jury when questions insufficient to detect possi
blejuror prejudice resulting from overlapping venires).

2119. See United States v. Phillips, 664 F.2d 971, 998 (5th Cir. 1981) (no abuse of discretion in 
releasing jury from sequestration despite considerable trial publicity when judge admonished jury to 
avoid media and collectively questioned jury about their extent of exposure), cert, denied, 102 S. Ct. 
2965 (1982); United States v. Diggs, 649 F.2d 731, 738 (9th Cir.) (no abuse of discretion in denying 
motion for mistrial after jurors allowed to disperse for eleven days when trial judge admonished jurors 
to avoid discussion of case and when jurors had opportunity to refresh memories by listening to tapes of 
testimony and re-examining exhibits), cert, denied, 454 U.S. 969 (1981); United States v. Porcaro, 648 
F.2d 753, 755 (1st Cir. 1981) (no abuse of discretion in denying motion to sequester jury when defense 
counsel’s prediction of extensive media coverage was speculative and when no claim of prejudicial 
pretrial publicity).

2120. Compare United States v. Watson, 669 F.2d 1374, 1392 (1 Ith Cir. 1982) (trial judge abused 
discretion in failing to hold evidentiary hearing for mistrial or reversal on grounds that alternate juror 
allowed to deliberate with jury) and Krische v. Smith, 662 F.2d 177, 178-79 (2d Cir. 1981) (state trial 
judge’s instruction of jury through court officer during deliberations not harmless error when defense 
not notified and appellate court therefore unable to determine whether input of defense counsel would 
have affected verdict) with United States v. Phillips, 664 F.2d 971, 995-96 (5th Cir. 1981) (no abuse of 
discretion in substituting alternate juror after beginning of deliberations when trial judge took special 
precautions to avoid prejudice), cert, denied, 102 S. Ct. 2965 (1982).

2121. See United States v. Phillips, 664 F.2d 971, 997-98 (5th Cir. 1981) (no abuse of discretion in 
releasing jury from sequestration despite considerable publicity when trial judge collectively questioned 
jury regarding extent of exposure and cautioned jury to avoid media exposure throughout trial), cert.
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Although the trial judge has broad discretion to control the content* 2122 and 
delivery2123 of jury instructions, the Supreme Court limited this discretion in 
Carter v. Kentucky ,2124 The Court held that a trial judge has a constitutional 
obligation, upon request, to instruct jurors that they should draw no adverse 
inference from the defendant’s failure to testify.2125 The Court reasoned that 
failure to give such an instruction would allow the jury to draw broad infer
ences of guilt from the defendant’s silence, severely penalizing the defendant’s 
exercise of his constitutional rights.2126 To minimize jury speculation concern
ing the defendant’s silence, the Court concluded that the trial judge must use 
jury instructions to protect the defendant’s fifth amendment privilege not to 
testify.2127

denied, 102 S. Ct. 2965 (1982); United States v. Garza, 664 F.2d 135, 139 (7th Cir. 1981) (no abuse of 
discretion in denying change of venue requested on grounds of prejudicial publicity when only a few 
news articles appeared during trial, few jurors had read or heard of case, and defendant made no 
allegation of actual prejudicial influence), cert, denied, 102 S. Ct. 1620 (1982); United States v. Porcaro, 
648 F.2d 753, 758 (1st Cir. 1981) (no abuse of discretion in giving general instructions to deal with 
potentially prejudicial media coverage when defendant insisted jurors not be polled regarding articles 
and only requested judge to give general admonition). But see United States v. Richardson, 651 F.2d 
1251, 1254 (8th Cir. 1981) (trial judge abused discretion in failing to grant motion for mistrial when 
collective impact of media reports that prospective witness had been shot by unknown assailant and 
appearance of wounded witness to testify went beyond level average juror could withstand without 
developing prejudice).

The trial judge has discretion to take steps to deal with the prejudicial influence of spectators in the 
courtroom. See Bruce v. Duckworth, 659 F.2d 776, 781-82 (7th Cir.) (no abuse of discretion in refusing 
to bar spectators from court after juror heard spectators discussing case when judge admonished public 
not to discuss case within hearing of jury), cert, denied, 102 S. Ct. 1464 (1982). The Constitution, 
however, constrains the trial judge’s discretion to bar the public from criminal trials. See supra notes 
2095-98 and accompanying text (discussing public’s right to attend criminal trials).

2122. Compare United States v. Czeck, 671 F.2d 1195, 1197 (8th Cir. 1982) (defendant not entitled to 
requested instruction when actual instruction adequately covered substance of requested instruction) 
and United States v. Feroni, 655 F.2d 707, 712 (6th Cir. 1981) (no abuse of discretion in failing to give 
cautionary instruction following prejudicial testimony when defense counsel requested that instruction 
not be given) and United States v. Civella, 648 F.2d 1167, 1174-75 (8th Cir.) (no abuse of discretion in 
refusing to give requested instruction that misstated law), cert, denied, 454 U.S. 867 (1981) with Marion 
v. Balkcom, 669 F.2d 222, 227-28 (5th Cir. 1982) (trial judge erred in finding harmless error in instruc
tion that shifted burden of proof of innocence to defendant) and United States v. Lavallie, 666 F.2d 
1217, 1220 (8th Cir. 1981) (trial judge abused discretion in giving instruction not requested by defense 
and lacking evidentiary support) and United States v. Preskom, 658 F.2d 631, 636 (8th Cir. 1981) (trial 
judge erred in failing to give instruction adequately explaining defense theory).

The trial judge has discretion to instruct the jury that it may convict the defendant of a lesser offense 
included in the named charge. See United States v. Crouthers, 669 F.2d 635, 640 (10th Cir. 1982) (no 
abuse of discretion in failing to give lesser included offense instruction when uncontradicted evidence 
supported conviction on greater offense); United States v. Campbell, 652 F.2d 760, 763 (8th Cir. 1981) 
(no abuse of discretion in failing to give lesser included offense instruction when lesser offense included 
element not required for greater offense); United States v. Vincent, 648 F.2d 1046, 1050-51 (5th Cir. 
1981) (no abuse of discretion in failing to give unrequested lesser included offense instruction when 
amount in controversy greater than maximum permitted for conviction of lesser offense). But see 
United States v. Skeet, 665 F.2d 983, 987 (9th Cir. 1982) (trial judge abused discretion in failing to give 
lesser included offense instruction when defendant could be convicted separately of either offense).

2123. See United States v. Tham, 665 F.2d 855, 858 (9th Cir. 1981) (no abuse of discretion in in
structing jury it could consider union bylaws but then refusing to read specific bylaws to jury), cert, 
denied, 102 S. Ct. 2010 (1982); United States v. Witt, 648 F.2d 608, 610 (9th Cir. 1981) (no abuse of 
discretion in refusing to define “reasonable doubt” injury instructions); cf. United States v. Watson, 
669 F.2d 1374, 1385-86 (11th Cir. 1982) (no abuse of discretion in providing jury with taped copy of 
instructions to refer to during deliberations).

2124. 450 U.S. 288 (1981).
2125. Id. at 304.
2126. Id. at 298.
2127. Id. at 299. See United States v. Ford, 642 F.2d 77, 79 (4th Cir.) (use of “no adverse inference”
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The trial judge may encourage jurors to reach a unanimous verdict,2128 but 
may not pressure them in any way to relinquish individual conclusions 
reached on the basis of the evidence and law presented at trial.2129 Appellate 
courts are particularly concerned that a trial judge’s use of the Allen charge, 
which attempts to break a deadlocked jury,2130 might impermissibly coerce a 
juror into agreeing with the majority position.2131

The Supreme Court’s decision in Brasfield v. United States2'32 prohibits a 
federal trial judge from asking a deadlocked jury to disclose the numerical 
division of its votes.2133 Although the Supreme Court has yet to decide 

instruction adequately protected defendant from prejudice after defendant’s refusal to testify when 
called as witness of codefendant), cert, denied, 451 U.S. 917 (1981).

2128. See Allen v. United States, 164 U.S. 492, 501 (1896) (judge may instruct jurors that absolute 
certainty cannot be expected and that object of jury system is to obtain unanimous verdict through 
consideration of others’ views).

2129. See Jenkins v. United States, 380 U.S. 445, 446 (1965) (judge may not coerce jurors into sur
rendering honest and conscientious views).

2130. The Supreme Court first approved the use of such instructions in Allen v. United States, 164 
U.S. 492 (1896). The Allen Court upheld the use of the following instructions that stated, in substance:

[l]n a large proportion of cases absolute certainty could not be expected; that although the 
verdict must be the verdict of each individual juror, and not a mere acquiescence in the con
clusion of his fellows, . . . they should examine the question submitted with candor and with 
a proper regard and deference to the opinions of each other; that it was their duty to decide 
the case if they could conscientiously do so; that they should listen, with a disposition to be 
convinced, to each other’s arguments; that, if much the larger number were for conviction, a 
dissenting juror should consider whether his doubt was a reasonable one which made no 
impression upon the minds of so many men, equally honest, equally intelligent with himself. 
If, upon the other hand, the majority was for acquittal, the minority ought to ask themselves 
whether they might not reasonably doubt the correctness of a judgment which was not con
curred in by the majority.

Id. at 501.
2131. See United States v. Armstrong, 654 F.2d 1328, 1334-35 (9th Cir. 1981) (use of modified Allen 

charges before deliberation and after impasse not sufficiently coercive to constitute error when jury 
charges shorter and milder than traditional Allen charge), cert, denied, 102 S. Ct. 1032 (1982); United 
States v. Beattie, 613 F.2d 762, 764 (9th Cir.) (use of Allen charge did not improperly coerce jury when 
period of deliberation following charge long enough to permit individual decisions, total time of delib
erations raised no inference that charge produced coerced result, and record revealed no indicia of 
coercion), cert, denied, 446 U.S. 982 (1980); cf. United States v. Vincent, 648 F.2d 1046, 1049-50 (5th 
Cir. 1981) (no abuse of discretion in refusing to hold evidentiary hearing on possible coerciveness of 
Allen charge when only possible questions concerned jurors’ internal mental processes in reaching ver
dict).

Use of the Allen charge has been rejected by the Third and District of Columbia Circuits. See 
United States v. Thomas, 449 F.2d 1177, 1187 (D.C. Cir. 1971) (en banc) (adopting American Bar 
Association standard for instructing deadlocked juries); United States v. Fioravanti, 412 F.2d 407, 417 
(3d Cir. 1969) (Allen charge unwarranted judicial invasion of exclusive province of jury).

The Seventh Circuit requires that a deadlock instruction meet specific language requirements. 
United States v. Silvern, 484 F.2d 879, 883 (7th Cir. 1973) (en banc). The judge must give the instruc
tion before the jury retires to begin deliberations. Id. ', see United States v. Brown, 634 F.2d 1069, 1070 
(7th Cir. 1980) (per curiam) (defendant’s conviction reversed when supplemental instruction given to 
jury for first time only at deadlock).

Difficulties in determining coerciveness may arise when the trial judge gives a modified version of the 
traditional Allen charge. Compare United States v. Mason, 658 F.2d 1263, 1267-68 (9th Cir. 1981) (trial 
judge abused discretion in giving modified Allen charge reminding jury of expense of trial and stating 
that Supreme Court had approved instructions when judge failed to reiterate that individual opinion 
should not be surrendered for sake of unanimous verdict) with United States v. Garner, 663 F.2d 834, 
840^41 (9th Cir. 1981) (no abuse of discretion in giving modified Allen charge reminding jury of time 
and expense involved in case despite failure to give instruction not to surrender honest views), cert, 
denied, 102 S. Ct. 1750 (1982).

2132. 272 U.S. 448 (1926). „
2133. Id. at 450. The Court requires automatic reversal because such an inquiry is “coercive. Id. 
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whether the Brasfield rule applies to state trials, the Fourth and Eighth Circuits 
have held that Brasfield does not apply to the states because the rule is based 
on the Supreme Court’s supervisory power over the lower federal courts and 
not on the Constitution.2134

Post-trial Proceedings. The trial judge’s broad discretion to control the
judicial process extends to post-trial proceedings. A trial judge, for example, 
has authority to grant new trials,2135 to declare mistrials,2136 and to extend the 
time for filing notices of appeal.2137 The sentence imposed by a trial judge 
receives considerable deference as long as it falls within statutory limits.2138

2134. See Cornell v. Iowa, 628 F.2d 1044, 1047-48 (8th Cir. 1980) (Brasfield best understood as 
administrative admonition to lower courts that conduct of trial requires judge to refrain from undue 
interjection into jury’s deliberative processes); Ellis v. Reed, 596 F.2d 1195, 1197 (4th Cir.) (Brasfield is 
rule of judicial administration based on supervisory powers of Supreme Court), «z7. denied, 444 U.S. 
973 (1979). Ellis discusses a number of state and federal court decisions applying the Brasfield rule. 
596 F.2d at 1197-99.

2135. See United States v. Winter, 663 F.2d 1120, 1155 (1st Cir. 1981) (no abuse of discretion in 
denying without evidentiary hearing motion for new trial on ground of defendant’s post-trial accusa
tion in newspaper article of witness’ perjury when trial judge able to determine after 46-day trial that 
remarks would not affect trial issues); United States v. Tashjian, 660 F.2d 829, 837-38 (1st Cir. 1981) (no 
abuse of discretion in denying motion for new trial based on codefendant’s disruptive behavior at trial 
when trial judge investigated effect of outbursts on jury and ascertained jurors believed they could 
remain impartial), cert, denied, 102 S. Ct. 681 (1981); United States v. Carr, 647 F.2d 867, 868-69 (8th 
Cir. 1981) (no abuse of discretion in denying motion for new trial based on prosecutor’s mention of 
accomplice’s guilty plea during voir dire solely to ensure witness’ credibility at trial), cert, denied, 454 
U.S. 855 (1981).

2136. See United States v. Sanford, 673 F.2d 1070, 1072-73 (9th Cir. 1982) (no abuse of discretion in 
denying motion for mistrial when jury verdict supported by bulk of evidence and erroneously admitted 
evidence had little force); United States v. Crouthers, 669 F.2d 635, 641 (10th Cir. 1982) (no abuse of 
discretion in denying motion for mistrial based on failure to disclose accomplice’s statement when 
disclosure not mandated under Jencks Act and would not necessarily have affected trial outcome); 
United States v. Tham, 665 F.2d 855, 861 (9th Cir. 1981) (no abuse of discretion in denying motion for 
mistrial based on prosecutorial misconduct when jury instructed to disregard irrelevant line of ques
tioning), cert, denied, 102 S. Ct. 2010 (1982); United States v. Alley, 661 F.2d 718, 721 (8th Cir. 1981) 
(no abuse of discretion in denying motion for mistrial based on prosecutorial misconduct and existence 
of trial publicity when jury instructed to disregard prosecutor’s remarks and when publicized informa
tion not clearly prejudicial); Reinstein v. Superior Court Dep’t. of the Trial Court of Mass., 661 F.2d 
255, 258-59 (1st Cir. 1981) (no abuse of discretion in declaring mistrial after defendant’s supporters 
sponsored widely-circulated publicity against state when jury not sequestered after defense promised to 
maintain silence and to restrain family and friends from issuing such statements), cert, dismissed, 102 S. 
Ct. 1625 (1982); United States v. Armstrong, 654 F.2d 1328, 1333 (9th Cir. 1981) (no abuse of discretion 
in denying motion for mistrial based on jury irregularities, including extraneous communications, when 
essential fairness of trial not compromised), cert, denied, 102 S. Ct. 1032 (1982); United States v. Carr, 
647 F.2d 867, 868 (8th Cir. 1981) (no abuse of discretion in denying motion for mistrial based on 
possibility jury saw defendant in handcuffs prior to trial when defendant did not affirmatively demon
strate prejudice), cert, denied, 454U.S. 855 (1981). But see Brady v. Samaha, 667 F.2d 224, 229-31 (1st 
Cir. 1981) (trial judge abused discretion in declaring mistrial upon defendant’s refusal to obey order not 
to discuss nuclear energy issues in trespass case when judge failed to consult counsel or consider other 
alternatives); Grandberry v. Bonner, 653 F.2d 1010, 1014-16 (5th Cir. 1981) (trial judge abused discre
tion in declaring mistrial upon juror’s illness when judge failed to consider whether juror’s illness was 
sufficiently serious to render him incapable of further service, to consult counsel, or to consider other 
alternatives); United States v. Richardson, 651 F.2d 1251, 1254 (8th Cir. 1981) (trial judge abused 
discretion in denying motion for mistrial when trial publicity concerning shooting of prospective wit
ness had prejudicial impact on jury).

2137. See United States v. Quimby, 636 F.2d 86, 89 (5th Cir. 1981) (per curiam) (no abuse of discre
tion in extending time for filing notice of appeal when court found basis of excusable neglect in motions 
to appoint counsel and to allow appeal in forma pauperis).

2138. See United States v. Moore, 656 F.2d 378, 380 (8th Cir. 1981) (per curiam) (no abuse of discre
tion in imposing maximum sentence when defendant’s conduct aggravated and charges substantial and 
when defendant made no showing that trial judge considered impermissible factors in sentencing), cert. 
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The trial judge also may revoke probation2139 and reduce2140 or augment2141 
sentences.

Civil and Criminal Contempt. Federal courts may impose civil contempt
sanctions on witnesses or parties who refuse to comply with court orders to 
testify or to provide evidence in court or before a grand jury.2142 Civil con
tempt sanctions are designed to enforce compliance with court orders rather 
than to punish contumacious behavior.2143 Thus, the civil contempt sanction 
cannot be enforced when the purpose of the sanction is either accomplished or 
becomes impossible to accomplish.2144 Interlocutory appeal of a civil contempt

denied, 102 S. Ct. 1773 (1982); Frank v. Blackburn, 646 F.2d 873, 887 (5th Cir. 1980) (no abuse of 
discretion in imposing longer sentence after trial than sentence offered in plea bargaining negotiations), 
cert, denied, 454 U.S. 840 (1981); Baldwin v. Blackburn, 635 F.2d 942, 952 (5th Cir. 1980) (no abuse of 
discretion in imposing death sentence without specifically informing jury that unanimous verdict would 
result in such sentence). But cf. United States v. Doe, 655 F.2d 920, 927-29 (9th Cir. 1980) (trial judge 
abused discretion in refusing to hear prosecutor’s allocution before sentencing) (citing Fed. R. Crim. P. 
32(a)(1)).

The trial judge must consider a presentence report before sentencing the defendant unless the de
fendant waives the report or the court articulates specific information on the record supporting sentenc
ing without a presentence investigation. Fed. R. Crim. P. 32(c). See United States v. Long, 656 F.2d 
1162, 1165 (5th Cir. 1981) (trial judge abused discretion in sentencing defendant to life imprisonment 
18 months after trial without presentence report or consultation of documents concerning character of 
defendant).

2139. See United States v. Stine, 675 F.2d 69, 72 (3d Cir. 1982) (no abuse of discretion in revoking 
probation when defendant failed to comply with psychological counseling requirement imposed by 
court), cert, denied, 102 S. Ct. 3493 (1982).

2140. See United States v. Bedrosian, 631 F.2d 582, 583 (8th Cir. 1980) (per curiam) (no abuse of 
discretion in denying motion for reduction of sentence when only ground for reduction was that de
fendant’s pregnant fiancee needed him).

2141. In North Carolina v. Pearce, 395 U.S. 711 (1969), the Supreme Court held that to ensure the 
absence of vindictiveness, a judge must state on the record his reasons for imposing a more severe 
sentence upon a defendant after a new trial. Id at 725-26. Compare Koski v. Samaha, 648 F.2d 790, 
799-800 (1st Cir. 1981) (trial judge’s decision to impose higher sentence at trial de novo than originally 
imposed upheld when trial court imposed higher sentence to deter illegal actions and when sentence 
was consistent with sentences imposed on other defendants arrested in same incident) with Papp v. 
Jago, 656 F.2d 221, 224 (6th Cir. 1981) (trial judge’s decision to impose consecutive rather than concur
rent fife sentences originally imposed at first trial invalid when judge failed to state reasons for 
augmentation).

2142. Under federal law, a federal judge is authorized to order summarily the confinement of a 
witness who refuses without just cause to comply with a court order to testify or to provide information 
to the court or grand jury. 28 U.S.C. § 1826(a) (1976). Such confinement continues until the witness 
agrees to provide the information, provided that the penalty does not exceed the length of the proceed
ing or eighteen months. Id.; cf. United States v. Pilcher, 672 F.2d 875, 878 (11th Cir. 1982) (defendant 
refusing to testify on reasons for his assertion of fifth amendment to justify refusal to file tax returns 
subject to civil contempt citation and confinement until he testifies or jury makes determination regard
ing charges).

If the court grants immunity from prosecution that is coextensive with the federal privilege against 
self-incrimination, the defendant may not lawfully refuse to testify and may summarily be found in 
contempt of court for failure to do so. See Brown v. United States, 359 U.S. 41, 45-47 (1959) (witness 
granted complete immunity before grand jury has unqualified duty to answer questions and may not 
plead fifth amendment for duration of grand jury proceeding); In re Baird, 668 F.2d 432, 434 (8th Cir.) 
(immunized witness required to testify before grand jury or be confined to federal custody regardless of 
possibility that potential disclosure of incriminating testimony to Canadian officials would subject wit
ness to Canadian prosecution), cert, denied, 102 S. Ct. 2255 (1982).

2143. See Shillitani v. United States, 384 U.S. 364, 368-70 (1966) (two-year prison sentence imposed 
to coerce testimony constituted civil contempt sanction when earlier release conditioned on contem- 
nor’s willingness to testify); cf. United States v. Chacon, 663 F.2d 494, 495 (4th Cir. 1981) (per curiam) 
(imprisonment for civil contempt not credited to prisoner’s current sentence because purpose of con
tempt to coerce compliance at time of trial).

2144. See Shillitani, 384 U.S. at 371 (civil contempt sanction of two years’ conditional imprisonment 
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decision is normally unavailable because civil contempt orders are not final 
orders under federal law.* 2145 Although indictment and jury trial are not re
quired prior to the imposition of civil contempt sanctions,2146 the contemnor 
still must be afforded due process of law,2147 including ample notice and op
portunity to be heard.2148 The circumstances of a particular case determine 
what constitutes sufficient notice and opportunity.2149

for refusal to testify before grand jury punitive and invalid after grand jury discharged because contem
nor unable to comply with contempt order); cf. In re Grand Jury Proceedings (Harrisburg), 658 F.2d 
211, 218 (3d Cir. 1981) (imprisonment for criminal contempt proper after adjournment of grand jury 
because civil contempt unenforceable when grand jury no longer in session).

2145. 28 U.S.C. § 1291 (1976 & Supp. IV 1980).
2146. See Shillitani, 384 U.S. at 365 (conditional nature of civil contempt imprisonment justifies lack 

of safeguards of indictment and jury trial).
2147. See In re Fula, 672 F.2d 279, 283 (2d Cir. 1982) (contemnor denied due process when trial 

judge conducted civil contempt hearing in closed court contrary to requests of both prosecution and 
defense).

2148. See In re Grand Jury Proceedings (Hutchinson), 633 F.2d 754, 756 (9th Cir. 1980) (recalcitrant 
witness entitled to notice and reasonable opportunity to prepare defense before being held in civil 
contempt).

2149. See id. (contemnor had adequate opportunity to prepare defense despite short time interval 
between refusal to provide information and hearing when defense had exercised opportunity to present 
defense prior to hearing).

2150. See United States v. Powers, 629 F.2d 619, 627 (9th Cir. 1980) (absence of “conditional lan
guage” in contempt order indicated sentence imposed for criminal contempt); United States v. North, 
621 F.2d 1255, 1263 (3d Cir.) (unconditional six-month sentence indicated witness in criminal con
tempt), cert, denied, 449 U.S. 866 (1980).

2151. Fed. R. Crim. P. 42(a).
2152. See United States v. Wilson, 421 U.S. 309, 316-17 (1975) (summary criminal contempt sanc

tion available when witness’ refusal to comply with court order disrupted and frustrated ongoing trial); 
In re Boyden, 675 F.2d 643, 644-45 (5th Cir. 1982) (summary criminal contempt sanction available 
when immunized witness who had been convicted of civil contempt two times for failure to testify 
before grand jury refused to testify during trial); United States v. Thoreen, 653 F.2d 1332, 1340-42 (9th 
Cir. 1981) (summary criminal contempt sanction available when attorney misled court, obstructed jus
tice, and disrupted trial by substituting witness for defendant), cert, denied, 102 S. Ct. 1428 (1982); 
Farmer v. Strickland, 652 F.2d 427, 439 (5th Cir. 1981) (summary criminal contempt sanction available 
when defense attorney continually objected to prosecutor’s use of defendant’s first name and to prose
cutor’s intimidation of prospective jurors despite judge’s orders to cease line of objection), cert, denied, 
102 S. Ct. 1440 (1982); In re Gustafson, 650 F.2d 1017, 1020 (9th Cir. 1981) (summary criminal con
tempt sanction available when counsel read presentment too fast and accused court and prosecutor of 
misconduct and conspiracy; sanction available despite trial judge’s decision to wait until dismissing jury 
before citing contemnor). But see In re Thorp, 655 F.2d 997, 999 (9th Cir. 1981) (per curiam) (sum
mary criminal contempt sanction unavailable when attorney refused to answer question identical to 
question for which he had previously been held in civil contempt and answer would render moot his 
petition for rehearing and possible petition for certiorari in previous case); Spruell v. Jarvis, 654 F.2d 
1090, 1094 (5th Cir. 1981) (summary criminal contempt sanction unavailable when attorney’s conduct 
not disruptive and trial judge’s statements indicated personal bias against attorney).

2153. Fed. R. Crim. P. 42(b). The notice must state the time and place of hearmg and the essential 
facts alleged to constitute contempt. Id.', cf. Hopkins v. Jarvis, 648 F.2d 981, 985-86 (Sth Cir. 1981) 
(judge’s failure to specify criminal contempt in written notice did not prejudice contemnor when judge 

Criminal contempt sanctions are characterized by fixed and unconditional 
sentences and fines.2150 Rule 42(a) of the Federal Rules of Criminal Procedure 
provides that a federal judge may summarily punish criminal contempt when 
the judge certifies that the conduct was committed in his presence2151 and that 
the behavior required immediate corrective action to restore the authority and 
dignity of the court.2152 When contumacious behavior does not occur within 
the presence of the court, the federal rules provide that the conduct is punish
able only upon notice that allows reasonable time for preparation of a de
fense.2153 If out-of-court contumacious behavior also constitutes a criminal 
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offense under federal or state law, federal law limits the fine and length of 
imprisonment that may be imposed.2154

gave four oral warnings of impending citation). The defendant is entitled to trial by jury and bail. Fed. 
R. Crim. P. 42(b).

2154. See 18 U.S.C. § 402 (1976) (punishment for contempt limited to fine of $1000 and imprison
ment of up to six months). If the contempt is committed in the presence of the court or in disobedience 
of a court order entered in suits prosecuted on behalf of the United States, the statute does not provide 
a specific limitation. Id. Instead, punishment may be imposed in conformity with the “prevailing us
ages at law.” 7<Z; cf. Musidor v. Great American Screen, 658 F.2d 60, 66 (2d Cir. 1981) ($10,000 fine 
imposed as rule 42(b) criminal sanction upheld when defendants’ gross income from one night of illegal 
sales was $60,000-$75,000), cert, denied, 445 U.S. 440 (1981).

2155. See Gompers v. Buck Stove & Range Co., 221 U.S. 418, 441 (1911) (because contempt sanc
tion neither wholly civil nor criminal, classification of particular acts often difficult).

2156. Id.
2157. See United States v. Powers, 629 F.2d 619, 629 (9th Cir. 1980) (urging district courts to specify 

particular nature of contempt proceeding and statutory authority upon which contempt predicated); 
United States v. North, 621 F.2d 1255, 1265 (3d Cir.) (same), cert, denied, 449 U.S. 866 (1980).

2158. See Anderson v. Warden, 670 F.2d 1339, 1342 (4th Cir. 1982) (judicial questioning of wit
nesses about whether they were telling truth and statements to jury that witnesses had perjured them
selves not sufficiently prejudicial to overcome strong evidence supporting conviction); United States v. 
Jimenez-Diaz, 659 F.2d 562, 566-67 (5th Cir. 1981) (judicial questioning of witness not prejudicial 
when questions intended to eliminate confusion and clarify status of witness), cert, denied, 102 S. Ct. 
1754 (1982).

2159. See United States v. Singer, 687 F.2d 1135, 1141 (8th Cir. 1982) (trial judge’s active interven
tion during cross-examination and comments during trial did not advocate prosecution’s case when 
intervention and comments directed at both parties); United States v. Baker, 638 F.2d 198, 203 (10th 
Cir. 1980) (no abuse of discretion in commenting during closing arguments on defense counsel’s em
phasis on credibility and suggesting that counsel concentrate on other portions of case when defense 
counsel’s argument on credibility had become elaborate and attenuated from precise issues of case); cf. 
United States v. Murzyn, 631 F.2d 525, 533-36 (7th Cir. 1980) (trial judge’s comments on evidence 
during trial not unfairly prejudicial when judge instructed jury to ignore judicial opinion not supported 
by evidence), cert, denied, 450 U.S. 923 (1981).

2160. See United States v. McLennan, 672 F.2d 239, 246 (1st Cir. 1982) (trial judge’s opening remark 
to jury panel that codefendant previously convicted of federal offense not prejudicial when judge 
avoided subsequent references to conviction and struck reference from indictment); United States v. 
White, 671 F.2d 1126, 1130 (8th Cir. 1982) (trial judge’s comments on relevancy of cases used by de
fense not prejudicial when judge did not express opinion on defendant’s guilt or innocence and did not 
act as advocate for prosecution); Anderson v. Warden, 670 F.2d 1339, 1339, 1342 (4th Cir. 1982) (al
though trial judge who called witnesses into chambers to warn against consequences of perjury and 
who commented throughout trial that defendant’s witnesses had lied on stand acted improperly, error 
was harmless in light of weight of evidence against defendant); United States v. Poland, 659 F.2d 884, 
892-94 (9th Cir.) (trial judge’s comments, although sarcastic and impatient, not sufficiently prejudicial 
in light of length of testimony and curative jury instructions), cert, denied, 454 U.S. 1059 (1981), 
Piepenburg v. Cutler, 649 F.2d 783, 792-93 (10th Cir. 1981) (trial judge’s remarks during closing argu

Despite the difficulties in distinguishing between civil and criminal con
tempt,2155 such distinctions are necessary because the nature of each action has 
a significant effect on the procedural remedies available to the contemnor.2156 
Appellate courts have reprimanded federal district judges for failing to specify 
the nature and basis of the contempt proceeding.2157

Judicial Misconduct. The trial judge’s broad discretion to conduct a fan
trial by controlling the clear and orderly presentation of evidence sometimes 
obscures the line between valid judicial supervision and invalid judicial mis
conduct. Thus, although a judge may question witnesses at trial to clarify evi
dence2158 or may comment on evidence at trial,2159 he must avoid any 
appearance of prejudice or bias; otherwise, he risks committing reversible 
error.2160

Under rule 11(e)(1) of the Federal Rules of Criminal Procedure, a judge 
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who participates in plea negotiations is guilty of judicial misconduct.2161 Last 
term in United States v. Adams2162 the Fifth Circuit raised the rule 11(e)(1) 
violation sua sponte when the trial judge substantially participated in plea dis
cussions.2163 The court held that although a new trial was not justified, the 
defendant was entitled to resentencing before a different judge.2164 The court 
explained that a new sentencing hearing provided an important measure of 
protection against judicial participation in plea discussions without entailing 
the substantial costs of retrial.2165

ments did not improperly shift burden of proving community standards to defendant when remarks 
made to correct counsel’s misstatements of law).

2161. Fed. R. Crim. P. 11(e)(1). But cf. Frank v. Blackburn, 646 F.2d 873, 887 (5th Cir. 1980) (state 
trial judge’s participation in plea negotiations in chambers viewed unfavorably, but not prohibited by 
fourteenth amendment).

2162. 634 F.2d 830 (5th Cir. 1981).
2163. Id. at 836. The trial judge discussed the plea bargain with counsel before an agreement had 

been reached and offered a plea bargain to the defendant on her own initiative. Id.
2164. Id. at 831-32.
2165. Id. at 842. The Fifth Circuit based its decision on its supervisory power over the district 

courts. Id. at 836. The court noted, however, that judicial participation in plea negotiations is constitu
tionally prohibited when the degree of participation renders a guilty plea involuntary. Id. at 839.

2166. See Stump v. Sparkman, 435 U.S. 349, 363-64 (1978) (judge immune from civil suit when 
summary approval of mother’s petition to sterilize allegedly retarded daughter held to be judicial act); 
Beard v. Udall, 648 F.2d 1264, 1270 (9th Cir. 1981) (judge immune from civil suit when plaintiff unable 
to show judge conspired with prosecutor to jail defendant and to rule against defendant prior to trial).

2167. Compare Harper v. Merckle, 638 F.2d 848, 859 (5th Cir.) (judge’s decision to incarcerate plain
tiff for contempt not within scope of judicial immunity when controversy did not center around matter 
pending before judge and plaintiff not before judge in his judicial capacity), cert, denied, 102 S. Ct. 93 
(1981) with Stump v. Sparkman, 435 U.S. 349, 356-57, 362-63 (1978) (judge’s approval in ex parte 
proceeding of mother’s petition to sterilize daughter within scope of judicial immunity when jurisdic
tion not clearly absent and decision on petition was judicial act) and Beard v. Udall, 648 F.2d 1264, 
1268-70 (9th Cir. 1981) (judge’s entry of temporary restraining order (TRO) to prevent father with legal 
custody from removing children from county of mother’s residence within scope of judicial immunity 
when TRO based on faulty but plausible construction of recently enacted statute and when TRO not 
clearly outside court’s jurisdiction).

2168. See In re Murchison, 349 U.S. 133, 136, 139 (1955) (due process violated when judge acted as 
grand jury by determining whether evidence sufficient to consider contempt charge).

2169. See 28 U.S.C. § 144 (1976) (judge shall recuse himself if party to proceeding in district court 
files timely and sufficient affidavit that judge personally biased or prejudiced either against or in favor 
of party); 28 U.S.C. § 455(a) (1976 & Supp. IV 1980) (any United States Justice, judge, or magistrate 
shall disqualify himself in any proceeding in which impartiality might reasonably be questioned).

2170. 28 U.S.C. § 455(b)(l)-(5) (1976).
2171. Id. § 455(b)(1).
2172. Id. § 455(b)(2).

Although judicial misconduct may infringe on a defendant’s constitutional 
rights, the doctrine of judicial immunity usually shields a judge from civil ac
tions arising from such misconduct.2166 Judicial immunity, however, will not 
bar civil actions when the judge acts without jurisdiction or when the alleged 
judicial impropriety cannot be broadly interpreted as a “judicial act.”2167

Recusal and Disqualification. Due process requires that the trial judge
appear unbiased.2168 In addition, sections 144 and 455(a) of title 28 of the 
United States Code require recusal when judicial bias or prejudice exists or 
reasonable questions arise about the judge’s impartiality.2169 Section 455(b) 
fists specific circumstances in which a judge must recuse himself.2170 For ex
ample, recusal is mandated if a judge has personal knowledge of disputed evi
dentiary facts,2171 has served as a lawyer in the matter in controversy,2172 or 
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has been connected with the proceeding in another capacity.2173 Recusal is also 
required when the judge, the judge’s spouse, or a family member is a party, is 
acting as a lawyer, is likely to become a material witness, or has a financial 
interest in the proceeding.2174

Sections 144 and 455 impose different procedures for judicial recusal. 
Under section 144, a party bears the burden of filing a legally sufficient affida
vit2175 stating facts that establish the presiding judge’s personal prejudice 
against the party.2176 The impermissible judicial bias or prejudice alleged in 
the affidavit must arise from an extrajudicial source.2177 The trial judge whose 
impartiality is challenged may consider only whether the allegations warrant 
disqualification and not whether the allegations are in fact true.2178

Recusal pursuant to section 455 may be pursued by the trial judge sua 
sponte or may be raised by motion of a party.2179 In ascertaining impartiality 
under section 455, the judge must consider all known facts including, but not 
limited to, the facts alleged in the affidavit.2180 Recusal is required if the 
judge’s impartiality might reasonably be questioned.2181

2173. Id. § 455(b)(3).
2174. Id. § 455(b)(5)(i)-(iv). Section 455(b)(4) requires recusal only when the family member with 

the conflicting interest is a spouse or a minor child residing in the judge’s household. Id. § 455(b)(4). 
Section 455(b)(5), however, requires recusal if a conflict of interest is presented with “a person within 
the third degree of relationship” to the judge or judge's spouse. Id. § 455(b)(5). The “degree of rela
tionship” is calculated according to the civil law system. Id. § 455(d)(2).

2175. 28 U.S.C. § 144; see United States v. Heldt, 668 F.2d 1238, 1270-71 (D.C. Cir. 1981) (per 
curiam) (section 144 claim waived for failure to file affidavit), cert, denied, 102 S. Ct. 1971 (1982); 
United States v. Sonderup, 639 F.2d 294, 297 (5th Cir.) (section 144 claim waived when affidavit insuffi
cient), cert, denied, 452 U.S. 920 (1981).

2176. See United States v. Sonderup, 639 F.2d 294, 296-97 (5th Cir.) (section 144 affidavit alleging 
judge biased as result of reading presentence report insufficient to require recusal when judge had 
received written consent of defendant to examine report), cert, denied, 452 U.S. 920 (1981).

2177. See United States v. Grinnell Corp., 384 U.S. 563, 583 (1966) (alleged bias must stem from 
extrajudicial source and result in opinion on merits on some basis other than what judge learned during 
case); United States v. Phillips, 664 F.2d 971, 1004 (5th Cir. 1981) (no bias from extrajudicial source 
when judge’s comments concerning defendant’s attempts to disrupt trial were based on ex parte judicial 
proceedings related to case during which judge was informed of defendant’s threats to disrupt trial and 
of alleged threats to kill judge), cert, denied, 102 S. Ct. 2965 (1982); United States v. Coven, 662 F.2d 
162, 168-69 (2d Cir. 1981) (no bias from extrajudicial source when judge’s prior knowledge of evidence 
relating to disputed facts in civil suit was based on decision to allow receiver to cooperate in criminal 
investigation that led to civil suit), cert, denied, 102 S. Ct. 1772 (1982); United States v. Johnson, 658 
F.2d 1176, 1178-79 (7th Cir. 1981) (no bias from extrajudicial source when judge’s exposure to state
ments relating to defendant’s threats on informant were learned in in camera review of documents in 
same case).

2178. Berger v. United States, 255 U.S. 22, 33-35 (1921); see United States v. Sibla, 624 F.2d 864, 
867-69 (9th Cir. 1980) (judge must review affidavit under § 144 first for legal sufficiency and if affidavit 
sufficient he must refer it to another judge for determination of merits).

2179. United States v. Heldt, 668 F.2d 1238, 1271 (D.C. Cir. 1981) (per curiam), cert, denied, 102 S. 
Ct. 1971 (1982). See United States v. Conforte, 624 F.2d 869, 880 (9th Cir.) (section 455 either self 
enforcing or activated by recusal motion), cert, denied, 449 U.S. 1012 (1980).

2180. Cf. United States v. Heldt, 668 F.2d 1238, 1271-72 (D.C. Cir. 1981) (per curiam) (although 
section 455 imposes duty on judge to evaluate own conduct and party’s allegations of fact, judge may 
also hold hearing or transfer to another judge), cert, denied, 102 S. Ct. 1971 (1982).

2181. Compare United States v. Holland, 655 F.2d 44, 45-47 (5th Cir. 1981) (per curiam) (section,455 
recusal required in remanded case when judge expressed disapproval of defendant’s “bad faith in 
earlier trial and augmented sentence upon remand on basis of that bad faith) with United States v. 
Allen, 675 F.2d 1373, 1385 (9th Cir. 1982) (section 455 recusal not required when judge’s comment that 
importing marijuana had cancer-like effect on society simply restated congressional purpose in passing 
drug laws) and United States v. Heldt, 668 F.2d 1238, 1272-74 (D.C. Cir. 1981) (per curiam) (section 
455 recusal not required when defendant failed to establish that judge’s concealment of reasons for
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PROSECUTORIAL MISCONDUCT

Prosecutors have a duty to seek justice, not merely convictions,* 2182 and must 
refrain from improper conduct during trial. In the absence of a contemporane
ous objection, only prosecutorial misconduct that constitutes plain error re
quires reversal.2183 When a timely objection is made, prosecutorial misconduct 
constitutes a ground for reversal if the misconduct, viewed in the context of the 
entire trial,2184 prejudicially affects the defendant’s substantive rights.2185 Con

imposition of tight security prejudiced defendant) and United States v. Mirkin, 649 F.2d 78, 81-82 (1st 
Cir. 1981) (section 455 recusal not required when nothing in judge’s comments or conduct of hearing 
gave rise to doubt about impartiality despite adverse judicial assessment of defendant’s credibility).

2182. Berger v. United States, 295 U.S. 78, 88 (1935); see Angel v. Overberg, 664 F.2d 1052, 1054 
(6th Cir. 1981) (prosecutor’s duty is to refrain from use of improper methods to produce wrongful 
convictions and use every legitimate means to secure just convictions), reh'g granted en banc, id. at 
1058; United States v. Roberts, 640 F.2d 225, 227 (9th Cir.) (same), cert, denied, 452 U.S. 942 (1981); cf. 
United States v. Shursen, 649 F.2d 1250, 1254 (8th Cir. 1981) (prosecutor’s use of leading questions to 
hostile witnesses does not transgress bounds of legitimate advocacy).

2183. Fed. R. Crim. P. 52(b). Compare United States v. Williams, 665 F.2d 107, 109-10 (6th Cir.
1981) (even absent objection, prosecutor’s direct examination of government agent regarding defend
ant’s refusal to answer questions plain error requiring reversal because violated defendant’s right 
against self-incrimination and prejudicial) with United States v. Bums, 668 F.2d 855, 861 (5th Cir.
1982) (absent objection, prosecutor’s improper references to defense counsel’s arguments and witness’ 
testimony not plain error requiring reversal because did not directly refer to defendant’s failure to 
testify) and United States v. Stout, 667 F.2d 1347, 1354-55 (11th Cir. 1982) (absent objection, prosecu
tor’s improper references to “criminal” character portrayed by undercover agents not plain error re
quiring reversal because used to rebut misleading defense testimony) and United States v. Chisem, 667 
F.2d 1192, 1194 (5th Cir. 1982) (per curiam) (absent objection, prosecutor’s misstatement of evidence in 
closing argument not plain error requiring reversal because not sufficiently important in light of other 
evidence at trial) and United States v. Lavallie, 666 F.2d 1217, 1222 (8th Cir. 1981) (absent objection, 
prosecutor’s comments in closing argument on witnesses’ credibility not plain error requiring reversal) 
and United States v. Beckman, 662 F.2d 661, 662 (10th Cir. 1981) (absent objection, prosecutor’s com
ment that some witnesses lying not plain error requiring reversal) and United States v. Irwin, 661 F.2d 
1063, 1071 (5th Cir. 1981) (absent objections, prosecutor’s 14 references to character of others involved 
in similar criminal activity not plain error requiring reversal because too spread-out over five-day trial), 
cert, denied, 102 S. Ct. 1754 (1982) and United States v. Rice, 659 F.2d 524, 527-28 (5th Cir. 1981) 
(absent objection, prosecutor’s statement at closing argument that defendant “chiseled” on income tax 
not plain error requiring reversal because such interpretation possible based upon evidence) and United 
States v. Sherer, 653 F.2d 334, 336-37 (8th Cir.) (absent objection, prosecutor’s comparison during 
closing argument of defendant to John Mitchell and Richard Nixon not plain error requiring reversal 
because other substantial evidence existed), cert, denied, 454 U.S. 1034 (1981).

2184. See United States v. Nickerson, 669 F.2d 1016, 1020 (5th Cir. 1982) (prosecutor’s improper 
questions on redirect examination not ground for reversal when isolated and do not permeate entire 
trial); United States v. McCollom, 664 F.2d 56, 58 (5th Cir. 1981) (prosecutor’s misstatement of evi
dence not ground for reversal when viewed in context of entire trial), cert, denied, 102 S. Ct. 1989 
(1982); United States v. Dumas, 658 F.2d 411,415 (5th Cir. 1981) (possible prosecutorial misconduct at 
closing argument not ground for reversal in light of entire trial), cert, denied, 102 S. Ct. 1615 (1982); 
United States v. Hughes, 658 F.2d 317, 323 (5th Cir. 1981) (prosecutor’s statements at closing argument 
that defendant “looks and acts like a drug dealer” unfortunate but not prejudicial when viewed in 
context of entire record), cert, denied, 102 S. Ct. 1280 (1982); United States v. Winograd, 656 F.2d 279, 
284 (7th Cir. 1981) (prosecutor’s improper comments at closing argument not ground for reversal when 
constitute only few sentences in 2800 pages of transcript and insufficient to alter results of trial), cert, 
denied, 102 S. Ct. 1612 (1982); United States v. Martino, 648 F.2d 367, 388 n.10 (5th Cir. 1981) (prose
cutor’s reference to “millionaire defense” not ground for reversal when comments do not permeate 
entire atmosphere of trial), cert, denied, 102 S. Ct. 2020 (1982); cf. United States v. McCaghren, 666 
F.2d 1227, 1232-33 (8th Cir. 1981) (prosecutor’s “guilty as sin” remarks not ground for reversal when 
viewed in context of summaries of evidence at closing argument).

2185. See United States v. Elliott, 674 F.2d 754, 755 (8th Cir. 1982) (per curiam) (prosecutor’s im
proper question during cross-examination of defendant not sufficiently prejudicial to defendant to re
quire mistrial); United States v. Mireles, 673 F.2d 756, 758-59 (5th Cir. 1982) (per curiam) (prosecutor’s 
comments at closing argument not sufficiently prejudicial to affect defendant’s substantive rights); 
United States v. Friedland, 660 F.2d 919, 929 (3d Cir. 1981) (trial court did not abuse discretion in
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victions are rarely reversed because of such misconduct, however, especially if 
the trial court offered curative instructions to the jury,2186 if there was substan
tial independent evidence of the defendant’s guilt,2187 or if the actions of the

finding prosecutor’s comments in opening statement not sufficiently prejudicial to require reversal), cert, 
denied, 102 S. Ct. 2268 (1982); United States v. Ming Sen Shiue, 650 F.2d 919, 923-24 (8th Cir. 1981) 
(prosecutor’s comments implying that insanity defense fabricated for trial, although better omitted, not 
sufficiently prejudicial to deny defendant fair trial); cf. Passman v. Blackbum, 652 F.2d 559, 567-68 (5th 
Cir. 1981) (prosecutor’s improper remarks in state court proceeding did not so infect trial with unfair
ness as to deny defendant due process), cert, denied, 102 S. Ct. 1722 (1982).

When prosecutorial misconduct has not substantially prejudiced a defendant’s trial, reversal is inap
propriate because the offending prosecutor is unaffected and society bears the cost of retrying an indi
vidual already fairly convicted. See generally United States v. Modica, 663 F.2d 1173, 1182-85 (2d Cir. 
1981) (per curiam) (discussing sanctions other than reversal for prosecutorial misconduct), cert, denied, 
102 S. Ct. 2269 (1982). A court has the option of disciplining the offending prosecutor under rule 46 of 
the Federal Rules of Appellate Procedure. Fed. R. App. P. 46. The rule permits a court of appeals to 
disbar or suspend a prosecutor for “conduct unbecoming a member of the bar.” Id. 46(b). A court of 
appeals also may “take any appropriate disciplinary action” against a prosecutor for “conduct un
becoming a member of the bar or for failure to comply with . . . any rule of the court.” Id. 46(c); see 
United States v. Roberts, 640 F.2d 225, 227 (9th Cir.) (continued prosecutorial misconduct may consti
tute grounds for disciplinary action under rule 46), cert, denied, 452 U.S. 942 (1981).

2186. See United States v. Bailey, 675 F.2d 1292, 1296-97 (D.C. Cir. 1982) (prosecutor’s factual
mistake during opening statement cured by instruction to jury and did not go to central issue in case); 
United States v. Milstead, 671 F.2d 950, 953 (5th Cir. 1982) (per curiam) (prosecutor’s isolated but 
improper reference to defendant’s retention of counsel during early stage of embezzlement investiga
tion cured by immediate and forceful instruction to jury); United States v. Allain, 671 F.2d 248, 253 
(7th Cir. 1982) (prosecutor’s statements during closing argument not reversible error because objections 
sustained and jury instructed that counsel’s arguments are not evidence and that it is sole judge of 
credibility); United States v. Callihan, 666 F.2d 422, 423 n.l (9th Cir. 1982) (prosecutorial misconduct 
during direct examination cured by instructions to jury to disregard objectionable examination and 
testimony); United States v. Apodaca, 666 F.2d 89, 96-97 (5th Cir. 1982) (prosecutor’s attempt to argue 
beyond evidence in closing argument harmless error because jury instructed to disregard prosecutor’s 
argument); United States v. Flaherty, 668 F.2d 566, 594 (1st Cir. 1981) (prosecutor’s improper comment 
on defendant’s failure to testify cured by order to jury to disregard improper remark and instruction 
concerning right not to testify); United States v. Diaz, 662 F.2d 713, 717-18 (Uth Cir. 1981) (per 
curiam) (prosecutor’s improper remark during closing argument harmless error because jury instructed 
that statements of counsel not evidence and other evidence of guilt existed); United States v. Irwin, 661 
F.2d 1063, 1071 (5th Cir. 1981) (prosecutorial misconduct cured by instruction to jury to disregard it 
and not so highly prejudicial to be incurable by admonition), cert, denied, 102 S. Ct. 1754 (1982); 
United States v. Singer, 660 F.2d 1295, 1304-05 (8th Cir. 1981) (prosecutor’s comments on defendant’s 
credibility and possibly inaccurate repetition of defendant’s statements to FBI cured by trial court’s 
prompt cautionary instruction), cert, denied, 102 S. Ct. 1030 (1982); United States v. DeSimone, 660 
F.2d 532, 543 (5th Cir. 1981) (prosecutor’s allusion at closing argument to defendant’s failure to testify 
cured by prompt instruction to jury), cert, denied, 102 S. Ct. 1732 (1982); United States v. Sedigh, 658 
F.2d 1010, 1014-15 (5th Cir. 1981) (prosecutor’s slight misstatement of law in closing argument cured 
by contemporaneous instruction to jury), cert, denied, 102 S. Ct. 1279 (1982); United States v. Dumas, 
658 F.2d 411, 415 (5th Cir. 1981) (prosecutor’s question concerning defendant’s father’s attempt to 
dismiss charges, whether improper or not, cured by immediate instructions to jury), cert, denied, 102 S. 
Ct. 1615 (1982); United States v. Lerma, 657 F.2d 786, 789 (9th Cir. 1981) (prosecutor’s improper refer
ence to defendant’s personal information statements as “admissions” not prejudicial in light of instruc
tion to jury), cert, denied, 102 S. Ct. 1279 (1982); United States v. Felsen, 648 F.2d 681, 687-88 (10th Cir. 
1981) (prosecutor’s improper attempted use of unavailable witnesses’ written statements to impeach 
defendant rendered harmless by instructions to jury), cert, denied, 454 U.S. 816 (1981); cf. United 
States v. Berkowitz, 662 F.2d 1127, 1136-37 (5th Cir. 1981) (prejudice resulting from codefendant’s 
counsel’s comment on defendant’s failure to testify mitigated by instruction to jury); United States v. 
Bruner, 657 F.2d 1278, 1288-89 (D.C. Cir. 1981) (prejudice resulting from codefendant’s counsel’s com
ment on defendant’s guilt relieved by immediate cautionary instruction to jury). But see United States 
v. Nickerson, 669 F.2d 1016, 1024-25 (5th Cir. 1982) (Johnson, J., dissenting) (no curative instructions 
will dissipate harm caused by prosecutor’s improper questions when jury will not or cannot abide by 
judge’s instruction; in instant case, curative instruction could not dispel prejudice resulting from prose
cutor’s question to government witness whether past three trials in which witness testified had resulted 
in convictions). ,

2187. See United States v. Simmons, 670 F.2d 365, 369 (D.C. Cir. 1982) (per curiam) (prosecutors 
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defendant or his counsel prompted the misconduct.* 2188

possible badgering of potential witness into not testifying not reversible error in light of other evidence 
of guilt); United States v. Modica, 663 F.2d 1173, 1182 (2d Cir. 1981) (per curiam) (prosecutor’s im
proper and uncorrected remarks not prejudicial when case against defendant “overwhelming”), cert, 
denied, 102 S. Ct. 2269 (1982); United States v. Alley, 661 F.2d 718, 720-21 (8th Cir. 1981) (prosecutor’s 
reference to defendants as "crooks” not reversible error in light of overwhelming evidence implicating 
defendant); United States v. Singer, 660 F.2d 1295, 1305 (8th Cir. 1981) (prosecutor’s improper state
ments, questions, and their cumulative effect not reversible error because case very strong and curative 
instructions given), cert, denied, 102 S. Ct. 1030 (1982); United States v. Wilkins, 659 F.2d 769, 773-74 
(7th Cir.) (prosecutor’s indirect reference to defendant’s failure to testify harmless error in light of 
overwhelming evidence of defendant’s guilt), cert, denied, 102 S. Ct. 681 (1981); United States v. Sherer, 
653 F.2d 334, 336-37 (8th Cir.) (prosecutor’s implied comparison during closing argument of defendant 
to Richard Nixon and John Mitchell harmless error in view of evidence of defendant’s guilt), cert, 
denied, 454 U.S. 1034 (1981); United States v. Allen, 646 F.2d 1249, 1250 (8th Cir. 1981) (per curiam) 
(prosecutor’s comments during cross-examination, closing argument, and rebuttal resulted in de 
minimis prejudice in light of overwhelming evidence against defendant); United States v. Lay, 644 F.2d 
1087, 1091 (5th Cir.) (prosecutor’s improper question about prior criminal charge against defendant 
harmless error in light of overwhelming evidence of guilt and proper evidence of prior convictions), 
cert, denied, 454 U.S. 869 (1981).

2188. United States v. Mireles, 673 F.2d 756, 759 (5th Cir. 1982) (per curiam) (prosecutor’s combat
ive statements not error when prosecutor and defense counsel commented upon each other’s skill and 
tenacity during closing arguments, forming a “mutual admiration society”); United States v. West, 670 
F.2d 675, 688-89 (7th Cir.) (prosecutor’s closing argument supporting propriety of government actions 
not error when defense counsel invited response by putting integrity of United States Attorney’s office 
in issue), cert, denied, 102 S. Ct. 2972 (1982); United States v. Flaherty, 668 F.2d 566, 598 (1st Cir. 1981) 
(prosecutor’s implied reference to defendants as “thieves” harmless error when defense counsel had 
characterized government witnesses as “thieves” and “garbage” and when evidence of guilt substan
tial); United States v. Tham, 665 F.2d 855, 860-61 (9th Cir. 1981) (prosecutor’s improper suggestion 
during cross-examination that defendant “fixed” earlier case not invited by defendant’s reference to 
earlier acquittal but reversal not required because misconduct did not affect verdict), cert, denied, 102 S. 
Ct. 2010 (1982); United States v. Scott, 660 F.2d 1145. 1169-70 (7th Cir. 1981) (prosecutor’s statement 
that he offered to stipulate to document’s foundation testimony invited by defense counsel’s cross- 
examination alluding to cost of prosecution), cert, denied, 102 S. Ct. 1252 (1982); United States v. Du
mas, 658 F.2d 411, 415 (5th Cir. 1981) (prosecutor’s strongly termed final argument permissible re
sponse to defense counsel’s strongly worded argument), cert, denied, 102 S. Ct. 1615 (1982); United 
States v. Schwartz, 655 F.2d 140, 142 (8th Cir. 1981) (per curiam) (prosecutor's reference in rebuttal 
argument to function of grand jury fair reply to defense counsel’s statement that prosecution based on 
personal dislike of defendant’s attitude); United States v. Grapp, 653 F.2d 189, 195-96 (5th Cir. 1981) 
(prosecutor’s reference in closing argument to personal belief not prejudicial when made in response to 
defense counsel’s attack on credibility of government witnesses); cf. United States v. Stout, 667 F.2d 
1347, 1356 (11th Cir. 1982) (prosecutor’s question about character portrayed by government agents 
proper rebuttal to entrapment defense).

2189. United States v. Dinitz, 424 U.S. 600, 611 (1976); cf. United States v. Martinez, 667 F.2d 886, 
890 (10th Cir. 1981) (double jeopardy clause bars reprosecution when government misrepresented 
grounds for motion for mistrial to induce defendant to join in motion), cert, denied, 102 S. Ct. 2301 
(1982); see supra notes 1602-12 and accompanying text (discussing when double jeopardy clause bars 
reprosecution if governmental misconduct calculated to produce mistrial).

2190. 102 S. Ct. 2083 (1982).
2191. Id. at 2089. The Court’s decision reversed the Oregon Court of Appeals’ holding that retrial 

was barred by prosecutorial “overreaching.” Id. at 2086. The original mistrial resulted when the prose
cutor on redirect examination asked an expert witness whether the defendant was a “crook.” Id.

If a prosecutor engages in conduct calculated to trigger the declaration of a 
mistrial, a court may invoke double jeopardy principles to bar reprosecu
tion.2189 2190 This term in Oregon v. Kennedy™0 the Supreme Court held that 
prosecutorial misconduct resulting in a mistrial on the defendant’s motion 
“does not bar retrial absent intent on the part of the prosecutor to subvert the 
protections afforded by the Double Jeopardy Clause.”2191 The Court reasoned 
that a broader standard that barred retrial following instances of a prosecutor’s 
“bad faith conduct” or “harassment” would'be difficult to apply because all 
prosecutorial actions are designed to “prejudice” defendants by indicating 
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guilt.2192 The Court noted that an intent standard requires courts to perform 
the familiar process of inferring intent on the basis of objective facts and 
circumstances.2193

A prosecutor should confine his opening statement and closing argument to 
admissible evidence on the record2194 and permissible inferences from that evi
dence.2195 In addition, a prosecutor should not offer personal opinions con
cerning the credibility of witnesses2196 or the guilt of the defendant.2197

2192. Id. at 2089. The Court acknowledged that earlier opinions had suggested a broader rule. Id. 
at 2090-91. Even before the Supreme Court defined a new standard, courts this term were reluctant to 
bar retrial based merely upon instances of prosecutorial misconduct. See United States v. Garza, 674 
F.2d 396, 400 (5th Cir. 1982) (prosecutor’s alleged “overreaching” remarks not bar to reprosecution 
because made out of jury’s presence); United States v. Passmore, 671 F.2d 915, 917 (5th Cir. 1982) 
(prosecutor’s misconduct during rebuttals not bar to reprosecution because conduct neither intentional 
nor grossly negligent); United States v. Enoch, 650 F.2d 115, 117 (6th Cir. 1981) (prosecutor’s vouching 
for credibility of witness not bar to reprosecution because not intentional act designed to confer unfair 
advantage on prosecution); United States v. Fine, 644 F.2d 1018, 1023 (5th Cir.) (prosecutor’s misinter
pretation of precedent in joining defendants under RICO statute and overestimation of evidence not 
bar to reprosecution because not intentional misconduct, gross negligence, or prosecutorial overreach
ing). cert, denied, 102 S. Ct. 669 (1981).

2193. Oregon v. Kennedy, 102 S. Ct. at 2089. Justice Powell concurred in the Court’s opinion, not
ing that the circumstances surrounding the single prejudicial question indicated that there was no 
prosecutorial intent to cause a mistrial. Id. at 2092 (Powell, J., concurring). Concurring in the judg
ment, Justice Stevens argued that because in this case the prosecutor’s mistake did not constitute over
reaching or harassment, the Court’s decision “gratuitously lop[ped] off a portion of the previously 
recognized exception” to the general rule that the double jeopardy clause does not bar retrial following 
a defendant’s motion for mistrial. Id. at 2092 (Stevens, J., with Brennan, Marshall & Blackmun, JJ., 
concurring in the judgment).

2194. Compare Angel v. Overberg, 664 F.2d 1052, 1056 (6th Cir. 1981) (prosecutor’s statement in 
closing argument that defendant’s self-defense claim recent fabrication denied defendant due process 
because prosecutor attempted to use facts not in evidence), reh'g granted en banc, id. at 1058, with 
United States v. Weis, 675 F.2d 217, 218-19 (8th Cir. 1982) (per curiam) (prosecutor’s closing argument 
containing disputed fact not misconduct when no suggestion that prosecutor relied on false evidence) 
and United States v. Mathis, 668 F.2d 1157, 1159 (10th Cir.) (prosecutor’s closing comment on 
unadmitted evidence proper when witness had testified on that subject), cert, denied, 102 S. Ct. 2275 
(1982). A prosecutor’s improper reference to evidence not within the record may be cured if the vari
ance from the record is minor, and the trial court gives a cautionary jury instruction. See United States 
v. Apodaca, 666 F.2d 89, 97 (5th Cir. 1982) (prosecutor’s attempt to argue evidence outside record 
harmless error when jury instruction given); United States v. Flaherty, 668 F.2d 566, 595-96 (1st Cir. 
1981) (prosecutor’s reference to evidence outside record harmless error when jury instruction given and 
variance from trial record trivial); United States v. Savarese, 649 F.2d 83, 88 (1st Cir. 1981) (prosecu
tor’s improper reference to facts not in evidence cured by immediate jury instruction).

2195. See United States v. Jones, 663 F.2d 567, 570 (5th Cir. 1981) (prosecutor’s improper use of 
term “presumption” during closing argument harmless error because argument only urged jury to draw 
permissible inference from undisputed event); United States v. Coven, 662 F.2d 162, 172-73 (2d Cir. 
1981) (prosecutor’s comment during summation regarding likely testimony of missing witnesses sug
gested permissible inference for jury based upon record), cert, denied, 102 S. Ct. 1771 (1982); United 
States v. Legendre, 657 F.2d 238, 242 (8th Cir.) (prosecutor’s unintentional characterization during 
closing argument of permissible inference from record as actual trial testimony not prejudicial to de
fendant), cert, denied, 454 U.S. 1037 (1981); cf. Kirksey v. Jones, 673 F.2d 58, 60-61 (2d Cir. 1982) 
(prosecutor’s references in summation to codefendant's confession not prejudicial because prosecutor 
did not argue defendant’s guilt from that confession and limiting instructions given).

2196. See United States v. Flaherty, 668 F.2d 566, 597 (1st Cir. 1981) (prosecutor’s expression of 
personal belief regarding minor aspect of witness’ credibility harmless error); United States v. Phillips, 
664 F.2d 971, 1030 (5th Cir. 1981) (prosecutor’s improper vouching for credibility of witness did not 
affect defendants’ rights prejudicially because jury instruction given), cert, denied, 102 S. Ct. 2965 
(1982); United States v. Modica, 663 F.2d 1173, 1178, 1182 (2d Cir. 1981) (per curiam) (prosecutor’s 
statement “I’m here to tell you” witness is truthful improper because prosecutor cloaked with authority 
of government; no substantial prejudice resulted, however, in light of strong evidence of guilt), cert, 
denied, 102 S. Ct. 2269 (1982); United States v. Beckman, 662 F.2d 661, 662 (10th Cir. 1981) (prosecu
tor’s attack on witnesses’ credibility not improper because prosecutor did not place own credibility in 
issue or imply he possessed additional information); United States v. Grapp, 653 F.2d 189, 195-96 (5th 
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Furthermore, a prosecutor should not make material misstatements of fact2198 
or uncorrected errors of law.2199 Although a prosecutor should avoid unfavor
able remarks about the defendant2200 and defense counsel,2201 only highly in-

Cir. 1981) (prosecutor’s improper statement “I feel he was a very credible witness” harmless error 
because part of rebuttal argument and immediate jury instructions given).

A prosecutor may not refer to a plea agreement as a guarantee of his witness’ truthfulness; however, 
evidence as to the terms of agreements is admissible because a government witness can be impeached 
on the basis of his immunity agreement. See United States v. Tham, 665 F.2d 855, 862 (9th Cir. 1981) 
(prosecutor’s description of plea agreement’s terms proper rebuttal to defense counsel’s attack on moti
vation of immunized witness), cert, denied, 102 S. Ct. 2010 (1982); United States v. Winter, 663 F.2d 
1120, 1133-34 (1st Cir. 1981) (government witness’ testimony that he was immunized in return for 
truthful testimony not a prosecutorial guarantee of credibility); United States v. Rubier, 651 F.2d 628, 
630-31 (9th Cir.) (admission of terms of witness’ immunity agreement not improper because followed 
defense’s attack on witness’ credibility), cert, denied, 454 U.S. 875 (1981); cf. United States v. Martino, 
648 F.2d 367, 388 (5th Cir. 1981) (prosecutor's opening statement referring to witness protection pro
gram proper because anticipated that witness’ receipt of benefits would be used to impeach witness), 
cert, denied, 102 S. Ct. 2020 (1982).

2197. See United States v. McCaghren, 666 F.2d 1227, 1232 (8th Cir. 1981) (prosecutor’s comment 
that defendant “guilty as sin” not statement of personal belief because preceded and followed by refer
ences to government’s overw'helming evidence); United States v. Barbosa, 666 F.2d 704, 709 (1st Cir. 
1981) (prosecutor’s closing argument statement “government told you” not personal endorsement of 
defendant’s guilt because meant as summary of evidence); United States v. Singer, 660 F.2d 1295, 1303- 
04 (8th Cir. 1981) (prosecutor’s opening statement did not express personal belief about defendant’s 
guilt because merely related government’s theory of case), cert, denied, 102 S. Ct. 1030 (1982); United 
States v. Van Scoy. 654 F.2d 257, 267 (3d Cir.) (prosecutor’s argument did not suggest outside personal 
knowledge of incriminating information because based on evidence), cert, denied, 102 S. Ct. 977 (1981); 
United States v. Segal, 649 F.2d 599, 604 (8th Cir. 1981) (prosecutor’s opinion on merits of case not 
personal opinion because properly based on evidence in record); cf. United States v. Flaherty, 668 F.2d 
566, 597 (1st Cir. 1981) (prosecutor’s statement that “United States does not shrink from” burden of 
proof not reversible error because did not suggest prosecutor’s personal knowledge as basis for guilty 
verdict); United States v. Sherer, 653 F.2d 334, 337 n.2 (8th Cir.) (prosecutor’s statement about the 
“honesty and diligence” of his office fair reply to defense argument and not statement of personal 
belief), cert, denied, 454 U.S. 1034 (1981).

2198. United States v. Bailey, 675 F.2d 1292, 1296-97 (D.C. Cir. 1982) (prosecutor’s misstatement 
during opening argument had no effect on outcome of trial when misstatement corrected by prosecutor, 
jury immediately instructed by judge, and error not central to case); United States v. Chisem, 667 F.2d 
1192, 1194 (5th Cir. 1982) (per curiam) (prosecutor’s factual error in.closing argument not plain error 
because insignificant in context of entire trial); United States v. McCollom. 664 F.2d 56, 58 (5th Cir. 
1981) (prosecutor’s inaccurate statement in closing argument insufficient to warrant relief in view of 
totality of evidence and instruction to jury on arguments of counsel), cert, denied, 102 S. Ct. 1989 
(1982).

2199. See United States v. Jones, 663 F.2d 567, 570 (5th Cir. 1981) (prosecutor’s incorrect use of term 
“presumption” against defendant harmless error because prosecutor actually suggested permissible in
ference not burden-shifting proposition of law); United States v. Sedigh, 658 F.2d 1010, 1014-15 (5th 
Cir. 1981) (prosecutor’s erroneous remark that defendants had admitted committing crime by pleading 
entrapment not prejudicial because law not seriously misstated and jury given immediate instruction), 
cert, denied, 102 S. Ct. 1279 (1982); United States v. Pimentel, 654 F.2d 538, 542-43 (9th Cir. 1981) 
(prosecutor’s statement that jury has right to ask for evidence from defense not prejudicial error be
cause trial judge found that statement did not appear to shift burden to defendant to testify given its 
context); cf. United States v. McCaghren, 666 F.2d 1227, 1232 (8th Cir. 1981) (prosecutor’s commentary 
during closing argument about purpose and policy of federal drug conspiracy law neither relevant nor 
probative but also not unduly prejudicial given evidence of guilt).

2200. See United States v. Coward, 669 F.2d 180, 185 (4th Cir.) (prosecutor's reference to defendant
pharmacist as “pusher” not reversible error because evidence at trial supported inference), cert, denied, 
102 S. Ct. 2014 (1982); United States v. Flaherty, 668 F.2d 566, 598 (1st Cir. 1981) (prosecutor’s implied 
references to defendant as “thief’ and “garbage” improper but harmless error because defense counsel 
used same terms to describe government witnesses and evidence of guilt substantial); United States v. 
Dziurgot, 664 F.2d 6, 9 (1st Cir. 1981) (prosecutor’s characterization of defendant as “a thief and a 
crook” not reversible error in context of closing argument because not attempt to impeach his general 
character); United States v. Irwin, 661 F.2d 1063, 1071 (5th Cir. 1981) (prosecutor’s references to suppli
ers of drugs, one of whom defendant, as “preludin’’ doctors and pharmacists not plain error because 
comments spread-out over five-day trial), cert, denied, 102 S. Ct. 1754 (1982); United States v. Alley, 



650 The Georgetown Law Journal [Vol. 71:589

flammatory remarks will constitute grounds for a new trial.2202
The prosecutor may not comment on the defendant’s failure to testify at 

trial.2203 A statement will constitute reversible error only if it was intended as 
a comment upon the defendant’s refusal to testify or if the jury would natu
rally and necessarily construe it as a reference to his silence at trial.2204 The

661 F.2d 718. 720-21 (Sth Cir. 1981) (prosecutor's reference to defendants as “crooks” improper but not 
unduly prejudicial because remark stricken from record, jury cautioned, and substantial evidence ex
isted against defendant); United States v. Singer, 660 F.2d 1295, 1304 (8th Cir. 1981) (prosecutor’s 
reference to defendants as "crooks" not reversible error because remark stricken from record and jury 
cautioned), cert, denied. 102 S. Ct. 1030 (1982); United States v. Friedland, 660 F.2d 919, 929 (3d Cir. 
1981) (prosecutor's remarks about defendants’ “fleecing” of pension fund and “extravagant lifestyle” 
improper but not prejudicial), cert, denied. 102 S. Ct. 2268 (1982); United States v. Hughes, 658 F.2d 
317, 323 (5th Cir. 1981) (prosecutor’s statement that defendant “looks and acts like a drug dealer” 
unfortunate but not prejudicial in view of overwhelming evidence against defendant), cert, denied, 102 
S. Ct. 1280 (1982); United States v. Grissom, 645 F.2d 461, 469 n. 11 (5th Cir. 1981) (dictum) (almost 
always improper for prosecution to comment on indigency of defendant); cf. United States v. Wi- 
nograd, 656 F.2d 279, 284 (7th Cir. 1981) (prosecutor’s comment that defendant should share blame 
with codefendant and not be acquitted, although inappropriate, not prejudicial to defendant because 
remark isolated and jury cautioned), cert, denied, 102 S. Ct. 1612 (1982); United States v. Martino, 648 
F.2d 367, 388 (5th Cir. 1981) (defense counsel’s comment that his client forced to sit at trial with “bunch 
of gangsters" not so prejudicial to codefendants as to mandate reversal), cert, denied, 102 S. Ct. 2020 
(1982).

2201. See United States v. Mireles, 673 F.2d 756, 758-59 (5th Cir. 1982) (per curiam) (prosecutor’s 
closing comment about defense counsel’s ingenious use of overwhelmingly unfavorable evidence not 
reversible error given strength of that evidence against defendant); United States v. Van Scoy, 654 F.2d 
257, 267 n.10 (3d Cir.) (prosecutor’s closing comment on defense counsel’s objections to cross examina
tion of defendant not reversible error because judge criticized comment), cert, denied, 102 S. Ct. 977 
(1981); United States v. Martino, 648 F.2d 367, 388 n.10 (5th Cir. 1981) (prosecutor’s references to 
"defense lawyer tactics” and “millionaire defense” not reversible error because comments not so pro
nounced and persistent as to permeate whole trial), cert, denied, 102 S. Ct. 2020 (1982); Territory of 
Guam v. Dela Rosa, 644 F.2d 1257, 1262 (9th Cir. 1981) (court merely states that prosecutor should 
refrain from unfair personal remarks about defense counsel).

2202. See Sales v. Harris, 675 F.2d 532, 541-42 (2d Cir. 1982) (prosecutor’s closing argument some
what inflammatory but on whole did not deprive defendant of fair trial); United States v. Flaherty, 668 
F.2d 566, 598 (1st Cir. 1981) (dictum) (prosecutor may not make inflammatory remarks even in re
sponse to improper defense arguments); United States v. Sherer, 653 F.2d 334, 336-37 (8th Cir.) (prose
cutor’s implicit comparison of defendant to John Mitchell and Richard Nixon not inflammatory 
because no objection when made and defendant not improperly prejudiced), cert, denied, 454 U.S. 1034 
(1981).

2203. Griftin v. California, 380 U.S. 609, 615 (1965); see United States v. Hastings, 660 F.2d 301, 303 
(7th Cir. 1981) (per curiam) (prosecutor’s allusion in closing argument to defendant’s failure to testify 
reversible error despite clear evidence of guilt because defendant’s fifth amendment rights violated), 
cert, denied, 102 S. Ct. 2247 (1982).

2204. See Williams v. Wainwright, 673 F.2d 1182, 1185 (11th Cir. 1982) (prosecutor’s reference to 
“uncontradicted” evidence addressed to undisputed testimony of government witness and not necessar
ily understood as comment on defendant’s failure to testify); United States v. Bums, 668 F.2d 855, 860- 
61 (5th Cir. 1982) (prosecutor’s closing remarks about gaps in defense counsel's opening statement may 
be improper but not necessarily taken as comment on defendant’s silence); United States v. Berkowitz,
662 F.2d 1127, 1137 (5th Cir. 1981) (prosecutor’s comment that federal agent’s testimony more impor
tant than written report not intended to be or necessarily taken as comment on defendant’s silence); 
United States v. DeSimone, 660 F.2d 532, 543 (5th Cir. 1981) (prosecutor’s remark that defense counsel 
would have introduced evidence if it existed improper but not intended to be or naturally and necessar
ily taken as comment on defendant’s silence), cert, denied, 102 S. Ct. 1732 (1982); United States v. 
Wilkins, 659 F.2d 769, 774 (7th Cir.) (prosecutor’s description of government evidence as “only expla
nation” not explicit reference to defendant’s silence and not reversible error because jury instructed that 
government has burden of proof and evidence of guilt overwhelming), cert, denied, 102 S. Ct. 681 
(1981); Cunningham v. Perini, 655 F.2d 98, 100 (6th Cir. 1981) (per curiam) (prosecutor’s remarks 
about defendant’s demeanor at counsel table as he watched principal witness testify not intended or 
necessarily construed as comment on defendant’s failure to testify), cert, denied, 102 S. Ct. 1286 (1982), 
United States v. Armstrong, 654 F.2d 1328, 1336 & n.6 (9th Cir. 1981) (prosecutor’s reference to defend
ant’s silence harmless error because isolated statement, inference of guilt not stressed, curative instruc- 
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prosecutor, however, may refer to defense tactics2205 or the defendant’s failure 
to call third-party witnesses2206 as long as the comments are not implicit refer
ences to the defendant’s failure to testify. A prosecutor may not suggest that 
the defendant’s guilt is indicated by the defendant’s retention of counsel.2207

Under the rule articulated by the Supreme Court in Doyle v. Ohio 2208 a 
prosecutor violates due process if he uses a defendant’s postarrest silence 

tions given and verdict not affected), cert. denied, 102 S. Ct. 1289 (1982); Runnels v. Hess, 653 F.2d 
1359, 1362-63 (10th Cir. 1981) (prosecutor’s references to “uncontradicted” evidence constitutional er
ror when no one but defendant could have contradicted government witness and jury naturally and 
necessarily took remarks as comment on defendant’s failure to testify); United States v. Robinson, 651 
F.2d 1188, 1197-98 (6th Cir.) (prosecutor’s reference to lack of evidence not intended to be or necessar
ily construed as comment on defendant’s failure to testify when equally possible that prosecutor meant 
to focus on fact that government witness was unimpeached), cert, denied, 454 U.S. 875 (1981); cf. 
United States v. Mason, 661 F.2d 45, 47-48 (5th Cir. 1981) (codefendant’s counsel’s reference to defend
ant’s failure to testify harmless error because remark applied collectively to three defendants, later 
instruction given, and evidence against defendant overwhelming); United States v. Garcia, 655 F.2d 59, 
64 (5th Cir. 1981) (codefendant’s counsel’s remarks naturally taken to illustrate presumption of inno
cence and not as comment on defendant’s failure to testify).

2205. See United States v. Burns, 668 F.2d 855, 861 (5th Cir. 1982) (prosecutor’s remark that no 
evidence offered to dispute parts of government’s case explicit and permissible comparison of defense 
and government witnesses’ testimony); United States v. Chisem, 667 F.2d 1192, 1195 (5th Cir. 1982) 
(per curiam) (prosecutor’s reference to defendant speaking only through his counsel permissible be
cause intended to compare government’s case with alibi evidence offered by defense); United States v. 
Fanello, 662 F.2d 505, 508-09 (8th Cir. 1981) (prosecutor’s statements permissible because merely con
cerned failure of defense to impeach government witnesses and cautionary instruction given); United 
States v. Freeman, 660 F.2d 1030, 1037 (5th Cir. 1981) (prosecutor’s reference to lack of evidence of 
coercion proper comment on defense’s failure to establish coercion theory); United States v. Pimentel, 
654 F.2d 538, 543-44 (9th Cir. 1981) (prosecutor’s comment that “you [the jury] have a right to ask for 
that evidence” permissible because naturally taken as suggestion that assertions of defense not sup
ported by evidence); United States v. Bell, 651 F.2d 1255, 1260 (8th Cir. 1981) (prosecutor’s statement 
that jury had not heard alternative theory permissible because related to failure of defense to refute 
government’s theory and not to defendants failure to testify); United States v. Savarese, 649 F.2d 83, 
86-87 (1st Cir. 1981) (prosecutor’s improper remark that evidence “uncontradicted” not prejudicial 
because prosecution emphasized that alibi evidence not independently corroborated); United States v. 
Jones, 648 F.2d 215, 218 (5th Cir. 1981) (prosecutor’s reference to credibility of witness not comment on 
defendant’s failure to testify); cf. United States v. Carr, 647 F.2d 867, 868-69 (8th Cir.) (per curiam) 
(prosecutor’s reference during voir dire to guilty pleas of defendant’s accomplice properly anticipated 
defense attempt to impeach government witnesses), cert, denied, 454 U.S. 855 (1981).

2206. See Yancey v. Housewright, 664 F.2d 187, 190 (8th Cir. 1981) (prosecutor’s argument that 
defendant had not called witnesses to support his alibi defense neither improper nor prejudicial because 
prosecutor “merely stated the obvious”); United States v. Coven, 662 F.2d 162, 171-72 (2d Cir. 1981) 
(prosecutor’s comment on absurdity of calling one as opposed to another third-party witness clearly not 
comment on defendant’s failure to testify), cert, denied, 102 S. Ct. 1771 (1982).

A defendant’s right to remain silent is violated if a prosecutor refers to the government’s evidence as 
“uncontradicted” and only the defendant could have contradicted that evidence. United States v. 
Robinson, 651 F.2d 1188, 1197 (6th Cir.), cert, denied, 454 U.S. 875 (1981). See United States v. Fogg, 
652 F.2d 551, 557-58 (5th Cir. 1981) (prosecutor’s characterization of evidence as “uncontroverted" 
permissible because defendant not only person who could have contraverted evidence against him), 
cert, denied, 102 S. Ct. 1751 (1982). In rape prosecutions, for example, a prosecutor may violate the 
defendant’s fifth amendment right by describing the victim’s testimony as uncontradicted. See United 
States v. Hastings, 660 F.2d 301, 303 (7th Cir. 1981) (prosecutor’s allusion to defendants’ failure to deny 
rape and kidnap charges violates fifth amendment because only defendants could have disputed vic
tim’s testimony), cert, denied, 102 S. Ct. 2247 (1982); Runnels v. Hess, 653 F.2d 1359, 1362-63 (10th Cir. 
1981) (prosecutor’s reference to victim’s uncontradicted testimony violated defendant’s fifth amend
ment right because only defendant could have contradicted government’s evidence).

2207. See United States v. Milstead, 671 F.2d 950, 953 (5th Cir. 1982) (per curiam) (prosecutor’s 
passing reference to defendant’s retention of counsel, although “reprehensible”, cured by immediate 
and forceful jury instruction); Washington v. Harris, 650 F.2d 447, 454 (2d Cir. 1981) (prosecutor’s 
remark that defendant had consulted counsel prior to exculpatory statement harmless error given total
ity of circumstances), cert, denied, 102 S. Ct. 1455 (1982).

2208. 426 U.S. 610 (1976).
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against him for impeachment purposes.2209 This term the Supreme Court in 
Fletcher v. Weir2210 clarified Doyle and held that when the defendant’s postar
rest silence precedes Miranda warnings, the prosecutor may impeach a defend
ant with his silence without violating due process.2211 Analogizing to the 
impeachment use of prearrest silence, which the Court previously has held 
constitutional,2212 the Fletcher Court reasoned that due process prevents the 
use of the defendant’s silence only when it is induced by the government’s 
implicit assurances that it will not be used against him.2213 The Supreme Court 
in Anderson v. Charles22™ held that if a defendant makes voluntary statements 
after Miranda warnings have been given, those statements may also be used to 
attack his credibility if he testifies at trial.2215

When a prosecutor calls a third-party witness who he knows will invoke the 
privilege against self-incrimination, the danger arises that the jury will improp
erly infer the defendant’s guilt from the witness’ silence.2216 Reversible error, 
however, will result only when the prosecution attempts to build its case from 
such inferences2217 or when inferences from a refusal to answer unfairly

2209. Id. at 619; see United States v. Williams, 665 F.2d 107, 109-10 (6th Cir. 1981) (under Doyle, 
prosecutor’s questions to FBI agent and defendant regarding defendant’s refusal to answer questions 
after Miranda warnings violated defendant’s due process right); United States ex ret. Allen v. Franzen, 
659 F.2d 745, 747 (7th Cir. 1981) (under Doyle, prosecutor’s references in cross-examination and clos
ing argument to defendant’s failure to furnish a self-defense story prior to trial violates defendant’s due 
process right), cert, denied, 102 S. Ct. 1975 (1982); Alo v. Olim, 639 F.2d 466, 468-69 (9th Cir. 1980) 
(under Doyle, prosecutor’s questions on cross-examination referring to defendant’s postarrest silence 
and implying guilt reversible error because questions went beyond merely challenging veracity of de
fendant’s testimony); Williams v. Zahradnick, 632 F.2d 353, 362 n.15, 365 (4th Cir. 1980) (under Doyle, 
prosecutor’s questions during cross-examination whether defendant “ever” told exculpatory story 
before trial reversible error); cf. United States v. Lewis, 651 F.2d 1163, 1169 (6th Cir. 1981) (defendant’s 
fifth amendment right violated by testimony of IRS agent regarding defendant’s refusal to answer ques
tions after Miranda warnings given even though remark unsolicited and not exploited by prosecutor); 
United States v. Garcia, 625 F.2d 162, 169 (7th Cir.) (under Doyle, witness’ statement that defendants 
remained silent after arrest not misconduct because neither elicited nor pursued by prosecutor), cert, 
denied, 449 U.S. 923 (1980).

2210. 102 S. Ct. 1309 (1982) (per curiam).
2211. Id. at 1312. The Court reversed the Sixth Circuit’s holding that “impeachment of a defendant 

with post-arrest silence is forbidden by the Constitution, regardless of whether Miranda warnings are 
given.” Weir v. Fletcher, 658 F.2d ¡126, 1130 (6th Cir. 1981), rev’d, 102 S. Ct. 1309 (1982).

2212. Jenkins v. Anderson, 447 U.S. 231 (1980) (defendant may be impeached with prearrest si
lence); see Lebowitz v. Wainwright, 670 F.2d 974, 977-80 (11th Cir. 1982) (defendant’s due process 
rights not violated by prosecutor’s reference on cross-examination and in closing argument to his si
lence during execution of search warrant but before arrest).

2213. Fletcher v. Weir, 102 S. Ct. at 1311. But see United States ex rel. Smith v. Franzen, 660 F.2d 
237, 240 (7th Cir. 1981) (prosecutor’s attempt to impeach defendant’s alibi with postarrest silence denial 
of due process regardless of whether defendant received Miranda warnings).

2214. 447 U.S. 404 (1980) (per curiam).
2215. Id. at 408-09; see United States v. Collins, 652 F.2d 735, 740 (8th Cir. 1981) (police officer’s 

testimony about defendant’s comments and subsequent silence at time of arrest merely recitation of 
conversation voluntarily initiated by defendant and does not constitute illegal use of silence), cert, de
nied, 102 S. Ct. 1251 (1982); Jacks v. Duckworth, 651 F.2d 480, 483 (7th Cir. 1981) (introduction of 
recorded conversation between defendant and police not attempt to use petitioner’s silence against him 
when defendant continued to speak voluntarily after asserting right to remain silent), cert, denied, 102 
S. Ct. 1010 (1982); cf. United States v. Barber, 668 F.2d 778, 785 (4th Cir.) (introduction at trial of 
defendant’s silence before grand jury permissible to rebut defendant’s testimony that he would have 
stated his position to prosecution had he been afforded opportunity), cert, denied, 51 U.S.L.W. 3254 
(U.S. Oct. 4, 1982).

2216. Namet v. United States, 373 U.S. 179, 185-86 (1963). The witnesses called in Namet were 
codefendants who had pleaded guilty. Id. at 180.

2217. Id. at 186.
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prejudice a defendant by adding critical weight to the government’s case.2218 
Reversal is not required when the prosecutor has a good faith belief that his 
witness cannot validly assert the privilege.2219

The Federal Rules of Evidence govern the presentation of evidence of prior 
crimes or wrongful conduct of a witness or a defendant.2220 The prosecutor 
may not offer such evidence as proof of criminal propensity,2221 although he 
may use it to impeach a witness’ credibility,2222 or to attack the defendant’s 
character if the defendant has placed a pertinent character trait in issue 
through reputation or opinion testimony.2223 Evidence of prior crimes or

2218. Id. at 187; .$■£■<? Black v. Woods, 651 F.2d 528, 531 (8th Cir.) (refusal of accomplice to testify for 
the government did not add “critical weight” to prosecution’s case), cert, denied, 454 U.S. 847 (1981). It 
may not be reversible error for a government witness to assert his fifth amendment privilege in response 
to questions concerning his own credibility. See United States v. Hirst, 668 F.2d 1180, 1184 (11th Cir. 
1982) (witness’ refusal to answer questions about his prior illegal activities not harmful to defendant 
because related to collateral issue of witness’ credibility); United States v. Nunez, 668 F.2d 1116, 1122 
(10th Cir. 1981) (witness’ refusal to answer question about unrelated charge pending against him not 
prejudicial to defendant because related only to credibility), cert, denied, 102 S. Ct. 1617 (1982); United 
States v. Martino, 648 F.2d 367, 388-89 (5th Cir. 1981) (witness’ refusal to answer questions about his 
involvement in arson, mail fraud, and racketeering not prejudicial to defendant because related only to 
credibility and merely cumulative), cert, denied, 102 S. Ct. 2020 (1982).

2219. Namet v. United States, 373 U.S. 179, 188 (1963); see Black v. Woods, 651 F.2d 528, 531 (8th 
Cir.) (although witness indicated she would not testify, reversal not required when “neither government 
nor court could be sure”), cert, denied, 454 U.S. 847 (1981).

2220. See infra notes 2221-24 (discussing relevant Federal Rules of Evidence).
2221. Federal Rule of Evidence 404(b) provides: “Evidence of other crimes, wrongs, or acts is not 

admissible to prove the character of a person in order to show that he acted in conformity therewith.” 
Fed. R. Evid. 404(b); see United States v. Romo, 669 F.2d 285, 288-89 (5th Cir. 1982) (government’s 
presentation of evidence of defendant’s association with persons convicted of crimes reversible error); 
United States v. Singleterry, 646 F.2d 1014, 1018-20 (5th Cir. 1981) (government’s questioning of de
fendant regarding brother’s criminal record constitutes “highly prejudicial attempt to taint defendant’s 
character through ‘guilt by association’ ” requiring reversal); cf. United States v. Diaz, 662 F.2d 713, 
717-18 (11th Cir. 1981) (per curiam) (prosecutor’s suggestion that he possessed inadmissible evidence 
about defendant’s bad reputation harmless error in view of cautionary instructions); Territory of Guam 
v. Dela Rosa, 644 F.2d 1257, 1262 (9th Cir. 1981) (prosecutor’s reference to defendant’s violent court
room behavior as evidence of his crimes harmless error because immediate objection to statements 
sustained at trial).

2222. Fed. R. Evid. 608(b), 609. Federal Rule of Evidence 609 provides that evidence of prior 
crimes is admissible to attack a witness’ credibility if elicited from the witness or established by public 
record during cross-examination. Fed. R. Evid. 609(a). In addition, the prior crime must have been 
punishable by imprisonment in excess of one year or death, or involved dishonesty or false statement. 
Id See United States v. Gilbert, 668 F.2d 94, 97 (2d Cir. 1981) (admission of prior conviction for mail 
fraud proper to impeach defendant), cert, denied, 102 S. Ct. 2014 (1982); United States v. Tham, 665 
F.2d 855, 861 (9th Cir. 1981) (although relating to credibility, prosecutor’s suggestion that defendant’s 
earlier trial was “fixed” improper because no basis for comment shown), cert, denied, 102 S. Ct. 2010 
(1982); United States v. Coats, 652 F.2d 1002, 1004-05 (D.C. Cir. 1981) (prosecutor’s reference to de
fendant’s “involvement with cases of this type” not made solely for the purposes of impeachment and, 
therefore, prejudicial to defendant on issue of guilt; however, reversal not required because evidence 
overwhelming); cf. Rutledge v. Sunderland, 671 F.2d 377, 379-82 (10th Cir. 1982) (prosecutor’s admis
sion into evidence of prior invalid conviction as bearing on defendant’s credibility improper when also 
clearly factor in determining guilt; thus, present conviction invalid).

Federal Rule of Evidence 608(b) provides that evidence of specific instances of misconduct of the 
witness may, if probative of truthfulness, be inquired into on cross-examination of the witness. Fed. R. 
Evid. 608(b). Specific inquiries of misconduct may be made concerning the witness*  character for 
truthfulness or untruthfulness, or concerning the character for truthfulness or untruthfulness of another 
witness about whose character the witness being cross-examined has testified. Id. Such specific in
stances of misconduct may not be proved by extrinsic evidence and may be explored only in the discre
tion of the court. Id

2223. Federal Rule of Evidence 404(a) provides that evidence of a pertinent character trait of the 
accused may be offered by the accused or by the prosecution to rebut it. Fed. R. Evid. 404(a). Federal 
Rule of Evidence 405(a) supplements this rule and provides that in cases in which evidence of character 
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wrongs is also admissible as proof of motive, opportunity, intent, preparation, 
plan, knowledge, identity, or absence of mistake or accident.* 2224 The improper 
admission of prior misconduct evidence, however, will constitute reversible er
ror only when it is highly prejudicial to the accused.2225

or a trait of character is admissible, proof may be made by reputation or opinion testimony. Fed. R. 
Evid. 405(a). On cross-examination inquiry is allowable into relevant instances of conduct. Id. See 
United States v. Grady, 665 F.2d 831, 834-35 (8th Cir. 1981) (under rule 405(a) prosecution could 
question character witness as to knowledge of defendant’s prior arrests not resulting in conviction be
cause issue of character voluntarily tendered by defendant); United States v. McCollum, 664 F.2d 56, 
58 (5th Cir. 1981) (prosecutor’s cross-examination of character witness regarding defendant’s prior ar
rests proper because prosecutor had good faith basis for questions and traits of honesty and integrity 
involved in prior arrest relevant to current charges of fraud), cert, denied, 102 S. Ct. 1989 (1982).

Federal Rule of Evidence 405(b) also provides that proof of specific instances of conduct may be 
made in cases in which character or a trait of character of a person is an essential element of a charge, 
claim, or defense. Fed. R. Evid. 405(b).

2224. Fed. R. Evid. 404(b); see United States v. Rice, 659 F.2d 524, 527-28 (5th Cir. 1981) (evidence 
of taxes owed and paid in previous years properly admitted to show willfulness and intent by defendant 
charged with failing to file tax return); United States v. Bruner, 657 F.2d 1278, 1293 (D.C. Cir. 1981) 
(evidence of defendant’s violent behavior properly admitted to show leadership role in conspiracy); 
United States v. Engleman, 648 F.2d 473, 478-79 (8th Cir. 1981) (evidence of defendant’s prior involve
ment in similar crime admissible to show intent); United States v. Allen, 646 F.2d 1249, 1250 (8th Cir. 
1981) (per curiam) (prosecutor’s cross-examination of defendant concerning uncharged embezzlement 
proper under rule 404(b) when followed by cautionary instruction).

2225. See Martinez v. Romero, 661 F.2d 143, 144 (10th Cir. 1981) (per curiam) (prosecutor’s im
proper mention of defendant’s prior convictions not constitutional violation given totality of record); 
United States v. Coats, 652 F.2d 1002, 1004 (D.C. Cir. 1981) (prosecutor’s improper reference to de
fendant’s prior convictions as evidence of guilt in present case harmless error given overwhelming 
evidence); United States v. Lay, 644 F.2d 1087, 1091 (5th Cir.) (prosecutor’s improper attempt to im
peach defendant by reference to prior charge that did not result in conviction harmless error given 
properly admitted evidence of four other previous convictions, overwhelming evidence, and immediate 
chance for corrective instruction), cert, denied, 454 U.S. 869 (1981); cf. United States v. Fanello, 662 
F.2d 505, 507-08 (8th Cir. 1981) (government witness’ answer that violated motion/« limine not prejudi
cial error in view of corrective instructions to jury).

2226. Brady v. Maryland, 373 U.S. 83, 87 (1963). To establish a Brady violation the defendant must 
prove that the prosecutor suppressed the evidence and that the evidence was both material and exculpa
tory. See United States v. Allain, 671 F.2d 248, 255 (7th Cir. 1982) (defendant not prejudiced by prose
cutor’s delay in disclosing government witnesses’ prior inconsistent statements because defendant 
received statements in time for cross-examination); United States v. Civella, 666 F.2d 1122, 1130 (8th 
Cir. 1981) (no reversible error when defendant not permitted to examine informant’s files after court 
inspection revealed no Brady material); United States v. Yazzie, 660 F.2d 422, 429 (10th Cir. 1981) 
(nondisclosure of allegedly conflicting government evidence presented in previous unrelated cases not 
prosecutorial misconduct because evidence developed on matters immaterial to current issue), cert, de
nied, 102 S. Ct. 1282 (1982); Johnson v. Wyrick, 653 F.2d 1234, 1241 (8th Cir. 1981) (government not 
required to provide defense all police investigatory work; only evidence material to guilt or punishment 
must be disclosed), cert, denied, 102 S. Ct. 1013 (1982).

2227. Napue v. Illinois, 360 U.S. 264, 269 (1959); see United States v. Widgery, 674 F.2d 710, 713 
(8th Cir. 1982) (not error for government to introduce perjured testimony because evidence relating to 
prosecution’s knowledge of alleged perjury based on speculation and conjecture); United States v. 
Sanzo, 673 F.2d 64, 68 (2d Cir. 1982) (not error for government to introduce false testimony because 
prosecutor acted negligently and not recklessly or knowingly); United States v. Rowan, 663 F.2d 1034, 
1035 (11th Cir. 1981) (per curiam) (not error for government to introduce false testimony against de
fendant because no evidence offered that prosecution had acquired knowledge of its falsity); United 
States v. Gibbs, 662 F.2d 728, 730 (11th Cir. 1981) (not sufficient proof of prosecution’s knowledge of 
falsity that evidence is challenged by another witness or is inconsistent with prior statements); 
Lindhorst v. United States, 658 F.2d 598, 601 (8th Cir. 1981) (not error for government to introduce 
false testimony because defendant unable to establish prosecution knew witnesses were lying), cert, 
denied, 102 S. Ct. 1024 (1982); United States v. Sutherland, 656 F.2d 1181, 1203 (5th Cir. 1981) (chal
lenge to evidence through another witness or prior inconsistent statements insufficient to establish

A prosecutor who suppresses material exculpatory evidence denies the de
fendant due process of law.2226 At trial, a prosecutor may not introduce or 
elicit testimony known to be false2227 or allow false testimony to stand uncor
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rected.2228 Such misconduct constitutes grounds for a new trial if there is a 
reasonable likelihood that the misconduct affected the jury’s verdict.2229

FIFTH AMENDMENT ISSUES AT TRIAL

Privilege Against Self-Incrimination. The fifth amendment provides that
no person shall be compelled to be a witness against himself in a criminal 
case.2230 The privilege against self-incrimination protects individuals from 
government attempts to compel2231 production of testimonial or communica-

prosecutorial use of false testimony), cert, denied, 102 S. Ct. 1451 (1982); cf. United States v. Taylor, 648 
F.2d 565, 571 (9th Cir.) (claim that prosecutor misled court into belief that subpoenas had been issued 
to obtain original document in order to permit admission of photocopy may be basis for relief in coram 
nobis action), cert, denied, 454 U.S. 866 (1981).

2228. See Giglio v. United States, 405 U.S. 150, 154-55 (1972) (defendant denied due process be
cause prosecutor failed to disclose that key witness testified falsely concerning grants of immunity); 
United States v. West, 670 F.2d 675, 688 (7th Cir.) (defendant not denied due process by government’s 
use of perjured testimony because prosecutor presented evidence correcting testimony), cert, denied, 102 
S. Ct. 2972 (1982); United States v. Johnson, 649 F.2d 617, 618 (8th Cir. 1981) (defendant not denied 
due process because prosecutor had satisfied duty to correct false testimony); cf. United States v. Block, 
660 F.2d 1086, 1091-92 (5th Cir. 1981) (government cannot agree to stand mute in face of factual 
inaccuracies as part of plea agreement), cert, denied, 102 S. Ct. 1753 (1982).

2229. United States v. Agurs, 427 U.S. 97, 103 (1976). In Agurs the Supreme Court discussed three 
distinct situations in which a prosecutor’s act of withholding information may affect the fairness of a 
trial. Id. at 103-07. First, when a prosecutor knowingly uses perjured testimony the court must set aside 
a conviction if there is “any reasonable likelihood” that the perjured testimony could have affected the 
judgment of the jury. Id. at 103. Second, when the defense specifically requests evidence, the prosecutor 
must furnish the information or submit the problem to the trial judge if a substantial basis for claiming 
materiality exists. Id. at 106. Finally, when a prosecutor fails to disclose unrequested exculpatory evi
dence, the court must order a new trial only if the evidence “creates a reasonable doubt that otherwise 
did not exist.” Id. at 107-12.

Although some federal appellate courts expressly apply Agurs to allegations of prosecutorial miscon
duct in withholding information, others analyze such cases using a harmless error standard. Compare 
United States v. Sanzo, 673 F.2d 64, 67 (2d Cir. 1982) (under Agurs, introduction of allegedly perjured 
testimony not reversible error because no showing that it affected judgment of jury) and Zeigler v. 
Callahan, 659 F.2d 254, 269-70 (1st Cir. 1981) (under Agurs, failure of prosecution to supply requested 
transcript of witness’ grand jury testimony would not have created reasonable doubt of defendant’s 
guilt because ample evidence of guilt existed) and Ogle v. Estelle, 641 F.2d 1122, 1125-27 (5th Cir. 
1981) (under Agurs, prosecutor’s refusal to supply specifically requested FBI reports not material to 
jury’s verdict because evidence against defendant overwhelming) with United States v. West, 672 F.2d 
796, 801 (10th Cir. 1982) (defendant failed to establish government misconduct so prejudicial that with
out it acquittal would likely have resulted) and United States v. Rowan, 663 F.2d 1034, 1035 (11th Cir. 
1981) (per curiam) (even if witness lied, peijured testimony not prejudicial to defendant) and United 
States v. Johnson, 649 F.2d 617, 618 (8th Cir. 1981) (government misconduct in introducing false testi
mony did not affect judgment in nonjury trial because evidence later corrected) and United States v. 
Tercero, 640 F.2d 190, 193 (9th Cir. 1980) (prosecutor’s loss or destruction of police and DEA postarrest 
photographs of defendant not reversible error because defendant failed to show any significant degree 
of prejudice), cert, denied, 449 U.S. 1084 (1981) and United States v. Alessi, 638 F.2d 466, 481 (2d Cir.
1980) (testimony of “surprise” witness who had reached immunity agreement with prosecutor just 
before trial not prejudicial to defendant because defendant received continuance to prepare cross-ex
amination); cf. United States v. Gilbert, 668 F.2d 94, 97 (2d Cir. 1981) (government’s failure to disclose 
possibly favorable impeachment evidence before trial constitutionally significant only if omitted evi
dence creates reasonable doubt which did not otherwise exist), cert, denied, 102 S. Ct. 2014 (1982); 
United States v. Ariza-Ibarra, 651 F.2d 2, 15 (1st Cir.) (prosecutorial misconduct affecting availability 
of witness not prejudicial when defendants failed to make any efforts to locate witness and made no 
showing that witness’ testimony would aid defendants), cert, denied, 454 U.S. 895 (1981).

2230. U.S. Const, amend. V. The privilege against self-incrimination “ ‘can be asserted in any 
proceeding, civil or criminal, administrative or judicial, investigative or adjudicatory ....’” In re 
Corrugated Container Antitrust Litigation (Culy), 662 F.2d 875, 882 (D.C. Cir. 1981) (quoting Kastigar 
v. United States, 406 U.S. 441, 444 (1972)).

2231. The government “compels” testimony if it penalizes failure to give testimony that is not immu
nized. See Lefkowitz v. Cunningham, 431 U.S. 801, 807-08 (1977) (state statute requiring divestiture of 
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tive evidence.2232 The government, however, may compel a person to display 
identifiable physical characteristics2233 or participate in a lineup2234 because 
such evidence is not testimonial or communicative.

Last term in Estelle v. Smith2235 the Supreme Court held that the fifth 
amendment prohibits the state’s use at a sentencing hearing of testimony of a 
psychiatrist who conducted a court-ordered pretrial competency examination 
when the defendant was not informed of his right to remain silent.2236 Because 
the psychiatrist based his testimony on the defendant’s statements made during 
the examination as well as the psychiatrist’s own observations, the Court re
jected the argument that the information received from the defendant was

private political office and five-year ban on holding any public or party office as sanction for asserting 
privilege against self incrimination compels testimony in violation of fifth amendment); United States 
v. Shamy, 656 F.2d 951, 959 (4th Cir. 1981) (state racing commission rule requiring audit as condition 
for license renewal not compulsion in violation of fifth amendment), cert. denied, 102 S. Ct. 1429 (1982); 
United States v. Doe, 655 F.2d 920, 926 (9th Cir. 1981) (defendant’s “moral obligation” to testify on 
behalf of codefendant not compulsion in violation of fifth amendment); Batten v. Scurr, 649 F.2d 564, 
570 (8th Cir. 1981) (improper judicial comment, made outside presence of jury, that defendant would 
have opportunity to deny witness’ statement does not compel defendant to testify in violation of fifth 
amendment).

2232. Schmerber v. California, 384 U.S. 757, 761 (1966); see United States v. Euge, 444 U.S. 707, 718 
(1980) (IRS summons requiring handwriting exemplar not compelled production of testimonial evi
dence in violation of fifth amendment).

The privilege against self incrimination does not exempt a taxpayer from filing an income tax return. 
United States v. Sullivan, 274 U.S. 259, 263 (1927); see United States v. Reed, 670 F.2d 622, 623-24 (5th 
Cir.) (fifth amendment does not protect defendant’s refusal to file completed tax return), cert, denied, 
102 S. Ct. 2945 (1982); United States v. Wolters, 656 F.2d 523, 525 (9th Cir. 1981) (fifth amendment 
does not protect defendant’s blanket refusal to file tax return unless refusal itself incriminating); United 
States v. Tibbetts. 646 F.2d 193, 195 (5th Cir. 1981) (no fifth amendment right to omit from tax return 
information concerning income from legal sources). When tax obligations subject a taxpayer to self
incrimination in potential nontax prosecutions, the fifth amendment privilege remains available to the 
taxpayer. See Marchetti v. United States, 390 U.S. 39, 49, 60 (1968) (taxpayer properly asserted fifth 
amendment privilege against self-incrimination when federal wagering tax requirements directly in
criminated those engaged in illegal gambling activities). This term the Tenth Circuit held that the 
forfeiture of gambling equipment for failure to pay the gaming machine tax violated the owner’s fifth 
amendment rights because records of those who paid the tax could incriminate him in future nontax 
prosecutions. United States v. One Coin-Operated Gaming Device, 648 F.2d 1297, 1300 (10th Cir.
1981).  The court noted, however, that the Marchetti problem, although implicated in this case, has been 
largely eliminated by statute. Id. at 1299-1300.

In the 1982-1983 term the Supreme Court will decide whether a state statute permitting the admis
sion into evidence of an accused drunk driver’s refusal to take a blood-alcohol test violates the ac
cused’s fifth amendment privilege against self incrimination. State v. Neville, 312 N.W.2d 723, 726 
(S.D. 1981) (holding statute unconstitutional), cert, granted, 102 S. Ct. 2232 (1982).

2233. See United States v. Dionisio, 410 U.S. 1, 5-7 (1973) (compelling production of voice exem
plars not violation of fifth amendment); Gilbert v. California, 388 U.S. 263, 267 (1967) (compelling 
production of handwriting exemplars not violation of fifth amendment); Holt v. United States, 218 U.S. 
245, 252-53 (1910) (compelling defendant to try on clothes to demonstrate fit not violation of fifth 
amendment); United States v. Chaney, 662 F.2d 1148, 1155 (5th Cir. 1981) (compelling defendant to 
furnish handwriting exemplars after indictment not violation of fifth amendment); United States v. 
Cotner, 657 F.2d 1171, 1173 (10th Cir. 1981) (compelling defendant to submit handwriting exemplars 
not violation of fifth amendment).

2234. United States v. Wade, 388 U.S. 218, 222-23 (1967).
2235. 451 U.S. 454 (1981).
2236. Id. at 463. The trial court in Smith had ordered a psychiatric examination of the defendant to 

determine his competency to stand trial for murder. Id. at 456-57. In the post-trial sentencing proceed
ing the State called the court-appointed psychiatrist to testify on the issue of the defendant’s future 
dangerousness,” an element of proof required to support imposition of capital punishment. Id. at 458- 
60. The psychiatrist testified that, based on the competency exam, he believed that the defendant would 
commit similar crimes and that the defendant’s sociopathic condition would “only get worse.” Id. at 
459. The defendant was sentenced to death. Id. at 460.
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non testimonial.2237 This term in Battie v. Estelle'1'13* the Fifth Circuit applied 
Smith retroactively to a case in which defense counsel requested a pretrial 
psychiatric exam that formed the basis for expert testimony at the sentencing 
hearing.2239 The court ruled that the defendant had not waived his fifth 
amendment right because he had not requested the examination to determine 
his “future dangerousness,” an element of proof required to support the impo
sition of capital punishment, had not presented evidence on that issue, and had 
not been informed of his right to remain silent prior to the examination.2240

The privilege against self-incrimination protects individuals against the 
compelled production of personal papers.2241 It does not protect against the 
production under subpoena of personal papers held by a third party2242 or 
against the seizure under a search warrant of personal papers.2243 Because the 
fifth amendment protects only individuals, a person holding business records

2237. Id. at 463-65.
2238. 655 F.2d 692 (5th Cir. 1981).
2239. Id. at 699-700. Before trial the defense counsel in Battie moved for a psychiatric examination 

to determine the defendant’s competency to stand trial and his sanity at the time of the crime. Id. at 
695.

2240. Id. at 701-03. Nevertheless, when a defendant pleads insanity, government psychiatrists may 
incorporate into their own testimony on that issue the defendant’s statements made during the course of 
the examination without violating the fifth amendment. See United States v. Madrid, 673 F.2d 1114, 
1121 (10th Cir. 1982) (fifth amendment privilege against self-incrimination not violated by psychia
trist’s testimony on issue of insanity when opinion based upon statements made by defendant during 
pretrial competency examination); United States v. Whitlock, 663 F.2d 1094, 1107 (D.C. Cir. 1980) 
(fifth amendment privilege against self-incrimination not violated by expert testimony incorporating 
defendant’s statements when offered to show basis for expert’s opinion of defendant’s criminal 
responsibility).

2241. Bellis v. United States, 417 U.S. 85, 87 (1974); see Boyd v. United States, 116 U.S. 616, 637 
(1886) (subpoena requiring production of private books and papers compels owner to be witness 
against himself in violation of fifth amendment); United States v. MacKey, 647 F.2d 898, 901 (9th Cir. 
1981) (subpoena requiring production of business diary and desk calendar not in violation of fifth 
amendment despite presence of personal notations).

The government, however, may compel an individual to produce personal papers as long as the act of 
production does not constitute compulsory discovery or authentication of incriminating evidence. See 
Andresen v. Maryland, 427 U.S. 463, 473-74 (1976) (fifth amendment may protect individual from 
complying with subpoena for production of personal records because act of production may constitute 
compulsory discovery or authentication of incriminating information); Fisher v. United States, 425 U.S. 
391, 409-11 (1976) (production under subpoena by defendant of personal papers that defendant’s ac
countant voluntarily prepared not compelled self-incrimination because government knew papers’ 
existence and location and defendant merely surrendered documents without affirming veracity of 
contents).

2242. See Fisher v. United States, 425 U.S. 391, 397 (1976) (subpoena of taxpayer’s personal papers 
from attorney does not violate taxpayer’s fifth amendment privilege); United States v. Silverstain, 668 
F.2d 1161, 1164-65 (10th Cir. 1982) (compelled production of taxpayer’s financial records from ac
countant’s possession does not violate taxpayer’s fifth amendment privilege). The attorney-client privi
lege, however, may protect documents from compelled production from an attorney. See United States 
v. Miller, 660 F.2d 563, 566 (5th Cir. 1981) (attorney-client privilege protects document if it would have 
been protected by fifth amendment while in client’s possession and if it contains confidential informa
tion given to attorney to obtain advice), modified on other ground, 675 F.2d 711 (5th Cir. 1982); In re 
Grand Jury Proceeding (Malone), 655 F.2d 882, 886 (8th Cir. 1981) (attorney-client privilege not vio
lated by subpoena requiring attorney to produce unprivileged business records and communications 
with third party).

2243. Andresen v. Maryland, 427 U.S. 463, 473-74, 477 (1976) (seizure of personal papers under 
search warrant does not violate fifth amendment because owner not compelled to comply); cf. United 
States v. Haydel, 649 F.2d 1152, 1158-59 (5th Cir. 1981) (seizure under search warrant of gambling 
records maintained pursuant to tax law does not violate fifth amendment when records used as evi
dence in tax prosecution), cert, denied, 102 S. Ct. 1721 (1982). 
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as a representative of a corporation,2244 partnership,2245 or trust2246 cannot in
voke the privilege against self-incrimination. This term the Ninth Circuit in 
United States v. Rylander22*1 held, however, that the representative of an or
ganization who has testified that requested records are not in his possession 
may properly invoke the fifth amendment in response to questions about the 
whereabouts of those documents.2248

A witness must assert the privilege in a timely manner2249 and only when 
asked for incriminating testimony2250 that gives rise to a real and substantial 
risk of prosecution.2251 Although a criminal defendant has an unqualified right

2244. See Hale v. Henkel, 201 U.S. 43, 69-70 (1906) (individual may not assert fifth amendment 
privilege on behalf of corporation); United States v. Shamy, 656 F.2d 951, 958 (4th Cir. 1981) (neither 
corporation nor its officers have privilege not to disclose corporate records), cert, denied, 102 S. Ct. 1429 
(1982); cf. In re Grand Jury Subpoena (Kent), 646 F.2d 963, 968 (5th Cir. 1981) (fifth amendment 
protects from compelled production business records of sole proprietor that are not required to be kept 
by law). The Second Circuit has enumerated the following criteria for determining whether documents 
are personal or corporate in nature: who prepared the document; the nature of its contents; the purpose 
or use of the document; who maintained possession and had access to the document; whether the corpo
ration required its preparation; and whether the document’s existence was necessary to the conduct of 
the corporation’s business. In re Grand Jury Subpoena Duces Tecum Dated April 23, 1981, 657 F.2d 5, 
8 (2d Cir. 1981) (remanding for application of criteria because determination of whether pocket diaries 
and desk calendars personal or corporate could not be made from record).

2245. See Bellis v. United States, 417 U.S. 85, 101 (1974) (member of partnership holding records in 
representative capacity may not assert fifth amendment); United States v. Alderson, 646 F.2d 421, 423 
(9th Cir. 1981) (member of partnership may not assert fifth amendment to avoid production of partner
ship records when family partnership has identity independent of its individual members).

2246. See United States v. Harrison, 653 F.2d 359, 362 (8th Cir. 1981) (trustees may not assert fifth 
amendment to avoid production of trust records).

2247. 656 F.2d 1313 (9th Cir. 1981), cert, granted, 102 S. Ct. 2006 (1982).
2248. Id. at 1319.
2249. See Roberts v. United States, 445 U.S. 552, 559-60 (1980) (no fifth amendment protection 

available to defendant who fails to timely assert privilege before appeal of sentence); Gamer v. United 
States, 424 U.S. 648, 665 (1976) (individual who may claim privilege on tax return but fails to do so 
cannot later invoke privilege when tax return introduced as evidence against him in criminal prosecu
tion); McGahee v. Massey, 667 F.2d 1357, 1363 (11th Cir. 1982) (defendant waived fifth amendment 
privilege by failing to assert it and by testifying on the merits). A “testimonial waiver” of the privilege 
against self-incrimination may be found if a witness’ prior statements leave a distorted view of the truth 
and if the witness had reason to know those statements would be interpreted as a waiver of the fifth 
amendment privilege. Klein v. Harris, 667 F.2d 274, 287 (2d Cir. 1981). In Klein a defense witness 
refused to answer on redirect examination a question that he had previously answered on direct exami
nation by implicating the defendant. Id. at 279-80. The Second Circuit held that by testifying freely 
during direct examination the witness had waived his fifth amendment privilege. Id. at 289. The ap
peals court found that the trial judge, in sustaining the witness’ fifth amendment claim, had deprived 
the defendant of his sixth amendment right to confront the witness. Id.

2250. See United States v. Reed, 670 F.2d 622, 624 (5th Cir.) (privilege against self-incrimination 
does not protect disclosure of legitimate sources of income on tax return), cert, denied, 102 S. Ct. 2945 
(1982); United States v. Mayo, 646 F.2d 369, 376 (9th Cir.) (privilege against self-incrimination does not 
protect defendant’s voluntary statement linking himself with codefendant because remote or specula
tive danger of incrimination), cert, denied, 102 S. Ct. 979 (1981); United States v. Tibbetts, 646 F.2d 
193, 195 (5th Cir. 1981) (privilege against self-incrimination does not protect disclosure of legitimate 
income on tax return).

2251. United States v. Apfelbaum, 445 U.S. 115, 128 (1980); see Hoffman v. United States, 341 U.S. 
479, 486-87 (1951) (fifth amendment protects witness who has reasonable cause to apprehend danger in 
answering); Hale v. Henkel, 201 U.S. 43, 67 (1906) (fifth amendment protects witness asked to give 
testimony that exposes him to criminal charge); Johnston v. Herschler, 669 F.2d 617, 619 (10th Cir. 
1982) (fifth amendment does not protect individual threatened with discharge from employment when 
criminal liability never threatened or contemplated); Baker v. Limber, 647 F.2d 912, 917 (9th Cir. 1981) 
(fifth amendment does not protect witness in civil case who fails to explain connection between ongoing 
grand jury investigation and questions asked at deposition); United States v. Zappola, 646 F.2d 48, 53- 
54 (2d Cir. 1981) (fifth amendment does not protect government informant from answering limited 
questions concerning matters on which he cooperated with federal authorities when government in 
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to refuse to testify,* 2252 a witness may be compelled to testify, but only when it 
is perfectly clear that the answer to a specific question could not possibly tend 
to incriminate him.2253 This term in In re Corrugated Container Antitrust Liti
gation (Culy) 2254 the District of Columbia Circuit vacated the trial court’s civil 
contempt order that had required a witness to answer certain questions during 
his deposition.2255 The court, reasoning that seemingly innocent questions re
garding previously immunized testimony may be potentially incriminating,2256 
held that the possibility of criminal liability was imminent enough to allow a 
witness to invoke his fifth amendment privilege.2257

formant is absolutely protected from criminal prosecution for conduct engaged in during course of 
agency). But see In re Corrugated Container Antitrust Litigation (Conboy), 661 F.2d 1145, 1150 (7th 
Cir. 1981) (fifth amendment protection applies when prosecution is possible regardless of its likeli
hood), cert, granted, 102 S. Ct. 998 (1982).

A witness’ fear of foreign prosecution is not a valid basis for asserting a fifth amendment privilege 
when such fear is remote and speculative. See In re Baird, 668 F.2d 432, 433, 434 (8th Cir.) (secrecy of 
grand jury proceeding and requirement that court consent to release of transcript render possibility that 
testimony will reach Canadian officials remote and speculative), cert, denied, 102 S. Ct. 2255 (1982); 
United States v. Brummitt, 665 F.2d 521, 525 (5th Cir. 1981) (requirement that court consent to release 
of records adequately protects grand jury witness from foreign prosecution arising from immunized 
testimony), cert, denied, 102 S. Ct. 2244 (1982).

2252. Harris v. New York, 401 U.S. 222, 225 (1971); see United States v. Sheikh, 654 F.2d 1057, 
1072-73 (5th Cir. 1981) (codefendant has automatic right to refuse to testify and no basis for assertion 
of right need be shown), cert, denied, 102 S. Ct. 1617 (1982).

This term the Fifth and Seventh Circuits recognized a converse right to testify. In Hollenbeck v. 
Estelle, 672 F.2d451 (5th Cir. 1982), the Fifth Circuit, stating that Harris v. New York, 401 U.S. at 225, 
had recognized a right to testify, held that the defendant’s right was not violated when he followed his 
attorney’s advice not to testify because the trial court had specifically informed him of his right to 
testify on his own behalf. Hollenbeck v. Estelle, 672 F.2d at 453. In Alicea v. Gagnon, 675 F.2d 913 
(7th Cir. 1982), the Seventh Circuit held that a criminal defendant has a constitutional right to testify in 
his own behalf. AZ at 923. The court based its determination on Supreme Court precedent, which 
seems to favor a constitutional right to testify, on the fifth and fourteenth amendment due process 
requirements of a fair trial, and on the sixth amendment rights to confrontation and compulsory pro
cess. Id. at 920-23. The court concluded that exclusion of defendant’s own alibi testimony for failure to 
comply with a state statute requiring pretrial notice of reliance on an alibi defense violates defendant’s 
right to testify. Id at 925.

2253. Hoffman v. United States, 341 U.S. 479, 488 (1951) (grand jury witness need not answer ques
tions concerning whereabouts of fugitive because not perfectly clear that answer could not possibly tend 
to incriminate him in obstruction or conspiracy); see United States v. Nunez, 668 F.2d 1116, 1121 (10th 
Cir. 1981) (witness need not answer question concerning unrelated pending state drug charge because 
potential for incrimination evident), cert, denied, 102 S. Ct. 1617 (1982); United States v. Zappola, 646 
F.2d 48, 53-54 (2d Cir. 1981) (government informant need not answer questions concerning purpose or 
prior circumstances of meetings with defendants because such information may furnish link in chain of 
evidence needed to prosecute informant for his criminal conduct that is subject of pending indict
ments).

Generally, a witness must invoke the privilege on a question by question basis, and the trial court 
reserves the right to undertake a particularized inquiry into the scope of the witness’ claim. See United 
States v. Zappola, 646 F.2d 48, 53-54 (2d Cir. 1981) (when witness protected from prosecution on 
particular matter and thus may not make blanket assertion of fifth amendment privilege against testify
ing, trial judge should focus inquiry into basis of privilege for each question posed); United States v. 
Goodwin, 625 F.2d 693, 701-02 (5th Cir. 1980) (convictions reversed because trial judge accepted wit
ness’ “blanket assertion” of privilege without explanation for their feared liability sufficient to allow 
judge to determine assertion’s validity). Such formality, however, is not always required. See United 
States v. Nunez, 668 F.2d 1116, 1121 (10th Cir. 1981) (no inquiry required when answer clearly can 
incriminate), cert, denied, 102 S. Ct. 1617 (1982); United States v. Tsui, 646 F.2d 365, 367 (9th Cir. 1981) 
(specific inquiries not required and blanket assertion of privilege allowed when evidence established 
that witness implicated in many criminal investigations), cert, denied, 102 S. Ct. 1617 (1982).

2254. 662 F.2d 875 (D.C. Cir. 1981).
2255. Id. at 877, 883.
2256. Id. at 877, 884.
2257. Id. at 885-88. The Corrugated Container court found that the witness was not protected from 
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When the testimony sought relates to offenses for which the witness has been 
sentenced, the privilege against self-incrimination is unavailable.2258 If the 
claimant remains criminally liable for the same acts, however, he retains the 
privilege.2259 A defendant who has pleaded guilty and is awaiting sentencing 
may invoke the fifth amendment privilege if his testimony could adversely af
fect the sentencing decision.2260 Last term the Supreme Court held in Estelle v. 
Smith2261 that the privilege against self-incrimination remains available to a 
defendant during the sentencing proceeding after conviction for murder.2262 
Noting that the gravity of sanctions associated with capital crimes requires that 
a state tribunal ensure that basic constitutional rights are observed during sen
tencing proceedings,2263 the Court vacated a death sentence based on testi
mony offered in violation of the fifth amendment.2264

prosecution because the statute of limitations had not expired, and there had been no valid grant of 
immunity. Id.

2258. See United States v. Heldt, 668 F.2d 1238, 1253 (D.C. Cir. 1981) (per curiam) (privilege does 
not protect grand jury witness from testifying about crime for which he has already been sentenced), 
cert, denied, 102 S. Ct. 1971 (1982).

2259. See United States v. Lowell, 649 F.2d 950, 961, 964 (3d Cir. 1981) (testimony on activity result
ing in witness’ conspiracy conviction could form basis for future prosecution, therefore not error for 
trial court to sustain witness’ refusal to testify).

2260. See United States v. Valencia, 656 F.2d 412, 416 (9th Cir. 1981) (codefendant who pleaded 
guilty had legitimate reason for asserting privilege when testimony could have affected sentencing), cert, 
denied, 454 U.S. 877 (1982). The Valencia court also considered as factors in determining that the 
witness had properly invoked his fifth amendment privilege the possibility of future state prosecution, 
the lack of finality of the guilty plea, and the uncertainty surrounding the government’s motion to 
dismiss a second count against the witness. Za!

2261. 451 U.S. 454 (1981).
2262. Id. at 462. In Texas capital cases are divided into separate guilt and penalty phases. Id. at 457 

& n.2. The defendant was sentenced to death. Id. at 460.
2263. Id. at 462-63.
2264. Id. at 473.
2265. See Fitzpatrick v. United States, 178 U.S. 304, 315 (1900) (defendant who testifies subject to 

same breadth of cross-examination as ordinary witness); McGahee v. Massey, 667 F.2d 1357, 1362 
(11th Cir. 1982) (defendant who voluntarily testifies places himself in same position as any other wit
ness and is subject to cross-examination on matters raised on direct); United States v. Miranda-Uriarte, 
649 F.2d 1345, 1353-54 (9th Cir. 1981) (defendant who desires to testify about knowledge of drug 
dealing may be cross-examined about gun found in his car because reasonably related to direct testi
mony). A defendant cannot limit cross-examination merely because his response might be incriminat
ing with respect to an uncharged offense. See United States v. Pilcher, 672 F.2d 875, 877-78 (11th Cir.
1982) (defendant who refused to file tax return because he feared incrimination for nontax crimes and 
believed that fifth amendment protected him required to testify on cross-examination concerning spe
cific income lines on tax forms to show basis for that belief).

2266. See United States v. Read, 658 F.2d 1225, 1241 (7th Cir. 1981) (cross-examination of defend
ant about his prior statements in light of other testimony heard at trial is proper to test defendant s 
credibility). If the defendant takes the stand in his own behalf, the government may “successfully 
impeach him by asking questions which he refuses to answer.” United States v. Hernandez, 646 F.2d 
970, 979 (5th Cir.) (quoting United States v. Hearst, 563 F.2d 1331, 1342 (9th Cir. 1977), cert, denied, 
435 U.S. 1000 (1978)), cert, denied, 454 U.S. 1082 (1981). In Hernandez the Fifth Circuit held that it 
was proper to ask the defendant if he had ever possessed certain controlled substances because such 
inquiry was reasonably related to the defendant’s direct testimony that he had been unaware of the 
contents of packages he had delivered. Id.

A defendant who voluntarily testifies partially waives his privilege against 
self-incrimination and must answer on cross-examination questions that con
cern matters reasonably related to the substance of his direct testimony.2265 In 
addition, the testifying defendant puts his credibility into issue and is subject to 
impeachment.2266 Although a prosecutor may use prearrest silence to impeach 
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a defendant,2267 this term the Sixth Circuit held in United States v. Wil- 
liams22bi that any reference to a defendant’s post-J/zra/Miz silence during 
cross-examination violates the defendant’s due process right.2269

Last term in Carter v. Kentucky2™ the Supreme Court held that a defendant 
who exercises his privilege against self-incrimination is entitled to an instruc
tion cautioning the jury against drawing adverse inferences from his refusal to 
testify.2271 The Court reasoned that denial of the requested instruction allows 
the jury “to roam at large with only its untutored instinct to guide it.”2272 The 
Court concluded that the failure to limit juror speculation penalized the de
fendant for exercising his privilege not to testify and thereby violated his fifth 
amendment right.2273

Pursuant to statute, the government may compel a witness to testify by 
granting him immunity from the use of his testimony or evidence derived from 
that testimony in subsequent prosecutions of the witness.2274 In any future 
criminal action against an immunized witness the government must establish 
that the prosecution’s evidence derives from a source independent of the wit
ness’ testimony.2275 Immunity bars the government from using immunized tes
timony to impeach a witness when he testifies as a defendant in a subsequent

2267. Jenkins v. Anderson, 447 U.S. 231, 238 (1980) (testimony of murder defendant who claimed 
self-defense can be impeached by questioning him about two-week silence prior to surrendering).

2268. 665 F.2d 107 (6th Cir. 1981).
2269. Id. at 109. The Sixth Circuit relied on the Supreme Court decision, Doyle v. Ohio, and held 

that using the defendant’s tyrA-Miranda silence to cross-examine him was fundamentally unfair be
cause of the implicit assurance in the Miranda warning that silence will carry no penalty. Id. at 109-10 
(citing Doyle v. Ohio, 426 U.S. 610, 617-18 (1976)).

2270. 450 U.S. 288 (1981).
2271. Id. at 305. The instruction that the trial court had refused to give in Carter stated that “[t]he 

defendant is not compelled to testify and the fact he does not cannot be used as an inference of guilt 
and should not prejudice him in any way.” Id. at 294. The Court rejected the state’s argument that the 
instruction itself would constitute an impermissible comment on the defendant’s failure to testify. Id. at 
303. See Lakeside v. Oregon, 435 U.S. 333, 339 (1978) (“no inference” instruction is constitutionally 
permissible even when given over defense objection).

2272. Carter v. Kentucky, 450 U.S. at 301. The Court emphasized that jury instructions are invalua
ble because the judge has a unique power to influence the jury and to reduce speculation on the defend
ant’s silence that cannot be duplicated by any argument from counsel. Id. at 302, 304.

2273. Id. at 301, 305.
2274. 18 U.S.C. § 6002 (1976) (authorizing compulsion of testimony before federal courts and grand 

juries, United States agencies, or Congress pursuant to grant of immunity); see Kastigar v. United 
States, 406 U.S. 441, 453, 462 (1972) (federal immunity statute constitutional under fifth amendment; 
statutory immunity leaves witness and prosecutorial authorities in substantially same position as if 
witness had claimed fifth amendment privilege); cf. United States v. Berger, 657 F.2d 88, 91 (6th Cir. 
1981) (grant of immunity does not trigger due process requirement because witness suffers no detriment 
from such grant). Evidence derived from leads obtained during immunity negotiations is admissible 
when the government initially explains that it reserves the right to use any such evidence against the 
defendant. United States v. Lyons, 670 F.2d 77, 80 (7th Cir. 1982), cert, denied, 102 S. Ct. 2965 (1982).

2275. See United States v. Shelton, 669 F.2d 446, 462-63 (7th Cir.) (although government had access 
to summary of defendant’s immunized grand jury testimony, prosecution met “heavy burden” of show
ing that such testimony not used in preparing for trial), cert, denied, 102 S. Ct. 1989 (1982); United 
States v. Barber, 668 F.2d 778, 782 (4th Cir.) (although immunized testimony confirmed evidence from 
pre-existing investigation, the entire investigation not tainted), cert, denied, 51 U.S.L.W. 3254 (U.S. Oct. 
4, 1982); United States v. Margiotta, 662 F.2d 131, 143 (2d Cir. 1981) (because government did not 
show independent source of evidence or waiver of immunity by witness, evidence obtained in interview 
pursuant to immunity agreement properly excluded); United States v. Seregos, 655 F.2d 33, 37 (2d Cir. 
1981) (because government showed evidence derived independently from immunized testimony, de
fendant properly cross-examined on subject of prior immunized testimony), cert, denied, 102 S. Ct. 1431 
(1982); cf. United States v. Kember, 148 F.2d 1354, 1361-63, 1372 (D.C. Cir. 1980) (per curiam) (wit
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criminal trial.* 2276 The government may use immunized testimony against a 
witness, however, in a subsequent prosecution for perjury based on that 
testimony.2277

nesses who are challenging convictions on appeal can be compelled to testify about offense that led to 
conviction if granted use immunity).

New answers to questions based on earlier immunized testimony may not themselves be immunized. 
Therefore, witnesses may invoke the fifth amendment in response to new questions. See In re Corru
gated Container Antitrust Litigation (Conboy), 661 F.2d 1145, 1153, 1157 (7th Cir. 1981) (witness may 
invoke privilege against self-incrimination in response to questions derived from immunized testimony 
because scope of original immunity may be challenged in future proceeding), cert, granted. 102 S. Ct. 
998 (1982); cf. In re Corrugated Container Antitrust Litigation (Culy), 662 F.2d 875, 887 (D.C. Cir. 
1981) (without formal statutory immunity witness may be unprotected from future prosecution based 
on repetition of prior testimony that had been offered under oral promise not to prosecute).

2276. See New Jersey v. Portash, 440 U.S. 450, 459-60 (1979) (government may not use grand jury 
witness’ immunized testimony to impeach him when he is defendant in subsequent criminal trial).

2277. 18 U.S.C. § 6002 (1976); see United States v. Apfelbaum, 445 U.S. 115, 131 (1980) (under 
immunity statute and fifth amendment, truthful as well as false immunized testimony may be used 
against defendant in subsequent perjury prosecution based on that testimony). Truthful testimony 
given under a grant of immunity, however, cannot result in a future perjury prosecution based on prior 
inconsistent testimony. See In re Grand Jury Proceedings, 644 F.2d 348, 351 (5th Cir. 1981) (immu
nized grand jury witness cannot claim privilege against self-incrimination because he fears perjury 
prosecution stemming from prior testimony).

2278. 665 F.2d 616 (5th Cir.), cert, denied, 51 U.S.L.W. 3254 (U.S. Oct. 4, 1982).
2279. Id. at 639. The Fifth Circuit’s decision in Thevis was suggested by an earlier case, United 

States v. D’Apice, 664 F.2d 75 (5th Cir. 1981). The D’Apice court reversed a criminal contempt judg
ment against a witness who continued to assert his privilege against self-incrimination following a judi
cial grant of “immunity.” Id. at 76, 79. The D’Apice court, noting that the decision to confer immunity 
is reserved for the executive branch, held that the district court had no independent authority to immu
nize one defendant to induce testimony against his codefendents. Id. at 76-77.

Several other circuits have indicated that a district court may not grant immunity sua sponte, at least 
in certain situations. See United States v. Hunter, 672 F.2d 815, 818 (10th Cir. 1982) (district court 
lacks independent authority to grant immunity to exculpatory witness when defendant claims denial of 
due process because he could not present full defense in absence of immunity); United States v. Heldt, 
668 F.2d 1238, 1282-83 (D.C. Cir. 1981) (per curiam) (generally district court lacks independent author
ity to grant use immunity; government has sole discretion to grant or deny defense witness’ request for 
immunity when witness is codefendant), cert, denied, 102 S. Ct. 1971 (1982); United States v. Drape, 
668 F.2d 22, 27 (1st Cir. 1982) (generally trial court has no power to grant immunity except when 
defendant’s right to fair trial denied); United States v. Karas, 624 F.2d 500, 505 (4th Cir. 1980) (district 
court lacks independent authority to grant immunity), cert, denied, 449 U.S. 1078 (1981); United States 
v. Turkish, 623 F.2d 769, 779 (2d Cir. 1980) (district court should summarily reject claims for defense 
witness immunity whenever witness is actual or potential target of prosecution), cert, denied, 449 U.S. 
1077 (1981). . .

2280. Government of the Virgin Islands v. Smith, 615 F.2d 964, 974 (3d Cir. 1980); see United States 
v. Lowell, 649 F.2d 950, 965 (3d Cir. 1981) (under Smith rule, judicial immunity not warranted for 
defense witness whom government may yet prosecute and whose testimony cannot exonerate defendant

2281. Government of the Virgin Islands v. Smith, 615 F.2d 964. 974 (3d Cir. 1980); see United States 

The circuit courts disagree whether a district court has the power to grant 
immunity independent of the government’s statutory powers. This term in 
United States v. Thevis22™ the Fifth Circuit concluded that a district court may 
not grant a defense witness use immunity simply because he possesses “essen
tial exculpatory information unavailable from other sources.”2279 The Third 
Circuit, however, has held that due process may require a district court to 
grant “judicial” immunity when a witness can provide clearly exculpatory evi
dence that is essential to the defense’s case and no strong governmental interest 
in withholding immunity exists.2280 In addition, the Third Circuit has held that 
a district court may order the prosecution to grant “statutory” immunity when 
prosecutorial misconduct may disrupt the court’s fact finding process.2281
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Due Process and the Media at Trial. The Supreme Court held last term
in Chandler v. Florida™1 that telecasts of state criminal trials do not violate 
the due process clause of the fifth amendment.2283 Recognizing that “[d]angers 
lurk in this, as in most, experiments,” the Court nevertheless concluded that it 
was powerless to supervise state procedures that did not infringe the funda
mental rights of the accused.2284 The Court suggested, however, that future 
defendants may claim that media coverage of their trial prejudiced their con
stitutional rights by showing that such conduct either compromised the ability 
of the jury to judge them fairly or so adversely affected the trial participants as 
to deny the defendants due process.2285

SIXTH AMENDMENT ISSUES AT TRIAL

Public Trial. The sixth amendment guarantees a criminal defendant the
right to a public trial.2282 2283 2284 2285 2286 The defendant may waive this right,2287 but he has 
no converse constitutional right to a private trial.2288 In Richmond Newspapers, 
Inc. v. Virginia™9 the Supreme Court held that the right of the public and the 
press to attend criminal trials is implicit in the guarantees of the first amend
ment.2290 In the absence of a finding by the trial judge of an overriding interest 
in protecting the defendant’s superior right to a fair trial, the trial must be open 
to the public and the press.2291 The Court suggested, however, that because 

v. Lowell, 649 F.2d 950, 965 (3d Cir. 1981) (under Smith rule, statutory immunity not warranted when 
prosecutor’s conduct does not evince deliberate intention to distort factfinding process).

No other circuits have held that a trial court may either grant judicial use immunity or order the 
prosecutor to grant statutory use immunity. Several courts, however, have left open the question of 
whether a trial court may order either form of immunity when confronted with prosecutorial miscon
duct. See United States v. Hunter, 672 F.2d 815, 818 (10th Cir. 1982) (court did not reach issue whether 
district judge may order government to grant statutory immunity in cases of prosecutorial misconduct); 
United States v. Heldt, 668 F.2d 1238, 1282-83 (D.C. Cir. 1981) (per curiam) (dictum) (district court’s 
order to government to grant immunity may be appropriate when prosecutorial misconduct denied 
defense material testimony), cert, denied, 102 S. Ct. 1971 (1982); United States v. Bowling, 666 F.2d 
1052, 1056 (6th Cir. 1981) (Martin, J., concurring) (trial court may not grant immunity to defense 
witness except in cases of prosecutorial misconduct), cert, denied, 102 S. Ct. 1475 (1982); United States 
v. Thevis, 665 F.2d 616, 641 (5th Cir.) (court did not address issue of whether district court may grant 
immunity in cases of government abuse because no evidence of such misconduct), cert, denied. 51 
U.S.L.W. 3254 (U.S. Oct. 4, 1982).

2282. 449 U.S. 560 (1981).
2283. Id. at 582-83.
2284. Id. at 582.
2285. Id. Earlier in Estes v. Texas, 381 U.S. 532 (1964), the Supreme Court had held that the televis

ing of the courtroom proceedings of a defendant’s criminal trial over defendant’s objections violated 
the defendant’s right to a fair trial guaranteed by the due process clause when there was widespread 
public interest. The Chandler Court interpreted Estes as not establishing a per se constitutional prohi
bition on the broadcast of trials but held that in particular circumstances, such as when the presence of 
electronic media gives rise to a “Roman circus” as it did in Estes, telecasting may amount to a denial of 
due process. Chandler v. Florida, 449 U.S. at 582.

2286. U.S. Const, amend. VI. The right to a public trial is not always violated when testimony is 
not given in open court. See United States v. Tunnel, 667 F.2d 1182, 1187 (Sth Cir. 1982) (use of 
hospitalized witness’ videotaped deposition does not deprive defendant of public trial when deposition 
attended by defendant and counsel).

2287. Singer v. United States, 380 U.S. 24, 35 (1965). The waiver of a constitutional right must be an 
intentional relinquishment or abandonment of a known right or privilege. Johnson v. Zerbst, 304 U.S. 
458, 464 (1938).

2288. Gannett Co., Inc. v. DePasquale, 443 U.S. 368, 382 (1979).
2289. 448 U.S. 555 (1980).
2290. Id. at 580.
2291. Id. at 581.
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fewer measures are available at a pretrial proceeding to protect the defendant 
from prejudice, an open pretrial proceeding may pose a greater threat to a 
defendant’s right to a fair trial than an open trial.2292 This term in Globe News
paper Co. v. Superior Court2™3 the Supreme Court held that a statute mandat
ing the exclusion of the public and press during the testimony of a victim 
under eighteen years of age in a trial involving specified sexual offenses vio
lated the first amendment.2294

Confrontation Clause. The sixth amendment guarantees a criminal de
fendant the right to confront any witnesses against him.2295 In felony cases this 
right entitles the accused to be present from the impaneling of the jury to the 
delivery of the verdict.2296 The defendant waives the right to confrontation if 
he is voluntarily absent from the courtroom,2297 continues to disrupt the pro
ceedings after a warning from the trial judge,2298 or prevents a witness from 
being available to testify.2299

The defendant secures the right to confrontation primarily by cross-examin
ing witnesses.2300 The sixth amendment may be violated if restrictions on the

2292. Id. The Court noted that the alternatives available at trial to ensure greater constitutional 
fairness include, inter alia, sequestration of both witnesses and the jury. Id. But see United States v. 
Criden, 675 F.2d 550, 557, 561-62 (3d Cir. 1982) (under reasoning of Richmond Newspapers, public has 
first amendment right of access to pretrial suppression, due process, and entrapment hearings unless 
specific finding made that closure is only means sufficient to preserve defendant’s rights).

2293. 102 S. Ct. 2613 (1982).
2294. Id. at 2622. The Court in Globe Newspaper did not consider any sixth amendment issues 

because such rights could only have been asserted by the criminal defendant. Id. at 2617-18 nn.8 & 10; 
see Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 585 n.l (1980) (Brennan, J., with Marshall, 
J., concurring) (sixth amendment remains source of accused’s own right to insist on public judicial 
proceedings).

2295. U.S. Const, amend. VI.
2296. Diaz v. United States, 223 U.S. 442, 455 (1912). The defendant’s right to be present is incorpo

rated in the Federal Rules of Criminal Procedure, which provide that “[t]he defendant shall be present 
at. . . every stage of the trial. . . except as otherwise provided by this rule.” Fed. R. Crim P. 43(a). 
The right to be present, however, does not extend to legal conferences at the bench. See United States 
v. Graves, 669 F.2d 964, 972 (5th Cir. 1982) (defendant has no constitutional right to attend bench 
conference regarding jury instructions). Nor does this right encompass conferences in chambers con
cerning the dismissal of jurors. United States v. Provenzano, 620 F.2d 985, 997-98 (3d Cir.), cert, de
nied, 449 U.S. 899 (1980).

2297. Taylor v. United States, 414 U.S. 17, 19 (1973) (per curiam); see United States v. Raper, 676 
F.2d 841, 846 (D.C. Cir. 1982) (trial judge has discretion to decide whether defendant’s voluntary ab
sence without good cause is waiver of constitutional right, embodied in Federal Rule of Criminal Pro
cedure 43, to be present); United States v. Lochan, 674 F.2d 960, 967 (1st Cir. 1982) (defendant’s 
unexcused absence after trial had begun is waiver of right to be present); Brewer v. Raines, 670 F.2d 
117, 120 (9th Cir. 1982) (defendant’s voluntary absence is waiver of right to be present; therefore trial 
and sentencing /« absentia not violative of sixth amendment).

2298. Illinois v. Allen, 397 U.S. 337, 342 (1970). A defendant can regain his right to be present as 
soon as he is willing to conduct himself properly. Id. ; see Scurr v. Moore, 647 F.2d 854, 858 (8th Cir.) 
(within trial judge’s discretion to briefly exclude defendant from courtroom following defendant’s dis
ruptive outbursts), cert, denied, 102 S. Ct. 670 (1981).

2299. See United States v. Thevis, 665 F.2d 616, 630 (5th Cir.) (admission of deceased’s prior state
ment not violative of confrontation clause when defendant responsible for witness’ death prior to trial), 
cert, denied, 51 U.S.L.W. 3254 (U.S. Oct. 4, 1982); Black v. Woods, 651 F.2d 528, 531 (8th Cir.) (admis
sion of accomplice’s prior testimony not violative of confrontation clause when defendant’s prior con
duct made accomplice fearful of reprisals should she testify), cert, denied, 454 U.S. 847 (1981).

2300. Davis v. Alaska, 415 U.S. 308, 315 (1974); Douglas v. Alabama, 380 U.S. 415, 418 (1965) 
(confrontation clause applicable to states through fourteenth amendment). A defendant, however, has 
no right to confront persons that are not witnesses. See United States v. Kabbaby, 672 F.2d 857, 863-64 
(5th Cir. 1982) (per curiam) (trial judge’s refusal to allow impeachment of nontestifying informer does 
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defendant’s right to cross-examination limit relevant inquiries into the defend
ant’s guilt or innocence* 2301 or the credibility of witnesses.2302 Once these essen
tial issues have been the subject of cross-examination, the constitutional 
requirements have been met,2303 and the trial judge has broad discretion to 
Emit further inquiries.2304 A judge may limit cross-examination if, for exam
ple, the questions are repetitive,2305 prejudicial,2306 irrelevant,2307 lacking a 

not violate defendant’s right to confront witnesses); United States v. Coven, 662 F.2d 162, 170 (2d Cir. 
1981) (in camera questioning of 1RS agent not called as witness does not implicate defendant’s sixth 
amendment rights), cert, denied, 102 S. Ct. 1771 (1982). Prisoners have a diminished right to confronta
tion in prison disciplinary hearings because of the danger of reprisal against a witness that is a fellow 
inmate. See Smith v. Rabalais, 659 F.2d 539, 543-44 (5th Cir. 1981) (no abuse of discretion for prison 
officials to refuse to provide prisoner in disciplinary hearing with information that would identify in
formant), cert, denied, 102 S. Ct. 1619 (1982).

2301. See United States v. Benedict, 647 F.2d 928, 932 (9th Cir.) (right to confrontation unimpaired 
even though relevant physical evidence unavailable because defense adequately cross-examined wit
nesses who had observed or handled evidence), cert, denied, 454 U.S. 1087 (1981); United States v. 
Meacham, 626 F.2d 503, 511 (5th Cir. 1980) (right to confrontation violated if defendant not allowed to 
cross-examine government agent regarding recorded conversations between agent and defendant when 
cross-examination would elicit inconsistencies in agent’s incriminating testimony).

2302. Davisv. Alaska, 415 U.S. 308, 316-17 (1974); see United States v. Uramoto, 638 F.2d 84, 86-87 
(9th Cir. 1980) (court’s refusal to allow cross-examination about threats witness made against nonpar
ties violates defendant’s right to confrontation by limiting right to impeach witness’ credibility concern
ing denial of similar threats made to defendant); Chavis v. North Carolina, 637 F.2d 213, 225-26 (4th 
Cir. 1980) (court’s refusal to allow cross-examination about prosecution’s special treatment of witness 
violates defendant’s right to confrontation by limiting defendant’s ability to suggest bias); cf. United 
States v. Watson, 669 F.2d 1374, 1383 (11th Cir. 1982) (court’s exclusion of opinion witnesses called to 
impeach testimony of key government witness violates defendant’s sixth amendment right to compul
sory process).

Restrictions on the defendant’s right to cross-examine witnesses may require reversal, even if the 
defendant fails to show that prejudice resulted. See United States v. Uramoto, 638 F.2d 84, 87 (9th Cir.
1980) (deprivation of defendant’s right to cross-examine informant about only issue in case requires 
reversal despite no specific showing of prejudice). But see United States v. Gambler, 662 F.2d 834, 839 
(D.C. Cir. 1981) (restrictions on cross-examination not per se reversible error because appellant must 
demonstrate prejudice).

2303. See United States v. Tracey, 675 F.2d 433, 437 (1st Cir. 1982) (trial judge has discretion to 
limit cross-examination only after defendant afforded constitutionally required threshold level of in
quiry); United States v. Andrew, 666 F.2d 915, 924 (5th Cir. 1982) (trial judge has authority to restrict 
scope of cross-examination only after defendant permitted to satisfy sixth amendment); United States v. 
Tolliver, 665 F.2d 1005, 1008 (11th Cir.) (per curiam) (sixth amendment provides “sphere [within] 
which trial judge may not impinge” in limiting scope of cross-examination), cert, denied, 102 S. Ct. 1991 
(1982).

2304. See United States v. Tracey, 675 F.2d 433, 436, 439 (1st Cir. 1982) (no abuse of discretion to 
forbid questions regarding incident in which government witness “bailed out” by United States Attor
ney because four-hour cross-examination provided sufficient evidence for jury’s appraisal of witness’ 
motives); United States v. West, 670 F.2d 675, 683-84 (7th Cir.) (no abuse of discretion to limit im
peachment questions regarding government witness’ tirade because comments indicated bias toward 
defendants and because outburst stricken from record and, therefore, cross-examination would have 
been beyond scope of direct), cert, denied, 102 S. Ct. 2944 (1982); United States v. Bulman, 667 F.2d 
1374, 1381 (11th Cir.) (no abuse of discretion to limit cross-examination of DEA informant regarding 
arrests in which charges had been dropped because defendants had adequate alternative opportunities 
to determine whether “deal” existed between witness and DEA), cert, denied, 102 S. Ct. 2305 (1982); 
United States v. Andrew, 666 F.2d 915, 925 (5th Cir. 1982) (no abuse of discretion to deny cross- 
examination concerning witness’ plea agreement because such information already presented to jury); 
United States v. Simmons, 663 F.2d 107, 108 (D.C. Cir. 1979) (per curiam) (no abuse of discretion to 
deny cross-examination concerning codefendant’s plea agreement because codefendant indicated she 
would invoke fifth amendment and not testify); United States v. Sellers, 658 F.2d 230, 232 (4th Cir.
1981) (per curiam) (no abuse of discretion to foreclose questioning designed to elicit prior bad acts and 
possible bias because relevance of questions unclear and risk of prejudice real).

2305. See United States v. DeRosa, 670 F.2d 889, 896 (9th Cir. 1982) (court’s failure to recall govern
ment witness from Hawaii did not deny defendant right to cross-examination when witness had been
on stand for two days and defense had taken full advantage of cross-examination); United States v.
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sufficient basis,2308 or capable of jeopardizing ongoing government 
investigations.2309

The defendant’s right to confrontation may be violated by a witness who 
invokes the fifth amendment right to remain silent.2310 The trial judge must 
strike a witness’ direct testimony if the witness’ silence during cross-examina
tion precludes the defense from inquiring into issues directly relevant to the 
defense.2311 If the witness invokes the fifth amendment in response to ques
tions on collateral issues, however, the sixth amendment does not require the 
court to strike the witness’ direct testimony.2312

Coven, 662 F.2d 162, 170 (2d Cir.) (court’s prevention of defendant’s attorney from repeating questions 
previously posed by codefendant’s attorney did not deny right to cross-examine witnesses), cert denied 
102 S. Ct. 1771 (1982).

2306. See United States v. Berkowitz, 662 F.2d 1127, 1139 (5th Cir. 1981) (no abuse of discretion to 
limit impeachment of government witness to prevent mention of evidence found during search, the 
legality of which had not yet been litigated by codefendant); United States v. Garcia, 647 F.2d 794, 795 
(8th Cir.) (no abuse of discretion to forbid cross-examination of government witness regarding “bad 
acts" because prejudicial effect outweighed probative value and indirect questions on same subjects 
permitted during lengthy cross-examination), cert, denied, 102 S. Ct. 516 (1981).

2307. See United States v. Snow, 670 F.2d 749, 752-53 (7th Cir. 1982) (no abuse of discretion in 
preventing cross-examination to elicit information supporting defendant’s belief that federal currency 
worthless because requisite intent to defraud already established by defendant’s passing of counterfeit 
bills); United States v. Read, 658 F.2d 1225, 1241 (7th Cir. 1981) (no abuse of discretion to limit cross- 
examination regarding codefendant’s prior action because testimony irrelevant to his credibility); cf. 
Bell v. Harrison, 670 F.2d 656, 659 (6th Cir. 1982) (state “rape shield” statute that requires showing of 
relevancy before victim can be cross-examined on prior sexual history does not violate right to 
confrontation).

2308. See United States v. West, 670 F.2d 675, 683 (7th Cir.) (no abuse of discretion to limit cross- 
examination of government witness regarding prior bad acts because defense unable to show basis for 
contention that government promised immunity in exchange for testimony), cert, denied, 102 S. Ct. 
2944 (1982); United States v. Tolliver, 665 F.2d Î005, 1008 (11th Cir.) (per curiam) (no abuse of discre
tion to limit cross-examination of DEA agent regarding internal complaint against him because defense 
unable to prove complaint actually filed), cert, denied, 102 S. Ct. 1991 (1982).

2309. See United States v. Hirst, 668 F.2d 1180, 1184 (11th Cir. 1982) (no abuse of discretion to limit 
questions about confidential informant’s criminal activities because witness already impeached and 
further responses would impair government’s investigation).

2310. See United States v. Vandetti, 623 F.2d 1144, 1148 (6th Cir. 1980) (right to confrontation 
violated when prosecutor calls convicted codefendants knowing they will assert fifth amendment privi
lege). The violation occurs when inferences from the witness’ refusal add weight to the prosecution’s 
case in a form not subject to cross-examination. Id.

The right to confrontation may be violated when a witness pleads the fifth amendment in response to 
defense questions on redirect. Klein v. Harris, 667 F.2d 274, 289 (2d Cir. 1981). In Klein the witness, 
after leaving the stand, informed defense counsel that he had lied and that he, and not the defendant, 
had committed the murder in question. Id. at 279. Upon recall, however, the witness refused to answer 
questions regarding this confession by invoking his fifth amendment privilege. Id. at 280. The Second 
Circuit found that the earlier testimony constituted a testimonial waiver of the witness’ fifth amend
ment right and concluded that failure to strike the witness’ direct testimony deprived the defendant of 
his sixth amendment right to confrontation. Id. at 289.

2311. See United States v. Phillips, 664 F.2d 971, 1027-28 (5th Cir. 1981) (court must strike direct 
testimony of witness that legitimately pleads fifth amendment on cross-examination if defendant’s in
ability to complete inquiry creates substantial danger of prejudice), cert, denied, 102 S. Ct. 2965 (1982); 
United States v. Seifert, 648 F.2d 557, 561-62 (9th Cir. 1980) (court must strike witness’ testimony if 
witness asserts privilege against self-incrimination on matters central to defense theory).

2312. See United States v. Hirst, 668 F.2d 1180, 1182-83 (11th Cir. 1982) (no violation of confronta
tion clause when witness asserts privilege against self-incrimination in response to defense counsels 
questions concerning admitted prior drug dealings because testimony would be irrelevant to major 
issues at trial); United States v. Nunez, 668 F.2d 1116, 1122-23 (10th Cir. 1981) (no violation of con
frontation clause when witness asserts privilege against self-incrimination in response to questions con
cerning pending drug charge because questions collateral and response would be cumulative on issue of 
credibility), cert, denied, 102 S. Ct. 1617 (1982); United States v. Phillips, 664 F.2d 971, 1028 (5th Cir. 
1981) (no violation of confrontation clause when witness asserts privilege against self-incrimination in
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The admission of hearsay evidence against the defendant may violate the 
sixth amendment by preventing the accused from confronting the out-of-court 
declarant.2313 The sixth amendment renders hearsay admissible only if the 
prosecution establishes that the declarant is unavailable and that the statement 
bears some sufficient “indicia of reliability.”2314 A witness is unavailable only 
after the government has made a good faith effort to obtain his presence at 
trial.2315 A statement’s reliability may be inferred from its inclusion within a 
deeply rooted exception to the rule against hearsay2316 or from a showing of 
“particularized guarantees of trustworthiness.”2317 The admission of hearsay

response to questions on collateral matters and cumulative on issue of credibility), cert, denied, 102 S. 
Ct. 2965 (1982); United States v. Stubbert, 655 F.2d 453, 458 (1st Cir. 1981) (no violation of confronta
tion clause when trial court fails to strike witness’ direct testimony because witness’ refusal to answer in 
response to question on collateral issue).

2313. Ohio v. Roberts, 448 U.S. 56, 63 (1980). Out-of-court statements that are not hearsay do not 
implicate the confrontation clause. See DeBenedictis v. Wainwright, 674 F.2d 841, 843 (11th Cir. 1982) 
(per curiam) (confrontation clause not violated when testimony of victim of telephone fraud admitted 
only to show out-of-court statements actually made); Poole v. Perini, 659 F.2d 730, 733-34 (6th Cir. 
1981) (confrontation clause not violated when accomplice’s taped confession of burglary adopted by 
defendant thereby making it nonhearsay as an admission), cert, denied, 102 S. Ct. 1259 (1982); United 
States v. Bruner, 657 F.2d 1278, 1284 (D.C. Cir. 1981) (confrontation clause not violated when drug 
prescriptions in drug conspiracy trial admitted for purpose of proving existence or nonexistence of 
conspiracy and, therefore, not hearsay).

Admission of hearsay when the declarant is available to testify at trial on the witness stand does not 
violate the sixth amendment. See United States v. Distler, 671 F.2d 954, 959 (6th Cir. 1981) (confronta
tion clause not violated by introduction of witness’ prior grand jury testimony when witness testifies 
under oath at trial and is subject to cross-examination on prior statement); United States v. Riley, 657 
F.2d 1377, 1386 (8th Cir. 1981) (confrontation clause not violated by admission of witness’ recorded 
recollections because declarant on stand and subject to cross-examination despite lack of present mem
ory of recorded statements).

2314. Ohio v. Roberts, 448 U.S. 56, 65-66 (1980). In Roberts the Supreme Court held that a prosecu
tor may introduce the preliminary hearing testimony of a witness that is unavailable at trial and whose 
testimony is sufficiently reliable because the defense conducted a full cross-examination of the witness 
at the hearing. Id. at 70-71, 73, 75. Last term the Sixth Circuit held that a prosecutor may introduce 
such preliminary hearing testimony at trial even if the defense failed to conduct significant cross-exami
nation as long as the defense had an opportunity to cross-examine fully. Glenn v. Dallman, 635 F.2d 
1183, 1186-87 (6th Cir. 1980), cert, denied, 454 U.S. 843 (1981).

2315. Ohio v. Roberts, 448 U.S. 56, 74 (1980); see Valenzuela v. Griffin, 654 F.2d 707, 709-10 (10th 
Cir. 1981) (prosecutor’s statement that “government has been looking for her” together with issuance of 
subpoena and warrant insufficient basis for finding witness unavailable); United States v. Rothbart, 653 
F.2d 462, 466 (10th Cir. 1981) (government’s release of principal witness from subpoena indicated lack 
of good faith effort to make witness available; therefore admission of witness’ deposition violated sixth 
amendment); cf. Holt v. Wyrick, 649 F.2d 543, 548-49 (8th Cir. 1981) (assertion of privilege against self
incrimination renders witness unavailable, thereby making prior testimony admissible), cert, denied, 
102 S. Ct. 1002 (1982).

2316. Ohio v. Roberts, 448 U.S. 56, 66 (1980). Compare Lenza v. Wyrick, 665 F.2d 804, 811 (8th Cir. 
1981) (reliability can be inferred from state-of-mind exception to rule against hearsay) and United 
States v. Peacock, 654 F.2d 339, 349-50 (5th Cir. 1981) (reliability can be inferred if evidence qualifies 
under hearsay rule exceptions of Federal Rules of Evidence as statement against penal interest, declara
tion by coconspirator, or statement of present sense impression) and United States v. McManaman, 653 
F.2d 458, 461 (10th Cir. 1981) (defendant’s statements were against penal interest and, therefore, bear 
indicia of reliability) with Olson v.Green, 668 F.2d 421, 428 (8th Cir.) (statement against penal interest 
does not fall within deeply rooted hearsay exception to hearsay rule and does not bear sufficient indicia 
of reliability), cert, denied, 102 S. Ct. 2303 (1982). Hearsay that qualifies for admission under the strin
gent “circumstantial guarantee of trustworthiness” standard of the residual exception of Federal Rule 
of Evidence 804(b)(5) may satisfy the confrontation clause. See United States v. Thevis, 665 F.2d 616, 
629 (5th Cir.) (dictum) (reliability of evidence admitted under rule 804(b)(5) intended to equal or ex
ceed that of other 804(b) exceptions, the reliability of which the Supreme Court has held satisfies con
frontation clause), cert, denied, 51 U.S.L.W. 3254 (U.S. Oct. 4, 1982).

2317. Ohio v. Roberts, 448 U.S. 56, 66 (1980); see United States v. Moschetta, 673 F.2d 96, 100 (5th 
Cir. 1982) (admission of CIA affidavit offered to prove nonexistence of defendant’s employment record 
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evidence that violates a defendant’s confrontation right does not require rever
sal if the error is harmless2318 or if the defendant waived his constitutional 
right by causing the declarant to be unavailable as a witness at trial.2319

In Bruton p. United States2310 the Supreme Court held that the admission in 
a joint trial of one type of hearsay, a codefendant’s extrajudicial confession 
that incriminates the defendant, violates the defendant’s right to confrontation 
when the codefendant does not testify at the trial.2321 The Bruton rule is vio
lated only when the statement, as applied to the defendant, is “powerfully in
criminating”2322 and is vital to the government’s case.2323 In addition, many

satisfies confrontation clause because highly reliable); Davis v. Franzen, 671 F.2d 1056, 1058 (7th Cir. 
1982) (out-of-court statement sufficiently reliable to satisfy confrontation clause because made “among 
friends under conditions of great excitement conducive to spontaneity” and witness offering hearsay 
subject to cross-examination); United States ex ret. Haywood v. Wolff, 658 F.2d 455, 463-64 (7th Cir.) 
(per curiam) (deceased witness’ prior testimony sufficiently reliable to satisfy confrontation clause be
cause made under oath, included in-court identification of defendant, and afforded adequate opportu
nity for cross-examination), cert, denied, 454 U.S. 1088 (1981).

The testimony of an expert that relies on hearsay evidence to form his opinion does not violate the 
confrontation clause if the defense has access to the hearsay relied upon. See United States v. Lawson, 
653 F.2d 299, 302-03 (7th Cir. 1981) (right to confrontation not violated when defense has access to 
reports and other information relied upon by psychiatrist to form opinion, thereby ensuring adequate 
opportunity for cross-examination), cert, denied, 102 S. Ct. 1017 (1982).

2318. See Olson v. Green, 668 F.2d 421, 430-31 (8th Cir.) (when unreliable statement against penal 
interest admitted in violation of confrontation clause reversal not required because of slight prejudicial 
effect and overwhelming evidence of guilt), cert, denied, 102 S. Ct. 2303 (1982); United States v. 
Traylor, 656 F.2d 1326, 1333 (9th Cir. 1981) (when out-of-court statements admitted in violation of 
confrontation clause reversal not required because little, if any, prejudice imposed on defendant). 
Some courts find harmless error when reviewing a trial court’s evidentiary rulings without reaching the 
confrontation issue. See United States v. West, 670 F.2d 675, 687 & n.9 (7th Cir.) (finding that admis
sion of evidence under Federal Rule of Evidence 801(d)(1)(B) results in harmless error obviates need to 
address constitutional issue because any such error would also be harmless), cert, denied, 102 S. Ct. 
2944 (1982); Demps v. Wainwright, 666 F.2d 224, 225-27 (5th Cir. 1982) (violation of confrontation 
right not determined because admission of available witness’ deposition harmless in light of other over
whelming evidence of guilt); United States v. Peacock, 654 F.2d 339, 351 (5th Cir. 1981) (applicability 
of residual exception to hearsay rule and existence of confrontation right waiver not addressed because 
statement insufficient to convict defendants and harmless in light of other overwhelming evidence of 
guilt); cf. Granviel v. Estelle, 655 F.2d 673, 684 (5th Cir. 1981) (habeas corpus relief not warranted 
because defendant failed to show cause or prejudice in objecting to introduction of hospital records), 
cert, denied, 102 S. Ct. 1636, 1644 (1982).

2319. See Olson v. Green, 668 F.2d 421, 429-30 (8th Cir.) (dictum) (hearsay evidence admissible 
against defendant who waives confrontation right by procuring silence of potential witness), cert, de
nied, 102 S. Ct. 2303 (1982); United States v. Thevis, 665 F.2d 616, 633 (5th Cir.) (defendant who 
waives confrontation right by murdering prospective witness also waives right to raise hearsay objec
tion upon introduction of deceased’s statement), cert, denied, 51 U.S.L.W. 3254 (U.S. Oct. 4, 1982); 
Black v. Woods, 651 F.2d 528, 531 (8th Cir.) (hearsay evidence admissible against defendant who 
forfeits confrontation right by conduct resulting in fearful witness refusing to testify), cert, denied, 454 
U.S. 847 (1981).

2320. 391 U.S. 123 (1968).
2321. Id. at 126. The trial judge had instructed the jury that codefendant Evan’s confession was 

competent evidence against him, but was inadmissible hearsay against defendant Bruton. Id. at 125 & 
n.2. The Supreme Court held that such limiting instructions in the context of a joint trial could not 
adequately substitute for Bruton’s right to confrontation. Id. at 137.

2322.. Id. at 135; see United States v. Marin, 669 F.2d 73, 83 (2d Cir. 1982) (no Bruton error when 
codefendant’s redacted statement neither “powerfully incriminating” nor devastating to defendant), 
United States v. Miller, 666 F.2d 991, 998 & n.7 (5th Cir.) (no Bruton error when accomplice’s confes
sion statement offered at separate trial and not “powerfully incriminating’), cert, denied, 102 S. Ct. 
2043, 2044 (1982); United States v. Seni, 662 F.2d 277, 282 (4th Cir. 1981) (no Bruton error when 
references to defendant’s identity redacted from codefendant’s confession), cert, denied, 102 S. Ct. 1453 
(1982); United States v. Winograd, 656 F.2d 279, 283 (7th Cir. 1981) (no Bruton error when codefend- 
ant’s deprecatory comments not “powerfully incriminating”), cert, denied, 102 S. Ct. 1612 (19 ), 
United States v. Tavelman, 650 F.2d 1133, 1139 (9th Cir. 1981) (dictum) (no Bruton error when code
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statements that purportedly violate the Bruton rule are admissible under the 
coconspirator exception to the rule against hearsay.* 2323 2324 Moreover, a violation 
of the Bruton rule may be harmless error.2325 The Supreme Court has not de
finitively settled the issue of the admissibility of codefendants’ interlocking 
confessions when neither testifies at trial. A plurality has found such confes
sions to be admissible when accompanied by cautionary instructions.2326

fendant’s statements only incriminate defendant in combination with other admissible evidence), cerz. 
denied, 102 S. Ct. 1429 (1982).

2323. See United States v. Marin, 669 F.2d 73, 83 (2d Cir. 1982) (no Bruton error when codefend
ant’s redacted statement not “vitally important” to prosecution); United States v. Brown, 667 F.2d 566, 
568 (6th Cir. 1982) (per curiam) (no Bruton error as to husband when wife’s out-of-court statements 
indicate both she and husband jointly liable because wife’s statements similar to her husband’s state
ments and made during their joint tax prosecution); United States v. Winograd, 656 F.2d 279, 283 (7th 
Cir. 1981) (no Bruton error when codefendant’s remarks not prejudicial or “vitally important" to gov
ernment’s case and limiting instructions given), cert, denied, 102 S. Ct. 1612 (1982).

2324. See United States v. Singer, 660 F.2d 1295, 1307 (8th Cir. 1981) (no Bruton error when code
fendant’s statements properly admitted as coconspirator statements), cert, denied, 102 S. Ct. 1030 
(1982); United States v. Rogers, 652 F.2d 972, 976 (10th Cir. 1981) (no Bruton error when existence of 
conspiracy independently established, thereby making codefendants’ statements admissible under 
coconspirator exception).

Courts disagree, however, whether the admission of a codefendant’s statement under the cocon
spirator exception ends the confrontation clause inquiry. Compare United States v. Singer, 660 F.2d 
1295, 1307 (8th Cir. 1981) (court determined that statements properly admitted under coconspirator 
exception and that their admission did not violate confrontation clause because statements voluntary, 
other strong evidence existed, jury able to weigh credibility of in-court declarant, and cautionary in
structions given to jury), cert, denied, 102 S. Ct. 1030 (1982) and United States v. Perez, 658 F.2d 654, 
660-61 (9th Cir. 1981) (court must examine necessity and reliability of evidence admitted under cocon
spirator exception to determine whether admission and use satisfy confrontation clause) hvZA United 
States v. Brown, 667 F.2d 566, 568 (6th Cir. 1982) (per curiam) (confrontation clause not violated if 
evidence properly admitted under coconspirator exception to hearsay rule) and United States v. Bur
roughs, 650 F.2d 595, 597 n.3 (5th Cir.) (per curiam) (confrontation clause not violated by admission of 
coconspirator’s statement that falls within exception to hearsay rule), cert, denied, 454 U.S. 1037 (1981) 
and United States v. Cotton, 646 F.2d 430, 433 (10th Cir.) (confrontation clause not violated when 
coconspirator statement made in furtherance of conspiracy and conspiracy’s existence independently 
established), cert, denied, 454 U.S. 861 (1981).

2325. See United States v. Halliday, 658 F.2d 1103, 1105 (6th Cir.) (any possible Bruton error harm
less beyond reasonable doubt in light of overwhelming evidence of defendant’s guilt), cert, denied. 102 
S. Ct. 978 (1981); United States v. Tavelman, 650 F.2d 1133, 1139 (9th Cir. 1981) (possible Bruton error 
harmless given nonincriminating nature of statements, corrective action by court, and overwhelming 
admissible evidence), cert, denied, 102 S. Ct. 1429 (1982).

2326. Parker v. Randolph, 442 U.S. 62, 69-75 (1979) (Rehnquist, J„ with Burger, C.J., Stewart & 
White, JJ.). Four Justices, however, argued that the admission of interlocking confessions violates the 
confrontation clause and should be reviewed under a harmless error standard. Id. at 77 (Blackmun, J., 
concurring in part); id. at 81 (Stevens, J., with Brennan & Marshall, JJ., dissenting). Justice Powell took 
no part in the decision. Id. at 77. This term the Second Circuit relied on Parker to hold that a prosecu
tor’s reference in his closing statement to a codefendant’s interlocking confession did not violate the 
defendant’s sixth amendment right when the prosecutor neither sought to argue defendant’s guilt from 
the confession nor created any substantial risk that the limiting instructions would be ignored. Kirksey 
v. Jones, 673 F.2d 58, 60 (2d Cir. 1982).

2327. U.S. Const, amend. VI.
2328. See Parisie v. Greer, 671 F.2d 1011, 1016 (7th Cir. 1982) (exclusion of witnesses’ testimony on 

decedent’s homosexuality violates sixth amendment when testimony would have supplied crucial eie- 

Compulsory Process. The sixth amendment guarantees the defendant in
a criminal trial the right to obtain compulsory process of favorable wit
nesses.2327 If the defendant demonstrates that the testimony of an unavailable 
witness would have benefited his defense, the denial of a requested subpoena 
or other trial court action that renders the testimony unavailable constitutes 
reversible error.2328
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This term the Supreme Court in United States v. Valenzuela-Bernal1^ held 
that the deportation of illegal aliens that are potential defense witnesses does 
not violate the compulsory process or due process clauses unless the defendant 
can show that the lost testimony would have been material and favorable to his 
defense.2329 2330 The Court determined that the prompt deportation of alien wit
nesses found by the government to possess no evidence relevant to a criminal 
trial is justified by federal immigration policy2331 and by the practical 
problems associated with detaining aliens as material witnesses.2332 Sanctions 
may be imposed against the government for its deportation of aliens only if the 
defendant makes a plausible showing that the expected testimony would have 
been material and favorable to his defense.2333 In addition, there must be a 
reasonable likelihood that the testimony could have affected the judgment of 
the trier of fact.2334

ments of defendant’s murder defense); United States v. Watson, 669 F.2d 1374, 1382 (11th Cir. 1982) 
(exclusion of opinion witnesses violates right to compulsory process when testimony would have been 
used to impeach government’s primary witness); Dickerson v. Alabama, 667 F.2d 1364, 1370 (11th Cir. 
1982) (refusal to grant continuance to procure attendance of police officer to testify violates right to 
compulsory process when witness would have added credibility to defendant’s testimony and need for 
continuance shown); Passman v. Blackbum, 652 F.2d 559, 566 (5th Cir. 1981) (court’s refusal to sub
poena prosecutor to testify at suppression hearing not denial of compulsory process when colorable 
need for testimony not established), cert, denied, 102 S. Ct. 1722 (1982); cf. United States v. Henao, 652 
F.2d 591, 593 (5th Cir. 1981) (absence of witness’ testimony does not violate right to compulsory pro
cess when government mistakenly informed defense that witness deported because government not 
responsible for witness’ unavailability).

2329. 102 S. Ct. 3440 (1982).
2330. Id. at 3450. The Valenzuela-Bernal decision resolved disagreement among the circuits regard

ing the degree of prejudice that the defendant must establish in order to reverse a conviction when the 
government causes an alien witness to be unavailable for the defendant’s trial. See, e.g, United States 
v. Armijo-Martinez, 669 F.2d 1131, 1137-39 (6th Cir.) (deportation of aliens who had not been inter
viewed by defense violates defendant’s sixth amendment right to compulsory process when defendant 
shows prejudice through mere articulation of defense based on aliens’ testimony), vacated and re
manded, 51 U.S.L.W. 3252 (U.S. Oct. 4, 1982); United States v. Rose, 669 F.2d 23, 27-28 (1st Cir.) 
(alien’s deportation does not violate right to compulsory process because decision to deport based on 
alien’s age and defendant failed to show likelihood of meaningful evidence arising from expected testi
mony), cert, denied, 51 U.S.L.W. 3254 (U.S. Oct. 4, 1982); United States v. Trinidad, 660 F.2d 387, 388 
(9th Cir. 1981) (no violation of sixth amendment when testimony of deported aliens could not conceiva
bly have benefited defendant charged with conspiracy to transport aliens because those deported not 
witnesses to crime charged).

2331. 102 S. Ct. at 3444-45.
2332. Id. at 3445-46. Practical considerations noted by the Court include the significant financial 

and physical burdens on the government caused by the overcrowding of federal and state detention 
facilities, the “human cost” to those detained, and the maximization of prosecutorial discretion in cases 
of deporting illegal aliens. Id.

2333. Id. at 3449-50.
2334. Id. at 3450. Justice Blackmun concurred in the judgment because the defendant did not pro

vide a “plausible theory” of how his defense could have been aided by the testimony of the deported 
witness. Id. (Blackmun, J., concurring). Justice O’Connor also concurred in the judgment, but sug
gested a “practical accommodation,” pursuant to the Court’s supervisory power, which would require 
the brief detention of a potential alien witness to allow the parties an opportunity to interview him. Id. 
at 3451-53 (O’Connor, J., concurring). A magistrate could then be granted the authority to defer depor
tation until after trial if the testimony is relevant. Id. at 3452-53.

2335. See United States v. Sheikh, 654 F.2d 1057, 1073 (5th Cir. 1981) (no denial of defendant’s right 
to compulsory process when codefendant invoked fifth amendment privilege and court denied defend
ant’s request for hearing on validity of privilege), cert, denied, 102 S. Ct. 1617 (1982).

A witness’ valid assertion of the fifth amendment privilege against self-in- 
crimination overrides the defendant’s right to compulsory process.2335 The 
sixth amendment does not require the court or the government to enforce the



1982] Project: Criminal Procedure 671

defendant’s right to compulsory process through grants of immunity to defense 
witnesses that assert the privilege against self-incrimination.2336 2337

2336. See United States v. Chagra, 669 F.2d 241, 259-60 (5th Cir. 1982) (compulsory process clause 
does not require government to grant immunity to defense witness); United States v. Bowling, 666 F.2d 
1052, 1055 (6th Cir. 1981) (compulsory process clause does not require government to grant immunity 
to favorable witnesses), cert, denied, 102 S. Ct. 1475 (1982).

Circuits disagree whether a court may ever grant immunity either upon its own order or by requiring 
the government to grant statutory immunity to witnesses. See supra notes 2278-81 and accompanying 
text (discussing disagreement among circuits).

2337. 639 F.2d 239 (5th Cir. 1981).
2338. Id. at 243. The court did not explain its rationale.
2339. Id.
2340. 675 F.2d 913 (7th Cir. 1982).
2341. Id. at 923-25.
2342. Id. at 925.
2343. Id. In Alicea the court denied defendant’s habeas corpus petition because the preclusion of 

defendant’s alibi testimony was harmless error in light of the state’s overwhelming evidence and de
fendant’s success in presenting his alibi defense anyway. Id. at 926.

In some circumstances, the sixth amendment right to confrontation may pre
vent a trial court from excluding evidence when the defendant fails to comply 
with the jurisdiction’s statutes or rules. Last term in United States v. Davis2332 
the Fifth Circuit held that the compulsory process clause forbids a court from 
excluding a defense witness’ testimony as a sanction for failure to comply with 
a discovery order issued pursuant to the Federal Rules of Criminal Proce
dure.2338 The court indicated, however, that the sanction of exclusion of other
wise admissible evidence may be justified when a defendant has knowingly 
exposed his evidence to “an outside, coloring influence,” thereby “erecting an 
obstacle to the search for truth.”2339 This term in A/ieea v. Gagnon2340 the Sev
enth Circuit, relying on both the sixth amendment rights to compulsory pro
cess and confrontation and the fifth amendment right to a fair trial, held that 
exclusion of a defendant’s own alibi testimony for failure to comply with a 
state statute requiring notice of reliance on an alibi defense violates the de
fendant’s right to testify.2341 The court reasoned that the state’s interests in 
preventing surprise and ensuring orderly administration of justice are not suffi
cient to allow a state procedural rule to override the defendant’s constitutional 
right to tesify in his own behalf.2342 The court indicated, however, that certain 
situations, such as when a defendant intentionally suppresses alibi evidence to 
gain a tactical advantage, may warrant the severe sanction of preclusion from 
testifying.2343
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IV. Sentencing, Parole, and Probation
SENTENCING

Sentencing is one of the most critical2344 and one of the most criticized2345 
phases of the criminal justice system. Critics attack the present sentencing sys
tem principally for the virtually standardless discretion judges possess in deter
mining sentences2346 and the lack of adequate information available to the 
court at sentencing.2347 These deficiencies frequently result in the imposition of 
widely differing sentences upon similarly situated defendants.2348 Critics also 
charge that sentences are often of inappropriate length.2349

Several parties play a role in determining a sentence. The prosecutor 
initially affects the sentence by deciding what charges to bring against the de
fendant, by engaging in plea bargaining, and by making sentencing recom-

2344. See United States v. DiFrancesco, 449 U.S. 117, 149-50 (1980) (Brennan, J., with White, Mar
shall & Stevens, JJ„ dissenting) (suggesting that sentencing phase as critical to defendants as guilt
innocence phase); Fair and Certain Punishment: Report of the Twentieth Century Fund 
Task Force on Criminal Sentencing 8 (1976) (sentencing decision by far most critical formal judi
cial decision for vast majority of criminal defendants) [hereinafter Fair and Certain Punishment); 
M. Frankel, Criminal Sentences: Law Without Order vii (1973) (imposition of sentence proba
bly most critical point in criminal justice system) [hereinafter Criminal Sentences). Judge Frankel 
considers sentencing extremely important in part because the great majority of those charged with 
crimes plead guilty. Id. at vii. He suggests that the sentence is society’s “fundamental judgment deter
mining how, where, and why the offender should be dealt with for what may be much or all of his 
remaining life.” Id. at vii-viii.

2345. See United States v. DiFrancesco, 449 U.S. 117, 142 (1980) (noting commentators’ view that 
sentencing is one area of criminal justice system most in need of reform); ABA Standards, supra note 
1, at 18.5 (probably no other area of criminal justice during last decade has witnessed as intense debate 
over fundamental assumptions as sentencing); Fair and Certain Punishment, supra note 2344, at 3 
(capricious and arbitrary nature of criminal sentencing might be major flaw in American criminal jus
tice system).

2346. See United States v. DiFrancesco, 449 U.S. 117, 143 (1980) (basic problem in present system of 
sentencing is unbridled power of courts to be arbitrary and discriminatory) (quoting Criminal 
Sentences, supra note 2344, at 49); Fair and Certain Punishment, supra note 2344, at 11 (discuss
ing absence of articulated criteria for determining sentences); P. O’Donnell, M. Churgin & D. Cur
tis, Toward a Just and Effective Sentencing System 1 (1977) (judges sentence criminals 
virtually without legal guidance or control) [hereinafter Just and Effective Sentencing); see also 
infra note 2391 and accompanying text (discussing discretion of federal trial judges to consider wide 
variety of information about defendant’s background, character, and conduct in determining sentence); 
infra note 2448 and accompanying text (discussing broad discretion of federal trial judges in pronounc
ing sentences in criminal cases, and limited scope of appellate review).

2347. See ABA Standards, supra note 1, at 18.344 (empirical findings point to unreliability of 
information used at sentencing and parole as major constraint on improved decision making); Just 
and Effective Sentencing, supra note 2346, at 2-3 (not even most rudimentary requirements of due 
process apply at sentencing; no requirement that sentence have any rational basis); infra notes 2378-81 
and accompanying text (substantial risk of inaccurate or misleading information in presentence report).

2348. See Criminal Sentences, supra note 2344, at 21 (judges mete out widely divergent sentences 
explainable only by variations among judges, not material differences among defendants or crimes); 
Just and Effective Sentencing, supra note 2346, at 10 (substantial disparities inevitable result of 
judicial discretion unfettered by legislatively or judicially established criteria and not subject to require
ments of procedural regularity); A. Partridge & W. Eldridge, The Second Circuit Sentencing 
Study: A Report to the Judges 5-10 (1974) (survey indicates federal judges impose widely dispa
rate sentences on defendants with identical files).

2349. See ABA Standards, supra note 1, at 18.45-18.53 (sentences too frequently excessive); Fair 
and Certain Punishment, supra note 2344, at 6 (courts impose sentences at upper range far more 
frequently and sentences are far longer in United States than in other countries for comparable offenses 
and offenders; courts also often impose sentences involving no imprisonment). 



674 The Georgetown Law Journal [Vol. 71:673

mendations. The probation officer who conducts the presentence investigation 
and prepares the presentence report affects the sentence through his control of 
information available to the judge about the defendant.2350 The legislature de
termines the range of sentences available to the sentencing judge, the judge 
selects a sentence within that range, and the Parole Commission through its 
release decision determines the actual length of time the defendant spends in 
prison.2351 This shared sentencing discretion creates desirable checks and bal
ances and maintains the system’s flexibility.2352 This very flexibility, however, 
makes reform difficult because it renders the system’s response to deliberate 
changes unpredictable.2353

Imposition of Sentence. Rule 32(a)(1) of the Federal Rules of Criminal
Procedure governs the sentencing process.2354 The rule requires the court to 
impose sentence without unreasonable delay2355 and to ensure that the defend
ant has a right to be represented by counsel and to have counsel speak on his 
behalf at sentencing.2356

In general, the defendant also has the right and the duty to be present at the 
imposition of sentence.2357 Rule 32(a)(1) further requires the court to address

2350. See ABA Standards, supra note 1, at 18.193 (in some jurisdictions probation authorities who 
prepare presentence reports actually make operative sentencing decision).

2351. See United States v. Addonizio, 442 U.S. 178, 188-90 (1979) (judge has no enforceable expec
tations regarding actual release of sentenced defendant before end of his statutory term; Congress has 
decided Parole Commission in best position to determine when release appropriate and thereby to 
moderate disparities in sentencing practices among judges); United States v. Grayson, 438 U.S. 41, 47 
(1978) (sentencing judge initially determines extent of federal prisoner’s confinement, selecting term 
within often broad congressionally prescribed range; Parole Commission on review then may order 
conditional release any time after prisoner serves one third of judicially fixed term); ABA Standards, 
supra note 1, at 18.9 (parole agency effective in mitigating excessive severity and eliminating disparities 
in sentencing); Just and Effective Sentencing, supra note 2346, at 12-13 (Parole Commission en
gages in sentencing no less than federal trial judge).

One section of the Parole Commission and Reorganization Act of 1976 empowers federal district 
judges to provide for a prisoner’s release on judicial parole, after the prisoner has served one third of 
his sentence, if the term is between six months and one year. 18 U.S.C. § 4205(f) (1976). The Fifth 
Circuit has rejected a prisoner’s contention that this provision allowed a judge to release a defendant 
only after service of exactly one third of the sentence, instead interpreting the statute to give a district 
judge discretion to order release at any specified time after the prisoner has completed one-third of his 
term. United States v. Pry, 625 F.2d 689, 692-93 (5th Cir. 1980), cert, denied, 450 U.S. 925 (1981).

2352. See ABA Standards, supra note 1, at 18.10 (sharing of sentencing discretion among multiple 
agencies creates desirable structure of checks and balances and maintains system’s flexibility to respond 
to unanticipated developments).

2353. See id. at 18.7 (attempts to abolish discretion tend merely to reallocate it).
2354. Fed. R. Crim. P. 32(a)(1).
2355. Id. The Supreme Court has implied that the sixth amendment guarantee of a speedy trial 

might apply to the imposition of sentence. See Pollard v. United States, 352 U.S. 354, 361 (1957) 
(assuming that sentencing is part of trial for sixth amendment purposes, no violation of sixth amend
ment or rule 32(a)(1) when two-year delay in sentencing not purposeful or oppressive and oversight 
corrected after discovery).

2356. Fed. R. Crim. P. 32(a)(1); cf. Mempa v. Rhay, 389 U.S. 128, 137 (1967) (defendant has right to 
counsel at imposition of sentence following probation revocation); United States v. Johns, 638 F.2d 222, 
223 & n.2, 224 (10th Cir. 1981) (defendant’s right to effective assistance of counsel at imposition of 
sentence following probation revocation not denied when counsel stated that defendant desired to ad
mit violation of probation terms and did not wish to contest application to revoke probation; counsel’s 
conduct consistent with desire to avoid having entire matter more fully explored by sentencing judge).

2357. Fed. R. Crim. P. 43(a); see United States v. Horton, 646 F.2d 181, 188-89 (5th Cir.) (on rule 35 
motion for reduction of sentence, court should consider defendant’s argument that enhancement of 
sentence was improper because he was denied hearing and was not present at time of enhancement), 
cert, denied, 454 U.S. 970 (1981). In prosecutions for offenses punishable by fine or imprisonment of 
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the defendant personally and to provide an opportunity for the defendant to 
make a statement.* 2358 Two circuits have split, however, on whether the defend
ant has the right to be present and to allocute when the court corrects an illegal 
sentence by adding a mandatory parole term. In United States v. Grass/'2359 the 
Fifth Circuit remanded for resentencing because the district judge had added a 
mandatory three year special parole term in the defendant’s absence.2360 2361 In 
contrast, in United States v. Connolly23bl the Ninth Circuit held that the de
fendant, who was present when the district judge added a mandatory three 
year special parole term pursuant to a rule 35 motion to correct an illegal sen
tence, did not have a right to allocution.2362 The Ninth Circuit reasoned that 
the denial of allocution did not prejudice the defendant because the district 
court gave the defendant the minimum mandatory additional sentence.2363

not more than one year, the court, with the written consent of the defendant, may impose a sentence in 
the defendant's absence. Fed. R. Crim. P. 43(c)(2).

2358. Fed. R. Crim. P. 32(a)(1); see Hill v. United States, 368 U.S. 424, 426 (1962) (rule 32(a) re
quires district judge to afford convicted defendant opportunity to speak personally before imposition of 
sentence; judge’s failure to do so not subject to collateral attack); Green v. United States, 365 U.S. 301, 
304-05 (1961) (Frankfurter, J.) (plurality opinion) (rule 32(a) requires court to afford defendant oppor
tunity to speak before imposition of sentence; merely affording defendant’s counsel opportunity to 
speak does not satisfy rule 32(a)); United States v. Sparrow, 673 F.2d 862, 865-66 (Sth Cir. 1982) (fail
ure of sentencing judge to ask defendant whether he had anything to say in mitigation of sentence and 
statements by judge indicating sentencing hearing was mere formality violate defendant’s right of allo
cution and require new sentence); United States v. Meyers, 646 F.2d 1142, 1146 (6th Cir. 1981) (rule 
32(a) requires sentencing judge specifically to invite defendant to speak on own behalf; defendant per
mitted to speak cannot complain because he failed to persuade judge to impose lesser sentence); United 
States v. Navarro-Flores, 628 F.2d 1178, 1184 (9th Cir. 1980) (per curiam) (rule 32(a) requires remand 
for resentencing when district judge fails to ask defendant whether he wishes to make statement and 
defendant makes no attempt to speak on own behalf). The court must give the attorney for the govern
ment an equivalent opportunity to address the court. Fed. R. Crim. P. 32(a)(1); see United States v. 
Doe, 655 F.2d 920, 927-29 (9th Cir. 1980) (remanding for new sentencing hearing and resentencing 
because trial court denied government’s request to make statement); cf. United States v. Heldt, 668 F.2d 
1238, 1281 (D.C. Cir. 1981) (per curiam) (statement by government did not violate prior agreement 
with defendant to waive allocution, because agreement reserved government’s right to dispute factually 
incorrect statements), cert, denied, 102 S. Ct. 1971 (1982).

2359. 616 F.2d 1295 (5th Cir. 1980), cert, denied, 449 U.S. 956 (1981).
2360. Id. at 1304. The district court added the parole term by written order one day after imposing 

sentence. Id.
2361. 618 F.2d 553 (9th Cir. 1980).
2362. Id. at 556.
2363. Id.
2364. The federal dangerous special offender statutes are 18 U.S.C. § 3575 (1976) (enhanced sen

tence for dangerous special offender status based on prior convictions, pattern of criminal activity, or 
racketeering) and 21 U.S.C. § 849 (1976) (enhanced sentence for dangerous special drug offender status 
based on similar criteria).

If the government seeks an enhanced sentence pursuant to these provisions, the defendant is entitled 
before trial or acceptance by the court of a plea of guilty or nolo contendere to notice of the grounds on 
which the government intends to seek the sentence. 18 U.S.C. § 3575(a) (1976); 21 U.S.C. § 849(a) 
(1976). The defendant also is entitled before trial or acceptance by the court of a plea of guilty or nolo 
contendere to a hearing on the issues of his dangerousness and eligibility for the special sentence. 18 
U.S.C. § 3575(b) (1976); 21 U.S.C. § 849(b) (1976). At the hearing, the defendant has the right to assist
ance of counsel, confrontation of witnesses, and compulsory process. 18 U.S.C. § 3575(b) (1976); 21 
U.S.C. § 849(b) (1976).

A similar advance notice provision applies when the government seeks an enhanced sentence pursu

The defendant has additional procedural rights at the imposition of sen
tence. He has a right to special notice and hearing procedures when the gov
ernment seeks enhanced sentences pursuant to federal dangerous special 
offender statutes.2364 After a court imposes sentence in a case that has gone to 
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trial on a plea of not guilty, the court must advise the defendant that he has a 
right to appeal.2365 The court also must advise the defendant that he has the 
right to apply for leave to appeal in forma pauperis if he cannot afford the 
attorney fees involved.2366 Finally, a defendant has the right to know the exact 
penalty assessed against him for each count on which he is convicted.2367

ant to 21 U.S.C. §§ 841(b)(1)(A), 851 (1976), providing a maximum penalty for persons with one or 
more prior narcotics convictions that is double the normal maximum penalty. Section 851(a)(1) re
quires the United States Attorney to file an information with the court before trial, stating the previous 
convictions to be relied upon. See United States v. Gill, 623 F.2d 540, 542-43 (8th Cir.) (information 
filed before district court approved defendant’s waiver of jury trial, received written stipulations, and 
took cause under submission), cert, denied, 449 U.S. 873 (1980). For § 841(b)(1)(A) to apply, the prior 
convictions must “have become final,” 21 U.S.C. § 841(b)(1)(A) (1976), which requires that the defend
ant have exhausted all avenues of direct appeal of those convictions. United States v. Lippner, 676 
F.2d 456, 466-68 (11th Cir. 1982) (prior convictions pending appeal at time of sentencing not final).

2365. Fed. R. Crim. P. 32(a)(2). The court need not advise the defendant of any right to appeal if 
the defendant pleaded either guilty or nolo contendere. Id.

2366. Id.
2367. See United States v. Scott, 664 F.2d 264, 264-65 (11th Cir. 1981) (per curiam) (defendant 

entitled to know precise penalty for each count and order in which sentences to be served); Benson v. 
United States, 332 F.2d 288, 292 (5th Cir. 1964) (same).

2368. 18 U.S.C. § 3401 (Supp. IV 1980).
2369. Id. § 3401(a).
2370. Id.
2371. Id. § 3401(b).
2372. Id. § 3401(g).
2373. Id. § 3401(g)(3).
2374. Fennell & Hall, Due Process in Sentencing: An Empirical and Legal Analysis of the Disclosure oj 

Presentence Reports in Federal Courts, 93 Harv. L. Rev. 1615, 1623, 1627-28 (1980) (presentence report 
is virtually only source of information in overwhelming majority of cases when defendant pleads guilty; 
report should contain broad and comprehensive picture of defendant to assist judge in imposing indi
vidualized sentence; report continues to serve after sentencing as central document in correctional pro
cess) (hereinafter Due Process in Sentencing}.

2375. See Gregg v. United States, 394 U.S. 489, 492 (1969) (presentence report enables judge to give 
defendant sentence suited to his particular character and potential for rehabilitation); Williams v. New 
York, 337 U.S. 241, 247 (1949) (judge’s possession of fullest information possible concerning defend
ant’s life and characteristics highly relevant if not essential to selection of appropriate sentence); United 
States v. Burton, 631 F.2d 280, 282 (4th Cir. 1980) (purpose of probation report is to give sentencing 
judge fullest possible information concerning defendant’s life and characteristics to enable him to im
pose appropriate sentence).

The Federal Magistrate Act of 19792368 gives United States magistrates ju
risdiction to try persons accused of misdemeanors and to sentence persons af
ter they have been convicted.2369 Magistrates may exercise such jurisdiction 
only at the district court’s designation2370 and only with the defendant’s writ
ten consent specifically waiving trial, judgment, and sentencing by a district 
court judge.2371 In sentencing youth offenders, magistrates may not impose a 
sentence of custody for a period in excess of one year for a misdemeanor or six 
months for a petty offense.2372 Further, magistrates who suspend imposition of 
sentence may not place the youth offender on probation for a period in excess 
of one year for a misdemeanor or six months for a petty offense.2373

Presentence Investigation and Report. The presentence report is the
most important document at both the sentencing and correctional levels of the 
criminal justice process.2374 The presentence report provides the sentencing 
judge with information concerning the defendant to enable the judge to im
pose a sentence tailored to the defendant.2375
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Rule 32(c) of the Federal Rules of Criminal Procedure governs the 
presentence investigation and report.2376 This rule requires the court’s proba
tion service to conduct the presentence investigation and to provide a report to 
the judge before imposition of sentence.2377 The report should contain infor
mation about a defendant’s prior criminal record, characteristics, financial 
condition, circumstances, and any other information that the court may re
quire.2378 There are no formal limitations on the contents of presentence re
ports2379 or on the sources from which information may be obtained.2380 As a 
result, substantial risk exists that sentencing involves the use of inaccurate and 
misleading information.2381

Nevertheless, certain safeguards attempt to protect a defendant from an un
fairly prejudicial presentence report. If a prosecutor is aware of any inaccu
racy or incomplete information in the presentence report, he has a duty to

2376. Fed. R. Crim. P. 32(c).
2377. Id. 32(c)(1). There are several exceptions to the requirement of a presentence investigation 

and report. First, the defendant, with the permission of the court, may waive the presentence investiga
tion and report. Id. Second, the court may order the presentence investigation and report omitted if it 
finds that the record contains sufficient information. Id:, cf. United States v. Colmenares-Hernandez, 
659 F.2d 39, 42-43 (5th Cir.) (judge’s statement that presentence report useless because true identity of 
defendant unknown did not indicate judge failed to consider defendant as individual in imposing sen
tence, because judge explained there was sufficient information in record for court meaningfully to 
exercise sentencing discretion), cert, denied, 102 S. Ct. 979 (1981); United States v. Torrez-Flores, 624 
F.2d 776, 782 (7th Cir. 1980) (judge granted probation without presentence report on basis of defend
ant’s representation that he had no prior record, but court reserved right to revoke probation if defend
ant misrepresented record). The court must explain this finding on the record. Fed. R. Crim. P. 
32(c)(1); cf. United States v. Long, 656 F.2d 1162, 1163-64 (5th Cir. 1981) (judge may not sentence 
defendant without first obtaining presentence report or finding that information in record sufficient to 
allow meaningful exercise of discretion, even though defendant convicted of crime for which life sen
tence mandatory, because judge could recommend that defendant be eligible for parole after serving 
lesser term). Third, correction of an illegal sentence pursuant to rule 35 does not require a presentence 
report. See United States v. Connolly, 618 F.2d 553, 555 (9th Cir. 1980) (rule 35 does not require 
presentence report for nondiscretionary court order adding mandatory parole term to defendant’s sen
tence pursuant to rule 35 motion by United States Attorney).

It is improper for the prosecution to make, or for the court to receive from the prosecution, a direct ex 
parte communication bearing on the sentence. See United States v. Wolfson, 634 F.2d 1217, 1221-22 
(9th Cir. 1980) (vacating sentence and remanding for resentencing by another judge because first sen
tencingjudge relied on secret ex parte sentencing report and recommendations by United States Attor
ney’s office).

2378. Fed. R. Crim. P. 32(c)(2). See generally Coffee, The Future of Sentencing Reform: Emerging 
Legal Issues in the Individualization of Justice, 73 Mich. L. Rev. 1361 (1975) (advocating standardiza
tion of scope of presentence investigations to achieve greater consistency in sentencing process).

2379. See Gregg v. United States, 394 U.S. 489, 492 (1969) (dictum) (no formal limitation on con
tents of presentence report, which may rest on hearsay and contain information bearing no relation to 
crime with which defendant charged); United States v. Legrano, 659 F.2d 17, 18 (4th Cir. 1981) 
(presentence report may include information about crimes for which defendant was indicted but not 
convicted); United States ex rel Goldberg v. Warden, Allenwood Federal Prison Camp, 622 F.2d 60, 65 
(3rd Cir.) (presentence report may comment on charges dismissed with prejudice pursuant to plea bar
gain), cert, denied, 440 U.S. 871 (1980); see also infra note 2391 and accompanying text (sentencing 
judge has discretion to consider wide variety of information about defendant’s background, character, 
and conduct).

2380. See United States v. Burton, 631 F.2d 280, 282 (4th Cir. 1980) (probation service may obtain 
information from defendant’s wife); United States v. Avery, 621 F.2d 214, 216 (5th Cir. 1980) (proba
tion service may obtain information from United States Attorney and case agent; plea agreement can
not obligate government to withhold disclosure of character and background information about 
defendant from sentencing judge), cert, denied, 450 U.S. 933 (1981).

2381. See ABA Standards, supra note 1, at 18.336 & n.5, 18.344 & n.35 (almost without exception, 
empirical researchers point to unreliability of information in presentence reports); Due Process in Sen
tencing, supra note 2374, at 1639 (concluding on basis of empirical study that current sentencing prac
tices are likely to involve inaccurate and misleading information). 
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present accurate or additional information to the court.2382 Moreover, the de
fendant’s attorney has a duty to make an independent search for mitigating 
evidence that might persuade the sentencing judge to reduce the defendant’s 
sentence.2383 If a presentence report contains a factual error, the defendant can 
show a violation of due process if the judge relied on the incorrect information 
in imposing sentence.2384

Also to avoid prejudice to the defendant, rule 32(c) prohibits the probation 
service from disclosing the contents of a presentence report to the sentencing 
court until the defendant pleads guilty or nolo contendere or is convicted.2385 
With certain exceptions,2386 the court must permit the defendant or his counsel 
to read the presentence report before sentencing.2387 The court also must give

2382. See United States v. Block, 660 F.2d 1086, 1091-92 (5th Cir. 1981) (because prosecutor has 
duty to ensure that court has complete and accurate information to enable court to impose appropriate 
sentence, prosecutor aware that presentence report contains inaccuracy or that court under mistaken 
impression must bring correct information to attention of court, even if he promised in plea bargain to 
remain silent during sentencing), cert, denied, 102 S. Ct. 1753 (1982). Standard 3-6.2 of the ABA Stan
dards states:

(a) The prosecutor should assist the court in basing its sentence on complete and accurate 
information for use in the presentence report. The prosecutor should disclose to the court any 
information in the prosecutor’s files relevant to the sentence. If incompleteness or inaccurate
ness in the presentence report comes to the prosecutor’s attention, the prosecutor should take 
steps to present the complete and correct information to the court and to defense counsel.
(b) The prosecutor should disclose to the defense and to the court at or prior to the sentencing 
proceeding all information in the prosecutor’s files which is relevant to the sentencing issue.

ABA Standards, supra note 1, at 3.95.
2383. See Washington v. Strickland, 673 F.2d 879, 892-901 (5th Cir. 1982) (counsel representing 

defendant at sentencing hearing has duty to make independent search to develop evidence that might 
mitigate punishment; failure to do so will not invalidate sentence, however, unless omission by counsel 
contributed to sentence).

2384. See United States v. Cimino, 659 F.2d 535, 537-38 (5th Cir. 1981) (trial judge did not violate 
due process by considering inaccurate presentence report when judge acknowledged inaccuracies and 
gave no indication that he considered information in sentencing).

2385. Fed. R. Crim. P. 32(c)(1); see Gregg v. United States, 394 U.S. 489, 491-92 (1968) (submission 
of presentence report to court before defendant pleads guilty or is convicted constitutes error if report 
influences judge or jury). A judge properly may examine the presentence report after he accepts the 
defendant’s plea of guilty. He does not have to recuse himself for prejudice from subsequently hearing 
the defendant’s motion to withdraw his plea of guilty. United States v. Navarro-Flores, 623 F.2d 1178, 
1182 (9th Cir. 1980) (per curiam).

A 1974 amendment to rule 32(c)(1) provides that a judge may inspect a presentence report at any 
time with the written consent of the defendant. See United States v. Sonderup, 639 F.2d 294. 295-96 
(Sth Cir.) (when judge rejects plea agreement after seeing presentence report with written consent of 
defendant, judge need not recuse himself from presiding over trial), cert, denied, 452 U.S. 920 (1981). 
This amendment creates an exception to the earlier statement in Gregg v. United States, 394 U.S. 489, 
491-92 (1968), that the probation service must not “under any circumstances” submit the presentence 
report to the court before the defendant pleads guilty or is convicted.

2386. Rule 32(c)(3)(A) provides four exceptions to the requirement of full disclosure of the 
presentence report to the defendant or his counsel. Disclosure is not required (1) of any recommenda
tions of sentence; or of material which in the opinion of the court contains (2) diagnostic opinion that 
might seriously disrupt a program of rehabilitation; (3) sources of information obtained upon a promise 
of confidentiality; or (4) any information that, if disclosed, might result in harm, physical or otherwise, 
to the defendant or other persons. Fed. R. Crim. P. 32(c)(3)(A). The court, however; must provide an 
oral or written summary of the undisclosed factual information on which it will rely in determining the 
sentence. Fed. R. Crim. P. 32(c)(3)(B). See generally Due Process in Sentencing, supra note 2374, at 
1651-66 (use of confidentiality exceptions and nondisclosure of evaluative summary and sentencing 
recommendations adversely affect rule’s policy of ensuring factual accuracy).

2387. Fed. R. Crim. P. 32(c)(3)(A); see United States v. Clements, 634 F.2d 183, 185-86 (5th Cir.) 
(1975 amendments to rule 32(c)(1) requiring sentencing judge to allow defendant or his attorney oppor
tunity to review presentence report before sentencing not retroactive), cert, denied, 454 U.S. 840 (1981).
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the defendant or his counsel an opportunity to comment on the presentence 
report and, at the court’s discretion, to provide information relating to any 
alleged factual inaccuracy in the report.* 2388 Additionally, if the court desires 
more detailed information than is available in the presentence report, the court 
may commit the defendant to the custody of the Attorney General while the 
probation service augments its study.2389

Disclosure pursuant to this rule is not automatic, however; the defendant must request to see his 
presentence report. Moreover, the court is not required to inform the defendant of his right to disclo
sure. Fed. R. Crim. P. 32(c)(3)(A); United States v. Bell, 648 F.2d 212, 215 (5th Cir.) (per curiam) 
(federal rules do not entitle defendant to resentencing for trial judge’s failure to disclose summary of 
presentence report when defendant and counsel aware judge consulted report, but did not ask to see it), 
cert, denied, 454 U.S. 903 (1981). In addition, the government is not required to provide advance notice 
of evidence it will use against a defendant at a sentencing hearing to supplement the presentence report, 
as long as the defendant has a reasonable opportunity to rebut that evidence at the hearing. United 
States v. Jackson, 649 F.2d 967, 978-79 (3rd Cir.), cert, denied, 454 U.S. 1034 (1981). Even if a defend
ant’s attorney has seen the presentence report but the defendant has not, legal issues can arise. See 
United States v. Donn, 661 F.2d 820, 824 (9th Cir. 1981) (defense counsel’s failure to show defendant 
his presentence report falls below standards of reasonably competent representation and is prejudicial 
to defendant if report contained materially false information on which trial court relied).

In federal court, presentencing reports are frequently disclosed to the defendant although courts 
sometimes employ procedures that reduce the meaningfulness of the disclosure. See Due Process in 
Sentencing, supra note 2374, at 1640-51, 1690 (empirical study finding relatively high rate of disclosure 
but use of several practices that have significant adverse impact on rule 32(c)(3) policy of ensuring 
factual accuracy of presentence reports).

2388. Fed. R. Crim. P. 32(c)(3)(A). This promotes the rule 32(c)(3) policy of ensuring the accuracy 
of the presentence report. Fed. R. Crim. P. 32(c)(3) advisory committee note; cf. United States v. 
Aguero-Segovia, 622 F.2d 131, 132 (5th Cir. 1980) (per curiam) (defendant has right not to be sentenced 
on basis of untrue information, and court must give defendant opportunity to rebut information on 
which sentencing judge explicitly relied). A defendant may obtain a continuance of his sentencing 
hearing when additional time is necessary to rebut a presentence report. See United States v. Williams, 
668 F.2d 1064, 1072 (9th Cir. 1981) (abuse of discretion to deny defendant’s request for continuance to 
present evidence of inadequate statements in presentence report); United States v. Gonzales, 661 F.2d 
488, 495 (5th Cir. 1981) (two week continuance of sentencing hearing to give defendant time to rebut 
government’s evidence adequate to comply with due process); cf. United States v. Plisek, 657 F.2d 920, 
924-25 (7th Cir. 1981) (defendant waived objection to factual accuracy of presentence report when 
defendant did not indicate alleged error in statement of defendant’s previous convictions, had adequate 
time to review report, and had attested to accuracy of report).

2389. 18 U.S.C. § 4205(c) (1976). The rule limits the length of such commitment to the maximum 
sentence prescribed by law for the defendant’s crime. Id. The Director of the Bureau of Prisons must 
furnish the results of the study and any recommendations to the court within three months unless the 
court grants an extension of up to three months for further study. Id. After receiving the reports and 
recommendations, the court has the discretion to place the offender on probation, to affirm the original 
sentence of imprisonment, or to reduce the original sentence. Id:, see United States v. Jones, 640 F.2d 
284, 285-86 (10th Cir. 1981) (trial court committed defendant to custody of Attorney General and 
reserved sentencing pending further psychiatric, psychological, and medical evaluations of defendant to 
determine extent of defendant’s mental disorders and drinking problem brought out by defense counsel 
arguing for mitigation of punishment).

2390: Williams v. New York, 337 U.S. 241, 247 (1949).
2391. See Roberts v. United States, 445 U.S. 552, 557-58 (1980) (sentencing judge may consider 

defendant’s refusal to cooperate with government as relevant to defendant’s attitudes toward society 
and prospects for rehabilitation); United States v. Grayson, 438 U.S. 41, 50-52 (1978) (sentencing judge 
may consider defendant’s readiness to lie under oath as probative of prospects for rehabilitation); 
United States v. Tucker, 404 U.S. 443, 446 (1972) (sentencing judge may consider previous convictions

Improper Considerations in Determining Sentence. The sentencing
judge, in order to fit the punishment to the offender,2390 has discretion to con
sider a wide variety of information, whether or not contained in the 
presentence report, about the defendant’s background, character, and con
duct.2391 In determining sentence, the judge also may weigh the possibility of 
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rehabilitation, the societal interest in retribution, and the deterrence effect of 
the sentence.2392 Several constitutional provisions, however, limit what the 
sentencing judge properly may consider. For due process reasons, a judge may 
not base a sentence on incorrect information or improper assumptions,2393 in-

although constitutionally invalid because of absence of counsel); Williams v. New York, 337 U.S. 241, 
250-51 (1949) (sentencing judge may consider hearsay information about defendant’s background); 
United States v. Tracey, 675 F.2d 433, 441 (1st Cir. 1982) (sentencing judge may consider uncorrobo
rated hearsay in absence of specific denial by defendant of truth of statements); United States v. Am- 
mirato, 670 F.2d 552, 557 (5th Cir. 1982) (sentencing judge may consider hearsay evidence; no violation 
of due process because defendant had adequate opportunity to refute evidence and evidence corrobo
rated by others); United States v. Ochoa, 659 F.2d 547, 548-49 (5th Cir. 1981) (sentencing judge may 
consider prior conviction even though conviction still under appeal; judge also has discretion to urge 
Parole Commission to reduce defendant’s time in prison if defendant’s prior conviction is later over
turned). cert, denied, 102 S. Ct. 1472 (1982); United States v. Plisek, 657 F.2d 920, 927-28 (7th Cir. 1981) 
(sentencing judge may consider defendant’s prior arrest and acquittal on homicide charge when de
fendant had full opportunity to explain his arrest); United States v. Lowe, 654 F.2d 562, 566 (9th Cir.
1981) (sentencing judge may consider defendant’s prior peace protest activities even though criminal 
charge against defendant for those activities was dismissed); United States v. Saade, 652 F.2d 1126, 
1139 (1st Cir. 1981) (sentencing judge may consider responsible out-of-court information relevant to 
circumstances of crime); Durham v. Wyrick, 649 F.2d 587, 588 (8th Cir. 1981) (sentencing judge may 
consider pardoned felony convictions); United States v. Bangert, 645 F.2d 1297, 1308-09 (8th Cir.) 
(sentencing judge may consider his belief that defendants lied at trial and lacked remorse), cert, denied, 
454 U.S. 860 (1981); United States v. Bradford, 645 F.2d 115, 116-18 (2d Cir. 1981) (sentencing judge 
may consider defendant’s refusal to cooperate with law enforcement authorities by incriminating others 
when defendant did not offer evidence to support claim of fear for himself and his family as grounds 
for noncooperation); United States v. Larios, 640 F.2d 938, 941-42 (9th Cir. 1981) (sentencing judge 
may consider evidence found through illegal search when illegality result of technical error in affidavit); 
United States v. Sampol, 636 F.2d 621, 677-79 (D.C. Cir. 1980) (per curiam) (sentencing judge may 
consider defendant’s guilty plea, waiver of constitutional privilege against self-incrimination, and coop
eration with government); Watkins v. Thomas, 623 F.2d 387, 388 (5th Cir.) (sentencing judge may 
consider two prior convictions for which defendant received presidential pardon because he performed 
undercover activities in service of Federal Bureau of Narcotics and Dangerous Drugs), cert, denied, 449 
U.S. 1065 (1980).

See also supra notes 2379-80 and accompanying text (no formal limitations on contents of 
presentence reports or on sources from which probation service may obtain information). In addition, 
the government is not required to provide advance notice of evidence it uses against defendant at a 
sentencing hearing, although not referred to in the presentence report, as long as the defendant has a 
reasonable opportunity to rebut that evidence. United States v. Jackson, 649 F.2d 967, 978-79 (3rd 
Cir.), cert, denied, 454 U.S. 1034 (1981).

2392. See Williams v. New York, 337 U.S. 241, 248-49 n.13 (1949) (sentencing judge may consider 
protection of society against wrongdoers, punishment of wrongdoer, reformation and rehabilitation of 
wrongdoer, and deterrence of others from commission of like offenses) (quoting S. Ulman in Glueck, 
Probation and Criminal Justice 113 (1933)); United States v. Dazzo, 672 F.2d 284, 289-90 (2d Cir.) 
(sentencing judge may emphasize deterrent purposes), cer/. denied, 51 U.S.L.W. 3255 (U.S. Oct. 5,
1982) ; United States v. Snyder, 668 F.2d 686, 691 (2d Cir.) (sentencing judge may consider deterrent 
effect on defendant), cert, denied, 102 S. Ct. 3494 (1982); Blair v. United States, 665 F.2d 500, 508 (4th 
Cir. 1981) (sentencing judge may impose heavy sentence on defendant to deter others but not to retali
ate for defendant’s refusal to divulge names).

2393. See Townsend v. Burke, 334 U.S. 736, 740-41 (1948) (fifth amendment due process clause 
prohibits sentence based on materially untrue assumptions concerning defendant’s criminal record); 
United States v. Shelton, 669 F.2d 446, 466-67 (7th Cir.) (due process clause prohibits sentence based 
on faulty assumption that defendant was guilty of crime that was subject of another ongoing criminal 
proceeding), cert, denied, 102 S. Ct. 1989 (1982); United States v. Tobias, 662 F.2d 381, 388-89 (5th Cir. 
1981) (due process clause prohibits sentence based on incorrect information regarding material evi
dence and eligibility of defendant for Youth Corrections Act treatment), cert, denied, 102 S. Ct. 2908 
(1982); United States v. Doe, 655 F.2d 920, 928-29 (9th Cir. 1980) (due process prohibits sentence based 
on assumption that defendant is lying at sentencing hearing when government not permitted to verify 
or contradict defendant’s statements); United States v. Vasquez, 638 F.2d 507, 534 (2d Cir. 1980) (due 
process clause prohibits sentence based on inappropriate assumption that jury had found that defend- 
ant was leader of drug operation), cert, denied, 454 U.S. 935 (1981). But cf. United States v. Horton, 676 
F.2d 1165, 1173 (7th Cir. 1982) (judge may base sentence on assumption that defendant was “major 
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formation provided by the prosecutor in violation of a plea bargaining agree
ment,2394 or secret communications from the prosecution.2395 Due process also 
prevents a judge from acting vindictively by inflicting harsher punishments on 
a defendant for exercising his right to trial2396 or appeal2397 or his fifth amend-

criminal force in this community ... for a number of years” when judge carefully considered 
presentence report, defendant's comments, and defendant's record).

2394. See United States v. Wilson, 669 F.2d 922, 923 (4th Cir. 1982) (defendant should be resen
tenced before another judge when prosecutor breached plea agreement to waive allocution at original 
sentencing hearing by mentioning other offenses of which defendant was suspected). But see United 
States v. Block, 660 F.2d 1086, 1091-92 (5th Cir. 1981) (prosecutor has duty to correct mistaken impres
sion of court even if prosecutor agreed in plea bargaining to waive allocution), cert, denied, 102 S. Ct. 
1753 (1982); but cf. United States v. Heldt, 668 F.2d 1238, 1278-81 (D.C. Cir. 1981) (per curiam) (gov
ernment did not violate agreement not to allocute when it disputed statements of fact on matter with 
which it disagreed because government did not agree to remain silent when defendant lied), cert, de
nied, 102 S. Ct. 1971 (1982).

2395. See United States v. Alverson, 666 F.2d 341, 348-49 (9th Cir. 1982) (judge may not receive ex 
parte communication prior to resentencing even though communication came from government case 
agent, not prosecutor, and ex parte communication duplicated information in presentence report); 
United States v. Wolfson, 634 F.2d 1217, 1221-22 (9th Cir. 1980) (j udge may not rely on secret ex parte 
sentencing report and recommendations of United States Attorney’s office). But see United States v. 
Kenny, 645 F.2d 1323, 1348-49 (9th Cir.) (sentencing judge did not err by failing to disclose prior to 
sentencing hearing existence of letter he had received about defendants, because letter contained no 
factual allegations or sentence recommendations), cert, denied, 452 U.S. 920 (1981).

2396. See Longval v. Meachum, 651 F.2d 818, 819-21 (1st Cir. 1981) (improper appearance of vin
dictiveness created when judge strongly urged defense counsel to advise defendant to plead guilty to 
avoid lengthy sentence, and defendant after jury trial received more severe sentence than codefendant 
who pleaded guilty); cf. United States v. Roberts, 676 F.2d 1 185, 1188-89 (8th Cir. 1982) (per curiam) 
(no punishment for exercising right to trial when defendant received harsher sentence for four counts 
than codefendant who pleaded guilty to one count, because defendant supplier of drugs and had crimi
nal record while codefendant only middleman and first offender); Smith v. Wainwright, 664 F.2d 1194, 
1197-98 (11th Cir. 1981) (no vindictiveness when defendant received life sentence after jury trial and 

judge commented that petitioner might have received lighter sentence had he pleaded guilty, because 
defendant sentenced after careful assessment of relevant sentencing variables by court and no plea 
negotiations attempted); United States v. Lupo, 652 F.2d 723, 729 (7th Cir. 1981) (no vindictiveness 
when defendant after trial received harsher sentence than coconspirator who pleaded guilty, because 
defendant had prior record and coconspirator did not), cert, denied, 102 S. Ct. 2964 (1982); United 
States v. Clements, 634 F.2d 183, 185 (5th Cir.) (no evidence of vindictiveness when defendant after 
jury trial received harsher sentence than codefendant who pleaded guilty), cert, denied, 454 U.S. 840 
(1981); United States v. Fitzharris, 633 F.2d 416, 423 (5th Cir. 1980) (no evidence of vindictiveness 
when defendants after jury trial received harsher sentences than leaders of conspiracy who pleaded 
guilty and were sentenced by different judge), cert, denied, 451 U.S. 988 (1981).

2397. See North Carolina v. Pearce, 395 U.S. 711, 725-26 (1969) (due process bars vindictive imposi
tion of more severe sentence on retrial). The Supreme Court in Pearce held that, to assure the absence 
of vindictiveness, a judge who imposes a more severe sentence upon a defendant after a new trial must 
place his reasons for doing so on the record and base them upon objective information concerning 
identifiable conduct of the defendant occurring after the original sentencing proceeding. Id. at 726; see 
Papp v. Jago, 656 F.2d 221, 223-24 (6th Cir.) (defendant’s prior sentence must be reinstated when judge 
altered concurrent life sentences to consecutive life sentences after retrial and record did not contain 
any reasons for increased sentence, even though state offered judge’s unofficial subsequent explana
tion), cert, denied, 454 U.S. 1035 (1981); see also United States v. Williams, 651 F.2d 644, 647-48 (9th 
Cir. 1981) (sentencing judge must point to identifiable conduct of defendant to justify increased punish
ment after retrial).

When the danger of vindictiveness is minimal, however, the prophylactic rule of Pearce does not 
apply. See Ludwig v. Massachusetts, 427 U.S. 618, 627 (1976) (vindictiveness minimal in two-tier court 
system; Pearce inapplicable); Chaffin v. Stynchcombe, 412 U.S. 17, 25-28 (1973) (vindictiveness mini
mal injury resentencing because jury not informed of prior sentence, would have no personal stake in 
prior conviction and, unlike judge, no motivation to engage in self-vindication, and unlikely to have 
interest in discouraging meritless appeals that might occasion higher sentences); Colton v. Kentucky, 
407 U.S. 104, 112-19 (1972) (vindictiveness minimal in two-tier court system because de novo second 
tier court is different from first tier trial court from which defendant appealed; second tier court is not 
asked to reconsider its decision or to find error in another court’s work and probably is not informed of 
sentence imposed by inferior court); see also Cooper v. Mitchell, 647 F.2d 437, 440 (4th Cir.) (after 



682 The Georgetown Law Journal [Vol. 71:673

ment privilege against self-incrimination.2398 In addition, the first amendment 
prevents a sentencing judge from considering a defendant’s political 
beliefs.2399

The fourth amendment exclusionary rule may prevent a sentencing judge 
from considering information obtained through an illegal search and 
seizure.2400 In determining whether to apply the exclusionary rule in a particu
lar instance, the sentencing judge should determine whether the marginal de
terrence of unlawful police conduct that would result from excluding the 
evidence outweighs the attendant interference with the legitimate governmen
tal interest in having sentences based on the fullest possible information.2401

The sixth amendment right to assistance of counsel prevents the sentencing 
judge from considering some uncounseled prior convictions. For example, the 
sentencing judge may not consider a defendant’s prior uncounseled felony 
conviction.2402 Further, a court may not use a prior uncounseled misdemeanor 
conviction to convert a subsequent misdemeanor into a felony with a prison

retrial following defendant’s successful appeal of first conviction, second jury free to alter punishment 
imposed by first jury because second without knowledge of sentence imposed by first and thus not 
vindictive), cert, denied, 454 U.S. 849 (1981).

The First Circuit has held that a prosecutor does not violate due process when he threatens a defend
ant with a higher sentence if he appeals, because the judge, not the prosecutor, determines the sentence. 
Koski v. Samaha, 648 F.2d 790, 794-99 (1st Cir 1981). See generally Comment, Prosecutorial Vindictive
ness: Expanding the Scope of Protection to Increased Sentence Recommendations, Koski v. Samaha, 70 
Geo. L.J. 1051 (1981) (criticizing Koski}.

2398. See United States v. Roe, 670 F.2d 956, 972-73 (11th Cir. 1982) (sentencing judge may not 
present defendant with choice between admitting guilt and enduring harsher sentence for failing to do 
so); cf. Roberts v. United States, 445 U.S. 552, 559-61 (1980) (argument that sentencing judge punished 
defendant for exercising fifth amendment privilege against self-incrimination would have merited seri
ous consideration if defendant had presented argument to sentencing judge rather than for first time on 
appeal); United States v. Pool, 660 F.2d 547, 555-56 (5th Cir. 1981) (same).

2399. See United States v. Bangert, 645 F.2d 1297, 1308 (8th Cir.) (dictum) (sentencing judge may 
not consider defendant’s political beliefs because in doing so he would impair defendant’s first amend
ment rights), cert, denied, 454 U.S. 860 (1981).

2400. See Armpriester v. United States, 256 F.2d 294, 297 (4th Cir.) (consideration of evidence ob
tained illegally improper even when used only to determine sentence), cert, denied, 358 U.S. 856 (1958).

2401. Cf. United States v. Calandra, 414 U.S. 338, 348-52 (1974) (speculative and minimal incremen
tal deterrent effect of extending fourth amendment exclusionary rule to grand jury proceedings does not 
outweigh interference with effective and expeditious discharge of grand jury’s duties). Compare United 
States v. Larios, 640 F.2d 938, 941-42 (9th Cir. 1981) (sentencing judge may consider evidence discov
ered through illegal search and seizure when officers obtained search warrant before search, search not 
overextensive in scope or conducted inappropriately, and illegality caused by technical error in affidavit 
in support of warrant; police misconduct not sufficient to justify interference with individualized sen
tencing) with Verdugo v. United States, 402 F.2d 599, 611-12 (9th Cir. 1968) (sentencing judge may not 
consider evidence resulting from warrantless and “blatantly illegal” search), cert, denied, 397 U.S. 925 
(1970).

2402. See United States v. Tucker, 404 U.S. 443, 449 (1972) (permitting conviction obtained in viola
tion of Gideon to enhance punishment for another offense erodes principle of that case); Durham v. 
Wyrick, 665 F.2d 185, 187 (8th Cir. 1981) (per curiam) (remanding for determination of whether de
fendant’s sentence unconstitutionally enhanced due to sentencing court’s consideration of prior un
counseled felony conviction); Walker v. United States, 636 F.2d 1138, 1138-39 (6th Cir. 1980) (vacating 
sentences explicitly based on prior uncounseled felony conviction). Courts require the presence of three 
conditions before holding that a Tucker error exists: (1) a prior conviction rendered invalid by Gideon, 
(2) the sentencing judge’s mistaken belief that the prior conviction was valid, and (3) enhancement of 
the defendant’s sentence because of that conviction. See Owens v. Cardwell, 628 F.2d 546, 547 (9th 
Cir 1980) (per curiam) (district court not required to hold evidentiary hearing to determine constitu
tional validity of prior felony conviction when state judge found after full and fair hearing that sentenc
ing judge did not use prior conviction in enhancing sentence). 
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term pursuant to an enhanced penalty statute.2403 Nevertheless, in 1980 the 
Fifth Circuit held in Wilson v. Estelle1** that as long as a defendant’s prior 
uncounseled misdemeanor conviction was constitutionally valid,2405 the sen
tencingjudge properly may consider that conviction in sentencing for a subse
quent conviction.2406 The Fifth Circuit left open the question whether the 
sentencing judge may consider a prior constitutionally invalid misdemeanor 
conviction obtained in violation of the defendant’s right to counsel.2407

Credit for Time Served. The Bureau of Prisons must give a defendant
credit toward service of his sentence for any days spent in custody prior to the 
imposition of sentence in connection with the offense or acts for which the 
sentence was imposed.2408 The Bureau, however, need not give a defendant 
credit on his federal sentence for time spent in state custody prior to his federal 
trial unless the defendant establishes that he has not already received credit on 
a state sentence for that time.2409 Moreover, the Bureau need not give a de
fendant credit on his federal sentence when the federal sentence is to be served 
consecutively to the state sentence.2410 The Bureau has discretion to give a

2403. Baldasar v. Illinois, 446 U.S. 222, 224 (1980) (per curiam). An Illinois court convicted the 
misdemeanor defendant in Baldasar of stealing a shower head worth $29 from a department store and 
sentenced him to one to three years pursuant to the Illinois enhancement statute. Id. at 223. This 
statute was applicable because the defendant had a previous uncounseled misdemeanor theft convic
tion. Id. The Court’s per curiam opinion contained no discussion of its reasoning. Id. at 222-24. 
Instead, the five member majority produced three separate concurrences, explaining with significant 
variations why the Court’s 1979 ruling in Scott v. Illinois, 440 U.S. 367, 373-74 (1979), that a misde
meanor defendant has a right to counsel only when his conviction results in imprisonment, requires 
exclusion of an uncounseled misdemeanor conviction for enhancement purposes even though the de
fendant had not been jailed for the conviction. See id. at 224 (Stewart, J., with Brennan & Stevens. JJ., 
concurring) (imposition of increased term of imprisonment only because of prior uncounseled misde
meanor conviction violates constitutional rule of Scott) (emphasis in original); id. at 224-29 (Marshall, 
J., with Brennan & Stevens, JJ., concurring) (uncounseled misdemeanor conviction insufficiently relia
ble to permit use for purpose of increasing prison term pursuant to repeat offender statute); id. at 229-30 
(Blackmun, J., concurring) (uncounseled conviction should be invalid if punishable by more than six 
months imprisonment; within this “bright line” test, original conviction invalid and may not be used to 
support enhancement).

2404. 625 F.2d 1158 (5th Cir. 1980) (per curiam), cert, denied, 451 U.S. 912 (1981).
2405. An uncounseled misdemeanor conviction is constitutionally valid if the offender is not incar

cerated. Scott v. Illinois, 440 U.S. 367, 373-74 (1979).
2406. Wilson v. Estelle, 625 F.2d 1158, 1159 (5th Cir. 1980) (per curiam) (court properly admitted at 

punishment stage of trial evidence of prior uncounseled misdemeanor conviction for carrying pistol for 
which defendant had received only fine and not imprisonment), cert, denied, 451 U.S. 912 (1981).

2407. Id. at 1160 (at punishment stage of state court trial for vicious murder with malice, admission 
of evidence of prior uncounseled misdemeanor conviction for shoplifting for which defendant received 
three day prison sentence harmless error).

2408. 18 U.S.C. § 3568 (1976). The imposition of restrictive conditions of a defendant’s appellate 
bail limiting his travel and requiring surrender of bail is not custody for which a defendant should be 
given credit against his sentence. Cerrella v. Hanberry, 650 F.2d 606, 607 (5th Cir.) (per curiam), cert 
denied, 454 U.S. 1034 (1981).

2409. See United States v. Grimes, 641 F.2d 96, 99 & n.6 (3d Cir. 1981) (defendant who received 
state sentence against which state could credit pretrial incarceration time has burden of demonstrating 
that state did not credit time); cf. Roche v. Sizer, 675 F.2d 507, 509-10 (2d Cir. 1982) (denying defend
ant credit on federal sentence for time spent in state custody between date that defendant posted bond 
on federal charges and date defendant released from state custody and delivered to federal custody). In 
addition, a defendant may not apply time spent in pretrial custody as credit against a parole violation 
term when he received full credit for that time against the sentence for a subsequent conviction. Doyle 
v. Elsea, 658 F.2d 512, 515 (7th Cir. 1981) (per curiam).

2410. See Cox v. Federal Bureau of Prisons, 643 F.2d 534, 537 (8th Cir. 1981) (per curiam) (Bureau 
of Prisons need not give defendant credit for time spent serving state sentence when federal sentence 
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parolee whose parole is revoked credit for time spent on parole2411 or for good 
time accumulated prior to the parole.2412

The double jeopardy guarantee against multiple punishments for the same 
offense requires that when a defendant whose conviction is reversed on appeal 
is reconvicted and resentenced, the court must credit him with any time he has 
already served pursuant to his original sentence.2413

Sentencing Under the Federal Youth Corrections Act. Congress en
acted the Federal Youth Corrections Act (YCA)2414 to provide rehabilita
tion2415 for youth offenders2416 and to enlarge the sentencing options of district 
judges.2417 Some commentators and officials today, however, express much less

consecutive to state sentence); United States v. Grimes, 641 F.2d 96, 99-100 (3d Cir. 1981) (same); cf. 
United States v. Campisi, 622 F.2d 697, 699-70 (3d Cir. 1980) (per curiam) (federal sentence to be 
served in state prison consecutively to existing sentence does not begin to run until state sentence com
pleted). In addition, when a federal prisoner is in custody of state authorities and faces criminal 
charges, he will not receive credit toward the federal sentence for time spent in the state prison when 
the state and federal offenses are unrelated. United States v. Luck, 664 F.2d 311, 312 (D.C. Cir. 1981) 
(per curiam).

2411. See United States ex ret Del Genio v. United States Bureau of Prisons, 644 F.2d 585, 588 (7th 
Cir. 1980) (within discretion of Bureau of Prisons not to credit defendant with time spent on parole 
when defendant convicted of crime punishable by imprisonment committed during parole); Frick v. 
Quinlin, 631 F.2d 37, 39 (5th Cir. 1980) (within discretion of Parole Commission not to credit defend
ant for time served on parole prior to revocation or for good time earned during first sentence when 
defendant convicted of crime committed during parole); Lambert v. Warden, United States Peniten
tiary, 591 F.2d 4, 8 (Sth Cir. 1979) (per curiam) (Parole Commission has authority to forfeit defendant’s 
good time credit and credit for time spent on parole when defendant convicted of felony committed 
during parole); 18 U.S.C. § 4210(b)(2) (1976) (Parole Commission shall determine whether unexpired 
term being served at time of parole shall run concurrently or consecutively with sentence imposed for 
new offense punishable by incarceration committed by parolee; total term imposed not to exceed maxi
mum term for new offense); 28 C.F.R. § 2.52(c)(2) (1981) (Parole Commission regulation revoking 
street time whenever parolee is convicted of crime punishable by imprisonment).

2412. See United States ex ret Del Genio v. United States Bureau of Prisons, 644 F.2d 585, 589 (7th 
Cir. 1980) (within discretion of Bureau of Prisons not to credit prisoner with good time accumulated 
prior to parole when returned to custody as parole violator).

2413. North Carolina v. Pearce, 395 U.S. 711, 718-19 (1969).
2414. 18 U.S.C. §§ 5005-5026 (1976).
2415. See Durst v. United States, 434 U.S. 542, 545 (1978) (core concept of YCA to substitute reha

bilitative treatment for retribution as sentencing goal); Dorszynski v. United States, 418 U.S. 424, 433- 
34 (1974) (YCA focused primarily on correction and rehabilitation); H.R. Rep. No. 2979, 81st Cong., 
2d Sess. 3 (1950) (underlying theory of YCA is to substitute for retributive punishment methods of 
training and treatment designed to correct and prevent antisocial tendencies).

2416. The act defines “youth offenders” as persons under the age of 22 years at the time of convic
tion. 18 U.S.C. § 5006(d) (1976). Courts do not ordinarily apply the YCA to convicted persons under 
the age of 18 who are eligible for sentencing as juveniles. Dorszynski v. United States, 418 U.S. 424, 
433 n.9 (1974); 18 U.S.C. §§ 5031-5042 (1976). A court has discretion to sentence a “young adult of
fender,” one who is at least 22 but less than 26 years old at the time of conviction, under the YCA if the 
court finds reasonable grounds to believe that the defendant will benefit from YCA treatment. 18 
U.S.C. § 4216 (1976); cf. United States v. Ford, 627 F.2d 807, 808 (7th Cir.) (section 4216 not applicable 
when crimes charged violate only District of Columbia Code), cert, denied, 449 U.S. 923 (1980); United 
States v. Boydston, 622 F.2d 398, 399 (8th Cir. 1980) (per curiam) (refusal to sentence defendant nunc 
pro tunc when defendant indicted nine days after 26th birthday, thus denying her YCA eligibility, not 
abuse of discretion).

2417. See Dorszynski v. United States, 418 U.S. 424, 436-42 (1974) (Congress intended YCA to 
enlarge, not restrict, sentencing options of federal trial courts); Micklus v. Carlson, 632 F.2d 227, 235 
(3d Cir. 1980) (Congress intended YCA to expand sentencing options of federal judges to permit con
finement of youth offenders in rehabilitative environments); United States v. May, 622 F.2d 1000, 1004 
(9th Cir.) (Congress intended YCA to expand, not limit, sentencing options available to judge, and thus 
broaden his discretion), cert, denied, 449 U.S. 984 (1980).

The YCA gives the sentencing judge four options. The judge may place the youth offender on proba- 
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faith in the possibilities of rehabilitation than they did in 1950 when Congress 
passed the YCA.* 2418 Further, treatment pursuant to the Act today does not 
differ significantly from normal adult treatment.2419

tion. 18 U.S.C. § 5010(a) (1976); see Durst v. United States, 434 U.S. 542, 544 (1978) (when placing 
youth offender on probation pursuant to § 5010(a), sentencing judge may require restitution and, when 
otherwise applicable penalty provision permits, impose fine as condition of probation); United States v. 
Calder, 641 F.2d 76, 79 (2d Cir.) (express language of YCA permits suspension of imposition of sen
tence and placement of defendant on probation), cert, denied, 451 U.S. 912 (1981); cf. United States v. 
Condit, 621 F.2d 1096, 1099 (10th Cir. 1980) (imposition of adult sentence upon revocation of YCA 
probation is within statutory limits). But cf. United States v. Calder, 641 F.2d 76, 80 (2d Cir.) (Mans
field, J., concurring in part and dissenting in part) (imposition of probation consecutive to maximum 
sentence pursuant to § 5010(c) places impermissible condition on discharge of defendant upon expira
tion of such sentence in violation of § 5017(d) requiring unconditional release upon expiration of maxi
mum sentence), cert, denied, 451 U.S. 912 (1981). Judge Mansfield’s argument could apply equally to 
maximum sentences under section 5010(b).

The second option of the sentencing judge is to commit the youth offender to the custody of the 
Attorney General for treatment and supervision for an indefinite term. 18 U.S.C. § 5010(b) (1976). The 
defendant must be released conditionally under supervision no later than four years from the date of 
his conviction and must be discharged unconditionally no later than six years from the date of his 
conviction. 18 U.S.C. § 5017(c) (1976).

The third option of the sentencing judge is to commit the youth offender to the custody of the Attor
ney General for a term that may exceed six years, up to the maximum period authorized by law for the 
offense. 18 U.S.C. § 5010(c) (1976). The defendant must be released conditionally under supervision 
not later than two years before the expiration of the term imposed and may be discharged uncondition
ally not less than one year later. 18 U.S.C. § 5017(d) (1976). The defendant must be discharged uncon
ditionally on or before the expiration of the maximum sentence imposed as computed without 
interruption from the date of conviction. Id.

The fourth option of the sentencing judge is to sentence pursuant to any other applicable penalty 
provision. 18 U.S.C. § 5010(d) (1976).

2418. See United States v. Amidon, 627 F.2d 1023, 1026 (9th Cir. 1980) (Bureau of Prisons and 
Parole Commission generally have abandoned original rehabilitative purposes of YCA); Partridge, 
Chaset & Eldridge, The Sentencing Options of Federal District Judges, 84 F.R.D. 175, 200 (1980) (YCA 
product of time at which there was much greater optimism than exists today about possibility of chang
ing behavior patterns of young offenders) [hereinafter Sentencing Options],

2419. See United States v. Amidon, 627 F.2d 1023, 1026 (9th Cir. 1980) (those sentenced pursuant to 
YCA are assigned by Bureau of Prisons to same institutions, receive same educational and vocational 
opportunities, and usually are released by Parole Commission pursuant to same guidelines as those 
sentenced as adult offenders); United States v. Wallulatum, 600 F.2d 1261, 1263 (9th Cir. 1979) (prison 
officials’ treatment of YCA inmates virtually identical to treatment given other prisoners); United 
States v. Leming, 532 F.2d 647, 652-55 (9th Cir. 1975) (Weigel, J., dissenting) (YCA confinement not 
different from ordinary prison incarceration in general conditions or in rehabilitative and correctional 
opportunities; only significant difference between sentence under YCA and one of ordinary imprison
ment “is the label”), cert, denied, 424 U.S. 978 (1976); Sentencing Options, supra note 2418, at 200 
(language of YCA suggests that YCA sentences will have consequences that in fact will not result). But 
see infra notes 2437-40 and accompanying text (discussing Bureau of Prisons’ plan to implement YCA 
in more rigorous manner).

2420. See United States v. Amidon, 627 F.2d 1023, 1026 (9th Cir. 1980) (youth offender sentenced 
for up to six years of some restraint on liberty pursuant to § 5010(b) following guilty plea to mutilating 
national bank obligations claimed due process and equal protection violations because YCA irration
ally discriminates against those between ages of 18 and 26); United States v. Wallulatum, 600 F.2d 
1261, 1262 (9th Cir. 1979) (youth offender sentenced for up to six years of some restraint on liberty 
pursuant to § 5010(b) for manslaughter claimed equal protection violation because maximum adult 
sentence would be three years); see also United States v. Leming, 532 F.2d 647, 654 (9th Cir. 1975) 
(Weigel, J., dissenting) (youth offenders convicted of misdemeanors have repeatedly challenged on due 
process and equal protection grounds sentences of confinement pursuant to § 5010(b) because maxi
mum term under YCA longer than one year maximum provided for adults who commit misdemean
ors), cert, denied, 424 U.S. 978 (1976).

Because a youth offender sentenced to an indefinite term pursuant to section 
5010(b) of the Act may spend longer in prison than the maximum legal sen
tence for an adult convicted of the same crime, youth offenders have chal
lenged the Act on due process and equal protection grounds.2420 Courts have 
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upheld the YCA against these challenges on the ground that the Act confers 
compensating benefits on youth offenders not available to adult offenders.2421 
Two circuits have avoided equal protection challenges by finding implicit in 
the Federal Magistrate Act of 1979 that Congress intended neither a district 
court judge nor a magistrate to sentence a youth offender under the YCA to a 
term of confinement longer than it could impose on an adult.2422 This term, 
however, the Eighth Circuit rejected this interpretation of the Act in United 
States v. Van Lufkins, holding that it does allow longer terms of confinement 
for youth offenders than for adults.2423

As a practical matter, a youth offender serving an indeterminate sentence

2421. The leading cases upholding the YCA against due process and equal protection challenges are 
Cunningham v. United States, 256 F.2d 467, 472 (5th Cir. 1968) (rather than providing youths with 
greater penalties and punishments than are imposed upon adult offenders, YCA provides opportunity 
to escape from physical and psychological traumas attendant upon serving ordinary penal sentence and 
to obtain benefits of corrective treatment), and Carter v. United States, 306 F.2d 283, 285 (D.C. Cir. 
1962) (Burger. J.) (rehabilitation is quid pro quo for longer confinement but under different conditions 
and terms than a defendant would undergo in ordinary prison). The courts reason that although a 
defendant suffers from a longer sentence, he benefits from the superior YCA treatment he receives. 
This rationale was undermined by the Supreme Court’s ruling last year in Ralston v. Robinson, 484 
U.S. 201 (1981). In Ralston the Court ruled that a judge may order a defendant serving a YCA sen
tence to serve the remainder of his sentence as an adult after the offender has received a consecutive 
adult term and if the court finds that the youth will not benefit from further YCA treatment during the 
remainder of the original sentence. Id. at 217. The dissent in Ralston noted that “[i]f a second sentenc
ing judge is able to convert an unexpired YCA sentence into an adult sentence, the quid pro quo 
vanishes. The youth offender who is sentenced to a longer term of confinement when sentenced under 
the YCA than if he were sentenced as the adult, may end up . . . serving that lengthier sentence under 
the adult condition he paid a price to avoid.” Id. at 232 (Stevens, J., with Brennan & O’Connor, JJ., 
dissenting). The majority countered that the converted sentence was in response to the offender’s 
changed circumstances and that, at any rate, the respondent was sentenced pursuant to section 5010(c), 
making speculative the dissent’s contention that the respondent received a longer term than he would 
have as an adult. 484 U.S. at 217-18 n.10, 219-20 n.13 (majority opinion). The majority did concede 
that serious statutory and equal protection issues would arise if a YCA sentence pursuant to section 
5010(b) were modified so that a youth effectively served an adult sentence of greater length than an 
adult could receive. Id. at 219-20 n.13.

The quid pro quo rational is undercut when YCA offenders receive the same treatment as adult 
offenders. See United States v. Hudson, 667 F.2d 767, 770 (8th Cir. 1982) (dictum) (when YCA offend
ers are not given special treatment in accordance with law but instead have same terms of confinement 
as adult offenders, imposition of longer sentence on youths raises “potential stumbling block of consti
tutional dimension”) (quoting Watts v. Hadden, 651 F.2d 1354, 1365 (10th Cir. 1981)). This objection, 
however, might be moot as a result of the implementation of a plan by the Bureau of Prisons to segre
gate and rehabilitate YCA offenders. See United States v. Van Lufkins, 676 F.2d 1189, 1193-94 (8th 
Cir. 1982) (court may sentence defendant to longer YCA sentence than possible adult sentence because 
Bureau of Prisons has implemented plan to restore quid pro quo by improving treatment of YCA of
fenders); United States v. Hudson, 667 F.2d 767, 770-71 (8th Cir. 1982) (same); see also infra notes 
2437-40 and accompanying text (discussing Bureau of Prisons’ plan).

2422. See United States v. Amidon, 627 F.2d 1023, 1026-27 (9th Cir. 1980) (Federal Magistrate Act 
of 1979 prohibits magistrates and implicitly district court judges from sentencing youth offender to term 
of confinement longer than that which could be imposed on adult); United States v. Glenn, 667 F.2d 
1269, 1274 (9th Cir. 1982) (same); United States v. Hunt, 661 F.2d 72, 76 (6th Cir. 1981) (dictum) 
(same); United States v. Luckey, 655 F.2d 203, 205-06 (9th Cir. 1981) (same); United States v. Lowe, 
654 F.2d 562, 565 (9th Cir. 1981) (same).

2423. 676 F.2d 1189 (8th Cir. 1982). The court in Van Lufkins rejected the underlying assumption of 
United States v. Amidon, 627 F.2d 1023 (9th Cir. 1980), that the government has abandoned the reha
bilitative purpose of the YCA. 676 F.2d at 1194. In addition, the court reasoned that the plain lan
guage of the Federal Magistrate Act of 1979 refers only to magistrates, not district judges. Id. Further, 
some parts of the legislative history of the Federal Magistrate Act of 1979 refute the suggestion in 
Amidon that the legislative history supports the conclusion that YCA offenders could not serve longer 
sentences than adult offenders. Id. Finally, Amidon's interpretation of the Federal Magistrate Act of 
1979 would implicitly repeal YCA sections 5010(b) and 5017(c). Id. 
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pursuant to the YCA frequently serves the same length of time as an adult 
offender because some courts interpret the Parole Commission and Reorgani
zation Act of 19762424 as changing the provisions governing release. Thus, 
youth offenders are now frequently released according to the same criteria as 
adults.2425 This term in Watts v. Hadden,2™ however, the Tenth Circuit ruled 
that the Parole Commission must consider a YCA offender’s positive response 
to treatment as an independent ground for release, notwithstanding the adult 
guidelines.2427

Youth offenders have also challenged YCA sentences on the ground that the 
potential indeterminate sentence pursuant to 18 U.S.C. § 5010(b) is an “infa
mous punishment” requiring grand jury indictment even if the underlying of
fense is a misdemeanor for which an adult would not be subject to 
imprisonment for more than one year.2428 Courts have not resolved this issue 
definitively.2429

The YCA provides that to sentence a youth offender pursuant to applicable 
adult penalty provisions, the court must find that the youth offender will not 
derive benefit from YCA treatment.2430 The court must make this express “no

2424. 18 U.S.C. § 4201-4218 (1976).
2425. See Marshall v. Garrison, 659 F.2d 440, 443 (4th Cir. 1981) (Congress in passing Parole Act 

intended to apply same parole criteria to all federal prisoners, youth offenders and adults); United 
States v. Amidon, 627 F.2d 1023, 1026 (9th Cir. 1980) (Parole Commission generally uses same guide
lines for determining release date for both adults and YCA offenders); United States v. Wallulatum, 
600 F.2d 1261, 1262-63 (9th Cir. 1979) (Parole Commission treats youth offenders no differently from 
other prisoners in determining eligibility for release).

2426. 651 F.2d 1354 (10th Cir. 1981).
2427. Id. at 1379-82 (Congress intended Parole Commission to consider not only factors set forth in 

Parole Act, but also factors made relevant by YCA, in evaluating parole prognosis of YCA offenders).
2428. See United States v. Amidon, 627 F.2d 1023, 1024-26 (9th Cir. 1980) (court may sentence 

defendant who pleaded guilty to misdemeanor information to custody for indeterminate sentence pur
suant to 18 U.S.C. § 5010(b) (1976) upon revocation of probation when defendant had no desire to be 
indicted and did not reply when government offered to obtain indictment, government initiated prose
cution by felony indictment, and court dismissed felony indictment after conviction accepting guilty 
plea to misdemeanor); cf. United States v. May, 622 F.2d 1000, 1003-05 (9th Cir.) (government properly 
charged defendants with misdemeanor by information rather than indictment when trial judge issued 
pretrial order limiting potential punishment to six months and informed defendants before trial that he 
would not impose YCA sentences), cert, denied, 449 U.S. 984 (1980).

2429. See United States v. May, 622 F.2d 1000, 1005 n.6 (9th Cir.) (not reaching question whether 
possibility of YCA sentencing requires charge by indictment even though maximum sentence for un
derlying offense would not because judge issued pretrial order that court would not sentence defend
ants, if convicted, pursuant to YCA), cert, denied, 449 U.S. 984 (1980). The Ninth Circuit in United 
States v. Ramirez, 556 F.2d 909 (9th Cir. 1976), cert, denied, 434 U.S. 926 (1977), concluded that a 
defendant who is potentially subject to the extended confinement prescribed by the YCA upon convic
tion for a misdemeanor is subject to “infamous punishment” for which an indictment is required. Id. at 
909-10. On petition for rehearing, however, the Government disclosed for the first time that it had 
initiated the criminal proceedings against Ramirez by indictment on several underlying felony counts 
and not by information. Finding that the defendant made no objection to the superseding misde
meanor information and that the court did not dismiss the underlying felony indictment until the de
fendant was sentenced, the Ninth Circuit withdrew its earlier opinion. Id. at 925-26.

The District of Columbia Circuit in Harvin v. United States, 445 F.2d 675 (D.C. Cir.) (en banc), cert, 
denied, 404 U.S. 943 (1971), held that a YCA sentence for an offense carrying an adult punishment not 
to exceed six months is not invalid when prosecution was by information, even though the defendant 
might be imprisioned pursuant to the YCA for up to four years. Id. at 677-82; see also United States v. 
Amidon, 627 F.2d 1023, 1025 (9th Cir. 1980) (YCA sentence not precluded on ground that defendant 
not subject to indictment involving same facts as misdemeanor information, notwithstanding that in
dictment dismissed after conviction instead of sentence).

2430. 18 U.S.C. § 5010(d) ( 1976); United States v. Tobias, 662 F.2d 381, 388-89 (5th Cir. 1981) (if 
defendant within coverage of YCA at time of conviction, trial court obligated to make finding that 
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benefit” finding on the record,2431 but need not accompany the finding by sup
porting reasons.2432

The Act further provides that “insofar as practical, the institutions at which 
youth offenders are committed shall be used only for treatment of youth of
fenders, and youth offenders shall be segregated from other offenders.”2433 The 
circuits have split on whether the qualifying phrase “insofar as practical” ap
plies only to the maintenance of separate institutions for youth offenders, or 
also to the segregation of youth offenders from other offenders within an insti
tution.2434 The Eighth Circuit ruled this term in Watts v. Hadden2**5 that the 
Bureau of Prisons was violating the Act because the Bureau was not segregat
ing YCA offenders from adult offenders.2436 In response to Watts v. Hadden 
the Bureau of Prisons has issued a plan to implement the YCA in a more 
rigorous manner.2437 Pursuant to the plan, YCA offenders will be (1) totally

YCA sentencing would be of no benefit before sentencing defendant as adult), cert, denied, 102 S. Ct. 
2908 (1982).

2431. See Dorszynski v. United States, 418 U.S 424, 441-44 (1974) (Congress required “no benefit” 
finding to ensure that sentencing judge consider option of YCA treatment before rejecting it; finding 
must be explicit on record to obviate need for case-by-case examination); Watts v. Hadden, 651 F.2d 
1354, 1372 (10th Cir. 1981) (to sentence youthful offender pursuant to adult provisions, trial court must 
first find that defendant would not benefit by YCA treatment and supervision); United States v. May, 
622 F.2d 1000, 1004 (9th Cir.) (to sentence youthful offender pursuant to aduit provisions, trial judge 
must make clear that he considered option of YCA treatment), cert, denied, 449 U.S. 984 (1980); see 
also United States v. Wilson, 621 F.2d 927, 929 (8th Cir.) (per curiam) (requirement of express “no 
benefit” finding can be satisfied by ex post facto finding, made on basis of record alone, of judge consid
ering § 2255 motion to vacate judgement), cert, denied, 451 U.S. 975 (1980); cf. United States v. Spar
row, 673 F.2d 862, 865-66 (5th Cir. 1982) (decision by sentencing judge that defendant would not profit 
by YCA treatment flagrant contradiction of congressional intent to require “no benefit” ruling when 
decision based solely on judge’s opinion that anyone nineteen years of age would not benefit by sen
tencing under YCA); United States v. Menghi, 641 F.2d 72, 75-76 (2d Cir.) (sentencing judge who 
makes required “no benefit” ruling, but who states further that he regards YCA as of absolutely no 
benefit in any case he will ever have and that he will never sentence under YCA, fails to make required 
exercise of discretion in particular case), cert, denied, 451 U.S. 975 (1981).

2432. See Ralston v. Robinson, 454 U.S. 201, 207 (1981) (dictum) (court need not give reason sup
porting “no benefit” finding); Dorszynski v. United States, 418 U.S. 424, 443-44 (1974) (court need not 
give reasons supporting “no benefit” finding because sentencing judge has unreviewable discretion to 
sentence youth offenders outside of YCA).

2433. 18 U.S.C. § 5011 (1976).
2434. Compare Outing v. Bell, 632 F.2d 1144, 1145-46 (4th Cir.) (Bureau of Prisons must segregate 

youth offenders from other offenders only if practical), cert, denied, 450 U.S. 1001 (1981), with Robin
son v. Ralston, 642 F.2d 1077, 1080, 1082-83 (7th Cir.) (according to terms of YCA, Bureau of Prisions 
must segregate youth offenders from adult prisoners), rev’d on other grounds, 454 U.S. 201 (1981) and 
Outing v. Bell, 632 F.2d 1144, 1147-48 (4th Cir. 1980) (Hall, J., dissenting) (majority’s refusal to recog
nize that statute requires mandatory segregation of YCA inmate contrary to overwhelming weight of 
authority), cert, denied, 450 U.S. 1001 (1981) and Micklus v. Carlson, 632 F.2d 227, 237 (3d Cir. 1980) 
(segregation of youth offenders sentenced pursuant to YCA from adult prisoners mandatory obligation 
of Director of Bureau of Prisons) and United States ex ret Dancy v. Arnold, 572 F.2d 107, 113 (3d Cir. 
1978) (qualifying phrase “insofar as practical” applies only to maintenance of separate institutions and 
does not affect segregation requirement of statute).

2435. 651 F.2d 1354 (10th Cir. 1981).
2436. Id. at 1366. In Watts v. Hadden prisoners sentenced pursuant to the YCA sued the Bureau of 

Prisons and the United States Parole Commission for violating the requirements of the YCA. The 
Tenth Circuit agreed that the Bureau was not complying with the YCA because the Bureau had “aban
doned attempts to segregate and provide special treatment for YCA offenders.” Id. at 1360. The court 
ruled that the YCA “requires the Bureau of Prisons to establish complete segregation of youth offend
ers from other offenders as the norm. . . . Only within this framework, in which complete segregation 
of youth offenders is the usual practice, may occasional aberrations be allowed for reasons of practical- 
ity.” Id. at 1366. The court did not define what exceptions would be permissible.

2437. Federal Prison System, U.S. Dep’t of Justice, Plan for the Implementation of the
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segregated from non YCA offenders;* 2438 (2) screened, evaluated, and classified 
for individual treatment programs;2439 and (3) provided educational and voca
tional training.2440

Youth Corrections Act at the Englewood, Colorado, Federal Correctional Institution 
(1982) (copy on file at Georgetown Law Journal}.

2438. Id. at 6-7.
2439. Id at 2-3.
2440. Id. at 3-6.
2441. 454 U.S. 201 (1981).
2442. Id. at 217. Writing for the majority, Justice Marshall first argued that Congress never intended 

for corrigible youth offenders to be interned with hardened youth offenders. Id. at 214. If a judge did 
not have the authority to amend a repeat offender’s YCA sentence, the result would frequently be “the 
continuation of futile YCA treatment.” Id. at 215.

Justice Marshall then argued that a judge already has the power to order a youth who is sentenced 
pursuant to the YCA to be treated as an adult offender for what would otherwise be the remainder of 
his YCA sentence. The Court gave three examples of this power. First, the YCA permits a court to 
sentence a defendant to an adult term if he commits an adult offense after a court had earlier suspended 
the imposition of sentence for another crime and placed the offender on probation. Second, the YCA 
permits a judge to impose a concurrent adult sentence on a defendant who is serving a YCA term. The 
adult term would commence at the time it was imposed and would modify the YCA treatment the 
offender would otherwise receive. Finally, an offender who is sentenced pursuant to the YCA must be 
released conditionally two years before the end of his sentence. But if the offender commits another 
crime during the conditional period, an adult sentence may be imposed immediately. Id. at 215-17.

Justice Stevens in dissent argued that none of the majority’s examples directly supports the ruling in 
the case. Id. at 226-29 (Stevens, J., with Brennan & O’Connor, JJ., dissenting). None of the three 
examples describes a situation in which a second judge imposes adult treatment on an offender who 
continues to be imprisoned on the basis of his original YCA sentence. Id. at 228-29.

2443. Id. at 210-11. Justice Powell disagreed with this view in his concurrence, arguing that the 
Director of Prisons has independent authority to treat a youth offender sentenced pursuant to the YCA 
as an adult offender even in the absence of a subsequent felony conviction. Id. at 223 (Powell, J., 
concurring). In support of his conclusion, Justice Powell noted that various provisions of the YCA 
demonstrate that Congress intended to give broad discretion to the Director. In particular, Justice 
Powell relied on the YCA provision that requires youth offenders to be separated from adult offenders 
“[¡Insofar as practical . . . .” 18 U.S.C. § 5011 (1976). Justice Powell asserted that occasions will arise 
when, because of a youth offender’s threat to the safety of other youths, it would be highly impractical 
to continue his segregation in a youth center. 454 U.S. at 222-23 (Powell, J., concurring).

2444. 454 U.S. at 217. The standards that a district court should use to determine if an offender will 
obtain further benefit from YCA treatment are the same as those a court uses to determine whether a 
YCA sentence originally should be imposed. Id. at 218. The court should make a judgment based on 
the rehabilitative purposes of the YCA and the realistic circumstances of the offender. Id. at 219.

2445. 18 U.S.C. § 5021(a) (1976).
2446. Id. § 5021(b). Last term in United States v. Arrington, 618 F.2d 1110 (5th Cir. 1980), cert.

This term the Supreme Court ruled in Ralston v. Robinson2^' that a judge 
may order a defendant who receives a consecutive adult sentence while serving 
a YCA sentence to serve the remainder of his YCA sentence as an adult.2442 
The Court, however, rejected the view that the Bureau of Prisons has in
dependent power to deny a youth offender YCA treatment if a judge has or
dered the offender to serve a YCA sentence.2443 To transform the remainder of 
a defendant’s YCA sentence into an adult sentence, a judge must find that the 
YCA treatment would be of no further benefit to the defendant.2444

The conviction of a youth offender committed to the custody of the Attorney 
General pursuant to sections 5010(b) or 5010(c) is automatically set aside if the 
offender is unconditionally released prior to the expiration of the maximum 
sentence imposed.2445 Similarly, the conviction of a youth offender placed on 
probation pursuant to section 5010(a) is automatically set aside if the court 
unconditionally discharges the offender prior to the expiration of the sentence 
of probation imposed.2446 The circuits differ regarding implementation of the 
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provision for setting aside the conviction.2447

POSTSENTENCE REVIEW

Scope of Review. As a general rule, federal trial judges have broad dis
cretion in pronouncing criminal sentences, and sentences within statutory lim
its are not subject to review.2448 Courts of appeals will, however, review the 
process by which the sentence was imposed2449 and will vacate a sentence if 
the sentencing judge abused his discretion by basing the sentence on improper 
considerations,2450 failed to exercise any discretion,2451 or failed to become fa-

denied. 449 U.S. 1086 (1981), the Fifth Circuit held that expunction of a youth offender’s conviction is 
automatic after he has completed the maximum six year term of a section 5010(b) sentence. 618 F.2d at 
1124. The express language of section 5021(a), which requires unconditional discharge before the expi
ration of the maximum sentence imposed as the precondition for setting aside the offender’s conviction, 
does not appear to warrant this result.

2447. See 618 F.2d at 1124 & n.8 (YCA entitles youthful offender unconditionally discharged to 
complete and automatic removal of disabilities of criminal conviction; conviction set aside “as if it had 
never been"; government may not use expunged felony conviction to charge offender with violating 18 
U.S.C. § 1202(a)(1), which proscribes possession of firearms by convicted felon; unnecessary to decide 
whether § 5021(a) expunges record of conviction); Doe v. Webster. 606 F.2d 1226, 1231, 1244-45 (D.C. 
Cir. 1979) (YCA does not entitle youth offender whose conviction is set aside to expunction of arrest 
records or to physical destruction of conviction records, but youth entitled to procedures preventing set- 
aside convictions from appearing on public records); United States v. Doe, 556 F.2d 391, 392 (6th Cir. 
1977) (YCA contains no provision for expunction of record of conviction after it has been set aside); 
United States v. McMains, 540 F.2d 387, 389 (8th Cir. 1976) (YCA does not authorize expunction of 
record of conviction). It is not clear whether the setting aside of the conviction removes the conviction 
from police computers. United States v. Wallulatum, 600 F.2d 1261, 1262 n.l (9th Cir. 1979). But see 
Doe v. Webster, 606 F.2d 1226, 1244-45 (D.C. Cir. 1979) (record of YCA conviction must be physically 
removed from central criminal files and placed in separate storage facility not to be opened other than 
in course of bona fide criminal investigation; record may not be disseminated or used for any other 
purpose). In determining release dates, the Parole Commission considers convictions that have been set 
aside. Sentencing Options, supra note 2418, at 203.

2448. See, e.g., Dorszynski v. United States, 418 U.S. 424, 431 (1974) (generally, once appellate court 
determines that sentence is within statutory limits, review is at end); United States v. Tucker, 404 U.S. 
443. 447 (1972) (same); Gore v. United States, 357 U.S. 386, 393 (1958) (severity of punishment pecu
liarly matter of legislative policy; Supreme Court has no power to revise sentences); Townsend v. 
Burke, 334 U.S. 736, 741 (1948) (severity of sentence within statutory limits not grounds for relief).

2449. See United States v. Cimino, 659 F.2d 535, 537 (5th Cir. 1981) (although severity of sentence 
not reviewable, court will review claim that sentence based on materially inaccurate information); 
United States v. Clements, 634 F.2d 183, 186 (5th Cir.) (although severity of sentence within statutory 
Emits not ordinarily reviewable, court will review when district judge automatically imposes maximum 
sentence in certain class of offenses), cert, denied, 454 U.S. 840 (1981).

2450. See supra notes 2393-2407 and accompanying text (improper considerations in determining 
sentence).

2451. See Dorszynski v. United States, 418 U.S. 424. 443-44 (1974) (sentencing judge must actually 
exercise discretion if he chooses not to commit youth offender for YCA treatment); United States v. 
Rosenthal, 673 F.2d 722, 723 (4th Cir. 1982) (defendant must show that sentencing judge consistently 
and deliberately disregarded factors clearly relevant to fixing of appropriate sentence; defendant’s alle
gations that trial judge imposed like sentences for like offenses plainly inadequate); Neidinger v. United 
States, 647 F.2d 408, 410-11 (4th Cir) (sentencing judge must in fact exercise discretion rather than 
sentence mechanistically), cert, denied, 454 U.S. 858 (1981); United States v. Menghi. 641 F.2d 72, 75-76 
(2d Cir.) (sentencing judge must actually exercise discretion in choosing not to apply YCA to youth 
offender judge who makes blanket refusal to apply YCA incapable of exercising required discretion), 
cert, denied, 451 U.S. 975 (1981); United States v. Clements, 634 F.2d 183, 186-88 (5th Cir.) (sentencing 
judge must not abuse discretion by mechanistically imposing maximum sentences on all defendants in 
drug cases; prisoner collaterally attacking sentence entitled to evidentiary hearing to prove sentencing 
judge urged such a policy), cert, denied, 454 U.S. 840 (1981); United States v. Elliott, 674 F.2d 754, 
755-56 (8th Cir. 1982) (sentencing process not mechanical when judge weighed defendant’s favorable 
individual record against generalized need for deterrence); United States v. Reed, 674 F.2d 128, 129 (1st 
Cir. 1982) (sentencing process not mechanical when judge weighed defendant’s favorable individual 
record and character witnesses against seriousness of offense and need for deterrence in drug cases), 
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miliar enough with the case to assign an appropriate sentence.* 2452 In addition, 
appellate courts will review and clarify sentences that are ambiguous.2453 
Challenging the sentencing process is often difficult because ordinarily judges 
are under no obligation to provide reasons for their sentencing decisions.2454 If 
a judge does explain his reasons, however, an appellate court may review 
them.2455 A defendant may be able to challenge his sentence on equal protec
tion grounds.2456 Finally, courts have established methods to review nonpreju- 
dicial errors committed by trial courts during the sentencing process.2457

United States v. Fountain, 642 F.2d 1083, 1097-98 (7th Cir.) (sentencing process not mechanical when 
court permitted defendant to correct presentencing reports in open court, did not automatically impose 
maximum sentences, and considered need for punishment of defendant’s particular crime as well as 
deterrence), ceri. denied, 451 U.S. 993 (1981); United States v. Ford, 627 F.2d 807, 813 (7th Cir.) (sen
tencing process not mechanical when court after sentencing reviewed results of physical and psycholog
ical examinations of defendant and then substantially reduced sentence sua sponte), cert, denied, 449 
U.S. 923 (1980).

2452. See United States v. Larios, 640 F.2d 938, 942-43 (9th Cir. 1981) (sentencing judge who did not 
preside over trial abused discretion by refusing to review trial transcript before imposing sentence and 
otherwise displaying lack of familiarity with case); cf. United States v. Colmenares-Hernandez, 659 
F.2d 39, 42-43 (5th Cir.) (sentencing judge did not abuse discretion by refusing to order presentence 
report when true identity of defendant was unknown and stated record sufficient to permit exercise of 
sentencing discretion), cert, denied, 102 S. Ct. 979 (1981).

2453. See United States v. McDonald, 672 F.2d 864, 867 (Uth Cir. 1982) (resolving variations be
tween oral and written version of same sentence in favor of oral version). Also, a district court must 
stay the imminent execution of a state prisoner seeking federal habeas relief to give the courts of appeal 
time to resolve substantial issues raised by the habeas petition. See Goode v. Wainwright, 670 F.2d 
941, 941-42 (11th Cir. 1982) (defendant’s execution stayed when claim for relief depended upon sub
stantial constitutional issues pending in cases before court of appeals).

2454. See United States v. Vasquez, 638 F.2d 507, 534 (2d Cir. 1980) (ordinarily judge under no 
obligation to give reasons for sentencing), cert, denied, 454 U.S. 935 (1981); United States v. Garcia, 
617 F.2d 1176, 1178 (5th Cir. 1980) (per curiam) (judges encouraged but not required to announce 
reasons for severity of sentence).

2455. See United States v. Vasquez, 638 F.2d 507, 534 (2d Cir. 1980) (reasons for sentencing deci
sions, once given, may be considered and basis for sentence scrutizned by court of appeals), cert, denied, 
454 U.S. 935 (1981); cf. United States v. Hawkins, 658 F.2d 279, 289-90 (5th Cir. 1981) (upholding 
sentence when judge’s explanation for sentence indicates that sentence based on correct information).

2456. Britton v. Rogers, 631 F.2d 572, 577 (8th Cir. 1980) (difference of four years in average 
sentences given to black and white convicted rapists in Arkansas does not indicate discriminatory pur
pose), cert, denied, 451 U.S. 939 (1981); cf. United States v. Mack, 655 F.2d 843, 847 (8th Cir. 1981) 
(indigent prisoner may not be incarcerated for longer period than nonindigent prisoner solely because 
of nonpayment of fine).

2457. See Jamerson v. Estelle, 666 F.2d 241, 245 (5th Cir. 1982) (habeas petitioner properly sen
tenced despite state’s failure to include member of court in cumulative sentencing order pursuant to 
state procedure); United States v. Rowan, 663 F.2d 1034, 1035-36 (11th Cir. 1981) (per curiam) (defend
ant indicted for violation of general federal conspiracy statute properly sentenced pursuant to statute 
specifically prohibiting conspiracy to distribute heroin when facts in indictment supported latter 
charge); Kelsie v. Trigg, 657 F.2d 155, 157 (7th Cir. 1981) (habeas petitioner properly sentenced despite 
state jury’s failure to include recommended sentence in verdict pursuant to state law when judge im
posed minimum allowable sentence); United States v. Durant, 648 F.2d 747, 752 (D.C. Cir. 1981) (de
fendant’s sentence upheld despite appellate court’s vacating defendant’s convictions on two of three 
charges when all three sentences to run concurrently).

2458. Fed. R. Crim. P. 35.
2459. Id:, see United States v. Counter, 661 F.2d 374, 376-77 (5th Cir. 1981) (district court has juris

diction to consider motion to correct illegal sentence despite expiration of 120-day limitation on motion 
to reduce legal sentences); United States v. Romero, 642 F.2d 392, 395 (10th Cir. 1981) (district court’s 
timing in granting government’s motion to correct illegal sentence not issue because rule 35 permits

Correction or Reduction of Sentence Under Rule 35. Pursuant to rule 35
of the Federal Rules of Criminal Procedure,2458 a district court may correct an 
illegal sentence at any time.2459 The double jeopardy clause does not bar a 



692 The Georgetown Law Journal [Vol. 71:673

court from correcting an illegal sentence pursuant to rule 35, even if the court 
increases the sentence.2460 Further, the court may reduce a sentence or correct 
a sentence imposed in an illegal manner (1) within 120 days after the court 
imposes the sentence, or after the court receives a mandate issued upon affirm
ance of the judgment or dismissal of the appeal, or (2) after entry of any order 
or judgment of the Supreme Court denying review of, or having the effect of 
upholding, a judgment of conviction.2461 An appellate court may reverse the 
district court’s disposition of a motion for reduction of sentence only for abuse 
of discretion.2462

The 120-day limit established by rule 35 is jurisdictional.2463 Nevertheless, 
courts have construed the rule to mean that as long as a motion to correct or 
reduce the sentence has been filed within 120 days of sentencing, the court may 
rule on the motion within a reasonable time after the 120 days have 
elapsed.2464 A defendant cannot confer jurisdiction to reduce sentence on the 
district court by purporting to activate a new 120-day period through the filing

such correction at any time); United States v. Connolly, 618 F.2d 553, 555-56 (9th Cir. 1980) (district 
court properly corrected defendant’s illegal 1972 sentence by adding mandatory parole term in 1978 
pursuant to rule 35 motion filed by United States Attorney).

2460. See United States v. Connolly, 618 F.2d 553, 556 (9th Cir. 1980) (no question of double jeop
ardy when district court corrects illegal sentence pursuant to rule 35 by adding mandatory parole term).

2461. Fed. R. Crim. P. 35; see United States v. Ramsey, 655 F.2d 398, 400-01 (D.C. Cir. 1981) 
(sentencing judge’s failure to comply with precise procedure for imposing enhanced sentence does not 
render sentence illegal; defendant’s motion to reduce sentence barred because not filed within 120 
days).

2462. See United States v. Lacey, 661 F.2d 1021, 1022 (5th Cir. 1981) (district court’s denial of 
motion to reduce five-year sentence for drug possession and distribution not abuse of discretion when 
defendant on probation found in possession of drugs and using another’s driver’s license), cert, denied, 
102 S. Ct. 2036 (1982); United States v. Ligori, 658 F.2d 130, 132 (5th Cir. 1981) (district court’s denial 
of motion to vacate fine for drug distribution not abuse of discretion because district court could prop
erly assess defendant’s claim that he had not profited from crime); United States v. Mooney, 654 F.2d 
482, 488 (7th Cir. 1981) (district court’s denial of motion to reduce 25-year sentence for bank robbery 
not abuse of discretion when defendant had extensive criminal record and ongoing propensity to com
mit serious crimes); United States v. Bedrosian, 631 F.2d 582, 583 (8th Cir. 1980) (per curiam) (district 
court’s denial of motion to reduce six-month sentence for obstructing mails not abuse of discretion 
when basis for motion was that defendant’s pregnant fiancee needed him).

2463. See United States v. Addonizio, 442 U.S. 178, 189 (1979) (dictum) (120-day time period of rule 
35 is jurisdictional and may not be extended); United States v. Llinas, 670 F.2d 993, 993-95 (11th Cir. 
1982) (district court without jurisdiction to consider motion to reduce sentence filed within 120 days of 
court’s prior reduction of sentence but more than 120 days after imposition of sentence); United States 
v. Mariano, 646 F.2d 856, 857 (3d Cir. 1981) (district court without jurisdiction to consider motion to 
reduce sentence made more that 120 days after receipt of mandate of affirmance despite stay of defend
ant’s incarceration pending his participation in secret witness program). But see United States v. Col
vin, 644 F.2d 703, 706-07 (8th Cir. 1981) (district court has jurisdiction to consider motion to reduce 
sentence within 120 days of parole revocation despite passage of more than 120 days since original 
sentence imposed).

2464. See United States v. Johnson, 634 F.2d 94, 95 n.l (3d Cir. 1980) (district court has jurisdiction 
to consider timely motion to reduce sentence for reasonable time after expiration of 120-day period). 
Compare United States v. DeMier, 671 F.2d 1200, 1207 (8th Cir. 1982) (district court has jurisdiction to 
reduce sentence six months after expiration of 120-day period) with United States v. Pollack, 655 F.2d 
243, 246 (D.C. Cir. 1980) (district court has no jurisdiction to reduce sentence ten months after expira
tion of 120-day period).

The Ninth Circuit this term rejected a defendant’s argument that a district judge who waited six 
months after the expiration of the 120-day period before denying the defendant’s motion to reduce his 
sentence thereby deprived himself of jurisdiction to deny the motion. United States v. Smith, 650 F.2d 
206, 209 (9th Cir. 1981) (if six-month delay unreasonable as defendant claimed, district court had no 
jurisdiction to consider motion at all).
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of a pleading years after the case is essentially over2465 or by styling a second, 
untimely motion as a “motion to reconsider” or a “motion for reclarification” 
of a previous, timely motion.2466

When a court rescinds a defendant’s original sentence and grants a new sen
tence, a defendant has 120 days following the imposition of the new sentence 
to file a rule 35 motion.2467 When the defendant violates his probation im
posed upon suspension of the imposition of sentence, courts generally allow 
the defendant 120 days following his probation revocation hearing to move for 
a reduction in sentence pursuant to rule 35.2468 The circuits have split, how
ever, on whether rule 35 permits the defendant a 120-day period following his 
probation revocation hearing to move for a reduction in sentence when the 
court initially imposed sentence on the defendant, suspended execution of the 
sentence and placed the defendant on probation, and reimposed the original 
sentence when the defendant violated his probation.2469

CRUEL AND UNUSUAL PUNISHMENT

The eighth amendment prohibits the imposition of cruel and unusual pun
ishment.2470 Because the concept of what constitutes cruel and unusual pun
ishment changes as contemporary standards of decency evolve,2471

2465. See United States v. Gonzales-Perez, 629 F.2d 1081, 1083 (5th Cir. 1980) (per curiam) (denial 
of certiorari did not trigger new 120-day period because defendant did not petition for writ of certiorari 
until more than eight years after conviction).

2466. See United States v. Inendino, 655 F.2d 108, 109-10 (7th Cir. 1981) (district court had no 
jurisdiction to reconsider court’s denial of motion to reduce sentence when motion to reconsider filed 
165 days after sentence imposed); United States v. Hetrick, 644 F.2d 752, 756 (9th Cir. 1981) (district 
court had no jurisdiciton to entertain second, untimely motion to reduce sentence despite styling of 
subsequent motion as “motion for reconsideration”); United States v. United States District Court, 509 
F.2d 1352, 1356 (9th Cir. 1975) (district court has no jurisdiction to consider second, untimely motion to 
reduce sentence despite defendant’s contention that second motion was merely for “clarification” of 
earlier order). But see United States v. Parker, 617 F.2d 141, 143 n.l (5th Cir. 1980) (although federal 
procedural rules do not permit rehearing of denial of rule 35 motion, defendant’s “petition for rehear
ing” construed as motion for collateral review within 28 U.S.C. § 2255 because defendant alleged “fun
damental defect” in sentence).

2467. See United States v. DeWald, 669 F.2d 590, 592 (9th Cir. 1982) (district court has jurisdiction 
to hear defendant’s motion for reduction of sentence filed less than 120 days after resentencing but 
more than 120 days after original sentencing).

2468. See United States v. Johnson, 634 F.2d 94, 96-97 (3d Cir. 1980) (probation revocation hearing 
of defendant whose sentence originally suspended triggers 120-day period for filing of rule 35 motion).

2469. Compare United States v. Colvin, 644 F.2d 703, 704-07 (8th Cir. 1981) (district court has juris
diction over rule 35 motion for reduction of sentence filed within 120 days of revocation of defendant’s 
probation and reimposition of previously suspended sentence) and United States v. Johnson, 634 F.2d 
94, 98 (3d Cir. 1980) (same) with United States v. Rice, 671 F.2d 455, 462-63 (11th Cir. 1982) (district 
court has no jurisdiction over rule 35 motion for reduction of sentencing filed following revocation of 
defendant’s probation and reimposition of previously suspended sentence when motion filed more than 
120 days after original sentence imposed) and United States v. Kahane, 527 F.2d 491, 492 (2d Cir. 1975) 
(same).

2470. The eighth amendment provides: “Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishment inflicted.” U.S. Const, amend. VIII. The eighth amend
ment applies to the states through the fourteenth amendment. Robinson v. California, 370 U.S. 660, 
666-67 (1962). The eighth amendment ban on cruel and unusual punishment protects only persons 
convicted of a crime. Ingraham v. Wright, 430 U.S. 651, 664 (1977) (eighth amendment inapplicable to 
paddling of students in public schools); Garcia v. United States, 666 F.2d 960, 965 (5th Cir. 1982) 
(eighth amendment inapplicable when drug informer terminated from witness protection program), 
cert, denied, 51 U.S.L.W. 3254 (U.S. Oct. 5, 1982) (No. 81- 2235).

2471. See Furman v. Georgia, 408 U.S. 238, 241-42 (1972) (per curiam) (Douglas, J., concurring) 
(proscription of cruel and unusual punishment acquires meaning from public opinion enlightened by 
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punishments once considered permissible later may be held to violate the 
eighth amendment.* 2472 A sentence is cruel and unusual if it is grossly dispro
portionate to the severity of the crime committed or if it serves no penological 
purpose.2473

humane justice); Trop v. Dulles, 356 U.S. 86, 101 (1958) (eighth amendment draws meaning from 
evolving standards of decency that mark progress of maturing society).

2472. Compare In re Kemmler, 136 U.S. 436, 447 (1890) (death penalty not cruel and unusual unless 
manner of execution inhuman and barbarous) with Gregg v. Georgia, 428 U.S. 153, 188 (1976) (plural
ity opinion) (death penalty cruel and unusual if sentencing procedures create substantial risk of arbi
trary and capricious imposition).

2473. Gregg v. Georgia, 428 U.S. 153, 173 (1976) (plurality opinion) (penalty excessive when in
volves “unnecessary and wanton infliction of pain” or when grossly out of proportion to severity of 
crime); see Coker v. Georgia, 433 U.S. 584, 592 (1977) (death penalty cruel and unusual because dispro
portionate and excessive for rape of adult woman).

2474. See Trop v. Dulles, 356 U.S. 86, 101-02 (1958) (denationalization of citizen constitutes cruel 
and unusual punishment); Weems v. United States, 217 U.S. 349, 364, 381-82 (1910) (imprisonment for 
12-20 years at hard labor in chains, forfeiture of parental authority, property rights and suffrage, and 
perpetual surveillance constitute cruel and unusual punishment); cf. United States v. Tunnell, 667 F.2d 
1182, 1188 (5th Cir. 1982) (forfeiture of motel used for prostitution not cruel and unusual punishment 
because keyed to magnitude of offense).

2475. See Enmund v. Florida, 102 S. Ct. 3368, 3377 (1982) (death penalty not per se cruel and 
unusual punishment but death disproportionate penalty for accomplice to first degree murder and rob
bery); Terrebonne v. Blackbum, 646 F.2d 997, 1002-03 (5th Cir. 1981) (en banc) (plurality opinion) 
(statutory imposition of life sentence for distributing heroin not facially invalid; appropriateness must 
be determined by considering nature of offense and strength of state interest), vacating 624 F.2d 1363 
(5th Cir. 1980).

2476. See Furman v. Georgia, 408 U.S. 238, 239-40 (1972) (per curiam) (death sentences overturned 
as cruel and unusual); Henry v. Wainwright, 661 F.2d 56, 60 (5th Cir. 1981) (per curiam) (death sen
tence vacated because of risk of arbitrary and capricious imposition), cert, denied, 102 S. Ct. 2922 
(1982).

2477. See Chapman v. Pickett, 586 F.2d 22, 28 (7th Cir. 1978) (district court erred in denying money 
damages in civil action based on eighth amendment violation).

2478. See Jones v. Diamond, 594 F.2d 997, 1029-30 (5th Cir. 1979) (granting declaratory judgment 
that overcrowding and racial segregation of pretrial detainees violates due process), cert, dismissed, 453 
U.S. 950 (1981).

2479. See id. (enjoining overcrowding and racial segregation of pretrial detainees).
2480. Dorszynski v. United States, 418 U.S. 424, 431, 441 (1974); United States v. Dazzo, 672 F.2d. 

284, 289 (2d Cir.), cert, denied, 51 U.S.L.W. 3255 (U.S. Oct. 4, 1982) (No. 81-2320); United States v. 
Wilkins, 659 F.2d 769, 773 (7th Cir.), cert, denied, 102 S. Ct. 681 (1981); United States v. Anderson, 654 
F.2d 1264, 1271 (8th Cir.), cert, denied, 102 S. Ct. 978 (1981); Jones v. Purvis, 646 F.2d 127, 128 (4th Cir. 
1981) (per curiam).

2481. See United States v. Dazzo, 672 F.2d 284, 289 (2d Cir.) (sentence of 15 years, $45,000 fine, and 
lifetime special parole term for multiple narcotics offenses not cruel and unusual punishment because 
within statutory limits and defendant failed to show that court relied on material misinformation or 
constitutionally impermissible factors), cert, denied, 51 U.S.L.W. 3255 (U.S. Oct. 4, 1982) (No. 81-2320), 
United States v. Wilkins, 659 F.2d 769, 773 (7th Cir.) (sentence of 15 years and $10,000 fine for bank 
robbery not cruel and unusual punishment because within statutory limits and within court’s discretion 
to assign little or no weight to mitigating factors presented by defendant), cert, denied, 102 S. Ct. 681 

A defendant may challenge either the type of punishment imposed2474 or the 
application of a generally valid punishment to his case.2475 If a court finds that 
a particular punishment is cruel and unusual, it may overturn the punish
ment,2476 award money damages,2477 grant a declaratory judgment,2478 or 
grant injunctive relief.2479

Noncapital Offenses. A judge generally may impose any sentence within
statutory limits for the defendant’s crime,2480 and such a sentence will with
stand challenge on review unless the defendant demonstrates extraordinary 
circumstances.2481 If a court finds, however, that the statutory penalty is 
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grossly disproportionate to the crime, it may invalidate the statute as 
unconstitutional.2482

(1981); Terrebonne v. Blackburn, 646 F.2d 997, 1000-01 (5th Cir. 1981) (en banc) (plurality opinion) 
(sentence of life imprisonment for heroin distribution not so excessive as to constitute cruel and unusual 
punishment because within statutory limits and court free to disregard factors that might weigh in favor 
of clemency), vacating 624 F.2d 1363 (5th Cir. 1980).

2482. See Coker v. Georgia, 433 U.S. 584, 597 (1977) (plurality opinion) (statutorily prescribed 
death penalty disproportionate punishment for rape of adult woman); cf. Robinson v. California. 370 
U.S. 660, 667 (1962) (state statute calling for imprisonment of drug addicts constitutes cruel and unu
sual punishment in violation of fourteenth amendment).

2483. See Rummel v. Estelle, 445 U.S. 263, 281 (1980) (even if sentence more stringent than sentence 
in any other state, that severity would not render defendant’s sentence grossly disproportionate).

2484. 445 U.S. 263 (1980).
2485. Tex. Penal Code Ann. tit. 3, § 12.42(d) (Vernon 1974) (if defendant convicted for felony 

after having been convicted previously at two separate times for felonies, life imprisonment imposed).
2486. 445 U.S. at 265. Although the petitioner did not challenge the constitutionality of the statute, 

he objected that his sentence was disproportionate to the circumstances of his case. Id. at 268. Prior to 
Rummel's third and final conviction for fraudulently obtaining $120.75, he had been convicted and 
imprisoned for credit card fraud and for passing a forged check in the amount of $23.36. Id. at 265. 
Upon his third conviction the trial court imposed the life sentence mandated by the Texas recidivist 
statute. Id. at 266.

2487. Id. at 274 n.ll (dictum) (proportionality principle could be valid in extreme cases of life im
prisonment for trivial offense).

2488. Id. at 280-81. In response to Rummel’s argument that his sentence would have been less se
vere in almost any other state, the Court remarked that the difference in penalties was “subtle rather 
than gross.” Id. at 279.

2489. Id. at 285. The Texas legislature is entitled to choose the appropriate punishment for “one 
who is simply unable to bring his conduct within the social norms prescribed by the criminal law of the 
State,” subject only to constitutional limits. Id. at 284; see also Hutto v. Davis, 102 S. Ct. 703. 705 
(1982) (per curiam) (lower court improperly intruded upon legislative prerogative when declared 
$20,000 fine and 40 year sentence “grossly disproportionate” to crime of possessing less than nine 
ounces of marijuana).

2490. 445 U.S. at 285. Four justices dissented, riZ (Powell, J., with Brennan, Marshall & Stevens, JJ., 
dissenting), arguing not only that a life sentence for a noncapital offense might be unconstitutionally 
disproportionate, but also that the petitioner’s mandatory life sentence was indeed “grossly dispropor
tionate” to his crimes under the eighth amendment. Id. at 286-87. Justice Powell indicated that when 
applying the proportionality test, a court should consider the nature of the offense, the sentence im
posed in other jurisdictions for the same crime, and the sentence imposed upon other defendants in the 
same jurisdiction for various crimes. Id. at 295. Applying these objective criteria, Justice Powell con
cluded that a court could not lawfully sentence an offender convicted of defrauding persons of approxi
mately $230 to a mandatory life sentence under the eighth amendment. Id. at 307.

2491. 102 S. Ct. 703 (1982).

In order to determine whether the defendant’s sentence is grossly dispropor
tionate, a court is not required to consider whether the sentence is proportional 
to sentences imposed for similar crimes in other jurisdictions or to sentences 
imposed on other defendants in the same jurisdiction.2483 In Rummel v. Es
telle2^ the Supreme Court rejected the petitioner’s argument that a 
mandatory life sentence imposed under the Texas recidivist statute2485 was 
“grossly disproportionate” to his crimes.2486 Without rejecting the proportion
ality principle altogether,2487 the Court did stress the complexities of applying 
the test.2488 The Court also indicated that penalties for noncapital offenses gen
erally are a matter of legislative discretion.2489 The Court upheld Rummel’s 
sentence, finding that the statutory imposition of a mandatory life sentence for 
repeated criminal behavior was within constitutional limits.2490 2491 This term in 
Hutto v. Davis249' the Supreme Court strongly reaffirmed Rummel by revers
ing a Fourth Circuit decision affirming habeas relief to a Virginia prisoner 
sentenced to forty years’ imprisonment and a $20,000 fine upon his conviction 
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for possession of marijuana with intent to distribute and distribution of 
marijuana.2492

The Fifth Circuit applying Rummel this term in Terrebonne v. Black
burn ,2493 addressed a prisoner’s contention that the sentence imposed on him 
under a Louisiana statute2494 was so disproportionate to his offense that it vio
lated the eighth amendment.2495 The Fifth Circuit’s en banc decision vacated 
last term’s panel opinion,2496 which applied a three-prong proportionality 
analysis2497 to determine the validity of a petitioner’s eighth amendment chal
lenge to his sentence.2498 The Fifth Circuit en banc rejected the panel’s holding 
that a court must use a proportionality analysis to determine the constitution
ality of the petitioner’s sentence.2499 The court held that Rummel foreclosed

2492. 102 S. Ct. 703, 705-06 (1982). The Fourth Circuit decision followed remand of the case by the 
Supreme Court for reconsideration in light of the Court’s decision in Rummel. Id. at 704. The Court 
reviewed the Fourth Circuit’s determination that the sentence violated the ban on cruel and unusual 
punishment as ignoring, “either consciously or unconsciously,” the Rummel decision, and reminded 
lower federal courts that “a precedent of this Court must be followed ... no matter how misguided the 
judges of [lower federal courts] may think it to be.” Id. at 705.

2493. 646 F.2d 997 (5th Cir. 1981) (en banc) (plurality opinion), vacating 624 F.2d 1363 (5th Cir.
1980).  Terrebonne, a 21-year-old drug addict, had volunteered to obtain a small amount of heroin for 
two undercover agents and a paid informant. Id. at 998-99. For a discussion of the panel opinion, see 
Project: 1979-80 Term, supra note 1, at 745-46.

2494. La. Rev. Stat. Ann. § 40:966B(l) (West 1977) (mandating life imprisonment for heroin dis
tribution convictions).

2495. 646 F.2d at 999. The prisoner also claimed that the statute was unconstitutional on its face 
because it imposed a mandatory sentence. Id. at 1000-01. In disposing of the prisoner’s claim, the 
court stated that “(i]n light of the deference to state legislative judgments mandated by Rummel, we 
cannot say that such a sentence . . . necessarily violates the eighth amendment.” Id. at 1001.

2496. Terrebonne v. Blackburn, 624 F.2d 1363 (5th Cir. 1980), vacated, 646 F.2d 997 (5th Cir. 1981) 
(en banc) (plurality opinion). After the panel remanded the case to the district court for an evidentiary 
hearing, the Fifth Circuit agreed to consider the case en banc. 646 F.2d at 999.

2497. 624 F.2d at 1371. Under the three-prong test applied by the panel, a trial court must consider 
the nature of the offense, the penalty imposed by other jurisdictions for the same offense, and the 
penalty imposed within the sentencing jurisdiction for other offenses. Id. at 1368. Four justices en
dorsed this test in their dissenting opinion in Rummel v. Estelle, 445 U.S. at 295 (Powell, J., with 
Brennan, Marshall & Stevens, JJ., dissenting).

The Terrebonne panel admitted that the Supreme Court’s opinion in Rummel could be read to pro
hibit a proportionality challenge to the length of a sentence. 624 F.2d at 1366. The court believed, 
however, that Rummel did not actually foreclose the use of a proportionality test when determining 
whether the length of a sentence constitutes cruel and unusual punishment. Id. at 1367. The panel 
maintained that the Rummel court not only endorsed the continued viability of the proportionality 
principle, but even applied a proportionality analysis in rejecting Rummel’s claims. Id. at 1367-68. 
The court interpreted the Supreme Court’s comparison of state recidivist statutes as a tacit application 
of the proportionality analysis. Id.

The panel assigned to the district court the complicated task of predicting the term that Terrebonne 
probably would serve, and of considering its appropriateness in light of the individual facts of Terre
bonne’s criminal act, the sentence imposed by other jurisdictions for the same offense, and the sentences 
imposed by Louisiana for other criminal acts. Id. at 1368-71.

2498. Id. at 1371. According to the panel. Terrebonne did not challenge the constitutionality of the 
statute, but rather objected that his sentence was disproportionate to his crime. Id. at 1366.

2499. 646 F.2d at 1001-02 (plurality opinion). The court was sharply divided, with only 10 of the 23 
judges sitting en banc joining the decision. Id. at 997. One judge filed a concurring opinion, and three 
judges joined in a specially concurring opinion. Id. at 1003. The remaining nine judges dissented. Id. 
at 1003-09.

The Fifth Circuit en banc ruled that the panel misconstrued Terrebonne’s petition for habeas corpus 
and that, in fact, Terrebonne had attacked both the sentence as applied and the facial constitutionality 
of the statute. Id. at 999-1000. The court rejected Terrebonne’s contention that the mandatory life 
sentence was imposed without statutory provision for considering the circumstances of each case. Id. 
The court reasoned that the sentencing judge was not precluded from considering mitigating factors or 



1982] Project: Criminal Procedure 697

the use of a proportionality analysis2500 and required only that a sentence, as 
authorized by a legislature and imposed on a defendant, serve substantial state 
interests.2501 Based on the petitioner’s prior criminal record and evidence of 
other criminal behavior,2502 the court in Terrebonne concluded that the life 
sentence imposed on the petitioner served the substantial interests promoted 
by the statute2503 and thus, was neither cruei nor unusual punishment under 
the eighth amendment.2504

Death Penalty. Although the death penalty is not per se cruel and unu
sual punishment,2505 a plurality of the Supreme Court has held that states may 
not impose a capital sentence through procedures that create a substantial risk

choosing between alternative sentences, although the trial judge in Terrebonne’s case did not do so. Id. 
at 1000-01.

2500. Id. at 1001. Although the Supreme Court in Rummel affirmed the en banc decision of the 
Fifth Circuit denying Rummel relief, the Terrebonne court noted that “the Court rejected the propor
tionality analysis suggested in our majority and dissenting opinions.” Id. (Rummel court gravely re
stricted proportionality principle to “extreme example,” such as life sentence for overtime parking).

2501. Id. at 1002. According to the Terrebonne court, the Supreme Court in Rummel only examined 
whether the sentence “served an obvious and substantial state interest,” determining that Texas “has a 
right to protect its citizens from incorrigible recidivists.” Id.

2502. Id. The Fifth Circuit ruled that the trial court could consider more than the offense for which 
the petitioner was convicted when determining the state interest in imposing a life sentence on the 
petitioner. Id. The sentencing judge could consider Terrebonne’s prior convictions and the evidence 
indicating that Terrebonne was a drug addict who probably “resorted to crime to allay his addiction.” 
Id.

2503. Id. The Fifth Circuit reasoned that “[a] life sentence for the crime of distributing heroin serves 
substantial state interests in the same manner that state interests were served by a life sentence for 
recidivism in Rummel.” Id.

2504. Id. at 1003. In contrast to the plurality, the dissent agreed with the panel’s interpretation of 
Rummel. Id. at 1004-06 (F. Johnson, J., dissenting). The dissent argued that the Court in Rummel in 
fact had utilized the concept of proportionality, but had found the peculiar character of recidivist stat
utes and the related state interests to mandate a rejection of Rummel’s petition. Id. at 1004. According 
to the dissent, Rummel did not foreclose the use of proportionality criteria in cases challenging other 
types of statutes. Id. at 1006.

Other circuits that have rejected proportionality challenges this term have relied on Rummel''-, in
struction to defer to the discretion of the legislature when establishing the length of prison sentences. 
See United States v. Dazzo, 672 F.2d 284, 290 (2d Cir.) (Rummel precludes proportionality challenge 
where sentence within statutory maximum and case does not qualify as one of rare instances for suc
cessful proportionality challenge under Rummel', 15-year sentence, $45,000 fine, and lifetime special 
parole for multiple narcotics offenses upheld), cert, denied, 51 U.S.L.W. 3255 (U.S. Oct. 4, 1982) (No. 
81-2320); Sneed v. Smith, 670 F.2d 1348, 1356 (4th Cir. 1982) (per curiam) (20-year sentence for forgery 
and uttering of $188.90 check upheld under Hutto v. Davis, 102 S. Ct. 703 (1982), which applies Rum
mel)', United States v. Phillips, 664 F.2d 971, 1043 (5th Cir. 1981) (sentences not excessive under Rum
mel and Terrebonne', long sentences and large fines for numerous defendants on multiple narcotics 
offenses upheld), cert, denied, 102 S. Ct. 2965 (1982); Gaines v. Hess, 662 F.2d 1364, 1370 (10th Cir.
1981) (under Rummel length of sentence matter of legislative prerogative; 50-year sentence for narcotics 
distribution upheld); Cerrella v. Hanberry, 650 F.2d 606. 608 (5th Cir.) (per curiam) (under Rummel 
length of prison sentences not subject to disproportionality challenge: 16-year sentence for extortion 
upheld), cert, denied, 454 U.S. 1034 (1981); Francioni v. Wainwright, 650 F.2d 590, 591 (5th Cir. 1981) 
(per curiam) (Rummel and Terrebonne reject proportionality analysis and limit inquiry to substantial 
state interest test; 3-year sentence for aggravated assault and use of firearm in the commission of felony 
upheld); Jones v. Purvis, 646 F.2d 127, 128 (4th Cir. 1981) (per curiam) (Rummel precludes challenges 
to disproportionality of sentences within statutory authorization; 20-year sentence and $10,000 fine for 
possession of drugs with intent to distribute upheld).

2505. Gregg v. Georgia, 428 U.S. 153, 169 (1976) (plurality opinion). Only two current Justices of the 
Supreme Court have consistently argued that the death penalty is a per se violation of the eighth and 
fourteenth amendments. Enmund v. Florida, 102 S. Ct. 3368, 3379 (1982) (Brennan, J., concurring) 
(death penalty under all circumstances cruel and unusual punishment prohibited by eighth and four
teenth amendments); Hopper v. Evans, 102 S. Ct. 2049, 2054 (1982) (Brennan, J., with Marshall, J., 
concurring in part and dissenting in part) (same); Zant v. Stephens, 102 S. Ct. 1856, 1859 (1982) (Mar- 
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oi arbitrary and capricious application.2506 The qualitative difference between 
capital .and noncapital punishment requires that states use more reliable sen
tencing procedures when imposing the death penalty than when imposing 
other sentences.2507 Although the Supreme Court held in Gregg v. Georgia2508 
that the death penalty is a permissible punishment for the deliberate killing of 
another human being,2509 it expressly refrained from determining whether the 
death penalty is a disproportionate sanction for crimes in which no life is 
taken.2510

This term the Supreme Court held that the death penalty could not be im
posed on a defendant convicted of felony murder when he had neither com
mitted murder nor intended that his accomplices commit murder.2511 In 
Enmund v. Florida25'2 the defendant drove the getaway car after his two ac
complices had robbed and murdered two people.2513 Enmund was found 
guilty of first degree felony murder and robbery2514 and sentenced to 
death.2515 In reversing the death sentence, the Court applied the objective fac-

shall. J., with Brennan, J., dissenting) (same); Eddings v. Oklahoma, 102 S. Ct. 869, 877 (1982) (Bren
nan. J., concurring) (same).

2506. Gregg v. Georgia, 428 U.S. 153, 188, 193-95 (1976) (plurality opinion); see Furman v. Georgia, 
408 U.S. 238. 309-10 (1972) (per curiam) (Stewart, J., concurring) (eighth and fourteenth amendments 
forbid unique penalty of death “to be so wantonly and so freakishly imposed”); id. at 274 (Brennan, J., 
concurring) (eighth amendment prohibits arbitrary infliction of severe punishment); z<Z at 255-56 
(Douglas. J., concurring) (eighth amendment prohibits arbitrary, discriminatory and selective imposi
tion of death penalty); cf. Spinkellink v. Wainwright, 578 F.2d 582, 604 (5th Cir. 1978) (unnecessary to 
analyze sentencing procedures on case-by-case basis to ensure death penalty not arbitrarily applied; if 
state follows constitutionally mandated guidelines for exercise of discretion, possibility of arbitrariness 
removed), cert, denied, 441 U.S. 937 (1979).

2507. Lockett v. Ohio, 438 U.S. 586, 604 (1978) (plurality opinion); Woodson v. North Carolina, 428 
U.S. 280, 305 (1976) (plurality opinion); see Gregg v. Georgia. 428 U.S. 153, 187 (1976) (plurality 
opinion) (because death penalty unique in its severity and irrevocability, greater need for safeguards in 
sentencing).

The uniqueness of the death penalty has been recognized in other circumstances. This term, for 
example, in Hays v. Murphy, 663 F.2d 1004 (10th Cir. 1981), the Tenth Circuit held that the “obviously 
irreversible nature” of the death penalty made extensive physical examinations and mental evaluations 
of a death row inmate with a history of prior disorders critically necessary when his mental competency 
to prosecute his appeal was questioned by his next of friend. Id. at 1005, 1013 (remanding to determine 
competency).

2508. 428 U.S. 153 (1976) (plurality opinion).
2509. Id. at 187. The imposition of capital punishment for the most violent and heinous crimes 

comports with the Court’s understanding of contemporary standards of decency. Id. at 179-82.
2510. Id. at 187 n.35 (declining to address whether death penalty proper sanction for crimes such as 

rape, kidnapping, or armed robbery). The Court has since ruled that death is a disproportionate penalty 
for the crime of rape when no life is taken. Coker v. Georgia, 433 U.S. 584, 599 (1977) (plurality 
opinion).

2511. Enmund v. Florida, 102 S. Ct. 3368, 3379 (1982) (death penalty excessive punishment for one 
who did not murder, who was not present at the murder, and who neither intended nor anticipated 
murder).

2512. 102 S. Ct. 3368 (1982).
2513. Id. at 3370-71.
2514. Id. at 3370. Under Florida law, driving the getaway car made Enmund an aider, abettor, and 

principal in first degree murder and robbery. Id. The defendant’s lack of intent to kill was irrelevant 
under the Florida statute. Id. at 3372.

2515. Id. at 3370. The sentencing judge found four statutory aggravating circumstances to exist: (1) 
the defendant committed a capital felony while an accomplice to the commission of an armed robbery,
(2) the crime was committed for pecuniary gain, (3) the crime was heinous, atrocious or cruel, and1(4) 
the defendant had previously been convicted of a felony involving the use or threat of violence. Id. The 
judge did not consider Enmund’s relatively minor role in the crime a mitigating circumstance. Id. at 
3371.
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tor test2516 enunciated in Coker v. Georgia2517 and determined that state legis
latures and sentencing juries have overwhelmingly rejected imposition of the 
death penalty in situations similar to the one in Enmund'.2S18

Mandatory death sentences are precluded2519 in all but the most exceptional 
cases.2520 In order to avoid arbitrary and capricious imposition of the death 
penalty, a statute must provide specific guidelines for determining when the 
death penalty may be imposed.2521 Although the Supreme Court has not con-

2516. Id. at 3379.
2517. 433 U.S. 584, 592, 596 (1977) (in judging whether death penalty violates eighth amendment, 

courts must use objective evidence of contemporary values, such as history and precedent, legislative 
attitudes, and response of juries).

2518. 102 S. Ct. at 3373-78. After examining state statutes, the Court concluded that only nine states 
authorize the imposition of the death penalty on defendants who participate in robberies where another 
robber commits a murder. Id. at 3372. The Court noted that three states do not categorize felony
murder as a capital crime, eleven require that some culpable mental state be found with respect to the 
homicide, and nine require the existence of some aggravating factor. Id. at 3372-74. Four states prohibit 
the imposition of the death penalty in circumstances similar to Enmund. Id. at 3373. The Court prof
fered statistics indicating that juries have overwhelmingly repudiated imposition of the death penalty 
when the defendant had no intent to kill. Id. at 3375-76.

Justice Brennan, concurring in the Court’s opinion, also restated his conviction that the death penalty 
is per se unconstitutional. Id. at 3379 (Brennan, J., concurring). The dissent sharply disputed the 
majority’s analysis of the state statutes and the jury statistics, contending that the available data did not 
demonstrate that society has conclusively rejected the death penalty for felony murder. Id. at 3387-90 
(O’Connor. J., with Burger, C.J., Powell & Rehnquist, JJ., dissenting). Justice O’Connor interpreted the 
majority’s opinion as making culpable intent a matter of federal constitutional law. Id. at 3391. The 
dissent, however, concluded that a remand for a new sentencing hearing was required because the trial 
judge refused to consider Enmund’s minor role in the crime as a mitigating circumstance in violation of 
Lockett v. Ohio. Id. at 3394; see Lockett v. Ohio, 438 U.S. 586, 605 (1978) (plurality opinion) (non
availability in capital offenses of sentence-modifying techniques such as parole and probation require 
that sentencers consider all relevant mitigating factors).

2519. 438 U.S. at 604; see id. at 593-94, 608 (reversing death sentence imposed under Ohio statute 
which required death penalty unless sentencer found that victim induced offense, defendant was under 
duress, or offense was produced by mental deficiency); Roberts v. Louisiana. 428 U.S. 325. 333 (1976) 
(mandatory death statute unconstitutionally inflexible even if categories of capital crimes limited).

2520. The Court has declined to rule the mandatory death sentence unconstitutional in all instances. 
See Lockett v. Ohio, 438 U.S. 586, 604 & n.l 1 (1978) (plurality opinion) (declining to address whether 
need to deter certain types of homicide could justify mandatory death sentence).

2521. Godfrey v. Georgia, 446 U.S. 420, 428 (1980) (plurality opinion) (state authorizing capital 
punishment has constitutional duty to tailor and apply law to avoid arbitrary and capricious infliction 
of death penalty); Woodson v. North Carolina, 428 U.S. 280, 303 (1976) (plurality opinion) (statute 
unconstitutional because failed to provide adequate standards to guide jury in imposing death penalty); 
Henry v. Wainwright, 661 F.2d 56. 58-59 (5th Cir. 1981) (per curiam) (statute must sufficiently guide 
jury discretion in capital sentencing to avoid arbitrary and selective imposition of death penalty; jury 
may not consider nonstatutory aggravating factors because jury discretion not sufficiently guided to 
avoid arbitrary imposition), cert, denied. 102 S. Ct. 2922 (1982); cf. Smith v. Balkcom, 660 F.2d 573, 584 
(5th Cir. 1981) (arbitrariness and capriciousness conclusively removed if sentencer follows properly 
drawn statute in imposing death penalty), modified per curiam on other grounds, 671 F.2d 858 (5th Cir.
1982);  Williams v. Blackbum, 649 F.2d 1019, 1025-26 (5th Cir. 1981) (per curiam) (arbitrariness and 
capriciousness removed if sentencer meticulously follows detailed and constitutional procedure pro
vided by statute; jury need find only one statutory aggravating factor).

In Gregg v. Georgia, 428 U.S. 153 (1976) (plurality opinion), the Supreme Court stated that the 
constitutional concern that the death penalty not be imposed arbitrarily and capriciously is satisfied 
when a state-reviewing court compares the defendant’s death sentence to sentences imposed on simi
larly situated defendants. Id. at 195, 198. Twice this term the Fifth Circuit addressed the issue whether 
Louisiana, when reviewing death penalty cases and the finding of aggravating factors, may conduct a 
review of a death penalty case by comparing it only to other cases in the same judicial district, and not 
on a state-wide basis. Baldwin v. Blackburn, 653 F.2d 942, 953 (5th Cir. 1981); Williams v. Blackbum, 
649 F.2d 1019, 1021 (5th Cir. 1981) (per curiam). In both cases, the circuit court upheld Louisiana's 
district-based, rather than state-wide, review of death sentences. In Baldwin and Williams the Fifth 
Circuit noted that the Supreme Court, although approving appellate review procedures of various 
states, never has sanctioned any one system as sacrosanct. 653 F.2d at 953; 649 F.2d at 1021. 
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clusively defined necessary statutory guidelines, the Court has upheld statutes 
that require a finding of specifically enumerated aggravating circumstances to 
support the imposition of capital punishment2522 or that narrowly define the 
categories for which a death sentence may be imposed.2523 Statutory guide
lines, however, may not foreclose consideration of any circumstances that may 
tend to mitigate the seriousness of the offense.2524 Mitigating circumstances

2522. See Gregg v. Georgia, 428 U.S. 153, 195 (1976) (plurality opinion) (upholding statutory sen
tencing system that provides for bifurcated proceeding at which sentencer may impose death penalty 
only after finding statutory aggravating circumstance); see also Henry v. Wainwright, 661 F.2d 56, 58- 
59 (5th Cir. 1981) (per curiam) (jury may not consider nonstatutory aggravating circumstance that 
defendant wounded arresting officer after committing crime for which sentenced to death); cf. Battie v. 
Estelle, 655 F.2d 692, 699 (5th Cir. 1981) (death sentence based on aggravating circumstance estab
lished by illegally obtained evidence vacated); Baldwin v. Blackburn, 653 F.2d 942, 951-52 (5th Cir. 
1981) (no reversible error when instructions on aggravating circumstances given in wrong phase of 
bifurcated guilt-sentencing process because no unfairness demonstrated).

Section 27-2534.1(b) of the Georgia Code provides an example of a constitutionally acceptable death 
penalty statute. Gregg v. Georgia, 428 U.S. 153, 207 (1976). Although § 27-2534.1(a) of the statute 
provides that the death penalty may be imposed without considering mitigating circumstances in any 
case of aircraft hijacking or treason, the Supreme Court has not passed on the constitutionality of this 
provision. For all other crimes, the judge or jury must specifically find one of the following aggravating 
circumstances before the death penalty may be imposed:

(1) The offense of murder, rape, armed robbery or kidnapping was committed by a person 
with a prior record of conviction for a capital felony, or the offense of murder was committed 
by a person who has a substantial history of serious assaultive criminal convictions.
(2) The offense of murder, rape, armed robbery, or kidnapping was committed while the of
fender was engaged in the commission of burglary or arson in the first degree.
(3) The offender by his act of murder, armed robbery, or kidnapping knowingly created a 
great risk of death to more than one person in a public place by means of a weapon or device 
which would normally be hazardous to the lives of more than one person.
(4) The offender committed the offense of murder for himself or another, for the purpose of 
receiving money or any other thing of monetary value.
(5) The murder of a judicial officer, former judicial officer, district attorney or solicitor or 
former district attorney or solicitor during or because of the exercise of his official duties.
(6) The offender caused or directed another to commit murder or committed murder as an 
agent or employee of another person.
(7) The offense of murder, rape, armed robbery, or kidnapping was outrageously or wantonly 
vile, horrible or inhuman in that it involved torture, depravity of mind, or an aggravated 
battery to the victim.
(8) The offense of murder was committed against any peace officer, corrections employee or 
fireman while engaged in the performance of his official duties.
(9) The offense of murder was committed by a person in, or who has escaped from, the lawful 
custody of a peace officer or place of lawful confinement.
(10) The murder was committed for the purpose of avoiding, interfering with, or preventing a 
lawful arrest or custody in a place of lawful confinement to avoid or prevent arrest of himself 
or another.

Ga. Code Ann. § 27-2534.1(b)(1978).
In Arnold v. State, 236 Ga. 534, 224 S.E.2d 386 (1976), the Georgia Supreme Court invalidated that 

part of § 27-2534.1(b)(1) that authorized a jury to consider whether a defendant has a “substantial 
history of serious assaultive criminal convictions.” The court found that this provision was unconstitu
tionally vague. 236 Ga. at 541-42, 224 S.E.2d at 391-92; see infra notes 2541-46 and accompanying text 
(discussing Zant v. Stephens' consideration of conviction based on jury’s application of this unconstitu
tional provision).

2523. See Jurek v.Texas, 428 U.S. 262, 270 (1976) (narrowing categories of murder for which death 
sentence may be imposed serves same purpose as defining aggravating circumstances that justify impo
sition of death penalty).

2524. Eddings v. Oklahoma, 102 S. Ct. 869, 875 (1982) (eighth amendment requires that sentencer be 
permitted to consider any relevant aspect of defendant’s character or record as mitigating circum
stance); Lockett v. Ohio, 438 U.S. 586, 604 (1978) (plurality opinion) (eighth and fourteenth amend- 
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include the circumstances of the offense* 2525 and any relevant aspects of the 
defendant’s character and record.2526 2527

ments require that sentencer be permitted to consider mitigating factors relating to circumstances of 
offense, or defendant’s character or record).

In Knapp v. Cardwell, 667 F.2d 1253 (9th Cir. 1982), the Ninth Circuit upheld an Arizona death 
penalty statute against a challenge that it was void because it was vague and violated the eighth and 
fourteenth amendments. Id. at 1258-59. Section 13-454(F) of the statute listed mitigating circumstances 
that the sentencer had to consider before imposing the death penalty. Ariz. Rev. Stat. Ann. § 13- 
454(F) (1973). In 1976 the Arizona Supreme Court interpreted this list of mitigating circumstances to 
be exclusive. State v. Richmond, 114 Ariz. 186, 195, 560 P.2d 41, 50 (1976), ce/7. denied, 433 U.S. 915 
(1977). In response to Lockett v. Ohio, 438 U.S. 586 (1978), the Arizona Supreme Court subsequently 
held that Arizona’s death penalty statute as interpreted in State v. Richmond was unconstitutional be
cause it precluded the sentencer from considering mitigating circumstances not listed in the statute. 
State v. Watson, 120 Ariz. 441, 445, 586 P.2d 1253, 1257 (1978), cert, denied, 440 U.S. 924 (1979). The 
Arizona Supreme Court stated that the unconstitutional portion of the statute was severable and there
fore could be deleted from the statute with the result that the constitutional portions could remain in 
effect. Id. In Knapp v. Cardwell, 667 F.2d 1253 (9th Cir. 1982), death row inmates challenged this 
version of the statute, claiming that it was vague because the statute was left with meaningless refer
ences to what they interpreted to be the deleted subsection. Id. at 1259. The prisoners claimed that the 
statute as interpreted by the Arizona Supreme Court violated the eighth and fourteenth amendments 
because it now left no authorization to consider mitigating factors. Id. The Ninth Circuit rejected these 
challenges, holding that the Arizona Supreme Court in Watson did not delete § 13-454(F) but merely 
invalidated its prior interpretation that the list was exclusive. Id. Accordingly, the Ninth Circuit held 
that the Arizona death penalty statute was not void for vagueness and did not violate the eighth and 
fourteenth amendments. Id.

2525. Lockett v. Ohio, 438 U.S. 586, 604 (1978) (plurality opinion).
2526. Id\ see Eddings v. Oklahoma, 102 S. Ct. 869, 875-76 (1982) (death sentence reversed because 

judge refused to consider as mitigating circumstances when imposing sentence, defendant’s emotional 
instability and troubled youth); Woodson v. North Carolina, 428 U.S. 280, 304 (1976) (plurality opin
ion) (statute unconstitutional because it fails to allow jury to consider relevant aspects of defendant's 
character and record before imposing death penalty); cf. Granviel v. Estelle, 655 F.2d 673, 675-76 (5th 
Cir. 1981) (during sentence deliberation jury could consider evidence of defendant’s mental instability 
introduced during guilt phase of trial, although evidence not specifically submitted as mitigating fac
tor), cert, denied, 102 S. Ct. 1636 (1982).

This term the Fifth Circuit held that in order to provide effective assistance of counsel, a defense 
attorney must conduct an independent investigation to discover mitigating evidence to be introduced at 
his client’s capital sentencing hearing. Washington v. Strickland, 673 F.2d 879. 892 (5th Cir. 1982). An 
attorney must make a sufficient inquiry into mitigating circumstances, such as the defendant’s character 
and his disposition to commit other crimes, to be able to make an informed and reasonable evaluation 
of what evidence to introduce. Id. at 892-94.

2527. 438 U.S. 586 (1978).
2528. Id at 608.
2529. Id. at 605 n.13.
2530. The Court stated:

A variety of flexible techniques—probation, parole, work furloughs, to name a few—and vari
ous postconviction remedies may be available to modify an initial sentence of confinement in 
noncapital cases. The nonavailability of corrective or modifying mechanisms with respect to 
an executed capital sentence underscores the need for individualized consideration as a consti
tutional requirement in imposing the death sentence.

Id. at 605.

In Lockett v. Ohio2521 the Supreme Court held unconstitutional a statute 
requiring that a defendant convicted of aggravated murder be sentenced to 
death unless he established one of three specifically enumerated mitigating cir
cumstances.2528 Although the Supreme Court did not question a state’s ability 
to fix mandatory sentences in noncapital cases,2529 it recognized that in capital 
cases the finality of the death sentence necessitates individual consideration 
before the penalty is imposed.2530

This term the Supreme Court emphasized that the eighth amendment for
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bids a trial court from refusing to consider mitigating circumstances proffered 
by the defendant at sentencing in a capital case.2531 In Eddings r 
Oklahoma1522 a sixteen year-old defendant convicted of first degree capital 
murder2533 offered evidence of his emotional disturbances and troubled youth 
for the sentencing judge to consider as mitigating circumstances.2534 Although 
the Oklahoma death penalty statute2535 permits a person convicted of a capital 
crime to present evidence of any mitigating circumstance at sentencing,2536 the 
trial judge believed that as a matter of law he could not consider a defendant’s 
violent background and emotional disturbances.2537 The only mitigating cir
cumstance the judge would consider was Eddings’ youth which he found did 
not outweigh the aggravating circumstances and so imposed the death sen
tence.2538 The Supreme Court reversed,2539 holding that the sentencing judge’s 
refusal to consider relevant mitigating evidence violated the eighth amend
ment under Lockett ,2540

In Zant v. Stephens25*'  the Supreme Court considered whether the imposi
tion of the death penalty is impaired when a reviewing court finds that one or 
more of the aggravating circumstances found by the sentencer is constitution
ally invalid or not supported by the evidence.2542 The Supreme Court reviewed

2531. Eddings v. Oklahoma, 102 S. Ct. 869, 875-76 (1982); Washington v. Strickland, 673 F.2d 
879, 894 (5th Cir. 1982) (defense attorney has duty to investigate statutory and non-statutory mitigating 
circumstances).

2532. 102 S. Ct. 869 (1982).
2533. Id. at 872. Eddings stood trial as an adult because he was found not to be amenable to reha

bilitation within the juvenile system. Id.
2534. Id. at 872-73. After the defendant presented substantial evidence of his troubled youth and 

family life, psychiatrists testified that Eddings was emotionally disturbed but capable of treatment and 
rehabilitation. Id.

2535. Okla. Stat. tit. 21, § 701.10 (1976).
2536. Id. The Oklahoma statute provided that “(i]n the sentencing proceeding, evidence may be 

presented as to any mitigating circumstances or as to any of the aggravating circumstances enumerated 
in the act.” Id. The statute listed seven statutory aggravating circumstances under which the death 
penalty may be imposed, id. § 701.12, three of which the trial court found had been proven beyond a 
reasonable doubt. 102 S. Ct. at 873.

2537. Id. The Supreme Court majority interpreted this statement to mean not that the sentencing 
judge evaluated the evidence of mitigation and found it unconvincing as a matter of fact, but that the 
judge believed as a matter of law that he was unable even to consider the evidence. AZ at 875. The 
dissent, however, construed the judge’s language differently, arguing that the statement was ambiguous 
and probably was a comment on the sufficiency of the evidence. Id. at 881 (Burger, C.J., with White, 
Blackmun & Rehnquist, JJ., dissenting).

2538. Id. at 873.
2539. Id. at 877. The Court remanded to the lower court for a full consideration of all relevant 

mitigating evidence. Id.
2540. Id. at 875. The Court noted that there was no distinction under Lockett between the trial 

judge's refusal to consider mitigating evidence and a state statute’s precluding a judge or jury from such 
consideration: “Just as the state may not by statute preclude the sentencer from considering any miti
gating factor, neither may the sentencer refuse to consider, as a matter of law, any relevant mitigating 
evidence.” Id. at 876. The Supreme Court reasoned that a judge’s refusal to consider evidence has the 
same effect as a judge’s instructing a jury to disregard the defendant’s proffered evidence. Id.

Eddings leaves unclear whether a sentencer must state explicitly the method it used in deciding to 
impose the death sentence. One commentator has argued that an appellate court may determine 
whether a death sentence was imposed in an arbitrary and capricious manner only if the sentencer is 
required to articulate its method of weighing aggravating and mitigating evidence. Note, The Bitter 
Fruit of McGautha: Eddings v. Oklahoma and the Need for Weighing Method Articulation in Capital 
Sentencing, 20 Am. Crim. L. Rev. 63, Tl, 87-93 (1982) (proposing procedures for making sentencers 
articulate their weighing methods).

2541. 102 S. Ct. 1856 (1982) (per curiam).
2542. Id. at 1857.
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the Georgia Supreme Court’s decision to sustain the death sentence after hav
ing invalidated one of the three aggravating circumstances found by the 
jury.2543 The United States Supreme Court did not decide whether the sen
tence was impaired, however, because it was uncertain about the Georgia 
Supreme Court’s premises for permitting the death sentence to stand.2544 The 
Court stated that the Georgia Supreme Court’s premises for upholding the 
death sentence must be clarified before the Court could ascertain whether the 
Georgia capital-sentencing system would avoid arbitrary and capricious impo
sition of the death penalty.2545 Accordingly, the Supreme Court certified a 
question to the Georgia Supreme Court, asking it to explain its grounds for 
sustaining the death sentence in this case.2546

The Fifth Circuit this term in Henry v. Wainwright2541 vacated a death sen
tence because the sentencing jury considered a nonstatutory aggravating cir
cumstance when it imposed the death penalty.2548 After Henry was convicted 
of first degree murder, the trial judge instructed the jury that it could consider 
mitigating circumstances and all aggravating factors, including, but not limited 
to, those enumerated in the Florida death penalty statute.2549 The Fifth Circuit 
held that because jury discretion in capital sentencing must be sufficiently 
guided to avoid arbitrary imposition of the death penalty, the trial court’s in-

2543. Id. at 1857. After the defendant had been convicted of murder, id. at 1856, the sentencing jury 
found three statutory aggravating circumstances: (1) the defendant had a prior conviction for a capital 
felony, (2) he had a substantial history of serious assaultive criminal convictions, and (3) he had es
caped from the lawful custody of an officer, or his place of confinement. Id. at 1857; see Ga. Code 
Ann. § 27-2534.1(b)(1),(9) (1973) (Georgia death penalty statute) (current version at Ga. Code Ann. 
§ 27-2534.1(b)(1),(9) (1978)). On appeal, the Georgia Supreme Court affirmed the sentence, but set 
aside one of the three statutory aggravating circumstances found by the jury. 102 S. Ct. at 1857; see 
supra note 2522 (discussing Georgia Supreme Court’s invalidation of part of Georgia death penalty 
statute that permitted consideration of whether defendant has substantial history of serious assaultive 
criminal convictions).

2544. 102 S. Ct. at 1859. In Gates v. State, 244 Ga. 587, 261 S.E.2d 349 (1979), cert, denied, 445 U.S. 
938 (1980), the Georgia Supreme Court held that “[w]here two or more statutory aggravating circum
stances are found by the jury, the failure of one circumstance does not so taint the proceedings as to 
invalidate the other aggravating circumstance found and the sentence of death based thereon.” 244 Ga. 
at 599, 261 S.E.2d at 358. The United States Supreme Court noted, however, that the Georgia Supreme 
Court had never explained the rationale for this position. 102 S. Ct. at 1858.

2545. 102 S. Ct. at 1859.
2546. Id. The Court certified the following question: “What are the premises of state law that sup

port the conclusion that the death sentence in this case is not impaired by the invalidity of one of the 
statutory aggravating circumstances found by the jury?” Id.

According to the dissenters in Zant a post hoc construction of a death penalty statute by a state court 
could not remedy the fact that the jury was instructed to consider an aggravating circumstance later 
found by the Georgia Supreme Court to be unconstitutionally vague. Id. at 1859 (Marshall J., with 
Brennan, J., dissenting); see Arnold v. State, 236 Ga. 534, 541-42, 224 S.E.2d 386, 391-92 (1976) (finding 
unconstitutionally vague consideration as aggravating factor whether defendant has substantial history 
of serious assaultive criminal convictions). The dissent argued that the Supreme Court has “consist
ently declined to speculate about whether a particular jury would have reached the same conclusion in 
the absence of an unconstitutional instruction.” 102 S. Ct. at 1862. The dissent recognized that the jury 
weighs valid statutory aggravating circumstances against any mitigating circumstances, id. at 1861, 
1864, and in light of the invalidity of one of the aggravating circumstances relied on would have re
manded for resentencing. Id. at 1859.

2547 . 661 F.2d 56 (5th Cir. 1981).
2548. Id. at 58-60.
2549. Id. at 57; see Fla. Stat. Ann. § 921.141(5) (West Supp. 1981) (list of statutory aggravating 

factors). The nonstatutory factor that the jury considered during the sentencing proceeding was testi
mony that the defendant wounded a police officer while attempting to avoid arrest for the murder for 
which he was convicted. 661 F.2d at 56. 
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struction permitting jury consideration of nonstatutory aggravating factors 
failed to adequately channel the jury’s discretion.2550

2550. 661 F.2d at 58. According to the court, permitting the consideration of nonstatutory aggravat
ing factors opens too wide a door for the influence of arbitrary factors on the sentencing decision. Id. at 
59.

2551. Beck v. Alabama, 447 U.S. 625, 637-38 (1980) (quoting Gardner v. Florida, 430 U.S. 349, 357- 
58 (1977).

2552. 447 U.S. 625 (1980).
2553. Id. at 627.
2554. Id. at 628.
2555. Id. at 630.
2556. Id. at 637, 642-43.
2557. 102 S. Ct. 2049 (1982).
2558. Id. at 2053.
2559. Id. The defendant confessed to the crime and even testified that he intentionally killed the 

victim. Id.
2560. Id. The trial judge had made written findings that the aggravating circumstances far out

weighed any mitigating circumstances. Id. The conviction and sentence were affirmed on appeal. Ev
ans v. State, 361 So.2d 654 (Ala. Crim. App. 1977), affid, 361 So.2d 666 (Ala. 1978), cert, denied, 440 
U.S. 930 (1979).

2561. 102 S. Ct. at 2051. The district court rejected the defendant’s claims, Evans v. Britton, 472 F. 
Supp. 707, 711-12 (S.D. Ala. 1979), but the Fifth Circuit reversed. Evans v. Britton, 628 F.2d 400 
(1980), modified, 639 F.2d 221 (5th Cir. 1981), rev'd sub nom. Hooper v. Evans, 102 S. Ct. 2049 (1982).

2562. 102 S. Ct. at 2054.
2563. Id. The Court reviewed the evidence indicating that Evans intentionally killed his victim, 

including his confessions and testimony. Id. Based on this evidence, the Court concluded that an in
struction on the offense of unintentional killing was not warranted. Id.

Justices Brennan and Marshall concurred in reversing the Fifth Circuit’s invalidation of the convic

Not only must death penalty statutes contain specific guidelines to avoid 
arbitrary and capricious imposition of the death penalty, such statutes must be 
designed in general to ensure that the imposition of capital punishment is 
based on “reason rather than caprice or emotion.”2551 In Beck v. Alabama2552 
the Supreme Court held unconstitutional an Alabama statute that precluded a 
jury from finding a defendant guilty of a lesser included offense in a capital 
case even if the evidence supported such a finding.2553 The Alabama death 
penalty statute permitted the jury to consider only the capital offense of inten
tional killing in the'course of a robbery,2554 even though the evidence would 
have supported a finding of felony murder, a noncapital crime.2555 The 
Supreme Court held that in forcing the jury to choose between conviction of a 
capital offense and acquittal, the statute created an intolerable risk of an un
warranted conviction.2556 2557

This term in Hopper v. Evans2552 the Supreme Court modified Beck by hold
ing that a lesser included offense instruction must be given in a capital case 
only when the evidence warrants such an instruction.2558 After being convicted 
of killing intentionally during the course of a robbery,2559 the defendant was 
sentenced to death.2560 He sought a writ of habeas corpus on the ground that 
he had been convicted and sentenced under the same statute declared uncon
stitutional by the Court in Beck which precluded instructions on lesser in
cluded offenses.2561 According to the Supreme Court, the invalidity of the 
statute struck down in Beck did not prejudice Evans2562 because the evidence 
not only supported the claim that Evans intentionally killed the victim, but 
affirmatively negated his claim to an instruction on a lesser included 
offense.2563
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PAROLE

The purpose of parole is to integrate a prisoner into society by allowing him 
to serve a portion of his sentence outside prison.2564 Release may be 
mandatory after a prisoner has served a specified portion of his sentence,2565 or 
it may be granted at the discretion of the United States Parole Commission.2566 
Numerous conditions attending release often impose significant restraints on a 
parolee’s freedom.2567 These conditions are designed to ensure that the pa
rolee is adequately supervised and to protect the public welfare.2568 If a pa
rolee violates a condition, his parole may be revoked2569 and he may be 
returned to prison.2570

tion, but dissented because they continue to believe that the death penalty is cruel and unusual in all 
circumstances. Id. at 2054. (Brennan, J., with Marshall, J., concurring in part and dissenting in part).

2564. See Morrissey v. Brewer, 408 U.S. 471, 477 (1972) (purpose of parole to help prisoners reinte
grate into society as constructive individuals). Parole also reduces the costs society must bear for the 
confinement of criminals. Id.

2565. 18 U.S.C. § 4206(d) (1976) (prisoner serving sentence of five years or more shall be released 
after serving shorter of two-thirds of term or 30 years unless he seriously violated prison rules or likely 
to commit crime upon release).

2566. Morrissey v. Brewer, 408 U.S. at 477; see United States v. Chagra, 669 F.2d 241, 264 (Sth Cir. 
1982) (parole release wholly contingent on either affirmative statutory entitlement or grace of parole 
authorities); 18 U.S.C. § 4206(a) (1976) (Commission shall grant parole to eligible prisoner who ob
serves prison rules if release would not jeopardize public welfare, depreciate seriousness of offense, or 
promote disrespect for law).

2567. See Morrissey v. Brewer, 408 U.S. 471, 478 (1972) (purpose of parole requires restrictive condi
tions exceeding ordinary restrictions imposed by law on citizens); Evans v. Garrison, 657 F.2d 64, 66 
(4th Cir. 1981) (parole condition may require parolee to make restitution to victims). In Evans the 
Fourth Circuit held that although restitution to a victim was a valid condition of parole, a parolee may 
not be required as a condition of parole to reimburse a government agency for its investigatory ex
penses. Id.

In addition to specific conditions imposed by the Parole Commission, every parolee must observe 
certain other conditions. All parolees must refrain from using alcohol or habit-forming drugs, avoid 
associating with undesirable persons, report regularly to their probation officers, report promptly any 
change of employment or residence, and obtain written permission to possess firearms or to leave a 
prescribed area. 28 C.F.R. §§ 2.40(a)(l)-(l 1) (1981).

2568. 28 C.F.R. § 2.40(a) (1981).
2569. 18 U.S.C. § 4214(d)(5) (1976); see Staege v. United States Parole Comm’n, 671 F.2d 266, 267 

(8th Cir. 1982) (per curiam) (parole revoked after parolee convicted for burglary); Beebe v. Phelps, 650 
F.2d 774, 775 (5th Cir. 1981) (per curiam) (parole revoked after parolee convicted for possession of 
firearms); Harris v. Day, 649 F.2d 755, 756 (10th Cir. 1981) (parole revoked when parolee convicted for 
burglary). But cf. Morrissey v. Brewer, 408 U.S. 471, 479 (1972) (parole officer has broad discretion to 
forego parole revocation unless violations serious or continuous). For a discussion of the due process 
implications of parole revocation proceedings, see infra notes 2639-52 and accompanying text.

2570. See 18 U.S.C. § 4213(a)(2) (1976) (if violation of parole alleged Parole Commission may issue 
warrant to return parolee to custody).

2571. Id. § 4205(a). A prisoner serving a life sentence or a sentence exceeding thirty years is eligible 
for parole after serving ten years. /<Z.

2572. See 18 U.S.C. § 4205(b)(1) (1976) (court imposing sentence exceeding one year may designate 
minimum term, not exceeding one-third of maximum sentence, after which prisoner eligible for parole). 
Although the court may specify when the prisoner will be eligible for parole, the Parole Commission, 
and not the court, has authority to grant parole. See United States v. Pollack, 655 F.2d 243, 244-46 
(D.C. Cir. 1980) (when district court granted motion to reduce sentence, it could not order immediate 
parole because parole decision within jurisdiction of Parole Commission).

A federal prisoner sentenced to a definite term exceeding one year is eligible 
for parole after serving one-third of his sentence.2571 At the time of the sen
tencing, however, the court may specify that the prisoner will be eligible for 
parole before he has served one-third of his term.2572 Alternatively, the court 
may set a maximum term and allow the Commission to determine when the 
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prisoner should be released.2573 The Commission retains jurisdiction over the 
parolee until the expiration of the maximum term of his sentence,2574 unless it 
decides that early termination of parole is justified.2575 After five years of pa
role, the Commission must terminate supervision unless it determines after a 
hearing that the parolee is likely to engage in criminal acts.2576

Congress established new statutory standards for parole release determina
tions when it enacted the Parole Commission and Reorganization Act of 
1976.2577 The statute provides that before the Commission may parole an eligi
ble prisoner, it must determine that the prisoner has an acceptable institutional 
behavior record.2578 After deciding this threshold matter, the Commission fur
ther must determine that release would not depreciate the seriousness of the 
prisoner’s offense,2579 promote disrespect for the law,2580 or jeopardize the

2573. See 18 U.S.C. § 4205(b)(2) (1976) (court imposing sentence exceeding one year may fix maxi
mum term and specify that Commission may determine when to parole prisoner); Rouse v. Foster, 672 
F.2d 649, 652 (8th Cir. 1982) (when court sets mandatory prison term, Parole Commission may deter
mine parole release date after statutory minimum term has been served); Pierre v. Thompson, 666 F.2d 
424. 426 (9th Cir. 1982) (same).

2574. See 18 U.S.C. § 4210(b)(2),(c) (1976) (Commission’s jurisdiction over parolee terminates no 
later than expiration of maximum term unless parolee commits another crime subsequent to release or 
fails to respond to reasonable Commission request, order, summons, or warrant); cf. Gray v. United 
States Parole Comm’n, 668 F.2d 349, 350 (8th Cir. 1981) (per curiam) (section 4210(b)(1) allows earlier 
termination only for prisoners on mandatory release and not those granted parole).

2575. See 18 U.S.C. § 4211(a) (1976) (Commission may terminate jurisdiction over parolee prior to 
expiration of maximum term). Beginning two years after release on parole, the Commission reviews the 
parolee’s status annually to decide whether to terminate supervision. Id. § 4211(b).

2576. Id. § 4211(c)(1); cf. Caballery v. United States Parole Comm’n, 673 F.2d 43, 45 (2d Cir.) (six- 
year parole term of offender sentenced under Youth Corrections Act, 18 U.S.C. §§ 5005, 5006, 5110- 
5126 (1976), tolled when parolee absconded from parole supervision), cert, denied, 102 S. Ct. 2965 
(1982); Henrique v. United States Marshal, 653 F.2d 1317, 1322 (9th Cir. 1981) (same).

2577. Pub. L. No. 94-233, 90 Stat. 219 (codified at 18 U.S.C. §§ 4201-4208 (1976)) (repealing 18 
U.S.C. §§ 4201-4210 (1970) and creating United States Parole Commission to replace United States 
Parole Board). Prisoners convicted prior to the enactment of the statute have claimed that its applica
tion to them violates the ex post facto clause of the constitution, U. S. Const, art. I, § 9, cl. 3 (“no . . . 
ex post facto [l]aw shall be passed”). See infra note 2583 (discussing retroactive application of act). In 
United States v. Chagra, 669 F.2d 241 (5th Cir. 1982), the Fifth Circuit had to decide the extent to 
which the 1976 Act superseded previous parole statutes. Id. at 264-66. The prisoner was convicted for 
possession of cocaine and operating a narcotics enterprise in violation of 21 U.S.C. § 848 (1976), which 
expressly precluded parole or probation for such convictions. 669 F.2d at 247; see 21 U.S.C. § 848(c) 
(1976). The prisoner made an elaborate argument that the 1976 Act implicitly repealed 21 U.S.C. 
§ 848, and that accordingly he was entitled to parole under 18 U.S.C. § 4205. 669 F.2d 262-63. The 
Fifth Circuit rejected this argument, holding that, in the absence of express statutory intent, the 1976 
Act does not supersede any other federal law denying a prisoner the opportunity for parole. Id. at 264- 
65.

2578. 18 U.S.C. § 4206(a) (1976). Essentially the same requirement appears in the Department of 
Justice regulations. See 28 C.F.R. § 2.18 (1981) (substantial observance of prison rules prerequisite to 
parole release). The Commission has discretion to deny parole to a prisoner who compiles an accepta
ble institutional behavior record when this record is outweighed by other factors. See Staege v. United 
States Parole Comm’n, 671 F.2d 266, 267-69 (8th Cir. 1982) (per curiam) (prisoner with excellent insti
tutional adjustment denied parole because of severity of offense); Hayward v. United States Parole 
Comm’n, 659 F.2d 857, 861 (8th Cir. 1981) (same), cert, denied, 102 S. Ct. 1991 (1982).

2579. 18 U.S.C. § 4206(a)(1) (1976); see Staege v. United States Parole Comm’n, 671 F.2d 266, 267- 
69 (8th Cir. 1982) (per curiam) (Commission could deny parole when severity of offense outweighed 
excellent institutional record); Garcia v. Neagle, 660 F.2d 983, 991 (4th Cir. 1981) (Commission could 
deny parole based on severity of offense because severity is touchstone of parole determination); Hay
ward v. United States Parole Comm’n, 659 F.2d 857, 861-62 (8th Cir. 1981) (Commission could deny 
parole based on sophistication and seriousness of offense), cert, denied, 102 S. Ct. 1991 (1982). Once the 
Commission has established the effective parole date, it may defer release if it later discovers additional 
damaging information about the defendant. See Iuteri v. Nardoza, 662 F.2d 159, 160-61 (2d Cir. 1981) 
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public welfare.* 2580 2581

(after already having set parole release date, Commission could deny parole when it received sentenc
ing transcript and summary of criminal record providing new information militating against parole).

2580. 18 U.S.C. § 4206(a)(1) (1976).
2581. Id. § 4206(a)(2).
2582. 28 C.F.R. § 2.20 (1981); see Garcia v. Neagle, 660 F.2d 983, 985 (4th Cir. 1981) (Commission 

did not violate statutory mandate by promulgating parole guidelines emphasizing the severity of the 
offense rather than sentence imposed as parole criteria).

2583. 28 C.F.R. § 2.20(a) (1981). The act authorizes the Commission to consider information sup
plied by the prisoner, institution, sentencing judge, medical examiner, or psychological examiner, as 
well as the prisoner’s criminal record, presentence investigation report, and any other relevant informa
tion. 18 U.S.C. § 4207 (¡976). The Department of Justice regulations also authorize the Commission in 
its discretion to consider information supplied by the defense attorney and prosecutor. 28 C.F.R. 
§ 2.19(d) (1981). The Department of Justice has recommended that United States Attorneys inform the 
Commission of charges dropped during plea bargaining and the degree of the defendant’s cooperation, 
and that the attorneys furnish a transcript of the sentencing proceedings to the defendant. Principles 
of Federal Prosecution, supra note 1, at 55-56.

Several circuits held this term that when considering parole, the Commission may examine any crim
inal behavior or activity of the prisoner. See Solomon v. Elsea, 676 F.2d 282, 288 (7th. Cir. 1982) (per 
curiam) (Commission has discretion to consider information in presentence report even though never 
proven in adversary setting); Stroud v. United States Parole Comm’n, 668 F.2d 843, 846 (5th Cir. 1982) 
(Commission has discretion to emphasize prisoner’s prior convictions); Page v. United States Parole 
Comm’n, 651 F.2d 1083, 1086 (5th Cir. 1981) (per curiam) (Commission has discretion to consider 
smuggling charge dismissed in exchange for plea bargain); Arias v. United States Parole Comm’n, 648 
F.2d 196, 200 (3d Cir. 1981) (Commission has discretion to consider dismissed indictments). Contra 
Marshall v. Garrison, 659 F.2d 440, 446 (4th Cir. 1981) (Commission may not consider separate alleged 
offense when no substantial information as to prisoner’s guilt).

The circuits have split over whether the Parole Commission may apply the 1976 Act and interpreta
tive guidelines to prisoners convicted prior to enactment of the statute without violating the ex post 
facto clause of the constitution. See U.S. Const, art. I, § 9, cl. 3 (“no ... ex post facto [l]aw shall be 
passed”). Compare Hayward v. United States Parole Comm’n, 659 F.2d 857, 862 (8th Cir. 1981) (be
cause defendant had no reasonable expectation at the time he committed the crime that he would be 
considered for parole under any particular parole system, no violation of ex post facto clause), cert, 
denied, 102 S. Ct. 1991 (1982) and Warren v. United States Parole Comm’n, 659 F.2d 183, 194 (D.C. 
Cir. 1981) (when new guidelines promulgated after defendant committed first crime, but before re
leased on parole and committed second crime, no violation of ex post facto clause because defendant 
charged with notice of new guidelines) with Marshall v. Garrison, 659 F.2d 440, 442- 43 (4th Cir. 1981) 
(retroactive application of new guidelines that emphasize general deterrence to defendant sentenced 
under youth corrections statute that emphasized rehabilitation violates ex postfacto clause) and United 
States v. Ferri, 652 F.2d 325, 328 (3d Cir. 1981) (retroactive application of new guidelines gives rise to 
ex post facto claim, but defendant failed to allege detrimental impact or actual denial of parole; re
manding for defendant to show prejudice); cf. Gill v. Garrison, 675 F.2d 599, 601 (4th Cir. 1982) 
(violation of ex postfacto clause to consider severity of post-parole offenses of youth offender convicted 
prior to 1976 amendments to the Youth Corrections Act, 18 U.S.C. § 5017(a) (1976); no violation, 
however, to consider fact of criminal activity).

State prisoners have also claimed that changes in state parole criteria violate the ex post facto clause. 
This term in Welsh v. Mizell, 668 F.2d 328 (7th Cir. 1982), the Seventh Circuit held that the ex post 
facto clause prevented the application of 1973 Illinois parole criteria to a prisoner who committed a 
crime in 1962. Id. at 331. The court stated that the guidelines in effect when the defendant was con
victed emphasized specific deterrence, meaning deterring further crimes by the prisoner. Id. Under 
these guidelines, the court concluded that the defendant probably would have been entitled to parole 
because of his exemplary institutional record. Id. The Illinois parole board denied parole, however, 
under new guidelines that recommend denial of parole if continued incarceration would deter others 
from committing the crimes. Id. The circuit court held that retroactive application of the new criteria to 
deny parole violated the ex post facto clause, and remanded to the Parole Board for reconsideration 
under the guidelines in effect when the defendant was convicted. Id.

2584. 28 C.F.R. § 2.20(e) (1981). The score reflects such factors as the inmate’s history of criminal 

The Commission has promulgated guidelines2582 to promote consistency 
and fairness in its parole determinations.2583 Under these guidelines, the Com
mission determines the prisoner’s parole prognosis by calculating his “salient 
factor score.”2584 The Commission classifies the seriousness of the prisoner’s 
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offense according to a chart listing categories of severity.2585 The matrix of the 
prisoner’s offense severity rating and his salient factor score yields the sug
gested time range of incarceration before release on parole.2586 The Commis
sion may deviate from the guidelines,2587 however, and a court will invalidate 
the Commission’s decisions only if it determines that the Commission has 
abused its discretion.2588

behavior and drug usage, Salient Factor Score, 28 C.F.R. § 2.20(e) notes, at 93 (1981), and predicts the 
potential risk of parole violation, 28 C.F.R. § 2.20(e) (1981).

2585. Id. § 2.20(b). The severity of offenses scale ranges from “Low,” which includes violations 
such as simple possession of illicit drugs, to “Greatest II,” which includes offenses such as murder and 
treason. Id. The Commission has authority to reclassify an offense and give it a higher severity rating. 
See Staege v. United States Parole Comm’n, 671 F.2d 266, 268 (8th Cir. 1982) (per curiam) (Commis
sion may increase severity rating of defendant’s bank robbery offense from “high” to “very high”).

This term the Fourth Circuit rejected a prisoner’s challenge to a guideline that classified nonviolent 
fraud involving a large amount of money as a “Greatest I” offense, even though all other offenses in 
that category involved potential injury to life. Garcia v. Neagle, 660 F.2d 983, 990 (4th Cir. 1981). The 
court reasoned that classification of crimes was within the Commission’s discretion. Id. The Tenth 
Circuit similarly rejected a prisoner’s argument that categorization of his offense as “Greatest II” vio
lated his right to equal protection because it is the only category that does not specify a maximum 
release date. Artez v. Mulcrone, 673 F.2d 1169, 1171 (10th Cir. 1982) (per curiam). The court held that 
the Commission’s classification did not involve a fundamental right or an inherently suspect class, and 
that society has a legitimate state interest in ensuring that “prisoners convicted of serious crimes not be 
released before serving their full sentence unless they are rehabilitated.” Id.

The Commission may consider mitigating or aggravating circumstances when determining the of
fense severity level. 28 C.F.R. § 2.20(d) (1980); see Stroud v. United States Parole Comm’n, 668 F.2d 
843, 846-47 (5th Cir. 1982) (although Commission has discretion to consider prisoner’s alcoholism and 
wife’s illness, these factors deemed insignificant compared to prior convictions).

2586. 28 C.F.R. § 2.20(b) (1980). The time ranges fixed by the guidelines are predicated upon good 
institutional adjustment and program progress. Id. There are separate guidelines for youth offenders 
and for prisoners sentenced under a provision of the Narcotic Addict Rehabilitation Act (NARA), 18 
U.S.C. § 4254 (1976); see 28 C.F.R. § 2.20(h)(2) (1980).

This term two circuits disagreed over the weight that the Parole Commission must give to the special 
program and treatment progress of defendants sentenced as narcotics addicts and youth offenders. See 
Allen v. United States Parole Comm’n, 671 F.2d 322, 324 (9th Cir. 1982); Watts v. Hadden, 651 F.2d 
1354, 1377 (10th Cir. 1981). In Allen the Ninth Circuit held that the Parole Commission is not required 
to actively consider a certification of NARA program completion, or provide specific reasons why it 
believes certification is insufficient to warrant release of a prisoner sentenced under NARA. 671 F.2d at 
324. The court reasoned that because the certification does not carry an absolute right to parole, the 
Parole Commission may find that other considerations outweigh the prisoner’s completion of the 
NARA program. Id. In contrast, the Tenth Circuit held in Watts that the Parole Commission must 
consider a youth offender’s response to treatment because the Youth Corrections Act, 18 U.S.C. 
§§ 5005, 5006, 5110-5126 (1976), made such response the primary criteria for determining release on 
parole. 651 F.2d at 1377. The court rejected the Commission’s argument that when Congress enacted 
the 1976 Parole Act it implicitly repealed the Youth Corrections Act’s criteria for parole eligibility. Id. 
at 1375.

2587. 18 U.S.C. § 4206(c) (1976) (Commission may grant or deny parole notwithstanding guidelines 
if good cause exists, provided it gives proper notice to prisoner); see Solomon v. Elsea, 676 F.2d 282, 
287 (7th Cir. 1982) (per curiam) (Commission has discretion to consider amount of drugs defendant 
convicted of possessing and to disregard guidelines suggesting earlier release); Stroud v. United States 
Parole Comm’n, 668 F.2d 843, 846-47 (5th Cir. 1982) (Commission has authority to emphasize prior 
convictions over mitigating circumstances such as defendant’s alcoholism and wife’s poor health when 
determining parole date); Hayward v. United States Parole Comm’n, 659 F.2d 857, 860-61 (8th Cir. 
1981) (Commission has discretion to impose parole decision above guidelines when sophistication of 
offense outweighs institutional adjustment; good cause for deviation means substantial reason), cert, 
denied, 102 S. Ct. 1991 (1982); Warren v. United States Parole Comm’n, 659 F.2d 183, 193, 195 (D.C. 
Cir. 1981) (dictum) (Commission has discretion to change or deviate from guidelines); Arias v. United 
States Parole Comm’n, 648 F.2d 196, 200-01 (3d Cir. 1981) (Commission has discretion to go beyond 
guidelines and consider dismissed indictments).

2588. See Solomon v. Elsea, 676 F.2d 282, 290 (7th Cir. 1982) (per curiam) (denial of parole not 
abuse of discretion when Commission determines that large amount of drugs defendant convicted o 
possessing justified deviation from guidelines recommending early parole); Staege v. United States Pa
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This term in Garcia v. Neagle2SV) the Fourth Circuit reversed a district 
court’s holding that guidelines promulgated by the Parole Commission were 
invalid because they emphasized the defendant’s offense rather than the sen
tence imposed.2589 2590 The Commission had applied its severity of offense guide
lines to give a nonviolent fraudulent offense the same severity rating as an 
offense involving potential injury to life.2591 The Fourth Circuit reversed the 
district court’s invalidation of these guidelines and their application on the 
basis that the district court exceeded its powers under the Parole Act to review 
the Commission’s discretionary parole determinations.2592 It was within the 

role Comm’n, 671 F.2d 266, 268 (8th Cir. 1982) (per curiam) (denial of parole not abuse of discretion 
when Commission reclassified seriousness of offense); Stroud v. United States Parole Comm’n, 668 
F.2d 843, 846-47 (5th Cir. 1982) (denial of parole not abuse of discretion when Commission determines 
that prior convictions outweighed defendant’s alcoholism and wife’s poor health); Garcia v. Neagle, 
660 F.2d 983, 991 (4th Cir. 1981) (denial of parole not abuse of discretion when fraudulent offense 
involving large sum of money placed in category with crimes involving harm to human life); Hayward 
v. United States Parole Comm’n, 659 F.2d 857, 860-61 (8th Cir. 1981) (denial of parole not abuse of 
discretion when Commission determines that unusual sophistication of particular offense outweighed 
institutional adjustment), cert, denied, 102 S. Ct. 1991 (1982); Page v. United States Parole Comm’n, 651 
F.2d 1083, 1085-86 (5th Cir. 1981) (per curiam) (denial of parole not abuse of discretion when Commis
sion decides that drug smuggling offense more serious than rating indicates); Arias v. United States 
Parole Comm’n, 648 F.2d 196, 200 (3d Cir. 1981) (denial of parole not abuse of discretion when Com
mission determines that defendant with previous indictments and prior criminal conduct should not be 
paroled).

Even if the Parole Commission departs from the normal procedures prescribed by the sentencing and 
parole statute, its actions do not violate the statute if they do not prejudice the prisoner. See Staege v. 
United States Parole Comm’n, 671 F.2d 266, 268-69 (8th Cir. 1982) (per curiam) (prisoner’s claim that 
notice of parole denial insufficient because failed to explain sufficiently reclassification of his offense no 
error because defendant answered and not prejudiced); Goodman v. Keohane, 663 F.2d 1044, 1046 
(11th Cir. 1981) (per curiam) (although Commission required to hold revocation hearing within 90 
days, no error to hold within 111 days because delay not prejudicial); Harris v. Day, 649 F.2d 755, 760- 
61 (10th Cir. 1981) (although Commission required to appoint counsel in timely manner, eight month 
delay in appointing counsel not error because delay not prejudicial); Spotted Bear v. McCall, 648 F.2d 
546, 547 (9th Cir. 1980) (although Commission required to hold speedy revocation hearing, delay in 
holding hearing not error because defendant in custody for another charge and thus delay not prejudi
cial); Franklin v. Fenton, 642 F.2d 760, 764 (3d Cir. 1980) (although Commission did not provide 
dispositional review of parole violation warrant within statutorily required 180 days, no error because 
parolee not prejudiced when revocation hearing held within statutorily required 90 days after execution 
of warrant).

2589. 660 F.2d 983 (4th Cir. 1981).
2590. Id. at 985. Federal courts of appeals have upheld state statutes granting state parole boards 

similar discretion to deny parole because of severity of offense. See Artway v. Pallone, 672 F.2d 1168, 
1179 (3d Cir. 1982) (parole board could deny parole on finding that sex offender was presently danger
ous and that illegal conduct might be repeated); United States ex rel. Scott v. Illinois Parole and Pardon 
Bd., 669 F.2d 1185, 1187-88 (7th Cir. 1982) (per curiam) (although parole board may deny parole based 
on seriousness of prisoner’s offense, case remanded for Board to state sufficient reasons for denial).

2591. The defendant had been convicted of three counts of fraud that involved more than $500,000. 
660 F.2d at 985. The Parole Commission’s guidelines rated property offenses not exceeding $500,000 in 
the “Very High” severity of offense category. Id. at 990. Because the prisoner’s offense involved more 
than $500,000, the Commission ranked her offenses as “Greatest I” even though that category included 
only offenses involving potential injury to life. Id. at 990. The Commission classified her offense ac
cording to its notes to the guidelines, id., which state that “if an offense behavior is not listed . . . , the 
proper category may be obtained by comparing the severity of the offense behavior with those of simi
lar offense behaviors listed.” 28 C.F.R. § 2.20 notes, at 92 (1981). Because of this application of the 
severity of offense rating, the Commission denied her parole until two-thirds of her prison sentence had 
been served. 660 F.2d at 985. The district court held that this violated the Parole Act and constituted an 
abuse of discretion. Id. at 986.

2592. 660 F.2d at 989. The Fourth Circuit agreed with the Commission that there was no statutory or 
constitutional prohibition against rating non-violent fraudulent offenses involving large sums of money 
equal in severity to offenses involving injury or loss of life. Id. at 987. The court emphasized that 
because the Commission’s promulgation and application of guidelines could be reviewed only when the 
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Commission’s discretion to create a parole policy that considered the nature of 
the offense and the characteristics of the offender, and not the sentence 
imposed.2593

Commission abused its discretion, the district court had exceeded the proper scope of judicial review. 
Id. at 988.

2593. Id. at 991. The Fourth Circuit found no indication that Congress intended the sentence im
posed to be the primary basis for parole decisions. Id.

2594. See supra note 2583 (discussing ex post facto challenges).
2595. See id. (discussing split in circuits).
2596. Artez v. Mulcrone, 673 F.2d 1169, 1170 (10th Cir. 1982) (per curiam); United States v. Ferri, 

652 F.2d 325, 325-26 (3d Cir. 1981); Staege v. United States Parole Comm'n, 671 F.2d 266, 269 (8th Cir. 
1982) (per curiam) (prisoner claimed Commission’s refusal to have state and federal sentences run 
concurrently for parole purposes frustrated intent of sentencing judge).

2597. 442 U.S. 178 (1979).
2598. Id. at 190. The district judge who sentenced Addonizio to a 10-year term for extortion and 

conspiracy expected that the defendant would be eligible for parole after serving one-third of his sen
tence. Id. at 180-81 & 181 n.3. Under the Commission’s new guidelines, which place added emphasis 
on the severity of the offense, the Commission twice denied Addonizio parole based on the seriousness 
of his crimes. Id. at 182.

2599. Id. at 186.
2600. Id. . . ,
2601. Staege v. United States Parole Comm’n, 671 F.2d 266, 269 (8th Cir. 1982) (per curiam) (Parole 

Commission may disregard sentencing court’s recommendation on parole because trial court has no 
enforceable expectations); Artez v. Mulcrone, 673 F.2d 1169, 1170-71 (10th Cir. 1982) (per curiam) 
(trial judge has no enforceable expectations as to date when prisoner would be released on parole; 
Commission has discretion to determine whether individual will serve sentence inside or outside prison 
walls); Page v. United States Parole Comm’n, 651 F.2d 1083, 1086 (5th Cir. 1981) (per curiam) (trial 
judge has no enforceable expectations as to defendant’s parole release date).

2602. Greenholtz v. Inmates of the Neb. Penal & Correctional Complex, 442 U.S. 1, 12 (1979) (pris
oner entitled to due process protection because Nebraska parole statute created legitimate expectation 
°f2603.1 442 U.S. 1 (1979). The court based its holding on the unique structure and language of the

Prisoners sentenced prior to the enactment of the 1976 Act frequently have 
challenged the Commission’s denial of release under the guidelines on two 
grounds. First, prisoners have claimed that the Commission’s application of 
the guidelines to them violates the ex post facto clause of the Constitution.2594 
Courts of appeals have split over this issue.2595 Second, prisoners have claimed 
that they are being subjected to a longer sentence because trial judges based 
their sentences on a supposition that prisoners would be eligible for early re
lease if they compiled good institutional records.2596 2597 In United States v. Ad
donizio however, the Supreme Court already has held that a federal 
prisoner may not seek resentencing on the ground that the Parole Commis
sion’s application of the new parole release guidelines frustrated the intentions 
of the sentencing judge.2598 The Court ruled that the frustration of the sentenc
ingjudge’s subjective intentions is not a proper basis for collateral review of an 
otherwise valid sentence2599 and that the sentencing judge’s incorrect expecta
tions concerning future parole determinations do not constitute so fundamen
tal an error as to render the entire proceeding invalid.2600 Last term several 
circuit courts applied Addonizio, holding that the sentencing judge’s expecta
tions of when the prisoner may be paroled has no role in the Parole Commis
sion’s determination of when the prisoner will be eligible for parole.2601

A prisoner is entitled to due process in parole determinations only when he 
has a legitimate expectation of parole.2602 In Greenholtz v. Inmates of the Ne
braska Penal and Correctional Complex'1^ the Supreme Court held that the 
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Nebraska statute governing parole determinations* 2604 created a legitimate ex
pectation of parole by directing the parole board to release an inmate unless it 
finds that certain statutory conditions are met.2605 In approving Nebraska’s 
procedure calling for informal hearings and a statement of reasons to the pris
oner for parole denial, the Court held that a parole board need not conduct a 
formal hearing for every inmate eligible for parole.2606 Nor does due process 
require a full written explanation of the evidence on which the parole board 
relied in reaching its decision.2607 The Court also held that the mere possibility 
of parole, as distinguished from a legitimate expectation of parole, does not 
entitle an inmate to due process protection in the parole determination.2608 2609

Nebraska statute. Id. at 12. The Court emphasized, however, that a case-by-case analysis, relying on 
the language of each state statute, would be necessary to determine whether due process protections 
should apply to parole release decisons. Id.

2604. The statute at issue in Greenholtz provided that:
(I) Whenever the Board of Parole considers the release of a committed offender who is eligi
ble for release on parole, it shall order his release unless it is of the opinion that his release 
should be deferred because:
(a) There is a substantial risk that he will not conform to the conditions of parole;
(b) His release would depreciate the seriousness of his crime or promote disrespect for the law;
(c) His release would have a substantially adverse effect on institutional discipline; or
(d) His continued correctional treatment, medical care, or vocational or other training in the 
facility will substantially enhance his capacity to lead a law-abiding life when released at a 
later date.

Neb. Rev. Stat. § 83-1,114(1) (1976) (emphasis added).
2605. 442 U.S. at 12; see supra note 2604 (quoting Nebraska statute).
2606. 442 U.S. at 14, 16 (Nebraska statute that provides two informal hearings to inmate eligible for 

parole satisfies due process); see also Williams v. Missouri Bd. of Probation and Parole, 661 F.2d 697, 
700 (8th Cir. 1981) (inmates of Missouri penal institution must be advised of adverse information in 
their file that may lead to an unfavorable decision on parole release and be given an opportunity to 
address it), cert, denied, 102 S. Ct. 1621 (1982).

2607. 442 U.S. at 15-16. But cf. Solomon v. Elsea, 676 F.2d 282, 286 (7th Cir. 1982) (per curiam) (due 
process requires that United States Parole Commission set forth statement summarizing grounds for 
denial of parole and essential facts upon which Commission’s inferences are based).

2608. The prisoners in Greenholtz claimed they were entitled to due process because when the state 
provided for the possibility of parole, a constitutionally protected liberty interest was created. 442 U.S. 
at 8-9. They based their argument on the analogy between parole determination and parole revocation, 
for which there is due process protection under Morrissey v. Brewer, 408 U.S. 471 (1972). 442 U.S. at 9. 
In rejecting this argument, the Court emphasized the differences between parole denial, which fore
closes a.potential liberty, and parole revocation, which forecloses an actual liberty. Id. at 9-11. A con
victed person has no constitutional right to be conditionally released before the expiration of a valid 
sentence. Id. at 7. Therefore, denial of a prisoner’s abstract hope or unilateral expectation of release is 
not the type of deprivation of liberty or property that is entitled to due process protection. Id.

2609. 452 U.S. 458 (1981).
2610. Id. at 465.
2611. Id. The Court observed that, despite the frequency with which states grant petitions for par

don, a petition for commutation is merely an appeal for clemency that creates no constitutionally pro
tected interest. Id.

2612. Id. at 461.

Last term in Connecticut Board of Pardons v. Dumschat2bW the Supreme 
Court distinguished a legitimate statutory expectation of parole release from a 
statistical expectation of a pardon.2610 Citing Greenholtz, the Court held that 
the Connecticut pardon procedure did not create a constitutional right to com
mutation,2611 despite the Board’s record of ruling favorably on approximately 
seventy-five percent of commutation applications.2612 Unlike the statute at is
sue in Greenholtz, the Connecticut statute endowed the pardon board with un
limited discretion and therefore does not engender a constitutionally 
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enforceable expectation of parole.2613
This .term in Jago v. Van Curen2(,iA the Supreme Court held that when a 

parole statute itself does not create a legitimate expectation of release, the pa
role board’s notice to the prisoner that it has ordered his release does not create 
a constitutionally protected liberty interest.2615 Relying upon Greenholtz and 
Dumschat, the Court held that the parole board could rescind its parole order 
without a hearing because the prisoner had no protected liberty interest in the 
board’s order.2616 The Court interpreted the Ohio statute involved in Jago to 
provide that parole determinations are wholly within the discretion of the pa
role board.2617 The Court explained that it would not hold that the parole 
board’s decision created a protected liberty interest because such a holding 
“would severely restrict the necessary flexibility of prison administrators and 
parole authorities.”2618

Several courts of appeals have applied Greenholtz to reject claims alleging 
violations of procedural due process in parole determinations.2619 This term in

2613. Id. at 466.
2614. 102 S. Ct. 31 (1981) (per curiam).
2615. Id. at 35-36. Ohio had a “shock parole” statute which provided for the early release of first 

offenders who had served more than six months in prison for nonviolent crimes. Id. at 32; see Ohio 
Rev. Code Ann. § 2967.31 (Page 1982). Pursuant to this statute, the parole board interviewed the 
prisoner and ordered his release. 102 S. Ct. at 32. After the prisoner had attended prerelease classes 
and was measured for civilian clothes, the board rescinded its order without a hearing because the 
prisoner had misrepresented the amount of money he had embezzled and his plans after release. Id. at 
32-33. The Sixth Circuit accepted the prisoner’s argument that rescission of a parole determination is 
like a parole revocation for which Morrissey v. Brewer, 408 U.S. 471 (1972), requires due process pro
tection. Van Curen v. Jago, 641 F.2d 411, 415, 416 (6th Cir. 1981). The Sixth Circuit went on to apply 
Perry v. Sindermann, 408 U.S. 593 (1972), in which the Supreme Court held that “mutually explicit 
understandings” about a protected interest may give rise to a right to due process. 641 F.2d at 416 
(citing Perry v. Sindermann, 408 U.S. 593, 601 (1972)) (mutually explicit understandings about tenured 
professor’s contract renewal may give rise to protected interest that state may not take away without 
due process). The Supreme Court reversed the Sixth Circuit, however, holding that contract principles 
such as the one developed in Perry v. Sindermann “do not . . . lend themselves to determining the 
existence of constitutionally protected liberty interests in the setting of prisoner parole.” 102 S. Ct. at 34.

2616. 102 S. Ct. at 35-36.
2617. Id. at 33; see Ohio Rev. Code Ann. § 2967.31 (Page 1981). The Ohio Statute provides in 

part:
Notwithstanding any other provision for determining parole eligibility, a prisoner confined in 
a state penal or reformatory institution may be released on parole at any time after serving six 
months in the custody of the department of rehabilitation and correction, when all of the 
following apply:

(A) The offense for which the prisoner was sentenced was an offense other than aggra
vated murder or murder.

(B) The prisoner has not previously been convicted of any felony for which, pursuant to 
sentence, he was confined for thirty days or more in a penal or reformatory institution in 
this state or in a similar institution in any other state or the United States.

(C) The prisoner is not a dangerous offender as defined in section 2929.01 of the Revised 
Code.

(D) The prisoner does not need further confinement in a penal or reformatory institution 
for his correction or rehabilitation.

(E) The history, character, condition, and attitudes of the prisoner indicate that he is 
likely to respond affirmatively to early release on parole, and is unlikely to commit another 
offense.

Id.
2618. 102 S. Ct. at 34-35. . , . . ,
2619. See Artway v. Pallone, 672 F.2d 1168, 1180 (3d Cir. 1982) (no due process violation in parole 

denial when no protected liberty interest created by state parole statute); United States ex rei. Scott v. 
Illinois Parole and Pardon Bd„ 669 F.2d 1 185, 1188 (7th Cir. 1982) (per curiam) (Illinois statute that is 
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Staton v. Wainwright* 2620 the Fifth Circuit found that the Florida parole sys
tem2621 satisfies due process requirements.2622 The Court rejected the pris
oner’s allegation that the institution’s refusal to grant him an initial parole 
interview in the time required by Florida law violated his due process 
rights.2623 The court reasoned that although Florida’s parole scheme estab- 
fished objective criteria for determining parole, the language was qualified by 
giving the Florida Parole Commission substantial discretion to grant pa
role.2624 This distinguishes the Florida statute from the statute in Greenholtz, 
and accordingly the Florida statute created no protected liberty interest under 
the rationale of Greenholtz 2625

mirror image of statute in Greenholtz creates legitimate expectation of parole in prisoner); Staton v. 
Wainwright, 665 F.2d 686, 687 (5th Cir.) (Florida statute creates no constitutionally protected interest 
in a parole interview), cert, denied, 102 S. Ct 1757 (1982).

In Solomon v. Elsea, 676 F.2d 282 (7th Cir. 1982) (per curiam), the Seventh Circuit held that the 
mandatory language of the Federal Parole Statute created a legitimate expectation of parole. Id. at 
285. The court found, however, that the due process clause was not violated because the Commission’s 
statement of reasons for parole denial was constitutionally sufficient. Id. at 285-86.

2620. 665 F.2d 686 (5th Cir.), cert, denied, 102 S. Ct. 1757 (1982).
2621. The Florida parole statute provided in pertinent part:

No person shall be placed on parole until and unless the commission shall find that there is 
reasonable probability that, if he is placed on parole, he will live and conduct himself as a 
respectable and law-abiding person and that his release will be compatible with his own wel
fare and the welfare of society. No person shall be placed on parole unless and until the 
commission is satisfied that he will be suitably employed in self-sustaining employment, or 
that he will not become a public charge.

Fla. Stat. § 947.18 (1977).
2622. 665 F.2d at 688; accord Hunter v. Florida Parole & Probation Comm’n, 674 F.2d 847, 848 

(11th Cir. 1982) (per curiam) (Staton conclusively determined that Florida parole statute created no 
liberty interest; defendant’s due process claim rejected).

2623. 665 F.2d at 688. The defendant brought this claim under 42 U.S.C. § 1983 (1976), seeking 
compensatory and punitive damages for the denial of his alleged due process rights. 665 F.2d at 688.

2624. 665 F.2d at 688.
2625. Id.
2626. 669 F.2d 1185 (7th Cir. 1982) (per curiam).
2627. The Illinois parole statute provides in part:

The Board shall not parole a person eligible for parole if it determines that:
(1) there is a substantial risk that he will not conform to reasonable conditions of parole; or
(2) his release at that time would deprecate the seriousness of his offense or promote disrespect 
for the law; or
(3) his release would have a substantial adverse effect on institutional discipline.

III. Rev. Stat. ch. 38, § 1003-3-5(c) (1979) (emphasis added).
2628. 669 F.2d at 1190.
2629. Id. at 1187. The Parole Board denied the petitioner’s request for the stated reason that his 

release would deprecate the seriousness of his offense. Id.
2630. Id. at 1188. The court noted that the Illinois statute could be read as creating a legitimate 

expectation of parole, or it could be read merely as a statement of legitimate reasons for which the 
Board must deny parole. Id. at 1189. The court concluded, however, that the Council Commentary 

In United States ex rel. Scott v. Illinois Parole & Pardon Board2626 the Sev
enth Circuit held that the Illinois parole statute2627 creates a legitimate expec
tation of parole because it directs the parole board not to grant parole if it finds 
one of the statutorily specified grounds for denial.2628 The prisoner had 
claimed the Illinois parole board had violated his due process rights by deny
ing his request for parole.2629 The Seventh Circuit considered the Illinois pa
role statute to be the mirror image of the statute in Greenholtz,2630 and 
remanded for the district court to determine whether the board’s stated reasons 
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for denial were sufficient under the Illinois parole statute.2631

and the Board’s own rules place the former construction on the statute, and required that the Board 
release an inmate who is eligible for parole unless one of the specified reasons for denial is foundJiZ

2631. Id. at 1191-92. According to the court, the statement of reasons must be sufficient to enable a 
court to determine whether parole has been denied for an impermissible reason or for no reason at all. 
Id. at 1191.

2632. 18 U.S.C. § 4213(a) (1976).
2633. Id. § 4214(c). This term two circuits held, however, that when a parolee is in custody for 

another offense, the parole revocation hearing need not be held within the 90-day period because the 
delay does not prejudice the parolee. Goodman v. Keohane, 663 F.2d 1044, 1046 (11th Cir. 1981) (per 
curiam); Doyle v. Elsea, 658 F.2d 512, 517 (7th Cir. 1981) (per curiam).

2634. See Goodman v. Keohane, 663 F.2d 1044, 1046 (11th Cir. 1981) (per curiam) (failure to 
demonstrate prejudice precludes relief); Doyle v. Elsea, 658 F.2d 512, 517 (7th Cir. 1981) (per curiam) 
(same); Spotted Bear v. McCall, 648 F.2d 546, 547 (9th Cir. 1980) (same).

2635. 429 U.S. 78 (1976).
2636. Id. at 87. The Commission derives its authority from 18 U.S.C. § 4214 (b)(1) (1976). Instead of 

staying execution of a parole revocation warrant, the Commission may decide, after a hearing, to dis
miss the warrant or to revoke parole immediately so that the parole violation term runs concurrently 
with the sentence for the subsequent conviction. Id. , see Doyle v. Elsea, 658 F.2d 512, 514-15 (7th Cir. 
1981) (per curiam) (Commission has discretion to order parole violator’s term to run consecutively with 
new sentence imposed while on parole and may order forfeiture of good-time credit); Harris v. Day, 
649 F.2d 755, 760 (10th Cir. 1981) (Commission has discretion to order unexpired time on parole viola
tor’s original sentence either to run consecutively or concurrently with new sentence imposed); cf. 
Franklin v. Fenton, 642 F.2d 760, 762-63 (3d Cir. 1980) (Commission may defer parole revocation 
pending outcome of subsequent prosecution).

If the Commission delays execution of the revocation warrant until after the prisoner has served his 
sentence for the intervening offense, due process does not require that the prisoner receive an immedi
ate revocation hearing because the prisoner’s confinement results from the intervening conviction and 
not from the parole revocation. Moody v. Daggett, 429 U.S. 78, 86-87 (1976). Eventual execution of 
the parole revocation warrant and subsequent custody thereunder, however, triggers a loss of liberty 
protected by due process. Id. at 87. Delaying the execution of the warrant permits the Commission to 
consider the prisoner’s institutional record while serving his sentence for the intervening offense at the 
revocation hearing. Id. at 89.

2637. 18 U.S.C. § 4214(b)(1) (1976).
2638. See Maslauskas v. United States Board of Parole, 639 F.2d 935, 938 (3d Cir. 1980) (Commis

sion’s failure to hold dispositional review within 180 days ordinarily warrants court order to compel 
review; release appropriate remedy only if delay unreasonable and prejudicial to protected interest).

2639. 408 U.S. 471 (1972).

When a federal parolee is alleged to have violated the conditions of his pa
role, the federal Parole Commission may issue a summons ordering the pa
rolee to appear or it may issue a warrant and recommit the parolee.2632 The 
Commission must conduct a parole revocation hearing within ninety days after 
recommitting any parolee who either waives the right to a preliminary hearing, 
admits violating parole conditions, or is convicted for a crime committed while 
on parole.2633 If the Commission fails to meet this deadline, however, a pris
oner will be released from confinement only upon a showing of prejudice.2634 
In Moody v. Daggett2635 the Supreme Court held that if a parolee is convicted 
for a crime committed while on parole, the Commission may issue a parole 
revocation warrant but stay its execution until the prisoner has served his sen
tence for the crime committed during parole.2636 Federal parolees who have 
such a detainer lodged against them may submit to the Commission written 
information prepared with the assistance of counsel.2637 If the Commission 
fails to review the detainer within 180 days, the prisoner may seek mandamus 
to compel review.2638

In Morrissey v. Brewer2639 the Supreme Court established that due process 
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protection applies to a parole revocation proceeding.2640 Although parolees 
are subject to many restrictions that other citizens normally do not suffer,2641 
they enjoy a conditional liberty,2642 including many rights usually protected by 
due process.2643 Moreover, parolees rely on an implicit promise that their pa
role will be revoked only if they violate their parole conditions.2644 Thus, due 
process requires that parole be revoked only through a procedure designed to 
ensure that the finding of a violation is factually correct and that the discre
tionary decision to recommit the parolee to prison is based on an accurate 
assessment of his behavior.2645

The Court in Morrissey established due process requirements for each of the 
two stages in the typical parole revocation proceeding.2646 First, shortly after a 
parolee is arrested for violating his parole conditions, he must receive a prelim
inary hearing to determine whether there is probable cause to believe that he 
has violated his parole conditions.2647 If the parolee has been convicted of a 
crime while on parole, however, due process does not require a preliminary 
hearing because the conviction establishes probable cause of a parole viola
tion.2648 Second, if probable cause has been established, the parole authority 
must hold a revocation hearing, if the parolee so desires, within a reasonable

2640. Id. at 482 (parolees’ liberty interest protected by fourteenth amendment).
2641. See supra note 2567 (discussing parole restrictions).
2642. See Morrissey v. Brewer, 408 U.S. at 480 (parolees’ liberty not absolute but conditional on 

observance of special parole restrictions).
2643. Id. at 482 (parolees’ liberty, although indeterminate, permits parolees wide range of activities 

enjoyed by public; termination of parole inflicts grievous loss and deserves due process protection).
2644. Id.
2645. Id. at 484. Parole revocation involves a two-step inquiry: first, whether the parolee has vio

lated the parole conditions, and second, whether he should be recommitted to prison. Id. at 479-80. 
The first question involves a retrospective factual determination of whether the conditions of parole 
were violated. Id. at 480. The second question is more complex, requiring the board to predict the 
parolee’s ability to live in society. Id.

2646. 408 U.S; at 485.
2647. Id. The hearing officer may not have any connection with the case. Id. The parolee must be 

given notice of the hearing and an explanation of its purpose. Id. at 486-87. If the hearing officer 
determines that probable cause exists to hold the parolee for a final revocation decision, he must make 
a summary of the proceedings and a statement of the reasons and evidence supporting the finding of 
probable cause. Id. at 487. The fifth amendment prohibition against double jeopardy does not bar a 
proceeding to revoke parole based on criminal charges for which the defendant was never convicted. 
See United States ex rel. Carrasquillo v. Thomas, 527 F. Supp. 1105, 1109 (S.D.N.Y. 1981) (no double 
jeopardy violation when parole revocation proceeding held based on charges contained in indictment 
dismissed with prejudice; in dictum court stated no double jeopardy bar when parole proceeding held 
based on charges for which parolee was acquitted), affd, (STI F.2d 225 (2d Cir. 1982). If no preliminary 
hearing is held, the parolee may be entitled to damages for the deprivation of his due process rights. 
See Wölfel v. Sanborn, 666 F.2d 1005, 1006 (6th Cir. 1982) (defendant entitled to damages when held 
for 27 days without preliminary hearing to determine probable cause of parole violation).

2648. Moody v. Daggett, 429 U.S. 78, 86 n.7 (1976) (preliminary hearing unnecessary because con
viction for crime committed while on parole sufficient probable cause of parole violation); see Doyle v. 
Elsea, 658 F.2d 512, 516 (7th Cir. 1981) (per curiam) (preliminary hearing unnecessary when defendant 
accused of and in custody for crime committed while on parole, even though not convicted); Terry v. 
Rucker, 649 F.2d 563, 564 (8th Cir. 1981) (per curiam) (need for preliminary hearing obviated when 
defendant convicted of crimes committed while on parole); cf. Kenner v. Martin, 648 F.2d 1080, 1081 
(6th Cir. 1981) (per curiam) (state parolee has no right to prompt revocation hearing on parole violation 
warrant based on intervening conviction and imprisonment for federal offense). An additional reason 
why a preliminary hearing is not required is that if a parolee is already incarcerated for a conviction for 
a crime he committed on parole, the issuance of a parole violation warrant does not deprive the parolee 
of liberty. Moody v. Daggett, 429 U.S. 78, 86 n.7 (1976). 
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time after the parolee has been taken into custody.2649 At this hearing the 
parolee has an opportunity to show either that the violation did not occur or 
that mitigating circumstances should prevent revocation.2650 A “neutral and 
detached” body, such as a parole board, must make the revocation deci
sion.2651 This body is required to make a written statement of the evidence 
and the reasons supporting the revocation of parole.2652

PROBATION

The Federal Probation Act2653 authorizes a judge imposing a sentence for an 
offense not punishable by death or life imprisonment2654 to suspend either the 
imposition or the execution of the sentence2655 and to place the offender on 
conditional probation2656 for a period not exceeding five years.2657 If the maxi
mum term for the offense is greater than six months, the Act also permits the 
judge to impose a split sentence by ordering the defendant to serve up to six 
months in prison, suspending the remainder of the sentence, and granting pro
bation.2658 Although the sentencing judge may grant probation for a period 
longer than the original sentence or the maximum prison term permitted by

2649. See Morrissey v. Brewer, 408 U.S. at 488 (two-month delay not necessarily unreasonable); 
Doyle v. Elsea, 658 F.2d 512, 516 (7th Cir. 1981) (per curiam) (three-month delay reasonable); cf. 
Spotted Bear v. McCall, 648 F.2d 546, 547 (9th Cir. 1980) (failure to hold speedy revocation hearing 
when in custody for another crime does not prejudice defendant).

Before the revocation hearing the parolee must receive written notice of the alleged parole violation. 
408 U.S. at 487-89. At the hearing the evidence against the parolee must be disclosed, and the parolee 
must be given an opportunity to present witnesses and documentary evidence. Id. In addition, he must 
be allowed to cross-examine witnesses unless the hearing officer specifically finds good cause for 
preventing such confrontations. Id.

2650. Id. at 488.
2651. Id. at 489.
2652. Id. at 488-89.
2653. 18 U.S.C. § 3651 (1976).
2654. This term the District of Columbia Circuit addressed the issue of whether the Federal Proba

tion Act, 18 U.S.C. § 3651 (1976), applies when the defendant is convicted in the federal district court 
under the criminal law of the District of Columbia. In United States v. Garnett, 653 F.2d 558 (D.C. 
Cir. 1981), the defendant was charged in the United States District Court for the District of Columbia 
with one count of armed robbery under both District of Columbia and federal law, and with three other 
counts under District of Columbia law. Id. at 559. The defendant pled guilty to the count of armed 
robbery under District of Columbia law, which carries a maximum penalty of life imprisonment. Id.. 
District of Columbia law permits the Superior Court of the District of Columbia to grant probation, 
without limiting the offenses for which probation may be granted as does the Federal Probation Act. 16 
D.C. Code Ann. § 710 (1973). The trial judge sentenced the defendant to three to nine years’ impris
onment, but refused to grant probation, stating that, “this is not an offense subject to probation.” 653 
F.2d at 559-60. On appeal the defendant argued that the trial court was mistakenly applying the Fed
eral Probation Act, which forbids probation for offenses punishable by life imprisonment such as 
armed robbery. 653 F.2d at 560. The circuit court remanded the case for the trial court to clarify 
whether it was applying federal or state law when denying probation, and deferred ruling on the issue 
of whether the Federal Probation Act applies to District of Columbia offenses. Id. at 562.

2655 653 F.2d at 562. The sentencing judge has wide discretion in deciding whether to suspend or 
impose the sentence. See United States v. Caesar, 632 F.2d 645, 646 (5th Cir. 1980) (judge’s decision to 
sentence paraplegic to imprisonment rather than probation on basis of defendant’s history of antisocial 
behavior not abuse of discretion).

2656. 18 U.S.C. § 3651 (1976). The sentencing judge must determine that probation will serve the 
ends of justice and the best interests of the public and the defendant. Id.

2657. AZ; .iw United States v. Espindola, 650 F.2d 1064, 1065 (9th Cir. 1981) (per curiam) (five-year 
probation term begins running on release from confinement, not on date of sentencing).

2658. 18 U.S.C. § 3651 (1976).
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the substantive criminal statute,2659 the judge may not order the defendant to 
begin probation prior to imprisonment and then to resume probation after his 
release.2660

Although the sentencing judge has discretion to impose terms and condi
tions of probation,2661 any conditions must bear a reasonable relation to the 
rehabilitation of the probationer and to the protection of the public.2662 Un
necessarily severe or overbroad probation conditions have been held to violate 
this standard.2663 Further, conditions must be sufficiently specific to provide 
the probationer with notice of what acts will cause the loss of liberty.2664

Conditions that restrict constitutional rights are subject to careful scru
tiny2665 Last term in United States v. Lowe2666 a group of political protesters 
claimed that the terms of their probation were unconstitutional.2667 The de
fendants were fined and sentenced for unlawfully entering a naval base, where 
they conducted a political protest.2668 The sentencing judge placed them on

2659. United States v. Nunez, 573 F.2d 769, 771-72 (2d Cir.), cert, denied, 436 U.S. 930 (1978).
2660. See United States v. Brown, 555 F.2d 407, 424 n.43 (5th Cir. 1977) (dictum) (error to bifurcate 

probation on one count into pre- and post-incarceration terms, in effect ordering probation to run both 
concurrently and consecutively with prison terms imposed for conviction on other counts because pa
role revocation in post-incarceration period could lead to additional imprisonment; no statute or rule 
justifies such bifurcation), cert, denied, 435 U.S. 904 (1978).

2661. United States v. Stine, 675 F.2d 69, 71 (3d Cir.), cert, denied, 102 S. Ct. 3493 (1982); United 
States v. Carson, 669 F.2d 216, 217 n.2 (5th Cir. 1982); United States v. Margala, 662 F.2d 622, 627 (9th 
Cir. 1981), cert, denied, 102 S. Ct. 3484 (1982); United States v. Lowe, 654 F.2d 562, 567 (9th Cir. 1981).

2662. United States v. Consuelo-Gonzalez, 521 F.2d 259, 262-64 (9th Cir. 1975); jee United States v. 
Stine, 675 F.2d 69, 72 (3d Cir.) (probation condition requiring psychological counseling may promote 
rehabilitation and decrease harm to society), cert, denied, 102 S. Ct. 3493 (1982); United States v. Car- 
son, 669 F.2d 216, 217-18 (5th Cir. 1982) (probation condition requiring defendant convicted of fraud 
to repay money even though debt discharged in bankruptcy serves purposes of rehabilitation and re
form and protects community’s interest in having victims of crime made whole); United States v. Mar
gala, 662 F.2d 622, 627 (9th Cir. 1981) (probation conditions requiring defendant convicted of fraud to 
forfeit pension benefits and surrender stock may serve rehabilitative purpose), cert, denied, 102 S. Ct. 
3484 (1982); United States v. Lowe, 654 F.2d 562, 567 (9th Cir. 1981) (probation conditions prohibiting 
persons convicted of illegal entry onto naval base from approaching within 250 feet of base serves ends 
of rehabilitation and protection of public); Federal Probation Act, 18 U.S.C. § 3651 (1976) (probation 
must serve ends of justice and best interests of public and defendant).

2663. See Higdon v. United States, 627 F.2d 893, 898 (9th Cir. 1980) (probation condition requiring 
soldier convicted of illegal kickbacks to forfeit all assets and work without pay for 6,200 hours unneces
sarily harsh because not reasonably related to rehabilitation of offender or protection of public); United 
States v. Patterson, 627 F.2d 760, 761 (5th Cir. 1980) (per curiam) (probation condition prohibiting tax 
violator from advocating disobedience of any law unnecessarily harsh because overbroad; condition 
modified to proscribe advocating disobedience of Internal Revenue Code), cert, denied, 450 U.S. 925 
(1981); United States v. Smith, 618 F.2d 280, 282 (5th Cir.) (per curiam) (same), cert, denied, 449 U.S. 
868 (1980).

2664. See United States v. Torrez-Flores, 624 F.2d 776, 783 (7th Cir. 1980) (trial judge’s warning to 
defendant, conditioning probation on truthfulness of defendant’s assurances of no prior criminal rec
ord, constituted sufficient notice to permit probation revocation when prior criminal record discovered); 
United States v. McDonough, 603 F.2d 19, 24 (7th Cir. 1979) (probation condition requiring tax viola
tor to file corrected tax forms for past, present, and future years not impermissibly vague).

2665. See United States v. Stine, 675 F.2d 69, 72 (3d Cir.) (imposition of probation conditions will be 
carefully reviewed when conditions might infringe rights of privacy and mentation), cert, denied, 102 S. 
Ct. 3493 (1982); United States v. Lowe, 654 F.2d 562, 567 (9th Cir. 1981) (exercise of discretion in 
imposing probation reviewed carefully when conditions restrict fundamental rights of free speech and 
association).

2666. 654 F.2d 562 (9th Cir. 1981).
2667. Id. at 567.
2668. Id. at 564. The defendants had participated in a premeditated entry upon a naval submarine 

base to protest the government’s maintenance of the Trident weapons systems. Id. They were charged 
with and convicted of unlawful entry upon navy property in violation of 18 U.S.C. § 1382 (1976). 654 
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probation, subject to the condition that they not go within 250 feet of the naval 
base.* 2669 The Ninth Circuit rejected the defendants’ argument that this condi
tion violated their first amendment rights of speech and association.2670 The 
court decided that the condition reasonably met the goals of rehabilitation and 
protection of the public2671 and that the condition was a less restrictive alterna
tive than imprisonment or some greater limitation upon the defendants’ rights 
of movement, speech and association.2672

F.2d at 564. The numerous defendants received various fines and sentences, but the court suspended 
the sentences for most of the defendants, Id.

2669. 654 F.2d at 567-68.
2670. Id.
2671. Id. at 567. Although such a limitation on the political activities of an ordinary citizen would 

be improper, probationers are subject to restrictions that ordinary persons are not. Id. The court did 
note that the trial judge did not forbid participation in anti-nuclear speech or in the anti-nuclear move
ment. Id.

The dissent argued that the probation condition impermissibly infringed the defendants’ constitu
tional rights and was not carefully tailored to meet the goals of rehabilitation or public safety. Id. at 
568-69 (Boochever, J., concurring in part and dissenting in part). According to the dissent, the review
ing court should have recognized that the minimal probational benefits were unwarranted when 
weighed against the substantial infringement imposed and invalidated the condition. Id. at 569.

2672. Id. at 568.
2673. United States v. Stine, 675 F.2d 69 (3d Cir.), cert, denied, 102 S. Ct. 3493 (1982).
2674. Id.
2675. Id. at 70. After the defendant had been convicted for illegally receiving firearms and sen

tenced to three years’ imprisonment, his sentence was suspended and he was placed on five years of 
probation. Id. Initially Stine cooperated with the counseling requirement, but later refused to partici
pate and had his probation revoked. Id. Stine thereafter challenged the constitutionality of the condi
tion. Id.

2676. Id.
2677. Id. at 71. Courts may impose limits on probationers from which other persons are free as long 

as these limitations are reasonably related to the goals of probation. Id.
2678. Id. at 72.
2679. Id. at 71. The petitioner had not been threatened with seclusion or the injection of psycho

chemical drugs, nor was there any intrusion into his family life, marital relations, or bodily integrity.

2680. 18 U.S.C. § 3651 (1976); see United States v. Carson, 669 F.2d 216. 217 (5th Cir. 1982) (condi
tion requiring defendant to make restitution to defrauded party permissible even though defendant 
bankrupt); United States v. Margala, 662 F.2d 622, 627 (9th Cir. 1981) (conditions requiring defendant 
to forfeit pension benefits and surrender stocks permissible because serve rehabilitative purpose), cert, 
denied, 102 S. Ct. 3484 (1982); but cf. United States v. Touchet, 658 F.2d 1074, 1076 (5th Cir. 1981) (per 
curiam) (condition requiring defendant to pay tax deficiency impermissible because sum had not been 
determined or established in legal proceedings).

This term the Third Circuit also rejected a petitioner’s claim that a proba
tion condition impermissibly restrained his constitutional rights.2673 2674 In United 
States v. Stine2b14 the petitioner challenged a condition requiring that he par
ticipate in a program of psychological counseling,2675 on the grounds that this 
condition infringed his rights of privacy and mentation.2676 The Third Circuit 
held that the trial court’s imposition of this condition was not an abuse of 
discretion because it was reasonably related to the ends of rehabilitation and 
public safety.2677 The court noted that it was not holding that a psychological 
counseling condition could never be an infringement of the constitutional right 
of privacy.2678 The court merely held that there was no severe intrusion upon 
the defendant’s rights in the case before it.2679

Probation may be conditioned upon the payment of fines, the restitution to 
aggrieved parties for actual damages or loss, or the support of persons for 
whom the defendant is legally responsible.2680 This term the Ninth Circuit 
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held in United States v. Margala1™' that a trial court could impose probation 
conditions requiring a defendant convicted of securities and mail fraud to for
feit his retirement pension benefits and surrender all stocks acquired during his 
employment at the defrauded company.2682 In contrast, the Fifth Circuit in 
United States v. Touchet1™3 held that a defendant convicted of attempted in
come tax evasion could not be required to pay tax deficiencies as a probation 
condition.2684 The Fifth Circuit reasoned that a trial court may not condition 
probation upon payment of a sum that has not been conclusively determined 
in either a civil or criminal proceeding.2685

A court may revoke probation if the probationer fails to comply with the 
conditions of probation even if the improper conduct does not involve antiso
cial or dangerous behavior.2686 In Gagnon v. Scarpelli1™1 the Supreme Court

2681. 662 F.2d 622 (9th Cir. 1981).
2682. Id. at 627. The defendant had acquired the stocks and the pension benefits from the same 

company that he was convicted of defrauding. Id. The Ninth Circuit reasoned that these conditions 
may serve a rehabilitative purpose by requiring the defendant to sever his ties with the defrauded 
corporation. Id. In response to Margala’s claim that such conditions would exhaust his savings, the 
court remarked that Margala failed to show that he would be ruined or that the harshness was not 
justified. Id.

2683. 658 F.2d 1074 (5th Cir. 1981) (per curiam).
2684. Id. at 1076. The trial court had ordered the defendant to pay the tax deficiencies as a precon

dition to release from confinement and as a condition of probation. Id. at 1075.
2685. Id. at 1076. The court held that the defendant was entitled to litigate his civil liability for the 

tax deficiencies. Id.
2686. See United States v. Rea, 678 F.2d 382, 383-84 (2d Cir. 1982) (probation revocation justified 

when defendant traveled outside judicial district without probation officer’s permission and failed to 
notify probation officer of questioning by police officer about automobile accident); United States v. 
Johns, 625 F.2d 1175, 1176 (5th Cir. 1980) (maintenance of checking account in violation of condition 
justifies revocation of probation); United States v. Rodgers, 588 F.2d 651, 653-54 (8th Cir. 1978) (per 
curiam) (failure to file monthly reports and to notify probation officer of change of address and employ
ment in violation of condition justifies revocation of probation); cf. United States v. Lacey, 661 F.2d 
1021, 1022 (5th Cir. 1981) (probation revocation justified when court finds offender incapable of avoid
ing antisocial activity), modifying 648 F.2d 441 (5th Cir. 1981), cert, denied, 102 S. Ct. 2036 (1982); 
United States v. Brown, 656 F.2d 1204, 1205-06 (5th Cir. 1981) (per curiam) (probation revocation 
justified when defendant failed to secure gainful employment and to notify probation officer of arrest), 
cert denied, 102 S. Ct. 1029 (1982).

The Supreme Court will decide during the 1982-83 term whether revoking the probation of an indi
gent defendant for failure to pay a fine and restitution imposed as a condition of his probation violates 
the equal protection clause of the fourteenth amendment. Bearden v. State, 288 S.E.2d 662, 663 (Ga. 
App. 1982) (failure of indigent convicted of theft by receiving stolen property and burglary to pay $550 
balance of fine and restitution justified revocation of probation), cert, granted, 102 S. Ct. 3482 (1982).

Because probation is granted separately for each conviction, revocation of probation on one convic
tion does not result automatically in the revocation of probation periods the defendant must serve for 
other convictions. McGaughey v. United States, 596 F.2d 796, 797-98 (8th Cir. 1979) (per curiam) 
(revocation of one of four concurrent probation sentences does not operate to merge all sentences; court 
subsequent to imprisonment for one probation violation may revoke other three probation sentences 
and impose prison terms).

Additionally, a probationer may not challenge his original conviction as a defense in a revocation 
proceeding. See United States v. Brown, 656 F.2d 1204, 1207 (5th Cir. 1981) (per curiam) (challenge to 
state conviction on grounds of defendant’s innocence no defense to charge of probation violation), cert, 
denied, 102 S. Ct. 1029 (1982). A probationer may challenge revocation, however, when it is based on 
an invalid conviction for a crime committed while the defendant was on probation. See United States 
v. Singleterry, 646 F.2d 1014, 1015 (5th Cir. 1981) (vacating probation revocation based on conviction 
during probation obtained by prosecutorial misconduct), cert, denied, 102 S. Ct. 2038 (1982). But cf. 
United States v. Rice, 671 F.2d 455, 458 (11th Cir. 1982) (upholding probation revocation based on 
probationer’s pleading guilty to misdemeanor when not represented by counsel because there was am
ple evidence apart from guilty plea to satisfy judge that probationer’s conduct did not conform to 
probation conditions).

The Seventh Circuit this term rejected a probationer’s argument that the Wisconsin Department of 
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determined that before a court may revoke probation, due process requires 
that the probationer receive preliminary and final revocation hearings similar 
to the hearings that the Court mandated in Morrissey v. Brewer2688 for parole 
revocation.2689 Due process also requires that a revocation hearing be con
ducted according to the principles of fundamental fairness.2690 Because proba
tion revocation is not a stage of criminal prosecution,2691 however, not all 
constitutional and statutory protections apply.2692 For example, the circuits re

Health and Social Services, the agency supervising his probation, could not revoke the court-ordered 
probation because of the separation of powers doctrine. Ware v. Gagnon, 659 F.2d 809, 810-12 (7th 
Cir. 1981) (per curiam). The court reasoned that the states are constitutionally permitted to provide for 
administrative revocation of court-imposed probation. Id. at 812.

2687. 411 U.S. 779 (1973).
2688. 408 U.S. 471, 482 (1972) (due process protections apply to parole revocation).
2689. Gagnon v. Scarpelli, 411 U.S. at 782; see United States v. Martinez, 650 F.2d 744, 745 (5th Cir. 

1981) (per curiam) (because Morrissey due process requirements apply to probation revocation hear
ings, court must make written findings and state evidence relied upon); United States v. Lacey, 648 F.2d 
441. 445 (5th Cir.) (same), modified on other grounds, 661 F.2d 1021 (5th Cir. 1981), cert, denied, 102 S. 
Ct. 2036 (1982); cf. Fed. R. Crim. P. 32.1(a)(1) (probationer in custody for probation violation must be 
given prompt preliminary hearing to determine whether probable cause exists to hold for revocation 
hearing).

Before the preliminary hearing the probationer must be notified of the hearing and its purpose, of the 
alleged violation, and of his right to counsel. Fed. R. Crim. P. 32.1(a)(1)(A), (D). The probationer 
must be allowed to appear at the hearing and present evidence in his own behalf. Id. 32.1(a)(1)(B). 
Upon request, the probationer must have an opportunity to question witnesses unless the magistrate or 
court determines that justice does not require the appearance of the witness. Id. 32.1(a)(1)(C). If the 
magistrate or court finds that probable cause exists to believe that the probationer has violated his 
probation conditions, the probationer may be held for a final revocation hearing. Id. 32.1(a)(1).

2690. Compare United States v. Rice, 671 F.2d 455, 458-59 (11th Cir. 1982) (fundamental fairness 
not violated when probation revoked despite defendant’s claims that probation violations consisted of 
stale minor traffic offenses, that mitigating circumstances existed, and that defendant capable of reha
bilitation) and United States v. Brown, 656 F.2d 1204, 1207-08 (5th Cir. 1981) (per curiam) (fundamen
tal fairness not violated when probation officer filed same revocation charges twice, when withdrawal of 
first charge based not on motive to delay but on desire to utilize rehabilitative process) with United 
States v. Ferguson, 624 F.2d 81, 83 (9th Cir. 1980) (per curiam) (district court’s refusal to consider 
mitigating circumstances in probation revocation hearing violates requirement of fundamental fairness) 
and United States v. Tyler, 605 F.2d 851, 853 (5th Cir. 1979) (per curiam) (district court’s revocation of 
probation on basis of old misdemeanor convictions, which probation officer purposefully did not allege 
as violations in earlier revocation proceeding, violates requirement of fundamental fairness).

2691. Gagnon v. Scarpelli, 411 U.S. at 782 (probation revocation not stage of criminal prosecution 
although loss of liberty may result); Morgan v. Wainwright, 676 F.2d 476,

2692. See Morgan v. Wainwright, 676 F.2d 476, 478-79 (11th Cir. 1982) (no right to jury trial at 
probation revocation hearing); United States v. Stehl, 665 F.2d 58, 59 (4th Cir. 1981) (rule 11(c) of the 
Federal Rules of Criminal Procedure requiring advice to defendant before accepting guilty plea inap
plicable to probation revocation proceedings), cert, granted, 102 S. Ct. 1752 (1982); United States v. 
Whitney, 649 F.2d 296, 298 (5th Cir. 1981) (per curiam) (double jeopardy clause not applicable to 
probation revocation hearings), modifying 632 F.2d 654 (5th Cir. 1980); Fed. R. Evid. 1101(d)(3) (Fed
eral Rules of Evidence except for rules of privilege not applicable to probation revocation hearing). But 
see United States v. Lacey, 648 F.2d 441, 444 (5th Cir.) (probation revocation cannot be based on 
improper hearsay testimony), modified on other grounds, 661 F.2d 1021 (5th Cir. 1981), cert, denied, 102 
S. Ct. 2036 (1982).

This term in United States v. Rea, 678 F.2d 382 (2d Cir. 1982), the Second Circuit held that a proba
tioner has no fifth amendment right to remain silent when being questioned by his probation officer 
about a violation of probation conditions. Id. at 390. The court also held that a probationer does not 
have a sixth amendment right to have an attorney present while being questioned by his probation 
officer. Id. At his probation revocation hearing, the defendant challenged the admissibility of state
ments made in his interview with his probation officer after his probation officer denied his request to 
have his attorney present. Id. The Second Circuit responded that the duty to report and answer ques
tions posed by a probation officer “is an integral obligation of the probationary status.” Id. Moreover, 
the court stated that although a probationer is not completely deprived of his fifth amendment rights, 
he may be charged with a violation of probation if he refuses to answer his probation officer’s ques
tions. Id.
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main split over whether Miranda protections and the fourth amendment exclu
sionary rule should apply to probation revocation hearings.2693 If a court 
determines on the basis of sufficient evidence that the probationer violated the 
conditions of probation,2694 the court has broad discretion to revoke proba
tion.2695 A court revoking probation may impose the original or a reduced 
sentence,2696 or, if authorized by statute, an increased sentence.2697

A final revocation hearing must be held within a reasonable time.2698 
Before the hearing, the probationer must receive written notice of both his

2693. Compare United States v. MacKenzie, 601 F.2d 221, 222 (5th Cir. 1979) (per curiam) (Miranda 
protection inapplicable to revocation proceedings), cert, denied, 444 U.S. 1018 (1980) and United States 
v. Frederickson, 581 F.2d 711, 713 (8th Cir. 1978) (per curiam) (fourth amendment exclusionary rule 
inapplicable to probation revocation proceedings) and United States v. Vandemark, 522 F.2d 1019. 
1020 (9th Cir. 1975) (fourth amendment exclusionary rule inapplicable to probation revocation pro
ceedings if at time of unlawful search police did not know or have reason to believe defendant on 
probation) and United States v. Farmer, 512 F.2d 160, 162 (6th Cir. 1975) (fourth amendment exclu
sionary rule inapplicable to probation revocation proceedings if no harassment by police because rule 
would not serve deterrence purpose) with United States v. Rea, 678 F.2d 382, 390 (2d Cir. 1982) (fourth 
amendment exclusionary rule precludes admission of unconstitutionally seized evidence in probation 
revocation hearing) and United States v. Workman, 585 F.2d 1205, 1211 (4th Cir. 1978) (same).

This term the Second Circuit held that a probation officer is required to obtain a warrant prior to 
conducting a search of a probationer’s home unless the search falls into one of the categories of excep
tions to the fourth amendment requirement. United States v. Rea, 678 F.2d 382, 387 (2d Cir. 1982). If 
the warrant requirement is violated, any evidence seized during the illegal search is inadmissible at a 
probation revocation hearing. Id. at 388-90. The court reasoned that there was neither any statutory 
provision authorizing a probation officer to conduct a warrantless search of a probationer’s home nor 
any case law holding that an individual’s status as a probationer exempts a probation officer from the 
warrant requirement. Id. at 387. The deterrent purposes of the exclusionary rule would be best served 
if evidence illegally seized by a probation officer was not admissible in the probation revocation hear
ing. Id. at 388-90.

2694. See Schneider v. Housewright, 668 F.2d 366, 368 (8th Cir. 1981) (preponderance of evidence 
showing that probationer sold and possessed drugs sufficient to justify probation revocation; state need 
not prove violation of probation conditions beyond reasonable doubt); United States v. Lacey, 661 F.2d 
1021, 1022 (5th Cir. 1981) (same), modifying 648 F.2d 441 (5th Cir. 1981), cert, denied, 102 S. Ct. 2036, 
(1982); United States v. Brown, 656 F.2d 1204, 1207 (5th Cir. 1981) (per curiam) (evidence that proba
tioner convicted of drug possession sufficient to justify probation revocation), cert, denied, 102 S. Ct. 
1029 (1982).

2695. Bums v. United States, 287 U.S. 216, 220 (1932) (trial judge has "exceptional degree of flex
ibility” in determining whether to grant or revoke probation); see United States v. Rice, 671 F.2d 455, 
458-59 (11th Cir. 1982) (probation revocation within sound discretion of trial court when defendant 
committed numerous offenses during probation); United States v. Lacey, 661 F.2d 1021, 1022 (5th Cir. 
1981) (trial judge has broad discretion to revoke probation when defendant has violated conditions by 
possessing drugs), modifying 648 F.2d 441 (5th Cir. 1981), cert, denied, 102 S. Ct. 2036 (1982).

The district court’s decision to revoke probation will be reversed only upon a clear showing of abuse 
of discretion. See United States v. Rice, 671 F.2d 455, 459 (11th Cir. 1982) (reviewing court will disturb 
trial court’s probation revocation only when clear abuse of discretion); United States v. Lacey, 661 F.2d 
1021, 1022 (5th Cir. 1981) (same), modifying 648 F.2d 441 (5th Cir. 1981), cert, denied, 102 S. Ct. 2036 
(1982); United States v. Brown, 656 F.2d 1204, 1207, (5th Cir. 1981) (per curiam) (same), cert, denied, 
102 S. Ct. 1029 (1982); United States v. Martinez, 650 F.2d 744, 745 (Sth Cir. 1981) (per curiam) (re
manding because district court failed to meet minimum due process requirements in probation revoca
tion hearing).

2696. 18 U.S.C. § 3653 (1976); see United States v. Rice, 671 F.2d 455, 457 (11th Cir. 1982) (court 
may reimpose original prison sentence at probation revocation). In Rice the Eleventh Circuit held that 
reimposing the defendant’s original sentence upon probation revocation was not a sentencing for the 
purposes of a rule 35(b) motion to reduce sentence under the Federal Rules of Criminal Procedure. 671 
F.2d at 460.

2697. Williams v. Wainwright, 650 F.2d 58, 61 (5th Cir. 1981) (no double jeopardy violation when 
greater sentence imposed upon probation revocation in accordance with statutory scheme).

2698. Fed. R. Crim. P. 32.1(a)(2). Ordinarily, a reasonable time will be measured from the prelimi
nary hearing or from the issuance of an order to show cause why probation should not be revoked. 
Fed. R. Crim. P. 32.1 advisory committee note, H.R. Doc. No. 112, 96th Cong., 1st Sess. 104 (1979) 
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alleged violation* 2699 and his right to counsel.2700 In addition, the government 
must disclose the evidence it has against the probationer.2701 Moreover, at the 
final hearing the probationer must have an opportunity to appear to present 
evidence2702 and to question adverse witnesses.2703 Any modification of the 
terms and conditions of probation requires a hearing at which the probationer 
is represented by counsel, unless the change in probation conditions is 
favorable to him.2704 The sentencing court has jurisdiction to reconsider the 
sentence imposed on the probationer within 120 days of the final revocation 
hearing.2705

[hereinafter Advisory Committee Note to Rule 32.1). What constitutes a reasonable time, however, 
must always be determined on the facts. Id.

At the final hearing the court determines whether the probationer has committed a probation viola
tion that warrants revocation. Id. at 105. The Advisory Committee Note indicates that the hearing 
need not meet the formal requirements of a trial. Id. at 104. For example, the usual rules of evidence 
need not apply and probation may be revoked on evidence that falls short of establishing guilt beyond a 
reasonable doubt. Id. The court may revoke probation and send the probationer to prison if it finds 
that confinement is necessary to protect the public, to provide correctional treatment, or to avoid depre
ciating the seriousness of the probation violation. Id. at 105.

2699. Fed. R. Crim. P. 32.1(a)(2)(A). Because this hearing ultimately will determine whether proba
tion is actually revoked, the probationer is entitled to greater protection than he receives at the prelimi
nary hearing. Advisory Committee Note to Rule 32.1, supra note 2698, at 104.

2700. Fed. R. Crim. P. 32.1(a)(2)(E). Although the Supreme Court in Gagnon v. Scarpelli, 411 U.S. 
779 (1973), did not impose the constitutional requirement of right to counsel in all probation revocation 
hearings, id. at 789-90, a defendant has the statutory right to be represented by counsel whenever 
charged with a violation of probation. 18 U.S.C. § 3OO6A(b) (1976).

2701. Fed. R. Crim. P. 32.1(a)(2)(B).
2702. Id. 32.1(a)(2)(C).
2703. Id. 32.1(a)(2)(D). The probationer does not have to make a specific request to question wit

nesses at a final hearing, as he must do at a preliminary hearing. Advisory Committee Note to Rule 
32.1, supra note 2698.

2704. Fed. R. Crim. P. 32.1(B). The rules do not require a hearing or assistance of counsel when the 
probationer requests modification of probation conditions and the request results in favorable modifi
cation. Id. The Advisory Committee Note explains two circumstances that should entitle the proba
tioner to apply to the sentencing court for clarification or modification of probation conditions: an 
ambiguous probation condition or the failure of a probation officer to perform his job properly. Advi
sory Committee Note to Rule 32.1, supra note 2698, at 105.

2705. See Fed. R. Crim. P. 35(b) (court may reduce sentence within 120 days after sentence im
posed). This term, however, the Eleventh Circuit held that reimposing the defendant’s original sen
tence after probation revocation was not a sentencing for the purposes of a rule 35(b) motion to reduce 
sentence. United States v. Rice, 671 F.2d 455, 460 (11th Cir. 1982).
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V. Review Proceedings

MANDAMUS

The All Writs Act2706 empowers federal courts to issue the writ of manda
mus when “necessary and appropriate in aid of their respective jurisdictions 
and agreeable to the usages and principles of law.”2707 Appellate courts typi
cally employ mandamus to confine a lower court to its prescribed jurisdic
tion2708 or to compel a lower court to exercise its lawful authority.2709 To 
ensure proper use of the writ, appellate courts usually require a mandamus 
petitioner to show that no alternate remedy is available2710 and that it has a

2706. 28 U.S.C. § 1651 (1976).
2707. Id § 1651(a); see United States v. Christian, 660 F.2d 892, 894 (3d Cir. 1981) (federal courts 

limited by All Writs Act to issuing writs of mandamus in aid of otherwise existing jurisdiction). But cf. 
In re Mackin, 668 F.2d 122, 131 (2d Cir. 1981) (assuming mandamus could issue despite fact lower 
court’s decision not appealable and appellate court therefore had no jurisdiction to aid).

In United States v. Christian, 660 F.2d 892 (3d Cir. 1981), the government petitioned for mandamus 
to compel the United States District Court for the Virgin Islands to summon a grand jury to investigate 
alleged antitrust violations. Id at 893. The United States Court of Appeals for the Third Circuit 
accepted the principle that an appellate court may issue a writ of mandamus despite the absence of a 
specific controversy over which it might later exercise jurisdiction if the lower court’s action might 
frustrate or impede the appellate court’s eventual attempt to exercise its jurisdiction. Id. at 895. The 
Third Circuit then found that the district court’s refusal to convene a grand jury might frustrate appel
late jurisdiction by impeding the prosecution of crimes over which the appellate court would otherwise 
have review. Id. Nonetheless, the circuit court denied the writ because the district court lacked statu
tory authority to convene investigative grand juries in the Virgin Islands. Id. at 903.

Rule 21 of the Federal Rules of Appellate Procedure sets forth the procedure a litigant must follow 
when filing a petition for mandamus relief. Fed. R. App. P. 21.

2708. See Will v. Calvert Fire Ins. Co., 437 U.S. 655, 661 (1978) (mandamus traditionally used to 
confine inferior courts to prescribed jurisdiction); Roche v. Evaporated Milk Ass’n, 319 U.S. 21, 26 
(1943) (same); cf. Schlagenhauf v. Holder, 379 U.S. 104, 110-11 (1964) (mandamus appropriate to de
cide whether district court lacked power to order mental and physical examination of defendant). Com
pare Guam v. District Court of Guam, 641 F.2d 816, 820-21 (9th Cir. 1981) (mandamus appropriate to 
direct district court to vacate stay order halting criminal proceedings after defendant appealed from 
denial of motion to suppress, when district court did not have jurisdiction over interlocutory appeal) 
with United States v. Sam Goody, Inc., 675 F.2d 17, 26 (2d Cir. 1982) (mandamus inappropriate to 
compel district court in criminal case to reinstate jury verdicts of guilt and to enter judgments on 
verdicts when district court had power to grant new trial) and United States v. Dior, 671 F.2d 351. 357 
(9th Cir. 1982) (mandamus inappropriate to direct reinstatement of guilty verdict when new trial order 
within trial court’s jurisdiction) and In re Mackin, 668 F.2d 122, 137 (2d Cir. 1981) (mandamus inap
propriate to require magistrate to grant extradition request when magistrate had power to decide polit
ical offense questions) and United States v. Martinez, 667 F.2d 886, 891 (10th Cir. 1981) (mandamus 
inappropriate to compel trial court to dismiss counts of indictment for alleged prosecutorial and judi
cial misconduct when district court had authority to deny motion), cert, denied, 102 S. Ct. 2301 (1982) 
and United States v. Gregory, 656 F.2d 1132, 1136-37 (5th Cir. 1981) (mandamus inappropriate to 
compel judge to disqualify himself when judge acted within discretion in refusing to disqualify himself) 
and United States v. Powers, 622 F.2d 317, 320 n.2 (8th Cir.) (mandamus inappropriate to compel 
district court to exclude public during criminal trial when district court had discretion to decide issues 
of trial closure), cert, denied, 449 U.S. 837 (1980).

2709. See Will v. Calvert Fire Ins. Co., 437 U.S. 655, 661 (1978) (mandamus traditionally used to 
compel inferior court to exercise its authority when required to do so); Roche v. Evaporated Milk Ass’n, 
319 U.S. 21, 26 (1943) (same); Herrera v. Payne, 673 F.2d 307, 308 (10th Cir. 1982) (per curiam) (man
damus appropriate to compel district court to provide statement of reasons for denial of certificate of 
probable cause as required by federal rules of appellate procedure); cf. Albers v. Ralston, 665 F.2d 812, 
818 & n.2 (8th Cir. 1981) (Arnold, J., dissenting) (suggesting that court construe unsuccessful habeas 
corpus petition as claim for writ of mandamus to compel warden to comply with bureau of prison 
rules).

2710. See Helstoski v. Meanor, 442 U.S. 500, 508 (1979) (mandamus inappropriate when direct ap- 
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clear and indisputable right to the requested relief.2711 Although issuance of 
the writ is in large part within the discretion of the petitioned court,2712 appel
late courts view mandamus as a drastic remedy to be used only in exceptional 
situations.2713

peal from denial of motion to dismiss indictment alleging violation of speech and debate clause avail
able); Maryland v. Soper, 270 U.S. 9, 29-30 (1926) (mandamus appropriate when no other remedy 
available to state after district court removed criminal prosecution from state court); United States v. 
West, 672 F.2d 796, 799 (10th Cir. 1982) (mandamus appropriate when appellate review of discovery 
order involving allegedly privileged matter would be meaningless because damage would have already 
occurred); In re Sessions, 672 F.2d 564, 566-67 (5th Cir. 1982) (mandamus appropriate when appeal 
from denial of motion for discovery order not available); United States v. DeMier, 671 F.2d 1200, 1204, 
1208 (8th Cir. 1982) (mandamus inappropriate when direct appeal from order reducing sentences 
granted approximately 10 months after motion filed pursuant to federal rules of criminal procedure 
available); United States v. Dupris, 664 F.2d 169, 174-75 (8th Cir. 1981) (mandamus inappropriate 
when direct appeal from denial of motion to dismiss information available); Diamond v. United States 
Dist. Court, 661 F.2d 1198, 1198 (9th Cir. 1981) (mandamus inappropriate when direct appeal from 
denial of motion for leave to file late notice of appeal available); United States v. Caggiano, 660 F.2d 
184, 191 (6th Cir. 1981) (mandamus inappropriate when direct appeal from order disqualifying entire 
prosecutor’s office available), cert, denied, 102 S. Ct. 1015, 1044 (1982); United States v. United States 
Dist. Court, 645 F.2d 7, 8 (6th Cir. 1981) (mandamus inappropriate when direct appeal from order 
reducing sentence approximately nine months after expiration of period for filing motion available); 
United States v. Feeney, 641 F.2d 821, 825 (10th Cir. 1981) (mandamus inappropriate to review validity 
of subpoena when appeal from contempt citation for failure to comply with subpoena available); 
United States v. Hetreck, 627 F.2d 1007, 1008 (9th Cir. 1980) (mandamus inappropriate when direct 
appeal from order reducing sentence available).

2711. See Will v. Calvert Fire Ins. Co., 437 U.S. 655, 665-66 (1978) (mandamus inappropriate when 
petitioner’s right to federal hearing on pending state claim not clear and indisputable because matter 
within discretion of district court); United States v. Sam Goody, Inc., 675 F.2d 17, 27 (2d Cir. 1982) 
(mandamus inappropriate when government’s right to reinstatement of jury verdicts of guilt not clear 
and indisputable because determination of whether to grant new trial committed to discretion of district 
court); United States v. West, 672 F.2d 796, 799, 801 (10th Cir. 1982) (mandamus appropriate when 
government’s right to have order granting discovery of allegedly privileged files vacated clear and indis
putable because review after disclosure would be worthless); In re Sessions, 672 F.2d 564, 567 (5th Cir. 
1982) (mandamus inappropriate when petitioner’s right to have denial of nonstenographic discovery 
depositions vacated not clear and indisputable because within discretion of district court); United States 
v. Winter, 666 F.2d 447, 449 (10th Cir. 1981) (mandamus inappropriate when government’s right to 
have order granting new trial set aside not clear and indisputable because trial judge used correct 
harmless error standard in granting new trial); cf. Wheeler v. United States, 640 F.2d 1116, 1120 n.9 
(9th Cir. 1981) (mandamus inappropriate to vacate postsentencing order when incomplete factual rec
ord prevented determination of whether district court’s action clearly erroneous).

A special question arises when the petitioner for mandamus is not a party to criminal proceedings. 
Last term in United States v. Hubbard, 650 F.2d 293 (D.C. Cir. 1980), the District of Columbia Circuit 
noted that the circuits are split over whether third parties may seek mandamus relief in criminal cases. 
Id. at 308 n.57. The Hubbard court found such relief “neither appropriate nor adequate” and instead 
directed the third party in Hubbard to present its claim directly to the district court whose actions it 
alleged affected its interest. Id. at 309-10. But cf. Sacramento Bee v. United States Dist. Court, 656 
F.2d 477, 480 (9th Cir. 1981) (noting without discussion that newspaper excluded from criminal trial 
had standing to seek mandamus), cert, denied, 102 S. Ct. 2257 (1982).

2712. Helstoski v. Meanor, 442 U.S. 500, 506 (1979); Kerr v. United States Dist. Court, 426 U.S. 394, 
403 (1976).

2713. See Allied Chem. Corp. v. Daiflon, Inc., 449 U.S. 33, 34-36 (1980) (per curiam) (mandamus 
inappropriate to require trial court to reinstate jury verdict; mandamus drastic remedy not available 
when litigant has other means to seek relief or when matter is discretionary with trial court); La Buy v. 
Howes Leather Co., 352 U.S. 249, 256 (1957) (mandamus appropriate to compel district judge to vacate 
orders referring antitrust cases to master when trial judge abused power by persistently disregarding 
rules of civil procedure); Ex parte Peru, 318 U.S. 578, 588 (1943) (mandamus appropriate when district 
court’s seizure of Peruvian ship threatened to embarrass executive branch in foreign relations); In re 
United States, 666 F.2d 690, 694 (5th Cir. 1981) (mandamus appropriate to compel judicial disqualifica
tion when issue could not be fully addressed and remedied on appeal); United States v. Winner, 666 
F.2d 447, 450 (10th Cir. 1981) (Barrett, J., dissenting) (mandamus appropriate when motion for new 
trial granted based on erroneous notion that actual prejudice need not be shown for Jencks Act viola
tion)- United States v. Mehrmanesh, 652 F.2d 766, 770 (9th Cir. 1981) (mandamus inappropriate to



1982] Project: Criminal Procedure 725

NEW TRIAL

Rule 33 of the Federal Rules of Criminal Procedure 2714 permits a court to 
grant a defendant’s motion for new trial if required “in the interest of jus
tice.”2715 Generally, the defendant must make the motion within seven days 
after a verdict or finding of guilty.2716 New trial motions based on newly dis-

dismiss charge when trial court’s denial of Speedy Trial Act claim based on reasonable interpretation of 
Act rather than miscounting); Green v. Carlson, 649 F.2d 285, 286 (5th Cir. 1981) (mandamus inappro
priate when petitioner’s motions frivolous and void of legitimate claims), cert, denied, 102 S. Ct. 646 
(1982); United States v. Bottoson, 644 F.2d 1174, 1176 (5th Cir.) (per curiam) (mandamus inappropriate 
to direct trial judge to allow petitioner to exhume and resurrect dead postmistress when request frivo
lous), cert, denied, 454 U.S. 903 (1981); United States v. Winner, 641 F.2d 825, 830 (10th Cir. 1981) 
(mandamus appropriate to compel presence of Deputy Attorney General and Assistant Attorney Gen
eral at postconviction hearing when interests involved, policy considerations, and levels of government 
implicated presented exceptional circumstances).

Courts treat mandamus as an extraordinary remedy because its use both makes a district court judge 
a litigant and contributes to piecemeal litigation. Allied Chem. Corp. v. Daiflon, Inc., 449 U.S. 33, 35 
(1980) (per curiam). See Fed. R. App. P. 21(a) (trial judge is respondent to mandamus petition). 
Courts view mandamus with particular disfavor in criminal proceedings because the defendant is enti
tled to a speedy resolution of charges and because appeals by the government may offend policies 
underlying the prohibition of double jeopardy. Will v. United States, 389 U.S. 90, 96-97 (1967). See In 
re Grand Jury Proceedings (Johanson), 632 F.2d 1033, 1040 (3d Cir. 1980) (mandamus inappropriate 
in criminal case to obtain review of interlocutory appeal that did not have effect of dismissal and 
corresponding finality of judgment).

The Ninth Circuit determines the existence of exceptional circumstances justifying mandamus by 
weighing the following five factors: (1) unavailability of adequate alternative relief, (2) damage or 
prejudice not correctable on appeal, (3) a clearly erroneous order as a matter of law, (4) a common 
error or error demonstrating persistent disregard of federal rules, and (5) new and important problems 
or issues of first impression raised by the lower court’s action. Sacramento Bee v. United States Dist. 
Court, 656 F.2d 477, 480-81 (9th Cir. 1981), cert, denied, 102 S. Ct. 2257 (1982). The court does not 
require that all five factors be present. Id. at 481.

An immediate need to settle an important issue of law may be an exceptional circumstance justifying 
mandamus. See Schlagenhauf v. Holder, 379 U.S. 104, 110-11 (1964) (mandamus appropriate to re
view district court’s power to order mental and physical examinations of defendant when issue one of 
first impression calling for construction and application of federal rules).

2714. Fed. R. Crim. P. 33.
2715. Id.
2716. Id:, see United States v. Hazeem, 679 F.2d 770, 774 (9th Cir. 1982) (denial of new trial motion 

based on legal ruling proper when motion filed more than seven days after verdict because court with
out jurisdiction to grant motion); United States v. Gibbs, 662 F.2d 728, 729 & n.l (11th Cir. 1981) 
(dictum) (court cannot grant new trial motion not filed within seven days of verdict or within extension 
set by court unless based on newly discovered evidence; appeal from denial of motion dismissed be
cause not timely); United States v. Fontanez, 628 F.2d 687, 691 (1st Cir. 1980) (rule 33 jurisdictional; 
proper for district court to rescind grant of new trial motion filed on eighth day after conviction); 
United States v. Holy Bear, 624 F.2d 853, 856 (8th Cir. 1980) (summary denial of new trial motion 
based on ineffective assistance of counsel claim proper when motion filed four months after conviction); 
cf. United States v. Steed, 674 F.2d 284, 290 (4th Cir. 1982) (en banc) (expressing doubt that rule 33 
permits trial court to grant new trial on ground not set forth in motion); United States v. Cook, 670 F.2d 
46, 48 (5th Cir.) (district court’s order denying motion for new trial was final judgment; petition for 
rehearing filed 56 days later thus untimely), cert, denied, 102 S. Ct. 2255 (1982); United States v. Dean, 
667 F.2d 729, 730-32, 734 (8th Cir.) (en banc) (district court’s order vacating order for new trial for 
juror misconduct proper although new trial motion timely because defendant waived right to new trial 
by not bringing issue to attention of trial court before verdict; postverdict new trial motions for sus
pected juror bias granted only when probability for bias so great that “in fairness it cannot be ig
nored.”), cert, denied, 102 S. Ct. 2296 (1982).

Rule 33 permits the court during the seven day period to extend the time limit for filing new trial 
motions. Fed. R. Crim. P. 33; see United States v. Dean, 667 F.2d 719, 730 (8th Cir.) (en banc) (district 
court granted motion filed within seven days of verdict for extension of time in which to file new trial 
motion), cert, denied, 102 S. Ct. 2296 (1982).

Courts do not favor motions for new trial. See United States v. Gilbert, 668 F.2d 94, 96 (2d Cir. 
1981) (rule 33 motions not favored), cert, denied, 102 S. Ct. 2014 (1982); United States v. Pimentel, 654 
F.2d 538, 545 (9th Cir. 1981) (new trial motion should be granted “only in exceptional cases in which 
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covered evidence, however, may be made within two years after final judg
ment.2717 Because the trial court is best able to assess the effects of alleged 
errors or new evidence,2718 the trial court has broad discretion in ruling on new 
trial motions,2719 and appellate courts will reverse a denial of a motion for new 
trial only for abuse of discretion.2720

the evidence preponderates heavily against the verdicts.”) (quoting 2 C. Wright, supra note 1, § 553, at 
487).

The Tenth Circuit has held that a defendant may not use a rule 33 motion to challenge the validity of 
his guilty plea. United States v. Lambert, 603 F.2d 808, 809 (10th Cir. 1980). The court reasoned that 
the rule was inapplicable because the trial court’s acceptance of the plea obviated the need for a trial 
Id.

2717. Fed. R. Crim. P. 33.
The district court may not grant a motion for a new trial while an appeal is pending, but may con

sider the motion and, if inclined to grant it, may certify its intent to do so and seek a remand from the 
court of appeals. Government of the Virgin Islands v. Josiah, 641 F.2d 1103, 1105 (3d Cir. 1981); see 
United States v. Siviglia, 686 F.2d 832, 835 (10th Cir. 1981) (district court may entertain new trial 
motion while appeal pending but may not grant motion before remand); United States v. Dixon, 658 
F.2d 181, 193 (3d Cir. 1981) (when trial court did not grant new trial motion because mooted by grant 
of motion for judgment of acquittal but stated that otherwise would have granted new trial, remand for 
consideration of new trial motion proper after appeals court reversed trial court); United States v. 
Powe, 627 F.2d 1251, 1251 (D.C. Cir. 1980) (per curiam) (although defendant’s motion for new trial 
unopposed, district court cannot grant motion until case remanded); cf. United States v. Steed, 674 F.2d 
284, 289-90 (4th Cir. 1982) (en banc) (analogy to rules of civil procedure permits appeals court to 
reverse conditional grant of new trial).

The Tenth Circuit this term held that if an appellant requests and the appellate court grants an 
unconditional remand before the district court entertains a new trial motion, the unconditional remand 
forecloses future appeal on the merits. United States v. Siviglia, 686 F.2d 832, 836 (10th Cir. 1981), 
on rehearing en banc, 686 F.2d 832, 836 (per curiam).

2718. See United States v. Bagnariol, 665 F.2d 877, 885 (9th Cir. 1981) (per curiam) (trial judge 
uniquely qualified to appraise probable effect of extraneous information on verdict), cert, denied, 102 S. 
Ct. 2040 (1982); United States v. Lincoln, 630 F.2d 1313, 1319 (8th Cir. 1980) (trial judge may weigh 
evidence and evaluate credibility of witnesses to determine whether to grant new trial in interest of 
justice).

2719. See United States v. Tracey, 675 F.2d 433, 441 (1st Cir. 1982) (trial court has discretion in 
ruling on new trial motions); United States v. Mesa, 660 F.2d 1070, 1077 (5th Cir. 1981) (same); United 
States v. Pimentel, 654 F.2d 538, 545 (9th Cir. 1981) (same); United States v. Metz, 652 F.2d 478, 479 
(5th Cir. 1981) (same); United States v. Diggs, 649 F.2d 731, 740 (9th Cir.) (same), cert, denied, 454 U.S. 
970 (1981); United States v. Kenny, 645 F.2d 1323, 1343 (9th Cir.) (same), cert, denied, 452 U.S. 920 
(1981); United States v. Lincoln, 630 F.2d 1313, 1319 (8th Cir. 1980) (same).

The decision to hold an evidentiary hearing on the merits of a new trial motion is also within the 
sound discretion of the trial court. See, e.g., United States v. Winter, 663 F.2d 1120, 1154-55 (1st Cir. 
1981) (trial court has discretion to hold hearing on new trial motion); United States v. Hedman, 655 
F.2d 813, 818 (7th Cir. 1981) (same); United States v. Metz, 652 F.2d 478, 481 (5th Cir. 1981) (same; 
generally, new trial motion may be decided on affidavits, without hearing); United States v. Aguiar, 610 
F.2d 1296, 1305 (5th Cir.) (trial court’s failure to hold evidentiary hearing on allegedly false prior 
statement not abuse of discretion), cert, denied, 449 U.S. 827 (1980); United States v. Johnson, 596 F.2d 
147, 149 (5th Cir. 1979) (per curiam) (denial of new trial motion without hearing on newly discovered 
evidence that had only impeachment value not abuse of discretion); cf. United States v. Gilbert, 668 
F.2d 94, 97 (2d Cir. 1981) (mere allegation of government misconduct insufficient to require evidentiary 
hearing on new trial motion), cert, denied, 102 S. Ct. 2014 (1982).

2720. See, e.g., United States v. Widgery, 674 F.2d 710, 713-14 (8th Cir. 1982) (denial of new trial 
motion based on newly discovered evidence not abuse of discretion because defendant failed to support 
motion adequately); United States v. Bums, 668 F.2d 855, 859-60 (5th Cir. 1982) (same); United States 
v. Winter, 663 F.2d 1120, 1154-55 (1st Cir. 1981) (standard of review of denial of new trial motion is 
abuse of discretion; denial without evidentiary hearing of motion based on alleged perjury by witness at 
trial not abuse of discretion because trial judge heard extensive arguments and presided over 46 day 
trial, and alleged new evidence had only impeachment value); United States v. Mesa, 660 F.2d 1070, 
1077 (5th Cir. 1981) (standard of review of denial of new trial motion is abuse of discretion; denial of 
motion based on newly discovered evidence not abuse of discretion because no showing of due dili
gence by defendant, evidence had only impeachment value, and, in light of overwhelming evidence 
against defendants, evidence not likely to result in acquittal); United States v. Friedland, 660 F.2d 919,
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To obtain a new trial on the basis of newly discovered evidence, the defend
ant must show that (1) the evidence was discovered after trial;2721 (2) the de
fendant exercised due diligence to discover the evidence;2722 (3) the evidence is

931 (3d Cir. 1981) (denial of new trial motion proper if trial court does not abuse its discretion or fail to 
exercise discretion; denial of motion “in interest of justice” not abuse of discretion when judge deferred 
to jury on issue of credibility of witness and jury had ample evidence on issue), cert, denied, 102 S. Ct. 
2268 (1982); United States v. Legendre. 657 F.2d 238, 243 (8th Cir.) (denial of new trial motion based 
on newly discovered evidence not abuse of discretion because defendant failed to make required show
ing of due diligence in attempting to locate evidence before trial and of likelihood that new evidence 
would produce acquittal), cert, denied, 454 U.S. 1037 (1981); United States v. Hedman, 655 F.2d 813, 
815, 818 (7th Cir. 1981) (denial without hearing of new trial motion based on newly discovered evi
dence not abuse of discretion because defendant failed to make required showing that evidence could 
not have been discovered sooner with due diligence); United States v. Pimentel, 654 F.2d 538, 545 (9th 
Cir. 1981) (denial of motion for new trial based on insufficient evidence to support conviction not abuse 
of discretion because evidence adequate); United States v. Metz, 652 F.2d 478, 479-80 (5th Cir. 1981) 
(standard of review of denial of new trial motion is abuse of discretion; denial of motion based on 
newly discovered evidence not abuse of discretion because defendant failed to make required showing 
that evidence unknown to him at time of trial); United States v. Diggs, 649 F.2d 731, 740 (9th Cir.) 
(denial of new trial motion based on newly discovered evidence not abuse of discretion because defen
dant failed to make required showing that new evidence would probably result in acquittal, that evi
dence newly discovered, or of due diligence), cert, denied, 454 U.S. 970 (1981); cf. United States v. 
Kenny, 645 F.2d 1323, 1343 (9th Cir.) (significant burden on movant for new trial to show abuse of 
discretion if motion denied), cert, denied, 452 U.S. 920 (1981).

2721. See United States v. Widgery, 674 F.2d 710, 712 (8th Cir. 1982) (defendant must show evi
dence newly discovered); United States v. Burns, 668 F.2d 855, 859 (5th Cir. 1982) (same); United 
States v. Gonzalez, 661 F.2d 488, 495 (5th Cir. 1981) (same); United States v. Mesa; 660 F.2d 1070, 1077 
(5th Cir. 1981) (same); United States v. Hedman, 655 F.2d 813, 814 (7th Cir. 1981) (same); United 
States v. Metz, 652 F.2d 478, 479 (5th Cir. 1981) (same); United States v. Diggs, 649 F.2d 731, 739 (9th 
Cir.) (same), cerZ. denied, 454 U.S. 970 (1981); cf. United States v. Provenzano, 620 F.2d 985, 997 (3d 
Cir.) (evidence not newly discovered when known during trial by defense counsel but not defendant), 
cert, denied, 449 U.S. 899 (1980).

In United States v. Martorano, 620 F.2d 912 (1st Cir. 1980) (en banc), the First Circuit expressed no 
opinion on the district court’s ruling that ineffective assistance of counsel could not constitute newly 
discovered evidence for purposes of a rule 33 motion. Id. at 914 n.l.

The Ninth Circuit this term held that the postconviction testimony of a codefendant who did not 
testify at trial that exculpates the defendant is not “newly discovered” for purposes of a motion for new 
trial. United States v. Diggs, 649 F.2d 731, 740 (9th Cir.), cert, denied, 454 U.S. 970 (1981); see United 
States v. Metz, 652 F.2d 478, 499 & n.3, 480 (5th Cir. 1981) (postconviction willingness of previously 
silent codefendant to testify not newly discovered evidence); United States v. Jacobs, 475 F.2d 270, 286 
n.33 (2d Cir.) (postconviction testimony of previously silent codefendant not newly discovered evi
dence, even when codefendant’s counsel had not permitted codefendant to be interviewed before trial), 
cert, denied, 414 U.S. 821 (1973); cf. United States v. Martino, 648 F.2d 367, 407 (5th Cir. 1981) (not 
deciding whether postconviction testimony of previously silent codefendant newly discovered evi
dence), cert, denied, 102 S. Ct. 2020 (1982).

2722. See United States v. Mesa, 660 F.2d 1070, 1077 (5th Cir. 1981) (denial of new trial motion 
proper because no showing of due diligence when basis for motion newly discovered tapes of which 
defense witness must have known); United States v. Legendre, 657 F.2d 238, 243 (8th Cir.) (denial of 
new trial motion proper because defendant failed to exercise due diligence in obtaining evidence before 
trial), cert, denied, 454 U.S. 1037 (1981); United States v. Hedman, 655 F.2d 813, 815 (7th Cir. 1981) 
(denial of new trial motion proper because defendants could have found newly discovered discrepan
cies in diary with due diligence before trial by carefully searching their copy for errors); United States 
v. Diggs, 649 F.2d 731, 740 & n. 10 (9th Cir.) (denial of new trial motion proper because defendant did 
not exercise due diligence in obtaining testimony of subsequently convicted codefendant who was silent 
at trial when neither defendant nor his counsel approached codefendant’s attorney to discuss possibility 
of codefendant testifying on behalf of defendant), cert, denied, 454 U.S. 970 (1981); United States v. 
Alessi, 638 F.2d 466, 479 (2d Cir. 1980) (denial of motion for new trial proper because no showing that 
evidence unobtainable during trial when defendant aware of its existence); see also United States v. 
Widgery, 674 F.2d 710, 712 (8th Cir. 1982) (defendant must show due diligence to discover evidence 
before verdict); United States v. Bums, 668 F.2d 855, 859 (Sth Cir. 1982) (same); United States v. 
Gonzalez, 661 F.2d 488, 495 (5th Cir. 1981) (same); United Stats v. Hedman, 655 F.2d 813, 814 (7th Cir. 
1981) (same); United States v. Metz, 652 F.2d 478, 479 (Sth Cir. 1981) (same); United States v. Diggs, 
649 F.2d 731, 739 (9th Cir.) (same), cert, denied, 454 U.S. 970 (1981). 



728 The Georgetown Law Journal [Vol. 71:723

not merely cumulative or impeaching;2723 (4) the evidence is material to the 
issues involved;2724 and (5) a new trial probably would result in an acquit
tal.2725 Deviations from this last element, the probability requirement, occur 
in several situations. If the newly discovered evidence involves perjury know
ingly used by the prosecution during trial,2726 courts are constitutionally re
quired to set aside the verdict if any reasonable likelihood exists that the false 
testimony might have affected the judgment.2727 Some courts, following the

2723. See United States v. Widgery, 674 F.2d 710, 712-13 (8th Cir. 1982) (denial of new trial motion 
proper because newly discovered evidence establishing that government witness defrauded bank on 
transactions unrelated to defendant merely impeaching and cumulative); United States v. Gilbert, 668 
F.2d 94, 96 (2d Cir. 1981) (denial of new trial motion proper because newly discovered evidence of 
fraud by government witness merely impeaching), cert, denied, 102 S. Ct. 2014 (1982); United States v. 
Gonzalez. 661 F.2d 488, 496 (5th Cir. 1981) (denial of new trial motion proper because offered testi
mony of third party that government witness lied at trial merely cumulative when issue of veracity of 
witness before jury as result of contradictory testimony of defense witness); United States v. Mesa, 660 
F.2d 1070, 1077 (5th Cir. 1981) (denial of new trial motion proper because newly discovered tapes 
merely impeaching); United States v. Alessi, 638 F.2d 466, 479 (2d Cir. 1980) (denial of new trial 
motion proper because newly discovered evidence cumulative and impeaching); United States v. 
Geders, 625 F.2d 31, 32 (5th Cir. 1980) (denial of new trial motion proper because testimony of new 
witness at most cumulative); see also United States v. Hirst, 668 F.2d 1180, 1185 (11th Cir. 1982) (de
fendant must show evidence not merely cumulative or impeaching); United States v. Burns, 668 F.2d 
855, 859 (5th Cir. 1982) (same); United States v. Hedman, 655 F.2d 813, 814 (7th Cir. 1981) (same); 
United States v. Diggs, 649 F.2d 731, 739 (9th Cir.) (same), cert, denied, 454 U.S 970 (1981).

2724. See United States v. Hirst, 668 F.2d 1180, 1185 (11th Cir. 1982) (newly discovered evidence 
must be material; question of materiality in discretion of trial court); see also United States v. Widgery, 
674 F.2d 710, 712 (8th Cir. 1982) (defendant must show evidence material to issues involved); United 
States v. Burns, 668 F.2d 855, 859 (5th Cir. 1982) (same); United States v. Gonzalez, 661 F.2d 488, 495 
(5th Cir. 1981) (same); United States v. Mesa, 660 F.2d 1070, 1077 (5th Cir. 1981) (same); United States 
v. Metz, 652 F.2d 478, 479 (5th Cir. 1981) (same); United States v. Diggs, 649 F.2d 731, 739 (9th Cir.) 
(same), cert, denied, 454 U.S. 970 (1981).

2725. See United States v. Tracey, 675 F.2d 433, 442 (1st Cir. 1982) (denial of motion for new trial 
proper because additional evidence of speculative value in showing bias creates no reasonable doubt of 
defendant’s guilt); United States v. Hirst, 668 F.2d 1180, 1185 (11th Cir. 1982) (denial of new trial 
motion proper because, in light of overwhelming evidence against defendant, new evidence unlikely to 
result in acquittal); United States v. Burns, 668 F.2d 855, 859-60 (5th Cir. 1982) (denial of new trial 
motion proper because government’s case strong even without testimony of witness whose credibility 
newly discovered evidence might undermine); United States v. Mesa, 660 F.2d 1070, 1077 (5th Cir. 
1981) (denial of new trial motion proper because, in light of overwhelming evidence against defendants, 
unlikely that new evidence would result in acquittal); United States v. Martino, 648 F.2d 367, 407 (5th 
Cir. 1981) (denial of new trial motion proper because evidence supported verdicts and new evidence not 
directly contradictory), cert, denied, 102 S. Ct 2020 (1982); United States v. Kenny, 645 F.2d 1323, 1343- 
44 (9th Cir.) (denial of new trial motion proper because new evidence subject to substantial impeach
ment and lacked significant probative force to acquit, and jury verdict rested on defendant’s credibility 
that was not affected by new evidence), cert, denied, 452 U.S. 920 (1981); United States v. Geders, 625 
F.2d 31, 33 (5th Cir. 1980) (denial of new trial motion proper because, in light of overwhelming evi
dence of guilt, new testimony supporting entrapment defense would not result in acquittal); United 
States v. Weninger, 624 F.2d 163, 167-68 (10th Cir.) (denial of motion for new trial proper because 
posttrial psychiatric report irrelevant to criminal intent and would not result in acquittal), cert, denied, 
449 U.S. 1012 (1980); see also United States v. Widgery, 674 F.2d 710, 712 (8th Cir. 1982) (defendant 
must show new trial probably would result in acquittal); United States v. Gilbert, 668 F.2d 94, 96 (2d 
Cir 1981) (same), cert, denied, 102 S. Ct. 2014 (1982); United States v. Gonzalez, 661 F.2d 488, 495 (5th 
Cir 1981) (same); United States v. Legendre, 657 F.2d 238, 243 (8th Cir.) (same), cert, denied, 454 U.S. 
1037 (1981); United States v. Hedman, 655 F.2d 813, 814 (7th Cir. 1981) (same); United States v. Metz, 
652 F.2d 478, 479 (5th Cir. 1981) (same); United States v. Diggs, 649 F.2d 731, 739 (9th Cir.) (same), 
cert, denied, 454 U.S 970 (1981).

2726. Courts hold the prosecution to an objective standard of knowledge in this context. United 
States v. Agurs, 427 U.S. 97, 103 (1976).

2727. Id ; see United States v. Tracey, 675 F.2d 433, 442 (1st Cir. 1982) (because defendant does not 
allege government use of perjured testimony, new trial proper only ifnew evidence creates reasonab>le 
doubt that did not otherwise exist); United States v. Widgery, 674 F.2d 710, 712-13 (8th Cir. 1982) (if 
prosecutor knowingly used perjured testimony, court must set aside conviction if any reasonable likeli- 
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1928 Seventh Circuit opinion in Larrison v. United States?’17* also apply this 
relaxed standard to cases involving perjury by a government witness that is 
unknown by the prosecution at trial.2729 Other courts have departed from the

hood that perjured testimony could have affected judgment of jury; court refused to apply this more 
lenient test because evidence relating to government’s knowledge of perjury based on speculation and 
conjecture); United States v. Escamilla, 666 F.2d 126, 128-29 (5th Cir. 1982) (denial of motion for new 
trial improper because “significant possibility” that unresponsive, inaccurate statement of government 
agent had substantial impact upon verdict; court suggests but does not hold that prosecutor knew of this 
inaccuracy and purposely used it to convict defendant); United States v. Iverson, 637 F.2d 799, 805-06 
(D.C. Cir. 1980) (if prosecutor relied on testimony he knew or should have known was false, court must 
set aside conviction if any reasonable likelihood that false testimony could have affected judgment of 
jury; reasonable likelihood exists when jury, with acquiescence of prosecution, received erroneous in
formation that at time of trial defendant’s accomplice, key government witness, had been sentenced for 
participation and had nothing to gain from testifying, because only other evidence against defendant 
was own confession and inconclusive testimony of bank teller); Thomas v. Cardwell, 626 F.2d 1375, 
1382 (9th Cir. 1980) (denial of motion for new trial proper when false testimony by key prosecution 
witness that no agreement with government contradicted by testimony of witness’ attorney), cert, de
nied, 449 U.S. 1089 (1981); cf. United States v. Martorano, 663 F.2d 1113, 1120 (1st Cir. 1981) (failure 
of United States Attorney to use witness who allegedly was lying in separate case not government 
admission of knowledge of perjury in instant case).

The standard for knowing use of perjured testimony applicable to new trial motions is similar to that 
applied when the government breaches its duty under Brady v. Maryland, 373 U.S. 83 (1963), to reveal 
that the government’s case contains perjured testimony. See United States v. Agurs, 427 U.S. 97, 103- 
04 (1976) (conviction obtained by knowing use of perjured testimony “fundamentally unfair” and must 
be set aside if any reasonable likelihood that testimony could have affected judgment of jury). See 
generally supra notes 1152-82 and accompanying text (discussing Brady violations).

2728. 24 F.2d 82, 87 (7th Cir. 1928) (denial of motion for new trial proper when perjury evidence 
discovered by neutral source and not in prosecution’s possession; new trial warranted only if court 
reasonably satisfied that testimony false and jury might have reached different conclusion without false 
testimony).

2729. The Larrison standard has been the prevailing test in this situation. See generally 2 C. 
Wright, supra note 1, § 557, at 525 (Larrison standard applies if new trial motion does not allege 
knowledge by prosecution and rests only on ground that testimony false). The Second and Ninth Cir
cuits, however, reject the Larrison test in favor of the stricter standard that newly discovered evidence 
probably would result in an acquittal. See United States v. Krasny, 607 F.2d 840, 844-46 (9th Cir. 1979) 
(probability standard adopted; remand for factual finding of perjury), cert, denied, 445 U.S. 942 (1980); 
United States v. Stofsky, 527 F.2d 237, 246-47 (2d Cir. 1975) (probability standard adopted because 
literal application of Larrison standard would require new trial for perjury on minor matters; denial of 
motion for new trial proper because acquittal probably would not have resulted without perjured testi
mony when new evidence not exculpatory and might disadvantage defendant), cert, denied, 429 U.S. 
819 (1976).

The Fourth, Sixth, Seventh, and Eighth Circuits employ the Larrison standard. See United States v. 
Gabriel, 597 F.2d 95, 99 (7th Cir.) (Larrison applicable; denial of new trial motion proper when post
trial polygraph test of witness irrelevant to charges against defendant and fails to establish peijury), 
cert, denied, 444 U.S. 858 (1979); United States v. Runge, 593 F.2d 66, 73-74 (8th Cir.) (Larrison appar
ently adopted; denial of new trial motion proper when defense vigorously attacked credibility of alleged 
peijurors, other evidence corroborated their testimony, and court instucted jury to receive testimony 
with great caution), cert, denied, 444 U.S. 859 (1979); United States v. Wallace, 528 F.2d 863, 866 (4th 
Cir. 1976) (Larrison applicable; denial of new trial motion improper when witness recantation reveals 
peijured testimony that might have affected judgment); Gordon v. United States, 178 F.2d 896, 900 (6th 
Cir. 1949) (Larrison applicable; denial of new trial motion proper when trial court believed witness’ 
recantation false and no finding that testimony at trial perjured), cert, denied, 339 U.S. 935 (1950).

The views of the other circuits are less clear. See, e.g., United States v. Wright, 625 F.2d 1017, 1020 
(1st Cir. 1980) (First Circuit cases suggest Larrison applicable when testimony deliberately false al
though contrary dictum suggests no decision to adopt Larrison -, denial of new trial motion proper when 
inconceivable that witness’ testimony peijured); United States v. Jackson, 579 F.2d 553, 557 (10th Cir.) 
(Tenth Circuit has not necessarily adopted Larrison', denial of new trial motion proper when perjury 
revealed by witness recantation meets neither standard), cert, denied, 439 U.S. 981 (1978); United States 
v. Mackin, 561 F.2d 958, 961-62 (D.C. Cir.) (choice between standards unnecessary; denial of new trial 
motion proper when alleged perjury meets neither test and evidence supporting perjury claim inadmis
sible), cert, denied, 434 U.S. 959 (1977); United States v. Hamilton, 559 F.2d 1370, 1374 n.8 (5th Cir. 
1977) (unnecessary to address criticism of Larrison, denial of new trial motion proper when alleged 
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probability standard in cases involving newly discovered evidence of an im
proper external influence on the jury’s deliberations.2730 In such cases, most 
courts will grant a motion for new trial only upon a showing of actual 
prejudice.2731

APPEALS

Jurisdiction. Although the Constitution provides no right to appellate
review,2732 28 U.S.C. § 12912733 empowers the federal courts of appeals to 
review final decisions issued by federal district courts.2734 In a criminal pro
ceeding, the final judgment rule generally prevents the defendant from appeal
ing until after the trial court has imposed sentence.2735 The filing of an appeal 
normally deprives the trial court of jurisdiction over any question involved in 
the appeal.2736

No statute expressly permits appeal from interlocutory orders in criminal 
cases.2737 Certain interlocutory orders are appealable, however, under the

perjury meets neither standard); United States v. Meyers, 484 F.2d 113, 116-17 (3d Cir. 1973) (both 
standards discussed; denial of new trial motion improper when perjury material for purposes of either 
standard); cf. United States v. Widgery, 674 F.2d 710, 713 (8th Cir. 1982) (district court’s application of 
probability standard not error when evidence relating to government’s knowledge of alleged peijury 
based on speculation and conjecture).

2730. See United States v. Williams, 613 F.2d 573, 575 (5th Cir.) (employing substantial possibility 
of prejudice test; ex parte communication between judge and juror does not require new trial), cert, 
denied. 449 U.S. 849 (1980).

2731. See United States v. Carr, 647 F.2d 867, 868 (8th Cir.) (per curiam) (denial of new trial motion 
proper because mere unsubstantiated allegation that prospective jury members likely saw defendant in 
custody does not demonstrate prejudice), cert, denied. 454 U.S. 855 (1981); United States v. Vargas, 606 
F.2d 341, 346 (1st Cir. 1979) (denial of new trial motion proper for juror’s failure to answer voir dire 
questions truthfully absent showing of prejudice to defendant); United States v. Albert, 595 F.2d 283, 
290 (5th Cir.) (denial of new trial motion proper when improper statements by United States Marshals 
to jurors not prejudicial), cert, denied, 444 U.S. 963 (1979); cf. United States v. Vincent, 648 F.2d 1046, 
1050 (5th Cir. 1981) (denial of new trial motion proper when failure to instruct jury on lesser included 
offense without request for instruction not “clear prejudicial error” because nothing in record to justify 
verdict of guilty on lesser included offense).

2732. Abney v. United States, 431 U.S. 651, 656 (1977) (right to appeal is creature of statute, not 
Constitution).

2733. 28 U.S.C. § 1291 (1976).
2734. Id Section 1291 provides in part:

The courts of appeals shall have jurisdiction of appeals from all final decisions of the district 
courts of the United States, . . . except where a direct review may be had in the Supreme 
Court.

Za!
A decision of a United States Magistrate is not a final decision of a district court within the meaning 

of § 1291. See In re Mackin, 668 F.2d 122, 127-29 (2d Cir. 1981) (magistrate’s decision to deny extradi
tion not appealable because not final decision of district court under § 1291).

2735. See Parr v. United States, 351 U.S. 513, 518 (1956) (final judgment in criminal case means 
sentence). After sentencing, a defendant may appeal both the conviction itself and the denial of a new 
trial motion. See United States v. Kenny, 645 F.2d 1323, 1342 n.21 (9th Cir.) (denial of rule 33 motion 
for new trial appealable), cert, denied, 454 U.S. 920 (1981).

2736. See In re Thorp, 655 F.2d 997, 998 (9th Cir. 1981) (district court without jurisdiction to find 
attorney guilty of criminal contempt when appeal from pretrial civil contempt order pending). But see 
United States v. Taylor, 648 F.2d 565, 572 (9th Cir. 1981) (because collateral claim that prosecutor lied 
in colloquy on admission of evidence “casts such a dark shadow on a pivotal aspect of the direct appeal, 
and at the same time implicates the fundamental fairness of the trial and the propriety of the govern
ment’s actions,” trial court may hear coram nobis petition while appeal pending).

2737 The statute empowering the federal courts of appeals to review interlocutory appeals explicitly 
addresses only civil proceedings. 28 U.S.C. § 1292 (1976). Section 1292(a) authorizes federal courts to 
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“collateral order” doctrine articulated by the Supreme Court in Cohen v. Bene
ficial Industrial Loan Corp.2738 The Cohen doctrine permits immediate appeal 
of an interlocutory order that is collateral to the merits of a case, conclusively 
decides the issue, and otherwise would be unreviewable on appeal from a final 
judgment.2739 Applying the Cohen doctrine, the Supreme Court has held that a 
defendant may immediately appeal the denial of a pretrial motion to dismiss 
based on the double jeopardy clause2740 or the speech or debate clause,2741 and 
the denial of a motion to reduce excessive bail.2742

The Supreme Court has not permitted interlocutory appeal of the denial of a

review interlocutory orders relating to injunctions, receiverships, and admiralty and patent infringe
ment cases. Id. § 1292(a). Section 1292(b) permits interlocutory appeal in civil cases when the district 
judge certifies that an order involves a controlling question of law. Id. § 1292(b).

2738. 337 U.S. 541 (1949).
2739. Id. at 546-47.
2740. Abney v. United States, 431 U.S. 651, 659 (1977); see United States v. Garza, 674 F.2d 396, 399 

(5th Cir. 1982) (denial of pretrial motion to dismiss on double jeopardy grounds immediately appeala
ble); United States v. Griggs, 651 F.2d 396, 397 n.l (5th Cir. 1981) (denial of pretrial motion to dismiss 
based on both collateral estoppel and double jeopardy claims immediately appealable).

Courts have recognized the danger of unnecessary delay due to frivolous Abney appeals. See United 
States v. Leppo, 634 F.2d 101, 105 (3d Cir. 1980) (defendant may not delay trial by frivolous appeal). 
Several circuits permit the district court to proceed with trial pending appeal if the district court con
cludes that the double jeopardy claim is frivolous and supports its conclusion with written findings. 
See United States v. Grabinski, 674 F.2d 677, 679-80 (8th Cir. 1982) (per curiam) (trial court may 
proceed after submitting written findings that double jeopardy claim frivolous; appellate court will 
expedite Abney appeal); United States v. Lanci, 669 F.2d 391, 394 (6th Cir. 1982) (district court may 
proceed when it concludes that double jeopardy claim lacks colorable foundation); United States v. 
Leppo, 634 F.2d 101. 105 (3d Cir. 1980) (district court may proceed with trial when it finds double 
jeopardy motion frivolous and supports conclusion with written findings). Although the Ninth Circuit 
does not permit the district court to proceed pending an Abney appeal, it will expedite consideration of 
such an appeal if the government shows that delay will cause irreparable harm. See United States v. 
Miranda-Parra, 637 F.2d 610, 612-13 (9th Cir. 1980) (per curiam) (use of emergency motion for sum
mary affirmance appropriate in Abney appeals because substantial delay would cause irreparable 
harm).

The courts of appeals generally will not consider additional claims pressed in an Abney appeal unless 
those claims independently meet the Cohen criteria. See Abney v. United States, 431 U.S. 651, 662-63 
(1977) (additional claims immediately appealable only if they also satisfy Cohen criteria); United States 
v. Bendis, 681 F.2d 561, 569 (9th Cir. 1981) (on Abney appeal court will not consider claims of speedy 
trial violations and grand jury irregularities); United States v. Wright, 622 F.2d 792, 793-94 (5th Cir.) 
(on Abney appeal court will consider allegations of prosecutorial misconduct as they relate to double 
jeopardy claim, but not as independent grounds for dismissal), cert, denied, 449 U.S. 961 (1980). The 
circuits disagree on the reviewability of a double jeopardy claim based on insufficiency of the evidence 
at an earlier trial. Compare United States v. McQuilkin, 673 F.2d 681, 685 (3d Cir. 1982) (court will 
hear Abney appeal based on insufficiency of evidence at earlier trial ending in conviction because 
double jeopardy clause implicated) with United States v. Ellis, 646 F.2d 132, 134-35 (4th Cir. 1981) 
(court will not hear Abney appeal based on insufficiency of evidence at earlier trial ending in mistrial 
because no colorable double jeopardy claim raised when earlier trial ended in hung jury).

2741. Helstoski v. Meanor, 442 U.S. 500, 508 (1979) (speech or debate clause protects members of 
Congress not only from conviction, but also from necessity of standing trial; right not to stand trial lost 
if immediate appeal unavailable), see United States v. Murphy, 642 F.2d 699, 700 (2d Cir. 1980) (per 
curiam) (denial of motion to dismiss based on speech or debate clause immediately appealable); cf. 
United States v. Carney, 665 F.2d 1064, 1065 (D.C. Cir.) (per curiam) (although denial of motion to 
dismiss based on speech or debate clause immediately appealable, denial of motion to suppress based 
on same grounds not immediately appealable because not final decision under Cohen analysis), cert, 
denied, 454 U.S. 1081 (1981). In United States v. Myers, 635 F.2d 932 (2d Cir.), cert, denied, 449 U.S. 
956 (1980), the Second Circuit held that the speech or debate clause protection from prosecution recog
nized in Helstoski applied as well to a congressman’s claim that prosecution was barred by separation 
of powers principles. Id. at 935-36. Thus, the Myers court allowed immediate appeal of the denial of a 
dismissal motion based on separation of powers principles. Id.

2742. Stack v. Boyle, 342 U.S. 1, 6 (1951) (denial of motion to reduce bail final decision under Cohen 
analysis and therefore immediately appealable). 
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motion to dismiss based on the constitutional right to a speedy trial.2743 Sev
eral circuits have reached a similar conclusion with respect to Speedy Trial 
Act2744 claims.2745 The courts of appeals also have denied interlocutory ap
peals of claims based on prosecutorial misconduct and grand jury irregulari
ties,2746 lack of personal jurisdiction,2747 lack of subject matter jurisdiction,2748 
and the statute of limitations.2749 In addition, courts have not permitted imme
diate appeal of denial of a motion to disqualify a prosecutor2750 or judge.2751 
The circuits do not agree, however, on whether a defendant can immediately 
appeal an order disqualifying his attorney.2752

The Ninth Circuit has applied the Cohen criteria to criminal orders more 
liberally than other circuits. The Ninth Circuit allows interlocutory appeal of 
the denial of a dismissal motion based on claims of vindictive prosecution,2753

2743. United States v. MacDonald, 435 U.S. 850, 858-61 (1978) (denial of motion to dismiss based 
on constitutional right to speedy trial not immediately appealable under Cohen doctrine; issue not 
collateral, determination by trial court not final, and right to appeal not irrevocably lost if review 
delayed).

2744. 18 U.S.C. §§ 3161-3174 (1979).
2745. See United States v. Grabinski, 674 F.2d 677, 680 (8th Cir. 1982) (per curiam) (denial of 

motion to dismiss based on alleged violation of Speedy Trial Act not immediately appealable because 
right to appeal not irrevocably lost as required under third criteria of Cohen doctrine); United States v. 
Bilsky, 664 F.2d 613, 617-19 (6th Cir. 1981) (same); United States v. Mehrmanesh, 652 F.2d 766, 769-70 
(9th Cir. 1980) (same).

2746. See United States v. Martinez, 667 F.2d 886, 890 (10th Cir. 1981) (denial of dismissal motion 
based on claim of prosecutorial and judicial misconduct not immediately appealable because issue not 
“completely collateral” and rights not irreparably lost if appeal delayed), cert, denied, 102 S. Ct. 2301 
(1982); United States v. Litman, 661 F.2d 17, 19 (3d Cir. 1981) (dictum) (denial of dismissal motion 
based on claim of prosecutorial misconduct not immediately appealable because claim does not involve 
right not to be tried; adequate remedy available on appeal from final judgment); United States v. Lin
ton, 655 F.2d 930, 932 (9th Cir. 1981) (per curiam) (denial of dismissal motion based on claims of 
prosecutorial misconduct and use of peijured testimony before grand jury not immediately appealable).

2747. See United States v. Sorren, 605 F.2d 1211, 1214 (1st Cir. 1979) (denial of dismissal motion 
based on lack of personal jurisdiction not immediately appealable because personal jurisdiction re
quirement protects defendant from judgment, not trial; right adequately protected on appeal from final 
judgment).

2748. See United States v. Layton, 645 F.2d 681, 683-84 (9th Cir.) (denial of dismissal motion based 
on lack of subject matter jurisdiction not immediately appealable because subject matter jurisdiction 
requirement protects defendant from judgment, not trial; right adequately protected on appeal from 
final judgment), cert, denied, 101 S. Ct. 3128 (1981).

2749. See United States v. Levine, 658 F.2d 113, 120 (3d Cir. 1981) (denial of dismissal motion based 
on statute of limitations ground not immediately appealable because right not irreparably lost if review 
delayed). In Levine the court focused on the third Cohen criterion because the government stipulated 
that the first two Cohen criteria were satisfied. Id. at 121, 124. The Court noted, however, that generally 
the first two Cohen criteria are not met because the issue can be raised again during trial and the factual 
issues adduced at trial may be important to the determination of the statute of limitations claim. Id. at 
129.

2750. See United States v. Caggiano, 660 F.2d 184, 191 (6th Cir. 1981) (denial of motion to disqual
ify United States Attorney not immediately appealable because not final order under Cohen doctrine), 
cert, denied, 102 S. Ct. 1015 (1982) . The court noted, however, that an order granting a motion to 
disqualify the prosecuting attorney is immediately appealable because the government usually is fore
closed from appeal of the final judgment. Id. at 190.

2751. See United States v. Gregory, 656 F.2d 1132, 1138 (5th Cir. 1981) (denial of motion to disqual
ify trial judge not immediately appealable because fully reviewable on appeal from final judgment).

2752. Compare United States v. Hobson, 672 F.2d 825, 826 (11th Cir. 1982) (per curiam) (order 
disqualifying attorney immediately appealable; court analogized to Fifth Circuit rule in civil cases) wzw 
United States v. Greger, 657 F.2d 1109, 1112-13 (9th Cir. 1981) (order disqualifying attorney not imme
diately appealable; judicial economy served and defendant’s right to effective assistance of counsel 
adequately protected by review from final judgment).

2753. See United States v. Shaw, 655 F.2d 168, 170-71 (9th Cir. 1981) (denial of dismissal motion 
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selective prosecution,* 2754 and violation of the fifth amendment’s indictment 
clause.2755 Several circuits have explicitly rejected the liberal approach of the 
Ninth Circuit.2756

based on claim of vindictive prosecution immediately appealable under Cohen doctrine); United States 
v. Griffin, 617 F.2d 1342, 1345-46 (9th Cir.) (same), cert, denied, 449 U.S. 863 (1980).

2754. See United States v. Wilson, 639 F.2d 500, 502 (9th Cir. 1981) (denial of dismissal motion 
based on claim of selective prosecution appealable under “Griffin-Abney" test applying Cohen criteria; 
court analogized selective prosecution to vindictive prosecution).

2755. See United States v. Yellow Freight Systems, Inc., 637 F.2d 1248, 1251 (9th Cir. 1980) (denial 
of dismissal motion based on prosecution of infamous crime by information rather than indictment 
immediately appealable because indictment clause protection against unjustified prosecution lost if ap
peal delayed), cert, denied, 454 U.S. 815 (1982).

2756. See United States v. Brizendine, 659 F.2d 215, 218 (D.C. Cir. 1981) (denial of dismissal motion 
based on vindictive prosecution claim not appealable under Cohen doctrine). In Brizendine the District 
of Columbia Circuit discussed the Ninth Circuit’s treatment of interlocutory appeals at some length 
and concluded, “We find its reasoning to be unpersuasive and the consequences of overly generous 
allowance of interlocutory appeals to be pernicious.” Id. at 224; see also United States v. Rosario, 677 
F.2d 614, 616 n.6, 617 (7th Cir. 1982) (per curiam) (vindictive prosecution claim not immediately ap
pealable because third Cohen criteria not met); United States v. Grabinski, 674 F.2d 677, 680 (8th Cir. 
1982) (per curiam) (same); United States v. Gregory, 656 F.2d 1132, 1135 (5th Cir. 1981) (vindictive 
prosecution claim not immediately appealable because right generally not destroyed if review delayed; 
exception allowed if defendant presents “substantial evidence” of malicious purpose unrelated to law 
enforcement).

2757. See United States v. Crozier, 674 F.2d 1293, 1296-97 (9th Cir. 1982) (pretrial order restraining 
defendants from disposing of assets potentially subject to forfeiture on conviction immediately appeala
ble because due process challenge moot if delayed until after trial); In re Special Grand Jury (for 
Anchorage, Alaska), 674 F.2d 778, 783-84 (9th Cir. 1982) (district court order denying unindicted sub
jects of grand jury investigation access to non-secret grand jury records immediately appealable); Doe 
v. United States, 666 F.2d 43, 45-46 (4th Cir. 1981) (pretrial order admitting evidence under rule 412 
immediately appealable because misapplication of rule designed to protect rape victims from public 
disclosure of private fives cannot be remedied on appeal); United States v. Hubbard, 650 F.2d 293, 314 
(D.C. Cir. 1980) (denial of third party’s motion seeking to prevent public disclosure of sealed docu
ments immediately appealable because mistaken disclosure cannot be remedied on appeal); cf. United 
States v. West, 672 F.2d 796, 798 (10th Cir. 1982) (discovery orders interlocutory and thus not immedi
ately appealable; jurisdiction exists only if mandamus appropriate); United States v. Carney, 665 F.2d 
1064, 1065 (D.C. Cir.) (per curiam) (denial of pretrial motion to permit inspection of grand jury min
utes not immediately appealable because objection to evidence can be raised at trial and thus denial not 
final decision), cert, denied, 454 U.S. 1081 (1981).

2758. See United States v. Ryan, 402 U.S. 530, 532-33 (1971) (finality requirement and policy 
against piecemeal review dictate that subpoena normally reviewable only by way of contempt); United 
States v. Feeney, 641 F.2d 821, 824 (10th Cir. 1981) (denial of motion to quash subpoena duces tecum 
not immediately appealable; subpoenaed party must suffer contempt citation to challenge validity of 
subpoena); In re Grand Jury Empanelled Aug. 14, 1979, 638 F.2d 1235, 1236-37 (3d Cir. 1981) (same); 
cf. United States v. Nixon, 418 U.S. 683, 691-92 (1974) (President permitted immediate appeal from 
denial of motion to quash subpoena duces tecum because of uniqueness of separation of powers 
considerations).

2759. 247 U.S. 7 (1918).
2760. Id. at 12-13.

A criminal case or grand jury proceeding often generates collateral orders 
affecting the disposition of property or the disclosure of evidence or records. 
Such orders, when alleged to be violations of due process, privilege, or privacy 
rights, are immediately appealable if they meet the Cohen criteria.2757 A party 
normally may challenge the denial of a motion to quash a subpoena only by 
refusing to comply and then by appealing the ensuing contempt citation.2758 2759 
The Supreme Court recognized an exception to this rule in Perlman v. United 
States2159 when it permitted immediate appeal by an interested third party 
from an order directing another party to comply with a subpoena.2760 The 
Perlman Court noted that when a subpoena is challenged by a party other 
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than the one to whom it is directed, the challenging party cannot force the 
subpoenaed party to risk contempt and, therefore, immediate appeal is neces
sary to preserve appellate review.2761 In In re Oberkoetter™'1 the First Circuit 
considered whether a plaintiff could immediately appeal the denial of a motion 
to quash a subpoena directed to his attorney.2763 The court held that the Perl
man rule was inapplicable and dismissed the appeal.2764 Recently, the Fifth 
and Eighth Circuits have rejected Oberkoetter, choosing instead to follow the 
Perlman rule when clients challenge subpoenas directed to their attorneys.2765 

In addition to meeting substantive jurisdictional requirements, an appellant 
must comply with certain procedural requirements. Rule 4(b) of the Federal 
Rules of Appellate Procedure requires a criminal defendant to file a notice of 
appeal within ten days after the challenged judgment or order.2766 The corre
sponding period for the government is thirty days.2767 Rule 4(b) also provides, 
however, that the district court may extend a party’s filing period for up to 
thirty days upon a showing of excusable neglect.2768 An appellate court’s juris-

2761. ld. \cf. In Re Doe, 662 F.2d 1073, 1076 (4th Cir. 1981) (attorney may appeal denial of motion 
to quash subpoena directed to his law partnership; partnership itself must suffer contempt citation to 
challenge order), cert, denied, 102 S. Ct. 1632 (1982).

2762. 612 F.2d 15 (1st Cir. 1980).
2763. Id. at 16-18.
2764. Id. at 18-19. The court argued that the client was not as powerless to prevent the harm as was 

the appellant in Perlman because a “stout-hearted” attorney could be expected to risk contempt to 
protect his client’s interest. Id. at 18.

2765. See In re Grand Jury Proceeding (Malone), 655 F.2d 882, 884-86 (8th Cir. 1981) (clients per
mitted to appeal denial of motion to quash subpoena directed to their attorney because “significant 
number” of attorneys unwilling to risk contempt citation thus denying clients any meaningful appeal); 
In re Grand Jury Proceedings (Fine), 641 F.2d 199, 202-03 (5th Cir. 1981) (same). The District of 
Columbia Circuit, without relying on Oberkoetter, recently dismissed the appeal of a corporation that 
had moved to quash a subpoena directed at an outside counsel. In re Sealed Case, 655 F.2d 1298, 1301- 
02 (D.C. Cir. 1981). The court distinguished the case from Perlman and other cases allowing appeal 
because (1) the outside attorney had taken possession of the documents after the corporation had de
cided to resist and thus could be expected to defend the corporation’s interests vigorously even to the 
extent of risking contempt; (2) the documents originally were produced by employees of the company 
and thus the transfer to outside counsel evidenced an attempt to create a Perlman appeal; and (3) the 
attorney claimed a work product privilege and, thus, had his own interest in resisting the subpoena. Id.

A factual variation on this theme occurred in United States v. Cuthbertson, 651 F.2d 189 (3d Cir. 
1981), in which a television network sought to appeal a trial court ruling that ordered assertedly privi
leged materials to be turned over to a criminal defendant. Id. at 192, 194. Because the network had 
already turned the materials over to the judge for in camera review, it was impossible for them to resist 
the order and thus generate an appealable contempt citation. Id. at 194. The Third Circuit concluded 
that the trial court’s order releasing the material was immediately appealable because no other remedy 
was available. Id.

2766. Fed. R. App. P. 4(b); see United States v. Scott, 672 F.2d 454, 455-56 (5th Cir. 1982) (per 
curiam) (appeal of sentence dismissed because notice of appeal filed one day late; remanded to trial 
court to determine whether delay due to excusable neglect); United States v. Gibbs, 662 F.2d 728, 729 
(11th Cir. 1982) (appeal of denial of new trial motion dismissed because notice of appeal not filed 
within 10 days); cf. United States v. Cook, 670 F.2d 46, 48-49 (5th Cir.) (petition to trial court request
ing rehearing on new trial motion must be filed within time limit for appeals; remanded to trial court to 
dismiss for lack of jurisdiction), cert, denied, 102 S. Ct. 2255 (1982).

Rule 4(a), governing civil appeals, allows 30 days for filing a notice of appeal. Fed. R. App. P. 4(a). 
This time limit applies to a state prisoner’s appeal from the denial of a habeas corpus petition under 28 
U.S.C. § 2254 (1976 & Supp. Ill 1979). Rule 4(a) also provides a 60 day filing period in actions against 
the United States. Fed. R. App. P. 4(a). This time limit applies to a federal prisoner’s collateral attack 
of his sentence under 28 U.S.C. § 2255 (1976 & Supp. Ill 1979).

2767. 18 U.S.C. § 3731 (1976); Fed R. App. P. 4(b).
2768. Fed R. App. P. 4(b). In United States v. Avery, 658 F.2d 759 (10th Cir. 1981) (per curiam), the 

Tenth Circuit held that a district court has jurisdiction to consider a motion for such an extension “ 1S 
filed within the 30 day extension period, that is, within 40 days of the judgment. Id. at 760-61. The 
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diction to consider the merits of an appeal may be affected by other procedural 
factors, such as standing2769 and mootness.2770

Government Appeals. According to long-standing common law policy,
the government may appeal rulings in criminal cases only pursuant to express 
statutory authority.2771 The Supreme Court has suggested that the general ap
pellate jurisdiction statute, 28 U.S.C. § 1291,2772 is generally inapplicable to 
government appeals in criminal cases.2773 Jurisdiction over most government

court further stated, however, that the appellant must file a notice of appeal or its equivalent within the 
40 day period, regardless of when the motion for extension is filed. Id. at 761. The court held that it 
was without jurisdiction to hear an appeal from the denial of a motion for extension because the notice 
of appeal was filed more than 40 days after the original judgment. Id. In dissent, Judge McWilliams 
advocated treating the appeal as an appeal of the denial of the extension motion, not of the original 
ruling, and thus would have reached the merits because the notice of appeal was filed within 10 days of 
the denial of the motion for extension. Id. at 761-62 (McWilliams, J., dissenting).

Courts will generally allow an appeal to proceed when the delay in filing is due to no fault of the 
appellant, especially if it is due to the negligence of a government official. See United States v. Jones, 
669 F.2d 559, 561 (8th Cir. 1982) (per curiam) (filing of notice of appeal before court rules on posttrial 
motions ineffective in Eighth Circuit; appeal permitted when clerk failed to tell defendant that notice of 
appeal was premature and should be refiled within 10 days of denial of postconviction motions); 
Deloney v. Estelle, 661 F.2d 1061, 1063 (5th Cir. 1981) (appeal from denial of habeas corpus petition 
permitted when notice of appeal received by clerk within 30-day time limit, but filed after time limit, 
because appellant had no control over notice of appeal after submission to clerk); cf. Fallen v. United 
States, 378 U.S. 139, 143-44 (1974) (appeal permitted when delay in filing notice of appeal due to mail 
system and petitioner “did all he could under the circumstances”).

Courts may treat pro se notices of appeal more liberally than those filed by counsel, at least with 
respect to form. See Bradley v. Coughlin, 671 F.2d 686, 689 (2d Cir. 1982) (when prisoner filed poorly 
denominated notice of appeal within applicable time period, appeal permitted because document ade
quate to notify state of appeal). But cf Birl v. Estelle, 660 F.2d 592, 593 (5th Cir. 1982) (per curiam) 
(pro se appeal dismissed because not timely filed; “one who proceeds pro se acquires no greater rights 
than a litigant represented by a lawyer, unless a liberal construction of properly filed pleadings be 
considered an enhanced right”).

2769. For example, an appellate court may decline an appeal when the defendant is a fugitive from 
justice. See Molinaro v. New Jersey, 396 U.S. 365, 365 (1970) (per curiam) (escape disentitles defendant 
to call on court to determine his claim); United States v. Phillips, 664 F.2d 971, 985 n. 1 (5th Cir. 1981) 
(appeal of convicted but unsentenced fugitive dismissed), cert, denied, 102 S. Ct. 2965 (1982). But see 
United States v. Macklin, 671 F.2d 60, 67 n.9 (2d Cir. 1982) (although appellate court may, and nor
mally will, decline jurisdiction when defendant has escaped, court will hear appeal of probationer who 
served full sentence on one count but failed to keep contact with probation officer with respect to 
probation imposed under second count).

2770. See United States v. Pauline, 624 F.2d 684, 685 (5th Cir. 1980) (death of appellant moots 
appeal; case remanded to district court to vacate judgment and dismiss indictment); cf. Hunt v. Roth, 
648 F.2d 1148, 1152 (8th Cir. 1981) (appeal from § 1983 action challenging bail statute not mooted by 
conviction because conviction may be reversed thereby resurrecting bail issue).

The fact that an appellant is serving a concurrent sentence on an affirmed or unchallenged count 
does not of itself moot his appeal. Benton v. Maryland, 395 U.S. 784, 790 (1969) (although concurrent 
sentences imposed, “adverse collateral effects of criminal convictions” sufficient to allow jurisdiction); 
see also infra notes 2783-93 and accompanying text (discussing concurrent sentence doctrine).

2771. See Arizona v. Manypenny, 451 U.S. 232, 245 (1981) (from early days of republic, both state 
and federal courts have refused to consider prosecution appeals without statutory authorization).

2772. 28 U.S.C. § 1291 (1976); see supra note 2734 (providing text of § 1291).
2773. See Arizona v. Manypenny, 451 U.S. 232, 245 (1981) (appeals by government in criminal cases 

"unusual, exceptional, not favored”). But see United States v. DeMier, 671 F.2d 1200, 1204 (8th Cir. 
1982) (order reducing sentence appealable by government under § 1291); United States v. Caggiano, 
660 F.2d 184, 189-90 (6th Cir. 1981) (order disqualifying United States Attorney’s Office appealable by 
government under § 1291), cert, denied, 102 S. Ct. 1015 (1982).

In an unusual procedural and factual setting, the Eighth Circuit recently allowed a government ap
peal under § 1291 from the trial court’s denial of a government motion to dismiss an information. 
United States v. Dupris, 664 F.2d 169, 172 (8th Cir. 1981). In Dupris the government moved to dismiss 
because evidence had been lost or misplaced. Id. at 171. The trial court denied the motion and stated 
it was not in the public interest because the judge wanted the case to proceed in order to resolve a
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criminal appeals rests upon the Criminal Appeals Act (the Act).2774 The Act 
authorizes government appeals from dismissals or orders suppressing evi
dence,2775 and express language in the Act requires the courts to construe its 
provisions liberally.2776 Accordingly, the courts have interpreted the provision 
allowing appeal of dismissals to permit appeal from any ruling that, in effect, 
eliminates an independent basis for securing a conviction.2777 Similarly, courts 
have permitted government appeals of orders quashing grand jury subpoenas 
as orders “excluding evidence.”2778

The 1970 amendments to the Criminal Appeals Act extended the govern-

controversial underlying jurisdictional question. Id. at 171-72. The government asserted its right to 
appeal the denial of its motion to dismiss under § 1291 and, alternatively, under 18 U.S.C. § 3731, the 
Criminal Appeals Act. Id. at 173 & n.5. The Eighth Circuit concluded that the order was appealable 
under § 1291 and, therefore, did not address appealability under the Criminal Appeals Act. Id. at 173 
n.5.

2774. 18 U.S.C. § 3731 (1976).
2775. Id. The Act provides in part:

In a criminal case an appeal by the United States shall lie to a court of appeals from a deci
sion, judgment, or order of a district court dismissing an indictment or information as to any 
one or more counts, except that no appeal shall lie where the double jeopardy clause of the 
United States Constitution prohibits further prosecution.
An appeal by the United States shall lie to a court of appeals from a decision or order of a 
district courts [j/c] suppressing or excluding evidence or requiring the return of seized prop
erty in a criminal proceeding, not made after the defendant has been put in jeopardy and 
before the verdict or finding on an indictment or information, if the United States attorney 
certifies to the district court that the appeal is nt>t taken for purpose of delay and that the 
evidence is a substantial proof of a fact material in the proceeding.

Id.
The legislative history accompanying the 1970 amendment to the Criminal Appeals Act indicated 

that the provision of § 3731, which permitted the government to appeal orders suppressing evidence, 
should be construed liberally and, therefore, the government would be permitted to appeal all pretrial 
orders suppressing evidence. S. Rep. No. 1296, 91st Cong., 2d Sess. 18 (1970) (all suppressions of 
evidence except those ordered during trial appealable); see United States v. Margiotta, 662 F.2d 131, 
141 (2d Cir. 1981) (pretrial evidentiary rulings based on rulings made at prior mistrial appealable under 
§ 3731 as orders excluding evidence). But see United States v. Stipe, 653 F.2d 446, 447-50 (10th Cir. 
1981) (pretrial order denying government’s request to establish informal order of proof at trial not 
appealable under § 3731 because not order suppressing evidence).

The Criminal Appeals Act applies only to appeals by the United States Government. 18 U.S.C. 
§ 3731 (1976). Last term the Supreme Court held that a state prosecuting a case that has been removed 
to federal court may appeal under § 1291 if state law authorizes the state to appeal in criminal cases. 
Arizona v. Manypenny, 451 U.S. 232, 247 (1981).

2776. 18 U.S.C. § 3731 (1976) (act “shall be liberally construed to effectuate its purposes”); see 
United States v. Wilson, 420 U.S. 332, 337-38 (1975) (Congress intended Criminal Appeals Act to 
remove all statutory barriers to government appeals).

2777. See United States v. Margiotta [hereinafter Margiotta /], 646 F.2d 729, 731-32 (2d Cir. 1981) 
(pretrial order compelling government to select for submission to jury one of several mailings alleged in 
mail fraud indictment appealable under § 3731 because ruling eliminated “discrete basis” for criminal 
liability). The trial that followed Margiotta I ended with a hung jury; prior to retrial, the judge ruled 
that he would abide by certain jury instructions to which the government objected at the first trial. 
United States v. Margiotta [hereinafter Margiotta II}, 662 F.2d 131, 134 (2d Cir. 1981). The government 
sought to appeal this ruling, but the Second Circuit held that the jury instruction ruling did not elimi
nate “a discrete basis for the imposition of criminal liability” and, thus, did not operate as an appeala
ble dismissal. Id. at 140.

2778. See In re Grand Jury Subpoena (Kent), 646 F.2d 963, 967 (5th Cir. 1981) (order quashing 
grand jury subpoena duces tecum appealable as order excluding evidence); In re Grand Jury Empanel
led (Colucci), 597 F.2d 851, 855-57 (3d Cir. 1979) (same).

Although § 3731 is liberally construed to facilitate appeals by the government, government appeals 
generally are subject to the same finality requirements as other appeals. See United States v. Sam 
Goody, Inc., 675 F.2d 17, 22-24 (2d Cir. 1982) (order granting new trial not appealable because insuf
ficiently final). 
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ment’s right to appeal from dismissals to constitutional limits.2779 The most 
important constitutional limitation on government appeals is the fifth amend
ment prohibition against double jeopardy. The double jeopardy clause nor
mally bars the government from appealing a judgment of acquittal, even if the 
judgment is based on erroneous legal rulings.2780 The government may appeal 
an acquittal entered after a jury verdict of guilty, however, because reversal 
would require only reinstatement of the verdict, not a new trial.2781 The gov
ernment also may appeal sentences when expressly authorized by statute.2782

Concurrent Sentence Doctrine. Under the concurrent sentence doctrine,
a court may decline to review convictions under one or more counts of an 
indictment if the sentences imposed for those convictions are to be served con
currently with sentences for valid or unchallenged convictions.2783 The doc
trine is a discretionary rule of judicial convenience, not a jurisdictional bar.2784

2779. See S. Rep. No. 1296, 91st Cong., 2d Sess. 18 (1970) (amendments intended to remove all 
statutory restrictions on government right to appeal).

2780. See Sanabria v. United States, 437 U.S. 54, 68-69 (1978) (double jeopardy clause bars retrial 
even though acquittal result of erroneous evidentiary ruling); Fong Foo v. United States, 369 U.S. 141, 
143 (1962) (per curiam) (double jeopardy clause bars retrial even though trial court based directed 
verdict of acquittal on “egregiously erroneous foundation”). But see United States v. Scott, 437 U.S. 82, 
101 (1978) (government appeal not barred when Court granted defendant’s motion to dismiss prior to 
determination of guilt or innocence).

2781. See United States v. Scott, 437 U.S. 82, 91 n.7 (1978) (government appeal permitted when no 
retrial needed on remand); Government of the Virgin Islands v. Christensen, 673 F.2d 713, 719-18 (3d 
Cir. 1982) (government may appeal postverdict acquittal judgment); United States v. Jannotti, 673 F.2d 
578, 580 n.l (3d Cir.) (section 3731 authorizes appeal of acquittal entered after guilty verdict), cert, 
denied, 102 S. Ct. 2906 (1982); United States v. White, 673 F.2d 299, 301 (10th Cir. 1982) (government 
may appeal postverdict acquittal); United States v. Wiga, 662 F.2d 1325, 1327 (9th Cir. 1981) (govern
ment may appeal vacatur of conviction), cert, denied, 102 S. Ct. 1775 (1982); United States v. Uzzolino, 
651 F.2d 207, 212 (3d Cir.) (government may appeal postverdict acquittal), cert, denied, 454 U.S. 865 
(1981); United States v. Black, 644 F.2d 445, 446-47 (5th Cir. 1981) (same). In Black the Fifth Circuit 
found the statement that there was “no substantial evidence on which a reasonable person could return 
a verdict of guilty” made by the trial judge before sending the jury out was not a de facto acquittal. Id. 
The court held that the formal acquittal by the trial judge followed the guilty verdict returned by the 
jury and therefore was appealable. Id.

In United States v. Martinez, 667 F.2d 886 (10th Cir. 1981), cert, denied, 102 S. Ct. 2301 (1982), the 
Tenth Circuit held that the government could not appeal the pretrial dismissal of an indictment based 
on the trial court’s finding that the trial would violate the double jeopardy ban. Id. at 890. The Tenth 
Circuit reached the merits of the double jeopardy claim, however, in order to find that it was without 
jurisdiction to consider the appeal. Id. at 889.

2782. United States v. DiFrancesco, 449 U.S. 117, 143 (1980). In DiFrancesco the government ap
pealed pursuant to 18 U.S.C. § 3576 (1976), which allows the government to seek a more severe sen
tence for a dangerous special offender. 449 U.S. at 143.

2783. See Barnes v. United States, 412 U.S. 837, 848 n.16 (1973) (after affirming convictions for 
possession of stolen Treasury checks, Court declined, “as a discretionary matter,” to review forging and 
uttering convictions carrying identical concurrent sentences); United States v. Barker, 675 F.2d 1055, 
1059 (9th Cir. 1982) (per curiam) (when five of six charges affirmed, sixth count carrying concurrent 
sentence summarily affirmed when appellant suffered no adverse collateral legal consequences); United 
States v. Kaiser, 660 F.2d 724, 732 (9th Cir. 1981) (concurrent sentence doctrine applied when convic
tion on one count of indictment containing multiple counts involving drug related offenses has no 
adverse collateral legal consequences for appellant), cert, denied, 102 S. Ct. 2936 (1982).

A court will apply the concurrent sentence doctrine only when another conviction carrying a sentence 
identical to or longer than the challenged conviction or sentence is final. See United States v. Kimber- 
lin, 675 F.2d 866, 868 (7th Cir. 1982) (court will not decline review when appeal of conviction underly
ing longer concurrent sentence still pending).

2784. See Benton v. Maryland, 395 U.S. 784, 791 (1969) (concurrent sentence doctrine not jurisdic
tional bar to review); see id. at 799 (White, J., concurring) (concurrent sentence doctrine avoids wasting 
judicial resources and promotes fairness to other litigants).
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Thus, a court may conserve judicial resources by reversing the conviction, 
rather than applying the doctrine, when the invalidity of the challenged con
viction is readily apparent.2785 The concurrent sentence doctrine does not ap
ply when the challenged conviction carries a separate fine2786 or parole 
term.2787 A court also will not apply the doctrine when the challenged convic
tion is likely to have adverse collateral consequences.2788 Courts recognize that 
one such collateral consequence is the possible effect of the conviction on eligi
bility for parole ,2789 A court may find, however, that such an effect is unlikely 
when a parole commission gives equal weight to affirmed convictions and 
those reversed on procedural grounds2790 or when parole eligibility depends on 
a “severity rating” that the challenged count does not affect.2791

Applying a different approach to the concurrent sentence doctrine, the Dis
trict of Columbia Circuit and the Fifth Circuit vacate, rather than affirm, the 
conviction if the challenge presents a substantial legal question.2792 These

2785. See United States v. Hernandez, 662 F.2d 289, 291 (5th Cir. 1981) (per curiam) (when invalid
ity of conviction readily apparent, judicial convenience served by reversing, rather than declining re
view. to prevent later appeal should adverse consequences surface); cf. United States v. Jenkins, 665 
F.2d 47, 48 (2d Cir. 1981) (per curiam) (vacating bank robbery conviction because clearly merged with 
armed bank robbery conviction; no consideration of concurrent sentence doctrine); United States v. 
Evans, 665 F.2d 54, 56 (2d Cir. 1981) (per curiam) (same).

2786. See United States v. Finefrock, 668 F.2d 1168, 1170 n.l (10th Cir. 1982) (concurrent sentence 
doctrine not applied when reversal would reduce fine); United States v. Singleton, 600 F.2d 553, 555 
(5th Cir. 1979) (concurrent sentence doctrine inapplicable when counts carry concurrent sentences but 
separate fines).

2787. See United States v. Garcia, 655 F.2d 59, 63 n.4 (5th Cir. 1981) (concurrent sentence doctrine 
inapplicable when challenged count carries special parole term in addition to concurrent sentence).

2788. See Benton v. Maryland, 395 U.S. 784, 790 (1969) (potential future use of conviction under 
habitual offender statute collateral consequence making case justiciable). The Second Circuit has noted 
the following five categories of collateral consequences that may flow from an unreviewed conviction:
(1) effect on eligibility for parole; (2) later use of the conviction to enhance punishment under a recidi
vist statute; (3) use of the conviction for impeachment purposes; (4) effect on a future pardon; (5) 
stigmatizing effect of conviction. United States v. Vargas, 615 F.2d 952, 959-60 (2d Cir. 1980).

Because adverse collateral consequences generally flow from a conviction, rather than a sentence, the 
case for application of the concurrent sentence doctrine is stronger when the challenge is only to the 
legality of the sentence, not to the underlying conviction. United States v. Kimberlin, 675 F.2d 866, 
867-68 (7th Cir. 1982).

Courts vary in the degree to which they are willing to presume that collateral consequences exist. 
Compare United States v. Wilson, 671 F.2d 1138, 1139-40 n.2 (8th Cir.) (after affirming murder convic
tion, court refused to review conspiracy conviction because effect on parole eligibility “doubtful” and 
other collateral consequences “highly speculative”), cert, denied, 102 S. Ct. 2279 (1982) with Gentry v. 
United States, 533 F.2d 998, 1001 (6th Cir. 1976) (after affirming armed bank robbery conviction, court 
reviewed conviction for possession of proceeds of robbery, although defendant demonstrated no collat
eral consequences, because court presumed impairment of opportunity for pardon or parole). See gener
ally Note./Xe Concurrent Sentence Doctrine after Benton v. Maryland, 7 U.C.LA.-Alaska L. Rev. 
282, 289-95 (1978) (discussing circuits’ varied approaches to concurrent sentence doctrine).

2789. See United States v. Vargas, 615 F.2d 952, 959 (2d Cir. 1980) (identifying effect on eligibility 
for parole as category of collateral consequences); Gentry v. United States, 533 F.2d 998, 1001 (6th Cir. 
1976) (presuming effect on eligibility for parole as collateral consequence).

2790. See United States v. Alfrey, 612 F.2d 180, 186-87 (5th Cir. 1980) (concurrent sentence doctrine 
inapplicable because reversal based on improper admission of evidence without effect on parole eligi
bility determination).

2791. See United States v. MacPherson, 664 F.2d 69, 74 n.3 (5th Cir. 1981) (court declined to review
importation conviction after affirming possession conviction because severity rating determined by 
amount and type of drug involved rather than number of counts); United States v. Lipps, 659 F.2d 960, 
962-63 (9th Cir. 1981) (per curiam) (court declined to review additional count after affirming two con
victions because severity rating unaffected by number of weapons possession convictions arising from 
transaction). „ _ . . .. ,

2792. See United States v. Bush, 659 F.2d 163, 167-68 (D.C. Cir. 1981) (after affirming convictions 
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courts reason that this approach promotes judicial efficiency and protects the 
defendant from any possible adverse collateral consequences without impair
ing the government’s prosecutorial interests.* 2793

on three counts of false alteration of government forms, court vacated convictions on two other counts 
which presented “potentially perplexing” issues when convictions carried identical probation 
sentences); United States v. Cardona, 650 F.2d 54, 58 (5th Cir. 1981) (following D.C. Circuit’s ap
proach, court vacated additional count rather than making detailed review); United States v. Durant, 
648 F.2d 747, 752 (D.C. Cir. 1981) (after affirming convictions for drug possession, court vacated two 
weapons possession convictions which presented serious questions about defendant’s control over 
weapon when sentences concurrent); cf United States v. Montoya, 676 F.2d 428, 433 (10th Cir. 1982) 
(court reviewed on merits rather than vacating when issues “uncomplicated”).

The Ninth Circuit also has applied the approach of vacating rather than summarily affirming a con
viction carrying a concurrent sentence. See United States v. Fishbein, 446 F.2d 1201, 1205-06 (9th Cir. 
1971) (convictions for fraud in sale of securities and use of mails to defraud carrying concurrent 
sentences vacated when appeal of convictions “bristles with difficult legal and factual problems”; 
neither government nor defendant affected by vacatur and judicial efficiency promoted), cert, denied, 
404 U.S. 1019 (1972). The Ninth Circuit has not applied this approach consistently, however. See 
United States v. Barker, 675 F.2d 1055, 1059 (9th Cir. 1982) (when five of six counts affirmed, sixth 
count carrying concurrent sentence summarily affirmed, not vacated). But see id. at 1061-62 (Rein
hardt, J., concurring) (haphazard approach undesirable; court should consider adopting vacatur ap
proach as uniform rule).

2793. See United States v. Bush, 659 F.2d 163, 168 (D.C. Cir. 1981) (vacatur in effect suspension of 
verdict; if interests of justice later demand full consideration of issues raised on appeal, challenged 
conviction reinstated, sentenced reimposed, and another appeal taken); United States v. Cardona, 650 
F.2d 54, 58 (5th Cir. 1981) (vacatur avoids possibility of adverse collateral consequences, furthers gen
eral interests of administration of justice, and does not impair needs of government); United States v. 
Hooper, 432 F.2d 604, 606 (D.C. Cir. 1970) (court vacated conviction raising “substantial question” 
when sentences concurrent because no public interest served by devoting court’s time and money to 
examining question if conviction “superfluous”).

2794. See, e.g., United States v. Barham, 666 F.2d 521, 524 (11th Cir.) (claim of inadequate represen
tation may not be raised on appeal when not asserted below), rw/. denied, 102 S. Ct. 2015 (1982); 
United States v. Gibbs, 662 F.2d 728, 729- 30 (11th Cir. 1982) (claim that defendant denied adequate 
opportunity to prepare for hearing on motion to vacate, on grounds of ineffective assistance of counsel, 
not considered on appeal when not raised below); Deloney v. Estelle, 661 F.2d 1061, 1063 (5th Cir. 
1981) (objection on appeal to findings in magistrate’s report waived when not asserted below); Miller v. 
Turner, 658 F.2d 348, 350 (5th Cir. 1981) (issue in connection with habeas corpus proceeding may not 
be asserted on appeal when not raised in district court); cf. United States v. Richards, 646 F.2d 962, 963 
(5th Cir. 1981) (per curiam) (in absence of exceptional circumstances claim may not be asserted on 
petition for rehearing when not raised on first hearing of appeal), cert, denied, 102 S. Ct. 669 (1982). But 
see United States v. Phillips, 664 F.2d 971, 1040 (5th Cir. 1981) (claim of inadequate representation not 
asserted below considered on appeal when record sufficiently developed with respect to claim), cert, 
denied, 102 S. Ct. 2965 (1982).

Due process requires that the government also must raise objections and arguments below in order to 
preserve them for appeal. See United States v. Bonilla, 648 F.2d 1373, 1385-86 (1st Cir. 1981) (because 
defendant had inadequate opportunity to respond, allowing government to argue new factual theory on 
appeal violated due process); cf. United States v. Emens, 649 F.2d 653, 656 n.4 (9th Cir. 1980) (govern
ment’s failure to argue below that defendant lacked standing to seek suppression of evidence foreclosed 
raising issue on appeal). But see United States v. Hansen, 652 F.2d 1374, 1382 (10th Cir. 1981) (govern
ment’s failure to raise standing issue below did not foreclose raising issue on appeal because govern
ment made no assertions on appeal contrary to those made below).

Although a defendant failed to make and maintain an objection below, the appellate court will con
sider the objection if the error constitutes “plain error.” See infra notes 77-87 and accompanying text 
(discussing plain error).

2795. Fed. R. Crim. P. 12(b) provides in pertinent part:
The following must be raised prior to trial:

Preservation of Rights For Review. A defendant preserves the right to
appellate review by making and maintaining timely and specific objections.2794 
The Federal Rules of Criminal Procedure require a defendant to raise certain 
objections by pretrial motion,2795 including defects in the institution of the 
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prosecution,2796 most defects in the indictment,2797 motions to suppress evi
dence,2798 discovery requests,2799 and requests for severance.2800 Although 
grounds not specifically asserted in the objection may not be raised on ap
peal,2801 a court may permit exceptions for “cause shown.”2802 Objections to 
the admission or exclusion of evidence under the Federal Rules of Evi
dence2803 also must be timely2804 and specific.2805 Similarly, a defendant must

(1) Defenses and objections based on defects in the institution of the prosecution; or
(2) Defenses and objections based on defects in the indictment or information (other than that 
it fails to show jurisdiction in the court or to charge an offense. . .); or
(3) Motions to suppress evidence; or
(4) Requests for discovery under Rule 16; or
(5) Requests for a severance of charges or defendants under Rule 14.

Id. \ see also Fed. R. Crim. P. 12(f) (failure to raise objections which must be raised prior to trial 
constitutes waiver of those objections).

2796. Fed. R. Crim. P. 12(b)(1); see United States v. Marino, 617 F.2d 76, 84 (5th Cir. 1980) (failure 
to inform court of pending motion to dismiss for preindictment delay waives right to hearing).

2797. Fed. R. Crim. P. 12(b)(2); see United States v. Previte, 648 F.2d 73, 80 (1st Cir. 1981) (when 
defendant claimed indictment insufficient after verdict, indictment not dismissed unless defendant 
demonstrates actual prejudice); United States v. Varkonyi, 645 F.2d 453, 456 (5th Cir. 1981) (claim that 
indictment insufficiently specific waived when not raised before trial).

Claims that the indictment fails to establish proper jurisdiction or fails to charge an offense may be 
raised at any time. Fed. R. Crim. P. 12(b)(2); see United States v. Varkonyi, 645 F.2d 453, 455 (5th 
Cir. 1981) (claim that indictment fails to charge an offense may be initiated on appeal).

2798. Fed. R. Crim. P. 12(b)(3).
2799. Fed. R. Crim. P. 12(b)(4); see United States v. Renfro, 620 F.2d 497, 499-500 (5th Cir.) (fail

ure to make pretrial objection to discovery ruling waived right to raise on appeal),cert, denied, 449 U.S. 
921 (1980).

2800. Fed. R. Crim. P. 12(b)(5).
2801. See United States v. Bailey, 675 F.2d 1292, 1294 (D.C. Cir. 1982) (when pretrial severance 

motion based on ground that joinder prejudicial under rule 14, defendants may not argue on appeal 
that they were misjoined under rule 8); United States v. Viera, 644 F.2d 509, 511 (5th Cir.) (when 
motion to suppress on ground that search of bags illegal, no argument on appeal that initial seizure of 
bags was illegal), cert, denied, 454 U.S. 867 (1981). But cf. United States v. Cordova, 650 F.2d 189, 191 
(9th Cir. 1981) (per curiam) (Quackenbush, J., concurring in part and dissenting in part) (although 
defendant challenged search of residence as invalid under Federal Probation Act and not on fourth 
amendment grounds, fourth amendment issue too important to be summarily waived), cert, denied, 102 
S. Ct. 1006 (1982).

2802. Fed. R. Crim. P. 12(f); see United States v. Brown, 663 F.2d 229, 231, 232 (D.C. Cir. 1981) (en 
banc) (when mistake of counsel not serious enough to amount to ineffective assistance, no “cause 
shown” to grant relief from rule 12 waiver).

2803. See Fed. R. Evid. 103(a). The rule provides in part:
(a) Effect of erroneous ruling—Error may not be predicated upon a ruling which admits or 
excludes evidence unless a substantial right of the party is affected, and
(1) Objection—In case the ruling is one admitting evidence, a timely objection or motion to 
strike appears of record, stating the specific ground of objection, if the specific ground was not 
apparent from the context; or
(2) Offer of proof—In case the ruling is one excluding evidence, the substance of the evidence 
was made known to the court by offer or was apparent from the context in which the questions 
were asked.

Id.
2804. See United States v. Allain, 671 F.2d 248, 252 (7th Cir. 1982) (failure to object to testimony 

concerning defendant’s other criminal acts or to move for its exclusion when introduced operates as 
waiver); United States v. Baldwin, 644 F.2d 381, 383-84 (5th Cir. 1981) (per curiam) (failure to object to 
hearsay at trial operates as waiver).

2805. See United States v. Escobar, 674 F.2d 469, 474-75 (5th Cir. 1982) (when defendant objected to 
testimony on hearsay grounds, not on ground of improper reference to prior conviction, latter ground 
may not be argued on appeal); United States v. Wilson, 666 F.2d 1241, 1246 (9th Cir. 1982) (when 
defendant objected to testimony on grounds of immateriality and irrelevance, but not on Miranda 
grounds, latter claim may not be argued on appeal); United States v. Gonzalez, 661 F.2d 488, 493 (5th 
Cir. 1981) (when defendant objected to evidence on ground of variance between indictment and proof, 
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raise specific objections to jury instructions before the jury retires.2806 The 
same general requirements apply to other objections.2807 In addition to raising 
objections at the proper time, a defendant must continue to assert the objec
tions throughout the trial and appellate process.2808 A court may permit re
view, however, when objection would have been futile.2809

but not on ground of improper use of “bad acts” evidence under rule 404(b), latter ground may not be 
argued on appeal); United States v. Winograd, 656 F.2d 279, 284 (7th Cir. 1981) (when defendant 
argued only one theory for admission of evidence at trial, different theory may not be argued on ap
peal); United States v. Grapp, 653 F.2d 189, 194 (5th Cir. 1981) (when defendant offered evidence as 
admissible for impeachment of hearsay declarant under rule 806, but not as declaration against interest 
under rule 804(b)(3), latter ground for admission may not be argued on appeal); United States v. Mi- 
randa-Uriarte, 649 F.2d 1345, 1352 (9th Cir. 1981) (when defendant objected to testimony on hearsay 
grounds, but not on confrontation clause grounds, latter ground may not be argued on appeal).

2806. Fed. R. Crim. P. 30 provides in part:
No party may assign as error any portion of the charge or omission therefrom unless he ob
jects thereto before the jury retires to consider its verdict, stating distinctly the matter to which 
he objects and the grounds of his objection.

Id.; see United States v. Kutrip, 670 F.2d 870, 876 (8th Cir. 1982) (submission of instruction rejected by 
court does not preserve objection to jury instructions for appeal unless defendant renews objection 
when charge delivered); United States v. Bey, 667 F.2d 7, 10 (5th Cir. 1982) (general objection to trial 
judge’s refusal to adopt requested jury instructions fails to satisfy rule 30 specificity requirement to 
preserve argument for appeal); United States v. Previte, 648 F.2d 73, 81 (1st Cir. 1981) (failure to object 
to jury instructions constitutes waiver); United States v. Henderson, 645 F.2d 569, 577 (7th Cir. 1981) 
(although defendant objected to proposed jury instruction, failure to object to instruction when given 
constitutes waiver); cf. United States v. Adamson, 665 F.2d 649, 660 (5th Cir. 1982) (when defendant 
objected to admission of allegedly prejudicial testimony but failed to request limiting instruction, ap
pellate court will not address claim that instruction should have been given).

2807. See United States v. Elsoffer, 671 F.2d 1294, 1296 n.5 (11th Cir. 1982) (motion to remand 
because trial court reviewed only portion of magistrate’s report related to suppression hearing, not 
portion relating to defendant’s guilt, may not be argued on appeal because not raised below); In re 
Rosahn, 671 F.2d 690, 695 (2d Cir. 1982) (arguments against enforcement of subpoena may not be 
asserted on appeal because not raised below); United States v. Capua, 656 F.2d 1033, 1036 (5th Cir. 
1981) (claim of possible juror prejudice may not be argued on appeal because not raised by request for 
supplemental voir dire before trial); United States v. Previte, 648 F.2d 73, 80 (1st Cir. 1981) (claim that 
verdict ambiguous may not be asserted on appeal because not raised below).

A similar requirement of contemporaneous objection applies on collateral attack and the defendant 
must meet a higher standard to overcome a failure to object. This term the Supreme Court reaffirmed 
the rule that on collateral attack a petitioner must show “cause” for his default and “actual prejudice” 
from the error in order to raise the issue on appeal. United States v. Frady, 102 S. Ct. 1584, 1594 
(1982). The Court reasoned that the lesser “plain error” standard should be applied on direct appeal, 
but not on collateral attack, because a judgment affirmed on direct appeal possesses greater finality and 
“commands respect.” Id. at 1592-93.

On collateral attack a court will review a contention the defendant failed to preserve at trial when the 
state allowed consideration of the question on direct appeal. See Weir v. Fletcher, 658 F.2d 1126, 1127 
n.l (6th Cir. 1981) (although defendant failed to make timely objection to prosecutor’s questions im
properly referring to postarrest silence, defendant may raise claim on habeas review because state failed 
to invoke procedural default rule on direct appeal), rev'd on other grounds, 102 S. Ct. 1309 (1982) ; 
Washington v. Watkins, 655 F.2d 1346, 1368 (5th Cir. 1981) (although defendant failed to object to jury 
instruction, defendant may raise claim on habeas review because state allowed review on direct appeal), 
cert, denied, 102 S. Ct. 2021 (1982).

2808. See United States v. Barker, 675 F.2d 1055, 1058-59 (9th Cir. 1982) (failure to renew pretrial 
severance motion constitutes waiver of objection to joinder of claims); United States v. Wilkins, 659 
F.2d 769, 775 (7th Cir.) (withdrawal of pretrial suppression motion constitutes waiver of claim), cert, 
denied, 102 S. Ct. 681 (1981) United States v. Traylor, 656 F.2d 1326, 1333 n.6 (9th Cir. 1981) (follow
ing rejection of motion in limine, failure to renew objection to hearsay testimony at trial constitutes 
waiver of objection); United States v. Burroughs, 650 F.2d 595, 598 (Sth Cir.) (per curiam) (allegations 
raised below in motion to vacate sentence, but not argued on appeal, deemed abandoned), cert, denied, 
454 U.S. 1037 (1981). But cf. United States v. Willis, 647 F.2d 54, 56-57 (9th Cir. 1981) (failure to 
renew evidentiary objections when case submitted to bench trial on record of prior trial does not consti
tute waiver of objections made at prior trial).

2809. See United States v. Freeman, 634 F.2d 1267, 1268-69 (10th Cir. 1980) (although defendant
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Plain Error. If a defendant has inadequately preserved an objection for
review, an appellate court still may consider his contention when the error 
amounts to “plain error.”2810 The concept of plain error has not been singu
larly defined, and courts have used a wide range of formulations to describe 
it.2811 This range of formulations extends from a strict standard finding plain 
error only when injustice would otherwise result2812 to a more flexible stan
dard based on notions of fairness and the reputation of the judicial system.2813 
Courts rarely reverse based on plain error.2814 The court’s plain error inquiry 
often is virtually identical to the analysis used to determine harmless error;2815 
the court examines the impact of the error within the context of the entire 
record.2816 Accordingly, when a defendant challenges part of a jury charge, the

failed to object after government investigator improperly intruded into jury room, claim may be raised 
on appeal because objection below would have been futile after irrevocable harm done); United States 
v. Cassity, 631 F.2d 461, 465-66 (6th Cir. 1980) (although defendant did not move to suppress evidence, 
claim may be raised on appeal because codefendant’s suppression motion denied and additional mo
tion below would have been futile); cf. Fed. R. Crim. P. 51 (absence of objection does not prejudice 
party when party had no prior opportunity to object to ruling or order).

2810. See Fed. R. Crim. P. 52(b) (plain errors or defects affecting substantial rights may be noticed 
although not brought to attention of court).

2811. See generally Wangerin, “Plain Error” and “Fundamental Fairness": Toward a Definition of 
Exceptions to the Rules of Procedural Default, 29 De Paul L. Rev. 753 (1980) (discussing various 
judicial approaches to definition of plain error).

2812. See United States v. Jones, 673 F.2d 115, 119 (5th Cir. 1982) (failure to give cautionary in
struction regarding accomplice’s testimony not plain error because it did not result in substantial injus
tice); United States v. Beckman, 662 F.2d 661, 662 (10th Cir. 1981) (improper closing argument by 
prosecutor not plain error because not “both serious and prejudicial” and does not “so affect life or 
liberty that corrective action by an appellate court is required”); United States v. Davis, 656 F.2d 153, 
155-56 (5th Cir.) (jury instruction not plain error when not so prejudicial as to result in manifest injus
tice), cer/. denied, 454 U.S. 868 (1981). The Supreme Court recently suggested in dictum that this high 
standard is proper. United States v. Frady, 102 S. Ct. 1584, 1592 n.14 (1982) (power granted by rule 
52(b) “to be used sparingly, solely in those circumstances in which a miscarriage of justice would other
wise result”).

2813. In United States v. Atkinson, 297 U.S. 157, 160 (1936), the Supreme Court stated that “in 
exceptional circumstances, especially in criminal cases, appellate courts, in the public interest, may, of 
their own motion, notice errors to which no exception has been taken, if the errors are obvious, or if 
they otherwise seriously affect the fairness, integrity, or public reputation of judicial proceedings.” See 
United States v. Chaney, 662 F.2d 1148, 1152 (5th Cir. 1981) (waiver of counsel hearing held in front of 
jury venire not plain error because does not “seriously threaten fairness and integrity of the judicial 
proceeding”); United States v. Perez, 651 F.2d 268, 273 (5th Cir. 1981) (failure to swear interpreter not 
plain error because does not “strike at the fundamental fairness, honesty, or public reputation of the 
trial”).

2814. Between May 1981 and April 1982 the Courts of Appeals reversed convictions based on plain 
error only four times. See United States v. Escobar, 674 F.2d 469, 475 (5th Cir. 1982) (admission of 
improper reference to prior conviction plain error when defense counsel objected on other grounds, 
court gave no limiting instruction, and no evidence of counsel “sandbagging”); United States v. Wil
liams, 665 F.2d 107, 109-110 (6th Cir. 1981) (admission of testimony and cross-examination of defend
ant about failure to answer questions after Miranda warnings plain error because self-incrimination 
privilege clearly violated and “fundamentally unfair”; jury instruction creating presumption of intent 
plain error because clear denial of due process); United States v. Hall, 650 F.2d 994, 998 (9th Cir. 1981) 
(per curiam) (failure to give cautionary instruction on limitations of accounting method in tax evasion 
case plain error because omission “goes to the basis of the jury’s ability to evaluate the evidence ), 
United States v. Singleterry, 646 F.2d 1014, 1019-20 (5th Cir. 1981) (prosecutor’s questions to defendant 
about association with convicted felons plain error because information inadmissible and court repeat
edly warned prosecutor about such tactics).

2815. See infra notes 2822-55 and accompanying text (discussing harmless error).
2816. See United States v. Chisem, 667 F.2d 1192, 1194 (5th Cir. 1982) (per curiam) (prosecutor s 

comment not plain error when assertions not prejudicial to defendant’s rights in context of entire trial), 
United States v Miller, 666 F.2d 991, 998 (5th Cir.) (admission of codefendant’s hearsay statement not 
plain error when other evidence against defendant strong and jury could have construed statement as 
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court determines whether the erroneous instruction was prejudicial in light of 
the whole charge,* 2817 whether other independent evidence established the ele
ment or fact tainted by the erroneous instruction,2818 or whether actions of 
counsel waived a finding of plain error.2819

favorable to defendant), cert, denied, 102 S. Ct. 2043-44 (1982); United States v. Cook, 663 F.2d 808, 
810 (8th Cir. 1981) (per curiam) {Allen charge that failed to remind jurors not to surrender conscien
tiously held belief not plain error when entire record indicates that charge not unduly coercive under 
circumstances).

2817. See United States v. Bey, 667 F.2d 7, 10 (5th Cir. 1982) (refusal to give jury instruction not to 
consider acts not alleged in indictment not plain error when whole charge “fair, accurate and impar
tial”); United States v. Previte, 648 F.2d 73, 83 (1st Cir. 1981) (single inadvertent substitution of "de
fendant” for “government” in instruction on burden of proof not plain error when charge as whole 
made clear that government, not defendant, bears burden).

2818. See United States v. McCaskill, 676 F.2d 995, 1001 (4th Cir. 1982) (failure to instruct jury that 
aider and abettor must have known that other parties armed during robbery not plain error when 
evidence unquestionably established that defendant had such knowledge); United States v. Miller. 664 
F.2d 94, 98 (5th Cir. 1981) (per curiam) (failure to instruct jury to consider prior inconsistent statement 
only for impeachment not plain error when other evidence clearly proved guilt); United States v. Gere, 
662 F.2d 1291, 1295 (9th Cir. 1981) (failure to instruct jury to ignore conditionally admitted cocon
spirator testimony not plain error when other evidence supported facts shown by testimony); United 
States v. Young, 655 F.2d 624, 627 (5th Cir. 1981) (failure to instruct on lesser included offense of 
simple drug possession not plain error when substantial evidence indicated intent to distribute); United 
States v. Anderson, 654 F.2d 1264, 1268 (8th Cir. 1981) (failure to instruct regarding weight to be given 
accomplice’s testimony not plain error when testimony clearly demonstrated witness was accomplice 
and other instructions cautioned jury regarding testimony).

2819. See United States v. Kutrip, 670 F.2d 870, 876-77 (8th Cir. 1982) (failure to give entrapment 
instruction not plain error when defense counsel made tactical decision to use defense of necessity 
rather than entrapment); United States v. Feroni, 655 F.2d 707, 712 (6th Cir. 1981) (failure to give 
curative instruction after witness referred to defendant’s prior convictions not plain error when judge 
offered to give such instruction and defense counsel declined).

2820. See United States v. Wilson, 666 F.2d 1241, 1247 (9th Cir. 1982) (although admission of state
ments made after Miranda warnings plain error, error harmless in light of “substantial, independent 
and credible evidence of defendant's guilt”); United States v. Castillo, 615 F.2d 878, 883-84 (9th Cir. 
1980) (although prosecutor’s comments impinging on privilege against self-incrimination plain error, 
error harmless because issues collateral to question of guilt); United States v. Larson, 596 F.2d 347, 348 
(9th Cir. 1979) (although introduction of evidence of prior crimes plain error, error harmless because 
bench trial and evidence did not influence judge); United States v. Lopez, 575 F.2d 681, 685 (9th Cir. 
1978) (although prosecutor’s reference in opening statement to inadmissible hearsay evidence and ref
erence in closing statement to defendant’s failure to testify at trial plain error, error harmless because 
jury’s verdict of voluntary manslaughter indicated jury did not rely on suggested inference).

2821. See supra note 2812 and accompanying text (discussing strict definition of plain error requiring 
manifest injustice).

2822. Fed. R. Crim. P. 52(a) (error, defect, irregularity or variance not affecting substantial rights 
disregarded); see United States v. Bledsoe, 674 F.2d 647, 670 (8th Cir. 1982) (failure to comply with rule 
16(a)(1)(A) requiring government to disclose defendant’s statements if requested and pretrial disclosure 
agreement harmless unless prejudicial); Rouse v. Foster, 672 F.2d 649, 651 (8th Cir. 1982) (judge’s 
failure at plea hearing to inform defendant of range of possible sentences harmless when counsel un
doubtedly informed defendant of possibilities and defendant received sentence bargained for); United 
States v. Winter, 663 F.2d 1120, 1141 (1st Cir. 1981) (trial judge’s premature ruling on admissibility of 
coconspirator’s statements harmless when ruling at proper time would have been the same); cf. United 
States v. Page, 661 F.2d 1080, 1082-83 (5th Cir. 1981) (failure to obtain written waiver of jury trial as

The Ninth Circuit has held that the plain error standard applies only to the 
reviewability of the error; thus an error may be so plain as to warrant review, 
but so harmless as not to warrant reversal.2820 This result is inconsistent with 
the definition of plain error as that which results in manifest injustice.2821

Harmless Error. Despite a reviewing court’s determination that a trial
error has occurred, it still may decline to reverse the conviction if the error was 
harmless.2822 Constitutional errors demand a higher standard of proof of 
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harmlessness than nonconstitutional errors.2823 An appellate court may decline 
to reverse for constitutional error only if it finds that the error was harmless 
beyond a reasonable doubt.2824 Some constitutional errors are harmful per se 
and always require reversal.2825 Constitutional errors that have been found 
harmful per se include violations of the right to counsel,2826 use of coerced 
confessions,2827 and variance between indictments and proof offered.2828 Some 
courts have held that misjoinder, a nonconstitutional error, is harmful per 

required by rule 23 not grounds for reversal when defendant and counsel requested bench trial and 
defendant not clearly prejudiced by failure to follow rule), cert, denied, 102 S. Ct. 1713 (1982); Kelsie v. 
Trigg, 657 F.2d 155, 157 (7th Cir. 1981) (failure to instruct jury to fix sentence harmless when judge 
imposed lightest possible sentence); United States v. Fekri, 650 F.2d 1044, 1046 (9th Cir. 1981) (per 
curiam) (error in citation of statute in indictment harmless unless prejudicial).

An error that benefits the defendant is harmless. See United States v. Winter, 663 F.2d 1120, 1142 
(1st Cir. 1981) (instruction requiring jury to find defendant guilty of substantive crimes in order to 
convict of RICO violation harmless because error benefitted defendant).

2823. Compare Chapman v. California, 386 U.S. 18, 24 (1967) (constitutional error harmless only if 
beyond reasonable doubt that error did not contribute to conviction) with United States v. Rasheed, 663 
F.2d 843, 850 (9th Cir. 1981) (nonconstitutional error harmless unless more probable than not that error 
affected verdict), cert, denied, 102 S. Ct. 1031 (1982).

2824. Chapman v. California, 386 U.S. 18, 24 (1967); see Henagan v. Anderson, No. 81-1044, slip op. 
at 9 (6th Cir. Mar. 25, 1982) (although evidence of guilt strong, prosecutor’s reference to postarrest 
silence not harmless because harm presumed from constitutional errors); Klein v. Harris, 667 F.2d 274, 
290-91 (2d Cir. 1981) (violation of sixth amendment confrontation right by failure to force witness to 
answer questions on cross-examination or to strike his prior testimony not harmless when reasonable 
doubt jury would have otherwise reached same result); United States v. Williams, 665 F.2d 107, 109-10 
(6th Cir. 1981) (violations of fifth amendment privilege against self-incrimination and due process 
clause not harmless when defendant’s contentions not totally without merit).

One commentator has argued that constitutional errors never should be found harmless. See 
Goldberg, Harmless Error: Constitutional Sneak Thief, 71 J. Crim. L. & Criminology 421, 432-35 
(1980) (harmless error doctrine dilutes constitutional protections while failing to provide clear doctrinal 
basis that can be attacked).

2825. See Chapman v. California, 386 U.S. 18, 23 (1967) (dictum) (some rights so basic to fair trial 
that infraction never harmless).

2826. See Holloway v. Arkansas, 435 U.S. 475, 488-89 (1978) (trial court’s failure to appoint separate 
counsel for each defendant or to inquire into possibility of conflict of interest in multiple representation 
per se harmful); Linton v. Perini, 656 F.2d 207, 212 (6th Cir. 1981) (when refusal to grant continuance 
deprived defendant of right to counsel of choice, error per se harmful), cert, denied, 102 S. Ct. 1036 
(1982). But see Washington v. Strickland, 673 F.2d 879, 902 (5th Cir.) (ineffective assistance of counsel 
requires reversal unless state proves beyond reasonable doubt that ineffectiveness harmless because 
trial outcome not affected), reh. granted, 679 F.2d 23 (5th Cir. 1982).

2827. See Chapman v. California, 386 U.S. 18, 23 n.8 (1967) (dictum) (admission of coerced confes
sion never harmless error). But cf. United States ex rel. Gorham v. Franzen, 675 F.2d 932, 938 (7th 
Cir.) (admission of confession obtained in violation of Miranda may be harmless error), cert, denied, 
102 S. Ct. 1975 (1982); Harryman v. Estelle, 616 F.2d 870, 875-78 (5th Cir.) (en banc) (admission of 
defendant’s statement taken in violation of Miranda and used prejudicially in prosecutor’s closing argu
ment harmless beyond reasonable doubt when evidence of defendant’s guilt overwhelming and state
ment had no effect on conduct of defense), cert, denied, 449 U.S. 860 (1980).

2828. See Stirone v. United States, 361 U.S. 212, 217 (1960) (when indictment charged obstruction of
interstate shipment of sand and government offered proof of obstruction of interstate shipment of steel, 
variance between indictment and proof harmful per se because defendant deprived of right to be 
charged by grand jury); United States v. McRary, 665 F.2d 674, 679, 680 (5th Cir.) (when indictment 
alleged “foreign commerce” jurisdictional base for kidnapping charge and evidence proved only “high 
seas” jurisdiction, variance harmful per se), cert, denied, 102 S. Ct. 2306 (1982); United States v. Stewart 
Clinical Laboratory, 652 F.2d 804, 806-07 (9th Cir. 1981) (when defendant indicted for payments for 
patient referral and evidence proved payments for laboratory work referrrals, variance between indict
ment and proof harmful per se). But see United States v. Gonzalez, 661 F.2d 488, 492-93 (5th Cir. 
1981) (when indicted for selling methaquaalone tablets, but evidence proved diazapam sold, variance 
harmless because accurate dates in indictment clearly informed defendant of charges and ensured 
against prejudicial surprise). . . , - , . . . .

A judge’s instruction varying from the charge in the information is harmful per se because it violates 
the defendant’s sixth amendment notice right. See Gray v. Raines, 662 F.2d 569, 572 (9th Cir. 1981) 
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se.* 2829

(when information charged forcible rape but judge instructed jury on statutory rape, variance harmful 
per se).

2829. See United States v. Long, 674 F.2d 848, 854 (11th Cir. 1982) (dictum) (improper joinder of 
crimes under rule 8(a) harmful per se); United States v. Bledsoe, 674 F.2d 647, 657 (8th Cir. 1982) 
(misjoinder of defendants under rule 8(b) harmful per se); United States v. Brugman, 655 F.2d 540, 542 
(4th Cir. 1981) (same). But see United States v. Seidel, 620 F.2d 1006, 1011 (4th Cir. 1980) (misjoinder 
of defendants under rule 8(b) harmless when evidence of crime for which defendant not charged would 
have been admissible in defendant’s trial even if misjoinder had not occurred).

2830. Cf Field, Assessing the Harmlessness of Federal Constitutional Error—A Process in Need of a 
Rationale, 125 U. Pa. L. Rev. 15, 26-28 (1976) (Supreme Court has failed to formulate one coherent 
test for harmless error).

2831. See Kotteakos v. United States, 328 U.S. 750, 765 (1946) (error harmless only if court fairly 
assured that jury not substantially swayed by error); United States v. Ylda, 653 F.2d 912, 914-15 (5th 
Cir. 1981) (jury instruction improperly broadening description of offense harmless when verdict could 
only have been based on government evidence of proper elements of crime charged).

2832. See United States v. Livingston, 661 F.2d 239, 243-44 (D.C. Cir. 1981) (improper admission of 
prior inconsistent statement not harmless when statement must have impressed jurors); United States ex 
rel. Allen v. Franzen, 659 F.2d 745, 748 (7th Cir. 1981) (prosecutor’s reference to postarrest silence not 
harmless when any juror might have considered remark in rejecting nonfrivolous self-defense claim), 
cerZ. denied, 102 S. Ct. 1975 (1982); Weir v. Fletcher, 658 F.2d 1126, 1132-33 (6th Cir. 1981) (prosecu
tor’s questioning of defendant about postarrest silence not harmless when silence might have affected 
jury because evidence “very muddled”), rev’d on other grounds, 102 S. Ct. 1309 (1982) (per curiam); 
United States v. Parry, 649 F.2d 292, 296 (5th Cir. 1981) (exclusion of testimony not harmless when 
testimony only evidence corroborating defendant’s assertions and court not fairly assured that jury “not 
substantially influenced” by error).

A constitutional violation by law enforcement officials is harmless in the context of a trial if it pro
duces no evidence. See United States v. Allen, 675 F.2d 1373, 1381 (9th Cir. 1980) (drug agents’ placing 
of seismic sensors on defendant’s property to detect trucks harmless because no evidence produced).

2833. See United States v. Fielding, 645 F.2d 719, 728 (9th Cir. 1981) (admission of hearsay not 
harmless when erroneously admitted statements highly prejudicial).

2834. See United States v. Gonzalez, 661 F.2d 488, 492-93 (5th Cir. 1981) (variance between indict
ment and proof harmless when indictment clearly informed defendant of charges and defense not sur
prised by proof); Lindhorst v. United States, 658 F.2d 598, 605-06 (8th Cir. 1981) (failure to disclose 
materials favorable to defendant upon defendant’s request harmless when materials useful almost ex
clusively to impeach witness whom defendant impeached by other means), cert, denied, 102 S. Ct. 1024 
(1982); United States v. Welch, 656 F.2d 1039, 1059 n.26 (5th Cir. 1981) (error in citation in indictment 
harmless when defendant not misled), cert, denied, 102 S. Ct. 1768 (1982).

2835. Compare United States v. Watson, 669 F.2d 1374, 1383 (11th Cir. 1982) (exclusion of opinion 
testimony impeaching government witness not harmless when credibility of witness critical to govern
ment’s case) and United States v. Brooksby, 668 F.2d 1102, 1104-05 (9th Cir. 1982) (failure to instruct 
jury that “willfulness” was element of crime not harmless when willfulness only element of crime that 
defendant challenged although judge read indictment and statute to jury and gave instruction defining 
“willfully”) and United States v. Williams, 668 F.2d 1064, 1069-70 (9th Cir. 1981) (exclusion of witness' 
prior inconsistent statement exonerating defendant not harmless when evidence of guilt equivocal and 
witness participated in crime) and United States v. Felix-Jerez, 667 F.2d 1297, 1302-03 (9th Cir. 1982) 
(improper admission of statement compiled from interrogator’s notes not harmless when statement sole 
evidence of essential element of crime) and United States v. Rothbart, 653 F.2d 462, 466 (10th Cir. 
1981) (improper admission of deposition not harmless when government substantially relied on deposi
tion in resisting defendant’s motion for acquittal at close of prosecution’s case) with United States v. 
Winter, 663 F.2d 1120, 1144-45 (1st Cir. 1981) (instruction improperly shifting burden of proof on 
intent issue harmless when defendant had not placed intent in issue).

Courts apply several tests to determine whether a constitutional or noncon
stitutional error is harmless.2830 One test focuses primarily on the error itself 
and whether the error had any substantial effect on the verdict.2831 Factors 
considered in applying this test include the likelihood that the jury considered 
the error in reaching a verdict,2832 the prejudicial effect of the error,2833 the 
extent to which the error unfairly affected the defendant’s trial strategy,2834 
and the importance of the element of the case affected by the error.2835

A second test examines the error in the context of the other evidence con
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cerning the same element of the crime .2836 If properly admitted evidence inde
pendently establishes the facts shown by the erroneously admitted evidence, 
the error is harmless;2837 if erroneously admitted evidence is the only evidence 
for that fact, however, the error is not harmless.2838 Similarly, the erroneous 
exclusion of evidence is harmless if other evidence adequately proved the facts 
that the excluded evidence supported.2839 A jury instruction that created an 
improper presumption about a disputed element of the crime is harmless if 
admissible evidence clearly established that element;2840 if evidence on that

2836. Commentators have criticized this test and the overwhelming evidence test because it usurps 
the factfinding function of the jury by requiring an appellate court to weigh the evidence, or to deter
mine what the jury would have done had the trial court not erred. See Field, supra note 2830, at 33 
(overwhelming evidence test usurps jury’s function); Goldberg, supra note 2824, at 429-30 (overwhelm
ing evidence test exceeds appropriate limited factfinding role of appellate court); infra notes 2842-50 
and accompanying text (discussing overwhelming evidence test); cf. Harrington v. California, 395 U.S. 
250, 257 (1969) (Brennan, J., with Warren, C.J., & Marshall, J., dissenting) (error harmless only if it 
"did not contribute" to conviction; appellate role in deciding substantiality or sufficiency of evidence 
limited).

2837. See Harrington v. California, 395 U.S. 250, 253-54 (1969) (testimony admitted in violation of 
confrontation right harmless when other testimony overwhelmingly proved same facts); United States 
v. Douglas, 668 F.2d 459, 462 (10th Cir.) (admission of exculpatory statements made without Miranda 
warnings harmless when other statements made with proper warnings duplicative), cert, denied, 102 S. 
Ct. 2908 (1982); United States v. Phillips, 664 F.2d 971, 1027 (5th Cir. 1981) (admission of hearsay 
harmless when defendant testified to same facts and when other evidence against defendant over
whelming), art. denied, 102 S. Ct. 2965 (1982); United States v. Howell, 664 F.2d 101, 105-06 (5th Cir. 
1981) (per curiam) (admission of hearsay to rebut entrapment defense harmless when defendant’s pre
disposition overwhelmingly established by defendant’s actions and recorded statements), cert, denied, 
102 S. Ct. 1641 (1982); United States v. DeSimone, 660 F.2d 532, 543 (5th Cir. 1981) (admission of 
identification testimony harmless when untainted evidence firmly established defendant’s presence at 
scene), cert, denied, 102 S. Ct. 1732 (1982); United States v. Traylor, 656 F.2d 1326, 1333 (9th Cir. 1981) 
(admission of hearsay harmless when hearsay “added very little” to witness’ admissible testimony de
tailing defendant’s role in illegal drug conspiracy); United States v. DeLoach, 654 F.2d 763, 771 (D.C. 
Cir. 1980) (admission of hearsay harmless when testimony of three witnesses, including defendant, 
established same facts), cert, denied, 450 U.S. 1004 (1981); United States v. Miranda-Uriarte, 649 F.2d 
1345, 1350 (9th Cir. 1981) (dictum) (admission of challenged testimony harmless when evidence of 
defendant’s participation in conspiracy overwhelming).

Courts use an analogous test for errors other than erroneous admission of evidence. See United 
States v. Brown, 656 F.2d 1204, 1207 (5th Cir. 1981) (per curiam) (consideration of allegedly improper 
factors in determining parole revocation harmless when conviction sufficient to justify revocation), cert, 
denied, 102 S. Ct. 1029 (1982); United States v. Welch, 656 F.2d 1039, 1059 (5th Cir. 1981) (allegation 
of misdemeanor rather than felony as predicate for RICO charge harmless when two adequate predi
cate acts alleged and proved), cert, denied, 102 S. Ct. 1768 (1982); United States v. Lay, 644 F.2d 1087, 
1091 (5th Cir.) (prosecutor’s improper reference to earlier criminal charge of defendant harmless when 
four serious prior convictions properly brought to jury’s attention), cert, denied, 454 U.S. 869 (1981).

2838. See Hinman v. McCarthy, 676 F.2d 343, 352 (9th Cir. 1982) (admission of statement in viola
tion of Miranda not harmless when statement only direct evidence of element of crime).

2839. See United States v. Roberts, 676 F.2d 1185, 1188 (8th Cir. 1982) (per curiam) (exclusion of 
out-of-court statement offered to show defendant’s motive harmless when other evidence and defend
ant’s own testimony supported motive asserted by defendant and evidence of guilt “substantial and 
convincing”); United States v. Gambler, 662 F.2d 834, 840 (D.C. Cir. 1981) (denial of cross-examina
tion concerning witness’ past lawsuits against defendant harmless when other testimony referring to 
those suits and losses suffered by witness from dealings with defendant suggested possibility of witness 
bias); United States v. Lay, 644 F.2d 1087, 1090-91 (5th Cir.) (exclusion of prior inconsistent statements 
of witness harmless when other evidence sufficient to imply witness lying), cert, denied, 454 U.S. 869 
(1981).

2840. See Sales v. Harris, 675 F.2d 532, 541 (2d Cir. 1982) (instruction not to consider suggestiveness 
of photo identification harmless when jury considered other evidence affecting reliability of identifica
tion and appellate court concluded that photo identification properly conducted); United States v. 
Lewis, 671 F.2d 1025, 1028 (7th Cir. 1982) (allegedly inadequate instruction on “willfullness” element 
of failure to file tax return harmless when defendant’s experience as a businessman demonstrated that 
he must have known of obligation to file); United States v. Winter, 663 F.2d 1120, 1144-45 (1st Cir. 
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element was contradictory, however, the error is not harmless.* 2841

1981) (instruction improperly shifting burden on intent issue harmless when defendant had not placed 
intent in issue); United States v. Robertson, 659 F.2d 652, 658 (5th Cir. 1981) (allegedly improper 
failure to instruct jury that defendant’s own acts must show participation in conspiracy harmless when 
record contained substantial evidence of participation); McGuinn v. Crist, 657 F.2d 1107, 1108 (9th Cir. 
1981) (instruction that law presumes person intends ordinary consequences of acts harmless when evi
dence that victim shot four times in head at close range conclusively established defendant’s intent to 
kill), cez7. denied. 102 S. Ct. 1614 (1982); United States v. Shursen, 649 F.2d 1250, 1256-57 (8th Cir. 
1981) (instruction that gambling statute requiring five participants and take of $2000 does not require 
both to occur on same night harmless when evidence shows both occurred many nights).

2841. See Mason v. Balkcom, 669 F.2d 222, 227 (5th Cir. 1982) (instruction creating presumption of 
intent in murder case not harmless when intent in issue and evidence not overwhelming); United States 
v. Tunnel, 650 F.2d 1124, 1126 (9th Cir. 1981) (instruction permitting jury to infer defendant knew drug 
imported merely from fact that he possessed it not harmless because jury may have relied on presump
tion instead of on disputed testimony concerning defendant’s knowledge); cf. Clark v. Jago, 676 F.2d 
1099, 1105-06 (6th Cir. 1982) (instruction permitting inference of intent from accomplice’s intent not 
harmless when intent essential element of aggravated murder).

2842. See United States v. Bulman, 667 F.2d 1374, 1384 (11th Cir.) (admission of evidence seized in 
violation of fourth amendment harmless when testimony of government witnesses “clearly, repeatedly 
and with overwhelming force” connected defendant to drug conspiracy), cert, denied, 102 S. Ct. 2305 
(1982); United States v. Posey, 663 F.2d 37, 42 (7th Cir. 1981) (admission of gun seized in violation of 
fourth amendment harmless when other evidence linking defendant to bank robbery overwhelming), 
cert, denied, 102 S. Ct. 1473 (1982); United States v. Sandini, 660 F.2d 544, 546 (5th Cir. 1981) (admis
sion of testimony concerning cash found on defendant after warrantless arrest harmless when other 
evidence of drug-related offenses overwhelming), cert, denied, 102 S. Ct. 2929 (1982); United States v. 
Torres, 659 F.2d 1012, 1013 (9th Cir. 1981) (admission of printing receipt obtained in illegal auto search 
harmless in light of other evidence of counterfeiting), cert, denied, 102 S. Ct. 1289 (1982).

2843. See Milton v. Wainwright, 407 U.S. 371, 377-78 (1972) (admission of postindictment confes
sion elicited by subterfuge in absence of counsel harmless when other evidence overwhelming); United 
States v. Wilson, 666 F.2d 1241, 1247 (9th Cir. 1982) (admission of statements obtained in violation of 
Miranda harmless in view of “substantial, independent, and credible evidence” of guilt); United States 
v. Wilkins, 659 F.2d 769, 774 (7th Cir.) (prosecutor’s indirect comments drawing attention to defend
ant’s failure to testify harmless when evidence overwhelming; if prosecutor directly mentioned failure 
to testify or other evidence less strong, comments would not be harmless beyond reasonable doubt), 
cert, denied, 102 S. Ct. 681 (1981).

2844. See Harrington v. California, 395 U.S. 250, 254 (1969) (violation of confrontation right by use 
of confessions of nontestifying codefendants harmless when other evidence, including direct testimony, 
overwhelming); Olson v. Green, 668 F.2d 421, 431 (8th Cir.) (violation of confrontation right by use of 
confessions of nontestifying accomplices harmless when other evidence, including substantially similar 
statement introduced by defendant, overwhelming), cert, denied, 102 S. Ct. 2303 (1982); United States v. 
Halliday, 658 F.2d 1103, 1105 (6th Cir.) (violation of confrontation right by use of out-of-court state
ment of nontestifying coconspirator harmless when other evidence, including defendant’s own confes
sion, overwhelming), cert, denied, 102 S. Ct. 978 (1981).

2845. See Anderson v. Warden, 670 F.2d 1339, 1341-42 (4th Cir. 1982) (trial judge’s error in calling 
alibi witnesses to his chambers, persuading them to change story, and telling jury before witnesses 
retestified that they had lied originally harmless when other evidence of guilt overwhelming); United 
States v. Poland, 659 F.2d 884, 894 (9th Cir.) (per curiam) (judge’s allegedly erroneous impatient, irri
tated, and sarcastic comments to defense counsel harmless when other evidence of guilt so strong that 
verdict not affected), cert, denied, 454 U.S. 1059 (1981).

2846. See United States v. Long, 674 F.2d 848, 855 (11th Cir. 1982) (two factual misstatements by 
prosecutor harmless when statements “trivial and nonprejudicial” in context of other evidence estab
lishing guilt); United States v. Phillips, 664 F.2d 971, 1030-31 (5th Cir. 1981) (prosecutor's improper 
closing remarks harmless in light of quantum of evidence against defendants), cert, denied, 102 S. Ct. 
2965 (1982); United States v. Modica, 663 F.2d 1173, 1181-82 (2d Cir. 1981) (per curiam) (prosecutor's 
impropriety in vouching for credibility of witness, characterizing witness as scared of defendant's asso
ciate, and admonishing jury not to let defendant walk out laughing at them harmless when other evi

A third test examines the weight of the properly admitted evidence in estab
lishing guilt. On the one hand, if the admissible evidence was “overwhelming” 
in establishing guilt, the error is harmless, regardless of whether the error in
volves fourth amendment,2842 fifth amendment ,2843 or sixth amendment viola
tions;2844 judicial2845 or prosecutorial misconduct;2846 admission of prejudicial 
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evidence;2847 or other error.2848 On the other hand, if the admissible evidence 
was conflicting and ambiguous, the error is not harmless.2849 Some courts have 
held that the jury’s difficulty in reaching a verdict indicates that the evidence of 
guilt was not overwhelming and consequently the error is not harmless.2850 An 
erroneous jury instruction is harmless if the charge as a whole was not 
prejudicial.2851

dence overwhelming), cert, denied, 102 S. Ct. 2269 (1982); United States v. Sherer, 653 F.2d 334, 336-37 
(8th Cir.) (prosecutor’s closing argument implying government prosecutes only guilty and comparing 
defendant to John Mitchell and Richard Nixon harmless when evidence strong that doctor billed state 
for treatments not given and chance that remarks influenced jury remote), cert, denied, 454 U.S. 1034 
(1981); United States v. Coats, 652 F.2d 1002, 1004-05 (D.C. Cir. 1981) (prosecutor’s improper refer
ence to past convictions harmless when other evidence convincing).

2847. See United States v. Glenn, 667 F.2d 1269, 1273-74 (9th Cir. 1982) (erroneous admission of 
past convictions for impeachment purposes harmless when other evidence supporting driving under 
influence and drug possession convictions overwhelming; although evidence supporting intent to dis
tribute conviction not overwhelming and jury may have considered past convictions, error harmless 
when jury “justified in disbelieving” large amounts of marijuana for personal use); United States v. 
Lipps, 659 F.2d 960, 962 (9th Cir. 1981) (per curiam) (erroneous admission of evidence of past crimes 
harmless when defendant stipulated to two elements of crime and effectively admitted remaining one); 
United States v. Mayo, 646 F.2d 369, 372 (9th Cir.) (per curiam) (erroneous allusions to defendant’s 
criminal record harmless when other evidence established strong case), cert, denied, 102 S. Ct. 979 
(1981).

2848. Alicea v. Gagnon, 675 F.2d 913, 925 (7th Cir. 1982) (violation of right to testify, by exclusion 
of alibi testimony, harmless when other evidence overwhelming and defendant introduced alibi any
way); United States v. Bledsoe, 674 F.2d 647, 669 (8th Cir. 1982) (joinder of charges allegedly confusing 
jury harmless when evidence on each count overwhelming); United States v. Brock, 667 F.2d 1311, 
1315-16 (9th Cir. 1982) (allegedly erroneous admission of out-of-court testimony and acts of cocon
spirator harmless when other evidence overwhelming); Payne v. Smith, 667 F.2d 541, 546 (6th Cir. 
1981) (failure to give requested instruction on presumption of innocence did not deprive defendant of 
fair trial in light of overwhelming evidence of guilt), cert, denied, 102 S. Ct. 1983 (1982).

2849. See United States v. Lewis, 651 F.2d 1163, 1169 (6th Cir. 1982) (prosecution witness’ improper 
references to defendant’s failure to answer questions and defendant’s earlier tax problems not harmless 
when evidence of willful failure to pay tax barely sufficient to withstand motions for acquittal and to 
convince jury); United States v. Walker, 652 F.2d 708, 714 (7th Cir. 1981) (erroneous exclusion of 
exculpatory portions of defendant’s testimony at prior mistrial not harmless when other evidence of 
extortion conflicting and ambiguous); Burton v. Bergman, 649 F.2d 428, 431-32 (6th Cir. 1981) (instruc
tion that law presumes person intends ordinary consequences of acts not harmless when evidence that 
defendant intended to murder victim “by no means inescapable”), vacated on other grounds, ¡02 S. Ct. 
2026 (1982).

2850. See United States v. Lewis, 651 F.2d 1163, 1169 (6th Cir. 1981) (jury’s report of deadlock and 
requests for additional instructions indicate case close and error not harmless); United States v. Nyman, 
649 F.2d 208, 212 (4th Cir. 1980) (long deliberation in narrow single-issue case indicates case was close 
and erroneously excluded testimony might have influenced jury).

2851. See United States v. Angelilli, 660 F.2d 23, 42 (2d Cir. 1981) (interim instruction permitting 
inference of individual’s conduct from custom and practice of organization harmless when final charge 
gave correct instruction and jury’s acquittal on some counts indicates focus on individual transactions, 
not on custom and practice), cert, denied, 102 S. Ct. 1258 (1982); United States v. Eden, 659 F.2d 1376, 
1379-80 (9th Cir. 1981) (instruction improperly defining conversion cured by remainder of charge 
which adequately defined elements of crime), cert, denied, 102 S. Ct. 1450 (1982); United States v. 
Wolters, 656 F.2d 523, 526 (9th Cir. 1981) (allegedly erroneous instruction that law presumes that 
partner’s signature on tax return is authorized signature for partnership harmless when overall charge 
clear on elements and burdens); United States v. Goss, 650 F.2d 1336, 1348 (5th Cir. 1981) (refusal to 
give requested instruction not reversible error when intent to defraud issue adequately covered in other 
instructions).

2852 See United States v. Feroni, 655 F.2d 707, 713 (6th Cir. 1981) (failure to give curative instruc
tion after witness’ reference to defendant’s prior convictions harmless because, among other reasons, 
reference inadvertent).

Courts occasionally consider other factors in harmless error determination, 
including whether the error was inadvertent;2852 whether the trial court took 
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remedial measures, such as curative instructions;2853 and whether the jury ac
quitted on other charges.2854 One court found that a combination of errors was 
harmful without deciding whether any particular error was harmful.2855

HABEAS RELIEF FOR FEDERAL PRISONERS

The Constitution expressly preserves a prisoner’s right to challenge unlawful 
confinement through writs of habeas corpus.2856 By providing prisoners with a 
remedy for illegal detention,2857 habeas corpus review ensures that the govern
ment is accountable to the judiciary for any denial of personal liberty.2858 
Prisoners in state or federal custody may seek habeas relief pursuant to the 
statutes, rules and forms appearing at 28 U.S.C. §§ 2241-22 5 5.2859

Originally, habeas relief was available only when the sentencing court lack
ed jurisdiction.2860 The Supreme Court, however, ultimately went beyond this 
limitation.2861 Habeas corpus is a unique writ because it provides relief to 
criminal defendants through a civil action independent of direct appeal.2862 In

2853. Compare United Slates v. Milstead, 671 F.2d 950, 953 (5th Cir. 1982) (per curiam) (improper 
reference by prosecutor to defendant’s retention of counsel during investigation harmless when remark 
followed immediately by vigorous remedial instruction) and Sher v. Stoughton, 666 F.2d 791, 795 (2d 
Cir. 1981) (anonymous phone calls to jurors during trial harmless when judge immediately conducted 
supplemental voir dire and gave curative instructions) and United States v. DeSimone, 660 F.2d 532, 
543 (5th Cir. 1981) (improper closing remarks by prosecutor indirectly calling attention to defendant’s 
failure to testify harmless when judge immediately gave curative instruction), cert, denied, 102 S. Ct. 
1732 (1982) and United States v. Tavelman, 650 F.2d 1133, 1139 (9th Cir. 1981) (allegedly erroneous 
admission of out-of-court statements harmless when judge later struck statements and gave remedial 
instruction), cert, denied, 102 S. Ct. 1429 (1982) with United States v. Green, 648 F.2d 587, 593 (9th Cir. 
1981) (per curiam) (improper admission of testimony of past criminal activity not harmless when judge 
admitted for improper purpose, gave no limiting instruction, and allowed cross examination that im
properly raised past criminal activity).

2854. See United States v. Kabbaby, 672 F.2d 857, 862-63 (11th Cir. 1982) (per curiam) (erroneous 
admission of “bad acts” evidence harmless when testimony unsensational and acquittal on additional 
counts indicated jury not prejudiced); United States v. Angelilli, 660 F.2d 23, 42 (2d Cir. 1981) (im
properjury instruction harmless when acquittal on some counts indicated jury did not rely on suggested 
inference), cert, denied, 102 S. Ct. 1258 (1982).

2855. See United States v. Green, 648 F.2d 587, 597 (9th Cir. 1981) (per curiam) (although some 
errors in case if isolated might be harmless, combination requires reversal).

2856. The Constitution provides: “The privilege of the Writ of Habeas Corpus shall not be sus
pended, unless when in the Cases of Rebellion or Invasion the public Safety may require it.” U.S. 
Const, art. I, § 9, cl. 2. Courts have long recognized “the extraordinary prestige of the Great Writ . . . 
in Anglo-American jurisprudence.” Fay v. Noia, 372 U.S. 391, 399-400 (1963) (reviewing historical 
development of habeas corpus relief).

2857. Fay v. Noia, 372 U.S. 391, 399-400 (1963). The writ designed to secure release from unlawful 
confinement is known technically as the Great Writ or writ of habeas corpus ad subjiciendum. See 
Stone v. Powell, 428 U.S. 465, 474-75 n.6 (1976) (“habeas corpus” used alone refers to common law writ 
of habeas corpus ad subjiciendum)'. Ex parte Bollman, 8 U.S. (4 Cranch) 75, 95 (1807) (“habeas corpus” 
usually denotes “Great Writ” designed to secure release of persons illegally detained). Two other forms 
of the writ retain vitality today: habeas corpus ad prosequendum, for removing a prisoner to another 
jurisdiction for trial, and habeas corpus ad testijicandum, for securing the appearance of a prisoner as a 
witness. 28 U.S.C. § 2241(c)(5) (1976).

2858. Fay v. Noia, 372 U.S. at 402.
2859. 28 U.S.C. §§ 2241-2255 (1976 & Supp. IV 1980).
2860. See United States v. Hayman, 342 U.S. 205, 211 (1952) (common law habeas afforded no 

remedy to petitioner convicted by court having jurisdiction).
2861. See Waley v. Johnston, 316 U.S. 101, 104-05 (1942) (per curiam) (writ no longer restricted to 

judgments void for lack of jurisdiction).
2862. See Townsend v. Sain, 372 U.S. 293, 311-12 (1963) (habeas tests serious allegations of viola

tions of fundamental liberties in original civil proceedings). But cf. United States v. Frady, 102 S. Ct. 
1548, 1601 (1982) (Brennan, J., dissenting) (section 2255 motion further step in movant’s criminal case). 
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addition, habeas allows a single Supreme Court Justice or circuit court judge 
to entertain an application for the writ.2863 Alternatively, a Justice or circuit 
judge may transfer the application to the appropriate district court for 
disposition.2864

Jurisdiction and Venue. Section 2241 empowers federal courts to grant
writs of habeas corpus to prisoners who are in federal custody or whose impris
onment violates or conflicts with federal or international law.2865 When a fed
eral prisoner claims that his sentence was imposed in violation of the federal 
constitution or laws, he usually may not petition for habeas corpus relief pur
suant to section 2241.2866 Rather, he must move to vacate, set aside, or correct 
the sentence pursuant to section 22 5 5.2867 Section 2255 motions generally may

2863. 28 U.S.C. § 2241(a) (1976). Cf. United States v. Mackin, 668 F.2d 122, 137 (2d Cir. 1981) 
(federal courts of appeals have no jurisdiction to consider § 2241 petitions).

2864. See 28 U.S.C. § 2241(b) (1976) (permitting transfer of applications to district court having 
jurisdiction).

2865. 28 U.S.C. § 2241(c) (1976) provides:
The writ of habeas corpus shall not extend to a prisoner unless—
(1) He is in custody under or by color of the authority of the United States or is committed for 
trial before some court thereof; or
(2) He is in custody for an act done or omitted in pursuance of an Act of Congress, or an 
order, process, judgment or decree of a court or judge of the United States: or
(3) He is in custody in violation of the Constitution or laws or treaties of the United States; or
(4) He. being a citizen of a foreign state and domiciled therein, is in custody for an act done or 
committed under any alleged right, title, authority, privilege, protection, or exemption 
claimed under the commission, order or sanction of any foreign state, or under color thereof, 
the validity and effect of which depend upon the law of nations; or
(5) It is necessary to bring him into court to testify or for trial.

2866. 28 U.S.C. § 2255 (1976) (prisoner authorized to attack sentence under section 2255 may not 
seek habeas relief pursuant to section 2241 unless section 2255 motion inadequate or ineffective to test 
legality of detention); see Johnson v. Petrovsky, 626 F.2d 72, 73 (8th Cir. 1980) (per curiam) (section 
2241 habeas petition filed after denial of section 2255 motion dismissed because section 2255 relief not 
shown inadequate). The courts, however, have allowed federal prisoners to petition for habeas relief 
pursuant to section 2241 to challenge the legality of the terms of confinement. See Stroud v. United 
States Parole Comm’n, 668 F.2d 843. 844 (5th Cir. 1982) (challenging computation of parole eligibility, 
recommendation of parole commission, and constitutionality of parole guidelines); Watts v. Hadden, 
651 F.2d 1354, 1356 (10th Cir. 1981) (challenging incarceration allegedly in violation of Youth Correc
tions Act).

2867. Compare Block v. Potter. 631 F.2d 233, 235 n.l (3d Cir. 1980) (dictum) (section 2241 appropri
ate remedy for federal prisoner seeking review of parole denial, not section 2255 because prisoner not 
challenging sentence) with United States v. Flores, 616 F.2d 840, 842 (5th Cir. 1980) (section 2255 
appropriate remedy for federal prisoner alleging unkept plea bargain, not section 2241 habeas corpus 
petition). 28 U.S.C. § 2255 (1976) provides in part that:

[a] prisoner in custody under sentence of a court established by an act of Congress claiming 
the right to be released upon the ground that the sentence was imposed in violation of the 
Constitution or laws of the United States, or that the court was without jurisdiction to impose 
such sentence, or that the sentence was in excess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the court which imposed the sentence to 
vacate, set aside or correct the sentence.

The purpose of § 2255, a descendant of the ancient writ of error coram nobis, is to overcome the 
practical difficulties that arise in administering federal habeas corpus jurisdiction. United States v. 
Hayman, 342 U.S. 205, 210-19 (1952). Prior to the adoption of § 2255, an inordinate number of habeas 
petitions fell upon the few district courts having territorial jurisdiction over the major federal penal 
institutions. Id. at 213-14. Section 2255 attempts to resolve this problem by endowing only the court 
that sentenced a federal prisoner with jurisdiction to entertain his subsequent § 2255 motion. 28 U.S.C. 
§ 2255 (1976). Section 2255 does not purport to limit the availability of collateral relief to federal 
prisoners; rather, it merely expedites the treatment of requests for such relief. See Kaufman v. United 
States, 394 U.S. 217, 222 (1969) (section 2255 intended to provide remedy exactly commensurate with 
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be filed in the court that sentenced the prisoner* 2868 at any time except while a 
direct appeal is pending.2869 Section 2241 motions, on the other hand, may be 
filed only in the district court that has jurisdiction over the petitioner’s 
custodian.2870

that provided by habeas); United States v. Hayman. 342 U.S. at 219 (section 2255 designed to ease 
burden on districts containing federal prison facilities, not to restrict availability of collateral relief).

Because Congress characterized the § 2255 motion as a “further step” in a movant’s criminal case, S. 
Rep. No. 1526. 80th Cong., 2d Sess. 2 (1948), the relevant rules differ in several respects from those 
governing the civil action of habeas relief. See Section 2255 Rules, supra note I, rule 1 note (Advisory 
Committee Notes) (lack of filing fee, automatic availability of files related to judgment, broader discov
ery, and applicability of federal criminal rules differentiate § 2255 motion from habeas petition).

2868. 28 U.S.C. § 2255 (1976); see United States v. Flores, 616 F.2d 840, 842 (5th Cir. 1980) (defend
ant properly brought § 2255 motion in sentencing court).

2869. 28 U.S.C. § 2255 (1976). A prisoner generally may not file a § 2255 motion while a direct 
appeal is pending, see United States v. Gordon, 634 F.2d 638, 638 (1st Cir. 1980) (orderly administra
tion of justice precludes district court consideration of § 2255 motion while direct appeal pending ex
cept in extraordinary circumstances), or after an unnecessary period of delay prejudicial to the 
government. See Section 2255 Rules, supra note 1, rule 9(a) (court may dismiss § 2255 motion if gov
ernment prejudiced by delay caused by movant’s lack of diligence).

2870. 28 U.S.C. § 2241(a) (1976); cf. Braden v. Thirtieth Judicial Circuit Court, 410 U.S. 484. 495 
(1973) (court having jurisdiction over petitioner’s custodian may issue writ even if prisoner confined 
outside court’s territorial reach).

The Federal Rules of Appellate Procedure forbid the custody transfer of a prisoner pending review 
of a decision in a federal habeas corpus proceeding filed by that prisoner, except by order of the court 
rendering the decision. Fed. R. App. P. 23(a). A transfer in violation of this rule does not defeat the 
jurisdiction of the reviewing court. See Goodman v. Keohane. 663 F.2d 1044, 1047 (11th Cir. 1981) 
(per curiam) (purpose of rule to prevent prison officials from thwarting habeas review).

2871. 28 U.S.C. §§ 2241(c)(l)-(4), 2255 (1976); see United States v. Dellinger, 657 F.2d 140, 144 (7th 
Cir. 1981) (habeas writ pursuant to § 2241, unlike writ of error coram nobis, available only when peti
tioner in custody). “Custody” does not require physical confinement; rather, it encompasses restraints 
not generally imposed on the public. See Hensley v. Municipal Court, 411 U.S. 345, 351-53 (1973) 
(prisoner in “custody” under §2241 when released on own recognizance pending execution of sen
tence); Jones v. Cunningham, 371 U.S. 236, 243 (1963) (petitioner in “custody” under § 2241 when on 
parole because freedom significantly restricted); cf. Cerrella v. Hanberry, 650 F.2d 606, 607 (5th Cir.) 
(per curiam) (“custody” for purposes of § 2241 not equivalent to “custody” for purposes of credit for 
time previously served), cert, denied, 454 U.S. 1034 (1981).

Courts also allow prisoners to petition for habeas relief pursuant to § 2241 to challenge extradition 
proceedings. See Tavarez v. United States Attorney Gen., 668 F.2d 805, 810-11 (5th Cir. 1982) (chal
lenging right of government to return petitioner to country where he escaped from prison); Valencia v. 
Limbs, 665 F.2d 195, 197 (9th Cir. 1981) (challenging extradition order); cf. Pfaff v. Wells, 648 F.2d 689 
(10th Cir. 1981) (mere pendency of federal habeas proceeding in demanding state not grounds to grant 
habeas to bar extradition).

2872. See Carafas v. LaVallee, 391 U.S. 234, 237-40 (1968) (prisoner’s unconditional release after 
filing habeas petition does not negate custody); Gill v. Garrison, 675 F.2d 599, 600-01 (4th Cir. 1982) 
(parole at time of habeas hearing did not render petition moot; government reserved right to reincarcer
ate if petition unsuccessful).

2873. See Alessi v. United States, 653 F.2d 66, 69 (2d Cir. 1981) (denial of second § 2255 motion, 
determined to add nothing to earlier motions, within district court’s discretion); Itel Capital Corp. v. 
Dennis Mining Supply & Equip., Inc., 651 F.2d 405, 408 (5th Cir. 1981) (denial of petition for writ of 
habeas corpus ad testificandum within court’s discretion when filing delayed until last minute despite 
adequate notice pending trial).

2874. See Greathouse v. United States, 655 F.2d 1032, 1033 (10th Cir. 1981) (per curiam) (court

A petitioner must be in “custody” for the court to have jurisdiction under 
either section 2241 or section 2255.2871 If the prisoner is in custody at the time 
of filing for collateral relief, subsequent release will not defeat jurisdiction.2872

Federal courts exercise considerable discretion in the disposition of petitions 
and motions for collateral postconviction relief.2873 For example, courts tradi
tionally construe imperfectly drafted pro se petitions liberally and treat them 
as actions under sections 2241 and 22 5 5.2874 Courts, however, are less tolerant 
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of frivolous petitions,2875 successive identical petitions from the same pris
oner,2876 and petitions raising only issues previously decided on appeal.2877

Issues Cognizable. Section 2255 enumerates four grounds upon which a
federal prisoner may seek collateral relief: (1) imposition of a sentence in vio
lation of the Constitution or federal law; (2) lack of jurisdiction of the sentenc
ing court; (3) imposition of a sentence in excess of the statutory maximum; and 
(4) imposition of a sentence otherwise subject to collateral attack.2878 A viola
tion of a specific constitutional right is generally readily cognizable under sec
tion 225 5.2879 Other alleged violations of federal law, however, are cognizable 
only if they involve a “fundamental defect” causing a “complete miscarriage 
of justice,”2880 or are so egregious that they amount to a violation of due pro-

properly considered as § 2255 motion challenge to convictions allegedly obtained illegally), cert, denied, 
102 S. Ct. 1289 (1982); Miller v. United States, 564 F.2d 103, 105 (1st Cir. 1977) (district court should 
treat/to se § 2241 application, despite imperfections, as § 2255 motion to vacate), cert, denied, 435 U.S. 
931 (1978); cf. United States v. Scott, 672 F.2d 454, 455 (5th Cir. 1982) (per curiam) (pro se habeas 
corpus motion construed as direct appeal); Brown v. United States, 656 F.2d 361, 362-63 (8th Cir.) 
(interests of fairness require dismissal without prejudice ofpro se § 2255 motion when unclear whether 
district court considered ground for relief raised in attached memorandum), cert, denied, 454 U.S. 1059 
(1981).

2875. 28 U.S.C. § 2255 (1976) (court may dismiss motion without hearing when motion and record 
conclusively show prisoner not entitled to relief); Section 2255 Rules, supra note 1, rule 4(b) (same); see 
Blackledge v. Allison, 431 U.S. 63, 76 (1977) (summary dismissal of habeas petition alleging unkept 
plea bargain improper when petition neither vague, conclusory, nor patently frivolous); Green v. Carl
son, 649 F.2d 285, 287 (5th Cir.) (dismissal of petition proper when part of “pattern of malicious and 
frivolous filings”), cert, denied, 454 U.S. 1087 (1981).

2876. 28 U.S.C. § 2255 (1976) (court may dismiss second or successive motion for similar relief by 
same prisoner); Section 2255 Rules, supra note 1, rule 9(b) (same); j-ff United States v. Donn, 661 F.2d 
820, 823-24 (9th Cir. 1981) (per curiam) (dismissing claims earlier decided on merits; granting hearing 
on claims not previously decided); Alessi v. United States, 653 F.2d 66, 69 (2d Cir. 1981) (dismissing 
prisoner’s second § 2255 motion when new factual allegations added nothing to previously rejected 
claims); Green v. Carlson, 649 F.2d 285, 286 (5th Cir.) (recommending contempt citation if frivolous 
attempts to obtain collateral relief continue), cert, denied, 454 U.S. 1087 (1981).

2877. See United States v. McCollom, 664 F.2d 56, 59 (5th Cir. 1981) (allegation of defective indict
ment not subject to collateral review because resolved on direct appeal); United States v. Rowan, 663 
F.2d 1034, 1035 (11th Cir. 1981) (per curiam) (court in § 2255 proceeding will not consider issues raised 
and resolved on direct appeal); United States v. Burroughs, 650 F.2d 595, 598 (5th Cir.) (per curiam) 
(allegation of improper denial of motion to sever and improper admission of hearsay not subject to 
collateral review because resolved on direct appeal), cert, denied, 454 U.S. 1037 (1981).

2878. 28 U.S.C. § 2255 (1976); see supra note 2867, (quoting § 2255); cf. United States v. Moore, 656 
F.2d 378, 379 (8th Cir. 1981) (per curiam) (severity of sentence within statutory limits not cognizable 
under § 2255), cert, denied, 102 S. Ct. 1773 (1982).

2879. See United States v. Sturm, 671 F.2d 749, 751 (3d Cir. 1982) (per curiam) (ineffective assist
ance of counsel claims ordinarily reviewable on collateral attack rather than on direct appeal); Grimes 
v. United States, 607 F.2d 6, 11 (2d Cir. 1979) (granting relief under § 2255 for double jeopardy 
violation).

2880. United States v. Addonizio, 442 U.S. 178, 185 (1979) (quoting Hill v. United States, 368 U.S.
424, 428 (1962)). Compare Lindhorst v. United States, 658 F.2d 598, 606 (8th Cir. 1981) (incompetency 
to stand trial cognizable under § 2255), cert, denied, 102 S. Ct. 1024 (1982) with United States v. McCol
lom, 664 F.2d 56, 58-59 (5th Cir. 1981) (overreaching by prosecutor viewed in context of entire trial 
insufficient to warrant § 2255 relief) and United States v. Capua, 656 F.2d 1033, 1037 (5th Cir. 1981) 
(mere errors of law not resulting in miscarriage of justice not cognizable under § 2255) and Dozier v. 
United States Dist. Court, 656 F.2d 990, 992 (5th Cir. 1981) (per curiam) (failure to impose sentence in 
accordance with Narcotic Addict Rehabilitation Act not fundamental defect; hence, not cognizable 
under § 2255) and Greathouse v. United States, 655 F.2d 1032, 1034 (10th Cir. 1981) (per curiam) 
(violations of rights under Interstate Agreement on Detainers Act not cognizable under § 2255), cert, 
denied, 102 S. Ct. 1289 (1982). .

A prisoner alleging that the jury was biased against him must show actual prejudice as a result ot the 
alleged bias United States v. Brooks, 677 F.2d 907, 911 n.3 (D.C. Cir. 1982) (per curiam) (allegation
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cess.* 2881 The scope of habeas review under section 2241 is particularly narrow 
with respect to decisions of the United States Parole Commission2882 and ex
tradition magistrates.2883 2884

that juror nondisclosure resulted in failure to exercise peremptory challenge insufficient to warrant 
§ 2255 relief). The Eighth Circuit has held that a prisoner convicted of illegally entering the United 
States after being deported may not collaterally attack the validity of the original deportation order 
under § 2255. United States v. Cabrera-Quintero, 650 F.2d 942, 943 (8th Cir. 1981) (per curiam).

2881. Compare United States v. Hudson, 667 F.2d 767, 770 (8th Cir. 1982) (incarceration violating 
spirit of federal youth sentencing law raises potential constitutional issue) with Kenner v. Martin, 648 
F.2d 1080, 1081 (6th Cir. 1981) (per curiam) (eligibility for rehabilitation programs does not have due 
process issue).

2882. See Stroud v. United States Parole Comm’n, 668 F.2d 843, 846 (5th Cir. 1982) (court will not 
reverse Parole Commission decision unless action flagrant, unwarranted, or unauthorized); Goodman 
v. Keohane, 663 F.2d 1044, 1047 (11th Cir. 1981) (per curiam) (court will not grant habeas relief for 
claims of delay in holding revocation hearing unless delay proved unreasonable and prejudicial).

2883. See Melia v. United States, 667 F.2d 300, 302 (2d Cir. 1981) (extradition hearing review lim
ited to whether magistrate had jurisdiction, whether evidence showed reasonable ground to believe 
accused guilty, and whether offense charged within treaty); Valencia v. Limbs, 655 F.2d 195, 197 (9th 
Cir. 1981) (same); Caplan v. Vokes, 649 F.2d 1336, 1340 (9th Cir. 1981) (same).

2884. 638 F.2d 1190 (9th Cir. 1980), cert, denied, 451 U.S. 938 (1981).
2885. Id. at 1196. The Hearst court stated that federal prisoners might obtain collateral review of 

fourth amendment claims only by claiming under the sixth amendment that failure to raise fourth 
amendment issues was the result of ineffective assistance of counsel. Id.

2886. 428 U.S. 465, 481 (1976) (fourth amendment no mandate for habeas relief for state prisoners 
convicted with illegally seized evidence if state provides opportunity for full and fair presentation of 
claims). Hearst dramatically extended Stone in the Ninth Circuit despite Kaufman v. United States, 
394 U.S. 217 (1969), which held in 1969 that fourth amendment claims are cognizable in collateral 
attacks by federal prisoners. Id. at 231; see Project: 1980-1981 Term, supra note 1, at 795 (discussing 
Kaufman holding and rationale).

2887. 428 U.S. at 481.
2888. 102 S. Ct. 1584 (1982); see also infra notes 3016-24 and accompanying text (discussing Frady in 

detail).
2889. See Frady, 102 S. Ct. at 1593 (presumption of proper conviction after fair opportunity to pres

ent claim).
2890. Id. at 1584.
2891. Id. at 1593.
2892. Id. at 1602 (Brennan, J., dissenting) (Court ignores differences between character of collateral 

relief available to state and federal prisoners).
2893. Id. at 1593 (although comity not of concern in federal collateral review of federal conviction, 

federal government has no less interest than states in finality of criminal judgments). The Court de
clined to accord what it called a “preferred status” to federal prisoners seeking collateral review. Id.

Despite the general rule that violations of constitutional rights are cogniz
able, the Ninth Circuit last term in United States v. Hearst2WA held that alleged 
violations of the fourth amendment are not cognizable when the federal pris
oner has had an opportunity for full and fair litigation of the claims at trial 
and on direct appeal.2885 Thus, Hearst extended to federal prisoners the 
Supreme Court’s holding in Stone k Powell,2^ which by its own terms ap
plied only to state prisoners.2887 2888

Although no other circuit this term adopted the Hearst rule, the rationale 
employed by the Supreme Court this term in United States v. Frady2sss sup
ports the Hearst court’s action.2889 In Frady, which dealt with a federal court’s 
appropriate scope of collateral review of erroneous jury instructions,2890 the 
Court relied on the presumption that a defendant stands “fairly and finally” 
convicted.2891 The Court relied principally upon cases involving state prison
ers,2892 and attached little or no significance to the federal-state distinction.2893 
Thus, the Frady Court paves the way for further limitations on collateral re
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view of federally imposed sentences and convictions, such as those imposed in 
Hearst ,2894

2894. 638 F.2d at 1196 (alleged violation of fourth amendment not cognizable when federal prisoner 
had full and fair litigation of claims at trial and on direct appeal). Justice Brennan, dissenting in Frady, 
accused the majority of continuing its “progressive emasculation” of collateral review. 102 S. Ct. at 
1600 (Brennan, J., dissenting).

2895. 441 U.S. 780 (1979).
2896. Fed. R. Crim. P. 11. Rule 11 directs the court, before accepting a plea of guilty or nolo con

tendere. to address the defendant personally and to determine that the plea is voluntary and that the 
defendant understands the nature of the charge, the consequences of his plea, and his constitutional 
rights. Fed. R. Crim. P. 11(c), (d). Rule 11 also requires the court to make an inquiry to ensure that 
there is a factual basis for the. plea. Fed. R. Crim. P. 11(f).

2897. 441 U.S. at 785. The Timmreck Court stressed that the district court’s failure to describe the 
mandatory special parole term was neither a constitutional nor a jurisdictional defect, did not result in 
a “complete miscarriage of justice,” was not “inconsistent with rudimentary demands of fair proce
dure.” and did not appear to have prejudiced the defendant. Id. at 783-84; cf. United States v. Scott, 
625 F.2d 623, 625 (5th Cir. 1980) (per curiam) (distinguishing Timmreck on ground that petitioner in 
Scott allegedly would not have tendered guilty plea had court advised him of maximum sentence).

2898. McCarthy v. United States, 394 U.S. 459, 471-72 (1969).
2899. 660 F.2d 696 (6th Cir. 1981) (per curiam).
2900. Id. at 702.
2901. Id
2902. Id at 702-03 (Jones, J., dissenting). The First Circuit last term adopted a position similar to 

that taken by the dissent. See Mack v. United States, 635 F.2d 20, 24 (1st Cir. 1980) (per curiam) 
(inquiry into voluntariness of plea central requirement of rule 11, hence not governed by Timmreck}.

2903. Section 2255 Rules, supra note 1, rule 5 note (Advisory Committee Notes) (orderly administra
tion of criminal law precludes consideration of § 2255 motion during pendency of direct appeal; § 2255, 
however, does not on its face require prior exhaustion of remedies).

2904. Womack v. United States, 395 F.2d 630, 631 (D.C. Cir. 1968) (per curiam).
2905. See Sunal v. Large, 332 U.S. 174, 178 (1947) (habeas corpus generally not substitute for appeal 

from federal conviction); United States v. Davis, 604 F.2d 474, 484-85 (7th Cir. 1979) (section 2255 
action improper during pendency of appeal unless need for speedy relief in extraordinary circum
stances outweighs need for conservation of judicial resources).

2906. See Bowman v. Wilson, 672 F.2d 1141, 1157 (3d Cir. 1982) (military personnel must exhaust 
all military remedies before seeking collateral relief); Arias v. United States Parole Comm’n, 648 F.2d 
196. 199 (3d Cir. 1981) (harmless error in hearing habeas petition before prisoner had exhausted ad

In United States v. Timmreck™5 the Supreme Court restricted the scope of 
collateral review of allegedly invalid guilty pleas, holding that a technical vio
lation of rule 11 of the Federal Rules of Criminal Procedure2896 does not war
rant habeas relief.2897 On direct appeal, however, a violation of rule 11 
constitutes reversible error because the violation is inherently prejudicial.2898 2899 
This term in <9hwz v. United States J***  the Sixth Circuit applied Timmreck 
and denied relief to a prisoner even though the trial judge had failed to inquire 
into the voluntariness of his guilty plea.2900 The record showed that the de
fendant was fully advised of his rights and the penalties he would receive if 
convicted.2901 The dissent argued that Timmreck was not controlling because 
the issue was not mere technical compliance with rule 11, but whether the 
guilty plea was entered knowingly and intelligently.2902

Exhaustion and Waiver. Although section 2255 contains no explicit ex
haustion requirement,2903 courts have developed the exhaustion doctrine to 
promote the orderly administration of criminal justice and to afford a court or 
administrative agency the opportunity to correct its own errors.2904 Conse
quently, as a prerequisite to filing a section 2255 motion or a habeas petition, a 
movant or petitioner must either complete a direct appeal2905 or pursue all 
administrative remedies.2906 This exhaustion requirement, however, is not ab
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solute.2907 Similarly, a state prisoner seeking habeas relief under section 2241 
must exhaust all state remedies before filing a petition.2908

ministrative remedies; administrative proceedings completed prior to appeal from habeas writ denial); 
Little v. Hopkins, 638 F.2d 953, 953-54 (6th Cir. 1981) (per curiam) (prisoner’s desire to clear record of 
disciplinary action before imminent parole hearing no excuse for failure to exhaust administrative rem
edy); Bradshaw v. Carlson, 682 F.2d 1050, 1052 (3d Cir. 1982) (per curiam) (exhaustion of adminis
trative remedies not required when only statutory construction issue in dispute because administrative 
agency lacks expertise).

2907. See Sunal v. Large, 332 U.S. 174, 179-81 (1947) (dictum) (prisoner may obtain habeas relief 
without exhausting appellate procedures in exceptional circumstances when error flagrant and no other 
remedy available, but apparent futility of appeal no excuse for failure to appeal); Dozier v. United 
States Dist. Court, 656 F.2d 990, 992 (5th Cir. 1981) (per curiam) (allowing collateral assertion of sixth 
amendment claims not raised on direct appeal); United States v. Capua, 656 F.2d 1033, 1037 (5th Cir. 
1981) (dictum) (allowing collateral assertion of constitutional claims unless failure to appeal was result 
of deliberate bypass for strategic advantage). Newly discovered evidence can also provide a basis for 
relief. See Lindhorst v. United States, 658 F.2d 598, 602 (8th Cir. 1981) (dictum) (reviewing court 
should apply Federal Rule of Criminal Procedure 33, governing motion for a new trial based on newly 
discovered evidence), cert, denied, 102 S. Ct. 1024 (1982).

2908. 28 U.S.C. § 2254(b) (1976). The exhaustion requirement does not apply, however, if state cor
rective processes are unavailable or ineffective. Id.', cf. Beshaw v. Fenton, 635 F.2d 239, 241 n.2 (3d Cir. 
1980) (unnecessary to decide whether petitioner in state or federal custody because circumstances sug
gest discretionary suspension of exhaustion requirement appropriate), cert, denied, 453 U.S. 912 (1981).

2909. See United States v. Donn, 661 F.2d 820, 824 (9th Cir. 1981) (per curiam) (prisoner’s failure to 
object to presentencing report when reviewed prior to sentencing waives right to challenge report in 
§ 2255 proceeding); United States v. Capua, 656 F.2d 1033, 1038 (5th Cir. 1981) (prisoner’s failure to 
assert claim on direct appeal waives right to collaterally challenge nonconstitutional error); United 
States v. Hearst, 638 F.2d 1190, 1196 (9th Cir. 1980) (failure to raise prejudicial pretrial publicity issue 
waives right to raise it in § 2255 proceeding), cert, denied, 451 U.S. 938 (1981); cf. Kowalak v. United 
States, 645 F.2d 534, 537 (6th Cir. 1981) (valid guilty plea precludes collateral attack on all nonjurisdic- 
tional defects, including Interstate Agreement on Detainers violation); Johnson v. Petrovsky, 626 F.2d 
72, 73 (8th Cir. 1980) (per curiam) (valid guilty plea precludes collateral attack on all nonjurisdictional 
defects, including fourth amendment).

Under certain treaties, prisoners convicted in other countries who voluntarily consent to transfer to 
American prisons waive all rights to collateral attack in American courts. See Kansola v. Civiletti. 630 
F.2d 472, 474 (6th Cir. 1980) (per curiam) (prisoner convicted in Canada waives right to habeas corpus 
review by voluntarily consenting to transfer to American prison pursuant to treaty reserving to Canada 
exclusive jurisdiction over collateral attack of conviction and sentence), cert, denied, 450 U.S. 930 
(1981); Pfeifer v. United States Bureau of Prisons, 615 F.2d 873, 876 (9th Cir.) (prisoner convicted in 
Mexico waives right to habeas corpus review by voluntarily consenting to transfer to American prison 
pursuant to treaty reserving to Mexico exclusive jurisdiction over collateral attack of conviction and 
sentence), cert, denied, 447 U.S. 908 (1980). The treaties on the execution of penal sentences are 
designed to permit American citizens convicted of crimes in foreign countries to serve their sentences in 
American prisons. Kansola, 630 F.2d at 474; Pfeifer, 615 F.2d at 876. The treaties and implementing 
legislation require the prisoner’s voluntary and knowing consent. Kansola, 630 F.2d at 473; Pfeifer, 615 
F.2d at 876.

2910. Fed. R. Crim. P. 52(b); see also Fed. R. Crim. P. 12(f) (failure to raise defense or objections 
constitutes waiver; court may grant relief from waiver for cause).

2911. United States v. Frady, 102 S. Ct. 1584, 1592 (1982).
2912. 102 S. Ct. 1584 (1982).
2913. Id.

Courts generally preclude defendants from raising claims on collateral re
view that they failed to raise at trial.2909 Rule 52(b) of the Federal Rules of 
Criminal Procedure, however, permits direct review of “errors or defects af
fecting substantial rights” under a plain error standard, even when the defend
ant failed to raise these errors at trial.2910 Rule 52(b) is intended to provide 
prompt redress for miscarriages of justice.2911 This term in Frady™'2 the 
Supreme Court addressed the issue of whether the plain error standard of re
view applies to a collateral challenge of a criminal conviction brought pursu
ant to section 2255.2913
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The Frady Court did not apply rule 52(b), the plain error standard, when 
deciding whether a defendant’s failure to object to jury instructions, which im
properly equated intent with malice, precluded collateral review pursuant to 
section 22 5 5.2914 A plurality of the Court, in an opinion written by Justice 
O’Connor, agreed that the plain error standard is inappropriate for the review 
of state and federal prisoners’ collateral attacks on jury instructions.2915 2916 In
stead, the Supreme Court applied the “cause and actual prejudice” standard 
enunciated in Wainwright i'. Sykes.29Xb The Frady plurality stated that on col
lateral review pursuant to section 2255, a federal prisoner must clear the “sig
nificantly higher hurdle” of showing “cause” for his failure to object at trial 
and “actual prejudice” resulting from the alleged error.2917 Justice Brennan 
argued in dissent that section 2255 allows the application of the Federal Rules 
of Criminal Procedure2918 and that rule 52(b) permits the courts to notice plain 
error on review.2919 He maintained that restricting application of rule 52(b) in 
section 2255 proceedings, which are a continuation of the criminal trial for 
federal prisoners,2920 “unduly restricts the power of the federal courts to rem
edy substantial injustice.”2921

2914. Id. at 1592-93.
2915. Id. at 1593-94.
2916. 433 U.S. 72 (1977). In Sykes the Supreme Court held that a defendant who fails to lodge a 

timely objection under a state’s contemporaneous objection rule is barred from obtaining habeas review 
of the issues that should have been raised, id. at 86-87, unless he can demonstrate both sufficient cause 
for his failure to comply with the contemporaneous objection rule and prejudice from the error of 
which he complains. Id. at 87.

2917. 102 S. Ct. at 1594. The prisoner in Frady failed to meet the prejudice requirement, id. at 1596, 
because he could not show that the allegedly erroneous jury instructions “so infected” the entire trial 
that the conviction violated due process. Id. at 1595. The Court did not address the question of 
“cause” because it found no actual prejudice. Id. at 1594. Although the cause and prejudice require
ments in Sykes apply to state prisoners who fail to comply with state contemporaneous objection rules, 
433 U.S. at 85, the Frady court readily applied the standard to federal defendants. 102 S. Ct. at 1593. 
The cause and prejudice requirements, which are frequently imposed in habeas proceedings involving 
state prisoners, are discussed extensively at notes 3010-24 infra, and accompanying text.

2918. Frady, 102 S. Ct. 1602 (1982) (Brennan, J., dissenting); Section 2255 Rules, supra note 1, rule 
12 (district court may apply Federal Rules of Criminal Procedure in § 2255 motion).

2919. Frady, 102 S. Ct. at 1600 (Brennan, J., dissenting).
2920. Id. at 1602; Federal 2255 Rules, supra note 1, rule 3 note, rule 11 note, rule 12 note (Advisory 

Committee Notes).
2921. 102 S. Ct. at 1603 (Brennan, J., dissenting).
2922. United States ex ret. Edwards v. Warden, 676 F.2d 254, 257 (7th Cir. 1982).
2923. See Granville v. Hogan, 591 F.2d 323, 324 (5th Cir. 1979) (per curiam) (petitioner has no right 

to court-appointed counsel in habeas proceedings).
2924. 8A J. Moore, Moore’s Federal Practice 1)35.04, at 35-13 (2d ed. 1981) (section 2255 pro

ceeding independent civil action); cf. Heflin v. United States, 358 U.S. 415, 418 n.7 (1959) (ninety day 
filing period for certiorari review of civil actions applies to § 2255 motions and habeas petitions). But 
see supra note 2921 and accompanying text (Justice Brennan, dissenting in Frady, viewed § 2255 review 
as continuation of criminal case).

The Seventh Circuit this term employed reasoning similar to that in Frady 
and denied a collateral challenge to the introduction of evidence of a prisoner’s 
postarrest conduct, finding that the prisoner did not show cause for failure to 
object.2922

Right to Legal Assistance. The sixth amendment guarantee of counsel
does not apply to habeas proceedings2923 because a habeas petition or a section 
2255 motion is usually considered to be an independent civil action.2924 The 
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court may appoint counsel, however, if the petitioner qualifies as an indi
gent,2925 and the court must appoint counsel if it grants the petitioner an evi
dentiary hearing2926 or if counsel is necessary to enable the indigent petitioner 
to use discovery effectively.2927 In other circumstances, the court has consider
able latitude in deciding whether to appoint counsel.2928 Petitioners filing sec
tion 2255 claims in forma pauperis are entitled to free transcripts of prior 
proceedings if the trial judge certifies that the transcripts are needed and the 
claim is not frivolous.2929 Similarly, petitioners proceeding in forma pauperis 
and asserting claims pursuant to section 2241 may obtain copies of pertinent 
documents or portions of the record without cost.2930

Evidentiary Hearings. Unless the record demonstrates that the movant’s
claims on collateral review are without merit, the district court must serve no
tice on the government and grant the movant a prompt evidentiary hear
ing.2931 The movant is entitled to a hearing either when the facts alleged in the 
motion, if true, would justify relief2932 or when a factual dispute exists over

2925. 18 U.S.C. § 3006A(g) (1976) (court may furnish counsel when interests of justice require and 
petitioner financially unable to afford). A court may also appoint counsel to enable a petitioner to 
appeal an unsuccessful § 2255 motion. See Savage v. United States, 547 F.2d 212, 214 (3d Cir. 1976) 
(indigent petitioner appealing unsuccessful § 2255 motion granted appointed counsel pursuant to 18 
U.S.C. § 3006A(g) (1976)), cert, denied. 430 U.S. 958 (1977).

2926. Section 2255 Rules, supra note 1. rule 8(c); see United States v. Barnes, 662 F.2d 777, 782 
(D.C. Cir. 1980) (court must appoint counsel in § 2255 evidentiary hearing on voluntariness of confes
sion because of complexity of legal issues involved).

2927. Section 2255 Rules, supra note 1, rule 6(a).
2928. See United States v. Ferri, 652 F.2d 325, 329 (3d Cir. 1981) (recommending appointment of 

counsel on remand when pro se prisoner’s arguments depend upon complex, recent legal develop
ments); Brown v. United States, 623 F.2d 54, 61 (9th Cir. 1980) (court must appoint counsel in § 2255 
proceeding only when issue so complex that denial of counsel constitutes denial of due process); Section 
2255 Rules, supra note 1, rule 8(c) (section 2255 Rules do not limit court’s statutory authority to appoint 
counsel at any stage of proceeding when justice requires).

2929. 28 U.S.C. § 753(f) (1976). The requirements that the claims not be frivolous and that the 
transcripts be necessary to decide the issues do not violate the Constitution. See United States v. Mac- 
Collom, 426 U.S. 317, 325 (1976) (due process does not grant indigent federal prisoner unconditional 
right to obtain free transcripts).

2930. 28 U.S.C. § 2250 (1976); cf. id. § 1915(a) (when individual files good faith affidavit stating 
inability to pay, court may allow him to commence any action, civil or criminal, without paying costs).

2931. 28 U.S.C. §§ 2243, 2255 (1976); see United States v. Burroughs, 650 F.2d 595, 599 (5th Cir.) 
(per curiam) (no evidentiary hearing required when prisoner’s allegations directly contradicted by rec
ord), cert, denied, 454 U.S. 1037 (1981); Bryan v. United States, 645 F.2d 842, 843 (9th Cir.) (no eviden
tiary hearing required when record conclusively shows prisoner not entitled to relief), cert, denied, 102 
S. Ct. 976 (1981).

The growing burden of processing applications for postconviction relief has prompted courts to rely 
on magistrates to screen applications and to prepare initial reports for district judges. 5'ef 28 U.S.C. 
§ 636(b)(1)(B) (1976 & Supp. IV 1980) (allowing judges to designate a magistrate to conduct eviden
tiary hearings and to submit proposed findings of fact and recommendations regarding application for 
postconviction relief). In enacting § 636, Congress intended to encourage the use of magistrates to assist 
in disposing of preliminary matters, thereby enabling district judges to devote more time to conducting 
trials. H.R. Rep. No. 1609, 94th Cong., 2d Sess. 5, reprinted in 1976 U.S. Code Cono. & Ad. News 
6162, 6166-68. Upon request, an applicant is entitled to have a judge make a de novo review of the 
magistrate’s findings of facts. Section 2255 Rules, supra note 1, rule 8(b)(4); see Orand v. United States, 
602 F.2d 207, 209 (9th Cir. 1979) (district court should have made de novo findings after movant ob
jected to magistrate’s findings).

2932. See Mack v. Smith, 659 F.2d 23, 25 (5th Cir. 1981) (per curiam) (allegation of ineffective 
assistance of counsel requires evidentiary hearing to ascertain whether prisoner’s attorney deceived 
him); Brown v. United States, 656 F.2d 361, 364 (8th Cir.) (allegation of ineffective assistance of counsel 
does not require evidentiary hearing when prosecutor had alternative means of proving facts prisoner 
sought to exclude), cer/. denied, 454 U.S. 1059 (1981). 
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whether the movant is suffering a denial of a constitutional right.2933 Con
clusory allegations do not meet the movant’s burden of producing sufficient 
evidence to entitle him to a hearing.2934 An evidentiary hearing normally is 
necessary to resolve disputes over facts not in the record,2935 unless the judge 
who considers the habeas claim participated in the original proceedings and 
has personal knowledge of the facts.2936 Section 2255 does not require the 
movant’s presence at all evidentiary hearings.2937

Remedies and Appeals. Section 22 5 52938 and section 22412939 give the
district judge a broad range of remedial powers. A prisoner who gains relief 
usually will not obtain unconditional release, however, under either provi
sion.2940 Final orders pursuant to section 22 5 52941 and final judgments pursu-

2933. See United States v. Young, 677 F.2d 381, 382-83 (4th Cir. 1982) (per curiam) (evidentiary 
hearing required to determine whether actual conflict of interest existed depriving prisoner of effective 
assistance of counsel); Briguglio v. United States, 675 F.2d 81, 83 (3d Cir. 1982) (per curiam) (same); 
United States v. Donn, 661 F.2d 820, 824-25 (9th Cir. 1981) (per curiam) (evidentiary hearing required 
to determine whether attorney’s failure to show petitioner allegedly inaccurate presentence report de
prived petitioner of effective assistance of counsel); Kowalak v. United States, 645 F.2d 534, 537-38 (6th 
Cir. 1981) (evidentiary hearing required when prisoner alleged uncontradicted facts which, if true, 
would constitute ineffective assistance of counsel); Brown v. United States, 623 F.2d 54, 59-60 (9th Cir.
1980) (evidentiary hearing required to determine whether attorney’s failure to pursue appeal deprived 
petitioner of effective assistance of counsel).

2934. See, e.g., United States v. Brooks, 677 F.2d 907, 911 (D.C. Cir. 1982) (per curiam) (evidentiary 
hearing not required when petitioner alleged that juror’s “subconscious memories” might have influ
enced decision); Brown v. United States, 656 F.2d 361, 364 (8th Cir.) (evidentiary hearing not required 
when petitioner alleged no facts to support ineffectiveness of counsel claim), cert, denied, 454 U.S. 1059 
(1981); Smith v. United States, 635 F.2d 693, 696-98 (8th Cir. 1980) (evidentiary hearing not required 
when claims conclusory and unsupported by specific factual allegations), cert, denied, 450 U.S. 934 
(1981); United States v. Unger, 635 F.2d 688, 691 (8th Cir. 1980) (per curiam) (evidentiary hearing not 
required when record provided no evidence to support conclusory assertion that guilty plea involun
tary); United States v. Auten, 632 F.2d 478, 480 (5th Cir. 1980) (evidentiary hearing not required when 
record provided no evidence to support allegations that government knowingly used perjured testimony 
and withheld information); United States v. Flores, 616 F.2d 840, 842 (5th Cir. 1980) (evidentiary hear
ing not required when petitioner failed to present any evidence to support allegation that government’s 
failure to provide adequate information caused him to enter misinformed guilty plea).

2935. See Machibroda v. United States, 368 U.S. 487. 494-95 (1962) (failure to hold evidentiary 
hearing reversible error when facts alleged occurred mainly outside courtroom).

2936. See id. at 495 (dictum) (evidentiary hearing not required when district judge could resolve 
issue by drawing on personal knowledge or recollection); United States v. Hedman, 655 F.2d 813. 817- 
18 (7th Cir. 1981) (evidentiary hearing not required when judge in habeas review had been prisoner’s 
trial judge and prisoner failed to show purpose served by hearing).

2937. 28 U.S.C. § 2255 (1976). Although his presence is not required, the movant is entitled to notice 
and an opportunity to be present if his claim rests on disputed facts, particularly facts within the mo
vant’s personal knowledge. See United States v. Hayman, 342 U.S. 205, 219-20 (1952) (section 2255 
requires notice and opportunity to appear when court makes findings on controverted issues of fact 
relating to applicant’s knowledge); cf. Stokes v. United States, 652 F.2d 1, 1-2 (7th Cir. 1981) (per 
curiam) (ex parte proceeding containing “unsworn colloquy” between judge and petitioner s trial coun
sel does not constitute evidentiary hearing within meaning of § 2255).

2938. Section 2255 provides, in part, that “the court shall vacate and set the judgment aside and shall 
discharge the prisoner or resentence him or grant a new trial or correct the sentence as may appear 
appropriate.” 28 U.S.C. § 2255 (1976).

2939. Section 2243, which specifies the remedies available under § 2241, directs courts to “dispose of 
the matter as law and justice require.” Id. § 2243.

2940. See Wright, Miller & Cooper, supra note 1, § 4268, at 713-14 (writ may result in uncondi
tional release although prisoner discharged only if not retried within reasonable time).

2941. 28 U.S.C. § 2255 (1976). Although an order granting a new trial is not normally a reviewable 
final judgment, an order granting a new trial in a § 2255 proceeding is appealable. See United States v. 
Allen, 613 F.2d 1248, 1250-52 (3d Cir. 1980) (order granting new trial in § 2255 proceeding final, ap- 
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ant to section 224 1 * 2942 are appealable. On appeal, the court will consider only 
those claims presented below.2943 Appeals of postconviction relief orders must 
be taken within sixty days of final judgment if the United States or its officer is 
a party,2944 unless the appellant receives a thirty day extension.2945

pealable order). There is no right to appeal a habeas order determining the validity of a warrant to 
remove a prisoner to another district for trial or incarceration. 28 U.S.C. § 2253 (1976).

2942. 28 U.S.C. § 2253 (1976) (final order in habeas proceeding subject to review on appeal).
2943. See Brown v. United States, 656 F.2d 361, 362-63 (8th Cir.) (appellant’s claim dismissed with

out prejudice because unclear whether district court had considered it), cert, denied, 454 U.S. 1059 
(1981); Caldwell v. United States, 651 F.2d 429, 433-34 (6th Cir. 1981) (appellant’s claims not properly 
before court of appeals because not raised below), cert, denied, 454 U.S. 1059 (1981).

2944. Fed. R. App. P. 4(a)(1).
2945. Fed. R. App. P. 4(a)(5).
2946. 28 U.S.C. § 2254(a) (1976).
2947. 28 U.S.C. § 2241(c)(3) (1976).
2948. Act of Feb. 25, 1867, ch. 28, § 1, 14 Stat. 385 (codified at 28 U.S.C. 2241(c)(3) (1976)). Federal 

courts have been authorized to grant habeas corpus to federal prisoners since the enactment of the 
original statute defining the jurisdiction of the federal courts. Judiciary Act of 1789, ch. 20, § 14. 1 Stat. 
73, 81-82.

2949. See Waley v. Johnston, 316 U.S. 101, 104-05 (1942) (per curiam) (habeas relief for federal 
prisoners not restricted to cases in which judgment void for lack of jurisdiction; available for constitu
tional claims as well); Johnson v. Zerbst, 304 U.S. 458, 467-68 (1938) (trial court treated as if it lacked 
“jurisdiction” when defendant denied assistance of counsel; habeas relief appropriate); Vance v. Hed
rick, 659 F.2d 447, 449-51 (4th Cir. 1981) (scope of habeas relief originally very restricted; now greatly 
expanded beyond narrow jurisdictional issues), cert, denied, 102 S. Ct. 2246 (1982). See generally Devel
opments in the Law—Federal Habeas Corpus, 83 Harv. L. Rev. 1038, 1045-62 (1970) (Supreme Court 
gradually abandoned rule that federal court could grant habeas review only if state court lacked 
jurisdiction).

2950. 344 U.S. 443 (1953).
2951. Id. at 463-64.
2952. See, e.g.. United States v. Frady, 102 S. Ct. 1584, 1594 (1982) (petitioner must establish actual 

prejudice from improper jury instructions in § 2255 challenge to conviction); Engle v. Isaac, 102 S. Ct. 
1558, 1572 (1982) (petitioner must establish cause for failure to raise claim of improper self-defense 
instructions at trial); Rose v. Lundy, 102 S. Ct. 1198, 1204-05 (1982) (habeas court must dismiss all 
petitions containing both exhausted and unexhausted claims); Wainwright v. Sykes, 433 U.S. 72, 97 
(1977) (no habeas review of claims if petitioner failed to lodge timely objection under state contempora
neous objection rules unless petitioner shows sufficient cause for failure to raise claim and resulting 
prejudice); Faye v. Noia, 372 U.S. 391. 415-25 (1963) (principles of federal-state comity limit exercise, 
not extent of power to grant habeas relief to state petitioners).

2953. 28 U.S.C. § 2241 (1976).

HABEAS RELIEF FOR STATE PRISONERS

State prisoners may petition federal courts for a writ of habeas corpus to 
obtain relief from incarceration2946 that violates the Constitution, laws, or trea
ties of the United States.2947 Federal courts have been empowered to grant 
postconviction relief to state prisoners since 1867.2948 The Supreme Court 
gradually expanded the scope of federal habeas relief,2949 holding in the 
landmark case of Brown v. Allen29S0 that a federal court considering a habeas 
petition could relitigate any constitutional claim even if the claim had been 
considered fairly in the state court.2951 Federal courts, however, have been 
reluctant to exercise the full extent of their power.2952

Jurisdiction and Venue. The federal courts have jurisdiction to entertain
state prisoners’ habeas petitions under section 2241.2953 The principles of com
ity between the federal and state judicial systems are reflected in section 
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2254,-9?'* which governs the issuance of the writ. A state prisoner may petition 
for a writ of habeas corpus in the district in which he is incarcerated or in the 
district in which the court that sentenced him is located.2955 State prisoners’ 
petitions requesting relief are construed liberally as habeas petitions despite 
formal imperfections.2956

Only an individual in “custody” may apply for a writ.2957 “Custody,” how
ever, refers not only to physical confinement, but to any significant restraint on 
liberty,2958 Although a prisoner must be in custody at the time a habeas peti
tion is filed,2959 subsequent release will not defeat jurisdiction.2960 Further
more, a prisoner’s release while a habeas petition is pending does not 
necessarily render the petition moot if the prisoner will be subject to adverse 
collateral consequences from the conviction he attacks.2961 Future incarcera-

2954. 28 U.S.C. § 2254 (1976).
2955. 28 U.S.C. § 2241(d) (1976); cf. Henderson v. Missouri, 661 F.2d 107, 108 (8th Cir. 1981) (per 

curiam) (habeas petition, prematurely filed in court of appeals, should be transferred to district court).
State prison officials may not prevent a prisoner from obtaining habeas relief by transferring him 

outside the state. See Weeks v. Wyrick, 638 F.2d 690, 692-93 (8th Cir. 1981) (per curiam) (transfer 
outside state does not defeat jurisdiction in district court with territorial jurisdiction over sentencing 
court nor render that court inconvenient forum).

2956. See United States ex rel. Jones v. Franzen, 676 F.2d 261, 266 (7th Cir. 1982) (court should 
construe pro se petitions liberally and usually must go beyond pro se submissions to determine whether 
dismissal appropriate); Davis v. Franzen, 671 F.2d 1056, 1057 (7th Cir. 1982) (court liberally construed 
pro se petition to establish cognizable constitutional claim); Roberts v. Wainright, 666 F.2d 517, 519 
(11th Cir. 1982) (per curiam) (court liberally construed pro se petition to establish claim warranting 
further judicial inquiry); Franklin v. Oregon State Welfare Div., 662 F.2d 1337, 1347-48 (9th Cir. 1981) 
(court construed as habeas petition pro se petition alleging civil rights violation and improperly re
questing damages).

2957. 28 U.S.C. § 2254(a) (1976); see also 28 U.S.C. § 2241(c) (1976) (only state prisoner in “cus
tody” may apply for writ).

2958. The definition of “custody” remains unclear. See Section 2254 Rules, supra note 1, rule 1 note 
(Advisory Committee Notes) (not intent of rules to define or limit “custody”). Courts generally find 
that a petitioner subjected to significant restraints on his liberty is in custody. See, e.g., United States ex 
rel. Stevens v. Circuit Court, 675 F.2d 946, 947 (7th Cir. 1982) (state prisoner free on bond with restric
tive conditions pending retrial satisfies custody requirement); United States ex rel. Grundset v. Fran
zen. 675 F.2d 870, 872 (7th Cir. 1982) (state prisoner free on bail pending final disposition of case 
satisfies custody requirement); Farmer v. Strickland, 652 F.2d 427, 429 (5th Cir. 1981) (state prisoner 
free on bond pending appeal satisfies custody requirement). Compare Delk v. Atkinson, 665 F.2d 90, 93 
(6th Cir. 1981) (state prisoner free pending retrial satisfies custody requirement when challenging state's 
right to retry him) with Escobedo v. Estelle, 655 F.2d 613, 615-17 (5th Cir. 1981) (per curiam) (state 
prisoner’s confinement at time petition filed does not satisfy custody requirement when challenging 
earlier conviction that resulted in enhanced sentence and when petitioner unconditionally released at 
time petition reviewed). To satisfy the jurisdictional requirement, the prisoner's custody must be attrib
utable to the error of which he complains. See Cotton v. Mabry, 674 F.2d 701, 703-04 (8th Cir. 1982) 
(incarceration for convictions subsequent to one attacked does not satisfy custody requirement); 
Dicenso v. Michaels, 668 F.2d 633, 634-35 (1st Cir. 1982) (incarceration for assault and kidnapping 
convictions does not satisfy custody requirement when challenging errors in connection with rape 
charge of which prisoner acquitted at same trial if error did not affect jury determination on assault and 
kidnapping convictions); Escobedo v. Estelle, 655 F.2d at 616-17 (incarceration for retrial for crime 
committed in 1977 when petition attacking 1970 convictions for which he completed sentence does not 
satisfy custody requirement).

2959. 28 U.S.C. §§ 2241(c), 2254(a) (1976); cf. Duke v. White, 616 F.2d 955, 956 (6th Cir. 1980) (per 
curiam) (section 1983 action to expunge state felony conviction cannot be considered habeas petition 
because prisoner not in custody when complaint filed).

2960. Carafas v. LaVallee, 391 U.S. 234, 238 (1968).
2961. See id. at 237-38 (unconditional release after filing habeas petition satisfies custody require

ment when petitioner barred from jury duty, voting, and certain jobs because of conviction); United 
States ex rel. Grundset v. Franzen, 675 F.2d 870, 873 (7th Cir. 1982) (petition by prisoner whose sen
tence commuted not moot because of its possible use to enhance future convictions or to impeach); 
Rutledge v Sunderland, 671 F.2d 377, 381-82 (10th Cir. 1982) (petition by prisoner unconditionally 



1982] Project: Criminal Procedure 761

tion also may be attacked collaterally, whether it is a consecutive sentence that 
has yet to begin* 2962 or a sentence stayed pending appeal.2963

released from confinement because of second conviction not moot because prisoner would be labeled a 
recidivist); Eldridge v. Atkins, 665 F.2d 228, 230 n.l (8th Cir. 1981) (petition of prisoner whose parole 
expired not moot because collateral consequences can result from conviction), cert, denied. 102 S. Ct. 
1760 (1982); Lowe v. Duckworth, 663 F.2d 42, 43 (7th Cir. 1981) (habeas petition rendered moot by 
state’s grant of new trial while habeas petition pending); Farmer v. Strickland, 652 F.2d 427, 429 (5th 
Cir. 1981) (petition of prisoner who completed contempt sentence while habeas petition pending not 
moot).

2962. See Peyton v. Rowe, 391 U.S. 54, 64 (1968) (while still serving first sentence, prisoner may 
collaterally attack second of two consecutive sentences). Conversely, the Seventh Circuit has held that 
the habeas court has jurisdiction when a prisoner confined under one judgment attacks the validity of a 
separate prior conviction if the prior conviction prolongs the period of confinement. See Harrison v. 
Indiana. 597 F.2d 115, 117 (7th Cir. 1979) (habeas court has jurisdiction over petition challenging 
conviction even though sentence fully served because conviction delayed ultimate release).

2963. See Hensley v. Municipal Court, 411 U.S. 345, 351-52 (1973) (petitioner released on own re
cognizance pending appeal meets custody requirement when stay of sentence extended after exhaustion 
of appeal); Sawyer v. Sandstrom, 615 F.2d 311, 313 n.l (5th Cir. 1980) (petitioner meets custody re
quirement when state court stays sentence pending federal collateral review).

2964. Section 2254 Rules, supra note 1, rule 9(a) (petition properly dismissed when filing delay both 
unreasonable and prejudicial to state); see, e.g., Cotton v. Mabry, 674 F.2d 701, 704-05 (8th Cir. 1982) 
(petition filed 10 years after conviction properly dismissed when petitioner delayed filing for strategic 
purposes and state showed that unavailable transcripts and witnesses caused actual prejudice); Arnold 
v. Marshall, 657 F.2d 83, 84-85 (6th Cir. 1981) (per curiam) (court properly dismissed petition filed 27 
years after conviction when petitioner knew grounds for relief shortly after conviction and virtually all 
relevant parties and trial records unavailable); Gray v. Hutto, 648 F.2d 210, 211-12 (4th Cir. 1981) 
(petition filed two years after conviction properly dismissed because attorney knew of juror misconduct 
on day it occurred and failed to move immediately for new trial, and state prejudiced by witnesses’ 
memories); Bouchillon v. Estelle, 628 F.2d 926, 929 (5th Cir. 1980) (petition filed 27 years after convic
tion properly dismissed when delay unreasonable and caused prejudice when trial judge and prosecutor 
dead, two witnesses lacked independent recollection of facts at trial, and transcript destroyed).

Delay is not unreasonable, however, when petitioner’s claim for relief is based upon grounds of 
which he could not have been aware at the time of his conviction. See McDonnell v. Estelle, 666 F.2d 
246, 253 (5th Cir. 1982) (petition of prisoner convicted in 1947, based on change in constitutional rule in 
1963, not subject to dismissal because of intervening period; factual determination required about 
whether post-1963 delay reasonable); Myers v. Washington, 646 F.2d 355, 361-62 (9th Cir. 1981) (peti
tion of prisoner convicted in 1957, basing collateral attack on 1977 cases, not subject to dismissal for 
unreasonable delay), vacated. 102 S. Ct. 1964 (1982). The state has the burden of proving that it has 
been prejudiced by the petitioner’s delay. See McDonnell v. Estelle, 666 F.2d at 253-54 (state claiming 
prejudice due to destruction of trial records must show that destruction would not have occurred if 
petitioner had asserted claim in timely fashion); LaLande v. Spalding, 651 F.2d 643, 644 (9th Cir. 1981) 
(per curiam) (Congress specifically removed any presumption of prejudice under rule 9(a) of § 2254 
Rules).

2965. 28 U.S.C. § 2244(b) (1976); see Lamb v. Estelle, 667 F.2d 492, 494-95 (5th Cir. 1982) (peti
tioner may not relitigate claims when standard forjudging such claims remains unchanged). Although 
habeas proceedings involving state prisoners are civil actions, a prisoner generally may not collaterally 
estop a state from disputing his habeas claims by asserting that the state has previously been unsuccess
ful in litigating the identical issue against another prisoner. See Mancuso v. Harris, 677 F.2d 206, 209- 
10 (2d Cir. 1982).

2966. Section 2254 Rules, supra note 1, rule 9(b). Courts consider the equities and the petitioner’s 
conduct to determine whether an abuse has occurred and rarely find such abuse. Potts v. Zant, 638

Courts may dismiss a petition otherwise properly filed when the petitioner 
has unreasonably delayed filing and thereby prejudiced the state’s ability to 
respond.2964 Federal courts may refuse to entertain petitions on two other con
ditions: if the petition is predicated upon facts or grounds adjudicated in a 
petitioner’s previous habeas proceedings;2965 or if the petition asserts new 
grounds for relief but the petitioner’s failure to assert these grounds in a prior 
petition constituted an abuse of the writ.2966
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This term in Rose v. Lundy2967 a plurality2968 of the Supreme Court signaled 
a possible future use of the abuse of the writ standard.2969 The Court stated 
that although a habeas petition containing exhausted and unexhausted claims 
must be dismissed, a petitioner could avoid dismissal by deleting the 
unexhausted claims from the petition.2970 The intentional deletion, however, 
creates the risk that in a subsequent petition the lower court would find the 
previous failure to assert the unexhausted claims an abuse of the writ.2971

Issues Cognizable. State prisioners filing habeas petitions may attack
the validity or duration of their confinement.2972 It is not as clear whether a 
petitioner may challenge the conditions of his confinement in a habeas peti-

F.2d 727. 741 (5th Cir. 1981); see Goode v. Wainwright, 670 F.2d941, 942 (11th Cir. 1982) (petition for 
habeas corpus timely filed after death warrant not abuse of writ).

The Fifth Circuit this term held that once a state alleges that the petitioner is abusing the writ, the 
petitioner has the burden of proving that his actions do not constitute an abuse. Vaughan v. Estelle, 671 
F.2d 152, 153 (5th Cir. 1982). The court noted that inadvertent failure to assert claims in an earlier 
petition does not constitute an abuse of the writ because the rule is intended to apply to prisoners who 
deliberately file petitions for purposes of vexation, harassment, or delay. Id.

2967. 102 S. Ct. 1198 (1982).
2968. Chief Justice Burger, Justice Powell, and Justice Rehnquist joined Justice O’Connor in the 

plurality opinion.
2969. See 102 S. Ct. at 1205 (prisoner proceeding only with exhausted claims and deliberately setting 

aside unexhausted claims risks dismissal of subsequent petitions on abuse of writ grounds).
2970. Id. at 1204-05. The exhaustion requirement is discussed in detail infra notes 2986-3000 and 

accompanying text.
2971. Rose v. Lundy, 102 S. Ct. at 1204. The plurality relied for support upon Sanders v. United 

States. 373 U.S. 1 (1963), which held that a prisoner who deliberately withholds grounds for collateral 
relief may be deemed to have waived his right to a second petition presenting the withheld claim. Id. at 
18. Sanders is codified in rule 9(b) of the Section 2254 Rules. Rose v. Lundy, 102 S. Ct. at 1204-05. 
Justice Brennan, arguing in dissent in Rose, said that Sanders and rule 9(b) do not require dismissal of 
an unexhausted claim because the successive petitioner’s withholding of the claims is neither “deliber
ate” within the meaning of Sanders nor “abusive” within the meaning of rule 9(b). Id. at 1211-12. 
(Brennan, J., with Marshall, J., concurring in part and dissenting in part).

2972. See Preiser v. Rodriguez, 411 U.S. 475, 498-500 (1973) (writ of habeas corpus sole federal 
remedy available to state prisoner when fact or duration of confinement challenged and when remedy 
sought is immediate or speedy release).

Claims brought by state prisoners under the federal civil rights statute, 42 U.S.C. § 1983 (1976), are 
construed as habeas petitions when they attack the legality or duration of the prisoner’s confinement. 
See. eg., Stevens v. Heard, 674 F.2d 320, 323-24 (5th Cir. 1982) (per curiam) (section 1983 claim 
attacking detainers lodged against prisoner and denial of eligibility for prisoner program that would 
reduce length of sentence must be construed as habeas petition); Artway v. Pallone, 672 F.2d 1168, 1178 
n.13 (3d Cir. 1982) (section 1983 claim attacking indeterminate sentence at state mental institution must 
be construed as habeas petition); Franklin v. Oregon State Welfare Div., 662 F.2d 1337, 1348 (9th Cir.
1981) (section 1983 claim alleging ineffectiveness of counsel construed as habeas petition because claim 
goes to validity of conviction); Franklin v. Webb, 653 F.2d 362, 363-64 (8th Cir. 1981) (per curiam) 
(section 1983 claim attacking misconduct by public defender construed as habeas petition because 
claim goes to validity of conviction and petitioner sought release); Richardson v. Fleming, 651 F.2d 
366, 372-73 (5th Cir. 1981) (section 1983 claim alleging conspiracy between defense attorney and prose
cutor construed as habeas petition because issue was constitutionality of conviction).

The nature of relief requested by the prisoner does not necessarily govern whether the claim will be 
considered under § 1983 or § 2254. See Hamlin v. Warren, 664 F.2d 29, 30 (4th Cir. 1981) (prisoner’s 
failure to request immediate relief from imprisonment does not bar court from construing claim attack
ing legality of confinement as habeas petition), cert, denied, 102 S. Ct. 1261 (1982).

When a prisoner seeks monetary damages pursuant to § 1983 and release pursuant to § 2254 and 
both remedies are based on the same grounds, the request for monetary damages will not be considered 
until the habeas petition has been adjudicated. Parkhurst v. Wyoming, 641 F.2d 775, 776-77 (10th Cir. 
1981) (per curiam). When the basis of the § 1983 claim differs from the basis of the § 2254 claim, the 
claims proceed simultaneously. Id.
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tion.2973 To obtain habeas relief, a state prisoner must show that his confine
ment violates a federal right derived from the Constitution, laws, or treaties of 
the United States.2974 Claims alleging only violations of state law are not 
cognizable.2975

2973. Although the Supreme Court in Preiser v. Rodríguez, 411 U.S. 475 (1973), expressly left open 
the possibility that confinement conditions could be challenged in a habeas corpus petition, id. at 449. 
the circuit courts have restricted such challenges to actions pursuant to 42 U.S.C. § 1983 (1976). See 
Jamieson v. Robinson, 641 F.2d 138, 141 (3rd Cir. 1981) (equal protection challenge to state’s failure to 
institute work-release program at particular institution properly brought under § 1983 because com
plaint challenged conditions rather than fact or duration of confinement); Brandenburg v. Beaman. 632 
F.2d 120, 122 (10th Cir. 1980) (per curiam) (challenge to denial of court access and inadequate law 
library improper under § 2254 but cognizable under § 1983 because claim for relief did not attack 
sentence or constitutionality of confinement, and did not seek release), cert, denied, 450 U.S. 984 (1981); 
Street v. Hopper, 618 F.2d 1178, 1181 (5th Cir. 1980) (eighth amendment challenge to safety of confine
ment properly heard under section 1983 action because complaint challenged only conditions of 
confinement).

2974. See 28 U.S.C. § 2254(a) (1976); see, e.g., Roberts v. Wainwright, 666 F.2d 517, 519 (11th Cir.
1982) (per curiam) (dictum) (claim that defense counsel inadequately prepared cognizable); Guice v. 
Fortenberry, 661 F.2d 496, 498-99 (5th Cir. 1981) (claim that blacks systematically excluded as grand 
jury foremen cognizable); United States ex rel. Allen v. Franzen, 659 F.2d 745, 747-48 (7th Cir. 1981) 
(claim that prosecutor improperly used prisoner’s post-arrest silence to impeach cognizable), cert, de
nied, 102 S. Ct. 1975 (1982); Lyles v. Estelle, 658 F.2d 1015, 1018-20 (5th Cir. 1981) (claim that trial 
judge wrongly denied right to self-representation cognizable); Washington v. Watkins, 655 F.2d 1346. 
1369 (5th Cir. 1981) (claim that judge gave improper jury instruction on death penalty cognizable), cert, 
denied, 102 S. Ct. 2021 (1982); Battie v. Estelle, 655 F.2d 692, 696 (5th Cir. 1981) (claim that prisoner’s 
statements to court-appointed psychiatrist wrongly admitted cognizable); Turnquest v. Wainwright, 651 
F.2d 331, 333 (5th Cir. 1981) (claim that defense attorney had conflict of interest cognizable), cert, 
denied, 51 U.S.L.W. 3232 (U.S. Oct. 4, 1982) (No. 81-2266); Beebe v. Phelps. 650 F.2d 754. 775-77 (5th 
Cir. 1981) (per curiam) (claim that state retroactively denied prisoner right to early release from prison 
cognizable); Slappy v. Morris, 649 F.2d 718, 722-23 (9th Cir. 1981) (claim alleging wrongful denial of 
right to counsel cognizable), cert, granted, 102 S. Ct. 1748 (1982); Pride v. Estelle, 649 F.2d 324, 325-26 
(5th Cir. 1981) (claim that petitioner incompetent at time of trial cognizable).

A petitioner alleging ineffective assistance of counsel may have to show that he suffered actual 
prejudice as a result of failings of constitutional magnitude by his attorney. S'«- Washington v. Strick
land, 673 F.2d 879, 901-02 (5th Cir. 1982) (petitioner must show that trial, though not necessarily out
come, would have been altered in more helpful way but for counsel’s ineffectiveness); see also Daniels 
v. Maggio, 669 F.2d 1075, 1077 (5th Cir. 1982) (relief denied when petitioner failed to show ineffective
ness of counsel as well as actual adverse impact upon fairness at trial); Eldridge v. Atkins, 665 F.2d 228, 
236 (8th Cir. 1981) (relief granted when defense counsel committed constitutional error in failing to 
investigate properly and pursue defense of mistaken identity; petitioner not prejudiced by failure), cert, 
denied, 102 S. Ct. 1760(1982); Hawkman v. Parratt, 661 F.2d 1161, 1171 (8th Cir. 1981) (relief granted 
when defense counsel failed to pursue plea bargaining on behalf of petitioner faced with multiple fel
ony counts for same offense).

A violation of federal law that is not of constitutional dimension is cognizable if it results in a "fun
damental defect which inherently results in a complete miscarriage of justice,... an omission inconsis
tent with the rudimentary demands of fair procedure, [or] exceptional circumstances where the need for 
the remedy ... is apparent.” Hill v. United States, 368 U.S. 424, 428 (1962) (claim that trial court 
failed to allow defendant to make statement before sentence imposed as required by Federal Rules of 
Criminal Procedure not cognizable); see Llamas-Almaguer v. Wainwright, 666 F.2d 191, 194 (5th Cir. 
1982) (claim that state violated title III of federal wiretapping statute not cognizable because no funda
mental defect and rudimentary demands of fair procedure not involved); Bush v. Muncy, 659 F.2d 408- 
09 (4th Cir. 1981) (claim that state violated article IV(e) of Interstate Agreement on Detainers not 
cognizable because not fundamental defect).

2975. See, e.g., Hinman v. McCarthy, 676 F.2d 343, 345 (9th Cir. 1982) (claim that state violated own 
law concerning admissibility of confessions not cognizable); Jamerson v. Estelle, 666 F.2d 241, 245-46 
(5th Cir. 1982) (claim that state violated own time limit for service of indictment not cognizable); Lla
mas-Almaguer v. Wainwright, 666 F.2d 191, 193 (5th Cir. 1982) (claim that state violated own law 
regarding electronic surveillance not cognizable); Durham v. Wyrick, 669 F.2d 185, 187 (8th Cir. 1981) 
(per curiam) (claims that state violated own sentencing laws, laws covering grand jury proceedings, and 
forms of indictments not cognizable), cert, denied, 102 S. Ct. 1991 (1982); Fritchie v. McCarthy, 664 
F.2d 208, 212 (9th Cir. 1981) (claim that confession wrongly admitted under state law not cognizable); 
Baldwin v. Blackburn, 653 F.2d 942, 948 (5th Cir. 1981) (claim that state violated own jury sequestra-
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Prisoners alleging errors that do not violate specific constitutional rights 
must show that a trial error resulted in a proceeding that was fundamentally 
unfair and, therefore, violative of due process.2976 Harmless errors do not war
rant habeas relief.2977 The Supreme Court this term in Smith v. Phillips1™

tion rules not cognizable); Starling v. Estelle, 651 F.2d 1082, 1083 (5th Cir. 1981) (claim that state 
wrongly denied prisoner evidentiary hearing required by state law not cognizable); Batten v. Scurr, 649 
F.2d 564, 569 (8th Cir. 1981) (claims that state evidentiary rules and trial procedures violated not cogni
zable unless violations render trial fundamentally unfair); Torna v. Wainwright, 649 F.2d 290, 291 (5th 
Cir. 1981) (per curiam) (claim that state violated own trial procedural law not cognizable).

The Seventh Circuit this term held that the doctrine of pendent jurisdiction, permitting the federal 
courts to decide state-law claims closely related to federal claims, is inapplicable in habeas proceedings. 
United States ex ret. Hoover v. Franzen, 669 F.2d 433, 445 (7th Cir. 1982).

2976. See. eg., Nettles v. Wainwright, 677 F.2d 410, 414-15 (5th Cir. 1982) (claim that improperly 
admitted evidence not so inflammatory that if renders trial fundamentally unfair and denies due pro
cess cognizable); Davis v. Greer, 675 F.2d 141, 144 (7th Cir. 1982) (claim that trial judge improperly 
failed to give requested jury instruction must deprive petitioner of due process to be cognizable); Goode 
v. Wainwright, 670 F.2d 941, 942 (11th Cir. 1982) (claim that state supreme court improperly viewed 
extra-record psychological evaluation of prisoner cognizable); Pierre v. Thompson, 666 F.2d 424, 426- 
27 (9th Cir. 1982) (claim that prosecutor broke plea bargain cognizable); Gibson v. Spalding, 665 F.2d 
863, 867 (9th Cir. 1981) (claim that jury instructions improperly shifted burden of proof cognizable), 
vacated. 102 S. Ct. 2229 (1982); Angel v. Overberg, 664 F.2d 1052, 1056 (6th Cir. 1981) (claim that 
prosecutor improperly commented on petitioner’s defense cognizable when egregious comment ren
dered trial unfair); Harless v. Anderson, 664 F.2d 610, 612-13 (6th Cir. ¡981) (claim that jury instruc
tions on malice created conclusive presumption on issue on which state had burden of proof 
cognizable); Panzavecchia v. Wainwright, 658 F.2d 337, 340-42 (5th Cir. 1981) (claim that trial judge’s 
improper denial of motion to sever resulted in admission of evidence of irrelevant prior conviction 
cognizable if error rendered trial unfair). Alleged errors also may violate petitioners’ equal protection 
rights. Rutledge v. Sunderland, 671 F.2d 377, 381-82 (10th Cir. 1982) (claim that state improperly 
introduced evidence of prior conviction in later trial cognizable as equal protection violation).

Many errors do not warrant relief because they do not render the prisoner’s trial fundamentally 
unfair or violate due process. See, e.g., Ford v. Strickland, 676 F.2d 434, 440-41 (11th Cir. 1982) 
(judge’s failure to inform jury it could consider nonstatutory mitigating factors in deciding whether to 
recommend death penalty did not so infect entire trial process as to violate due process); Sales v. Harris, 
675 F.2d 532, 541-42 (2d Cir. 1982) (prosecutor’s bolstering of witness’ testimony which fell short of 
personally vouching for witness’ credibility did not render trial fundamentally unfair); Turoso v. Cleve
land Mun. Court, 674 F.2d 486, 494-95 (6th Cir. 1982) (accurate but incomplete jury instruction did not 
so infect entire trial as to violate due process); Kerns v. Parratt, 672 F.2d 690, 692 (8th Cir. 1982) (per 
curiam) (admission of bedsheet stain with blood type matching defendant’s as well as victim’s not so 
prejudicial as to warrant habeas relief); Sparkman v. Estelle, 672 F.2d 559, 562 (5th Cir. 1982) (admis
sion of only brief testimony at punishment phase of trial did not not deny fundamental fairness even if 
erroneous); Kines v. Butterworth, 669 F.2d 6, 13-14 (1st Cir. 1981) (exclusion of surrebuttal testimony 
on issue of credibility not fatal to defense or demonstrative of fundamental unfairness), cert, denied, 102 
S. Ct. 2250 (1982); Lamb v. Estelle, 667 F.2d 492, 496 (5th Cir. 1982) (state guilty plea may be set aside 
only if shown to violate due process); Jamerson v. Estelle, 666 F.2d 241, 245 (5th Cir. 1982) (failure to 
include court number in sentencing order did not render proceedings fundamentally unfair); Cooks v. 
Spalding, 660 F.2d 738, 739 (9th Cir. 1981) (defense counsel’s waiver of prisoner’s state-created right to 
twelve-person jury did not violate due process), cert, denied. 102 S. Ct. 1729 (1982); Cunningham v. 
Perini, 655 F.2d 98, 100-01 (6th Cir. 1981) (per curiam) (prosecutor’s comments on defendant’s de
meanor during witness’ testimony did not violate due process); Hopkins v. Jarvis, 648 F.2d 981, 985-86 
(5th Cir. 1981) (technical violation of notice requirement for criminal contempt citation does not violate 
due process if prejudice not demonstrated); Koski v. Samaha, 648 F.2d 790, 794. 798-99 (1st Cir. 1981) 
(prosecutor’s threats to seek greater sentences than given below on identical charge in de novo hearing 
not violative of due process if petitioner seeks appeal); Bronstein v. Wainwright, 646 F.2d 1048, 1049, 
1050-52, 1056 (5th Cir. 1981) (per curiam) (denial of prisoner’s motion to sever and claims of adverse 
pretrial publicity and prejudicial prosecutorial misconduct neither cumulatively nor individually vio
late due process). .

2977. See, e.g., DeBenedictis v. Wainwright, 674 F.2d 841, 842 (11th Cir. 1982) (per curiam) (relief 
denied when indictment attacked by petitioner adequately incorporated elements ofcrime charged, not 
so deficient as to deprive convicting court of jurisdiction); Wedra v. Thomas, 671 F.2d 713, 718 (2d Cir. 
1982) (relief denied when disclosure of improper remark by police officer would not with any reason
able likelihood have influenced jury), cert, denied, 102 S. Ct. 3491 (1982); Hicks v. Scurr, 671 F.2d 255, 
259-60 (8th Cir. 1982) (relief denied when sufficient evidence to convict existed apart from evidence 



1982] Project: Criminal Procedure 765

denied habeas relief when the prosecutor failed to disclose potential juror bias 
until after conviction.* 2978 2979 The Court held that the nondisclosure did not 
render the prisoner’s trial fundamentally unfair because the prisoner was given 
a postconviction evidentiary hearing at which he did not demonstrate actual 
prejudice.2980

allegedly admitted improperly); Johnson v. Spalding, 669 F.2d 589, 590 (9th Cir. 1982) (relief denied 
because allegedly erroneous jury instruction raised no real possibility that jury actually misled), cert, 
denied, 51 U.S.L.W. 3303 (U.S. Oct. 18, 1982) (No. 81-2369); Vance v. Hedrick, 659 F.2d 447, 451-52 
(4th Cir. 1981) (relief denied when state’s delay in trying prisoner neither prejudiced prisoner nor de
prived sentencing court of jurisdiction under state law); Long v. Smith, 663 F.2d 18, 21-22 (6th Cir. 
1981) (relief denied when erroneous jury instruction on self-defense harmless beyond reasonable 
doubt), cert, denied, 102 S. Ct. 1724 (1982); Sasson v. Stynchombe, 654 F.2d 371, 374 (5th Cir. 1981) 
(relief denied when petitioner alleged no harm from violation of Interstate Agreement on Detainers); 
Washington v. Estelle, 648 F.2d 276, 279 (5th Cir. 1981) (relief denied when overwhelming evidence of 
petitioner’s guilt rendered prosecutor’s improper comments and improper admission of evidence 
harmless).

2978. 102 S. Ct. 940 (1982).
2979. Id. at 945-46.
2980. Id. In Phillips prosecutors failed to disclose that a juror at petitioner’s trial applied for a job in 

the prosecutor’s office during the course of the trial. Id. at 943-44. The trial judge held a postconviction 
evidentiary hearing and found that the juror was not actually biased against the petitioner. Id. at 944. 
The Supreme Court accepted this finding. Id. at 946. Because there was no actual juror bias, the 
prosecutor’s failure to disclose the job application did not render petitioner’s trial violative of the due 
process clause. Id. at 945. A dissent disagreed with the majority on two points of substantive law: 
petitioner was not required to show actual juror bias, id. at 953, (Marshall, J., with Brennan & Stevens, 
JJ„ dissenting), and, alternatively, petitioner’s due process rights were violated by the prosecutor’s prej
udicial failure to disclose the job application. Id. at 958-59.

The Eleventh Circuit this term relied on Phillips in denying relief to a state prisoner alleging juror 
incompetence. Rogers v. McMullen, 673 F.2d 1185, 1189-90 (11th Cir. 1982) (relief denied despite fact 
that underage juror lied about age because petitioner did not prove juror otherwise incapable of decid
ing issues in case).

2981. 443 U.S. 307 (1979).
2982. Id. at 324.
2983. Id. (viewed in light most favorable to the prosecution, sufficient evidence existed for rational 

factfinder to conclude beyond reasonable doubt that petitioner committed first degree murder); see also 
Davis v. Franzen, 671 F.2d 1056, 1057 (7th Cir. 1982) (petitioner’s allegation that evidence insufficient 
to convict him technically does not raise cognizable issue; Jackson standard stricter than mere insuffi
ciency); Lenza v. Wyrick, 665 F.2d 804, 812 (8th Cir. 1982) (circumstantial evidence same weight as 
direct evidence under Jackson analysis; need not be conclusive or preclude possibility of innocence); 
Delk v. Atkinson, 665 F.2d 90, 100 (6th Cir. 1981) (habeas court may not ascribe “proper weight” to 
evidence; may ask only whether evidence exists that viewed in fight most favorable to prosecution 
would support rational finding of guilt); cf. Scott v. Perini, 662 F.2d 428, 433 (6th Cir. 1981) (habeas 
court must consider all evidence and ail inferences when making Jackson analysis), cert, denied, 102 S 
Ct. 1758 (1982).

2984. See, e.g., Chatfield v. Ricketts, 673 F.2d 330, 332 (10th Cir. 1982) (evidence that petitioner 
forced bystander into car after attempted bank robbery sufficient to support finding that act intended to 
force police to permit escape); Davis v. Franzen, 671 F.2d 1056, 1058-59 (7th Cir. 1982) (eyewitness 
testimony and other compelling evidence not rendered insufficient by trivial inconsistencies in testi
mony); White v. Estelle, 669 F.2d 973, 978 (5th Cir. 1982) (lay witnesses’ testimony contradicting expert 
testimony sufficient to support finding that petitioner failed to prove incompetency); Wiley v. Sowders, 
669 F.2d 386, 389-90 (6th Cir. 1982) (per curiam) (evidence found in van recently used in burglary 
indicating that petitioner same race as burglars and brother of driver sufficient to support burglary

In Jackson v. Virginia2981 the Supreme Court established the scope of habeas 
review for claims alleging that the prisoner was convicted on insufficient evi
dence.2982 Under Jackson, petitioners must show that no rational trier of fact, 
viewing the evidence in the light most favorable to the prosecution, could find 
the petitioner guilty beyond a reasonable doubt.2983 Few petitioners, however, 
obtained habeas relief on the ground of insufficiency of the evidence this 
term.2984 Moreover, because the Jackson standard does not apply to petition



766 The Georgetown Law Journal [Vol. 71:723

ers who plead guilty, they may not raise sufficiency of the evidence claims in 
habeas proceedings.2985

Exhaustion and Waiver. Exhaustion of available state remedies for state
prisoners’ claims is a prerequisite to habeas review.2986 The purpose of the 
exhaustion doctrine is to preserve federal-state comity2987 and to allow state 
courts to develop expertise in interpreting federal law.2988 In general, the ex-

conviction); Cobb v. Wainwright, 666 F.2d 966, 971 (5th Cir. 1982) (evidence victim shot in back of 
head without struggle sufficient to support finding killing unjustified despite petitioner’s testimony to 
contrary), cert, denied, 102 S. Ct. 2906 (1982); Acosta v. Turner, 666 F.2d 949, 957-58 (5th Cir. 1982) 
(lay person’s testimony that petitioner sane, contradicting hesitant expert testimony, sufficient to sup
port finding of sanity); Scott v. Perini, 662 F.2d 428, 434-35 (6th Cir. 1981) (evidence that petitioner 
with victim when murder occurred, that victim had not voluntarily lent car to petitioner, and that 
victim’s body in car sufficient to support murder conviction), cert, denied, 102 S. Ct. 1758 (1982); Hines 
v. Enomoto, 658 F.2d 667, 676 (9th Cir. 1981) (evidence that petitioner hijacked truck containing 
$15,000 in merchandise and drove several blocks sufficient to support finding of intent to rob); Cooper 
v. Mitchell, 647 F.2d 437, 441 (4th Cir.) (evidence victim shot at close range with shotgun and phone 
lines to victim’s house cut support findings of intent and premeditation), cert, denied, 454 U.S. 849 
(1981); Bronstein v. Wainwright, 646 F.2d 1048, 1053-54 (Sth Cir. 1981) (extensive evidence of peti
tioner’s involvement with alleged co-conspirator sufficient to support conspiracy conviction despite di
rect contrary testimony).

Some petitioners this term prevailed in sufficiency of the evidence claims. See Sneed v. Smith, 670 
F.2d 1348, 1352-53 (4th Cir. 1981) (evidence that petitioner forced third party to cash forged check and 
was present in room where stolen blank checks found insufficient to support forgery conviction); Fuller 
v. Anderson, 662 F.2d 420, 424 (6th Cir. 1981) (evidence that petitioner present at arson scene insuffi
cient to support finding of active participation in arson and conviction for felony murder), cert, denied, 
102 S. Ct. 1734 (1982); Harris v. Blackbum, 646 F.2d 904, 907 (5th Cir. 1981) (evidence that petitioner 
had recently “shot up” and in car with heroin in plain view insufficient to support drug possession 
conviction).

Chief Justice Burger, joined by Justice O’Connor, vigorously dissented to the denial of certiorari in 
Fuller v. Anderson, 102 S. Ct. at 1735. The Chief Justice stated that the Sixth Circuit misapplied 
Jackson by acting as the factfinder rather than simply deciding whether a jury, viewing the evidence in 
a light most favorable to the prosecution, could have rationally found the defendant guilty beyond a 
reasonable doubt. Id. at 1736.

On habeas review, sufficiency of the evidence is determined with reference to state substantive law. 
Scott v. Perini, 662 F.2d at 432.

2985. See Kelley v. Alabama, 636 F.2d 1082, 1084 (5th Cir. 1981) (per curiam) (petitioner who 
pleaded guilty cannot six years later allege insufficiency of evidence to support conviction absent infir
mity in entry of plea).

2986. 28 U.S.C. § 2254(b) (1976). Compare Sacco v. Falke, 649 F.2d 634, 636-37 (8th Cir. 1981) 
(exhaustion requirement prevents federal court from quashing state indictment) with Parkhurst v. Wyo
ming, 641 F.2d 775, 776 (10th Cir. 1981) (per curiam) (state remedies not exhausted when state appeal 
pending). The exhaustion requirement existed as a judicially created doctrine prior to its codification in 
§ 2254. Rose v. Lundy, 102 S. Ct. 1198, 1201 (1982); Fay v. Noia, 372 U.S. 391, 419 (1963).

The exhaustion requirement also applies to claims brought under 42 U.S.C. § 1983 that are construed 
as habeas petitions or depend upon claims cognizable in habeas proceedings. See, e.g, Artway v. Pal- 
lone, 672 F.2d 1168, 1178 n. 13 (3d Cir. 1982) (federal civil rights claim construed as habeas petition and 
dismissed for failure to exhaust state remedies); Hamlin v. Warren, 664 F.2d 29, 32 (4th Cir. 1981) 
(same), cert, denied, 102 S. Ct. 1261 (1982); Henderson v. Missouri, 661 F.2d 107, 108 (8th Cir. 1981) 
(per curiam) (same). When a claim solely for monetary damages raises questions about the validity of 
the prisoner’s confinement or its duration, the prisoner is required to exhaust his state remedies. Rich
ardson v. Fleming, 651 F.2d 366, 373 (5th Cir. 1981).

When there is a factual dispute whether the petitioner exhausted his state remedies, the petitioner 
may be given an opportunity to prove that he has done so. See Roberts v. Wainwright, 666 F.2d 517, 
519 (11th Cir. 1982) (per curiam) (remand for judicial inquiry on claim of ineffective assistance of 
counsel).

2987. See Rose v. Lundy, 102 S. Ct. at 1201 (comity basis of exhaustion doctrme); Franklin v. Ore
gon State Welfare Div., 662 F.2d 1337, 1347-48 (9th Cir. 1981) (comity, not jurisdiction, basis for ex
haustion doctrine); Hopkins v. Jarvis, 648 F.2d 981, 983 n.2 (5th Cir. 1981) (comity and federalism, not 
iuridiction, bases for exhaustion doctrine).

2988. See Braden v. 30th Judicial Circuit Court, 410 U.S. 484, 490-91 (1972); Rose v. Lundy, 102 S. 
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haustion doctrine requires state prisoners to present their claims to the highest 
state court, by means of either direct appeal or collateral attack.2989 Prisoners 
who have exhausted state remedies may be required to undergo further state 
proceedings when changes in federal substantive or state procedural law give 
rise to grounds for relief not previously available.2990 Further state proceed
ings are not required, however, by changes in the substantive state law gov
erning the claims.2991 To satisfy the exhaustion requirement, a petitioner must 
present fairly the substance of his claim to the state court.2992 Once the claim

Ct. at 1203-05 (exhaustion requirement protects state role in enforcement of federal law, prevents fed
eral disruption of state judicial proceedings, and helps ensure complete factual record for federal re
view); Pador v. Mantanane, 653 F.2d 1277, 1279 n.l (9th Cir. 1981) (exhaustion requirement applies to 
Guam prisoner for reasons of comity and judicial efficiency). See generally Perez v. Ledesma, 401 U.S. 
82, 85 (1971) (absent proven harassment or bad faith prosecution or other extraordinary circumstances, 
federal interference with state criminal proceeding inappropriate).

2989. 28 U.S.C. § 2254(b), (c) (1976); see, e.g., Barnes v. Jones, 665 F.2d 427, 432 (2d Cir. 1982) 
(exhaustion requirement satisfied when petitioner presented claim to highest state court pursuant to 
state law after not raising on intermediate appeal); Cartwright v. Cupp, 650 F.2d 1103, 1104 (9th Cir. 
1981) (per curiam) (exhaustion requirement not satisfied when record shows no appeal to state supreme 
court), cert, denied, 102 S. Ct. 1722 (1982); Jones v. Foltz, 646 F.2d 1172, 1173 (6th Cir. 1981) (per 
curiam) (exhaustion requirement satisfied when highest state court reviews and denies petitioner’s letter 
request, despite availability of delayed application for leave to appeal that might afford more complete 
review).

The Supreme Court has held that § 2254(c) does not require a petitioner to pursue state collateral 
attack when he has exhausted his remedies on direct appeal. Brown v. Allen, 344 U.S. 443, 447 (1953). 
With respect to issues not raised on direct appeal, however, a petitioner is required to pursue state 
collateral relief. See McClain v. Kitchen, 659 F.2d 870, 871-72 (8th Cir. 1981) (per curiam) (petitioner’s 
failure to exhaust state remedies not excused by failure of petitioner’s attorney to inform petitioner of 
withdrawal of motion to vacate sentence); Hall v. Brewer, 656 F.2d 364, 366 (8th Cir. 1981) (petitioner’s 
failure to appeal denial of state collateral relief motion constitutes failure to exhaust).

2990. See Crisp v. Mayabb, 668 F.2d 1127, 1132 (10th Cir. 1982) (dictum) (changes in federal sub
stantive or state procedural law may require re-exhaustion because state must have opportunity to 
consider all petitioner’s claims); Drennon v. Hess, 642 F.2d 1204, 1205 (10th Cir. 1981) (state prisoner 
challenging length of sentence required to re-exhaust state remedies when relevant Supreme Court 
cases decided after habeas petition filed in federal court).

2991. See Roberts v. LaVallee, 389 U.S. 40, 43 (1967) (per curiam) (indigent petitioner challenging 
state’s refusal to provide free transcripts not required to re-exhaust when state law changed while 
habeas petition pending); Crisp v. Mayabb, 668 F.2d at 1127-28 (petitioner challenging state statute 
classifying him as adult not required to re-exhaust when state changed law); Briggs v. Raines, 652 F.2d 
862, 864-65 (9th Cir. 1981) (petitioner challenging prosecutor’s failure to turn over favorable evidence 
not required to re-exhaust when law regarding prosecutor’s duty changed).

2992. Picard v. Connor, 404 U.S. 270, 275-78 (1971); see, e.g., Eaton v. Holbrook, 671 F.2d 670, 671- 
72 (1st Cir. 1982) (petitioner’s equal protection claim not fairly presented when petitioner did not sup
ply affidavit, specify actions that allegedly violated rights, or comply with state law requiring presenta
tion of specific evidence in support of claim); Brown v. Cuyler, 669 F.2d 155, 159-61 (3d Cir. 1982) 
(petitioner’s claim that waiver of fifth amendment rights invalid not fairly presented by arguments to 
state court that confession involuntary); Dicenso v. Michaels, 668 F.2d 633, 634 (1st Cir. 1982) (peti
tioner’s claim that rape charges against him prejudiced jury not fairly presented by argument to state 
court that rape indictments should have been dismissed due to victim’s false testimony); Webster v. 
Frey, 665 F.2d 88, 89 (6th Cir. 1981) (claim that retrial of petitioner would violate double jeopardy 
clause not fairly presented by argument that evidence at first trial insufficient to convict); Terrebonne v. 
Blackburn, 646 F.2d 997, 999-1000 (5th Cir. 1981) (claim that state judge violated fourteenth amend
ment by improper sentencing not fairly presented by argument that sentencing statute violated eighth 
amendment).

To fairly present a constitutional claim, a petitioner generally must refer the state court to the facts 
underlying the claim and the particular provision of the Constitution in question. See Kirksy v. Jones, 
673 F.2d 58, 59-60 (2d Cir. 1982) (sixth amendment claims fairly presented when petitioner specifically 
mentioned sixth amendment in state brief; fourteenth amendment claims not fairly presented when 
brief failed to mention Constitution by name or language calling to mind a constitutional right); Moore 
v. Wyrick, 668 F.2d 1007, 1009 (8th Cir. 1982) (when claims not couched in due process language, court 
must determine whether state court considered substance of claim); Daye v. Attorney Gen., 663 F.2d 
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has been fairly presented to the state court, the exhaustion requirement is satis
fied even if the state court chooses not to address the claim.* 2993

1155, 1157-58 (2d Cir. 1981) (sixth and fourteenth amendment claims not fairly presented when peti
tioner did not explicitly mention relevant constitutional provisions). But cf. Harless v. Anderson, 664 
F.2d 610, 612 (6th Cir. 1982) (petitioner not required to label challenge to jury instructions federal or 
constitutional when due process considerations self-evident).

2993. See Smith v. Digmon, 434 U.S. 332, 333-34 (1978) (per curiam) (claim raised by state pris
oner’s brief but not addressed by state appellate court satisfies exhaustion requirement); Henagan v. 
Anderson, No. 77-1044, slip op. at 4 (6th Cir. 1982) (claim which state prisoner had been denied leave 
to appeal to state supreme court and to include in other appeal satisfies exhaustion requirement); Lenza 
v. Wyrick, 665 F.2d 804, 808 (8th Cir. 1981) (claim fairly presented to state court satisfies exhaustion 
requirement despite state court’s refusal to consider it for procedural reasons); Parker v. Parratt, 662 
F.2d 479, 482 (8th Cir. 1981) (petitioner’s claim provided state court with notice and opportunity for 
consideration; exhaustion requirement satisfied despite state’s failure to rule); McNulty v. Olim, 652 
F.2d 1369, 1370 (9th Cir. 1981) (same); Escobedo v. Estelle, 650 F.2d 70, 72 (5th Cir. 1981) (claims 
presented on state collateral review satisfy exhaustion requirement despite state’s dismissal without 
opinion); cf. Brown v. Cuyler, 669 F.2d 155, 158 (3d Cir. 1982) (state court dissent’s reliance on waiver 
requirement of fifth amendment does not imply that majority considered issue or that prisoner fairly 
presented it).

2994. 102 S. Ct. 1198 (1982).
2995. See Project: 1980-1981 Term, supra note 1, at 805-06.
2996. Rose v. Lundy, 102 S. Ct. at 1204-05. The majority stated that its interpretation of § 2254(b) 

and (c) “provides a simple and clear instruction to potential litigants: before you bring any claims to 
federal court, be sure that you first have taken each one to state court.” AZ at 1204.

2997. Id. Justice Blackmun, in a concurrence, noted that, ironically, the Rose rule would adversely 
affect only relatively unsophisticated prisoners who inadvertently include unexhausted claims in their 
petitions and it would not effect prisoners who deliberately failed to assert their unexhausted claims. 
Id. at 1209 (Blackmun, J., concurring).

2998. Id. at 1204.
2999. Id. Although the plurality did not state flatly that the deleted claims must always be dismissed 

when a prisoner raises them in a subsequent petitition, it did state that “a prisoner who decides to 
proceed only with his exhausted claims and deliberately sets aside his unexhausted claim risks dismissal 
of subsequent federal petitions.” Id. at 1205.

3000. 28 U.S.C. § 2254(9)(b); see supra notes 2966-71 and accompanying text (discussing abuse of
the writ). , . ,

3001. See, e.g., Adail v. Wyrick, 671 F.2d 1218, 1219 (8th Cir. 1982) (per curiam) (exhaustion futile 
when petitioner’s only remaining state remedy was motion for out-of-time appeal; such motions seldom 
granted by state court); Welsh v. Mizell, 668 F.2d 328, 329-30 (7th Cir. 1982) (exhaustion futile when 
state supreme court had recently ruled adversely on claim identical to petitioner’s); LaBruna v. United 
States Marshal, 665 F.2d 439, 442 (2d Cir. 1981) (exhaustion futile when petitioner, facing retrial, chal
lenged sufficiency of evidence and state appeals court had already ruled evidence sufficient despite 

This term in Rose v. Lundy2"4 the Supreme Court resolved a split between 
the circuits over whether habeas petitions that raise both exhausted and 
unexhausted claims must be dismissed.2995 Habeas petitions containing both 
exhausted and unexhausted claims must now be dismissed in their entirety.2996 
Prisoners whose petitions are dismissed under the Rose rule have two alterna
tive means of proceeding. First, the unexhausted claims can be deleted and the 
petition resubmitted for prompt consideration.2997 Second, the state prisoner 
can return to state court and exhaust the remaining claims, and then seek 
habeas review.2998 A plurality of the Court, however, warned that petitioners 
opting for speedier habeas review by deleting unexhausted claims risk forfeit
ing consideration of the unexhausted, deleted claims in subsequent peti
tions.2999 The district court may dismiss the subsequent petition if it finds the 
failure to assert the unexhausted claims constitutes an abuse of the writ.3000

Courts may waive the exhaustion requirement in a number of circum
stances. For example, courts often do not require exhaustion when it would be 
futile for the petitioner to keep pursuing state relief,3001 or if the state harassed 
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the petitioner or dealt with him in bad faith.3002 In addition, some federal 
courts do not enforce the exhaustion requirement if the state either fails to 
invoke it as a defense3003 or expressly waives it.3004

ordering retrial on other grounds); Powell v. Wyrick, 657 F.2d 222, 224 (8th Cir. 1981) (exhaustion 
futile when only remaining state remedy is motion for out-of-time appeal and state can point to no 
instance when motion granted); White v. Wyrick, 651 F.2d 597, 599 (8th Cir.) (per curiam) (exhaustion 
not futile for petitioner claiming state judge conspired against him; state procedure permits transfer to 
another judge), cert, denied, 102 S. Ct. 608 (1981).

Inordinate delay by state courts in considering petitioner’s claims may lead the habeas court to ex
cuse the exhaustion requirement. See Wade v. Lockhart, 674 F.2d 721, 722 (8th Cir. 1982) (exhaustion 
requirement excused for petitioner whose state appeal pending without action for over two and one- 
half years if state fails to act within 60 days); Lowe v. Duckworth, 663 F.2d 42, 43 (7th Cir. 1981) 
(exhaustion requirement excused when petitioner’s state appeal pending for over three years despite 
petitioner’s active efforts to obtain ruling); Seemiller v. Wyrick, 663 F.2d 805, 807-08 (8th Cir. 1981) 
(per curiam) (exhaustion requirement excused for petitioner whose state collateral relief motion pend
ing for two years if no state decision within 60 days).

When a petitioner challenges a state’s right to retry him on double jeopardy grounds, the exhaustion 
doctrine does not require the prisoner to undergo a retrial as a prerequisite to asserting the habeas 
claim. Delk v. Atkinson, 665 F.2d 90, 93 (6th Cir. 1981).

3002. Tiffard v. Wainwright, 588 F.2d 954, 956 (5th Cir. 1979) (per curiam) (state remedies ex
hausted because of bad faith; state declined to hear case because of petitioner’s failure to provide tran
script otherwise available to court).

3003. Compare Morgan v. Wainwright, 676 F.2d 476, 477 n.l (Uth Cir. 1982) (habeas court may 
consider merits of unexhausted claim when state fails to raise exhaustion issue) and Barksdale v. Black
burn, 670 F.2d 22, 24 (5th Cir.) (per curiam) (same), cert, denied, 102 S. Ct. 2912 (1982) and Hopkins v. 
Jarvis, 648 F.2d 981, 983 n.2 (5th Cir. 1981) (state waives exhaustion defense by failing to object to 
magistrate’s finding that petitioner exhausted remedies) with Holiday v. Wyrick, 663 F.2d 789, 791 n.l 
(8th Cir. 1981) (habeas court will raise exhaustion issue sua sponte) and Campbell v. Crist, 647 F.2d 
956, 957 (9th Cir. 1981) (habeas court will raise exhaustion issue even if state does not). See also Little 
Light v. Crist, 649 F.2d 682, 684-85 (9th Cir. 1981) (habeas court will consider merits of exhausted 
claims in petition containing unexhausted claims when pro se petitioner has endured long incarceration 
and state fails to raise exhaustion issue).

3004. The Fourth and Fifth Circuits recognize that a prosecutor explicitly may waive the exhaustion 
requirement. Houston v. Estelle, 569 F.2d 372, 375-76 (5th Cir. 1978); Jenkins v. Fitzberger, 440 F.2d 
1188, 1189 (4th Cir. 1971) (per curiam). The First, Second, and Third Circuits have refused to recognize 
prosecutorial waiver of the exhaustion requirement. United States ex. rel. Trantino v. Hatrack, 563 
F.2d 86, 96 (3d Cir.), cert, denied, 435 U.S. 928 (1977); Sostre v. Festa, 513 F.2d 1313, 1314 n.l (2d Cir.), 
cert, denied, 423 U.S. 841 (1975); Needel v. Scafati, 412 F.2d 761, 766 (1st Cir.), cert, denied, 396 U.S. 
861 (1969).

The Eighth Circuit has recently indicated that it may not recognize a state concession on remedy 
exhaustion. See Batten v. Scurr, 649 F.2d 564, 567-68 (8th Cir. 1981) (court raised exhaustion issue sua 
sponte although state conceded petitioner had exhausted state remedies). The Ninth Circuit does not 
recognize waiver of the exhaustion requirement unless justice so requires. Sweet v. Cupp, 640 F.2d 233, 
237 n.5 (9th Cir. 1981).

3005. Fay v. Noia, 372 U.S. 391, 438 (1963) (federal judge may deny relief to petitioner who deliber
ately bypassed state procedures and forfeited state remedies); see Knott v. Mabry, 671 F.2d 1208, 1210 
(8th Cir. 1982) (pro se petitioner’s failure to assert sixth amendment claim in state court because he 
believed it should be properly raised only in federal court does not constitute deliberate bypass); Hall v. 
Brewer, 656 F.2d 364, 365 (8th Cir. 1981) (petitioner’s failure to appeal denial of state collateral review 
does not constitute deliberate bypass because record does not show “conscious choice” to waive federal 
claim in state court).

The circuits disagree on whether an escape from custody constitutes a deliberate bypass when the 
prisoner loses an opportunity to seek state relief while at large. Compare Barker v. Jones, 668 F.2d 154, 
156 (2d Cir. 1981) (escapee at large for substantial time period with involuntary return deliberately 
bypassed state remedy when state appeal dismissed during absence) with Brinlee v. Crisp, 608 F.2d 839, 

In addition, a state prisoner may lose his right to federal habeas review en
tirely by failing to present certain claims to state courts. It has long been held 
that a state prisoner who is found to have “deliberately bypassed” an opportu
nity to present a claim on the state level loses his right to habeas review of the 
claim.3005 In 1977, in Wainwright v. Sy/ces 3006 the Supreme Court held that a 
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defendant who fails to lodge a timely objection under a state’s contemporane
ous objection rule generally is barred from obtaining habeas review of the is
sues in federal court.3006 3007

857 (10th Cir.) (escape from prison does not constitute deliberate bypass), cert, denied, 444 U.S. 1047 
(1979).

3006. 433 U.S. 72 (1977).
3007. Id at 86-87.
3008. Id. at 88-90.
The Fourth Circuit this term used the “sandbagging” rationale, without reference to Sykes, to bar 

habeas review of objections which the petitioner had withheld at trial but raised after the jury had 
rendered its verdict. Gray v. Hutto, 648 F.2d 210, 212 (4th Cir. 1981).

The Sykes rationale applies without regard to the importance of the issues that the rule bars the 
petitioner from raising. Runnels v. Hess, 653 F.2d 1359, 1363 (10th Cir. 1981) (courts of appeals may 
not create “fundamental error” exception to the Sykes rule).

The federal courts have begun to use the Sykes rule when a petitioner has failed to raise issues in 
state review proceedings. Ford v. Strickland, 676 F.2d 434, 438 (11th Cir. 1982) (Sykes rule applies to 
claim that state barred petitioner from raising in state collateral review proceeding because of failure to 
raise on direct appeal); Sales v. Harris, 675 F.2d 532, 542 (2d Cir. 1982) (Sykes applies to claims that 
petitioner failed to raise on state appeal); cf. Maxwell v. Sumner, 673 F.2d 1031, 1035 (9th Cir. 1982) 
(Sykes rationale does not apply in state appellate review when court addressed merits of issue not 
raised by defendant). But see Crick v. Smith. 650 F.2d 860, 867-68 (6th Cir. 1981) (deliberate bypass 
standard, not Sykes, applies when state prisoner fails to appeal conviction), cert, denied, 102 S. Ct. 1281 
(1982).

3009. See, e.g., Euell v. Wyrick, 675 F.2d 1007, 1009 (8th Cir. 1982) (habeas court may reach merits 
of petitioner’s claim because state courts addressed merits despite contemporaneous objection rule); 
Rogers v. McMullen , 673 F.2d 1185, 1188 (8th Cir. 1982) (same); Lebowitz v. Wainright, 670 F.2d 974, 
978 n.8 (11th Cir. 1982) (same); United States ex rel. Ross v. Franzen, 668 F.2d 933, 936-37 (7th Cir. 
1982) (same); Weir v. Fletcher, 658 F.2d 1126, 1127 n.l (6th Cir. 1981) (same), revd on other grounds, 
102 S. Ct. 1309 (1982); Washington v. Watkins, 655 F.2d 1346, 1368 (5th Cir. 1981) (same), cert, denied, 
102 S. Ct. 2021 (1982).

The Sykes rule is inapplicable when a state has no contemporaneous objection rule. Granviel v. 
Estelle , 655 F.2d 673, 679 (5th Cir. 1981), cert, denied, 102 S. Ct. 1636(1982). The Sixth Circuit refused 
to apply Sykes where it found that the state had enforced its procedural rule arbitrarily and capri
ciously against the petitioner. Gilbert v. Sowders, 646 F.2d 1146, 1147 (6th Cir. 1981) (per curiam) 
(5yto inapplicable when state barred appeal due to clerk’s improper docketing of order granting ap
peal).

The Second Circuit developed guidelines for determining whether the Sykes rule should apply when 
a state appeals court denies relief without an opinion to a prisoner who has failed to comply with the 
state’s contemporaneous objection rules. Compare Martinez v. Harris, 675 F.2d 51, 54-55 (2d Cir. 1982) 
(when prosecutor’s appeal brief raises both contemporaneous objection rule and merits of claim, appel
late court’s silence cannot be construed as consideration of merits; Sykes applies) with Washington v. 
Harris. 650 F.2d 447, 452 (2d Cir. 1981) (when prosecutor’s appeal brief does not raise contemporane
ous objection issue, appellate court’s silence construed as consideration of merits; Sykes inapplicable), 
cert, denied, 102 S. Ct. 1455 (1982).

When an appellate court affirmed a conviction without expressly relying on contemporaneous objec
tion rules and no federal constitutional claim accompanied the appeal, the Second Circuit refused to 
apply the Sykes rule, refusing to presume that the appellate state court invoked a state procedural rule 

The Supreme Court intended the bar on habeas review for failure to lodge a 
timely objection under a state’s contemporaneous objection rule to promote 
federal-state comity, to discourage “sandbagging,” which occurs when defense 
counsel refrains from objecting in the trial court with the intent of raising is
sues on appeal, to increase finality in criminal litigation, to create a record 
based on fresh recollections, and to allow the trial judge to make factual find
ings necessary for the determination of constitutional issues.3008 The Sykes 
rule is inapplicable, however, when the state court addresses the merits of the 
claims despite the absence of a contemporaneous objection by the 
defendant.3009

A prisoner whose claim would otherwise be barred pursuant to Sykes may 
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nevertheless obtain habeas review if he can demonstrate both sufficient cause 
for his failure to comply with a state’s contemporaneous objection rule and 
prejudice resulting from the error of which he complains.3010 Sykes expressly 
did not give precise content to the cause and prejudice standards.3011

to preclude consideration of the constitutional claim. Klein v. Harris, 667 F.2d 274, 285-87 (2d Cir. 
1981).

The Fourth Circuit this term held that when a state’s contemporaneous objection rule does not apply 
to constitutional claims, Sykes is inapplicable when a petitioner from that state files for habeas review 
of those claims. Adkins v. Bordenkircher, 674 F.2d 279, 282 (4th Cir. 1982). The Tenth Circuit, how
ever, held that the federal courts may not carve out “fundamental error” exceptions to Sykes even when 
the state courts recognize such an exception. Runnels v. Hess, 653 F.2d 1359, 1363 (10th Cir. 1981).

3010. 433 U.S. at 87.
3011. Id.
3012. 102 S. Ct. 1558 (1982).
3013. Id. at 1573-74.
3014. Id. By holding that state prisoners since 1970 have had the constitutional “tools” with which to 

challenge jury instructions that shifted certain elements of the burden of proof onto defendants, id. at 
1574, the Court resolved a disagreement between the circuits over whether cause for failure to challenge 
the instructions existed prior to the Court’s holding in Mullaney v. Wilbur, 421 U.S. 684 (1975) (jury 
instructions requiring defendant to prove in murder trial that he acted in heat of passion held unconsti
tutional); see Projecl: 1980-1981 Term at 808-09 & n.2794 (describing split among circuits); see also 
Dietz v. Solem, 677 F.2d 672, 675 (8th Cir. 1982) (applying Engle to deny relief to petitioner who failed 
to object to jury instructions at trial and challenged validity on appeal).

3015. Engle v. Isaac, 102 S. Ct. at 1573. The Court noted, however, that the perceived futility of 
presenting a constitutional claim to the state courts cannot alone constitute cause for failure to object. 
Id. at 1572. The prisoner is required to raise any objection he believes may be accepted by the federal 
courts, regardless of the state court’s previous disposition of such objections. Id.

3016. 102 S. Ct. 1584 (1982).
3017. Id. at 1592-94.
3018. Id. at 1597.
3019. Id. at 1589.
3020. Id. The government never contested that the jury instructions were erroneous, id. at 1589 n.6, 

and the Court appears to accept that the jury instructions were erroneous. Id. at 1594, 1597. The Court 
never addressed whether allowing intent to be equated with malice unconstitutionally shifts the burden 
of proof on that element of the crime to the defendant. The Frady Court simply concluded that the

The Supreme Court has more clearly defined both standards this term. The 
Supreme Court in Engle v. Isaac30'2 applied the cause standard. Engle held 
that a petitioner’s alleged unawareness of a constitutional basis for challenging 
certain jury instructions did not constitute cause within the meaning of 
Sykes30'3 The Court reasoned that the petitioner, who was tried in 1975, 
should have known to assert such claims based upon cases decided as early as 
197O.3014 The Engle Court expressly reserved the question of whether the 
sheer novelty of a constitutional claim might constitute cause.3015

The Supreme Court applied the Sykes prejudice standard in United States v. 
Frady30'b and rejected the Federal Rule of Criminal Procedure 52(b) plain 
error standard in a collateral challenge pursuant to section 2255.3017 The 
Court found that the prejudice requirement was not satisfied when the prisoner 
failed to show that improper jury instructions “so infected his entire trial” as to 
make the conviction violative of due process.3018 The prisoner, who had been 
convicted of first-degree murder, sought habeas relief on the ground of im
properjury instructions at trial.3019 The prisoner claimed that the jury instruc
tions improperly equated intent with malice, which relieved the prosecution of 
the burden of proving malicious intent and, in effect, deprived the jury of the 
opportunity to consider a manslaughter verdict.3020 The Court held that the 
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prisoner’s claim was not within the meaning of actual prejudice of Sykes3™ 
because strong, uncontradicted evidence of malice eliminated any substantial 
likelihood that the jury would have convicted the prisoner of manslaugh
ter.3022 The circuits this term applied the cause3023 and prejudice standards3024 
in a variety of situations.

Finally, under the doctrine of Stone v. Powell3™ petitioners may not obtain 
habeas review of fourth amendment claims if the state courts have provided an 
opportunity for full and fair litigation of the claims.3026 Although some circuit

erroneous instructions did not prejudice the prisoner because on the facts the jury would not have 
brought in a verdict of manslaughter anyway. Id. at 1597.

3021. 102 S.Ct. at 1598.
3022. Id. at 1597.
3023. See, e.g, Ford v. Strickland, 676 F.2d 434, 438-39 (11th Cir. 1982) (no cause exists for failure 

to object to jury instructions when only reason is perceived futility of claim); Hicks v. Scurr, 671 F.2d 
255. 259 (8th Cir. 1982) (cause exists for failure to object to unanticipated use of statistical evidence 
when defense counsel justifiably unaware that computation method incorrect, resulting in possible due 
process objection); Thompson v. White, 661 F.2d 103, 105-06 (8th Cir. 1981) (cause exists for failure to 
object to improper jury selection when counsel unaware of impropriety at time of trial), vacated, 102 S. 
Ct. 2003 (1982); Henry v. Wainwright, 661 F.2d 56, 58 (5th Cir. 1981) (cause exists for procedural 
default that state’s own rules excuse; failure to object to jury instructions in death penalty case excused 
when trial judge had declared intention to permit jury to consider aggravating evidence to which de
fense counsel objected); McKinney v. Estelle, 657 F.2d 740, 743 (5th Cir. 1981) (dictum) (no cause 
exists for attorney’s failure to obtain ruling on objection as required by state law even though failure 
caused by prosecutorial misconduct), cert, denied, 102 S. Ct. 1994 (1982).

The circuits do not agree on whether error by defense counsel may constitute cause for failure to 
comply with a contemporaneous objection rule. The Ninth Circuit has held that a counsel’s erroneous 
tactical decision not to object may constitute cause only if the decision amounts to ineffective assistance 
of counsel in violation of the sixth amendment. Gibson v. Spalding, 665 F.2d 863, 866 (9th Cir. 1981), 
vacated, 102 S. Ct. 2229 (1982); Hines v. Enomoto, 658 F.2d 667, 672-73 (9th Cir. 1981); Garrison v. 
McCarthy, 653 F.2d 374, 378 (9th Cir. 1981). Counsel’s mere inadvertence or ignorance in failing to 
object, however, may constitute cause even if it falls short of a sixth amendment violation. Gibson, 665 
F.2d at 866; Hines, 658 F.2d at 672-73; Garrison, 653 F.2d at 378.

The Fifth Circuit has held that ineffective counsel falling short of a sixth amendment violation can 
never constitute cause for failure to object because a contrary rule would give rise to too many false 
claims intended to circumvent Sykes. Washington v. Estelle, 648 F.2d 276, 278 (5th Cir. 1981).

3024. See Ford v. Strickland, 676 F.2d 434, 439 (11th Cir. 1982) (prejudice not found when prosecu
tor had alternative means of proving contents of confession whose admissibility challenged); Thompson 
v. White, 661 F.2d 103, 106-07 (8th Cir. 1981) (prejudice found when town sheriff chose entire jury), 
vacated, 102 S. Ct. 2003 (1982); Henry v. Wainwright, 661 F.2d 56, 58-60 (Sth Cir. 1981) (prejudice 
found when petitioner given death sentence based on jury’s consideration of improper aggravating 
factor); Hines v. Enomoto, 658 F.2d 667, 674 (9th Cir. 1981) (prejudice results from improper denial of 
peremptory challenges only when petitioner proves challenges would have been used); Baldwin v. 
Blackbum, 653 F.2d 942, 951-52 (5th Cir. 1981) (prejudice not found when jury instructions mentioned 
aggravating circumstances that were actually elements ofcrime charged); Huffman v. Wainwright, 651 
F.2d 347, 350 (5th Cir. 1981) (per curiam) (although prejudice potentially exists when blacks excluded 
from jury in trial of black accused of raping white woman, district court must determine whether evi
dence of guilt so overwhelming as to preclude actual prejudice); Myers v. Washington, 646 F.2d 355, 
358 (9th Cir. 1981) (prejudice not found when three jurors had read newspaper account of prisoner’s 
confession because confession admitted at trial corroborated by petitioner’s own testimony).

3025. 428 U.S. 465 (1976).
3026. Id. at 482; see, e.g., Joshua v. Maggio, 674 F.2d 376, 377 (5th Cir. 1982) (claim of unconstitu

tional arrest and seizure barred when petitioner asserted fourth amendment claim at state trial and 
appeal); Maxwell v. Mabry, 672 F.2d 683, 686 (8th Cir. 1982) (claim of unconstitutional search barred 
when state trial and appellate courts addressed issue); Llamas-Almaguer v. Wainwright, 666 F.2d 191, 
193 (5th Cir. 1982) (claims of lack of probable cause, lack of neutral and detached magistrate, and use 
of general warrant barred when petitioner cannot prove that state did not afford opportunity for full 
and fair litigation of claims); Smith v. Maggio, 664 F.2d 109, 111 (5th Cir. 1981) (claim that search 
warrant defective because of deliberately false statement in supporting affidavit barred when prisoner 
litigated issue at trial and on direct appeal); Hubbard v. Jefies, 653 F.2d 99, 103 (3d Cir. 1981) (claim of 
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courts have declined to extend Stone beyond fourth amendment claims,* 3027 the 
Ninth Circuit this term reserved the question of whether Stone applies to 
claims alleging ineffective assistance of counsel pursuant to the sixth 
amendment.3028

unconstitutional search barred despite state court’s failure to hold suppression hearing because trial and 
appellate courts reviewed issue).

Stone requires only that the state afford an opportunity to litigate the claims, not that the claims 
actually be litigated or correctly decided. See, e.g., Riley v. Gray, 674 F.2d 522, 526 (6th Cir. 1982) 
(state court not required to consider merits of fourth amendment claim, but merely to afford procedural 
mechanism adequate in practice for raising claim); Moran v. Morris, 665 F.2d 900, 903 (9th Cir. 1981) 
(dictum) (state court’s failure to consider all circumstances relevant to petitioner’s claim does not neces
sarily consitute denial of opportunity under Stoney, Lenza v. Wyrick, 665 F.2d 804, 808-09 (8th Cir.
1981) (state court’s refusal to consider fourth amendment claim for procedural reasons not denial of 
opportunity; habeas relief denied even though federal court convinced search and seizure unconstitu
tional). But cf. Doescher v. Estelle, 666 F.2d 285, 287 (5th Cir. 1982) (although state procedural error 
does not usually constitute denial of opportunity, when appeals court orders lower court to make actual 
determination on claim, failure to do so constitutes denial of opportunity); Riley v. Gray, 674 F.2d 522, 
526-27 (6th Cir. 1982) (state court’s refusal to allow petitioner to show standing to raise fourth amend
ment claims constitutes denial of opportunity).

The Fifth Circuit this term held that when a state prisoner fails to take advantage of an opportunity 
to raise fourth amendment claims, the prisoner may attempt to show cause and prejudice pursuant to 
Sykes. Nettles v. Wainwright, 677 F.2d 410, 413 (5th Cir. 1982). Although the petitioner in Nettles did 
not succeed in showing cause and prejudice, id., the Nettles rule appears to permit habeas review of 
some fourth amendment claims even when the state has provided the petitioner with an opportunity to 
raise them.

3027. See Hinman v. McCarthy, 676 F.2d 343, 349 (9th Cir. 1982) (Stone inapplicable to claims that 
petitioner’s Miranda rights violated); Llamas-Almaguer v. Wainwright, 666 F.2d 191, 194 (5th Cir.
1982) (Stone inapplicable to claims that government violated federal wiretapping statute).

3028. Moran v. Morris, 665 F.2d 900, 903 n.l (9th Cir. 1981).
3029. See Norris v. Wainwright, 588 F.2d 130, 133 (5th Cir.) (no requirement to appoint counsel in 

habeas proceeding unless necessary to ensure due process), cert, denied, 444 U.S. 846 (1979); Hopkins v. 
Anderson, 507 F.2d 530, 533 (10th Cir. 1974) (no constitutional right to counsel in federal habeas 
proceeding), cert, denied, 421 U.S. 920 (1975).

3030. Section 2254 Rules, supra note 1, rule 8(c) (rules do not limit appointment of counsel at any 
stage if interests of justice require); see Washington v. Estelle, 648 F.2d 276, 281-82 (5th Cir. 1981) 
(court empowered to appoint counsel in habeas proceedings; failure to do so not constitutional viola
tion); Williams v. Missouri, 640 F.2d 140, 144 (8th Cir. 1981) (same); cf. Haley v. Estelle, 632 F.2d 1273, 
1275-76 (5th Cir. 1980) (petitioner who lacked counsel in prior habeas proceedings and failed to present 
all existing claims did not abuse habeas writ; subsequent challenges not precluded). When the peti
tioner requires court-appointed counsel, selection of the attorney is within the discretion of the court. 
See Van Meter v. Iowa, 578 F.2d 218. 219 (8th Cir. 1978) (per curiam) (petitioner has no right to 
counsel of own choosing).

3031. Section 2254 Rules, supra note 1, rule 8(c); see Walters v. Jago, 642 F.2d 194, 194 (6th Cir. 
1981) (per curiam) (remanding for appointment of counsel to present evidence at hearing on impermis
sibly suggestive photographic display).

3032. See Section 2254 Rules, supra note 1, rule 6(a) (court must appoint counsel if necessary to 
enable petitioner to use discovery procedures effectively).

3033. 28 U.S.C. § 2250 (1976).

Right to Legal Assistance. Habeas corpus proceedings are civil actions
to which the sixth amendment right to counsel generally does not apply.3029 
The rules governing section 2254 habeas motions, however, authorize a federal 
court to appoint counsel when the interests of justice require.3030 Moreover, 
the court must appoint counsel to represent an indigent petitioner at an eviden
tiary hearing3031 or to help him utilize discovery effectively.3032 In addition, 
petitioners proceeding in forma pauperis and asserting claims under section 
2241 may obtain copies of pertinent documents or portions of the record with
out cost.3033



774 The Georgetown Law Journal [Vol. 71:723

Evidentiary Hearings. Section 2254(d) requires habeas courts to accord
a presumption of correctness to written findings of fact made by state trial and 
appellate courts in proceedings to which the petitioner was a party.3034 The 
Supreme Court this term held that when a state court found a juror unbiased 
against the petitioner, that finding was entitled to a presumption of correct
ness.3035 The circuit courts applied the rule to preclude habeas review of a 
wide range of state court factual findings.3036

3034. 28 U.S.C. § 2254(d) (1976); see Sumner v. Mata, 449 U.S. 539, 547 (1981) (presumption of 
correctness applies to factual findings by state appellate courts as well as trial courts); cf. Daniels v. 
Maggio. 669 F.2d 1075, 1078 (5th Cir. 1982) (habeas review justified when state court concluded de
fense counsel not incompetent without written findings of underlying fact); Guice v. Fortenberry, 661 
F.2d 496, 506 (5th Cir. 1981) (federal evidentiary hearing required when state courts denied relief 
without written findings of fact); Jensen v. Satran, 651 F.2d 605, 608 (8th Cir. 1981) (remand to state 
court for evidentiary hearing required when state prison officials made no written findings of fact in 
disciplinary proceeding challenged by prisoner).

The state court fact finding procedure need not be a full-scale evidentiary hearing as long as peti
tioner is a party and the findings of fact are in writing. See Camarillo v. Estelle, 670 F.2d 473, 474-75 
(Sth Cir. 1981) (state’s written findings included in denial of application for state collateral relief enti
tled to presumption of correctness). A state appellate court’s summary of its factual findings based on 
the trial record is entitled to a presumption of correctness. United States ex rel. Green v. Greer, 667 
F.2d 585, 589 (7th Cir. 1981).

3035. Smith v. Phillips, 102 S. Ct. 940, 945-46 (1982).
3036. See, e.g., Ford v. Strickland, 676 F.2d 434, 443-45 (11th Cir. 1982) (highest state court’s state

ment that its members did not consider extra-record material in petitioner’s case entitled to presump
tion of correctness); Sales v. Harris, 675 F.2d 532, 538 (2d Cir. 1982) (state court finding that out-of- 
court identification procedures not unconstitutionally suggestive entitled to presumption of correct
ness); Jackson v. Estelle, 672 F.2d 505, 508 (5th Cir. 1982) (state appellate court’s finding that petitioner 
not prejudiced by incomplete trial record entitled to presumption of correctness despite state law 
prohibiting appellate court from making findings of fact); Williford v. Estelle, 672 F.2d 552, 553 (5th 
Cir. 1982) (state court’s finding that petitioner’s conviction in another state properly introduced into 
evidence entitled to presumption of correctness); Wedra v. Thomas, 671 F.2d 713, 717 (2d Cir. 1982) 
(state court's finding of no cooperation agreement between prosecutor and star witness entitled to pre
sumption of correctness), cert, denied, 102 S. Ct. 3491 (1982); Brewer v. Raines, 670 F.2d 117, 120 (9th 
Cir. 1982) (state court’s finding of petitioner voluntarily absent at trial entitled to presumption of cor
rectness); Eldridge v. Atkins, 665 F.2d 228, 236 n.5 (8th Cir. 1981) (state court’s finding that defense 
counsel’s failure to call certain witnesses was matter of trial strategy entitled to presumption of correct
ness), cert, denied, 102 S. Ct. 1760 (1982); Spivey v. Zant, 661 F.2d 464, 477-78 (5th Cir. 1981) (state 
court’s finding that witness not called by defense counsel would not have aided petitioner entitled to 
presumption of correctness), cert, denied, 102 S. Ct. 3495 (1982); Rhinehart v. Gunn, 661 F.2d 738, 739- 
40 (9th Cir. 1981) (state judge’s statement of reasons for denying petitioner’s request to represent him
self entitled to presumption of correctness); Bruce v. Duckworth, 659 F.2d 776, 782 (7th Cir. 1981) (state 
court’s finding that prosecutor made good faith effort to supply defendant with information about pros
ecutor’s case entitled to presumption of correctness); Stephens v. Wyrick, 659 F.2d 94, 96-97 (8th Cir. 
1981) (state court’s finding on voluntariness of guilty plea entitled to presumption of correctness); Hub
bard v. Jeffes, 653 F.2d 99, 103 (3d Cir. 1981) (state court’s finding that defendant voluntarily consented 
to search entitled to presumption of correctness); Johnson v. Wyrick, 653 F.2d 1234, 1239 (8th Cir. 
1981) (state appellate court’s findings that in-court identification not tainted entitled to presumption of 
correctness), cert, denied, 102 S. Ct. 1013 (1982); Satchell v. Cardwell, 653 F.2d 408, 413-14 (9th Cir. 
1981) (state court’s finding that defense counsel competent entitled to presumption of correctness), cert, 
denied, 102 S. Ct. 1026 (1982).

The circuits disagree about whether a state court’s finding that a prisoner’s confession was voluntary 
is also entitled to a presumption of correctness by the habeas court. Compare Jamerson v. Estelle, 666 
F.2d 241, 246 (5th Cir. 1982) (state trial court’s finding that confession voluntary entitled to presump
tion of correctness) and Fritchie v. McCarthy, 664 F.2d 208, 213 (9th Cir. 1981) (same) wzi’A Castleberry 
v. Alford, 666 F.2d 1338, 1342-43 (10th Cir. 1981) (state court’s finding that confession voluntary not 
entitled to presumption of correctness; findings about character of police conduct in connection with 
confession entitled to presumption of correctness) and Sullivan v. Alabama, 666 F.2d 478, 482 (11th 
Cir 1982) (state court's finding on voluntariness of confession not entitled to presumption of correct
ness). Castleberry, 666 F.2d at 1342-43, and Sullivan, 666 F.2d at 482, seem to treat the conclusion of 
voluntariness of confession as a conclusion of law, subject to independent determination by the habeas 
court. For a discussion of presumptions of correctness when an issue involves mixed questions of law
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The Supreme Court held in Cuvier v. Sullivan302’'1 that the presumption of 
correctness does not apply to a state court’s findings on the issue of attorney 
conflict of interest arising from multiple representation because that issue in
volves a mixed question of law and fact.3038 The circuit courts are not in 
agreement on whether the presumption of correctness applies generally to a 
state court’s findings on the issue of effectiveness of counsel.3039 The circuit 
courts this term have characterized a number of issues as mixed law-fact issues 
outside the purview of section 2254(d).3040

A petitioner challenging state court findings may be entitled to an eviden
tiary hearing if he satisfies one of the conditions set forth in section 2254(d).3041

and fact, see infra note 3039 (discussing lack of presumption of correctness when issue involves mixed 
questions of law and fact).

3037 . 446 U.S. 335 (1980).
3038. Id. at 342.
3039. Compare Washington v. Strickland, 673 F.2d 879, 884 n.l (5th Cir. 1982) (state court's finding 

that defense counsel constitutionally effective is mixed law-fact question not entitled to presumption of 
correctness) and Eldridge v. Atkins, 665 F.2d 228, 236 n.5 (8th Cir. 1981) (although state court's finding 
of reason defense counsel failed to call witnesses entitled to presumption of correctness, determination 
whether such action constituted ineffective assistance matter for independent judgment of habeas 
court), cert, denied, 102 S. Ct. 1760 (1982) and Hawkman v. Parratt, 661 F.2d 1161, 1166 (8th Cir. 1981) 
(state court's finding that defense counsel constitutionally effective is mixed law-fact question not enti
tled to presumption of correctness) and Harris v. Oliver, 645 F.2d 327, 330 n.3 (5th Cir. 1981) (same) 
hwA Adail v. Wyrick, 671 F.2d 1218, 1219-20 (8th Cir. 1982) (per curiam) (state court's finding that 
petitioner failed to prove ineffective assistance of counsel entitled to presumption of correctness) and 
Poole v. Perini, 659 F.2d 730, 736 (6th Cir. 1981) (same), cert, denied, 102 S. Ct. 1259 (1982) and 
Satchell v. Cardwell, 653 F.2d 408, 413-14 (9th Cir. 1981) (state court’s finding that defense counsel 
competent is finding of fact entitled to presumption of correctness), cert, denied, 102 S. Ct. 1026 (1982).

3040. See United States ex rel. Ross v. Franzen, 668 F.2d 933, 938 (7th Cir. 1982) (state court's 
finding that petitioner had “in effect” stipulated to having committed crime not entitled to presumption 
of correctness); Dickerson v. Alabama, 667 F.2d 1364, 1368 (11th Cir. 1982) (state court's determination 
whether counsel's statements constituted request for continuance and whether judge abused discretion 
in denying request not entitled to presumption of correctness); Pierre v. Thompson, 666 F.2d 424. 428 
(9th Cir. 1982) (state court’s findings regarding adequate remedy for breach of prosecutor's promise in 
plea bargain not entitled to presumption of correctness).

3041. The statutory conditions are as follows:
(1) that the merits of the factual dispute were not resolved in the State court hearing:
(2) that the factfinding procedure employed by the State court was not adequate to afford a 
full and fair hearing;
(3) that the material facts were not adequately developed at the State court hearing;
(4) that the State court lacked jurisdiction of the subject matter or over the person of the 
applicant in the State court proceeding;
(5) that the applicant was an indigent and the State court, in deprivation of his constitutional 
right, failed to appoint counsel to represent him in the State court proceeding;
(6) that the applicant did not receive a full, fair, and adequate hearing in the State court 
proceeding; or
(7) that the applicant was otherwise denied due process of law in the State court proceeding:
(8) or unless that part of the record of the State court proceeding in which the determination 
of such factual issue was made, pertinent to a determination of the sufficiency of the evidence 
to support such a factual determination, is produced as provided for hereinafter, and the Fed
eral court on a consideration of such part of the record as a whole concludes that such factual 
determination is not fairly supported by the record.

28 U.S.C. § 2254(d) (1976).
See, e.g., United States ex rel. Jones v. Franzen, 676 F.2d 261, 264-65 (7th Cir. 1982) (state court 

conclusion that petitioner’s allegations of unfair trial untrue was unsupported by trial record; entitled to 
independent review under § 2254(d)(8)); Ford v. Parratt, 673 F.2d 232, 235 (8th Cir. 1982) (per curiam) 
(without resolving merits of factual dispute, state court’s conclusion that petitioner represented by com
petent counsel entitled to independent review under § 2254 (d)(1)): Dickerson v. Alabama. 667 F.2d 
1364, 1368 (11th Cir. 1982) (state court factual determinations not fairly supported by record; entitled to 
independent review under § 2254(d)(8)); Valenzuela v. Griffin, 654 F.2d 707, 709 (10th Cir. 1981) (state 
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To promote the policy of deference toward state courts embodied in section 
2254(d), the Supreme Court has required habeas courts that overturn state 
courts’ factual findings to make written reference to one of the exceptions.3042 

After a habeas petitioner satisfies one of the conditions set forth in section 
2254(d),3043 he will obtain an evidentiary hearing if the habeas court cannot 
resolve petitioner’s material allegations3044 on the basis of the written rec
ord.3045 An evidentiary hearing generally is required when the petitioner’s 
claims for relief depend upon factual allegations not adequately resolved in the 
state court proceeding.3046 The petitioner is also entitled to an evidentiary

found that prosecutor made good faith efforts to find witness, without adequately developing material 
facts regarding such efforts; entitled to independent review under 2254(d)(3)).

3042. Sumner v. Mata, 449 U.S. 539, 551 (1981); see Lonberger v. Jago, 651 F.2d 447, 448 (6th Cir. 
1981) (Sumner requires district courts to explain reasons for departing from state court’s findings of 
fact).

3043. See supra note 3041 (quoting § 2254(d)).
3044. See, eg., Gibson v. Spalding, 665 F.2d 863, 866-67 (9th Cir. 1981) (evidentiary hearing not 

required to determine cause for defense attorney’s failure to comply with contemporaneous objection 
rule when no possibility that failure occurred for tactical reason), vacated, 102 S. Ct. 2229 (1982); Hays 
v. Murphy. 663 F.2d 1004, 1013-14 (10th Cir. 1981) (evidentiary hearing required to determine whether 
prisoner with long history of mental illness competent at time of decision not to contest state's right to 
execute); Hines v. Enomoto, 658 F.2d 667, 674 (9th Cir. 1981) (evidentiary hearing required to deter
mine whether petitioner met cause and prejudice tests for failure to comply with state contemporaneous 
objection rule); Briggs v. Raines, 652 F.2d 862, 865-66 (9th Cir. 1981) (evidentiary hearing required to 
discover contents of victim’s FBI file, which petitioner alleged necessary to self-defense claim); Sellers 
v. Estelle, 651 F.2d 1074, 1078 (5th Cir. 1981) (evidentiary hearing required to determine whether 
information withheld by prosecutor exculpatory), cert, denied, 102 S. Ct. 1292 (1982).

3045. See, eg., Sneed v. Smith, 670 F.2d 1348, 1355 (4th Cir. 1982) (evidentiary hearing required 
when facts underlying defense counsel's trial strategy unclear in trial record); Roberts v. Wainwright, 
666 F.2d 517, 519 (11th Cir. 1982) (per curiam) (evidentiary hearing required when record contains no 
factual findings adequate to evaluate petitioner’s claim of ineffective assistance of counsel); Pennington 
v. Housewright, 666 F.2d 329, 331-32 (8th Cir. 1981) (evidentiary hearing not required on claim that 
guilty plea involuntary when habeas court could determine issue from record of plea hearing), cert, 
denied, 102 S. Ct. 1775 (1982); Silverton v. Department of Treasury, 664 F.2d 1341, 1347 (9th Cir. 
1981) (evidentiary hearing not required when record indicates that petitioner received full and fair 
hearing in state court on all constitutional claims and procedural defects); Winfrey v. Maggio, 664 F.2d 
550, 551-52 (5th Cir. 1981) (evidentiary hearing not required when habeas court could resolve claim of 
ineffective assistance of counsel on basis of written record); Bruce v. Duckworth, 659 F.2d 776, 781-82 
(7th Cir. 1981) (evidentiary hearing not required when record contains facts sufficient for habeas court 
to determine that disturbance of jury by trial audience not prejudicial to petitioner), cert, denied, 102 S. 
Ct. 1464 (1982); Baldwin v. Blackburn, 653 F.2d 942, 946-47 (5th Cir. 1981) (evidentiary hearing not 
required when petitioner raised allegation of ineffective counsel not requiring reference to outside rec
ord); Little Light v. Crist, 649 F.2d 682, 685-86 (9th Cir. 1981) (evidentiary hearing required when 
records submitted to habeas court insufficient for determination whether state procedure adequate to 
allow petitioner to present claims); Williams v. Blackbum, 649 F.2d 1019, 1021 (5th Cir. 1981) (per 
curiam) (evidentiary hearing not required when district court determines on basis of complete trial 
record that claims without merit).

3046. See, eg., Bowen v. Murphy, No. 81-1592, slip op. at 3 (10th Cir. Mar. 23, 1982) (per curiam) 
(evidentiary hearing not required when no factual dispute in record); Clark v. Jago, 676 F.2d 1099, 
1112 (6th Cir. 1982) (evidentiary hearing required when record contained no explicit findings of fact 
and state court used incorrect legal standard, thus preventing habeas court from inferring underlying 
facts); Wiley v. Sowders, 669 F.2d 386, 389 (6th Cir. 1982) (evidentiary hearing required to resolve 
factual dispute in record about whether petitioner agreed to defense counsel’s trial strategy); Dently v. 
Lane, 665 F.2d 113, 116-17 (7th Cir. 1981) (evidentiary hearing required to determine whether defense 
counsel had conflict of interest adversely affecting petitioner’s representation when petitioner never had 
hearing on claim); Spivey v. Zant, 661 F.2d 464, 476 (5th Cir. 1981) (evidentiary hearing required when 
state record does not clearly indicate whether petitioner represented by counsel in connection with 
court-ordered psychiatric examination); Guice v. Fortenberry, 661 F.2d 496, 506 (5th Cir. 1981) (evi
dentiary hearing required when record contained no written findings of fact or articulable legal stan
dard for denying petitioner’s claim that blacks systematically excluded from grand jury); McNary v. 
Sowders, 660 F.2d 703, 708 (6th Cir. 1981) (evidentiary hearing not required when state trial and appel- 
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hearing when the district court wishes to dismiss the petition for abuse of the 
writ.3047 Evidentiary hearings are frequently conducted by a federal magistrate 
rather than a district judge.3048

Remedies and Appeals. Courts must decide habeas petitions “as law and
justice require.”3049 The remedies at their disposal include resentencing a peti
tioner3050 or granting a petitioner retrial on specific issues.3051 Release is a 
remedy of last resort that courts authorize only when states fail to comply with 
district court orders specifying other forms of relief.3052

late courts adequately developed material facts relating to claim of invalid in-court identification); Jen
sen v. Satran. 651 F.2d 605, 608 (8th Cir. 1981) (evidentiary hearing required when record contained no 
adequate findings of fact underlying finding of disciplinary violation by prisoner); Pride v. Estelle. 649 
F.2d 324, 326-27 (5th Cir. 1981) (evidentiary hearing required when new evidence creates substantial 
doubt whether petitioner competent at time of trial); Walker v. Solem, 648 F.2d 1188, 1191 (8th Cir. 
1981) (evidentiary hearing required to determine facts underlying petitioner’s effective assistance of 
counsel claim when material facts not adequately developed at state hearing); Harris v. Oliver, 645 F.2d 
327, 330 (5th Cir. 1981) (evidentiary hearing required when state made no written findings of fact and 
used incorrect legal standard, thus preventing habeas court from inferring underlying facts); Sober v. 
Crist, 644 F.2d 807, 810 (9th Cir. 1981) (per curiam) (evidentiary hearing required on petitioner’s 
claims of ineffective assistance of counsel and invalid guilty plea when state did not hold hearing on 
claims and claims not conclusively invalidated by record).

3047. See Vaughan v. Estelle, 671 F.2d 152, 153-54 (5th Cir. 1982) (habeas petitioner's right to rebut 
allegation of abuse of writ may require evidentiary hearing to afford opportunity to show that failure to 
include claims in earlier petition not intended to vex, harass, or delay).

3048. See Section 2254 Rules, supra note 1, rule 8(b)(1) (judge may designate magistrates to conduct 
evidentiary hearings, to submit proposed findings of fact, and to recommend disposition); Hinman v. 
McCarthy. 676 F.2d 343, 347 (9th Cir. 1982) (evidentiary hearings by magistrates do not violate princi
ples of federalism or comity). If either party objects to portions of the magistrate’s report, the district 
court is required to make a de novo determination of the disputed portions. 28 U.S.C. § 636(b)(1) 
(1976). This de novo determination requires the district court to make an independent assessment of 
the record of the proceedings before the magistrate. See Thompson v. Scurr, 668 F.2d 999, 1004 (8th 
Cir. 1982) (district judge should review actual transcript of evidentiary hearing rather than rely on 
magistrate’s summary); Moran v. Morris, 665 F.2d 900, 901 (9th Cir. 1981) (district judge must review 
full record of proceedings before magistrate when making de novo determination of disputed portions 
of magistrate’s report). Accordingly, the district court is not limited by the findings made by the magis
trate. See Smith v. Housewright, 667 F.2d 689, 694 (8th Cir. 1981) (district court did not abuse discre
tion by rejecting magistrate’s recommendations on basis of evidence developed in subsequent hearing).

A party who fails to object to a magistrate’s report may lose his right to an independent determina
tion of issues in the report. See Nettles v. Wainwright, 677 F.2d 404, 410 (5th Cir. 1982) (party who fails 
to object to magistrate’s findings loses right to de novo review of claims by district court; adequate 
notice of this consequence necessary); Weir v. Fletcher, 658 F.2d 1126, 1127 n. 1 (6th Cir. 1981) (state's 
failure to object to magistrate’s finding results in loss of right to raise issue on appeal), rev'd on other 
grounds, 102 S. Ct. 1309 (1982).

3049. 28 U.S.C. § 2243 (1976); cf. Rutledge v. Sunderland, 671 F.2d 377, 382 (10th Cir. 1982) 
(habeas petitioner not entitled to attorneys’ fees unless state acted wantonly or in bad faith): Dobbert v. 
Strickland, 670 F.2d 938, 940 (5th Cir. 1982) (per curiam) (habeas petitioner’s imminent execution 
stayed when merits could not be satisfactorily considered prior to execution); White v. Sowders. 644 
F.2d 1177, 1185 (6th Cir. 1980) (conviction vacated if hearing de novo determines state juvenile court’s 
waiver of jurisdiction failed to comply with due process), cert, denied, 454 U.S. 853 (1981).

3050. See Bryson v. Alabama, 634 F.2d 862, 865 (5th Cir. 1981) (erroneous admission of prior crimi
nal acts did not warrant release because evidence of guilt overwhelming; remanded for resentencing 
because consideration of such evidence in sentencing fundamentally unfair). But cf. Safrit v. Garrison. 
623 F.2d 330, 332 (4th Cir. 1980) (although illegal sentence may be corrected even when correction 
results in longer confinement, petitioner released because resentencing violated double jeopardy 
clause).

3051. See Albuquerque v. Bara, 628 F.2d 767, 775 (2d Cir. 1980) (district court ordered to make 
factual findings and conclusion of law regarding disparity between composition of venire and commu
nity from which drawn).

3052. See Barnes v. Jones, 665 F.2d 427, 436 (2d Cir. 1981) (release granted only if state does not 
permit petitioner to appeal from invalid conviction); Eaton v. Holbrook, 671 F.2d 670, 673 (1st Cir.
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In order to ease crowded dockets, federal appellate courts require petitioners 
to certify probable cause to appeal3053 and to comply with civil deadlines.3054 
An appellate court will not set aside a district court’s factual finding in a fed
eral habeas corpus case unless it is clearly erroneous.3055 An appellate court 
may substitute its judgment for that of the district court, however, on conclu
sions of law.3056 In general, appellate courts address only those issues 
presented to the district court.3057

1982) (error to grant petitioner release on bail while habeas petition pending); cf. Ruiz v. Cady, 660 
F.2d 337. 341 (7th Cir. 1981) (abuse of discretion to enter default judgment for petitioner when state 
fails to file timely transcript of petitioner’s trial).

When a habeas writ is granted, the most common disposition is discharge of the prisoner pending 
retrial within a reasonable time. See Wright, Miller, & Cooper, supra note 1, § 4268, at 713-14.

3053. 28 U.S.C. § 2253 (1976); see McCarthy v. Harper, 449 U.S. 1309, 1310-11 (1981) (Rehnquist, 
Circuit Justice) (court of appeals prohibited from entertaining habeas petition absent issuance of prob
able cause certificate); Clements v. Wainwright, 648 F.2d 979. 980-81 (5th Cir. 1981) (per curiam) (certi
fication that appeal taken “in good faith” does not satisfy requirement that district court certify 
probable cause to appeal); cf. Booker v. Wainwright, 675 F.2d 1150, 1151-52 (11th Cir. 1982) (court of 
appeals grants certificate and stays execution to review substantive issues when unclear whether district 
court granted certificate of probable cause to appeal and petitioner’s execution scheduled in two days); 
Herrera v. Payne. 673 F.2d 307, 308 (10th Cir. 1982) (per curiam) (district court must provide statement 
of reason for denial of certificate of probable cause to appeal).

3054. The Federal Rules of Civil Procedure may be applied in habeas proceedings in appropriate 
circumstances to the extent that they do not conlflict with the rules governing habeas actions. Section 
2254 Rules, supra note 1, rule 11; Browder v. Director, Dep’t of Corrections, 434 U.S. 257, 265 n.9 
(1978). Similarly, the Federal Rules of Appellate Procedure apply to appeals from the disposition of 
habeas petitions. Under appellate rule 4(a), the 30-day time limit for appeal may be tolled by a timely 
motion for new trial under Federal Rule of Civil Procedure 59 or a motion to amend judgment under 
rule 52(b). Browder v. Director. Dep’t of Corrections. 434 U.S. at 265 n.9; see also Barksdale v. Black
burn. 670 F.2d 22, 23-24 (5th Cir.) (per curiam) (thirty-day period for appeal runs from date district 
court enters judgment, not day judgment filed), cert, denied, 102 S. Ct. 2912 (1982); Ryals v. Estelle, 661 
F.2d 904, 905-06 (5th Cir. 1981) (per curiam) (thirty-day limit on filing of appeal strictly enforced; 
district court’s issuance of certificate of probable cause to appeal after 30-day period cannot be con
strued as finding of excusable neglect); Birl v. Estelle, 660 F.2d 592, 593 (5th Cir. 1981) (per curiam) 
(pro se petitioner who fails to comply with 30-day limit receives no special consideration).

3055. Maxwell v. Sumner, 673 F.2d 1031, 1036 (9th Cir. 1982) (findings that petitioner’s trial behav
ior not outlandish and that motion to proceed pro se not interposed for delay, not clearly erroneous); 
United States ex rel. Ross v. Franzen. 668 F.2d 933, 938 (7th Cir. 1982) (deference to state courts 
unsupportable finding overturned as clearly erroneous). But cf. Thompson v. Scurr, 668 F.2d 999, 1004 
(8th Cir. 1982) (when district court erroneously relied on magistrate’s summary, court of appeals made 
own findings of fact after reviewing complete record of proceedings before magistrate).

3056. Baker v. Metcalfe, 633 F.2d 1198, 1201 (5th Cir. 1981) (clearly erroneous standard not applica
ble to review of double jeopardy clause issue because conclusion of law).

Disagreement exists among the circuits whether effectiveness of counsel findings are conclusions of 
law or findings of fact. Compare Satchell v. Cardwell, 653 F.2d 408, 411 (9th Cir. 1981) (clearly errone
ous standard applicable to court's finding on defense attorney competence), cert, denied, 102 S. Ct. 1026 
(1982) with Hawkman v. Parratl, 661 F.2d 1161, 1168-71 (8th Cir. 1981) (clearly erroneous standard 
applicable only to facts underlying effectiveness of counsel claim) and Washington v. Watkins, 655 
F.2d 1346. 1354 (5th Cir. 1981) (clearly erroneous standard not applicable to review of effectiveness of 
counsel because mixed question of law and fact), cert, denied, 102 S. Ct. 2021 (1982). See supra_note 
3039 and accompanying text (discussing presumptions of correctness and questions of law and fact).

3057. See Nettles v. Wainwright, 677 F.2d 404. 410 (5th Cir. 1982) (no challenge to magistrates 
report on appeal when no objection before district court); Sparkman v. Estelle, 672 F.2d 559, 560 n. 
(5th Cir 1982) (allegations presented to district court, but not raised on appeal, deemed waived); Mc- 
Gahee v. Massey, 667 F.2d 1357, 1361 n.10 (11th Cir. 1982) (improper comment on past conations 
claim not considered on appeal because not raised in habeas petition); Holiday v. Wyrick. 663 F.2d 789. 
790 (8th Cir. 1981) (claim of ineffective assistance of appellate counsel, without also claiming ineffective 
assistance of trial counsel, not construed on appeal to include such claim).
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VI. Prisoners’ Rights

Lawful imprisonment may deprive convicted prisoners and pretrial detain
ees of certain rights.3058 It may not, however, withdraw all constitutional pro
tection.3059 Although federal courts are reluctant to interfere with the internal 
administration of prisons,3060 they will intervene to remedy violations of pris
oners’ constitutional rights.3061

Procedural Aspects of Prisoners’ Suits. Federal prisoners may sue di
rectly under the Constitution for relief from alleged violations of their 
rights.3062 State prisoners may enforce their constitutional rights by bringing

3058. See Vitek v. Jones, 445 U.S. 480, 493 (1980) (conviction and sentencing deprives person of full 
personal liberty); Bell v. Wolfish, 441 U.S. 520, 535 (1979) (pretrial detainees and convicted prisoners 
do not have full range of freedoms available to unincarcerated individuals).

3059. Bell v. Wolfish. 441 U.S. 520, 545 (1979); see Bounds v. Smith, 430 U.S. 817, 821 (1977) (pris
oners retain right of access to courts); Estelle v. Gamble, 429 U.S. 97, 102-03 (1976) (prisoners retain 
right to freedom from cruel and unusual punishment); Wolff v. McDonnell. 418 U.S. 539, 555-56 (1974) 
(prisoners and pretrial detainees retain right to due process and access to courts); Cruz v. Beto. 405 U.S. 
319, 322 & n.2 (1972) (per curiam) (prisoners retain limited first amendment right to free exercise of 
religion); Lee v. Washington, 390 U.S. 333, 333-34 (1968) (per curiam) (prisoners retain right to equal 
protection); Montana v. Commissioner’s Court, 659 F.2d 19, 21 (5th Cir. 1981) (per curiam) (prisoners 
retain right to freedom from cruel and unusual punishment), cert, denied. 102 S. Ct. 1730 (1982); 
Lareau v. Manson, 651 F.2d 96, 103 (2d Cir. 1981) (prisoners lose only those rights inconsistent with 
realization of legitimate governmental objectives).

Prisoners may seek damages or equitable relief for nonconstitutional wrongs. See Bush v. Muncy, 
659 F.2d 402, 406 (4th Cir. 1981) (injunction and monetary relief available in action under Interstate 
Agreement on Detainers), cert, denied, 102 S. Ct. 1259 (1982); Gale v. United States Dep’t of Justice. 
Fed. Bureau of Prisons, 628 F.2d 224, 226 (D.C. Cir. 1980) (damage action available under Privacy 
Act), cert, denied, 102 S. Ct. 389 (1981).

3060. See Rhodes v. Chapman, 452 U.S. 337, 352 (1981) (courts defer to prison officials' determina
tion of best response to overcrowding; courts do not assume insensitivity to Constitution or goals of 
rehabilitation); Bell v. Wolfish, 441 U.S. 520, 539 (1979) (courts defer to prison administrators’ adoption 
and implementation of prison policies needed to ensure order, discipline, and security); Hoptowit v. 
Ray, 682 F.2d 1237, 1246 (9th Cir. 1982) (federal court should intervene only to extent necessary to 
eradicate constitutional violations); Goff v. Menke, 672 F.2d 702, 705 (8th Cir. 1982) (federal court 
inappropriate forum to review or mandate prison administrative details or requirements); Gorham v. 
Hutto, 667 F.2d 1146, 1148 (4th Cir. 1981) (application of due process safeguards to interstate transfers 
of prisoners inappropriately involves judiciary in discretionary decisions of prison officials); Peck v. 
Hoff, 660 F.2d 371, 373 (8th Cir. 1981) (per curiam) (courts defer to prison officials' determination of 
prisoners’ trustee status and job assignments); Lareau v. Manson, 651 F.2d 96, 110 (2d Cir. 1981) (ab
sent constitutional violation, courts without authority to determine best response to increased prison 
population).

3061. See Hutto v. Finney, 437 U.S. 678, 687 (1978) (comprehensive district court order correcting 
numerous constitutional violations justified in view of inadequate compliance with court's previous 
orders); Bounds v. Smith, 430 U.S. 817, 832-33 (1977) (district court order requiring provision of legal 
research facilities for inmates not excessive interference with prison administration); Ruiz v. Estelle. 
679 F.2d 1115, 1152 (5th Cir. 1982) (approval of injunction against prison's failure to provide prisoners 
adequate exercise in violation of eighth amendment ban on cruel and unusual punishment not exces
sive interference); see also Blake v. Hall, 668 F.2d 52, 59 (1st Cir. 1981) (remand to determine whether 
extremely unsanitary conditions constitutes cruel and unusual punishment), cert, denied, 102 S. Ct. 2257 
(1982); Lareau v. Manson, 651 F.2d 96, 110-11 (2d Cir. 1981) (remand to implement court plan of 
temporary double bunking needed to alleviate overcrowding in violation of eighth amendment).

3062. See Carlson v. Green, 446 U.S. 14. 18-19 (1980) (damage action available under eighth 
amendment when federal prisoner died because of alleged improper medical treatment); Bivens v. Six 
Unknown Named Agents, 403 U.S. 388, 397 (1971) (damage action available under fourth amendment 
when federal agents conducted warrantless search without probable cause); Milhouse v. Carlson. 652 
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suit in federal court under section 1983 of the Civil Rights Act of 1871.3063 In 
addition, both federal and state prisoners, under certain circumstances, may 
petition for a writ of habeas corpus to challenge their confinement.3064

Writs of habeas corpus are the sole federal remedy available to state or fed
eral prisoners who challenge the fact or length of their confinement.3065 The 
Supreme Court has explicitly left open the issue, however, whether prisoners 
also may utilize habeas corpus to challenge the conditions of their confine
ment.3066 State prisoners must exhaust all adequate and available state reme
dies before seeking habeas relief.3067 Federal prisoners, however, may petition 
for habeas relief at any time.3068

F.2d 371, 374 (3d Cir. 1981) (damage action available under first amendment when prison officials 
interfered with leadership of religious sect).

The Supreme Court has stated that only two situations will defeat a direct constitutional action: (1) 
when judicially created remedies are inappropriate; and (2) when Congress expressly declares that an 
equally effective federal statutory remedy is a substitute for a direct constitutional action. Carlson v 
Green, 446 U.S. 14, 18-19 (1980).

3063. 42 U.S.C. § 1983 (1976 & Supp. IV 1980); see Wakinekona v. Olim, 664 F.2d 708, 712 (9th Cir. 
1981) (complaint alleging denial of due process because prisoner in transfer proceedings denied in
dependent decision maker guaranteed by state statute states cause of action under § 1983), cert, granted, 
102 S. Ct. 2294 (1982); Gilday v. Boone, 657 F.2d 1, 2 (1st Cir. 1981) (complaint alleging denial of 
access to courts, cruel and unusual treatment, and deprivation of property without due process states 
cause of action under § 1983); Lareau v. Manson, 651 F.2d 96, 108 (2d Cir. 1981) (complaint alleging 
double bunking and other overcrowded prison conditions that violate eighth amendment states cause of 
action under § 1983); Jones v. Diamond, 636 F.2d 1364, 1367 (5th Cir.) (en banc) (complaint alleging 
unjustified interference with mail, cruel and unusual punishment, and overcrowded prison conditions 
states cause of action under § 1983), cert, denied, 453 U.S. 950 (1981). But see Parratt v. Taylor, 451 
U.S. 527, 543 (1981) (no action available under § 1983 because no due process violation when state tort 
law provides adequate remedy for negligent deprivation of property); Fiallo v. de Batista, 666 F.2d 729, 
733 (1st Cir. 1981) (no action available under § 1983 because no due process violation when Puerto 
Rico tort law provides adequate remedy for negligent loss of prisoner’s mail); Major v. Benton, 647 
F.2d 110, 113 (10th Cir. 1981) (no action under § 1983 because prison official’s negligence resulting in 
prisoner’s death not of constitutional magnitude).

3064. 28 U.S.C. §§ 2241-2255 (1976 & Supp. IV 1980).
3065. Preiser v. Rodríguez, 411 U.S. 475, 500 (1973); see Stevens v. Heard, 674 F.2d 320, 323-24 (5th 

Cir. 1982) (per curiam) (habeas corpus sole action for expungement of detainers, promotion to trustee 
status, and grant of good time credits because all have effect of shortening prison sentence); Taylor v. 
Kavanagh, 640 F.2d 450, 451 (2d Cir. 1981) (habeas corpus sole remedy for prisoner seeking release 
because of alleged violation of plea agreement).

3066. Bell v. Wolfish, 441 U.S. 520, 526 n.6 (1979).
The circuit courts have reached different conclusions regarding the use of a writ of habeas corpus to 

challenge conditions of confinement. Compare Albers v. Ralston, 665 F.2d 812, 815 (8th Cir. 1981) 
(habeas relief available to challenge conditions of confinement only when they substantially infringe 
constitutional rights) and Wheeler v. United States, 640 F.2d 1116, 1119 (9th Cir. 1981) (habeas relief 
available to prisoner challenging order prohibiting prisoner from communicating with certain individu
als) with United States ex rel. Hoover v. Franzen, 669 F.2d 433, 437 (7th Cir. 1982) (habeas relief not 
available to prisoner challenging conditions alleged to violate only state law) and Kenner v. Martin, 648 
F.2d 1080, 1081 (6th Cir. 1981) (per curiam) (habeas relief not available to prisoner challenging classifi
cation system and eligibility for rehabilation programs).

3067. 28 U.S.C. § 2254(b) (1976 & Supp. IV 1980); see Preiser v. Rodriquez, 411 U.S. 475, 489 (1973) 
(dismissing habeas petition that challenged deprivation of good time credits when prisoner had not 
exhausted state remedies); Strader v. Allsbrook, 656 F.2d 67, 67-68 (4th Cir. 1981) (per curiam) (dis
missing habeas petition because state remedies not exhausted when prisoner had not petitioned state 
supreme court for review of his claim, notwithstanding state argument to the contrary); White v. Wy
rick, 651 F.2d 597, 599 (8th Cir. 1981) (per curiam) (dismissing habeas petition because state remedies 
not exhausted, despite proper pursuit of state habeas petition, when new issues raised in federal habeas 
proceeding); Tarter v. Hury, 646 F.2d 1010, 1012 (5th Cir. 1981) (dismissing habeas petition because 
state remedies not exhausted when prisoner never sought state relief); cf. Maxwell v. Sumner, 673 F.2d 
1031, 1035 n.2 (9th Cir. 1982) (state remedies exhausted when prisoner raised issue before state trial 
court and court of appeals, and petitioned state supreme court).

3068. 28 U.S.C. § 2255 (1976 & Supp. IV 1980).
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Actions under section 1983, in contrast to habeas corpus petitions, generally 
do not require state prisoners to exhaust state remedies.3069 The Supreme 
Court, however, has held that a section 1983 action that challenges the fact or 
length of confinement and therefore should have been brought as a habeas 
corpus action will be treated as if it were a habeas petition.3070 Such actions, 
therefore, will require the exhaustion of state remedies.3071 When a state pris
oner seeks remedies other than earlier or immediate release, however, a section 
1983 action is appropriate and no exhaustion requirement applies.3072

Last term the Supreme Court in Parratt v. Tailor3013 held that a state pris
oner had no claim under section 1983 for prison officials’ negligent deprivation 
of the prisoner’s property.3074 The Court held that the availability of a state 
tort remedy adequate to redress his loss precluded the prisoner’s claim that his 
property was taken without due process of law.3075

3069. Houghton v. Shafer, 392 U.S. 639, 640-41 (1968) (per curiam); see Gilday v. Boone, 657 F.2d 1, 
2 (1st Cir. 1981) (no exhaustion of state remedies required because § 1983 proper basis for challenging 
segregated confinement); Richardson v. Fleming, 651 F.2d 366, 373 (5th Cir. 1981) (no exhaustion of 
state remedies required because § 1983 proper basis for challenging adequacy of representation and 
deprivation of personal belongings); Weaver v. Wilcox, 650 F.2d 22, 26 (3d Cir. 1981) (no exhaustion of 
state remedies required because § 1983 proper basis for alleging denial of access to courts and cruel and 
unusual treatment).

A court may, however, continue for up to 90 days an action brought pursuant to § 1983 by an adult 
convicted of a crime and thereby incarcerated. The court may do so if “appropriate” and in the “inter
ests of justice” for the purpose of requiring exhaustion of “such plain, speedy, and effective administra
tive remedies as are available.” 42 U.S.C. § 1997e(a)( 1) (Supp. IV 1980). The court may require such 
exhaustion only when the available administrative remedies comply with standards prescribed by the 
statute. Id. § 1997e(a)(2).

The Supreme Court this term in Patsy v. Board of Regents, 102 S. Ct. 2557 (1982), expressly limited 
this exhaustion requirement to actions to which § 1997e would apply. Id. at 2565-66. In refusing to 
sanction a judicially imposed exhaustion requirement for other § 1983 actions, the Court noted that the 
purpose of § 1997e was to stimulate development of appropriate grievance mechanisms. Id. at 2566. 
Judicial discretion to require exhaustion generally would deprive the states of incentives to adopt such 
procedures because prisoner § 1983 cases could be diverted to state administrative remedies. Id.

3070. Preiser v. Rodriguez, 411 U.S. 475, 500 (1973).
3071. See id. (section 1983 action seeking restoration of good time credits, which would result in 

early or immediate release, tantamount to habeas corpus petition and requires exhaustion of state reme
dies). The Fifth Circuit, applying Preiser, this term dismissed a § 1983 action seeking early or immedi
ate release when the prisoner failed to exhaust state administrative remedies. See Richardson v. 
Fleming, 651 F.2d 366, 373 (5th Cir. 1981) (complaint filed under § 1983 alleging ineffective assistance 
of counsel requires exhaustion of state remedies because could lead to prisoner’s release).

3072. Wolff v. McDonnell, 418 U.S. 539, 554-55 (1974); see Preiser v. Rodriguez, 411 U.S. 475. 494, 
498-99 (1973) (action seeking damages for alleged deprivation of good time credits proper without 
exhausting state remedies because prisoner seeks monetary award rather than immediate or more 
speedy release); Delaney v. Giarrusso, 633 F.2d 1126, 1128 (5th Cir. 1981) (action seeking damages for 
use of excessive force proper without exhausting state remedies; action under fourth amendment chal
lenging state court conviction improper without exhausting state remedies because habeas corpus 
proper basis for relief); Fulford v. Klein, 529 F.2d 377, 381 (8th Cir. 1976) (action seeking damages for 
withholding exculpatory evidence at trial improper while appeal pending; exhaustion of state remedies 
required when action challenges constitutionality of state court conviction). See generally Davis v. 
Rendell, 659 F.2d 374, 377-78 (3d Cir. 1981) (discussing lower courts’ narrow reading of Wolff and 
Preiser).

3073. 451 U.S. 527 (1981).
3074. Id. at 543.
3075. Id. at 544. Justice Blackmun, in a concurring opinion joined by Justice White, sought to nar

row the decision. Id. at 545 (Blackmun, J., with White, J., concurring). Justice Blackmun limited the 
majority opinion to cases concerning the deprivation of property, excluding from its reach deprivations 
of life or liberty. Id. See generally Note, Civil Rights: The Supreme Court Finds New Ways to Limit 
Section 1983, 33 U. Fla. L. Rev. 776, 787 (1981) (discussing analytical difficulties posed by Parratt v. 
Taylor).
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Applying Parratt, the First Circuit this term held that an inmate alleging a 
deprivation of property due to a prison official’s negligence failed to state a 
lederai cause of action when Puerto Rico law provided a tort remedy.3076 This 
term, however, the Ninth Circuit in Wakinekona v. Olim30'11 interpreted Par- 
ratt narrowly, excluding from its reach section 1983 complaints based on al
leged deprivations of liberty.3078 Under this reasoning, deprivation of life or 
liberty may state a cause of action under section 1983.3079

Procedural impediments may preclude a prisoner from vindicating his 
rights. For example, the doctrines of res judicata and collateral estoppel may 
bar a prisoner’s suit.3080 Last term the Supreme Court va Allen v. McCurry™' 
held that collateral estoppel may apply to a section 1983 suit even if estoppel 
would foreclose all federal relief.3082 The Fourth Circuit this term in Prosise v. 
Haring™3 held that a state court judgment entered on a guilty plea does not 
collaterally estop a prisoner in a subsequent section 1983 action from raising 
an issue that was not actually litigated in the state action.3084

Statutes of limitations also may prevent a prisoner from obtaining judicial 
relief for alleged constitutional deprivations.3085 Federal courts apply state 
statutes of limitations to actions brought under section 1983 because no federal 
statute exists.3086 A prisoner’s voluntary, deliberate, and informed release of

3076. Fiallo v. de Batista, 666 F.2d 729, 733 (1st Cir. 1981) (no due process claim available under 
§ 1983 because Puerto Rico tort law provides adequate procedural remedy for negligent loss of pris
oner’s mail); see Franklin v. Oregon State Welfare Div., 662 F.2d 1337, 1345 (9th Cir. 1981) (no due 
process claim available under § 1983 because state law provides adequate remedy when court disposed 
of prisoner’s real property after prisoner failed to attend hearing because of prison officials’ negligent 
failure to release him); Wright v. Dallas County Sheriff Dep’t., 660 F.2d 623, 626 (5th Cir. 1981) (per 
curiam) (no due process claim available under § 1983 when state remedy available for prisoner alleging 
negligent loss of property); cf. Madyun v. Thompson, 657 F.2d 868, 873 (7th Cir. 1981) (prison official’s 
intentional reduction of stipends for work assignments may state cause of action under § 1983 because 
no state remedy available).

3077. 664 F.2d 708 (9th Cir. 1981), c<?rz. granted, 102 S. Ct. 2494 (1982).
3078. Id. at 715. The court cited Justice Blackmun’s concurring opinion, which limited the Parratt 

holding to deprivations of property. Id. ; see supra note 3075 (discussing the Blackmun concurrence).
3079. Parratt v. Taylor, 451 U.S. 527, 545 (1981) (Blackmun, J., concurring); Wakinekona v. Olim, 

664 F.2d 708, 715 (9th Cir. 1981), cert, granted, 102 S. Ct. 2294 (1982).
3080. See Allen v. McCurry. 449 U.S. 90, 94 (1980) (federal courts traditionally apply collateral 

estoppel and res judicata in § 1983 actions); Boyer v. Riley, 675 F.2d 185, 186 (8th Cir. 1982) (per 
curiam) (collateral estoppel inapplicable to prisoner’s damage suit until appellate procedures ex
hausted); Seltzer v. Ashcroft, 675 F.2d 184, 185 (8th Cir. 1982) (per curiam) (same); Prosise v. Haring, 
667 F.2d 1133, 1137-38 (4th Cir. 1981) (collateral estoppel inapplicable to prisoner’s civil rights action 
when issue not actually litigated in earlier proceedings); Madyun v. Thompson, 657 F.2d 868, 871 (7th 
Cir. 1981) (collateral estoppel inapplicable when prisoners denied representation or participation in 
earlier proceedings); Richardson v. Fleming, 651 F.2d 366, 374 (5th Cir. 1981) (collateral estoppel inap
plicable when constitutional violations not at issue in trial or held harmless by judge).

3081. 449 U.S. 90 (1981).
3082. Id. at 105. The Supreme Court ruled that because the language and legislative history of 

§ 1983 were silent on the question of a prisoner’s right to maintain a suit in federal court, collateral 
estoppel could preclude McCurry from challenging the legality of a search that he had previously 
litigated and lost in state court. Id. at 101-05.

3083. 667 F.2d 1133 (4th Cir. 1981).
3084. Id. at 1136-17.
3085. See Harris v. Baker, 670 F.2d 86, 87 (8th Cir. 1981) (per curiam) (state statute of limitations 

barred § 1983 action against police officer); cf. Franklin v. Webb, 653 F.2d 362, 364 (8th Cir. 1981) (per 
curiam) (remand for consideration of stay because statute of limitations for § 1983 action could toll 
prior to completion of habeas proceedings).

3086. Board of Regents v. Tomanio, 446 U.S 478, 483-84 (1980); see Harris v. Baker, 670 F.2d 86, 87 
(8th Cir. 1981) (per curiam) (state statute of limitations applies in prisoner’s § 1983 action). The Fifth 



1982] Project: Criminal Procedure 783

claims also can bar a section 1983 suit.* 3087 In Jones v. Taber3088 the Ninth 
Circuit this term held that the validity of a section 1983 release depends upon 
the individual’s understanding the nature of the remedies foregone.3089

and Eighth Circuits disagree on what state statute of limitations should govern § 1983 actions. In 
McMillian v. City of Rockmart, 653 F.2d 907 (5 th Cir. 1981) (per curiam), the Fifth Circuit ruled that 
the Georgia statute of limitations for personal injury suits applied in this § 1983 action and barred the 
prisoner’s damage claim for injuries resulting from his arrest. Id. at 910. The court explained that 
because § 1983 does not create substantive rights, the 20-year statute of limitations governing enforce
ment of statutory rights in § 1983 suits was inapplicable. Id. In contrast, the Eighth Circuit in Garman 
v. Foust, 668 F.2d 400 (8th Cir.), cez7. denied, 102 S. Ct. 2283 (1982), held that the Iowa general statute 
of limitations governed a § 1983 action that alleged fourth and fourteenth amendment violations. Id. at 
401. The court determined that because § 1983 is intended to serve a broad remedial purpose, the 
longer general statute of limitations should apply. Id. at 406.

3087. See Boyd v. Adams, 513 F.2d 83, 87-88 (7th Cir. 1975) (release of claims against officers for 
use of excessive force in exchange for agreement to drop charges not voluntary because given in inher
ently coercive context).

3088. 648 F.2d 1201 (9th Cir. 1981).
3089. Id. at 1203-04. The court remanded the prisoner’s suit, which alleged severe beatings by state 

officials, for consideration of such factors as the prisoner’s knowledge of the ramifications of release, his 
pro se status, and the plaintiffs outstanding sentence at the time of the release. Id. at 1204-06. The 
court drew an analogy to cases that involve waiver of rights under maritime law. Id. at 1203-04. In 
maritime cases, the shipowner affirmatively must prove that the claimant understood the nature of the 
remedies waived. Id. at 1203.

3090. See Gilday v. Boone, 657 F.2d 1, 3 (1st. Cir. 1981) (prisoner’s claim seeking to enjoin segre
gated detention moot after release from segregation); Brady v. Smith, 656 F.2d 466, 468 (9th Cir. 1981) 
(prisoner’s claims seeking injunctive relief for inadequate library, unsanitary conditions, and limited 
visitation rights moot after prisoner transferred and penitentiary converted to prison camp). But cf. 
Kincaid v. Rusk, 670 F.2d 737, 741-42 (7th Cir. 1982) (damage action against sheriff not moot when 
sheriff died because purpose of suit to recover relief from public entity for actions of its agents; injunc
tive action moot absent showing that new sheriff maintained similar policies); Stewart v. Winter, 669 
F.2d 328, 334 (5th Cir. 1982) (prospect of future release of class representative not valid ground for 
denying class certification); Madyun v. Thompson, 657 F.2d 868, 872 (7th Cir. 1981) (previous consent 
decree does not render current litigation moot when present action seeks relief beyond that previously 
granted).

A prisoner’s claim is not extinguished upon his death if a personal representative desires to maintain 
the appeal. See Fed. R. App. P. 43(a) (governing proceedings upon prisoner’s death); Gamble v. 
Thomas, 655 F.2d 568, 569 (5th Cir. 1981) (dismissal of complaint when no survivor of decedent
prisoner chose to continue prosecution).

3091. 102 S. Ct. 1181 (1982) (per curiam).
3092. Id. at 1183-84. Hunt sought to challenge the state constitutional provision that permitted bail 

to be denied for particular crimes on the basis of the eighth amendment prohibition of excessive bail. 
Id. at 1182. The Court ruled that upon his conviction of the sex offense charges, the plaintiff’s stake in 
this controversy terminated, and he no longer had a legally cognizable interest in the outcome of his § 
1983 action. Id. at 1184.

3093. Id. at 1183.
3094. Id. at 1183-84. In his dissent, Justice White argued that the majority improvidently dismissed

Federal courts will not consider a prisoner’s claim for injunctive relief if it 
has become moot by his release from prison.3090 3091 The Supreme Court this term 
in Murphy v. Hunt3mx held that a prisoner’s conviction mooted his eighth 
amendment challenge to a state constitutional provision that automatically de
nied bail to pretrial detainees held for specified offenses.3092 The Court in 
Hunt rejected the Eighth Circuit’s reasoning that the prisoner’s challenge to 
the provision fell within the “capable of repetition, yet evading review” excep
tion to the mootness doctrine.3093 Although it recognized the possibility that 
Hunt’s three convictions could be overturned on appeal, allowing him to apply 
once again for pretrial bail, the Court found nothing in the record to indicate 
that a reasonable expectation existed that the same controversy between the 
same parties would recur.3094
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Many prisoners seek access to court without benefit of counsel.3095 Courts 
hold prisoners’ pro se complaints to less stringent standards than formal plead
ings drafted by attorneys3096 and scrutinize them with special care.3097 Courts 
nevertheless will dismiss a pro se complaint that is patently frivolous.3098

the plaintiffs suit without considering that the unavailability of an opportunity for bail pending appeal 
might present a live case or controversy. Id. at 1185 (White, J., dissenting). Justice White advocated 
remanding the case to the district court for further examination of the mootness issue. Id. at 1186.

3095. See Turner, When Prisoners Sue: A Study of Prisoner Section 1983 Suits in the Federal Courts, 
92 Harv. L. Rev. 610, 610 (1979) (pro se plaintiffs account for large percentage of rapid increase in 
prisoners § 1983 suits).

3096. See Haines v. Kerner, 404 U.S. 519, 520 (1972) (per curiam) (prisoner’s pro se complaint held 
to less stringent pleading standards than complaint of prisoners represented by counsel); Montana v. 
Commissioner's Court, 659 F.2d 19, 21 (5th Cir. 1981) (per curiam) (same), cert, denied, 102 S.Ct. 1730 
(1982); cf. Bradley v. Coughlin, 671 F.2d 686, 689 (2d Cir. 1982) (although mischaracterized as “Motion 
for Leave to Take Interlocutory Appeal,” pro se plaintiffs notice of appeal adequate).

This term the Fourth Circuit, pursuant to its supervisory powers, suggested a better procedure for 
district courts to follow in advising pro se litigants of the steps they must take to avoid a summary 
judgment against them. Hummer v. Dalton, 657 F.2d 621, 625 (4th Cir. 1981). In the case of a pro se 
prisoner, courts should notify the prisoner that defendants have filed a motion to dismiss with affidavits 
and that the prisoner must file counter-affidavits within 15 days from the date of notice or risk summary 
judgment. Id. In addition, a specific statement of the time for appeal should accompany the notice. Id. 
Nevertheless, the court in Hummer held that a grant of summary judgment against the prisoner-plain
tiff under the current procedures was proper when the plaintiff intentionally failed to file counter
affidavits. Id. at 626.

3097. See Hughes v. Rowe, 449 U.S. 5, 10 (1980) (per curiam); (prisoner’s complaint should not be 
dismissed for failure to state claim unless apparent beyond doubt that plaintiff can prove no facts in 
support of claim which would entitle him to relief); Dreibelbis v. Marks, 675 F.2d 579, 581 (3d Cir. 
1982) (per curiam) (because probable facts might support prisoner’s claim, lower court improperly dis
missed suit alleging first amendment violations); Moawad v. Childs, 673 F.2d 850, 851-52 (5th Cir. 
1982) (because liberal construction of complaint stated justiciable claims, lower court improperly dis
missed pro se complaint alleging mail censorship, harassment by guard, and inadequate due process in 
classification decisions); Bradley v. Coughlin, 671 F.2d 686, 690 (2d Cir. 1982) (because damages not 
speculative, lower court improperly dismissed pro se complaint seeking money damages for time spent 
in special housing and for lost prison wages); Green v. Ferrell, 664 F.2d 1292, 1294 (Sth Cir. 1982) 
(because factual determinations made before consideration of merits limited to jurisdictional issues, 
lower court improperly dismissed class action brought by pro se plaintiff after affording pre-merits 
factual inquiry into substantiality of constitutional deprivations); Gilday v. Boone, 657 F.2d 1, 2 (1st 
Cir. 1981) (because pro se complaint could be read as § 1983 claim, lower court improperly dismissed 
complaint alleging violation of due process rights); Crisafi v. Holland, 655 F.2d 1305, 1309 (D.C. Cir. 
1981) (per curiam) (dismissal of pro se complaint not warranted simply because prisoner litigious); 
Stranger v. City of Santa Cruz, 653 F.2d 1257, 1258 (9th Cir. 1981) (because pro se complaint alleged 
actions that could provide basis for some of claims, lower court improperly dismissed complaint alleg
ing harassment, unauthorized surveillance, and arrest by police); Woodall v. Foti, 648 F.2d 268, 271-72 
(5th Cir. 1981) (per curiam) (because prisoner’s letters to judge could constitute amended complaint 
stating cause of action, lower court improperly dismissed pro se complaint alleging deliberate indiffer
ence to psychiatric needs). But cf. Williams v. Treen, 671 F.2d 892, 895 (5th Cir. 1982) (pro se pris
oner’s failure to file timely notice of appeal warrants dismissal).

3098. See Wiggins v. Rodríguez, 664 F.2d 812, 817 (10th Cir. 1981) (dismissal of pro se complaint 
proper because complaint failed to contain any factual allegations of unconstitutional conduct by 
prison official); Bryant v. Civiletti, 663 F.2d 286, 292 (D.C. Cir. 1981) (dismissal of pro se complaint 
proper because complainant claimed that statute required maximum sentence of 15 years when statute 
required minimum of 15 years); Kendrick v. Schnorbus, 655 F.2d 727, 729 (6th Cir. 1981) (per curiam) 
(summary judgment for state proper because prisoner alleged no facts that could possibly substantiate 
his conspiracy claim); Green v. Carlson, 653 F.2d 1022, 1022 (5th Cir.) (per curiam) (dismissal of pro se 
complaint proper because claims repetitious, frivolous, and malicious), cert, denied, 102 S. Ct. 484 
(1981); Gorham v. Banovetz, 652 F.2d 750, 751 (8th Cir. 1981) (per curiam) (dismissal of pro se com
plaint proper because no sufficient factual basis for claims); Green v. Carlson, 649 F.2d 285, 286 (5th 
Cir) (dismissal of pro se complaint proper because claims malicious and frivolous), cert, denied, 102 S. 
Ct. 646 (1981); Cunningham v. Ray, 648 F.2d 1185, 1186 (8th Cir. 1981) (per curiam) (dismissal of pro 
se complaint proper because no factual support for claim).

Although a prisoner’s claim may state a cognizable cause of action under § 1983, the prisoner also 
must have standing to bring suit. Courts consistently hold that an inmate does not have standing to sue
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In a prisoner’s suit, the court has discretion to appoint counsel for an indi
gent prisoner.* 3099 In addition, the court may award reasonable attorney’s fees 
to the prevailing party in a section 1983 action.3100 Plaintiffs may recover attor
ney’s fees only for time spent on issues on which they are successful.3101 Pro se 
plaintiffs are not entitled to attorney’s fees in section 1983 actions.3102

on behalf of fellow prisoners. See Weaver v Wilcox, 650 F.2d 22, 27-28 (3d Cir. 1981) (because pro se 
prisoner must allege “personal stake” in suit, released prisoner who brought suit on behalf of inmates 
presently incarcerated might not have standing; prisoner allowed to amend complaint to meet standing 
requirement).

3099. 28 U.S.C. § 1915(d) (1976 & Supp. IV 1980); see Maclin v. Freake, 650 F.2d 885, 889 (7th Cir. 
1981) (per curiam) (failure to appoint counsel improper when paraplegic prisoner unable to investigate 
crucial facts); White v. Walsh, 649 F.2d 560, 563 (8th Cir. 1981) (failure to appoint counsel improper 
when indigent plaintiff who files complaint stating colorable claim is incarcerated and unable to investi
gate or obtain evidence); see also Harris v. Cuyler, 664 F.2d 388, 391 (3d Cir. 1981) (remand to deter
mine whether dismissal appropriate when prisoner files false affidavit of income to be eligible for court- 
appointed counsel); cf. Wright v. Dallas County Sheriff Dep’t, 660 F.2d 623, 626 (5th Cir. 1981) (per 
curiam) (remand to determine whether failure to appoint counsel proper); Washington v. Estelle, 648 
F.2d 276, 281 (5th Cir. 1981) (magistrate may constitutionally exercise discretion over motions for ap
pointment of counsel), cert, denied, 102 S. Ct. 402 (1982).

3100. 42 U.S.C. § 1988 (1976 & Supp. IV 1980); see Powe v. City of Chicago, 664 F.2d 639, 652 (7th 
Cir. 1981) (attorney’s fees not compensable until plaintiff prevails on merits of § 1983 claim); Littlefield 
v. Deland, 641 F.2d 729, 733 (10th Cir. 1981) (attorney’s fees compensable pursuant to § 1988 in § 1983 
action); cf. Harrington v. DeVito, 656 F.2d 264, 269 (7th Cir. 1981) (attorney’s fees awarded after 
plaintiffs settled and remedial action taken by prison officials), cert, denied, 102 S. Ct. 1621 (1982). The 
government must establish the lower court’s abuse of discretion to overturn the award of attorney’s fees. 
Stewart v. Rhodes, 656 F.2d 1216, 1217 (6th Cir. 1981) (per curiam), cert, denied, 102 S. Ct. 1617 (1982).

This term the Ninth Circuit held that a federal district court has the authority under § 1988 to award 
attorney’s fees for services performed in state court. Bartholomew v. Watson, 665 F.2d 910, 914 (9th 
Cir. 1982). The court stated that award of attorney’s fees for legal work done in state court to vindicate 
rights under § 1983 ensures enforcement of the civil rights laws. Id. at 914.

3101. See Miles v. Sampson, 675 F.2d 5, 8 (1st Cir. 1982) (district court properly compensated attor
ney solely for time spent on successful issue); Bonner v. Coughlin, 657 F.2d 931, 936 (7th Cir. 1981) (per 
curiam) (time spent on unsuccessful rehearing not compensable); cf. Bartholomew v. Watson, 665 F.2d 
910, 914 (9th Cir. 1982) (remand to determine amount of time spent solely on prevailing issues).

3102. See Wright v. Crowell, 674 F.2d 521, 522 (6th Cir. 1982) (per curiam) (pro se litigant not 
entitled to attorney’s fees under § 1988). But see Jones v. Diamond, 636 F.2d 1364, 1381-82 (5th Cir.) 
(en banc) (pro se prisoner awarded attorney’s fees pursuant to § 1988 on grounds that pro se plaintiffs 
require assistance of expert testimony), cert, denied, 453 U.S. 950 (1981).

Last term the Supreme Court held that a court has discretion to award attorney’s fees against a 
prisoner-plaintiff in a § 1983 action if the plaintiff's claims were groundless. Hughes v. Rowe, 449 U.S. 
5, 14 (1980) (per curiam); see Flint v. Haynes, 651 F.2d 970, 974 (4th Cir. 1981) (affirming costs assessed 
against civil rights litigants proceeding in forma pauperis because claims meritless), cert, denied, 102 S. 
Ct. 1081 (1982). The Court in Hughes, however, limited its holding by stating that courts rarely should 
award such fees because prisoners cannot be expected to identify groundless or frivolous claims. 449 
U.S. at 14-15.

3103. See Stump v. Sparkman, 435 U.S. 349, 355-56 (1978) (judge may invoke affirmative defense of 
immunity). Some officials enjoy absolute immunity because of the protection afforded to those that 
participate in the judicial process; other defendants enjoy immunity because they do not act under color 
of state law. Compare Imbler v. Pachtman, 424 U.S. 409, 430-31 (1976) (state prosecutor acting within 
scope of duties has absolute immunity from § 1983 actions) and Black v. Bayer, 672 F.2d 309, 320-21 
(3d Cir. 1982) (private investigator employed by public defender has absolute immunity from liability 
under § 1983) with Polk County v. Dodson, 102 S. Ct. 445, 454 (1981) (public defender immune from 
§ 1983 suit because he represents client, not state, and thus not acting under color of state law) and 
Black v. Bayer, 672 F.2d 309, 314 (3rd Cir. 1982) (private attorneys immune from § 1983 suit when not 
acting under color of state law).

3104. See Stump v. Sparkman, 435 U.S. 349, 356-57 (1978) (judge has absolute immunity from lia-

Immunity Defenses to Prisoners’ Suits. The affirmative defense of im
munity from liability may prevent a prisoner from obtaining judicial relief for 
alleged constitutional deprivations.3103 Judges,3104 prosecutors,3105 and wit
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nesses,3106 have absolute immunity from liability for acts performed in the exe
cution of their official duties.

A defense based on qualified immunity also may prevent a prisoner from 
obtaining relief. Qualified immunity protects an individual from liability for 
official acts performed in good faith.3107 Government supervisory officials,3108 
police officers,3109 and prison officials3110 have been granted immunity under 
this theory. A state official with qualified immunity, however, may be liable

bility even if actions are erroneous, malicious, or in excess of authority; immunity forfeited only when 
acts clearly beyond jurisdiction); Beard v. Udall, 648 F.2d 1264, 1269 (9th Cir. 1981) (per curiam) 
(judge has absolute immunity from liability for alleged failure to adhere to procedural rules; judge not 
immune from liability for alleged conspiracy with prosecutor); Tarter v. Hury, 646 F.2d 1010, 1013-14 
(5th Cir. 1981) (judge has absolute immunity from liability for alleged failure to provide effective assis
tance of counsel, speedy trial, and fair grand jury proceedings, and to protect against coercion of guilty 
pleas).

3105. See Imbler v. Pachtman, 424 U.S. 409, 430-31 (1976) (state prosecutor acting within scope of 
duties has absolute immunity from § 1983 actions); Price v. Moody, 677 F.2d 676, 678 (8th Cir. 1982) 
(prosecutor not immune from allegations that prisoner jailed without lights, ventilation, bedding, or 
food); Beard v. Udall, 648 F.2d 1264, 1271 (9th Cir. 1981) (per curiam) (prosecutor not immune from 
suit alleging baseless charge filed against prisoner to further prosecutor’s private interest); Tarter v. 
Hury, 646 F.2d 1010, 1012-13 (5th Cir. 1981) (prosecutors do not enjoy absolute immunity from equita
ble claims); cf. Davis v. Rendell, 659 F.2d 374, 378 (3d Cir. 1981) (remand to district court to determine 
whether prosecutor immune from suit alleging failure to expeditiously process prisoner’s case).

The Fifth Circuit this term in Richardson v. Fleming, 651 F.2d 366 (5th Cir. 1981), stated that a 
private attorney who is named as coconspirator with a prosecutor does not enjoy immunity from a 
§ 1983 action, even if the prosecutor is immune from suit. Id. at 371.

3106. See Franklin v. Oregon State Welfare Div., 662 F.2d 1337, 1345 (9th Cir. 1981) (court ap
pointed psychiatrist testifying at trial absolutely immune from § 1983 suit).

This term in Charles v. Wade, 665 F.2d 661 (5th Cir. 1982), the Fifth Circuit held that a police 
officer, who generally has only a qualified immunity, enjoys absolute immunity from liability under 
§ 1983 when testifying at trial. Id. at 666. In contrast, the Sixth Circuit and the District of Columbia 
Circuit have held that public officials, including police officers, are entitled to only qualified immunity 
when testifying at trial within the scope of their duties. See Briggs v. Goodwin, 569 F.2d 10, 20-21 
(D.C. Cir. 1977) (alleged perjury of prosecutor constituted act of investigation, not advocacy, and, 
therefore, prosecutor not absolutely immune), cert. denied, 437 U.S. 904 (1978); Hilliard v. Williams, 
516 F.2d 1344, 1349-50 (6th Cir. 1975) (criminal investigator not immune from § 1983 action for false 
testimony), vacated on other grounds, 424 U.S. 961 (1976), ¿/jCd on remand, 540 F.2d 220 (6th Cir. 1976) 
(per curiam).

3107. See Procunier v. Navarette, 434 U.S. 555, 561-62 (1978) (prison officials that performed in 
good faith and in course of duty immune from § 1983 suit). The Supreme Court in Scheuer v. Rhodes, 
416 U.S. 232 (1974), articulated factors to consider in determining the extent of the qualified immunity. 
Id. at 247-48. The Court noted that the immunity depends upon the amount of discretion exercised by 
the official, the responsibility of the position, and the circumstances as they reasonably appeared at the 
time of the challenged act. Id.

3108. See Dellums v. Powell, 660 F.2d 802, 807 (D.C. Cir. 1981) (chief of police enjoys qualified 
immunity for official acts performed in good faith); Bush v. Muncy, 659 F.2d 402, 414 (4th Cir. 1981) 
(correctional facility supervisor acting in good faith immune from liability for alleged improper imple
mentation of Interstate Agreement on Detainers), cert, denied, 102 S. Ct. 1259 (1982); Beard v. Udall, 
648 F.2d 1264, 1272 (9th Cir. 1981) (per curiam) (sheriff immune if investigation conducted in good 
faith); Tarter v. Hury, 646 F.2d 1010, 1013 (Sth Cir. 1981) (court clerks entitled to absolute immunity 
from liability arising from acts specifically required under court order or judge's direction and qualified 
immunity from liability for other acts).

3109. See Street v. Cherba, 662 F.2d 1037, 1039-40 (4th Cir. 1981) (police detectives immune because 
they acted in good faith belief that transportation of plaintiff across state lines proper); Barker v. Nor
man, 651 F.2d 1107, 1129 (5th Cir. 1981) (police officer immune because he acted on good faith belief 
that seizure of evidence within his discretionary authority).

3110. See Layne v. Vinzant, 657 F.2d 468, 482 (1st Cir. 1981) (prison superintendent immune be
cause no evidence of willful indifference to proper medical treatment for prisoner); Wölfel v. Sanborn, 
666 F.2d 1005. 1007 (6th Cir.) (state parole officers not immune when parolee imprisoned for 27 days 
without preliminary hearing), cert, denied, 102 S. Ct. 3476 (1982). 



1982] Project: Criminal Procedure 787

for damages under section 1983 if he contravened clearly established law3111 or 
acted with malicious intent to cause deprivation of a prisoner’s constitutional 
rights.3112

If the defendant in a section 1983 action did not act under color of state 
law,3113 a federal court has no power to entertain a suit against him.3114 This 
term in Polk County v. Dodson3"5 the Supreme Court resolved a dispute 
among the circuit courts over the question whether public defenders act under 
color of state law within the meaning of section 1983.3116 Employing a func
tional test, the Court held that public defenders do not act under color of state 
law when they perform the traditional role of counsel to criminal defend
ants.3117 The Supreme Court rejected the Eighth Circuit’s reasoning that pub-

3111. See Williams v. Treen, 671 F.2d 892, 901 (5th Cir. 1982) (lower court improperly dismissed 
suit alleging prison officials knowingly denied medical treatment in violation of clearly established 
law); Stewart v. Winter, 669 F.2d 328, 332-33 (5th Cir. 1982) (lower court improperly dismissed claim 
against state officials alleging cruel and unusual conditions even though officials incapable of remedy
ing violations); Maxwell v. Mason, 668 F.2d 361, 364-65 (8th Cir. 1981) (state prison officials may not 
be immune when prisoner placed in isolation cell lacking basic necessities mandated by law); Bush v. 
Muncy, 659 F.2d 402, 414 (4th Cir. 1981) (lower court improperly dismissed prisoner’s suit against state 
officials that committed clear violation of Interstate Agreement on Detainers in failing to notify author
ities of transfer across state lines), cert. denied, 102 S. Ct. 1259 (1982); Villanueva v. George, 659 F.2d 
851, 854-55 (8th Cir. 1981) (en banc) (prison officials not immune if they had knowledge that conditions 
of confinement violated pretrial detainees’ rights); Jackson v. Mississippi, 644 F.2d 1142, 1146 (5th Cir. 
1981) (prison official not immune if armed inmate-guards inadequately screened in violation of settled 
law); cf. Chavis v. Rowe, 643 F.2d 1281, 1288-89 (7th Cir. 1981) (prison officials not immune from 
liability for violations of their own regulations).

3112. See Procunier v. Navarette, 434 U.S. 555, 561-62 (1978) (prison official not immune from 
liability for official acts when motivated by malicious intent to deprive prisoner of constitutional rights); 
Wade v. Haynes, 663 F.2d 778, 781-83 (8th Cir. 1981) (prison official not immune if intentionally and 
maliciously placed prisoner in cell with violent and dangerous inmates); Logan v. Shealey, 660 F.2d 
1007, 1013-14 (4th Cir. 1981) (prison official not immune if strip search conducted in public view); cf. 
Pearl v. Dobbs, 649 F.2d 608, 609 (8th Cir. 1981) (per curiam) (although doctrine of respondeat supe
rior inapplicable in § 1983 suits, action may be maintained against prison officials that inadequately 
train subordinates when injury to inmates results).

3113. The Supreme Court has enunciated at least two definitions of the phrase “under color of state 
law” for purposes of maintaining § 1983 suits. In United States v. Classic, 313 U.S. 299 (1941), the 
Supreme Court defined the phrase as “[m]isuse of power, possessed by virtue of state law and made 
possible only because the wrongdoer is clothed with the authority of state law.” Id. at 326. In Adickes 
v. S.H. Kress & Co., 398 U.S. 144 (1970), the Court declared that “[t]o act ‘under color’ of law does not 
require that the accused be an officer of the State. It is enough that he is a willful participant in joint 
activity with the State or its agents.” Id. at 152. The Court this term employed the Classic definition in 
Polk County v. Dodson, 102 S. Ct. 445 (1981), stating that a public defender does not act under color of 
state law when performing the lawyer’s traditional function as counsel. Id. at 453.

3114. See Franklin v. Oregon State Welfare Div., 662 F.2d 1337, 1345 (9th Cir. 1981) (appointed 
counsel immune from § 1983 suits because not acting under color of state law); Chambers v. Kaplan, 
648 F.2d 1193, 1194 (8th Cir. 1981) (per curiam) (same). But cf. Richardson v. Fleming,651 F.2d 366, 
371 (5th Cir. 1981) (private attorney may be liable for damages in § 1983 suit alleging conspiracy with 
state officials); White v. Walsh, 649 F.2d 560, 562 (8th Cir. 1981) (public defender not immune from 
§ 1983 suit alleging conspiracy with prosecutor to ensure all white jury).

3115. 102 S. Ct. 445 (1981).
3116. Id. at 449; see id. at 449 n.4 (discussing diversity of approaches among lower courts); see also 

infra note 3120 (citing differing circuit court opinions on question of public defender liability).
3117. Polk County v. Dodson, 102 S. Ct. at 453. The Court explained its decision by noting that the 

duties shared by public defenders and court appointed attorneys were comparable and, hence, the iden
tical protection against § 1983 actions should apply to both. Id. at 450 n.8. The Court stated, however, 
that a public defender when acting in an administrative or investigative role may be amenable to a § 
1983 suit. Id. at 453. Moreover, the Court acknowledged that a defendant could claim that excessive 
state entanglement influenced the public defender and subjected him to liability under § 1983, thus 
inviting suits based on state intervention. Id. at 452. 
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lie defenders act under color of law because they are employees of the state.3118 
Although it recognized that public defenders are chosen and paid by the state, 
the Court concluded that the absence of state supervision, in conjunction with 
public defenders’ exercise of independent ethical judgment, demonstrated that 
they are not agents of the state for purposes of section 1983 actions.3119 In 
determining that the public defender who counseled a criminal defendant did 
not act under color of state law, the Court did not reach the question whether 
public defenders enjoy absolute or qualified immunity from civil liability when 
acting in an administrative or investigative capacity unrelated to the represen
tation of the defendant.3120

Prisoners’ Access to Courts. Prisoners have a due process right of access
to the courts.3121 This term in Milhouse r. Carlson3'22 the Third Circuit held 
that a prisoner may challenge prison disciplinary actions taken in retaliation 
for his exercising his right of access to the courts.3123

In conjunction with this right, states have an affirmative duty to provide 
prisoners with reasonable access to law libraries3124 or to persons trained in the 
law.3125 Nevertheless, court officials may restrict an inmate’s access to these

3118. Id. at 453-54.
3119. Id. at 451-54. In a concurring opinion, Chief Justice Burger stressed that the dispositive factor 

is public defenders’ independence from government control. Id. at 454-55 (Burger, C. J., concurring). 
The Chief Justice maintained that the primary responsibility of public defenders is to their clients, not 
to the public. Id. at 454.

In dissent, Justice Blackmun argued that the majority incorrectly substituted a functional test for the 
traditional employment test to determine when a person acts under color of state law within the mean
ing of § 1983. Id. at 455 (Blackmun, J., dissenting). He maintained that the employment relationship 
between the state and a public defender was sufficient to establish that a public defender acts under 
color of state law. Id. at 455-56. Justice Blackmun would protect public defenders from frivolous suits 
by extending them qualified immunity. Id. at 460.

3120. Id. at 449 n.4. Prior to the Court’s decision in Dodson, the circuit courts disagreed whether 
public defenders were entitled to absolute or qualified immunity in § 1983 suits. Compare Keating v. 
Martin, 638 F.2d 1121, 1122 (8th Cir. 1980) (per curiam) (public defender enjoys qualified immunity 
from § 1983 suits) and Dodson v. Polk County, 628 F.2d 1104, 1107 (8th Cir. 1980) (same) nv/Zr Frank
lin v. Oregon State Welfare Div., 662 F.2d 1337, 1345 (9th Cir. 1981) (public defender enjoys absolute 
immunity from § 1983 suits) and Ross v. Meagen, 638 F.2d 646, 648-49 (3d Cir. 1981) (per curiam) 
(same).

3121. See Bounds v. Smith, 430 U.S. 817, 824, 828 (1977) (prisoners hqve fundamental right to ade
quate, effective, and meaningful access to courts to challenge violations of their constitutional rights); 
Bonner v. City of Prichard, 661 F.2d 1206, 1212-13 (11th Cir. 1981) (litigant cannot be denied access to 
federal court on basis of status as prisoner; magistrate’s dismissal of prisoner’s suit without hearing 
denied access); Mitchum v. Purvis, 650 F.2d 647, 648 (5th Cir. 1981) (per curiam) (summary dismissal 
of prisoner’s suit for purpose of controlling docket and discouraging other prisoners’ suits denied 
access).

3122. 652 F.2d 371 (3d Cir. 1981).
3123. Id. at 374. Milhouse alleged that he was subject to disciplinary segregation, loss of good time 

credits, and a disciplinary transfer because he filed a civil rights claim. Id. at 372-73.
3124. See Wattson v. Olsen, 660 F.2d 358, 358-59 (8th Cir. 1981) (per curiam) (prisoners not denied 

access to law library because of inadequate resources when library contained state and federal law 
reporters and other legal materials); Crisafi v. Holland, 655 F.2d 1305, 1309-10 (D.C. Cir. 1981) (per 
curiam) (remand to determine whether seizure of legal materials, restrictions on availability of library, 
and denial of writing aids constitutes denial of access). Bui see United States v. Garza, 664 F.2d 135, 
142 (7th Cir. 1981) (inadequate law library not denial of access when state provides counsel), cert, 
denied, 102 S. Ct. 1620 (1982).

3125. See Goffv. Menke, 672 F.2d 702, 706 (8th Cir. 1982) (dictum) (state should provide attorneys 
for state prisoners to help clarify, consolidate, and eliminate voluminous prisoners’ complaints in fed
eral court). But see Hudson v. Robinson, 678 F.2d 462, 466 (3d Cir. 1982) (prisoner’s fundamental right 
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resources when necessary to protect legitimate judicial interests,3126 and pris
ons have discretion to fashion alternatives as long as their constitutional obli
gations are satisfied.3127

Procedural Protections Required by Due Process. Prisoners may not be
deprived of protected “liberty” interests without due process.3128 Generally, an 
interest qualifies as a protected liberty interest if a prisoner has a legitimate 
claim of entitlement to the interest that can be forfeited only when certain 
established prerequisites are met or when specific events occur.3129 Liberty in
terests may be created by the Constitution,3130 or by the states through stat
utes,3131 regulations,3132 or standard practices.3133

of access to courts not denied when prisoner made to wait 10 days to have document notarized by 
prison librarian).

To ensure the full protection of this right, the Supreme Court has held that prison officials may not 
bar inmates from receiving legal assistance from other inmates if no alternative exists. See Wolff v. 
McDonnell, 418 U.S. 539, 579-80 (1974) (prisoners preparing habeas corpus petitions have right to legal 
assistance offered by fellow inmates unless reasonable alternative available); Storseth v. Spellman, 654 
F.2d 1349, 1355 (9th Cir. 1981) (inmate with experience preparing writs may properly assist other pris
oners in preparing and filing petitions for postconviction relief).

3126. See Green v. Carlson, 649 F.2d 285, 286 (5th Cir.) (when prisoner has history of filing wholly 
unsubstantiated claims, court properly refused to consider further pleadings that did not specifically 
allege physical harm or threats), cert, denied, 102 S. Ct. 646 (1981); Tarter v. Hury, 646 F.2d 1010, 1014 
(5th Cir. 1981) (prisoner represented by counsel not denied access when clerk refused to file every pro 
se motion). But see Green v. Estelle, 649 F.2d 298, 302 (5th Cir. 1981) (per curiam) (limiting indigent 
inmate’s choice to dismissal or payment of prohibitively high filing fees constitutes denial of access).

The District of Columbia Circuit has consistently rejected any type of financial restriction on the 
fifing of § 1983 complaints by indigent inmates. In re Green, 669 F.2d 779, 786 (D.C. Cir. 1981) (per 
curiam) (district court order requiring full payment of necessary filing fees and security deposit for 
every motion filed by indigent prisoner denies access). Nevertheless, the court has ruled that no viola
tion of prisoners’ right to access occurs when a prisoner is held in criminal contempt for abusing the 
judicial process by filing frivolous or malicious lawsuits. Id. at 787.

3127. See United States v. Wilson, 666 F.2d 1241, 1245 (9th Cir. 1982) (choice of methods of mean
ingful access resides in state; prisoner has no right to insist on law library when state provides legal 
counsel); Storseth v. Spellman, 654 F.2d 1349, 1355 (9th Cir. 1981) (when prison provides law librarians 
and legal assistance for inmates, prison may constitutionally prohibit aid from one particular inmate); 
cf. Kershner v. Mazurkiewicz, 670 F.2d 440, 444-45 (3d Cir. 1982) (refusal to provide writing aids and 
use of photocopy machine to nonindigent prisoner not denial of access).

3128. See Vitek v. Jones, 445 U.S. 480, 488-89 (1980) (prisoner’s state-created liberty interest entitled 
to procedural protections of fourteenth amendment).

3129. See id. at 487-88 (state statute specifying preconditions for prisoner transfer to mental institu
tion creates liberty interest entitled to due process protections).

3130. See id. at 494 (fourteenth amendment due process clause protects prisoner’s liberty interest in 
not being transferred to mental hospital without procedural safeguards); Procunier v. Martinez, 416 
U.S. 396, 417-18 (1974) (prisoner’s protected first amendment liberty interest in uncensored mail re
quires some procedural protections).

Some confusion surrounds the question whether the Constitution itself creates liberty interests or 
whether it merely protects against the deprivation of fundamental and natural liberty interests. See 
Helms v. Hewitt, 655 F.2d 487, 494 (3d Cir. 1981) (discussing Supreme Court’s shifting interpretation of 
source of liberty interests), cert, granted, 102 S. Ct. 1629 (1982).

3131. See Greenholtz v. Inmates of Neb. Penal and Correctional Complex, 442 U.S. 1, 12 (1979) 
(state statute requiring parole release absent designated criteria creates expectancy of release constitut
ing liberty interest); Langton v. Berman, 667 F.2d 231, 233 (1st Cir. 1981) (state created good time 
credits constitute liberty interest requiring due process protection); Jensen v. Satran, 651 F.2d 605, 607 
(8th Cir. 1981) (per curiam) (same).

3132. See Helms v. Hewitt, 655 F.2d 487, 496 (3d Cir. 1981) (state regulation establishing criteria for 
segregation and administrative custody creates liberty interest), cert, granted, 102 S. Ct. 1629 (1982); 
Winsett v. McGinness, 617 F.2d 996, 1006-07 (3d Cir. 1980) (en banc) (state statute and regulations 
specifying preconditions for work release create liberty interest in such release). See generally Note, 
Inmates Liberty Interest in Work Release, 17 Wake Forest L. Rev. 273 (1981) (discussing implications 
of requiring due process protection in work release programs).
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Liberty interests do not include those interests subject to unfettered discre
tion by prison officials.3134 Last term in Connecticut Board of Pardons v. Dum- 
schatirii the Supreme Court held that a state’s historical practice of 
commuting life sentences does not create a protected liberty interest.3136 Al
though in Dumschat a high statistical probability existed that a prisoner would 
obtain the benefits, the Court found that the practice did not create a constitu
tionally protected interest because the board had complete discretion to make 
commutation decisions.3137

Once granted, courts may not deny a liberty interest without the procedural 
protections of due process.3138 Due process, however, is not a static concept; 
courts determine the procedural protection due in any given situation by con
sidering the extent to which an individual may suffer a serious harm and 
whether the interest in avoiding such harm outweighs the government interest 
in summary adjudication.3139 For example, the Supreme Court in Wolff v. Mc
Donnell3 140 ruled that if a disciplinary hearing could result in the loss of good 
time credits or in disciplinary segregation, certain minimum due process re
quirements must be met.3141 These include advance notice, an opportunity to

3133. See Vitek v. Jones, 445 U.S. 480, 490 (1980) (practice of transferring prisoners to mental hospi
tal only when suffering from mental disease or disorder creates liberty interest); Jones v. Diamond, 636 
F.2d 1364, 1374 (5th Cir.) (en banc) (practice of severe discipline without prior proceeding or adequate 
rules for prisoners’ guidance violates due process), cert, denied, 453 U.S. 950 (1981).

Court orders requiring prison officials to comply with certain procedures also may create a liberty 
interest. See Kelsey v. Minnesota, 622 F.2d 961, 962 (8th Cir. 1980) (per curiam) (state court decision 
delineating procedures for prison disciplinary hearings creates liberty interest in officials’ compliance 
with procedures); cf. Madyun v. Thompson, 657 F.2d 868, 873 (7th Cir. 1981) (court leaves open ques
tion whether grievance process results from “court litigation” or other source and whether court litiga
tion can be source of protected liberty interest).

3134. See Artw'ay v. Pallone, 672 F.2d 1168, 1180 (3d Cir. 1982) (no liberty interest in standards used 
to determine parole eligibility because recommending body has discretion); Staton v. Wainw'right, 665 
F.2d 686, 688 (5th Cir.) (no liberty interest in parole proceedings because parole board has discretion to 
deny or delay release), rw/. denied, 102 S. Ct. 1757 (1982); Peck v. Hoff, 660 F.2d 371, 373 (8th Cir. 
1981) (per curiam) (no liberty interest in administrative classification of employment or trustee status 
when regulation gives prison officials discretion in such decisions); Bradshaw v. Carlson, 682 F.2d 1050, 
1054-55 (3d Cir. 1981) (no liberty interest in transfer proceedings when prison officials have discretion 
to transfer prisoner from Virgin Islands prison to federal prison).

3135. 452 U.S. 458 (1981).
3136. Id. at 467. The Court noted evidence in the record that, in the past, the state granted 75% of all 

commutation applications. Id. at 461.
3137. Id. at466;<yf Greenholtz v. Inmates of Neb. Penal and Correctional Complex, 442 U.S. 1, 7-11 

(1979) (statute providing for mere possibility of parole does not create protected liberty interest). The 
Court in Greenholtz distinguished parole proceedings from parole revocation, which previously had 
been held to require due process on the ground that a “crucial difference [exists] between being de
prived of a liberty one has, as in parole, and being denied a conditional liberty one deserves.” Id. at 12; 
see Morrissey v. Brewer, 408 U.S. 471, 489 (1972) (delineating procedural safeguards required for pa
role revocation proceedings).

3138. Wolff v. McDonnell, 418 U.S. 539, 556 (1974).
3139. See Matthews v. Eldridge. 424 U.S. 319. 335 (1976) (delineating factors to be weighed in deter

mining constitutionally sufficient procedure); see also Vitek v. Jones, 445 U.S. 480, 495 (1980) (pris
oner’s interest in avoiding arbitrary or erroneous classification as mentally ill and avoiding 
accompanying treatment weighed against state’s interest in segregating and treating mentally ill prison
ers); Wolff V. McDonnell, 418 U.S. 539, 556 (1974) (prison disciplinary proceedings must represent 
“mutual accommodation” between Constitution and prison interest and objectives); Smith v. Rabalais. 
659 F.2d 539, 544 (5th Cir. 1981) (prisoner’s interest in presenting evidence before disciplinary board 
weighed against prison’s interest in security), cert, denied, 102 S. Ct. 1619 (1982).

3140. 418 U.S. 539 (1974).
3141. Id. at 557.
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be heard, and a statement of the evidence supporting the action.3142 If a disci
plinary hearing could result in parole revocation, however, more extensive 
procedural protections are required.3143 In addition to the minimum due pro
cess protections delineated in Wolff, parole revocation proceedings permit the 
prisoner to cross-examine a witness3144 and, under certain circumstances, to 
receive assistance of counsel.3145

The circuits are divided on whether prisoners should be afforded the right to 
present witnesses or certain documentary evidence during disciplinary hear
ings involving penalties other than parole revocation. Several circuits have 
ruled that disciplinary boards have discretion to foreclose the introduction or 
discovery of evidence.3146 The Fifth and Ninth Circuits, however, employ a 
case-by-case approach that balances the prisoner’s interest in the evidence 
against the potential hazards to the prison and the other inmates.3147

Due process protections generally are not required in prison transfer3148 or

3142. Id. at 563-70; see Jensen v. Satran, 651 F.2d 605, 607 (8th Cir. 1981) (per curiam) (state prison 
official in disciplinary hearing required to issue written statement setting forth evidence and reasons for 
conclusions); cf. Doyle v. Elsea, 658 F.2d 512, 516 (7th Cir. 1981) (per curiam) (no violation of pris
oner’s due process rights when hearing held reasonable time after escaped prisoner's recapture because 
prompt hearing would not result in early release).

The Third Circuit this term ruled that if a prison disciplinary tribunal’s decision is based on an 
unidentified informant's statement, due process requires that the record must contain some underlying 
factual information to support the informant’s credibility and reliability and must support the inform
ant’s statement in factual rather than conclusory language. Helms v. Hewitt. 655 F.2d 487, 502 (3d Cir. 
1981), cert, granted. 102 S. Ct. 1629 (1982).

3143. Wolff v. McDonnell. 418 U.S. 539. 560-62 (1974); see Smith v. Rabalais, 659 F.2d 539. 543 (5th 
Cir. 1981) (although prisoner entitled to due process safeguards in disciplinary hearing, degree of pro
tection less than that required in parole revocation hearings), cert, denied. 102 S. Ct. 1619 (1982).

3144. See Morrissey v. Brewer, 408 U.S. 471, 489 (1972) (prisoner in parole revocation proceedings 
has right to confront and cross-examine witnesses).

3145. See Gagnon v. Scarpelli, 411 U.S. 778, 790-91 (1973) (in probation proceeding fundamental 
fairness may require right to counsel); cf. Harris v. Day, 649 F.2d 755, 762 (10th Cir. 1981) (delay in 
appointing counsel for parole dispositional hearing did not violate due process absent showing of 
prejudice).

3146. See Langton v. Berman, 667 F.2d 231, 234 (1st Cir. 1981) (no right to contact and cross- 
examine witnesses for 15-day isolation and deprivation of other privileges, including good time credits); 
Helms v. Hewitt, 655 F.2d 487, 502 (3d Cir. 1981) (prison has discretion to preclude appearance and 
cross-examination of witnesses, but determination should not be arbitrary), cert, granted. 102 S. Ct. 
1629 (1982); Zaczek v. Hutto, 642 F.2d 74, 77 (4th Cir. 1981) (no right to confront and cross-examine 
witnesses or present documentary evidence for 15-day isolation); United States ex rel. Houston v. War
den, Stateville Correctional Center, 635 F.2d 656, 657 (7th Cir. 1980) (right to contact and cross-ex
amine witnesses not required for deprivation of six-months good time from prisoner's determinate 
sentence); Gibson v. McEvers, 631 F.2d 95, 98 (7th Cir. 1980) (no right to confront and cross-examine 
witnesses for two-week deprivation of entertainment privileges).

3147. See Bartholomew v. Watson, 665 F.2d 915, 918 (9th Cir. 1982) (blanket proscription against 
calling certain type of witnesses in disciplinary proceedings without proof of actual threat to prison 
security violates due process); Smith v. Rabalais. 659 F.2d 539, 544 (5th Cir. 1981) (prison official may 
refuse to allow confrontation of witnesses in exceptional situation that possibly endangers inmate-in
formant’s life), cert, denied. 102 S. Ct. 1619 (1982); United States v. Mills. 641 F.2d 785. 790 (9th Cir.) 
(prisoner entitled to all witnesses’ statements except those from witnesses that government interviews 
but does not call), cert, denied. 454 U.S. 902 (1981).

3148. See Montanye v. Haymes, 427 U.S. 236, 242-43 (1976) (no due process rights attach to transfer 
to maximum security resulting from misconduct because conditions of confinement within scope of 
conviction and transfer decision within discretion of state authorities); Meachum v. Fano. 427 U.S. 215. 
225-26 (1976) (no due process right to hearing for transfer to maximum security prison when statute 
does not condition exercise of official discretion upon proof of serious misconduct); Maddox v. Thomas. 
671 F.2d 949, 950 (5th Cir. 1981) (no liberty interest in transfer decision prior to sentencing because no 
expectation of limits on right to transfer); Fiallo v. de Batista, 666 F.2d 729, 732 (1st Cir. 1981) (no 
liberty interest in transfer from general prison to residential drug center because prisoner had no justifi- 
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classification decisions* 3149 unless the state conditions its action on the occur
rence of specific acts of misconduct.3150 This term, however, the Ninth Circuit 
in Wakinekona v. Ollm315' held that prison transfer regulations that specified 
procedural protections created a liberty interest entitled to due process protec
tion.3152 The court explained that a contrary holding would sanction the state’s 
depriving prisoners of the very procedural and substantive rights it previously 
had guaranteed them in its regulations.3153 Other circuit courts consistently 
have rejected claims that transfer regulations create a liberty interest protected 
by the due process clause.3154

able expectation of such transfer); United States v. Mayo, 646 F.2d 369, 373 (9th Cir.) (per curiam) (no 
due process rights attach to transfer, even though adverse change in conditions), cert, denied, 102 S. Ct. 
979 (1981).

3149. See Maddox v. Thomas, 671 F.2d 949, 950 (5th Cir. 1981) (no liberty interest in being impris
oned in county jail rather than state prison because decision made at discretion of officials); Gibson v. 
Lynch, 652 F.2d 348, 358-59 (3d Cir. 1981) (no liberty interest in classification into segregated “housing 
hold” because prison officials empowered with broad discretion in administrative quarantines).

3150. See Montanye v. Haymes, 427 U.S. 236, 242-43 (1976) (because New York state law creates no 
expectation that transfer will occur only in specified instances of misconduct, no basis exists for invok
ing protections of due process clause); Meachum v. Fano, 427 U.S. 215, 226-27 (1976) (absent state law 
conditioning transfer on specified events, including misconduct, transfer to institution with conditions 
substantially less favorable is within discretion of prison officials and no due process rights attach).

3151. 664 F.2d 708 (9th Cir. 1981), cert, granted, 102 S. Ct. 2294 (1982).
3152. Id. at 712.
3153. Id.
3154. See Gorham v. Hutto, 667 F.2d 1146, 1148 (4th Cir. 1981) (no liberty interest in prison policy

guidelines governing intrastate transfers); Beshaw v. Fenton, 635 F.2d 239, 246 (3d Cir. 1980) (no lib
erty interest in transfer from state prison to federal prison); Bills v. Henderson, 631 F.2d 1287, 1298-99 
(6th Cir. 1980) (no liberty interest in procedural rules governing transfer to administrative segregation); 
Cofone v. Manson, 594 F.2d 934, 938 (2d Cir. 1979) (same); Lombardo v. Meachum, 548 F.2d 13, 15-16 
(1st Cir. 1977) (same).

3155. 418 U.S. 539, 563-70 (1974). In Wright v. Enomoto, 462 F. Supp. 397 (N.D. Cal. 1976), affd 
mem., 434 U.S. 1052 (1978), the district court held that “plaintiffs may not be confined in maximum 
security for administrative reasons unless they have been provided, minimally, with the safeguards re
quired for such confinement for disciplinary reasons.” Id. at 403 (emphasis in original). The question 
whether the Supreme Court’s summary affirmance in Enomoto is of controlling precedential value on 
the issue of what process is due such an inmate is currently pending before the Supreme Court in Helms 
v. Hewitt, 655 F.2d 487 (3d Cir. 1981), cert, granted, 102 S. Ct. 1629 (1982).

3156. See Bartholomew v. Watson, 665 F.2d 915, 917 (9th Cir. 1982) (prisoners facing transfer to 
administrative segregation due same rights as prisoners subject to disciplinary proceedings); Helms v. 
Hewitt, 655 F.2d 487, 500 (3d Cir. 1981) (inmate transferred from general prison population to adminis
trative segregation pending completion of investigation of his involvement in prison disturbances enti
tled to hearing), cert, granted, 102 S. Ct. 1629 (1982).

The Third Circuit, however, also held this term that a prisoner placed in segregated confinement for 
purely administrative convenience because of a severe housing shortage had no liberty interest in the 
prison’s disciplinary regulations. Gibson v. Lynch, 652 F.2d 348, 361 (3d Cir. 1981). The Court con
cluded that although a pretransfer hearing was required for every form of solitary confinement men
tioned in the disciplinary regulations, the absence of a category entitled “administrative quarantine 
obviated any need for a hearing. Id. at 358-60. .

In contrast, in Helms v. Hewitt, 655 F.2d 487 (3d Cir. 1981), cert, granted, 102 S. Ct. 1629 (1982), the 
prisoner was segregated because he posed a threat to prison security under a regulation that expressly 

The Supreme Court has not addressed the issue whether prisoners placed in 
segregated or solitary confinement for administrative convenience rather than 
for disciplinary reasons are entitled to the minimum due process protections 
delineated in Wolff v. McDonnell,3155 The Third and Ninth Circuits this term 
held that prisoners subjected to administrative segregation are entitled to the 
same minimum procedural protections granted to inmates facing disciplinary 
actions.3156
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Procedural Protections Required by Federal Statutes. The Interstate
Agreement on Detainers (IAD),3157 a compact among forty-eight states, the 
United States, and the District of Columbia, specifies the procedures by which 
one jurisdiction may obtain for trial a prisoner incarcerated in another.3158 
The Agreement facilitates the expeditious disposition of detainers, thereby 
minimizing repeated transfers of prisoners and avoiding the disruption of pris
oners’ treatment and rehabilitation.3159 Violations of IAD provisions give rise 
to claims under section 1983 of the Civil Rights Act of 1871.3160

provided for administrative segregation for this purpose. Helms v. Hewitt, 655 F.2d at 496-97. Helms 
found that the prisoner’s segregation therefore infringed a protected liberty interest. Id. at 497.

3157. Interstate Agreement on Detainers, Pub. L. No. 91-538, §§ 1-8, 84 Stat. 1397-1403 (codified at 
18 U.S.C. app. §§ 1-8 (1976)).

3158. Cuyler v. Adams, 449 U.S. 433, 435 n.l (1980) (discussing history and purpose of IAD).
3159. IAD, 18 U.S.C. app. § 2, art. I (1976). After a prisoner is transferred to another jurisdiction for 

prosecution the prosecuting state must bring him to trial within 120 days. Id. art. IV(c). If the prose
cuting state fails to do so, it must dismiss the charges against the prisoner upon his request. Id. art. 
V(e);j6V United States v. Mauro, 436 U.S. 340, 344-53 (1978) (discussing history and purpose of IAD).

3160. See Cuyler v. Adams, 449 U.S. 433, 442 (1980) (IAD federal law because sanctioned under 
compact clause, therefore § 1983 available to remedy violation); Ricks v. Sumner, 647 F.2d 76, 77 (9th 
Cir. 1981) (in jurisdiction that has adopted Uniform Criminal Extradition Act, alleged violations of 
IAD procedures state cause of action under § 1983).

3161. 18 U.S.C. app. §2 (1976).
3162. Id.
3163. 449 U.S. 433 (1981).
3164. Uniform Criminal Extradition Act § 10. The Uniform Criminal Extradition Act is an agree

ment adopted by forty-eight states, Puerto Rico, and the Virgin Islands. Cuyler v. Adams, 449 U.S. at 
435 n.l. Like the IAD, it prescribes procedures for the interstate transfer of persons against whom 
criminal charges are pending. Id. The compacts differ in that the IAD applies only to prisoners, 
whereas the Extradition Act applies to both prisoners and persons at liberty. Id.

3165. Cuyler v. Adams, 449 U.S. at 450. Noting the legislative history of the IAD, its language, and 
its structure, the Court interpreted the agreement as preserving all rights of a prisoner under federal and 
state law when another state requests custody of the prisoner pursuant to the agreement. Id. at 447-49. 
Consequently, because the IAD incorporates all the provisions of the Extradition Act, the prisoner is 
entitled to a pretransfer hearing. Id.

3166. Article I, § 10, cl. 3 of the United States Constitution, commonly referred to as the compact 
clause, provides that “[n]o State shall without the consent of Congress . . . enter into any agreement or 
compact with another State or with a foreign power . . . .” U.S. Const, art. I, § 10, cl. 3.

3167. Cuyler v. Adams, 449 U.S. at 442.
3168. 659 F.2d 402 (4th Cir. 1981), cert, denied, 102 S. Ct. 1259 (1982).
3169. Id. at 411. The prisoner, in his habeas corpus action, alleged violations of the trial-before

return rule of article IV(e) of the IAD. Id. at 405. Under a special “supplementary” provision of 

Under article III of the IAD, a prisoner can initiate procedures voluntarily, 
but in so doing the prisoner waives extradition.3161 Article IV, however, guar
antees that because of the procedures contained in the IAD, a prisoner does 
not forfeit any available right to contest the legality of a transfer.3162 Last term 
the Supreme Court in Cuyler v. Adams3163 held that a prisoner that is trans
ferred under article IV of the IAD from a jurisdiction that has adopted the 
Uniform Criminal Extradition Act3164 is entitled to all the procedural protec
tions of that Act, including the right to a pretransfer hearing.3165 The Court 
interpreted the IAD as a compact within the scope of the compact clause,3166 
which, therefore, should be construed as a federal rather than a state law.3167

Reaffirming the federal basis for the IAD, the Fourth Circuit this term in 
Bush v. Muncy3'6* held that a state cannot unilaterally alter in any substantial 
way the provisions governing the intended operations of the IAD among the 
party states.3169 The court noted that the question whether a particular supple
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mental provision substantially alters the IAD is a matter of federal rather than 
state law.3170 3171

Maryland’s codification of article IV(e), the trial-before-return provision is implicated only if Maryland 
officials had actual notice of such a request prior to the prisoner’s return to his state of custody. Id. The 
Maryland Court of Special Appeals previously held that because the officials had no such notice, the 
prisoner's IAD rights were not violated and, furthermore, the effect of Maryland’s unilateral amend
ments was a question of state interpretation. Id. at 406. The Fourth Circuit disagreed. Extending the 
Cuyler rationale to Maryland’s supplementary provision, the court held that federal law rather than 
state law governed the interpretation of the amendment. Id. at 410. Nevertheless, the court ruled that a 
violation of the trial-before-return provisions of article IV(e) does not constitute a fundamental defect 
entitling the petitioner to habeas relief. Id. at 408.

3170. Id. at 412. The court framed the issue as whether the provisions impermissibly altered the 
operation of article IV or properly clarified or expressed the intended meaning of the agreement. Id.

3171. 101 S. Ct. 2468 (1981).
3172. See id. at 2475 (showing diversity of approaches among lower courts). The dispute among the 

circuits revolved around the question of whether a pretransfer hearing on the issue of treatment was 
required. Compare Fletcher v. Warden, 641 F.2d 850, 853-54 (10th Cir. 1981) (per curiam) (hearing not 
required because no need for specialized treatment) and Beshaw v. Fenton, 635 F.2d 239, 245 (3d Cir.
1980) (hearing not required because neither statute nor legislative history compel need for specialized 
treatment) and Sisbarro v. Warden, 592 F.2d 1, 4 (1st Cir.) (neither statute nor due process require 
hearing on issue of specialized treatment), cert, denied, 444 U.S. 849 (1979) twi’A Lono v. Fenton, 581 
F.2d 645, 646 (7th Cir. 1978) (en banc) (statute requires prior hearing and determination that federal 
prison can provide treatment).

3173. 18 U.S.C. § 5003(a) (1976). Section 5003(a) allows federal prisons to take over the “custody, 
care, subsistence, education, treatment, and training,” of state inmates whenever proper and adequate 
treatment facilities and personnel are available. Id.

3174. Howe v. Smith, 101 S. Ct. 2468, 2474 n.8 (1981). The Court rejected a Seventh Circuit case, 
Lono v. Fenton, 581 F.2d 645 (7th Cir. 1978) (en banc), which held that the word “treatment,” as used 
in the statute, required the federal government to conduct a hearing to decide whether the federal 
facility can provide specialized treatment. 101 S. Ct. at 2474 n.8.

3175. 42 U.S.C. §§ 1997-1997j (Supp. IV 1980).
3176. See Kennedy v. Herschler, 655 F.2d 210. 211 (10th Cir. 1981) (per curiam) (discussing history 

and purpose of CRIPA).
3177. 42 U.S.C. § 1997e (Supp. IV 1980). The grievance procedures, however, must be certified by 

the Attorney General or determined by the court to be in compliance with minimum acceptable proce
dural requirements. Id.

3178. 655 F.2d 210 (10th Cir. 1981) (per curiam).
3179. Id. at 212. The court remanded the case to the district court for consideration of the plaintiffs 

suit in light of the new procedures promulgated by the Attorney General.

Last term in Howe v. Smith3vn the Supreme Court resolved a dispute among 
the circuits concerning the federal government’s power to assume custody of 
state prisoners.3172 The Court held that the United States Bureau of Prisons 
may accept custody of state prisoners, pursuant to 18 U.S.C. § 5003,3173 with
out a prior determination that such prisoners need specialized treatment avail
able only in federal institutions.3174

Under the Civil Rights of Institutionalized Persons Act (CRIPA),3175 the 
Attorney General possesses additional rights and obligations not formerly au
thorized by statute regarding the initiation of civil lawsuits against certain state 
institutions.3176 Section 1997(e) of CRIPA authorizes federal courts to extend 
prisoners’ section 1983 suits up to ninety days beyond the statute of limitations’ 
deadline to facilitate a prisoner’s recourse to administrative remedies.3177 This 
term in Kennedy v. Herschler^1* the Tenth Circuit interpreted this provision to 
authorize only extentions, and not dismissals, of section 1983 actions for fail
ure to exhaust prison administrative remedies.3179
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Other Constitutional Rights of Prisoners. Prisoners retain limited first
amendment freedoms.3180 These rights, however, must accommodate the le
gitimate objectives of institutional confinement.3181 A compelling state interest, 
for example, can override a legitimate claim to the free exercise of religious 
beliefs.3182 This term in Weaver v. Jago3m the Sixth Circuit considered 
whether a state prisoner could be ordered to cut his hair in violation of the 
tenets of his religion.3184 The court noted that prisoners have substantial free
dom to practice their religious beliefs3185 and remanded the case to determine 
whether the state’s interest in hygiene and identification of prisoners out
weighed the prisoners’ right to the free exercise of religion.3186

The Supreme Court has held that prisoners and pretrial detainees have a 
constitutional right to correspond with persons outside the prison.3187 The 
scope of this right, however, may be restricted to the extent clearly necessary to 
protect the state interest in security and order within the prison.3188 Courts

3180. See Jones v. North Carolina Prisoners’ Labor Union, Inc., 433 U.S. 119, 129-30 (1977) (first 
amendment rights subject to restrictions legitimately required by confinement); Pell v. Procunier. 417 
U.S. 817, 822 (1974) (prisoners retain first amendment rights not inconsistent with status as prisoner or 
with legitimate penological objectives); Sherman v. MacDougall, 656 F.2d 527, 528 (9th Cir. 1981) 
(prisoners retain first amendment rights not inconsistent with prison security); Aziz v. LeFevre. 642 
F.2d 1109, 1112 (2d Cir. 1981) (per curiam) (legitimate penological objectives justify limitations on first 
amendment rights).

3181. See Pell v. Procunier, 417 U.S. 817, 822 (1974) (challenges to prison regulations alleged to 
restrict first amendment rights analyzed in terms of legitimate policies and goals of correction system).

3182. See Weaver v. Jago, 675 F.2d 116, 119 (6th Cir. 1982) (per curiam) (only state interests of 
“highest order” justify restriction on prisoners’ free exercise of religion); Kennedy v. Meachum. 540 
F.2d 1057, 1061 (10th Cir. 1976) (same). Courts engage in a balancing of interests to determine whether 
first amendment rights will prevail. See Dreibelbis v. Marks, 675 F.2d 579, 582 (3d. Cir. 1982) (per 
curiam) (prisoner entitled to have interest in free exercise of religion balanced against legitimate state 
interests; remand to determine whether first amendment rights impermissibly infringed by prison regu
lation of hair grooming); Inosencio v. Johnson, 658 F.2d 418, 419 (6th Cir. 1981) (remand to determine 
whether first amendment rights impermissibly infringed by prison’s prohibition of separate church serv
ices for homosexual prisoners); Aziz v. LeFevre, 642 F.2d 1109, 1112 (2d Cir. 1981) (per curiam) (re
mand to determine whether first amendment rights impermissibly infringed by regulation precluding 
religious services in prison yard).

A prisoner asserting his right of religious liberty first must establish that his beliefs constitute a bona 
fide religion. See Africa v. Pennsylvania, 662 F.2d 1025, 1036 (3d Cir. 1981) (refusal to serve prisoner 
special diet not violation of first amendment because prisoner’s beliefs and practices not bona fide 
religion), cert, denied, 102 S. Ct. 1756 (1982).

3183. 675 F.2d 116 (6th Cir. 1982) (per curiam).
3184. Id. at 117-18.
3185. Id. at 117-19.
3186. Id. at 118-19. The court upheld the summary judgment for that portion of the complaint that 

challenged deprivations of visitation, educational, and other privileges. Id. at 117. The court explained 
that to require otherwise would subject to federal court review discretionary actions that traditionally 
are left to the expertise of prison officials. AZ; see Bell v. Wolfish, 441 U.S. 520. 547-48, 562 (1979) 
(federal courts must give great deference to prison administrators in nonconstitutional restrictions es
sential to prison security).

3187. See Procunier v. Martinez, 416 U.S. 396, 409, 412-13 (1974) (censorship of prisoners’ outgoing
mail to delete critical comments not justified by state interest in order and security); see also Stevens v. 
Ralston, 674 F.2d 759, 760-61 (8th Cir. 1982) (per curiam) (no legitimate interest justifies ban on corre
spondence with former prison employee when prisoner paraplegic and escape unlikely); Kincaid v. 
Rusk, 670 F.2d 737, 744 (7th Cir. 1982) (no legitimate state interest shown to justify restricting pretrial 
detainees’ receipt of reading materials); Montana v. Commissioner’s Court, 659 F.2d 19, 22 (5th Cir.
1981) (per curiam) (no legitimate state interest shown to justify restricting pretrial detainees' receipt of 
pornographic materials absent determination that publication encourages deviant behavior), cert, de
nied, 102 S. Ct. 1730 (1982). &
. ^ee, Bell v. Wolfish, 441 U.S. 520, 551-52 (1979) (interest in preventing entrance of contraband
justifies limiting inmates receipt of hardbound books to those mailed directly from publisher or book 
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afford greater protection to mail relating to legal matters because the first 
amendment right to receive this material is buttressed by the prisoner’s right of 
access to the courts.* 3189

seller); Jones v. North Carolina Prisoners’ Labor Union, Inc., 433 U.S. 119, 129 (1977) (interest in 
prison order and security justifies regulations prohibiting inmates from assembling for union meetings 
or soliciting other inmates to join prisoners’ union); Pell v. Procunier, 417 U.S. 817, 827-28 (1974) 
(interest in security and inmate rehabilitation justifies regulations prohibiting inmates’ participation in 
media interviews); Montana v. Commissioner’s Court, 659 F.2d 19, 22 (5 th Cir. 1981) (per curiam) 
(suggesting that legitimate security interest may justify censorship of pretrial detainee’s incoming mail), 
cert. denied, 102 S. Ct. 1730 (1982); Sherman v. MacDougall, 656 F.2d 527, 528 (9th Cir. 1981) (interest 
in prison security justifies prohibiting magazine that contains detailed views of inner mechanisms of 
guns); Jensen v. Klecker, 648 F.2d 1179, 1182 (8th Cir. 1981) (per curiam) (inspection for contraband of 
nonlegal incoming and outgoing mail not violation of prisoner’s first amendment rights).

3189. See Montana v. Commissioner’s Court, 659 F.2d 19, 22 (5th Cir. 1981) (per curiam) (forbid
ding pretrial detainees from sealing outgoing mail to attorneys, courts, and court officials denies first 
amendment freedoms) (citing Guajardo v. Estelle, 580 F.2d 748, 758-59 (5th Cir. 1978) (noting impor
tance of inmate’s right of court access)), cert, denied, 102 S. Ct. 1730 (1982).

Prison officials generally may check for contraband in mail received from attorneys, courts, govern
ment agencies, or the press, but only in the presence of the prisoner. Guajardo v. Estelle, 580 F.2d 748, 
757-59 (5th Cir. 1978); see Jensen v. Klecker, 648 F.2d 1179, 1182-83 (8th Cir. 1981) (per curiam) 
(remand to determine whether mail impermissibly opened out of presence of prisoner). Not all circuits, 
however, have adopted this rule. See Sherman v. MacDougall, 656 F.2d 527, 527 (9th Cir. 1981) (re
mand for development of facts relevant to court determination whether rights impermissibly infringed 
when mail from attorneys opened out of prisoner’s presence).

3190. See Jones v. Diamond, 594 F.2d 997, 1013 (5th Cir. 1979) (pretrial detainees, but not convicted 
inmates, have right to visitation) reh’g en banc, 636 F.2d 1364. 1377-78 (5th Cir.) (pretrial detainees 
have right to visitation; no need to reach issue whether convicted inmates enjoy same right), cert, dis
missed. 453 U.S. 950 (1981). The Fifth Circuit, however, held that a pretrial detainee’s constitutional 
rights are not violated when conjugal visits are denied. Montana v. Commisssioner’s Court, 659 F.2d 
19, 21 (5th Cir. 1981) (per curiam), cert, denied, 102 S. Ct. 1730 (1982).

3191. See Jordan v. Wolke, 615 F.2d 749, 753-54 (7th Cir. 1980) (prison’s interest in controlling 
contraband justifies ban on contact visits to pretrial detainees); Inmates of Allegheny County Jail v. 
Pierce, 612 F.2d 754, 758-59 (3d Cir. 1979) (same); Feeley v. Sampson, 570 F.2d 364, 373 (1st Cir. 1978) 
(same); cf. Ramos v. Lamm, 639 F.2d 559, 580 n.25 (10th Cir. 1980) (prison’s interest in controlling 
contraband justifies ban on contact visits to inmates), cert, denied, 450 U.S. 1041 (1981).

The Supreme Court has suggested that prison officials may ban contact visits for pretrial detainees. 
See Bell v. Wolfish, 441 U.S. 520, 559-60 n.40 (1979) (prison officials may ban contact visits for pretrial 
detainees in lieu of requiring body cavity searches after contact visits).

3192. 441 U.S. 520 (1979).
3193. Id. at 557-58. Although the holding in Wolfish was limited to pretrial detainees, the Court 

noted that convicted persons may have fewer rights than pretrial detainees. Id. at 545.
3194. Id. , see Montana v. Commissioner’s Court, 659 F.2d 19, 22 (5th Cir. 1981) (per curiam) (fre

quent searches of pretrial detainee’s cell in his absence not violation of fourth amendment), cert, denied, 
102 S. Ct. 1730 (1982); cf. United States v. Vallez, 653 F.2d 403, 406 (9th Cir.) (opening of prisoner’s 
letter in partially sealed envelope not violation of fourth amendment when in course of reasonable cell 
search), cert, denied, 102 S. Ct. 412 (1981). .. ..

3195 See Franklin v. Oregon State Welfare Div., 662 F.2d 1337, 1347 (9th Cir. 1981) (allegation that 
prison officials wiretapped cell and overheard prisoner’s prayers states cause of action under fourth

Pretrial detainees appear to enjoy greater rights of association than con
victed prisoners. For example, pretrial detainees have a right to visitation; con
victed inmates have no such right.3190 Several federal courts of appeals have 
held, however, that pretrial detainees do not have a constitutional right to con
tact visits.3191

The Supreme Court in Bell v. Wolfish3^ severely curtailed prisoners’ fourth 
amendment protection against warrantless searches and seizures.3193 The 
Court held that the prison’s interest in security and controlling contraband 
justified both body cavity searches after contact visits and routine cell 
searches.3194 Nevertheless, a limited right of privacy remains.3195
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The eighth amendment protects prisoners from cruel and unusual punish
ment.3196 Punishment that is incompatible with evolving standards of decency 
or that involves unnecessary and wanton infliction of pain is cruel and unusual 
punishment.3197 Last term in Rhodes v. Chapman,3198 however, the Supreme 
Court emphasized that restrictive and even harsh conditions are part of the 
penalty convicted persons must pay for their offenses against society.3199

Prison practices held this term to be cruel and unusual punishment include 
confinement without fresh air or exercise,3200 unsanitary conditions,3201 inade
quate clothing and bedding,3202 and failure to protect inmates from assault by 
other inmates.3203 Sanctions grossly disproportionate to the offenses for which 
they are imposed also violate the eighth amendment.3204 Failure to provide

amendment); Lee v. Downs, 641 F.2d 1117, 1119-20 (4th Cir. 1981) (female prisoner’s right to privacy 
violated when undergarments removed by nurse while prisoner restrained by male guards after volun
tarily offering to remove clothes).

3196. U.S. Const, amend. Vili; see Blake v. Hall, 668 F.2d 52, 59-60 (1st Cir. 1981) (complaint 
alleging filthy and unsanitary conditions of prison plus inadequate lighting, heating, and ventilation 
states cause of action under eighth amendment), cert, denied, 102 S. Ct. 2257 (1982); Wade v. Haynes. 
663 F.2d 778, 781 (8th Cir. 1981) (intentional celling of weak prisoner with violent inmates when attack 
that resulted known to be likely constitutes cruel and unusual punishment), cert, granted sub nom. 
Smith v. Wade, 102 S. Ct. 1968 (1982).

3197. Rhodes v. Chapman, 452 U.S. 337, 346 (1981). In determining whether the actions of prison 
officials constitute cruel and unusual punishment, courts consider whether those actions furthered legit
imate penal interests. See Hawkins v. Hall, 644 F.2d 914, 917-18 (1st Cir. 1981) (limited use of solitary 
confinement in psychiatric observation cell when prisoner violent justified by prison interest in security 
and discipline); cf. Bell v. Wolfish, 441 U.S. 520, 538 (1979) (punishment of pretrial detainees not 
violation of due process because action incident to, and not in excess of, legitimate government 
purpose).

3198. 452 U.S. 337 (1981).
3199. Id. at 347; see Gibson v. Lynch, 652 F.2d 348, 352 (3d Cir. 1981) (temporary solitary confine

ment when conditions spartan, but not injurious to prisoner’s mental or physical health, not violation of 
eighth amendment); Hawkins v. Hall, 644 F.2d 914, 918 (1st Cir. 1981) (late release from harsh condi
tions of psychiatric observation cell when prison official lacked authority to transfer prisoner not viola
tion of prisoner’s eighth amendment rights).

3200. See Franklin v. Oregon State Welfare Div., 662 F.2d 1337, 1346 (9th Cir. 1981) (denial of 
regular outdoor exercise may constitute cruel and unusual punishment); Montana v. Commissioner’s 
Court, 659 F.2d 19, 22 (5th Cir. 1981) (per curiam) (absence of year-round recreation area may consti
tute cruel and unusual punishment), cert, denied, 102 S. Ct. 1730 (1982).

3201. See Blake v. Hall, 668 F.2d 52, 59 (1st Cir. 1981) (filthy and unsanitary conditions of prison 
coupled with inadequate lighting, heating, and ventilation may constitute cruel and unusual punish
ment even though prisoners contributed to conditions), cert, denied, 102 S. Ct. 2257 (1982); Lareau v. 
Manson, 651 F.2d 96, 102 (2d Cir. 1981) (failure to screen inmates for communicable diseases subjects 
prisoners to cruel and unusual punishment and punishes pretrial detainees without due process of law).

3202. See Maxwell v. Mason, 668 F.2d 361, 365 (8th Cir. 1981) (placement of prisoner in isolated 
confinement without adequate bedding or clothing constitutes cruel and unusual punishment).

3203. See Branchcomb v. Brewer, 669 F.2d 1297, 1299 (8th Cir. 1982) (per curiam) (remand to deter
mine whether prison officials intentionally or recklessly failed to protect inmate from attacks by fellow 
inmates; officials’ conduct, if true, constitutes cruel and unusual punishment); Wade v. Haynes. 663 
F.2d 778, 781 (8th Cir. 1981) (intentional celling of weak prisoner with violent inmates when attack that 
resulted known to be likely constitutes cruel and unusual punishment), cert, granted sub nom. Smith v. 
Wade, 102 S. Ct. 1968 (1982); Madyun v. Thompson, 657 F.2d 868, 875 (7th Cir. 1981) (allegation that 
prison violence caused by overpopulation and understaffing, if true, constitutes cruel and unusual pun
ishment).

A district court order to remedy unconstitutional prison conditions must consider institutional secur
ity and financial constraints and must aim at specific conditions that violate the eighth amendment. 
Hoptowit v. Ray, 682 F.2d 1237, 1247 (9th Cir. 1982).

3204. See Hutto v. Finney, 437 U.S. 678, 687 (1978) (punitive segregation in overcrowded cell for 
indeterminate time is penalty grossly disproportionate to offense and thus constitutes cruel and unusual 
punishment); Madyun v. Thompson, 657 F.2d 868, 874 (7th Cir. 1981) (segregating prisoner for minor 
infraction of prison rules may be disproportionate punishment, constituting cruel and unusual treat- 
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vocational or educational training, however, does not violate the eighth 
amendment.3205

Overcrowded prison conditions are another possible eighth amendment vio
lation.3206 Last term the Supreme Court in Rhodes v. Chapman?20'1 however, 
explicitly rejected any mechanical rule for deciding when the level of over
crowding constitutes an eighth amendment violation.3208 The Court instead 
looked to the totality of conditions under which the inmates lived.3209 The 
Court held that double celling is not cruel and unusual punishment when all 
other prison conditions satisfy Constitutional minimums.3210

Applying Rhodes, the Fourth and Fifth Circuits this term also rejected argu
ments that double celling violates the eighth amendment.3211 The Ninth Cir
cuit interpreted Rhodes as requiring district courts to consider and make 
specific findings regarding the effects of overcrowding prior to ordering a 
remedy.3212

ment); cf. Montana v. Commissioner’s Court, 659 F.2d 19, 23 (5th Cir. 1981) (per curiam) (infliction of 
punishment on cell block population for individual infraction, if arbitrary, may constitute cruel and 
unusual punishment), cerZ. denied, 102 S. Ct. 1730 (1982). But cf. Cerrella v. Hanberry, 650 F.2d 606, 
608 (5th Cir. 1981) (per curiam) (prisoner’s sentence of 16 years when maximum permissible sentence is 
20 years not grossly disproportionate to offense).

3205. See Madyun v. Thompson, 657 F.2d 868, 874 (7th Cir. 1981) (denial of vocational and educa
tional training not cruel and unusual punishment). In Rhodes v. Chapman, 452 U.S. 337 (1981), the 
Supreme Court noted that depriving a prisoner of educational and rehabilitative benefits “does not 
inflict pain, much less unnecessary and wanton pain; deprivations of this kind are simply not punish
ment.” Id. at 348.

3206. See Hutto v. Finney, 437 U.S. 678, 682, 687 (1978) (more than 30-day confinement in punitive 
isolation cruel and unusual punishment when 10 to 11 prisoners placed in eight-by-ten foot cell); 
Lareau v. Manson, 651 F.2d 96, 108 (2d Cir. 1981) (more than 30-day confinement in double bunked 
cells and overcrowded dayrooms cruel and unusual punishment). But cf. Bell v. Wolfish. 441 U.S. 520, 
541-43 (1979) (double bunking of pretrial detainees not cruel and unusual punishment when length of 
stay averages less than 60 days and detainees have access to common areas during day); Hoptowit v. 
Ray, 682 F.2d 1237, 1249 (9th Cir. 1982) (eighth amendment claim cannot rest exclusively on per capita 
footage recommendation).

3207. 452 U.S. 337 (1981).
3208. Id. at 346-47.
3209. See id. at 347 (adopting totality test by implication); see also id. at 363 n.10 (Brennan. J., 

concurring) (noting that Court adopted the totality of circumstances test). The Court emphasized, how
ever. that its decision did not allow a number of otherwise constitutional conditions to become uncon
stitutional by their aggregation. Id. at 347-49.

Prior to the Rhodes decision, the Second Circuit applied a totality of circumstances test to an allega
tion of overcrowded conditions. Lareau v. Manson, 651 F.2d 96, 108 (2d Cir. 1981) (double celling of 
inmates for more than 30 days unconstitutional when overcrowding directly contributed to all chal
lenged deficiencies in prison). Nevertheless, the court ultimately rejected both a strict design capacity 
population ceiling and an absolute prohibition on all double celling imposed without regard to length 
of stay or financial feasibility. Id. at 109-10.

3210. Rhodes v. Chapman, 432 U.S. at 352. The district court found that while most prisoners were 
required to share with another inmate a 63 square foot cell, this practice did not cause deprivations in 
food service, medical care or sanitation, nor an increase in the level of violence. See id. at 341. 348 
(discussing district court findings). The practice did reduce job and educational opportunities, but the 
Court held that such deprivations are insufficient to establish a constitutional violation. Id. at 348. The 
double celling in Rhodes resulted in a prison population that was 38% over its design capacity. Id. The 
Supreme Court, however, did not consider such overcrowding dispositive of an eighth amendment 
violation. Id.

3211. See Ruiz v. Estelle, 679 F.2d 1115. 1148 (5th Cir. 1982) (single cells not necessary to ensure 
safe environment when ratio of inmates to guards improved and inmate-guards eliminated); Nelson v. 
Collins. 659 F.2d 420, 427-28 (4th Cir. 1981) (en banc) (double celling not per se unconstitutional).

3212. Hoptowit v. Ray, 682 F.2d 1237, 1249 (9th Cir. 1982). The Ninth Circuit remanded the lower 
court’s order limiting the prison population to approximately half the design capacity to determine the 
factual basis for the court’s conclusion that any larger population amounts to cruel and unusual punish-
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Denial or inadequacy of medical care must reflect “deliberate indifference” 
to the prisoner’s condition to constitute cruel and unusual punishment.* 3213 
Negligence or poor judgment regarding medical care, however, is not cogniza
ble under the eighth amendment.3214

ment. Id. The Ninth Circuit instructed the district court to consider such factors as time spent in the cell 
and the level of violence. Id.

3213. Estelle v. Gamble, 429 U.S. 97, 104 (1976); see Williams v. Treen, 671 F.2d 892, 901 (5th Cir.
1982) (allegation that prison officials knowingly denied prisoner needed medical attention, if true, dem
onstrates eighth amendment violation); Robinson v. Moreland, 655 F.2d 887, 890 (8th Cir. 1981) 
(prison official’s two-day delay in providing medical treatment of pretrial detainee’s injured hand vio
lates eighth amendment); Ohlinger v. Watson, 652 F.2d 775, 780 (9th Cir. 1981) (providing sex offend
ers inadequate group therapy, which offered no opportunity for improvement or cure, violates eighth 
amendment); Kelsey v. Ewing, 652 F.2d 4, 5-6 (8th Cir. 1981) (allegation that prison doctor delayed 
medical treatement, failed to inform prisoner of heart condition, and refused to examine swollen leg 
states violation of eighth amendment).

3214. See Daniels v. Gilbreath, 668 F.2d 477, 488 (10th Cir. 1982) (no violation of eighth amend
ment when doctor prescribed drug in good faith that caused death of prisoner by allergic reaction); 
Fiallo v. de Batista, 666 F.2d 729, 731 (1st Cir. 1981) (treating drug addict in prison rather than trans
ferring to residential drug treatment facility not violation of eighth amendment); Jackson v. Mississippi, 
644 F.2d 1142, 1147 (5th Cir. 1981) (failure to provide eye specialist at prison not violation of eighth 
amendment).

The right of prisoners to be free from cruel and unusual punishment does not include the right to 
treatment of their choice. See Franklin v. Oregon State Welfare Div., 662 F.2d 1337, 1344 (9th Cir. 
1981) (prison official’s decision to take 12 x-rays when prisoner believed that two were sufficient not 
eighth amendment violation); Layne v. Vinzant, 657 F.2d 468, 474 (1st Cir. 1981) (allegation that prison 
officials failed to administer physiotherapy to combat paralysis does not state a claim of deliberate 
indifference absent indication treatment received inadequate).

3215. The equal protection clause provides that no state “shall . . . deny to any person within its 
jurisdiction the equal protection of the laws.” U.S. Const, amend. XIV, § 1.

3216. Bell v. Wolfish, 441 U.S. 520, 545 (1979).
3217. See Madyun v. Thompson, 657 F.2d 868, 873-74 (7th Cir. 1981) (allegation of racially moti

vated misuse of authority states equal protection claim; state may not use racial classification without 
compelling state interest); see also Williams v. Treen, 671 F.2d 892, 902 (5th Cir. 1982) (dictum) (ra
cially segregated prison housing violates equal protection).

This term the Ninth Circuit in Hoptowit v. Ray, 682 F.2d 1237 (9th Cir. 1982), held that a district 
court judge exceeded his authority when he ordered the state to end racism in the prison. Id. at 1251. 
The court emphasized that absent allegations of violations of equal protection, the judge possessed only 
the authority to remedy eighth amendment violations. Id. at 1252.

3218. 441 U.S. 520 (1979).
3219. Id. at 535 n.16. The Supreme Court apparently based its conclusion on the principle that the 

eighth amendment may apply only to punishment that is labeled criminal. Id. Therefore, the eighth 
amendment is an inappropriate basis for analysis of conditions in which pretrial detainees are confined 
because no adjudication of guilt has been made. Id. ; see Villanueva v. George, 659 F.2d 851. 853 (8th 
Cir. 1981) (en banc) (due process clause prohibits punishment of pretrial detainees); Lareau v. Manson, 
651 F.2d 96, 102 (2d Cir. 1981) (pretrial detainees’ allegations of overcrowding analyzed under due 
process principles). But see Robinson v. Moreland, 655 F.2d 887, 890 (8th Cir. 1981) (pretrial de
tainee s allegations of inadequate medical care analyzed under eighth amendment principles).

3220. Bell v. Wolfish, 441 U.S. at 538-39. Restrictions imposed with an express intent to punish 

Prisoners do not forfeit their rights to equal protection of the laws3215 upon 
incarceration,3216 and classification schemes that result in unequal treatment 
between prisoners must have a rational relation to a legitimate state 
interest.3217

Rights of Pretrial Detainees. In Bell v. Wolfish3218 the Supreme Court
stated that the due process clause, rather than the eighth amendment, prohibits 
punishment of pretrial detainees.3219 Nevertheless, the Court upheld those re
strictions on liberty that were reasonably related to legitimate government 
objectives and not tantamount to punishment.3220 Legitimate government 
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objectives may include not only ensuring the detainee’s presence at trial, but 
also maintaining security and controlling smuggling.3221

constitute a due process violation. Id. at 538; see Littlefield v. Deland, 641 F.2d 729, 731-32 (10th Cir. 
1981) (pretrial detainee’s confinement in strip cell for 56 days is punishment notwithstanding absence of 
clear evidence of express intent to punish because restriction excessive).

3221. Bell v. Wolfish, 441 U.S. at 540; see Villanueva v. George, 659 F.2d 851, 854 (8th Cir. 1981) (en 
banc) (ensuring pretrial detainees’ presence at trial and maintaining security and order legitimate gov
ernment interests).

3222. See Bell v. Wolfish, 441 U.S. 520, 545 (1979) (pretrial detainees retain at least those rights 
convicted prisoners enjoy); cf. Littlefield v. Deland, 641 F.2d 724, 732 n.2 (10th Cir. 1981) (pretrial 
detainee’s placement in strip cell for 56 days without sunlight, interior lights, bedding or clothing con
stitutes punishment under fourteenth amendment and would constitute cruel and unusual punishment 
under eighth amendment).

3223. 651 F.2d 96 (2d Cir. 1981).
3224. Id. at 102.
3225. Id. at 105. The court distinguished Wolfish, noting that the majority of detainees were con

fined in overcrowded conditions for more than 60 days. Id. at 104.
3226. Id. at 108-09. The court order prohibited double celling that lasted more than 30 days. Id. at 

109. This measure is not entirely consistent with the Supreme Court’s decision in Rhodes v. Chapman, 
452 U.S. 337 (1981), which held that double celling of inmates is not cruel and unusual punishment. 
452 U.S. at 352. The Second Circuit, however, decided Lareau before the Supreme Court decided 
Rhodes, which may account for this seeming inconsistency. If faced with the issue again, the Second 
Circuit may bring its position into harmony with Rhodes. See Lareau v. Manson, 651 F.2d 96, 111 n. 15 
(2d Cir. 1981) (explicitly retaining jurisdiction to consider modification of portion of opinion regarding 
eighth amendment rights of sentenced inmates following Rhodes decision).

3227. Lareau v. Manson, 651 F.2d 96, 105, 109, 111 (2d Cir. 1981).

An action that is cruel and unusual punishment if inflicted on convicted 
prisoners is a fortiori punishment without due process of law if inflicted on 
pretrial detainees.3222 3223 The Second Circuit in Lareau v. Manson?7™ however, 
held that action constituting punishment of a pretrial detainee does not neces
sarily amount to cruel and unusual punishment when inflicted upon a pris
oner.3224 The court ruled that although extreme overcrowding of pretrial 
detainees is punishment without due process if inflicted for more than fifteen 
days,3225 the same overcrowded conditions may be imposed on sentenced in
mates for up to thirty days without violating the eighth amendment.3226 None
theless, the court found that some actions of the prison officials, including the 
use of glass-walled cells and floor mattresses and the inadequate screening of 
new inmates for communicable diseases, unconstitutionally punished all in
mates, whether sentenced or detained.3227
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Roberts v. United States 2249, 2391,2398 Sunal v. Large 2905, 2907
Robinson v. California 2470, 2482 Swain v. Alabama 882, 1968, 2005, 2008, 2009
Roche v. Evaporated Milk Ass’n 2708, 2709 Swisher v. Brady 1513
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Footnote Numbers Case Footnote Numbers

SUPREME COURT SUPREME COURT

Case

Tague v. Louisiana 571 United States v. Henry 566
Taylor v. Alabama 63, 616, 638, 674 United States v. Jackson 1943
Taylor v. Hayes 1942 United States v. Janis 626
Taylor v. Louisiana 1962 United States v. Jenkins 1639
Taylor v. United States 2088, 2296 United States v. Johnson 35,87, 910
Terry v. Ohio 10, 249, 250, 254, 255 United States v. Jorn 1521, 1598, 1604, 1619,
Thompson v. United States 760 1627
Thompson v. Utah 1958 United States v. Kahn 355
Tibbs v. Florida 1653, 1657 United States v. Lefkowitz 35
Tolled v. Henderson 617, 1385 United States v. Lovasco 710, 1267, 1268,
Torres v. Puerto Rico 234, 242 1269, 1278, 1279, 1280
Townsend v. Burke 2393, 2448 United States v. MacCollom 2929
Townsend v. Sain 608, 2862 United States v. MacDonald 1262, 1285,
Trono v. United States 1645 1286, 1288, 1309, 2743
Trop v. Dulles 2471,2474 United States v. Mandujano 849,877, 888,
Ungar v. Sarafite 11234, 1235, 1237, 1238 904, 926, 927
United States v. Addonizio 2351, 2463,2597, United States v. Marion 710, 1262, 1268,

2880 1269, 1279, 1285, 1287

United States v. Apfelbaum
United States v. Ash
United States v. Atkinson
United States v. Bailey
United States v. Ball
United States v. Batchelder
United States v. Benz
United States v. Biswell
United States v. Brignoni-Ponce

United States v. Martin Linen Supply 
Co.

United States v. Martinez-Fuerte 
United States v. Matlock 
United States v. Mauro 
United States v. McDonald 
United States v. Mendenhall

United States v. Agurs 1166, 1167,1171, 1174, 
1175, 1176, 1180, 2229, 2726, 2727 

905,2251,2277 
490, 492 

2813 
710 

1514, 1520, 1646 
709,711 

1704 
6, 297, 298, 299 

19, 27, 241, 
258

United States v. Calandra 624, 626, 779, 848, 
849, 850, 866, 888, 889, 2401 

625, 626, 656, 677, 
1640 

155, 166, 167, 168, 
169, 175, 179, 285 

350, 422 
3113 

10, 19,66,25/ 
776 

i 752
102, 103, 503, 668, 670 

1687, 1690, 
1691, 1692, 1693, 1704, 
2344, 2345, 2346, 2782 

1599, 1604,2189 
555, 888, 896, 2233 

355, 390, 392, 422
154 

2232 
1649 

2807, 2812, 2862, 2888, 
2911, 2912, 2952, 3016 

347, 422, 465 
735,1490 

1714,2351,2391 
2177

57 
418,533,642,645 
2860, 2867, 2867, 

2937

United States v. Ceccolini

United States v. Chadwick

United States v. Chavez 
United States v. Classic 
United States v. Cortez 
United States v. Costello 
United States v. Covington 
United States v. Crews I 
United States v. DiFrancesco

United States v. Dinitz 
United States v. Dionisio 
United States v. Donovan 
United States v. Edwards
United States v. Euge 
United States v. Ewell
United States v. Frady

United States v. Giordano 
United States v. Goodwin 
United States v. Grayson
United States v. Grinnell Corp.
United States v. Harris 
United States v. Havens
United States v. Hayman

1643 
19 

207 
765,3159 

766 
11,66, 191, 192,

193, 195, 202, 264, 267 
United States v. Moreland 847
United States v. Morrison 763, 1388,1789, 

1894, 2078 
465, 468, 

469 
2758 
1222 
1668 

5, 649, 651 
1613 
929, 
933 

2110 
234, 242 
146, 147 

4, 178, 180,183,706 
914,915,2758 

3, 7, 684, 687, 689, 
692, 698 

1638 
77, 130 

1519, 1522, 1644,2780, 
2781 
1648 

496, 694 
2232 

1645, 1646 
1435,2995 
2391,2402,2448 

1023

United States v. New York Tel. Co.

United States v. Nixon
United States v. Nobles
United States v. Oppenheimer
United States v. Payner
United States v. Perez
United States v. Proctor & Gamble Co.

United States v. Raddatz 
United States v. Ramsey 
United States v. Robinson 
United States v. Ross
United States v. Ryan 
United States v. Salvucci

United States v. Sanford 
United States v. Santana
United States v. Scott

United States v. Shotwell Mfg. Co.
United States v. Simmons 
United States v. Sullivan 
United States v. Tateo
United States v. Timmreck 
United States v. Tucker
United States v. Turkette
United States v. United States District 

Court
United States v. Valenzuela-Bernal 
United States v. Ventresca
United States v. Waddell

437
2328

39,41,48
751
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SUPREME COURT

Case Footnote Numbers Case Footnote Numbers

FIRST CIRCUIT
United States v. Wade

United States v. Washington 
United States v. Watson 
United States v. Wheeler
United States v. White 
United States v. Wilson

United States v. Wilson 
Vale v. Louisiana
Vitek v. Jones 
Wainwright v. Sykes

Walder v. United States 
Waley v. Johnston 
Waller v. Florida 
Warden v. Hayden 
Washington v. Crisman 
Watkins v. Sowders
Weatherford v. Bursey 
Weeks v. United States 
Weems v. United States 
Westbrook v. Arizona 
Whalen v. United States

472, 411,474, 481,484, 
555, 561, 1743, 7744, 2234 

875, 879 
22, 24, 73, 74

1553 
424, 425

1513, 1630, 1637, 
1641, 2776 

2152 
130, 133, 149 

3058,3128,3133,3139 
602, 1826, 2916, 2952, 

3006, 3013, 3021 
641 

2861,2949
1554

136 
89,212, 553 

472, 515

Will v. Calvert Fire Ins. Co. 
Will v. United States 
Williams v. Florida
Williams v. New York
Witherspoon v. Illinois 
Wolf v. Colorado
Wolif v. McDonnell

568, 1126, 1144, 1145
617 

2474 
1348 

1512, 1575, 1580, 
1585

2708, 2709, 2711
2713

1953, 1954
2375, 2390, 2391, 2392

1997
13

Wong Sun v. United States
Wood v. Georgia
Woodson v. North Carolina 
Ybarra v. Illinois 
Yick Wo v. Hopkins
Zant v. Stephens
Zap v. United States 
Zurcher v. Stanford Daily

3059, 3072,3125,3138,
3139, 3140, 3143, 3155

654, 656 
1749, 1829 

2507, 2521,2526
32, 112

714
2505

187
682

FIRST CIRCUIT
Archibald v. Mosel
Benson v. Superior Court 
Blake v. Hall
Brady v. Samaha
Bresst v. Helgemoe 
Campiti v. Walonis
Dicenso v. Michaels 
Domaingue v. Butterworth
Eaton v. Holbrook

132
1537 

3061,3196
2136, 1627

1694
433 

2958, 2992 
1826 

1072, 2992, 3052
Fiallo v. de Batista 
Gilday v. Boone 
Hampers, In re 
Hawkins v. Hall 
Isaac v. Perrin

Johnson v. United States 
Kines v. Butterworth 
Koski v. Samaha

3063,3076,3148, 3214 
3063, 3069, 3090, 3097 

904 
3197,3199 

!, 1294, 1296, 1298, 1306, 
1311, 1312, 1313, 1314

1401
2976

2141,2397, 2976

Langton v. Berman 3131,3146
Layne v. Vinzant 3110,3214
Lochiatto, In re 408
Lombardo v. Meachum 3154
Longval v. Meachum 1494, 1943, 2396
Mack v. United States 1409, 2902
Mains v. Butterworth 1179
McGuirk v. Fair 1409
Melvin, In re 898
Miles v. Sampson 3101
Miller v. United States 2874
Oberkoetter, In re 921,2762
Podlaski v. Butterworth 547
Providence Journal Co. v. FBI 402
Reinstein v. Superior Court Dept, of

the Trial Court of Mass. 1615,2136
Sisbarro v. Warden 3172
United States v. Ariza-Ibarra 1192,2229
United States v. Barbosa 1797,2197
United States v. Benmuhar 1553, 1966
United States v. Bonilla 2794
United States v. Booth 1589
United States v. Budzyna 207, 573, 656, 1199,

1200, 1209, 1217, 1299
United States v. Canessa 1829
United States v. Caron 1105
United States v. Carr 1088
United States v. Chagra 1597
United States v. Ciampaglia 1173
United States v. Cordero 1327, 1345
United States v. Cortellesso 1759
United States v. Davila Williams 1192
United States v. Del Toro Soto 46, 62, 1201,

1202, 1211
United States v. DiGregorio 710
United States v. Donahue 1849
United States v. Downing 543,636, 654
United States v. Drake 30,31,32, 39,41
United States v. Drape 2279
United States v. Dziurgot 2200
United States v. Escobar Noble 1479, 1481
United States v. Ferreira 1175, 1201
United States v. Flaherty 799, 840, 841, 843,

1151, 1160, 1173, 1174,2186,2188,
2194, 2196, 2197, 2200, 2202

United States v. Fontanez 2716
United States v. Gerardi 361
United States v. Gordon 2869
United States v. Harrigan 392
United States v. Hayes 210,318
United States v. Hilton 320,321
United States v. Hotz 2047
United States v. Indorato 544
United States v. Irizarry 5, 7, 138, 210, 225,

699
United States v. Izzi 1217
United States v. Jodoin 12, 250,271, 1334,

1336, 1345
United States v. Keefe 1413, 1417
United States v. Kiendra 573, 577, 578, 579
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Footnote Numbers Case Footnote Numbers

FIRST CIRCUIT SECOND CIRCUIT

Case

United States v. Lochan 699, 1049, 1049, Cofone v. Manson 3154
2066, 2296 Contreras v. United States 73. 194

United States v. Mack 1332, 1339, 1345 Cruz v. Alexander 404
United States v. Marcano-Garcia 2006 Daye v. Attorney General 2992
United States v. Martorano 2721,2727 Donovan v. Mehlenbacher 9, 290, 704
United States v. McLennan 806,811,2076, Drayton v. Hayes 1536

2159 Finetti v. Harris 1070, 1071, 1072
United States v. Middleton 1597 Fula, In re 2147
United States v. Mirkin 2181 Grand Jury Proceedings (Katz),
United States v. Moore 460 In re 921
United States v. Nunez 806,812 Grand Jury Proceedings (Rosahn),
United States v. Porcaro 2032,2033,2119, In re 897, 2807

2121 Grand Jury Subpoena Duces Tecum
United States v. Previte 810, 2049, 2052, 2797, Dated April 23, 1981, In re 904, 2244

2806, 2807, 2817 Grimes v. United States 2879
United States v. Reed 2451 Harned v. Henderson 1445
United States v. Rose 9, 323, 2329 Hu Yau-Leung v. Soscia 1074
United States v. Saade 405, 708, 711, 718, 719, Iuteri v. Nardoza 2579

753, 1893, 2391 John Doe Corporation, In re 928
United States v. Savarese 2194, 2205 Johnson v. Fogg 1411
United States v. Sorren 2747 Kirksey v. Jones 2195,2992, 2325
United States v. Strahan 210, 225,278 Klein v. Harris 2249, 2309, 2824, 3009
United States v. Stubbert 2311 Krische v. Smith 2120
United States v. Talavera 1016, 1048, 1773, LaBruna v. United States Marshal 3001

1797 Langone v. Smith 1772
United States v. Tashiian 1024, 1050, 1051, Lareau v. Manson 3059, 3060, 3061, 3063,

1053, 1160, 1581, 2012, 2135 3201, 3206, 3209, 3219, 3223, 3227
United States v. Timpani 30, 111,536 Mackin, In re 2707, 2708, 2734
United States v. Tracey 2302, 2303, 2391, Mancuso v. Harris 2965

2719, 2725, 2727 Martinez v. Harris 3009
United States v. Turkette 708, 806, 1028, 2090 McClain v. United States 1697, 1700
United States v. Tursi 1458 McKee v. Harris 1762, 1908, 1930
United States v. Vargas 2731 Melia v. United States 2883
United States v. Viegas 272 Mitchell v. Smith 1608
United States v. Waldman 1849 Musidor v. Great American Screen 2065,
United States v. Weber 28, 103, 127, 170, 188, 2154, 1942

225, 235, 540, 617, 702, 706 Perkins v. LeFevre 1173
United States v. West 271 Persico, In re 407
United States v. Winter 395, 806, 807, 835, Roche v. Sizer 2409

876, 1016, 1037, 1051, 2135, 2196, Sales v. Harris 505, 2202, 2840, 2976,
2719, 2720, 2822, 2835, 2840 3008, 3036

United States v. Wright 2729 Salomon v. La Vallee 1849
United States v. Y azbeck 1413 Sher v. Stoughton 2853
Warrant Authorizing the Interception of Oral Solomon v. Smith 503

Communications, In re 394 Sostre v. Festa 3004
Zeigler v. Callahan 1155, 1175, 2229 Stowe v. Devoy 339

SECOND CIRCUIT Taylor v. Kavanagh 3065
United States ex rei. Carrasquillo v.

Albuquerque v. Bara 3051 Thomas 1511
Alessi v. United States 1409, 2873, 2876 United States ex rei. DiGiangiemo v.
Application of NBC, In re 2102,2103 Regan 1673
Aziz v. LeFevre 3180, 3182 United States ex rei. Goodman v. Kehl 1070
Barker v. Jones 3005 United States ex rei. McCann v.
Barnes v. Jones 2989, 3052 Thompson 855
Biaggi, In re 953 United States v. Ajlouny 244, 396, 626, 1030
Bradley v. Coughlin 2768, 3096, 3097 United States v. Alessi 2229, 2722, 2723
Brown v. Harris 493,510, 1966 United States v. Alexandra 1576
Caballery v. United States Parole United States v. Angelilli 2851,2854

Comm’n 2576 United States v. Beltempo 33, 39,41. 1063
Camera v. Fogg 1845, 1860 United States v. Berardi 1641
Carvey v. Lefevre 1932 United States v. Blouin 2007



808 The Georgetown Law Journal [Vol. 71:801

SECOND CIRCUIT SECOND CIRCUIT

Case Footnote Numbers Case Footnote Numbers

United States v. Bradford 2391
United States v. Brown 2077
United States v. Brown 1130
United States v. Buettner-Janusch 205, 701
United States v. Buffalino 1217
United States v. Burke 1394
United States v. Burnett 1430, 1506
United States v. Busic 1699
United States v. Calder 2417
United States v. Carrier 804,818
United States v. Ceballos 28, 66, 269
United States v. Coven 1180,2177,2195,

2206, 2299, 2304
United States v. Cunningham 1759,1888
United States v. D’Auria 876
United States v. Dazzo 2392, 2481, 2504, 2480
United States v. DiFrancesco 1319
United States v. DiLapi 1813
United States v. Dien 405
United States v. Durant 1755
United States v. Evans 1585, 2785
United States v. Fuentes 427
United States v. Gigante 387
United States v. Gilbert 2222, 2229, 2716,

2719, 2723, 2725
United States v. Gordon 229, 299, 312, 590,

657, 1014
United States v. Helgesen 1363, 1772, 1784,

1796
United States v. Hutcher 1200
United States v. Jackson 167, 250, 263, 269
United States v. Jacobs 2721
United States v. Jacobs 880
United States v. Jenkins 1585,2785
United States v. Johnson 6, 30, 3 Ì
United States v. Kahane 2469
United States v. Khalje 829
United States v. Lace 9, 55, 62, 193
United States v. Losada 1032, 1036, 1037,

1038, 1050
United States v. Mackin 2863
United States v. Macklin 2769
United States v. Manfredi 342
United States v. Margiotta 766, 820, 821,

1638, 2275, 2775
United States v. Marin 9, 66, 194, 2321,2322
United States v. Martino 21,30,33,41, 130,

133, 193, 196,356, 360,
361, 362, 368, 706

United States v. Mastrangelo 1613,7(5/7
United States v. McGrath 386,387,423, 1290,

1313
United States v. Menendez 342
United States v. Menghi 1175,2431,2451
United States v. Modica 174, 699,2185,2187,

2196, 2846
United States v. Moody 246, 248, 532
United States v. Murphy 2741
United States v. Muse 710
United States v. Myers 2741
United States v. Nunez 2659

United States v. Ocampo

United States v. Oliver 
United States v. Pacella
United States v. Palter 
United States v. Perez 
United States v. Petito 
United States v. Place 
United States v. Prix 
United States v. Rea

United States v. Reed 
United States v. Rubin
United States v. Sam Goody, Inc.

United States v. Sanchez 
United States v. Sanders 
United States v. Sanzo 
United States v. Scacchetti 
United States v. Scotto 
United States v. Segura 
United States v. Seregos 
United States v. Snyder 
United States v. Sotomayor 
United States v. Stofsky 
United States v. Streifel 
United States v. Stroman 
United States v. Thibadeau 
United States v. Tiler

9,28, 30,31,66, 
152, 211 

1357, 1361, 1363
403 

1413 
1529 

1134, 1199 
28,31,32, 272 

235, 247 
257, 1750, 2686, 2692, 

2693 
2088 
1060 

1641, 2708, 
2711, 2778

1212
246 

2227,2229 
776, 840 

1030 
21, 133 

2275 
704, 710,2392

342 
2729

13, 66, 250, 253, 270 
1585

763,806,819 
1508

United States v. Todisco 6, 28, 30, 39,41, 83,
95, 126, 130, 194, 347, 358, 361,423, 

466, 1345, 1401, 1763, 1813
United States v. Tompkins
United States v. Turkish
United States v. Valencia 
United States v. Vargas 
United States v. Vargas 
United States v. Vasquez 
United States v. Vasquez 
United States v. Vazquez 
United States v. Waltzer 
United States v. Williams 
United States v. Zappola 
Washington v. Harris 
Wedra v. Thomas

1920
2279

149, 192
2788,2789

222
2393, 2454, 2455 

867, 926, 1737
342, 386

273
911

2251,2253,2253 
1791, 1813, 2207, 3009 

3036
THIRD CIRCUIT

Africa v. Pennsylvania 3182
Application Of the United States for

Order Auth. Installation of Pen Register,
In re 470

Arias v. United States Parole Comm’n 2583,
2587, 2588, 2906 

Artway v. Pallone 2590, 2619, 2972, 2986,
3134

Babula v. Immigration 
zation Service

Bailey v. Redman
Beshaw v. Fenton
Black v. Bayer
Block v. Potter

and Naturali-
5, 28, 250 

1784, 1813 
2908,3154,3172 

7<y20,3103 
2867
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Case Footnote Numbers Case Footnote Numbers

THIRD CIRCUIT THIRD CIRCUIT
Bowman v. Wilson 2906
Bradshaw v. Carlson 2906,3134
Briguglio v. United States 1858, 1877, 2933
Brown v. Cuyler 2993
Cobb v. Aytch 1068, 1318
Davis v. Rendell 3072,3105
Davis v. Stamler 1880
Dreibelbis v. Marks 3097,3182
Duffy v. Cuyler 1378, 1446
Forsyth v. Kleindienst 414
Franklin v. Fenton 2588, 2636
Gibson v. Lynch 3149,3156,3199
Government of the Virgin Islands v.

Bedford 835, 838, 1587
Government of the Virgin Islands v.

Berry 1506
Government of the Virgin Islands v.

Christensen 1641, 2781
Government of the Virgin Islands v. Jarvis 28 
Government of the Virgin Islands v.

Josiah 2717
Government of the Virgin Islands v.

Rasool 28,30,152,172,178,706
Government of the Virgin Islands v.

Scotland 1468
Government of the Virgin Islands v.

Smith 1529
Government of the Virgin Islands v.

Smith 1587
Government of the Virgin Islands v.

Smith 2280,2281
Grand Jury Empanelled, In re 1632
Grand Jury Empanelled Aug. 14, 1979,

In re 2758
Grand Jury Empanelled (Colucci), In re 2778 
Grand Jury Investigation (Harkins),

In re 408,410,411
Grand Jury Investigation (New Jersey State

Commission of Investigation), In re 933
Grand Jury Proceedings, In re 1128
Grand Jury Proceedings (Appeal of FMC

Corp.), In re 921
Grand Jury Proceedings (Harrisburg),

In re 12,28,38,867,888,2057,2144
Grand Jury Proceedings (Johanson),

In re 903,2713
Harris v. Cuyler 3099
Helms v. Hewitt 3130, 3132, 3142, 3146, 3155,

3156 
Hubbard v. Jeffes 189, 1796, 3026, 3036
Hudson v. Robinson 3125
Inmates of Allegheny County Jail v.

Pierce 3191
Kershner v. Mazurkiewicz 2109, 3127
Klobuchir v. Pennsylvania 1528
Martin v. Warden, Huntingdon State

Corr. Inst. 1983,2031
Maslauskas v. United States Board of

Parole 2638
McClain v. United States 
McGough v. Hewitt

1698
1348

Micklus v. Carlson 2417, 2434
Milhouse v. Carlson 3062, 3122
Roberts v. United States 1413
Ross v. Meagen 3120
Savage v. United States 2925
Sistrunk v. Lyons 1068
United States ex rei. Abdus-Sabur v.

Cuyler 1294, 1295, 1297, 1298, 1305
United States ex rei. Dancy v. Arnold 2434
United States ex rei. Hart v. Davenport 1771
United States ex rel. Trantino v. Hatrack 3004
United States v. Allen 2941
United States v. Bedford 124
United States v. Bocra 1180
United States v. Burnett 1435
United States v. Busic 1704
United States v. Campisi 2410
United States v. Carrasquillo 1330,

1337, 1343, 1345
United States v. Carter 1414, 1429
United States v. Christian 851, 2707
United States v. Constanzo 1898
United States v. Criden 2040, 2056, 2072,

2102, 2103, 2104, 2291
United States v. Crocker 880
United States v. Cuthbertson 2765
United States v. Demanett 296
United States v. DiGilio 1358
United States v. Dixon 1641, 1642, 1684, 2717
United States v. Falcone 382, 388
United States v. Ferri 2583, 2928
United States v. Fioravanti 2131
United States v. Friedland 1133,2185,2200,

2720
United States v. Friedman 1525
United States v. Gallagher 1648
United States v. Garber 833
United States v. George 1125
United States v. Grimes 1363, 1565, 2409,

2410
United States v. Hecht 1425, 1528
United States v. Helstoski 910
United States v. Herrold 1411
United States v. Horsley 1440
United States v. Inmon 1532
United States v. Jackson 28, 1216, 1824, 2029
United States v. Jannotti 1641,2055,2089,

2781
United States v. Jerry 1528
United States v. Jiles 1185
United States v. Johnson 2464, 2468, 2469
United States v. Laura 1429, 1860, 1889
United States v. Leppo 1608, 2740
United States v. Levine 1267, 2749
United States v. Ligori 1458
United States v. Litman 766, 767, 769, 771,

914, 2746
United States v. Lowell 2259, 2280, 2281
United States v. Mariano 2463
United States v. Martinez 1089
United States v. McQuilkin ¡542, 2740
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FOURTH CIRCUIT FOURTH CIRCUIT

Case Footnote Numbers Case Footnote Numbers

United States v. Meyers
United States v. Morrison
United States v. Moskow
United States v. North
United States v. Prendergast
United States v. Provenzano

Moore v. United States 1413
Neidinger v. United States 2451
Nelson v. Collins 3211
Outing v. Bell
Prosise v. Haring 
Safrit V. Garrison

2434
3080,3083

3050

United States v. RMI Co.
United States v. Reicherter
United States v. Stine 2

Sharpe v. United States 30, 66, 178,262, 654 
Sneed v. Smith 1825, 2070, 2504, 2984, 3045 
Special Grand Jury 81-1 (Harvey), In re 906 
Strader v. Allsbrook 3067

United States v. Sturm
United States v. Uzzolino
United States v. Van Scoy

United States v. Walden
United States v. Welty

United States v. Williams 
Weaver v. Wilcox 
Winsett v. McGinness

Strader v. Garrison 
Street v. Cherba
Taylor v. Stames
United States v. Barber
United States v. Barrington
United States v. Beilina 
United States v. Bennett
United States v. Brugman

1417, 1431
104,3109 

1774, 1805 
708,718, 2215,2275 

1588 
4,9,211,222 

507, 2083 
1016, 1017, 1019, 

21, 1037, 1892, 2829

FOURTH CIRCUIT
Adkins v. Bordenkircher 1600, 3009
Anderson v. Warden 578, 1813, 2158, 2159, 

2845 
Armpriester v. United States 2400
Blair v. United States 30, 35, 167, 211, 241, 

2392 
323 

1396 
2974, 3059, 3108, 3111, 3168 

580 
2301 
1798 

1302,1710, 2397, 2984 
1468 

906, 916,2761 
2757 
2134 

1401, 2567 
3102 

2579, 2582, 2585, 2588, 2589 
1371 

2586, 2872 
3060,3154 

(Doe), In re 906
2052, 2964, 3008 

2972,2986 
3096 
3004 
1071 

2480, 2504 
1579, 1588 

96 
3195 

699 
1743,3112 

1378 
2425, 2583 

547

United States v. Burroughs 
United States v. Burton 
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United States v. Steagald
United States v. Stone 
United States v. Stratton
United States v. Stricklin 
United States v. Sutherland

United States v. Swanson
United States v. Tapia 
United States v. Thevis

United States v. Thibodeaux 
United States v. Thomas 
United States v. Tibbetts 
United States v. Tinkle 2 
United States v. Tobias 
United States v. Touchet 
United States v. Townley
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FIFTH CIRCUIT SIXTH CIRCUIT
United States v. Tunnell
United States v. Turner

2285, 2474
2117

United States v. Tyler 
United States v. Uni Oil, Inc.
United States v. Uptain
United States v. Varkonyi

2690
718,806

1258
28, 79, 754, 755,

Zapata v. Estelle 1359
SIXTH CIRCUIT

United States v. Vasilios
807, 809, 810, 811, 2797, 2797

1378
United States v. Viera 6, 30, 209, 2801
United States v. Villamonte-Marquez 237,

United States v. Vincent

United States v. Walker 
United States v. Walker 
United States v. Wasler 
United States v. Webb 
United States v. Welch 
United States v. Wesevich 
United States v. Westoff 
United States v. White 
United States v. Whitley 
United States v. Whitney 
United States v. Wilkinson 
United States v. Williams 
United States v. Wilhams 
United States v. Williams 
United States v. Wilhams 
United States v. Wilhams 
United States v. Willis 
United States v. Wilson 
United States v. Wilson

United States v. Womack 
United States v. Woolery 
United States v. Wright 
United States v. Wright 
United States v. Ylda 
United States v. Young 
Vasquez v. Snow 
Vaughan v. Estelle 
Von Burleson v. Estelle

241
2085,2122,2131, 

2731
1157
1258 

545, 1796
585

812,1025, 2834, 2837 
1979
1609
491

7, 699, 1781
1511,2692 

1514
512
628 

319, 320,321 
622, 627

196
296
817

1020, 1048, 1063, 
1311, 1328, 1345

5, 699, 829, 841 
27, 28,31

2740 
1048

837, 2831 
2818
626 

2966, 3047 
1526

Washington v. Estelle 1799, 2977, 3023, 3030,
3099

Washington v. Strickland 1781, 1787, 1788, 
1790, 1791, 2383, 2526, 2530, 2826, 2974, 3039

Washington v. Watkins

Watkins v. Thomas 
White v. Estelle 
Wilhams v. Blackbum

506, 1781, 1788, 1796, 
2807, 2974, 3009, 3056 

2391 
1361,2984 

1799, 1825,2521,2521, 
3045 

3097,3111,3213, 3217 
1716,2697 
1916, 3036 
2404, 2606 
1796, 3045 

3097 
3076, 
3099 

1068,1069

Wilhams v. Treen
Wilhams v. Wainwright 
Williford v. Estelle 
Wilson v. Estelle 
Winfrey v. Maggio 
Woodall v. Foti
Wright v. Dallas County Sheriff Dep’t

Young v. Hubbard

April 1977 Grand Jury Subpoenas (General
Motors Corp.), In re 859

Angel v. Overberg 2182,2194,2976
Arnold v. Marshall 2964
Atkins v. Michigan 1068, 1071, 1072
Barker v. Ohio 1529
Bell v. Harrison 2306
Bills v. Henderson 3154
Burton v. Bergman 2849
Caldwell v. United States 1782, 2943
Clark v. Jago 1737, 1912, 1915, 1916, 1917,

2841, 3046
Crick v. Smith 1791, 3008
Cunningham v. Perini 2204, 2976
Delk v. Atkinson 1666, 2958, 2983, 3001
Duke v. White 2959
Fuller v. Anderson 2984
Gentry v. United States 2788, 2789
Gilbert v. Sowders 1806, 3009
Glenn v. Dallman 2313
Gordon v. United States 2729
Grand Jury Proceedings at Chattanooga,

In re 938
Gully v. Kunzman 1536
Harless v. Anderson 2976, 2992
Henagan v. Anderson 2824, 2993
Hilliard v. Wilhams 3106
Jones v. Foltz 2989
Kanasola v. Civiletti 2909
Kendrick v. Schnorbus 3098
Kenner v. Martin 2648, 2881, 3066
Kowalak v. United States 1387, 1769, 2909,

2933
Linton v. Perini 1228, 1238, 1239, 1244, 1763,

2826
Little v. Hopkins 2906
Lonberger v. Jago 1407, 3042
Long v. Smith 1784, 2977
McNary v. Sowders 503, 3046
McPherson v. Barksdale 1469
Owen v. United States 2899
Pandelh v. United States 1580
Papp v. Jago 1708,2141,2397
Payne v. Smith 1588, 2848
Poole v. Perini 1782, 1796,2312,3039
Riley v. Gray 205, 633, 3026, 3026
Robinson v. Smith 508
Scott v. Perini 2983, 2984
Smith v. Bordenkircher 1859, 1876
Stewart v. Rhodes 3100
Sumner v. Mata 3042
Turoso v. Cleveland Mun. Court 2976
United States v. Algie 1197
United States v. Armijo-Martinez 2329
United States v. Austin 1573, 1589
United States v. Bailey 448, 460
United States v. Barry 224, 617, 701
United States v. Beaman 1067, 1068, 1082
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SIXTH CIRCUIT SEVENTH CIRCUIT
United States v. Berger 2274
United States v. Bilsky 1340, 1341, 2745
United States v. Blue Diamond Coal Co. 6, 9,

United States v. Bowling 
United States v. Bridewell 
United States v. Brown

14, 305, 704
2281,2335
1621,1622 

1269, 1270, 1271,

Weir v. Fletcher 2211, 2807, 2832, 3009, 3048 
White v. Sowders 3049
Wiley v. Sowders 1801, 1826, 1829, 2984, 3046 
Wölfel v. Sanborn 2647, 3110
Wright v. Crowell 3102

SEVENTH CIRCUIT

United States v. Caggiano

United States v. Calarco

1273, 1274, 1279, 2322, 2323, 1614
1633, 1636, 1876,
2710, 2750, 2773

125
United States v. Casey
United States v. Cassity 
United States v. Combs

1112, 1119
448, 2809

170
United States v. Cox 1390
United States v. Cusmano
United States v. Distler

836, 837, 838
2312

United States v. Doe 
United States v. Enoch 
United States v. Farmer
United States v. Feldman

United States v. Feroni 
United States v. Frederick

2447
1609,2192

2693
325, 364, 371,376,

377, 423
2122, 2819, 2852

1212
United States v. Halliday

United States v. Harper 
United States v. Harris

591,392, 1062, 
2324, 2844 

1188

United States v. Hensel
United States v. Hunt
United States v. Jefferson

1476

United States v. Jones 
United States v. Kendricks

699, 1225, 1257 
1930, 2422 

12, 28, 196, 250, 
1014

United States v. Lanci 
United States v. Lewis 
United States v. Marino 
United States v. Meyers 
United States v. Moore 
United States v. Nembhard 
United States v. O’Dell 
United States v. Oliver 
United States v. Orrico 
United States v. Paul 
United States v. Ray 
United States v. Robinson

United States v. Seta 
United States v. Short

814, 837, 2076
1047

1185, 1538, 1589,2740 
2009, 2209, 2849, 2850 

843, 1175 
2358

12, 28, 28, 250, 271 
196, 250, 763, 871 

1390
4,7 

1663
434
297 

823, 824, 825, 2204, 
2206

39,47, 117,641 
771,776,780, ÍW, 938,

1197, 1204 
1879United States v. Taylor

United States v. United States District Court

United States v. Vandetti 
United States v. Williams

Van Curen v. Jago 
Walker v. United States
Walters v. Jago
Weaver v. Jago
Webster v. Frey

2710
2309

2183, 2209, 2268, 
2814, 2824

2615
2402
3031

3182,3183
1537, 2992

Alicea v. Gagnon 2252,2339, 2848
Bonner v. Coughlin 3101
Boyd v. Adams 3087
Bruce v. Duckworth 489,670, 1588,2011,

2012, 2121, 3036, 3045
Chapman v. Pickett 2477
Chavis v. Rowe 3111
Corrugated Container Antitrust Litigation,

In re 905
Corrugated Container Antitrust Litigation

(Conboy), In re 2251,2275
Davis v. Franzen 1859, 2316, 2956, 2983, 2984
Davis v. Greer 2976
DeMonte, In re 356, 361,372,404,408,409,

708
Dently v. Lane 1804, 1859, 3046
Doyle v. Elsea 2409, 2633, 2634, 2636, 2648,

3142
Gibson v. McEvers 3146
Harrell v. Israel 2091
Harrington v. DeVito 3100
Harrison v. Indiana 2962
Hollenbeck v. Estelle 2252
Jacks v. Duckworth 418, 561, 1737, 2215
Jordan v. Wolke 3191
Kelsie v. Trigg 2457, 2822
Kincaid v. Rusk 3090,3187
Larrison v. United States 2728
Lono v. Fenton 3172,3174
Lowe v. Duckworth 2961,3001
Luther v. Molina 1068
Maclin v. Freake 3099
Madyun v. Thompson 3076, 3080,3090,3133,

3203, 3204, 3205, 3217
Parisie v. Greer 2327
Perlin, In re 943
Powe v. City of Chicago 111,3100
Robinson v. Ralston 2434
Ruiz v. Cady 3052
Searches and Seizures Conducted on

October 2, and 3, 1980, In re 291,292
Solomon v. Elsea 2581 ,2587, 2588, 2607, 2619
Special April 1977 Grand Jury (Scott),

In re 890
Special February, 1977 Grand Jury (Pavone),

In re 408
Special February, 1975 Grand Jury, In re 939,

945, 951, 954
Stokes v. United States 2070, 2937
Walsh, In re 1899
United States ex rei. Allen v. Franzen 2209,

2832, 2974
United States ex rei. Del Genio v. United States

Bureau of Prisons 2411,2412
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Case Footnote Numbers Case Footnote Numbers

United States ex rel. Edwards v.
Warden 1777, 1785, 1796, 2922

United States ex rel. Fulton v. Franzen 1511 
United States ex rel. Gorham v. Franzen 612 
United States ex rel. Green v. Greer 3034
United States er rel. Grundset v.

Franzen 1450, 2958, 2961
United States ex rel. Haywood v. Wolff 1006, 

2316 ■- 
United States ex rel. Herat v. Franzen 1348, 

1796 
United States ex rel. Hoover v. Franzen 2975, 

3066 
United States ex rel. Houston v. Warden,

Stateville Correctional Center 3146
United States ex rel. Jones v. Franzen 2956, 

3041 
United States ex rel. Owens v. Twomey 658 
United States ex rel. Riley v. Franzen 585, 

608 
United States ex rel. Robinson v. Israel 1417 
United States ex rel. Ross v. Franzen 3009, 

3040, 3055 
United States ex rel. Scott v. Illinois Parole and

Pardon Bd. 2590, 2619,2626
United States ex rel. Smith v. Franzen 2213 
United States ex rel. Stevens v. Circuit

Court 1536,2958
United States ex rel. Walker v. Twomey 1071 
United States v. Aleman 1565
United States v. Allain 1159, 1173, 2186, 2226,

United States v. Aviles 1336
United States v. Baskes 652
United States v. Batchelder 1212
United States v. Benjamin 272
United States v. Berardi 819, 821, 825, 1014,

1050
United States v. Berry 1715, 1799
United States v. Black 12, 250, 271, 271
United States v. Brown 1392
United States v. Brown 2131
United States v. Bruscino 1271, 1273, 1274,

1279, 1280, 2017, 2018, 2020
United States v. Cartone 1337, 1345, 2087
United States v. Carreon 1309
United States v. Castro 1531
United States v. Cook 1463, 1468, 1508
United States v. Cord 510, 813
United States v. Covello 191
United States v. Davis 2905
United States v. Dellinger 2871
United States v. DiFonzo 1397
United States v. Edelson 324
United States v. Edwards 2102, 2103
United States v. Falk 714,716
United States v. Fels 1408
United States v. Ford 2416,2451
United States v. Fountain 2451
United States v. Franzen 1944
United States v. Gabriel 2729

United States v. Gaertner 1396
United States v. Gaines 985
United States v. Garcia 2209
United States v. Garcia-Geronimo 806
United States v. Garza 535, 1051, 1902, 2031,

2121, 3124
United States v. Gillespie 96, 196,616, 654
United States v. Glasby 188
United States v. Graham 158
United States v. Gray 1408, 1434
United States v. Harris 1212,1213
United States v. Hastings 2203, 2206
United States v. Hedman 1029
United States v. Hedman 2719, 2720, 2721,

2722, 2723, 2725, 2936
United States v. Henderson 2806
United States v. Horton 342
United States v. Horton 758, 806, 1331, 1345,

2393
United States v. Howze 1766
United States v. Inendino 2466
United States v. Johnson 1796,2177
United States v. Kendall 816, 817
United States v. Kimberlin 2783,2788
United States v. Klien 273
United States v. Koger 1330, 1339, 1345
United States v. Krohn 1327
United States v. Lang 855, 860
United States v. Lawson 382, 388
United States v. Lawson 2316
United States v. Lee Stoller Enterprises,

Inc. 1023, 1024
United States v. Lewis 2840
United States v. Lupo 167, 178, 702, 706, 2396
United States v. Lyons 2274
United States v. Mavrick 1849
United States v. McDonough 2664
United States v. Mooney 2462
United States v. Murzyn 2159
United States v. Nicosia 2076
United States v. O’Brien 1501
United States v. Phillips 573, 577
United States v. Pickett 904
United States v. Plisek 1424, 1462, 2388, 2391
United States v. Posey 7, 10, 21, 250, 270,316,

699, 701, 2842
United States v. Raineri 1334, 1345, 1784,

1799, 1976
United States v. Read 710, 843, 1282, 2266,

2306
United States v. Regilio 542, 1334, 1345
United States v. Rosario 2756
United States v. Rumell 1823
United States v. Santucci
United States v. Scherer 9, 188,211,703
United States v. Scott 2188
United States v. Sechrist 1324
United States v. Shelton 2275, 2393
United States v. Silvern 2131
United States v. Snow 2306
United States v. Stavros 1580
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EIGHTH CIRCUIT EIGHTH CIRCUIT

Case Footnote Numbers Case

United States v. Thomas 225, 1033, 1036,
1049 

United States v. Torrez-Dlores 2377, 2664
United States v. Trapnell 1920
United States v. Udziela 793, 871
United States v. Walker 2849
United States v. West 1589, 2066, 2081, 2188, 

2228, 2303, 2307, 2317 
United States v. White 28, 84, 188
United States v. Wilkins 577, 607, 2187, 2204,

2480, 2481, 2808, 2843
United States v. Winograd 1059, 2184, 2200,

2321, 2322, 2805
Velsicol Chemical Corp. v. Parsons 921
Ware v. Gagnon 2686
Welsh v. Mizell 2583,3001
Whitley v. Seibel 998
Wilks v. Israel 1908
Wilhams v. Morris 1413
Wilson v. Meyer 1569,1650

EIGHTH CIRCUIT
Adail v. Wyrick 3001, 3039
Albers v. Ralston 2709, 3066
Alexander v. Housewright 1859
Applications of Kansas City Star, In re 383,

Baird, In re 904,2142, 2251
Batten v. Scurr 2231,2975, 3004
Berkley & Co., In re 921
Black v. Woods 2218,2219,2298, 2318
Bonner v. Wyrick 1422, 1943
Boyer v. Riley 3080
Bradley v. Fairfax 942
Branchcomb v. Brewer 3203
Britton v. Rogers 2456
Brown v. United States 250, 1784, 2874, 2932,

2934, 2943
Camillo v. Wyrick 1421
Chambers v. Kaplan 3114
Collins v. Housewright 1351
Comer v. Parratt 1779, 1796
Cornell v. Iowa 2134
Cotton v. Mabry 2958, 2964
Cox v. Federal Bureau of Prisons 2410
Cox v. Hutto 1378
Cunningham v. Ray 3098
Davis v. Parratt 1225, 1255, 1256
Davis v. Smith 1087
Dietz v. Solem 3014
Dodson v. Polk County 3120
Durham v. Wyrick 2391
Durham v. Wyrick 1765, 2402
Eldridge v. Atkins 1785, 1812, 2961,2974,

3036, 3039
Euell v. Wyrick 3009
Fields v. Wyrick 597, 606
Flye v. Parratt 1799
Ford v. Parratt 1401, 1431, 1432, 1769, 3041
Franklin v. Webb 2972, 3085
Fulford v. Klein 3072

Garman v. Foust
Goff v. Menke 
Gorham v. Banovetz
Grand Jury Proceeding (Malone), In re

Gray v. United States Parole Comm’n 
Hall v. Brewer
Harris v. Baker
Hawkman v. Parratt

Henderson v. Missouri 
Hernandez-Uribe v. United States 
Hicks v. Scurr 
Holiday v. Wyrick 
Holt v. Wyrick 
Hunt v. Roth 
Hunter v. Auger 
Jensen v. Klecker 
Jensen v. Satran 
Johnson v. Petrovsky 
Johnson v. Wyrick 

1256,

3086 
3060,3125 

3098 
2242, 
2765 
2574 

2989, 3005 
3085, 3086 

1431, 1769, 1779, 1788, 
2974, 3039, 3056

Hayward v. United States Parole Comm’n
2578, 2579, 2583, 2587, 2588 

2955, 2986 
i 1681

1179,2977, 3023 
3003, 3057 

569, 1615,2314 
1070, 1095,2770 

257 
3188,3189 

3034,3046,3131,3142 
2866, 2909 

503, 1189, 1225, 1255, 
1257, 2084, 2226, 3036 

Judge Elmo V. Hunter’s Special Grand Jury, 
In re 

Keating v. Martin 
Keating v. Missouri 
Kelsey v. Ewing 
Kelsey v. Minnesota 
Kerns v. Parratt 
Knott v. Mabry 
Lenza v. Wyrick 
Lindhorst v. United States

949 
3120 
1174 
3213 
3133 

1511,2976 
1796, 3005 

2315, 2983, 2993, 3026 
1159, 1787, 1788, 

2227, 2834, 2880, 2907 
1401, 1796 

1784, 1796, 3026 
3111,3202 

2989 
2686 

408,410,411 
2992 
1826 

2315,2317,2318, 2844 
1856, 1859, 2993 

3112 
3060,3134 
1444, 3045 
1561,1562 

3001 
3105 
1433 

5,701
1413 

3213, 3219 
3009 

1401, 1446, 2573, 2822 
2986 

640, 2694 
2297 
3001

Long v. Brewer 
Maxwell v. Mabry 
Maxwell v. Mason 
McClain v. Kitchen 
McGaughey v. United States 
Melickian v. United States 
Moore v. Wyrick 
Morrow v. Wyrick 
Olson v. Green 
Parker v. Parratt 
Pearl v. Dobbs 
Peck v. Hoff 
Pennington v. Housewright 
Pope v. Thone 
Powell v. Wyrick 
Price v. Moody 
Rawls v. Mabry 
Ray v. United States Dep’t of Justice 
Richardson v. United States 
Robinson v. Moreland 
Rogers v. McMullen 
Rouse v. Foster 
Sacco v. Falke 
Schneider v. Housewright 
Scurr v. Moore 
Seemiller v. Wyrick
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EIGHTH CIRCUIT EIGHTH CIRCUIT

Case Footnote Numbers Case Footnote Numbers

Seltzer v. Ashcroft 3080
Smith v. Housewright 604, 3048
Smith v. United States 1128
Smith v. United States 1340,2934
Staege v. United States Parole Comm’n 2569, 

2578, 2579, 2585, 2588, 2596, 2601 
3036 
3187 
2588 

588, 589, 590 
1252 
2648 
2064 

1796, 3048, 3055 
3023, 3024 

1 39, 102
1872,1882, 

1885 
2187, 2224 

1362, 2136, 2187, 2200 
! 2082 

1751 
1290 

1589,2480, 2818 
1067, 1986, 1993, 

1996, 2011 
2391, 2399 

2024 
1425 

55, 133, 657 
2183 

2140,2462 
699, 2205 

1160,2085 
491 

8, 30 
1016, 1023, 1028, 

1029, 1030, 1151, 1175, 1217, 
2066, 2822, 2829, 2848 

503 
2416 
1064 

717,718 
1737 
458 

132, 135, 139, 1203, 
1996, 2028 
1506, 1507 

1020, 1174,2033, 
2034, 2035 

33, 39, 41, 42, 45, 46, 
49 

1769, 2880 
1420, 1430 

2122 
2011,2135,2136, 2205, 

2731 
1986,2118 

417, 699, 2122 
404, 780, 867, 2226

United States v. Clifford

United States v. Collins

Stephens v. Wyrick 
Stevens v. Ralston
Stroud v. United States Parole Comm’n 
Stumes v. Solem
Tasby v. United States 
Terry v. Rucker 
Thomas v. Wyrick 
Thompson v. Scurr 
Thompson v. White 
United States v. $88,500.00 
United States v. Agosto

United States v. Colvin 
United States v. Cook 
United States v. Cruella 
United States v. Cutts 
United States v. Czeck 
United States v. Davis

United States v. Allen
United States v. Alley
United States v. American Horse 
United States v. Anderson 
United States v. Anderson 
United States v. Anderson 
United States v. Archie

United States v. Bangert 
United States v. Bassler 
United States v. Beck 
United States v. Beck 
United States v. Beckman 
United States v. Bedrosian 
United States v. Bell 
United States v. Bigeleisen 
United States v. Bierey 
United States v. Biondich 
United States v. Bledsoe

United States v. DeCoteau 
United States v. DeMier 
United States v. Dean 
United States v. Dean 
United States v. Dennis 
United States v. Devins 
United States v. Dupree 
United States v. Dupris 
United States v. Earley 
United States v. Eddy 
United States v. Elliott 
United States v. Engleman 
United States v. Fanello 
United States v. Fay 
United States v. Frantze 
United States v. Frederickson 
United States v. Garcia 
United States v. Gill 
United States v. Gilliss 
United States v. Glaze 
United States v. Grabinski

United States v. Bode 
United States v. Boydston 
United States v. Brim 
United States v. Brink 
United States v. Brown 
United States v. Bruneau 
United States v. Bruton

United States v. Grady 
United States v. Hach 
United States v. Hadley 
United States v. Hansen 
United States v. Harrison 
United States v. Hebei 
United States v. Herzog 
United States v. Holy Bear 
United States v. Hood 
United States v. Hoppe 
United States v. Howell 
United States v. Howze 
United States v. Hudson

United States v. Bryant 
United States v. Burchinal

United States v. Button

United States v. Jackson
United States v. Jamieson-McKames 

Pharmaceuticals, Inc.

United States v. Cabrera-Quintero 
United States v. Cammisano
United States v. Campbell 
United States v. Carr

United States v. Johnson 
United States v. Johnson 
United States v. Jones 
United States v. Jones 
United States v. Knotts 
United States v. Kutrip
United States v. Kuykendall 
United States v. Lavallie 
United States v. Lawriw

United States v. Cassel 
United States v. Civella 
United States v. Civella

205, 292, 299,306,
548

1383 
608, 2228, 2229

2768 
1328, 1345 

5, 9, 445, 448, 460, 844 
2806, 2819

1212 
1175,2122,2183

1849
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NINTH CIRCUITEIGHTH CIRCUIT

Case

United States v. Legendre

United States v. Lester
United States v. Lincoln 
United States v. Lufkins
United States v. Mack 
United States v. Martin
United States v. Matlock

2195, 2720,2722,
2725

13,28, 154
2718, 2719

984
1468, 2456 

1609 
804, 806,815,816,

817
United States v. McCaghren 
United States v. McGlynn 28 
United States v. McMains 
United States v. Mefford 1 
United States v. Ming Sen Shiue 
United States v. Mooney 
United States v. Moore 
United States v. Moore 
United States v. Norton 
United States v. Norton 
United States v. Opsta 
United States v. Overstag 
United States v. Poitra 
United States v. Poludniak 
United States v. Powers 
United States v. Pratt 
United States v. Preskom
United States v. Ragusa 
United States v. Reed

1241
710, 1269, 1274, 1279,

1281
United States v. Reed

United States v. Reeves

1228, 1235, 1242,1250,
1756, 2065, 2066
1049, 1050, 1763,

2066, 2087
United States v. Richardson 2035, 2121, 2136
United States v. Riegelsperger
United States v. Riley
United States v. Roberts
United States v. Rodgers
United States v. Ross

1508
1272, 1279, 2312 

2396, 2839
2686
1406

NINTH CIRCUIT

United States v. Swarek 1231, 1243
United States v. Unger 1849
United States v. Unger 2934
United States v. Valle 573, 607
United States v. Van Lufkins 614, 985,2421,

2423
United States v. Weeks 193, 525
United States v. Weir 6, 18, 1796
United States v. Weis 2194
United States v. White 1154, 1207, 2082,2159
United States v. White Bear 575, 578, 608
United States v. Widgery 2720, 2721, 2722,

2723, 2724, 2725, 2727, 2729
United States v. Williams 1468, 1489
United States v. Wilson 2431
United States v. Wilson 1159
United States v. Wilson 2788
United States v. Wray 1378
Van Meter v. Iowa 3030
Villanueva v. George 3111,3219, 3221
Wade v. Haynes 2082,3112,3196, 3203
Wade v. Lockhart 3001
Walker v. Solem 1787, 3046
Wattson v. Olsen 3124
Weeks v. Wyrick 2955
White v. Bloom 712
White v. Walsh 1815, 1821,3099,3114
White v. Wyrick 3001,3067
Williams v. Missouri 1421, 1422, 3030
Williams v. Missouri Bd. of Probation

and Parole 2606
Wilhams v. Wyrick 1757
Yancey v. Housewright 1799, 2206
Zaehringer v. Brewer 1797

United States v. Runge 
United States v. Rust
United States v. Schmidt 
United States v. Schwartz 
United States v. Segal 
United States v. Shabazz 
United States v. Sheehy

United States v. Shepard 
United States v. Sherer

United States v. Shursen

United States v. Singer

2729 
148, 1585 

30,250, 654 
2188 
2197 

810,813 
1227, 1235, 1236, 
1243,1249, 1813 

1885 
2183,2187,2197, 

2202, 2846 
30,41,42, 1185, 

1188, 2182, 2840 
827,872, 1038,2186,

Allen v. United States Parole Comm’n 2586
Alo v. Olim 2209

Application of United States for an Order Auth.
an In-Progress Trace, In re 469, 471

Arizona v. Manypenny 2089
Baker v. Limber 2251
B artholomew v. Watson 3100, 3101, 3147,

3156
Battaglia v. United States, In re 902
Beard v. Udall 2166, 2167, 3104, 3105, 3108
Brady v. Smith
Brewer v. Raines
Briggs v. Raines 
Brown v. United States 
Brown v. United States

3090 
2296, 3036 

1174,2991,3044 
1760, 2928, 2933

1860

United States v. Singer
United States v. Skramstad

2187, 2197, 2200, 2323, 2323
2159

42, 46, 47, 114,

United States v. Steffen 
United States v. Strini 
United States v. Sublet
United States v. Sumpter

1185, 1189
1155

54, 116, 118
484

30,31,39,41,47

Bryan v. United States 1859,2931
BunkerV Wise 1413
Campbell v. Crist 3003
Caplan v. Vokes 2883
Cartwright v. Cupp 2989
Chavez v. United States 1400
Chavez v. United States 1348
Cooks v. Spalding 1796, 2976
Darrow v. Gunn 1348, 1369
Diamond v. United States District Court 2710
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Douglas v. Long 819
Droback v. United States 407
Franklin v. Oregon State Welfare Div. 2956,

2972, 2987, 3076, 3106, 3114, 3120, 
3195, 3200, 3214 

1783, 1796, 1916, 2975, 
3036 

1151, 1327, 1336, 
1345 

1796, 1826, 3023 
1826, 2976, 3023, 3044 

407

Fritchie v. McCarthy

Furlow v. United States

Garrison v. McCarthy 
Gibson v. Spalding 
Gordon, In re
Grand Jury Investigation (Hipes), 

In re
Grand Jury Proceedings (Hutchinson), 

In re
Grand Jury Proceedings (Mena), In re 
Grand Jury Proceedings (Reid), In re 
Gray v. Raines
Guam v. Dela Rosa
Guam v. District Court of Guam 
Gustafson, In re 
Guzman v. Morris
Henrique v. United States Marshal 
Hem Iron Works, Inc. v. Donovan 
Higdon v. United States
Hines v. Enomoto

907

2148
905
906

803, 836, 838, 2828 
2081 
2708 
2152

1459, 2588 
2576

291 
2663

990, 1010, 1783, 1784, 1799, 
1906, 2984, 3023, 3024, 3044 

Hinman v. McCarthy 532, 533, 2838, 2975, 
3027, 3048 

3060, 3203, 3206, 3212,3217
414 

2977 
3058 
1704

347, 355, 378, 414 
1674,1675, 1681,1724, 

2524 
2964

Hoptowit v. Ray 
Jacobson v. Rose 
Johnson v. Spalding 
Jones v. Taber
Kennedy v. United States 
Kilgore v. Mitchell 
Knapp v. Cardwell

LaLande v. Spalding
Larios-Mendez v. Immigration and Naturaliza

tion Service 1383
Lawson v. Kolender 19, 67, 257
Lewis v. McMasters 297
Little Light v. Crist 3003, 3045
Massie v. Sumner 1903
Maxwell v. Sumner 3008, 3055, 3067
McGee v. Estelle 505
McGuinn v. Crist 2840
McNulty v. Olim 2993
Miller v. McCarthy 1446
Moran v. Morris 1825,3026,3028,3048
Myers v. Rhay 1348
Myers v. Washington 2964, 3024
Nelson v. McCarthy 584
Ohlinger v. Watson 3213
Orand v. United States 2931
Owens v. Cardwell 2402
Pador v. Mantanane 2988
Pfeifer v. United States Bureau of

Prisons
Pierre v. Thompson

2909
1471,2573, 2976, 3040

Rhinehart v. Gunn
Ricks v. Sumner
Sacramento Bee v. United States Dist. 

Court
Satchell v. Cardwell

1760, 3036
3160

2075, 2711,2713
55, 134, 210, 1783, 3036, 

3039, 3056 
3062Seguin v. Eide

Seizure of Property Belonging to Talk of
the Town Bookstore, Inc., In re

Sherman v. MacDougall 3180, 3188, 3189
Sieling v. Eyman 1348
Silverton v. Department of Treasury 3045
Slappy v. Morris 1759, 1787, 2974
Sober v. Crist 1407, 1769, 1799, 3046
Special Grand Jury (for Anchorage, Alaska),

In re
Spotted Bear v. McCall 
Steinsvik v. Vinzant
Storseth v. Spellman
Stranger v. City of Santa Cruz
Sweet v. Cupp
Territory of Guam v. Dela Rosa
Thomas v. Cardwell
Thorp, In re
United States v. $31,697.59 Cash
United States v. Alderson
United States v. Alexander
United States v. Allen

111

938, 2757 
2588, 2634 
1411, 1417 
3125,3127 

3097 
3004 

2201,2221 
1173,2727 
2152, 2736 

1443 
2245 
2070 

9, 28, 30, 101, 103, 130, 
250, 254, 2181, 2832 

United States v. Alverson 1694, 1697,2395 
United States v. Amidon 2418, 2419, 2420, 

2422, 2423, 2425, 2428, 2429 
12, 30, 250, 270, 

705 
1348, 1362, 1365 
1293, 1331, 1345 

860 
3'1,39,41,49, 112, 

118, 2131, 2136, 2204, 30 
United States v. Astorga-Torres 210
United States v. Bagley 567, 569
United States v. Bagnariol 1212, 2017, 2018, 

2718 
345 

1756 
858, 1063, 2783, 2792, 

2808 
28, 30 

7Ä?
6, 12, 271, 273 

2131 
; 1379
1532, 1589, 1589 

2740 
17, 607, 2300 

1391 
2083 
1964 
787 
396 

1187, 1192, 1193

United States v. Anderson

United States v. Aponte
United States v. Arkus
United States v. Armored Transport, Inc.
United States v. Armstrong

United States v. Bailey
United States v. Barger 
United States v. Barker

United States v. Barnett
United States v. Basurto
United States v. Beale
United States v. Beattie
United States v. Bejur-Matrecios
United States v. Bendis
United States v. Bendis
United States v. Benedict 
United States v. Benson
United States v. Bernard
United States v. Berry
United States v. Bettencourt 
United States v. Bissel
United States v. Bonilla 1



1982] Case Index 823

Footnote Numbers Case Footnote Numbers

NINTH CIRCUIT NINTH CIRCUIT

Case

United States v. Booth 269, 509, 546, 551, United States v. Ferguson 2690
1319 United States v. Fielding 763, 1335, 1336,

United States v. Brady 883 1340, 1345, 2833
United States v. Brandon 1516, 1641 United States v. Fishbein 2792
United States v. Brock 3,4, 9, 30, 111, 132, United States v. Flores-Elias 1983, 2031

134, 448, 457, 461, 2848 United States v. Fogarty 30,38
United States v. Broncheau 1397, 1399 United States v. Ford 1704
United States v. Bronstein 1464 United States v. Frias-Ramirez 1112, 1118,
United States v. Brooksby 2835 1119, 1120, 1121
United States v. Brown 35 United States v. Furlow 1155
United States v. Callihan 2186 United States v. Gaines 1327
United States v. Cardwell 666 United States v. Gallo 30, 125, 426
United States v. Carnes 1541 United States v. Gardner 1181
United States v. Castaldo 1123, 1126 United States v. Garner 856, 2076,2131
United States v. Castillo 2820 United States v. Gere 2818
United States v. Cates 46, 561,624, 1737, 1743 United States v. Glenn 211,2422, 2847
United States v. Cawley 1614 United States v. Glickman 427
United States v. Cederquist 891 United States v. Goodheim 1407
United States v. Chamberlin 550 United States v. Green 2853, 2855
United States v. Clark 1351, 1354 United States v. Greger 2752
United States v. Cleary 178, 700 United States v. Griffin 770,771,2753
United States v. Colacurcio 1681 United States v. Griffin 1130, 1208, 1210, 1211
United States v. Coleman 806, 844 United States v. Halbert 1905
United States v. Conforte 2179 United States v. Hall 341
United States v. Connolly 2361, 2377, 2459, United States v. Hall 2814

2460 United States v. Hammond 28, 49, 66, 508
United States v. Connor 66 United States v. Harmon 1666
United States v. Conrad 1429, 1434 United States v. Harris 1212
United States v. Consuelo-Gonzalez 2662 United States v. Hazeem 2716
United States v. Cordova 191,2801 United States v. Hearst 2266
United States v. Corona 250 United States v. Hearst 1881, 2266,2884,
United States v. Cox 1608 2894, 2909
United States v. Crawford 127, 129 United States v. Hernandez 1061, 1192, 1194,
United States v. Crozier 111, 133,654, 2757 1195
United States v. Dahlstrum 1644 United States v. Hetreck 2710
United States v. Daniel 342 United States v. Hetrick 2466
United States v. Davis 39 ,46, 55, 62, 116, 118, United States v. Higginbotham 1200

617, 805, 1021, 1050 United States v. Hollingshead 561
United States v. DeFilippis 1460, 1464 United States v. Hollywood Motor Car
United States v. DeRosa 994, 1049, 1051, Co. 713, 715, 762, 770, 772

1783, 2304 United States v. Homburg 201
United States v. DeWald 2467 United States v. Hooten 610, 679, 656, 745
United States v. Dearmore 807 United States v. Huberts 658
United States v. Diggs 8,2119,2719, 2720, United States v. Irwin 1898

2721, 2722, 2723, 2724, 2725 United States v. Jabara 349, 362,417
United States v. Dior 2708 United States v. Jacobson 6, 237, 238
United States v. Doe 1949 United States v. Johnson 30, 129, 130
United States v. Doe 581, 1501. 2138, 2231, United States v. Jones 1204

2358, 2393 United States v. Jurgens 1695, 1715
United States v. Donn 1783, 1785, 2387, 2876, United States v. Kail 324, 353, 359, 1145

2909, 2933 United States v. Kaiser 342, 842, 1211, 1212,
United States v. Dubrofsky 461 1663, 2783
United States v. Eden 2851 United States v. Kandik 654
United States v. Ellsworth 30,31,39, 804,813, United States v. Keen 342

1166 United States v. Kendall 8
United States v. Emens 187, 250, 681,2794 United States v. Kennedy 789
United States v. Engleman 1020 United States v. Kenny '9, 561,2067,2395,
United States v, Espindola 2657 2719, 2720, 2725, 2735
United States v. Estrada-Lucas 546 United States v. Kimmel 1916, 1922
United States v. Fekri 812,2822 United States v. King 1417
United States v. Felix-Jerez 2835 United States v. Kodelja 1112
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United States v. Krasn 
United States v. Krasny 
United States v. Larios 
United States v. Larson 
United States v. Layton 
United States v. Leming 
United States v. Lerma

1457
2729

2391,2401,2452
2820
2748

2419, 2420
2186

United States v. Pantohan 
United States v. Patino 
United States v. Patterson 
United States v. Penn 
United States v. Perez 
United States v. Perez 
United States v. Pimentel

United States v. Leyva 546
United States v. Licavoli 325, 359, 366, 378,

423 
United States v. Linton 2746
United States v. Lipps 2791,2847
United States v. Lopez 2820
United States v. Lopez-Diaz 584
United States v. Lopez-Espindola 1334

United States v. Poland 
United States v. Poll 
United States v. Powers 
United States v. Ramirez 
United States v. Ramirez 
United States v. Rasheed

United States v. Lowe 2391, 2422, 2661, 2662,

United States v. Luckey 
United States v. Lutz
United States v. MacKey 
United States v. Maher

United States v. Margala

United States v. Marolda 
United States v. Martell 
United States v. Martin 
United States v. Martinez 
United States v. Mason 
United States v. May

United States v. Mayes 
United States v. Mayo

United States v. McGill
United States v. McGreevy
United States v. McLaughlin
United States v. McShane

2665, 2666
2422 
1218 
2241

17, 39, 54, 55, 116, 
118, 339, 602, 617 
2661,2662, 2680, 

2681
1656, 1663 

12, 30, 250, 272
377
361

2131
1936, 2417, 2428, 2429,

2431 
134, 858, 938 

1057, 1589, 1784, 2029, 
2250, 2847, 3148

1125
15 

763, 871
127

United States v. Rich 
United States v. Roberts 
United States v. Romero 
United States v. Rone 
United States v. Ross 
United States v. Ross
United States v. Rubier
United States v. Rylander 
United States v. Sanders
United States v. Sanford

United States v. Santora
United States v. Scott
United States v. Sears 28, 116, 167, 
United States v. Sears, Roebuck & Co.

United States v. Mehrmanesh 761, 766, 767,
1326, 1326, 1341, 2713, 2745

United States v. Miller 828
United States v. Mills 1351, 1362
United States v. Mills 1270,1275, 1278, 1310, 

1737, 2058, 3147
United States v. Mills 1143, 1750
United States v. Miranda-Parra 1539, 2740
United States v. Miranda-Uriarte 2265, 2805, 

2837

United States v. Seifert
United States v. Shapiro
United States v. Shaw
United States v. Sibla
United States v. Skeet
United States v. Skinner
United States v. Sledge
United States v. Smith
United States v. Smith
United States v. Spaulding
United States v. Stapleton
United States v. Stefanson 
United States v. Stewart
United States v. Stewart Clinical

Laboratory 83i
United States v. Sukumolachan

United States v. Miroyan 458
United States v. Monclavo-Cruz 148,156,

279, 283
United States v. Mooney 1457
United States v. Moore 1431, 1433

United States v. Taheri 
United States v. Tavelman

United States v. Moore 710, 731, 761, 1294, 
1295, 1300, 1306, 1319, 1489, 1588

United States v. Motley 707, 709, 713, 728, 
762, 770

United States v. Nance 1234, 1326, 1336, 1345
United States v. Navarro-Flores 2358, 2385
United States v. Ness 716,717,718
United States v. O’Connor 125, 179, 250

United States v. Taylor 
United States v. Tercero

United States v. Tham

United States v. Thoreen 
United States v. Tingle 
United States v. Torres 
United States v. Tousant 
United States v. Trass
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NINTH CIRCUIT TENTH CIRCUIT
United States v. Traylor 30,39,41, 125, 790, Dohaish v. Tooley 712

1207, 1210, 2317, 2808, 2837 Doherety v. United States 1572
United States v. Trinidad 2329 Drennon v. Hess 2990
United States v. Tsui 2082, 2088, 2253 Fletcher v. Warden 3172
United States v. Tunnel 2841 Gaines v. Hess 1190, 1799, 2504
United States v. United States District Grand Jury Proceedings (Sutton), In re 861,

Court 2466 906
United States v. Uramoto 2301 Greathouse v. United States 2874, 2880
United States v. Urias 241 Harris v. Day 2569, 2588, 2636,3145
United States v. Valencia 2081,2260 Hays v. Murphy 2507, 3044
United States v. Valiez 700,3194 Herrera v. Payne 2709, 3053
United States v. Vandemark 2693 Hopkins v. Anderson 3029
United States v. Vargas-Rios 789 Johnston v. Herschler 2251
United States v. Veatch 7, 8, 15,617, 705, Kennedy v. Herschler 3176

1813, 2070, 2087, 2088 Kennedy v. Meachum 3182
United States v. Veatch 1232, 1234, 1236, Littlefield v. Deland 3100,3220,3222

1242, 1357, 1361 Major v. Benton 3063
United States v. Von Moos 1692, 1714 Marshall v. Horn Seed Co. 19, 43, 291,292
United States v. Walker 829 Martinez v. Romero 1269, 1270, 1825,2225
United States v. Wallulatum 2419, 2420, 2425, Norton v. Liddel 712

2447 Parkhurst v. Wyoming 2972, 2986
United States v. Walther 15 Pfaff v. Wells 2871
United States v. Wasserteil 1065 Piepenburg v. Cutler 2118,2159
United States v. Wellins 193, 195,616, 656, Ramos v. Lamm 3191

673 Runnels v. Hess 1826, 2204, 2206, 3008, 3009
United States v. Whitney 1186 Rutledge v. Sunderland 2222, 2961,2976,
United States v. Wiga 141 , 170, 210, 827, 832, 3049

834, 1588. 2781 United States v. Amon 290, 536,719
United States v. Wilcox 1823 United States v. Anthon 149, 532, 535
United States v. Williams 508 United States v. Avery 2768
United States v. Williams 2397 United States v. Baker 2085, 2159
United States v. Williams 2388, 2835 United States v. Beckman 1799,2183,2196,
United States v. Willis 46, 62, 116, 1619, 2808 2812
United States v. Wilson 1125 United States v. Blitstein 743
United States v. Wilson 744, 771,2754 United States v. Boothman 1796
United States v. Wilson 532, 1902, 2805, 2820, United States v. Boss 743

2843, 3127 United States v. Bowline 826
United States v. Witt 2123 United States v. Brown 1760
United States v. Wolfson 2377, 2395 United States v. Bump 1136
United States v. Wolters 2232, 2851 United States v. Burleson 1125
United States v. Wright 125, 209, 226,654, United States v. Burns 273

763, 871 United States v. Carter 1199, 1205, 1206
United States v. Yellow Freight Systems, United States v. Combs 1528

Inc. 749,751,847,961,2755 United States v. Condit 2417
Valencia v. Limbs 2871,2883 United States v. Cotner 2233
Verdugo v. United States 2401 United States v. Cotton 820, 2323
Wakinekona v. Olim 3063, 3077, 3079,3151 United States v. Cronic 858, 933, 1780, 1807,
Wheeler v. United States 2711,3066 1895
Wright v. Craven 1378 United States v. Crouthers 1148, 1198, 1216,

TENTH CIRCUIT 1218, 1780, 2122, .2136
United States v. Delagarza 757, 759, 806, 835

Anthony v. United States 30, 39 United States v. Diltz 355
Artez v. Mulcrone 2585, 2596, 2601 United States v. Doe 1324
Barker v. United States 1363 United States v. Douglas 532, 2837
Bowen v. Murphy 3046 United States v. Dunn 1351, 1354
Brandenburg v. Beaman 2973 United States v. Erickson 30
Brinlee v. Crisp 3005 United States v. Feeney 2710, 2758
Castleberry v. Alford 606, 609, 3036 United States v. Felsen 2186
Chatfield v. Ricketts 1525, 2984 United States v. Finefrock 170, 2786
Crisp v. Mayabb 578, 579, 2990 United States v. Freeman 2809
Daniels v. Gilbreath 3214 United States v. Gay 492
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TENTH CIRCUIT ELEVENTH CIRCUIT
United States v. Gonzales-Palma 1763
United States v. Guerrero 1336, 1337, 1345
United States v. Halbert 1185, 1186, 1189
United States v. Hansen 3, 5, 26, 28, 30,31, 

146, 154, 699, 2794
United States v. Hart 250
United States v. Heath 1200
United States v. Hunter 2279,2281
United States v. Irwin 806, 813, 841
United States v. Jackson 1178, 1179, 2729
United States v. Jensen 1137, 1145, 1157
United States v. Johns 2356
United States v. Johnson 360, 362, 423
United States v. Jones 2389
United States v. Kelley 2067
United States v. King 1790, 1813
United States v. Lambert 2716
United States v. Lawson 1980, 1993, 1995
United States v. Leonard 281
United States v. MacDonald 250, 657
United States v. Madrid 2240
United States v. Martinez 1611, 1629,2189,

2708, 2746, 2781
United States v. Mathis 2194
United States v. Mathis 806, 833
United States v. McAlister 1941
United States v. McManaman 1230, 1234,

1235, 1237, 1239, 1242, 2315
United States v. McMurray 1589
United States v. Montoya 2792
United States v. Nunez 763, 776, 779, 871,

887, 890, 2218, 2253, 2253, 2311
United States v. Ochoa-Almanza 188
United States v. One Coin-Operated

Gaming Device 2232
United States v. Peister 1751
United States v. Pino 1586
United States v. Quintana 763, 1155, 1162,

1166
United States v. Rios 1646
United States v. Rogers 777, 868, 870, 2323
United States v. Romero 2459
United States v. Rothbart 2314,2835
United States v. Rucinski 6, 703
United States v. Shovea 447, 1212, 1214, 1215
United States v. Silverstain 2242
United States v. Sisneros 1442
United States v. Siviglia 2717
United States v. Stipe 2775
United States v. Sunko 657
United States v. Tolerton 125
United States v. Torres 28, 250, 614, 970
United States v. Weller 15, 66, 657
United States v. Weningar 1930, 2725
United States v. West 2229, 2710, 2711, 2757
United States v. White 1641,2781
United States v. Whitman 835,838
United States v. Wilks 815, 1184
United States v. Winner 2713
United States v. Winter 2711
United States v. Yazzie 2226, 1965

United States v. Zwego 
Valenzuela v. Griffin 
Watts v. Hadden

Wiggins v. Rodriguez 
Wilkett v. United States
Wolf v. United States

ELEVENTH CIRCUIT
Bonner v. City of Prichard
Booker v. Wainwright 
DeBenedictis v. Wainwright 
Dickerson v. Alabama 1226, 1234,

Ford v. Strickland

Goode v. Wainwright
Goodman v. Keohane

Holifield V. Davis
Hunter v. Florida Parole & Probation 

Comm’n
Lebowitz v. Wainwright 
McGahee v. Massey 
Morgan v. Wainwright 
Mylar v. Alabama 
Roberts v. Wainwright

Rogers v. McMullen 
Rudolph v. Allen 
Smith v. Wainwright 
Sullivan v. Alabama 
United States v. Alonso 
United States v. Barham 
United States v. Bosby 
United States v. Brooks

United States v. Bryant 
United States v. Bulman 
United States v. Bums 
United States v. Clark 
United States v. Colson 
United States v. Contreras 
United States v. Cox 
United States v. Diaz 
United States v. Dothard 
United States v. Elsoffer

United States v. Figueroa
United States v. Garcia
United States v. Gibbs

2622 
2212, 3009 

2249, 2265, 3057 
2691, 2692 

1800 
1802, 1825, 1909, 
2956, 2974, 3045

2980 
1909 
2396 

606, 3036 
211,319,319, 829 

1824, 2794 
573, 582, 584, 584 
1328, 1345, 1983,

2009 
2007

84, 131,2303,2842
1016 

210,318 
816,817, 834 

; 527
806,812 

2186,2221 
2081 

12, 28, 66, 250, 269, 
270, 271, 2807 

836, 838, 839 
234, 235, 240 

1784, 1796, 2227, 2716, 
2766, 2794 

United States v. Gonzalez 1293, 1330, 1345 
United States v. Hewitt 1039,1688
United States v. Hirst 2218, 2308, 2311, 2723, 

2724, 2725 
2752 

1067,1077 
2066,2081,2854 

318

United States v. Hobson 
United States v. James 
United States v. Kabbaby
United States v. Liles



8271982] Case Index

Footnote Numbers Case Footnote Numbers
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Case

United States v. Lippner

United States v. Livingston
United States v. Llinas
United States v. Lockett
United States v. Long 7,

446, 703, 1235,
United States v. Marszalkowski

1030, 1032,
United States v. McCulley

United States v. McDonald

Sealed Case, In re 889,
Search Warrant Dated July 4, 1

112, 114, 127, 2 
Sinclair v. Kleindienst 
Smith v. Nixon
Solomon v. United States 
United States v. Anderson 
United States v. Bailey

1793, 1922,
United States v. Barnes 615 
United States v. Brizendine 
United States v. Brooks
United States v. Brown 3,

United States v. Perez-Hernandez
United States v. Pilcher
United States v. Pirolli
United States v. Prescott
United States v. Ramos 813

United States v. Rice

United States v. Roe
United States v. Rowan

United States v. Salisbury
United States v. Scott
United States v. Stout 
United States v. Tolliver 
United States v. Tombrello 
United States v. Tunsil 
United States v. Watson

Williams v. Wainwright
D.C. CIRCUIT

Application of NBC, In re
Application of the United States 

comm, on Investigations, In re
Blackie’s House of Beef, Inc. v. Castillo

United States v. Bruner 
1155, 1161,

United States v. Bush 
United States v. Carney 
United States v. Carver 
United States v. Coats 
United States v. Coleman 
United States v. Conlon 
United States v. DeLoach 
United States v. Decoster 
United States v. Durant 
United States v. Edwards 
United States v. Frady 
United States v. Gambler 
United States v. Gantt 
United States v. Garnett 
United States v. Girst 
United States v. Green 
United States v. Hackley 
United States v. Harrison 
United States v. Heldt

United States v. Hinckley

111.
2102

Perm. Sub- 
1458

4, 14,
19, 37, 111, 292

3106 
2571,3098

1212
1849
2421

414, 626, 626

Briggs v. Goodwin 
Bryant v. Civiletti
Bryant v. United States 
Campbell v. United States 
Carter v. United States 
Chagnon v. Bell 
Corrugated Container Antitrust Litigation 

(Culy), In re 2230, 2254, 2275
3097,3124 

712, 3108 
2447

United States v. Hinton
United States v. Hooper
United States v. Hubbard

(Culy), In re 
Crisafi v. Holland 
Dellums v. Powell 
Doe v. Webster 
Gale v. United States Dep’t of Justice,

Fed. Bureau of Prisons
Gomez v. Turner
Grand Jury Proceedings (Katsouros),

3059
12, 271

In re 408,410,411
Green, In re 3126
Halperin v. Kissinger 414, 437
Harvin v. United States 2429
Newman v. United States 709
Proctor v. United States 543

United States v. Iverson 
United States v. Iverson 
United States v. Kember 
United States v. Kember 
United States v. Leek 
United States v. Liddy 
United States v. Livingston 
United States v. Luck 
United States v. Mackin 
United States v. McClinnhan 
United States v. McEachin 
United States v. McKoy 
United States v. Mckoy 
United States v. Patterson 
United States v. Payton 
United States v. Pollack 
United States v. Powe 
United States v. Ramsey



828 The Georgetown Law Journal [Vol. 71:801

Case Footnote Numbers

D C. CIRCUIT

Case Footnote Numbers

MISCELLANEOUS

United States v. Thomas 2131

United States v. Raper 2296
United States v. Ross 185
United States v. Russell 30, 31, 152, 178
United States v. Sampol 567, 1059, 1586,

2058, 2391
United States v. Simmons 2303
United States v. Simmons 2187

United States v. White 254
United States v. White 28
United States v. White 1505
United States v. Whitlock 1353, 2240
United States v. Wood 1793, 1794
Warren v. United States Parole

Comm’n 2583,2587
Womack v. United States 2904
Zerilli v. Evening News Association 412
Zweibon v. Mitchell 437

MISCELLANEOUS
Beardon v. State 2686
Bernhard v. Bank of California Nat.

Trust & Savings Assn. 1683
Evans v. State 2560
Gates v. State 2544
Illinois v. Gates 56
Report and Recommendation of June 5,

1972 Grand Jury, In re 953
Shaffer v. Clusen 584
State v. Watson 2524
United States ex rel. Carrasquillo v.

Thomas 2647
United States v. Brainer 1345
United States v. Enomoto 3155
United States v. Harris 1200
United States v. International Paper Co. 457



Your Law Review

Deserves

Joe Christensen, Inc. |
(Printers of Georgetown and Other Fine Law Journals)

The pride you take in your Publication should not stop at 
content. Let us print a Law Review of distinction for 
you. With Joe Christensen, Inc. you receive the benefits 
of:

1) An experienced, courteous staff
2) Competitive pricing
3) Adherence to production schedules
4) Input of your choice

a. Manuscript
b. Diskettes
c. Telecommunications
d. Magnetic Tape
e. Optical Character Reader

5) Fully automated pagination
6) Modern and efficient equipment
7) A commitment to your satisfaction

1540 Adams

JOE CHRISTENSEN, INC.
The Book Printers

(402) 476-7535 Lincoln, Nebraska



HïrShepard’s®
New Specialized Guide To
Advising and Defending Employer«

DEFENSE OF EQUAL EMPLOYMENT CLAIMS
by William L. Diedrich, Jr. and William Gaus

Now, this unique new guide provides 
you with the most complete examination 
ever of equal employment opportunity 
issues from the employer's viewpoint.

Shepard's single information-packed 
volume helps you advise and assist em
ployers in effecting compliance with EEO 
law in the workplace . . . minimizing the 
risks of litigation ... and in defending any 
EEO claims and lawsuits that arise.

In fact, Shepard's time-saving DEFENSE 
OF EQUAL EMPLOYMENT CUXIMS contains 
all you need to know as you advise and 
represent employers in EEO matters.

Free 30-Day Examination

Send no money now. Simply order today 
to receive a copy of this new publication. 
Use and evaluate it for 30 days. Then

decide—return it with no obligation what
soever or honor our invoice... and enjoy 
the benefits of its problem-solving guid
ance in your own practice. Act today!

1982 edition. One hardbound volume, 
approx. 500 pages. Trial Practice series. Peri
odic supplementation planned. S65 plus 
$2.25 postage and handling.

Please send me the books checked be
low. My order includes future materials 
such as pocket parts, supplements, re
placement pages, advance sheets and 
replacement, revised, recompiled or split 
volumes, future new editions and addi
tional companion or related volumes. At 
anytime, I will be free to cancel orchange 
my order for upkeep services.

McGRAW-HILL
Shepard's/McGraw-Hill»P.O. Box 1235»Colorado Springs, CO 80901 (303) 475-7230

Detach and Mail This Obligation-Free Coupon Today

YOURS FOR 30 DAYS WITHOUT RISK

□ Yes, send me Defense Of Equal Employment Claims for a free 30-day examination. $65 plus 
$2.25 postage & handling. My purchase includes my order for future upkeep services

□ Bill me. □ Bill my firm (name)------------------------------------------------------------------------------------

□ Charge my Shepard's account #--------------------------------------------------------------------------------------

□ I'll save postage by enclosing full payment plus applicable sales tax.

Name------------------------------------------------------------------------------- --------------------------------------------------

Ad d re s s------------------------------------------------------------------------ - -------------------------------------- -------------
City___________________________ State --------------------------------------------— Zip--------------------

Signature---------------------------------------------------------------- --------------------------------------------- ------- ;-------
Orders subject to acceptance in Colorado Springs Terms available, no carrying charges Prices subject to 
change without notice.

Shepard's/McGraw-Hill • P.O. Box 1235 • Colorado Springs, CO 80901



If you practice criminal law, you need . . .- >
The CRIMINAL 

LAW REPORTER
L______________ J
BNA’s all-in-one-place, authoritative information service that

• alerts you to all major changes in criminal law
• cuts down on your reading load
• saves you time for the actual practice of law

BNA’s CRIMINAL LAW REPORTER covers everything in the fast-changing 
criminal law field from interpretation and application of existing criminal law 
as reflected in the opinions and proceedings of courts at every level ... to formu
lation of new legislation ... to unconventional (and controversial) proposals 
for approaches to crime and the criminal.

Here’s what you’ll receive every week with The CRIMINAL LAW 
REPORTER:
• a crisply written review and analysis of the latest criminal law 

developments
• Supreme Court proceedings, arguments, actions, and filings
• decisions and proceedings of federal courts of appeals, and district courts

— as well as the principal courts of all the states
• a roundup of notable actions in Congress and state legislatures
• digests of reports and recommendations of commissions, associations, 

committees, the bar, and the press
• full text of all opinions of the U.S. Supreme Court in criminal cases, and 

of significant federal legislation
• cumulative indexes every six weeks — and a final index for the six-month 

period covered by the Reporter volume
You get all that and a whole lot more (along with a sturdy filing and reference 
binder) when you get The CRIMINAL LAW REPORTER.

For additional information and subscription rates, please contact:

THE BUREAU OF NATIONAL AFFAIRS, INC.
1231 25th Street, N.W., Washington, D.C. 20037 
Telephone: 202-452-4500



THE MESSAGE 
LEXIS HOPES 

YOU DON’T READ
There's an inherent problem in 
any computer research system 
that gives you only the text of the 
court opinion. Many such cases 
can remain hidden and un- 
retrievable because the search 
terms you would ordinarily use to 
retrieve them are not included in 
the text of the opinion. For exam
ple. such familiar legal terms as 
landlord and tenant, divorce, 
products liability and bankruptcy 
may not occur in the text of the 
opinion, even though the cases 
decidedly involve those subjects. 
What's the legal researcher to do?

WESTLAW solves the problem by 
providing vital editorial enhance
ments in its Full Text Plus data 
bases. Synopses and headnotes 
contain the important conceptual 
terms—such as landlord and ten
ant—that may not necessarily ap
pear in the court opinion.

Our point is this: the opinions 
don't always use the familiar legal 
concepts and terminology upon 
which lawyers depend. That's why 
you need the editorial enhance
ment of synopses and headnotes 
provided only by WESTLAW's Full 
Text Plus. Without them, you'll 
miss relevant cases.

For a demonstration or more in
formation on how WESTLAW will 
help you research and win cases, 
contact your West Publishing 
Company representative, or 
call Karen Holcomb, collect, at 
612/228-2506. West Publishing 
Company, 50 West Kellogg Blvd., 
P.O. Box 3526, St. Paul, MN 
55165.

THE PROOF IS IN THE RETRIEVING ...
A recent study of reported New York cases since 1970, involving 
the legal subject of "Landlord or Tenant", showed the following 
results:

80 cases did not contain the word "landlord" or "tenant" in the 
court opinion, but were retrievable because one or both words 
were contained in the WESTLAW synopsis.

The search was then modified to check if any of these additional 
search terms appeared in the text of the opinion: "rent," "lease," 
"lessee " and "lessor." The results were as follows:

28 cases did not contain any of the search terms in the text of the 
opinion. Again, the cases were retrieved because the words 
"landlord" or "tenant" occurred in the WESTLAW synopsis.

James D. Mulligan
P.O. Box 28115
Washington, DC 20005 
Phone: 202/638-2244

C. J. Pflieger
P.O. Box 1467 
Rockville, MD 20850 
Phone: 202/638-2244

Charles F. Vallender, III 
2910—44th Place. N. W. 
Washington, DC 20016 
Phone: 202/362-4252

■IÜIUESTLHIUH


