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Section 14(e) of the Williams Act and the
Rule 10b-5 Comparisons

Mark J. Loewenstein*

The passage of the Williams Act in 1968 added a set ofprovisions to the 
Securities Exchange Act of1934 to govern tender offers. In this article, 
Professor Loewenstein examines the antifraudprovision of the Williams 
Act, codified as section 14(e) of the Securities Exchange Act of 1934, 
and the development of decisional law under it. After discussing the 
propriety of inferring a private cause of action from section 14(e), Pro
fessor Loewenstein argues that the judiciary’s reliance on rule 10b-5 
precedents to set the bounds of the 14(e) cause of action is unwarranted. 
He concludes: 1) that scienter should not be an element of the section 
14(e) action; 2) that section 14(e) plaintiffs should only be required to 
prove reliance if it is necessary to prove causation; 3) that a tender of
feror should have standing to seek equitable relief if target management 
breaches its fiduciary duty to its shareholders and the breach interferes 
with the tender offer; and 4) that the SEC did not exceed its rulemaking 
authority in promulgating rule 14e-3 because section 14(e) is broad 
enough to support 14e-3’s apparent prohibition of trading activities 
otherwise permissible under rule 1 Ob-5.

When Congress enacted the Williams Act1 in 1968 to regulate cash tender 
offers, it added to the regulatory scheme of the Securities Exchange Act of 
19342 a broad antifraud provision for the regulation of tender offers, codified 
as section 14(e).3 A 1970 amendment to section 14(e) granted the Securities 
and Exchange Commission4 broad rulemaking powers under the section.5 
Neither section 14(e) nor any other section of the Williams Act expressly af
fords a private right of action for enforcement of its provisions. The lower 
federal courts, however, have found implied private rights of action to enforce

' Associate Professor of Law, University of Colorado School of Law.
The author wishes to thank his colleagues, Professors Clifford J. Calhoun and Ted J. Fiflis for their 

helpful comments and suggestions on an earlier draft of this article, and the firm of Skadden. Arps. 
Slate, Meager & Flom, New York, New York, for furnishing a copy of the legislative history of the 
Williams Act.

1. 15 U.S.C. §§ 78m(d)-(e), 78n(d)-(f) (1976). The Williams Act is the popular name of Pub. L. No. 
90-439, 82 Stat. 454 (1968), originally entitled: Full Disclosure of Corporate Equity Ownership and in 
Corporate Takeover Bids. The Act was passed in response to an increasing number of cash tender 
offers and the abuses perceived in those transactions. See S. Rep. No. 550. 90th Cong.. 2d Sess. 2-3 
|hereinafter Senate Report], reprinted in 1968 U.S. Code Cong. & Ad. News 2811, 2812. The Act 
added a new section 13(d) to the Securities Exchange Act of 1934, requiring certain disclosures by 
persons who acquire more than 10% (later amended to 5%) of any registered equity security, and a new 
section 14(d) requiring that certain disclosures be made in connection with a tender offer. In addition, 
the Act added a new section 13(e) to regulate purchases by an issuer of its own securities; a new section 
14(f) to require certain disclosures of specified changes in the board of directors of an acquired com
pany; and section 14(e), a broad antifraud rule applicable to all tender offers.

2. 15 U.S.C. §§ 78a-78kk (1976) [hereinafter the Exchange Act|.
3. 15 U.S.C. § 78n(e) (1976).
4 Hereinafter the SEC or the Commission.
5. Pub. L. No. 91-567, § 5, 84 Stat. 1497, 1497-98 (1970).

1311
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various provisions of the Williams Act, including section 14(e).6
In finding a private right of action under section 14(e) and shaping the ele

ments of that cause of action, the federal courts have looked to rule 10b-5,7 
promulgated under the general antifraud provision of the Exchange Act,8 for 
guidance.9 Similarly, rules adopted by the Commission under section 14(e) 
have been analyzed with reference to case law developed under rule 10b-5.10

At first blush, interpreting section 14(e) and the rules adopted thereunder in 
light of the decisional law pertaining to rule 10b-5 has some appeal, since the 
language of section 14(e) and rule 10b-5 are similar.11 However, rule 10b-5 
and section 14(e) do differ in language as well as congressional purpose and 
legislative history. These differences, therefore, may require a different inter
pretation and application of the two sections. Moreover, section 14(e) also

6. See cases cited//j/hz notes 29-33 and 134. See also Dan River, Inc. v. Unitex Ltd., 624 F.2d 1216, 
1224 (4th Cir. 1980) (recognizing right of target corporation to maintain action seeking injunctive relief 
under section 13(d)), cert, denied. 449 U.S. 1101 (1981); Crane Co. v. Harsco Corp., 511 F. Supp. 294, 
301 (D. Del. 1981) (recognizing right of tender offeror to maintain action for injunctive relief under 
section 13(e)). But see Gateway Indus., Inc. v. Agency Rent A Car, Inc., 495 F. Supp. 92, 101 (N.D. Ill. 
1980) (refusing to recognize private cause of action under section 13(d)).

7. 17 C.F.R. § 240.10b-5 (1982). For the text of rule 10b-5, see infra note 11.
8. Securities Exchange Act of 1934, § 10(b), 15 U.S.C. § 78j (1976). The federal courts have long 

recognized the existence of a private cause of action to enforce the proscriptions of rule 10b-5. See 
Herman & MacLean v. Huddleston, 103 S. Ct. 683, 686-87 (1983). Kardon v. National Gypsum Co., 69 
F. Supp. 512 (E.D. Pa. 1946) was the first case holding that a private remedy exists under rule 10b-5. 
Id. at 514. In the years since Kardon, a considerable body of law has developed around rule 10b-5. See 
generally A. Jacobs, The Impact of Rule 10b-5 (Rev. Ed. 1980); A. Bromberg & L. Lowenfels, 
Securities Fraud & Commodities Fraud (1982).

9. See infra notes 34-35 and accompanying text.
10. See infra notes 337-65 and accompanying text. The most controversial of the.section 14(e) rules 

has been rule 14e-3, which prohibits trading on the basis of nonpublic information about a planned 
tender offer. 17 C.F.R. § 240.14e-3 (1982). For criticism of the rule, see Heller, Chiarella, SEC Rule 
14e-3. and Dirks: Fairness Versus Economic Theory, 37 Bus. Law. 517 (1982); Peloso & Krause, Trad
ing on Inside Information, 14 Rf.v. Sec. Reg. 941 (1981); Note, The Scope of the Disclosure Duty Under 
SEC Rule 14e-3, 38 Wash. & Lee L. Rev. 1055 (1981).

11. Rule 10b-5 provides:
It shall be unlawful for any person, directly or indirectly, by the use of any means or instru
mentality of interstate commerce, or of the mails or of any facility of any national securities 
exchange,
(1) to employ any device, scheme, or artifice to defraud,
(2) to make any untrue statement of a material fact or to omit to state a material fact necessary 
in order to make the statements made, in the light of the circumstances under which they were 
made, not misleading, or
(3) to engage in any act, practice, or course of business which operates or would operate as a 
fraud or deceit upon any person
in connection with the purchase or sale of any security.

17 C.F.R. § 240.10b-5 (1982).
Section 14(e) provides:

It shall be unlawful for any person to make any untrue statement of a material fact or omit to 
state any material fact necessary in order to make the statements made, in the light of the 
circumstances under which they are made, not misleading, or to engage in any fraudulent, 
deceptive, or manipulative acts or practices, in connection with any tender offer or request or 
invitation for tenders, or any solicitation of security holders in opposition to or in favor of any 
such offer, request, or invitation. The Commission shall, for the purposes of this subsection, 
by rules and regulations define, and prescribe means reasonably designed to prevent, such acts 
and practices as are fraudulent, deceptive, or manipulative.

Securities Exchange Act of 1934, § 14(e), 15 U.S.C. § 78n(e) (1976). The last sentence of section 14(e) 
was added by the 1970 amendments to the Williams Act. Pub. L. No. 91-567, §5, 84 Stat. 1497-98 
(1970). 
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bears strong resemblance to other provisions of the federal securities laws, such 
as section 17(a)12 of the Securities Act of 1933,13 the general antifraud provi
sion of the Securities Act, and rule 14a-914 promulgated under the Exchange 
Act, which prohibits fraud in connection with proxy solicitations. These latter 
provisions have been interpreted differently than rule 10b-5.15 Finally, the in
terpretation of rule 10b-5 is always subject to the statutory language of section 
10(b)16 of the Exchange Act; to the extent rule 10b-5 prohibits conduct not 
prohibited by section 10(b), the rule is invalid.17 Section 14(e), however, is not 
subject to a similar limitation.

12. 15 U.S.C. § 77q(a) (1976).
13. 15 U.S.C. §§ 77a-77aa (1976) [hereinafter the Securities Act].
14. 17 C.F.R. § 240.14a-9 (1982) (adopted pursuant to 15 U.S.C. § 78n(a) (1976)).
15. With respect to section 17(a) of the Securities Act, compare Aaron v. SEC. 446 U.S. 680, 701-02 

(1980) (scienter must be demonstrated under section 17(a)(1), but not under 17(a)(2) or 17(a)(3)) with 
Ernst & Emst v. Hochfelder, 425 U.S. 185, 193 (1976) (scienter a necessary element of section 10(b) or 
rule IOb-5 violation). As to rule I4a-9, compare Gerstle v. Gamble-Skogmo, Inc.. 478 F.2d 1281. 1300- 
01 (2d Cir. 1973) (scienter might not be required in action under rule 14a-9 or section 14(a)) with Ernst

Ernst. 425 U.S. at 193 (scienter required in section 10(b) or rule 10b-5 action).
16. Ernst & Ernst v. Hochfelder, 425 U.S. 185, 212-14 ( 1976).
17. Id.
18. See infra text accompanying notes 133 and 155-56.
19. See infra text accompanying notes 185-235.
20. See infra text accompanying notes 236-76.
21. See infra text accompanying notes 277-336.
22. See infra note 34 and accompanying text.
23. See supra note 10 and accompanying text.
24. 430 U.S. 1 (1977).
25. Id at 55 (Stevens, J., dissenting).
26. Id. at 42.

It is the thesis of this article that although a private right of action for dam
ages may properly be inferred from section 14(e),18 the wholesale incorpora
tion of rule 10b-5 decisional law into the interpretation of section 14(e) and the 
rules promulgated thereunder is unwarranted. In particular, section 14(e), in 
contrast to rule 10b-5, may not require the plaintiff to prove that the defendant 
acted with scienter19 or that the plaintiff relied on the defendant’s misrepresen
tations or omissions in deciding on a course of action.20 In addition, there may 
be circumstances in which section 14(e) should provide relief for a breach of 
fiduciary duty and other wrongdoings that are clearly not bases for recovery 
under rule 10b-5.21 Thus, this article takes issue, to some extent, with judges 
who have limited the application of section 14(e) based on cases decided under 
rule 10b-5,22 and with commentators who have criticized the Commission for 
exceeding its rulemaking authority under section 14(e).23

I. The Availability of a Private Right of Action
Under Section 14(e)

A. PRIVATE DAMAGE ACTIONS UNDER SECTION 14(e)
Justice Stevens, dissenting in Piper v. Chris-Craft Industries, Inc. 24 stated 

that “(n]o one seriously questions the premise that Congress implicitly created 
a private right of action when it enacted § 14(e) in 1968.”25 The majority in 
Piper, however, held that a defeated tender offeror did not have standing to 
maintain an implied cause of action for damages under section 14(e),26 ex
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pressly reserving the questions of whether the shareholder-offerees of the tar
get corporation would have standing27 or whether a suit in equity for 
injunctive relief would lie in favor of a tender offeror under section 14(e).28 
Numerous cases, before and after Piper, have explored the question of who has 
standing to maintain an action for damages under section 14(e). The lower 
federal courts have held that private damage actions may be inferred from 
section 14(e) in favor of both tendering29 and non-tendering30 shareholder
offerees, as well as option traders.31 The courts have also found an implied 
private action for injunctive relief in favor of target companies32 and tender 
offerors.33

27. Id. at 42 n.28.
28. Id. at 47 n.33.
29. See Bell v. Cameron Meadows Land Co., 669 F.2d 1278, 1281 & n.7 (9th Cir. 1982); Osofsky v 

Zipf, 645 F.2d 107, 110 (2d Cir. 1981); Lowenschuss v. Kane. 520 F.2d 255, 267 (2d Cir. 1975).
30. See Hurwitz v. R.B Jones Corp., 76 F.R.D. 149, 160 (W.D. Mo. 1977); McCloskey v. Epko 

Shoes, Inc., 391 F. Supp. 1279, 1282 (E.D. Pa. 1975); Petersen v. Federated Dev. Co., 387 F. Supp. 355, 
359 (S.D.N.Y. 1974); Neuman v. Electronic Specialty Co.. [1969-1970 Transfer Binder] Fed. Sec. L. 
Rep. (CCH) (] 92,591 at 98,707 (N.D. 111. 1969).

31. See O’Connor & Assoc, v. Dean Witter Reynolds, Inc., 529 F. Supp. 1179, 1193 (S.D.N.Y. 1982) 
(option trader has standing under section 14(e) and rule 14e-3 to maintain action against "tippees” who 
purchased call options from plaintiff knowing tender offer for shares subject to call option imminent). 
But see Wulc v. Gulf & Western Indus., Inc., 400 F. Supp. 99, 104 (E.D. Pa. 1975) (holder of nontrans- 
ferable option rights does not have standing under section 14(e)).

32. Camelot Indus. Corp. v. Vista Resources, Inc., 535 F. Supp. 1174, 1181 (S.D.N.Y. 1982).
33. See Mobil Corp. v. Marathon Oil Co., 669 F.2d 366, 372 (6th Cir. 1981), cert, denied. 102 S. Ct. 

1490 (1982); Humana, Inc. v. American Medicorp, Inc., 445 F. Supp. 613. 616 (S.D.N.Y. 1977).
34. See, eg.. Bell v. Cameron Meadows Land Co., 669 F.2d 1278, 1281 n.7 (9th Cir. 1982); H.K 

Porter Co., Inc. v. Nicholson File Co., 482 F.2d 421, 425-26 (1st Cir. 1973); Electronic Specialty Co. v. 
International Controls Corp., 409 F.2d 937, 940-41 (2d Cir. 1969); Berman v. Gerber Prods. Co., 454 F 
Supp. 1310, 1318, 1323-24 (W.D. Mich. 1978); Dyer v. Eastern Trust and Banking Co., 336 F. Supp. 
890, 913-14 (D. Me. 1971). In Dyer, an early and influential decision in this area, the court wrote that 
“(a] sensible and coherent interpretation of the provisions of the two statutes mandates implication of a 
damage remedy under Section 14(e) corresponding to that available under Section 10(b). There is 
every reason to believe that Congress intended the remedies to be similar." 336 F. Supp. at 914. The 
court cited no authority for its observation that Congress intended the remedies to be similar as, indeed, 
there is none.

35. Kardon v. National Gypsum Co., 69 F. Supp. 512, 514 (E.D. Pa. 1946). See also Herman & 
MacLean v. Huddleston, 103 S. Ct. 683, 687 (1983); Superintendent of Ins. v. Bankers Life & Casualty 
Co., 404 U.S. 6, 13 n.9 (1971).

36. See infra notes 44-45 and accompanying text.
37. Cort v. Ash, 422 U.S. 66, 78 (1975).

Justice Stevens’ observation is factually correct—the availability of an im
plied private action under section 14(e) has not been seriously questioned. 
This is due in large part to the tendency of the lower federal courts interpreting 
section 14(e) to look for guidance to rule 10b-5 jurisprudence,34 in which the 
courts recognized a private cause of action for damages as early as 1946.35 
However, decisions subsequent to Piper demonstrate the Court’s reluctance to 
infer a private remedy in other contexts,36 compelling a more thorough inquiry 
into the basis for inferring a private damage action on behalf of shareholder
offerees or a right to injunctive relief on behalf of tender offerors under section 
14(e).

Since 1975, judicial efforts to determine whether a private cause of action 
should be inferred from a federal statute have centered on a search for “legis
lative intent”37 —that is, did Congress intend private litigants to have a private 
cause of action to support their statutory rights? The Court has emphasized 
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the language and legislative history of statutes as guideposts to discerning this 
intent.38 In Piper, however, the Court’s approach appears to assume that a 
private action exists under section 14(e), and the only question was one of 
standing.39 Indeed, this is how Justice Stevens, in dissent,40 and subsequent 
lower courts41 have interpreted the Court’s opinion.

The Court gave no explanation in Piper for proceeding in this fashion. The 
reason may relate to the Court’s previous finding of an implied private right of 
action under section 14(a) of the Exchange Act42 and its recognition, without 
discussion, of an implied private right of action for damages under section 
10(b) and rule 10b-5.43 Because Congress was presumably aware that the fed
eral courts had found that private damage remedies existed under these provi
sions at the time it adopted section 14(e), the Court may have simply assumed 
that Congress intended the courts to treat section 14(e) in the same fashion.

The issue of when a federal court may properly infer a private right of ac
tion from a federal statute has been the subject of so many Supreme Court 
opinions in recent years,44 however, and has created such divisiveness on the 
Court,45 that one cannot now reasonably conclude the Court would simply

38. This emphasis is particularly apparent from some of the Court's more recent cases on implied 
causes of action. See. e.g., Texas Indus.. Inc. v. Radcliff Materials, Inc., 451 U.S. 630, 639 (1981); 
California v. Sierra Club, 451 U.S. 287, 293 (1981); Northwest Airlines, Inc. v. Transportation Workers 
Union, 451 U.S. 77, 91 (1981); Touche Ross & Co. v. Redington, 422 U.S. 560. 568 (1979).

39. 430 U.S. at 24-25.
40. 430 U.S. at 55 n.4 (Stevens, J., dissenting) (“This case therefore does not present the same kind of 

issue discussed in Cort v. Ash .... namely, whether the statute created an implied private remedy. 
Rather, the question presented here is who may invoke that remedy.’’) (emphasis in original).

41. See Flynn v. Bass Bros. Enter., Inc., 456 F. Supp. 484, 489 (E.D. Pa. 1978); Humana. Inc. v. 
American Medicorp, Inc., 445 F. Supp. 613, 614 (S.D.N.Y. 1977); see also Pitt, Standing to Sue Under 
the Williams Act After Chris-Craft:^ Leaks Ship on Troubled Waters, 34 Bus. Law. 117 (1978).

42. J.l. Case Co. v. Borak, 377 U.S. 426; 430-31 (1964).
43. Superintendent of Ins. v. Bankers Life & Casualty Co., 404 U.S. 6, 13 n.9 (1971). See also Her

man & MacLean v Huddleston, 103 S. Ct. 683, 687 (1983); Blue Chip Stamps v. Manor Drug Stores, 
421 U.S. 723, 730 (1975).

44. The more significant opinions include Merrill Lynch v. Curran, 102 S. Ct. 1825. 1844 (1982) 
(private action inferred under Commodity Exchange Act); Middlesex City Sewerage Auth. v. National 
Sea Clammers Ass’n, 453 U.S. 1, 11 (1981) (implied right of action under Federal Water Pollution 
Control Act and Marine Protection, Research, and Sanctuaries Act denied); Texas Indus. Inc. v. Rad- 
cliff Materials, Inc., 451 U.S. 630, 647 (1981) (private action for contribution from conspirators under 
federal antitrust laws denied); Northwest Airlines v. Transport Workers Union, 451 U.S. 77, 98 (1981) 
(private action for contribution under Equal Pay Act of 1963 and Title VII of Civil Rights Act of 1964 
denied); California v. Sierra Club, 451 U.S. 287, 298 (1981) (private action for injunctive relief under 
the Rivers and Harbors Appropriation Act of 1899 denied); Universities Research Ass’n v. Coutu, 450 
U.S. 754, 784 (1981) (private action for back wages under Davis-Bacon Act denied); Transamerica 
Mortgage Advisors v. Lewis, 444 U.S. 11, 24 (1979) (private action for damages under section 206 of 
Investment Advisors Act of 1940 denied; equitable relief held available under section 215 of Act); 
Touche Ross & Co. v. Redington, 442 U.S. 560, 567 (1979) (private damage action under section 17(a) 
of Exchange Act denied); Cannon v. University of Chicago, 441 U.S. 677, 717 (1979) (private action to 
enforce Title IX recognized); Santa Clara Pueblo v. Martinez, 436 U.S. 49, 72 (1978) (private action for 
declaratory and injunctive relief under section 1302 of Indian Civil Rights Act of 1968 denied); Piper v. 
Chris-Craft Indus., Inc., 430 U.S. I, 42 (1977) (private damage action denied to tender offeror under 
section 14(e)); Cort v. Ash, 422 U.S. 66, 85 (1975) (private action for damages would not be inferred 
from 18 U.S.C. §610, which prohibits certain campaign contributions). See also Securities Investor 
Protection Corp. v. Barbour, 421 U.S. 412, 415 (1975) (pre-Cor/ case in which Court refused to find 
implied private right of action); National R.R. Passenger Corp. v. National Ass’n of R.R. Passengers, 
414 U.S. 453, 464-65 (1975) (same). See generally Frankel, Implied Rights of Action, 67 Va. L Rev. 553 
(1981).

45. Several of the Court’s implied right of action cases have given rise to vigorous dissenting opin
ions. Its most recent decision, for instance, Merrill Lynch v. Curran. 102 S. Ct. 1825 (1982), was a 5 to 4 
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assume that Congress intended a private cause of action without an express 
statutory provision to that effect. Rather, should the issue of whether Congress 
intended a private cause of action for the enforcement of section 14(e) come 
before the Court again, it should receive the same close scrutiny as other im
plied rights of action cases. Justice Stevens’ remark in Piper**  must be taken 
with a grain of salt because he has been among the most willing of the Justices 
to find an implied cause of action. Indeed, in the past eight years he wrote the 
two leading decisions in which the Court recognized an implied cause of action 
under a federal statute.* 46 47

decision finding an implied cause of action under the Commodities Exchange Act. Id. at 1844. Justice 
Powell, writing for the dissenters, characterized one of the legal theories on which the majority relied as 
"incompatible with our constitutional separation of powers, and . . without support in logic or in
law.” Id. at 1848 (Powell, J . dissenting). Justice Powell also wrote an acrid dissenting opinion in 
Cannon v. University of Chicago, 441 U.S. 677 (1979), where a 6-3 majority found a private action to 
enforce Title IX of the Education Amendments of 1972. Id. at 717. On the other hand. Justice White 
wrote a dissenting opinion for four members of the Court in Transamerica Mortgage Advisors v. Lewis, 
444 U.S. 11 (1979), in which the majority failed to find an implied private right of action to enforce 
section 206 of the Investment Advisors Act of 1940. Id. at 24. He wrote that in reaching its decision, 
"the Court departs from established principles governing the implication of private rights of action by 
confusing the inquiry into the existence of a right of action with the question of available relief" Id. at 
25. See also Touche Ross & Co. v. Redington, 442 U.S. 560, 580 (1979) (Marshall, J., dissenting); Piper 
v. Chris-Craft Indus., Inc., 430 U.S. 1, 53 (1977) (Stevens, J., dissenting).

46. See supra note 25 and accompanying text.
47. Merrill Lynch v. Curran, 102 S. Ct. 1825 (1982) (5 to 4 decision); Cannon v. University of Chi

cago, 44! U.S. 677 (1979) (6 to 3 decision). The only other recent case in which the Court has recog
nized an implied private right of action, aside from cases involving rule 10b-5. is Transamerica 
Mortgage Advisors v. Lewis, 444 U.S. 11 (1979), which had a very limited holding. See infra note 53 
and accompanying text. Justice Stevens in the Transamerica dissent would have recognized far broader 
private rights than the majority recognized. 444 U.S. at 36.

48 Justice Powell would go even further: “Henceforth, we should not condone the implication of 
any private action from a federal statute absent the most compelling evidence that Congress in fact 
intended such an action to exist.” Cannon, 441 U.S. at 749 (Powell, J., dissenting).

49. See supra note 43.
50. 444 U.S. 11 (1979).
51. 441 U.S. 677 (1979).
52. 102 S. Ct. 1825 (1982).
53. 444 U.S. at 19. In Transamerica, the plaintiff asserted that a private right of action could be 

inferred from two provisions of the Investment Advisors Act of 1940: section 206, a general antifraud 
section, and section 215(b), which voids contracts made in violation of the Act. Although the Court 
denied the existence of a private damage action under section 206, id. at 24. it recognized the right of a 
party to seek equitable relief under section 215. Id. at 19. The Court reasoned that the statutory lan
guage of section 215 implies a right to relief in a federal court; when Congress declared certain con
tracts void, it must have “intended that the customary legal incidents of voidness would follow, 
including the availability of a suit for rescission or for an injunction against continued operation of the 
contract, and for restitution.” Id. Thus, even though a private action was recognized in Transamerica, it 

An examination of the Court’s opinions on implied causes of action reveals 
that, although congressional intent has been the lodestar of each decision, as a 
practical matter the party seeking a judicially-created cause of action bears the 
burden of proving that Congress intended that result.48 Aside from its rule 
10b-5 decisions,49 the Court has recognized an implied cause of action in only 
three cases during the past eight years: Transamerica Mortgage Advisors v. 
Lewis,50 Cannon v. University of Chicago f and Merrill Lynch v. Curran.51 52

The holding in Transamerica is a limited one. The Court ruled that section 
215 of the Investment Advisors Act of 1940, which voids contracts made in 
violation of the Act, necessarily implies a right to equitable relief, such as re
scission, injunction, and restitution.53 Cannon and Curran, however, are far 
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more complicated and require closer scrutiny.
In Cannon the Court decided that Congress intended a private remedy for 

the enforcement of Title IX of the Education Amendments of 197 2.54 The 
Court examined the four factors it had first identified in the landmark case of 
Cort v. Ash55 as crucial for determining whether a private right of action can 
appropriately be recognized.

was limited to equitable relief. The Court did not find it necessary to employ the factors it set forth in 
Cort v. Ash, 422 U.S. 66 (1975), for determining when courts should recognize an implied private right 
of action under a federal statute. See infra notes 55-56 and accompanying text. It would be difficult to 
conceive of the Court reaching a different conclusion on this point. Indeed, none of the Justices dis
sented from it. By comparison, the Court split 5 to 4 on whether a private action should be recognized 
under section 206.

54. 441 U.S. at 717.
55. 422 U.S. 66 (1975).
56. Id. at 78 (citations omitted) (emphasis in original).
57. 441 U.S. at 694-709.
58. Id. at 694-703.
59. Id. at 703.
60. Id. at 699.
61. Id. at 694 n.16, 696 n.19, 701 n.30.
62. 102 S. Ct. 1825, 1837-48 (1975).
63. Id. at 1839. Sei generally Selig & Steinmayer, The Curran Decisions, 15 Rev. Sec. Reg. 887, 

889 (1982), in which the authors conclude that the majority in Curran announced a new standard for 
determining when private rights should be inferred from a federal statute. Id. at 889. This assessment 
would appear to read more into the Court’s opinion than is warranted. Rather, the Court was simply 

First, is the plaintiff “one of the class for whose especial benefit the 
statute was enacted,”—that is, does the statute create a federal right 
in favor of the plantiff? Second, is there any indication of legislative 
intent, explicit or implicit, either to create such a remedy or to deny 
one? Third, is it consistent with the underlying purposes of the legis
lative scheme to imply such a remedy for the plaintiff? And finally, is 
the cause of action one traditionally relegated to state law, in an area 
basically the concern of the States, so that it would be inappropriate 
to infer a cause of action based solely on federal law?56 57

Although the Court considered all four Cort factors in Cannon51 it seemed 
persuaded by the second factor—the legislative history indicating that Title IX 
was patterned after and would be interpreted consistently with Title VI of the 
Civil Rights Act of 1964.58 Because the lower federal courts had construed 
Title VI as providing an implied private right of action for several years prior 
to the adoption of Title IX, the Court inferred that Congress intended Title IX 
to be construed in the same fashion.59 The Court concluded that this prior 
jurisprudence was the “contemporary legal context” in which Congress was 
acting, and that it would be considered by the Court in construing the legisla
tion.60 Express statements in the legislative history linking Title VI and Title 
IX supported the Court’s conclusion.61

Curran also relied on the notion of a “contemporary legal context” to deter
mine congressional intent. In this case, a five to four majority found an im
plied cause of action for damages under the Commodities Exchange Act 
(CEA) on behalf of defrauded futures traders.62 In contrast to Cannon, in 
which all four Cort factors were examined, the Court in Curran simply relied 
on the contemporary legal context of the legislation as the critical factor.63
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In Curran, the Court examined a statute that had been extensively amended 
by Congress against a background of federal court decisions recognizing pri
vate causes of action.64 Moreover, the CEA amendments occurred prior to the 
Court’s decision in Cort v. Ash, during an era when the Court more freely 
inferred private causes of action from federal statutes.65 In light of this back
ground. the majority in Curran felt that “the initial focus must be on the state 
of the law at the time the legislation was enacted.”66 The Court declared that 
when Congress acts in a context in which an implied remedy has already been 
recognized by the courts, the issue is whether Congress intended to preserve 
the preexisting remedy.67 To resolve this issue, the Court looked to the legisla
tive history of the CEA amendments.

convinced that, in this case, the context in which Congress was acting compelled the conclusion that it 
must have intended the courts to provide private remedies for the enforcement of the CEA. The Court 
did not suggest that the contemporary legal context in other cases would be similarly determinative.

64. 102 S. Ct. at 1839-40.
65. Id. at 1837.
66. Id. at 1839.
67. Id.
68. Id. at 1842.
69. Id. at 1842 (quoting Commodity Futures Trading Comm’n Act of 1974. Pub L. No. 93-463, 88 

Stat. 1389) (emphasis added).
70. 102 S. Ct. at 1842-43.
71. Id. at 1843 (quoting 7 U.S.C. § 2 (Supp. Ill 1979)).
72. 102 S. Ct. at 1843.
73. Id. at 1844-46.
74. Id. at 1844.
75. Id. at 1846-48.

An examination of the legislative history of the CEA amendments con
vinced the majority that Congress intended to preserve the implied remedy.68 
The Court noted that the amendments, which provided new procedures 
through which defrauded traders might seek relief for violations, must have 
been intended to supplement rather than supplant the implied judicial remedy, 
since the express purpose of the amendments was “to strengthen the regulation 
of futures trading.”69 The Court also cited statements by witnesses at the hear
ings indicating that they assumed implied judicial remedies would survive the 
amendments.70 Moreover, the legislation included a savings clause providing 
that “nothing in this section shall supercede or limit the jurisdiction conferred 
on the courts of the United States or of any State.”71 To the majority, this was 
“direct evidence of legislative intent to preserve the implied private remedy.”72

In Curran the Court found it unnecessary to examine the other Cort fac
tors.73 Based on the CEA’s legislative history alone, the Court was convinced 
that Congress intended to preserve the implied remedy.74 The only remaining 
issues for the Court to address related to standing and the scope of the implied 
remedy. In resolving these issues the Curran Court regarded reference to Cort 
factors one, three, and four as unnecessary because the Court presumed that 
judicial developments to that point were impliedly incorporated into the 
statute.75

The Contemporary Legal Context Analysis. The “contemporary legal
context” notion, relied on in Cannon and Curran to support a private right of 
action, is the basis for at least four arguments that an implied private cause of 
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action for damages exists under section 14(e). First, if section 14(e) was in
tended to provide a type of rule 10b-5 protection to shareholders faced with a 
tender offer, as many federal courts have held,76 then surely the courts should 
provide a damage remedy for its enforcement as they have for rule 10b-5. The 
analogy to Cannon is apparent: a remedy was provided under Title IX in Can
non because one had previously been judicially approved under Title VI.77 
The legislative history of the Williams Act, however, does not bear out the 
underlying premise: there is no indication that section 14(e) was patterned 
after rule 10b-5 or that rule 1 Ob-5 jurisprudence should govern the interpreta
tion of section 14(e).78 Cannon thus does not provide direct support for infer
ring a cause of action under section 14(e). The legislative history relating Title 
IX to Title VI in Cannon, pivotal to the outcome of that case,79 has no parallel 
in the legislative history of the Williams Act.

Second, one might argue that the federal courts were easily persuaded to 
read a private right of enforcement into federal legislation at the time the Wil
liams Act was under consideration, and, therefore, Congress likely assumed 
that courts would provide a remedy under section 14(e). In particular, just four 
years prior to the passage of the Williams Act, the Supreme Court decided//.

76. See supra note 34.
77. See supra notes 58-61 and accompanying text.
78. Indeed, the legislative history of the Williams Act, which is rather extensive because substantial 

hearings were held in both the Senate and the House, contains few references to section 14(e). One 
interesting reference can be found in the written statement submitted to the Senate Committee by 
William H Painter, then professor of law at the University of Missouri at Kansas City. He pointed out 
the similarities and differences among the various antifraud provisions of the federal securities laws and 
noted, on the basis of that analysis, that the precise meaning of section 14(e) was unclear. Full Disclo
sure of Corporate Equity Ownership and in Corporate Takeover Bids: Hearings on S. 510 Before the 
Subcomm, on Securities of the Senate Comm, on Banking and Currency, 90th Cong., 1st Sess. 140-41 
(1967) [hereinafter 1967 Senate Hearings],

The notion that Congress intended section 14(e) to be construed with reference to rule 10b-5 is trace
able, at least in part, to Judge Gignoux’s opinion in Dyer v. Eastern Trust & Banking Co., 336 F. Supp. 
890 (D. Me. 1971), which sets forth that conclusion. See supra note 34. Judge Gignoux cited two 
district court opinions. Fabrikant v. Jacobellis, [1969-1970 Transfer Binder] Fed. Sec. L. Rep. (CCH) ([ 
92,686 (E D.N.Y. 1970) and Neuman v. Electronic Speciality Co., [1969-1970 Transfer Binder] Fed. 
Sec. L. Rep. (CCH) (] 92,591 (N.D. Ill. 1969) as support for his decision. 336 F. Supp. at 914. Fabrikant 
was a decision on a motion to dismiss in which the court seemed to assume, without so stating, that a 
cause of action for damages existed under section 14(e). U 92,686 at 99,017-18. The court did not discuss 
the relationship between section 14(e) and rule 10b-5.

The Neuman court did, however, discuss that relationship and, based on the following language 
quoted from the House and Senate Reports describing section 14(e), concluded that the provisions were 
to have the same interpretation: “This provision would affirm the fact that persons engaged in making 
or opposing tender offers or otherwise seeking to influence the decision of investors of the outcome of 
the tender offer are under an obligation to make full disclosure of material information to those with 
whom they deal.” *]  92,591 at 98,705 (quoting Senate Report, supra note 1, and H.R. Rep. No. 1711, 
90th Cong., 2nd Sess. 11 (1968). The court read this to mean that Congress intended “to 'affirm' the 
applicability to tender offers of the standards of disclosure in Rule 10b-5.” (| 92,591 at 98,705. Neuman 
may have ascribed a greater meaning to the word “affirm” than it can reasonably bear, since nowhere 
do the House or Senate Reports mention rule 10b-5. A more plausible reading of the Reports is that 
Congress was relating section 14(e) to the rest of the Williams Act. “affirming” that a failure to disclose 
under section 14(d), for instance, has consequence, viz., such failure is also made unlawful under sec
tion 14(e). See also Judge Friendly’s opinion in Electronic Specialty Co. v. International Controls 
Corp., 409 F.2d 937, 940-41 (2d Cir. 1969), which asserted that section 14(e) in effect applies rule 10b-5 
to tender offers and which has been influential in the development of the notion that Congress intended 
section 14(e) to be construed with reference to rule 10b-5.

79. See supra note 58 and accompanying text.
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Case Co. v. Borak ,80 in which it recognized the existence of a private cause of 
action to enforce section 14(a) of the Exchange Act, the section regulating the 
solicitation of proxies.81

The test the Court formulated in Borak was simple: a court will find an 
implied cause of action if such an action is necessary to achieve the purpose 
Congress intended in enacting the provision.82 An application of this test to 
section 14(e) could support the finding of an implied cause of action, at least 
for target shareholders, and possibly others.83 However, such a finding requires 
too much emphasis on the result in Borak and presumes an unrealistic con
gressional awareness of that decision. In fact, Borak was mentioned only twice 
in the legislative history of the Williams Act, and then not even by 
legislators.84

Putting to one side the scant mention of Borak, as well as implied remedies 
generally, in the legislative history of the Williams Act, it is nevertheless obvi
ous that the Court would not elevate Borak to a level of such preeminence. If 
Borak governed the interpretation of federal statutes in the manner suggested 
above, it alone would have determined the outcome in Cannon without the

80. 377 U.S. 426, 432-33 (1964).
81. Id. at 430-31.
82. Id. at 433.
83 In Borak the plaintiff alleged that a merger was effected through the circulation of a false and 

misleading proxy statement in contravention of an SEC rule promulgated pursuant to section 14(a). 377 
U.S. at 427. The Court noted that the SEC could not make an independent examination of the facts of 
all of the proxy statements filed with it, and thus to make effective the congressional purpose of protect
ing investors, “it is the duty of the courts to be alert to provide such remedies as are necessary . ..”
Id. at 433. The appropnate remedy, the Court concluded, depends upon the outcome of the trial on the 
merits. Id. at 435.

The congressional purpose in adopting the Williams Act was to afford a measure of protection, 
through disclosure requirements and other provisions, for investors confronted with a tender offer. 
Piper v. Chris-Craft Indus., Inc., 430 U.S. 1, 35 (1977). The SEC has insisted that providing a private 
remedy under section 14(e) is necessary to ensure enforcement of the Williams Act and is consistent 
with congressional intent. Id. at 64 (Stevens, J., dissenting). As in the case of proxy solicitations, private 
enforcement of the tender offer provisions is necessary to supplement SEC action.

Although the Court seemed to recognize Borak as binding precedent in Piper, id. at 16, Borak and 
its approach have been limited in recent Supreme Court opinions on implied causes of action. See 
Touche Ross & Co. v. Redington, 442 U.S. 560, 577 (1979) (Borak read narrowly to avoid creating 
implied private rights of action under virtually every provision of Securities Acts); see also Cannon v. 
University of Chicago, 441 U.S. 677, 735-36 (Powell. J., dissenting) (Borak constitutes singular and 
aberrant interpretation of federal regulatory statute). Borak was distinguished in Piper because the 
party seeking an implied cause of action in Piper was not a member of the class of persons for whose 
protection the statute was enacted. Piper, 430 U.S. at 25. In Piper, the Court concluded that the Wil
liams Act was enacted to protect investors confronted with a tender offer, not tender offerors. Id. at 35. 
Indeed, the Piper plaintiff was a "member of the class whose activities Congress intended to regulate for 
the protection and benefit of an entirely distinct class, shareholder-offerees,” and thus a defeated tender 
offeror could not argue that an implied cause of action was a necessary supplement to the realization of 
congressional purposes in enacting the Williams Act. Id. at 37.

Even assuming, however, that shareholder-offerees, the "protected class," are seeking to invoke a 
private remedy under section 14(e), reliance on Borak as supporting such an action is troubling. This 
use of Borak implies that it governs the interpretation of all federal statutes enacted between 1964, 
when it was decided, and 1975, when Cort was decided.

84. Two academicians. Professors Carlos L. Israels and William H. Painter, referred to the decision 
in written statements that became part of the record in the Senate hearings, and they speculated that 
implied remedies would be available under section 14(e) as well. 1967 Senate Hearings, supra note 78, 
at 67, 140. See also Piper, 430 U.S. at 31 (same). But only Professor Painter appeared before the Senate 
committee, and the question of implied remedies was not raised during his oral testimony. There was 
no senatorial comment on the issue. 
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necessity of delving into the legislative history of the statute.85 Instead, Borak 
was hardly noted in that decision.86 The point of Cannon and the Court’s other 
decisions in the implied rights area was to affirm a wholly different standard 
for federal courts to use if petitioned to infer private remedies from federal 
statutes. Under this standard, Borak would be persuasive only if it was clear 
from the legislative history that Congress understood the judicial decision to 
be applicable to the statute under consideration.87

85. See supra notes 58-61 and accompanying text.
86. Borak was cited five times by the Cannon majority, 441 U.S. at 690 n.13, 698 n.23, 703 n.35, 706 

n.41, 711, but only once in the text of the opinion. Id. at 711. The textual reference cited Borak simply 
to support the statement that implied remedies may be found under a section of a complex statute that 
contains express remedies in other provisions. Id. None of the other references to Borak indicate that 
its holding is of any particular importance in Cannon. Id. at 690 n.13, 698 n.23, 703 n.35, 706 n.41

In Curran, a more recent decision, the Court included Borak in a single footnote cataloging cases 
representing the Court’s approach to implied actions prior to the 1975 decision in Cort v. Ash. Curran. 
102 S. Ct. at 1838 n.56.

87. If it was clear in the legislative history that Congress was aware of Borak and intended it to apply 
to the statute under consideration, then it could be said with some assurance that Congress intended the 
courts to infer a private cause of action.

88. See supra notes 64-75 and accompanying text.
89. Pub. L. No. 91-567, 84 Stat. 1497 (1970).
90. The reporting requirements of section 13(d) were made applicable when a person acquires five 

percent of the outstanding shares of any registered class of equity securities, as opposed to 10% in the 
original Act. Id. Similarly, the tender offer filing requirements of section 14(d) were made applicable to 
tender offers that would result in ownership by the offeror of five percent of the outstanding shares of 
any such class. Id. Other minor changes were made as well, one of which empowered the SEC to adopt 
rules and regulations under section 14(e) by adding to that section the following sentence: “The Com
mission shall, for the purposes of this subsection, by rules and regulations define, and prescribe means 
reasonably designed to prevent, such acts and practices as are fraudulent, deceptive or manipulative.” 
Id. at 1497-98.

91. The Commission is authorized to adopt rules to implement section 14(d). To the extent section 
14(e) “affirms” the disclosure obligations of section 14(d), see supra note 78, the express rulemaking 
authority under section 14(e) overlaps with that in section 14(d).

92. Fabrikant v. Jacobellis, [1969-1970 Transfer Binder] Fed. Sec. L. Rep. (CCH) ]J 92,686 at 99,017 
(E D.N.Y. 1970); Neuman v. Electronic Specialty Co., [1969-1970 Transfer Binder] Fed. Sec. L. Rep. 
(CCH) K 92,591 at 98,702 (N.D. Ill. 1969). See supra note 78 (discussing Fabrikant and Neumann}, see 
also Dyer v. Eastern Trust & Banking Co., 336 F. Supp. 890, 913 (D. Me. 1971), supra note 78.

The third argument based on a contemporary legal context analysis is that if 
federal courts had already implied private damage actions at the time of the 
1970 or 1977 amendments to the Williams Act, congressional acquiesence in 
those decisions may be inferred from Congress’ silence on the issue. This was, 
of course, the essence of the Curran decision with respect to the Commodities 
Exchange Act.88

In 1970 Congress amended several sections of the Williams Act, including 
section 14(e).89 But to speculate that Curran requires federal courts to recog
nize a private cause of action under section 14(e) because of the contemporary 
legal context of the 1970 amendments is erroneous. The principal changes did 
little more than increase the coverage of the Act.90 The section 14(e) amend
ment was not a source of controversy in the congressional committees, possibly 
because the SEC already had some authority to adopt rules and regulations to 
implement section 14(e).91 What little discussion there was of the amendment 
did not deal with private enforcement of the section. Likewise, the issue of 
private enforcement had also received little judicial attention in the months 
immediately following the passage of the Williams Act.92 The only two courts 
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faced with the issue assumed the existence of a private cause of action, not 
questioning whether one could be maintained under section 14(e).93 It is also 
of some significance that neither case appears in West’s Federal Supplement. 
Consequently, the decisions were not widely reported.

93. See supra note 78.
94. 102 S. Ct. 1825, 1827 (1982).
95. Id. at 1839-40.
96. Id. at 1841.
97. Prior to the 1977 amendment, Section 13(d)(1)(A) simply required disclosure of the background 

and identity of the purchasers filing the Schedule 13D. The amendment added disclosure of residence, 
citizenship and nature of beneficial ownership. The amendment was passed against a background of 
increased concern over foriegn control of U.S. corporations. The 1977 amendments also added section 
13(g) to require any person who owns more than five percent of any security described in section 
13(d)( 1) to file a disclosure statement with the SEC. The effect of this amendment would be to require 
persons who reached the five percent amount before 1970 to make disclosures, thus removing an ex
emption implicit under the then existing law. See S. Rep. No. 114, 95th Cong., 1st Sess. 12-15, reprinted 
tn 1977 U.S. Code Cong. & Ad. News 4110-4115.

98. Securities Acts Amendments of 1975, Pub. L. No. 94-29, 89 Stat. 97 (1975).
99. Herman & Maclean v. Huddleston, 103 S. Ct. 683, 689 (1983), quoting from Securities Act 

Amendments of 1975, Pub. L. No. 94-29: Hearings on S. 249 Before the Subcomm, on Securities of the 
Senate Comm, on Banking, Housing and Urban Affairs, 94th Cong., 1st Sess. 1 (1975).

100. 103 S. Ct. 683 (1983).

The legislative hisory of the 1970 amendments to the Williams Act and the 
state of the law at that time stand in sharp contrast to the facts of the Curran 
decision. The Curran majority noted the comprehensiveness of the 1974 
amendments of the CEA,94 the consistent recognition by the federal courts of 
private damage actions under the CEA,95 and statements in the legislative his
tory indicating a congressional intent to preserve the private remedy.96 None 
of these factors are present in the 1970 amendments to the Williams Act.

In 1977 Congress amended section 13(d)(1) of the Exchange Act, one of the 
sections added by the Williams Act, to increase the amount of information 
required to be disclosed by persons who acquire five percent of a corporation’s 
equity securities.97 The amendment was part of Title II of the Foreign Corrupt 
Practices Act of 1977 that, among other things, amended section 13(b) of the 
Exchange Act and added a new section 30A to that Act. In comparison to the 
other portions of the legislation, the amendment to section 13(d) was very mi
nor and was not a part of a reexamination of the Williams Act. Thus, Con
gress had no occasion to consider judicial developments under other sections 
of the Williams Act, nor, of course, to consider the decision of some courts to 
recognize a private action under section 14(e). It would be inappropriate, 
therefore, to conclude that Congress impliedly approved of those cases that 
recognized private actions under the Williams Act.

A final argument based on the contemporary legal context approach begins 
with reference to the 1975 amendments to the federal securities laws.98 These 
amendments have been described as the “most substantial and significant revi
sion of this country’s federal securities laws since the passage of the Securities 
Exchange Act of 1934.”99 In view of the comprehensive undertaking embodied 
in this legislation, any significant judicial interpretations of the securities laws 
which were not legislatively modified were impliedly accepted by Congress. 
The Supreme Court employed such reasoning in its recent decision in Herman 
& Mac Lean v. Huddleston ,100 in which it held that the existence of an express 
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remedy under section 11 of the Securities Act does not preclude the plaintiff 
from pursuing an implied remedy under section 10(b) of the Exchange Act.101 
After noting that the federal courts had, at the time of the 1975 amendments, 
consistently permitted plaintiffs to proceed under section 10(b) even where ex
press remedies were available under section 11 or other provisions,102 the 
Court said: “In light of this well-established judicial interpretation, Congress’ 
decision to leave Section 10(b) intact suggests that Congress ratified the cumu
lative nature of the Section 10(b) action.”103 The Court cited Curran in sup
port of this proposition.104

101. Id. at 689.
102. /¿at 689 n.21.
103. Id. at 689.
104. Id.
105. In all, 17 sections of the Exchange Act were amended and three new sections were added. In 

addition. Congress made minor changes to the Securities Act, the Investment Companies Act of 1940 
and the Investment Advisors Act of 1940. The Senate Report indicated ten areas of congressional 
concern: the national market system; self-regulation and SEC oversight; municipal securities; regula
tion of clearing agencies and transfer agencies; regulation of securities trading by members of national 
securities exchanges; payment for research services with brokerage commissions; sale of investment 
company advisors for a profit; commission rates; SEC enforcement actions; and institutional investors. 
S. Rep. No. 75, 94th Cong., 1st Sess. 1-88, reprinted in 1975 U.S. Code Cong. & Ad. News 179-266 
(1975).

106. Justice Powell did not participate in the decision. Herman & Mac Lean, 103 S. Ct. 683, 692 
(1983).

107. E.g., Sargent v. Geneseo, Inc., 492 F.2d. 750, 769-70 (5th Cir. 1974) (suggesting private right of 
action for damages may be inferred under section 14(e)); Smallwood v. Pearl Brewing Co., 489 F.2d 
579, 595-99 (5th Cir.) (holding private cause of action for damages may be maintained under section 
14(e) by non-tendering stockholder-offerees), cert, denied, 419 U.S. 873 (1974); Ronson Corp. v. Li- 
quifin Aktiengesellschaft, 483 F.2d 846, 849 (3rd. Cir. 1973) (affirming lower court entry of a prelimi
nary injunction under section 14(e) against tender offeror in favor of offeree), cert, denied, 419 U.S. 870 
(1974); Sonesta Int’l Hotels Corp. v. Wellington Associates, 483 F.2d 247, 251-52 (2d Cir. 1973) (revers
ing denial of preliminary injunction sought by target company under section 14(e)); H.K. Porter Co., 
Inc. v. Nicholson File Co., 482 F.2d 421, 423-25 (1st Cir. 1973) (holding defeated bidder has standing 
under section 14(e) to seek damages from target and its management); Chris-Craft Indus., Inc. v. Piper 

This statement in Herman & Mac Lean represents an extension of Curran, 
because the 1975 amendments to the securities laws, unlike the 1974 amend
ments to the Commodities Exchange Act, were not concerned with remedial 
provisions. The 1975 amendments to the securities laws effectuated no 
changes in any of the express liability provisions of the Securities Act or Ex
change Act, nor do the committee reports indicate any concern on the part of 
Congress with implied causes of action. Rather, Congress was primarily con
cerned with the national market system, self-regulatory organizations and mu
nicipal securities, and it added three new sections to the Exchange Act to deal 
with its concerns on these subjects.105 Despite the fact that Congress had spe
cific concerns in mind, and did not legislate in an area involving implied 
causes of action, a unanimous Court106 in Herman & Mac Lean found it signifi
cant that Congress left undisturbed a series of lower federal court decisions 
interpreting the implied action under section 10(b).

If a similar analysis is applied to section 14(e) litigation, a case may be made 
that the failure of Congress to amend section 14(e) in 1975 to deny private 
actions was an implicit approval of the numerous decisions that had thereto
fore either implicitly or explicitly recognized private actions under section 
14(e).107 By 1974, four circuit courts and district courts in two other circuits 
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recognized, at least implicitly, that private actions may be maintained under 
section 14(e).108 Moreover, the issue had arisen numerous times in the Second 
Circuit, a frequent situs of tender offer litigation, and the courts there consist
ently recognized a private cause of action under section 14(e), particularly for 
injunctive relief.109

Aircraft Corp.. 480 F.2d 341, 361 (2d. Cir.) (defeated bidder has standing under section 14(e) to sue 
successful bidder and target for damages), cert, denied. 414 U.S. 910 (1973); Gulf & Western Indus.. 
Inc. v. Great A. & P. Tea Co., 476 F.2d 687, 695-96, n.14 (2d. Cir. 1973) (expressly recognizing standing 
of a target company to seek injunctive relief under section 14(e) against offeror); Butler Aviation lnt’1, 
Inc. v. Comprehensive Designers, Inc., 425 F.2d 842, 843 (2d Cir. 1970) (recognizing target and its 
president, suing individually and as representatives of the stockholders, have standing under section 
14(e) to seek injunctive relief); Electronic Specialty Co. v. International Controls Corp., 409 F.2d 937, 
946 (2d Cir. 1969) (recognizing standing of nontendering stockholders and target company to seek 
damages from tender offeror under section 14(e), but noting that preliminary relief is preferable); Mc
Closkey v. Epco Shoes, Inc., 391 F. Supp. 1279, 1282 (E.D. Pa. 1975) (holding nontendering share
holder has standing under section 14(e) to seek damages from the tender offeror); Peterson v. Federated 
Dev. Co., 387 F. Supp. 355, 359 (S.D.N.Y. 1974) (holding nontendering offeree-stockholder has stand
ing under section 14(e) to assert claims for damages and injunctive relief against tender offeror); Broder 
v. Dane, 384 F. Supp. 1312, 1323-24 (S.D.N.Y. 1974) (preliminary injunction granted under section 
14(e) in favor of stockholder-offerees against offeror); ORBANCO. Inc. v. Security Bank of Oregon, 
371 F. Supp. 125, 128-29 (D. Or. 1974) (granting equitable relief under section 14(e) in favor of offeror 
against target and certain of its stockholders); Texasgulf, Inc. v. Canada Dev. Corp., 366 F. Supp. 374. 
403 (S.D. Tex. 1973) (implicitly recognizing standing of target company to obtain equitable relief 
under section 14(e)).

108. See supra note 107.
109. Id.
110. See supra note 8.
111. Superintendent of Ins. v. Bankers Life & Casualty Co., 404 U.S. 6, 9-14 (1971) (holding section 

10( b)’s prohibition against the use of any deceptive device in the "sale” of any security by “any person” 
applicable to sale by corporation acting through its corporate officers and applicable even though trans
action not conducted through a securities exchange or organized market).

112. 102 S. Ct. at 1843.
113. Id. at 1846.
114. After comparing Title IX with Title VI, the Court concluded in Cannon. “We have no doubt 

that Congress intended to create Title IX remedies comparable to those available under Title VI and 
that it understood Title VI as authorizing an implied private cause of action for victims of the prohib
ited discrimination.” 441 U.S. at 703. In a footnote, the Court responded to Justice Powell’s vigorous 

The answer to this argument is two-fold. First, the pervasiveness of rule 
10b-5 litigation cannot be compared to litigation under the Williams Act 
which, at the time of the 1975 amendments, was only seven years old. By 
comparison, private actions under rule 10b-5 had been recognized for almost 
30 years by 1975* 10 and had already been the subject of a Supreme Court 
decision.111 Under this response, in essence, Herman & McLean is limited to 
its facts. Second, even if the courts routinely granted injunctive relief under 
section 14(e) prior to 1975, damage actions were relatively rare and, thus, Con
gress could not have sanctioned them. The responses are persuasive, particu
larly on the issue of damage actions.

The contemporary legal context analysis, though not inconsistent with the 
four factor approach of Cort v. Ash, circumvents the tedious examination of 
each factor when legislative intent is very apparent. Thus, in Curran the Court 
concluded that Congress intended to preserve the preexisting remedy112 and, 
therefore, the Court was “not faced with the Cort v. Ash inquiry.”113 In Can
non the Court examined all four Cort factors, but placed considerable reliance 
on the relationship between Title VI and Title IX in concluding that Congress 
intended that private remedies be available to enforce Title IX.114 The legisla
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tive history of 14(e), however, does not make the propriety of finding a private 
cause of action readily apparent. Although the contemporary legal context 
approach affords some basis for finding an implied right of action under sec
tion 14(e), existing precedents do not compel such a conclusion. The tradi
tional Cort v. Ash analysis is warranted. The second factor, focusing on 
indications of legislative history, is reviewed above. The other three Cort fac
tors are analyzed below.

The Remaining Cort v. Ash Factors. The first Cort factor asks whether
the plaintiff is a member of the class for whose especial benefit the statute was 
enacted.115 This factor can be viewed as directed to standing, rather than to 
discerning whether Congress intended the courts to infer a private cause of 
action. Thus, in Piper v. Chris-Craft Industries, Inc. 116 the Court held that 
Congress did not intend tender offerors to benefit under section 14(e), but sug
gested that investors confronted with a tender offer were members of the in
tended class of beneficiaries.117 Consequently, based on the first Cort factor, 
the Piper Court concluded that it was inappropriate to infer a cause of action 
in favor of tender offerors, but that it might be appropriate to find one in favor 
of shareholder-offerees.118

dissent by maintaining that “the evidence of legislative intent is so compelling that we have no hesita
tion in concluding that even the test now espoused by Mr. Justice Powell ... is satisfied in this case.” 
Id. at 703 n.34. Justice Powell argued that the Court should condone the implication of a private cause 
of action only when there is compelling evidence that Congress intended one to exist. See supra note 48 
and accompanying text.

115. Cort. 422 U.S. at 78 (quoting from Texas & Pac. R. Co. v. Rigsby, 241 U.S. 33, 39 (1916) 
(emphasis added).

116. 430 U.S. 1 (1977).
117. Id. at 35, 37.
118. Id. at 42 n.28.
119. The Court in Cannon so characterized the language of section 14(e). 441 U.S. at 692 n.13.
120. Piper. 430 U.S. at 26-35.
121. Id. at 39-40. A similar argument was rejected by the Court in two recent cases. Northwest 

Airlines v. Transport Workers Union, 451 U.S. 77, 92-94 (1981) and Texas Indus., Inc. v. Radcliff 
Materials, Inc., 451 U.S. 630, 636-37 (1981), in which the Court refused to find an implied cause of 
action for contribution under the Equal Pay Act and Title VII of the Civil Rights Act, Northwest Air
lines. 451 U.S. at 94-95 or the federal civil antitrust laws, Texas Indus.. 451 U.S. at 640. The possible 
deterrent effect of a right to contribution was deemed irrelevant in the absence of congressional intent 
that the right be inferred by the courts. Northwest Airlines. 451 U.S. at 92-94; Texas Indus.. 451 U.S. at 
636-37. See generally Loewenstein, Implied Contribution Under the Federal Securities Laws: A Reas
sessment. 1982 Duke L. J. 543, 561-63 (discussing judicial analysis of these cases under Cort and its 
progeny).

122. Cannon. 441 U.S. at 699. Curran did not depend on a Cort analysis. 102 S. Ct. at 1844. See 
supra note 113 and accompanying text. The Curran Court acknowledged that “(ujnder Cort v. Ash. the 

Although the language of section 14(e) appears to create duties on the part 
of persons for the benefit of the public at large,119 the legislative history of the 
Williams Act does demonstrate fairly conclusively that it was intended to ben
efit investors confronted with a tender offer.120 The Court seemed unreceptive 
in Piper to the argument that inferring a private right of action for damages on 
behalf of tender offerors would benefit the protected class because the exist
ence of such a right would act as a deterrent to possible wrongdoing by others 
who might harm the protected class.121 Indeed, in Cannon, the only Supreme 
Court case condoning an implied private damage action under a Cort analysis, 
the plaintiff was a member of the special class.122 Therefore, under the first 
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Cort factor, if a private damage remedy is appropriate under section 14(e), it 
would appear to be limited to shareholder-offerees.123

statutory language would be insufficient to imply a private cause of action under [some] of these sec
tions." Id. at 1845. In a footnote, the Court emphasized the importance of the first Cort test in a Cort 
analysis. Id. at 1845 n.91.

123. But cf. O’Connor & Assoc, v. Dean Witter Reynolds, Inc. 529 F. Supp. 1179, 1191 (S.D.N.Y. 
1982) (discussed supra note 31).

124. Piper. 430 U.S. at 39.
125. See. eg., Del. Code Ann., tit. VIII, § 145 (1974).
126. See R Jennings & H. Marsh, Jr., Securities Regulation 836-37 (5th ed. 1982) (when 

tender offer not withdrawn but defeated by allegedly false statements of management and price of stock 
later declines, shareholders of target company might have cause of action under 14(e) by claiming they 
declined tendering opportunity in reliance on management’s false statements). But see Lowenschuss v 
Kane. 520 F 2d 255, 267-69 (2d Cir. 1975) (upholding class action against unsuccessful bidder on behalf 
of shareholders who tendered but whose shares were not taken because bidder enjoined from acquiring 
those shares).

127. See H.K. Porter Co., Inc. v. Nicholson File Co., 482 F.2d 421, 424-25 (1st Cir. 1973) (suggesting 
this solution).

128. Del. Code Ann. tit. VIII, § 145(d) (1974).

The third Cort factor considers whether a private remedy is consistent with 
the underlying purposes of the legislative scheme. To the extent the possibility 
of a damage award in favor of shareholder-offerees would enhance the pur
poses of the legislation, it is salutory to provide it. However, according to 
Piper, the identity of the defendant must also be considered. This factor, there
fore, is more complex than it might initially appear.

The Court expressed concern in Piper that an award of damages in favor of 
a defeated tender offeror against the successful bidder would at least indirectly 
be borne by part of the protected class, since they would be among the share
holders of the successful bidder.124 If one can infer from this that the Court 
would not sanction any cause of action in which the protected class bears any 
substantial portion of the judgment, even indirectly, then the actions that 
might be recognized would be severely limited. A non-tendering shareholder, 
alleging that he was discouraged from tendering by the fraudulent actions of 
the bidder, could not maintain the action if the bid was successful. Many of 
the target shareholders, comprising part of the protected class, will by defini
tion have become shareholders of the successful bidder and would be indi
rectly injured by any award of damages against the successful bidder. 
Furthermore, assuming a bid is unsuccessful due to the fraudulent actions of 
the target company, disgruntled shareholders would be foreclosed from bring
ing suit against their management under section 14(e) if management had a 
right to indemnification from the corporation.125 Among the numerous combi
nations of potential defendants and theoretical violations, the most compelling 
scenario for recognizing a cause of action is one in which a target shareholder 
sues an unsuccessful bidder.126 But this scenario does not often arise since a 
bidder would not act in such a way as to intentionally defeat its own bid.

The objection that target shareholders may bear a portion of the damage 
awards could be mooted by careful judicial structuring of damage awards.127 
In suits by target shareholders against their own management, the court may 
be able to preclude or limit indemnification of the defendant directors and 
officers.128 Similarly, in suits against a successful bidder, the damages other
wise proven may be reduced by a percentage equal to the equity ownership of 
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the originally targeted shareholders in the defendant company.129

129. Even if the damage award is reduced in this fashion, the book value of the shares owned by the 
target shareholders will be adversely affected. The only way to fully protect the target shareholders 
who tendered is to indemnify them against the loss they will suffer as a result of the payment of a 
damage award, either by paying them money or increasing their equity interest in the company.

130. Piper. 430 U.S. at 40.
131. Cort. 422 U.S. at 78.
132. See Panter v. Marshall Field & Co., 646 F.2d 271, 286 (7th Cir.) (Supreme Court has consist

ently limited federal remedy in private securities actions), cert, denied. 454 U.S. 1092 (1981); Bucher v. 
Shumway, [1979-1980 Transfer Binder] Fed. Sec. L. Rep. (CCH) fl 97,142, at 96,299 (S.D.N.Y. 1979) 
(14(e) claim may be maintained only if conduct alleged includes form of deception cognizable under 
federal law); Altman v. Knight, 431 F. Supp. 309, 314 (S.D.N.Y. 1977) (same). By comparison, 
O’Connor & Assoc, v. Dean Witter Reynolds, Inc., 529 F. Supp 1179, 1184-85 (S.D.N.Y. 1982), repre
sents a claim under section 14(e) that could not be reformulated under state law. See supra note 31 
(describing O’Connor).

Beyond this objection, the Court was concerned in Piper that a large damage 
award might prejudice shareholders because some offers might never be 
made.130 One would expect that any substantial risk of litigation and damage 
awards would be significant in the decisionmaking process of the bidder. To 
some extent this risk will have a salutary effect; it will encourage more fastidi
ous attention to the disclosure and antifraud provisions of the law. But it will 
also have a detrimental effect; it may discourage some offers from ever being 
made, or adversely affect the price of offers that are made. Assessing these 
possibilities is a complex undertaking required by the Cort approach. The 
court must decide whether the proposed implied private right is consistent with 
the legislative purpose. In this connection it is noteworthy that Congress, in 
passing the Williams Act, was sufficiently concerned with regulating tender 
offers to run the risk that its legislation might discourage or affect the price of 
some offers, because the disclosure and antifraud provisions add economic 
costs to bidders that were clearly not present before the legislation. Therefore, 
it is not inconsistent with the overall intended impact of the Act to find an 
implied private right of action.

The final Cort factor, whether the cause of action is one traditionally rele
gated to state law,131 calls for a consideration of the nature of the alleged viola
tion. If the theory of the plaintiff’s cause of action is that the defendant 
violated an SEC rule promulgated pursuant to section 14(e) and the violation 
of that rule constitutes a fraudulent “act or practice” under section 14(e), then 
state law would likely have little to say on the matter. On the other hand, if 
the plaintiff alleges that the defendant violated some state law in connection 
with a tender offer, and this violation forms the basis for a claim under section 
14(e), then, arguably, the cause of action is one “traditionally relegated to state 
law” and the federal courts ought not recognize it as a federal claim.132 Thus, 
to the extent that the fourth Cort factor is determinative, some alleged viola
tions of section 14(e) are cognizable in federal court even though others are 
not.

The four Cort factors, applied in this fashion, do not really resolve the ques
tion of whether Congress intended that section 14(e) be enforced through pri
vate action. Rather, the factors become policy considerations the federal 
courts can look to in deciding who has standing to assert a private right of 
action under section 14(e), who may be held accountable in a damage action, 
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and what claims are cognizable. Those members of the Court who share the 
view that a private cause of action ought not be inferred from a federal statute 
in the absence of “the most compelling evidence that Congress in fact intended 
such an action to exist”133 could not, under this analysis, find an implied action 
under section 14(e). This view is not shared by the whole Court, however, and 
a majority may be willing to find that claims brought by shareholder-investors 
under section 14(e) are cognizable in federal court if the claim is not one ordi
narily recognized in state courts and if the damage award can be fashioned to 
minimize its impact on the protected class of shareholder-investors.

133. Cannon v. University of Chicago, 441 U.S. 677, 749 (1979) (Powell, J., dissenting).
134. See. eg.. Mobil Corp. v. Marathon Oil Co.. 669 F.2d 366, 372-73 (6th Cir. 1981); Weeks Dredg

ing & Contracting, Inc. v. American Dredging Co.. 451 F. Supp. 468, 475 (E.D Pa. 1978); Humana. Inc. 
v. American Medicorp. Inc., 445 F. Supp. 613, 616 (S.D.N.Y 1977). See generally Comment. Tn Im
plied Private Right of Action Under the Williams Act: Tradition vs. Economic Reality. 77 Nw. U.L. Rev. 
316 (1982); Note, Preliminary Injunctive Relief and Tender Offers: An Analysis under the Williams Act, 
49 Geo. Wash. L Rev. 563 (1981) [hereinafter Note, Preliminary Injunctive Relief}.

135. 430 U.S. at 42 (quoting Electronic Specialty Co. v. International Controls Corp., 409 F.2d 937, 
947 (2d Cir. 1969».

136. 445 F. Supp. 613 (S.D.N.Y. 1977).
137. Id. at 615.
138. Id
139. Id. at 616.
140. Id.

B. ACTIONS FOR INJUNCTIVE RELIEF ON BEHALF OF TENDER OFFERORS

The lower federal courts have consistently held that tender offerors have 
standing to seek injunctive relief against target management and competing 
offerors under section 14(e).134 These holdings are based, in part, on the sug
gestion in Piper that “in corporate control contests the stage of preliminary 
injunctive relief, rather than post-contest lawsuits, ‘is the time when relief can 
best be given.’”135

Citing this and other language in Piper that seemed to treat injunctive ac
tions on a different footing than damage actions, the United States District 
Court for the Southern District of New York, in an early post-Cz/w decision, 
Humana Inc. v. American Medicorp, Inc. ,136 concluded that an offeror has 
standing to sue a competing offeror for injunctive relief under section 14(e).137 
The Humana court reasoned that if an offeror's allegations are ever to be effec
tively explored, they must be explored before the offer expires, so that the 
shareholder-offerees will have complete and accurate information prior to that 
date.138 Furthermore, if the allegations in the complaint were proven true and 
relief was granted, the stockholders of the target company would be benefited 
and. thus, the purposes of the Act would be furthered.139 This, the court con
cluded, “is the test by which a tender offeror’s right to sue for injunctive relief 
must be determined”—that is, are the purposes of the Act furthered?140 In the 
context of a Cort analysis, the court focused solely on the third factor, and 
because examination of the third factor favored implying a right of action, the 
court reached that result.

Whether the Supreme Court would agree with the result reached by the dis
trict court in Humana is at least questionable. First, the Supreme Court has 
applied the Cort analysis to suits for injunctive relief without indicating that 
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the nature of the relief sought should affect the analysis.141 Second, when 
someone other than a shareholder-offeree is suing, the first Cort factor (the 
especial benefit test) is still answered in the negative,142 and the second Cort 
factor (indications of leglislative intent) remains a neutral factor, neither favor
ing nor disapproving of private remedies.143 Finally, the Court’s recent deci
sion in California v. Sierra Club'* 4 provides support for denying private 
enforcement of the Williams Act by tender offerors.

141. See California v. Sierra Club, 451 U.S. 287, 292-98 (1981); Cannon v. University of Chicago, 
441 U.S. 677, 717 (1979).

142. See supra notes 115-23 and accompanying text.
143. See supra notes 76-114 and accompanying text.
144. 451 U.S. 287 (1981).
145. Id. at 289-90.
146. Id. at 291-92.
147. 33 U.S.C. § 403 (1976).
148. Sierra Club. 451 U.S. at 297-98.
149. Id. at 294-95.
150. Id. at 295.
151. Id.
152. Id. at 296.
153. Id. at 297-98. See also Touche Ross & Co. v Redington, 442 U.S. 560, 574-76 (1979) (em

phasizing first two Cort factors to determine whether Congress intended to create a private right of 
action).

In Sierra Club an environmental organization and two private citizens 
sought to enjoin the construction and operation of certain water diversion fa
cilities that were part of the California Water Project.145 The plaintiffs alleged 
a violation of section 10 of the Rivers and Harbors Appropriation Act of 
1899,146 which prohibits “[t]he creation of any obstruction not affirmatively 
authorized by Congress, to the navigable capacity of any of the waters of the 
United States.”147 The Court held that the plaintiffs could not maintain the 
action because the Act does not explicitly create a private enforcement mecha
nism and one cannot properly be inferred from the Act.148

In denying an implied cause of action, the Court relied on an examination of 
the first two Cort factors. As to the first factor, the Court noted that neither the 
language of the statute nor its legislative history indicate that section 10 of the 
Rivers and Harbors Act was created for the especial benefit of a particular 
class.149 Rather, the statute states no more than a general proscription of cer
tain activities, and nothing in the legislative history expands on this purpose. 
The Court concluded, therefore, that the Act was designed to benefit the public 
at large.150

As to the second Cort factor, the Court observed in Sierra Club that the 
legislative history was silent on the question of congressional intent to afford or 
deny a private remedy.151 From this the Court concluded that “Congress was 
concerned not with private rights but with the federal government’s ability to 
respond to obstructions on navigable waterways.”152

In Sierra Club the Court never examined the third and fourth Cort factors, 
stating that they are of relevance only if the first two factors indicate congres
sional intent to create a private remedy.153 Thus, because the first two Cort 
factors were held to be dispositive, the plaintiffs’ argument for an implied right 
to bring the action failed.
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If a similar analysis is applied to the standing of tender offerors to seek in
junctive relief under section 14(e), the same conclusion might be reached: the 
statute was not enacted to create federal rights for the especial benefit of tender 
offerors and there is no evidence that there should be a private remedy. Argua
bly, a private action for injunctive relief under the Williams Act in favor of 
offerors would fail because it stands on “all fours” with Sierra Club, notwith
standing dictum in Piper indicating that such an action is possible.154

154. See Piper, 430 U.S. at 41-42 (judicial relief to competing offerors can better be afforded at 
preliminary injunction stage than in post-contest lawsuit) (quoting Electronic Specialty Co. v. Interna
tional Controls Corp., 409 F.2d 937, 947 (2d Cir. 1969)).

155. The Supreme Court handed down its decision in Cort on June 17, 1975. 422 U.S. 66 (1975).
156. 102 S. Ct. at 1844.
157. Section 14(e) is reproduced supra at note 11.
158. 15 U.S.C. § 78o(c) (1976).

The problem with this analysis, and indeed a shortcoming of the Cort ap
proach itself, is its overly mechanistic approach. In enacting the Williams Act, 
Congress sought to increase the protection available to investors by bringing a 
measure of order to a complex and sometimes chaotic area of securities prac
tice. In this sense, one could assert that Congress intended a private right of 
enforcement, or, more accurately, intended those private remedies necessary to 
accomplish the Act’s objectives. An attempt to find more positive indicia of 
intent, one way or the other, is unavailing.

In light of Cort's effect on statutory interpretation, Congress should give 
more careful consideration to whether private remedies are necessary, and if it 
fails to provide private remedies in post-Cb/7 statutes the federal courts should 
refuse to infer them. But in construing statutes enacted before Cort v. Ash,'55 
the courts should be more flexible in deciding whether to find implied actions 
and should, as the Humana court recognized, pay greater heed to fulfilling 
congressional purposes. This “flexible” approach might well explain the result 
in Curran, although the Court expressed its conclusion as a consideration of 
the “contemporary legal context” of the legislation.156

Although one cannot maintain with certainity that the Court would recog
nize even a limited private action under section 14(e), both the traditional Cort 
approach and the contemporary legal context approach afford rationales for 
finding a private right. Assuming the court will recognize the existence of a 
private action under section 14(e), Part III below explores the contours of such 
an action, following a brief examination of section 14(e) itself.

II. A Synopsis of Section 14(e)

A. THE STATUTORY LANGUAGE OF SECTION 14(e) AND ITS AMBIGUITIES

Section 14(e) of the Exchange Act157 has three aspects: First, in language 
nearly identical to clause (2) of rule 10b-5, section 14(e) prohibits the making 
of false or misleading statements; second, in language reminiscent of clause (1) 
of rule 10b-5, although more similar to section 15(c)(1) of the Exchange Act,158 
section 14(e) prohibits “fraudulent, deceptive or manipulative acts or prac
tices;” and third, in language similar to section 15(c)(1), the SEC is authorized 
under section 14(e) to “define, and prescribe means reasonably designed to 
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prevent, such acts and practices as are fraudulent, deceptive or manipulative.” 
The prohibitions of section 14(e) apply “in connection with any tender offer,” 
irrespective of whether the filing requirements of section 14(d) apply.159

159 The filing requirements of section 14(d) apply to tender offers for equity securities (1) registered 
pursuant to section 12 of the Exchange Act; (2) of an insurance company which would have been 
registered under section 12 but for a specific exemption in section 12; and (3) issued by a closed-end 
investment company registered under the Investment Company Act of 1940.

160. Ernst & Ernst v. Hochfelder. 425 U.S. 185, 194-214 (1976).
161 E.g., Bell v. Cameron Meadows Land Co., 669 F.2d 1278, 1281 (9th Cir. 1982); Lowenschuss v. 

Kane, 520 F.2d 255, 268 & n.10 (2d Cir. 1975); Smallwood v. Pearl Brewing Co., 489 F.2d 579, 605-06 
(5th Cir.), cert, denied, 419 U.S. 873 (1974); Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 
34!, 363-64 (2d Cir.), cert, denied, 414 U.S. 910 (1973); Broder v. Dane, 384 F. Supp. 1312, 1321 
(S.D.N.Y. 1974); see E. Aranow, H. Einhorn & G. Berlstein, Developments in Tender Offers 
for Corporate Control 118-22 (1977).

162. Aaron v. SEC, 446 U.S. 680, 696 (1980).
163. See infra notes 204-13 and accompanying text.
164. See infra notes 214-27 and accompanying text.
165. Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 737 (1974).
166. See infra notes 226-35 and accompanying text.
167. Santa Fe Indus., Inc. v. Green, 430 U.S. 462, 472 (1977).
168. See infra notes 285-99 and accompanying text.

A few observations concerning this statutory language are in order. Al
though the statute prohibits the making of untrue or misleading statements of 
material facts, on its face it does not require that the prohibited statements or 
omissions be made "knowingly” or with the intent to deceive or defraud. In 
short, there is no explicit requirement that scienter be shown to prove a viola
tion of the statute. In 1976, however, the Supreme Court held that similar lan
guage in rule 10b-5 requires proof of scienter160 and, as a result of that 
holding, lower courts have similarly required plaintiffs in 14(e) private actions 
to prove scienter.161 A subsequent Supreme Court decision construed virtually 
the same language in section 17(a)(2) of the Securities Act, however, as not 
requiring proof of scienter.162 At the very least, this latter decision suggests 
that scienter may not be a necessary element if the violation of section 14(e) is 
premised on an untrue statement or omission. Nevertheless, this decision does 
not resolve the question since other factors ought to be considered as well, 
including the legislative history of the Williams Act,163 the relation of section 
14(e) to other sections of the Securities Act and the Exchange Act,164 and what 
“may be described as policy considerations”165 in determining the elements of 
a section 14(e) cause of action.166

A second observation of section 14(e) concerns its proscription of “fraudu
lent. deceptive or manipulative acts or practices.” The word “fraudulent” does 
not appear in section 10(b), although clause (1) of rule 10b-5 does prohibit the 
use of “any device, scheme, or artifice to defraud.” Can it be said that by in
cluding the word “fraudulent” in section 14(e) Congress thereby intended to 
expand the kinds of activities prohibited in connection with tender offers be
yond section 10(b)’s prohibition? Are there fraudulent acts or practices not 
already covered by rule 10b-5 in the context of purchases and sales of securi
ties? The Supreme Court has held that an element of deception must be pres
ent for a cause of action to be stated under section 10(b) and rule 10b-5.167 
Arguably, a fraud can occur in the absence of a deception,168 so that a cause of 
action under section 14(e) might be premised on conduct that did not include a 
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deception. *6»

169. See infra notes 300-36 and accompanying text.
170. 17 C.F.R. § 240.14(e)-3 (1980).
171. The Commission cited section 14(e) (together with sections 3(b), 10(b), 13(d), 14(d), and 23 (a)) 

as authority for the adoption of rules 14d-1 through 14d-4 and rules l4d-6 through 14d-9, Exchange 
Act Rel. No. 16384, [1979-1980 Transfer Binder) Fed. Sec. L. Rep. 1) 82.373 at 82.577 (1979). These 
rules, as well as the Regulation 14E rules other than rule 14e-3 (rules 14e-1 and 14e-2) differ from rule 
14e-3 in that these other rules cannot, for the most part, be surreptitiously violated, individuals violat
ing them are unlikely to profit personally, and there is not a significant pecuniary incentive to violate 
them. That is not to say that litigation challenging these rules is unlikely, but rather that private litiga
tion seeking money damages is unlikely to occur outside of rule 14e-3.

172. See Peloso and Krause, supra note 10.
173. See infra notes 337-65 and accompanying text
174. Ernst & Ernst v. Hochfelder, 425 U.S. 185, 201 (1976).
175. Santa Fe Indus., Inc. v. Green, 430 U.S. 462, 479-80 (1977).
176. Chiarella v. United States, 445 U.S. 222, 233-34 (1980).
177. Blue Chip Stamps v. Manor Drug Stores. 421 U.S. 723, 754-55 (1974). The Court departed 

from a restrictive approach of interpreting the federal securities laws in its recent decision in Herman & 
MacLean v. Huddleston, 103 S. Ct. 683 (1983). The Court held that an action may be maintained under 
rule 10b-5 even if the conduct giving rise to the action would also support an action under section 11 of 
the Securities Act, and that persons seeking to recover under section 10(b) must prove their cause of 
action by a preponderance of the evidence only, not by clear and convincing evidence. Id. at 690-93.

The Court’s decision in United States v. Naftalin, 441 U.S. 768 (1979), might also be viewed as a 
departure from its restrictive approach. In Naftalin, the Court held that the proscriptions of section 
17(a)(1) of the Securities Act were applicable to frauds perpretrated on brokers as well as "investors.” 
Id. at 771-79. To the extent, however, that the Court reached its conclusion by close attention to the 
language and legislative history of section 17(a), its opinion is entirely consistent with its section 10(b) 
decisions. See Steinberg, Section 17(a) of the Secuirties Act of 1933 after Naftalin and Redington, 68 
Geo. L.J. 163 (1979).

178. Chiarella, 445 U.S. at 233-34; Santa Fe, 430 U.S. at 477-80; Ernst & Ernst, 425 U.S. at 733-36.
179. See Same Fe, 430 U.S. at 478. The Court’s reluctance to extend the use of the federal securities 

laws is most evident in its cases deciding what is a “security” for purposes of the federal securities laws. 
See Marine Bank v. Weaver, 455 U.S. 551, 555-61 (1982) (bank certificate of deposit and private profit

B. RULE 14e-3
Rule 14e-3169 170 is the only rule promulgated under section 14(e) that is likely 

to spawn private litigation.171 The rule generally prohibits trading on nonpub
lic information regarding tender offers, and appears to prohibit trading activi
ties permissible under rule 10b-5.172 Rule 14e-3 raises several issues relating to 
the scope and purpose of section 14(e) and the extent of the Commission’s 
power to enforce the section.173

III. Private Litigation Under Section 14(e): Rule 10b-5 Compared

The years since 1975 have seen several Supreme Court decisions restricting 
private damage actions under rule 10b-5. The Court has held that scienter is a 
necessary element of a section 10(b) violation,174 that mere breaches of fiduci
ary duty are not contemplated within the section,175 that silence in connection 
with the purchase or sale of a security cannot constitute a violation of rule 10b- 
5 unless the defendant has some independent duty to disclose,176 and that only 
purchasers and sellers of securities have standing to maintain private damage 
actions under section 10(b) and rule 10b-5.177 These decisions rest primarily on 
an analysis of the language of section 10(b) and its legislative history.178 But 
the message from the Supreme Court is clear: the federal securities laws are 
not a panacea for all wrongdoing in which securities are involved.179 The 
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lower federal courts have, for the most part, heeded this message and reduced 
the importance of rule 10b-5 as a principal litigating weapon.180 More impor
tantly for present purposes, the lower federal courts have applied this philoso
phy to other sections of the federal securities laws, including section 14(e), 
limiting the impact of these sections as well.181

sharing agreement not securities within meaning of Exchange Act); International Bhd. of Teamsters v. 
Daniel. 439 U.S. 551, 558-70 (1979) (noncontributory, compulsory pension plan was not a security); 
United Housing Found., Inc. v. Forman. 421 U.S. 837, 847-58 (1975) (shares issued by a nonprofit 
cooperative housing corporation not securities).

180. See. e.g, Feldman v. Simkins Indus., Inc., 679 F.2d 1299, 1303-04 (9th Cir. 1982) (minority 
shareholder without controlling interest or access to confidential information not an “insider”); O'Brien 
v. Continental Ill. Nat’l. Bank and Trust, 593 F.2d 54, 62-63 (7th Cir. 1979) (termination of trust or 
agency agreement not a securities transaction); Hundahl v. United Benefit Life Ins. Co., 465 F. Supp. 
1349, 1357 (N D. Tex. 1979) (minority shareholders who did not respond to parent corporation's tender 
offer not “sellers” within meaning of rule 10b-5). But cf. Goldberg v. Meridor, 567 F.2d 209, 220-21 (2d 
Cir 1977), (corporation may sue its directors and controlling stockholder under section 10(b) for caus
ing corporation to enter disadvantageous transaction without disclosing material facts), cert, denied, 434 
U.S 1069 (1978). For a thoughtful treatment of the impact of the Same Fe decision, see Ferrara & 
Steinberg. A Reappraisal of Same Fe: Rule 10b-5 and the New Federalism, 129 U. Pa. L. Rev. 263 
(1980).

181. See, eg., Billard v. Rockwell lnt'1 Corp., 683 F.2d 51, 56 (2d Cir. 1982) (applying Same Fe 
definition of manipulation in tender offer context); Panter v. Marshall Field &. Co., 646 F.2d 271, 287- 
88 (7th Cir. 1981) (applying Sama Fe treatment of breach of fiduciary duty in tender offer context); 
Radol v. Thomas. 534 F. Supp. 1302, 1311 (S.D Ohio 1982) (applying Santa Fe definition of manipula
tion in tender offer context). See also Abella v. Universal Leaf Tobacco, 546 F. Supp. 795, 803 (E D. 
Va. 1982) (mere claim of breach of fiduciary duty does not lie under section 14(e)); Hundahl v. United 
Benefit Life Ins. Co., 465 F. Supp. 1349, 1370 (N D. Tex. 1979) (plaintiffs claim for damages under 
section 14(e) dismissed on basis of Supreme Court decisions under federal antifraud laws); Bucher v. 
Shumway, [1979-1980 Transfer Binder] Fed. Sec. L. Rep. (CCH) D 97,142 at 96,303 (S.D.N.Y. 1979) 
(allegation that defendant failed to disclose breach of fiduciary duty does not transform common law 
breach into basis for federal cause of action), afjfd, 622 F.2d 572 (2d Cir.), cert, denied, 449 U.S. 841 
(1980); Altman v. Knight. 431 F. Supp. 309, 314 (S.D.N.Y. 1977) {Santa Fe dictates that claims 
amounting only to breaches of fiduciary duty should be decided under state law).

182. See supra note 161.
183. See supra note 181.
184. E.g., Panter v. Marshall Field & Co., 646 F.2d 271, 283-84 (7th Cir.), cert, denied, 454 U.S. 1092 

(1981); Lewis v. McGraw, 619 F.2d 192, 195 (2d Cir ), cert, denied, 449 U.S. 951 (1980); Chris-Craft 
Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341, 373-75 (2d Cir.), cert, denied, 480 U.S. 341 (1973); 
Atchley v. Qonaar Corp., [1982 Transfer Binder] Fed. Sec. L. Rep. (CCH) H 98,725 at 93,643 (N D. Ill. 
1982), rev’d on other grounds, [1983 Transfer Binder] Fed. Sec. L. Rep. (CCH) J[99,155 (7th Cir. 1983); 
Hundahl v. United Benefit Life Ins. Co., 465 F. Supp. 1349, 1368-69 (N.D. Tex. 1979); Berman v. 
Gerber Prod. Co.. 454 F. Supp. 1310, 1324-25 (W.D. Mich. 1978); Neuman v. Electronic Specialty Co., 
[1969-1970 Transfer Binder] Fed. Sec. L. Rep. (CCH) U 92,591 at 92,748 (N D. Ill. 1969). But see Bell 
v. Cameron Meadows Land Co., 669 F.2d 1278 (9th Cir. 1982); Clayton v. Skelley Oil Co., [1977-1978 
Transfer Binder] Fed. Sec. L. Rep. (CCH) H 96,269 at 92,747 (S.D.N.Y. 1977); McCloskey v. Epko 
Shoes, Inc., 391 F. Supp. 1279, 1283-84 (E.D. Pa. 1975); Petersen v. Federated Dev. Co., 387 F. Supp. 
355, 359-60 (S.D.N.Y. 1974).

Consistent with this philosophy, the federal courts have held that scienter is 
a necessary element in a section 14(e) action182 and that a mere breach of 
fiduciary duty may not be a basis for an action under that section.183 Based on 
principles established in other rule 10b-5 litigation, the courts have also held 
that reliance is a necessary element of claims brought under section 14(e).184 
These decisions analogize section 14(e) to rule 1 Ob-5 in ways that may conflict 
with congressional intent and sound jurisprudence, as an examination of each 
of these areas will demonstrate.
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A. SCIENTER

In Ernst & Ernst v. Hoch]'elder185 the Supreme Court held that a private 
cause of action for damages under section 10(b) and rule 10b-5 will not lie in 
the absence of an allegation of scienter—that is, an intent to deceive, manipu
late or defraud.186 This holding was based primarily on the language of section 
10(b): the words “manipulative or deceptive” are used in conjunction with 
“device or contrivance,” suggesting that the section was intended to proscribe 
knowing or intentional misconduct. The Court attached particular significance 
to the word “manipulative” which, the Court said, “connotes intentional or 
willful conduct designed to deceive or defraud investors by controlling or arti
ficially affecting the price of securities.”187 The Court found some support for 
its conclusion in the scant legislative history of section 10(b)188 and greater 
support in the overall scheme of the federal securities law.189

With respect to the securities laws in general, the Court in Ernst & Ernst 
noted, for instance, that the language of section 11 of the Securities Act, which 
permits recovery for negligent acts, differs considerably from the language of 
section 10(b), suggesting that section 10(b) cannot also cover negligent con
duct.190 Furthermore, the Court recognized that under the express civil remedy 
provisions of the Securities Act, which allow recovery for negligent conduct,191 
Congress imposed significant procedural safeguards, but that similar proce
dural limitations do not exist for the judicially created private damage remedy 
under section 10(b).192 From this the Court concluded that extending section 
10(b) to cover negligent conduct would conflict with congressional intent be
cause plaintiffs could bring causes of action under 10(b) rather than under the 
express liability provisions of the Securities Act, and thereby avoid the care
fully drawn procedural limitations of the express liability provisions.193

In the course of the Ernst & Ernst decision, the Court conceded that, 
“(vjiewed in isolation, the language of subsection [(2) of rule 10b-5] and argua
bly that of subsection [(3)] could be read as proscribing, respectively, any type 
of material misstatement or omission, and any course of conduct, that has the

185. 425 U.S. 185 (1976).
186. Id. at 193. The Court has extended the holding of Ernst & Ernst to injunctive actions brought 

by the SEC. Aaron v. SEC, 446 U.S. 680, 687-95 (1980).
In Ernst d Ernst the Court defined “scienter” as “a mental state embracing intent to deceive, manipu

late or defraud.” 425 U.S. at 193 n. 12. The Court expressly left undecided the question of whether 
reckless behavior is sufficient to impose civil liability under section 10(b) and rule 10b-5. Id. The 
federal circuit courts that have ruled on this question have decided that recklessness satisfies the scien
ter requirement of Ernst d Ernst. Eg.. Hackbart v. Holmes, 675 F.2d 1114, 1117-18 (10th Cir. 1982); 
G.A. Thompson & Co. v. Partridge, 636 F.2d 945, 959 (5th Cir. 1981); Nelson v. Serwold, 576 F 2d 
1332, 1337 (9th Cir ), cert, denied. 439 U.S. 970 (1978); Rolf v. Blyth, Eastman Dillon & Co.. 570 F.2d 
38, 44 (2d Cir.), cert, denied, 439 U.S. 1039 (1978). Given its narrowest reading, Ernst d Ernst holds 
that a defendant who is merely negligent does not have the mental state required to violate section 
10(b) and rule 10b-5. This article uses scienter in that sense, i.e„ a mental state embracing something 
more than simple negligence. See generally Bucklo, Scienter and Rule 10b-5, bl Nw. U.L. Rev. 562
(1972).

187. Ernst.d Ernst, 425 U.S. at 199.
188. Id. at 202-03.
189. Id. at 206-11.
190. Id.
191. Id. at 209-10.
192. Id.
193. Id. at 210.
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effect of defrauding investors, whether the wrongdoing was intentional or 
not.”194 This reading of the rule, advocated by the SEC in an amicus brief,195 
would have made the rule broader than the Court’s reading of section 10(b) 
and, therefore, would have exceeded the SEC’s rulemaking authority under 
section 10(b). For this reason, the Court could not accept the SEC’s 
argument.196

194. Id. at 212.
195. Id. at 187, 212.
196. Id. at 212-14. The Court also felt that the history of rule 10b-5 indicated that it was intended to 

apply only when intentional misconduct was involved. Id. at 212 n.32.
197. See supra note 194 and accompanying text.
198. Aaron v. SEC, 446 U.S. 680 (1980).
199. 15 U.S.C. § 77k(a) (1976).
200. 15 U.S.C. § 77k(e) (1976) sets forth the measure of damages in actions based on section 11(a). 

Under section 11(a) a person who knew of the untruth or omission at the time he acquired a security 
may not maintain a suit. 15 U.S.C. § 77k(a) (1976).

201. 15 U.S.C. § 77k(b) (1976).
202. See Hart v. McLucas, 535 F.2d 516, 519 (9th Cir. 1976).

The factors that convinced the Court that section 10(b) requires an allega
tion of scienter are not present with respect to section 14(e). The language of 
the first clause of section 14(e), which provides that it is unlawful “to make any 
untrue statement of material fact or omit to state any material fact necessary in 
order to make the statements made, in the light of the circumstances under 
which they are made, not misleading,” is not patterned after section 10(b). 
Instead, this language of section 14(e) is identical to that of subsection (2) of 
rule 10b-5, which the Court conceded in Ernst & Ernst could be read as cover
ing unintentional wrongdoing,197 and which the Court essentially read as cov
ering negligent conduct when it construed very similar language in section 
17(a)(2) of the Securities Act.198

Based on the statutory language alone, a case might even be made for im
posing absolute liability for misstatements and omissions in connection with 
tender offers. Language in the Securities Act’s section 11(a),199 which is identi
cal to section 14(e), imposes absolute liability on the issuers of registered secur
ities for misstatements and omissions in a registration statement, subject to the 
limitations of section 11(e).200 Experts and certain others connected with a re
gistration statement may also be liable for misstatements and omissions con
tained therein. Section 11(b)201 provides a “due diligence” defense, indicating 
that the draftsmen of section 11 believed that in the absence of some qualifying 
language, the language concerning misstatements and omissions, standing 
alone, imposes absolute Liability.

The language of the first clause of section 14(e) might also be compared to 
the second clause, which prohibits “fraudulent, deceptive, or manipulative acts 
or practices.” If by section 14(e)’s first clause Congress intended to prohibit 
only those misstatements or omissions that were accompanied by an intent to 
deceive, or scienter, then the section is redundant because the acts and prac
tices prohibited by the second clause include fraudulent misstatements and 
omissions. Traditional statutory interpretation would reject such a reading be
cause the first clause would be rendered meaningless.202 To give the two 
clauses independent significance, scienter cannot be a necessary element in the 
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first clause. Thus, there is no basis for concluding that the language of section 
14(e) requires an allegation of scienter if the plaintiffs cause of action is based 
on misstatements or omissions.

Just as the language of 10(b) and 14(e) differ, so do their legislative histories. 
The Ernst & Ernst Court noted that the legislative history of the Exchange Act 
was bereft of any explicit explanation of Congress’ intent with respect to sec
tion 10(b); but the Court was apparently persuaded by the few bits of relevent 
legislative history brought to its attention suggesting that section 10(b) contem
plated a scienter standard, not merely negligence.203 Although the legislative 
history of section 14(e) is not extensive, there is evidence that the first clause of 
section 14(e) was not intended as a scienter provision. For instance, in ex
plaining section 14(e), the Senate Report of the bill said:

203. 425 U.S. at 201-06.
204 See Senate Report, supra note 1, at 10-11; see also supra note 78 and accompanying text (dis

cussing legislative history of the Williams Act).
205. Id.
206. During the course of the Senate hearings, a panel of securities law experts, consisting of Arthur 

Fleischer. Jr. and Professors Stanley A. Kaplan, Robert H. Mundheim, and William H. Painter ap
peared before the subcommittee. At one point Professor Kaplan commented on what he perceived to be 
a significant problem: the “increasing tendency on the part of management in office to feel that it is able 
to engage almost on its own in a series of efforts to continue its own control arrangements.” 1967 Senate 
Hearings .supra note 78, at 125. Professor Mundheim then commented: "I would say in that connection 
that 1 would certainly favor [section 14(e)). I think that [it) is very salutary and gets to the kind of 
problem you are talking about." Id. This suggests that, at least for Professor Mundheim, section 14(e) 
represented something more than a garden variety antifraud provision. See also id. at 131 (statement of 
Arthur Fleischer, Jr.).

Professor Painter’s prepared remarks pointed out the differing language among the various antifraud 
provisions of the securities laws and asked whether the language of these various provisions meant the 
same thing. Id. at 140-41. Nothing in the legislative history suggests an answer to Professor Painter's 
query.

Finally, references can be found in the legislative history suggesting that the Williams Act was pat
terned after the laws and rules governing proxy solicitation. During the Senate debate, for instance. 
Senator Javitz remarked: “The Senator [Williams) represents to the Senate, and I accept his representa
tion fully, that this [bill] is analogous to the proxy rules, so that very much the same principles obtain as 
to what the British call a takeover, as to a proxy fight by a group of stockholders." 113 Cong. Rec. 
24,665 (1967). Senator Williams responded: "this legislation is patterned on the present law and the 
regulations which govern proxy contests.” Id. See also Senate Report, supra note 1, at 2811-13; 1967 
Senate Hearings, supra note 78, at 16 (remarks of SEC Chairman Manuel F. Cohen).

These references, together with the remarkable absence of any affirmative indication in the legislative 

Proposed subsection (e) would prohibit any misstatement or omission 
of material fact, or any fraudulent or manipulative acts or practices, 
in connection with any tender offer. . . . This provision would af
firm the fact that persons engaged in making or opposing tender of
fers . . . are under an obligation to make full disclosure of material 
information to those with whom they deal.204

The Senate Report, like the language of section 14(e) itself, separates the pro
hibition against misstatements and omissions from the prohibition against 
fraudulent or manipulative acts or practices, and gives no indication that the 
misstatements or omissions had to be made knowingly or with an intent to 
deceive, or with any other specific mental state.205

The legislation, when viewed as a whole, together with relevent statements 
made during the Senate hearings,206 do not support the conclusion reached by 
several lower courts that section 14(e) was intended to incorporate the pro
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scriptions of rule 10b-5 into tender offer law. The Williams Act is not simply 
another piece of antifraud legislation. Rather, the Act seeks to regulate tender 
offer contests by positive means: the accumulation of more than five percent of 
a class of registered securities must be disclosed;207 a tender offer may not be 
made unless certain disclosures are filed with the SEC;208 shareholders who 
tender pursuant to a tender offer are afforded certain withdrawal and proration 
rights;209 210 and if a tender offeror increases the consideration offered to share
holders, the increased consideration must be paid to those who tendered prior 
to the announced increase.2111 By prohibiting material misstatements and omis
sions, section 14(e) serves as more than an antifraud provision; it gives mean
ing to the disclosure provisions in the same way that a prohibition against 
material misstatements and omissions in section 11(a) of the Securities Act 
gives meaning to the disclosure requirements of section 7.211 Like the disclo
sure provisions of the Securities Act, the disclosure provisions of the Williams 
Act are intended to do more than merely prohibit fraud.

history that section 14(e) was intended to incorporate rule 1 Ob-5 jurisprudence into the Williams Act, 
suggest that section 14(e) should be construed independently of rule 10b-5.

207. 15 U.S.C. § 78m(d) (1976).
208. 15 U.S.C. § 78n(d) (1976).
209. 15 U.S.C. § 78n(d) (5), (6) (1976).
210. 15 U.S.C. § 78n(d) (7) (1976).
211. 15 U.S.C. § 77(g) (1976). See supra note 78.
212. See supra note 206.
213. 113 Cong. Rec. 24665 ( 1967). See also supra note 206 and Judge Friendly’s observation com

paring tender offers and proxy contests in Electronic Specialty Co. v. International Controls Corp.. 409 
F.2d 937, 948 (1969).

214. Rule 14a-9(a) provides:
No solicitation subject to this regulation shall be made by means of any proxy statement, form 
of proxy, notice of meeting or other communication, written or oral, containing any statement 
which, at the time and in the light of the circumstances under which it is made, is false or 
misleading with respect to any material fact, or which omits to state any material fact neces
sary in order to make the statements therein not false or misleading or necesary to correct any 
statement in any earlier communication with respect to the solicitation of a proxy for the same 
meeting or subject matter which has become false or misleading.

17 C.F.R. § 240.14a-9 (1980).
215. Gould v. American-Hawaiian S.S. Co., 535 F.2d 761, 777-78 (3d Cir. 1976); Gerstle v. Gamble- 

Skogmo. Inc.. 478 F.2d 1281, 1298-1301 (2d Cir. 1973). But see Adams v. Standard Knitting Mills, Inc.. 

If anything, the legislative history indicates that the Williams Act should be 
construed with reference to the proxy rules. Several statements made during 
the hearings support this view,212 as do statements made by Senator Williams, 
the Act’s principal sponsor, on the floor of the Senate during debates on the 
Act. For example, Senator Williams stated: “What this bill would do is to 
provide the same kind of disclosure requirements which now exist, for exam
ple, in contests through proxies for controlling ownership in a company. . . . 
This legislation is patterned on the present law and the regulations which gov
ern proxy contest.”213 Moreover, reference to the proxy rules is logical as 
proxy contests are, of course, another means by which one might gain control 
of a company. Materially false or misleading proxy statements violate rule 
14a-9(a)214 of the rules adopted by the SEC under section 14(a) of the Ex
change Act and may form the basis of a private damage action. The courts 
generally have not insisted that plaintiffs allege and prove that defendants ac
ted with scienter in actions based on rule 14a-9.215
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The leading case discussing whether scienter is a necessary element in a pri
vate damage action based on rule 14a-9 is Gerstle v. Gamble-Skogmo, Inc. ,216 a 
1973 opinion of the Second Circuit authored by Judge Friendly. The court 
concluded that scienter was not required under rule 14a-9, noting as support 
several differences between section 14(a), on the one hand, and section 10(b) 
and rule 10b-5, on the other hand—differences that are equally applicable to a 
comparison of section 14(e) and rule 10b-5. For instance, the Gerstle court first 
concluded that the statutory language of section 14(a), unlike that of section 
10(b), does not emphasize the prohibition of fraudulent conduct but rather 
indicates a congressional concern with “protection of the outsider whose proxy 
is being solicited.”217 Similarly, at least with respect to material misstatements 
and omissions, section 14(e) is not concerned with fraudulent conduct, but 
with protecting shareholders confronted with a tender offer.218

623 F.2d 422, 428-31 (6th Cir.) (scienter should be an element of liability in private suits under the 
proxy rules as they apply to outside accountants), cert, denied. 449 U.S. 1067 (1980).

216. 478 F.2d 1281 (2d Cir. 1973).
217. Id. at 1299.
218. Piper, 430 U.S. at 35.
219. 478 F.2d at 1299. See also Ernst & Ernst, 425 U.S. at 210.
220. 478 F.2d at 1299 & n.18.
221. 15 U.S.C. § 78r (1976).
222. Id.
223. It is not clear that section 18(a) is a scienter provision. Professor Loss has referred to plaintiffs

burden of proof under section 18(a) as “a first cousin to scienter ” 3 L. Loss, Securities Regulation 
1752 (2d ed. 1961). In any event, it clearly requires something more than negligence. Ernst & Ernst. 425 
U.S. at 209 n.28 ("Each of the provisions of the 1934 Act that expressly create civil liability [other than 
section 16(b)] . . contains a state-of-mind condition requiring something more than negligence”).

224. 478 F.2d at 1299 n.18.
225. The same may. of course, be said with respect to proxy solicitations.

Second, the court noted in Gerstle that although a negligence standard in 
rule 10b-5 would undercut the express civil liability provisions of the securities 
laws,219 reading rule 14a-9 as not requiring scienter is completely compatible 
with the statutory scheme.220 The express civil liability provision that con
cerned the court was section 18221 of the Exchange Act, which provides a pri
vate right of action to persons who purchase or sell a security in reliance upon 
a material misstatement or omission contained in a document filed with the 
SEC. A defense is provided under section 18 if the defendant “acted in good 
faith and had no knowledge that such statement was false or misleading.”222 
Arguably, a negligence standard under rule 14a-9 would be inconsistent with 
the congressional intent, expressed in section 18, of providing a good faith de
fense.223 Nevertheless, the court found no incompatibility because section 18 
applies to any document filed with the SEC, while section 14(a) was specifi
cally directed at proxy regulation, and because most of the documents filed 
pursuant to section 18 are not distributed to stockholders for the purpose of 
inducing action.224 These distinctions apply with equal force to section 14(e). 
Applying a negligence standard to the first clause of section 14(e) in the face of 
the higher standard under section 18 can be rationalized on another basis as 
well: section 14(e) may be violated in the absence of a purchase or sale of a 
security, which is a necessary prerequisite to an action based on section 18.225

Finally, the court in Gerstle assessed the effect of permitting a negligence 
standard under section 14(a), again comparing it to rule 10b-5. In concluding 
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that negligence was the appropriate standard for actions based on section 
14(a), the court said:

[A] broad standard of culpability here will serve to reinforce the high 
duty of care owed by a controlling corporation to minority share
holders in the preparation of a proxy statement seeking their acquies
cence in this sort of transaction, a consideration which is particularly 
relevant since liability in this case is limited to the stockholders 
whose proxies were solicited. While “privity” is not required for 
most actions under the securities laws, its existence may bear heavily 
on the appropriate standard of culpability.226

The court contrasted this assessment with the effect of allowing a negligence 
standard under rule 10b-5, which, the court surmised, would deter the lauda
ble corporate policy of publicly disclosing important business and financial 
developments. Although the court’s conjecture regarding rule 10b-5 may be 
questioned,227 its conclusion with respect to section 14(a) seems sound and 
equally applicable to section 14(e).

Providing a negligence standard under the first clause of section 14(e) is par
ticularly appropriate since an obvious use of this provision would be in suits by 
target stockholders against target management claiming that a tender offer was 
defeated as a result of management’s allegedly false statements.228 In such a 
suit, a number of factors justify a strict standard of liability: Requiring a high 
duty of care is not unreasonable because management owes a fiduciary duty to 
its stockholders;229 individuals in management would gain personally if the 
tender offer is defeated and, therefore, they should proceed cautiously when 
advising stockholders;230 and management is under no obligation to express 
any opinion with respect to a tender offer, so that when it undertakes to do so it 
should exercise care.231

226. 478 F.2d at 1300 (footnote omitted).
227. The New York Stock Exchange rules require listed companies to promptly release to the public 

material information. New York Stock Exchange Company Manual, § A-6. Thus, for listed companies, 
the incentive to release information is unaffected by the standard of culpability in a subsequent fraud 
action. See generally Industrial Fund, Inc. v. McDonnell Douglas Corp., 474 F.2d 514, 521-22 (10th 
Cir. 1973) (recognizing corporate duty to disclose, but holding that timing of disclosure is subject to the 
business judgment rule); Vaughan, Timing of Disclosure. 13 Rev. Sec. Reg. 911 (1980); Bauman. Rule 
10b-5 and the Corporation’s Affirmative Duty to Disclose. 67 Geo. L.J. 935 (1979); Allen, The Disclosure 
Obligation of Publicly Held Corporations in the Absence of Insider Trading. 25 Mercer L. Rev. 479 
(1974).

228. As a result of the decision in Panter v. Marshall Field & Co., 646 F.2d 271, 286 (7th Cir. 1981), 
the shareholders’ cause of action is contingent upon an offer actually being made.

229. See Chris-Craft Indus. Inc. v. Piper Aircraft Corp., 480 F.2d 341, 363 (2d Cir.), cert, denied. 414 
U.S. 910 (1973); Swanson v. American Consumer Indus., Inc., 415 F.2d 1326, 1331-32 (7th Cir. 1969).

230. The personal gain is the retention of a corporate office, which is of value even to directors who 
are not otherwise employed by the company. See Panter v. Marshall Field & Co., 646 F.2d 271, 300 
(7th Cir. 1981) (Cudahy, C.J., dissenting). The courts have held that this personal interest does not 
create a conflict of interest that would shift the burden of proof to management to justify its ac
tions.Treadway Companies, Inc. v. Care Corp., 638 F.2d 357, 382 (2d Cir. 1980). See generally Lipton, 
Takeover Bids in the Target’s Boardroom. 35 Bus. Law. 101 (1979); Lipton, Takeover Bids in the Tar
get’s Boardroom; An Update After One Year. 36 Bus. Law. 1017 (1981). However, given the delicate 
situation in which management finds itself, it is entirely appropriate to require management to proceed 
with due care and to hold management responsible if it acts negligently.

231. Rule 14e-2 provides:
(a) Position of subject company. As a means reasonably designed to prevent fraudulent, decep-
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Damage actions might also be brought by target stockholders against the 
bidder alleging material misstatements or omissions. These actions may in
clude allegations that the bidder sought to discourage stockholders from 
tendering to a rival bidder or, for some reason, to itself,* 232 or that the bidder 
made a misrepresentation in its tender offer materials regarding the value of 
the deal to the stockholders.233 In any of these situations, liability should be 
imposed even if the misstatement or omission was only negligent since a bid
der who seeks to discourage tenders to a rival bidder is, in some respects, like 
target management seeking to discourage its stockholders from tendering to a 
bidder. Like management, the dissuading bidder stands to gain from success
ful influence, and, like management, the dissuading bidder is under no obliga
tion to make any statements regarding its rival. Although the bidder may not 
owe a fiduciary duty to the shareholder-offerees, these other factors suggest 
that, like management, a tender offeror should be held to a high standard of 
care in its communications with target stockholders. If the bidder seeks to 
discourage certain stockholders from tendering to itself, as might happen when 
the bidder has arranged to purchase a sufficient number of shares from a select 
group of insiders,234 the bidder must have acted intentionally and thus the 
question of the appropriate standard is mooted.

tive or manipulative practices within the meaning of the Act, the subject company, no later 
than 10 business days from the date the tender offer is first published or sent or given, shall 
publish, send or give to security holders a statement disclosing that the subject company:
(1) Recommends acceptance or rejection of the bidder's tender offer:
(2) Expresses no opinion and is remaining neutral toward the bidder's tender offer; or
(3) Is unable to take a position with respect to the bidder's tender offer.
Such statement shall also include the reason(s) for the position (including the inability to take 
a position) disclosed therein. . . .

17 C.F.R. § 240.14e-2 (1980).
232. Petersen v. Federated Dev. Co., 387 F. Supp. 355, 358-60 (S.D.N.Y. 1974) (nontendering share

holder may maintain action against successful bidder who allegedly discouraged him from tendering 
because bidder wanted only stock from specific group of shareholders with a controlling interest).

233. Osofsky v. Zipf, 645 F.2d 107, 115 (2d Cir. 1981) (tendering shareholders may maintain an 
action against successful bidder who misrepresented value of preferred stock to be issued in merger); 
McCloskey v. Epko Shoes. Inc., 391 F. Supp. 1279, 1282 (E D Pa. 1975) (nontendering shareholders 
may maintain suit against bidder who allegedly overstated the value of securities being exchanged and 
understated consideration received by insiders in prior block purchase).

234. See supra note 232.
235. See supra note 200.

Finally, if the offering materials include a material misrepresentation, a case 
can be made that liability ought to be imposed without regard to fault, at least 
with respect to those matters within the knowledge or control of the bidder. If, 
for instance, the bidder misrepresents the value of securities to be delivered to 
stockholders in a post-offer merger, the effect of such a misrepresentation is 
analogous to a misrepresentation by an issuer in a registration statement. In 
both cases the investor is asked to make an investment decision based on inac
curate or incomplete information furnished by a party who seeks a certain 
response from the investor. Section 11(a) of the Securities Act imposes virtu
ally absolute liability on the issuer for deficiencies in the registration state
ment, presumably because some party must be responsible for the contents of a 
registration statement.235 This same rationale would apply to tender offer 
materials prepared by the bidder.
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B. RELIANCE

As a general proposition, proof of reliance is a necessary element of a pri
vate damage action under rule 10b-5. This requirement arose because rule 
1 Ob-5 jurisprudence has been shaped with reference to the common law action 
of deceit.236 The common law insists that the plaintiff prove reliance to estab
lish a causal connection between the wrongful conduct and the resulting dam
age, a requirement typical in the law of torts.237

236. L Loss, supra note 223, at 1430-44; A. Jacobs, Litigation and Practice Under Rule 10b-5 
1-6 (1981).

237. See W. Prosser, Law of Torts 714-20 (4th ed. 1971).
238. Affiliated Ute Citizens v. United States, 406 U.S. 128, 152-53 (1972).
239. Id. at 153-54.
240. Id. at 154. The Fifth Circuit has interpreted Affiliated Ute as holding that a material nondisclo

sure creates a presumption of reliance that may be rebutted by the defendant. Shores v. Sklar. 647 F.2d 
462, 468 (5th Cir. 1981), cert, denied. 103 S. Ct. 722 (1983); Rifkin v. Crow, 574 F.2d 256, 261 (5th Cir. 
1978).

241. Shores v. Sklar, 647 F.2d 462, 464 (5th Cir. 1981), cert, denied. 103 S. Ct. 722 (1983); Blackie v. 
Barrack. 524 F.2d 891, 906 (9th Cir. 1975), cert, denied. 429 U.S. 816 (1976).

242. Shores v. Sklar, 647 F.2d 462, 464 (5th Cir. 1981), cert, denied, 103 S. Ct. 722 (1983). See 
generally Note, TheFraud-on-the-Market Theory, 95 Harv. L. Rev. 1143 (1982).

243. See cases cited supra note 241 and infra note 244.
244 See Panter v. Marshall Field & Co., 646 F.2d 271, 284 (7th Cir. 1981); Kohn v. American Metal 

Climax, Inc., 458 F.2d 255, 290 (3d Cir.) (Adams, J., concurring in part, dissenting in part), cert, denied, 
409 U.S. 874 (1972); Fischer v. Wolfinbarger, 55 F.R.D. 129, 132 (W.D. Ky. 1971); R. Jennings & H. 
Marsh, Jr., supra note 126, at 1049-53. See also Mills v. Electric Auto-Lite Co., 396 U.S. 375, 384-85 
(1970).

245. See supra note 184 and accompanying text.
246. See supra note 184.
247. 619 F.2d 192 (2d Cir.), cert, denied, 449 U.S. 951 (1980).
248. 646 F.2d 271 f7th Cir. 1981).

Many rule 10b-5 actions would have failed, however, if the courts had not 
recognized the difficulties inherent in a strict adherence to the common law 
reliance requirement. Thus, when the rule 10b-5 cause of action is based on a 
failure to disclose or an omission, as opposed to a misrepresentation, the 
Supreme Court has said “positive proof’ of reliance is not necessary.238 
Rather, a plaintiff need only prove that the facts withheld would be material to 
a reasonable investor.239 The obligation to disclose combined with materiality 
establishes the necessary causation in fact.240

Similarly, the courts have been troubled by the reliance requirement when 
the suit is a class action241 or when the plaintiff alleges that he “relied” on the 
integrity of the marketplace in making his investment decision.242 In each of 
these instances, the courts have also been willing to find exceptions to the 
traditional reliance requirement.243 The rationale for these exceptions has gen
erally proceeded from a perceived need to simplify the proof of reliance in the 
given action.244

Because early section 14(e) cases analogized the private damage action 
thereunder to rule 10b-5 actions, proof of reliance was assumed to be an ele
ment of the section 14(e) plaintiff’s cause of action.245 The courts have not 
been unanimous in requiring proof of reliance, and some courts have carved 
out exceptions to the rule.246 A few prominent decisions, however, such as 
Lewis v. McGraw24'1 and Panter v. Marshall Field & Co. ,248 have turned on the 
absence of reliance. To the extent that the courts in these cases failed to ex
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plain why reliance must be shown, the opinions may be criticized. Therefore, 
they provide a framework for discussing the applicability of reliance in section 
14(e) actions.

Lewis v. McGraw arose out of the aborted effort of American Express to take 
over McGraw-Hill.249 After the McGraw-Hill board rejected as “reckless,” “il
legal,” and “improper” an American Express merger offer, American Express 
announced its intention to make a cash tender offer for any and all McGraw- 
Hill stock.250 This tender offer was never made, however, and was replaced 
with a new proposal, submitted to the McGraw-Hill board.251 The new offer, 
which was to take the form of a tender offer to McGraw-Hill shareholders, 
provided for a substantially higher price than the first offer rejected by the 
McGraw-Hill board, but would not become effective unless McGraw-Hill’s 
management agreed not to oppose it by “propaganda, lobbying or litiga
tion.”252 This offer, too, was resisted by the McGraw-Hill board and subse
quently expired by its own terms.253 The plaintiffs’ action, brought on behalf 
of McGraw-Hill stockholders, alleged that public statements by the McGraw- 
Hill board were false and misleading and resulted in American Express failing 
to consummate the tender offer.254 This, in turn, allegedly damaged the plain
tiff class because it denied the class the opportunity to tender at a price sub
stantially above the market price.255

249. Lewis, 619 F.2d at 193.
250. Id. at 194.
251. Id.
252. Id.
253. Id.
254. Id.
255. Id.
256. Lewis v. McGraw, 495 F. Supp. 27, 32 (S.D.N.Y. 1979).
257. 619 F.2d at 195.
258 The Supreme Court recently made a similar observation with respect to rule IOb-5. In Herman 

& MacLean v. Huddleston, 103 S. Ct. 683 (1983), the Court held that the common law rule that fraud 
must be proved by clear and convincing evidence would not govern actions under rule 10b-5. Id. at 
690-92. In rejecting the common law rule, the court reasoned: “(T]he antifraud provisions of the secur
ities laws are not coextensive with common law doctrines of fraud. Indeed, an important purpose of the 
federal securities statutes was to rectify perceived deficiencies in the available common law protections 
by establishing higher standards of conduct in the securities industry." Id. at 691.

The district court in Lewis dismissed the plaintiffs’ action because the com
plaint failed to allege that the plaintiffs relied on the defendants’ misstatements 
and omissions.256 The Second Circuit affirmed, reasoning that since a tender 
offer was never made for McGraw-Hill stock, the plaintiffs could not have 
relied on the defendants’ misstatements in deciding whether to tender.257 
Therefore, because reliance could not be demonstrated, no cause of action 
could be stated under section 14(e).

Although the outcome in Lewis may have been correct, the court painted 
with too broad a brush. The opinion seems to require that any damage a sec
tion 14(e) plaintiff suffers must arise in connection with his decision to tender. 
Section 14(e) is, however, broader than the common law action of deceit.258 
For instance, the section prohibits fraudulent and manipulative acts—that is, 
acts which might damage target shareholders whether or not the decision to 
tender is influenced.
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Furthermore, the court’s decision in Lewis makes proof of reliance the sine 
qua non in section 14(e) actions, failing to recognize that reliance is important 
only to establish causation. If a link between the plaintiffs loss and the de
fendant’s violation of the statute can be shown, it should not matter if reliance 
is present. InZcnw causation of a sort was alleged. The defendants’ resistance 
to the final American Express offer prevented the offer from going forward and 
denied shareholders the opportunity to tender at an attractive price. The real 
problem with the plaintiffs’ complaint was the lack of any causal link between 
the defendants’ alleged misstatements and the plaintiffs’ loss. The tender offer 
failed to materialize not because the defendants made false and misleading 
statements, but simply because the defendants resisted it. Management’s 
resistance of a hostile tender offer does not violate section 14(e).259 260

259. See authorities cited supra note 167. In Lewis the court suggested that the plaintiffs’ cause of 
action must must rest on state law. 619 F.2d at 195.

260. 646 F.2d 271 (7th Cir. 1981).
261. Id. at 281.
262. Id. at 277.
263. Id. at 285.
264. Id. at 283-85.
265. Id. at 285.
266. The court reasoned first that the language of section 14(e), which applies to conduct “in connec

tion with any tender offer or request or invitation for tenders, or any solicitation of security holders in 
opposition to or in favor of any such offer, request or invitation,” suggests that an effective offer must 
come into existence. Second, the legislative history indicates that the intent of Congress was to afford a 
measure of protection to shareholders faced with a tender offer decision. Finally, the court noted the 
trend of Supreme Court cases that have “continually limited the federal remedy in private federal 
securities actions.” For these reasons, the court denied relief when the offer does not become effective. 
Id. at 285-86.

Panter v. Marshall Field & Co.™ presented facts similar to Lewis', an an
nounced tender offer was withdrawn before it became effective as a result of 
vigorous resistance by target management.261 As in Lewis, the disappointed 
shareholders filed a class action against the target company and its directors, 
alleging that the defendants’ actions deprived the plaintiffs of the opportunity 
to tender their shares.262 In Panter, however, the plaintiffs also alleged that 
they would have sold their shares in the market but for their reliance on the 
defendants’ false and misleading statements, which caused them to retain their 
shares.263 Nevertheless, the plaintiffs’ action failed.

Relying heavily on Lewis, the Seventh Circuit disposed of the lost tender 
offer opportunity claim, stating that the requisite element of reliance was lack
ing.264 The Panter court also rejected the plaintiffs’ claim that they were un
lawfully persuaded not to sell into the market, holding simply that section 
14(e) does not provide a damage remedy for misrepresentations or omissions if 
the proposed tender offer never becomes effective.265 Although this holding 
would appear to make the decision one in which reliance was not a pivotal 
issue, the reasoning of the opinion has a significant impact on the reliance 
issue. To reach its conclusion that section 14(e) does not apply if a tender offer 
does not become effective, the court reasoned that the proscriptions of section 
14(e), at least in private damage actions, are limited to protecting a share
holder faced with a decision to tender or retain his shares.266 This narrow 
reading of the purpose of the Williams Act, and section 14(e) in particular, has 
an impact on the reliance issue because, if the court was correct, the type of 
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damage a shareholder can suffer as a result of a violation of section 14(e) is 
limited to the loss he may suffer as a result of an incorrect investment decision 
under the pressure of a tender offer. This type of loss would naturally be 
caused by some type of reliance. But if, on the other hand, the purposes of the 
Williams Act are broader and include protection of shareholders from the ef
fects of false and misleading statements in the absence of reliance, then reli
ance is not necessarily the sole causal link between the violation and the loss.

In Panter the Seventh Circuit cited legislative history to support its narrow 
reading of the the purposes of the Williams Act.267 None of the legislative 
history cited by the court related directly to section 14(e); rather, it was di
rected to the disclosure provisions of the Act.268 Congress was apparently con
cerned with more than disclosure, however, as the substantive provisions of the 
Act noted above demonstrate.269 Section 14(e), which prohibits any fraudu
lent, manipulative, or deceptive act or practice is also concerned with more 
than disclosure.270 In short, Congress was concerned with the “industrial war
fare” that results when a tender offer is announced, and the damage to share
holders that may ensue.271 Surely management’s misleading statements made 
to resist a hostile tender offer are part of that “industrial warfare” whether or 
not the tender offer becomes effective. To the extent shareholders act on those 
statements, surely they may be damaged.272

267. Id.
268. Id. at 286.
269. See supra notes 207-10 and accompanying text.
270. During hearings on the 1970 amendments to the Willimas Act. Sen. Williams asked the SEC to 

submit a memorandum describing the problem areas it would address if granted rulemaking authority 
under section 14(e). The problems delineated by the Commission included areas other than disclosure 
problems and thus demonstrate that the Commission has long held the view that section 14(e) deals 
with more than misrepresentations and omissions. Additional Consumer Protection in Corporate Take
overs and Increasing the Securities Act Exemptions for Small Businessmen: Hearings Before the Subcom
mittee on Securities of the Senate Committee on Banking and Currency, 91st Cong., 2d Sess 12 (1970) 
[hereinafter 1970 Senate Hearings],

271. The use of the term “industrial warfare” to describe tender offer battles appears from time to 
time in the course of the legislative history of the Williams Act. See, eg., 1967 Senate Hearings, supra 
note 78, at 178.

272. See Berman v. Gerber Prods. Co., 454 F. Supp. 1310, 1320 (W.D. Mich. 1978). Shareholders as 
a whole are disadvantaged by a rule which exempts pre-offer statements from the antifraud provisions 
of section 14(e). As Judge Cudahy, dissenting in Panter, pointed out:

The type of rule which the majority advocates is simply an invitation to incumbent manage
ment to make whatever claims and assertions may be expedient to force withdrawal of an 
offer. Management could speak without restraint knowing that once withdrawal is forced 
there is no Securities Act liability for deception practiced before withdrawal took place. Such 
a rule provides a major loophole for escaping the provisions of Section 14(e) and obviously 
frustrates the remedial purpose of the Act.

646 F.2d at 310 (Cudahy, J., dissenting).
273. 646 F.2d at 285; see Lewis v. McGraw, 619 F.2d 192, 195 (2d Cir. 1980).
274. Piper v. Chris-Craft Indus., Inc., 430 U.S. 1, 41-42 (1977).
275. At several points in the legislative history, Sen. Williams and others made it clear that the intent 

Another difficulty with Panter is that while shareholders may still have a 
claim for damages against their management for misleading statements made 
during a pre-effective period if an offer is subsequently made,273 a damage 
claim will not be available to the defeated bidder.274 Thus, the decision in 
Panter favors management vis-a-vis the potential bidder and runs contrary to 
the neutrality principle that Congress sought to achieve in the legislation.275
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The proper approach to the reliance issue must recognize two principles. 
First, section 14(e) is broader than the common law deceit action; and second, 
reliance is relevant only insofar as it is needed to establish causation—if causa
tion can otherwise be established, lack of reliance ought not dispose of a claim 
under section 14(e). The judicial decisions supporting these principles are 
sound because they further shareholder protection and do so in a way that 
favors neither management nor bidders.276 277 Under these principles manage
ment is not inhibited from resisting a tender offer, but is only prohibited from 
resisting by improper means. Bidders are not liable for every material mis
statement or omission, only those that cause damage to shareholder-offerees. 
Finally, reliance remains an element of the plaintiffs cause of action if the 
plaintiff alleges that the misstatement or omission affected his investment 
decision.

of the Act is to favor neither incumbent management nor the bidder. See, eg.. 113 Cong. Rec. 24.664 
(1967) (remarks of Senator Williams); Senate Report, supra note 1, at 2813 ("The bill avoids tipping the 
balance of regulation either in favor of management or in favor of the person making the takeover 
bid”).

276. See, e.g.. Bell v. Cameron Meadows Land Co., 669 F.2d 1278, 1283-84 (9th Cir 1982); Clayton 
v. Skelly Oil Co., [1977-1978 Transfer Binder! Fed. Sec. L. Rep. (CCH) (J 96,269 at 92.747-48 
(S.D.N.Y. 1977); McCloskey v. Epko Shoes, Inc., 391 F Supp. 1279, 1281-83 (E.D. Pa 1975); Petersen 
v. Federated Dev. Co., 387 F. Supp. 355, 359 (S.D.N.Y. 1974).

277. 430 U.S. 462 (1977).
278. Id. at 474.
279. Green v. Santa Fe Indus., Inc., 533 F.2d 1283, 1291 (2d Cir. 1976), rev’d. 430 U.S. 462, 471 

(1977).
280. Id. at 1287.
281. 425 U.S. 185 (1976).
282. Santa Fe. 430 U.S. at 471-72.

C. BREACH OF FIDUCIARY DUTY

Since the Supreme Court’s 1977 decision in Santa Fe Industries, Inc. v. 
Green.11'1 a cause of action under rule 10b-5 must allege conduct that “can be 
fairly viewed as ‘manipulative or deceptive’ within the meaning of the stat
ute.”278 In Santa Fe the Court rejected the Second Circuit’s conclusion that a 
complaint alleges a claim under rule 10b-5 when it alleges a breach of fiduci
ary duty by a majority shareholder in effecting a short-form merger under Del
aware law without justifiable business purpose.279 The appellate court based its 
conclusion on clause (3) of rule 10b-5,280 which prohibits “an act, practice, or 
course of business which operates or would operate as fraud,” reasoning that 
such conduct by the majority shareholder constitutes fraud.

Significantly, the Supreme Court did not hold that a breach of fiduciary 
duty is not a fraud; rather, the Court held, in an opinion paralleling its deci
sion in Ernst & Ernst v. Hochfelder,281 that the language of section 10(b) con
templates only manipulative or deceptive conduct.282 Because the complaint in 
Santa Fe alleged neither, it did not state a claim under section 10(b). The 
Court recognized that the appellate court was relying on the language of rule 
10b-5, but, citing Ernst & Ernst, noted that such reliance was inappropriate:

To the extent that the Court of Appeals would rely on the use of the 
term “fraud” in Rule 10b-5 to bring within the ambit of the Rule all 
breaches of fiduciary duty in connection with a securities transaction. 
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its interpretation would, like the interpretation rejected by the Court 
in Ernst <& Ernst, “add a gloss to the operative language of the statute 
quite different from its commonly accepted meaning.”283

283. Id. al 472 (quoting Ernst <f Ernst, 425 U.S. at 199) (emphasis added)
284. Ee., Panter v. Marshall Field & Co., 646 F.2d 271, 283-87 (7th Cir. 1981); Lewis v. McGraw, 

619 F.2d 192, 195 (2d Cir. 1980); Oklahoma Publishing Co. v. Standard Metals Co., 541 F Supp. 1109. 
1112-13 (W.D. Okla. 1982);/« re Sunshine Mining Co. Sec. Litig., 496 F. Supp. 9, 11 (S.D.N.Y. 1979); 
Hundahl v. United Benefit Life Ins. Co., 465 F. Supp. 1349, 1370 (N.D. Tex. 1979); Altman v. Knight, 
431 F. Supp. 309, 313-14 (S.D.N.Y. 1977).

285 The notion that a breach of fiduciary duty may be fraudulent within the meaning of section 
14(e) has not met with judicial approval. In re Sunshine Mining Co. Sec. Litig., 496 F. Supp. 9, 11 
(S.D.N.Y. 1979).

286. 533 F.2d at 1290-92.
287. 404 U.S. 6 (1971).
288 Id. al 12. The Court reaffirmed this statement in Herman & MacLean v. Huddleston. 103 S. Ct. 

683, 690 (1983).
289. 375 U.S. 180 (1963).
290. Id. at 194. (quoting from Moore v. Crawford, 130 U.S. 122, 128 (1888)).
291. 533 F.2d at 1291.
292. Id. at 1294 (Mansfield. J., concurring).
293. Id. at 1301 (Moore, J.. dissenting) (footnote omitted) (emphasis added).

Based on Santa Fe, numerous lower federal courts have held that share
holder actions under section 14(e) alleging breach of fiduciary duty fail to state 
a claim under that section.284 The language of section 14(e), however, specifi
cally prohibits “fraudulent . . . acts or practices.” Therefore, if conduct that 
constitutes a breach of fiduciary duty is “fraudulent,” it is presumably violative 
of section 14(e).285 The appellate court decision in Santa Fe is arguably still 
good law to the extent it determined that a breach of fiduciary duty by the 
controlling shareholder was a fraud on the minority shareholders, and the 
court’s reasoning, or lack thereof, is worth examining.

The appellate court decision in Santa Fe relied on three things: Earlier Sec
ond Circuit decisions which minimized the importance of deception as a neces
sary element in a rule 10b-5 action;286 the Supreme Court’s observation in 
Superintendent of Insurance v. Bankers Life and Casualty Co. 287 that “[sjection 
10(b) must be read flexibly, not technically and restrictively”;288 and a state
ment in the Court’s 1963 decision in SEC v. Capital Gains Research Bureau, 
Inc.289 that fraud, in the sense of a court of equity, properly includes “all acts, 
omissions and concealments which involve a breach of legal or equitable duty, 
trust, or confidence . . . and are injurious to another, or by which an undue 
and unconscientious advantage is taken of another.”290 The appellate court 
opinion, however, failed to addresss why a breach of fiduciary duty, standing 
alone, is a fraud and, more broadly, whether fraud can exist in the absence of a 
deception. The majority avoided these questions by reading rule 10b-5 as a 
proscription against unfairness.291 Judge Mansfield’s concurring opinion292 
also failed to discuss why a breach of fiduciary duty is a fraud.

This shortcoming in the majority and concurring opinions did not go unno
ticed in Judge Moore’s vigorous dissent. He wrote: “It states the obvious to say 
that essence of fraud is deliberate deception or concealment which is calculated 
to deprive the victim of some right or to obtain, by some deceptive means, an 
impermissible advantage over him.”293 Judge Moore cited only Black’s and 
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Ballentine’s law dictionaries to support this proposition,294 but went on to 
demonstrate that each of the earlier Second Circuit cases the majority relied 
upon involved an element of deception.295 Although Judge Moore concluded 
that the defendant did not breach its fiduciary duty, he also argued, in contrast 
to the majority opinion, that breach of fiduciary duty and fraud “are wholly 
different from one another.”296

The court of appeals opinions in Santa Fe thus join issue on whether fraud 
can exist in the absence of deception. Judge Moore’s observation that the an
swer is obvious is not borne out by a review of judicial decisions or the litera
ture concerning the meaning of the term “fraud.” Fraud is used in a variety of 
contexts, only some of which involve deception.297 The meaning of “fraud” is

294. Id.
295. Id. at 1301-04. In Santa Fe the Supreme Court disposed of these cases in a lengthy footnote, 

demonstrating that each involved an element of deception. 430 U.S. at 475 n.15.
296. 533 F.2d at 1304.
297. Compare Hart v. McLucas, 535 F.2d 516, 519 (9th Cir. 1976) (construing a prohibition against 

fraudulent entries in flight logbook as requiring proof of “(1) false representation (2) in reference to a 
material fact (3) made with knowledge of its falsity (4) with the intent to deceive and (5) with action 
taken in reliance upon the representation”) and People v. Federated Radio Corp., 244 N.Y. 33, 38-39, 
154 N.E. 655, 657 (1926) (construing fraud in context of New York blue sky statute as including “all 
deceitful practices contrary to the plain rules of common honesty”) with Arlington Trust Co. v. Hawk
eye-Security Ins. Co., 301 F. Supp. 854, 857-58 (E.D. Va. 1969) (construing fraudulent acts within 
coverage of fidelity bond as including acts “which show a want of integrity or breach of trust”) and 
Kugler v. Koscot Interplanetary, Inc., 120 N.J. Super. 216, 228, 293 A.2d 682, 688 (1972) (stating in 
dictum that consumer fraud statute may be violated “even though one has not in fact been misled or 
deceived by an unlawful act or practice”).

A number of cases finding fraud under various sections of the securities laws speak in terms of 
deception, but in reality turn on findings of unfairness or breach of fiduciary duty. Typical are the 
cases brought against brokers and dealers alleging a violation of the antifraud rules because of exces
sive mark-ups, Charles Hughes & Co. v. SEC, 139 F.2d 434, 435 (2d Cir.) cert, denied. 321 U.S. 786 
(1944), or excessive trading (churning), Hecht v. Harris, Upham & Co., 283 F. Supp. 417, 425 (N.D. 
Cal. 1968), modified. 430 F.2d 1202, 1207 (9th Cir. 1970). Language from the court’s opinion in Charles 
Hughes & Co. is telling:

Even considering petitioner [the broker-dealer] as a principal in a simple vendor-purchaser 
transaction . . it was still under a special duty, in view of its expert knowledge and proffered 
advice, not to take advantage of its customers’ ignorance of market conditions. The key to the 
success of all of petitioner’s dealings was the confidence in itself which it managed to instill in 
the customers. Once that confidence was established, the failure to reveal the mark-up pock
eted by the firm was both an omission to state a material fact and a fraudulent device.

139 F.2d at 437. The evil in excessive mark-up and churning cases is not the failure to disclose, but the 
unfairness of what the broker-dealer has done to its customers. Consequently, bringing churning 
within the proscription of rule 10b-5 has proved somewhat difficult. S. Goldberg, Fraudulent Bro
ker-Dealer Practices 12-13 (1978) (“A rather technical chain must be forged through the Securities 
Exchange Act, and the various rules adopted thereunder, in order to prove churning a violation of 
section 10(b) and rule 10b-5”). See also Dirks v. SEC, 681 F.2d 824, 840 (D.C. Cir.) (noting that the 
Second Circuit has applied rule 10b-5 to nondeceptive breaches of fiduciary duty by broker-dealer), 
£W7. granted. 103 S. Ct. 371 (1983), argued. March 21, 1983.

More recently, the Second Circuit held that an indictment charging defendant with aiding others in 
violating their fiduciary duties of honesty, loyalty and silence was sufficient to allege a criminal viola
tion of section 10(b) and rule 10b-5. United States v. Newman, 664 F.2d 12, 15-16 (2d. Cir. 1981).

This broad concept of fraud is consistent, however, with the definition set forth in the seventh edition 
of William Kerr’s 19th century treatise on fraud:

The Courts have always avoided hampering themselves by defining or laying down as a gen
eral proposition what shall be held to constitute fraud. Fraud is infinite in variety. The fertil
ity of man’s invention in devising new schemes of fraud is so great, that the Courts have 
always declined to define it, or to define undue influence, which is one of its many varieties, 
reserving to themselves the liberty to deal with it under whatever form it may present itself. 
Fraud, in the contemplation of a Civil Court of Justice, may be said to include properly all 
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elusive and has prompted many writers to observe that “fraud” is a vague term 
with numerous definitions.29H By carefully choosing one’s authorities and rely
ing on selected quotations, a persuasive case can be made on either side of the 
issue.* 298 299

acts, omissions, and concealments which involve a breach of legal or equitable duty, trust or 
confidence, justly reposed, and are injurious to another, or by which an undue or unconscien- 
tious advantage is taken of another. All surprise, trick, cunning, dissembling and other unfair 
way that is used to cheat any one is considered as fraud.

W Kerr. Fraud and Mistake 1 (7th ed. 1952) (quoted in Kugler v. Romain. 58 N.J. 522, 543 n.4, 
279 A.2d 640, 651-52 n.4 (1971)).

298. Pomeroy, writing in 1882, observed:
It is utterly impossible to formulate any single statement which shall accurately define the 
equitable conception of fraud, and which shall contain all of the elements which enter into 
that conception; these elements are so various, so different under the different circumstances 
of equitable cognizance, so destitute of any common bond of unity, that they can not be 
brought within any general formula. To attempt such a definition would therefore be not only 
useless but actually misleading.

3 J Pomeroy, Equity Jurisprudence II 420-21 § 873 (5th ed. 1941). Professor Prosser, writing many 
years later, noted that the term “fraud” was “so vague that it requires definition in nearly every case.” 
W Prosser, supra note 237, at 684. The courts have been similarly mystified by the term fraud.

299. See authorities cited supra note 297. Compare Old Dominion Copper Mining & Smelting Co. 
v. Lewisohn, 210 U.S. 206, 216 (1908) (promoter’s duty was to corporation as it then existed, not as it 
was contemplated) with Old Dominion Copper Mining & Smelting Co. v. Bigelow, 203 Mass. 159, 196, 
89 N.E 193. 209 (1909) (promoter’s disclosure must extend beyond current shareholders to extent of 
promoted plan), aff'd on other grounds, 225 U.S. Ill (1912).

300. See Hart v. McLucas, 535 F.2d 516, 519 (9th Cir. 1976).
301. See. eg., Aaron v. SEC, 446 U.S. 680, 687-702 (1980); Ernst & Ernst v. Hochfelder, 425 U.S. 

185, 195-215 (1976); Blue Chip Stamps v. Manor Drug Stores. 421 U.S. 723. 727-55 (1975). See also 
John Nuveen & Co.. Inc. v. Sanders, 450 U.S. 1005 (1981), denying cert, to 619 F.2d 1222 (7th Cir. 1980) 
(Powell, J., dissenting) (arguing that the term “reasonable care" in section 12(2) of the Securities Act 
should be interpreted differently than the term “reasonable investigation" in section 11(b) of the Act).

302. See supra notes 78 and 206.
303. See supra notes 78 and 204 and accompanying text.

One might argue that the language of section 14(e) prohibiting “fraudulent, 
deceptive, or manipulative acts or practices” supports the conclusion that 
fraud can exist in the absence of deception because, unless fraud and deception 
are different acts, the section would be redundant, a result that courts seek to 
avoid in construing legislation.300 Furthermore, in light of the meticulous at
tention the Court has paid to statutory language in its recent securities laws 
decisions,301 one can easily imagine the Court saying that if Congress wanted 
section 14(e) to be construed identically to section 10(b), it could have easily 
done so by utilizing identical language. Failing to do this, and having purpose
fully used the ambiguous term “fraudulent,” Congress “intended” the courts to 
give broader meaning to section 14(e) than to section 10(b).

Although this argument has some surface appeal, it presumes too much re
garding congressional intent. The language of section 14(e) is typical of the 
antifraud provisions of the securities laws and probably was not drafted with 
the care that the above analysis implicitly assumes. Little of the rather long 
legislative history of the Williams Act is devoted to the meaning of the lan
guage of section 14(e). Indeed, only Professor Painter commented on it and 
then only in passing.302 The reports of the Senate and House committees that 
held hearings on the Williams Act contained identical, cryptic comments as to 
the purpose of the section.303 It does not appear that the congressional commit
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tees considered the precise wording of the statute significant; if they had, a 
more extensive explanation of the language would likely have been provided. 
In sum, one must go beyond the language of the statute and historical prece
dent to determine its meaning.

Another approach utilized to determine meaning is that of Cort v. Ash.304 In 
Santa Fe the Supreme Court applied Cort as an alternative basis in deciding 
that section 10(b) did not cover breaches of fiduciary duty.305 The Court first 
identified the fundamental purpose of the Exchange Act as the implemention 
of a philosophy of full disclosure.306 The Court then concluded that recogniz
ing a cause of action for breach of fiduciary duty would at best serve a “subsid
iary purpose” of the federal legislation.307 As another reason to deny a federal 
remedy, the Court noted that the action it was being asked to recognize in 
Santa Fe was one “traditionally relegated to state law.”308

304. 422 U.S. 66 (1975). See supra notes 55-56 and accompanying text (setting forth Cort analysis).
305. 430 U.S. at 477-80 (1977). Justices Blackmun and Stevens dissented from this portion of the 

Court’s opinion. Id. at 480 (Blackmun, J., concurring in part); id. at 480-81 (Stevens, J., concurring in 
part).

306. Id. at 477-78.
307. Id. at 478.
308. Id. at 478-79.
309. See supra note 1.
310. Id. See also Proposed Amendments to Tender Offer Rules, [1978-1979 Transfer Binder] Fed. 

Sec. L. Rep. (CCH) 82.374 at 82,610(1979) (“The congressional purpose underlying the Williams Act 
was to require fair and equal treatment of all holders of the class of security which is the subject of the 
tender offer’’).

311. 430 U.S. at 478.
312. See Panter v. Marshall Field & Co., 646 F.2d 271, 293 (7th Cir. 1981).
313. See Easterbrook & Fischel, The Proper Role of Target's Management in Responding to a Tender 

Offer, 94 Harv. L. Rev. 1161, 1163 (1981).

Although a similar analysis might be applied with respect to section 14(e). 
some differences are noteworthy. First, although Congress was primarily con
cerned with disclosure in adopting the Williams Act,309 it also expressed a con
cern for the fair treatment of shareholders.310 The resulting presence in the Act 
of substantive protections for shareholders shows that this was something more 
than a subsidiary congressional concern.

The second factor of importance to the Court in Santa Fe, the existence of 
state law on the subject,311 provides a basis for resolving the question of 
whether a breach of fiduciary duty ought to be actionable under section 14(e). 
Shareholders claiming that management’s actions in resisting an attractive 
tender offer were motivated by a desire to maintain itself in office may state a 
claim recognizable under state law.312 That shareholders may not fare terribly 
well in such litigation313 is no reason to federalize the cause of action. So long 
as management does not issue false or misleading statements or otherwise en
gage in deceptive or manipulative conduct, the tender offer process can pro
ceed as contemplated in the Williams Act. Thus, claims of unfairness that 
shareholders might have can be left to the state courts.

When management’s actions or proposed actions in the face of a hostile 
tender offer would effectively terminate the offer, however, and would breach 
management’s fiduciary duty to the shareholders imposed by state law. the 
bidder ought to be able to obtain equitable relief against such actions in fed
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eral court. Legislative history, administrative necessity, and historical prece
dents all favor this conclusion. The recent Sixth Circuit decision in Mobil Corp. 
v. Marathon Oil Co.314 illustrates a factual context in which breach of fiduciary 
duty might have been utilized to give the plaintiff the relief it was seeking. 
Instead the court chose a novel, and questionable, interpretation of the statute 
to reach an equitable result.

314 669 F.2d 366 (6th Cir. 1981).
315. Id. at 367.
316. Id.
317. Yates Field, in West Texas, has been one of the largest producing oil fields in the world. See id. 

at 368-69.
318. Id. at 367.
319. Id.
320. Id at 368.
321. Id. at 375.
322. Id. at 375-76.
323. Id. at 372.
324. The court effectively voided the two options, required that the shareholders be notified and 

Mobil arose out of the contest between Mobil and U.S. Steel for Mara
thon.315 After an uninvited bid by Mobil for 40 million shares of Marathon at 
$85 per share, Marathon sought a “white knight” and eventually reached an 
agreement with U.S. Steel pursuant to which U.S. Steel agreed to make a 
tender offer through a subsidiary for 30 million shares of Marathon stock at 
$125 per share.316 To help assure the success of the U.S. Steel offer, Marathon 
granted it two options: First, an irrevocable option to purchase ten million 
authorized but unissued shares of Marathon common stock for $90 per share; 
and second, an option to purchase Marathon’s forty-eight percent interest in 
oil and mineral rights in the Yates Field317 for $2.8 billion.318 This latter op
tion, giving U.S. Steel the right to acquire the “crown jewel” of Marathon’s 
assets, was exercisable only if the U.S. Steel offer failed and another offer 
succeeded.319

Mobil filed suit to enjoin the exercise of the options, arguing that Marathon 
failed to disclose to its shareholders material information regarding the pur
pose of the options, that the options were “manipulative” in violation of sec
tion 14(e), and that the grant of the options violated the corporate law of Ohio, 
the state of Marathon’s incorporation.320 Underlying these arguments was the 
reality that the options had damaging effects on Mobil’s attempt to acquire 
Marathon. The effect of U. S. Steel’s Yates Field option was to decrease the 
interest Mobil, or any other bidder, might have in Marathon.321 As to the stock 
option, because the exercise price was below the tender offer price and related 
to authorized but unissued shares, the stock option had the effect of increasing 
the cost to any bidder competing with U.S. Steel. For instance, Marathon’s 
investment banker calculated that it would cost Mobil an additional 1.1 to 1.2 
billion dollars to match U.S. Steel’s tender offer.322 Thus, the two options effec
tively “locked up” Marathon for U.S. Steel by deterring rival bids.

The Sixth Circuit first held that Mobil had standing to seek injunctive relief 
under section 14(e) as a tender offeror.323 It then found this “lock-up” effect 
“manipulative” within the meaning of section 14(e), and thus granted Mobil’s 
plea for equitable relief.324 The court’s analysis of the manipulation issue be
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gan with a citation to the Supreme Court’s definitions of the term “manipula
tive” in Ernst & Ernst and Santa Ee. In Ernst & Ernst the Court said: “It is 
and was virtually a term of art when used in connection with securities mar
kets. It connotes intentional or willful conduct designed to deceive or defraud 
investors by controlling or artificially affecting the price of securities.”325 In 
Santa Fe the Court offered this illustration of the term “manipulation”: “The 
term refers generally to practices, such as wash sales, matched orders, or rigged 
prices, that are intended to mislead investors by artificially affecting market 
activity.”326 The appellate court in Mobil reasoned that the options had the 
effect of creating an artificial price ceiling in the tender offer market for Mara
thon stock and therefore fell within the Supreme Court’s definition of 
manipulation.327

given an opportunity to withdraw their shares, and ordered that the tender offer be extended for a 
reasonable time. Id. at 377-78.

325. 425 U.S. at 199 (quoted in Mobil, 669 F.2d at 374).
326. 430 U.S. at 476 (quoted in Mobil, 669 F.2d at 374).
327. 669 F.2d at 375.
328. The court's conclusion has also been judicially questioned. Marshall Field & Co. v. Icahn. 537 

F. Supp. 413. 422 (S.D.N.Y. 1982). See also Trane Co. v. O’Connor Securities, [1983 Transfer Binder] 
Fed. Sec. L Rep. (CCH) 1)99,146 (S.D.N.Y. 1983).

329. 3 L. Loss, supra note 223, at 1529-30.
330. Santa Fe, 430 U.S. at 476.
331. The court conceded that nondisclosure is “usually essential to the success of a manipulative 

scheme,” 669 F.2d at 376 (quoting from Santa Fe, 430 U.S. at 477), but, focusing on the effect of the 
options, the court concluded that the fact of disclosure in this case would not render the options 
nonmanipulative The court said, “to find compliance with section 14(e) solely by the full disclosure of 
manipulative acts as a fait accompli would be to read the 'manipulative acts and practices' language 
completely out of the Williams Act.” 669 F.2d at 377.

The Sixth Circuit’s conclusion in Mobil that the options constituted manipu
lation is at odds with the traditional meaning of the term and the spirit of the 
Supreme Court’s decisions from which the court quoted.328 Professor Loss’ dis
cussion of the term “manipulation,”329 cited with approval by the Supreme 
Court,330 demonstrates that the term generally refers to undisclosed stock 
transactions intended to mislead investors. Although the effect of the Mara- 
thon-U.S. Steel options may have been to place an artificial ceiling on the price 
of Marathon stock, that alone cannot render the options manipulative because 
manipulation relates to manner as well as effect.331 Therefore, although an 
announcement by a corporation that it will repurchase its own shares at a 
given price creates a floor below which the stock price will not fall, it can not 
be seriously argued that such an announcement is manipulative. By compari
son, wash sales or matched orders or other schemes which might have the same 
effect would be deemed manipulative. The difference is that, in the latter case, 
investors are misled as to the truth, while in the former they are not. The 
prohibition against manipulation was intended to deal only with the latter 
case. Moreover, the significance of the Marathon-U.S. Steel options was not 
their impact on the price of Marathon’s stock, but their effective foreclosure of 
rival bids.

The real issue in the Mobil case, therefore, was whether target management 
violated section 14(e) when it undertook a course of conduct that did not in
volve misstatements, omissions or manipulative or deceptive conduct but that 
had the effect of eliminating the plaintiff as a tender offeror. The resolution of 
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this issue should turn on whether management violated its fiduciary duty. If 
management’s actions were consistent with its fiduciary duty, no basis exists 
for judicial interference. If, however, management’s actions violated a fiduci
ary duty, then the Williams Act ought to afford a measure of protection, at 
least to the extent of providing a cause of action for injunctive relief for the 
tender offeror.332 Unlike the shareholders of the target company, the offeror 
may not have a state remedy: it may lack standing to maintain an action for 
breach of fiduciary duty,333 and an action alleging interference with prospec
tive commercial advantage may not be adequate.334 In addition, the argument 
that a breach of fiduciary duty is a fraud is strongest when the complaining 
party seeks only an equitable remedy.335 Finally, this result is consistent with 
the purpose and legislative history of the Williams Act: shareholder protection 
is enhanced when the tender offeror can obtain injunctive relief to help assure 
that the offer will become effective. Thus, section 14(e) should be construed as 
providing a cause of action to a tender offeror to seek injunctive relief against 
target management when management breaches its fiduciary duty to its share
holders and the effect of that breach is to thwart the offeror’s efforts.336

332. Cf. United States v. Newman, 664 F.2d 12, 16-17 (2d Cir. 1981) (indicating that an employee's 
breach of his fiduciary duty to his employer may give rise to a cause of action under section 10(b) and 
rule 10b-5 in favor of third parties who might have been injured thereby).

333. Under state law, only shareholders would have standing to allege a breach of fiduciary duty by 
corporate management. The tender offeror may be, but need not be. a shareholder of the target. Even 
if the offeror is a shareholder, however, it is conceivable that a state court could deny it relief on the 
grounds that it is seeking relief not in its capacity as a shareholder but in its capacity as a tender offeror. 
Cf. Piper v. Chris-Craft Indus., Inc., 430 U.S. 1, 35-36 (1977). See also A & K R.R. Materials. Inc. v. 
Green Bay and W. R R Co., 437 F. Supp. 636, 644 (E.D. Wis. 1977) (tender offeror has no standing 
under state law to challenge target management’s breach of fiduciary duty). In Piper the Court noted 
that plaintiff-tender offeror was a shareholder of the target company. Nevertheless, the Court analyzed 
the standing issue as though the plaintiff was suing solely as a disappointed tender offeror, because the 
damages it was seeking were those it suffered in its capacity as a defeated tender offeror, not a target 
shareholder. Id.

334. The Mobil court referred to dictum in Piper suggesting that a defeated tender offeror may have 
a common law cause of action for damages under principles of interference with a prospective commer
cial advantage Mobil, bb9 F.2d at 372. See Piper, 430 U.S at 40-41. The Mobil court went on to 
observe: "While such an action may be an effective common law alternative for a damage action, we 
do not believe that the common law has traditionally provided an injunctive remedy that would effec
tively protect Marathon shareholders from nondisclosure or manipulation by the parties in the bid
ding." 669 F.2d at 372. See also Belden Corp. v. InterNorth, Inc., 90 Ill. App. 3d 547, 413 N.E.2d 98 
(1980), tn which the court vacated a preliminary injunction in favor of Belden enjoining InterNorth's 
tender offer for Crouse-Hinds. Belden had argued that the tender offer interfered with its proposed 
merger with Crouse. Id. at 553, 413 N.E.2d at 103. The appellate court rejected this contention, setting 
forth a test for obtaining relief under the theory of interference with prospective advantage: "Belden 
cannot meet the requirements for interference with prospective advantage unless it makes a showing of 
unfair competition on the part of InterNorth.” Id.

335. See SEC v. Capital Gains Research, 375 U.S. 180, 193 (l?63) (“Fraud has a broader meaning in 
equity [than at law) and intention to defraud or to misrepresent is not a necessary element”)(quoting W. 
DeFuniak, Handbook of Modern Equity 235 (2d ed. 1956)).

336. Naturally, the traditional grounds for equitable relief must also be established. See Otis Eleva
tor Co v. United Technologies Corp.. 405 F. Supp. 960, 965 (S.D.N.Y. 1975). See generally Note, 
Preliminary Injunctive Relief, supra note 134, at 593-94.

337. See Heller, supra note 10 at 541-46; Peloso & Krause, supra note 10, at 947-48.

D. TRADING ON NONPUBLIC INFORMATION: CHIARELLA AND RULE 14e-3

Relying on rule 10b-5 jurisprudence, some commentators have criticized 
Commission rule 14e-3337 because that rule prohibits certain conduct that the 
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Supreme Court found unobjectionable under rule 10b-5 in Chiarella v. United 
States,338 Rule 14e-3, which was adopted by the Commission pursuant to the 
rulemaking authority granted it in section 14(e), generally prohibits anyone 
other than the offeror from trading in target company securities on the basis of 
nonpublic information relating to a proposed tender offer until the information 
is made public.339 By comparison, in Chiarella, the Court reversed the criminal 
conviction of an employee of a financial printer who, in the course of his em
ployment, deciphered the names of target companies and traded the securities 
of those companies at a profit without disclosing to the target shareholders his 
knowledge of the proposed takeover.340 The Court held that the printer had 
not violated section 10(b) because he had no duty to the target shareholders to 
disclose the information he deciphered.341

338. 445 U.S. 222 (1980). Moreover, since rule !4e-3 contains a “should have known” or negligence 
standard, one might speculate that it is inconsistent with the scienter standard of Ernst Ernst. See 
Peloso & Krause, supra note 10, at 945.

339. 17 C.F.R. 240.14e-3 (1980).
340. 445 U.S. at 224-25.
341. Id.
342. The Court distinguished “market information” from "inside information." In the context of this 

case, inside information would concern the earning power or operations of the target company, while 
market information would relate to the plans of the acquiring company. Chiarella, 445 U.S. at 231 See 
generally Fleischer, Mundheim & Murphy, An Initial Inquiry into the Responsibility to Disclose Market 
Information, 121 U. Pa. L. Rev. 798 (1973).

343. 445 U.S. at 230.
344. Id. at 235.
345. 445 U.S. at 230.
346. Id. at 232.
347. Id.
348. Id. at 230 n.12.
349. The first issue was explicitly left open by the Court. Id. at 221. The second issue is impliedly 

In Chiarella the Court grappled with the issue of who, under section 10(b), 
has a duty to disclose material, nonpublic market information before trading 
on that information.342 Although the language of the statute and its legislative 
history are silent on the question, the Court found support for its narrow hold
ing in previous administrative and judicial decisions343 and in the notion that 
Congress, not the courts, should mandate the broad expansion of liability that 
the government was seeking in that case.344 The administrative and judicial 
decisions the Court cited established that silence in connection with the 
purchase or sale of a security may be fraudulent when there is a “duty to dis
close arising from a relationship of trust and confidence between the parties to 
a transaction.”345 In the absence of a duty to disclose, the Court said, the de
fendant’s actions could not violate section 10(b), despite the unfairness inher
ent in his actions.346 Citing Santa Fe, the Court noted that not all unfairness is 
fraudulent.347

In a footnote, the Chiarella Court dealt with the liability of “tippees.” The 
Court noted that a person who receives material, nonpublic information from 
an insider should refrain from trading on that information or risk being cast as 
“a participant after the fact in the insider’s breach of fiduciary duty.”348 Pre
sumably, persons tipped by noninsiders are free, under section 10(b), to trade 
on the information.

Two issues were left open by the Court in Chiarella ,349 The first, and more 
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important, was whether the petitioner might have been convicted on the theory 
that trading on misappropriated nonpublic information violates section 10(b) 
and rule 10b-5 because the misappropriation involves a breach by the defend
ant of his fiduciary duty to his employer. This issue was not clearly before the 
Court because the jury was not instructed that a breach of a defendant’s duty 
to his employer may form the basis of liability under rule 10b-5.350 Subsequent 
federal courts that have faced this issue have decided it in the affirmative.351

left open by the Court’s specific distinction between market information and insider information. Id. at 
231, 233.

350. Id. at 235-37. Chief Justice Burger, dissenting, thought that the jury instructions covered the 
misappropriation theory and, even if the instructions were deficient in failing to charge misappropria
tion with sufficient precision, any error was harmless beyond a reasonable doubt. Id. at 243-45.

351. United States v. Newman, 664 F.2d 12. 16 (2d Cir. 1981); O’Connor & Assoc, v. Dean Witter 
Reynolds, Inc., 529 F. Supp. 1179, 1185 (S.D.N.Y. 1982).

352. See Dirks v. SEC, 681 F.2d 824, 834 (D C. Cir.) (defining market information as information 
relating “solely to the market for the securities” rather than their intrinsic value), cert, granted. 103 S. 
Ct. 371 (1982), argued March 21, 1983.

353. 445 U.S. at 231, 233.
354. Id. at 230 n.12.
355. Assume, for instance, Chiarella had, as a printer, worked on a press release that disclosed mate

rial, nonpublic information about the company that was issuing the release If he traded on the "inside" 
information before it was made public, it could not be said that he was participating in "an insider's 
breach of fiduciary duty." See also ALI Fed. Sec. Code § 1603 (Comment (2)(j)) (Proposed Offi
cial Draft) (suggesting there is no reason to distinguish an “insider’s” use of “market information" 
from “inside information”).

356. Securities Act Rel. No. 6239 Fed. Sec. L. Rep. (CCH) 1) 82,646 at 83,456 (1980) (emphasis 
added).

The second issue left open in Chiarella was whether possession of “inside 
information” creates different duties than possession of “market information.” 
Inside information is information about and emanating from the target com
pany, generally concerning its earning power or operations. Market informa
tion is information external to the company, such as information about plans 
of another to acquire the company.352 Obviously, market information often 
comes from a source other than the target company. By specifically noting that 
this case involved market information,353 the opinion implied that the two 
types of information might be subject to different treatment. A rationale for 
treating the two types of information differently may be that private disclosure 
of inside information would likely involve an insider who breached his fiduci
ary duty. A person who trades on that information then becomes “a partici
pant after the fact in the insider’s breach of fiduciary duty.”354 It is also 
possible, however, for a person to obtain inside information in a way that does 
not involve a breach of fiduciary duty by an insider, and it is difficult to see 
why such a person should be treated differently than the petitioner in 
Chiarella ,355

The Commission seized upon the first of these open issues as a basis for 
supporting its rule 14e-3: “The Commission continues to believe that such 
conduct undermines the integrity of, and investor confidence in, the securities 
markets, and that persons who unlawfully obtain or misappropriate material, 
nonpublic information violate rule 10b-5 when they trade on such 
information.”356

Implicit in this position is a suggestion that even if section 10(b) and rule 
10b-5 create the parameters for section 14(e), rule 14e-3 can still be justified 
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because Chiarella did not reach or question the rationale for rule 14e-3. The 
only problem with the Commission’s position is that its rule covers a larger 
class of persons than those who “unlawfully obtain or misappropriate nonpub
lic information.” For instance, the rule prohibits a tippee from trading on the 
nonpublic information if he knows or has reason to know that the information 
has been acquired directly or indirectly from the offeror, the target, or any 
officer, director, partner, employee, or any other person acting on behalf of the 
offeror or the target.357 Since a tippee is, in the normal case, simply told the 
information, he may not be involved in a misappropriation, but would be in 
violation of the rule if he had reason to know its source was the target or 
offeror.

357. 17 C.F.R. 24O.14e-3(a) (1980).
358. S. 510, 90th Cong., 1st Sess. § 2 (1967).
359. ¡967 Senate Hearings .supra note 78. at 73 (statement of Donald L. Calvin, Vice President. New 

York Stock Exchange).
360. Sen. Bennett, a member of the subcommittee, also expressed concern about trading on nonpub

lic information about a tender offer. Id. at 74.
361. Pub. L. No. 91-567, § 5. 84 Stat. 1497, 1498 (1970).
362. 1970 Senate Hearings, supra note 270, at 11.

One might argue that the tippee has unlawfully obtained the information 
simply by receiving it. This argument, however, assumes its conclusion. It 
would mean, for instance, that if A overheard B and C discussing a proposed 
takeover of XYZ, Inc., A could not trade on that information if the other re
quirements of the rule were satisfied because the information was unlawfully 
obtained. Although this result is no doubt what the Commission intended in 
promulgating rule 14e-3, it is a far cry from the undecided issue in Chiarella 
and difficult to sustain on the basis of any existing precedent.

A stronger basis of support for rule 14e-3 lies in the language and legislative 
history of the Williams Act. The original bill included a five-day pre-offer 
filing requirement; that is, no tender offer could be made unless notice thereof 
was filed with the SEC at least five days prior to the commencement of the 
offer.358 Because of the potential impact of disclosure of an impending offer, 
the SEC would have been required to keep the filing confidential. Commenta
tors objected to this provision because it increased the likelihood that trading 
might occur to the disadvantage “of those innocent stockholders who sell their 
shares unaware of the impending offer.”359 Deletion of this provision by Con
gress suggests that Congress agreed with the objectors and was concerned 
about pre-offer trading by those who knew of the impending offer.360

Further support for the rule is found in the 1970 amendments to the Wil
liams Act that, among other things, granted the SEC broad rulemaking author
ity to implement section 14(e).361 In the course of the Senate hearings on the 
proposed amendments, Senator Williams asked the Commission to give his 
committee some examples of fraudulent, deceptive, or manipulative practices 
used in tender offers that the proposed rulemaking powers would prevent.362 
The Commission’s memorandum in response included the following example 
of a “problem area” that might be dealt with by rulemaking:

The person who has become aware that a tender bid is to be made, or 
has reason to believe that such a bid will be made, may fail to dis
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close material facts with respect thereto to persons who sell to him 
securities for which the tender bid is to be made.363

363. Id. at 12.
364. 15 U.S.C. § 78n(e) (1976).
365. 24 C.F.R. cl-1 to cl-11 (1982). Congressional legislation against the background of the Commis

sion's section 15(c) rules suggests that its rulemaking authority under section 14(e) should be similarly 
broad.

The Commission did not limit its concern to insiders or persons who misap
propriated or illegally obtained the information. This memorandum was a 
part of the public record and received no adverse comment.

It also might be argued that the rulemaking authority granted to the Com
mission in section 14(e) is sufficiently broad to sustain rule 14e-3. Under sec
tion 14(e), the Commission is empowered to promulgate rules and regulations 
to “define, and prescribe means reasonably designed to prevent, such acts and 
practices as are fraudulent, deceptive, or manipulative.”364 By comparison, the 
Commission’s rulemaking authority under section 10(b) does not include the 
power to define manipulative or deceptive devices or contrivances, nor does it 
include the power to adopt prophylactic measures. Under section 10(b), the 
Commission is simply empowered to adopt rules and regulations to prohibit 
the manipulative or deceptive devices or contrivances, consistent with the pub
lic interest and the protection of investors. That the Commission views the 
powers to “define” and “prevent” as particularly broad powers is apparent 
from the rules it adopted under section 15(c)(1) and (2), where similar 
rulemaking authority is granted.365 It is difficult to see why Congress would 
grant such broad powers to the SEC if the SEC was not expected to have some 
leeway in utilizing its powers. The practices the Commission has prohibited in 
rule 14e-3 are, at least arguably, fraudulent practices, and it would appear to 
be within the broad rulemaking authority of section 14(e) for the Commission 
to prohibit them.

The validity of rule 14e-3 ought not be judged as though it were promul
gated pursuant to section 10(b). As in the other areas of comparison noted 
above, the language, legislative history, and spirit of the Williams Act support 
a contrary conclusion.

Conclusion

Early decisions from the lower federal courts that simply assume a corre
spondence between section 14(e) and rule 10b-5 are questionable. From the 
very existence of a private cause of action to the elements of that cause of 
action, the courts have depended on developing rule 10b-5 decisions. If rule 
10b-5 was the model for section 14(e), and if Congress intended to incorporate 
rule 10b-5 decisional law into the meaning of section 14(e), one might argue 
that rule 10b-5 cases decided after 1968, when the Williams Act was passed, 
should not be binding on the interpretation of section 14(e) if those post-1968 
decisions mark a departure from prior case law. No court has so held, because 
the fortunes of rule 10b-5 and section 14(e) have become so intertwined as to 
obliterate any distinction between them. Indeed, in many decisions that in
volve both provisions, it is often unclear which one the court is discussing.
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The courts ought to look anew at section 14(e) and redetermine its parame
ters. In such a fresh look, a court might reasonably conclude that no basis 
exists for recognizing a private damage action under section 14(e). However, 
even if private actions are sanctioned, the courts should be alert to the differ
ences between rule 1 Ob-5 and section 14(e) and shape the contours of each with 
reference to those differences. Those differences justify the conclusions dis
cussed above:

1. Scienter ought not be a necessary element in an action based on 
the first clause of section 14(e). Negligent misstatements or omissions 
may form the basis for a damage action under section 14(e) and, if a 
bidder makes a misrepresentation in its offering materials, it should 
be held liable without regard to fault.
2. The plaintiff in a section 14(e) damage action should not be re
quired to prove reliance unless proof of reliance is needed to prove 
causation.
3. A tender offeror should have standing to seek equitable relief 
against target management that breaches its fiduciary duty to its 
shareholders when that breach unduly interferes with the tender of
feror’s offer.
4. SEC rule 14e-3 is not subject to criticism on the grounds that the 
rule exceeds the SEC’s rulemaking authority. Such criticisms are 
based on judicial decisions construing rule 10b-5 and the SEC’s 
rulemaking authority under section 10(b). Section 14(e) is, however, 
broader than section 10(b), as is the SEC’s rulemaking power under 
section 14(e). These factors validate a rule that might not withstand 
scrutiny under section 10(b).
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1. While the literature on women is now growing very rapidly, there is still a remarkable shortage of 
material on the early 19th century. The best of the general histories is E. Flexner, Century of 
Struggle (rev. ed. 1975). Flexner’s section on the Seneca Falls Convention describes some of the 
early experiences of those women who organized the meeting, particularly their exclusion from the 
1840 World Anti-Slavery Convention in London which barred all women. Id. at 71-77. The recent 
release of N. Basch, In the Eyes of the Law: Women, Marriage, and Property in Nineteenth- 
Century New York (1982) provides a major improvement in the state of the literature.

Richard H. Chused**

In the middle of the nineteenth century, numerous jurisdictions passed 
acts for the protection of married women’s property. Many commenta
tors hold the view that these acts were part of a concerted attack on the 
institution of coverture and the prevailing societal view of married wo
men. Professor Chused takes a fresh look at this conception, tracing the 
development of the property rights of women in the early 1800s. In Part 
I, he presents archival material that reflects an increase in wives’ control 
of family property prior to the enactment of married women’s property 
laws. Part II presents an analysis of the legal arena in this pre-enact- 
ment period, illuminating reforms that represented a growing trend to 
ameliorate some of the more extremefeatures of coverture law. In Part 
III, the author uses recent literature on women in the early 1800s to 
show that this trend was accompanied by growth in the responsibility 
women had for their families. Professor Chused concludes that it is 
likely that the enactment of married women’s property laws reflected an 
increase in women’s family responsibilities, more than their emergence 
into the larger commercial and political world.

Introduction

1848 is commonly thought of as the year the women’s rights movement be
gan. That year witnessed both the Seneca Falls Convention and the adoption 
of the well-known New York married women’s act. The dearth of literature 
on women’s law in the 1800-1850 period1 has made it all too easy for the legal 
community and the modern feminist movement to label 1848 as the pivotal 
year. The confluence of events in 1848 has created a mythology that the mar
ried women’s acts adopted in the 1840’s were a frontal attack on both the insti
tution of coverture established by the common law and the prevailing cultural 
view of women as repositories of domestic virtue. Because a public women’s 
movement and married women’s legislation appeared in the same decade, it is
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thought that women petitioning for change must have “caused” the state legis
latures to act. As with many areas of women’s history, such speculation may 
be flawed.

This article takes a fresh look at the development of married women’s prop
erty acts by making use of three different sets of materials: Archival records, 
case law and legislative sources, and recent historical literature. Courthouses 
and archives have records of potentially enormous importance. Property own
ership and trends in the disposal of property should reveal a great deal about 
the pressures leading to the adoption of married women’s property acts. My 
archival work was originally structured to establish an agenda for further re
search rather than to be a comprehensive study, but this tentative look pro
duced so much useful information that it is appropriate to reveal it now. 
Results of this work are discussed in Part 1.

Part II of this article delves into the vast case law and legislative record of 
legal events occurring before the married women’s acts were adopted. This 
material includes not only the married women’s property acts and related 
cases, but also an array of legislative and judicial documents in other areas of 
importance to women. Inheritance standards, probate codes, and divorce law, 
for example, tell a great deal about developments in married women’s property 
law. In reviewing this material I placed particular emphasis on investigating 
the importance of English law as a model for American development, the de
gree to which norms existing in 1840 were actually altered by the new legisla
tion, property law reform trends before 1840, and the relationship between the 
property acts and other areas of women’s law in the first half of the nineteenth 
century.

All of this material should be viewed against the backdrop of current litera
ture on women in the first half of the nineteenth century. Recent books pres
ent a large amount of new and useful information.2 By and large historians 
have concluded that role changes for most early nineteenth-century married 
women involved increased family responsibilities, not greater participation in 
the larger commercial and political world. Such a conclusion is consistent with 

2. Five works have provided much of the background for my own research in early reform of wo
men’s property law. Mary Beth Norton and Linda Kerber have each written a wonderful book on the 
changing status of women at the turn of the 19th century. M. Norton, Liberty’s Daughters: The 
Revolutionary Experience of American Women, 1750-1800 (1980); L Kerber, Women of the 
Republic: Intellect and Ideology in Revolutionary America (1980). C. Degler. At Odds: 
Women and the Family in America From the Revolution to the Present (1980) describes 
substantial developments in the history of the family during the first part of the 19th century. N. Cott, 
The Bonds of Womanhood: “Woman’s Sphere” In New England, 1780-1835 (1977) weaves to
gether many of the threads of women’s special sphere in the early 19th century. And Keith Melder’s 
thesis charts the vast array of social, cultural, and political enterprises of women in the first decades of 
the 19th century. K. Melder, The Beginnings of the Women’s Rights Movement in the United States. 
1800-1840 (1965) (unpublished thesis). Other books of importance for this period include E. Flexner. 
supra note 1, at 1-77; B Berg, The Remembered trATE: Origins of American Feminism, The 
Woman and the City, 1800-1860 (1978); N. Blake, The Road to Reno: A History of Divorce 
in the United States (1962); E. Warbasse, The Changing Legal Rights of Married Women. 1800- 
1861 (February 1960) (unpublished thesis); P Rabkin, Fathers to Daughters: The Legal Foun
dations of Female Emancipation (1980); M. Salmon, The Property Rights of Women in Early 
America (1980) (unpublished thesis); J. Mohr, Abortion in America: The Origins and Evolution 
of National Policy, 1800-1900 (1978); C. Dienes, Law, Politics and Birth Control (1972). See 
also Zainaldin. The Emergence of a Modern American Family Law: Child Custody, Adoption and the 
Courts, 1796-1851, 73 Nw. U.L. Rev. 1038 (1979).
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the results of my own archival and legal research which suggests that the early 
married women’s acts made only modest adjustments in coverture law. and 
that these adjustments generally confirmed rather than confronted prevailing 
domestic roles of married women. The recent literature is discussed in Part III.

As the nineteenth century began, real property owned by a married woman 
in a legal estate was subject to the management and control of her husband. 
Personal property of a wife became the property of her husband as soon as he 
reduced it to possession. Where equity courts existed, separate equitable es
tates could be created for married women’s property, but the protections to be 
provided a wife by the equitable forum had to be specifically delineated in the 
document creating the estate. Although married women’s property acts signifi
cantly altered the old rules by the end of the nineteenth century, the early wave 
of reform statutes appearing before 1850 have been given credit for accom
plishing too much in the reform of married women's legal status.

In combination, the three parts of this study produce a coherent picture of 
the developments leading to the adoption of the early acts. The archival work 
suggests that use of equitable separate estates for married women increased 
before 1850. Analysis of legislative materials and judicial opinions shows that 
a number of legal norms having an economic impact on married women were 
modified before married women’s acts appeared. Several reforms, including 
the liberalization of inheritance rules and divorce laws and the enlargement of 
benefits for widows and abandoned women, appeared in the early decades of 
the nineteenth century. Meanwhile, developments in the culture at large cre
ated a milieu sympathetic to changes in coverture law. Romantic notions of 
family formation and maintenance, introduction of industrial production, and 
increases in literacy and educational goals for children gave women significant 
family roles. When distressed economic times appeared after 1839, the mo
ment was right for legislatures to codify a portion of the equitable separate 
estate tradition by insulating wives’ property from their spouses’ creditors. 
The acts, usually adopted with little lobbying from women, created a special 
set of assets available for family use when husbands found themselves in 
trouble with creditors. Only after this initial wave of debtor protection meas
ures appeared did the women’s movement get deeply and successfully involved 
in substantial reform of coverture law.

I. A Study of Wills and Trust Deeds

A. INTRODUCTION

While it is generally (and erroneously) supposed that the first married wo
men’s property act appeared in 1839,3 little is known about the changes in 
property ownership patterns and the^economic status of women in the decades 
prior to the appearance of the new legislation. Important questions about 
whether the mid-century legislation “codified” existing practice, whether mar

3. In reality the acts began to appear in 1835. See infra note 205 and accompanying text (Arkansas 
act passed in 1835) The use of 1839 or 1840 as an approximation of the beginning of a transition 
period, however, is appropriate. Most of the early married women's acts appeared in the 1840's. See 
infra notes 207-11 (listing acts).
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ried women gained financial influence within the family before 1840 and 
whether married women benefitted from the separate equitable estate, are an
swerable only by doing a great deal of sleuthing in courthouse records.4 For 
two reasons, this study was designed to search for changes in participation 
rates of women in the property system and in the dispositional patterns of 
family property, rather than for alterations in women’s wealth. First, wealth 
studies suggest that married women’s economic status did not change much 
relative to men’s during the nineteenth century. Second, the married women’s 
acts themselves did not legitimate any radical shifts in the economic status of 
women. One therefore should not expect changes in the patterns of women’s 
wills and deeds during the early decades of the nineteenth century to display 
dramatic movements of money or other assets. Rather one would hypothesize 
that the mild changes made by the married women’s acts would be preceded 
by some shifts in the ways families disposed of or controlled their assets. This 
study suggests that such shifts occurred.

* These figures are estimates.
Similar changes in the raising of cotton occurred. Some of this improvement in efficiency probably 
arose because of improvements in tools such as the cotton gin. scythe, and plow. See Rasmussen, The 
Mechanization of Agriculture, 247 Sci. Am. 76 (1982). There is much debate over the rate of increase in 
agricultural output in the early United States. The traditional view is that output increased moderately 
before 1840 Parker & Whartenby, The Growth of Output Before 1840, in Trends in the American 
Economy in the Nineteenth Century 191 (National Bureau of Economic Research ed. 1960). 
Others have argued that there was a more substantial growth in output. Gallman, The Agricultural 
Sector and the Pace of Economic Growth: U.S. Experience in the Nineteenth Century, in Essays in

What little is known about women and the economy before 1850 confirms 
the need to be cautious about claiming that married women’s acts caused or 
resulted from significant shifts in wealth between men and women. During the 
late eighteenth century subsistence farming was giving way to commercial pro
duction and home industry, particularly spinning, needlework, and weaving.5 
Trade was becoming more pronounced and some men began to leave home to 
go to work. Increasing agricultural efficiency6 and expanding markets began 
to separate household from work. It became possible for some women, and

4. Two other studies of courthouse documents are available. They are Salmon, Women and Property 
in South Carolina: The Evidence From Marriage Settlements, 1730-1830, 39 Wm. & Mary Q. 655 
(1982) [hereinafter Salmon, South Carolina}, and N. Basch, supra note 1, at 100-12. Salmon’s study 
asks some of the same questions posed here and uses somewhat similar research techniques.

5. N. Cott, supra note 2, at 21-30. Women played a significant role in these areas, particularly in 
the provision of cloth for home use. An 1810 government report estimated that two-thirds of all cloth
ing. hosiery, and linen was produced at home. See Summer, History of Women in Industry in the United 
States, in 9 Report on Condition of Women and Child Wage-Earners in the United States 
37-50 (1810 & photo, reprint 1974).

6. See N. Cott, supra note 2, at 23-24. During the 19th century, yields per acre for wheat and com 
stayed fairly constant. But the man-hours required to produce this yield declined substantially. Data 
from U.S Bureau of the Census, The Statistical History of the United States from Colo
nial Times to the Present 500 (1976) [hereinafter Statistical History], was used in producing 
this table:

Wheat Com

Year Yield/acre
Man hrs./
100 bushels Yield/acre

Man hrs./
100 bushels

1800 15* 373 25* 344
1840 15* 233 25* 276
1880 13.2 152 25.6 180
1900 13.9 108 25.9 147
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necessary for others, to undertake chores in addition to those crucial for the 
operation of a subsistence farm. While the location of activity for most was 
still the home or a business attached to the home,* 7 sending children off to work 
in others’ homes, in schools, or in the towns became a possibility in some 
cases.8 Although home industry diminished in importance during the first de
cades of the nineteenth century, teaching, domestic service, and mill work by 
unmarried women became commonplace by the 1830’s.9 Wages for single wo
men rose rapidly between 1820 and 1850 when they reached fifty percent of the 
male level, a plateau which has remained almost unchanged to this day.10

Nineteenth Century Economic History: The Old Northeast 35 (D. Klingaman & R. Vedder 
eds. 1975).

7. For example, shops and boarding houses both drew women’s attention. N. Cott, supra note 2. at 
42-43.

8. Id. at 31-36.
9. Id. at 36-37; S. Lebergott, Manpower in Economic Growth: The American Record since 

1800 520 (1964) By 1830, women and children comprised a large percentage of the industrial labor 
force, which they maintained despite a relative decline in the textile industry after 1830. A. Goldin & 
N. Sokoloff. Women, Children, and Industrialization in the Early Republic: Evidence 
From the Manufacturing Census (NBER Working Paper No. 795, 1981). Even on the frontier, 
working single women comprised a significant segment of the community. See J. Jeffrey. Frontier 
Women: The Trans-Mississippi West 1840-1880 87-94 (1979). Dramatic increases in teaching em
ployment also appeared as a result of the development of universal elementary education See W 
Elsbree. The American Teacher: Evolution of a Profession in a Democracy 199 (1970); 1 T 
Woody, A History of Women’s Education in the United States 460-83 (1929); Bernard & Vi- 
novskis. The Female School Teacher in Ante-bellum Massachusetts, 10 J. Soc. Hist. 332 (1977) Ber
nard and Vinovskis conclude that one out of every five antebellum Massachusetts women taught school 
during her lifetime, even if the total percentage of women in the entire workforce at any one time was 
small. Bernard & Vinovskis, supra, at 338.

10 A Goldin & N. Sokoloff, The Relative Productivity Hypothesis of Industrializa
tion: The American Case, 1820-1850 (NBER Working Paper No. 795, 1981). As of 1970, full-time 
white women workers earned about 59% of a male worker’s wage. Statistical History, supra note 6, 
at 305.

11. In fact, the proportion of working married women remained very low until recently. See A. 
Goldin & N. Sokoloff, supra note 10. It is unlikely that women’s labor produced much wealth for 
most women Wages were too low. See id.

12. See N. Cott, supra note 2, at 80-83.
13. Statistical History, supra note 6, at 133. Data from Statistical History at 129-34 provides 

additional material for this table:

But the impact of these changes on the economic standing of married wo
men was not great. Women who did work were usually single and tended to 
obtain low-paying jobs. By 1840, many who had worked as young women 
were married and without paying jobs, carrying with them only memories of 
their prior work.11 Historians have provided us vivid anecdotal descriptions of 
the differences between the lives of married and unmarried women to demon
strate that by 1840 many women considered marriage to be a large step from 
relative freedom into an important, but confining, social role.12 Even as late as 
1890 less than five percent of all married women worked,13 and women’s share 
of the nation’s wealth did not rise during the nineteenth century. Wealth stud
ies suggest that white women constituted less than ten percent of wealth hold
ers and that wealth holders constituted less than two percent of the total 
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population in the Revolutionary War years,14 and that in 1860, women’s and 
children’s wealth still constituted less than ten percent of men’s wealth.15 Av
erage men’s wealth was much higher than women’s.16

Thus, one would not expect a study of intestate and testate estates to display 
dramatic increases in women’s wealth. Rather, discussion of the evolution of 
women’s property law during the first half of the nineteenth century must fo
cus on the mechanisms by which wealth was controlled. While some tentative 
effort is made here to look for wealth indicia in the archival data, the primary 
focus is on changes in the dispositional patterns for women’s property.

B. METHODOLOGY

Document studies were undertaken in Dukes County, Massachusetts, and 
Baltimore City and County, Maryland, for the period 1800 to 1850.17 The 
different sizes of the document banks available necessitated somewhat differ-

Year
% of labor force 

that is female
% of female labor force that is:

single widowed/ 
divorced

married

1870 14.8 __ __ _
1880 15.2 — — —
1890 17.2 68.2 17.9 13.9
1900 18.3 66.2 18.4 15.4
1910 19.9 60.2 15.7 24.7
1920 20.4 77.0’ — 23.0
1930 22.0 53.9 17.2 28.9

* For this entry, single also includes widowed and divorced women.
By 1979, the situation was quite different, with 60% of the female labor force married and 50% of the 
married women working. U.S. Bureau of the Census, Statistical Abstract of the United 
States: 1980 402 (101st ed. 1980) [hereinafter Statistical Abstract].

It is possible that the five percent married women working data is misleading. Even though few 
unmarried women were working at any one time early in the 19th century, a large number of women 
worked al some time before marriage. See supra note 9. Perhaps by 1890, a large number of married 
women had worked at some point (probably before starting a family), even if only five percent of 
married women worked at any particular point in time.

14 A. Jones, Wealth of a Nation to Be 39 (1980).
15. L Sotlow, Men and Wealth in the United States, 1850-1870 200, n.12 (1975).
16. Compare L Soltow. The Rise of Literacy and the Common School in the United 

States 156 (1981) with L. Soltow, supra note 15, at 23, 64-65, 156. This outcome is confirmed by the 
very tentative data available from the Dukes County wills study which show that the men’s estates 
tended to be much larger than the women’s. The average size of the nine male inventories reviewed 
was over $6000 (These wills were not randomly selected. Rather, they were picked because they in
volved petitions by women for widow’s allowances). The female inventories averaged a bit less than 
$950. See infra Table 8.

17. Given the original exploratory purposes of this research, the locations were chosen for reasons of 
convenience. There are, however, important characteristics of these two locations which make them 
very useful. The Baltimore area provides both urban and rural areas for study. The lack of significant 
differences between the two areas is itself interesting. See infra note 63 (comparing Baltimore city and 
county results). The two areas also provide different legal milieus, with Maryland probably having a 
stronger equity tradition. Compare M. Salmon, supra note 2. at 162-82 (discussing Maryland's equita
ble enforcement of marriage settlements) with E Warbasse, supra note 2, at 44-45 (discussing Massa
chusetts’ refusal to create equity courts or grant equity powers to its law courts). Consistent results 
between the two areas give some basis for suggesting that future replicative work will reveal similar 
trends.

The Dukes County study was made at the Courthouse in Edgartown, Massachusetts, on Martha’s 
Vineyard. For the years in question, the clerk took the handwritten indices and recorded document 
books out of her safe There is no cataloging system. The indices are basically in chronological order. 
Next to each name in the index is a list of documents recorded in the case, and next to each document is 
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ent research techniques in the two locations. In Dukes County the Register of 
Probate Index provided a list of volume and page entries for matters in which 
documents were recorded. Prior to 1820 about one-third of the indexed mat
ters gave only the name of the person involved in court action followed by an 
entry like “records not recorded.” After 1820 the index was much more com
plete. A "no record” entry might not even involve a deceased person, because 
the index also included other probate matters such as guardianships and in
competencies. The total number of entries was not very large. Meaningful 
data therefore are useful only for periods of a decade or longer. The number 
of men’s and women’s estates (both with and without wills) and the number of 
“no record” entries for each decade is displayed in Table I.

Male Female

Table 1: Dukes County Records

Years
Male

Estates
Female 
Estates

No
Record

No
Record

1801-1810 44 1 21 0
1811-1820 39 3 28 2
1821-1830 88 14 5 1
1831-1840 88 17 5 1
1841-1850 92 16 0 0

All the recorded women’s wills in Dukes County from 1801-1850 were read. A 
number of the women's estates (both testate and intestate) contained inven
tories; they were also read. Some men’s wills involving disputes over spousal 
estate shares were reviewed as well.

The Baltimore study was done from a significantly larger document base. 
Sampling was necessary. Index data on estates with wills were taken for the 
years 1800, 1805, 1810, 1815, 1820, 1825, 1830, 1835, 1840. and 1846.* 18 All 
women’s wills were read for the years 1810, 1825, 1840, and 1846. A few men’s 
wills were read for 1810, 1825, 1840, and 1846 as well.19 Finally, a search was 
made in the deed index for trust documents establishing separate estates for 
married women. Documents discovered in the index were read for the years 
1810, 1825, and 1840.

a book and page number where it may be found in the volumes of recorded documents. I simply 
recorded the names, documents, books, and page numbers that I was interested in and looked them up.

The same basic system operates at the Maryland Hall of Records in Annapolis, except that the vol
ume of records was much larger, and the recorded documents were on microfilm. Indices to the Regis
ter of Wills and the land records for Baltimore were checked first. Relevant volume and page numbers 
were listed and the materials were read.

18. 1846, rather than 1845, was selected to provide an additional year of breathing space from the 
married woman’s acts adopted by Maryland in 1842 and 1843.

19. The men’s wills were sampled by turning the microfilm crank 10 times and reading the first male 
will to appear thereafter.

C. THE LEGAL STAGE IN 1800
As the nineteenth century opened, the status of women’s property was in the 



1366 The Georgetown Law Journal [Vol. 71:1359

midst of a lengthy period of transformation. While land transfer systems had 
been streamlined and married women’s dower rights had been modified to 
permit easier transfer of titles,20 substantial reform of the testate and intestate 
roles of women had just begun. Reforms of the post-Revolutionary War era 
enhanced the ability of women and children to be beneficiaries of intestate 
estates. Even before primogeniture was abolished in England, many of the 
American colonies had rejected it. A deluge of reform statutes finished the job 
after the Revolutionary War.21 New laws covering intestate succession in New 
England provided for descent to widows and children of both sexes.22 These 
statutes were of considerable importance because the vast bulk of people never 
wrote wills.23 The changes in intestacy rules, therefore, operated to provide a 
minimum level of economic security for some surviving widows and chil
dren.24 Thus, well before 1800, married female children and widows could 
inherit property. And even though wealthier men of the early nineteenth cen
tury tended to will assets to women in life estates or other forms that insulated 
the property from the creditors of present or future husbands.25 it was not un
common for married women to own assets long before women’s property acts 
were adopted.

20. See infra notes 157-82 and accompanying text (discussing reforms affecting ease of transfer).
21. R. Morris, Studies in the History of American Law 72-81 (1930). England did not abolish 

primogeniture until 1926. Id. at 77. Fee tails met the same fate as primogeniture in the colonies. Id. at 
82-103

22. L. Friedman, A History of American Law 57-60 (1973).
23. Id. at 220.
24 The intestate succession reforms also had some of the same effects as dower reform—land was 

less likely to be encumbered by future interests that would lower its marketability. Primogeniture man
dated takers for a significant period of time. The new intestate succession statutes provided for estates 
to be divided into shares and distributed. While some assets would be distributed to tenants in com
mon. partition was available to settle ownership disputes and. if necessary , to force sales of the disputed 
assets. See L. Friedman, supra note 22, at 57-58.

25. Id. al 220-21. This trend may have begun to disintegrate by mid-century. See infra Table 13.
26. Connecticut is an interesting exception, providing for wills in 1809. This is particularly puzzling 

because the Connecticut colony is thought to have been most restrictive of women's property rights. 
See M. Salmon, supra note 2. at 324-39. What. then, were women being permitted to transfer by will? 
A study of estate records in Connecticut should be fascinating.

27. in general, women lost their interest in personal property upon marriage and therefore had noth
ing to will before 1800. As to real property, instruments in the nature of wills for the disposition of 
equitable estates were sometimes enforced, but they were seldom written Women could dispose of 
personal property with the consent of their husbands. See 2 J. Bishop, Commentaries on the Law 
of Married Women 421-36 (1875); M. Salmon, supra note 2, at 119-25. Salmon found records of 
decisions from the 1790’s permitting women to devise their own property in Pennsylvania and Mary
land. M. Salmon, supra note 2, at 119 n.49. In my study of Maryland wills, women began to write 
wills with greater frequency as the 19th century unfolded. But most of the will writers were either 
widows or unmarried women, and most of the property being willed was personal, not real. In general, 
legislation providing women with the power to write wills came slowly. While some states acted during 
the early decades of the 19th century, there is no clear time period in which this reform arrived. Some 
states had fairly well-developed equitable rules permitting married women to write wills if their deeds 
permitted it. See infra note 29. Statutes appeared in a few states at very early dates. Connecticut: Act 
of May. 1809. ch. VII, 1809 Conn. Pub. Acts 15 (May Sess. 1809); Florida: Act of June 29. 1823, 1825 
Florida Territorial Legis. Council Acts 101 (2d Sess. 1823); Ohio: Act of Feb. 18. 1808, ch. XVI11. § 1,

Most jurisdictions, however, did not pass statutes granting married women 
contractual or testamentary control over property held at law until well into 
the nineteenth century.26 The power to dispose of property by will was 
granted in a few places early in the nineteenth century, but statutory reform 
most commonly occurred after 185 0.27 Will studies suggest that women did
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not make wills in significant numbers until after 1800.28 For the most part, a 
married woman’s property was disposed of at death either by the operation of 
intestate succession laws or by the constraints contained in the equitable in
strument establishing her title to the property.29 * * * * * * 36 These inheritance rules fol
lowed the more general structure of coverture law under which a married 
woman’s real estate was subject to the management and control of her hus
band, and her personal property, once in the possession of her spouse, was 
permanently lost by the wife. While a number of exceptions to these rules 
arose in various areas of the United States, especially in jurisdictions with 

1807 Ohio Acts 64 (1808). The Ohio statute was re-enacted in slightly revised versions in 1810, 1840. 
and 1852. While the roots of the Ohio legislation presumably were in the Northwest Ordinance, more 
study of this statute is needed It is also a bit of a mystery why Connecticut moved so early. Warbasse 
suggests that judicial changes of heart over the old common law rules made legislative action necessary 
E. Warbasse. supra note 2, at 15-16. Florida’s statute probably resulted from its Spanish civil law 
heritage. A few states also adopted statutes that basically codified the common law rule that wives 
could write wills with their husband’s consent. Maryland: Act of Mar. 10, 1843, ch. 293, § 6, 1842 Md 
Laws (1843); Massachusetts: Act of Mar. 3. 1842, ch. 74, 1842 Mass. Acts 527; Pennsylvania: Act of 
Apr. 8. 1833. No. 128. § .2, 1833 Pa. Laws 249. Other states adopted statutes permitting women to write 
wills in pursuit of powers. New York: N.Y. Rev. Stat., art. 3. §§ 80, 87, 110, 1829 N.Y. Rev. Stat. 731; 
Pennsylvania: Act of Apr. 8, 1833, No. 128, § 2, 1833 Pa. Laws 249. A few states adopted limited wills 
acts in the 1840’s. Alabama: Act of Feb. 4, 1846, No. 19, §§ 1-3, 1845 Ala. Acts 23, 24 (1846) (aban
doned or mistreated wives only); Indiana: Act of Jan. 26, 1847, ch. LXX1X. 1846 Ind. Acts 108 ( 1847) 
(real property only); New Hampshire: Act of July 2, 1841, ch. 157, 1841 N.H. Laws 533 (deserted 
wives) and Act of June 27, 1845, ch. 236, 1845 N.H. Laws 235 (real property). Most states adopted 
general wills-enabling statutes after 1850. The exceptions include Michigan: Mich. Const, of 1850, 
art. XVI. § 5; Pennsylvania: Act of Apr. 11, 1848, No. 372, §§ 5-6, 1848 Pa. Laws 536, 537; New York: 
Act of Apr. 11, 1849, ch. 375, 1849 N.Y. Laws 528. The later enactments include Arkansas Ark 
Const of 1868. an. XII, § 6; Georgia: Rf.v. Code § 2375 (1867); Indiana: Act of Mar 3. 1859, ch. 
CXLI, 1859 Ind. Acts 245; Kansas: Act of Feb. 11, 1858, ch. 2, 1858 Kan. Territorial Sess. Laws 327. 
Massachusetts: Act of May 5, 1855, ch. 304, 1855 Mass. Acts 710; New Jersey: Act of Apr. 12. 1864. ch 
CCCXCVI, 1864 N.J. Laws 442; New Hampshire: Act of July 8, 1854, ch. 1522. 1854 N.H Laws 1418: 
Act of July 4. 1860, ch. 2342, § 3, 1860 N.H. Laws 2248; North Carolina: N.C. Const, of 1868, art. X. 
§6; Rhode Island: 1856 R.l Pub. Laws 68 (Jan. Sess. 1856); South Carolina: Act of Dec. 12. 1866. 
1866 S.C. Acts 473; Tennessee: Act of Feb. 21, 1852, ch. CLXX, § 4. 1851 Tenn Pub. Acts 259 In 
some states, late enactments still prohibited married women from writing wills. See Kentucky Gen 
Stats., ch. 113, § 2 (1873).

28. K. Lockridge, Literacy in Colonial New England 38 (1974); A. Jones, supra note 14. at
39. A. Jones, American Colonial Wealth: Documents and Methods (1977) (3 volumes) repro
duces all the inventones used in Jones’ Wealth of a Nation to Be. There were 82 women’s estates.
Forty-two wrote wills. 39 died intestate and for one woman, testacy status is not known. This 52% rate
of testacy is a bit lower than that found in Dukes County. See infra Table 7.

29 In a number of states, early equity cases provided that married women could write wills to dis
pose of real property if the instrument giving title permitted it. See Beach v. Manchester, 56 Mass (2
Cush.) 72 (1848); Wilkinson v. Wright. 45 Ky. (6 B. Mon.) 576 (1846); Yates Will, 32 Ky. (2 Dana) 215 
(1834); Lewis v. Hudson, 6 Ala. 463 (1848); Shaw v. Dawsey, 26 S.C.L. ( 1 McMul.) 247 ( 1841 ); Ewing v. 
Smith, 3 S.C. Eq. (3 Des.) 417 (1813); Rogers v. Smith. 4 Barr 93 (Pa. 1840); Lowery v. Tiernan. 2 H & 
G. 34 (Md. 1827); West v. West’s Executor, 24 Va. (3 Rand.) 373 (1825); Jaques v. Methodist Episcopal 
Church, 17 Johns. 548 (N.Y. 1820). A will devising personal property required the husband's consent, 
unless an instrument under which property was held provided a right to dispose of property by will. 
See, eg., Lewis v. Hudson, 6 Ala. 463 (1844); Reed v. Blaisdell, 16 N.H. 194 (1844), Marston v. Norton, 
5 N.H. 105 (1830); Yates Will, 32 Ky. (2 Dana) 215 (1834). See also 2 J. Bishop, supra note 27. at 412-
36.

A few states applied the equity rules very liberally, holding that general statements creating a sepa
rate estate implied the right to dispose of the property by will. Lamb v. Wregg. 8 Pon. 73 (Ala. 1838); 
Lewis v. Hudson, 6 Ala. 463 (1844); Jaques v. Methodist Episcopal Church. 17 Johns. 548 (N.Y. 1820). 
Kentucky appeared to be such a jurisdiction, Yates Will, 32 Ky. 215 (1834), but a narrow rule emerged 
later, Wilkinson v. Wright, 45 Ky. (6 B. Mon.) 576 (1846). Maryland took the opposite trend. Compare 
Tarr v. Williams. 4 Md. 68 (1853), with Cooke v. Husbands, 11 Md. 486 (1857).
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strong equity traditions supporting the creation of separate estates for married 
women, wives were treated as civilly dead persons in many situations.

Massachusetts and Maryland common law followed these general trends. In 
Massachusetts, case law placed severe constraints on married women’s right to 
will property at law, prohibiting the devising of real estate and requiring the 
husband’s consent for the devising of personal assets.30 Both of the married 
women’s wills found in Dukes County were written in 1810, though they were 
not probated until 1815 and 1821. The scarcity of married women’s wills prob
ably reflects the common law rules. A statute permitting married women to 
write wills with their husband’s consent was adopted on March 3, 1842, but the 
act was construed to prohibit devises to husbands.31 This result was overruled 
by statute on April 15, 1850. In 1842, Maryland adopted a statute permitting 
married women to write wills with their husband’s consent. Married women’s 
property acts were passed in 1842 and 1843. In both Maryland and Massachu
setts the power of a wife to dispose of equitable property at death was limited 
to the rights granted by the instrument under which she took title.32

30. Osgood v. Breed, 12 Mass. 525 (1815).
31. Morse v. Thompson, 58 Mass. (4 Cush.) 562 (1849).
32. Beach v. Manchester, 56 Mass. (2 Cush.) 72 (1848); Lowery v. Tieman, 2 H. & G. 34 (Md. 1827); 

Miller v. Williamson, 5 Md. 219 (1853).
33. Katz. The Politics of Law in Colonial America: Controversies Over Chancery Courts and Equity 

Law in the Eighteenth Century, in Law in American History 257 (D. Fleming & B Bailyn eds. 1971); 
L. Friedman, supra note 22. at 47-48; E. Warbasse, supra note 2, at 38-42; Wilson, Courts of Chancery 
in the American Colonies, in 2 Select Essays in Anglo-American Legal History 779 (1908); M. 
Salmon, supra note 2, at 150-233.

34. 1 J Story, Commentaries on Equity Jurisprudence 62 n.l (1836); E. Warbasse. supra note 
2. at 39-48. M Salmon, supra note 2, at 150-233. catalogues in great detail the differences in equity 
traditions in four states, concluding that the Southern jurisdiction she studied maintained stronger tra
ditions than the Northern areas.

35. See generally Blume, Chancery on the American Frontier, 59 Mich. L. Rev. 49 (1960).
36. Id. at 54.
37. Despite the terms of the Northwest Ordinance. Michigan gave its supreme territorial court equity 

jurisdiction as early as 1805. Id. at 55-56. But the early history of chancery in the territories varied, 
and Congress frequently had to step in later to resolve any lingering ambiguities. See Blume & Brown. 
Territorial Courts and Law: Unifying Factors in the Development of American Legal Institutions, 61 
Mich. L Rev. 39, 54-59 (1962).

The development of inheritance rights of women and children during the 
late eighteenth and early nineteenth centuries required some method for legiti
mating the holding of property by married women. Finding the methods used 
before 1840 is sometimes difficult. Although the Baltimore document study 
suggests the separate equitable estate was the logical choice in most jurisdic
tions, America’s varied reception of equity forces legal historians to search 
state-by-state for the ways in which women typically held property. While 
English chancery had both developed rules for a wife’s separate estate and 
declared dower inapplicable to equitable estates by the end of the eighteenth 
century, the colonies did not uniformly adopt chancery.33 While the Southern 
colonies generally had equity courts, New England practice was spotty.34 The 
Northwest Ordinance specifically called for reception of the common law, but 
was silent as to equity.35 Although this omission was probably not meant to 
prohibit creation of equity courts,36 not all the territories so understood it, 
leading to different results in the various jurisdictions.30 31 32 33 34 35 36 37

Not until well into the nineteenth century did most American states and 
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territories have chancery courts. While Story argues that equity, once adopted, 
was accepted with much less variation than the common law,38 there is little 
modern commentary analyzing his arguments. Thus, during much of the 
formative period of English chancery rules on coverture,39 America was in a 
state of “equitable disarray.” Although some have attributed the cool recep
tion given equity courts to antipathy to the English crown,40 a more sophisti
cated explanation suggests that the desire of colonial legislatures to control 
chancery courts rather than leave them to the prerogatives of the crown led 
some areas to resist the adoption of equity. There was less opposition to the 
principle of equitable relief itself than to the institutions supporting it.41 Fur
thermore. there is evidence that substitutes for equity, such as private bills and 
courts of law serving equity traditions, existed in some jurisdictions.42

38. 1 J. Story, supra note 34. at 62-65.
39. See infra notes 100-96 and accompanying text (discussing English developments).
40. See E. Warbasse. supra note 2, at 42-45.
41 See Katz, supra note 33, at 271-72 (resistance to equity recognized the need for such an institu

tion but feared its abuse in the hands of the executive). Warbasse recognized that alteration of New 
York's equity practice arose because of complaints about the complexity of equitable procedure, not the 
notion of equity itself. E. Warbasse. supra note 2, at 217-18.

42. See Katz, supra note 33, at 283; Salmon, Equality or Submersion?: Feme Covert Status in Early 
Pennsylvania, m Women of America: A History 92 (C. Berkin & M. Norton eds. 1979).

43. J. Kent, Commentaries on American Law 136-49 (1826); 2 J. Story, supra note 34, at 596- 
655. Both Kent and Story wrote without close attention to actual practice at the time in the various 
jurisdictions. Morris later wrote in a similar vein that equity was a general release valve from the 
restrictions of the coverture rules at law. R Morris, supra note 21, at 135.

44. Compare M. Salmon,supra note 2, at 162-81; Salmon,supra note 42, at 92-1 Wand L. Kerber, 
supra note 2, at 139-55 with E. Warbasse, supra note 2, at 42-48; and J. Spruill, Women’s Life and 
work in the Southern Colonies 361-64 (1938). For material on reception of equity, see generally 
Blume, supra note 35; L. Friedman, supra note 22, at 185-86; 1 R. Powell, The Law of Real Prop
erty 447-52 (rev. ed. 1981); 1 J. Story, supra note 34, at 62-64. Some of the carefully written commen
tary in 19th-century treatises confirms that equitable coverture rules were received in a variety of ways. 
See 1 J. Bishop, supra note 27, at 16-22 (1873); J. Schouler, A Treatise on the Law of Domestic 
Relations 167-69 (3d ed. 1882) [hereinafter Schouler, Domestic Relations]; 1 J. Schouler. 
Treatise on the Law of Marriage, Divorce, Separation and Domestic Relations 264-66 (rev. 
ed. 1921). This last work is the sixth edition, as revised by Blakemore, of a work originally written in 
1870.

45. See supra notes 33-34 and accompanying text (discussing resistance to equity in Northeast).
46 Until the mid-19th century, private bills were sometimes passed in traditional equitable cover

ture areas. L. Kerber, supra note 2, at 150-51 (petitions for feme-sole status); J. Spruill, supra note 
44. at 361-62 (petitions for feme-sole status); Zainaldin, supra note 2, at 1043-44 (petitions for divorce, 
legitimacy of birth, change of name, and adoption); E. Warbasse, supra note 2, at 75, 169 (petitions for 
feme-sole status). For an unsatisfactory history of special bills, see Cloe & Marcus, Special and Local 
Legislation, 24 Ky L.J. 351, 355-58 (1936). Cooley wrote at length about special bills in his famous 
treatise, but only those bills dealing with granting new trials, conferring power on guardians to sell 

Colonial and early American reception of equitable coverture rules reflect 
the variety in reception of equity law generally. Despite the contentions of 
Kent and Story that equity generally provided a release from the more egre
gious common law coverture norms,43 there is a growing body of recent work 
confirming that the vagaries of local precedential and procedural settings cre
ated significant variety among the colonies and newly independent states.44 
While the resistance to equity in parts of the Northeast during the late eight
eenth and early nineteenth centuries45 is one of the causes of the variety, there 
are also intriguing indications that private legislative bills were used in some 
jurisdictions to alter more traditional coverture rules,46 and that some common 
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law courts acted as surrogate equity courts.47 The use of the separate estate as 
a model in many of the married women’s acts indicates that equity’s influence 
grew as the nineteenth century unfolded.48 In fact, there is some evidence that 
reception occurred in reverse—American treatises were being “received” in 
England during this period.49

lands, validating irregular judicial proceedings, and divorces. See T. Cooley, A Treatise on the 
Constitutional Limitations 103-35 (5th ed 1883).

From my own research, the state of Alabama is an interesting example On March 3, 1848, the state 
legislature enacted a law providing that abandoned married women could apply to chancery for a 
decree permitting them to act as feme soles. Act of Mar. 3, 1848, No. 40, 1847 Ala. Acts 100 (1848). 
During that same session of the legislature, private bills granted feme-sole status to 35 women. Among 
them were acts for the relief of Mary Sitton, Act of Jan. 15, 1848, No. 368. 1847 Ala. Acts 411 (1848); 
Mary H. Clopton, Act of Feb. 29, 1848, No. 370, 1847 Ala. Acts 412 (1848); Margaret Craig, Act of 
Mar. 4, 1848, No. 372, 1847 Ala. Acts 413 (1848); Martha C. Towles, Act of Mar. 2, 1848, No. 373, 1847 
Ala. Acts 414 (1848); Christian Linington Child, Act of Mar. 3, 1848, No. 374, 1847 Ala. Acts 415 
(1848); Susannah C. Waldron and Kitsey Ann Stephens, Act of Feb. 22. 1848, No. 375, 1847 Ala. Acts 
415 (1848); Aurelia Mary Carpenter, Act of Mar. 3, 1848, No. 377, 1847 Ala. Acts 416 (1848); Obedi
ence Ledlow, Act of Feb. 25. 1848, No. 377, 1847 Ala. Acts 416 (1848); Mary Brame. Act of Feb. 11, 
1848, No. 378, 1847 Ala. Acts 417 (1848); Susan B Gee. Act of Feb. 28, 1848. No. 379, 1847 Ala. Acts 
417 (1848); Sylvia Fowler, Act of Mar. 4, 1848, No. 380, 1847 Ala. Acts 417 (1848); Mary Peoples. Act 
of Mar. 6, 18'48, No. 381, 1847 Ala. Acts 418 (1848); Bethaney Grimes. Act of Mar. 3. 1848, No. 383, 
1847 Ala. Acts 418 (1848); Mourning Hanelson, Act of Mar. 4. 1848, No. 384. 1847 Ala. Acts 419 (1848); 
Elizabeth Rickard, Act of Mar. 6. 1848, No. 387, 1847 Ala. Acts 420 (1848); Olivia Lanier. Act of Feb. 
21. 1848, No. 391, 1847 Ala. Acts 421 (1848); and Eliza N. Randall. Act of Feb. 4. 1848, No. 392, 1847 
Ala. Acts 422 (1848). The practice of enacting private bills for abandoned wives was a longstanding 
habit. A review of Alabama state session laws (I did not look at territorial enactments) reveals that 
such private bills were enacted very frequently after 1840 and with lesser frequency as far back as 1826. 
The legislature did not meet in 1846. Alabama switched to biannual sessions after 1845. I found that 4 
women were granted feme-sole status by such acts in the 1845 session. 35 in 1844, 10 in 1843. 10 in 
1842, 5 in 1841, 2 in 1840, 2 in 1839, 2 in 1838, 6 in 1837, 3 in 1836, 3 in 1835, 4 in 1834. 4 in 1833. 2 in 
1832, and 1 each in 1831, 1828, and 1826. There also was a scattering of other private acts dealing with 
the power of married women to sell slaves and dispose of property as guardians or administrators.

47. See the tempting generalizations by Katz, supra note 33. at 283, and the tidbits on Pennsylvania. 
Liverant & Hitchler. A History of Equity in Pennsylvania, 31 Dick. L Rev. 156 (1933); I J Bishop. 
supra note 27, at 9-12; and Fisher, The Administration of Equity Through Common Law Forms in Penn
sylvania, in 2 Select Essays in Anglo-American Legal History 810 (1908). See generally M 
Salmon, supra note 2 (discussing common law courts and equity).

48. Kent’s Commentaries appeared in 1827, Story’s in 1836. That equity and the notion of the 
wife's separate equitable estate were “in the air" by the 1820’s seems clear. Illustrations of its use appear 
in this era, even in New England See Porter v Bank of Rutland. 19 Vt. 410 (1847) (dispute over ¡824 
trust); Ayer v. Ayer, 33 Mass. (16 Pick.) 327 (1835) (dispute over 1824 trust involving transfer of asset 
from mother to daughter). See also Conway v. Hale. 5 Tenn. (4 Hayw.) 1 (1817).

49. See Simpson, Th# Rise and Fall of the Legal Treatise: Legal Principles and the Forms of Legal 
Literature, 48 U. Chi. L. Rev. 632, 671 (1981).

50. For starters, I undertook a study of Ohio’s private bills in the 19th century Although divorce 
and other expected subjects were treated by private bills, there was nothing to suggest that the legisla
ture of Ohio was a forum used to loosen the boundries of coverture. This may be because Ohio had an 
early and strong equity tradition, or because dower was protected. See infra note 173 (discussing extent 
of dower rights in Ohio). In any case, the dearth of bills on the subject suggests that there is vast state- 
by-state variation in this area.

51. M. Horwitz, The Transformation of American Law 265-66 (1977), suggests that the 
merger of law and equity in the second half of the 19th century was an effective limit on equity. To the 
extent this is true in coverture law it significantly complicates analysis of both equity and the role of 

While it is fair to suggest that the chancery picture varied in the era before 
the adoption of married women’s acts, the lack of scholarship on private bills50 
and common law forms of equity in the coverture law makes it difficult to 
evaluate the situation. Furthermore, the increased use of equity precedents in 
the nineteenth century occurred shortly before the emergence of movements to 
merge law and equity,51 to restrict legislative authority to enact private bills,52 
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and to codify the law generally. The equitable separate estate, therefore, was 
not only a precursor to the married women’s acts,52 53 but was also enmeshed in 
the more general package of reform movements in the first half of the nine
teenth century. For example, New York’s enactment of substantial reforms in 
trust law, which made the establishment of married women’s estates more diffi
cult. is an intriguing sign of the links between married women’s law reform 
and the early nineteenth-century movement to merge law and equity and re
form pleading practices.54 More research must now be done to link codifica
tion of coverture rules to the equitable and legislative situations extant in states 
other than New York.55

married women's property acts. In New York, for example, the married woman’s act of 1848 was 
adopted m the same legislative session that adopted the Field Code, two years after equity courts had 
been abolished and three years after the state Chancery Court had held that an active trustee was 
necessary in separate equitable estates. See L’Amoureaux v. Van Rensselaer, 1 Barb. Ch. 34. 5 N.Y. 
Ch. 288 (1845); E. Warbasse, supra note 2, at 205-29. While Horwitz’s theory that equity in New York 
was limited may be true, it is not clear that his theory may be extended to other states. In addition, the 
New York equity changes were apparently not duplicated elsewhere before married women's acts were 
adopted. The New York setting is particularly interesting because of the clear interplay between law. 
equity, procedure, judicial decisions, and the reshaping of women’s roles. See generally P. Rabkin, 
supra note 2, at 61-90 (discussing the New York setting); N. Basch, supra note 1 (same).

52. C. Binney, Restrictions Upon Local and Special Legislation in State Constitutions 
6-7 (1894). It is interesting to note that far-reaching constraints were imposed on the enactment of 
private bills by the New York Constitution adopted in 1846, only two years before passage of New 
York’s first married women’s act. Id. at 7.

53. E. Warbasse, supra note 2, at 289, notes that states with strong equity traditions tended to lag 
behind other states in adopting married women’s acts, thus casting doubt on any theory that equity led 
to enactment of the statutes. Although Warbasse’s theory may be true for acts adopted after the initial 
wave of debt statutes, see infra notes 263 (listing separate estate statutes of the 185O’s) and 361 (listing 
earnings statutes of the 1870’s), she appears to be partially in error as to the early acts. The lag may 
simply confirm the idea that the early acts were not very far-reaching and that the later statutes found 
tougher sledding in the more traditional Southern legal milieu.

54 P. Rabkin, supra note 2, at 52-90. Rabkin’s work on the relationship between the codification 
movement and the New York married women’s act is very useful. Not only is it consistent with Hor
witz’s general description of the rise of codification in the first half of the 19th century, M. Horwitz, 
supra note 51, at 17-18, but it also begins the task of linking coverture rules to other general trends in 
the legal arena.

55. One of the interesting questions not answered by Rabkin’s work is the relationship outside of 
New York between changes in rules of civil procedure and the emergence of married women’s acts. 
New York was among the first states to revamp its procedural system. To the extent that equity and 
law were merged, legislation might have been necessary to preserve existing equitable rights of married 
women. Examining equity practice prior to the adoption of married women’s acts might prove a useful 
line of inquiry in states that adopted reforms in court practice about the same time they passed married 
women’s legislation. At first glance, it does not appear that significant procedural reform occurred 
before married women’s property acts were passed in other jurisdictions.

The great variety in early American chancery practice is particularly impor
tant for analysis of married women’s acts. The language of separate estates 
became an important part of much of the legislation. The chancery model, 
which permitted the use of special trust instruments to provide for married 
women’s assets, was formalized, and the complexity of early formats was aban
doned in favor of simple conveyancing language. Whatever the differences 
between American and English chancery law may have been, there can be 
little doubt that the idea of a separate estate was well-known in America long 
before married women’s acts were adopted. It also seems certain that the slow 
growth in the use of the married women’s separate estate eventually compelled 
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a simplification of the process by which a separate estate was created and 
maintained.

But just as with disposition of women’s property at death, there was proba
bly not enough married women’s property held at equity in 1800 to command 
the attention of late eighteenth-century reformers.56 Nor was there yet a gen
eral cultural desire to permit a married woman, rather than the person creating 
an equitable separate estate, to control the disposition of a separately held as
set.57 Not until separate equitable estates were routinely used by both men 
and women to control family wealth, rather than simply by wealthy fathers to 
protect their daughters from creditors of untrustworthy husbands, would the 
law likely respond with significant alterations in form. Therefore, one of the 
most important tasks for any archival study of married women’s property is to 
investigate the changing rates at which equity was used to protect such 
property.58

56. Note that women generally did not write wills before 1800, see supra note 28 and accompanying 
text, and that women held very little property before 1800. See supra notes 13-16 and accompanying 
text.

57. Even after 1800, married women’s ability to dispose of their separate property was generally 
limited by the contents of the trust deed under which they took title. See supra notes 29-32 and accom
panying text (discussing constraints on women's ability to dispose of their separate property).

58. A trust deed search in Dukes County is yet to be done. In addition, a large sample of male wills 
needs to be read. If the female wills are indicative of trends, separate estate language does begin to 
appear in some wills after 1830. The data is much too tentative at this point to be useful.

59. Data in both tables are from the indices for Dukes County and Baltimore. These results are 
fairly consistent with earlier studies suggesting that women’s wills did not appear in significant numbers 
until after 1800. K. Lockridge, supra note 28, at 38, 128 (noting dearth of samples of women's hand
writing); A. Jones, supra note 14, at 39 (showing that few women were “wealth holders" in the Thirteen 
Colonies in 1774).

60. This data, of course, does not include the “no record" cases. See supra Table 1. The reliability 
of the pre-1820 data is therefore more dubious, especially for men. The low number of “no record" 
entries for women suggests that their data are more useful.

D. FINDINGS

The proportion of recorded wills in Massachusetts and Maryland written by 
women rose significantly between 1800 and 18 50.59 60 At first glance, the data on 
wills in Tables 2 and 3 supports the thesis that women began to exercise more 
control over property as the nineteenth century developed.

Table 2: Dukes County60

Years

Number 
of Male

Wills
Number of 

Female Wills

Percent of 
Wills Written 

By Females
1801-1810 40 1 2%
1811-1820 26 2 7%
1821-1830 46 10 18%
1831-1840 35 12 26%
1841-1850 45 13 22%
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Table 3: Baltimore City and County

Year

Number 
of Male

Wills
Number of

Female Wills

Percent of 
Wills Written 
by Females

1800 68 7 9%
1805 63 13 17%
1810 75 13 15%
1815 72 27 27%
1820 68 26 28%
1825 95 19 17%
1830 96 30 24%
1835 82 28 25%
1840 71 47 40%
1846 86 53 38%

It would be improper to argue, however, that the appearance of more wo
men’s wills indicates that women were behaving in remarkably different ways 
in 1850 than they were in 1800. There were differences, but they were subtle. 
Though the proportion of probated wills written by women rose, it does not 
follow automatically that the proportion of women writing wills rose. In fact, 
as Table 4 indicates,61 the proportion of women’s wills in relation to the adult 
death rate62 in Baltimore did not rise during this period.

61 Death rate data for all Baltimore tables are taken from W Howard, Public Health Adminis
tration and the Natural History of Disease in Baltimore, Maryland, 1797-1920 521-23 
(1924).

62. “Adult” is defined as those persons age 20 and above.
63. Will data are for both city and county. Where data was available in the wills actually read, there 

appeared to be no significant difference between the will-writing rates of the city and county. Since

Table 4: Women’s Will-Writing Rate—Baltimore

Time 
Period

Avg. Number 
of Female 

Wills/Yr. for 
Baltimore City .

and County

Avg. Adult 
Death Rate/Yr. 
for Baltimore 

City

Female Wills 
as Percent of
Death Rate

1815-1819 24.2 613.8 3.9%
1820-1824 25.0 948.4 2.6%
1825-1829 26.8 796.2 3.4%
1830-1834 34.4 1189.4 2.9%
1835-1839 44.2 979.2 4.5%
1840-1844 38.2 995.4 3.8%
1845-1849 50.4 1441.2 3.5%

These figures do not give true will-writing rates because the will data cover a 
larger geographic area63 than the death rate data, and the death rates include 
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both men and women. Nonetheless, Table 4 is very valuable as a trend indica
tor since the same data bases are used as measuring devices for both genders. 
The women’s will-writing rate only kept pace with population trends. The 
proportion of wills written by women increased in Baltimore only because, as 
Table 5 suggests, men wrote fewer wills as the nineteenth century progressed.64

• This figure represents the percent of the combined 
populations of the city and county that resided in the city. 
The population data is taken from the decennial census. 
The percent data on residence is derived from statements 
made in the wills about the residence of the testator.

64. The index was combed for male wills in selected years only. Nonetheless, the trends are quite 
clear when compared to the female data for the same selected years. As with Table 4. infra. Table 5 
does not give true will-writing rates since the will base is city and county, the death base is city only, 
and will-writing rates are figured from total adult deaths, not just male or female deaths.

Table 5: Men’s and Women’s Will Rates
For Selected Years—Baltimore

Selected 
Years

Number 
of Male 

Wills
City & County

Number 
of Female 

Wills 
City & County

Baltimore
City Adult 

Deaths

Male 
Wills as 
Percent 

of Deaths

Female
Wills as
Percent 

of Deaths
1815 and 1820 140 53 1267 11.8 4.2
1825 and 1830 191 49 1691 11.3 2.9
1835 and 1840 153 75 1872 8.2 4.0
1846 86 53 1234 7.0 4.3

The data for Dukes County are not as easily used to determine trends in 
will-writing rates because of the large number of male “no record” entries for 
the 1800-1820 period. Death rate data are also not easily available. A crude 
estimate may be made by tabulating a will-writing rate based on population 
rather than death rates. The results of such a tabulation, as can be seen in 
Table 6, produce much less clear data than for Baltimore. Even so, it does 
appear that women began writing wills at a greater rate after 1820.

locale was not available in the death rate data and will indices used to compile this data. I had to fudge 
a bit and use the wills themselves to find locale and the census to find population trends. Nonetheless, 
the data are quite useful as a means of discussing rate change over time, especially since there does not 
appear to be any significant difference in will writing rates between city and county when population is 
used as a rate base.

City Versus County Will-Writing Rates

Year
% of Population 

in City*
% Female Wills 

From City

1800 46% __
1810 63% 100% (2/2)
1820 66% —
1825 — 71% (12/17)
1830 69% —
1840 77% 72% (26/36)
1846 — 74% (31/42)
1850 80% —
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Table 6: Will-Writing Rates—Dukes County65

Years

Number 
of 

Male 
Wills

Number 
of 

Female 
Wills

Population 
as of 

Last Yr. 
of 

Decade

Male 
Wills as 
Percent 

of 
Population

Female 
Wills as 
Percent 

of 
Population

1801-1810 40 1 3118 1.3% —
1811-1820 26 2 3290 0.8% —
1821-1830 46 10 3517 1.3% .3%
1831-1840 35 12 3958 0.9% .3%
1841-1850 45 13 4540 1.0% .3%

Just as women may have bucked the male trend to lower will-writing rates, 
those women with property may have died testate more frequently than their 
male counterparts. The Dukes County index produced some data on the pro
portion of probated estates that were intestate. These data certainly overstate 
the use of wills since many estates were not probated.65 66 Table 7 gives the 
proportion of probated estates that were testate.

65. Population data is taken from 2 C.E. Banks, History of Martha’s Vineyard (1911). The 
population figures in Table 6 are the sums of data for each of the three non-lndian towns on the island 
at the relevant times. These data are in the Annals for each town contained in volume 2 of Banks’ work 
at pages 15-16 of the Annals of Edgartown, pages 5-6 of the Annals of Tisbury, and pages 5-7 of the 
Annals of Chilmark.

66. Certainly the vast bulk of people never wrote wills. See L. Friedman, supra note 22, at 220 
(estimating that less than five percent of the persons who died each year left wills that passed through 
probate). Similar data for Baltimore was not gathered for this study.

Table 7: Testacy Rate—Dukes County

Years

Male 
Recorded 

Estates 
Testate (%)

Female 
Recorded 

Estates 
Testate (%)

Number of 
“No Record” 

Entries
Male Female

1801-1810 91%(40/44) (1/D 21 0
1811-1820 67%(26/39) (2/3) 28 2
1821-1830 52% (46/88) 71% (10/14) 5 1
1831-1840 40% (35/88) 71%(12/17) 5 1
1841-1850 49% (45/92) 81%(13/16) 0 0

After 1830, twenty-four percent (25/105) of the testate estates were female, but 
only seven percent (8/108) of the intestate estates were female.

There are at least two possible explanations for the tendency of the women’s 
will-writing rate to stay constant while the men’s declined, and for women with 
assets to write wills at a higher rate than men. First, it is possible that women 
were making a subtle statement of goals by attempting to control the disposi
tion of their assets in the face of countervailing male trends. And second, it 
may be that constraints on the ability of women to hold property were being 
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released so that the opportunities for taking dispositional control were more 
frequently available. Some support for both theories is present in the data.

There is something intriguing about women writing wills when the size of 
even their probated estates was probably smaller than that of their male coun
terparts. While the data is too tentative to rely upon with great confidence, 
there is certainly a possibility that women with small estates were taking extra 
care to guide the disposition of their possessions at death. The Massachusetts 
study revealed a number of detailed inventories, though not enough to create a 
large sample. The average size of the inventories of women’s estates suggests 
some income growth among women writing wills in the nineteenth century.

Table 8: Size of Female Estates—Dukes County

Number of 
Number of Intestate
Wills with Average Estates with Average

Time Inventories Size Inventories Size
1840-1850 7 $1364 4 $540
1800-1839 3 871 4 63767

67. Two other partial inventories existed suggesting administered estates in the range of $30 and 
$300, respectively.

Nonetheless, it appears that these estates were significantly smaller than men’s 
estates. Among the ten men’s estate files examined in which widows requested 
an allowance out of their husband’s personal estates, eight were intestate. Of 
these eight, six were appraised at a value over $1,000. One was appraised at 
almost $20,000. Both of the testate estates were very large. While this is cer
tainly not a random sampling of men’s estates, the vastness of the difference 
between the values of these estates and their female counterparts gives rise to 
the thesis that women were writing wills in situations where men would not 
have done so. The detailed disposition of small items such as clothing, furni
ture, and housewares in a large number of the women’s wills in both Dukes 
County and Baltimore also supports the thesis that women were taking special 
care with the disposition of their assets.

An array of other data confirms that even if women were not consciously 
exercising control more frequently as the century progressed, men were be
coming more willing to let them. Evidence of two sorts is available. First, data 
on the gender of beneficiaries demonstrate that both male and female wills 
tended to favor women as primary beneficiaries. Second, use of the equitable 
estate for married women grew over time and changed in form to permit mar
ried women greater dispositional authority.

One of the more fascinating findings of the study, as illustrated by Tables 9 
and 10, is that both men and women tended to dispose of property to women 
rather than to men. The data gathered preclude the argument that women’s 
preference to repose assets with women was more pronounced than men’s pref
erence to do the same thing. The primary beneficiary of each will was usually 
very clear. When there was doubt about a particular will, but all the possibili
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ties were of one sex, the primary beneficiary was tabulated in the “other” cate
gory for that gender. When it was not clear whether one sex or another was 
the primary beneficiary, the will was labeled as “mixed.”68 69 The years represent 
the year of probate, which was not always the year in which the will was writ
ten. These two tables show that both men and women favored women as pri
mary beneficiaries in their wills and that this trend, at least in Baltimore, 
increased over time.

68. The few cases where it was not possible to make any conclusion or the cases where the will could 
not be found have not been included in the tables.

69. One of these wills involved charity as the primary beneficiary.

Table 9: Primary Beneficiaries of Women’s Wills

Primary
Beneficiaries

Dukes 
County 

(all years)

Baltimore:
1810 and

1825 1840 1846
Females: Daughter 7 5 11 8

Mother 2 0 1 3
Sister 3 3 3 6
Other 3 4 4 8
Total 15(50%) 12(43%) 19(49%) 25(53%)

Males: Son 4 2 6 2
Nephew 3 1 0 3
Other 3 4 3 4
Total 10(33%) 7(25%) 9(23%) 9(19%)

Mixed: Children 2 6 4 5
Other 3 3 7 969

Total 5(17%) 9(32%) 11(28%) 13(28%)
Total Wills 30(100%) 28(100%) 39(100%) 47(100%)
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Table 10: Primary Beneficiaries of Men’s Wills (Baltimore)70

Total 1810 and 1840 and
Primary Male 1825 1846
Beneficiaries Wills Wills Wills

Female: Wife 6 0 6
Wife, then daughters 5 0 5
Daughter 3 2 1
Other female 5 4 1
Total 19(58%) 6(46%) 13(65%)

Male: Other male 2 2 0
Total 2(6%) 2(15%) 0(0%)

Mixed: Wife, then children 4 2 2
Children 3 1 2
Other mixed 5 2 3
Total 12(36%) 5(38%) 7(35%)
Total Wills 33(100%) 13(100%) 20(100%)

Of even greater importance than beneficiary trends, the wills demonstrate that 
testators of both genders began to grant female beneficiaries, and more impor
tantly, married female beneficiaries, greater control over the ultimate disposi
tion of their assets. While studies of wills have suggested that wealthy men of 
the early nineteenth century tended to will assets to women in life estates or 
other forms that would insulate the property from creditors or from present or 
future husbands,70 71 the Baltimore data demonstrates that trend may have di
minished by mid-century. None of the thirteen men’s wills probated in 1810 
or 1825 named a wife as the sole primary beneficiary. Of the twenty 1840 and 
1846 wills, six named a wife as primary beneficiary72 and four more provided 
for interests in a wife, followed by grants to daughters. Furthermore, the wills 
confirm that the equitable estate became an increasingly preferred device as 
the century progressed. This was true for both men’s and women’s wills, al
though the male sample is small. Table 11 shows the percentage of wills that 
either created a trust with a woman as a beneficiary, or used sole and separate 
estate language in a grant to a woman, or combined both devices.

70. The Baltimore male sample included 3 wills from 1810, and 10 each from 1825, 1840, and 1846. 
The sample was gathered by turning the microfilm crank 10 times and stopping at the next male will.

71. L. Friedman, supra note 22, at 220-21.
72 Five of the six were straightforward grants to wives. The other had a restriction if the widow 

remarried.
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Table 11: Use of Separate Estate—Baltimore

Year of
Probate

Female
Wills 
With 

Separate
Estate

Male Wills 
With 

Separate 
Estates

1810 and 1825 14%(4/29) 8% (1/13)
1840 15% (6/41)
1846 25% (12/48) 25% (5/20)73

This trend is further confirmed by data on use of deeds creating separate 
equitable estates in Baltimore. A search of deed indices was made for January 
to June, 1810, 1825, and 1840. This search, as seen in Table 12, revealed that 
the appearance of separate estate trust deeds increased at a rate just a bit lower 
than women’s wills.

Number of

Table 12: Wills & Trust Deeds for Selected Years—Baltimore

Year
Number of 

Women’s Wills
Separate Estate 

Deeds
1810 13 8
1825 19 11
1840 46 17

Analysis of these deeds also reveals that the later instruments gave married 
women more dispositional authority more frequently (see Table 13).

Table 13: Trust Deed Dispositional Authority—Baltimore

Limited
Year of Full Disposal Disposal 

Instrument Authority Authority
1810 4 1
1825 4 2
1840 11 4

Life Estate With
Designated 
Remainders

3
5
2

The limitations on dispositional authority varied substantially from instru
ment to instrument. Among the limitations were a spousal consent require
ment, designation of a class from whom grantees must be selected, and grant 
of either sale or will capacity but not both. If the 1810 and 1825 instruments 
are combined, fifty-eight percent (11/19) of the women obtained some disposi-

73 This entry covers both 1840 and 1846. 
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tional authority. Eighty-eight percent (15/17) of the 1840 instruments pro
vided some powers of disposal to women.

Because married women rarely wrote wills in the early nineteenth century, 
use of will data alone to tabulate the rates at which women disposed of prop
erty at death is artificially low if nontestamentary methods of transfer were 
available to wives. Trust instruments granting disposal authority were just 
such a substitute for testation. Combining the trust deed data for 1825 and 
1840 with the will data produces the intriguing, but tentative, conclusion that 
by 1840 the effective will-writing rate for women rose to the same level as for 
men. If we assume that the number of trust deeds found for the January to 
June periods of 1825 and 1840 represents exactly half of the rate for each year, 
then the following table results:

Table 14: Will/Trust Deed Rates74

Male
Male Female Trust Wills Female Wills
Wills Wills Deeds Baltimore as % And Trust
Per Per Per City Adult of Deeds as %

Year Year Year Year Deaths Deaths of Deaths

1825 95 19 12 772 12.3 4.0
1840 71 46 30 932 7.6 8.2

The column for Trust Deeds Per Year includes only deeds giving women 
some dispositional authority; the other deeds involve no substitute for testa
mentary capacity. Similarly, the final column adds wills to trust deeds grant
ing some dispositional authority. Use of death rates is an artificial device for 
measuring trust deed rates, and the use of only a two-year sample renders the 
results tentative at best. At a minimum it is fair to suggest that by 1840 mar
ried women in Baltimore had obtained significantly more authority to dispose 
of assets at death than had previously been the case. It may be that the will
writing rate for men fell in part because women were being substituted as tes
tamentary actors.

The Baltimore trust deed data also confirms the availability of equity as a 
means of limiting the impact of common law restrictions on married women. 
While virtually no married women’s wills were found in either Dukes County 
or Baltimore (see Tables 15 and 16),74 75 the testamentary capacity of married 
women did not necessarily remain unchanged between 1800 and 1850.

74. Remember that the will rates in this table are not real since the death base includes all adults in 
the city and the will and trust deed rates include both the city and the county. Death rates are taken 
from the same source as Table 4, supra.

75 In Tables 15 and 16 the columns labelled “probably widow or single" involve wills where the 
circumstances strongly suggested the woman’s status, but the status was not stated explicitly. For exam
ple, a woman who willed property to her mother, and had the same last name as her mother was almost 
surely a single woman.
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Table 15: Marital Status of Female Testators—Dukes County

Decade 
of

Probate
Widow or

Single
Probably

Widow or Single Married Unclear
1801-1810 1 0 0 0
1811-1820 0 0 1 1
1821-1830 7 1 1 1
1831-1840 7 2 0 3
1841-1850 9 3 0 1

Table 16: Marital Status of Female Testators—Baltimore

Year of 
Probate

Widow or
Single

Probably
Widow or Single Married Unclear

1810 6 2 1 4
1825 8 7 0 4
1840 15 14 2 15
1846 21 18 2 7

e. conclusion

The post-1820 appearance of women’s wills, the growth in use of the equita
ble separate estate in wills by both male and female testators, and the increase 
in use of trust deeds with disposal powers indicates that some growth occurred 
in the ability or propensity of Maryland’s women to dispose of property. This 
growth, however, occurred within very narrow bounds. The rate at which wo
men’s will-writing increased only kept pace with population growth; the pro
portion of wills written by women increased only because Baltimore men 
wrote fewer wills as the nineteenth century progressed. Married women’s dis
positional authority was constrained by the wishes of their grantors. The use 
of trust deeds with dispositional powers, if thought of as substitutes for wills, 
may push the women’s “will-writing” rate to the level of the men's rate, but 
these instruments were inherently creatures of male draftsmen. All this sug
gests that small changes were occurring. Because women were probably not 
wealthier in relation to men in 1850 than they were in 1800,76 there may have 
been a slow trend toward giving women dispositional authority over property 
at the expense of some fathers, husbands, and trustees.

76. General historical information suggests that women’s proportion of wealth did not rise in the first 
half of the 19th century. Compare A. Jones, supra note 14, at 39 with L. Soltow. supra note 15. at 200 
n.12. A complete investigation of the reasons for the different will-writing rates of Baltimore men and 
women is necessary, but is beyond the scope of the present study. If men of lesser wealth tended to stop 
writing wills over time and women of similar or growing wealth began appearing as will-writers, per
haps some rewriting of known history would be possible. If the numbers in Table 8, supra, hold up 
with larger samples, some interesting conclusions could be drawn, especially since the 1840’s was a time 
of deflation. See generally A. Cole, Wholesale Commodity Prices in the United States: 1700- 
1861 (1938). On the other hand, whaling produced a great deal of wealth in Dukes County during this 
period. The increase in women’s wealth, if any, may simply reflect community trends.
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The results of this study confirm that research into the actual use of wills, 
trusts, and other forms of control over property will reveal a great deal about 
social patterns and customs prior to the adoption of married women’s acts. 
But the varied reception given equity in America requires caution in drawing 
general conclusions from any single piece of research. Two other studies of 
early nineteenth-century documents, which reached somewhat different con
clusions than this study, suggest an agenda for further work.

Marylynn Salmon, in her study of marriage settlements in South Carolina,77 
found that between 1730 and 1830 control of marriage settlement property by 
men remained fairly constant, control by women fell, and control by couples 
rose.78 Authority, she found, moved from women alone toward joint manage
ment by husbands and wives. Salmon, pointing to Mary Beth Norton’s con
clusion that women’s participation in family governance increased in the 
decades surrounding the turn of the nineteenth century,79 suggested that the 
changes in control arose because women needed less autonomy as they “exer
cised more authority over the general fund of family property.”80 Salmon also 
found that descent of settlement property to children increased over time, 
while control of descent by women declined.81 She tentatively concluded that 
marriage settlement form became more standardized by the nineteenth cen
tury, and that the standardized children descent provisions were accepted be
cause wives had become more secure about their financial autonomy while 
alive and generally desired their children to have their property at death.82

77. Salmon, South Carolina, supra note 4, at 668.
78. Id. at 668-72
79. M. Norton, supra note 2.
80. Salmon, South Carolina, supra note 4, at 669.
81. Id. at 677-79.
82. Id. at 677. \
83. Id. at 672.

Both Salmon’s overall finding that control of marriage settlement property 
in South Carolina became more egalitarian by 1830 and my conclusion that 
women may have gained authority over property at the expense of some men 
are consistent with Norton’s thesis that women’s role in family decisionmaking 
grew in importance between 1750 and 1830. But Salmon’s twist that control by 
couples replaced control by women is different from my suggestion that con
trol by women replaced control by men. In part this may be due to the differ
ent ways the data were gathered. Salmon looked at changes in the form of 
marriage settlements over time. I was interested as much in the rates at which 
women participated in the property transaction process as in the authority of 
women to dispose of trust assets. Insofar as our reviews of trust instruments 
alone are concerned, our results may turn out to be consistent. A larger Mary
land sample of trusts may change my results. Salmon’s look at a century of 
documents may have caught a long trend, while my look at half a century may 
mirror the last half of Salmon’s data. Looking only at the South Carolina 
marriage settlements from 1800 to 1830, Salmon does appear to have found a 
slight increase in control by women and couples, and a slight decline in control 
by men.83 In addition, my tentative conclusion that women may have replaced 
some men as actors in the property system arises from a look at combined 
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patterns in both wills and equity instruments, rather than equity instruments 
alone. Further research on the rates in which women participated in all sorts 
of transactions, in addition to the forms of these transaction, is needed before 
solid conclusions may be reached about the status of women just prior to the 
adoption of married women’s acts.

It is also possible that the studies display significant differences in the use of 
equity between the Deep South and the more industrialized border areas. It is 
logical to hypothesize that further research into Southern and border state eq
uity documents will provide clues about why Southern states tended to adopt 
the first wave of married women’s acts insulating wives’ property from hus
bands’ creditors, but spurned many other reforms adopted in the North after 
1850, while some border jurisdictions moved quickly to revamp most major 
common law coverture rules.84 If Southern equity documents show that the 
role of women was reduced prior to the era of married women’s acts, and that 
married women’s acts were adopted in bad economic times to solidify a fairly 
narrow role of married women in equitable separate estates, one would expect 
that further legislation to enlarge married women’s autonomous role in the 
family would not readily be adopted. If border state documents confirm that 
women were seen more as autonomous persons in a marriage than as sub
servient financial partners, one would expect a somewhat different legislative 
response.

84. See infra notes 204-11 and accompanying text (discussing the first wave of acts insulating wives' 
property); see also infra notes 260-73 and accompanying text (discussing reason for and extent of 
reforms).

85. N. Basch, supra note 1, at 100-12.
86. Id. at 101-03.
87. Id. at 101, 105.
88. Id. at 108.
89. Id. at 73.
90. See id. at 70-100 (reviewing cases).
91. Salmon, South Carolina, supra note 4.

The only published study of Northeastern documents from the early nine
teenth century raises as many questions as it answers. Norma Basch, in her 
study of New York married women’s legislation,85 undertook a small study of 
wills in Westchester County. Although she sampled only two years of docu
ments, Basch found that there was little change in the content of wills between 
1825 and 1850,86 that sons were favored over daughters,87 and that women 
were usually denied power over the disposition of trust assets or granted only 
interests for life.88 These results conflict somewhat with my Massachusetts re
sults, where women seemed to fare somewhat better. Basch’s work, like mine, 
needs to be replicated with much larger samples. In addition, Basch did not 
focus on the possibility that women fared better in inter vivos trust instruments 
or that participation rates of women in various aspects of property decision
making may have increased, even if the contents of wills did not change.

Trust deeds were certainly used in New York, but the lack of comprehensive 
recording statutes led Basch not to study them except through judicial deci
sions.89 Nonetheless, Basch’s work confirms that the equity jurisprudence in 
New York90 was underlaid with use of trusts in wills at least as early as 1825. 
While there is certainly the possibility, affirmed by other work,91 that North
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eastern jurisdictions with equity traditions operated more conservatively 
before 1850 than Southern or border states, there is now little doubt that once 
the reforming impulses of the abolitionist era struck with full force, many of 
the more rigid impulses of Northern coverture law fell.92 If more complete 
explorations of the terms of Northern trusts confirm Basch’s findings, it may be 
that the great dissonance between the reality of day-to-day property usage and 
the aspirations of women in a quickly industrializing region provided signifi
cant strength to the Northeastern women’s movement after 1850.

92. See infra notes 204-11, 260-73 and accompanying text (detailing reforms).
93. Zainaldin traces the reemergence of conservative English child custody cases in the 1830’s, per

haps encouraged by the heavy use of English cites in the treatises of Kent and Story. Zainaldin, supra 
note 2, at 1059-68. See also Nolan, Sir William Blackstone and the New American Republic: A Study of 
Intellectual Impact, 51 N.Y.U. L. Rev. 731, 759-767 (1976) (discussing the growing influence of Black
stone on legal education in the period).

94 See P Rabkin, supra note 2, at 40-60; Bloomfield, William Sampson and the Codifiers: The Roots 
of American Legal Reform. 1820-1830, 11 Am. J Leg. Hist. 234 (1967); C. Cook, The American 
Codification Movement: Study of Antebellum Legal Reform (1981).

95 See Nolan, supra note 93, at 759-67 (discussing Blackstone’s impact on legal education in early 
America).

96. See C. Cook, supra note 94, at 46-48 (noting that by 1815 sources for American law were quickly 

II. The Adoption of Married Women’s Property Acts

The Baltimore data confirm that the equitable separate estate underwent 
significant development from 1800 to 1850, and that the availability of equity 
to protect married women’s property was known well before married women’s 
acts were adopted. But equity was not the only impetus for reform of married 
women’s property law. Like equity, many of the sources for coverture law 
reform had both English and American roots. The obvious relevance of Eng
lish law makes it easy to underestimate the importance of American legal de
velopments. In this section, I place English law in its proper perspective and 
expose the multiplicity of American legal developments during the first half of 
the nineteenth century that shaped the married women’s acts.

A. THE ENGLISH ROOTS

While Blackstone’s famous 1765 commentaries were the focus of much of 
the nineteenth-century public debate on women’s law, there is remarkably lit
tle legal history scholarship on the influence of Blackstone, or even of English 
law generally, on nineteenth-century American coverture law. There is litera
ture suggesting that English legal materials were more influential in the 1820’s 
and 183O’s than before,93 that along with moral revivals and Jacksonian ideal
ization of the strong male farmer came legal Anglicism, treatise writing, and 
codification movements.94 Legal education, which along with education gen
erally, developed and grew from the 1790’s through 1830, was heavily influ
enced by the treatise writers, English law, and Blackstone.95 Yet these very 
facts make it unlikely that Blackstone became the subject for public debate in 
the 1840’s because contemporary law reflected his eighteenth-century ideas. 
Rather, it is likely that conservative segments of the legal and academic com
munities were searching British treatises for precision in an era of multiplying 
sources for legal rules.96 Blackstone’s writings were easily understood both by 
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men reading to become lawyers in a culture loosening the constraints on entry 
into the legal profession97 and by women publicly criticizing the extant order.

proliferating). Case reports, statutes, and books were emerging in a nation with more than twenty 
states. Doctrinal and theoretical diversity was becoming commonplace. Uncertainty over legal norms 
was becoming a real concern for many.

97. Id. at 158-60, 172-73. See also L. Friedman, supra note 22, at 276-78.
98. The 1803 St. George Tucker edition of Blackstone’s Commentaries was the most prominent 

of the early American editions of the 1765 English treatise. Chapter XV, part III, on the law of hus
band and wife, at 441-45, is the section most often chastised. There Blackstone writes that “the very 
being or legal existence of the woman is suspended during the marriage, or at least is incorporated and 
consolidated into that of the husband; under whose wing, protection and cover, she performs 
everything.”

99. Divorce is an enormous area all by itself. I have chosen largely to pass by this area for now 
because so little good work has been done and the task is so enormous. Blake, supra note 2, does make 
it clear that divorce was an early and important area where the colonies differed notably from England. 
But the lack of work on the economics of divorce—the relative positions of men and women before, 
during, and after marriage—makes it very difficult to evaluate the importance of the growth of divorce 
between 1780 and 1840. If the major thesis of this article is correct, one should find reforms between 
1800 and 1850 that provided divorced women slightly greater rights to property or money upon divorce. 
This would occur not because of any modern notions about protecting women, but to protect increasing 
numbers of children coming into the custody of women and to prevent women on the edge of poverty 
from becoming public charges.

100. Holdsworth writes that by 1750 property could be set aside in a separate estate or disposed of by 
a married woman by will or gift without a husband’s consent. 12 W. Holdsworth, A History of 
English Law 275-76 (1938 & photo, reprint 1966).

101. 12 W. Holdsworth, supra note 100, at 325-26.
102. There is a fairly large body of literature on the reception of English law. Among the more 

interesting items suggesting the diffuse nature of America’s reception of English law are G. Haskins, 
Law & Authority in Early Massachusetts 113-40 (1960); M. Horwitz, supra note 51, at 3-30; D. 
Konig, Law and Society in Puritan Masschusetts: Essex County 1629-1692 3-63 (1979); W. 

For a number of reasons, Blackstone’s vision of reality98 is a less than satis
factory basis for measuring the influence of English coverture law. First, Eng
lish law changed between the time Blackstone wrote and the opening decades 
of the nineteenth century. Second, by 1800 important differences between 
American and English law existed in conveyancing, dower, intestate succes
sion. equity, and divorce.99 Third, the overall impact of English law on cover
ture developments was diffuse. So many other influences were at work during 
the early nineteenth century that English law was only one of numerous fac
tors. Well before married women’s legislation appeared, American law wit
nessed the arrival of the codification and treatise movements, the rise and 
incipient decline of legislative private bills, and the appearance of efforts to 
merge law and equity. To ignore these and other legal developments by focus
ing on Blackstone’s version of our English heritage is to miss the peculiarly 
American context of married women’s property legislation.

1. Change in English Coverture Law
Blackstone wrote his Commentaries while the separate equitable estate of a 

married woman was reaching maturity in English chancery courts.100 Deci
sions rendered in the late eighteenth century both subjected a wife’s separate 
property to her debts, and narrowly construed dispositional powers in trust 
instruments to avoid overreaching by husbands.101 The failure of much mod
ern scholarship to note the changes in English law during the very era in which 
America began seriously to reconsider the legal status of women is quite re
markable.102 Many have written of English law as if it were monolithic and 
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unchanging.103 Holdsworth notes that English law on married women changed 
substantially during the seventeenth and eighteenth centuries. The general out
lines of common law coverture rules emerged in the thirteenth century.104 
Upon marriage, the husband gained power and control over his wife’s freehold 
estate for the term of the marriage, or, upon the birth of a child, for the hus
band’s life, and obtained ownership of his wife’s personal property. A wo
man’s ability to contract was suspended upon marriage. Equitable exceptions 
to these rules did not emerge until the late sixteenth century,105 when ante
nuptial contracts and trusts for the separate use of the wife appeared.106 The 
chancery cases also gave wives power to will their separate estates, donate 
them to their husbands, sell them to strangers, and perhaps deal with them by 
contract.107 Though consent of the husband for the establishment of the sepa
rate equitable estate was still necessary,108 equity courts of the late seventeenth 
century began to require an “equity to a settlement” to insure some financial 
safeguards for wives whose husbands sought to make use of assets in a sepa
rate estate.109 This period also saw the emergence of enforceable separation 
agreements, support decrees for wives leaving their marital home due to the 
fault of the husband,110 and cases confirming the ability of married women to 
execute powers.111 Not until the mid-eighteenth century did chancery courts 
take the crucial step of recognizing a separate estate created without the hus
band’s consent.112 In a related development, the courts began to examine dis
positions of a separate estate more carefully to avoid coercion by husbands.113 
The separate estate became subject to the debts of married women by the end 
of the eighteenth century.114

Nelson, Americanization of the Common Law: The Impact of Legal Change on Massachu
setts Society, 1760-1830 1-64 (1975); E. Warbasse, supra note 2. at 3-6; Blume & Brown, supra note 
37; DePauw, Women and the Law: The Colonial Period, 6 Human Rights 107 (1977); Nolan, supra 
note 93; Note, The Tennessee County Courts Under the North Carolina and Territorial Governments: The 
Davidson County Court of Pleas and Quarter Sessions, ¡783-1796, as a Case Study, 32 Vand. L Rev. 
349 (1979) (hereinafter Note, Tennessee County Courts], Goebel. Ex Parte Clio. 54 Colum. L Rev. 450- 
59 (1954) (reviewing O. Crosskey, Politics and the Constitution in the History of the United 
States (1953)).

103. Authors often speak of the common law without reference to its modification over time. See, 
eg., R. Morris, supra note 21, at 128, 155, 164, 166, 173, 185, 195, 197; P. Rabkin. supra note 2, at 19- 
22; L. Kerber, supra note 2, at 139-41.

104. 3 W. Holdsworth, A History of English Law 520-33, 541-43 (1908 & photo, reprint 1966).
105. 4 W. Holdsworth, A History of English Law 428-29 (2d ed. 1937).
106. 5 W. Holdsworth, A History of English Law 310-15 (1924).
107. Id. at 315.
108. 6 W. Holdsworth, A History of English Law 645 (2d ed. 1937 & photo, reprint 1966).
109. Id.
110. Id. at 646.
111. 7 W. Holdsworth, supra note 108, at 180-81.
112. 12 W. Holdsworth, supra note 100, at 275-76. See also P. Rabkin, supra note 2, at 81. 

Rabkin notes that chancery development gradually permitted fathers to guarantee that the property 
they passed on to their daughters would be free from the clutches of untrustworthy husbands, it was to 
protect daughters, Rabkin argues, more than to free wives that the chancery acted. Id.

113. 12 W. Holdsworth, supra note 100, at 276, 324-26.
114. Id. at 325.
115. 3 W. Holdsworth, supra note 104, at 193.

Dower also changed dramatically from its fifteenth-century roots.115 By the 
fifteenth century the one-third share was established, and it was clear that 
dower could be avoided if land was sold by means of a fine and the wife was 
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examined separately by the court.116 Even at this early date, other devices for 
avoiding dower had emerged, including the use of jointures and premarital 
settlements providing for life estates in the husband’s lands at his death.117 
The development of jointure led to the already mentioned development of 
ante-nuptial contracts and trusts for the separate use of the wife. By the mid
dle of the eighteenth century, it was clear that equitable estates were free of 
dower.118 While the lack of dower at equity was reversed by statute in 1833, 
the same act provided for dower only in lands actually held at death by the 
husband.119 Thus, the English rules governing both dower and coverture at 
equity underwent significant changes from the time America was first colo
nized in the early seventeenth century through the turn of the nineteenth 
century.

116. Id. at 193.
117. Id. at 196.
118. Id. at 196-97.
119. Id. at 197.
120. 1 J. Powell, Essay Upon the Law of Contracts and Agreements 75-77 (1790).
121. See id. at 77-93; C. Fifoot, Lord Mansfield 217-18 (1936); 1 W. Evans, A General View 

of the Decisions of Lord Mansfield 99-110 (1803); Ringstead v. Lady Lanesborough. 99 Eng. Rep. 
610, 3 Douglas 197 (1783); Corbett v. Poelnitz, 99 Eng. Rep. 940, I Term Rep. 5 (1785); Marshall v. 
Rutton, 101 Eng. Rep. 1538, 8 Term Rep. 545 (1800).

122. 99 Eng. Rep. 940, 1 Term Rep. 5 (1785).
123. Id. at 945, 1 Term Rep. at 8.
124. Marshall v. Rutton, 101 Eng. Rep. 1538, 8 Term Rep. 545 (1800).
125. See J. Powell, supra note 120, at 77-93. In the most widely-circulated American edition of 

Blackstone’s Commentaries, that of St. George Tucker issued in 1803, there are a number of notes 
critical of the Blackstone version of coverture. Blackstone’s Commentaries 441-45 (S.G. Tucker ed. 
1803). Some of these notes are reprints of those penned by Edward Christian, who had edited an 
earlier English edition of the Commentaries. Tucker added a few references, including one to Corbett v. 
Poelnitz. Id. at 943. See also Nolan, supra note 93, at 736-37.

126. 99 Eng. Rep. at 942, 1 Term Rep. at 8.
127. Id. at 943, 1 Term Rep. at 9.
128. Though Mansfield apparently was not well-received in America after the Revolutionary War, 

Coverture doctrines at law were also under stress in the same period. For 
some time before the turn of the eighteenth century, it was clear that married 
women divorced from bed and board, abandoned by their husbands, or left 
behind after their husband’s banishment from the realm could act as single 
women.120 During the eighteenth century, cases arose where women, living 
apart on separate maintenance provided by their husbands after a marital sep
aration, pled coverture as a defense to actions by their creditors.121 Lord 
Mansfield, confronted with such a dispute in Corbett v. Poelnitz'12 in 1785, 
took the opportunity gently to criticize the extant coverture rules at law, and to 
bind the separately maintained wife to her contract as if she were a feme
sole.123 Though the case was overruled after Mansfield left the King’s 
Bench,124 it is clear from the judicial turmoil and the commentary of the day 
that the less central portions of the coverture rules were under attack even at 
law.125 Mansfield’s opinion in Corbett spoke of “new customs and new man
ners”126 and noted the growing prevalence of deeds under which a married 
woman assumed the appearance of a feme-sole.127 Mansfield’s general 
penchant for liberalizing rules of commercial transactions meshed neatly with 
his attempt to reform coverture rules as they applied to married women acting 
independently in the business world.128
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Another indication of the pressure Mansfield must have felt is revealed by 
cases on the custom of London, confirmed by the courts of law beginning at 
the end of the sixteenth century and continuing through the eighteenth cen
tury.129 According to the custom, women could sue and be sued on debts aris
ing out of trade in which their husbands did not intermeddle. While the cases 
do not reveal whether the custom was more heavily used in Mansfield’s time 
than in prior centuries, one would certainly hypothesize that it, or some substi
tute, was.130 The growth, if any, in the wealth and commercial activity of the 
wives of London131 may have imposed pressures on both the coverture rules at 
law and on the equitable notion of the separate estate. It is quite possible that 
use of the custom declined rapidly in the late eighteenth century once equity 
had affirmed the ability of women to use separate estates free of their hus
bands’ control.

see Goebel, supra note 102, at 455-56; M. Horwitz, supra note 51, at 18, his work was better known 
and perhaps more influential by the time of Kent and the beginnings of the treatise movement in the 
United States. See 2 J. Kent, supra note 43, at 133-36; M Horwitz, supra note 51, at 257-58; L. 
Friedman, supra note 22, at 95.

129. Chamberlain v. Throp, 74 Eng. Rep. 121, 1 Leonard 130 (31 Eliz., 1589-1590); Bowett v. Lang
ham, 124 Eng. Rep. 299, Hetley 9 (3 Car., 1628-1629); Langham against the wife of John Bewett, 79 
Eng. Rep. 661, Croke Car. 68 (3 Car., 1628-1629); Barns v. Barns, 90 Eng. Rep. 32. Skinner 66 (34 Car. 
2. 1683-1684); Fabian v. Plant. 89 Eng. Rep. 525, 1 Shower, K.B. 183 (3 W & M , 1690-1691); Anony
mous, 88 Eng. Rep 1549, 12 Modem 603 (13 Will. 3, 1702-1703); Mrs. Pool's Case, 88 Eng. Rep. 1021. 
11 Modem 253 (8 Anne, 1710-1711); Caudell v. Shaw, 100 Eng. Rep. 1065, 4 Term Rep. 361 (1791).

130. The frequency of reported cases in Viner's Abridgement goes down in the eighteenth century as 
compared with the seventeenth century. Perhaps this is because of the increasing utility of trusts, pow
ers, and other devices to avoid the restrictions of the coverture rules at law. There may have been less 
need to dispute the legitimacy of the custom if other tools were available to women to protect their 
commercial interests.

131. That wives were involved in trade is fairly clear. See M. Georoe, London Life in the 
XVIIIth Century 168-73, 175, 181-85, 195, 198, 202, 207-08, 427-29 (1925). It is not at all clear that 
the same may be said of married women in the United States, since little scholarship exists on the 
commercial role of married women in the early part of the century. Two works by E. Dexter, Colo
nial Women of Affairs; Women in Business and Professions in America Before 1776 (1924) 
[hereinafter E. Dexter, Colonial Women of Affairs] and Career Women of America 1776-1840 
(1950), pay no attention to marital status.

132. See Nolan, supra note 93, at 737 n.38.
133. 2 Blackstone’s Commentaries 445 (S.G. Tucker ed. 1803). The note was written by Edward 

Christian, an Englishman, not Tucker, shortly before Tucker did his work.
134. Id.
135. J. Kent, supra note 43; J. Story, supra note 34.

Changes in English law were well-known in America before 1840. The most 
widely used edition of Blackstone, that edited by Tucker in 1803,132 had some 
significant debunking notes and commentary. Even suffrage for unmarried 
women was implicitly approved in a note saying that women “pay taxes with
out having the liberty of voting for representatives; and indeed there seems at 
present no substantial reason why single women should be denied this privi
lege.”133 “I fear,” the note goes on, “there is little reason to pay compliment to 
our laws for their respect and favour to the female sex.”134 In addition, the 
early American treatises by Kent and Story135 noted many developments, es
pecially at equity, which had flowered in England since Blackstone’s time. My 
archival work certainly confirms this. Furthermore, studies of court and other 
records in frontier areas indicate that some frontier lawyers and judges paid 
lavish attention to English and American precedents in the early nineteenth 
century, and that they had access to a wide array of case reports and treatises 
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within a very short time after the areas were opened for settlement.136 Avail
able treatises included not only the expected volumes, such as Blackstone and 
Kent, but also a number of now obscure American and English books.137 
There is every reason to believe that the influence in America of Blackstone’s 
conservative commentary on coverture law was equally balanced by general 
knowledge of the more liberal equity concepts emerging after the Revolution
ary War. As Nolan has concluded about Blackstone generally, “The Com
mentaries did significantly influence the evolution of American institutions, 
but their influence on each differed in kind and degree. In every case, how
ever, Blackstone’s influence was more oblique and more diffuse than his biog
raphers have claimed.”138

136. Brown, Frontier Justice: Wayne County 1796-1836, 16 Am. J. Leg. Hist. 126 (1972); Blume. 
supra note 35, at 88-95; Note, Tennessee County Courts, supra note 102, at 377-82. These studies looked 
at cases not generally reported by the digest system. But even in early reported opinions, the 
knowledge of chancery developments seems quite up-to-date. See, e.g., Trustees of Methodist Episco
pal Church v. Jaques. 3 Johns. Ch. 77 (N.Y 1817); Franklin v. Creyon, 1 Harp. Eq. 243 (S.C. 1824); 
Trenton Banking Co. v. Woodruff, 2 N.J. Eq. (1 H.W. Green) 1 17 (1838); Porter v. Bank of Rutland, 19 
Vt. 410 (1847).

137. Nolan’s thesis that Blackstone’s influence was somewhat diffuse is lent credence by Brown’s 
work on the Michigan territorial records. See Brown, supra note 136 (suggesting that frontier lawyers 
possessed and used same sources of law as their metropolitan contemporaries).

138. Nolan, supra note 93, at 732.
139. See C. Cook, supra note 94, at 3-45. But even as to the general influence of English law. there 

does appear to be some agreement that legislative differences arose in great profusion. The Northwest 
Ordinance, for example, required the new territory's Governor and judges to adopt statutes previously 
enacted by one or another state “as might be necessary and best suited to the circumstances of the 
district.” Blume & Brown, supra note 37, at 523. See generally Brown, British Statutes in Ameri
can Law: 1776-1836 (1964); Blume, Legislation on the American Frontier, 60 Mich. L. Rev. 317 (1962). 
This provision governed much of the territorial development of the United States, since the Northwest 
Ordinance was extended from time to time to other territories. As a result, territorial statutes tended to 
be eclectic in origin. The tendency for legislatures to copy other statutes has appararenlly been a con
stant in American legal history. See L. Friedman, supra note 22, at 78-81. Even in 17th-century 
Massachusetts the practice occurred, and it was continued in the other Colonies. See Riesenfeld, Law- 
Making and Legislative Precedent in American Legal History, 33 Minn. L. Rev. 103 (1949); Haskins, 
Codification of the Law in Colonial Massachusetts: A Study in Comparative Law, 30 Ind. L.J. I (1954).

140. J. Spruill, supra note 44, at 9-12, 340; R. Morris, supra note 21, at 131; M. Ryan, Woman
hood in America 6-7, 13 (1979). See also the numerous anecdotes of women landowners in E. Dex
ter, Colonial Women of Affairs, supra note 131, at 98-125. Unfortunately, Dexter did not focus 
on the marital status of her subjects or the impact of coverture rules.

141 J. Spruill, supra note 44, at 9-12.
142. See M. Ryan, supra note 140, at 1-40 (discussing roles of women in colonial society).

2. Early Differences Between English and American Coverture Law

Although our legal system was based in very substantial part on English 
models,139 there were enough differences between English and American cov
erture law to suggest that the United States was marching to a significantly 
different drummer by 1800. The earliest settlers were confronted with many 
problems not routinely dealt with by English law. There is evidence that wo
men, sometimes even married women, received land grants in some of the Col
onies.140 While this practice may have been designed to attract women to the 
new Colonies,141 it is also possible that the exigencies of colonial life some
times forced relaxation of the strict roles of husbands and wives.142 There is 
some literature suggesting that early colonial married women did not labor 
under legal restrictions to the extent Blackstone’s commentaries would sug
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gest.143 However significant the initial colonial land grants to women and the 
somewhat looser rules of the earlier colonial era, there is little disagreement 
that the practices were altered and that English law became more influential as 
the Colonies developed. The more traditional English pattern of the hus
band’s dominance certainly governed in most places during the late seven
teenth and the greater part of the eighteenth century.144 Nonetheless, early 
variations in colonial practice and different traditions in colonial administra
tion left opportunities open for novel American practices to develop.

143. R. Morris, supra note 21, at 126-200; Gundersen & Gampel, Married Women’s Legal Status in 
Eighteenth Century New York and Virginia, 39 Wm. & Mary Q. 114 (1982).

144 J. Spruill, supra note 44, at 340-66; L. Kerber, supra note 2. at 119-84.
145. L. Friedman, supra note 22, at 42-49.
146. See, eg., Reinsch, The English Common Law in the Early American Colonies, in 1 Select Es

says in Anglo-American Legal History 367 (1970); L. Friedman, supra note 22. at 15-16, 30-32. 
See generally G. Haskins, supra note 102 (suggesting diffuse nature of America’s acceptance of English 
law); M. Kämmen, Colonial New York: A History 91-94 (1975) (same); Gundersen & Gampel. 
supra note 143 (same).

147. During the earliest years of the colonies, direct English control of American legal development 
was weak at best. 1 R. Powell, supra note 44, at 99-102; see Goebel, King's Law and Local Custom in 
Seventeenth Century New England, 31 Colum. L. Rev. 416 (1931). Only after the Restoration in 1660 
did the Crown begin to exercise more control over its colonial domain. This early period of relative 
freedom in the colonies planted the seed for much of the power exercised by the judicial and legislative 
authorities in the 18th century. See L. Friedman, supra note 22, at 43-45. Of course, some colonies 
developed legal systems from non-English roots because of the early exploration patterns of the Euro
pean powers. M. Kämmen, supra note 146, at 91-94.

148. Goebel, supra note 102, at 466.
149. Goebel's piece is a severe critique of O. Crosskey, Politics and the Constitution in the 

History of the United States (1953).
150. See also G. Haskins, supra note 102, at 113-40.
151. Goebel, supra note 102, at 464.
152. Id. at 464; L. Friedman, supra note 22, at 43. See also M. Horwitz, supra note 51, at 1-30; W. 

Nelson, supra note 102, at 9-10.
153. Goebel, supra note 102, at 465; see also L. Friedman, supra note 22, at 78-81.

These generalizations about married women’s law coincide with the conclu
sions drawn in the general literature on pre-Revolutionary War use of English 
law in the colonies. As the colonies matured, English legal models became 
more important.145 Nonetheless, substantial room was left for independent de
velopment of American legal institutions.146 Even though American legal de
velopments were subjected to appellate review by the Privy Council during 
much of the colonial era,147 it is likely that such review was used only to pro
tect the Crown’s power to direct colonial legal institutions and to promote the 
economic interests of Great Britain.148 As Goebel notes,149 the Colonies, lack
ing the centralized institutions of the English chancery system, adopted partic
ularized procedural formats from their earliest days.150 The diffuse system 
gave significantly more control to judges than in England.151 Furthermore, the 
diverse needs of the Colonies, and the ability of the settlers to adopt their own 
legislation, naturally led to deviations from English common law practice. 
Much of the new law avoided Privy Council censure.152 Finally, Goebel notes 
that the colonists generally acted as if they had the authority to decide which 
English statutes were applicable to their territory.153

By the end of the colonial era, therefore, the American legal system was 
peppered with localized procedural systems and variegated lines of cases and 
statutes. Judges and legislators alike considered themselves to be repositories 
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of substantial legal authority. Similarly, the post-war process of deciding 
which segments of colonial legal institutions were to be left intact gave a great 
deal of discretion to judges, and statutes were received if local demands war
ranted. The problem for revolutionary era courts was to keep legal systems 
operating, rather than to simply reject, or accept, English law.154

Modern legal historians studying coverture are now recognizing that post
war judicial and legislative decisions on the applicability of English law in the 
state, territorial, and federal systems were not uniform.155 An array of recep-

154. Goebel, supra note 102, at 467-68. Although Horwitz is more sympathetic than Goebel to the 
idea that natural law concepts motivated much of the legal community’s actions in the 18th century, the 
factual predicate for his theory is similar to Goebel's. Compare Goebel, supra note 102, at 456-57, with 
M. Horwitz, supra note 51. at 7-9. See also W. Nelson, supra note 102, at 13-35. Horwitz, like 
Morris, supra note 21, is subject to the criticism that he makes very broad generalizations from scattered 
evidence. Nonetheless, his generalizations are useful categories even if only as a starting point for mea
surement. Horwitz argues that Revolutionary War era lawyers had great respect for the common law 
system, despite colonial deviations from English rules of law. See also L. Friedman, supra note 22, at 
95-96. Precedent was important in the formation of norms that generally governed the human condi
tion. M. Horwitz, supra note 51, at 4-5. While common law was equated with the divination of 
customary practice and natural law, id. at 7-8, statutes were perceived as man-made instruments of the 
Crown. While the colonists felt entitled to the common law system, if not its results, id. at 8, they felt 
free to alter English statutes. As a result, both judges pronouncing the common law and legislators 
enacting statutes ignored English solutions when necessary. Not until well after the Revolution did 
reactions set in decrying the diversity of judge-made law, id. at 18, and seeking the general unification 
and codification of legal norms, id. at 9-30, 253-56. The treatise tradition, which grew vigorously in the 
United States after 1820, also undertook to rationalize the diverse case law. The trend began with 
Kent's Commentaries in 1827 and Story’s Commentaries on Equity in 1836. But before the reac
tion, judges were emboldened to decide cases by reference to perceived public policy needs. M. Hor
witz. supra note 51, at 30, and legislatures felt free to adopt far-ranging alterations in English law. L. 
Friedman, supra note 22, at 97-100 By the turn of the 19th century, Horwitz argues, legal thought had 
moved from natural law to law as an instrument of social policy.

155. The best of the recent articles on variations during the colonial era is Salmon, The Legal Status 
of Women in Early America: A Reappraisal, 1 Law & Hist. Rev. 1 (1983). Salmon argues that modem 
legal historians may not with confidence rely on the general conclusions of an earlier generation of 
historians, including Morris. Beard, Dexter, and Bensen. Johnston opened the recent law journal de
bates on many of the questions taken up in this paper. Johnston, Sex and Property: The Common Law 
Tradition, the Law School Curriculum and Developments Toward Equality, 47 N.Y.U. L. Rev. 1033 
(1972). His cites to R. Morris supra note 21, suggest the difficulty Johnston had in deciphering the 
reception of English law in a culture as diverse as early America’s. Even though chapter III of Morris’ 
book has been aptly applauded as a path-breaking work, it is most certainly flawed. See M. Salmon, 
supra note 2, at 18-21. Morris drew a generally optimistic conclusion about the improved colonial 
status of women by noting a number of scattered examples of exceptions to the general English prac
tice. Although these examples are very useful and interesting, they do not arise out of the intense 
cultural analysis necessary to support Morris’ overall conclusion. See Goebel, supra note 147, at 416 
n.3. Indeed, Morris was at times wrong in suggesting that his examples were exceptional and different 
from English practice. For example. Morris notes that a Mistress Margarett Brent acted as Maryland 
Governor Calvert’s executor beginning in 1647. R. Morris, supra note 21, at 132-33. This is said to be 
an example of a woman acting as an attorney. But women were acting as executors of estates in Eng
land for some time before 1647. 3 W. Holdsworth, supra note 104, at 528, 544; 7 W Holdsworth, 
supra note 108, at 180. Similarly, in an effort to make American commercial practice seem more open 
to women, Morris dismisses the English feme-sole trader status “merely as a local custom in some of the 
commercial boroughs,” citing 3 W Holdsworth, supra note 104, at 525. But the period Holdsworth 
described was much earlier than the 17th century. Morris also ignores other available material on 
feme-sole trader status in England. See infra notes 183-96 and accompanying text. The custom of 
London can hardly be so easily dismissed. It is also not clear that Dexter’s books, Colonial Women 
of Affairs: Women in Business and Professions in America Before 1776 (1924) and Career 
Women of America 1776-1840 (1950) portray any different picture than that of London given by M 
George in chapter IV of London Life in the XVII Century (1925). The colonies may have been 
more open to businesswomen than England, but Morris fails to make a case for that view. Morris also 
suggests that ante-nuptial contracts calling for husbands to dispose of assets by will to their wives were 
not clearly enforceable in England in4he 17th century, while they were in the Colonies. R. Morris, 
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tion statutes was passed in the late eighteenth and early nineteenth centuries, 
and they differed in the era of English common law to be followed, the accept
ance of equity, and the binding force of statutes.* 156 Reception statutes fre
quently gave courts some discretion to decide which English precedents or 
statutes to apply. In addition, legislatures took upon themselves the task of 
resolving many disputes by passing private bills. In this milieu, pre-war 
changes in coverture-related legal norms were unlikely to be impeded by Eng
lish interests. After the war, there was room for legal institutions to reexamine 
coverture law.

supra note 21, at 135-36. Morris ignores, however, the contemporaneous development of trusts in Eng
land that served the same purposes. 5 W. Holdsworth, supra note 106, at 312-15. Finally, Morris’ 
examples are localized. There is no way to know the depth or breadth of the colonial practice from his 
discussion.

156. Although some American reception statutes referred to specific dates for determination of the 
English common law to be received, almost all the reception statutes allowed local judges discretion in 
deciding when to declare the law to be “received." Even in areas where reception statutes designated a 
specific date, judges were left with discretion to adopt later English case law L. Friedman, supra note 
22, at 97-100. It is therefore predictable that the American legal system absorbed some segments of 
English law and rejected others.

The most comprehensive summary of reception provisions appears to be 1 R. Powell, supra note 44. 
at 72-363. Every state’s situation is discussed. A number of states had time-specific provisions. In 
1776, for example, Virginia adopted a statute providing for reception of "the common law of England, 
and statutes or acts of parliament made in aid of the common law prior to the fourth year of the reign 
of King James the First 1607, and which are of a general nature, not local to that Kingdom." 1 Re
vised Code of the Laws of Virginia 135 (1819). The statutory segment of this provision was signifi
cantly narrowed in 1792 after Jefferson completed a general statutory revision project for the state. 
Blume & Brown, supra note 37, at 480. Massachusetts provided in its first constitution that "All the 
laws which have heretofore been adopted, used, and approved . . and usually practised on the courts 
of law shall still remain and be in full force until altered or repealed by the legislature; such parts only 
excepted as are repugnant to the rights and liberties contained in this constitution." Mass. Const, ch. 
VI. art. VI (1780). While this was later construed broadly to permit discretionary adoption of English 
law. Commonwealth v. Churchill, 2 Mete. 118 (Mass. 1840), it obviously lacked the certitude of Vir
ginia’s code. The Virginia Ordinance of 1776 was adopted by the territorial government of the North
west Territories in 1795. Blume & Brown, supra note 37, at 39. The Northwest Ordinance itself 
provided simply that the territory’s inhabitants should have the "benefits of. . . judicial proceedings 
according to the courts of the common law.” Id.

The statutes frequently left much discretion with courts. In Vermont a fairly typical statute was 
passed providing for reception of common law “not repugnant to the Constitution, or to any acts of the 
legislature of this state.” 1 Vt. 118 (1793). A contemporaneous commentary on this act by the Chief 
Justice of the Vermont Supreme Court noted that circumstances were different in America from Eng
land, that monarchy and aristocracy had been overthrown, and concluded that the reception statute 
should not be read to accept principles “which from the peculiar circumstances of that government, 
exist only in England.” Chipman, A Dissertation on the Act Adopting the Common and Statute Laws of 
England, 1 Vt. 117, 138 (1793).

157. R. Morris, supra note 21, at 69-72; L. Friedman, supra note 22. at 54-57; G. Haskins, supra 
note 102, at 171-73. New York, interestingly enough, was among the later states to alter its conveyance 
rules. See Gundersen & Gampel, supra note 143, at 125-27 (1982); M. Salmon, supra note 2, at 31-37.

158. L. Friedman, supra note 22. at 207-09.
159. Blume, supra note 139, at 326-27.

Development of Conveyance Reforms. From early in the eighteenth cen
tury, simplified documentary systems of land transfer emerged in most, but not 
all, of the Colonies.157 The vast number of land transfers occurring in the 
eighteenth and nineteenth centuries required simple conveyancing methods. 
Warranty and quit claim deeds emerged in easily useable forms early in the 
eighteenth century.158 The Northwest Ordinance provided for transfer of 
property by deed, free of the technical constraints of English common law.159 
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While these provisions were probably inserted in the Ordinance to benefit the 
Ohio Company, which was seeking rights to develop Ohio,160 they had effects 
on coverture rules as well. The use of a fine and recovery to convey a married 
woman's interest in her husband’s land gave way to joint conveyance accom
plished by signature.161 Even though many Colonies, states, and territories re
tained the English practice of approving a land sale only after a married 
woman was separately examined before a judge or magistrate,162 the general 
liberalizing of conveyancing practices had substantial impact.163 While in 
hindsight the ease with which a wife’s dower or other interest in real property 
could be transferred may be viewed as a double-edged sword,164 there is little 
doubt of its importance in early American women’s law.165

160. Id.
161. R Morris, supra note 21, at 147-55; L. Kerber, supra note 2, at 145; 1 J. Bishop, supra note 

27. at 406-10.
162. 1 C. Scribner, A Treatise on the Law of Dower 29-31, 37 (1867) (practice retained in 

Connecticut, New York, and North Carolina); 1 J. Bishop, supra note 27, at 410-15; M. Salmon, supra 
note 2, at 37-83.

163. Dower, for example, was easier to defeat by conveyance than in England, at least at law. See I 
J. Bishop, supra note 27, at 312-15; 2 C. Scribner, supra note 162, at 268-78.

164. The use of separate examinations to protect women from overreaching husbands could act ben
eficially. It could also be an unnecessary hurdle, or could lapse unfairly into informality. See L Ker
ber. supra note 2, at 145; Salmon, supra note 42, at 101-06.

165. Despite the easing of transfer restrictions, the general content of the husband-dominating cover
ture rules certainly continued. Married women’s contracts were still not generally enforced, so 
promises to convey or warranties to guarantee title were frequently unenforceable. Immediate convey
ances without contractual preliminaries were easier.

166. J. Spruill, supra note 44, at 359-60; L. Friedman, supra note 22, at 59, 375-76; L Kerber, 
supra note 2, at 123-32, 146-48; M. Horwitz, supra note 51, at 56-58; R. Morris, supra note 21. at 155- 
64; Salmon, supra note 42, at 106-08. Though not cited by the recent authors, the only significant 19th- 
century American treatise on dower confirms the recent work. See 1 C. Scribner, supra note 162. at 
23-57 (state-by-state review of dower law describing numerous state-by-state differences from English 
law).

167. See generally R. Morris, supra note 21, and J. Spruill, supra note 44 (arguing American 
changes in dower were more favorable to women).

168. See generally L. Kerber, supra note 2; M. Horwitz, supra note 51; L. Friedman, supra note 
22; and Salmon, supra note 42 (arguing American changes in dower were less favorable to women)

169. See 1 C. Scribner, supra note 162, at 23-57; M. Salmon, supra note 2, at 264-98.
170. 1 C. Scribner, supra note 162, at 382-90, 396-417.
171. Id. at 589-601.
172. See Salmon, supra note 42, at 108. Salmon’s judgment that dower was placed in jeopardy by 

18th-century Pennsylvania law may not tell the entire story. Scribner writes:
But the courts of Pennsylvania have not left the widow to the uncertain and precarious 

provision contemplated by the above statute. That enactment being limited to the estate 

Development of Dower. Among the active debates in women’s legal his
tory, that involving reception of English dower may be the most lusty. The 
notion that dower was imported untouched from England is universally 
viewed as untenable.166 The debate concerns whether the American changes 
were more167 or less168 favorable for women than the English law. Scholars on 
both sides of the controversy may be correct. Nineteenth-century scholarship 
indicates that dower was treated more favorably in some parts of the country 
than in others.169 Some Colonies and states awarded dower in equitable es
tates; others did not.170 Some states awarded dower in land held during cover
ture, others only in land held at death.171 Although Pennsylvania law has 
recently been strongly criticized,172 evidence suggests that neighboring Ohio 
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had a lengthy tradition of protecting married women’s dower interests.173 In 
addition, England was limiting the impact of dower during the eighteenth cen
tury. The substantial use of equity practice in England led to very general 
avoidance of dower rules during the reception eras.174 When dower reform 
came before Parliament in 1833, dower was extended to equitable estates, but 
only those actually held by the husband at death.175 Thus, whether American 
law was more or less favorable to women may be impossible to assess with 
certainty.

which the husband held at his death, and in respect of which he died intestate, the courts have 
determined that as to lands which were aliened by him during the coverture without the con
currence of the wife, or which he attempts to dispose of by will to her prejudice, she may take 
her dower as by common law.3 This doctrine is the result of judicial construction, solely, and 
appears to be unsupported by any express law upon the subject. It is now too well established, 
however, by an unbroken current of authority, to admit of serious question or doubt.

While adopting the rule of the common law to the extent just stated as a part of the law of 
Pennsylvania, the courts have gone one step further in behalf of the widow. They have so far 
modified that rule as to give dower in equitable as well as legal estates. In Kelly v. Mahan, it 
was held that dower may be had of a mere improvement claim, and in Shoemaker v. Walker, 
the right of dower in equitable estates was expressly determined. “In Pennsylvania,” said 
Tilghman, Chief Justice, after remarking upon the doctrine of common law, "the usage has 
been more reasonable, and more analogous to the general principles of dower.”

1 C. Scribner, supra note 162, at 410. Scribner’s footnote 3 refers to a line of decisions starting with 
Borland v. Nichols, 12 Pa. (2 Jones) 42 (1849). The intriguing question is whether this case was a shot 
out of the blue or a reflection of more long-standing practice. If the latter turns out to be true, the 18th- 
century dower statutes in Pennsylvania may not be read to be as harsh to women as Salmon suggests. 
Statutes providing widows a right to elect a share of their husbands’ estate were passed on Apr. 8. 1833 
(1833 Pa. Laws 250, § 11) and Apr. 11, 1848 (1848 Pa. Laws 537, § 11).

173. The Northwest Ordinance provided for dower as did later territorial and Ohio state statutes. 
There, in contrast with Pennsylvania, dower was not subject to a husband’s debts. Jointure could be 
waived under a Jan. 19, 1804, statute. Ch. XIV, § 2. 1804 Ohio Acts 34-35. Equitable assets held at 
death became subject to dower under a Feb. 12, 1805, statute. Ch. X, 1805 Ohio Acts § 1. Dower at 
law was not restricted to lands held at death, nor did a wife lose the benefit of the increase in value of 
the land from the date of its sale to the date of assignment to her. Allen v. McCoy, 8 Ohio 418, 466-67 
(1838). For a more complete review of Ohio dower cases see M. Brown, Reception of English Common 
Law and Chancery in Ohio 14-22 (1981) (unpublished paper) (copy on file at Georgetown Law Journal).

174 1 C. Scribner, supra note 162, at 367-68.
175. 3 W, Holdsworth, supra note 104, at 197.
176. 1 C. Scribner, supra note 162, at 31. 38, 44 (New York, Georgia, and New Hampshire).
177. Id. at 31, 40-41 (New York, Rhode Island, and Maryland).
178. See id. at 27, 33, 36-42, 46. 49-50 (Massachusetts. Delaware. North Carolina, Tennessee, Geor

gia. Mississippi, Alabama, Maryland, Vermont, Ohio, and Illinois). See also 2 C. Scribner, supra note 
162, at 413-17. 464-97.

179. Many states passed such statutes in the 1820’s and 183O’s. See infra note 239. But earlier exam
ples of the practice also exist. Kentucky passed a statute in 1797 giving widows the right to elect the 
share of their deceased husbands’ estates they would have received under intestacy. Act of Feb. 24, 
1797. § 24. 1797 Ky. Acts 162. But it is apparent that the practice described in this general enactment 
on wills was in existence well before that. See Trigg’s Administrator v. Daniel, 5 Ky. (2 Bibb) 301 
(1811). Similarly, Maryland's general codification of the law of wills passed in 1798 provided that a 

The early dower statutes exhibit several interesting characteristics. They 
were sometimes passed in acts containing more general conveyancing reforms 
permitting transfer by deed,176 or with provisions for the separate examination 
of married women.177 The link between conveyance reform and dower is also 
illustrated by those statutes that provided widows a right to reject either dower 
or the provisions of their husbands’ legitimate wills in favor of a statutorily 
prescribed share of their deceased husbands’ estates.178 Such statutes were 
passed in some states shortly after the Revolutionary War, and the practice 
existed well before the war in some areas.179 This elective share scheme did 
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not always give widows the right to take a share of the personal estate of their 
husbands prior to the payment of debts. It did, however, provide some in
creased access to wealth while the institution of dower was fading in signifi
cance. In cases where a woman elected to take her statutory share, she usually 
had to waive her dower rights. Thus these statutes also had the effect of re
moving dower as an encumbrance upon lands distributed to persons other 
than widows.180 The same trend is displayed by the late eighteenth- and early 
nineteenth-century growth of statutes permitting or requiring dower to be 
awarded in a single cash sum upon the death of the husband.181 Such release 
of dower rights freed the underlying fee simple of constraints impeding aliena
tion. The perceived need, at least in some Colonies and states, to make land 
transfer as simple and as free of encumbrances as possible sometimes had the 
effect of reducing the scope of protection afforded married women.182

widow could reject her husband’s will in favor of dower and a third of the personal estate. Act of Jan 
20, 1798, ch. 101. 1798 Md. Laws § 15. Here, too, case law suggests that the practice existed long before 
the statute. See Coomes v. Clements, 8 Md. 382, 385 (1821). See also North Carolina: Ch XXXII. 
April 1784 Session; Virginia: Ch. LX, October 1785 Session.

180. M Horwitz, supra note 51, at 56-58, suggests that commercial pressures in early America 
sometimes led to significant changes in dower rules, effectively denying widows access to the increased 
capital values of unimproved land. See also L. Friedman, supra note 22, at 375-76.

181. See 2 C. Scribner, supra note 162, at 612-55. Scribner gives a fairly detailed description of 
developments in Maryland and South Carolina. See id. at 637-46, 646-50.

182. Kerber’s fascinating study of the relation between dower and the treason confiscation acts of the 
Revolutionary War era makes an analogous point. To the extent that the threat of losing dower upon 
going over to enemy territory was used as a device to influence married women’s political loyalities. 
dower was being used for social purposes deemed more important than the economic well-being of 
married women. See L. Kerber, supra note 2, at 123-36.

183. L. Friedman, supra note 22, at 69.
184. Spruill, supra note 44. at 276-313; E. Dexter, Colonial Women of Affairs, supra note 131; 

E. Dexter, Career Women of America 1776-1840 (1950); Gundersen & Gampel, supra note 143, at 
129-33. See also Norton, A Cherished Spirit of Independence: The Life of an Eighteenth Century Boston 
Businesswoman, in Women of America: A History 49 (C. Berkin & M. Norton eds. 1979).

185. South Carolina was the single colony. It is described in J. Spruill, supra note 44. at 362 n.80; 
L. Kerber, supra note 2, at 148-49; 2 J. Bishop, supra note 27, at 418-20. Pennsylvania also had an 
early (1718) feme-sole trader statute, but it was limited to wives of mariners at sea. See 2 J Bishop, 
supra note 27, at 420; J. Kelly, A Treatise on the Law of Contracts of Married Women 504-05 
(1881).

186. See J. Spruill, supra note 44, at 362-65. Equity was received more warmly in the South than in 
the North. See supra notes 33-42 and accompanying text (discussing practice of equity in the states).

Feme-Sole Trading. An interesting contrast to the early developments
in conveyancing and dower law is presented by the general lack of feme-sole 
trader acts in the Colonies. One might hypothesize that any historical trend to 
protect commercial dealing would carry over to permit women to act and be 
held accountable for business contracts. The general colonial acceptance of 
the law merchant183 in the seventeenth and eighteenth centuries suggests that 
the colonies were not oblivious to the needs of trade. It is also clear that some 
women were traders in America.184 How then can the presence of a broad 
feme-sole trader statute in only one colony185 and the delay in development of 
trading rights for married women until late in the nineteenth century be 
explained?

Several hypotheses are plausible. Perhaps married businesswomen used 
trusts or separate estates, especially in the South.186 Northern examples of 
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feme-covert trader trusts may have existed which have not yet been uncov
ered.187 Legislative private bills were used in some jurisdictions to grant wo
men the power to trade, but extensive studies of this activity have not been 
done.188 Other areas that may reveal explanations for the lack of trader stat
utes include the law of agency,189 the use of arbitration,190 and the use of spe
cialized business tribunals for which reported decisions were not generally 
published.191 The most likely explanation, however, is that many of the wo
men operating businesses outside their homes were not married,192 and that 
the few married businesswomen worked with their husbands or subjected 
themselves to the general rule that a wife’s income belonged to her husband.193 
In contrast to the development of the custom of London in England, American 
law simply may not have reflected commercial reality for the few married wo
men involved in business.194

Thus, by 1800 American law had freed land from some of the constraints of 
technical conveyance and dower rules while apparently leaving married wo
men’s business rights constrained by coverture doctrines. The reduction of 
home industry and the rise of a wage system for employed women may have 
meant that there was little need to free them from commercial constraints. 
And certainly trading by a married woman separate from her husband and her 
home was likely to be subject to some public disapproval.195 While the begin-

187. Some feme-sole trader trust cases do exist in the northeast. See North Am. Coal Co. v. Dyett. 7 
Paige Ch. 9 (N.Y. Ch. 1837); Stammers v. Macomb. 10 N.Y. Common L. Rep. (2 Wend.) 454 (1829).

188. See J. Spruill, supra note 44. at 361-62; 2 J. Bishop, supra note 27, at 475-76 (Alabama); M. 
Benson, Women in Eighteenth Century America 241 (1935) (Virginia); L. Kerber, supra note 2, 
at 150-52 (Connecticut). It is intriguing that many states later imposed specific restrictions on passage 
of bills dealing with land transfers of persons under civil disabilities. See C. Binney, supra note 52, at 
143-44.

189. Old American treatises suggest that married women may have been treated as agents of their 
husbands even when the relationship was established by practice and behavior rather than by express 
documents. See J. Story, Commentaries on the Law of Agency 8 (1844); 1 F. Livermore, Trea
tise on the Law of Principal and Agent 28-34 (1818); J. Dunlap, Treatise on the Law of 
Principal and Agent 163-64 (1847). See also M. BENSON.ru/ira note 188. at 240.

190. J. Morse, The Law of Arbitration and Award 26-29 (1872) has a fascinating suggestion 
that businessmen could voluntarily agree to arbitrate with a married woman in the early 19th century.

191. This was certainly a common practice in mercantile England, but there has been no investiga
tion of the phenomenon here.

192. The presence of large numbers of married women in the labor force is a 20th-century phenome
non. At the end of the 19th century, less than 20% of women were in the labor force. About 40% of 
unmarried women, but only five percent of married women, were in the labor force. The number of 
married women in the labor force increased significantly during World War 11, fell a bit after the war. 
and then began a sustained climb. Statistical History, supra note 6, at 133 (table of women’s em
ployment). Today, over half of married women are in the labor force. Statistical Abstract, supra 
note 13, at 402 (table of women’s employment).

193. See 1 J. Bishop, supra note 27, at 140-42.
194. See L Kerber, supra note 2. at 152; Gundersen & Gampel. supra note 143, at 131. An early 

Massachusetts case certainly suggests that absent use of a trust or other device, feme-sole traders oper
ated at some risk. In Russell v. Brooks, 24 Mass. (7 Pick.) 65 (1828), Eleanor Swan operated a fur 
manufacturing business while her husband Joshua visited her on Sundays and lived in adultery with 
another woman The case apparently arose because the husband’s business had become insolvent in 
1819, leaving his estate heavily indebted. The couple had separated in 1815. but had not divorced. The 
court held that money received and notes taken by the wife in her separately operated business prior to 
the 1821 death of her husband were owned by his estate. Id. at 67.

195. Even the most famous of 19th-century women tended to withdraw from public life upon mar
riage and risk censure upon reentry before divorce or widowhood. Biographers are now beginning to 
be quite sensitive to the problems such constraints caused. See generally J. Furnas. Fanny Kemble: 
Leading Lady of the Nineteenth Century Stage (1982). Fumas devotes considerable attention 

BENSON.ru/ira
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nings of reform of land transfer and inheritance rules in order to insure the 
economic viability of surviving widows in the face of dower’s decline was per
fectly compatible with the late eighteenth-century emergence of concern for 
family well-being,* 196 feme-sole trading by married women may have been seen 
as quite another matter.

to the marital controversies of Fanny Kemble, including property disputes, problems with her English 
property trust, and loss of contact with her daughters from the time of her divorce until the daughters 
reached the age of majority.

196. See infra notes 336-39 and accompanying text (discussing Degler’s work on the emergence of 
the American family).

197. There certainly were some early examples of women pressing their male contemporaries for 
significant alterations in gender roles. Among the most famous of these early exchanges is that between 
Abigail and John Adams, Abigail writing to John that “If particular care and attention is not paid to 
the ladies, we are determined to foment a rebellion, and will not hold ourselves bound by any laws in 
which we have no voice or representation.” Abigail Adams to John Adams, Mar. 31, 1777, in Familiar 
Letters of John Adams and his wife, Abigail Adams, During the Revolution 149-50 (C. Ad
ams ed. 1876). The correspondence is reprinted in a readily available documentary history. The Femi
nist Papers 7-15 (A.S. Rossi ed. 1973). Like most women in her day, however, Abigail Adams largely 
kept her ideas private, in letters to her husband and to her friends. See L. Kerber, supra note 2, at 73- 
85. Some English materials were beginning to find their way to these shores, such as Mary Woll
stonecraft’s Vindication of the Rights of Women (1792) and the lectures and pioneering work in 
education of Scotswoman Frances Wright. See E. Flexner, supra note 1, at 27-28. It really was not 

3. Summary

This review of reception resolves a few issues and opens up many more. 
While English law and equity provided substantial impetus to the develop
ment of coverture law in this country, each American jurisdiction developed 
variations from the general pattern. English influence, however, was not the 
most significant barrier to the reform of American coverture law. The more 
liberal aspects of English equity were also influential during the early nine
teenth century. In addition, too many important differences between English 
and American law had appeared by 1800 to conclude that the later reform 
movement was simply a throwing off of colonial remnants. Rather, it appears 
that by 1800 American legal institutions were beginning to grapple with chang
ing family patterns and growing commercial interests. Divorce was growing 
just as romantic companionate marriage emerged. New methods of providing 
surviving spouses and children with means of support were emerging at the 
same time that substantial impediments to transfer of property were being re
moved. The vast difference between married men and women in their job 
patterns and wealth made it easy to legislate separately about their property, 
and to create different systems of control. The very notion of a separate estate 
for married women, which was reaching maturity at the time historians tell us 
that the modern family was emerging, could be expected to grow and take on 
characteristics consistent with the still limited but expanding role of most early 
nineteenth-century married women. The unfolding of these developments is 
the next part of the tale.

b. the married women’s acts

During the 1700’s women rarely publicly expressed dissatisfaction with the 
legal institution of coverture.197 Alterations in legal rules before 1800 were 
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generated more by economic needs than by any widely articulated desires to 
redefine the role of American women.198 By the late 1840’s the nature of the 
debate changed. Legal rules became subjects of public debate, statutes were 
adopted in a number of jurisdictions, movements arose, and controversy 
boiled. What happened? The roots for this change are certainly not limited to 
the need for simplified means of exchanging land. The married women’s acts 
themselves reflect the complexity of developments in the first half of the nine
teenth century.

until the 1830’s, when the Grimke Sisters surfaced, that women’s issues became subjects of widespread 
public debate. See infra note 346 and accompanying text (discussing Grimke Sisters).

198. Though individual petitions were filed with legislatures, see L. Kerber, supra note 2. at 85-99, 
it would be a generation before more organized and overt activity would emerge.

199. The only work noting the existence of the 1835 Arkansas statute is E. Warbasse. supra note 2, at 
159.

200. L. Friedman, supra note 22, at 185. See Brown. Memorandum on the Mississippi Women's Law 
of 1839, 42 Mich. L. Rev. 1110 (1944) (discussing the origin of the Mississippi statute and the debate 
surrounding its passage). In fact. Florida moved well before Mississippi, and as this article later sug
gests. there were a number of other legislative actions which were precursors to the later women’s acts. 
Florida's statute appears to have been the result of a desire to protect marriage arrangements made 
under civil law before the territory became American, since only pre-1824 married women were pro
tected by the legislation W. Cord, A Treatise on the Legal and Equitable Rights of Married 
Women 719 (1861); E. Warbasse, supra note 2, at 77, 163.

201. See infra notes 204-11 and accompanying text (discussing first phase).
202. This legislative phase overlapped with the debt statutes. But the early statutes inevitably needed 

refinement to account for ambiguity, enlarged goals, or hostile judicial reception. For some of the 
separate estate statutes, see infra notes 207, 209, and 263.

203. Massachusetts’act was adopted on May 5, 1855. For other earnings statutes, see infra note 361.
204. Finding this statutory material is difficult unless one has access to the session laws and codes of 

all the states and territories. The session laws are now available on microfiche, but for the benefit of 
readers who are not fortunate enough to have access to such material. 1 have included in the notes that 
follow citations to some of the major 19th century treatises that discuss married women's acts The 
treatises used are J. Bishop, supra note 27; W. Cord, supra note 200; J. Kelly, supra note 185; J. 
Robinson, The Law of Husband and Wife (1890); R Tyler. Commentaries on the Law of 
Infancy and the Law of Coverture (1873). In addition, references to these statutes by E. 
Warbasse. supra note 2. have also been included. On the New York acts, see P Rabkin, supra note 2; 
N. Basch, supra note 1.

According to conventional historical views,199 Mississippi adopted the first 
married women’s property act in 1839.200 In fact, the acts were passed in at 
least three waves, beginning in 1835, and each wave arose for somewhat differ
ent reasons. The first group of statutes, passed almost entirely in the 1840’s, 
dealt primarily with freeing married women’s estates from the debts of their 
husbands.201 By and large these statutes left untouched the traditional marital 
estate and coverture rules. The second wave of legislation, the most frequently 
discussed, established separate estates for married women. These statutes ap
peared over a long period of time beginning in the 1840’s and ending after the 
Civil War.202 The third set of statutes took the important step of protecting 
women’s earnings from the institution of coverture. These laws generally did 
not appear until after the Civil War, although Massachusetts enacted an early 
statute in 18 5 5.203

The first wave of legislation protecting the property of married women from 
the debts of their husbands emerged in a deluge. Almost every state and terri
tory then in existence adopted such legislation.204 While there were a few gen
eral patterns to the enactments, their terminology differed and remarkably 
little verbatim copying occurred. The earliest statute I have found that deals
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directly with marital property and husband’s debts was adopted by the territo
rial legislature in Arkansas in 1835.205 This largely undiscussed piece of legis
lation protected a wife’s property from debts incurred by her husband prior to 
marriage. Only Alabama appears to have borrowed this legal formula.206 
Following Mississippi’s lead in 1839, three other states protected married wo
men’s slaves from their husband’s creditors.207 A number of jurisdictions pro
tected only the real property of married women from debts of their 
husbands.208 Most statutes, however, went further and included both real and 
personal property under the umbrella of protection.209 About half of the legis-

205. Act of Nov. 2. 1835, 1835 Ark. Terr. Laws 34-35; E. Warbasse. supra note 2, at 159
206. In 1846. after a long period of acting by private bill, Alabama adopted an act granting feme-sole 

status to abandoned married women. Act of Jan. 31. 1846. 1845 Ala. Acts 24 (1846). Jurisdiction to 
handle such cases was given to the equity courts in March 1848. The last section of the 1846 act 
protected the property of married women from ante-nuptial debts of the husband This scheme lasted 
only two years. On March 1. 1848, Alabama adopted a separate estate married women’s act. Act of 
Mar. 1, 1848. 1847 Ala. Acts 79 (1848).

207. Mississippi: Act of Feb. 15, 1839, ch. 46. 1839 Miss. Laws 72; 2 J. Bishop, supra note 27, at 535: 
W. Cord, supra note 200, at 722-23; J. Kelly, supra note 185, at 427; E. Warbasse, supra note 2, at 138- 
60. Marvland: Act of Mar. 10, 1843, ch. 293, 1842 Md. Laws 33 (1843); E. Warbasse, supra note 2. at 
155-59. Kentucky: Act of Feb. 23, 1846, ch. 368, 1845 Ky. Acts 42 (1846); 2 J. Bishop, supra note 27. at 
515-16; W Cord, supra note 200, at 603-06; E. Warbasse, supra note 2, at 173. Arkansas: Act of Dec 
8. 1846, 1844 Ark. Acts 38 (1846); 2 J. Bishop, supra note 27, at 478-79; W Cord, supra note 200. at 
731-32; E. Warbasse, supra note 2, at 159-60. The Maryland statute is very similar to Mississippi's. It 
added, however, sections giving married women the right to make a will and to retain up to $1,000 as 
separate property. Arkansas’ statute is also much like Mississippi’s. Kentucky took a separate path, 
merging its slave provisions with others protecting the real property of married women from the debts 
of husbands. The Mississippi, Maryland, and A rkansas statutes also have very general provisions ap
parently creating a separate estate tn married women.

208. The earliest of these statutes was that of Maryland: Act of Mar. 1, 1842, ch. 161, 1841 Md. Laws 
(1842); 2 J Bishop, supra note 27, at 100. Statutes followed in Connecticut: Act of June 10. 1845. ch 
XXXIX, 1845 Conn. Acts 36; 2 J Bishop, supra note 27, at 7; W. Cord, supra note 200, at 736; J 
Kelly, supra note 185, at 336; E. Warbasse, supra note 2, at 191. Iowa: Act of Jan. 2, 1846. ch. 5, 1845 
Iowa Terr Acts 40 (1846); E. Warbasse, supra note 2, at 204-05. Kentucky: Act of Feb. 23, 1846. ch. 
368. 1845 Ky Acts 42 (1846); see supra note 207. Indiana: Act of Jan. 23, 1847, ch. VI. 1846 Ind. Acts 
45 (1847); E. Warbasse. supra note 2. at 205. Vermont: Act of Nov. 15, 1845, No. 37, 1847 Vt. Acts 26 
(1845); J Kelly, supra note 185, at 526; E. Warbasse, supra note 2, at 192. North Carolina: Act of Jan. 
29, 1849, ch. XLL 1848 N.C. Sess. Laws 12 (1849); 2 J. Bishop, supra note 27, at 555-56; J. Kelly. 
supra note 185, at 463. Tennessee: Act of Jan. 10, 1850, ch. XXXVI, 1849 Tenn. Pub. Acts 111 (1850); 2 
J Bishop, supra note 27, at 569; J. Kelly, supra note 185, at 517-18. Maryland’s statute was a very 
simple, one sentence enactment. In fact, Maryland adopted a more detailed statute modeled after Mis
sissippi’s about a year later. See supra note 207. The statutes in Connecticut, Iowa, Indiana, Vermont. 
North Carolina, and Tennessee are similar in content, but the language in each varies from the prior 
enactments.

209. Michigan: ActofMar. 11, 1844,No.66, 1844 Mich. Pub. Acts 77; 2 J Bishop, supra note 27, at 
532-33; J. Kelly, supra note 185, at 416; E. Warbasse, supra note 2, at 202-03. Maine: Act of Mar. 22, 
1844, ch. 117, 1844 Me. Acts 104; 2 J. Bishop, supra note 27, at 518; R Tyler, supra note 204. at 675; E. 
Warbasse, supra note 2, at 200-01. Massachusetts: Act of Mar. 25, 1845, ch. 208, 1845 Mass. Acts 531; 2 
J. Bishop, supra note 27, at 525; J. Kelly, supra note 185, at 411; E. Warbasse, supra note 2. at 190-91. 
Alabama: Act of Jan. 31, 1846, No. 20, 1845 Ala. Acts 24 (1846); W. Cord, supra note 200, at 725; J. 
Kelly, supra note 185, at 291; E. Warbasse, supra note 2, at 170 (ante-nupital debts only), and Act of 
Mar. 1, 1848. No. 43. 1847 Ala. Acts 79 (1848) (real and personal property generally); Florida Act of 
Mar. 6, 1845, No. IX, 1845 Fla. Terr. Laws 24; Ohio: Act of Feb. 28, 1846, 1845 Ohio Laws 75 (1846): 
W. CoRD. ru/ira note 200, at 709-10; J. Kelly, supra note 185, at 467; E. Warbasse, supra note 2. at 205. 
New Hampshire: Act of July 10, 1846, ch. 327, 1846 N.H. Laws 307; 2 J. Bishop, supra note 27. at 544; 
J. Kelly, supra note 185, at 444; R. Tyler, supra note 204, at 681-82; E. Warbasse. supra note 2, at 
191. New York: Act of Apr. 7, 1848, ch. 200, 1848 N.Y. Laws 307; 2 J. Bishop, supra note 27, at 545- 
47; W. Cord, supra note 200, at 649; J. Kelly, supra note 185, at 455; R. Tyler, supra note 204. at 
635-36; E. Warbasse, supra note 2, at 205-40. Pennsylvania: Act of Apr. 11, 1848, No. 372. 1848 Pa. 
Laws 536; 2 J. Bishop, supra note 27, at 560-61; W. Cord, supra note 200. at 660-63; J. Kelly, supra 
note 185, at 486-87; E. Warbasse, supra note 2, at 236. Missouri: Act of Mar. 5, 1849, 1848 Mo. Laws 
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lation also included general statements that married women could hold prop
erty separate and apart from their husbands.* 210 These generalized attempts to 
permit married women to control their own property were frequently con
strued narrowly by the courts.211 This judicial hostility made it apparent that 
later legislative efforts would be required to complete the married women’s 
property reform movement.

67 (1849); J Kelly, supra note 185, at 433. Connecticut: Act of June 22. 1849. ch. XX. 1849 Conn 
Acts 16; 2 J Bishop, supra note 27. at 7; W. Cord,supra note 200. at 737; J. Kelly, supra note 185. at 
336; E. Warbasse, supra note 2. at 190. Wisconsin; Act of Feb. 1, 1850, ch. 44, 1850 Wis. Laws 29; 2 J. 
Bishop, supra note 27, at 572; W. Cord, supra note 200, at 715. New Jersey: Act of Mar. 25, 1852, ch. 
CLXXL 1852 N.J. Laws 407; 2 J. Bishop, supra note 27, at 545. These statutes are remarkably varied in 
content Those of Alabama (second act), Michigan, Maine. Massachusets, Iowa, New York. Penn
sylvania. and Wisconsin each have clauses providing that a married woman's property should be hers 
as if she were unmarried, or in her own name. The acts of Alabama (first act), Ohio, Missouri, and 
Connecticut lacked such phraseology. In addition, some of the acts dealt with other subjects such as 
abandoned wives (Alabama's first act); intestate shares (Alabama’s second act); conveyancing (Ohio); 
husband's trusteeship in the property of his wife (Connecticut); ante-nupital contracts, conveyancing, 
intestacy, wills, and trusteeships (Massachusetts and New Hamshire); conveyancing, wills, and intestacy 
(Pennsylvania), and wills (Wisconsin). Rhode Island, in its codification of 1844. also adopted a general 
debt statute. E. Warbasse, supra note 2, at 197.

210. See supra notes 204-09.
211 The hostile reception given the New York act has been told by others. See P. Rabkin, supra 

note 2, at 125-38; E. Warbasse, supra note 2, at 237-40. Warbasse also tells of similar hostility in Maine. 
Rhode Island, and Pennsylvania. E. Warbasse, supra note 2. at 201, 237, 241-44. Courts in other states 
may have been more favorably disposed to married women’s acts. See M Brown, Reception of English 
Common Law and Chancery in Ohio, 67-75 (1981) (unpublished paper) (copy on file with author). The 
state courts in Oregon also construed their acts broadly. See Brummet v. Weaver, 2 Or. 168 (1866). As 
with much of the legal history in this area, the possibility of a mixed picture is high. But there is little 
doubt that the narrow contents of most of the first wave of married women’s acts, together with judicial 
hostility, necessitated the passage of more legislation in following years.

212. R. McGrane, The Panic of 1837 1 (1965).

There are a number of explanations for the appearance of the first wave of 
married women’s acts in the 1840’s. First, widespread economic problems 
prompted numerous changes in debtor’s law and made exemptions of property 
from attachment by creditors a pressing concern. Second, legislation chipping 
away at a number of the harsher consequences of coverture law had been en
acted in earlier parts of the century. Abandoned women and widows were the 
objects of much attention; divorce laws changed; imprisonment of women for 
debt disappeared; and family law developed. If further reform was to occur, 
the institution of coverture had to become the focus of attention. Third, the 
fact that public debate about the role of women in society and legislation pro
tecting the property of married women appeared in the same decade is not 
mere coincidence. Although it is difficult to argue that lobbying or petitioning 
by women or their supporters led directly to the passage of most of the debt 
statutes, the legal and cultural developments of the first third of the century 
certainly created a more sympathetic environment for their enactment.

1. The Economy of the 1840’s and Debtor Legislation

The economic climate of the 1840’s was established by the Panic of 1837. 
Some have called the depression that followed one of the worst in our history, 
describing devastation in virtually every phase of the economy.212 Others ar
gue that the economic problems were concentrated in trade and commercial 
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sectors of the economy, not in industrial and agricultural production.213 In 
any case, a number of strains in the economy of the young United States ap
peared about this time. Extensive land speculation in the Western states and 
territories occurred during the 183O’s. Revenues from land sales skyrocketed 
in the middle of the decade.214 Government investigations of widespread land 
office abuses also occurred.215 In 1836 Congress considered legislation to re
turn to the states a budget surplus generated in significant part by land sales. 
In 1837, however, following a precipitous decline in land revenues, Congress 
found itself confronting a budget deficit.216 Large-scale borrowing by states 
and territories for the construction of internal improvements occurred in the 
183O’s. After the panic, states heavily obligated to pay off internal improve
ment bonds found themselves at or near bankruptcy.217 Textile and other 
manufacturing industries grew dramatically in the Northeast in the 1830’s.218 
After the panic, however, industry was in general decline. Cotton sales over
seas boomed in the 1830’s, but by the following decade the world’s cotton trade 
was in disarray due to falling prices.219 Prices for slaves also fell dramati
cally.220 The cause of the economic collapse is the subject of some debate, but 
most explanations focus on some or all of the following factors: Excessive land 
speculation, enormous balance of trade deficits, heavy borrowing for internal 
improvements by states and territories, concentration of bank ownership, de
cline in European demand for cotton, and President Jackson’s dismantling of 
the national bank and issuance of the Specie Circular in 18 36.221 Whatever the 
cause or causes of the panic, the resulting economic stress was the impetus for 
the enactment of numerous pieces of legislation on bankruptcy, banking, and 
debtor’s rights at both the federal and state levels. A look at some of this 
legislative activity makes the first wave of married women’s property acts a 
logical part of a much larger movement of economic reform.

213. P. Temin, The Jacksonian Economy 148-77 (1969).
214 Revenues from land sales rose from four million dollars in 1833 to almost $25 million by 1836. 

That extraordinarily rapid rise was followed by an even more precipitous decline to just under $7 
million in 1837. Sales fell further to about $2 million a year in the mid-1840's. P. Temin, supra note 
213, at 168; Hammond. Banks and Politics in America 451 (1957). For a general review of land 
speculation see R. McGrane, supra note 212, at 43-69; Hammond, supra note 214, at 452-53; P. 
Gates, History of Public Land Law Development 177-78 (1968).

215. R. McGrane, supra note 212, at 58-61; P. Gates, supra note 214, at 173-75.
216. Hammond, supra note 214, at 451-52; S. Rezneck, Business Depressions and Financial 

Panics 92-93 (1968).
217. R McGrane, supra note 212, at 9-13, 19-24, 30-35, 112-14, 128-30.
218. Id. at 96-112; B. Berg, supra note 2, at 40-42.
219. Hammond, supra note 214, at 467-77. Cotton prices fell steadily from the late 1830’s to the 

middle of the 1840’s. G. Wright, The Political Economy of the Cotton South 96 (1978). P. 
Gates, supra note 214, at 177-78.

220. R. McGrane, supra note 212, at 116-18.
221. See supra notes 212-20 (literature discussing the Panic of 1837).
222. For a short but information-laden summary of the history of federal bankruptcy legislation, see 

P Coleman, Debtors and Creditors in America: Insolvency, Imprisonment for Debt, and 
Bankruptcy, 1607-1900 16-30 (1974). Coleman is also a rich bibliographic source.

Proposals for bankruptcy legislation at both the federal and state levels ap
peared frequently during the first half of the nineteenth century. Prior to 1841, 
Congress had enacted bankruptcy legislation only once. This early act, passed 
in 1800, was designed as a five-year measure, but was repealed after only three 
years.222 After the onset of distressed economic times in 1839, new demands 
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arose for federal bankruptcy legislation. An act was adopted in 1841, and 
thousands of debtors found relief under its terms.223 Though the act was 
quickly repealed, it did serve to relieve some of the immediate pressures on 
debtors. Not until the Panic of 1857, and the economic dislocations caused by 
the Civil War, did pressure again build for the adoption of national bank
ruptcy legislation.224 Although the short-lived federal provisions of 1841 had 
relieved much of the need for state bankruptcy laws, a few states also adopted 
or modified bankruptcy laws in this period.225 The federal government also 
took steps to protect merchants who were defaulting on bonds posted to cover 
customs charges.226

223. S. Rezneck, supra note 216, at 96. In New York alone, 8000 debtors filed for relief under the 
federal act. P. Coleman, supra note 222, at 128-29.

224. P. Coleman, supra note 222, at 24.
225. Massachusetts, Connecticut, and Maryland passed such statutes. See id. at 50-51, 84. 171-75. 

Other states, such as New York and South Carolina, had long-standing insolvency relief systems. Id. at 
105-29, 179-90.

226. S. Rezneck, supra note 216, at 91-92.
227. Part of the reason for the hesitancy of the states to enter the field was a fear that states could not 

constitutionally legislate on bankruptcy. A series of early 19th-century Supreme Court decisions had 
raised concern in this area. See P. Coleman, supra note 222, at 31-36.

228. R. McGrane, supra note 212, at 121-22; S. Rezneck, supra note 216. at 94-95.
229. J. McMaster, A History of the People of the United States From the Revolution to 

the Civil War 45-46 (1906). See generally P. Coleman, supra note 222 (discussing each state).
230. The vast number of bills enacted in this period makes short summaries difficult. Rather than 

try, it makes more sense to simply refer readers to a few sources in which this material is described. 
The best I have found is P. Coleman, supra note 222. The author provides a state-by-state survey of 
laws adopted in each jurisdiction during a period of more than 200 years. This survey describes in 
detail the content of bankruptcy laws, appraisal and minimum value laws, exemption statutes, and 
imprisonment for debt reforms. See also R. McGrane, supra note 212. at 91-144; S. Rezneck. supra 
note 216, at 85-96; 7 J. McMaster, supra note 229, at 45-49, 153, 183; H. Farnam, Chapters in the 
History of Social Legislation in the United States to 1860 150-52 (1938).

231. Homestead acts are thought to have appeared for the first time in this period. 2 A. Casner, 
American Law of Property 810-11 (1954), discusses the Texas act of 1839. Development after 1840 
was quite widespread. See Dillon, The Homestead Exemption, 10 Am. L. Reg. 641 (1862); Note. State 
Homestead Exemption Laws, 46 Yale L. J. 1023 (1937). P. Coleman, supra note 222, also reviews 
homestead laws.

232. The movement to abolish imprisonment for debt began long before the Panic of 1837. The final 
phase of this movement, however, occurred in the decade of the 1840’s. A number of states abolished 
debtor imprisonment in this period. Among them were New Hampshire. Vermont, Connecticut. New 
York, New Jersey, Pennsylvania, Maryland, Delaware, North Carolina, and Georgia. P Coleman, 
supra note 222, at 62, 68, 78, 119, 139, 149-51, 177, 210, 224, 235. The system of imprisonment no 
longer made sense in an era when commercial interests relied more and more on secured transactions, 
commercial paper, property attachments, and garnishment. Id. at 261-64.

Although most states did not adopt bankruptcy laws during the 1840’s,227 
many did enact legislation protecting debtors and eliminating abuses in bank
ing.228 These enactments frequently included provisions requiring that prop
erty sold at the behest of creditors be appraised and bring a minimum price,229 
extending the types and value of property exempt from execution to pay 
debts,230 exempting homesteads from attachment both during life and at 
death,231 abolishing imprisonment for debt,232 and, of course, insulating mar
ried women’s property from the debts of their husbands.

The first wave of married women’s acts meshes very nicely with this statu
tory reform movement. Laws exempting assets from attachment had existed in 
some form for decades and were simply extended in the 1840’s. The married 
women’s acts operated much like exemption laws. If the new model of family 
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finance appearing in the first half of the nineteenth century called for men to 
undertake financial risks for the benefit of their families, then setting aside 
wives’ property simply provided another body of exempt assets when the risk 
taking went sour. The statutes themselves reflected this reality. Almost with
out exception, women’s acts which insulated only slaves or land from attach
ment appeared in argicultural and Southern states, while the more urban areas 
adopted broader laws protecting property generally.233 Since women generally 
had less property than their husbands, it was logical that legislators would see 
wives’ property as a safe way of adding to the pool of assets insulated from 
attachment. While these acts may also be justified because they preserved in
herited property from rapacious husbands234 or provided married women with 
some independent means of support, they also provided some husbands and 
families with continued access to assets despite bad economic times.235

While the connection between the first wave of married women’s acts and

233. The correlation between the degree of urbanization in 1850 and the content of the first wave of 
married women’s acts is really quite remarkable. Below is a table presenting urbanization values de
rived from Statistical History, supra note 6, at 24-37. Of those states adopting debt statutes pro
tecting only slaves or real property, only Maryland was heavily urbanized. The Maryland legislation 
did. however, contain general statements regarding married women’s separate equitable estates Of the 
fourteen states passing more general legislation, only Alabama, Florida. Michigan, and Wisconsin had 
less than 10% of their population living in urban areas. Wisconsin was more urbanized than most of the 
states that passed limited statutes and Florida’s act may be explained by Florida’s civil law background. 
See supra note 200 (discussing Florida). See also supra notes 204-09 (listing state statutes).

Type of Debt Statute

State Slave
Real

Property
Property 
generally

% Urban 
in 1850

Alabama X 4.5
Arkansas X 0
Kentucky X X 7.5
Maryland X X 32.5
Mississippi X 1.8
Iowa X 5.2
Indiana X 4.5
N. Carolina X 2.4
Tennessee X 5.2
Vermont X 1.9
Connecticut X 15.9
Fionda X 0
Maine X 13.6
Massachusetts X 50.7
Michigan X 7.3
Missouri X 11.9
New Hampshire X 17.0
New Jersey X 17.6
New York X 28.2
Ohio X 12.2
Pennsylvania X 23.6
Rhode Island X 55.8
Wisconsin X 9.5

Alabama's first statute does not fit well into any particular model, since it dealt only with property held 
before marrige.

234. Such motivation was certainly part of the debate over some married women’s acts passed later 
in the decade. See P. Rabkin, supra note 2, at 91-98.

235. The earliest statutes did not alter the husbands’ management and control of property and a 
number of the later debt statutes were construed consistently with this view. See supra note 211 and 
accompanying text (describing limitations of acts). 
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the Panic of 1837 is impossible to dismiss,236 other factors also must have been 
at work. The country had seen bad economic times before 1840, while married 
women's acts were a new legislative response. The fact that many of the acts 
had general statements adopting the notion of a separate estate for married 
women’s property also suggests a broader purpose. The acts must therefore 
have been part of a larger evolution in the treatment of women by the law.237

236. The connection has even been discussed in litigation. See Kleinert v. Lefkowitz, 271 Mich. 79, 
259 N.W. 871 (1935). Some scholars have picked up the connection as well. See E. Warbasse, supra 
note 2, at 146-59, 202-05.

237. In fact, a good argument can be made that the 1840's was a decade of reform in a wide array of 
areas important to women. In addition to the emergence of married women's acts, changes appeared in 
divorce, child custody, and abortion laws. State statutes that significantly altered the English rule that 
abortions before quickening were lawful began to appear for the first time in the 1840's. See generally 
Zainaldin, supra note 2; J. Mohr, supra note 2. Both property reform and restrictions on abortion were 
consistent with the emerging special sphere of 19th-century women.

238. See supra notes 157-82 and accompanying text.
239. E. Warbasse, supra note 2, at 72, examines developments in New York, Pennsylvania, and Mis

sissippi. But the changes were far more extensive than that. 1 have found a number of statutes that 
gave widows access to a share of their deceased husband’s personal estate. Alabama: Act of Dec. 22, 
1812, ch. 1, 1812 Ala. Acts 259; Indiana: Act of Jan. 29, 1831, ch. XXIX, 1830 Ind. Acts 209 (1831); 
Maine: Act of Mar. 23, 1835, ch. 180, 1835 Me Acts 280; Maryland: Act of Jan. 20, 1798, ch. 13, 1798 
Md. Laws (no page); Massachusetts: Act of Feb. 18, 1833, ch. XL, 1833 Mass. Act 547; Michigan: Act 
of Mar. 30, § 1, 1825 Mich. Terr. Acts 8 (statute providing for extension of debtor exemption statute to 
estates of husbands); Mississippi: Act of Feb. 9, 1839, ch. 24, 1839 Miss. Laws 33 (statute providing for 
extension of debtor exemption statute to estates of husbands); New Hampshire: Act of July 2, 1822. ch. 
XXXXI, 1822 N.H. Laws 30; Ohio: Act of Mar. 23, 1840, § 46, 1839 Ohio Laws 126 (1840); Penn
sylvania: Act of Apr. 8, 1833, No. 143, 1832 Pa. Laws 316 (1833) (provides generally for widow's 
election of dower, but grants elective share of personal estate only when husband's will was drafted 
before marriage); Act of Apr. 11, 1848, No. 372, 1848 Pa. Laws 537 (full election); Vermont: Act of 

2. Statutory Precursors to the Married Women’s Acts

A very substantial body of legislation affecting women appeared before 
1840. Probate laws were modified, abandoned wives gained greater economic 
protection, imprisonment of women for debt was largely abolished, and fed
eral land grant policy displayed some desire to protect widows. By 1840 most 
of the obvious ways of increasing married women’s access to property without 
altering the traditional coverture rules had been exhausted. If further reform 
was to occur, married women’s acts would have to appear.

As previously mentioned, colonial and early territorial and state govern
ments had dramatically simplified conveyancing law and had eliminated pri
mogeniture.238 Dower rules were swept up in this process, leading many 
jurisdictions to permit married women to waive dower by deed and separate 
examination and some jurisdictions to permit dower only in lands actually 
owned by the husband at death. One might hypothesize that as more women 
lost access to dower, inheritance rules would change to provide widows greater 
access to their deceased husbands’ personal estates. Such a movement would 
still give first priority to creditors in distributing the assets of an estate, but it 
would also increase the likelihood that widows of solvent husbands would 
emerge with some assets. Probate codes adopted in many states in the first 
third of the nineteenth century extended the late eighteenth-century reforms in 
intestacy law. The new codes permitted widows to reject their husbands’ wills 
in favor of the share of the estate mandated by law,239 The well-known eight
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eenth-century practice of permitting widows to reject their husbands’ wills in 
favor of dower240 was expanded to include access to a share of the personal 
estate. The entitlement was generally the same as the amount provided by 
intestate succession statutes. Many of these statutes also provided widows with 
some priority over creditors.241 The new probate codes did not alter the tradi
tional rules that gave a husband the right to manage his wife’s real estate and 
the right to own outright the personal property the wife brought to the mar
riage. If all went well financially during the marriage, however, the probate 
reforms of the early nineteenth century entitled widows to receive a segment of 
their husbands’ personal estates, perhaps regaining some of what they had lost 
upon marriage. Without directly attacking the coverture rules, probate reform 
was an avenue for altering slightly the economic impact of the common law.242

Nov. 15, 1821. ch. 3. 1821 Vt. Acts 55. In addition, case law suggests that other states had long-standing 
practices of providing widows an elective share of the personal estate. See Illinois: McMurphy v. 
Boyles. 49 III. 110 (1868); Kentucky: Trigg’s Adm’r v. Daniel, 5 Ky. (2 Bibb) 301 (1811); Tibbs v. 
Tibbs' Ex'r. 46 Ky. (7 B. Mon.) 112 (1846); Maine: Brown v. Hodgon, 31 Me. 65 (1849); Massachusetts: 
Crane v. Crane. 34 Mass. (17 Pick.) 422 (1835) (by a progression of statutes starting in 1783, with the 
final stages in 1816 and 1833); Missouri: Davis v. Davis, 5 Mo. Ill (1838) (by statute adopted in 1825). 
See also 2 C. Scribner, supra note 162, at 257-60 (describing long-standing practice in South Carolina, 
and statutes in Missouri. Georgia, Pennsylvania, Massachusetts, and Vermont). Other material on this 
issue may be found in M. Salmon, supra note 2, at 264-73; 1 C. Scribner, supra note 162, at 23-57; 
Cahn. Restraints on Disinheritance, 85 U. Pa. L. Rev. 139, 141 (1936); J. Schouler. Domestic Rela
tions, supra note 44, at 279. Friedman erroneously writes that forced share statutes did not appear 
until the middle of the 19th century. Friedman, The Law of the Living, The Law of the Dead: Property, 
Succession and Society, 1966 Wise. L. Rev. 340, 361.

240. See M. Salmon, supra note 2. at 257-63. Increased ability to gain access to personal property 
and to obtain cash in lieu of dower also appeared by 1800. Id. at 264-73, 298-319.

241 The statutes in Alabama provided priority only for real property. Indiana provided for a small 
amount of money ($100) to be free of debts, Massachusetts law provided priority to creditors, Michigan 
and Mississippi used the debtor exemption model as the bases for their statutes, and New Hampshire 
and Vermont gave the courts authority to make an allowance for a widow from an insolvent estate

242. These statutes would obviously have limited impact where husbands disposed of their estates by 
gift before death, or dissipated the assets. But these problems could only be attacked by directly con
fronting the doctrines of coverture. In addition, there is some evidence that the statutes reflected fairly 
closely the habits of even the least generous husbands in writing their wills. There are few reported 
cases in which wives exercised their options to renounce the wills of their husbands. Studies of wills 
suggest that there was usually no reason to do so. Gundersen & Gampel, supra note 143, at 121-24. The 
wills of men in the Baltimore study generally confirm this, because wives were a frequent primary 
beneficiary. See supra Table 10. Nonetheless, the Dukes County wills also suggest the potential impor
tance of the rules for widows who rejected estates. Petitions for widows’ allowances that requested 
control over some or all of the personal estates were almost always granted. Eight out of the 10 petitions 
read were granted in toto, one in part, and the other result is not known. Though the requested 
amounts were usually small, they sometimes involved assets of great importance to a struggling widow. 
One case gave a widow furniture and both family cows; another all the furniture. Some of the decisions 
involved substantial amounts, such as over $1,200 in personal property in one case and a ship in an
other. The practice is discussed in Crane v. Crane, 34 Mass. (17 Pick.) 422 (1835).

243. There was a significant rise in the number of divorces in the first third of the 19th century. L. 
Friedman, supra note 22, at 181-84. While this did not necessarily indicate any increase in domestic 
dissatisfaction, see C. Degler, supra note 2, at 166, there is little doubt that significant changes oc
curred in divorce law and practice during the opening decades of the century. Desertion was among 
the grounds that began to find favor in this period. R. Riegel, American Women: A Story of 
Social Change 127 (1970); N. Blake, supra note 2, at 48-63. A number of states shortened the period 
of desertion required to obtain a divorce. For example Alabama, which adopted a five year desertion

Early nineteenth-century legislation also eroded some of the other economic 
consequences of the coverture rules. Abandoned or deserted wives, left by the 
general content of the common law without either feme-sole status or property, 
were granted some relief by changes in the divorce statutes243 or by acts specif
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ically granting them some economic rights against their departed husbands.244 
This trend is demonstrated nicely by a string of Alabama private bills granting 
deserted wives feme-sole status.245 The bills emerged in the mid-1820’s and 
disappeared in the 1840’s with the passage of general legislation for the benefit 
of deserted wives. Those husbands not fulfilling the expected obligation to 
provide their spouses with support began to find that the coverture rules no 
longer came to their aid. The reforms were not dramatic. They did little more 
than redefine the meaning of coverture to exclude some husbands who were 
not providing support for their families. But during the 1840’s there was little 
room left for enhancing the economic status of mistreated wives unless the 
coverture rules themselves were altered.

statute on March 10. 1803, shortened the period to two years by legislation passed on December 21, 
1820. Blake notes that by 1850, Pennsylvania. Connecticut, New Hampshire. Vermont. Rhode Island. 
Tennessee. Ohio. Kentucky, and Georgia had adopted legislation providing for divorce on the ground 
of desertion for a time shorter than the seven year presumptive death period. Numerous private di
vorce bills also were passed. N. Blake, supra note 2, at 48-56.

The development of Maryland divorce law is quite revealing. A student author discovered 535 pri
vate legislative divorces between 1790 and 1850. Three divorces occurred between 1790 and 1800. 30 
between 1801 and 1810. 28 between 1811 and 1820, 95 between 1821 and 1830, 295 between 1831 and 
1840, and 84 between 1841 and 1849. Maryland adopted a divorce statute on March 1, 1842. displacing 
much of the demand for private bills. Gilpatrick, Marital Infidelity in Nineteenth Century Maryland 10 
n.61 (1982) (unpublished paper) (copy on file at Georgetown Law Journal).

244 Other than Alabama, a number of states adopted legislation protecting abandoned married 
women Iowa: Act of Jan. 17, 1840, ch. 81, 1839 Iowa Terr. Laws 152 (1840); Kentucky: Act of Feb. 7, 
1843. ch. 103, 1842 Ky. Laws 19 (1843); Maine: Act of Feb. 2, 1828, ch. 380, 1828'Me Acts 1148; 
Massachusetts: Act of Mar. 16, 1833, ch. 127, 1833 Mass. Laws 693; New Hampshire: Act of Dec. 24. 
1840, ch. 573, 1840 N.H. Laws 488; Act of July 2, 1841, ch. 607, 1841 N.H. Laws 533; North Carolina: 
Ch. 44, 1828 N.C. Laws 25; Ch. 28, 1829 N.C. Laws 27; Rhode Island: Act of June 2, 1841, 1841 R.l. 
Laws 43; Tennessee: Act of Oct. 18, 1825, ch. 10, 1825 Tenn. Laws 8; Vermont: Act of Nov. 2. 1846. 
No. 128, 1846 Vt. Pub. Acts 34. See also 1 J. Bishop, supra note 27. at 11, 140-42; R. Tyler, supra 
note 204, at 484-86. The statutes were not all designed to adapt to new family roles. Enactments indi
cating antipathy to early 19th-century Christian communist celibate groups also appeared See Ohio: 
Act of Jan. 11, 1811, ch. 8, 1810 Ohio Laws 13(1811) (act provided that a court could grant a woman a 
share of the estate of a man who joined “himself to any sect whose rules and doctrines require a 
renunciation of the marriage covenant, or forbid a man and woman to dwell and cohabit together in 
the conjugal relation”). These trends apparently had their American roots in disputes arising over the 
legal rights of women deserted during the Revolutionary War. M. Salmon, supra note 2. at 132-43.

245. See supra note 46 (listing private bills).
246. Zainaidin, supra note 2, at 1052-74. This is one of the most interesting and important legal 

history articles on women and children before 1850.
247. Private bills for divorce in Maryland began awarding custody of children to wives in the 1820’s. 

Between 1823 and 1846, 21% of private divorce bills granted mothers custody of their children. Gilpa
trick, supra note 243, at 18.

248. The variety of statutes is amazing. Arkansas enacted a tax exemption statute for poor widows. 
Act of Nov. 21, 1829, 1829 Ark. Terr Laws 102. Connecticut provided for the support of widows 
pending the resolution of probate. Act of May 21, 1825, ch. 10, 1825 Conn. Laws 72 This was a fairly 

The slow development of protections granted to abandoned, deserted, and 
divorced women in the first decades of the nineteenth century provides a con
text in which one would expect to find alterations in child custody and support 
obligations. Indeed, the case law suggests that women gained greater custodial 
rights during the first third of the century and that the modern “best interests 
of the child" test emerged more fully in the decade of the 1840’s.246 The 
change evident in the reported case law finds even more vivid confirmation in 
the records of one state, Maryland, in which private bill divorces providing for 
custody by women began to appear after 1820.247

Other statutes also singled women out for special treatment.248 During the 
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1820’s a number of states prohibited the imprisonment of women debtors.249 
Abolition of the practice for men generally did not occur until later,250 a 
number of reforms in debt imprisonment were adopted throughout the late 
eighteenth and early nineteenth centuries.251 Use of debtor oaths, extension of 
prison bounds to include fairly large areas beyond the jail walls, prohibition of 
imprisonment for petty debts, and release of debtors when creditors declined 
to pay the cost of imprisonment had significantly reduced the importance of 
debtors’ prisons by the 1820’s.252 Nonetheless some women continued to be 
imprisoned until the practice was prohibited.253 All these reforms may have 
been only symbolic, because poorhouses were growing in popularity during 
the same period.254 There are some indications, however, that the abolition of 
debt imprisonment for women may have been related to the early nineteenth
century tendency to provide protection for widows and abandoned women. 
Such women were more likely to be without means of support than young 
unmarried women and children. During the first third of the nineteenth cen
tury, abandoned and widowed women were more likely to be isolated from 
extended families or friends than in the previous century. The growth of in
dustrial cities and the opening of the Western territories provided ample occa
sion for husbands to leave their families or for widows to find themselves 
without means of support. As the nineteenth century progressed, changes in 
poor laws dealt with these developments, at least in one jurisdiction, by pro

common reform showing up in many state codes. Some states provided that wives of husbands under 
guardianship could join in suits for the partition of land. See Maine: Act of Feb. 1, 1831, ch. 485, 1831 
Me Acts 1269; Massachusetts: Act of Feb. 21, 1831, ch. 54, 1831 Mass. Laws 569. Many states adopted 
statutes permitting husbands to join suits previously being pursued by their wives when they were 
unmarried in order to avoid abatement of the action. See Michigan: Act of Mar. 27, 1835, 1834 Mich. 
Terr. Laws 180 (1835). A number of states also adopted acts permitting wives to insure the lives of their 
husbands. See Maryland: Act of Feb. 23, 1841, ch. 212, 1840 Md. Laws (no page) (1841). Other states 
provided that certain portions of a husband’s estate would be exempt from creditors. See New York: 
Act of Feb. 16, 1824, ch. 44, 1824 N.Y. Laws 32.

249. Coleman provides a great mass of detail on changes in imprisonment for debt legislation. Wo
men were freed of the possibility of debt imprisonment in Connecticut (1826), Georgia (1847), Mary
land (1824), Massachusetts (1831), New Hampshire (1831), New Jersey (1818), New York (1828), North 
Carolina (1823), Pennsylvania (1819), and Vermont (1834). P. Coleman, supra note 222, at 77-78, 235, 
177,45, 62. 138, 119, 224, 149, 68 (respectively). Georgia was a bit late, but that state had adopted other 
reforms in the 1820's that virtually removed imprisonment from the list of available creditor remedies. 
Id. at 235.

250. Connecticut (1842), Delaware (1841), Georgia (1858), Maryland (1830), Massachusetts (1857), 
New Hampshire (1840), New Jersey (1842), New York (1831), North Carolina (1844), Pennsylvania 
(1842), ana Vermont (1838). See P. Coleman, supra note 222, at 78, 210, 235, 177, 52, 62, 139, 119, 
224, 151, 68 (respectively). The abolition movement was primarily a Northern enterprise, since South
ern states had adopted very effective debtors’ oath provisions earlier in the century. Available data 
suggests that by the time the reform movement got rolling, many more people were being imprisoned 
for debt in the North than in the South. See Fifth Annual Report of the Boston Prison Disci
pline Society (1830) (2,742 debt imprisonments in the North and only 35 in the South in 1829)

251. See P Coleman, supra note 222, at 9-15, 249-68.
252. Randall, Imprisonment for Debt in America: Fact and Fiction, 39 Miss. Valley Hist. Rev. 89 

(1952).
253. The Sixth Annual Report of the Boston Prison Discipline Society 443-447 (1831) re

ports on a survey of jailers in Massachusetts. Although there were a number of women reported to 
have been jailed in Boston, a much smaller number had been jailed in other counties. The report’s 
findings are logical as cities were likely to contain more “disconnected" women. These findings are 
comparable to the findings of a study of poor laws in Maryland. The Maryland study found that 
outpensions for widowed or deserted women were most common in Baltimore. See infra note 255.

254. L. Friedman, supra note 22, at 190-92.
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viding outpensions to increasingly large numbers of such women.255 This de
velopment is consistent with other legal developments occurring in the same 
period. Even in places where divorce for desertion was available, the imposi
tion of substantial waiting periods meant long delays before women could ob
tain relief. Moreover, statutes like Alabama’s, which provided feme-sole status 
to abandoned wives, would not take care of everyone. It is likely that some 
deserted women who were unable to work were given poor relief if their hus
bands left no property behind.

Finally, widows and women who headed families also appeared as some
thing of a protected class in federal land grant policy. While some early land 
provisions explicitly provided benefits for white males only,256 other legislation 
for the benefit of widows of deceased land claimants appeared in the early 
decades of the century.257 By the 1840’s land grant legislation routinely pro
vided grants for heads of families258 in addition to widows. Although federal 
land grant law never fully absorbed the married women’s property move-

255. C McKenna, Women, Welfare, and Work in Maryland: A Historical Survey of the First Two 
Hundred Years 25-29 (1982) (unpublished paper) (copy on file with author). McKenna found a signifi
cant increase in the number of women receiving outpensions in the first few decades of the 19th cen
tury, particularly in the cities. In addition, a number of private bills were also adopted. The pensions 
and private bills frequently benefitted women with children.

256. See Ordinance of 1785, 28 J. Cont. Cong. 375 (1785); An Act Authorizing the Grant and 
Conveyance of Certain Lands to the Ohio Company of Associates. 1 Stat. 257 (1792). Much early 
legislation was gender neutral in terminology, speaking only of “purchasers” or "settlers." It is not 
presently known whether women, even single women, were able to make use of such provisions. See 
An Act Providing for the Sale of the Lands of the United States, in the Territory Northwest of the River 
Ohio and Above the Mouth of Kentucky River, 1 Stat 464 (1796); An Act Making Provision for the 
Disposal of the Public Lands in the Indiana Territory and for Other Purposes, 2 Stat. 277 (1804). This 
sort of legislation was sometimes amended to take care of widows and heads of families. See An Act to 
Grant Pre-emption Rights to Settlers on Public Lands. 5 Stat. 251 (1838) (amending earlier pre-emption 
act passed in 1830). The variety of terminology in the early land acts is staggering. It is fair to suggest 
that the notion of "family head” grew in prominence as the century unfolded and that early on women 
unaccompanied by living husbands became eligible to hold the status of “family head."

257. See An Act for the Relief of the Refugees From the British Provinces of Canada and Nova 
Scotia. I Stat. 547 (1798); An Act Making Provision for Certain Persons Claiming Lands Under the 
Several Acts for the Relief of the Refugees From the British Provinces of Canada and Nova Scotia. 2 
Stat. 712 (1812) (private bill granting land to a widow and a remarried widow). By 1830 many states 
had statutes providing that widows would be heirs to their deceased husbands and federal land rode 
piggyback on these provisions. See An Act to Authorize the Investigation of Alleged Frauds Under the 
Pre-emption Laws and for Other Purposes, 5 Stat. 619 (1843); Johnson v. Collins, 12 Ala 322 (1847). 
See also 2 J. Gales & W. Seaton, Public Acts of Congress Respecting the Sale and Disposi
tion of the Public Lands 548, 557 (1838) (discussing two Commissioner of General Land Office 
decisions issued in 1831 holding that Pre-emption Act of 1830, 4 Slat. 420, permits widow to act as a 
settler and to perfect her deceased husband's claim).

258. See, eg.. An Act for Granting Lands to the Inhabitants and Settlers at Vincennes and the 
Illinois County, I Stat. 221 (1791); An Act Regulating the Grants of Land, and Providing for the Dispo
sal of the Lands of the United States, South of the State of Tennessee, 2 Stat. 229 (1803); An Act Giving 
the Right of Pre-emption, in the Purchase of Lands, to Certain Settlers in the States of Alabama, Mis
sissippi. and Territory of Florida, 4 Stat. 154 (1826); An Act to Grant Pre-emption Rights to Settlers on 
Public Lands, 5 Stat. 251 (1838). By the 1840’s the term “head of family” was used in federal land laws. 
See An Act to Appropriate the Proceeds of the Sales of Public Lands and to Grant Pre-emption Rights, 
5 Stat. 453 (1841). This Act was routinely administered to include female heads of families within its 
ambit See 1 W. Lester, Land Laws, Regulations, and Decisions 360-65 (1860) (Circular to Reg
isters and Receivers of the United States Land Offices issued Sept. 15, 1841, construing Pre-emption Act 
of 1841 and making it clear that widows and female heads of families included within its terms). In the 
185O’s married women were still precluded from purchasing most federal lands unless state or territo
rial law permitted them to do so. See id. at 466. 
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ment,259 it did reflect the early nineteenth-century trend to provide special 
treatment for female heads of families and widows.

259. The closest federal land law came to a married women’s act was the Oregon Donation Act, 9 
Stat. 496 (1850), which explicitly granted land to married women. This is the only such piece of legisla
tion 1 have found. It is interesting to speculate on why federal land law did not reflect the develop
ments on the stale level after 1850. Il is likely that once state law developed to permit married women 
to contract, there was little need for federal law to change. Even if married women could not purchase 
land directly, they could gain title by deed after the federal patent was issued. Many, if not most, of the 
purchases of land by persons moving to the frontier territories were not directly from the government 
but from others who had already obtained title to the land. By the time state law had fully developed to 
permit women to control their own earnings, most of the good federal lands open for private settlement 
had already been sold. For background and history of federal land sales, see generally Cole. Cyclical 
and Sectional Variations in the Sale of Public Lands, 1816-1860, 9 Rev. Econ. Statistics 41 (1927); 
Danhof, Farm-Making Costs and the "Safety Valve": 1850-1860, 49 J. Pol. Econ. 317 (1941); Gates, 
The Role of the Land Speculator in Western Development. 66 Pa. Mag. Hist. & Biog. 314 (1942).

260. See supra notes 59-92 and accompanying text (archival study).
261. L. Friedman, supra note 22, at 220-22. The trust deed study confirms the same fact. See supra 

Tables 12, 13, and 14 and accompanying text.
262. Equity to a settlement had a strong tradition in England in the 17th century. 5 W Holds

worth, supra note 106, at 314; 6 W. Holdsworth, supra note 108. at 645. The tradition continued 
here. See N. Basch, supra note I, at 89-96; 1 J. Bishop, supra note 27, at 449-516; 2 J. Story, supra 
note 34, at 630-50.

263. Legislation creating a separate estate for married women appeared over a wide range of years 
beginning in the 1840’s and ending after the Civil War. Most of this legislation was enacted before the

3. Married Women’s Acts, Separate Estate Trust Deeds, and a Glance at 
Later Developments

Legal developments between 1800 and 1840 tended to protect married wo
men by adjusting the impacts of coverture without altering the central features 
of married women’s status. By 1840 there was a somewhat greater likelihood 
that legal institutions would attempt to assist a married woman in distress be
cause of death, abandonment, poverty, or divorce. The increase in such legal 
responses suggests a change in attitude toward those women who fell off the 
edge of the separate domestic sphere. Whether the cause of the fall was extrin
sic to the marital relationship or a rupture of the marriage, recognition began 
to be given to the particular problems confronting some married women.

While these legislative changes were emerging, the separate equitable estate 
became more widely understood, and, if the Baltimore will and trust deed 
study reflects general trends, more widely used.260 By 1850 the legal strands 
began to merge. The separate estate, even before it was converted from an 
equitable contrivance to a statutory entitlement, was often set aside as a special 
class of property immune from the husband’s debts and thus available to sus
tain the family in troubled times. Because the documents creating separate 
estates had long been used to insulate property from creditors,261 thus causing 
courts of equity to require that husbands in debt seeking access to their wives’ 
separate estates set aside an equity to a settlement to protect a portion of their 
spouses’ wealth.262 Women had long been the subject of special legislative 
attention, so that the earliest of the married women's acts could hardly have 
been perceived as radical. But they were important. Like trust instruments, 
they generally did not give married women control over the disposition of their 
separate estates, but they did set the stage for later legislation and judicial 
decisions that loosened the dispositional constraints.263
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If in 1850 there was still debate over whether women could own property 
without the intervention of a trustee,264 trustees became unnecessary by 1860 
in the North and 1870 in the South. If equity was a changing and sometimes 
uncertain means for legitimizing married women’s control of property, then a 
legal estate created by statute could substitute nicely. If previously only 
wealthy men and women could afford to create the documents needed to for
malize a separate estate, permit women to retain title to their personal prop
erty, insulate married women’s property from creditors, and provide for its 
disposition at death, there was eventually room for language in a simple deed 
or transfer agreement to automatically serve all these and other ends. Thus, 
the fact that the early married women’s acts fit into a network of mild reforms 
from 1800 on should not blind us to the significance of their arrival. They 
were, after all. the earliest examples of a long stream of statutes focusing spe
cifically on the economic consequences of women’s property ownership during 
marriage. The fact that many of the statutes adopted after the mid-1840’s con
tained provisions that may have been intended to do more than insulate mar
ried women’s property from a husband’s debts gave the blossoming feminist 
movement reason to hope that further reforms would occur.

war Mississippi, Maryland, Arkansas, Alabama. Michigan. Maine, Massachusetts, Iowa, New York, 
and Pennsylvania each adopted debt statutes with separate estate provisions. See supra notes 207, 209. 
These acts were passed between 1839 and 1852. Another batch of separate estate statutes was adopted 
in the following decade in the newly burgeoning territories, and after the war in the Southern states. 
The states adopting such acts included Michigan: Act of Feb. 13, 1855. No. 168, 1855 Mich. Laws 420; 
Illinois: Act of Feb. 21, 1861, 1861 Ill. Laws 143; Ohio: Act of Apr. 3, 1861, 1861 Ohio Laws 54; 
Delaware: Act of Mar. 17, 1865, ch. 572, 1865 Del. Laws 663; Georgia: Act of Dec. 13, 1866. No. 204, 
1866 Ga. Laws 146; Vermont: Act of Nov. 21, 1867, No. 21, 1867 Vt. Acts 29; Tennessee: Act of Mar. 
2, 1870. ch. 99. 1869 Tenn. Laws 113. These statutes, especially the early ones, did not, on their face, 
remove the need for a trustee. Sometimes this was accomplished by later statutes, see Maryland: Act of 
May 24. 1853, ch. 245, 1853 Md. Laws 323; statutes cited infra note 361; and by court decision. Harris 
v. Harris. 42 N.C. (7 Ired. Eq.) 111 (1850); Gibson v. Walker. 20 N.Y. 476 (1859); Harding v. Cobb. 47 
Miss. 599 (1873); Blood v. Humphrey, 17 Barb. 660 (N.Y. 1854); Burnett v. Hawpe's Ex’r. 25 Gratt. 481 
(Va. 1874); Radford v. Carwile, 13 W. Va. 572 (1879); Maiben v. Bobe, 6 Fla. 381 (1855).

264 In New York, there was a 20-year debate over the relationship between equity and married 
women's estates. See P. Rabkin, supra note 2, at 61 -105. Since equitable language was so often used in 
the statutes, it was reasonably common for courts to call upon equity precedent to construe the new 
statute. See id. at 125-38.

265. See E. Warbasse, supra note 2, at 205-36; P. Rabkin, supra note 2, at 106-17.
266. Act of Apr. 7, 1848, ch. 200, 1848 N.Y. Laws 307.
267. The act reads in full:

AN ACT for the more effectual protection of the property of married women.
Passed April 7, 1848.

The People of the State of New York, represented in Senate and Assembly do enact as 
follows:
§ 1. The real and personal property of any female who may hereafter marry, and which she 

Despite the well-known connection between legislative petitioning and lob
bying by a few women in the late 1840’s and the passage of a few of the mar
ried women’s acts,265 most of the early acts, modest and conservative in tone, 
were compatible with prior and contemporary legislation of the most ordinary 
sort. Even the New York act of 1848,266 the best known of all the early stat
utes, was extremely narrow in scope. The first two sections of the act insulated 
a married woman’s property from her husband’s debts and also declared that 
the property “shall continue her sole and separate property, as if she were a 
single female.”267 The third section provided that property coming to married 
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women in the future “from any persons other than her husband” shall be held 
“to her sole and separate use, as if she were a single female.”268 It is this “sole 
and separate use” phrase which later generations have pointed to as break
through language.269

shall own at the time of marriage, and the rents issues and profits thereof shall not be subject 
to the disposal of her husband, nor be liable for his debts, and shall continue her sole and 
separate property, as if she were a single female.
§ 2. The real and personal property, and the rents issues and profits therof of any female now 
married shall not be subject to the disposal of her husband; but shall be her sole and separate 
property as if she were a single female except so far as as the same may be liable for the debts 
of her husband heretofore contracted.
§ 3. It shall be lawful for any married female to receive, by gift, grant devise or bequest, from 
any person other than her husband and hold to her sole and separate use, as if she were a 
single female, real and personal property, and the rents, issues and profits thereof, and the 
same shall not be subject to the disposal of her husband, nor be liable for his debts.
§ 4. All contracts made between persons in contemplation of marriage shall remain in full 
force after such marriage takes place.

268. Id. § 3.
269. Other states used similar language before New York. See supra notes 204-09. Section I of 

Mississippi’s 1839 act provided that married women become “seized and possessed of any property, real 
or personal, in her own name, and as of her own property.” Maine’s 1844 statute mirrors the 
Mississippi language. Michigan's 1844 statute provides that after marriage, property shall be the "es
tate of such female after marriage to the same extent as before marriage.” Despite the fact that Massa
chusetts was the scene of much early female agitation on both women’s and slavery issues, its first 
married women's act was very narrow in content. It basically permitted the establishment of trusts 
through ante-nuptial agreements and limited the husband’s control of the trust assests.

270. This provision in section 3 was judicially expanded to void conveyances made by wives directly 
to their husbands. White v. Wager, 25 N.Y. 328 (1862).

271. See E. Warbasse, supra note 2, at 218-29.

The similarity of the statute’s sale and separate use phraseology to typical 
language in equitable instruments and its presence in sections dealing with 
debt made narrow construction almost inevitable. Equity courts frequently 
had construed trust instruments containing sole and separate use language but 
lacking explicit grants of dispositional authority to deny married women the 
right to contract about or will separate estate assets. The statute only prohib
ited “disposal” of a separate estate by husbands, leaving intact the range of 
other restrictions, providing husbands with management authority, and 
preventing unilateral contractual or testamentary disposal by wives. The stat
ute’s primary effect was to create a new category of exempt assets for family 
use. The special sphere of married women was thus largely confirmed. Assets 
belonging to married women were to be set aside and insulated from the harsh 
realities of the commercial world. Married women’s property, like married 
women themselves, was to be specially treated and protected. Indeed, the stat
ute underscores the limited sphere of women by providing that assets received 
by a wife directly from her husband would not be free from her husband’s 
debts.270 A married woman was not easily going to become a device for insu
lating a husband’s assets from commercial liability. These were the features of 
the early married women’s act that finally persuaded conservative New York 
legislators to support the 1848 bill.271 Neither substantial harm to creditors 
nor great risks of family divisiveness were likely to result from this sort of 
legislation.

The growing use of equitable separate estates confirms the same trends. 
Property management was a fairly new adventure for most married women.
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From receipt of inheritances in the eighteenth century, through development 
of income by unmarried women, to management of middle class family in
comes by some married women by the middle of the century, the domestic 
sphere and the separate equitable estate were stretched to accommodate the 
presence of money and women’s new role in the family. But the stretch was 
narrow. Independent commercial endeavors by married women were not in
cluded on the mid-century reform agenda. Married women were singled out 
for special treatment, their assets were subject to dispositional constraints es
tablished by others, and their property was largely controlled for the benefit of 
their families. The appearance of both married women’s acts and separate 
estate instruments suggests that a married woman’s property was largely 
viewed as a family resource or as a safeguard for a wife upon her husband’s 
death or departure, not as mercantile or speculative wealth. Married women 
were still homemakers, and the gradual emergence of dispositional authority 
over separate property reflects women’s greater activity in the home economy 
more than their widespread entry into the business world.

But the statutes and separate estates also reflect myriad contradictions. The 
very device used to confirm women’s special sphere—the separate estate insu
lated from the husband’s debts—created a wedge in the coverture bastion, and 
confirmed for women a small degree of independence from their marriage 
partners. Indeed, the contradictions go deeper. Despite the prohibition on 
debt exemption for property coming to a wife from her husband, the New 
York statute, and others as well, created an incentive for husbands to use their 
wives’ new insulation from creditors to hide assets. While a conveyance to a 
third party was necessary to avoid the restrictions on intramarital exchanges, 
extramarial property coming to a married woman was not so constrained. 
Those with wealth were certainly going to take the bait272 by using straw party 
exchanges or causing extramarital property to be held in their wives’ names. 
The separate equitable estate was available for similar use. The statutes and 
separate estates themselves contained the sorts of contradictions that would 
lead later reformers to urge more similar treatment of men’s and women’s 
property by refining the definitions of property owned by husbands and wives 
and equalizing the availability of these assets to creditors.273

272. See P Rabkin, supra note 2, at 126-37; S. Breed, Conflicts of Interest: The Evolution of Mar
ried Women’s Property Rights in Nineteenth Century New Hampshire (1982) (unpublished paper) 
(copy on file with author).

273. Breed’s paper on women's property rights in New Hampshire, supra note 272, lays out this story 
in wonderful detail. Disputes over use of the marital property exemption eventually led to more equita
ble treatment and creditor access. This was the pattern followed nationally as the century unfolded. 
For later married women’s acts, see infra note 361.

274. The Salem, Ohio 1850 Women’s Rights Convention Proceedings 52-62 (R. Audretsch ed. 
1976) [hereinafter Ohio 1850 Women’s Rights Convention).

III. The Historical Blanket

In her address “The Wrongs of Woman” before the 1850 Salem, Ohio, Wo
men’s Convention, J. Elizabeth Jones, like speakers at earlier gatherings, spent 
much of her time on law and Blackstone.274 Jones noted that many women 
had conflicting feelings about their position. Some, she said, do not know they 
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are “robbed of [their] rights,” others feel “weak and dependent.”275 Others 
fear “to expose their own situation” or “dread of seeming to be out of their 
sphere” and therefore masculine.276 Still others “have no sense of injury” be
cause "all their wants have been duly supplied” or “labor for a mere pittance 
because they are women.”277 After making a lengthy critique of the inequities 
of the common law and contending that women should obtain the right of 
suffrage at the impending Ohio Constitutional Convention, Jones concluded:

275. Id. at 54.
276. Id.
277. Id.
278. Id. at 62 (emphasis in original).
279. Jones’ speech also roundly condemned slavery and applauded by name many of the prominent 

feminists of her time. After 1840 she consistently turned up at important gatherings of feminists and 
abolitionists. Jones lobbied for the adoption of the 1861 Ohio married women’s property act. lectured 
on health and hygiene (common interests of the feminists of her era), and for a time edited the Anti
Slavery Bugle with her husband. 2 E. James, Notable American Women 1607-1950, at 285-86 (J. 
James & P. Boyer eds. 1971).

At one point in her speech, Jones noted that she may choose not to
exercise my right so to [vote], after it is accorded to me; indeed all who know my sentiments in 
relation to Constitutions and government, and you. Madam President, may not, and all whom 
1 address may not; but that is no reason why others should judge for us, of the propriety and 
expediency of our so doing; that is a right I insist upon exercising for myself, and these ‘Dan
iels’ who have ‘come to judgment’ have me-thinks, assumed an air of wisdom, as foreign to 
their own characters as it is derogatory to us.

Ohio 1850 Women’s Rights Convention, supra note 274, at 58 (emphasis in original). At first blush, 
this seems to be a statement that Jones would not vote because of social constraints on the role of 

We but ask that our equality in point of rights be acknowledged; 
we ask that none shall strive to obliterate or deface the image and 
superscription our Creator stamped upon our souls. I am aware that 
the great mass of women in this country have no sympathy with the 
views 1 have expressed. I wish it were otherwise. 1 wish they could 
be led to see their true position, and be made to understand that the 
gallantry and devotion of man is offered them in lieu of a recognition 
of their rights, and that it is only in a few rare cases he approaches 
and converses with them as equals, as being as fully rational, intelli
gent and morally accountable as himself, endowed with the same 
rights and clothed with the same duties.

But I will not further extend my remarks. I have already said 
enough to secure the disapprobation which is always bestowed upon 
a woman who thinks and speaks for herself. I have said more than 
enough for those women who are contented with their rose-covered 
chains and gilded prison-bars; and I could hope that I have said 
something to encourage to earnest action those of my sex who feel 
that no length of legislation can sanction and sanctify the wrongs that 
have been inflicted upon them; that no social usages, however time- 
honored. can justify the oppressions they have been compelled to en
dure; that no religious creed, however sanctimonious its supporters, 
can find the least excuse for the inequality in the church.278

This statement is a remarkable indication of the social pressures felt by one of 
the more radical of mid-nineteenth-century women.279 Why would a public 
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woman of 1850 castigate limitations on her social role while confessing to the 
unwillingness of most women to follow her lead?

A brief examination of the historical literature on women in the first half of 
the nineteenth century reveals a series of changes relevant to the mid-century 
emergence of married women’s acts. By 1800 the importance of married wo
men as active participants in the family was more widely recognized. Symp
toms of the changes surfaced in a number of ways. Women became more 
involved in religious and social service activities, more literate, and more 
deeply involved in raising and educating their children. At the same time that 
married women were assuming greater importance in the family and in family- 
related social organizations, single women were beginning to leave home for 
reasons other than apprenticeship or marriage. Employment opportunities 
beckoned in teaching, domestic service, and the mills. As the nineteenth cen
tury unfolded, these trends accelerated, creating very substantial differences in 
the roles of single and married women. For many women an active unmarried 
life was followed by marital domesticity. Married women’s acts reflected this 
situation. The significant features of the acts did not reject married women’s 
separate domestic sphere, but recognized the importance of women as caretak
ers of children and family resources.

A. THE POST-REVOLUTIONARY WAR ERA

J. Elizabeth Jones did not invent women’s conflict over public and private 
spheres. Recent literature suggests such tension appeared at least as early as 
the Revolutionary War era. Both Norton and Kerber contend that the Revolu
tionary War was a catalyst for some redefinition of women’s social position. 
They note that the pre-Revolutionary War domestic role of women took on a 
different content by the end of the eighteenth century280 due to participation of 
women in the Revolutionary War political scene through economic boy
cotts,281 home production,282 and political correspondence and discussion.283 
By coping with the inevitable disruptions caused by conflict, political disagree
ments, and absent spouses, women sensed they were participating in important 
cultural developments.284 Kerber finds that at the core of cultural values “a 
concensus developed around the idea that a mother, committed to the service 
of her family and to the state, might serve a political purpose.”285 Norton 
agrees, writing that the “war necessarily broke down the barrier which seemed 
to insulate women from the realm of politics, for they, no less than men, were 
caught up in the turmoil that enveloped the entire populace.”286 While Nor
ton states that domesticity was no longer denigrated and the feminine sphere 

women. It is probably, however, a statement typical of the radical Garrisonian wing of the Abolition
ists. who perferred withdrawal from participation in a union with slavery to creation of an anti-slavery 
political party or to work with the existing parties. For a history of the Garrisonians, see W. Wiecek. 
Sources of Antislavery Constitutionalism in America, 1760-1848 228-48 (1977).

280. M. Norton, supra note 2, at 155-299; L. Kerber, supra note 2, at 157-288.
281. M. Norton, supra note 2, at 157-63; L. Kerber, supra note 2, at 35-39.
282. M. Norton, supra note 2, at 163-70; L. Kerber, supra note 2, at 41-45.
283. M. Norton, supra note 2, at 170-77; L. Kerber, supra note 2, at 73-85.
284. M. Norton, supra note 2, at 195-227; L. Kerber, supra note 2, at 455-67.
285. L. Kerber, supra note 2, at 283.
286. M. Norton, supra note 2, at 297.
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no longer subordinate,287 Kerber prefers a less egalitarian portrayal of Repub
lican Motherhood as a “concept that legitimized a minimum of political so
phistication and interest, and only of a most generalized sort.”288 Both writers 
agree, however, that in contrast to the subservient role of women before 1770, 
the Revolutionary War era provided women with a new egalitarian vocabu
lary, a few well-known, if ridiculed, radical figures,289 and a potential for lim
ited participation in public events. The stage was set for a cultural redefinition 
of the married women’s separate sphere.290

287. Id. at 298.
288. L. Kerber, supra note 2, at 285.
289. For a description of public reaction to Mary Wollstonecraft’s Vindication of the Rights of 

Women (1792), see L. Kerber, supra note 2, at 224-25, and M. Norton, supra note 2, at 251-52.
290. See M. Norton, supra note 2, at 228-55 (discussing emergence of the “reverance of self' dur

ing post-war period); L. Kerber, supra note 2, at 73-113 (discussing women’s emerging role outside the 
home both durmg and after war). See also C. Degler, supra note 2, at 191-92 (attributing women’s 
separate sphere in 18th century to society’s new emphasis on freedom and individualism).

291. But see L. Kerber, supra note 2, at 99-110 (describing women’s campaign to raise funds for 
troops during war, commonly referred to as “Philadelphia Project”).

292. M. Norton, supra note 2, at 309-14; L. Kerber, supra note 2, at 289-93.
293. C. Degler, supra note 2, at 144-50.
294. N. Cott, supra note 2, at 185-99.
295. M. Norton, supra note 2, at 105-09.
296. See supra Tables 9 and 10.
297. L. Kerber, supra note 2, at 85-99 (petitions included requests to cross enemy lines to join 

husbands and claims for property left behind).
298. Id. at 99-105.
299. Id. at 111-13.
300. Id. at 111. Women and children in distress were of particular concern.
301. Id.
302. See P. Coleman, supra note 222, at 18-19 (economic problems even led to adoption of short

lived national bankruptcy act in 1800).

Evidence of conflict over the relationship between a married woman’s public 
and private life appeared in a number of ways in the years just before 1800. 
Since public debate by women was still the extraordinary exception,291 the evi
dence is largely confined to other areas. Kerber and Norton both investigated 
private correspondence and diaries in their efforts to sort out the effects of the 
Revolutionary War.292 Just as women in the nineteenth-century tended to cor
respond with other women in intimate, supportive ways,293 literate women of 
the eighteenth-century have left us a historical record of their friendships.294 
Female friendships and correspondence were symbolic of the larger possibili
ties for group female activity,295 and consistent with the already noted ten
dency of women (and men) to will property to other women.296

Despite the basically private nature of the separate sphere, women began to 
participate in some worldly activities before the eighteenth-century was com
plete. Petitioning, particularly by widows, arose.297 Female societies and aux
iliaries to male voluntary groups appeared during the war to organize home 
production, nursing, and fund-drives.298 These groups continued in a different 
guise after the war. Female religious, reform, and service societies proliferated 
in the last two decades of the century.299 Although most female societies dealt 
with matters closely related to the domestic sphere300 or religious concerns,301 
the societies inevitably led women to make public choices. The economic pan
ics in the late eighteenth century302 and the appearance of impoverished wo



1416 The Georgetown Law Journal [Vol. 71:1359

men and children, prostitution, town slums, and alcohol abuse created 
opportunities for many groups of middle and upper class women to become 
involved with social concerns.303

The subtle post-war changes in attitudes toward domesticity are also re
vealed by improvements in female literacy and education.304 If, as both Ker
ber and Norton suggest, the post-war family was assigned a substantial new 
role in the education of children in appropriate civic virtues, then women 
themselves had to be literate.305 There is no doubt that girls continued to re
ceive lesser educations than boys long after 1800 and that expressions of sup
port for gender equality in education met with strong disapproval.306 Yet 
female academies emerged after the war and flourished with the growing pub
lic education movement after the turn of the century.307 Literacy rates for wo
men increased after 1780 until the first literacy census, taken in 1850, showed 
little difference between literacy rates for men and women.308 Reading and 
writing by women exploded around the turn of the nineteenth century.309 La
dies magazines, as well as fictional and religious reading and writing, became 
an important part of many women’s lives, though histories and the like were

303. J. Furnas, The Americans: A Social History of the United States, 1587-1914 313-17 
(1969).

304. L. Kerber, supra note 2, at 198-99.
305. Id. at 199-200; M. Norton, supra note 2. at 256-57. Norton adds that the exigencies of the just- 

completed war also suggested the need for educated women on the homefront. M. Norton, supra note 
2. at 256.

306. L. Kerber, supra note 2, at 193-221; M. Norton, supra note 2, at 263-72.
307. L. Kerber, supra note 2, at 198-205.
308. Id. at 193. School enrollment among whites age 5-19 also displayed little difference by gender 

in 1850. About 59% of boys and 53% of girls were in school. Statistical History, supra note 6, at 
369-70. Very little work on female literacy rates in the early 19th century has been done, but what has 
been done suggests that vast changes occurred between 1800 and 1850. While the proportion of women 
signing wills in the 18th century was fairly stable at about 40%, K Lockridge, supra note 28, at 38-41, 
men's signature rates were substantially higher. Lockridge found some evidence for literacy increases 
among females in the decades just before 1800. Id. at 38. But by 1850 differences between men and 
women appear to have virtually vanished. L. Soltow & E. Stevens, The Rise of Literacy and the 
Common School in the United States 157-58 (1981). See also Goodsell, Pioneers of Women’s 
Education in the United States 1-12 (1931); 1 T. Woody, supra note 9, at 159-60 (during colonial 
period percentage of illiteracy was greater among women than men).

309. It is perhaps not accidental that women's wills began to appear in greater numbers after women 
became more literate. The will studies produced some additional data on literacy. The recorded Balti
more wills noted whether wills were signed or marked. Similar notations in the Dukes County re
corded wills were found to be unreliable. All the wills were probated in 1810 or later, so one would 
expect fairly high signature rates. The small size of the sample makes hard conclusions difficult, but 
over 60% of women’s wills were signed. Surprisingly, no significant change appeared over time.

Women's Will Literacy (Baltimore)
Probate Year Signed Marked Not Known

1810 3 5 5
1825 14 5 0
1840 23 16 4
1846 34 13 1

If the 1810 and 1825 data are merged, 63% (17/27) of the wills where information was available were 
signed. Similarly, 66% (57/86) of the 1840 and 1846 wills were signed. The signature rate for males 
among the wills read from all four of the sample years was 83% (20/24) with nine unknown. These 
results are compatible with the very high (90%) literacy rates of an 1860 sample of married women, L. 
Soltow & E. Stevens, supra note 308, at 156, and the lower literacy rates (less than 50%) found among 
female will writers in the late 18th century. K. Lockridge, supra note 28, at 38-39. 
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still thought of as men’s fare.310 The movement to literacy was not without 
opponents fearful of introducing worldly concerns into women’s lives or caus
ing impure desires among the ladies.311 These concerns were particularly im
portant in an era that witnessed a substantial increase in courting freedoms 
and premarital pregnancy rates.312 But female novel reading also found philo
sophical support in the contemporaneous rise of romanticism.313

310. See L. Kerber, supra note 2, at 235-64 (explaining importance of reading fiction to women in 
the early republic); N. Cott, supra note 2, at 64-74 (tracing common theme of domesticity in literary 
works appealing to women).

311. L. Kerber, supra note 2, at 239.
312. C. Degler, supra note 2, at 20; L. Kerber, supra note 2, at 245; M. Norton, supra note 2, at 

51-60; Smith, Dating the American Sexual Revolution: Evidence and Interpretation, in The American 
Family in Social-Historical Perspective 321 (M. Gordon ed. 1973). Smith found that premarital 
pregnancy rates peaked in the later 18th century and troughed in the later 19th. Id. at 321-22

313. See N. Cott, supra note 2, at 76-83 (romanticism conveyed in literature influenced women to 
wish for ideal mate); K. Melder, supra note 2, at 34-47.

314 M. Norton, supra note 2, at 290-94; C. Kaestle & M. Vinovskis, Education and Social 
Change in Nineteenth Century Massachusetts 26-27 (1980); W. Butts & S. Cremins, A His
tory of Education in American Culture 246-47 (1953) [hereinafter Butts & Cremins],

315. M. Norton, supra note 2, at 289. Norton has compiled some fascinating data on education 
trends over time, suggesting that among notable women, the proportion with some advanced education 
jumped from 18% for those bom before 1770 to 65% for those bom after 1770. Id. at 288-90.

316. Id.
317. See C. Degler, supra note 2, at 289-303 (women organized as the Social Purist to control 

sexuality and became involved in religion and churches).
318. N. Cott, supra note 2, at 126-28.
319. C. Degler, supra note 2, at 302; K. Melder, supra note 2, at 77-92; M. Norton, supra note 2, 

at 126-32.
320. See C. Degler, supra note 2, at 298-305 (during second awakening most converts were women 

and women played active role in reform organizations, religious groups, and antislavery movement); J. 
Furnas, supra note 303, at 327-32 (discussing tactics of the leaders of the Great Awakening and camp 
meetings); W. McLoughlin, Revivals, Awakenings, and Reform 98-140 (1978).

With all this activity in reading, writing, and education, women began to 
enter teaching in new ways. The jump from household tutoring of one’s own 
offspring to the education by unmarried women of a group of children was 
made by some, opposed by others, but reasonably steady in its growth.314 By 
the end of the century, a middle or upper class married woman was more 
likely than her mother to be literate, a participant in a voluntary society or 
religious group, and aware of a link between her own role and the larger polit
ical culture.315 And her female offspring were more likely to be teachers.316

Another link between women’s domestic role and larger social activities was 
found in religion. The domesticity of women was linked to morality and vir
tue long before the Revolutionary War.317 Women outnumbered men in 
churches from very early colonial days, and this trend became very noticeable 
by the turn of the nineteenth century.318 Although teaching and eventually 
mill work provided avenues for unmarried women to leave the home, religion 
provided that opportunity for their mothers. Some religious groups, particu
larly the Quakers, provided opportunities for substantial female participation 
and even for religious travel.319 Nineteenth-century revivals and camp meet
ings, religious fervor, religiously-based social service groups, and the Second 
Great Awakening had their roots in the late eighteenth century.320 The con
flicts in women’s domestic role that emerged in the nineteenth-century egalita
rian religious and communal movements were largely defined by the stresses 
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of the post-war era. The use of special sphere ideology to permit movement of 
women into religious activities related to, but outside, the home suggested both 
the potential for larger change and the role limitations that undoubtedly 
guided most married women’s lives.321

But for most married women the combination of agricultural stability and 
the late eighteenth century concern over teaching young children appropriate 
social behavior led to concentration on child rearing rather than on activities 
outside the home.322 It is, in hindsight, not surprising that the turn of the nine
teenth century would see the blossoming of the domestic sphere in all of its 
contradictions.323 Even though modern notions of child rearing and new tech
niques of manufacturing were emerging, families were still confronted with a 
child-rearing experience vastly different from our own. Fertility rates were 
extraordinarily high, with live births numbering more than twenty-five percent 
of the child-rearing age population.324 The rates peaked around the turn of 
the century and declined thereafter.325 The average household size was over 
five and one-half persons, and did not fall below five until the end of the nine
teenth century.326 Despite the large households, infant mortality rates were

321. See C. Degler, supra note 2, at 298-327 (discussing emergence of “separate sphere” for women 
in 19th century; protection of home and preservation of its moral character justified women's active role 
in outside world).

322. N. Cott, supra note 2, at 84-98.
323. Cott's use of the title "Bonds of Womanhood," which she explains on the first page of her book. 

supra note 2, is an appropriate signal of the potential for domesticity to be both an uplifting and 
binding experience.

324. Miscarriages, still births, and abortions are excluded from this high figure. It is plausible to 
suggest that during 1800 over one-third of the white women ages 15-44 became pregnant. Birth rates 
declined throughout the 19th century, with substantial declines starting after 1810. Data from Statis
tical History, supra note 6, at 49, fills this table:

Birth Rate for White Women 15-44
Year(Live births/1000 population)
1800 .............................................  278
1810............................................... 274
1820 .............................................  260
1830 .............................................  240
1840 .............................................  222
1850 .............................................  194
1860 .............................................  184
1870 .............................................  167
1880 .............................................  155
1890 .............................................  137
1900 .............................................  130
1930 ............................................... 87.1
1960 ............................................... 113.2
1970 ............................................... 84.1 

325. W. Grabill, C. Kiser & P. Whelpton, The Fertility of Women in America 1-24 (1958).
326. Household size is now well under three. Putting together material from the Statistical Ab

stract, supra note 13, at 45, and Statistical History, supra note 6, at 41. yields the following table:
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high, perhaps averaging fifteen percent.* 327 Maternal mortality was also 
high.328 The high birth rate and its attendant risks made the occurrence of 
pregnancy, the completion of childbirth, and the process of child rearing the 
focus of an enormous amount of attention. These events caused awe and fear, 
delight and depression with much greater frequency than today. The possibili
ties for tragedy were remarkably greater than we can imagine. Cott put it 
mildly when she wrote that “the arrival of another child posed anxieties.”329

Year_____________________ Average Household Size

327. Data from Massachusetts suggests that from 1850 until after 1900. about 15% of newborns died. 
Earlier rates were presumably of a similar magnitude. The somewhat lower mortality rates for the 
185O’s, however, suggest the possibility that rates rose contemporaneously with the decline of mid
wifery. There is need to explore the relationship between death rates and male entry into the birth 
process. Were midwives more sanitary? Statistical History, supra note 6, at 57:

Infant Mortality For Massachusetts 1851-1970
(per 1000 live births)

Time Rate

328. Even in 1915 the rate was over 60 per 10,000 live births. The rate did not begin to fall until after 
1930. Presumably 19th-century death rates were at least as high. Statistical History, supra note 6, 
at 57.

329. N. Cott, supra note 2, at 91.
330. See supra notes 324 and 325 and accompanying text.
331. C. Deoler, supra note 2, at 181-96, 210-16. The decline in birth rates was also attributed to 

improving economic status, while the primary method of birth control was probably abstinence.

B. THE EARLY NINETEENTH-CENTURY

Such anxieties produced a rich variety of responses as the nineteenth century 
unfolded. Reproductive rates declined more noticeably after the turn of the 
century.330 There seems to be little doubt that some form of birth control op
erated to produce the substantial decline in fertility between 1800 and 1850.331 

1790 ...........................................................5.79
1850 ...........................................................5.55
1860 ...........................................................5.28
1870 ...........................................................5.09
1880 ...........................................................5.04
1890 ...........................................................4.93
1900 ...........................................................4.76
1930 ...........................................................4.11
1970 ...........................................................3.14
1979 ...........................................................2.78

1851-54 ..................................................  131.1
1855-59 ................................................... 122.9
1860-64 ................................................... 142.5
1865-69 ................................................... 146.3
1870-74 ................................................... 170.3
1875-79 ..................................................  156.3
1880-84 ................................................... 161.3
1885-89 ................................................... 158.5
1890-94 ................................................... 163.2
1895-99 ................................................... 153.2
1900-04 ................................................... 141.4
1905-09 ................................................... 134.3
1910-14................................................... 116.7
1915-19................................................... 100.2
1920-24 ................................................... 78.7
1925-29 ................................................... 67.6
1970......................................................... 16.8
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Abortion appears to have been a common practice of the middle class by the 
1840's when the first antiabortion laws appeared.332 The variety in early nine
teenth-century communal groups probably mirrored the tensions over child
birth present in the larger community. Some sects were celibate,333 others 
openly espoused birth control, and a number adopted communal living pat
terns and carefully controlled programs of sexual access to handle the 
problems of childbirth.334 Some groups, like the Mormons, encouraged child
birth.335 But whether the community chose celibacy, birth control, abstinence, 
communal child care, of high reproduction rates, control over family forma
tion and fertility was central to each group’s self-image.

332. See J. Mohr, supra note 2, at 16-18. 86-118. Abortion probably gained in importance when 
mechanical means of terminating a pregnancy became preferred over taking of poisons. Abortion fre
quency apparently rose in the 1840’s. Id. at 46-85. Use of instruments probably increased during the 
mid-19th century. Id. at 61, 65. In addition, infanticide probably fell off in importance around the turn 
of the 19th century. See Dellapenna, The History of Abortion: Technology, Morality and Law, 40 U. 
Pitt. L Rev. 359, 392-400 (1978). It is also interesting to note that knowledge of fetal development was 
improving in this period. As early as the 1820’s some were writing that quickening did not represent 
the beginning of vitality but the point where fetal growth permitted movement to be felt W. Beck, 
Elements of Medical Jurisprudence 199-203 (1823). Such knowledge was important to the devel
opment of the antiabortion laws. It permitted the emerging professional male doctors to argue that 
laws permitting abortion until quickening did not comport with either morality or medical knowledge.

333. The group best known to most 20th-century persons is the Shakers, but a number of other 
celibate groups existed. The most prominent during the 19th century may have been the Harmony 
Society. See K. Arndt, George Rapp’s Harmony Society, 1785-1847 (1971); I Women and Reli
gion in America 47-48, 60-66 (R. Ruether and R. Keller eds. 1981) [hereinafter Ruether & Keller].

334. Ruether & Keller, supra note 333, at 48-50. The Oneida Perfectionists led by John 
Humphrey Noyes also believed in birth control, and communal sexual access and child rearing. The 
Owenites, led by Robert Dale Owen and Fanny Wright were also involved in birth control and multi
ple partners. Tney were notorious in the 1830’s. Id. at 49-50, 66-69.

335. Id. at 49, 69-70.
336. C. Degler, supra note 2, at 8-9.
337. Id. at 28; N. Cott, supra note 2, at 201.
338. Cott suggests that by 1830 many of the attributes of a modern family had affected middle class 

as well as upper class women. N. Cott, supra note 2, at 185. Degler goes further and argues that even 
lower class women were affected by the ideology of the separate sphere. C. Degler, supra note 2, at 
111-43 (discussing role of Afro-American and immigrant women in 19th century).

339. See C. Degler, supra note 2, at 298-327 (discussing 19th century women's roles outside the 
home as justified by duty to act in world in order to protect morality). Degler finds that little opposition 
to female academies emerged while strong disapproval surfaced to women entering college. Id. at 309- 
11. Degler also describes the gradual evolution in patterns for selection of marriage partners from 
parental arrangements before the Revolutionary War to romantic selections with parental veto power 

Such control is a major theme in Degler’s scholarship. He argues that the 
period from 1780 to 1830 witnessed the emergence of the modern American 
family characterized by marriage based on affection and respect, greater influ
ence and autonomy for women in the home, child rearing and home mainte
nance as the wife’s primary role, devotion of a larger amount of parental 
energy and resources to young children, treatment of young children as per
sons different from adults and needing special treatment, love, and solicitude, 
and smaller family size.336 Degler and Cott suggest that the emergence of the 
modern family both created an opportunity for women to increase their influ
ence within the family and established limitations on the ability of women to 
work in the public sphere.337 As the separate domestic sphere grew to define 
middle class as well as wealthy women’s roles,338 it both legitimated domesti
cally related activity outside the home and created a new standard for defining 
deviance.339
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The rapidity of change in definitions of domesticity and deviance in the first 
decades of the nineteenth century is difficult to measure. But there is now little 
doubt that the definition of women’s sphere was under greater strain in 1840 
than it was at the turn of the century. The trends of the late eighteenth century 
in education and social services accelerated, with a large number of female 
academies opening after 18 1 0.340 Colleges open to women began to appear.341 
Social and moral reform groups emerged in great profusion, spurred by urban 
growth, agricultural efficiency, trade and commerce, and economic disloca
tions and panics.342 Literary societies, religious charitable societies, mission
ary groups, associations to aid the poor, temperance societies, and societies for 
reform in education, prisons, and treatment of the insane emerged in greater 
numbers.343 Many women found a moral foundation for their work in reli
gion. Although some male religious leaders debated the appropriate scope of 
women’s activities, women often found support among male religious col
leagues for activities that neither challenged male leadership nor endangered 
appropriate feminine decorum.344 The generally accepted notion that the vir
tue and morality of women was superior to that of men made religious groups 
a natural milieu in which to develop female leadership.

by the end of the 18th century. Id. at 9-25. Courtship became much less constrained, and perhaps 10% 
of women gave birth to children less than nine months after their marriage. Id. at 20. Women were 
acting with fewer constraints during courtship, but using marriage as the escape from social 
disapproval.

340. N. Cott, supra note 2, at 115-25. See Butts & Cremin, supra note 314, at 239-51.
341. K. Melder, supra note 2. at 115-18; C. Deoler, supra note 2, at 310-15. After three years of 

separate treatment, Oberlin permitted women to enroll with men in 1837. C. Degler, supra note 2, at 
310.

342. See generally B. Berg, supra note 2.
343. K. Melder, supra note 2, at 77-92, 118-21.
344. Id. at 88-94; A. Douglas, The Feminization of American Culture 17-139 (1977).
345. K. Melder, supra note 2, at 59-61
346. Sarah Grimke migrated to Philadelphia from South Carolina in 1821 and her sister, Angelina, 

followed tn 1829 K. Melder, supra note 2, at 156, 192. See also G. Lerner, The Grimke Sisters 
From South Carolina: Pioneers for Women’s Rights and Abolition (1971).

347. K. Melder, supra note 2, at 146.
348. Id. at 73-75.

Many of the prominent women of the early nineteenth century found their 
power writing or speaking about issues of moral, religious, or ethical signifi
cance. Francis Wright came from Great Britain in 1824 with General LaFay- 
ette, met with many prominent Americans, helped establish the colony of 
Nashoba to aid in the emancipation of slaves, and participated with Robert 
Dale Owen in the New Harmony Community. In 1830 she openly advocated 
free thinking and infidelity, free public education for all persons, birth control, 
divorce, and married women’s law reform.345 She was a radical, outside the 
American mainstream of moral and social reform movements. When the abo
litionist Grimke sisters346 emerged from their Quaker background to speak in 
1836 before women in New York and in 1837 before mixed audiences in Mas
sachusetts, they could already point to Wright’s prior speaking tours, as well as 
the actions of a number of other women, as the real groundbreaking. Harriet 
Martineau, another English woman, gave abolitionist lectures from 1834 to 
1836.347 Mixed prayer meetings occurred in the 1820’s,348 and female educa
tors like Emma Willard, Mary Lyon, and Catherine Beecher established fe
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male academies, raised funds, and lectured on women’s education before 
1835.349

349. Id at 107-15. Mary Lyon founded Mount Holyoke College in 1836. Id. at 111.
350. Id at 176-82.
351. An anonymous article entitled Wives and Slaves: A Bone For the Abolitionists to Pick was pub

lished in 17 Democratic Rev. 264 (1845) and reprinted in other papers. See N. C. Standard, Oct. 22, 
1845, at 8, col. 1.

352. For literature on the 19th-century economy see P. Temin, supra note 213: Gallman, Gross Na
tional Product in the United States, 1834-1909, in Output, Employment and Productivity in the 
United States After 1800 3 (National Bureau of Economic Research ed. 1966); Lebergott. Labor 
Force and Employment, 1800-1960, in Output, Employment and Productivity in the United 
States After 1800 117 (National Bureau of Economic Research ed 1966); Parker & Whartenby. 
supra note 6; Goldsmith, The Growth of Reproducible Wealth for the United States of America From 
1805 to 1950. in Income and Wealth of the United States. Trends and Structure 247 (S. 
Kuznets ed. 1952); Andreano. Trends and Variations in Economic Welfare in the United States Before the 
Civil War, in New View on American Economic Development 131 (Andreano ed. 1965); A. Jones, 
supra note 14.

353. P. Coleman, supra note 222, at 19; S. Rezneck, supra note 216, at 51-100; P. McGrane, supra 
note 212, at 1-42.

354. Coleman’s book on debtors and creditors exhaustively catalogues the developments. Supra 
note 222.

355. Large captial inflows from overseas funded much of the 183O’s boom. See North. The United 
States Balance of Payments 1790-1860, in Trends in the American Economy in the Nineteenth 
Century 573, 585-87 (National Bureau of Ecomonic Research ed. 1960).

356. See P. Temin, supra note 213, at 152.

The decades of work in female voluntary societies, moral reform groups, 
and religious activities blossomed into significant participation in the aboli
tionist movement in the early 1830’s. Female antislavery societies emerged by 
the early 1830’s, and women solicited signatures on antislavery petitions begin
ning in 1835.350 The egalitarian rhetoric of the Revolution, the Enlighten
ment, and Jacksonian Democracy began to be used publicly by women. The 
expansion of suffrage opportunities for white men created an opportunity for 
radical abolitionists and feminists to focus America’s attention on the appro
priate role of women. Less than a decade after the Grimkes’ controversial 
tour, discussion in mainstream newspapers on the similarity between slavery 
and the status of married women was possible.351

These developments were given added impetus by fairly constant economic 
developments. Economic historians generally argue that per capita wealth in
creased very moderately between 1800 and 1840, but none are willing to state 
that great increases in wealth occurred.352 The incidence of economic contrac
tions beginning in 1792, 1819, and 1839,353 the fairly constant presence of 
debtor reform movements and legislative activity,354 the lack of internal 
sources of capital,355 the reliance on cotton as a major source of external 
trade,356 and the enormous internal improvement debts of the 183O’s suggest a 
growing but struggling economy, heavily reliant on the world economy for 
support. While certainty on these issues is not yet possible, it is logical that the 
collapse of European trade before the 1819 and 1839 panics, the stress of eco
nomic dislocations, and the changes in employment patterns, job descriptions, 
and family roles would occur side-by-side with reform movements, religious 
and moral revivals, radical agitation, and strong public debates.

It is tempting to conclude that the 1840’s blossoming of public debates on 
slaves and women completely explains the arrival of married women’s acts.
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Indeed, there is some truth in the causal link because women actively peti
tioned for the married women’s acts adopted in New York and Pennsylvania 
during the later years of the decade.357 But as we now know, the story of 
women’s property acts is much more complex than a simple tale about pro
gressive ideals winning out over blind forces of reaction. As Degler forcefully 
reminds us:

357. E. Warbasse, supra note 2, at 205-37. Later acts, such as those in Ohio and Massachusetts, were 
also supported by women. Id. at 265-71.

358. C. Degler, supra note 2, at 306. Degler provides an insightful chapter on why it took so long 
to gain women’s suffrage. He discusses the reasons why suffrage was perceived as a radical step, includ
ing women’s wide acceptance of the separate sphere, the perception that voting and politics threatened 
the family, and the substantial opposition to the amendment by women. Id. at 328-61. Cott also re
minds us that the separate sphere was for many an acceptable level of accomplishment. N. Cott, 
supra note 2, at 197.

359. See C. Degler, supra note 2, at 341 (some radicals realized that giving women the vote would 
give middle-class women more influence but would do little to help lower class women).

[t]he women’s movement throughout the 19th century left untouched 
the great mass of women, married and unmarried. At no time were 
more than a few thousand women actively involved in the feminist or 
suffrage causes. The great preponderance of women either had noth
ing to do with feminism, or actually scorned it as unnecessary and 
wrongheaded.358

The public exposure of contradictions in separate sphere ideology by commu
nal groups, abolitionists, and feminists led many women to fight rather than 
accommodate change. The generally middle class nature of the reform move
ments359 spoke peripherally to working class women, many of whom preferred 
the ideal image of a comfortable separate sphere at home to the potentially 
deviant life of a radical and frequently unmarried feminist. The tracing of 
reform movements therefore should not blind us to the obstacles the reformers 
confronted. Rather, one must hypothesize that shifts in the nation’s economy, 
job map, family structure, agricultural productivity, banking practices, and 
trade structures would be mirrored by piecemeal, one step to the left, one step 
to the right, reforms in legal norms, and that changes would reflect generally 
held perceptions about women’s appropriate sphere of influence.

Conclusion

And, of course, that is exactly what my archival and legal research suggests. 
Though by 1850 married women performed new legal roles within the family, 
property law still singled them out for special treatment and confirmed their 
primary role as family participants. Developments in non-property areas also 
confirm the patterns Degler and Cott describe. The culture’s growing concen
tration on wifely domesticity suggests that family law reform should have been 
vigorous by mid-century. Indeed, by the 1840’s divorce, custody, and adoption 
law were conforming to new notions of family and childhood development. 
Divorce was more prevalent and easier to obtain, women gained custody of 
children more frequently than in 1800, and adoption was becoming an ac
cepted practice. Similarly, the arrival of the first antiabortion statutes in the 
1840’s signaled the importance attributed to married women’s maternal 
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role.360 While the coexistence of married women’s property acts and antiabor
tion laws seems strange to modern feminists, they were compatible develop
ments in a reform era accepting domesticity as a primary ideology for 
rationalizing changes in legal norms.

360. See supra notes 330-35 and accompanying text (discussing abortion, birth control, and the ma
ternal role).

361. The 1870’s saw the arrival of statutes protecting eamings of married women in a number of 
states. Eamings statutes appeared first in the 185O’s, but most of the acts were passed later. Among the 
states adopting earnings acts were Massachusetts: May 5, 1855; Kansas Feb. 1 1. 1858 (Territorial 
Legislation); New York: Mar. 20, 1860; Alabama: Dec. 31. 1868 (free trader statute); Illinois: Mar. 24, 
1869; Iowa: Apr. 14, 1870; Ohio: Mar. 30, 1871; Pennsylvania: Apr. 3, 1872; Delaware: Apr. 9. 1873; 
Kentucky: Apr. 11, 1873; Arkansas: Apr. 28, 1873; Indiana: Mar. 25, 1879. A few states also adopted 
limited eamings statutes, which only protected married women who were no longer living with their 
husbands. Pennsylvania: May 4, 1855; Minnesota: Ch. 49 (1860); Iowa: Mar. 12. 1866; Vermont: Nov. 
19, 1866; Delaware: Mar. 28, 1871; New Jersey: Apr. 5, 1878. Bishop also discusses codes adopted in 
the 1860’s and 1870’s containing eamings provisions in California, Georgia, Illinois, Maine. Maryland, 
Massachusetts, and Mississippi. 2 J. Bishop, supra note 27, at 490-91, 507, 512, 520, 524, 530, 536-37.

362. See generally C. Dienes, supra note 2.
363. Indeed, moral reformers and supporters of special workplace legislation for women, not equal

ity minded feminists, were the major backers of women’s suffrage. See C. Degler, supra note 2. 328- 
61. After the Suffrage Amendment was adopted, the Women’s Party quickly became a radical fringe, a 
model to be picked up later in the century. See E. Flexner, supra note 1, 271-345 (1959).

364. Thomas Herttell, along with John Neal and Elisha Hurlbutt, was among the major male figures 
urging reform of women’s law in New York from 1835 on.

Although organized women’s groups certainly had more influence on prop
erty law after 1850, the domestic role model also gained additional authority 
by the Victorian era. The appearance of narrow married women’s acts and 
abortion restrictions in the 1840’s was mimicked tn the 1870’s by the virtually 
simultaneous adoption of legislation protecting married women’s earnings361 
and imposing severe restrictions on the dissemination of birth control informa
tion and devices.362 Even women’s suffrage was not achievable without the aid 
of moral reformers, protective labor supporters, and an ideology lauding the 
capacity of women to make finer moral judgments than men.363 Not until very 
recent times has the legal system taken seriously the notion that equality norms 
rather than special treatment norms should govern the outcomes of gender
based disputes. The basic thrust of Thomas Herttell’s 1837 argument364 in 
favor of an early version of the New York married women’s act can be substi
tuted for arguments made decade? later in favor of protective labor legislation 
and women’s suffrage:

But have not women as much prudence and judgement to save and 
manage their property, after as before marriage? Has marriage de
prived them of their senses and their wits, as well as of their rights of 
property which they possessed before marriage? With the additional 
incitement of maternal solicitude for the well-being of her children, 
has not a married woman even more inducement to the discreet ap
propriation of her property to their maintenance, than an unmarried 
woman, who has no such immediate motive for the prudent and due 
exercise of the right to possess and dispose of her property as she may 
please, and as by law she is authorized to do? And with such addi
tional, natural, and maternal obligations, is not the discreet use of her 
property by a married woman, for the maintenance of her children,
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as much more to be relied on, than that of her husband, as maternal 
is more strong, constant, and unconquerable, than paternal affection? 
Are not the cases rare in which unmarried women waste their prop
erty? And are not the instances numerous in which men spend their 
fortunes in riot, intemperance, extravagance, and every species of ir
regularity and dissipation? And when their pecuniary resources are 
exhausted or impaired, is it not a common practice for men to en
deavour, by marriage, to obtain the property of young, inexperi
enced, unsuspecting, and credulous females, with a view to the means 
by which to gratify their avarice, or to continue their dissolute habits 
of life? Does not the existing law hold out inducements to mercenary 
marriages, by furnishing the means by which worthless fortune- 
hunters are enabled to effect their iniquitous purpose? Is not the al
leged law, therefore, the source of the vicious and immoral practices 
to which it prompts; and the cause of all the injustice and misery to 
which married women become the devoted victims? And is not that 
law justly characterized by the vice, immorality, injustice, and misery 
consequent on its existence and operation?

That the affirmative are the true answers to the above questions, is 
as certain as that such answers prove conclusively, that married wo
men’s property would be safer in their own hands, and more certainly 
applied to family maintenance, than it now is, when given indiscrimi
nately to good and bad husbands, to be disposed of as they please, or 
as their good or bad habits may happen to direct.365

365. Herttell, Remarks Comprising in Substance Judge Herttell’s Argument in the House of Assem
bly of the State of New York in the Session of 1837 in Support of the Bill to Restore to Married Women 
the Right of Property as Guaranteed by the Constitution of this State, at 57-58 (1839) (copy on file at 
Georgetown Law Journal}.

The property reforms of the 1840’s should not be perceived as an attack on 
coverture law. Though the seeds of later reforms were planted by the first 
wave of married women’s property acts, married women’s separate domestic 
sphere was not seriously challenged by their adoption. The legal changes of 
the mid-nineteenth century recognized that the women’s role within the family 
had changed to encompass greater control over the raising of children and the 
disposition of family wealth. But not until this century would such increased 
participation in the family lead to broad participation in the political and eco
nomic fortunes of the culture at large.





NOTES

Extraterrestrial Law on the Final Frontier: A 
Regime to Govern the Development of 
Celestial Body Resources

Introduction

In 1969, when two United States astronauts landed on the Moon, Neil Arm
strong proclaimed their success to be “one giant leap for mankind.”1 Ten years 
later, the United Nations Committee on the Peaceful Uses of Outer Space 
(COPUOS)2 also took one giant leap for mankind—backwards. The commit
tee reached an agreement,3 commonly known as the “Moon Treaty,”4 which 
will, if given effect, significantly inhibit commercial exploitation of natural re
sources on celestial bodies.

1. N.Y. Times, July 21, 1969, at 1, col. 2.
2. COPUOS is the committee of the United Nations charged with handling matters concerning the 

exploration, development, and use of outer space.
3. Agreement Governing the Activities of States on the Moon and Other Celestial Bodies. 34 U N 

GAOR (Agenda Items 48, 49) at 1, U.N. Doc. A/Res/34/68 (1979), reprinted in 18 Int’l Legal 
Materials, 1434-41 (1979), 21 Harv. Int’l L.J. 579, 579-84 (1980) (hereinafter Moon Treaty],

4. The Moon Treaty applies to all celestial bodies in the solar system, not only the Moon Moon 
Treaty, supra note 3, art. I, para. 1. References to the Moon or lunar resources throughout this note 
apply also to other celestial bodies.

5. See Agreement Governing the Activities of States on the Moon and Other Celestial Bodies: Hearings 
Before the Subcomm, on Science, Technology, and Space of the Senate Comm, on Commerce. Science, 
and Transportation, 96th Cong., 2d Sess. 37 (1980) (statement of Dr. Robert A. Frosch, Administrator. 
National Aeronautics and Space Administration) (all raw materials currently used on Earth available 
in space) (hereinafter Hearings], Staff of Senate Comm, on Commerce, Science and Transpor
tation, 96th Cong., 2d Sess., Report on Agreement Governing the Activities of States on 
the Moon and Other Celestial Bodies 281-85, 414-17 (Comm Print 1980) (discussing resources 
available on Moon and potential utility of those resources) (hereinafter Comm. Print], The location of 
many of the Moon’s resources is already known. Hearings, supra, at 43-44 (comments of Sen. Schmitt) 
See also Comm. Print, supra, at 417-18 (discussing vast mineral content of asteroids).

6. See Dula, Legal and Economic Prerequisites to Space Industrialization, Proceedings of the 
Nineteenth Colloquium on the Law of Outer Space 257 (1977) [hereinafter 19th Colloquium]

7. See Hearings, supra note 5, at 33 (discussion by Sen. Schmitt) (mankind in technological position 
to proceed with lunar resource development); see also Comm. Print, supra note 5, at 267 (no insur
mountable technological impediments to extraterrestrial resource exploitation).

8. See Comm. Print, supra note 5, at 416 (discussing lunar mass driver).

A. THE SIGNIFICANCE OF CELESTIAL BODY RESOURCES

The celestial bodies of our solar system, including the Moon and asteroids, 
contain a vast supply of most, if not all, of the types of mineral resources now 
used on Earth.5 All that is required for mankind to avail itself of the benefits of 
these resources is the proper technology, a sufficient capital investment, and a 
legal framework within which orderly development may proceed.6

Technological and capital requirements do not pose obstacles to the devel
opment of celestial body resources.7 Science has already generated a process 
for mining resources on the Moon and then catapulting them into space.8

1427
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Scientists have also suggested a technique for capturing stray asteroids and 
placing them into the Earth’s orbit to facilitate mining.9 Even under present 
minimal levels of investment, lunar experimentation with this technology 
could begin within twenty years.10

9. See id al 418 and sources cited therein (discussing asteroid mining proposals).
10. See Comm. Print, supra note 5, at 267 (timing of exploitation depends upon commitment of 

billions of dollars; under present funding levels signficant lunar materials experimentation not probable 
before year 2000).

11. See id. at 429 (discussing uses of lunar resources in space).
12. See id. (space processing and manufacturing not commercially viable unless space resources used 

instead of terrestrial materials).
13. Hearings, supra note 5, at 45 (statement of Dr. Robert Frosch). Developing countries fear that 

such competition will threaten their future dominance of many terrestrial resource markets. See State
ment of Ambassador James L Malone, Special Rep. of the President for the Third U.N. Conference on 
the Law of the Sea, before the House Merchant Marine and Fisheries Committee. Feb. 23. 1982. re
printed in Report of the U.S. Delegation to the Eleventh Session of the Law of the Sea 
(June 1982), Appendix B, at 3 (discussing analogous situation in which certain countries resist exploita
tion of mineral resources from sea bed) [hereinafter Statement of Malone],

14 See Hearings, supra note 5. at 45 (statement of Dr. Robert Frosch) (economic principles will 
determine when extraterrrestrial resources will be put to terrestrial uses); Vassilevskaya, Notions of 
"Exploration" and "Use" of Natural Resources of Celestial Bodies. Proceedings of the Twentieth 
Colloquium on the Law of Outer Space 473 (1977) (predicting use of celestial body resources as 
Earth's natural resources exhausted) [hereinafter 20th Colloquium]

15. See Comm. Print, supra note 5, at 5 (discussing origins of space law in late 1950’s). The United 
Nations established COPUOS in 1959, C. von Glahn, Law Among Nations, 367 (1976), and 

Although exploitation of celestial body resources could commence in the 
near future, economic competition between those resources and terrestrial re
sources will not occur for many years. Initially, extraterrestrial resources will 
be used exclusively to construct items in space, such as space platforms, satel
lites, and space stations.11 Most of those projects would be far too expensive if 
resources had to be launched from Earth for their construction.12 Similarly, 
enormous transportation costs would prevent lunar resources from competing 
with natural resources on the Earth.13 Eventually, however, the scarcity of ter
restrial resources will make extraterrestrial resources economically competitive 
on Earth.14

B. THE NEED FOR A LEGAL FRAMEWORK TO DEVELOP CELESTIAL BODY 
RESOURCES

The primary barrier to the development of extraterrestrial resources is not 
the high cost. Rather, because international conflict dominates the current 
political climate, the major barrier is the failure to develop legally binding 
rules to govern the development of celestial body resources. Extraterrestrial 
resources cannot be properly developed without a legal framework that is con
sistent with existing principles of space law and that provides a sufficient de
gree of certainty and security for development to take place. Established 
principles of space law provide a foundation for such rules.

1. A Legal Framework is Necessary to Insure that Celestial Body
Resources Will be Developed Pursuant to Existing Space Law

The principles of space law have developed during the last twenty-five years, 
since Sputnik launched the space age.15 Space law is a specialized branch of 
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international law16 and, like other branches of international law, is derived 
from conventions, custom, and generally recognized principles of law.17 Two 
resolutions unanimously adopted by the United Nations General Assembly in 
the early 1960’s,18 and the 1967 "Outer Space Treaty,”19 which has been rati
fied by ninety-eight nations, including the United States and the Soviet 
Union,20 set out several significant principles of space law, including:

adopted resolutions concerning space. G.A. Res. 1348, U.N. GAOR Supp. (No. 18) at 5, U.N. Doc A/ 
4090 (1958); G.A. Res. 1472, U.N. GAOR Supp. (No. 16) at 5, U.N. Doc. A/4354 (1959).

16. O. Ogunbanwo, International Law and Outer Space Activities xiii (1975); S. Bhatt. 
Legal Controls of Outer Space 5-6 (1973); G. Gal, Space Law 38-41 (1969).

17. G. Gal. supra note 16, at 41-46. Article 38 of the Statute of the International Court of Justice 
sets out four sources of international law: (1) international conventions; (2) international custom; (3) 
general principles of law recognized by civilized nations; and (4) judicial decisions and teachings of 
most highlv-qualified publicists. Statute of International Court of Justice, annexed to U.N. Charter, 
art. 38-1. 59 Stat. 1055 (1945), 93 U.N.T.S. 25.

18. G.A. Res. 1721, 16 U.N. GAOR Supp. (No. 17) at 6, U.N. Doc. A/5100 (1961); G.A. Res. 1962. 
18 U.N. GAOR Supp. (No. 15) at 15, U.N. Doc. A/5515 (1963).

19 Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer 
Space. Including the Moon and Other Celestial Bodies, 18 U.S.T. 2410, T.I.A.S. No. 6347, 610 U.N.T.S. 
205 (1967) [hereinafter OST],

20. See Comm Print, supra note 5, at 109. The People’s Republic of China is the only country with 
significant space capabilities that has not signed the treaty. China, however, appears to support the 
treaty’s fundamental principles. See PRC International Affairs, Aug. 12, 1982 at Al (copy on file at 
Georgetown Law Journal} (statement of People’s Republic of China delegate to COPUOS indicating 
support of peaceful status of space); Liu Tse-jung, The Question of the Legal Status of Cosmic Space. 8 
K.C.W.T.Y.C. 45 (1959), reprinted in J. Cohen and H. Chiu, People’s China and International 
Law: A Documentary Study 499 (1974) (advocating peaceful purposes and nonappropriation 
principles).

21 The preamble of the 1958 space resolution took the view that the development of outer space 
should be for the benefit of mankind. G.A. Res. 1348, U.N. GAOR Supp. (No.18) at 5, U N. Doc. A/ 
4090 (1958). The 1959 report of COPUOS, U.N. Doc. A/4141, pt. Ill (1959), and the 1962 resolution, 
G.A. Res. 1962, 18 U.N. GAOR Supp. (No. 15) at 15, U.N. Doc. A/5515 (1963), subsequently repeated 
the “benefit of mankind” priniciple

The Outer Space Treaty stated that space, including celestial bodies, should be used for the "benefit 
of all peoples,” and is the “province of mankind." OST, supra note 19, preamble, art. 1. For the pur
poses of space law. the “province of mankind” has the same meaning as "benefit of mankind." C. 
Christol, The Modern International Law of Outer Space 42, 252 (1982).

22. All of the early United Nations resolutions concerning outer space included the notion that space 
and celestial bodies are free for exploration and use by all states. G.A. Res. 1348. 13 U.N. GAOR 
Supp. (No. 18) at 5. U.N. Doc. A/4090 (1958); G.A. Res. 1472, 14 U.N. GAOR Supp. (No. 16) at 5. 
U N. Doc. A/4354 (1959); G.A. Res. 1721, 16 U.N. GAOR Supp. (No. 17) at 6, U.N. Doc. A/5100 
(1961); G.A. Res. 1962, 18 U N. GAOR Supp. (No. 15) at 15, U.N. Doc. A/5515 (1963).

The Outer Space Treaty provides that “outer space, including the Moon and other celestial bodies, 
shall be free for exploration and use by all States without discrimination of any kind, on a basis of 
equality and in accordance with international law, and there shall be free access to all areas of celestial 
bodies.” OST, supra note 19, art. 1. Although the treaty refers only to free exploration and use. its 
legislative history demonstrates that article one applies also to exploitation of natural resources. C. 
Christol, supra note 21. at 39-42; see also O. Ogunbanwo, supra note 16, at 65 (freedom to use outer 
space includes freedom to exploit through extraction of minerals); S. Bhatt, supra note 16, at 153 
(freedom of use is freedom to exploit Moon and its resources). See U.N. Doc. A/AC. 105/C.2/SR.202 
(1972), reprinted in 4 N. Jasentuliyana and R. Lee, Manual on Space Law 128. 129-30 (1981) 
(COPUOS delegate from Italy asserting OST laid down principle of freedom of all states to exploit 
lunar resources). Furthermore, the right to exploit resources in space is consistent with the free access 
requirements of the treaty. C. Christol, supra note 21, at 41.

(1) Space, including celestial bodies, is the province of mankind and 
should be developed for its benefit;21
(2) Space, including celestial bodies, is free for exploration, use, and 
exploitation by all;22
(3) Space, including celestial bodies, is not subject to appropriation
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by any nation;23
(4) Celestial bodies shall be used only for peaceful purposes;24 and
(5) International law extends to space and celestial bodies.25

Some commentators argue that the above principles became part of customary 
international space law when unanimously adopted by resolution in the 
United Nations.26 In any event, the signing of the Outer Space Treaty erased 
any doubt that they are binding.27

These general principles can be implemented only if nations agree to more 
detailed legal frameworks.28 Although three treaties adopted since the Outer 
Space Treaty have established legal frameworks dealing with the rescue of as-

23 The international community made it clear from the beginning that mankind should "avoid the 
extension of present national rivalries into this new field." G.A Res. 1348, 13 U.N. GAOR Supp. (No. 
18) at 5. U.N. Doc. A/4090 (1958). In 1961 the United Nations adopted by resolution the nonappropri
ation principle. G.A. Res. 1721, 16 U.N. GAOR Supp. (No. 17) at 6, U.N. Doc. A/5100 (1961), and 
reaffirmed the concept in the 1963 resolution. G.A. Res. 1962. 18 U.N. GAOR Supp. (No. 15) at 15. 
U.N. Doc. A/5515 (1963).

The Outer Space Treaty provides that “outer space, including the moon and other celestial bodies, is 
not subject to national appropriation by claim of sovereignty, by means of use or occupation, or by any 
other means." OST. supra note 19. art. 11 This provision of the Outer Space Treaty generally has not 
been interpreted as prohibiting the appropriation of celestial body resources O Ogunbanwo, supra 
note 16. at 217; C. Christol, supra note 21, at 277; Matte, Treaty Relating to the Moon. Manual of 
Space Law 264 (1979). But see MarcofT, Accords Particulars et droit international general de /’space. 
Proceedings of the Fifteenth Colloquium on the Law of Outer Space 167 (1972) (OST pro
hibits exploitation).

In 1976, a group of eight equatorial countries challenged the nonappropriation principle by adopting 
what is now known as the “Bogata Declaration.” International Telecommunication Union. Broadcast
ing Satellite Conference. Doc. No. 81-E (January 17, 1977), Annex 4. reprinted in 6 J Space L. 193 
(1978). In the Declaration, the countries claimed sovereignty over portions of the geostationary orbit. 
Id. Only a limited number of satellites may be placed in the orbit, which is located about 35.800 
kilometers above the equator and is the most valuable location for a communications satellite Gorbiel. 
The Legal Status of Geostationary Orbit: Some Remarks. 6 J. Space L 171, 171 (1978). Many delega
tions to COPUOS sharply attacked the claim to ownership and one commentator dismissed it as "pre
posterous." Id. at 176-77.

24 A 1957 United Nations resolution on disarmament first formally recognized that space should be 
used exclusively for peaceful purposes. G.A. Res. 1148, 12 U.N. GAOR Supp. (No. 18) at 3, U N Doc. 
A/3805 (1957). The 1958 resolution and the 1959 COPUOS Report repeated the principle. G.A. Res. 
1348, 13 U.N. GAOR Supp. (No. 18) at 5, U.N. Doc. A/4090 (1958); Report of COPUOS. U.N. Doc 
A/4141, pt. Ill (1959). The peaceful purposes provision in the Outer Space Treaty, however, is limited 
in scope to the Moon and other celestial bodies. OST. supra note 19. art. IV. For a discussion of the 
peaceful purposes principle and the scope of its application, see C. Christol. supra note 21. at 22-36.

25. The early United Nations resolutions recognized that international law extends to outer space 
and celestial bodies. G.A. Res. 1348. 13 U.N. GAOR Supp. (No. 18) at 5. U.N. Doc. A/4090 (1958); 
G.A. Res. 1721. 16 U.N. GAOR Supp. (No. 17) at 6, U.N. Doc. A/5100 (1961); G.A Res. 1962. 18 
U.N. GAOR Supp. (No. 15) at 15, U.N. Doc. A/5515 (1963). The Outer Space Treaty provides that 
"international law. including the Charter of the United Nations,” applies to outer space and celestial 
bodies. OST, supra note 19. art. Ill

The extension of international law to space signifies that international legal principles determine the 
extent to which treaty provisions are binding, C. Christol, supra note 21. at 48. and that the corpus of 
international law supplements the coverage of the existing body of space law.

26. See. eg.. O. Ogunbanwo,supra note 16. at 17-21, 210; S. Bhatt.supra note 16. at 61-73. 95-101; 
Cheng. United Nations Resolutions on Outer Space: "Instant" International Customary Law? Reflections 
on the Evolution of Space Law, 2 Netherlands Int’l L Rev. 109 (1966).

27. S. Bhatt, supra note 16. at 276-77; O. Ogunbanwo. supra note 16, at 21. 210; see C. Christol. 
supra note 21, at 48 (OST makes celestial bodies subject to rule of law); Bockstiegel, Legal Aspects of 
Space Activities by Private Enterprise, 19th Colloquium, supra note 6. at 234 (1977) (concluding all 
states bound by OST); S. Lay & H. Taubenfeld, The Law Relating to the Activities of Man in 
Space, 73-74 (1970) (listing binding principles of outer space law).

28. See C. Christol, supra note 21. at 50 (OST is intended to provide general principles, not com
prehensive and detailed legal framework); O. Ogunbanwo, supra note 16. at 2 (same).
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tronauts and the recovery of objects,29 liability for damage caused by space 
objects,30 and space vehicle registration,31 nations have not agreed to a legal 
framework to govern celestial body resource development.32

Some commentators suggest that a new legal framework is unnecessary, be
cause nations could freely and openly develop the Moon under the traditional 
framework of colonialism and territorial claims.33 Colonizing nations would 
claim and promulgate laws for that territory on the Moon that they effectively 
occupied and controlled.34 The colonial framework is inadequate, however, 
because international law has not clearly defined the requirements for “effec
tive” occupation.35

The colonial framework not only is inadequate because it fails to define ef
fective occupation, but it also conflicts with several principles of space law. 
First, national control of exploitation would be inconsistent with the benefit of 
mankind principle,36 because each nation would interpret the benefit of man
kind to maximize its own benefit without regard to the interests of the remain
der of mankind.37 Second, nations would effectively apppropriate the portions 
of the Moon that they controlled38 in violation of the nonappropriation princi
ple.39 Such appropriation would limit the use of the Moon to the several na-

29. Agreement on the Rescue of Astronauts, The Return of Astronauts and the Return of Objects 
Launched into Outer Space, opened for signature Apr. 22, 1968, 19 U.S.T. 7570, T.I.A.S. No. 6599, 672 
U.N.T.S. 119.

30. Convention on International Liability for Damage Caused by Space Objects, openedfor signa
ture Mar. 29, 1972, 24 U.S.T. 2389, T.I.A.S. No. 7762.

31 Registration of Objects Launched into Outer Space, opened for signature Jan. 14. 1975, 28 U.S.T. 
695, T.I.A.S. No. 8480.

32. A legal framework need not create a functional organization with particular powers. The frame
work could merely define a set of guidelines or a code. See C. Christol, supra note 21, at 375-78 
(discussing nature of international regimes). Nevertheless, the language and legislative history of the 
Moon Treaty suggests that an organizational structure will be created. Id. at 357-60. Indeed, it would 
be difficult to implement any rules applicable to the entire globe without some infrastructure

33. See Myers, Political Considerations on Some Aspects of the Law of Outer Space, Proceedings of 
the Eighteenth Colloquium on the Law of Outer Space, 66, 68 (1976) (effective occupation 
principle used in age of exploration may be applied to space exploration) (hereinafter 18th 
Colloquium],

34. See Myers, The Moon Treaty in Legal and Political Perspective, Proceedings of the Twenty- 
Third Colloquium on the Law of Outer Space 49, 51 (1980) (nations would acquire sovereignty 
over territory on Moon by physical activity and exercise of political authority) (hereinafter 23d 
Colloquium],

35. R Jennings, The Acquisition of Territory in International Law 20 (1963) (difficult to 
determine degree and kind of possession necessary to create title and to define extent of territory to 
which title applies); S. Lay & H. Taubenfeld, supra note 27, at 76-78 (1970) (most of theories used 
historically to justify colonial claims not applicable to celestial bodies).

36. See supra note 21 and accompanying text (identifying benefit of mankind principle and tracing 
historical development).

37. If each nation had its own set of laws governing exploitation of the resources of the Moon and 
occupation of its territory, development would progress much as it did in the Americas during the 
1500’s. Such development surely was not for the benefit of mankind. Rather, it was for the benefit of 
the nations that sponsored the exploration. See UN. Doc. A/AC. 105/C.2/SR.231 (1975), reprinted in 
4 N. Jasentuliyana and R. Lee, Manual on Space Law 142, 147 (1981) (Pakistan delegate to 
COPUOS indicating errors that led to colonialism must not be repeated in outer space).

38. See S. Lay & H. Taubenfeld, supra note 27, at 79-80 (history demonstrates that nations may 
exercise effective control without proclaiming sovereignty); Wolcott. Sovereigntv and Outer Space Spa
tial Illusions?, 20th Colloquium, supra note 14, at 486, 488 (exclusive use of celestial body by nation 
has practical effect of ownership).

39. See supra note 23 and accompanying text (discussing nonappropriation principle and tracing 
historical development). 
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tions that claimed all of its valuable surface areas40 and would foreclose all 
other countries from participation in future exploitation. Consequently, those 
nations that lacked the capital and technology to be among the first to utilize 
the resources of celestial bodies would be foreclosed from any future opportu
nity. This result would violate the free access principle.41 Finally, the absence 
of an authority to determine the areas which each nation could exploit would 
increase the likelihood of conflict between nations42 and thus result in viola
tion of the “peaceful purposes” principle.43 Nations seeking the most valuable 
resources and the most strategic locations could be expected to make overlap
ping and competing claims. Boundaries would be erected, making conflicts 
inevitable.44 The same international conflicts that plague the Earth would re
cur on the Moon and other celestial bodies.45

40. Cf. S. Lay & H. Taubenfeld, supra note 27. at 79 (major powers may divide celestial bodies 
between themselves as treaty or de facto allies).

41 See supra note 22 and accompanying text (identifying free access principle and tracing historical 
development). The nonappropriation principle was adopted to prevent the application of the historical 
concept of sovereignty to celestial bodies. Menter, Commercial Space Activities Under the Moon Treaty, 
23d Colloquium, supra note 34, at 35 (1980).

42. See Dula, Cosmic Counselor. Omni, Aug. 1981, at 48, 51 (unless practical law developed, out
break of war over right to develop space resources will not be surprising).

43. See supra note 24 and accompanying text (identifying peaceful purposes principle and tracing 
historical development).

44 Some states, including the United States and the U.S.S.R , interpret the peaceful uses principle as 
consistent with the right of self-defense, thus allowing the introduction of defensive weapons into space.
C. Christol, supra note 21, at 36-37. If nations have boundaries to defend in space they will claim the 
right to maintain defensive weapons.

45. S. Lay & H. Taubenfeld, supra note 27, at 184 (conflicts over resources of celestial bodies will 
be extensions of rivalries on Earth); id. at 68 (without stable political structure, peaceful free competi
tion between nations impossible).

46 See Fuqua, Space Industrialization: Some Legal and Policy Considerations for Private Enterprise, 
8 J. Space L. I. 2 (1980) (private enterprise will determine success of space industrialization). Of 
course, the distinction between private enterprise and government is sometimes blurred by subsidies or 
tax laws.

47. See R Farris, The Problem of Delimitation in Space Law 70-88 (1974) (describing space 
policies of U.S. and U.S.S.R. as motivated primarily by prestige and military considerations); S. Lay & 
H Taubenfeld, supra note 27. at 25-32 (discussing military emphasis and applications of U.S. and 
U.S.S.R. space programs); Wolcott, supra note 38, at 486 (exploration currently for interest of national 
political bodies; benefits to mankind incidental).

48 The United States landed several astronauts on the Moon in the late 1960’s and early 1970's, 
while the U.S.S.R. landed unmanned automatic lunar vehicles during the same period. N. Matte, 
Aerospace Law 84 (1977). No other nation has the capability to conduct similar activities.

49. Only a major commitment comparable to the Apollo or Space Shuttle programs will result in 
experimental extraterrestrial resource extraction within a decade of commitment. Comm. Print, supra 
note 5, at 294. Neither the United States nor the U.S.S.R. has such a commitment, and both seem 

2. Celestial Body Resources Will Not Attract Investment Without a Stable 
Legal Framework

Private enterprise must take the investment initiative if mankind is to benefit 
from celestial body development in the near future.46 Nations have not shown 
the inclination to use space commercially. Benefits to mankind have been inci
dental by-products of investments made primarily for military and prestige 
purposes.47 Only the United States and the Soviet Union have the ability to 
travel to the Moon,48 and neither appears willing to make the investment nec
essary to exploit lunar resources commercially.49

Private enterprise, however, is not likely to invest without a stable legal envi
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ronment.50 A large investment will be necessary simply to conduct the requi
site research and exploration.51 Corporations could not expect a profit for 
many years following the investment decision. If political instability 
threatened financial returns, private enterprise would not make the initial in
vestment.52 Without a legal framework to govern extraterrestrial resource de
velopment, resources simply would not be developed. Thus, such a framework 
is in the interest of mankind.

unlikely to initiate development. Governments may, however, decide to participate in joint ventures 
with private enterprise or directly subsidize private initiatives.

50. Peterson, Antarctica, the Last Great Land Rush on Earth, 34 Int’l Org. 377, 377 (1980) (resource 
activities require legal security in form of government institution with clear authority over area); Traa- 
Engelman, The Moon Treaty-Legal Consequences and Practical Aspects, 23d Colloquium, supra note 
34, at 73, 76 (1980) (states and their institutions will need “guarantee” to conduct extensive activities on 
Moon); See Dula, Free Enterprise and the Proposed Moon Treaty, 2 Hous. Int’l LJ. 3, 18 (1979) 
(political stability absolutely critical to private investment).

51. See supra note 49 (experimental stage requires major program commitment).
52. One commentator concluded:

Such large capital investments cannot be made by free enterprise without clear legal guide
lines that allow commercial operations to exploit space resources for profit. Free enterprise 
institutions simply cannot make significant investments in space while they are under the 
threat of lawsuits over the meaning of treaty terms or ex post facto appropriation of their 
investments by a nebulous future international regime.

Dula, supra note 50, at 24.
53. Argentina submitted the first draft treaty concerning the Moon and celestial bodies in 1970, U.N. 

Doc. A/AC. 105/C.2/L.71 and Annex I at 6-7 (1970), and the Soviet Union submitted its own draft in 
1971, U.N. Doc. A/8391 and Annex (1971). The United Nations General Assembly recommended that 
COPUOS consider the Soviet draft. G.A.Res. 2779, U.N. Doc. A/8529 (1971). COPUOS met each 
year thereafter but did not reach any agreement until 1979. See generally Comm. Print, supra note 5, 
at 7-44 (history of Moon Treaty negotiations); G. Reijnen, Legal Aspects of Outer Space 133-51 
(1976) (same).

54. COPUOS did not take formal votes during the sessions on the proposed treaties. Rather, the 
committee used a consensus process whereby any nation could block the proposal by objecting to it. 
Comm. Print, supra note 5, at 2. See generally Galloway, Consensus Decisionmaking by the United

This note first analyzes the major deficiencies of the Moon Treaty, an at
tempt to establish a legal framework to govern the development of celestial 
bodies. The note examines the meaning of certain provisions of the Moon 
Treaty and their appropriateness to a legal framework. Particular emphasis is 
placed on the effect of the treaty’s statement that celestial bodies are the “com
mon heritage of mankind.” The note determines that the Moon Treaty would 
not provide an adequate legal framework for celestial body resource develop
ment because it is inconsistent with existing principles of space law and would 
effectively thwart resource development. Second, the note argues that the 
United Nations and frameworks modeled on two existing international re
gimes would not successfully control celestial body development. Finally, the 
note sketches the outlines of a proposed framework that would effectuate ex
isting principles of space law, and identifies characteristics that should be be
stowed upon a celestial body regime so that it can control resource 
development for the benefit of mankind.

I. The Moon Treaty: An Unacceptable Response

A. DESCRIPTION OF THE MOON TREATY

After eight years of discussion,53 COPUOS in 1979 reached a consensus54 on 
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the Moon Treaty,55 and the United Nations General Assembly recommended 
the treaty for signature and ratification.56 As of October 1, 1982, only eleven 
nations had signed the treaty, and only three had ratified it.57 Consequently, 
the treaty is not yet in force.58 France, moreover, is the only country with any 
significant space capability that has signed the treaty.59

With the exception of article XI, the Moon Treaty merely reaffirms or ex
tends slightly the existing body of space law.60 Article XI, however, is both

Nations Committee on the Peaceful Uses of Outer Space, 7 J. Space L. 3 (1979) (discussing consensus 
procedure and its impact on Moon Treaty).

55. Although the legal subcommittee of COPUOS failed to reach a consensus in 1979. Report of the 
Legal Subcommittee on the Work of its Eighteenth Session, U.N. Doc. A/AC. 105/240 at 3 (1979). the 
full committee overcame the differences and reported the treaty to the General Assembly Report of 
Committee on the Peaceful Uses of Outer Space, 34 GAOR Supp. (No. 20) at 33-41, U N Doc. A/34/ 
20 (1979).

56 The Special Political Committee of the General Assembly adopted the resolution approving the 
Moon Treaty without a vote on November 2. 1979. Report of the Special Political Committee, 34 U.N. 
GAOR Annex (Agenda Item 48) at 2, U.N. Doc. A/34/664 (1979). On December 5. 1979, the General 
Assembly adopted the report of the Special Political Committee, also without a vote G A Res. 34/68, 
24 U.N. GAOR Supp. (No 46) at 77, U.N. Doc. A/Res/34/68.

57. Chile, Uruguay and the Philippines have signed and ratified the Moon Treaty. Austria. France, 
Guatemala. Morocco, the Netherlands, Peru, Rumania, and India have signed the treaty. Multi-Lat
eral Treaties Deposited with the Secretary General, ST/LEG/SER.E/1 at 629 (1981) and C.N. 13 
(1982).

58. The treaty will enter into force on the 30th day after the submission of the fifth state's ratification 
document. Moon Treaty, supra note 3, art. XIX, para. 3.

59. Multi-Lateral Treaties Deposited with Secertary General, ST/LEG/SER.E/1 at 629 (1981) and 
C.N. 13 (1982).

60. Most of the provisions of the Moon Treaty are mere restatements of the provisions of the OST. 
Under article I, the scope of the treaty includes the Moon as well as “other celestial bodies in the solar 
system, other than the earth.” Moon Treaty, supra note 3, art. I. Such coverage is not unique, however, 
as the OST applies to “outer space including the Moon and other celestial bodies." OST. supra note 19, 
arts. I-XIII.

Similarly, article II of the Moon Treaty echoes article III of OST by applying international law to 
activities in space. Article Ill of the Moon Treaty, expressly barring use of the Moon and other celestial 
bodies for specific military purposes, adds virtually nothing to the OST prohibition against nonpeaceful 
uses of outer space.

Article IV of the Moon Treaty reaffirms the principle articulated in article I of the OST. that the 
exploration and use of the Moon shall be “the province of all mankind” and shall be carried out for the 
benefit of all countries. Article IV also restates the commitment to "cooperation and mutual assistance" 
included in article IX of the OST.

The reporting requirements found in aritcle V of the Moon Treaty are more specific than the parallel 
provisions in the OST. but are similar in principle and scope. Article VI of the Moon Treaty merely 
restates the freedom of scientific investigation provision of article I of the OST. and then defines per
missible activities during such investigations.

Article VII of the Moon Treaty is similar to article IX of the OST. which attempts to prevent harmful 
environmental consequences on celestial bodies and the Earth. Paragraph 3 of article VII. however, 
adds the requirement that states report to the Secretary-General of the United Nations concerning 
areas of the Moon having “special scientific interest,” which may be designated international scientific 
preserves.

Article VIII of the Moon Treaty enumerates specific activities permitted on the Moon and prohibits 
interference with the lunar activities of others. Article IX details the requirements for establishing 
manned and unmanned stations, including an obligation not to impede free access to any area of the 
Moon. Article IX of the OST expresses the general principles of noninterference and free access con
tained in articles VIII and IX of the Moon Treaty.

Article X of the Moon Treaty states that parties shall safeguard the life and health of persons on the 
Moon and offer shelter to persons in distress. Article V of the OST extended similar protections to 
astronauts on the Moon.

Article XII of the Moon Treaty applies to the Moon the provisions of article VI11 of the OST, which 
specify that states retain jurisdiction over their spacecraft and personnel. The article also requires ad- 
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significant and controversial.* 61 Article XI states that the Moon and other celes
tial bodies are the “common heritage of mankind”(CHM).62 The article reaf
firms the accepted principle that the Moon is not subject to national 
appropriation63 and declares further that the surface and subsurface of the 
Moon, including resources in place,64 shall not become the property of any 
state, international organization, nongovernmental entity, or of any natural 
person.65 Signatories have nondiscriminatory access to explore and use the 
Moon.66 Nations will govern their own activities on the Moon to comply with 
these principles until exploitation is about to become feasible, at which time 
states will establish an international regime to “govern the exploitation of the 
natural resources.”67 The main purposes of the regime will include: (1) The 

herence lo article V of the Agreement on the Rescue of Astronauts, the Return of Astronauts and the 
Return of Objects Launched into Outer Space, supra note 29, art. 5.

Article XIII is a specific application to the Moon of Article V of the Agreement on the Rescue of 
Astronauts. Article XIV reaffirms article VI of the OST that state parties have responsibility to ensure 
that their activities and those of nongovernmental entities under their jurisdiction conform to the treaty 
provisions. Article XIV recognizes that detailed liability rules may be necesssary for the Moon.

Article XV’s discussion of rights to inspect other nation’s equipment and installations on the Moon 
parallels Article XII of the OST. Article XV also fleshes out the provisions of article IX of the OST 
dealing with dispute resolution by providing for resort to the United Nations.

Article XVI of the Moon Treaty extends its provisions to certain international intergovernmental 
activities, as did article VI of the OST. Article XVII is identical to article XV of the OST dealing with 
treaty amendments.

Article XVIII of the Moon Treaty provides for a review conference, and article XIX details the 
ratification procedures Article XX, like article XVI of the OST, allows withdrawal from the treaty

For a good comparison of the Moon Treaty to other international documents, see Comm. Print, 
supra note 5 at 45-66; see also Hearings, supra note 5, at 123-30 (statement of Leigh Ratiner, Counsel to 
the L-5 society) (majority of provisions in Moon Treaty disadvantageous or add little to existing law); 
Rosenfield, A Moon Treaty? Yes, But Why Now? 23d Colloquium, supra note 34. at 69, 71 (1980) 
(without article XL treaty adds little to existing treaties).

61. See Almond, rVo/e, 9 Int’l Practitioner’s Notebook 8 (January 1980) (article XI most con
troversial); Norris & Bridge, Some Implications of the Moon Treaty With Regard to Public Order in 
Space, 23rd Colloquium, supra note 34. at 57 (noting emphasis of commentators on article XI).

62. Article XI, paragraph 1 states: “The moon and its natural resources are the common heritage of 
mankind, which finds its expression in the provisions of this Agreement, in particular in paragraph 5 of 
this article.’’ Moon Treaty, supra note 3.

63 Paralleling article II of the OST, supra note 19, article XL paragraph 2 states: “The moon is not 
subject to national appropriation by any claim of sovereignty, by means of use or occupation, or by any 
other means.” Moon Treaty, supra note 3.

64. See infra note 131 and accompanying text (discussing meaning of “in place").
65. Article XL paragraph 3 states:

Neither the surface nor the subsurface of the moon, nor any part thereof or natural resources 
in place, shall become property of any State, international intergovernmental or non-govem- 
mental organization, national organization or non-governmental entity or of any natural per
son. The placement of personnel, space vehicles, equipment, facilities, stations and 
installations on or below the surface of the moon, including structures connected with its 
surfaces or subsurface, shall not create a right of ownership over the surface or the subsurface 
of the moon or any areas thereof. The foregoing provisions are without prejudice to the inter
national regime referred to in paragraph 5 of this article.

Moon Treaty, supra note 3.
66. Article XI, paragraph 4 states: “States Parties have the right to exploration and use of the moon 

without discrimination of any kind, on the basis of equality and in accordance with international law 
and the provisions of this Agreement.” Moon Treaty, supra note 3. Some opponents of the Moon 
Treaty, however, argue that it prohibits exploitation prior to the creation of the regime See infra notes 
124-28 and accompanying text (discussing belief that Moon Treaty constitutes legal moratorium on 
resource exploitation).

67. Article XL paragraph 5 states: “States Parties to this Agreement hereby undertake to establish 
an international regime, including appropriate procedures, to govern the exploitation of the natural 
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safe and orderly development of lunar resources; (2) the rational management 
of those resources; (3) the expansion of opportunities in the use of those re
sources; and (4) an equitable sharing of the benefits derived from the re
sources, giving special consideration to “the interests and needs of the 
developing countries” and the efforts of the countries that directly or indirectly 
contribute to the exploration of the Moon.68

resources of the moon as such exploitation is about to become feasible. This provision shall be imple
mented in accordance with article 18 of this Agreement.” Moon Treaty, supra note 3.

68. Moon Treaty, supra note 3, art. XI, para. 7.
69 See infra notes 70-113 and accompanying text (discussing tensions between Moon Treaty and 

established principles of space law. See also supra notes 21 & 23 and accompanying text (discussing 
province of mankind principle and nonappropnation principle).

70. Moon Treaty, supra note 3, art. XI, para. 1. The CHM principle was debated at length in 
COPUOS. See generally Comm Print, supra note 5, at 22-37 (summarizing debate)

71. Article I of Argentina’s proposal stated that “(t]he natural resources of the moon and other celes
tial bodies shall be the common heritage of all mankind." U.N. Doc. A/AC.105/C.2/L.71 & Annex I at 
6-7 (1970).

72. See Cocca, The Advances in International Law Through the Law of Outer Space, 9 J. Space L. 13, 
16 (1981) (CHM offers legal framework to replace vague “province of mankind” principle).

73. Hearings, supra note 5, at 114, 117 (statement of Leigh Ratiner). See U.N. Doc. A/AC.105/C.2/ 
SR.231 (1975), reprinted in 4 N. Jasentuliyana and R. Lee, Manual on Space Law 142, 146(1981) 
(Chilean delegate to COPUOS asserting moon and other celestial bodies property of all mankind); id.. 
4 N. Jasentuliyana and R. Lee, supra, at 147 (delegate from Pakistan asserting moon owned by all 
states). Under the developing countries’ view of CHM as mandating “common ownership,” no country 
can independently utilize celestial body resources. Dula, supra note 50. at 19.

B. THE MOON TREATY IS INCONSISTENT WITH EXISTING SPACE LAW

The Moon Treaty is inconsistent with the principles of space law insofar as it 
makes nations the beneficiaries of the development of celestial body re
sources.69 The treaty’s fundamental flaw arises from the interpretation that 
most nations place on the CHM concept and from the treaty’s provision that 
nations will establish a governing regime for celestial bodies when exploitation 
is about to become feasible. Moreover, the Moon Treaty does not eliminate the 
problems of colonialism.

1. The “Common Heritage of Mankind” Concept Conflicts with the 
Principles of Space Law

The most controversial provision in the Moon Treaty is the designation of 
the Moon and its natural resources as the “common heritage of man- 
kind”(CHM),70 which originally appeared in the draft treaty proposed by Ar
gentina.71 This phrase allegedly establishes a legal framework to implement 
the declaration in the Outer Space Treaty that the Moon is the “province of 
mankind.”72 CHM, however, has no place in the legal framework within 
which the resources of celestial bodies should be developed. The legal mean
ing of CHM is now unclear and its probable interpretation in the future will 
both conflict with established principles of space law and stultify development 
of the Moon and its resources.

CHM currently lacks a precise definition, and interpretations of the concept 
differ widely. The developing countries interpret CHM to embody the princi
ple that celestial body resources are the common property of all the nations,73 
and to require international control of celestial body resources for the purpose 
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of redistributing wealth and technology among nations74 In this respect, the 
developing countries view extraterrestrial resources in the same manner as 
they do the resources of the seabed.75 In contrast, the United States considers 
CHM to mean little more than free access to explore and exploit lunar re
sources.76 Thus, the laissez faire interpretation by the United States conflicts 
with the developing countries’ interventionist interpretation.

The language of an international treaty creates the same commitments for 
each of its signatories only if they agree on an interpretation of the language.77 
In the absence of a common interpretation, the language would bind signato
ries only to their own interpretations when they signed the treaty.78 The lack of

74. For the developing countries CHM symbolizes a system in which there is “complete interna
tional control over access to. and the disposition of important natural resources so as to effect the 
transfer of wealth, technology and political control from the industrialized countries to the developing 
countries.” Hearings, supra note 5, at 134 (statement of Mames A. Dubs, Chairman, American Mining 
Congress Committee on Undersea Mineral Resources). See U.N. Doc. A/AC. 105/C.2/SR.231 (1975). 
reprinted in 4 N. Jasentuliyana and R. Lee, supra note 73, at 142. ¡44-45 (COPUOS delegate from 
Venezuela expressing view that lunar resources are common heritage of mankind, thereby ensuring 
equitable distribution of benefits in accordance with an international regime); U.N. Doc. A/AC.105/
C. 2/SR.269 (1975), reprinted in 4 N. Jasentuliyana and R. Lee, supra note 73, at 152 (COPUOS 
delegate from Chile asserting that CHM calls for international regime to regulate exploitation of re
sources in outer space and equitable distribution of benefits); U.N. Doc. A/AC. 105/C.2/SR.270, re
printed in 4 N. Jasentuliyana and R. Lee, supra note 73, at 153 (same opinion expressed by delegates 
from India and Indonesia).

75. See infra notes 84-88 and accompanying text (discussing developing countries' perspective on 
seabed resources).

76 The United States has consistently maintained “that common heritage does not mean common 
property.” Geneva U.N. Seabed Committee: Hearings Before the Subcomm, on Oceanography of the 
House Comm, on Merchant Marine and Fisheries, 92d Cong., 2d Sess. 242 (1972) (statement by J.R. 
Stevenson. Legal Advisor, Dep’t of State). See International Space Activities, 1979: Hearings Before the 
Subcomm, on Space Science and Applications of the House Comm, on Science and Technology. 96th 
Cong., 1st Sess. Ill (1979) (statement of Leigh Ratiner, on behalf of the L-5 Society) (United States 
takes view that CHM does not mean common property).

77. Generally, the words of an agreement are interpreted in their usual, ordinary meaning, unless 
such an interpretation is absurd or contradictory. G. von Glahn, Law Among Nations 436 (1976). 
Nonetheless, the interpretation may depart from the literal meaning of certain words in order to comply 
with the intention of the parties. Id. at 436-37.

Because the potential parties to the Moon Treaty have never agreed upon any single interpretation of 
CHM, however, no single interpretation can represent the intention of the parties. This is an agreement 
that “conceal(s) rather than resolvefs] differences through resort to general standards." H. Steiner &
D. Vagts, Transnational Legal Problems 290 (1975).

78 Bueckling, The Strategy of Semantics and the "Mankind Provisions" of the Space Treaty, 7 J. 
Space L. 15. 17 (1979). CHM. consequently, is “soft law.” Id. at 18.

Some authorities recommend that the United States sign the treaty, but include several understand
ings or reservations. See Recommendation and Report of American Bar Association to the House of 
Delegates Section of International Law, reprinted in Hearings, supra note 5. at 76-81 (recommending 
U.S. ratification subject to: understandings on ownership rights in extracted resources; CHM defini
tion; nonexistence of moratorium; and U.S. rights to exploit, determine sharing of benefits, and inter
pret whether own activities compatible with those of other nations). This ploy would clarify the United 
States’ perspective on extraterrestrial resources, but most other nations probably would choose not to be 
bound to the same conditions. If the unilateral statements accompanying U.S. ratification rose to the 
level of treaty amendments, called “reservations," they would bind only those states that expressly 
accepted them. G. von Glahn, Law Among Nations: An Introduction to Public Interna
tional Law 430 (1976); see also arts. 20, 21 of Vienna Convention, reprinted in id. at 431-32 (effect of 
reservation with ratification). Even if the statements were interpreted merely as one nation's non- 
amendatory “understandings” of the treaty’s effect, they would not bind states that expressly rejected 
them. G. von Glahn, supra, at 429-30; see Hearings, supra note 5, at 81-82 (discussing legal effect of 
"understandings”). Ratification with reservations or understandings would, therefore, have little effect 
on the ultimate interpretation of the treaty. Furthermore, conditional ratification would invite other 
nations to follow a similar approach and would jeopardize the general agreement. Christol, The Ameri- 
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agreement on the interpretation of CHM, therefore, would cause it to have 
little meaning as a principle of international law.* 79 Under the United States’ 
interpretation, CHM calls for free access to exploit lunar resources and would 
not impose any new legal commitments upon it, other than good faith partici
pation in the establishment of the governing regime called for in paragraph 
five of article XI.80 Consequently, the idea of the Moon as the common heri
tage of mankind is reduced to a philosophical, moral, or political concept with
out legal effectiveness.81 Although CHM is not a principle of international law, 
the lesser-developed countries can be expected to employ CHM as a political 
concept in order to gain the use of extraterrestrial resources as a means of 
redistributing wealth among nations.82

can Bar Association and the 1979 Moon Treaty: The Search for a Position. 9 J. Space L. 77, 82 (1981). 
Consequently, this type of unilateral action is not the answer to the interpretation problem.

79. It should be noted, however, that a provision that has little force in law may nonetheless be a 
significant political consideration. See infra notes 82-101 and accompanying text (discussing political 
significance of CHM).

80. See supra note 67 (signatories undertake to establish regime).
81 Myers, The Moon Treaty in Legal and Political Perspective. 23d Colloquium, supra note 34. at 

49, 51 (1980); see also Bueckling, supra note 78, at 21 (CHM not sufficiently precise to be put into legal 
practice because open to all interpretations); Dekanazov, Draft Treaty Relating to the Moon and the 
Legal Status of its Natural Resources. 20th Colloquium, supra note 14, at 197, 198 (1977) (CHM not a 
principle of international law); Gorove, The Concept of "Common Heritage of Mankind": A Political, 
Moral or Legal Innovation?, 9 San Diego L. Rev. 390, 482 (1972) (CHM a political, moral, or philo
sophical concept in context of negotiations for Law of the Sea Treaty). The developing countries never
theless argue that CHM is a binding statement of international law. See Reijnen. The History of the 
Draft Treaty on the Moon, 19th Colloquium, supra note 6, at 357, 365 (1977) (developing countries 
believe CHM a statement of international law, not a principle); U.N. Doc. A/AC. 105/C.2/SR.269 
(1975). reprinted in 4 N. Jasentuliyana and R. Lee, supra note 73, at 152 (COPOUS delegate from 
Chile arguing CHM has clear meaning in international law).

82. See Hearings, supra note 5. at 83 (American Bar Association Report. With Recommendation, of 
the Section of Natural Resources Law to the House of Delegates) (lesser-developed countries intend to 
use Moon Treaty to redistribute global wealth); Christol. International Space Law and the Lesser Devel
oped Countries. 19th Colloquium, supra note 6, at 243, 243 (1977) (lesser-developed countries relying 
on majorities in political process to redistribute imbalance of wealth); cf. C. Christol, supra note 21, at 
287 (interpretation of CHM influenced by considerations of wealth, resource disparity, and moral obli
gation to aid those less favorably endowed).

The lesser-developed countries have launched a concerted political effort to change the existing inter
national economic structure and redistribute global wealth. See R. Meagher, An International 
Redistribution of Wealth and Power 177 (1979). The wealth redistribution is to come about in 
many forms, including debt relief, redivision of labor, technology transfers, and global political control 
via the one-nation, one-vote system. See generally Ferguson. The New International Economic Order. 
1980 111. L.F. 693, 695-703 (discussing rise of third world and its efforts to achieve economic goals).

One prominent example of political organizing among developing countries is the Group of Seventy
seven, which acts as a voting caucus within the United Nations. R. Meagher, supra at 200, 275-77 
n. 13; Friedheim & Durch, The International Seabed Resources Agency Negotiations and the New Inter
national Economic Order, 31 Int’l Org. 343, 344 n.2 (1977). As of 1979, the caucus consisted of more 
than 110 countries. Szasz, Improving the International Legislative Process, Ga. J. Int’l & Comp. L. 519. 
527 n.4 (1979). The developing countries have already achieved passage of a United Nations General 
Assembly resolution calling for the establishment of a new international economic order. G.A. Res. 
3201, 3202 (S-VI), 6th Spec. Sess. U.N. GAOR Annex (Agenda Item 7) at 39, U.N. Doc. A/9556, 9557 
(1974), reprinted in 13 Int’l Legal Materials 715, 720, 737 (1974).

83. Draft Final Act of the Third United Nations Conference on the Law of the Sea. U N. Doc. A/ 
conf.62/121 (Oct. 21, reprinted in 21 Int’l Legal Materials 1245 (1982) (Final Draft of LOST open 
for signature Dec. 10. 1982) [hereinafter Final Draft].

The interpretation given CHM in the Law of the Sea Treaty (LOST)83 indi
cates the meaning that probably will be imputed to the same phrase in the 
Moon Treaty. The CHM concept first appeared in an international agreement 
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in the Declaration of Principles,84 which formed the basis for the LOST nego
tiations. As operationally defined by the Sea Treaty, CHM means that all na
tions are entitled to share in the profits derived from seabed resources, 
regardless of their contribution of capital or technology to the extraction of 
those resources.85 LOST empowers the Sea Bed Mining Authority, controlled 
by a two-thirds majority vote of the signatory nations,86 to control, and in part 
conduct, the development of sea bed resources in conformity with the CHM 
principle.87 Under the treaty, the Authority may require any individual, na
tion, or other organization wishing to develop the resources of the sea bed to 
share its technology and profits with the Authority. The Authority in turn 
must use these contributions for the benefit of all nations.88 The United States 
has declined to sign LOST, primarily because of the CHM provision.89

84. G.A. Res. 2749, U.N. GAOR Supp. (No. 28) at 24, U.N. Doc.A/8028 (1970) (seabed and its 
resources “common heritage of mankind”).

85 Final Draft, supra note 83, pt. XI, art. 140, para. 2.
86. Id. arts. 159, 160.
87. Id. arts. 156, 157, 170.
88. Id. arts. 144, 151.
89. See Statement of Malone, supra note 13, at 2 (declaring U.S. would not ratify draft treaty on

LOST because treaty would deter private investment and result in inefficient development of 
resources).

90. CHM in the Moon Treaty context has a clear meaning, identical to its previous interpretation, as 
far as the LOST signatories are concerned. Hearings, supra note 5, at 168-69 (statement of Richard G. 
Darman. Lecturer, Harvard University); see id. at 135 (statement of Marne A. Dubs, Chairman. Ameri
can Mining Congress Committee on Undersea Mineral Resources) (political and economic value of 
CHM formulated in LOST will be incorporated in Moon Treaty). The concern that CHM will be 
interpreted as it was in LOST is not paranoia; it “is founded on 12 years of negotiating experience in 
the Law of the Sea Conference.” Id. at 107 (statement of Leigh Ratiner).

91. See Hearings, supra note 5, at 171 (statement of Richard G. Darman) (Group of Seventy-seven 
will control negotiations creating regime); id. at 113 (statement of Leigh Ratiner) (developing countries 
will have power arising from one-nation, one-vote procedures to interpret Moon Treaty).

92. See supra note 67 (provision of Moon Treaty providing for establishment of international 
regime).

93. Hearings, supra note 5, at 89 (statement of Dr. Charles Sheffield, President, American Astronau- 
tical Society); see also Menter, Commercial Activities Under the Moon Treaty, 23rd Colloquium, supra 
note 34. at 37, 41 (1981) (party to treaty bound to operate within regime even if party does not accept 
regime's interpretation of equitable sharing principle).

94. The negotiations to establish the regime envisioned by the Moon Treaty may be protracted, 
however, and during the period prior to the regime’s establishment development would proceed under 
the interpretations given the Moon Treaty by the space powers. See infra notes 115-20 and accompany
ing text (discussing reluctance of space powers to give operational meaning to CHM concept while 
development proceeds).

Although the disagreement between developed and developing countries 
concerning the meaning of CHM prevents the term from acquiring any signifi
cant legal meaning, as a political reality the interpretation employed by the 
developing countries likely will prevail as it did in the LOST negotiations.90 If 
the space powers adopt the treaty, they will be outvoted as to its proper inter
pretation91 in the later negotiations to establish the regime to govern the devel
opment of celestial body resources.92 At that point, the established regime’s 
decisions presumably would legally bind the space powers, even if they dis
agreed with those rulings.93 Because the developing countries favor a regime 
akin to the Sea Bed Mining Authority, the CHM principle in the Moon Treaty 
will be operationally interpreted as it was in LOST, despite differing interpre
tations by the space powers.94
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As a legal matter, the LOST interpretation of CHM is not necessarily incor
porated in the Moon Treaty95 because article XI expressly states that the com
mon heritage of mankind “finds its expression in the provisions of this 
Agreement.”96 The crucial fact, however, is that the Moon Treaty’s provisions 
calling for “equitable sharing” in the benefits derived from the Moon97 and for 
“rational management” and “orderly and safe development of lunar re
sources” are similar to provisions in LOST and in the 1970 Declaration of 
Principles.98 No provision in the Moon Treaty elaborates on the CHM princi
ple or otherwise signals a break from the interpretation given CHM in 
LOST.99 Moreover, CHM is readily susceptible to the interpretation advocated 
by the developing countries even without reference to LOST.100 Given these 
similarities and the absence of any expressed intent to interpret the terms dif
ferently, the developing countries have the votes and the incentive to interpret 
CHM in the Moon Treaty as it has been interpreted under LOST.101

95. See Finch & Moore, The 1979 Moon Treaty Encourages Space Development, 23rd Colloquium, 
supra note 34, at 13, 14-15 (1981) (CHM interpretation in LOST not obligatory on Moon Treaty).

96. Moon Treaty, supra note 3, art. XI, para. 1.
97. Compare Moon Treaty, supra note 3, art. XI, para. 7(d) (purpose of regime to ensure equal 

sharing of benefits, giving special consideration to needs of developing countries and to contributions of 
space powers) with Final Draft, supra note 83, an. 140 (Sea Bed Mining Authority to provide for 
equitable sharing of benefits, giving particular consideration to needs of developing countries).

The Moon Treaty does differ from LOST in specifying that the regime, when equitably apportioning 
the benefits of resource development, give special consideration to the efforts of the nations that actu
ally contributed to development. Moon Treaty, supra note 3, art. XI, para. 1. The Moon Treaty, how
ever, does not specify the type of consideration to be given. The benefits apportioned to the space 
powers are unlikely to substantially recompense them for their efforts, because the developing countries 
will control the regime responsible for such apportionments.

98. Moon Treaty, supra note 3, art. XI, para. 7(a)-(b); G.A. Res. 2749, 25 U.N. GAOR Supp. (No. 
28) at 24, U.N. Doc. A/8097 (1970).

99. See Oversight Hearings on the Activities of the U.N. Committee on the Peaceful Uses of Outer 
Space: Hearings Before the Sub comm, on Space Science and Applications of the House Comm, on Sci
ence and Technology, 96th Cong., 1st Sess. 142-45 (1979) (statement of U.S. Rep. John Breaux) 
(describing parallels between Moon Treaty and 1970 U.N. Resolution on Seabed) [hennafter House 
Hearings], Dula, supra note 50, at 8, 15 (language of Moon Treaty closely parallels language of Resolu
tion on seabed). But cf. supra note 97 (Moon and sea regime provisions differ in consideration to be 
given to resource developers in sharing of benefits; effect of difference probably minimal).

100. Developing countries also claim that CHM acquired an independent meaning during the exten
sive debates in the international community on the subject of seabed resources. Dula, supra note 50, at 
19. See U.N. Doc. A/AC. 105/C.2/SR.269 (\9TS), reprinted in 4 N. Jasentuliyana and R. Lee, supra 
note 73, at 152 (COPUOS delegate from Chile arguing CHM has clear meaning in contemporary inter
national law).

101. Similarly, as a matter of political reality, unilateral “understandings” announced by United 
States delegates during the negotiations are unlikely to have any impact on the ultimate interpretation 
of CHM. See Hearings, supra note 5, at 136 (statement of Marne A. Dubs) (force of CHM concept will 
outweigh unilateral understandings); id. al 114 (statement of Leigh Ratiner) (how United States author
ities define CHM irrelevant; crucial questions are how world defines CHM and whether United States 
will have to comply); infra notes 129-34 and accompanying text (discussing content and impact of 
unilateral statements made by United States delegates during negotiations).

The de facto effect of the Moon Treaty’s CHM provision is likely, therefore, 
to parallel that of the CHM provision in the Law of the Sea Treaty. This 
conclusion has the following implications: 1) An international authority will 
govern resource exploitation; 2) it will be empowered to undertake mining ac
tivities on celestial bodies; 3) it will prohibit exploitation of resources that will 
adversely affect the economies of developing countries; 4) it will tax profits and 
apportion the revenue among all nations; and 5) it will require all resource 
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extraction technology to be transferred to it.102
Thus interpreted, CHM conflicts with principles of the OST in two respects. 

First, developing nations equate the concept of benefit of mankind with own
ership by all nations. Second, they interpret ownership to mean that the owner 
or owners not only have the right to use their property, but also to deny use to 
nonowners or co-owners whose use is opposed by the majority of owners.103

Defining mankind as all nations would result in the violation of the benefit 
of mankind principle.104 As a common owner, each nation would believe itself 
entitled to a voice in determining the uses to which its property would be put 
and to a share of the benefits of the property. The Moon Treaty regime proba
bly would reach policy decisions by a majority vote of nations.105 Nations,

102. See Hearings, supra note 5, at 120 (statement of Leigh Ratiner). See also supra notes 83-88 and 
accompanying text (discussing interpretations of CHM under LOST).

103. Legal analysis of CHM lends support to the notion that the concept mandates “common owner
ship.” "Heritage" is a civil law term that refers to the notion of inheritance. Dekanozov. Juridical 
Nature of Outer Space, Including the Moon and Other Celestial Bodies, Proceedings of the 17th 
Colloquium on the Law of Outer Space 200, 202 (1975) [hereinafter 17th Colloquium]; see also 
Myers, supra note 81. at 51 ("heritage refers to something which is or can be inherited”); Arnold. The 
Common Heritage of Man as a Legal Concept, 9 Int’l Law. 153, 154 (1975) (heritage suggests property 
interest or interest reserved by birth). Anything that is inherited must have been owned by someone 
before it was passed on to the new owners. Myers, supra, at 51 (that which has been inherited must 
have been owned); Dekanozov, supra, at 202 (raising question of whether testator of CHM exists). As 
incorporated in the Moon Treaty, therefore. CHM suggests that mankind currently “owns” the Moon. 
Cf. Gorove, supra note 81, at 399 (for CHM to have legal connotation, mankind must have property 
right in resources).

Such an inheritance concept is more appropriate to seabed resources in that the high seas lie between 
nations and are properly classified as international spaces. Arguably, nations are the appropriate repre
sentatives of mankind in the governance of the seabed, which is an international space in the true sense 
of the word. Celestial body resources, however, occupy an extranational space, not an international 
space. In this respect, extraterrestrial resources are not of the Earth and are not "owned" by the in
habitants of this world. See Dekanazov, supra, at 201 (application of CHM to terrestrial areas and 
resources imaginable; application to Moon and other celestial bodies incomprehensible); U S S R 
Working Paper, U.N. Doc. A/AC. 105/115 Apr. 27. 1973, Annex 1, at 24-25 (no concept of property or 
ownership on Moon; Moon available only for common use).

Any claim by mankind to ownership of all celestial bodies is analagous to claims made during the 
colonial period. The OST, however, was intended to prevent any development of celestial bodies based 
on colonialism See Menter, supra note 34, at 35 (nonappropriation principle intended to preclude 
sovereignty based on discovery). Moreover, if the celestial bodies of the solar system are the common 
heritage of man. it is logical to extend the concept to the entire universe. Myers, supra note 81. at 51. 
Thus, when the CHM concept is carried to its logical conclusion, mankind owns all celestial bodies in 
the universe. Intuitively, such a result is untenable.

104. The term "mankind” has acquired no juridical meaning. See Gorove, supra note 81. at 395 
(“mankind” does not yet exist as a legal entity). Mankind is not a subject of international space law. 
Bueckling, supra note 81, at 20, despite the fact that a “mankind” provision has been included in 
virtually every treaty, resolution, or agreement relating to space. Consequently, it is generally assumed 
that nations, as subjects of international law, represent mankind in international institutions. Gorove, 
supra note 81. at 394; Bueckling, supra note 81, at 19. See also Arnold, supra note 103, at 154 (nations 
represent mankind because there is no world government). The CHM does nothing to change this 
presumption, and the developing countries' interpretation of CHM, which mandates a one-nation, one- 
vote system, reinforces the point.

As used in the OST, however, the concept of mankind was intended to refer to people, not to nations. 
Cocca, supra note 72, at 14. For "mankind” to serve any purpose in space law it must have a legal 
meaning, and it should be represented by an international body acting on its behalf. See Fasan. The 
Meaning of the Term "Mankind" in Space Legal Language ,2J. Space L. 125, 127. 131 (1974). Conse
quently, mankind should be the focus of any treaty concerning celestial bodies, not nations. Cocca. 
Fundamental Principles of Space Law: A Latin American Viewpoint, in New Frontiers in Space Law 
63 (1969).

105. See Hearings, .supra note 5, at 141 (statement of Marne A. Dubs) (most nations view CHM as 
requiring authority which, like Seabed Authority, makes decisions in one-nation, one-vote assembly; id. 
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however, are not not likely to adequately represent the interests of all man
kind.* 106 Therefore, any international institution that relies on nations to repre
sent the views of mankind will advance the interests of the controlling 
countries and override the interests of the others. Developing nations could 
use their majority voting power to require sharing of the profits obtained from 
exploitation of celestial body resources. The benefit of mankind provision, 
however, is not intended to give rights to profits from resource development to 
nations that neither contribute capital or technology, nor share in the risk of 
the venture.107 Unlike CHM, the benefit of mankind principle does not man
date that space be used to redistribute wealth among all nations. The grant of 
a unique benefit to a segment of mankind, based on its nationality, would not 
necessarily benefit mankind in general.

at 113 (statement of Leigh Ratiner) (policy decisions would be made by one-nation, one-vote 
assembly).

106. Gorove, supra note 81, at 395, 398. Under such a system, some signatory nations and their 
citizens probably would not be represented in the regime. Nations that did not sign the treaty obviously 
would not be represented. Id. at 394.

107. The benefit of mankind principle, although vague, was intended to acknowledge that states 
must take into account the “common interest” in their exploration and exploitation of space. 0. 
Ogunbanwo. supra note 16, at 214.

108. See supra notes 22-23 (discussing right to exploit celestial body resources under free use 
principle).

109. Compare supra note 105 and accompanying text (regime probably will reach decisions by ma
jority vote) Gorove, supra note 81, at 394 (CHM requires consent of every nation to exploit celes
tial body resources).

110. See supra note 13 (developing countries wish to protect future dominance in minerals markets).
111. See supra note 23 (discussing nonappropriation principle).
112. Id.
113. See supra notes 22-23 (discussing free use and nonappropriation principles).
114. See supra note 67 and accompanying text (discussing required regime).
115. See supra notes 33-45 and accompanying text (discussing problems of colonialism).

The common ownership concept not only would result in the violation of the 
benefit of mankind principle, but also would violate the free use principle,108 
Exploitation would be permissible only with at least majority, if not unani
mous, approval.109 Because a majority of nations are developing countries 
whose mineral exports could eventually compete with celestial resources,110 
such a restriction would severely hamper the development of extraterrestrial 
resources. The ability of the developing countries to prohibit development 
whenever it would clash with their interests would emasculate the free use 
principle.

The principle that the Moon is not subject to appropriation111 does not ne
cessitate common ownership. The prohibition of appropriation was intended 
to preclude territorial claims by any country and to guarantee free access to all 
nations in the future.112 The prohibition negates the possibility of ownership 
by any one nation or entity,113 but does not affirmatively grant ownership 
rights to all nations in common or to mankind as a whole.

2. The Moon Treaty Does Not Eliminate the Problems of Colonialism

Prior to the establishment of the regime required by article XI paragraph 
5,114 the Moon Treaty would permit a period of colonialism.115 During this 
period, each nation would be left free to follow its own interpretation of the 
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treaty’s provisions, and, as noted above, these interpretations differ widely.116 
Nations would interpret the provisions in their own interest instead of for 
mankind’s benefit. Differing interpretations would increase the likelihood of 
conflict.117

116. See supra notes 73-76.
117. The Moon Treaty does require that all resource development activities conducted prior to the 

establishment of the regime be in accordance with the purposes set forth in the treaty. Moon Treaty. 
supra note 3, art. 11. para. 8. Because nations disagree about the meaning of those purposes, however, 
they are left free to conduct their activities in accordance with their own interpretations.

118. Moon Treaty, supra note 3, art. 11. para. 5.
119. See Myers, supra note 33, at 70 (concept of one-nation, one-vote gives small nations control); 

supra note 91 (developing nations will use one-nation, one-vote procedures to control negotiations)
120. See Myers, supra note 81, at 66 (idealistic to think cooperation will last as technology develops).
121. COPUOS rejected language specifically calling for a moratorium at least twice during the nego

tiations on the Moon Treaty. American Bar Association Section of International Law. Report to the 
House of Delegates 6 (Apr. 1980).

122 See Hearings, supra note 5, at 135-36, 141-42 (statement of Marne A. Dubs) (expressing concern 
that most nations will interpret CHM as mandating moratorium on commercial activities until regime 
in place). Some argue that the 1967 Outer Space Treaty itself places a moratorium on exploitation. See 
Reijnen, supra note 81, at 364 (use of resources violates OST).

The problems of colonialism would also surface during the negotiations to 
establish the regime. The treaty expressly states that nations will perform the 
task of establishing the regime.118 Negotiations would be conducted under 
one-nation, one-vote procedures.119 This would pit conflicting national inter
ests against each other. The developing nations would have the votes to push 
through a regime similar to the Sea Bed Authority. The space powers, how
ever, which by then would have invested large amounts of capital and technol
ogy in development, could refuse to abide by such an agreement,120 claiming 
that it deviated from their longstanding interpretation of the provisions of the 
Moon Treaty. Unless the developing countries agreed to the interpretation of 
the space powers, the space powers would be likely to proceed with develop
ment unencumbered by the regime. The Moon Treaty, therefore, does little to 
abate the problems of colonialism.

Space law requires that celestial bodies be developed for the benefit of all 
mankind. The Moon Treaty ignores that notion and replaces the interests of 
mankind first with the interests of individual nations, and then, when the re
gime is established, with the interests of the controlling block of nation-states. 
It may be impossible to exclude nationalistic considerations when dealing with 
the international problems of the Earth. It may still be possible, however, to 
insulate celestial bodies from the conflicts endemic to nationalism.

C. THE TREATY EFFECTIVELY PLACES A MORATORIUM ON EXPLOITATION

Commentators disagree as to whether the Moon Treaty, as a matter of law, 
imposes a moratorium on all commercial exploitation prior to the establish
ment of the required regime. Although COPUOS rejected provisions expressly 
declaring a moratorium on exploitation,121 the legal setting is similar enough 
to the LOST negotiations to raise fears that exploitation prior to the establish
ment of the regime would be prohibited, just as seabed exploitation was 
barred.122 Regardless of whether the treaty imposes a legal moratorium, how
ever, the uncertainty created by the imminent establishment of the regime 
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would likely dissuade potential investors from undertaking to exploit celestial 
body resources.123

123. See supra notes 46-52 and accompanying text (discussing potential investors' need for stable 
legal framework).

124. Moon Treaty, supra note 3, art. VI, para. 2.
125. See supra note 67 (quoting relevant section of Moon Treaty). See also Dula. supra note 50, at 8- 

9 n.25 (Moon Treaty contemplates creation of regime prior to use of celestial resources).
126. See Dula, supra note 50, at 8-9 n.25 (unilateral action by states would contradict purpose of 

Moon Treaty).
127. Moon Treaty, supra note 3, art. XI, para. 8. Because nations would not have the legal right to 

exploit resources once the regime exists, C. Christol, supra note 21. at 322, paragraph 8 deprives them 
of the right to exploit before the regime is established.

128. See supra note 65 (quoting relevant section of Moon Treaty). See also Dula. supra note 50. at 
11-12 (interpreting nonappropriation provision); Traa-Engelman, supra note 50, at 76 (nonappropria
tion provision prohibits acquisition of property rights prior to regime).

129. Hearings, supra note 5. at 59 (statement of Neil Hosenball). Hosenball later asserted that the 
statements became part of the treaty’s legislative history. Hosenball. United Nations Committee on the 
Peaceful Uses of Outer Space: Past Accomplishments and Future Challenges, 7 J. Space L. 95, 103 
(1979).

Other factors weighing against the existence of a legal moratorium on development include the Outer 
Space Treaty’s establishment of the right of states to exploit resources, see supra note 22 (discussing 
right to exploit natural resources), and the rejection in the Moon Treaty negotiations of provisions 
expressly calling for a moratorium. Finch & Moore, supra note 95, at 15; supra note 121 (COPUOS 
twice rejected moratorium provisions).

130. Moon Treaty, supra note 3, art. XI, para. 3; see supra note 65 (quoting relevant paragraph).
131 U.N. Doc. A/AC. 105/115 (1973). Commentators disagree about the meaning of the “in place” 

language. Compare C. Christol, supra note 21, at 262, 302-03 (“in place” language allows property 
rights in removable resources) and Menter, Commercial Participation in Space Activities, 9 J. Space L. 

1. The Moon Treaty May Impose a Legal Moratorium

The Moon Treaty may impose a legal moratorium for three distinct reasons. 
First, although the treaty expressly allows exploration and scientific investiga
tions on the Moon, including the right to collect and remove samples,124 the 
treaty does not mention any right to exploit resources prior to the creation of 
the regime. If entities had the right to exploit, it would be unnecessary to grant 
a right to remove samples. Second, the Moon Treaty contemplates the crea
tion of an international regime before the commencement of the exploitation 
of resources.125 The treaty would not have meaningful effect if nations inter
preted the regime’s purposes unilaterally.126 If exploitation began before the 
creation of the regime, exploiting entitites could not, as the treaty requires, 
carry out “activities with respect to the natural resources of the moon . . . in a 
manner consistent with the purposes” of the regime.127 Finally, the treaty’s 
prohibition of the appropriation of resources in place128 arguably prohibits ex
ploitation of resources prior to the creation of the regime.

American supporters of the treaty, however, argue that it would not impose 
a moratorium on development by the United States because of uncontested 
unilateral statements made by American representatives during the negotia
tions.129 In one of those unilateral statements, Neil Hosenball, the chief United 
States negotiator, stated that the treaty’s prohibition on acquisition of property 
rights to the Moon’s surface, subsurface, or resources in place comprises the 
total prohibition of ownership.130 Accordingly, a developer could acquire 
rights in natural resources by removing them from their natural place through 
exploitation in the pre-regime period.131
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The impact of the statement as a part of the treaty’s legislative history is 
unclear. Commentators disagree on the significance of unilateral statements 
made during treaty negotiations.132 Some argue that such declarations repre
sent only the views of the individual state, and do not constitute an under
standing that guides the interpratation of the treaty.133 Furthermore, the 
treaty’s legislative history would be important only if an international court 
were to interpret an entity’s right to exploit resources,134 an event not called for 
by the Moon Treaty.

53. 62 (1981) (resources may be sold once removed from Moon; only resources “in place” subject to 
nonappropriation) with Dula, supra note 50, at 12 (Hosenball’s interpretation of “in place” as allowing 
exploitation contradicts clear meaning of words).

Hosenball also stated at a later date that “(t)he draft agreement . . . places no moratorium upon the 
exploitation of the natural resources of celestial bodies, pending the establishment of an international 
regime.” U.N. Doc. A/AC.1O5/PV.2O3 (1979). But see supra note 127 (provision calling for establish
ment of regime when exploitation about to become feasible clearly contemplates that it will govern all 
exploitation). Later statements by Hosenball, however, suggest that the United States was not attempt
ing to preserve rights to exploit resources, but only to begin experimental pilot programs. Dula. supra 
note 50, at 18 (Moon Treaty permits only “experimental beginnings” and “pilot operations”).

132. See Sztucki. International Consultations and Space Treaties, 18th Colloquium, supra note 33. 
at 166, 168 (1976). One commentator argues that the legislative history of the Moon Treaty is insignifi
cant because the treaty language is not ambiguous. Hearings, supra note 5, at 130 (statement of Leigh 
Ratiner).

133. See Hearings, supra note 5, at 136 (unilateral statements not binding on other nations).
134. See id. at 131 (statement of Leigh Ratiner) (legislative history useful only in judicial setting).
135. Moon Treaty, supra note 3, art. XI, para. 5.
136. The history of LOST shows that investments decrease when industry does not know how much 

of the potential profits must be paid to noncontributing groups. Hearings, supra note 5, at 92 (statement 
of Dr. Charles Sheffield, President, American Astronautical Society). Deep sea mining consortia, for 
example, curtailed their investments because of the “guaranteeing (to nations of] benefits without 
costs.” Id. ; see Myers, supra note 34, at 53 (if profits passed on to all states, nongovernmental entities 
will be reluctant to participate); Hearings, supra note 5, at 172 (statement of Richard G. Darman) (risks 
of regime will significantly inhibit business); id. at 164 (statement of Edward Bock, General Dynamics 
Corp.) (treaty unacceptably increases investment risk); see also infra note 146 (risk of adverse interpre
tation alone sufficient to slow investment).

137. See Christol, The Legal Common Heritage of Mankind: Capturing an Illusive Concept and Apply
ing it to World Needs, 18th Colloquium, supra note 33, at 42, 44 (1976) (CHM entails sharing tangi
ble and intangible benefits among nations); Dula, supra note 50, at 20-21 (under Moon Treaty, entities 
must transfer technology and large share of profits to new regime).

The United States has consistently asserted its right to control the resources it exploits. For instance, 
the United States attached an understanding to its ratification of the Outer Space Treaty that “nothing 
in ... the treaty diminishes or alters the right of the United States to determine how it shares the 
benefits and results of its space activités.” S. Exec. Rep. No. 8, 90th Cong., 1st Sess. 4 (1967).

If the United States officially reserves this right again when signing and ratifying the Moon Treaty, 
the qualification would govern the United States’ relations with parties that did not object to it. Hear

2. The Moon Treaty Creates a De Facto Moratorium
Even assuming the Moon Treaty would not impose a legal moratorium on 

development, its provisions would in fact discourage all investment. The 
treaty provides for establishment of the regime when development is about to 
become feasible.135 Private enterprise would not be likely to make large invest
ments in extraterrestrial resource development if it feared that once invest
ments had made exploitation feasible an international regime would take 
control and distribute a portion of the profits among all nations.136

The Moon Treaty, like the Law of the Sea Treaty, will probably be inter
preted as requiring developers to share their profits and technology with the 
lesser-developed countries.137 The United States delegates to the LOST negoti
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ations gave assurances that final agreements would not result in a transfer of 
profits and technology or a moratorium on development, and that corporations 
could invest in the seabed under a CHM regime.138 Yet the United Nations 
passed a resolution imposing a moratorium on development until the interna
tional regime was established.139 The developing countries later maintained 
that the moratorium was binding as a result of the acceptance of the Declara
tion of Principles.140 Furthermore, LOST requires a transfer of technology141 
and substantial payments to the Seabed Authority.142 Anticipation of such re
quirements has stifled investment by private corporations.143 The head of the 
negotiating team for the United States and other proponents of the Moon 
Treaty have made assurances similar to those of the LOST negotiators.144 Un
fortunately, the results would likely be the same as those under LOST. While 
the Moon Treaty arguably would not impose a legal moratorium on develop
ment,145 the sharing of benefits mandated by the developing countries’ inter
pretation of CHM would effectively stifle the development of celestial body 

ings. supra note 5, at 74 (statement of Ronald F. Stowe, Chairman, Law Committee of ABA Section on 
International Law); id. at 82 (letter from Arthur Rovine, Assistant Legal Advisor for Treaty Affairs, to 
Ron Stowe); see supra note 78 (discussing legal effect of unilateral understandings). A nation’s objec
tion to the United States’ reservation will dissolve the treaty’s effectiveness between the United States 
and that nation. Id The United States, therefore, will legally be able to control the benefits derived 
from the operations of its nationals if it signs the treaty with a reservation. Such an action, however, 
would undermine the CHM principle.

The U.S.S.R. also opposes the notion that nations that do not contribute anything to the development 
of lunar resources could share in the profits derived from them. See Dudakov, The Outer Space Treaty 
and Subsequent Scientific Development of International Space Law. 17th Colloquium, supra note 103. 
at 107, 110 (1975) (only states that share in research and use of space should have profit-sharing rights).

138. See Hearings, supra note 5. at 134 (statement of Marne A. Dubs) (LOST negotiators gave assur
ances in 1970 that Declaration of Principles did not impose any specific obligations on states except 
commitment to engage in good faith negotiations on seabed regime).

139. G.A. Res. 2574, U N. Doc. A/7834 (1969). See D. O’Connel, The International Law of 
the Sea 461 (1982) (discussing United Nations Resolution number 2574)

140. 9 UNCLOS III OR (109th mtg.) 103, U.N. Doc. A/Conf.62 (1978) (statement by Chairman of 
the Group of Seventy-seven).

141. Final Draft, supra note 83, Annex Ill, art. 5. The transfer is to occur on “fair and reasonable 
terms and conditions." Id. para. 3(a), (d). When the technology is sufficiently unique that the Authority 
could not otherwise acquire it, id. para. 3(a), however, it is unlikely that the terms of transfer would be 
satisfactory to the developer, which otherwise would have enjoyed a monopoly on its use

142. The developer faces two types of annual payments to the Authority. Id. Annex III, art. 13. 
First, it must pay an annual fixed fee of $1 million. Id. para. 3. Second, it has a choice of paying a 
production charge or a combination of a production charge and a share of net proceeds. Id. para. 4. If 
the developer elects the first option, it will pay five percent of the market value of production for the 
first 10 years of operation and 12% thereafter. Id. para. 5(a). If the developer elects the second option, 
it will face significantly lower production charges, but will have to pay marginal rates on profits ranging 
from 35% to 70%. Id. para. 6.

143. The uncertainty engendered by the CHM and “equitable sharing” principles has slowed the 
commercialization of the seabed. Comm. Print, supra note 5, at 439; see supra note 136 (discussing 
adverse effect of CHM on seabed development).

144 See House Hearings, supra note 99, at 144 (statement of John Breaux) (Moon Treaty contains 
same ambiguitites that resulted in inadequate protections in LOST); id. at 133-34 (statement of Marne 
A Dubs) (same assurances that CHM harmless given by LOST and Moon Treaty negotiators). See 
generally Hearings, supra note 5, at 46-62 (statement of Neil Hosenball) (assuring that Moon Treaty 
does not constitute legal moratorium and that private enterprise will invest under treaty); Christol, 
Common Heritage of Mankind Provision in the 1979 Agreement Governing the Activities of States on the 
Moon and Other Celestial Bodies, 14 Int’l Law. 429-83 (1980) (same)

145 See supra notes 129-31 and accompanying text (arguing Moon Treaty does not place morato
rium on lunar resource development).
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resources by private enterprise.146 Moreover, the mere uncertainty about the 
sharing of profits and technology would chill any investment in lunar research 
and exploration, even if the Moon Treaty regime did not ultimately parallel 
the Sea Bed Authority.147

146. Bui see Menter. Commercial Space Activities under the Moon Treaty, 23d Colloquium, supra 
note 34, at 37, 42 (1981) (profit sharing should not inhibit investment).

One commentator blames the lack of private investment in potentially attractive resource deposits in 
Antarctica on the success of Third World nations in negotiating for a regime that may effectively deny 
private enterprise access to resources. Dula, supra note 50, at 17. The Moon Treaty will have the same 
effect because investors will not take the enormous financial risk necessary to go to the Moon when they 
may be required to share their profits with nations that contributed nothing to the effort. The prospects 
for private enterprise development of lunar resources under the Moon Treaty are “negligible if not non
existent.” Id. at 16. Even if the unilateral statements of the United States control the treaty's meaning, 
“no private enterprise or . . . government . . . [w)ill invest billions of dollars in developing new com
mercial applications of space technology if most of the world disputes its legal right to deploy and profit 
from that technology.” Id.

The disincentive to investment creates an interesting dilemma. The regime will not be established 
until exploitation is feasible, Moon Treaty, supra note 3, art. XI. para. 5, yet no investment will occur 
while the nature of the regime is politically uncertain. Instead of development for the benefit of man
kind. little or no development will occur, and the regime may never be established.

147. See Hearings, supra note 5, at 121 (statement of Leigh Ratiner) (prudent businessmen will not 
make significant investment given political environment regardless of whether treaty establishes mora
torium on exploitation); id. at 141 (statement of Marne A. Dubs) (risk that celestial body regime will 
parallel Sea Bed Authority will deter investment); Dula, supra note 50, at 19 (commitment to negotiate 
unknown regime will deter research and development).

148. See Myers, supra note 34, at 55 n.20 (survey of international legal authorities shows overwhelm
ing majority favor some form of international regime). See also S. Bhatt, supra note 16, at 140 (estab
lishment of legal regime for celestial bodies is important concern of mankind).

149. See infra notes 157-65 and accompanying text (discussing INTELSAT model).
150. See infra notes 166-72 and accompanying text (discussing Antarctic Treaty model).
151. See Berlin & T ennen, The Role of the United Nations in Colonization of Outer Space, or Chicken 

Little Was Right, 19th Colloquium, supra note 6, at 215, 215 (1977) (decisionmaking processes and 
enforcement mechanisms of United Nations inadequate for space law regime).

II. Existing Terrestrial Models for an Extraterrestrial 
Resource Regime Can Not Operate for the Benefit of 

Mankind

Although authorities generally agree that some type of legal regime is neces
sary to guide the development of celestial bodies,148 they disagree over the 
legal form the regime should take. Some authorities have proposed the United 
Nations as the appropriate body to control the development of celestial body 
resources. Others have proposed INTELSAT149 or the Antarctica Treaty150 as 
models for a celestial body regime. None of these proposals is properly suited 
to control the development of extraterrestrial resources, and each harbors 
many of the disadvantages of the regime contemplated by the Moon Treaty.

a. the united nations is an inappropriate body for celestial body 
resource development

Although the United Nations, through its committee structure, has contrib
uted a great deal to the development of space law, it is not the appropriate 
organization to control the development of extraterrestrial resources. The 
United Nations is institutionally weak and incapable of enforcing any man
date.151 A slow and cumbersome body, it cannot respond effectively to con
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flicts among nations.152 In addition, because the United Nations deals with a 
wide range of activities, it would be unable to govern resource development on 
celestial bodies independent of terrestrial concerns.153 The involvement of ter
restrial conflicts in celestial body decisionmaking would interject extraneous 
issues into the process, and burden and delay any decisions that were made. 
As a result, the United Nations could not provide the investment security nec
essary to foster the development of celestial body resources.

152. See M. Moskowitz, The Roots and Reaches of United Nations Actions and Decisions 
8 (1980) (conflicts waged rather than solved in United Nations).

153. The celestial body regime would become only one of the many international bodies operating 
under the auspices of the United Nations, which would remain primarily concerned with terrestrial 
matters. In that setting, terrestrial issues and political concerns could easily be tied to celestial body 
decisionmaking, and affect the operation of the regime.

154. See supra note 21 and accompanying text (discussing benefit of mankind principle); notes 104- 
07 and accompanying text (benefit of mankind violated by reinterpretation as benefit of countries).

155. See M. Moskowitz, supra note 152, at 8 (United Nations susceptible to exploitation for parti
san purposes); Myers, A New International Agency to Coordinate the Actions of States in Outer Space, 
19th Colloquium, supra note 6, at 414, 414-15 (1977) (small states control United Nations and inter
national organizations); Taubenfeld, A Regime for Outer Space, 56 Nw. U.L. Rev. 129, 164-65 (1961) 
(voting structure of United Nations not appropriate for space agency); Wolcott, supra note 38, at 489 
(special interest groupings of membership make United Nations unacceptable body for space regime).

156. See supra notes 82-102 (discussing developing countries’ interpretation of CHM and impact on 
development of resources).

157. See C. Christol, supra note 21, at 390-96 (discussing INTELSAT and INMARSAT as models 
for Moon regime). INMARSAT, like INTELSAT, conducts communications activities, but places less 
emphasis on the commercial aspects. Sondaal, The Current Situation in the Field of Maritime Communi
cations Satellites: "INMARSAT,” 8 J. Space L. 9, 16 (1980).

158. See supra note 22 and accompanying text (discussing principle of free use).
159. S. Lay & H. Taubenfeld, supra note 27, at 128, 132.

Not only would a United Nations regime fail to instill confidence in inves
tors, it also would be inconsistent with the principle that space should be devel
oped for the benefit of mankind, and not for the benefit of nations.154 The 
United Nations is dominated by nationalistic interests.155 If decisionmaking 
powers resided in the General Assembly, the developing countries would con
trol development of celestial resources, posing the same difficulties as the inter
national regime of the Moon Treaty.156 If the Security Council or a committee 
comprised of nations with space capabilities controlled development, the inter
ests of the developed countries would dominate.

B. INTELSAT DOES NOT OFFER AN ADEQUATE MODEL

The International Telecommunications Satellite Organization (INTELSAT) 
has been advocated by some authorities as an appropriate model for a celestial 
body regime.157 A regime modeled after INTELSAT, however, would have 
serious flaws. Such a regime would engage in resource exploitation itself, cre
ate a monopoly, and freeze out independent public and private initiatives. 
These actions would violate the principle of free use.158 If an organization 
modeled after INTELSAT has any role in the development of outer space, it 
should be as a participant within a legal regime, not as a governing body.

In addition, the political conditions that led to INTELSAT’s successful es
tablishment have ceased to exist today. The organization’s operational deci
sions are made by a committee in which each signatory’s voting power is 
determined by its investment in and utilization of INTELSAT.159 Developed 
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countries would not be able to gain similar control over a lunar regime under 
existing political conditions.160 INTELSAT was formed before the challenges 
by developing countries to the existing distribution of international economic 
power became an important influence in world politics.161

160. See Hearings, supra note 5, at 108 (statement of Leigh Ratiner) (adoption of INTELSAT for 
lunar resources unlikely because of developing countries' opposition).

161 Id. at 108, 132 (statement of Leigh Ratiner).
162. See C. Christol, supra note 21, at 392-93 (discussing global nature of INTELSAT).
163. Hearings, supra note 5, at 107. INTELSAT was negotiated at a time when space communica

tions had no perceived limitations, although “the electromagnetic spectrum and geostationary orbit 
(best location for communications satellites] have (now] come to be seen as scarce resources." Id. at 132.

164. See id. at 107 (noting that in future Americans may obtain vital resources from space rather 
than developing countries); cf. supra text accompanying notes 11-14 (competition between terrestrial 
and extraterrestrial resources many years in future).

165. See also Leive, Essential Features of Intelsat: Applications for the Future, 9 J. Space L 45. 48 
(1981) (INTELSAT’s success attributable to common interest among member states and absence of 
political controversy).

166. Antarctic Treaty, Dec. 1, 1959, 12 U.S.T. 794, T.I.A.S. No. 4780, 420 U.N.T.S. 71 (hereinafter 
Antarctic Treaty]. The treaty reserves Antarctica for peaceful purposes only, id. art. I, and emphasizes 
international cooperation in scientific investigation. Id. art. III. The treaty also embodies the principle 
of exploration for the benefit of mankind. Id. preamble.

¡67. R Farris, supra note 47, at 165. See S. Lay & H. Taubenfeld, supra note 35, at 59-62 
(discussing Antarctic Treaty as possible model for celestial body regime).

168. Antarctic Treaty, supra note 166, art. IX; S. Lay & H. Taubenfeld, supra note 35, at 61.
169. S. Lay & H. Taubenfeld, supra note 35, at 60, 61. Some former “lunar resources,” however, 

are already under the jurisdiction of the Antarctic Treaty. Scientists in Antarctica have discovered 

Another reason that INTELSAT's success would not be transferrable to a 
lunar regime is that INTELSAT provides telecommunication services, the 
value of which lies in their widespread availability.162 Nation-states have a 
mutual interest in the expansion of international communications. One coun
try can not fully enjoy the benefits of the organization unless a significant 
number of other nations also participate. This is not true for celestial bodies, 
where the benefits can be profitably monopolized by one nation.

Finally, INTELSAT uses resources that, when the organization was created, 
were virtually limitless and did not threaten the natural resource markets dom
inated by the developing countries.163 In contrast, activities on the Moon will 
produce a vast supply of natural resources that potentially will compete with 
the resources of developing countries in terrestrial markets.164 The developing 
countries, therefore, would be threatened by a regime, dominated by the devel
oped countries, that could diminish the value of their vital exports.165

C. THE ANTARCTICA TREATY DOES NOT OFFER AN ADEQUATE MODEL

The treaty to ensure the peaceful scientific exploration of Antarctica166 has 
been mentioned as a model for a celestial body regime.167 The Antarctica 
agreement, however, does not provide for an authority governing exploration 
and development, but only for a conference mechanism to permit consulta
tions between signatories.168

Two differences between celestial bodies and Antarctica make the confer
ence structure inappropriate for the development of space. First, nations have 
found few resources worthy of development in Antarctica and have no military 
interest in the region.169 The ability of the conference mechanism to stop a 
nation from aggressively attempting to appropriate territory in Antarctica in 
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contravention of the treaty is untested.170 One indication of the weakness of 
the agreement, however, is the fact that several countries still maintain claims 
to portions of Antarctica.171 Second, the exploitation of Antarctic resources 
would require much lower capital and technological contributions than the 
exploitation of celestial body resources.172 Investors in celestial body resources 
will, therefore, require greater stability than investors in Antarctica.

meteorites that they believe are from the Moon and Mars. See Far Flung Rocks, Set. 83. June 1983, at 
8, col. 2-3 (discussing lunar and Martian origins of meteorites discovered in Antarctica).

170. Antarctic Treaty, supra note 166, art. IV.
171. France, the United Kingdom, Australia. New Zealand, Argentina. Chile, and Norway all have 

claims to Antarctica, some of them competing. These claims are challenged by the United States and 
the Soviet Union. S. Lay & H. Taubenfeld, supra note 35, at 60. These countries did not renounce 
their claims when they signed the Antarctic Treaty. G. Gal, supra note 16, at 120. See also Berlin & 
Tennen, supra note 151, at 216 (several nations have asserted competing claims in Antarctica).

172. Cf. S. Lay & H. Taubenfeld, supra note 35, at 60 (Antarctica already widely explored and its 
potential better known than that of space).

173. See supra notes 33-45 and accompanying text.
174. See supra notes 21-25 and accompanying text (identifying principles of space law).
175. The Moon Treaty is often criticized for its failure to adopt a new outlook on international law. 

For instance, two commentators argue that:
Putting together a legal, patrimonial expression “heritage,” with that of "mankind," with all 
its moral, philosophical but yet without legal implications is a refusal or postponement to 
legislate on a new basis and new norms of international law, which might clarify the principle 
of non-appropriation of celestial minerals and/or other resources.

1 N. Matte, Manual on Space Law 253, 273 (1980).
176. See Bueckling, supra note 78. at 21-22 (only supranational legal framework may give "man

kind” provisions any substance); cf. Dauses, The Relative Autonomy of Space Law, 1 8th Colloquium. 
supra note 33, at 75, 76 (1976) (quoting Kroell, Einem Weltraumrecht Entgeged. 1 Zeitschrift fur 
Luftrecht 246 (1952) ("Space law can be neither national or international, only worldwide, according 
to the universal nature of space itself')).

177. C. Christol, supra note 21, at I; see Taubenfeld, A Regime for Outer Space, 56 Nw. U.L. Rev. 
129, 166 (1961) (institutions should be developed before political situation worsens); cf. Comm. Print, 
supra note 5, at 2, 72 (law must keep abreast of technology). Contra Hearings, supra note 5. at 37 
(statement of Dr. Frosch) (treaty prior to exploration improper; should acquire knowledge necessary to 
develop resources prior to creating legal regime).

Development and exploitation of celestial body resources under national 
laws, without a governing authority, is undesirable.173 The regime proposed by 
the Moon Treaty and regimes modeled after existent terrestrial bodies would 
not create an atmosphere conducive to the development and exploitation of 
those resources. A new type of regime that can transcend national boundaries 
is necessary for mankind to develop extraterrestrial resources adequately.

III. A Proposed Regime for Exploitation of Celestial Body 
Resources

Only a regime divorced from terrestrial conflicts can effectuate the lofty 
principles of space law.174 In order to consider the interests of mankind as a 
whole, as well as mankind’s responsibility to preserve celestial bodies, a new 
type of regime is required.175 Mankind should establish an extraterrestrial re
gime for the sole purpose of controlling celestial body resource 
development.176

Such a regime should be established before nations or their citizens acquire 
economic interests in the Moon by commencing the development of lunar re
sources.177 If nationalistic entities178 establish a commercial presence on the 



1983] Extraterrestrial Law 1451

Moon and assert jurisdiction over specific areas, it will be difficult later to im
pose external regulation or control.178 179 National interests in the “benefit of 
mankind” can be expected to decrease as national investments in the Moon 
increase.

178. “Nationalistic entities” include governments and corporations based within the jurisdiction of 
nation-states.

179. The 1967 Space Treaty set the tone for space activities before nations developed interests in 
space. Comm. Print, supra note 5, at 6. The celestial body legal framework should attempt to achieve 
the same result. See also Myers, supra note 33, at 71-72 (success of agreement less likely if attempted 
after need develops).

180. See generally L Brown, World Without Borders 183-208 (1972) (discussing interdepen
dence of nations).

181. See generally id. at 209-29 (discussing emergence of multinational corporations as international 
powers).

182. See id. at 364 (forces at work moving mankind inexorably toward unified or deteriorating 
world); M. Camps & C. Gwin, Collective Management 45-64, 352 (1981) (discussing need for and 
inevitability of global management to deal with global problems); C. Christol, supra note 21. at 251 
(discussing need for world regimes, including regime for Moon); Bueckling. supra note 78, at 22 (legal 
structures of our time no longer adequate). Nations have already begun to restrict their sovereignty to 
achieve greater economic efficiency. L. Brown, supra note 304, at 186-88.

183. President Kennedy noted:
Space can be explored and mastered without feeding the fires of war, without repeating the 
mistakes that man has made in extending his writ around this globe of ours.

There is no strife, no prejudice, no national conflict in outer space as yet. Its hazards are 
hostile to us all. Its conquest deserves the best of all mankind and its opportunity for peaceful 
cooperation may never come again.

Speech at Rice University, Houston, Tex., Sept. 12, 1962, printed in N.Y. Times, Sept. 13, 1962, at 16, 
col. 6.

184. Cf. supra note 171 (seven nations have made claims to territory in Antarctic region).
185. See Okolie, International Law and Outer Space Activities: The Problem of Sovereign Jurisdiction 

in Outer Space Energy, Exploration, and Exploitation, 20th Colloquium, supra note 14. at 386, 397 
(1977) (common interest of mankind principle mandates separate entity not subject to “political dictates 
or whims of powerful nations or groups of smaller, less capable nations”).

The regime’s importance would reach beyond its beneficial impact on the 
development of celestial body resources. The increasing economic interdepen
dence of nations180 and the continuing expansion of private enterprise beyond 
national boundaries181 will force national governments to increase their coop
eration, hasten their decline in importance, and possibly lead to their complete 
disappearance.182 Celestial bodies offer a unique opportunity to implement a 
global approach to problems in an environment untainted by nationalistic in
terests.183 The Moon differs from all terrestrial frontiers because no nation or 
entity has made any territorial claims, proclaimed specific development rights, 
or established a significant economic presence.184 The regime controlling the 
development of celestial body resources could serve as a model for future 
political developments on Earth.

A. DECISIONMAKERS IN THE REGIME

The regime should be governed by an autonomous panel of individuals, not 
dominated or controlled by any nationalistic entities.185 It would admittedly be 
difficult to select individuals in a manner in which no particular nation’s inter
ests would be advanced. A one-nation, one-vote system would result in domi
nation or control by groups of nations and the procedure used to elect justices 
to the International Court of Justice, a majority vote of both the General As
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sembly and the Security Council,186 would be subject to similar pressures.

186. Justices are nominated by national groups and elected by the General Assembly and the Secur
ity Council, voting separately. G. von Glahn, supra note 116, at 471. No two justices may be of the 
same nationality. Id. Questions as to the ability of justices to disassociate themselves from nationalistic 
policies persist, although a survey of court decisions indicates that judges do not tend to be biased H. 
Steiner & D. Vaots, Transnational Legal Problems 197 (1975).

187. Alternative selection procedures may further reduce actual or perceived bias. The selection 
process proposed herein is intended as a suggestion.

188. See infra text accompanying note 189 (discussing criteria for selection).
189. Cf. Jackson. The Birth of the GATT - MTN System: A Constitutional Appraisal, 12 L. & Pol'y 

in Int’l Bus. 21, 42 (1980) (difficult for trade dispute panel members who represented their govern
ments in other matters to separate themselves from their nation’s policies).

190. Exceptions to these generalizations exist. For example, only a limited number of satellites may 

A consensual selection mechanism, however, could minimize the possibility 
of real or perceived bias in the selection process.187 For example, a small work
ing group of delegations within COPUOS could formulate a slate of space law 
scholars with the necessary qualifications188 to be considered in COPUOS’ 
usual consensus format. Because nominees would not be approved without 
obtaining a consensus of all COPUOS members, and perhaps the United Na
tions General Assembly, the smaller nominating group would select individu
als who represent the broadest interests of mankind. If the entire working 
group could reach a consensus on only some members of the governing panel, 
the approved panel members could then select additional persons from a pool 
of names offered by COPUOS members. After the intitial selection process, 
the panel could select new members as vacancies developed or terms of office 
expired.

The COPUOS working group should nominate individuals with the legal 
and technical expertise necessary to guide lunar resource development and a 
global vision that transcends national boundaries. As a general rule persons 
who currently represent their governments in any official capacity should be 
excluded, thus reducing the danger of crippling conflicts of interest.189

B. POWERS AND GOALS OF THE REGIME

The established regime should have limited responsibilities and operate for 
the benefit of mankind. The benefit of mankind principle will evolve over 
time, and the regime should respond to that evolution. While no individual 
can pretend to know what course will benefit mankind the most, certain char
acteristics should be incorporated into any regime that will seek to make that 
determination.

1. The Regime Should Have Jurisdiction Only Over Development and 
Exploitation of Celestial Body Resources

The regime’s authority should not extend to mankind’s activities and prop
erty in space, such as space travel, space platforms, and satellites. Control over 
mankind’s use of celestial bodies, which have finite resources and a finite 
number of valuable locations, will raise different issues and problems than 
control over mankind’s activities in space, with its virtually limitless ex
panse.190 Not only would control over space create a separate type of regula
tory problem, it also would involve the regime in regulating a field over which 
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nations will be very reluctant to surrender control because many already have 
invested substantial capital and time in its development.191

be placed within the geostationary orbit. See supra note 23 (discussing geostationary orbit as scarce 
resource).

191. See Herczeg, Legal Problems of International Agencies, 20th Colloquium, supra note 14. at 20. 
23 (1977) (nations may not dissolve existing space agencies or incorporate them into new framework).

192. See supra note 24 (Outer Space Treaty prohibits use of celestial bodies for nonpeaceful 
purposes).

193. See G.A. Res. 1348. U.N. GAOR Supp. (No. 18) at 5, U.N. Doc. A/4090 (1958) (advocating 
full exploration and exploitation of outer space for benefit of mankind).

194. See supra text accompanying notes 38-41 (appropriation by individual nations would violate 
free access principle).

195. The primary focus in determining whether an activity benefitted mankind would be whether its 
benefits exceeded its costs, that is, whether it was economically efficient. See M. Camps & C. Gwin, 
supra note 182, at 33-36 (efficiency an important consideration in governance of international economic 
interaction). This analysis, however, would already have been performed by the entity requesting a 
license. The applicant would have forecast that mankind’s demand for the resource, as measured by 
the price the resource could command, would exceed the costs of obtaining it. The regime seldom 
should second-guess a developer concerning net economic benefits.

196. A service industry ana residences undoubtedly will follow exploiters to the Moon. The regime 
should have jurisdiction over these uses of the Moon as well.

197. The criteria would concern only the three factors of benefit to mankind, free access, and envi
ronmental protection. Other considerations should not intrude.

The regime’s jurisdiction over the military activities of nations, like its juris
diction over their economic activities, should be limited to those originating on 
or directed at celestial bodies. The regime should attempt to enforce the well- 
established principle that celestial bodies be used for peaceful purposes 
only.192 For example, the regime should prohibit the establishment of military 
bases or military production facilities on celestial bodies. The regime should 
also regulate the possession of weapons on celestial bodies.

2. The Regime’s Major Function Will be its Control Over Resource 
Development

The regime should concentrate on facilitating the development of celestial 
body resources for the benefit of all mankind.193 In determining whether a 
particular resource should be extracted, the regime should consider economic 
benefits to mankind from exploitation, preservation of future rights of access to 
the body’s resources, and protection of the environment of the celestial body. 
First, without the exploitation of resources, mankind will recieve no benefits 
from celestial bodies. Second, the maintenance of free access is important in 
assuring lesser-developed countries that they will be able to use celestial body 
resources when they acquire the capability.194 Finally, mankind cannot rely 
solely on profit-motivated entities to protect the environment of celestial 
bodies.

The regime should institute a licensing system to ensure the benefit of man
kind,195 future access, and environmental protection. An entity wishing to de
velop resources or use the surface of a celestial body in any way196 should be 
required to submit its proposal to the regime and the regime should have the 
authority to grant or deny the request. If the proposal met previously estab
lished criteria,197 the regime would issue a license. The license would cover 
only an area sufficient to allow an adequate return on investment, and would 
be subject, upon proof of adherence to established criteria, to renewal or revo
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cation.198 The license would not confer any permanent property rights over the 
area. Only the resources exploited by the licensed entity would come under its 
exclusive control.

198. The regime would need the ability to renew licenses to provide security to investors, and to 
revoke licenses to terminate activities that no longer satisfy the three factors of benefit to mankind, free 
access, and environmental protection.

199. All figures in this example are conjectural. Because the regime’s goal would be to grant licenses 
covering the minimum space and time necessary to ensure an adequate return on investment, permit 
terms would vary greatly depending on the costs and nature of the exploitation activities and the prices 
that consumers would pay for any products.

200. To meet its start-up costs, the regime could obtain funds by crediting contributions against 
future taxes.

201. The use of the taxing system to reward costly research would eliminate the disincentive created 
by the so-called free-rider effect. A free-rider is one who takes advantage of research and other pre-sale 
activities previously conducted by competitors.

The primary goal of the licensing procedure should be to limit the domina
tion of investing entities to an area that they can profitably exploit over a lim
ited period of time, in a manner consistent with the benefit of mankind 
principle. For example, the regime could license a mining company to utilize a 
one square mile area199 over the course of one year, and simultaneously grant 
provisional options over adjacent square mile plots for the next ten years. So 
long as the entity’s activities were consistent with the conditions of the license, 
the regime would renew it each year, so that the entity would always have 
rights to mine resources ten years into the future. This would provide the se
curity necessary to induce investment without giving the investing entity con
trol over a large land mass. Such a system would prevent foreclosure of a large 
area from newcomers.

3. The Regime Should Have the Power to Tax Entities Utilizing Celestial 
Body Resources

The taxation of resource exploitation would be the regime’s primary source 
of income.200 The regime should use the revenue to meet its administrative 
costs, conduct public research to improve the quality of human life on celestial 
bodies, learn more about the environment of celestial bodies, and discover in
formation that might prove useful on Earth. Information acquired by the re
gime would be available to all.

The taxing system could also be used as a means of encouraging research 
and exploration by nations and private enterprise. Exploration and research 
costs generating valuable information should be allowed as a deduction or 
credit against taxes. The regime should possibly even distribute part of the tax 
revenues to entities that had contributed particularly valuable information in 
the early stages of development.201

4. The Regime Should Not Attempt to Redistribute Wealth Among 
Nations or Organizations

The only purpose of the regime should be to develop extraterrestrial re
sources for the benefit of mankind in accordance with the free access and envi
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ronmental protection principles, not to redistribute wealth.202 If mankind, 
acting through the United Nations or another international body, decides that 
the benefits from celestial body resources should go to nations or individuals 
that did not contribute to their extraction, or that competition from certain 
celestial body resources would unduly damage the economies of certain na
tions, it could grant an international regime the power to tax, purchase, or take 
celestial body resources when they entered the Earth’s atmosphere.203 The ce
lestial body regime, however, should be insulated from conflicts over alloca
tion of benefits. To the extent resources were carried into the Earth’s 
atmosphere, their distribution would be a terrestrial matter to be handled 
through ordinary national and international institutions.

202. See supra notes 193-94 and accompanying text (regime should balance economic benefit, main
tenance of free access, and environmental protection in issuing licenses).

203. Because competition between terrestrial and celestial resources will not occur for many years, 
supra notes 11-14 and accompanying text, any potential redistributive use of celestial body resources 
would be postponed for some time.

204. See supra notes 185-89 and accompanying text (describing selection procedures and criteria).
205. See supra text accompanying note 202.
206. See Goedhuis, Influence of the Conquest of Outer Space on National Sovereignty: Some Observa

tions, 6 J. Space L. 37, 38, 46 (1978) (benefits of outer space may be achieved only at expense of 
national sovereignty).

5. National Interests Should Not Control the Regime
The regime should not consider national interests in its decisionmaking. 

Both the method of selecting the governing members of the regime204 and the 
foreclosure of wealth redistribution from the regime205 are intended to prevent 
nationalistic interference. The regime should make decisions that further the 
interests of mankind as a whole, without regard to the political or economic 
impact on any one nation.

6. Participating Developers Should be Given Greater Input than 
Nonparticipants

Entities that participate in the development of celestial body resources have 
a greater interest in the effective operation of the regime than the rest of man
kind. and consequently should have a greater input into the decisionmaking 
process than nonparticipants. The regime should accord all interested parties 
a right to present their views concerning issues under consideration. The addi
tional input that participants should be allowed might, for example, consist of 
selection of a nonvoting member of the panel or additional rights to testify not 
given to nonparticipants. This right of input would not, however, eliminate 
the panel’s responsibility to exercise its independent judgment on behalf of 
mankind as a whole.

C. NECESSARY SACRIFICE OF NATIONAL SOVEREIGNTY

In order to establish the regime outlined above, nations must forego the 
right to exercise jurisdiction over celestial bodies.206 A sacrifice of national 
sovereignty, however, inheres in any plan to establish an international or su
pranational organization or code. For example, under the Moon Treaty the 
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space powers’ sacrifice of jurisdiction would harm their national interests be
cause the developing countries would control the regime. Under the INTEL
SAT model, on the other hand, the developing countries would surrender their 
concerns to those of the space powers, which would control the regime.

Although the regime proposed above would likewise require a sacrifice of 
sovereignty, the nature of the sacrifice differs in that all nations would make 
the sacrifice. Both developing207 and developed countries would turn over 
control of celestial bodies to an independent regime that would consider the 
interests of mankind, not those of any particular nation or nations. Because 
the proposed regime would not exclude or subordinate the interests of any 
group of nations, it is more likely to gain the support of a cross section of 
nations than the ill-fated Moon Treaty.

207. See id. at 38 (developing countries must overcome fears of competition from extraterrestrial 
resources and surrender some control over development).

208. See Markoff, The International Space Agency Project, The Bogata Declaration, and the Common 
Interests Rule, 20th Colloquium, supra note 14, at 29, 30, 37 (1977) (although comprehensive world 
space organization illusory, agency with specific, limited power and competence politically feasible).

Conclusion

Any regime that is controlled by and seeks to further national interests can
not govern the development of celestial body resources for the benefit of man
kind. The proposal outlined in this note adopts a new approach to deal with 
the new opportunities presented by man’s first steps into space. The proposed 
regime would effectuate the established principle that celestial body resources 
should benefit mankind.

Although a comprehensive approach to extraterrestrial law, including all as
pects of space travel and development, might be more desirable than a regime 
limited to celestial bodies, such a broad proposal would be politically unfeasi
ble at this time.208 Nations would be extremely reluctant to surrender any con
trol over presently extant uses of space.

The proposed regime would have an importance far beyond control over the 
development of celestial body resources. It would provide the first opportunity 
to test the political and economic effectiveness of a world government. The 
testing would occur in an ideal setting, far removed from the nationalistic con
flicts of Earth. Even if the regime failed, it would have provided a valuable, 
peaceful trial of a supranational institution. The establishment of the pro
posed regime would rival Neil Armstrong’s accomplishment as “one giant leap 
for mankind.”

Allen Duane Webber



Curbing the Drunk Driver under the Fourth 
Amendment: The Constitutionality of 
Roadblock Seizures

Increased public awareness of the gravity of the drunk-driving problem has 
elevated a once overlooked tragedy to a prominent public concern.1 Spurred 
by public interest in the issue, many jurisdictions have implemented a wide 
variety of measures aimed at deterring drunk driving.2 Perhaps the most effec-

1. Estimates place the annual death toll caused by drunk drivers at over 25,000. H R Rep. No. 867, 
97th Cong., 2d Sess. 7, reprinted in 1982 U.S. Code Cong. & Ad. News 3367, 3367. Drunk drivers also 
cause nearly one million injuries and more than $5 billion in property damage each year Lauter. The 
Drunk Driving Blitz, Nat’l L.J., Mar. 22, 1982, at 1, col. 2. Grass roots citizen groups such as Mothers 
Against Drunk Drivers (MADD), Students Against Drunk Drivers (SADD), Remove Intoxicated Driv
ers (RID), and Citizens for Safe Drivers (CSD) now comprise a powerful nationwide lobby for strict 
drunk-driving laws. See generally Starr. The War Against Drunk Drivers, Newsweek, Sept. 13. 1982, at 
34. 36-37 (discussing formation and activities of antidrunk-driving groups); Driving Drunks off the 
Road. Changing Times, July 1982, at 50, 50-52 (discussing tactics and goals of antidrunk-driving 
groups). MADD’s efforts in California resulted in the creation of a drunk-driving task force and the 
enactment of stricter drunk-driving laws. In addition, MADD’s efforts in Maryland were influential in 
raising the legal drinking age from 18 to 21. /a'. In the past two years, 34 states have enacted stricter 
drunk-driving legislation and 33 states have established special task forces or commissions to study the 
problem. The Presidential Commission on Drunk Driving, An Interim Report to the Nation 
3 (1982).

The political power of the antidrunk-driving lobby also has influenced politics on the national level. 
President Reagan declared the drunk-driving problem a national priority, and in April 1982 appointed 
a presidential commission to heighten public awareness of the problem and to persuade state and local 
jurisdictions to take action to solve drunk-driving problems. Starr, supra, at 35. col. 1; The Presiden
tial Commission on Drunk Driving, An Interim Report to the Nation 4-5 (1982). Moreover. 
Congress has enacted legislation that establishes the National Driver Register and provides federal 
funds to states that adopt strict antidrunk-driving programs. Act of Oct. 25, 1982, Pub. L. No. 97-364, 
1982 U.S. Code Cong. & Ad. News (96 Stat.) 1738 (to be codified at 23 U.S.C. § 408).

The concern over drunk driving recently surfaced in the Supreme Court. In South Dakota v Neville. 
103 S. Ct. 916 (1983), the Court held that a driver’s refusal to submit to a blood alcohol test can be 
disclosed at trial as evidence of guilt. Id. at 923. The Court noted the strong public policy behind the 
enforcement of drunk-driving laws. See id. at 920 (carnage caused by drunk drivers well-documented).

2. Most of the recently-enacted drunk-driving measures define the presence of a 0.10% blood alcohol 
level in a motorist as a crime and not simply as evidence of drunk driving. Many of the new laws also 
require mandatory jail sentences or other penalties for certain drunk-driving offenses, as well as the 
permanent recordation of drunk-driving incidents on a driver’s record Beach, Is the Party Finally 
Over?, Time, Apr. 26, 1982. at 58, col. 1; Starr, Curbing Drunk Drivers, Newsweek, Jan. 25. 1982. at 30, 
col. 2; Starr, supra note 1, at 37, col. 2. Some slates now automatically suspend a driver’s license when a 
breathalyzer test registers a 0.10% blood alcohol level. See, eg.. Minn. Stat. Ann. § 169.123 (West 
Supp. 1983); W. Va. Code § 17C-5A-1 (Supp. 1982). Approximately twenty states have raised the 
drinking age. Starr, supra note 1, at 35, col. 1; Driving Drunks off the Road, Changing Times, July 
1982, at 50, 52, col. 2. Finally, some states have established rehabilitation and treatment programs for 
chronic drunk drivers. See Proposed Incentive Grant Criteria, 47 Fed. Reg. 51,152, 51,156 (1982) (to be 
codified at 23 C.F.R pt. 1209) (discussing California rehabilitiation program that provided in-depth 
therapy and counseling).

The congressional response to the drunk-driving problem is an incentive program providing funds to 
states that adopt and implement effective programs to reduce alcohol-related traffic safety problems. 
Act of Oct. 25, 1982, Pub. L. No. 97-364, 1982 U.S. Code Cong. & Ad. News (96 Stat.) 1738 (to be 
codified at 23 U.S.C. § 408). State programs must meet four minimum criteria to qualify for federal 
funds: 1) the state law must define intoxication as a blood alcohol level of 0.10%; 2) the state law must 
provide a prompt, minimum license suspension of 90 days for first offenders and one year for repeat 
offenders; 3) the state law must provide for a 48-hour prison term or 10 days of community service for 
second offenders; and 4) the state must increase enforcement efforts and conduct public awareness 
campaigns. Id. § 101, 1982 U.S. Code Cong. & Ad. News at 1739. Supplemental grants are available 
to states that meet additional criteria established by the Secretary of Transportation, including state-

1457



1458 The Georgetown Law Journal [Vol. 71:1457

live of the new measures is the sobriety checkpoint or driving while intoxicated 
(DWI) roadblock? Such roadblocks may be unconstitutional under the fourth 
amendment because they subject individuals to seizure and possible arrest 
without probable cause or individualized suspicion.4

wide driver record-keeping systems, a minimum drinking age of 21. locally coordinated alcohol traffic 
safety programs, and impoundment of vehicles of drunk drivers with suspended licenses. Id.; Proposed 
Incentive Grant Criteria. 47 Fed. Reg. 51,152, 51,154-56 (1982) (to be codified at 23 C.F.R. pt. 1209). 
The National Highway Traffic Safety Administration (NHTSA) is also considering other measures, 
including the use of DWI roadblocks, that may permit a state to qualify for supplemental grants. 47 
Fed Reg. at 51,156-57. The federal legislation also provides for the establishment of the National 
Driver Register in an attempt to keep drivers with suspended licenses from obtaining licenses in other 
states. Act of Oct. 25. 1982, Pub. L. No. 97-364, § 203, 1982 U.S. Code Cong. & Ad. News (96 Stat.) 
1738, 1741-42 (to be codified at 23 U.S.C. § 408); H R. Rep. No. 867, 97th Cong., 2d Sess. 7-8, reprinted 
in 1982 U.S. Code Cong. & Ad. News 3367, 3368.

3. For a detailed description of the conduct of a DWI roadblock, see infra notes 16-32 and accompa
nying text. Preliminary indications suggest that the DWI roadblock is effective in detecting and deter
ring drunk drivers. See State v. Coccomo, 177 N.J. Super. 575, 582, 427 A.2d 131, 134 (1980) 
(numerous arrests have resulted from DWI roadblock program implemented by local New Jersey po
lice department). In 1980, Tampa, Florida, police arrested 19 persons in a DWI roadblock operation 
conducted over the Labor Day weekend. Memorandum of Tampa Police Department (June 28, 1982) 
(copy on file at Georgetown Law Journal} [hereinafter Tampa Memorandum]. A similar program con
ducted in July 1982 also was highly successful in apprehending drunk drivers. Letter from Major E.D. 
Williams. Tampa Police Department, to author (Dec. 13, 1982) (copy on file at Georgetown Law Jour
nal} [hereinafter Williams Letter,. A DWI roadblock program conducted by Montgomery County, 
Maryland, police led to over 100 DWI arrests during a five-month period from November 1981 through 
March 1982. Lauter. The Drunk Driving Blitz, Nat'l L.J., Mar. 22, 1982. at 23, col. 2.

DWI roadblocks are designed not only to apprehend drunk drivers but to deter motorists from driv
ing while intoxicated. According to Governor Harry Hughes of Maryland, the function of such road
blocks "isn't to arrest as many people as you can, [but] to keep the drunken driver out of the 
automobile." Sobriety Checkpoints, Wash. Post, Dec. 3, 1982, at Bl, col. 3. B3. col. 1. See also Pro
posed Incentive Grant Criteria. 47 Fed. Reg. 51,152. 51,157 (1982) (to be codified at 23 C.F.R. pt. 1209) 
(DWI roadblocks heighten perception among potential drunk drivers of high risk of detection); Letter 
from Major Socrates G. Lecakes, New York State Police, to author (Nov. 16. 1982) (copy on file at 
Georgetown Law Journal} (New York DWI study recommends use of roadblocks to increase public 
perception of risk of apprehension); Tampa Memorandum, supra (publicized use of DWI roadblock 
stops deters potential drunk drivers).

Public reaction to DWI roadblocks has varied. Compare Lauter, The Drunk Driving Blitz, Nat'l L.J., 
Mar. 22, 1982, at 23, cols. 2-3 (American Civil Liberties Union opposes conduct of DWI roadblocks) 
and Grossman. The Maryland Roadblocks—Ineffective, Intrusive and Unpopular, Bal Sun. Dec. 23. 
1982, at A9, col. 2 (DWI roadblock nuisance that violates fundamental fourth amendment liberties) 
with Will, Is the ACLU Being Reasonable?, Newsweek, Jan. 31, 1983, at 80 (sobriety checkpoint rea
sonable restraint on privilege to operate motor vehicle). A survey conducted by the Maryland State 
Police indicates that most motorists favor the use of DWI roadblocks. See Motorist Survey for Sobriety 
Checkpoints. Maryland State Police (undated) (copy on file at Georgetown Law Journal} (over 80% of 
motorists detained at DWI checkpoint favor use of checkpoint stops).

Although it is too early to determine whether DWI roadblocks have decreased accident and fatality 
rates, the use of such roadblocks by local jurisdictions in Maryland in conjunction with more stringent 
drunk-driving laws may have contributed to a 20% decrease in highway fatalities in the state. See 
Starr, supra note 1, at 37, col. 2 (20% decrease in Maryland highway fatality rate after new drunk
driving laws went into effect).

4 See U.S. Const, amend IV ("The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be violated . . .”).

In general, courts require some degree of individualized suspicion on the part of the police in order to 
find an investigatory stop reasonable under the fourth amendment. See Terry v. Ohio, 329 U.S. 1. 27 
(to stop person for questioning, police officer must be able to articulate specific facts that lead to reason
able suspicion of criminal acitivity). See also Warrantless Searches, 71 Geo. L.J. 369, 385-91 (1982) 
(discussion of investigative detentions not based on probable cause).

Detentions of motorists at DWI roadblocks are not based on individualized suspicion. See State v. 
Coccomo. 177 N.J. Super. 575, 580 n.4. 427 A.2d 131, 133 n.4 (1980) (police officer had no articulable 
reason to believe defendant violating law as he approached DWI roadblock); State v. Olgaard. 248 
N.W.2d 392, 393 (S.D. 1976) (no articulable suspicion that defendant was violating any law until police 
officer detected odor of beer while examining defendant's license).
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State officials argue that DWI roadblock stops are constitutionally permissi
ble under the rationale of the Supreme Court’s opinion in Delaware v. Prouse? 
In Prouse the Court considered the constitutionality of random automobile 
stops for driver’s license and vehicle registration checks6 and held that such 
stops are impermissible under the fourth amendment unless the officer has a 
reasonable articulable suspicion that the motorist has violated the law.7 Never
theless, the Court noted in dictum that its decision did “not preclude the State 
of Delaware or other States from developing methods for spot checks that in
volve less intrusion or that do not involve the unconstrained exercise of discre
tion.”8 The Court further suggested that the detention and questioning of all 
oncoming traffic at a roadblock might be a constitutional alternative to ran
dom stops.9

A number of lower federal and state courts, relying on the Prouse dictum, 
have upheld the constitutionality of roadblock stops. The United States 
Courts of Appeals for the Fifth and Tenth Circuits have upheld the use of 
roadblocks for license checks.10 The New York Court of Appeals has sanc
tioned the use of nondiscriminatory “roving roadblocks” in light of Prouse?1 
The Iowa Supreme Court has read Prouse and other Supreme Court cases to 
permit roadblock stops under carefully prescribed conditions.12 In addition, 
Maryland and New Jersey state trial courts, relying on Prouse, have approved 
the use of DWI roadblocks as a reasonable law enforcement technique.13 The

5. 440 U.S. 648 (1979). See id. at 663 (dictum) (states may develop methods of conducting vehicle 
stops that do not violate fourth amendment). State jurisdictions that conduct DWI and other types of 
traffic roadblocks proceed on the assumption that Prouse authorizes and governs the conduct of these 
roadblocks. See, e.g, Letter from Major James L. Fuqua, Alabama Department of Public Safety, to 
author (Nov. 9, 1982) and Random Vehicle Inspection Report Form (copy on file at Georgetown Law 
Journal) [hereinafter Fuqua Letter] (roadblocks legally established to check for license, safety, and 
DWI violations under Prouse)', Letter from Joel A. Watne, Special Assistant Attorney General for 
Minnesota, to author (Oct. 27, 1982) (copy on file at Georgetown Law Journal) [hereinafter Watne 
Letter] (no constitutional impediment to DWI roadblocks in light of Prouse), Letter from Richard S. 
Gebelein. Attorney General for Delaware, to Lt. Col. Daniel L Simpson, Delaware State Police (Aug 
16, 1982) (copy on file at Georgetown Law Journal) [hereinafter Gebelein Letter] (DWI roadblocks 
permissible under fourth amendment after Prouse).

Not all state officials, however, support the use of DWI roadblocks. In Maryland, a bill was intro
duced during the 1983 Session of the House of Delegates to prohibit the conduct of DWI roadblocks. 
See Md, H.D. 265 (1983 Regular Session) (“A Bill entitled, ‘An Act concerning "Sobriety Checkpoint"- 
Prohibition’’’); see also Md. Bill Seeks to End Checks for Sobriety, Wash. Post, Mar. 18, 1983. at Bl, col. 
5 (state legislator describes DWI roadblock as police tactic he might expect to see "in Russia, or Hitler- 
occupied Germany”). The bill, however, received an unfavorable report from the House Judiciary 
Committee. Daily Rec. (Bal.), Mar. 29, 1983, at I, col. 7.

6. 440 U.S. at 650, 658-61.
7. Id. at 663.
8. Id.
9. Id. In a concurring opinion. Justice Blackmun interpreted the Court’s dictum to include not only 

roadblock stops of all vehicles, but also stops of vehicles pursuant to other neutral formulae, such as 
every 10th car. 440 U.S. at 664 (Blackmun. J., concurring).

10. United States v. Miller, 608 F.2d 1089, 1093, 1098-99 (5th Cir. 1979); United States v. Prichard, 
645 F.2d 854, 857 (10th Cir. 1981). See infra note 124 (discussing Miller ) and notes 108-15 and accom
panying text (discussing Prichard).

11. People v. John BB.. 56 N.Y.2d 482, 488-89, 438 N.E.2d 864, 867, 453 N.Y.S.2d 158, 161 (1982). 
See infra notes 116-24 and accompanying text (discussing John BB. ).

12. State v. Hillesheim, 291 N.W.2d 314, 316-19 (Iowa 1980). See infra notes 132-46 and accompa
nying text (discussing Hillesheim).

13. State v. Cline. Criminal No. 27,351, slip op. at 6 (Montgomery Co., Md Cir. Ct. Apr. 6. 1982) 
(copy on file at Georgetown Law Journal), State v. Coccomo, 177 N.J. Super. 575, 581, 427 A.2d 131. 
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Massachusetts Supreme Judicial Court, however, has struck down the conduct 
of a DWI checkpoint as unreasonable under the fourth amendment.* 14 Thus, 
although some jurisdictions have accepted the use of some types of roadblocks, 
the constitutionality of roadblock stops for DWI enforcement remains unclear.

134-35 (1980). See infra notes 96-100, 175-85 and accompanying text (discussing Cline) and notes 91- 
95. 161-72 and accompanying text (discussing Coccomo).

14. Commonwealth v. McGeoghegan, 389 Mass. 137 (1983). See infra note 146 (discussing McGe
oghegan ) The Supreme Judicial Court’s affirmance of the trial court’s opinion, Nos. 416, 417. 418, slip 
op. (Chelsea. Mass. Dist. Ct. Jan. 19, 1982) (copy on file at Georgetown Law Journal ), was handed down 
as this note was going to press.

15. "Subjective intrusion” refers generally to the reaction of the individual being stopped; reactions 
may include fright, embarrassment, and annoyance. See United States v. Martinez-Fuerte. 428 U.S 
543. 558 (1976) (minimizing subjective intrusion is important factor in roadblock seizures).

16. There is no typical DWI roadblock stop. Some 13 states are conducting or considering the use of 
DWI roadblocks. Legislative Position Form of the Maryland State Police Regarding Maryland House 
Bill 265, at 2 (Feb. 2, 1983) (copy on file at Georgetown Law Journal). Although field officers con
ducting roadblocks usually check driver’s licenses and vehicle registrations, the main purpose of the 
roadblock stops under consideration is DWI enforcement. See State v. Cline, Criminal No. 27,351, slip 
op. at 5 (Montgomery Co., Md. Cir. Ct. Apr. 6, 1982) (copy on file at Georgetown Law Journal) (licenses 
checked at DWI roadblock only if after initial observation field officer suspects motorist not sober); 
State v. Coccomo, 177 N.J. Super. 575, 579, 427 A.2d 131, 133 (1980) (purpose of investigatory road
block stop limited to inspection of driver’s license, vehicle registration, and insurance, and observation 
of driver for signs of intoxication); Inter-office Memorandum from David C. Watkins to Phil Howe, 
Office of the Secretary of State of Illinois (Nov. 16, 1982) (copy on file at Georgetown Law Journal) 
[hereinafter Watkins Memorandum! (spot license checks occasionally combined with drunk-driver 
check). Law enforcement officers are also likely to conduct DWI investigations at roadblocks designed 
to detect a variety of traffic violations. See Letter from Col. Hugh Hardison, Commissioner, Georgia 
Department of Public Safety, to author (Nov. 23, 1982) (copy on file at Georgetown Law Journal) [here
inafter Hardison Letter] (roadblocks conducted by State Department of Public Safety to check for 
license, motor vehicle liability, insurance, runaways, fugitives, and DWI violators); Fuqua Letter, supra 

This note examines the constitutionality of DWI roadblock investigations 
and suggests circumstances under which DWI roadblocks are constitutional. 
First, the note describes the basic features of DWI roadblocks as they are cur
rently conducted throughout the country. The note then surveys the major 
Supreme Court cases that comprise the law of roadblock search and seizure. 
Drawing from these cases, the note demonstrates that courts should sanction 
the conduct of certain roadblock stops initiated without individualized suspi
cion because of the lessened subjective intrusion15 and the limited discretion of 
field officers present in the conduct of these roadblocks. The note then criti
ques several lower federal and state court decisions since Prouse and argues 
that courts should consider the limitation of police discretion not as an end in 
itself but in relation to subjective intrusiveness. The note also discusses how a 
warrant requirement and the physical features of the DWI roadblock may 
limit subjective intrusiveness. Finally, the note argues that the most intrusive 
aspects of the DWI roadblock investigation must be justified on an individual
ized basis. The note concludes that DWI roadblock investigations may be con
stitutional under the fourth amendment if both the subjective intrusiveness of 
the stop and the discretion of the police are carefully limited.

I. The Conduct of Driving While Intoxicated Roadblocks

Although state and local procedures governing the conduct of DWI road
block stops vary considerably,16 several basic features of the roadblock stop 
are identifiable. Roadblock stops are almost always conducted to achieve pol
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icy objectives that cannot be met without some form of traffic control.17 DWI 
roadblocks are temporary checkpoints,18 unlike the permanent immigration 
checkpoints used by the United States government for the detection of illegal 
aliens.19 The site of the roadblock and the time of its operation are usually 
determined by administrative officers in the law enforcement department of 
the jurisdiction.20 These officers decide where and when to locate a DWI road
block based on empirical data indicating that drunk drivers pose a particular 
problem at the respective location and time.21 Law enforcement officials usu
ally do not attempt to secure prior judicial approval for either the location of 

note 5 (roadblocks conducted by highway patrol division to detect licensing, safety equipment, and 
DWI violations)

The National Highway Traffic Safety Administration (NHTSA) has recently released an issue paper 
suggesting operational procedures for the conduct of checkpoints for DWI enforcement. Office of 
Alcohol Countermeasures and Office of Driver and Pedestrian Research, Nat'l Highway 
Traffic Safety Admin., U.S. Dep’t of Transp., Safety Checkpoints for DWI Enforcement 
[Draft] (1983) (copy on file at Georgetown Law Journal) [hereinafter NHTSA Issue Paper].

17. See People v. Dickinson, 104 Cal. App. 3d 505, 509, 163 Cal. Rptr. 575, 577 (1980) (agricultural 
inspection checkpoints only effective means of enforcing pest quarantine); People v. Estrada, 68 Ill. 
App. 3d 272, 278. 386 N.E.2d 128, 132 (many vehicle and safety equipment infractions discoverable 
only through roadblock stop and inspection), cert, denied. 444 U.S. 968 (1979); State v. Kabayama. 98 
N.J. Super. 85. 88. 236 A.2d 164, 166 (1967) (checkpoint stops only practical method for apprehending 
unlicensed drivers); State v. Halverson, 277 N.W.2d 723, 724 (S.D. 1979) (roadblock stops in game 
areas only effective means of enforcing game laws). New Hampshire has conducted roadblocks to 
prevent the dumping of hazardous waste materials. Letter from Martha V. Gordon. Assistant Attorney 
General for New Hampshire, to author (Nov. 3, 1982) (copy on file at Georgetown Law Journal).

Even if a DWI investigation is not the primary purpose for establishing the roadblock, drivers pass
ing through a roadblock conducted for other reasons frequently are arrested if they exhibit behavior 
indicating that they are intoxicated. See Letter from Steven J. Shaw, Chief Legal Counsel, Nebraska 
State Patrol, to author, at 1 (Nov. 16, 1982) (copy on file at Georgetown Law Journal) (DWI offenders 
frequently arrested at roadblocks designed for license and safety equipment checks); See also United 
States v. Prichard, 645 F.2d 854, 855 (10th Cir. 1981) (officers conducting license and registration check
point will enforce other laws if they find indicia of violations).

18. See State v. Cline, Criminal No. 27,351, slip op. at I, 4-5 (Montgomery Co., Md. Cir. Ct. Apr. 6. 
1982) (copy on file at Georgetown Law Journal) (temporary DWI roadblock established at intersection); 
State v. Coccomo, 177 N.J. Super. 575, 579-83, 427 A.2d 131, 133-35 (1980) (temporary DWI roadblock 
established on local highway and adjacent parking lot). Some jurisdictions regularly conduct tempo
rary roadblocks at various sites within the jurisdiction. See, e.g.. Memorandum. Alabama Department 
of Public Safety. Highway Patrol Division (Jan. I, 1981) (copy on file at Georgetown Law Journal) 
(temporary roadblocks to be regularly established and moved within area covered by individual high
way patrol posts).

DWI roadblocks in permanent locations would not be effective deterrents because drivers, knowing 
their locations, would be able to avoid them. See Letter from William L. Todd. Assistant Attorney 
General for South Carolina, to author (Nov. 12, 1982) (copy on file Georgetown Law Journal) (hereinaf
ter Todd Letter] (roadblocks established at various locations for short periods of time because road
blocks lose effectiveness as word of their location spreads).

19. See United States v. Martinez-Fuerte, 428 U.S. 543, 556-57 (1976) (permanent immigration 
checkpoints on major access routes into country effective deterrent closing off easiest entry for illegal 
aliens).

20. See State v. Cline, Criminal No. 27,351, slip op. at 4 (Montgomery Co., Md. Cir Ct. Apr. 6. 
1982) (copy on file at Georgetown Law Journal) (local commanding officer selected DWI roadblock site 
and time of operation); Gebelein Letter, supra note 5 (officer at troop commander level or above should 
select DWI roadblock location and time of operation).

21. See State v. Cline, Criminal No. 27,351, slip op. at 4 (Montgomery Co., Md. Cir. Ct. Apr. 6, 
1982) (copy on file at Georgetown Law Journal) (empirical data used to situate DWI roadblocks on 
certain streets with high incidence of accidents and drunk-driving violations); State v. Coccomo. 177 
N.J. Super. 575, 582, 427 A.2d 131, 134 (1980) (empirical data indicated DWI problem around road
block location in years prior to establishment of checkpoint operations). Safety considerations may 
also enter into the selection of a roadblock site. See Gebelein Letter, supra note 5, at 2 (selection of 
roadblock site should be based on empirical data and ability to conduct checkpoint operations safely at 
designated location); Sobriety Checkpoint Site Selection Criteria, Maryland State Police (undated) 
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the roadblock or the conduct of the stops.22

(copy on file at Georgetown Law Journal} [hereinafter Checkpoint Criteria] (selection of roadblock site 
should take into account roadway and weather conditions).

Officials do not base all roadblock location decisions on empirical data, however, as some jurisdic
tions locate roadblocks near the border to check traffic entering and leaving the jurisdiction. See Com
monwealth v. McGeoghegan. Nos. 416, 417, 418, slip op. at 2 (Chelsea. Mass. Dist. Ct. Jan 19. 1982) 
(copy on file at Georgetown Law Journal) (roadblock site heavily traveled road leading into jurisdiction; 
no empirical data used in selecting location), aff'd. 389 Mass. 137 (1983); Hardison Letter, supra note 16 
(roadblocks located near boundary of jurisdiction and strategically placed for maximum protection of 
trooper); cf. Checkpoint Criteria, supra (selection of roadblock site may take into account jurisdictional 
overlap concerns).

Because more drivers are likely to be intoxicated in the evening and early morning hours, many 
jurisdictions operate DW1 roadblocks at these times. See State v. Coccomo. 177 N.J Super. 575. $79. 
427 A.2d 131. 133 (1980) (DWI roadblock set up at 1:30 a.m.); Tampa Memorandum, supra note 3 
(DWI checkpoint operations conducted from 8 p.m. to 6:30 a.m ).

22. See. eg. State v. Olgaard, 248 N .W.2d 392, 395 (S.D. 1976) (no prior judicial approval given for 
DWI roadblock); Hardison Letter, supra note 16 (conduct of checkpoint operations does not require 
prior judicial approval); Todd Letter, supra note 18, at 1 (same); Letter from Rufus L. Edmisten. Attor
ney General, North Carolina Department of Justice, to author, at 1 (Nov. 4. 1982) (copy on file at 
Georgetown Law Journal) (same).

Although most law enforcement agencies operate DWI roadblock programs on their own authority, 
some police departments seek outside administrative approval before conducting checkpoint opera
tions. See Williams Letter, supra note 3 (administrative approval secured by chief of police prior to 
conducting checkpoint operations).

23. See Sobriety Checkpoints, Wash. Post, Dec. 3, 1982. at B3. col. 1 (warning signs used by Mary
land State Police to let motorists know they are approaching DWI checkpoint); Memorandum: Vehicle 
Checkstops, Nebraska State Patrol 4-105 at 4-106 (Sept. 1. 1981) (copy on file at Georgetown Law Jour
nal) [hereinafter Nebraska Memorandum] (lighted warning signs with reflectors used at night to give 
advance warning to motorists). But see Commonwealth v. McGeoghegan. Nos. 416, 417, 418, slip op. 
at 6 (Chelsea. Mass. Dist. Ct. Jan. 19, 1982) (copy on file at Georgetown Law Journal) (no advance 
warning given to motorists of DWI roadblock stop), aff’d. 389 Mass. 137 (1983).

Although motorists are frequently given advance warning of a stop, a roadblock may be located in an 
area that gives the motorist no opportunity to avoid the roadblock once he has been informed of the 
imminent intrusion. See NHTSA Issue Paper, supra note 16, at 23 (warning signs logically should be 
placed to give advance warning but not provide opportunity to avoid checkpoint); Watne Letter, supra 
note 5. at 1 (roadblock located on freeway entry ramp). But cf. Special Order No. 01-82-399. Maryland 
State Police, at 2 (Dec. 6, 1982) (copy on file at Georgetown Law Journal) (no action to be taken against 
motorist who turns around or turns off highway before reaching checkpoint).

24. See State v. Cline, Criminal No. 27,351, slip op. at 4-5 (Montgomery Co.. Md. Cir. Ct. Apr. 6. 
1982) (copy on file at Georgetown Law Journal) (checkpoint area marked by patrol cars with flashing 
emergency lights); State v. Coccomo, 177 N.J. Super. 575, 583. 427 A.2d 131. 135 (1980) (flares on 
roadway mark location of checkpoint; uniformed officers directing traffic and patrol cars at checkpoint 
site). The number of officers required to conduct checkpoint operations varies widely. Compare Hardi
son Letter, supra note 16 (minimum of two officers required to conduct roadblock) with Common
wealth v McGeoghegan, Nos. 416, 417, 418, slip op. at 3, 6 (Chelsea. Mass. Dist. Ct. Jan. 19, 1982) 
(copy on file at Georgetown Law Journal) (thirteen uniformed police officers insufficient number to 
conduct large DWI checkpoint operation), aff'd, 389 Mass. 137 (1983).

25. See Watkins Memorandum, supra note 16 (requiring all vehicles entering roadblock to be 
stopped and checked).

26. See State v. Coccomo, 177 N.J. Super. 575, 579, 427 A.2d 131. 133 (1980) (investigation of every 
fifth vehicle passing checkpoint).

A sign indicating that the motorist is about to be stopped and suggesting the 
nature of the stop may provide advance warning of the roadblock.23 Further
more, checkpoint operations usually are marked by flashing lights, police vehi
cles, and the presence of uniformed officers.24 Field officers conducting the 
roadblock may stop all traffic,25 or they may use other neutral formulae for 
deciding which vehicles to stop. For example, the officers might detain every 
fifth or tenth car that approaches the roadblock.26 Additionally, officers may 
wave backed-up traffic through the roadblock if the traffic stoppage poses
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safety problems.27
After a vehicle is stopped, the officer usually requests that the motorist pro

duce his license and registration, and may ask the motorist a few questions to 
observe him and detect signs that he is under the influence of alcohol.2K Based 
on his observations of the motorist and his vehicle,29 the police officer will 
either wave the motorist through the roadblock or direct him to a secondary 
area for further investigation.30 In the latter case, the officer may order the 
driver out of the vehicle and require submission to roadside sobriety tests or a 
breathalyzer test.31 If the motorist fails these tests the officer will arrest the 
driver for driving while under the influence of alcohol.32

27. See State v. Cline. Criminal No. 27,351, slip op. at 4 (Montgomery Co.. Md. Cir. Ct. Apr 6, 
1982) (copy on file at Georgetown Law Journal) (roadblock discontinued when back-up of 10 cars oc
curred); </■ United States v. Prichard, 645 F.2d 854. 855 (10th Cir. 1981) (officers conducting license 
checkpoint waved motorists through when 10 vehicles backed up).

28. See State v. Coccomo, 177 N.J. Super. 575. 580. 427 A.2d 131, 133 (1980) (officer requests 
driver's license, registration, and insurance card, then asks motorist if he has been drinking) But cf. 
State v. Cline, Criminal No. 27,351, slip op. at 5 (Montgomery Co., Md. Cir. Ct. Apr. 6, 1982) (copy on 
file at Georgetown Law Journal) (officer may request detainee's license only after signs that motorist has 
been drinking); Gebelein Letter, supra note 5, at 2 (same). Initial inquiries should take less than a 
minute. See State v. Cline, Criminal No. 27,351, slip op. at 5 (Montgomery Co., Md. Cir. Ct. Apr. 6. 
1982) (copy on file at Georgetown Law Journal) (observation of motorist and request for driver's license 
takes 10 seconds).

29. See State v. Olgaard. 248 N.W.2d 392. 393 (S.D. 1976) (field officers use sense of smell, observa
tions of unusual actions and appearance, and presence of alcoholic containers in vehicle in determining 
whether motorist has been drinking). Observations that may indicate intoxication include lack of dex
terity in retrieving a driver’s license, bloodshot eyes, constricted pupils, and the odor of alcohol See 
State v. Cline, Criminal No. 27,351, slip op. at 2 (Montgomery Co., Md. Cir. Ct. Apr. 6, 1982) (copy on 
file at Georgetown Law Journal) (defendant’s pupils constricted and defendant exhibited difficulty in 
getting license out of billfold); State v. Coccomo, 177 N.J. Super. 575, 580, 427 A.2d 131, 133 (1980) 
(officer observed defendant’s bloodshot eyes and detected odor of alcohol on breath); Olgaard. 248 
N W.2d at 393 (officer detected odor of beer coming from vehicle).

30. See State v. Cline, Criminal No. 27,351, slip op. at 5 (Montgomery Co., Md. Cir. Ct. Apr 6. 
1982) (copy on file at Georgetown Law Journal) (motorist directed to secondary inspection area off 
traveled portion of highway if, after initial observations and license check, officer has reason to believe 
motorist intoxicated). But see State v. Coccomo. 177 N.J. Super. 575, 579-80. 427 A.2d 131, 133 (1980) 
(officers conducting DW1 roadblock directed every fifth vehicle passing roadblock to parking lot off 
traveled portion of highway).

31. See State v. Cline, Criminal No. 27,351, slip op. at 2 (Montgomery Co., Md Cir. Ct. Apr. 6. 
1982) (copy on file at Georgetown Law Journal) (defendant arrested after failing to perform sobriety 
field test); State v. Coccomo, 177 N.J. Super. 575, 580-81, 427 A.2d 131, 133-34 (1980) (officer adminis
tered breathalyzer test at police station after defendant failed roadside sobriety tests and was formally 
arrested); Williams Letter, supra note 22, at I (motorist given breathalyzer test if signs of intoxication 
shown while in vehicle; roadside sobriety tests performed if breath test positive). Roadside sobriety 
tests are coordination tests that include walking heel-to-toe, touching finger-to-nose. and reciting the 
alphabet See State v. Coccomo, 177 N.J. Super. 575, 580, 427 A.2d 131, 133 (1980) (defendant unable 
to walk heel-to-toe or recite alphabet); Stair, supra note I, at 36, col. 3 (state police administer finger-to- 
nose test in DWI experiment).

32. See State v. Cline, Criminal No. 27,351, slip op. at 2 (Montgomery Co., Md. Cir. Ct. Apr. 6, 
1982) (copy on file at Georgetown Law Journal) (defendant arrested after failing one sobriety field test); 
Commonwealth v. McGeoghegan, Nos. 416, 417, 418, slip op. at I (Chelsea, Mass. Dist. Ct. Jan 19, 
1982) (copy on file at Georgetown Law Journal) (defendant arrested after failing breathalyzer test). 
aff'd. 389 Mass. 137 (1983); State v. Coccomo, 177 N.J. Super. 575, 580, 427 A.2d 131. 133 (1980) 
(defendant arrested after failing two roadside sobriety tests); Williams Letter, supra note 3 (motorists 
arrested after failing breathalyzer and roadside sobriety tests).

Not all checkpoint operations that reveal DWI violations are aimed at arresting and convicting 
drunk drivers. In one unusual experiment, officers from the Idaho Department of Law Enforcement 
operating roadblocks as part of a highway safety program simply detained intoxicated drivers until they 
were fit to drive or provided them with transportation home. Letter from Tanya R. Rossum. Legal 
Assistant, Office of the Attorney General for Idaho, to author (Nov. 2, 1982) (copy on file at Georgetown 
Law Journal).
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II. The Evolution of Roadblock Search and Seizure Law

The fourth amendment requires that searches and seizures be reasonable.33 
The purpose of this proscription against unreasonable searches and seizures is 
to safeguard the privacy and security of individual citizens against arbitrary 
invasions by government authorities.34 In general, courts assess the reasonable
ness of a fourth amendment seizure by balancing the interest served by the 
intrusion against the privacy rights of the individual subjected to the seizure.35 
With the exception of a few well-delineated situations, officers must obtain a 
warrant from a neutral and detached magistrate prior to conducting either an 
arrest or a search.36 The warrant requirement limits police discretion in deter
mining which persons to search or seize.37 When a warrant is not necessary, 
the fourth amendment requires that searches and seizures be justified by some 
quantum of individualized suspicion.38 This section considers the Supreme 
Court's application of these fourth amendment principles in its analysis of ve
hicle searches and seizures, focusing on the use of roadblocks as a law enforce- 
meni procedure.

The Supreme Court developed its analysis of roadblock searches and 
seizures in a series of immigration control cases. In 1973 the Court held in

33. The fourth amendment provides:
The right of the people to be secure in their persons, houses, papers, and effects, against unrea
sonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized.

U.S. Const, amend. IV.
34. Delaware v. Prouse, 440 U.S. 648, 653-54 (1979) (citing Marshall v. Barlow’s, Inc.. 436 U.S. 307, 

312 (1978), quoting Camara v. Municipal Court, 387 U.S. 523, 528 (1967)).
35. Brown v. Texas, 443 U.S. 47, 51 (1979); United States v. Martinez-Fuerte, 428 U.S. 543, 555 

(1976); United States v. Brignoni-Ponce, 422 U.S. 873, 878 (1975).
The fourth amendment only protects reasonable expectations of privacy. See Katz v. United States, 

389 U.S. 347, 351-53 (1967); id. at 361 (Harlan, J„ concurring). Although the public nature of vehicles 
and the state regulation and inspection of motor vehicles reduce a motorist's reasonable expectation of 
privacy. Rakas v. Illinois, 439 U.S. 128, 154 n.2 (1978) (Powell. J., concurring), a motorist does not lose 
all reasonable expectation of privacy simply because automobiles are subject to government regula
tions. Delaware v. Prouse, 440 U.S. 648, 662-63 (1979). This is especially apparent in view of the fact 
that seizures of moving vehicles may be “materially more intrusive” than the average police-pedestrian 
encounter because of the attendant opportunity during an automobile seizure to inspect areas of the 
passenger compartment not otherwise observable. United States v. Mendenhall. 446 U.S. 544, 556-57 
(1980) (plurality opinion) (dictum).

36. Katz v. United States, 389 U.S. 347, 357 (1967). Probable cause exists when "the facts and cir
cumstances within . . . [the officers’] knowledge and of which they had . . . trustworthy information 
[are] sufficient in themselves to warrant a man of reasonable caution in the belief that an offense has 
been or is being committed.” Brinegar v. United States, 338 U.S. 160, 175-76 (1949) (quoting Carroll v. 
United States, 267 U.S. 132, 162 (1925)).

There are a number of exceptions to the warrant requirement. See. eg., Coolidge v. New Hamp
shire, 403 U.S. 443, 465-71 (1971) (warrant not required to seize items observed in plain view during 
course of lawful search); Chime! v. California, 395 U.S. 752, 766 (1969) (warrant not required to search 
incident to arrest; search may extend to person and area within his immediate control); Carroll v. 
United States. 267 U.S. 132, 153 (1925) (warrant not required to stop and search automobile if probable 
cause exists). See generally 2 W. LaFave, Search and Seizure § 4.1(a) (1978) (discussing warrantless 
searches and seizures).

37. Camara v. Municipal Court, 387 U.S. 523, 529 (1967).
38. See United States v. Cortez, 449 U.S. 411. 417 (1981) (investigatory stop must be justified by 

objective manifestation that person stopped is, or is about to be. engaged in criminal activity); Carroll v. 
United States, 267 U.S. 132, 153-54 (1925) (officer must have probable cause for warrantless vehicle 
search).
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Almeida-Sanchez v. United States39 that the fourth amendment requires either 
probable cause or consent to justify random vehicle searches for illegal aliens 
by roving border patrols.40 Because the Border Patrol officers in Almeida- 
Sanchez did not have probable cause or consent for the search, the Court held 
the search invalid.41 In a concurring opinion, Justice Powell suggested the use 
of an area warrant procedure similar to that imposed by the Court in Camara 
v. Municipal Court*-  as a means of limiting police discretion and yet relieving 
Border Patrol officers of the burden of demonstrating probable cause for each 
vehicle searched.43

The Court considered the proper standard for vehicle searches at immigra
tion checkpoints in United States v. Ortiz.44 In Ortiz the Court held that vehi
cle searches at immigration checkpoints removed from the border or its 
functional equivalents must be based on probable cause or consent.45 The 
Court rejected the government’s contention that vehicle searches at stationary 
checkpoints should be distinguished from the searches initiated by roving pa-

39. 413 U.S. 266 (1973).
40. Id. at 273. In Almeida-Sanchez. Border Patrol officers stopped and searched petitioner's vehicle 

at a point approximately 25 miles north of the Mexican border, where they uncovered a large quantity 
of illegally imported marijuana. Id. at 267-68. The Court distinguished the roving patrol search in
volved in Almeida-Sanchez from the warrantless administrative inspections sanctioned in Colonnade 
Catering Corp. v. United States, 397 U.S. 72 (1970), and United States v. Biswell. 406 U.S. 311 (1972), 
by noting that the petitioner was not engaged tn any regulated or licensed business. 413 U.S. at 271. 
The Court also distinguished roving patrol vehicle searches in the interior of the United States from 
searches conducted at the border or its functional equivalent. Id. at 272-74. The Court noted that a 
search at a permanent vehicle checkpoint situated near the border might be the functional equivalent of 
a border search. Id. at 273. The Court rejected the government’s argument that section 287(a)(3) of the 
Immigration and Nationality Act, 8 U.S.C. § 1357(a)(3) (1952), authorizing warrantless automobile 
searches “within a reasonable distance from any external boundary of the United States.” permitted 
vehicle searches without probable cause. 413 U.S. at 268, 272-75.

41. Almeida-Sanchez, 413 U.S. at 270 (citing Camara v. Municipal Court, 387 U.S. 523, 532-33 
(1967)). In requiring probable cause for random vehicle searches, the Almeida-Sanchez Court relied 
heavily on Carroll v. United States, 267 U.S. 132 (1925), which held that the right of the individual 
motorist to “free passage without interruption” requires that a police officer have probable cause to 
search a vehicle for contraband or illegal merchandise. 413 U.S. at 274-75 (citing Carroll. 267 U.S. at 
153-54).

42. 387 U.S. 523 (1967). In Camara, the Court held that officials must secure an administrative 
warrant for building code inspections to limit the discretion of individual field officers. Id. at 532-34. 
The Camara Court, however, stated that an inspector need not have probable cause that a particular 
building was in violation of the building code in order to obtain a warrant. Id. at 534. Rather, the 
Court held that probable cause for an administrative search warrant exists when “reasonable . . . stan
dards for conducting an area inspection are satisfied with respect to a particular dwelling.” Id. at 538. 
The Court reached this accommodation by balancing the government’s need to conduct inspections in 
order to maintain safe housing conditions against the invasion on individual privacy rights. Id. at 536- 
37.

43. Almeida-Sanchez, 413 U.S. at 275, 283-85 (Powell, J., concurring). Justice Powell stated that 
whether a warrant should be issued for an area search depends on the balancing of legitimate law 
enforcement interests with protected fourth amendment rights. Id. at 284. Justice Powell also identi
fied four factors that might be used to determine the existence of probable cause for a vehicle area 
search warrant: (1) the frequency with which illegal aliens are known to be within a particular area; (2) 
the proximity of the particular area to the border; (3) the extensiveness and geographic characteristics 
of the area; and (4) the probable degree of interference with the rights of innocent motorists. Id. at 283-
84. The Justices who joined the majority opinion, however, were divided over the constitutionality of 
vehicle area search warrants. 413 U.S. at 270 n.3.

44 . 422 U.S. 891 (1975).
45. Id. at 896-97 In Oriiz, Border Patrol officers stopped respondent’s vehicle for a routine immi

gration search at a traffic checkpoint and found three illegal aliens concealed in the trunk. Id. at 891- 
92. The Border Patrol officers had no particular reason to suspect that respondent’s vehicle contained 
illegal aliens. Id at 892. 
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trols in Almeida-Sanchez 46 The Court recognized that the fixed positions of 
the checkpoints may help to limit discretion, but reasoned that nothing inher
ent in the procedure served to mitigate the invasion of privacy that a full vehi
cle search entails.47 The Court also determined that the discretion of officers in 
deciding which vehicles to search at the traffic checkpoint was insufficiently 
circumscribed.48 Therefore, the Court concluded that the search conducted by 
the Border Patrol officers in Ortiz was inconsistent with the fourth 
amendment.49

46. Id. at 894-96. The government attempted to distinguish Almeida-Sanchez from Ortiz by arguing 
that officer discretion in deciding which vehicle to search was limited by the checkpoint location and 
that the circumstances surrounding a checkpoint stop and search are less intrusive than those attending 
a roving patrol stop. Id. at 894-95.

47. Id. at 895. The Court reasoned that the regularity of the circumstances surrounding a checkpoint 
stop are significant only in determining the propriety of the initial stop. Such procedural regularity 
does not reduce the invasion of privacy or likelihood of embarrassment of a motorist whose vehicle is 
singled out for a search. Id.

48. Id. at 895-96. The officers stopped for questioning or a search only about three percent of the 
cars passing the checkpoint. Id. The Court concluded that the absence of a probable cause require
ment would permit officers to exercise a substantial degree of discretion. Id. at 896.

49. Id. The Court was careful to note that not every aspect of a routine automobile inspection 
constitutes a "search” under the fourth amendment. Id. at 897 n.3. The Court, however, declined to 
define the exact limits of a permissible vehicle search under the fourth amendment. Id.

50. 422 U.S. 873 (1975).
51. Id. at 881. In Brignoni-Ponce two Border Patrol officers in a parked patrol car observed respon

dent's vehicle traveling northbound on the main highway between Mexico and Southern California 
Id. at 874-75. The officers pursued and stopped the vehicle based on their observation that the three 
occupants appeared to be of Mexican descent. Id. at 875. Questioning revealed that respondent's pas
sengers were illegal aliens, and the officer arrested respondent and charged him with two counts of 
knowingly transporting illegal immigrants. Id.

52. Id. at 878-81.
53. Id. at 880. In discussing the intrusiveness of investigatory slops, the Court noted that such stops 

usually take no more than a minute and “(a]ll that is required of the vehicle's occupants is a response to 
a brief question or two and possibly the production of a document evidencing a right to be in the 
United States.” Id. Border Patrol officers, however, may also inspect the interior portions of the vehi
cle that may be seen by anyone standing next to it. Id.

54. Id. at 881 (citing Terry v. Ohio, 392 U.S. 1. 29 (1968)).
55. Brignoni Ponce, 422 U.S. at 881-82. The Court noted that the reasonableness requirement of the 

fourth amendment demands not only that police officers limit an intrusion to the scope of its justifica
tion, but that police officers not be permitted to exercise broad and unlimited discretion. Id.

In a decision handed down the same day as Ortiz, however, the Court im
posed a less stringent standard for random vehicle investigatory stops. In 
United States v. Brignoni-Ponce50 the Court held that roving border patrols 
may stop a particular vehicle for an immigration status check based on a rea
sonable articulable suspicion that the vehicle contains illegal aliens.51 The 
Court balanced the public interest in preventing the illegal entry of aliens 
against the interference with individual liberty caused by a brief stop for ques
tioning that involved no physical search of the vehicle or its occupants.52 The 
Court held that facts not amounting to probable cause would justify the lim
ited intrusion involved in these investigatory stops.53 Nevertheless, the Court 
recognized that under its balancing analysis, investigatory stops must be “rea
sonably related in scope to the justification for their initiation,”54 and empha
sized that any intrusion beyond questioning the vehicle’s occupants about their 
immigration status would require probable cause or consent.55

The Court subsequently rejected an individualized suspicion requirement 
for investigatory stops at immigration checkpoints. In United States v. Marti
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nez-Fuerte^ the Court held that roadblock investigatory stops at a reasonably 
located permanent immigration checkpoint are reasonable within the meaning 
of the fourth amendment despite the absence of probable cause or reasonable 
suspicion.56 57 The Court reviewed its prior decisions weighing the public interest 
in preventing illegal immigration against the privacy rights of the individual58 
and noted that roadblock stops involve the same objective intrusion of a stop, 
questioning, and visual inspection that is involved in roving patrol seizures.59 
The Court distinguished these checkpoint investigatory stops from the random 
detentions in Brignoni-Ponce, however, reasoning that the permanent location 
of checkpoints reduces the likelihood that the stops will frighten or annoy mo
torists, thus limiting the subjective intrusiveness of the seizure.60 Further, the 
Court stated that the selection of the checkpoint site by administrative officials 
and the ability of field officers to stop only those vehicles passing through the 
checkpoint sufficiently limit the discretion of immigration officers and prevent 
discriminatory abuses.61 Due to these safeguards, the Court held that Border 
Patrol officers do not need individualized suspicion in order to question motor
ists at a permanent immigration checkpoint.62

56. 428 U.S. 543 (1976).
57. Id. at 562. In Martinez-Fuerte the Court consolidated petitions for certiorari from the United 

States Courts of Appeals for the Ninth and Fifth Circuits. Id. at 543. In each case. Border Patrol 
officers had detained automobiles at permanent immigration checkpoints and discovered, after ques
tioning and a request for citizenship documentation, that some of the occupants were illegal aliens Id. 
at 547-50.

58. Id. at 555-56. The Court reaffirmed that this balancing process is the proper analysis in delineat
ing constitutional safeguards applicable in particular contexts. Id. at 555.

59. Id. at 558.
60. Id. 558-59. The Court described a number of features of the permanent immigration checkpoint 

that lessen the subjective intrusiveness of the stop, including roadsigns providing advance warning of 
the impending stop, the presence of uniformed Border Patrol officers and Border Patrol vehicles with 
flashing lights at the checkpoint, a permanent structure housing a Border Patrol office, and the use of 
floodlights for nighttime operations. Id. at 545-46 (quoting United States v. Baca. 368 F. Supp. 398, 
410-11 (S.D. Cal. 1973)).

61 Martinez-Fuerte, 428 U.S. at 559 Although field officers at a permenent immigration checkpoint 
may stop only vehicles passing the checkpoint, they still have some discretion to choose which vehicles 
to investigate. See id. at 560, 563 (selective referral of some vehicles stopped at immigration checkpoint 
to secondary inspection area for limited inquiry into residence status reasonable without particularized 
reason for referral). The Court indicated that the presence of persons in the vehicle who appear to be of 
Mexican ancestry is a valid justification for such selective referrals. Id. at 563. The Court noted that 
selective referrals may actually advance fourth amendment interests by minimizing the length of the 
intrusion for the average vehicle passing through the checkpoint. Id. at 560.

62. Id. at 566. The Court limited its holding to brief investigatory stops, and noted that any further 
detention or intrusion requires probable cause or consent. Id. at 567 (citing Ortiz, 422 U.S. at 896-97, 
and Brignoni-Ponce, 422 U.S. at 882). The Court emphasized the important public policy reasons sup
porting searches and seizures designed to control the transportation of illegal aliens. See Martinez- 
Fuerte. 428 U.S. at 551-53 (discussing national policy limiting immigration and law enforcement 
problems in stopping influx of illegal aliens).

63. 428 U.S. at 566.
64. Id. at 565.

The Martinez-Fuerte Court also held that prior judicial authorization was 
unnecessary to conduct permanent checkpoint operations.63 The Court argued 
that the strong fourth amendment interests that mandate warrants for private 
residence searches are not present in the minor intrusion occasioned by a vehi
cle investigatory stop.64 In addition, the Court noted that the appearance of 
proper authority provided by a warrant is satisfied by the visible manifesta
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tions of state authority at the checkpoint.65 The Court reasoned that post-stop 
review of the reasonableness of factors such as checkpoint location, method of 
the stops, and the selection of the checkpoint site reduces the need for limiting 
the discretion of field officers by means of a warrant.66

65. id.
66. Id. at 565-66. Justice Powell, writing for the Court in Martinez-Fuerte. also rejected the idea that 

a vehicle area warrant of the type that he proposed in Almeida-Sanchez, 413 U.S. at 283-82 (Powell. J., 
concurring), is necessary for the conduct of investigatory stops at permanent immigration checkpoints. 
428 U.S. at 564 n.18. Justice Powell reasoned that an area warrant providing a substitute for individu
alized probable cause would be unnecessary to justify checkpoint stops that do not require any degree 
of individualized suspicion. Id.

bl. Delaware v. Prouse, 440 U.S. 648, 656-57 n. 13 (1979); see Martinez-Fuerte, 428 U.S. 543, 560 n.14 
(1976) (Court intimates no view respecting validity of brief automobile investigatory stops to enforce 
licensing, safety, and weight limit regulations); Ortiz, 422 U.S. 891, 897 n.3 (1975) (Court indicates 
probable cause requirement for vehicle searches may not apply to routine safety inspections); Brignoni- 
Ponce, 422 U.S. 873, 883 n.8 (1975) (Court states holding does not deprive state and local officials of 
power to conduct limited stops necessary to enforce licensing, registration, and truck weight 
regulations).

68. 440 U.S. 648 (1979).
69. Id. at 658-63. In Prouse a patrolman stopped respondent’s vehicle to conduct a license and 

registration check. Id. at 650. The officer had no reasonable suspicion that the vehicle or any of its 
occupants were in violation of any law or regulation at the time of the stop. Id. The officer smelled 
marijuana smoke as he approached the vehicle and seized marijuana in plain view. Id.

70. Id. at 654-57. The Court stated that even the brief detention involved in Prouse invokes the 
protection of the fourth amendment, which imposes “a standard of 'reasonableness' upon the exercise 
of discretion by government . . . agents.” Id. at 653-54. The Court noted that this limitation on police 
authority usually requires an assessment of the facts justifying the intrusion against some objective 
standard. Id. at 654. When an intrusion is not based on individualized suspicion, an individual relies 
on other safeguards to assure that his privacy rights are not subject to the discretion of field officers. Id. 
at 654-55.

71. Id. at 655, 658.
72. Id. at 659.
73. Id. at 659-60.
74. Id. at 659. The Court assumed that the likelihood of finding unlicensed drivers among those who 

commit traffic violations is greater than the likelihood of finding unlicensed drivers among the "entire 
universe of drivers.” Id. The Court reasoned that if this were not the case, the licensing requirement 
would not serve the state’s proffered safety justification. Id.

In the immigration control cases, the Supreme Court reserved the question 
of the constitutionality of similar techniques for the enforcement of routine 
road use and traffic safety regulations.67 68 In Delaware i>. Prouseb* the Court 
examined random seizures of vehicles by police officers for brief driver’s li
cense and vehicle registration checks.69 The Court analyzed the permissibility 
of random vehicle stops by balancing the stop’s intrusion on an individual’s 
fourth amendment rights against its promotion of legitimate government inter
ests.70 The State of Delaware argued that under the balancing analysis the 
state interest in highway safety, which is promoted by licensing and registra
tion regulations, justifies police discretion to detain vehicles randomly and out
weighs the resulting intrusion on individual privacy.71 Although the Court 
recognized the importance of the state interest in highway safety, it refused to 
sanction such stops without some limits on police discretion.72

The Court reasoned that under a balancing analysis discretionary spot 
checks are not a “sufficiently productive mechanism” to justify the accompa
nying intrusion on fourth amendment rights.73 The Court noted that the fore
most method of enforcing licensing regulations is through vehicle checks 
following observed violations.74 The Court also stated that officers can observe 
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registration and safety violations without subjecting vehicles to random 
seizures.75 Because there were alternative means of enforcing road use regula
tions that did not result in unbridled police discretion in choosing which cars 
to stop, the Court rejected the argument that random stops were necessary to 
achieve the important state interest in highway safety.76 In rejecting the argu
ment that pervasive state regulation of motor vehicles justifies seizures without 
individualized suspicion, the Court noted that a person’s reasonable expecta
tion of privacy does not disappear in an automobile simply because motor 
vehicles are subject to government regulation.77

75. Id. at 660-61. The Court observed that current license tags indicate proper vehicle registration, 
and that safety equipment violations can be detected by observation of the vehicle. Id. at 660.

76. Id. at 661.
77. Id. at 662-63. The Court emphasized the importance and pervasiveness of automobile travel, 

and suggested that most people “find a greater sense of security and privacy in traveling in an automo
bile than they do in exposing themselves by pedestrian or other modes of travel.” Id. at 662.

78. Id. at 663.
79. Id. at 655-57. The Court noted that the immigration cases provide guidance in assessing the 

constitutionality of random vehicle checks under the balancing test. Id. at 656-57.
80. Id. at 656 (quoting Martinez-Fuerte, 428 U.S. at 558).
81. Id. at 657. The Court compared the physical and psychological intrusion in each of these ran

dom detentions. Id. The Court noted that both random license stops and roving patrol stops interfere 
with freedom of movement and are inconvenient. Id. Such stops also may involve an unsettling dis
play of police authority and create substantial anxiety on the part of the motorist. Id.

82. Id. The Court argued that a motorist is less likely to be frightened or annoyed by an intrusion 
when all vehicles are stopped and the motorist is able to perceive visible signs of legitimate police 
authority. Id.

83. See supra notes 73-76 and accompanying text (discussing effectiveness of random license checks 
as a law enforcement technique).

84. Prouse, 440 U.S. at 663.
85. Id.
86. Id.

The Court thus established reasonable suspicion as the proper basis for de
taining automobiles for driver’s license and vehicle registration checks.78 In 
defining this standard of reasonableness the Court examined the distinction 
between the unconstitutional roving Border Patrol stops in Brignoni-Ponce and 
the permanent roadblock stops upheld in Martinez-Fuerte J9 The Court indi
cated that the critical difference between the two cases was the lesser subjective 
intrusion—the generation of concern, fright, and annoyance—occasioned by 
roadblock investigatory stops.80 (In comparing random license checks to the 
detentions in the immigration cases, the Court held that a random license 
check is just as intrusive as a roving patrol stop for immigration control.81 
Conversely, the Court found little resemblance between the invasion of pri
vacy involved in a random license check and the more limited intrusion result
ing from a checkpoint or roadblock stop.82 In light of these comparisons and 
its balancing of factors unique to license and registration inspections,83 the 
Court held that vehicle stops for registration, license, or equipment checks 
must be based on reasonable suspicion of a violation.84 The Court suggested, 
however, that other investigatory methods that involve less intrusion or that do 
not involve unfettered police discretion might be permissible.85 The Court 
noted in dictum that roadblock detentions might be a possible alternative.86
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111. Confusion in the Wake of Prouse

The Prouse analysis established a framework, based on the balancing analy
sis developed in the Border Patrol cases, for determining constitutionally per
missible traffic control practices. In suggesting that some form of roadblock 
stop might be a constitutionally permissible law enforcement technique, 
Prouse leaves unsettled several questions with respect to DWI roadblocks. 
First. Prouse did not consider the state interest that justifies DWI roadblock 
seizures. Second, although Prouse recognized the importance of limiting both 
intrusiveness‘and police discretion, the opinion did not elucidate how these 
safeguards interrelate to ensure constitutionally permissible roadblock deten
tions. Third, the opinion did not clarify the extent to which the physical char
acteristics of a constitutionally permissible roadblock must conform to those of 
the permanent immigration checkpoints discussed in Martinez-Fuerte. Fourth, 
although Martinez-Fuerte rejected a warrant requirement for permanent 
checkpoint operations, it remains unclear after Prouse whether some form of 
prior judicial approval is necessary to conduct temporary DWI roadblock op
erations. Finally, because DWI roadblocks were not under consideration in 
Prouse, the Court’s opinion does not identify how factors unique to the DWI 
roadblock might weigh in the balancing test. Thus, Prouse and the earlier Bor
der Patrol cases establish a mode of analysis for assessing the constitutionality 
of a roadblock intrusion but do not conclusively settle the issue with regard to 
temporary DWI roadblocks. The Supreme Court’s ambiguity on these issues 
is reflected in conflicting lower federal and state court roadblock decisions. 
This section of the note reviews the differing approaches to these issues, re
vealing the haphazard state of fourth amendment roadblock jurisprudence.

A. WEIGHING STATE INTEREST IN DWI ROADBLOCKS UNDER THE FOURTH 
AMENDMENT BALANCING TEST

The Supreme Court’s fourth amendment balancing test requires that courts 
weigh the state interest justifying a roadblock stop against the resulting intru
sion on personal privacy rights.87 Although assessing the validity of the articu
lated state purpose is rarely a controversial point of analysis,88 judicial 
consideration of the state interest behind a fourth amendment vehicle seizure 
ensures that roadblock procedures serve a legitimate law enforcement pur
pose.89 Analysis of the state’s interest in a fourth amendment seizure may also 
reveal less intrusive and therefore preferred alternatives that satisfy the state’s 
concerns.90

87. See supra note 35 and accompanying text (discussing balancing test).
88. See supra note 16 and accompanying text (discussing establishment of valid checkpoint opera

tions for variety of state interests). But see Prouse, 440 U.S. at 659 (random vehicle stops not justified 
by state interest in highway safety).

89. See Martinez-Fuerte. 428 U.S. at 556-57 (roadblock stops necessary to prevent entry of illegal 
aliens on major highways).

90. See Prouse, 440 U.S. at 659 (less discretionary and intrusive enforcement techniques available to 
promote state interest in highway safety).

Courts routinely recognize that DWI roadblocks promote a valid state inter
est that may justify the intrusion occasioned by a roadblock seizure. In State v.
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Coccomo9' a New Jersey trial court considered the use of a DWI roadblock as 
an antidrunk-driving measure.91 92 The court recognized the importance of re
moving drunk drivers from the highways in the interest of traffic safety.93 The 
court reasoned that empirical data demonstrated that a drunk-driving problem 
existed in the vicinity of the Coccomo roadblock, and that it created a traffic 
safety hazard.94 Noting the increase in arrests since the institution of the road
block, the court concluded that the DWI roadblock in Coccomo was a “pro
ductive mechanism” for the apprehension of motorists violating the drunk
driving laws.95

91. 177 N.J. Super. 575, 427 A.2d 131 (1980).
92. Id. at 582, 427 A.2d at 134-35.
93. Id. at 582, 427 A.2d at 134.
94. Id.
95. Id. at 582, 427 A.2d at 134-35.
96. Criminal No. 27,351, slip op. (Montgomery Co., Md. Cir. Ct. Apr. 6, 1982) (copy on file at 

Georgetown Law Journal).
97. Id. at 4, 6.
98. Id. at 4.
99. Id. Police officers found that a majority of accidents and drunk-driving violations occurred on 

18 of the 1,536 streets in the jurisdiction. Id.
100. Id. at 4, 6.
101. The Supreme Court in Prouse noted that the apprehension of drunk drivers is a state interest 

subsumed in the general interest in roadway safety. 440 U.S. at 659 n. 18. The Court recently reiterated 
its concern over drunk drivers on the highways. See South Dakota v. Neville, 103 S. Ct. 916, 920 (1983) 
(Court has repeatedly lamented the tragedy of drunk-driving). See also Commonwealth v. McGeoghe- 
gan, 389 Mass. 137. 143 (court emphasizes “the public’s interest in reducing the incidence of drunk 
driving in a way that is consistent with the important interest of individuals in being free from unrea
sonable intrusion on their personal security”). See generally supra notes 1-2 and accompanying text 
(discussing drunk driving problem and response by citizens groups and legislatures).

102. Cf. Prouse. 440 U.S. at 659 (marginal contribution of random vehicle stops to traffic safety does 
not justify discretionary seizures); Martinez-Fuerte, 428 U.S. at 556-57 (immigration checkpoint 
seizures necessary because permanent checkpoints integral aspect of illegal alien control).

103. See State v. Coccomo, 177 N.J. Super. 575, 580 n.4, 427 A.2d 131, 133 n.4 (1980) (intoxicated 
motorist did not exhibit erratic driving prior to seizure at sobriety checkpoint); NHTSA Issue Paper, 
supra note 16, at 3 (DWI roadblock necessary component of antidrunk-driving program because intoxi
cated drivers cannot avoid checkpoint investigation by driving carefully).

In State v. Cline96 a Maryland trial court analyzing the state interest behind 
DWI roadblocks focused on police use of empirical data in the selection of the 
checkpoint location.97 The court predicated the state interest in conducting a 
roadblock on police possession of empirical data supporting the commence
ment of a checkpoint in a given location.98 The court emphasized that police 
officers in Cline conducted a statistical study that identified one percent of the 
streets in the jurisdiction as drunk-driving trouble spots.99 Thus, the state’s 
legitimate interest in traffic safety supported the operation of DWI roadblocks 
in the target area.100

In general, the state interest in keeping drunk drivers off the road seems 
sufficient to justify the use of minimally intrusive roadblock operations.101 
Courts will uphold even a minimally intrusive technique, however, only if it 
makes a necessary contribution to furthering the state interest.102 DWI road
blocks are a necessary component of a systematic plan of drunk-driving deter
rence. Without the use of DWI roadblocks the police could not detect many 
drunk drivers because not all of these drivers exhibit signs of intoxication.103 
In addition, DWI roadblocks increase the perceived risk of drunk-driving de
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tection and thus deter motorists from attempting to drive while intoxicated.104 
When properly conducted, roadblocks may achieve the dual state interest in 
deterring and apprehending drunk drivers in the least intrusive manner.

104. See supra note 3 (discussing deterrent effect of DWI roadblocks). See also NHTSA Issue Pa
per. supra note 16, at 26 (program informing public about DWI checkpoint operations chief means of 
deterring most motorists from driving while intoxicated).

105. Cf. Case Comment, Goode v. State, 9 U. Balt. L. Rev. 493, 504-05 (1980) (suggesting that 
license roadblocks do not serve legitimate state interest because no empirical evidence supports conclu
sion that unlicensed drivers cause safety hazards).

106. 440 U.S. at 663.
107. See id. at 657 (roadblock stops permissible because less subjective intrusion results when motor

ists see all vehicles being detained and motorists witness show of community police power) (quoting 
Martinez-Fuerte, 428 U.S. at 558).

108. 645 F.2d 854 (10th Cir. 1981).
109. Id. at 857.
110. Id. at 855.
111. /o'

DWI roadblocks may achieve none of these state interests, however, if they 
are located in areas that are not frequented by drunk drivers. The lack of an 
empirical basis for the conduct of a DWI roadblock may negate the purported 
state interest in conducting roadblock seizures as a means of DWI enforce
ment.105 Consequently, courts should consider the empirical justification for 
the location of the roadblock in determining the legitimacy of the state interest 
under the balancing equation.

B. LIMITED POLICE DISCRETION: AN INADEQUATE STANDARD FOR
DETERMINING THE CONSTITUTIONALITY OF TEMPORARY

ROADBLOCKS

Some courts have read the Supreme Court’s dictum in Prouse to allow any 
type of traffic checking procedure that involves no police discretion in deciding 
which vehicles to stop. In Prouse, the Court stated that “this holding does not 
preclude . . . [states] . . . from developing methods for spot checks that in
volve less intrusion or that do not involve the unconstrained exercise of police 
discretion.”106 On its face, this language seems to allow states to justify their 
traffic checking procedures on the basis either of limited intrusion on privacy 
rights or of limited police discretion. Prouse's reliance on Martinez-Fuerte, 
however, suggests that limited discretion must be analyzed in light of its effect 
on the privacy rights of individual motorists.107 108 This section examines cases 
that have upheld vehicle seizures solely on the basis of limited police discretion 
and rejects their analysis because it fails to consider the subjective intrusive
ness of the roadblock stop.

In United States v. Prichard™ the United States Court of Appeals for the 
Tenth Circuit held that systematic license roadblock stops at a temporary 
checkpoint are reasonable under the fourth amendment.109 In Prichard two 
New Mexico state police officers established a driver’s license and vehicle re
gistration roadblock on an interstate highway.110 The officers conducting the 
roadblock stopped all westbound traffic except for trucks, which were stopped 
at a nearby port of entry.111 The officers did not check all drivers, however, 
because they waved vehicles through the checkpoint when ten cars backed up 
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at the roadblock."2 In its brief analysis, the court stated that the validity of the 
roadblock was governed by the Supreme Court’s “caveat” in Prouse allowing 
for traffic checking techniques that are less intrusive or less discretionary than 
random spot checks.113 The court held that the failure to stop trucks and the 
waving through of vehicles to prevent back-ups were reasonable variances 
from a “100% roadblock” in light of the previous detention of trucks at the 
port of entry and the potential for vehicle congestion at the roadblock."4 Thus, 
the court concluded that the Prichard roadblock satisfied the limited discretion 
rule of Pro use and was therefore constitutional."5

In People v. John BB. 116 the New York Court of Appeals upheld the validity 
of systematic vehicle stops conducted by a “roving roadblock” in sparsely 
populated areas."7 In John BB. New York state police officers stopped all 
vehicles in a remote rural region in response to a series of burglaries.118 The 
officers conducted the stops to ascertain the identities of the occupants and to 
obtain information regarding the burglaries."9 The Court of Appeals recog-

112. Id. An officer stopped the defendant’s vehicle at 2 p.m. The defendant produced a valid Cali
fornia driver's licence and a temporary vehicle registration under a different name. The officer ques
tioned the defendant and the other vehicle occupant regarding the registered owner, but neither gave 
him any information. Id. During a consent search of the glove compartment, the officer detected a 
strong odor from the rear of the vehicle. Id. at 855-56. A consent search of the entire vehicle by both 
officers revealed 19 bricks of cocaine. Id. at 856. The trial court denied the defendants' motion to 
suppress this evidence. Id. at 855.

113. Id. at 856. The court rejected the defendants’ argument that the articulable suspicion require
ment of Prouse invalidated the roadblock stop. Id.

114. Id. at 856-57.
115. Id. Shortly before the Supreme Court’s decision in Prouse, an Illinois appellate court also fo

cused on limited police discretion in its analysis of the reasonableness of vehicle checkpoint procedures. 
In People v. Estrada, 68 Ill. App. 3d 272, 386 N.E.2d 128, cert, denied, 444 U.S. 968 (1979), two state 
troopers stopped the respondent’s vehicle at a temporary safety equipment checkpoint. Id. at 274. 386 
N.E.2d at 129. The officers uncovered cannabis in a vehicle search after the initial detention. Id. at 
274, 386 N.E.2d at 130. In upholding the validity of the checkpoint stop, the court argued that many 
safety equipment violations are undiscoverable without some sort of routine inspection procedure. Id. 
at 278, 386 N.E.2d at 132. The court also argued that safety equipment statutes and an obvious interest 
in highway safety indicate a strong state interest in requiring safety equipment. Id. at 278, 386 N.E.2d 
at 133. The court focused its analysis on the limited police discretion exercised during vehicle check
point operations and balanced the state interest against the individual right to freedom from arbitrary 
interference by law enforcement officers. Id. at 275, 386 N.E.2d at 131. The court reasoned that sys
tematic checkpoint procedures are distinguishable from random checks by the greater discretion police 
officers exercise in the context of random stops, id. at 277-78, 386 N.E.2d at 132, and held that the 
important state interest in highway safety justifies a brief equipment check circumscribed by limited 
police discretion. Id. at 279, 386 N.E.2d at 133.

116. 56 N.Y.2d 482, 438 N.E.2d 864, 453 N.Y.S.2d 158 (1982).
117. Id. at 488-89, 438 N.E.2d at 867, 453 N.Y.S.2d at 161. A “roving roadblock’’ is actually not a 

roadblock, but rather a roving patrol. The term roadblock is used to suggest the fact that all vehicles 
within the area are being stopped.

118. Id. at 485. 438 N.E.2d at 866, 453 N.Y.S.2d at 160. Investigator Connors, the officer in charge of 
the surveillance program, initiated the stops “with the expressed intent of stopping all of the vehicles 
that he found and interviewing all people in the general vicinity.” Id. at 486, 438 N.E.2d at 866. 453 
N.Y.S.2d at 160.

119. Id. at 485, 438 N.E.2d at 866, 453 N.Y.S.2d at 160. Police officers in three vehicles stopped 
defendant Stephen CC.’s automobile at 9:30 p.m. Id. at 486, 438 N.E.2d at 866, 453 N.Y.S.2d at 160. 
The defendant exited the vehicle to produce his driver’s license and automobile registration. A police 
officer looked inside the open car door with a flashlight and observed a rifle case and several flashlights 
on the floor of the vehicle. The officer seized the rifle case, which contained a pellet gun. and found a 
pair of audio speakers in a nonconsensual search of the trunk. A pellet gun and audio speakers were 
among the items that had been reported stolen. Defendants Stephen CC. and John BB.. who was a 
passenger in the vehicle, confessed to the commission of several burglaries after interrogation by the 
police officers. Id. The defendants pleaded guilty after the trial court rejected their motions to suppress 
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nized that an analysis of the reasonableness of a police seizure requires a bal
ancing of the state’s interest in the seizure against the individual's interest in 
freedom from governmental interference.* 120 The court, focusing its analysis on 
the element of police discretion,121 stated that discretion was limited in this 
case because the police were stopping all vehicles encountered within the re
gion in which the burglaries occurred.122 The court also noted that the legiti
mate state interest in obtaining information regarding the burglaries required 
the use of roving roadblock stops in the remote and sparsely populated area.123 
Because of the limitation on police discretion and the existence of an impor
tant state interest, the court concluded that the “momentary inconvenience” of 
roving roadblock stops in the area was reasonable.124

their confessions and the evidence seized from the vehicle. Id. at 486-87, 438 N.E.2d at 866, 453 
N.Y.S.2d at 160. The Appellate Division upheld the validity of the roving roadblock and affirmed the 
judgment of the trial court. People v. John BB . 81 A.D. 188, 440 N.Y.S.2d 387 (1981).

120. John BB., 56 N.Y.2d at 487, 438 N.E.2d at 867, 453 N.Y.S.2d at 161 (citing Prouse. 440 U.S. 648 
(1978)).

121. Id. at 488, 438 N.E.2d at 867, 453 N.Y.S.2d at 161. Although the court conceded that limits on 
police discretion are not controlling, it argued that the level of discretion is “a critical factor" in deter
mining the reasonableness of intrusive investigative procedures. Id.

122. Id. The court distinguished Brignoni-Ponce from John BB. on the basis of the random and 
discriminatory nature of the roving Border Patrol stops in Brignoni-Ponce. Id.

123. Id.
124. Id. at 488-89. 438 N.E.2d at 867, 453 N.Y.S.2d at 161. The court analogized the roving road

block stops of John BB. to the checkpoint detentions of Martinez-Fuerte in terms of the limitations on 
the discretion of police officers. Id.

Other courts have relied on the fact that detentions are nondiscretionary to justify checkpoint opera
tions without considering the subjective intrusiveness of the detentions. In United States v. Miller. 608 
F.2d 1089 (Sth Cir. 1979), the United States Court of Appeals for the Fifth Circuit merely noted that a 
routine license and registration checkpoint, at which all vehicles were stopped, was a "procedure appar
ently approved in Delaware v. Prouse." 608 F.2d at 1093. In State v. Coccomo, 177 N.J. Super. 575, 
427 A.2a 131 (1980), a New Jersey trial court concluded that the detention of every fifth vehicle at a 
DW1 roadblock satisfied Prouse because the stops did not involve the "unconstrained exercise of discre
tion.” Id. at 581, 427 A.2d at 134. In State v. Cline, Criminal No. 27,351, slip op. (Montgomery Co., 
Md. Cir. Ct. Apr 6, 1982) (copy on file at Georgetown Law JounraD). a Maryland trial court argued that 
police use of empirical data to select a DWI checkpoint location and the systematic detention of all 
vehicles satisfied Prouse and subsequent roadblock decisions. Id. at 3-4, 6.

125. See supra note 35 and accompanying text (discussing balancing test).
126 See Camara v. Municipal Court. 387 U.S. 523, 528 (1967) (basic purpose of fourth amendment 

to safeguard privacy and security of individuals against arbitrary invasions). See generally 3 W. 
LaFave. Search and Seizure § 10.8(b) (1978) (discussing problem of police subterfuge and arbitrari
ness in license checking procedures).

127. See Martinez-Fuerte. 428 U.S. at 558-59 (regularized checkpoint operations assure that stops 
duly authorized and in public interest and discourage field officers from making abusive and harassing 
stops). See also United States v. Maxwell, 565 F.2d 596. 598 (9th Cir. 1977) (lack of discretion inherent 
tn routine detention of vehicles not reassuring to motorist who is unaware of systematic plan). The 
appearance of regularity and lack of discretion assures motorists that they are not being singled out and 
should help reduce the intrusion caused by the seizure. See Martinez-Fuerte. 428 U.S. at 558-59.

The balancing test requires that courts weigh the state interest in an intru
sion against the privacy rights of the individual subjected to that intrusion.125 
The limited extent to which police officers exercise discretion in deciding 
which vehicles to stop safeguards the privacy rights of individual motorists 
against arbitrary invasions by government authorities.126 The appearance, as 
well as the actuality, of limited police discretion is important, however, be
cause the appearance of limited discretion affects the subjective intrusiveness 
of a roadblock seizure.127 The physical characteristics of a roadblock should 
make clear to the motorist that he is not being singled out by the police, thus 
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reducing the fright and annoyance occasioned by a stop. If courts do not con
sider subjective intrusiveness as well as the element of discretion, they may 
uphold many nonarbitrary intrusions that are in fact unreasonable under the 
fourth amendment.

The courts’ analyses in Prichard and John BB. considered only the discre
tion element. Prichard does not indicate whether the lack of police discretion 
served to limit the fear or annoyance of motorists detained at the checkpoint. 
Although the court described the seizure and subsequent search by the police 
officers,128 it failed to consider whether the physical circumstances surrounding 
the initial checkpoint stop minimized subjective intrusiveness. In John BB. 
there is no indication that the defendants realized that they were stopped pur
suant to a systematic detention plan. The nighttime detention of vehicles in a 
remote rural area129 may have been conducted systematically, but the subjec
tive intrusion in this setting is indistinguishable from that occasioned by roving 
patrol stops,130 which require articulable suspicion to justify the seizure.131

128. Prichard, 645 F.2d at 855-56.
129. John BB . 56 N.Y.2d al 486. 438 N.E.2d at 866, 453 N.Y.S.2d at 160. In State v. Coccomo. 177 

N J Super 575. 427 A.2d 131 (1980), police officers, stopping every fifth vehicle, seized the defendant’s 
automobile at 2:55 a.m. Id. at 579-80, 427 A.2d at 133. The lack of police discretion most likely did 
little to reduce the subjective intrusion on the defendant during this early morning detention when few 
vehicles were in the area.

Defense attorneys find it difficult to contest police adherence to a systematic detention plan when few 
vehicles pass the checkpoint and field officers fail to document traffic flow and vehicle stops. See Letter 
from Stuart B. Klepesch, attorney for the defendant in Coccomo, to author (Oct. 7, 1982) (copy on file 
at Georgetown Law Journal) [hereinafter Klepesch Letter], Without documentation of stops, police can 
exercise unbridled discretion when the traffic flow is light and the motorist is unable to perceive the 
pattern of detentions. Id.

130. This is suggested by the Supreme Court’s rejection in Brignoni-Ponce of the government’s argu
ment that roving patrol stops are reasonable anywhere within 100 miles of the border. 422 U.S. at 882- 
83. Although the Court did not consider the 100-mile limit as a curb on police discretion, it recognized 
that approval of the government’s position would subject any vehicle within a vast area to seizure Id. 
at 883.

The United States Court of Appeals for the Ninth Circuit recently indicated that limited police dis
cretion is irrelevant in a constitutional assessment of the subjective intrusiveness of a roving patrol 
seizure. United States v. Munoz, 701 F.2d 1293, 1301 (9th Cir. 1983). In Munoz an Oregon State Police 
game trooper, accompanied by a stale biologist, stopped all vehicles in an area of Mount Hood Na
tional Forest to check for wood-cutting permits, interview park visitors about their activities, and check 
for possible game violations. Id. at 1295. The Munoz court emphasized that under Prouse the consid
eration of the reasonableness of a roving patrol seizure requires careful inquiry into the subjective 
intrusiveness of the stop. Id. at 1297. The court concluded that the physical and psychological intru
sion caused by the stop in Munoz was indistinguishable from that occasioned by the random license 
and registration check invalidated in Prouse. Id. at 1300. The court noted that roving patrol stops that 
are imfiermissibly intrusive are unconstitutional “regardless of whether they are randomly or univer
sally applied.” Id. at 1301.

131. Brignoni-Ponce, 422 U.S. at 881.

C. POLICE DISCRETION AND PHYSICAL CHARACTERISTICS OF THE 
ROADBLOCK: LIMITING THE SUBJECTIVE INTRUSIVENESS OF A 

VEHICLE STOP

Some courts have read Prouse, in conjunction with the Border Patrol cases, 
to require a limitation on discretion during roadblock seizures as a means of 
reducing the subjective intrusion on the individual who is stopped. This ap
proach requires an analysis not only of police discretion, but of the physical 
characteristics of the roadblock that may affect the intrusiveness of a seizure.
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Courts reach results substantially different from the John BB. and Prichard 
decisions when they analyze the subjective intrusion on the motorist on the 
basis of both police discretion and the physical characteristics of the road
block. In State v. Hillesheim 132 the Iowa Supreme Court considered the valid
ity of roving roadblock stops similar to those discused in John BB. 133 In 
Hillesheim, local police officers, acting on their own initiative134 in response to 
a wave of vandalism,135 stopped all vehicles traveling after dark in a city park. 
Although the officers intended to stop all vehicles in the park, they were un
able to stop cars that passed them while they were in the process of conducting 
an investigatory stop.136

132. 291 N.W.2d 314 (Iowa 1980).
133 Both John BB. and Hillesheim involved the “roving roadblock" detentions of all vehicles in a 

given area in response to a local crime wave. See supra notes 116-19 and accompanying text (discuss
ing John BB.).

In Hillesheim police officers discovered marijuana during two investigatory stops on two different 
evenings. 291 N.W.2d at 315. In the first stop, police officers arrested two of the defendants and seized 
a marijuana pipe after the officers smelled marijuana emanating from the vehicle Id. In the second 
stop, police officers searched defendant Hillesheim's vehicle after the officers observed beer in the vehi
cle and found a vial of marijuana cigarettes on the floor of the car. Id. The trial court, relying on 
Prouse, denied the motions of the three defendants to suppress the evidence seized during the stops. Id. 
at 316. The Iowa Supreme Court consolidated the appeals of the three defendants because they each 
arose out of the same series of vehicle stops. Id. at 315.

134 Id. at 315. The officers made stops pursuant to an assistant chiefs "directive" after the first 
evening of stops. Id.

135. Id. The officers requested the driver's licenses of the detained motorists in order "to identify the 
driver, so that if there was some vandalism that had occurred that evening, we would at least have an 
idea of someone to question, to see if they had seen anything." Id.

136. Id.
137. Id. at 316 (citing Brown v. Texas, 443 U.S. 47, 50-51 (1979); Prouse, 440 U.S. at 653-54).
138 Hillesheim, 291 N.W.2d at 316.
139. Id. at 317.
140. Id. at 317-18.
141 Id. at 317. See supra note 60 (listing features of immigration checkpoint that lessen subjective 

intrusion of investigatory stops).
142. Hillesheim, 291 N.W.2d at 318.

The court initially stated that requiring reasonable safeguards on the exer
cise of police discretion protects the privacy and security of individuals against 
arbitrary invasions.137 In addition, the court noted that consideration of the 
reasonableness of the intrusion requires not only a review of police discretion 
but an examination of the “form, scope, nature, incidents, and effect” of a 
seizure.138 The constitutionality of the stop may then be assessed by balancing 
the degree of the intrusion against its promotion of legitmate government 
interests.139

The court reviewed the Supreme Court’s decisions in the Border Patrol cases 
and Prouse as a guide to determining the reasonableness of the roving road
block detentions.140 While noting that Martinez-Fuerte did not require individ
ualized suspicion to conduct checkpoint detentions, the Iowa Supreme Court 
emphasized that the Martinez-Fuerte Court upheld the stops because of the 
diminished subjective intrusion of a checkpoint stop.141 The court also argued 
that the Supreme Court’s dictum in Prouse, suggesting the use of roadblocks, 
was based on the Court’s observation that motorists are less frightened by 
checkpoint intrusions because they realize that other vehicles are being 
stopped and they observe signs of government authority.142 The court consid
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ered the importance of a permanent checkpoint location in limiting official 
discretion and providing advance warning to motorists, and noted that some 
courts had read Martinez-Fuerte to require a permanent checkpoint loca
tion.143 The court suggested, however, that the Supreme Court’s dictum in 
Prouse contemplated the use of temporary roadblocks.144

Against this background, the Iowa Supreme Court established four mini
mum criteria for a vehicle stop not based on individualized suspicion or 
consent:

(1) a checkpoint or roadblock location selected for its safety and visi
bility to oncoming motorists; (2) adequate advance warning signs, il
luminated at night, timely informing approaching motorists of the 
nature of the impending intrusion; (3) uniformed officers and official 
vehicles in sufficient quantity and visibility to “show . . . the police 
power of the community;” and (4) a predetermination by policy- 
making administrative officers of the roadblock location, time, and 
procedures to be employed, pursuant to carefully formulated stan
dards and neutral criteria.145

The court concluded that the physical characteristics of the roving roadblock 
stops of Hillesheim did not satisfy these fourth amendment requirements.146

143. Id. (citing United States v. Maxwell. 565 F.2d 596 (9th Cir. 1977); United States v. Vasquez- 
Guerrero, 554 F.2d 917 (9th Cir ), cert, denied, 434 U.S. 865 (1977); United States v. Sandoval-Ruano. 
436 F. Supp. 734 (S.D. Cal. 1977); State v. Olgaard. 248 N.W.2d 392 (S.D. 1976)). See infra notes 149- 
56 and accompanying text (discussing permanent/temporary dichotomy and warrant requirement).

144. Hillesheim, 291 N.W.2d at 318.
145. Id.
146. Id. at 318-19. The court emphasized that the “checkpoint" was haphazardly located, the of

ficers used only flashing vehicle lights to stop motorists, and there was no pattern of systematic traffic 
detention Id. The court also found that the government’s interest in conducting the stops in Hil
lesheim was less compelling than the government interest advanced for immigration and license checks. 
Id. at 319.

Other courts have considered the effect of limited discretion in reducing the subjective intrusion on 
detained motorists. In its recent decision in Commonwealth v. McGeoghegan. 389 Mass. 137 (1983). 
the Massachusetts Supreme Judicial Court held that the failure of field officers at a DW1 roadblock to 
seize vehicles according to a neutral plan of detention, in conjunction with inadequate physical charac
teristics of the roadblock such as poor lighting, unsafe conditions, and long delays, rendered the road
block unconstitutional because of its "unreasonable intrusion on . . . personal security." Id. at 143. 
144-45 Although the court did not establish specific guidelines for future roadblocks, it did indicate 
that "it appears that the selection of motor vehicles must not be arbitrary, safety must be assured, 
motorists’ inconvenience must be minimized, and assurance must be given that the procedure is being 
conducted pursuant to a plan devised by law enforcement supervisory personnel." Id. at 143.

In State v. Shankle, 58 Or. App. 134. 647 P.2d 959 (1982), the Oregon Court of Appeals upheld 
vehicle seizures at a temporary license and registration checkpoint. Id. at 139, 647 P.2d at 962 The 
court considered the state interest in the seizures, the intrusiveness of the seizures, the efficiency of the 
stops, and the degree of discretion vested in field officers. Id. at 137, 647 P.2d at 961. The court 
reasoned that motorists are not frightened or annoyed by roadblock stops because they perceive the 
conduct of a systematic checkpoint and because police officers immediately inform detained motorists 
of the purpose of the seizure. Id. at 139, 647 P.2d at 962. The court upheld the roadblock stops because 
of the lessened subjective intrusiveness of the seizures, the limited exercise of police discretion, and the 
effectiveness of roadblocks in upholding the undisputed stale interest in highway safety. Id at 138-39, 
647 P.2d at 961-62. See also State v. Tourtillott, 289 Or. 835, 848, 618 P.2d 423, 430 (psychological and 
physical intrusion occasioned by vehicle stop at game checkpoint minimized because all vehicles 
slowed or stopped at checkpoint), cert, denied, 451 U.S. 987 (1980).

Some courts, although not relating the effect of motorists’ perceptions of limited discretion to the 
subjective intrusiveness of the stop, have examined the physical characteristics of roadblock stops as an 
indication of intrusiveness. See State v. Cline, Criminal No. 27,351, slip op. at 4-5 (Montgomery Co.,
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The Hillsheim approach ensures that courts assess police discretion and the 
physical characteristics of a roadblock not in a vacuum, but in light of the 
subjective intrusion on detained motorists. Review of the physical aspects of 
the roadblock seizure as they affect individual motorists—the “form, scope, 
nature, incidents, and effect” of the seizure—is necessary so that the intrusive
ness of the stop is not overlooked in the analysis of degree of police discretion. 
Physical features of the roadblock operation, such as the nature of the check
point location, the length of the initial intrusion, and the manner in which 
police officers conduct vehicle detentions, must be considered if courts are to 
determine the reasonableness of the subjective intrusion occasioned by the 
roadblock seizure.* 147

Md. Cir. Ct. Apr. 6, 1982) (copy on file at Georgetown Law Journal) (DWI roadblock consists of patrol 
cars with flashing emergency fights and presence of uniformed officers wearing reflective vests); State v. 
Coccomo, 177 N.J. Super. 575, 585, 427 A 2d 131, 135 (1980) (flares, street lights, uniformed police 
officers, and official police vehicles promote safety and reduce anxiety on part of motorists).

In Garrett v. Goodwin. No. LR-C-82-385, 32 Crim. L. Rep. (BNA) 2547 (E.D. Ark. Feb. 28. 1983), 
the Arkansas State Police, although not admitting any fourth amendment violations, submitted to a 
consent decree concerning the conduct of license and registration roadblocks. Although the decree was 
not posed in terms of fourth amendment requirements, the police statement governing the conduct of 
roadblocks did regulate the physical characteristics of future stops. See id. at 2547-48 (roadblocks to be 
staffed by uniformed personnel, nonuniformed personnel to be kept at a minimum, drug-detecting dogs 
not to be present in immediate area of roadblock until the officers have probable cause, and motorists 
not to be requested to exit vehicles without justification).

147. See Ortiz, 422 U.S. at 894-95 (visible signs of police authority limit subjective intrusion of road
block stop).

148. 428 U.S. at 566.
149. After Martinez-Fuerte, the United States Court of Appeals for the Ninth Circuit emphasized the 

distinction between permanent and temporary checkpoints in assessing the validity of immigration 
checkpoint stops. Compare United States v. Maxwell, 565 F.2d 596, 598 (9th Cir. 1977) (stop of motor
ist at temporary immigration checkpoint unreasonable fourth amendment seizure) with United States v. 
Vasquez-Guerrero, 554 F.2d 917, 920 (9th Cir.) (stop of motorist at reasonably located permanent im
migration checkpoint reasonable), cert, denied, 434 U.S. 865 (1977). See also United States v. Sando
val-Ruano. 436 F. Supp. 734, 739 (S.D. Cal. 1977) (dictum) (vehicle stop at immigration checkpoint 
periodically established at discretion of field agents unreasonable under fourth amendment).

150. 248 N.W.2d 392 (S.D. 1976).
151. Id. at 395. The checkpoint in Olgaard consisted of several patrol cars with flashing lights and a 

large stop sign. Id. at 393. The officers stopped all vehicles passing in both directions. A police officer 
stopped the defendants' vehicle at 10 p.m. and detected the odor of beer coming from the vehicle. 
Further investigation revealed the presence of marijuana. Id.

152. Id. at 395.

D. THE WARRANT REQUIREMENT AND TEMPORARY ROADBLOCKS

The Supreme Court in Martinez-Fuerte held that a warrant is not necessary 
to conduct systematic stops at a permanent checkpoint.148 This section will 
consider whether the fourth amendment requires a warrant when the police 
use a temporary rather than a permanent roadblock.

Some courts, in reliance on Martinez-Fuerte, have considered the temporary 
nature of the checkpoint a critical factor in invalidating roadblock stops lack
ing individualized suspicion.149 150 In State v. OlgaarcF™ the South Dakota 
Supreme Court held that a judicial warrant may substitute for individualized 
suspicion in the operation of a temporary DWI checkpoint.151 The court, how
ever, held unconstitutional the temporary roadblock in Olgaard because the 
officers failed to obtain a warrant.152 The Olgaard court began by reasoning 
that it was the permanent location of the checkpoint in Martinez-Fuerte that 
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persuaded the Supreme Court to allow the checkpoint stops without individu
alized suspicion.153 The court argued that because motorists could not be 
aware of the existence of temporary checkpoint operations, stops at such road
blocks would necessarily surprise unsuspecting motorists.154 The court also 
noted that the record failed to indicate any limits on police discretion in select
ing the roadblock location.155 Because discretion and subjective intrusiveness 
were limited neither by the permanent location of the checkpoint nor by prior 
judicial authorization, the Olgaard court declared the checkpoint stop 
unconstitutional.156

153. Id. at 394.
154. Id.
155. Id.
156. Id. at 395.
157. See Martinez-Fuerte, 428 U.S. at 565-66 (rejecting warrant requirement for permanent 

checkpoints).
158. See supra notes 63-66 and accompanying text (discussing Martinez-Fuerte Court’s rejection of 

warrant requirement for permanent checkpoints).
159. Cf. Martinez-Fuerte, 428 U.S. at 559 (permanent checkpoints have minimal impact on legiti

mate traffic).
160. Cf. id. (permanent checkpoints constructed to maximize display of legitimate state authority).
161. Cf. id. (permanent checkpoint location established by high level officials).

Although the court reached the proper result in Olgaard, it failed to articu
late the criteria a magistrate should consider in a temporary roadblock warrant 
procedure. Any formulation of such criteria must begin with the Supreme 
Court’s rationale for rejecting a warrant requirement for permanent check
point operations.157 The Court in Martinez-Fuerte identified factors that mili
tate against a warrant requirement for permanent checkpoints.158 These 
factors may also be present in temporary checkpoint stops. For example, the 
temporary checkpoint intrusion on law-abiding traffic may be as minor as that 
occasioned by a permanent checkpoint stop.159 Officers at a temporary check
point also may be surrounded by the visible signs of state authority that will 
minimize the motorists’ fear and apprehension.160 Administrative officials may 
select the temporary checkpoint location as a check on police discretion.161 
These factors are not inherent in a temporary roadblock, however, as they are 
in a permanent checkpoint. Consequently, an independent magistrate should 
evaluate these criteria before issuing a warrant. By relying on the temporary/ 
permanent dichotomy, the Olgaard court failed to consider the more funda
mental issue of whether the checkpoint stop was reasonable in light of the 
factors considered in Martinez-Fuerte. Thus, while the Olgaard court suggests 
the correct result, simple reliance on judicial approval alone, without an exam
ination of the relevant criteria, might prove to be a meaningless safeguard. 
Nevertheless, a temporary roadblock procedure that combines the Martinez- 
Fuerte considerations with the added safeguard of prior judicial approval 
should withstand fourth amendment scrutiny.

E. THE ADDED INTRUSIVENESS OF AN EXTENDED ROADBLOCK 
INVESTIGATION

The intrusiveness of a DWI roadblock may extend in certain cases beyond 
the initial stop, involving referral to a secondary inspection area and perform
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ance of field sobriety tests.162 In Martinez-Fuerte the Supreme Court stated 
that Border Patrol officers did not need any particularized suspicion for refer
ring some of the vehicles stopped at the immigration checkpoint to a secondary 
inspection area for routine questioning.163 The intrusion remained sufficiently 
minimal whether the questioning occurred at the point of the stop or at an
other location.164 The Court, however, emphasized that any further detention 
must be based on consent or probable cause.165 Thus the question remains 
whether the police may justify the conduct of sobriety tests on the same basis 
as the initial stop or whether they must possess some additional quantum of 
individualized suspicion.

162. See supra notes 30-32 and accompanying text (discussing extended detention of motorists at 
secondary inspection area for DWI investigation).

163 Martinez-Fuerte, 428 U.S. at 563-64. The Court noted that even referrals to secondary inspec
tion areas made largely on the basis of apparent Mexican ancestry are permissible under the fourth 
amendment. Id.

164. Id.
165. Id. at 567.
166. 177 N.J. Super. 575, 427 A.2d 131 (1980).
167. See id. at 580-81, 427 A.2d at 133-35.
168. Id. at 579-80, 427 A.2d at 133.
169. Id.
170. Id.
171. Id.
172. Id The defendant was unable to recite the alphabet and walk heel-to-toe. Id.
173. Id.
174. Id. at 581, 427 A.2d at 134-35. The court also noted that the physical characteristics of the 

roadblock served to minimize inconvenience and anxiety; in fact, the court described the roadblock as a 
minimal intrusion. Id.

175. Id. at 579-80, 427 A.2d at 133.
176. Id. at 580 n.5, 427 A.2d at 133 n.5.

In State v. Coccomo166 a New Jersey trial court considered police techniques 
following the initial stop at a DWI roadblock but did not directly address the 
issue of what fourth amendment standards govern that conduct.167 In Coc
como police officers directed every fifth vehicle to a parking lot adjacent to the 
roadway for a license and insurance identification check.168 In the course of 
this inquiry, an officer noticed that the defendant’s eyes were bloodshot and 
that he had an odor of alcohol on his breath.169 While stepping out of his 
vehicle at the officer’s direction, the defendant appeared unsteady and grasped 
the car roof for support.170 In response to a question by the officer, the defend
ant admitted that he had been drinking.171 The defendant’s subsequent failure 
of two roadside sobriety tests172 resulted in his arrest.173

The Coccomo court held that the DWI roadblock satisfied the standards of 
Prouse because the initial seizure of every fifth vehicle did not involve an “un
constrained excercise of discretion.”174 Despite its detailed description of the 
DWI detention, however, the court did not indicate what objective standards 
justified the police in directing the defendant to leave his vehicle and submit to 
roadside sobriety tests.175 With respect to the DWI investigation itself, the 
court noted only that the police officer had probable cause to arrest the defend
ant after he failed the two roadside sobriety tests.176 Thus the court’s inquiry 
focused exclusively on the beginning and the end of the defendant’s detention 
at the roadblock. The court failed to consider what standards should govern 
police conduct between the time of the initial stop and the defendant's arrest.
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In State v. C'ltne^1 a Maryland trial court examined the extended detention 
of a motorist at a DWI roadblock.178 In Cline local police officers stopped the 
defendant's vehicle at a DWI roadblock.179 An officer observed that the de
fendant’s pupils appeared to be constricted and that the defendant had diffi
culty in retrieving the license from his billfold.180 The defendant was arrested 
after he submitted to a roadside sobriety test.181 A pat-down search incident to 
the arrest yielded a controlled substance.182

185. Id. The officer will examine the motorist’s eyes and face, and detect any odor of alcohol. Id.
186. Id.
187. Id.
188. M'artinez-Fuerte, 428 U.S. at 563. Immigration officials questioned the occupants of the vehicle 

regarding citizenship status and requested citizenship documentation. Id. at 558, 564.
189. See supra notes 29-32 and accompanying text (discussing extended detention at DWI 

checkpoints).
190. See Ortiz, 422 U.S. at 895 (greater regularity attending seizures does not mitigate invasion of 

privacy entailed in search).
191. Cline, slip op. at 5.

As in Coccomo, the Cline court focused primarily on the legality of the ini
tial stop. The court held that police reliance on empirical data to select the 
checkpoint location and the systematic detention of all vehicles minimized dis
cretion in a manner that satisfied Prouse,183 Although the Cline court did not 
establish any objective criteria for extended detentions, the court did note with 
favor the objective standards used by the officers to justify increasing levels of 
intrusiveness.184 The court stated that field officers first observe a motorist as 
they advise the detained motorist of the purpose of the stop.185 If the officer 
has reason to question the motorist’s sobriety, he requests the production of a 
driver’s license to determine the driver’s dexterity.186 After these intital steps, 
the officer will direct the motorist to a secondary detention area to perform 
roadside sobriety tests only if the officer has a reason to believe that the opera
tor may be intoxicated.187

In Martinez-Fuerte the Supreme Court allowed referral to secondary inspec
tion areas at immigration checkpoints without individualized suspicion be
cause the Court determined that these extended detentions were only 
minimally intrusive.188 The DWI extended detention, however, is much more 
intrusive. Field officers may order motorists to leave their vehicles and submit 
to roadside sobriety tests or a chemical analysis of blood alcohol content.189 
Those factors that render the intital seizure reasonable do not lessen the sub
jective intrusiveness of the extended DWI investigation.190 Cline suggests the 
proper framework for considering standards for extended DWI detentions. In 
Cline, police officers conducted increasingly intrusive levels of the DWI 
seizure as their suspicion of an individual motorist increased.191 This proce
dure is consistent with the Border Patrol cases that require an individualized

177. Criminal No. 27,351, slip op. (Montgomery Co., Md. Cir. Ct. Apr. 6, 1982) (copy on file at 
Georgetown Law Journal). 

Id. at 2, 5.
Id. at 1-2.
Id. at 2.
Id.
Id.
Id. at 3-4, 6.
Id. at 5.
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basis for the detention when it extends beyond a routine check.192 Courts 
should require proof of individualized suspicion when motorists are subjected 
to the increasingly substantial intrusion occasioned by extended DW1 investi
gative procedures.

192. Martinez-Fuerte, 428 U.S at 567; Brignoni-Ponce, 422 U.S. at 882.
193. See Martinez-Fuerte, 428 U.S. at 558-59 (regular checkpoint operations reduce subjective intru

sion on detained motorists and leave less room for arbitrary and discretionary enforcement activity). 
See also id. at 653-54 (prevention of arbitrary intrusions necessary to safeguard privacy right).

194. See Prouse. 440 U.S. at 663 (stop of all vehicles approaching roadblock limits unconstrained 
exercise of police discretion); id. at 664 (Blackmun, J., with Powell. J , concurring) (detention of every 
10th vehicle not purely random stop); State v. Coccomo, 177 N.J. Super. 575, 583. 427 A.2d 131, 135 
(1980) (detention of every fifth car for DWI investigation is neutral seizure involving no police 
discretion).

195. For example, a roving patrol stop arguably lacks discretionary problems if all vehicles in a 
given locale are detained. Yet. roving patrol stops may present problems because of the subjective 
intrusion on the motorist. See Prouse, 440 U.S. at 657 (subjective intrusion of roving patrol stop arises 
out of direction to moving automobile to pull over to side of highway by unsettling show of authority).

196. See Oritz, 422 U.S. at 894-95 (motorists less annoyed or frightened by intrusion when they 
observe detention of other vehicles); United States v. Maxwell. 565 F.2d 596, 598 (9th Cir. 1977) (rou
tine vehicle detention of little comfort to motorist who knows nothing of systematic plan because of 
light traffic on highway).

197. See supra note 196.

IV. Suggested Approach to the DWI Roadblock Investigatory 
Stop

The preceding section illustrates the conflicting and incomplete judicial 
treatment of DWI roadblock detentions and suggests the appropriate resolu
tion of the issue. Drawing on Prouse and the Border Patrol cases, this note will 
now develop a procedure for DWI roadblock investigations that satisfies 
fourth amendment concerns while promoting legitimate law enforcement 
efforts,

a. the element of discretion

The reasonableness of the DWI roadblock seizure depends in part on the 
limitation of police discretion. Minimizing the discretion of the police should 
serve the dual purposes of preventing arbitrary and harassing seizures and re
ducing the subjective intrusion on detained motorists.193 Almost any detention 
plan embodying neutral criteria can prevent arbitrary intrusions.194 Not all 
neutral methods of detention, however, similarly reduce the subjective intru
sion on detained motorists.195 Nondiscretionary roadblock procedures will 
only reduce the subjective intrusiveness of a detention if the motorist can per
ceive the pattern of systematic detentions.196 When motorists do not realize 
that they have been stopped as part of a routine checkpoint operation, the 
anxiety and annoyance caused by the intrusion may not be justified without 
some basis of individualized suspicion.197

In order to keep discretion as well as subjective intrusiveness at a minimum, 
vehicle selection methods must be designed to accomodate varying traffic 
flows. All detentions should occur at a fixed location because widely-spaced 
detentions contribute to a motorist’s anxiety by preventing him from realizing 
that officers are stopping all traffic pursuant to a neutral plan. Field officers 
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should stop all vehicles passing through the checkpoint area when traffic flow 
is light because the detention of motorists at intervals may give the impression 
of selective enforcement. When traffic flow is heavy, field officers should stop 
motorists at regular intervals.198 The impression of discretionary enforcement 
can be avoided by minimizing the interval between vehicle detentions.199 In 
addition, field officers should document traffic flow and vehicle stops to ensure 
adherence to established guidelines.200

198. Lengthy delays of motorists stranded in a congested roadblock may be among the most signifi
cant intrusions occasioned by a DWI roadblock. See Commonwealth v. McGeoghegan, Nos. 416. 417, 
418, slip op. at 6, 8 (Chelsea. Mass. Dist. Ct. Jan. 19, 1982) (copy on file at Georgetown Law Journal) 
(vehicle back-up of two-thirds of a mile at DWI checkpoint detained motorists for an hour or more), 
aff'd. 389 Mass. 137 (1983). See also Martinez-Fuerte, 428 U.S. at 560 (selective referrals may reduce 
intrusion on public as a whole).

199. See Proposed Act Relating to Intoxication Control Roadblocks, Rhode Island General Assem
bly, at 4 (Jan. Session 1983) (copy on file at Georgetown Law Journal) (detention of vehicles at road
block not to be less frequent than every 10th vehicle).

200. See State v. Coccomo, 177 N.J. Super. 575, 580 n.3, 427 A.2d 131, 133 n.3 (1980) (field officers 
should log stops to avoid charges of discretionary detention and enforcement); Klepesch Letter, supra 
note 129 (without documentation of vehicle stops, police discretion may go undetected when vehicle 
flow is light); Special Order No. 01-82-399, Maryland State Police, at 2 (Dec. 6, 1982) (copy on file at 
Georgetown Law Journal) (record to be maintained at each checkpoint of traffic volume passing 
through checkpoint).

201. Prouse. 440 U.S. at 657; Ortiz, 422 U.S. at 894-95.
202. See Martinez-Fuerte, 428 U.S. at 558-59 (suggesting that stationary nature of roadblock reduces 

potential for discretionary detention and serves to minimize intrusiveness of stop); supra notes 79-82 
and accompanying text (discussing distinction between stops made by roving patrols in Brignoni-Ponce 
and stops at permanent checkpoint in Martinez-Fuerte).

203. See Hillesheim, 291 N.W.2d at 318 (fourth amendment requires checkpoint location selected for 
safety and visibility to oncoming motorists); Commonwealth v. McGeoghegan, Nos. 416, 417. 418, slip 
op. at 7 (Chelsea, Mass. Dist. Ct. Jan. 19, 1982) (copy on file at Georgetown Law Journal) (roadblock 
location lacked safety necessary for oncoming motorists), affd, 389 Mass. 137 (1983). Because traffic 
safety is the compelling state interest that justifies the conduct of DWI roadblocks, it would be ironic if 
DWI stops led to an increase in traffic accidents because of unsafe roadblock locations. See NHTSA 
Issue Paper, supra note 16, at 21 (DWI checkpoints should not create greater traffic hazard than drunk 
driving they are trying to curtail).

204. State statutes that govern the conduct of checkpoint operations recognize the importance of 
advance warning as a safety measure. See, e.g., Mont. Code Ann. § 46-5-503 (1981) (advance warn
ing of motorist for protection of traveling public); S.D. Codified Laws Ann. § 32-33-12 (1976) (same); 
Wyo. Stat. § 7-17-103 (1977) (same). See also Commonwealth v. McGeoghegan, 389 Mass. 137, 143 
(1983) (although advance warning by roadsign not constitutional necessity, advance publication of date 
of intended roadblock desirable method of reducing surprise, fear, and inconvenience).

B. PHYSICAL CHARACTERISTICS

The physical characteristics of a DW1 roadblock have an important impact 
on the subjective response of the motorist. The visible signs of state authority 
at a roadblock, such as uniformed officers and official vehicles, reduce the de
tained motorist’s fright and anxiety by demonstrating that the stop is duly au
thorized.201 DWI roadblocks should be stationary and officers should conduct 
stops only at times and locations selected to minimize the concern and annoy
ance of the motorist.202 In addition, the location of a DWI roadblock must be 
chosen to ensure the safety of approaching traffic.203

Roadblock signs should give advance warning to improve safety and to no
tify unsuspecting motorists of the impending intrusion.204 Nighttime opera
tions must be sufficiently illuminated with floodlights so that the signs of state 
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authority are clearly visible.205 Finally, time limits on the average length of 
detention are necessary to minimize the annoyance of checkpoint stops206 and 
to ensure that checkpoint operations are conducted solely for the purpose of 
DW1 investigation. Because the initial inquiries at a DWI checkpoint require 
only a few moments,207 a longer detention results in a heightened intrusion 
without any additional benefits in DWI enforcement.

205. Compare State v. Coccomo, 177 NJ. Super. 575, 583. 427 A.2d 131, 135 (1980) (illumination of 
checkpoint site by streetlight and flares promotes safety and reduces anxiety on part of motorists) with 
Commonwealth v. McGeoghegan, Nos. 416, 417, 418, slip op. at 6-8 (Chelsea, Mass. Dist. Ct. Jan. 19. 
1982) (inadequately illuminated nighttime checkpoint contributes to anxiety of detained motorist and 
increases danger), aff’d, 389 Mass. 137 (1983).

206. See supra note 198 (lengthy delay may be a significant intrusion caused by roadblock 
operations).

207. State v. Cline. Criminal No. 27,351, slip op. at 5 (Montgomery Co.. Md. Cir. Ct. Apr. 6, 1982) 
(copy on file at Georgetown Law Journal}, see Proposed Act Relating to Intoxication Control Road
blocks, Rhode Island General Assembly, at 5 (Jan. Session 1983) (copy on file at Georgetown Law 
Journal) (maximum delay of each vehicle at DWI checkpoint shall extend no more than two minutes).

208. See Martinez-Fuerte, 428 U.S at 566 (permanent immigration checkpoint stops need not be 
authorized by warrant).

209. See State v Hillesheim, 291 N.W.2d 314, 318 (Iowa 1980) (fourth amendment requires selection 
of location and time of checkpoint operations by administrative officials at policymaking level); Com
monwealth v. McGeoghegan, 389 Mass. 137, 143 (1983) (DWI checkpoint procedures must be con
ducted pursuant to plan devised by law enforcement supervisory personnel). See also Olgaard, 248 
N.W.2d at 394-95 (fact that administrative officials did not select location contributed to finding of 
unconstitutional intrusion).

210. See Martinez-Fuerte, 428 U.S. at 559 (administrative officials responsible for making overall 
decisions regarding most effective resource allocation).

211. In Swift v. State, 131 Ga. App. 231, 206 S.E.2d 51. rev'd, 232 Ga. 535. 207 S.E.2d 459 (1974), 
police officers and administrative officials established a license and registration roadblock at the en
trance to a rock festival. Id. at 233, 206 S.E.2d at 52-53. Although the Georgia Supreme Court upheld 
the validity of the roadblock under the police powers of the state. Swift v. State. 232 Ga. 535. 535-36, 
207 S.E.2d 459, 460-61 (1974), the facts suggest that the roadblock at issue in Swift impermissibly 
discriminated against young people as a class by virtue of its location. See Swift. 131 Ga. App. at 236, 
206 S.E.2d at 54 (license checkpoint was device for discovery of illegal drugs within plain view in 
passenger compartments of vehicles entering festival) Police regulations governing the conduct of 
checkpoint operations in another state indicate that roadblock locations may not be used to discrimi
nate against certain classes of motorists. See Nebraska Memorandum, supra note 23, at 2 (roadblock 
must not be located where it will arbitrarily burden particular class of motorists).

C. THE WARRANT REQUIREMENT

A judicial warrant should be obtained prior to operating a temporary DWI 
roadblock. Although permanent checkpoints may be operated without prior 
judicial approval,208 DWI roadblocks, because of their temporary nature, are 
more susceptible to discretionary manipulation. Recognizing that the location 
of DWI roadblocks presents a potential problem of abuse of discretion, some 
courts have required that responsible administrative officials, rather than field 
officers, determine the location of DWI roadblocks.209 Administrative over
sight, however, does not provide the same assurances in the context of tempo
rary roadblocks as it does in a permanent checkpoint.

Administrative officials are unlikely to abuse their discretion in locating a 
permanent checkpoint because of the need to effectively allocate limited en
forcement resources.210 Nevertheless, because temporary checkpoint opera
tions can be conducted at a much lower cost there is a risk that they may be 
established for reasons other than legitimate law enforcement.211 A warrant 
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requirement for DW1 roadblocks would prevent abuses in the location of tem
porary checkpoints without limiting the ability of the police to conduct effec
tive roadblocks.212

212. Prior judicial scrutiny not only limits police discretion but ensures police adherence to constitu
tional requirements at the outset of a DWI roadblock program. See NHTSA Issue Paper, supra note 
16, at 20-21 (judges can indicate proper conduct of DWI checkpoint operations when approached prior 
to initiation of roadblock program).

213. See State v. Hillesheim, 291 N.W.2d 314, 318 (Iowa 1980) (checkpoint location must limit sub
jective intrusiveness of roadblock seizures).

214. See supra notes 87-105 and accompanying text (discussing qualification of DWI roadblocks as a 
valid law enforcement technique under the balancing analysis).

215. See Brignoni-Ponce, 422 U.S. at 881 (stop and inquiry must be reasonably related in scope to 
justification for initiation) (quoting Terry v. Ohio, 392 U.S. 1, 29 (1968)).

216. See supra notes 30-32 and accompanying text (discussing extended detention of motorists in 
secondary inspection areas).

217. See Martinez-Fuerte, 428 U.S. at 558 (investigation at immigration checkpoint only involves 
brief questioning and request for citizenship documentation). Although it is reasonable under the 
fourth amendment for a police officer to order a driver out of his vehicle once the vehicle has been 
lawfully detained for a traffic violation, such detentions require that the officer have articulable suspi
cion for the initial stop. Pennsylvania v. Mims, 434 U.S. 106, 111 n.6 (1977). Mims does not justify 
selective referrals at DWI checkpoints because motorists seized at roadblocks are detained without any 
individualized basis for the stop. Martinez-Fuerte, 428 U.S. at 562; Prouse, 440 U.S. at 661. Most DWI 
statutes do not require that a motorist submit to a breath, blood, or urine test to determine blood 
alcohol content until after the motorist has been arrested for a traffic violation involving the use of 
alcohol. See, e.g., Cal. Veh. Code § 13353(a) (West 1971 & Supp. 1982) (implied consent to chemical 
tests for blood alcohol content analysis when motorist arrested for violation and officer has reasonable 
grounds to believe motorist intoxicated); D.C. Code Ann. § 40-502(a) (1981) (same); Tex. Stat. Ann. 
art. 6701/-5 (Vernon 1977) (implied consent to chemical breath test for blood alcohol content analysis 
when motorist arrested for any offense committed while driving under influence of alcohol).

218. Cf. Ortiz, 422 U.S. at 895 (greater regularity of vehicle stops does not mitigate invasion of 
privacy of vehicle search).

219. See Schmerber v. California, 384 U.S. 757, 770-71 (1966) (delay in search risks disappearance of 
DWI evidence).

Judges should assess potential roadblock sites not only to avoid discrimina
tory effects but also to ensure that the checkpoint site minimizes fright or con
cern on the part of detained motorists.213 To qualify a roadblock as a 
reasonable law enforcement technique under the balancing analysis, a magis
trate should authorize the conduct of a checkpoint at a certain time and place 
based on empirical data justifying such DWI checkpoint operations.214

D. FIELD PROCEDURES FOR EXTENDED INTRUSIONS

The DWI roadblock must be carefully tailored so that the intrusion on indi
vidual rights occasioned by the stop does not exceed the justification for the 
stop—the deterrence and apprehension of drunk drivers.215 The apprehension 
of drunk drivers, however, usually requires an extended DWI investigation 
involving an intrusive battery of tests.216 This intrusion goes far beyond the 
brief questioning of motorists at immigration checkpoints, which requires no 
individualized suspicion.217

Features of the checkpoint stop that reduce the subjective intrusion of the 
initial seizure do not mitigate the intrusiveness of subsequent investigatory 
techniques.218 Requiring a search warrant prior to conducting extended deten
tions would threaten the destruction of evidence because of the time necessary 
to seek out a magistrate and secure the warrant.219 Even a probable cause re
quirement in the initial phases of the extended DWI detention might prevent 
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the apprehension of all but the most obviously intoxicated motorists.220 At a 
minimum, however, the officer should have an articulable suspicion that the 
motorist is intoxicated before detaining the motorist for an extended DWI in
vestigation. Field officers can formulate this suspicion from their initial obser
vation of motorists at a DWI checkpoint.221 This requirement satisfies the state 
interest in apprehending drunk drivers, yet minimizes the intrusion by control
ling police discretion. The most intrusive sobriety tests, such as chemical anal
ysis of blood alcohol content, should require the police to satisfy a probable 
cause standard.222

220. Probable cause to believe that an individual is under the influence of alcohol might only be 
established once the individual has failed a roadside sobriety test. See State v. Coccomo, 177 N.J. 
Super. 575, 580 & n.5, 427 A.2d 131, 133 & n.5 (1980) (officer had probable cause to believe defendant 
intoxicated after defendant admitted to consumption of alcoholic beverages and failed two roadside 
sobriety tests).

221. See supra notes 28-30 and accompanying text (discussing selective referral by field officers based 
on observations of motorists while still in vehicles).

222. See Schmerber v. California, 384 U.S. 757, 769-70 (1966) (fourth amendment prohibits bodily 
intrusions on mere chance that desired evidence might be obtained; probable cause is sufficient showing 
to order blood alochol test); Memorandum No. 03-82-008-10P, from James J. Doyle, 111, Maryland 
Assistant Attorney General, to Lt. Col. J.G. Lough. Maryland State Police (Apr. 28. 1982), at 1 (copy 
on file at Georgetown Law Journal) (trooper must have probable cause that driver detained at check
point intoxicated before requesting motorist to submit to breath test).

Conclusion

The DWI roadblock is an effective law enforcement tool for preventing the 
destruction of life and property on the highways by drunk drivers. The fourth 
amendment requires that the seizure and possible search of motorists at DWI 
roadblocks be reasonable. DWI checkpoint operations limited by specific safe
guards minimizing the intrusion on detained motorists may satisfy the reason
ableness requirements of the fourth amendment. Police discretion during 
checkpoint operations must be limited in order to minimize subjective intru
siveness. The physical circumstances surrounding roadblock stops should also 
serve to dispel the fear of motorists detained at a sobriety checkpoint. A war
rant requirement prevents the arbitrary location of DWI checkpoints and 
guarantees that checkpoint procedures will minimize the subjective intrusive
ness of stops. Because the extended DWI investigation exceeds the brief and 
routine detention justified by regular checkpoint operations, field officers must 
have reasonable suspicion to subject a detained motorist to an extended inves
tigation. Allowing the use of the DWI roadblock while properly regulating the 
scope of its intrusion strikes the proper balance between DWI enforcement 
and the protection of fourth amendment liberties.

Richard A. Iff't
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lation of new legislation ... to unconventional (and controversial) proposals 
for approaches to crime and the criminal.

Here’s what you’ll receive every week with The CRIMINAL LAW 
REPORTER:
• a crisply written review and analysis of the latest criminal law 

developments
• Supreme Court proceedings, arguments, actions, and filings
• decisions and proceedings of federal courts of appeals, and district courts

— as well as the principal courts of all the states
• a roundup of notable actions in Congress and state legislatures
• digests of reports and recommendations of commissions, associations, 

committees, the bar, and the press
• full text of all opinions of the U.S. Supreme Court in criminal cases, and 

of significant federal legislation
• cumulative indexes every six weeks — and a final index for the six-month 

period covered by the Reporter volume
You get all that and a whole lot more (along with a sturdy filing and reference 
binder) when you get The CRIMINAL LAW REPORTER.

For additional information and subscription rates, please contact:

THE BUREAU OF NATIONAL AFFAIRS, INC.
1231 25th Street, N.W., Washington, D.C. 20037
Telephone: 202-452-4500


