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THE THOMAS F. RYAN LECTURE*

• Delivered October 13, 1983, at the Georgetown University Law Center. The Thomas F. Ryan 
Lecture was established at the Georgetown University Law Center by Hugh A. Grant in memory of 
Thomas F. Ryan, a Georgetown University alumnus.

*• Circuit Judge, United States Court of Appeals for the First Circuit.
1. 103 S. Ct. 2764 (1983).
2. N.Y. Times, June 24, 1983, at 1, col. 4; Wash. Post, June 24, 1983, at 1, col. I; see Chadha, 103 S. 

Ct. at 2792-93 (White, J., dissenting); id. at 2788 (Powell. J., concurring).
3. See Chadha, 103 S. Ct. at 2811-16 (appendix to opinion of White. J., dissenting) (listing examples 

of current statutes containing legislative veto provisions).
4. There are also various, more exotic arrangements. Many statutes condition executive actions not 

on the absence of a legislative veto, but on affirmative endorsement by a congressional resolution. See, 
e.g., Trade Expansion Act of 1962, 19 U.S.C. § 1981(a)(2)(B) (1976); Energy Conservation and Produc
tion Act, 42 U.S.C. § 6834(c) (1976) (specific section repealed by Omnibus Budget Reconciliation Act of 
1981, Pub. L. No. 97-35, § 1041(b), 95 Stat. 357, 621 (codified at 42 U.S.C. §6834 (1976 & Supp. V 
1981))). Several statutes employ what has been labelled the “one and one-half House veto.” which 
gives one House the power to veto an executive action unless the other House affirmatively supports the 
executive. See, e.g.. Comprehensive Environmental Response, Compensation, and Liability Act of 
1980, 42 U.S.C. § 9655(a)-(d) (1976 & Supp. V 1981); Omnibus Budget Reconciliation Act of 1981, 15 
U.S.C. § 1276(a)-(d) (1982).

The Legislative Veto After Chadha

Stephen Breyer**

The Supreme Court, in INS v. Chadha,‘ held the legislative veto unconstitu
tional. Early reports have described the opinion as changing the balance of 
power between Congress and the executive.2 Certainly, the decision is impor
tant; Congress or the courts will have to reexamine dozens of statutes to deter
mine whether an offending veto clause is severable or whether the entire 
statute falls with the clause.3 The balance of power consequences are more 
difficult to predict.

Tonight, I shall begin a discussion of that subject by asking whether the old 
veto might reemerge in new legal clothes. Drawing on my experience on the 
Senate staff, I shall suggest it is just possible that there may be life after death 
for the legislative veto; but whether Congress will take the necessary steps is 
uncertain. One might also ask, “Is such a resurrection desirable?” Here, based 
upon my study of government regulation, I shall express skepticism.

I

Let me clear the undergrowth with three preliminary questions: What is the 
legislative veto; where did it come from; what does it do.

What it is, essentially, is a clause in a statute, which says that a particular 
executive action (and by “executive” I mean to include the independent agen
cies) will take effect only if Congress does not nullify it by resolution within a 
specified period of time. Variations of detail are possible; the resolution might 
have to be passed by one House of Congress, both Houses, or simply by a 
committee.4 The action itself might take effect while Congress debates, or it 
might rest in limbo. Whatever the details, three elements are essential:
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1. A statutory delegation of power to the executive;
2. An exercise of that power by the executive;
3. A power reserved by the Congress to nullify that exercise of 

authority.
Thus, Congress might delegate to the President the authority to commit 

armed forces to action overseas;5 it might delegate to the Attorney General the 
authority to suspend the deportation of those not legally entitled to remain in 
the United States;6 it might delegate to the Federal Trade Commission the 
authority to regulate trade practices by rule.7 In each instance, it might reserve 
to itself the power to nullify an individual act taken pursuant to the delegated 
authority.

5. See War Powers Resolution, 50 U.S.C. § 1541 (1976 & Supp. V 1981).
6. See Immigration and Nationality Act, 8 U.S.C. § 1254 (1982).
7. See Magnuson-Moss Warranty-Federal Trade Commission Improvements Act. Pub. L. No. 93- 

637, § 202(a), 88 Stat. 2183, 2193 (1975) (codified at 15 U.S.C. § 57(a) (1976)) (amended to include 
legislative veto by Federal Trade Commission Improvements Act of 1980, Pub. L. No. 96-252, § 21, 94 
Stat. 374, 393 (codified at 15 U.S.C. § 57a-1 (1982))).

8. Act of June 30, 1932, ch. 314, § 407, 47 Stat. 382, 414; see Chadha, 103 S. Ct. at 2793 (White, J., 
dissenting).

9. Abourezk, The Congressional Veto: A Contemporary Response to Executive Encroachment on Leg
islative Prerogatives, 52 Ind. L. Rev. 323, 324 (1977).

10. Chadha, 103 S. Ct. at 2811-16 (appendix to opinion of White, J., dissenting). It should be noted 
that a number of Justice While’s examples involve requirements of affirmative congressional endorse
ment of executive actions rather than standard veto provisions.

11. Id. at 2793.
12. See supra note 7. This particular legislative veto was held unconstituional in Consumers Union 

of United States, Inc. v. FTC, 691 F.2d 575, 577 (D.C. Cir. 1982) (per curiam) (en banc), aff'dmem., 103 
S. Ct. 3556 (1983).

13. Natural Gas Policy Act of 1978, Pub. L. No. 95-621, § 202(c)(l)-(2), 92 Stat. 3350, 3372 (codified 
at 15 U.S.C. § 3342(c)( 1 )-(2) (1982)). This legislative veto provision was held unconstitutional in Con
sumers Energy Council of Am. v. Federal Energy Regulatory Comm’n, 673 F.2d 425, 478-79 (D.C. Cir. 
1982), offdmem., 103 S. Ct. 3556 (1983).

14. Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, § 1207, 95 Stat. 357, 718-19 
(codified at 15 U.S.C. §§ 1204, 1276, 2083 (1982)). The Consumer Product Safety Commission veto 
provisions are instances of the one and one-half House veto. See supra note 4.

15. See S. 1080, §§ 801-803, 97th Cong., 2d Sess., 128 Cong. Rec. S2719-2I (daily ed. Mar. 24, 
1982).

Where did the legislative veto come from? Apparently, the first time Con
gress enacted a veto clause was in 1932 when it gave President Hoover the 
authority to reorganize executive departments subject to a one-House veto.8 
Since 1932, veto clauses have proliferated like water-lilies on a pond (or algae 
in a swimming pool, depending on one’s point of view). One survey found five 
such statutes enacted between 1932 and 1939, nineteen in the 1940’s, thirty- 
four in the 1950’s, forty-nine in the 1960’s, and eighty-nine enacted between 
1970 and 1975.9 Justice White, dissenting in Chadha, lists fifty-six statutes that 
now contain veto clauses.10 He adds that they have appeared in about 200 laws 
enacted in the past fifty years.11 Recently, Congress has found particular de
light in applying the veto to regulators—to the actions of the Federal Trade 
Commission,12 the Federal Energy Regulatory Commission,13 and the Con
sumer Product Safety Commission.14 Judging from recent legislative proposals 
to apply the veto across the board to all regulatory activity,15 Chadha may 
have cut the veto down well before its prime.

What does the veto do? The short answer is “many different things,” for its
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practical effect differs depending upon whether one looks at Defense Depart
ment expenditures on airplanes16 or FTC regulation of undertakers.17 At a 
general level, one might describe the veto’s function as a legislative compro
mise of a fight for delegated power. Such compromises are of various sorts.

16. See Department of Defense Appropriation Authorization Act, 50 U.S.C. § 1431 (1976 & Supp. V 
1981).

17. See supra note 7. The funeral industry regulations are codified at 16 C.F.R. § 453 (1983). Al
though the regulations were hotly contested and a veto resolution was introduced in the House, no veto 
was voted and the rules are to go into effect at the beginning of 1984. See 44 Antitrust & Trade 
Reo. Rep. (BNA) No. 1118, at 1123 (June 9, 1983).

18. U.S. Const, art. I, § 8, cl. 11.
19. Id. art. II. §2, cl. 1.
20. War Powers Resolution, 50 U.S.C. § 1544(b) (1976).
21. See International Emergency Economic Powers Act, 50 U.S.C. § 1706(b) (1976 & Supp. V 1981).
22. U.S. Const, art. I, § 8, cl. 1.
23. Id. art. II, § 3.
24. Congressional Budget and Impoundment Control Act of 1974, 31 U.S.C. § 1403(a)-(c) (1976).
25. Immigration and Nationality Act, Pub. L. No. 82-414, § 244(c), 66 Stat. 163, 216 (1952) (codified 

at 8 U.S.C. § 1254(c) (1982)). For a brief history of congressional handling of the responsibility for 
deportation decisions, see Chadha, 103 S. Ct. at 2803-04 (White, J., dissenting).

The veto sometimes offers a compromise of important substantive conflicts 
embedded deeply in the Constitution. How are we to reconcile the Constitu
tion’s grant to Congress of the power to declare war18 with its grant to the 
President of authority over the Armed Forces as their Commander in Chief?19 
The War Powers Act approaches the problem, in part, by declaring that the 
President cannot maintain an armed conflict for longer than ninety days if 
both Houses of Congress enact a resolution of disapproval.20 Similar vetoes 
are embedded in laws authorizing the President to exercise various economic 
powers during times of “national emergency.”21 To take another example, how 
are we to reconcile article I’s grant to Congress of the power to appropriate 
money22 with article Il’s grant to the President of the power to supervise its 
expenditure?23 Must the President spend all that Congress appropriates? Con
gress has addressed this conflict, authorizing the President to defer certain ex
penditures subject to a legislative veto.24

The veto has also been used to compromise a quite different type of conflict: 
that which arises within Congress itself because of ever scarcer legislative time. 
To what extent should Congress, rather than that the executive, spend time on 
certain highly individual matters that historically called for private bills? Con
sider Chadha itself. Traditionally, an illegal alien, seeking to escape deporta
tion on grounds of special hardship, had to ask Congress for relief. Congress, 
lacking the time to process the many requests, eventually decided to change 
the matter to one of administrative discretion, instead of legislative grace. Yet, 
in granting the executive the authority to grant hardship exceptions, Congress 
retained one element of grace: the right to veto a deportation suspension it 
believed unwarranted.25 Similar time pressure can give rise to tension with 
respect to private claims for money. Without Chadha we might have seen in
creased delegation to the executive, perhaps with veto attached, as a substitute 
for some categories of private requests for legislative compensation.

The regulatory veto’s focus, however, is upon a still different need for com
promise, a need arising out of the classic conflict in the administrative state 
between political accountability and the necessary complexity of regulatory 
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decisionmaking. This complexity forces broad statutory delegations of power. 
Of course, in principle under article I of the Constitution, “Congress cannot 
delegate any part of its legislative power except under the limitation of a pre
scribed standard.”26 27 Indeed, the Supreme Court in Schechter Poultry Corp. v. 
United States1'1 held the National Industrial Recovery Act unconstitutional as 
an example of “delegation running riot.”28 In practice, however, since 
Schechter Congress has delegated agencies vast powers under statutes written 
in the broadest possible language. The FTC can stop business practices that 
are “unfair”;29 the ICC sets “reasonable” rates;30 the FCC simply acts to serve 
“public convenience, interest, or necessity.”31

26. United States v. Chicago, M. St. P & Pac. R.R., 282 U.S. 311, 324 (1931).
27. 295 U.S. 495 (1935).
28. Id. at 553 (Cardozo, J., concurring).
29. 15 U.S.C. § 45(a)(l)-(2) (1982); see FTC v. Gratz, 253 U.S. 421, 427 (1920) (construing phrase 

“unfair method of competition”); Sears, Roebuck & Co. v. FTC, 258 F. 307. 312 (7th Cir. 1919) (same).
30. 49 U.S.C. § 15a(2) (1976 & Supp. V 1981); see Atchison, T., & S.F. Ry. Co. v. United States, 284 

U.S. 248, 262 (1932) (discussing nature of ICC’s duty to set “reasonable rates”).
31. 47 U.S.C. § 303 (1976); see FCC v. RCA Communications, Inc., 346 U.S. 86, 90 (1953) (“public 

interest, convenience, or necessity” criterion gives FCC wide but not unbounded discretion); Federal 
Radio Comm'n v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266, 285 (1933) (“public convenience, 
interest or necessity” criterion does not confer unlimited power).

32. See, eg.. Industrial Union Dep’t, AFL-CIO v. American Petroleum Inst.. 448 U.S. 607, 646 
(1980) (plurality opinion); id. at 664 (Powell, J., concurring); id. at 671-88 (Rehnquist. J., concurring in 
judgment); National Cable Television Ass’n, Inc. v. United States. 415 U.S. 336, 342 (1974); Fort Worth 
& D. Ry. Co. v. Lewis, 693 F.2d 432, 435 n.8 (5th Cir. 1982).

This breadth of language reflects the underlying complexity of regulatory 
problems. Congress cannot set individual rates, award television licenses, or 
identify all undesirable business practices. Examination of the arguments 
made before commissions about how these tasks should be carried out reveals 
the inordinate difficulty of writing more specific legislation. Indeed, the practi
cal, as well as the political, difficulties of doing so are sufficiently obvious that 
few if any federal cases since Schechter have applied the nondelegation doc
trine (though one finds the occasional judicial murmuring about its 
reappearance).32

In a word, Congress delegated broadly to the agencies because it had to do 
so. The federal judiciary, recognizing the need, ratified the means. At the 
same time that necessity compelled Congress to delegate, however, concern for 
congressional authority demanded continuing checks on the agencies. The 
veto offered the most direct and effective guarantee that delegation would not 
drain power from Congress.

Once we recognize that the legislative veto acts in different ways to compro
mise different sorts of interests, we can see the difficulty of assessing the impact 
of its abolition on the relative power of the President and Congress. The 
power shift that results from a veto clause depends upon what Congress would 
have done had the veto device not been available as a compromise.

Many choices are available in the absence of a veto power. At one extreme, 
Congress might simply have delegated unqualified power to the executive. Of 
course, even then Congress could still later enact a special law setting aside an 
executive action with which it disagreed; but it is obviously easier to obtain a 
resolution of veto from one House of Congress than to obtain a new law from 
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both Houses and the President. Thus, if one believes that Congress, if forbid
den the veto, would delegate authority anyway,33 then one would believe that 
the veto makes Congress more powerful, and its absence will shift power to the 
executive.

33. See S. 1714, 98th Cong., 1st Sess. (1983), reprinted in 45 Antitrust & Trade Reg. Rep. (BNA) 
No. 1133, at 486-92 (Sept. 20, 1983) (reauthorizing FTC rulemaking without a legislative veto).

34. See 129 Cong. Rec. H4773 (daily ed. June 29, 1983) (text of Congressman Levitas’ amendment 
to Consumer Product Safety Commission reauthorization bill).

35. See supra note 5.
36. See supra note 6.
37. See supra notes 7 & 29.
38. See 45 U.S.C. § 564(c)(3) (1976 & Supp. V 1981).
39. See Watson, Congress Steps Out: A Look at Congressional Control of the Executive, 63 Calif. L. 

Rev. 983, 1002-29 (1975).
40. See Chadha, 103 S. Ct. at 2793 & nn. 4-5 (White, J., dissenting).

At the other extreme, Congress might have declined to delegate in these 
areas at all if it could not retain the security of the veto, or, more plausibly, 
Congress might have delegated to the executive only the power to recommend 
substantive changes to Congress. Narrowly drawn, a law along such lines 
would consist of a sentence added to a statute where there now appears a legis
lative veto, stating that the agency’s exercise of the authority to which the veto 
is attached is ineffective unless Congress enacts a confirmatory law within, say, 
sixty days.34 This alternative would significantly shift the balance toward the 
legislature, because agency decisions would be ineffective without the attention 
and approval of committees of Congress, both Houses, and the President.

Neither of these alternatives seems realistic in many of the contexts in which 
legislative vetoes appear. The former would often grant too much discretion to 
the executive to be palatable to Congress. The other would often hamstring 
governmental decisionmaking. To state that the executive could never commit 
troops,35 or suspend alien deportations,36 or prohibit unfair business prac
tices,37 or adjust the rules governing railroad passenger service38 without a 
confirmatory law might handicap too severely the executive’s, and the nation’s, 
ability to perform needed tasks. As a practical matter, Congress and the Presi
dent would likely have to forge some other compromise, perhaps a delegation 
of a more circumscribed but unconstrained power, or perhaps a reliance on the 
other means of congressional oversight of the exercise of delegated powers.

To the extent that the viable alternatives to the veto are uncertain, so is the 
veto’s effect on the balance of governmental power. This uncertainty likely 
accounts for the historical fact that presidential attitudes toward the veto have 
been ambivalent. Every modern President has criticized the legislative veto in 
principle and questioned its constitutionality,39 but the same Presidents have 
often signed into law bills containing vetoes, defended their constitutionality, 
and even proposed them.40

In sum, the legislative veto is new. Its popularity has grown by leaps and 
bounds. It can serve several very different objectives by responding to several 
very different sorts of need for compromise. The effect of its abolition upon 
the legislative/executive power balance must be described w'ith the words, “it 
depends.”
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II

Now let us turn to the Supreme Court’s decision in Chadha. The most im
portant feature of that decision, in my view, is that its holding that the veto is 
unconstitutional does not turn upon any fact concerning the veto’s origin, its 
purposes, or its balance of power effects. Rather, the decision appears formal; 
it is based upon the language of the Constitution, upon its structural dictates, 
not upon the function of the veto.

The Court’s logic might be explained roughly as follows. From a logical 
point of view, the exercise of a legislative veto must constitute an exercise of 
legislative, of executive, or of judicial power—the powers that the Constitution 
specifically grants to the federal government. If the power is executive or judi
cial, Congress cannot exercise it, for with a few specifically mentioned excep
tions (none of which is relevant here)41 the Constitution grants Congress only 
legislative power. If, however, the power is legislative, it must be exercised in 
the constitutionally prescribed manner. Article I, section 1 vests “all legislative 
Powers ... in a Congress . . . which shall consist of a Senate and House of 
Representatives,” both of which must concur in the enactment of legislation. 
Further, article I, section 7, clause 3, the presentment clause, specifically re
quires that “[e]very Order, Resolution, or Vote to which the Concurrence of 
[the two Houses] may be necessary” must be “presented to the President” for 
his signature or veto. How then can a legislative act such as the legislative veto 
be valid under the Constitution without both bicameral action and the oppor
tunity for Presidential participation?

41. The exceptions include U.S. Const, art. I, § 2. cl. 5 (House’s power to impeach); id. art. I, § 3, cl. 
6 (Senate to try impeachments); id. art. II. § 2, cl. 2 (Senate power to approve Presidential appointments 
and to ratify treaties); id. art. I, § 5, cl. 2 (control over internal congressional rules).

42. Chadha. 103 S. Ct. at 2784-88.
43. Id. at 2796-98 (White, J., dissenting).

The delegation of specified powers from the states and the people to particu
lar branches of the federal government and the system of specified procedural 
checks on enactment of legislation are, of course, at the very heart of the Con
stitution’s scheme. The Chadha majority’s simple reliance on the logic and let
ter of the Constitution and its disclaimer of any concern for the possible 
wisdom or utility of the legislative veto42 reflects recognition of this fact. Still, 
one might wonder at the formality of the decision. Is the logic of the Constitu
tion here so compelling that one can ignore the purposes, the effects, the practi
cal virtues of the legislative veto? In constitutional matters this would be 
unusual, but the majority believed it had before it that unusual case.

Justice White, in dissent, urged that attention to the functional importance 
of the veto demanded a more circumspect approach that would allow a more 
flexible interpretation of the Constitution’s language.43 Yet a reading of his 
dissenting opinion is instructive in part because it demonstrates how difficult it 
is to read the language more flexibly in this particular case. The pure constitu
tional logic to which the majority pointed is very difficult to overcome. Essen
tially, the dissent agreed that to legitimate the veto the Court would have to 
stretch the Constitution’s language, but Justice White argued that its language 
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has been stretched equally far in other analogous instances. The analogies he 
offered, however, did not persuade the Court.

First, if Congress can delegate a form of legislative power to the executive,44 
Justice White asked, why can it not delegate a form of legislative power to 
some of its own members?45 This question, however, does not answer itself. 
The type of legislative power that Congress has delegated to the executive is 
the power to make rules, and rulemaking is often an integral part of adminis
tering just as it is an integral part of judging. Thus, one does not depart far 
from the Constitution’s letter in stating that the Constitution, in granting ad
ministrative powers to judges allows them, at least in some instances, to make 
rules. So, this example does not readily justify the greater departure from the 
Constitution’s letter that would be necessary to allow a part of Congress to 
legislate on its own.

44. See text accompanying supra notes 26-33.
45. Chadha. 103 S. Ct. at 2801-03 (White, J., dissenting).
46. See id. at 2802-03 (discussing Currin v. Wallace, 306 U.S. 1, 16-17 (1939), and United States v. 

Rock Royal Co-operative. Inc., 307 U.S. 533, 577-78 (1939)).
47. Chadha. 103 S. Ct. at 2807-08 (White. J., dissenting). As Justice White observes, this justification 

is applicable only to one-House veto provisions. When a two-House veto is required to block executive 
action, one House's unwillingness to go along with a proposal will not render it null if the other House 
sides with the executive and refuses to join the first House in enacting a veto resolution. Justice White 
concluded that “the one-House veto is of more certain constitutionality than the two-House version.” 
/<Z

Similarly, the dissent points to cases that have upheld congressional delega
tion of legislative-like powers to private groups.46 The legislative veto, how
ever, involves a delegation to those who will act in their official capacities as 
members of Congress; in that capacity they can possess only those powers be
stowed upon them by article I. The question of how, say, one House could 
exercise legislative power in the face of express bicameral and presentation 
requirements then seems to arise in a context different enough to make the 
private group analogy less compelling.

Finally, the dissent noted that the one-House veto carries out the Constitu
tion’s spirit, for it means that executive action would take effect only if the 
Executive and both Houses of Congress approved it.47 The executive action 
might be viewed as an executive proposal to the Congress, later enacted by the 
silence of both Houses. Yet, to analogize silence to legislating goes rather far. 
If one takes the analogy literally (if, for example, one would still require the 
President to act pursuant only to constitutionally, and thus congressionally, 
delegated authority) one destroys the analogy’s power. If the President can act 
only along express constitutional paths, how can Congress act differently? 
Why is it any more reasonable to view silence as the legislative approval of an 
executive act taken pursuant to statutorily delegated authority than to view it 
as a grant of appropriate legislative authority? In both cases, silence seems 
quite far removed from the Constitution’s paths of bicameralism and presenta
tion to the President.

This brief discussion points to weaknesses in the force of the dissent’s analo
gies. Perhaps stronger analogies are available. Professor Freund has sug
gested looking at the basic veto-conditioned delegation as an effort to make 
certain that future Congresses and Presidents continue to agree to the delega
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tion, and the nonexercise of the veto as evidence of the continued agreement. 
Regardless, the main difference between the majority and the dissent in my 
view is a difference that centers on the role of the Constitution’s language here. 
The majority believed that approval of the veto would require too much flex
ibility in reading the words, too drastic a departure from the Constitution’s 
form. It would leave us at sea as to what the Constitution does or does not 
require when separation of powers is at issue. The dissent’s analogies failed to 
convince the majority (again, when separation of powers is at issue) that the 
Court has ever previously departed so significantly from the Constitution’s text 
and logic.

If I am right, the majority may have believed it had before it a Schechter- 
type example—an extreme case. Chadha may then follow Schechter as a judi
cial tree that bears little fruit. To define an extreme tells us little about what 
happens in the more ordinary case.

Ill

Chadha s avoidance of consideration of the veto’s functions or objectives 
leaves open the question of the extent to which Congress can still accomplish 
those functions and pursue those objectives after Chadha. Congress unques
tionably retains a host of traditional weapons in its legislative and political 
arsenal that can accomplish some of the veto’s objectives. These include the 
power to provide that legislation delegating authority to the executive expires 
every so often. To continue to exercise that authority, the executive would 
have to seek congressional approval, at which point past agency behavior that 
Congress disliked would become the subject of serious debate. Moreover, Con
gress might sometimes tailor its statutes more specifically, limiting executive 
power.48 Further, Congress can require the President, before taking action, to 
consult with congressional representatives whose views would carry significant 
political weight. Additionally, Congress can delay implementation of an exec
utive action (as it does when the Supreme Court promulgates rules of civil 
procedure)49 until Congress has had time to consider it and to enact legislation 
preventing the action from taking effect. Finally, each year Congress considers 
the agency’s budget. If a significant group of legislators strongly opposes a 
particular agency decision, it might well succeed in including a sentence in the 
appropriations bill denying the agency funds to enforce that decision.50

48. See S. 1714, §§ 6, 9. 98th Cong., 1st Sess. (1983), reprinted in 45 Antitrust & Trade Reg. Rep. 
(BNA) No. 1133, at 486, 488, 489 (Sept. 29, 1983) (narrowing authority of FTC to engage in rulemaking 
in wake of Chadha}.

49. See 28 U.S.C. § 2072 (1976).
50. See Federal Trade Commission Improvements Act of 1980, 15 U.S.C. § 57a- l(c)( 1) (1982) (refus

ing the FTC funds for issuing rules concerning funeral industry unless rules conform to congressionally 
prescribed contours).

All of these traditional alternatives, however, have obvious drawbacks or 
features that make them function quite differently from the legislative veto 
itself, and their balance of power effects are different. Building in an expira
tion of executive authority risks agency program disruption; trying carefully to 
tailor legislation presents the practical difficulties of greater linguistic specific
ity; requiring consultation does not compel obedience; delaying implementa
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tion would condition congressional control upon the eventual enactment of a 
law; and budget control is often random, given time pressure to enact appro
priations bills. Still, these alternatives, imperfect as they are, count for 
something.

Moreover, if my basic view of the Chadha opinion is correct, it should be 
possible to come closer—to develop a veto substitute that satisfies the literal 
wording of the Constitution’s bicameral and presentation clauses while it more 
nearly approximates the compromise functions of the legislative veto. I shall 
describe as a veto substitute the closest I have been able to come to doing so.

My veto substitute is a variant on the suggestion that Congress could replace 
veto provisions in present statutes with provisions that conditioned the legal 
effect of exercises of delegated authority on subsequent enactment of a confir
matory statute. We noted before that the confirmatory law strategy would 
drastically and unworkably undermine executive or agency power because it is 
so much harder to enact a new law than to decline to exercise a veto.51 Thus, 
the confirmatory law approach is too big a gun to be of practical value.

51. See supra notes 34-38 and accompanying text (discussing use of confirmatory laws).

Whether a confirmatory law is easy or difficult to enact, however, is largely a 
function of internal congressional procedural rules, a matter that is within the 
exclusive control of Congress. If those rules could be changed to make confir
matory law procedures rather like legislative veto procedures, the practical ef
fect of the two could be made quite similar; the confirmatory law gun could be 
reduced to a size about equal to the legislative veto gun. Then Congress could 
reasonably have no more qualms about attaching the one to a delegated power 
than the other, and the shift of power from legislative to executive branch need 
not take place.

To be more specific, if the legislative procedural rules can be changed to 
make the enactment of a confirmatory law no more difficult than stopping the 
enactment of a veto resolution, then there will be no shift of power away from 
the executive branch. If those rules could make stopping the passage of such a 
law precisely as easy as the passage of a resolution of veto, then there would be 
no shift of power toward the executive branch. In fact, there would be no 
change at all in the balance of power. Because the burden of inertia is a func
tion of internal legislative procedure, not of the Constitution, this might be 
done.

Take the Senate as an example. Assume that all legislative veto provisions 
in statutes were replaced with special confirmatory law requirements. Then 
suppose that the Senate rules provided a special fast track for special confirma
tory laws. That fast track rule would provide: 1) when an executive branch 
agency enacts a regulation (or takes other action) subject to a special confirma
tory law requirement, a bill embodying that special confirmatory law shall be 
introduced automatically (say, under the name of the Majority Leader, as 
sponsoring Senator); 2) the bill will be held at the desk, and not referred to 
committee; 3) the bill will be neither debatable nor amendable; it cannot be 
tabled or subjected to filibuster, etc.; and 4) the Senate will vote upon the bill, 
up or down, within sixty days of its introduction. The House would have a 
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similar fast track. If the fast track is followed, the bill automatically becomes 
law (unless, of course, one House opposes it).

The rule could even go on to say that the bill can be derailed, that is, re
moved from the fast track, but only by a majority vote of the Senate. Because 
derailing means referral to committee, etc., it likely means defeat. In other 
words, the confirmatory law could be stopped, and thus the executive action at 
issue could be stopped, if and only if a majority of the Senate or the House 
votes to derail it. That is the one-House veto. To replicate a committee veto 
the rule would simply allow derailment by a majority vote of the relevant com
mittee. If there is a need to have the executive branch action take effect imme
diately instead of after sixty days, the basic authorizing law would simply 
allow the action (say, committing troops) for sixty days, but no longer, without 
a confirming law.

In its main features then, the substitute fast track approach closely resembles 
the legislative veto. The agency is given effective authority to take an action of 
a specified type unless Congress disagrees. All of the compromises achieved 
by the veto can be largely preserved. Congress is able to delegate broad pow
ers but retains the opportunity to review any exercises of those powers that it 
finds particularly objectionable, without imposing on itself the burden of re
viewing each particular exercise. The method by which this is done, however, 
is different from that followed by the traditional legislative veto; the Constitu
tion’s language is followed as a matter of form. Thus, whatever legal questions 
might arise, they should not be the same as those at issue in Chadha.

The substitute does not replicate the veto perfectly, and the difference 
should be noted. First, the veto substitute imposes on Congress a degree of 
visible responsibility for the actions it confirms, a burden that the veto system 
allowed it to avoid. Under the legislative veto, the vast bulk of decisions sub
ject to review would elicit absolutely no congressional action or consideration. 
Even when congressional action was initiated, a resolution of veto might be 
introduced into a committee only to disappear, thereby freeing the Senators 
from having to take a public vote on the matter. With the proposed veto sub
stitute, however, a small group of senators could force a roll-call vote on even 
the most run of the mill (nondebatable, nonamendable) confirmatory law be
cause the Constitution requires that one-fifth of the senators present retain the 
power to require a roll-call on any matter.52 Even in cases where no vote was 
recorded, the fact that the legislators had to admit that Congress acted, rather 
than passively failed to act, might make a difference to constituents. That in 
turn might make a difference to the legislator. Moreover, a future Congress or 
either House, hostile to the agency, might simply repeal the special procedural 
rules. All this might make the balance of power consequences somewhat differ
ent from those of the legislative veto.53

52. U.S. Const, art. I, § 5, cl. 3.
53. Another limitation of the veto substitute is its inability to replicate the one and one-half House 

veto. See supra note 4 (discussing one and one-half House veto). The one and one-half House veto 
permitted one House to override, by affirmative vote, the veto of agency action adopted by the other 
House. Under any arrangement, no matter how streamlined, that conditions agency actions on a con
firmatory law, opposition to a particular agency decision by a majority of either House will be fatal, 
regardless of the other House’s overwelming approval of the agency’s choice.
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Second, the veto substitute could affect judicial review of administrative ex
ercises of delegated authority. The chief task of judicial review at present is to 
determine whether the administrative action abides by the terms of the statu
tory delegation that authorizes it. If, however, the agency action were 
promptly embodied in a new statute, there would be no opportunity for this 
issue to be raised because the new statute would stand independent of the orig
inal delegating statute. One can minimize this problem by making the propo
sal more complex. Judicial review could be preserved if the congressional rules 
required that each special confirmatory law include a clause rendering it inef
fective unless the administrative action that initiated it would have been a 
valid exercise of the delegated authority, absent the requirement of a confirma
tory statute. Alternative forms of language are possible, but all are complicated 
and Congress might be reluctant to provide them.

Third, the confirmatory law approach, unlike the legislative veto, would re
quire the President's signature to confirm each administrative action. Where 
the original delegation was to the executive branch, the President might rou
tinely be expected to back the executive agency so that the added requirement 
would not make much difference. Where independent agencies are involved, 
however, the substitute approach would, in effect, introduce an executive veto 
everywhere it provided for legislative review. Congress would have to choose 
whether to subject agency action to checks by both branches or by neither.

Fourth, it is difficult to replicate the two-House veto. One could try by hav
ing the Senate rules, for example, condition derailment on the House also vot
ing to derail from the fast track. The fast track, however, must eventually lead 
to a vote, and if one House votes “no,” the confirmatory law is stopped and the 
agency action fails.

Fifth, there is an important question of practical politics: Would Congress 
wish to amend its rules even if it knew that it could replicate the veto by doing 
so?54 For one thing, the overall political effects of doing so are uncertain. For 
another, some fine tuning, hence several consecutive amendments, would 
likely be needed. Finally, to open the subject of rules change is itself treacher
ous. Many different legislators with wide-ranging and conflicting notions of 
rules reform would be likely to seize the occasion to present their own ideas. 
Present House and Senate rules have the virtue of an uneasy compromise that 
has stood the test of time. Opening the subject and adopting changes that are 
potentially far-reaching and of uncertain outcome cannot be undertaken 
lightly.

54. Congress’ attitude on this question may be tested by an amendment offered by Senator Kasten to 
the Senate's proposed FTC reauthorization bill. See 129 Cong. Rec. S13.110-11 (daily ed. Sept. 28, 
1983) (text of Kasten amendment). Senator Kasten would delay the effective date of any FTC rule to 
allow Congress an opportunity to enact an overriding law and would place any proposed “resolutions 
of disapproval" on a special fast-track in both Houses.

In sum, the veto substitute is not a precise functional replica of the veto, but 
it comes close. Still, the question for Congress is whether it so strongly desires 
the legislative veto that it will pay the price of radical and complex change of 
its internal rules of procedure (a change that could bring with it a more thor
ough consideration of rules reform), or whether Congress will rest content with 
a status quo that includes the less effective substitutes for the veto that I have 
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mentioned.55 To answer the question. Congress will have to reconsider a mat
ter that the Chadha Court expressly put to one side, namely the veto’s wisdom 
or desirability. In a word, is it necessary?

55. See supra notes 33-40 and accompanying text (discussing possible veto substitutes).
56. See S. Breyer, Regulation and Its Reform 341-68 (1982) (discussing virtues and weaknesses 

of alternative methods of controlling agencies).
57. Act of June 11, 1946, ch. 324, 60 Stat. 237 (codified as amended in scattered sections of 5 U.S.C. 

& 7 U.S.C.).
58. See S. Breyer, supra note 56, at 357-61 (discussing possible supervisory roles of three branches 

at greater length).

IV
I cannot answer the question of the veto’s necessity as a general matter. Be

cause the veto serves many different purposes, one can only conclude whether 
the veto is good or bad after studying the particular substantive areas where its 
use is proposed. Of course, at a highly abstract level of argument, one can 
imagine a general point in its favor. The veto allows Congress to mitigate the 
risks of delegating vast, unchecked power to the executive. It assures Congress 
that when the executive makes a decision that has political impact it can re
view that decision. Thus, ultimate case-by-case authority rests in a politically 
responsible body, one elected by the people, rather than a bureaucracy.

Even this argument, however, does not ring true as applied, for example, to 
presidential war powers. As soon as one is at all specific, it becomes apparent 
that questions concerning national defense or the President’s spending powers 
are quite different from those surrounding the regulatory powers of the Fed
eral Trade Commission, the Consumer Product Safety Commission, or the 
Federal Energy Administration. My view of the veto’s wisdom is not necessar
ily the same in all of these areas. I can, however, discuss the practical argu
ments for and against the veto in the regulatory area, an area with which I am 
familiar, and doing so might suggest the type of pragmatic judgment called for 
in evaluating the veto in other contexts.

The major argument favoring the regulatory veto, and one accounting for its 
popularity, is a simple one: Regulatory agencies are out of control and the 
veto offers the electorate a rein to halt or to guide them. This argument draws 
added force from our growing disenchantment with alternative methods of 
checking agency power.56 At the time of the New Deal, some believed that the 
agencies might develop a science of regulation, the canons of which would 
hold agency managers in check through their sense of professional discipline. 
Today, few believe, for example, in a science of ratemaking. In the 1940's and 
the 1950’s it seemed that fair and open procedures, as embodied in the Admin
istrative Procedure Act,57 would keep agency power in check, but today we 
suspect that at best procedures guarantee a fair result; and we are aware that a 
fair ratesetting or power plant siting process does not necessarily mean an eco
nomically sensible rate or an environmentally optimal plant location.

It is not surprising that those who now diagnose the regulatory problem as 
one of unchecked bureaucratic power look for another responsible body to 
provide a check. Under our Constitution, when we search for checks and con
trols we are inevitably drawn toward one of the three major branches.58
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One might reasonably find flaws in proposals that would give the President 
more power to control agencies. Does the President have the time or the incli
nation to involve himself in the details of regulation? Can the Executive Office 
staff adequately second guess the agencies, or, in order to understand the sub
ject matter and hence the merits of a proposed regulation, will it have to grow 
in size, replicating the very bureaucracy it seeks to replace? The subject re
quires more discussion, but it is safe to say that increased Presidential power to 
control the agencies is no panacea for the problems of regulators.

The judges cannot control the agencies very effectively. Statutory standards 
that are broad enough to allow them to escape congressional control similarly 
inhibit review of agency action by judges. The judges’ legal ability to require 
more procedure, the efficacy of their doing so, their ability to second guess 
agencies on matters of substance, are all open to most serious question.

Under these circumstances, a broad congressional delegation of power to the 
agency coupled with a veto that allows Congress subsequently to review ac
tions that turn out to have political importance appears to be a plausible com
promise with the needs of the administrative state. If the regulatory agencies 
are out of control, the veto provides a practical check on the power of the 
agencies to act in a politically unpopular way, a power that, without a veto, 
practical necessity might require Congress to concede them through a broad 
statutory delegation.

Despite the appeal of this argument, there are powerful if not overwhelming 
practical considerations on the other side.59 Some of its opponents argue that 
the veto gives those who are subject to regulation a chance to escape it; those 
likely to succeed are those with sufficient political influence to capture the at
tention of Capitol Hill. The critics add that the possibility of a veto would 
make it difficult for agencies to plan. How could a Maritime Commission 
Chairman, for example, introduce procompetitive reform of ocean shipping 
regulation, knowing that Congress might veto one essential element of the plan 
but approve another? Furthermore, what would happen to the procedural reg
ularity that, from the point of view of fairness, is one of the virtues of agency 
practice? Given the large number of agency rules, would a legislative veto or 
veto substitute not tend to become a congressional staff veto? In self-defense, 
would agencies not have to seek the advice of congressional staff before 
promulgating a rule? If so, would interested parties not seek to convert that 
staff before approaching the agency? Because Congress has no set procedures 
for such negotiations, the parties would thereby circumvent agency procedures 
designed to allow them to see and comment upon one another’s claims. Fi
nally, will the veto increase the congressman’s fear of special interest groups, 
each of which is likely to hold the member responsible for numerous agency 
decisions over which, in reality, he has little control?

59. See id. at 357; Improving Congressional Oversight of Federal Regulatory Agencies: Hearings 
Before the Senate Government Operations Comm., 94th Cong., 2d Sess. 166-72 (1976) (statements of 
Alan B. Morrison and Reuben B. Robertson).

The argument against the veto that I find strongest, however, is one that 
asks, is the diagnosis of the regulatory disease that it presupposes the correct 
one? Is it that agencies are, or were, simply out of control and that the veto 
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acted as a salutory check on bureaucratic overreaching? I think it fair to say 
that such was not true of airline or trucking regulation, two instances where 
overregulation severely harmed the public and where procompetitive reform 
has brought shippers, travelers and consumers significant benefits in the form 
of lower prices.60 The agencies prior to reform may not have been doing well, 
but they were not overreaching. They were simply following the statutes that 
Congress had previously enacted, carrying out regulatory practices developed 
over half a century and doing so, at worst, in an overly literal manner. Reform 
in those areas consisted of a total rethinking of the regulatory program fol
lowed by a total rewriting of the basic statutes in order to introduce price com
petition into the industries.61 There is no reason whatsoever to believe that the 
legislative veto of agency rules, had it existed, could have contributed signifi
cantly to the reform process.

60. For a good general history of airline regulation and deregulation, see E. Bailey, D. Graham & 
D. Kaplan, Deregulating the Airlines—An Economic Analysis 6-53 (report of Civil Aeronau
tics Board. May 1983); Oversight of Civil Aeronautics Board Practices and Procedures: Hearings Before 
the Subcomm, on Administrative Practice and Procedure of the Senate Comm, on the Judiciarv, 94th 
Cong., 1st Sess. (1975) (presenting backround for deregulation).

61. See Airline Deregulation Act of 1978, Pub. L. No. 95-504, 92 Stat. 1705 (codified in scattered 
sections of 49 U.S.C.); Revised Interstate Commerce Act, Pub. L. No. 95-473, 92 Stat. 1464 (1978) 
(codified in scattered sections of 49 U.S.C.).

62. S. Con. Res. 60, 97th Cong., 2d Sess., adopted by Senate. 128 Cong. Rec. S5402 (daily ed. May 
18. 1982), and by House of Representatives, 128 Cong. Rec. H2882-83 (daily ed. May 26. 1982). The 
veto was invalidated as unconstitutional in Consumer Union v. FTC. 691 F.2d 575, 577-78 (D.C. Cir. 
1982) (per curiam) (en banc), affd mem., 103 S. Ct. 3556 (1983)

63. H.R. Res. 655, 96th Cong., 2d Sess., 126 Cong. Rec. 11,800 (1980). The veto was invalidated as 
unconstitutional in Consumer Energy Council of Am. v. Federal Energy Regulatory Comm’n. 673 F.2d 
425, 478-79 (D.C. Cir. 1982), affd mem., 103 S. Ct. 3556 (1983).

Vetoes have typically been used only in interstitial ways. Consider the two 
regulatory vetoes that so far have atttracted the most attention: the congres
sional decisions to veto the Federal Trade Commission rule concerning used 
car dealers62 and the Federal Energy Regulatory Commission rules governing 
the distribution of price increases resulting from the deregulation of natural 
gas.63 Arguments can be made for, and against, each of the vetoed rules, but it 
is difficult to see how, from any point of view, they can be viewed as exempli
fying the worst agency abuses or how the vetoes of them constitute major regu
latory reform.

I shall stop the discussion of the regulatory veto’s wisdom here, for 1 have 
said enough to show that the arguments and considerations are very different 
from those at issue in the context of, say, presidential war powers or even de
portation suspensions. I have expressed a strong note of skepticism as to the 
need for the veto in the regulatory area.

V

One result of Chadha is that either Congress or the courts will have to reex
amine the many statutes in which legislative vetoes appear and redetermine 
their wisdom. A reexamination is necessary because undoubtedly parties af
fected by each of the many statutes will argue that, without the veto, Congress 
would intend the whole delegation of authority to fail, so the agency lacks 
authority to act. Others will argue that without the veto Congress would still 
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wish to delegate authority, so the agency retains the authority to act. If Con
gress does not answer these questions, the courts apparently will have to draw 
on past legislative history in an effort to do so.

If my analysis is correct, then Congress, in addressing the many statutes 
containing veto provisions, has the option of eliminating the veto and falling 
back on traditional alternatives, such as reliance upon hearings or appropria
tions bill amendments, or it can make radical changes in its rules and create a 
veto susbstitute. The latter course is open to it if it believes the veto necessary. 
The political difficulties of changing the rules will create a practical test of 
congressional belief in the veto’s importance.

One suspects that, in fact, the traditional alternatives will prove adequate in 
most areas. If the veto totally disappears, however, one need not necessarily 
blame the Supreme Court. One might conclude that there was not a suffi
ciently strong demonstration of its practical necessity.
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2. See U.S. Const, art. 1. § 7, cl. 1.
3. See Chadha, 103 S. Ct. at 2797 n.12 (White, J., dissenting).
4. 8 U.S.C. § 1254(a) (1982).
5. Chadha, 103 S. Ct. at 2792 (White, J., dissenting).
6. Id. at 2784. The sweeping effect of Chadha was confirmed two weeks later when the Court sum

marily affirmed two other veto rulings. See Consumers Energy Council of Am. v. Federal Energy 
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cars), affd, 103 S. Ct. 3556 (1983).

7. See 103 S. Ct. at 2795 n. 10 (White, J., dissenting) (discussing relative superiority of legislative veto 
as means of agency oversight). One commentator has noted that without the legislative veto

The Supreme Court’s decision last term in INS v. Chadha1 declared uncon
stitutional the exercise of a legislative veto of agency action based on the pro
cedural requirements for the enactment of legislation imposed by the 
Constitution.2 The Court’s opinion resolved, at least for the time being, a de
bate raging for decades over the constitutionality of the so-called legislative 
veto,3 a device used by Congress to retain control over exercise of authority 
delegated to executive and independent agencies. Although Chadha involved 
quasi-judicial deportation proceedings within the delegated authority of the 
Attorney General under the Immigration and Nationality Act4 and not 
rulemaking authority, the Court sounded the “death knell”5 for all legislative 
review mechanisms that are not subjected to bicameral action and submitted 
for presidential approval.6

This article explores the impact of Chadha on Congress’ ability to control its 
delegation to agencies through alternative means and the likely shifts in power 
and the focus of decisionmaking within the government that may result from 
the implementation of alternative means of congressional control. The alterna
tives available after Chadha for controlling agency delegations are surveyed. 
The article will advance the theory that the result is likely to be a less efficient 
and more cumbersome government process, with an overall diminution of 
power in the executive in the long run.

In one sense, any alternative that is available to Congress today was also 
available, and in some instances employed, prior to the Chadha decision. The 
legislative veto was the means of choice for a variety of reasons7 and Congress

801



802 The Georgetown Law Journal [Vol. 72:801

must now simply revert to other constitutional means of checking agency and 
executive power. Critics of the legislative veto, including the Supreme Court, 
have exalted the constitutionally prescribed procedures to a degree that re
quires Congress to choose less desirable means for the sake of adherence to 
procedural dictates never before thought to apply.* 8 Even ardent critics of the 
legislative veto concede that given the broad range of Congress’ enumerated 
powers, the reassertion of congressional control is simply a function of the time 
and effort necessary to recapture that control. In light of the manifest prescrip
tion for reassertion of congressional control borne by adherence to the purely 
procedural mandates of Chadha, there is reason to believe that the long range 
impact of the decision will alter only the means, and not the constitutional 
power, of Congress to review and check agency action.

[i]n most areas of government, whenever the Congress desired to assert control, it would still 
find ways of doing so. Only the form of the veto would be changed and the alternative proce
dures would add to the burden on the Congress, would make relations between the branches 
more cumbersome, and would lead to a net reduction in the authority that the Congress would 
be willing to delegate.

J. Sundquist, The Decline and Resurgence of Congress 360 (1981). Similarly, another com
mentator notes that

if Congress is denied the legislative veto, no one should underestimate its ingenuity in in
venting other devices that will be more cumbersome for the President and just as satisfactory 
to the Congress. . . . Opponents of the legislative veto warn about the workload imposed on 
Congress by having to review administrative actions. But the workload is likely to be far 
heavier if Congress has to act positively through the regular process.

Fisher, Congress Can’! Lose on Its Veto Power, Wash. Post, Feb. 21, 1982, at DI, col. 1.
8. The Supreme Court has insisted on procedural regularity in the enactment of legislation, but 

always upon the basis of explicit textual provisions. See Powell v. McCormack, 395 U.S. 486, 550 
(1969) (Congress may not exclude member for misconduct by simple majority); Rainey v. United 
States, 232 U.S. 310, 317 (1914) (statute becomes law only if it conforms to constitutional procedures for 
enacting laws); Flint v. Stone Tracy Co., 220 U.S. 107, 176-77 (1911) (Senate may substitute tax for 
revenue provision in bill originating in House); United States v. Ballin, 144 U.S. 1, 4 (1882) (quorum 
required for enactment of laws). No provision of the Constitution expressly authorized or forbade the 
legislative veto. Chadha. 103 S. Ct. at 2798 (White, J., dissenting).

9. Chadha, 103 S. Ct. at 2784. The irony of this point is that it seems to ignore the fact that through 
regulatory actions, the administrative agencies regularly legislate by issuing rules and regulations that 
have the force and effect of law without being presented to either the Congress or the President. It is 
ironic that the unelected officials in the bureaucracy may bypass constitutional authority and procedure 
when they legislate, yet the Congress, elected by the people, must go through the full legislative process 
just to prevent the unelected bureaucrat from legislating.

I. What are the Alternatives?

Regardless of one’s view of the Supreme Court’s decision in Chadha, it is 
clear that the need for the legislative veto still remains. Congress must and will 
find new ways to address the problem within the bounds of the Court’s 
decision.

The Supreme Court defined legislative action as having “the purpose and 
effect of altering the legal rights, duties and relations of persons,” and came to 
the conclusion that all actions that are legislative in “purpose and effect” must 
follow the procedures set forth in article I, section 7 of the Constitution, the so- 
called presentment clause.9 In the months immediately following the Chadha 
decision the Congress began to move in a variety of ways to recoup the control 
it had lost.
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The methods of control left to Congress are more cumbersome than control 
through the legislative veto, and will likely add to the burdens of an already 
burdened legislature.10 The majority opinion in Chadha., however, asks us to 
overlook this problem, proclaiming that “[c]onvenience and efficiency are not 
the primary objectives—or the hallmarks—of democratic government.”11 Con
gress has no choice under the Court’s decision but to turn to alternative devices 
in order to regain adequate control over the bureaucracy.

10. See supra note 7 (discussing increased burden on Congress resulting from elimination of legisla
tive veto).

11. 103 S. Ct. at 2781. Some would argue, contrary to the Supreme Court’s opinion, that the Fram
ers “were deeply concerned about the efficiency of government.” Legislative Veto and the Chadha Deci
sion: Hearings on Effects of the Supreme Court’s Decision in INS v. Chadha on the Legislative Veto 
Before the Subcomm, on Administrative Practice and Procedure of the Senate Comm, on the Judiciary. 
98th Cong., 1st Sess. 112-13 (1983) (statement of Louis Fisher, Congressional Research Service) [here
inafter cited as Legislative Veto Hearings}.

12. See, e.g., War Powers Resolution, 50 U.S.C. §§ 1544-1548 (1976 & Supp. V 1981); Nuclear Non- 
Proliferation Act, 42 U.S.C. §§ 2153-2160 (1976 & Supp. V 1981); International Security Assistance and 
Arms Control Act of 1976, 22 U.S.C. § 2276(b) (1982). In an appendix to his dissent in Chadha. Justice 
White lists 56 statutes containing one or more legislative veto provisions. 103 S. Ct. at 2811-16 (White. 
J., dissenting). For other lists of legislative veto provisions contained in current statutes, see Rules and 
Practice of the House of Representatives, H.R. Doc. No. 271. 97th Cong., 2d Sess. 755-60 
(1982); M. Rosenberg. Summary and Preliminary Analysis of the Ramifications of INS t>. Chadha, The 
Legislative Veto Case, Appendix I (June 28, 1983) (unpublished manuscript) (copy on file at Ge
orgetown Law Journal!, Office of Legal Counsel. Dep't of Justice, Compilation of Currently Effective 
Statutes that Contain Legislative Veto Provisions (July 15. 1983) (copy on file at Georgetown Law 
Journal).

13. Congress frequently limits the amount of money appropriated and the manner tn which it may 
be spent. See, e.g.. Department of the Interior and Related Agencies Appropriation for 1979, Pub L 
No. 95-465, 92 Stat. 1279, 1298 (1978) (no money available to Smithsonian Research Foundation); 
Department of Transportation and Related Agencies Appropriation for 1978, Pub. L. No. 95-85. § 316, 
91 Stat. 402. 417 (1977) (no money available for improvements to Flushing Airport); Department of 
Defense Appropriation Act of 1978, Pub. L. No. 95-111, § 840, 91 Stat. 886. 906 (1977) (no money 
available for research involving uninformed or non-voluntary human subjects).

Control through the legislative veto has been excersised in numerous areas 
over the years. Actions in the area of war powers, budget impoundment and 
control, foreign arms sales, nuclear non-proliferation, export controls, immi
gration policy, and regulatory policy have been subject to the legislative veto, 
as have executive actions in many other areas.12 While we are focusing primar
ily on alternative means of controlling the actions of independent regulatory 
agencies, some form of the alternative means of control discussed herein could 
be applied to any executive action that has been subject to a legislative veto.

The simplest means of regaining control over the bureaucracy is to restrict 
or contract the authority delegated to the agencies. Granting shorter authori
zation and appropriation terms for agencies and programs is one means by 
which the Congress can control the agencies, allowing Congress to review 
agency action on a more frequent basis and to curtail action that is inappropri
ate through limits imposed in the funding and authorizing process. The Con
gress has come to use periodic appropriations bills as a means for controlling 
agency authority on an almost routine basis.13 Examples of such provisions in 
recent years include prohibitions on the use of funds for abortions except 
where the life of the mother is endangered, and prohibitions on the use of 
funds for personal services, such as chauffeurs. Restrictions such as these are 
frequently added by the appropriations subcommittee with jurisdiction over a 
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particular agency. Even though restrictions may also be added during floor 
consideration, changes in the House rules as of the beginning of the 98th Con
gress have made this difficult from a procedural standpoint.14

14. See Rules and Practice of the House of Representatives, H.R. Doc. No. 721, 98th 
Cong.. 1st Sess. Rule XXI. § 2 (1983).

15. Harris v. McRae, 448 U.S. 297, 317 n.19 (1979).
16. See Chadha, 103 S. Ct. at 2776 n.9.
17. 529 F. Supp. 1194 (D. Mont. 1982).
18. Id. at 997-98.
19. S. 1650, 98th Cong., 1st Sess., 128 Cong. Rec. S10.474 (daily ed. July 20. 1983).
20. A major regulation is generally defined as a regulation that has an annual economic impact of 

$100 million or more. See H.R. 220, 98th Cong. 1st Sess. § 621(a)(6) (1983); S. 1080. 98th Cong.. 1st 
Sess. § 4(a) (1983).

Such control clearly does not violate the conditions set forth in Chadha. Ap
propriation bills, which go through the full bicameral process and are 
presented to the President for his signature, may have these provisions at
tached to them. The Supreme Court has previously ruled that it is up to Con
gress to determine what should be funded and what should not be funded. The 
Supreme Court has ruled that Congress’ refusal to fund an activity “cannot be 
equated with the imposition of a ‘penalty’ on that activity.”15

Alternative legislative veto mechanisms could also be fashioned through the 
appropriations and authorization process by combining a report-and-wait pro
vision with a disapproval resolution, the passage of which would effect a prohi
bition of funding for the activity or for the implementation of the regulatory 
action being reviewed. The report-and-wait procedure is not new to the legis
lative veto discussion. Essentially, this procedure requires that agency rules 
and regulations be submitted to the Congress for a certain number of days 
before taking effect. During this time, Congress could review the regulations 
and, if so inclined, act to disapprove them. While the Chadha decision strikes 
down disapproval through the passage of simple or concurrent resolutions that 
do not go through the full legislative process, the report-and-wait method has 
been upheld as a constitutional means of delaying agency action.16 In Pacific 
Legal Foundation v. Watt'1 it was held that the Congress could delay the effec
tiveness of Secretary of Interior James Watt’s decision to lease wilderness areas 
for oil and gas exploration for a “reasonable time,” thus affording congres
sional review of the report required to be filed by the Secretary and allowing 
for passage of legislation on the action.18

Senators Carl Levin and David Boren have introduced legislation that em
bodies the report-and-wait procedure combined with the opportunity for Con
gress to disapprove action through the passage of a joint resolution.19 This 
proposal offers a reasonable alternative for the review of nonmajor regula
tions,20 but we must limit its promise to nonmajor regulations for good reason. 
The report-and-wait provision combined with disapproval through joint reso
lution (requiring the President’s signature) does constrain to some extent the 
ability of Congress to control adequately the regulatory actions of the agencies, 
especially in the case of executive branch agencies. Disapproval through joint 
resolution is less effective than a true congressional veto because the President 
may veto the disapproval resolution. When compared with the legislative 
veto, the numbers required for action through joint resolution change dramati
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cally. Congress has to muster a two-thirds vote in order to override the Presi
dent and sustain its disapproval of the rule or other action. Furthermore, if it 
is to be at all effective, it is imperative that the provision contain procedures 
for expedited consideration of a resolution of disapproval.

Procedures for expedited consideration of a resolution of disapproval would 
facilitate discharging the resolution from the committee considering it if the 
committee did not act within a specified period of time.21 The expedited proce
dures for consideration are important because they ensure that the decision on 
whether to disapprove regulations is made by the full Congress, and not by a 
handful of committee members who may be sympathetic to the agency. With
out expedited procedures, a committee chairman could prevent full considera
tion of the disapproval measure by not reporting the resolution until after the 
waiting period had expired.

21. See supra note 19 (example of expedited procedures).
22. Ironically, in the course of litigation concerning the legislative veto, presidential appointees 

voiced support for the veto in specific circumstances. For example, while the Department of Justice, 
representing the FTC. attacked the validity of the FTC Improvements Act of 1980, 15 U.S.C. § 57(a)( 1) 
(1982), the chairman of the FTC stated his support for the veto of the used car rule litigated in that case. 
See U.S. News and World Report, Aug. 11, 1982. at 62, col. 1 (interview with FTC Chairman James C. 
Miller III).

Disapproval resolutions as a means of controlling agency action also run the 
risk that the committee with jurisdiction over the relevant agency might be 
inclined to support the regulations developed by the agency and would act to 
frustrate the adoption of the resolution. There is a similar chance that the 
President will be inclined to support the Secretary or the political appointees 
who head the agency issuing the regulations.22 While the former problem may 
be mitigated to some extent by expedited procedures, the latter problem en
cumbers the effectiveness of congressional review.

The need for congressional oversight of even the nonmajor actions of the 
executive and independent agencies is compelling to anyone familiar with the 
regulatory process and the impact of regulations on individuals and society. 
Congress, however, cannot be expected to act on each of the thousands of reg
ulations promulgated each year. The report-and-wait procedure with a joint 
resolution of disapproval gives Congress the opportunity to express its disap
proval, and, if that disapproval is severe, to halt regulations. It does not, how
ever. require legislative action for the rule to become legally effective.

For the more significant regulations, those with an economic impact of $100 
million or more per year, legislative action should be required. Perhaps 
Chadha should be read as stating that Congress should not simply authorize 
the agencies to make these far-reaching decisions, but should consider the pro
posed rules and regulations and vote on them as they vote on legislation. Cer
tainly, the major rules promulgated by the regulatory agencies have an impact 
on society equal to or even greater than that of many of the statutes passed by 
Congress.

For major rules the most effective method of legislative review would be to 
require that rules be affirmatively approved by the Congress before taking ef
fect. The rules would have to be approved through the enactment of a joint 
resolution passed by both Houses of Congress and signed by the President.
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Obviously, if one House fails to pass the resolution of approval, in effect a one- 
House veto will have been exercised. The regulation or other agency action 
would fail because Congress did not pass it. The “son of legislative veto” 
would have been exercised. The regulations would thus be subject to the same 
fate as thousands of the bills introduced in each Congress—but that fate would 
be decided by elected representatives of the people, not by unelected officials to 
whom the Constitution gives no power to legislate.23

23. Rulemaking has traditionally been a legislative function. See Rosenberg, Presidential Control of 
Agency Rule-Making. 80 Mich. L. Rf.v. 193, 212 (1981) (rulemaking a legislative function of Congress 
by virtue of history, precedent and policy).

24. 129 Cong. Rec. H4773-4781 (daily ed. June 29, 1983) (text of amendment and debate).
25. See Consumer Product Safety Commission Reauthorization: Hearings Before the Subcomm, for 

Consumers of the Senate Comm, on Commerce, Science, and Transportation, 98th Cong., 1st Sess. 22 
(1983) (statement of Nancy Steorts, Chairman, CPSC).

26. N.Y. Times, July 5, 1983, at A19, col. I.
27. Id.
28. R. Ehlke. The Impact of Joint Resolution of Approval of Agency Rules on Judicial Review of 

Approved Rules 5-6 (1983) (unpublished manuscript) (copy on file at Georgetown Law Journal).

The House of Representatives has already endorsed this concept in adopting 
an amendment to the Consumer Product Safety Commission (CPSC) 
reauthorization bill requiring that rules that were previously subject to a legis
lative veto be approved through the passage of a joint resolution before taking 
effect.24 The provision would work well for an agency such as the CPSC, or the 
Federal Trade Commission, that does not promulgate an enormous number of 
regulations.25

There is concern that the Congress would be overburdened by having to 
approve all of the regulations put out by an agency, but there are ways around 
this concern. Robert E. Litan, a Washington attorney, and William D. 
Nordhaus, a professor of economics at Yale University, suggest that the Presi
dent periodically present to Congress the major regulatory proposals with an 
analysis of their costs and benefits.26 These proposed major rules (of which 
there are an estimated fifty to one hundred per year) could then be put into 
effect if approved through an act of Congress.27 This legislated regulatory cal
endar could operate in a way similar to that of omnibus budget reconciliation 
bills reviewed by Congress as a package.

Another possible concern over the use of an approval mechanism is that it 
might cut off avenues of judicial review of agency rulemaking. While this be
lief is purely speculative, the problem can be avoided by structuring the ap
proval mechanism in such a way that it does not affect the legality of the rule. 
For example, an approval resolution could be structured simply to authorize 
the agency to implement the proposed rule. In such a case, it would be clear 
that enactment of the resolution did not constitute congressional approval of 
the rule itself for the purposes of judicial review.

A Congressional Research Service analysis of this point concludes that “the 
mere statutory statement of approval of a rule or regulation, however, is am
biguous.”28 Commenting on the approval mechanism included in the CPSC 
reauthorization bill, the report notes that

Congress does not adopt the language of the regulation as its own 
when it passes the resolution. Under such circumstances, a court 
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might be reluctant to hold that Congress intended, in effect, to im
plicitly repeal the rulemaking procedures governing the CPSC in the 
case of a particular regulation and cut off challenges to the regulation 
by aggrieved parties.29

29. Id.
30. Id.
31. A form of the son of legislative veto has been introduced by Congressman Trent Lott and en

dorsed by 75 cosponsors. H R. 3939, 98th Cong.. 1st Sess. (1983).
32. 103 S. Ct. at 2792 (White, J. dissenting).

This suggests that if the Congress does not intend to cut off judicial review, it 
can make its intent clear to the courts through the legislative history, through 
specific language in the resolution, or both.30

Even if affirmative approval of major rules does have the effect of legislating 
the rules and subjecting them only to the judicial review accorded to a statute 
passed by Congress, who can really object? Can one object to the elected Con
gress legislating? Congressional approval of agency action is far better than 
permitting unelected officials to legislate subject to limited judicial review, 
available only to those who can afford it. The opportunity for public accessi
bility and input is the best check on arbitrary action and such access is an 
integral part of the legislative process. Congressional approval is especially 
appropriate in the case of major rules, and in the wake of the Chadha decision, 
seems to be the course advocated by the Supreme Court.

A consensus appears to be growing in the Congress that the use of a joint 
resolution of approval for major regulations combined with the use of a joint 
resolution of disapproval for the other regulations offers the best alternative to 
the legislative veto as it existed prior to the Chadha decision. This son of legis
lative veto31 will be used in future authorizations of agencies, programs, and 
executive branch activities.

II. Severability—What is at Stake?

The status of laws already on the books containing the now unconstitutional 
legislative veto provisions remains unclear. If we are going to sort out the 
governmental wreckage of Chadha fully, then the Congress must address the 
question of severability.

In his dissent in Chadha, Justice White noted that the majority’s decision 
“sounds the death knell for nearly 200 other statutory provisions in which 
Congress has reserved a ‘legislative veto’.”32 For Justice White and for others, 
the question of whether Congress would have delegated the authority granted 
to the executive branch through these laws without a legislative veto attached is 
of fundamental importance. Justice White noted that

[wjithout the legislative veto, Congress is faced with a Hobson’s 
choice: either to refrain from delegating the necessary authority, 
leaving itself with the hopeless task of writing laws with the requisite 
specificity to cover endless special circumstances across the entire 
policy landscape, or in the alternative, to abdicate its lawmaking 
function to the executive branch and independent agencies. To 
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choose the former leaves major national problems unresolved; to opt 
for the latter risks unaccountable policymaking by those not elected 
to fill that role.33

33. Id. at 2793.
34. 103 S. Ct. at 2775-76.
35. Id. at 2775.
36. 673 F.2d 425 (D.C. Cir. 1981), offd. 103 S. Ct. 3556 (1983).
37. Id. at 442.
38. 103 S. Ct. at 2775 (quoting Champlin Refining Co. v. Corporation Comm'n. 286 U.S. 210, 234 

(1934)).
39. Chadha, 103 S. Ct. at 2793 (White, J., dissenting).

Stripped of the legislative veto provision, the laws that remain on the books 
constitute an unadulterated abdication of responsibility by the legislative 
branch. Under Chadha, however, the statutes involved in these cases appear to 
stand absent the veto provisions.

In Chadha the Supreme Court relied on the presence of a severability clause 
to conclude that the legislative veto provision could be severed from the law 
without affecting the validity of the remaining statute.34 The Court stated that 
the legislative history of the statute “is not sufficient to rebut the presumption 
of severability raised by section 406 because there is insufficient evidence that 
Congress would have continued to subject itself to the onerous burdens of pri
vate bills had it known that Sec. 244(c)(2) would be held unconstitutional.”35 
The presence or absence of a severability clause, however, is not the determin
ing factor. In Consumers Energy Council of America v. Federal Energy Regula
tory Commision ,36 which did not involve a severability clause, the court held, 
as in Chadha. that the rest of the statute, including the delegated authority, 
would be valid notwithstanding the invalidation of the statute’s one-House 
veto provision.37

The Chadha Court reasoned that “a provision is further presumed severable 
if what remains after severance ‘is fully operative as a law.’ ”38 This leaves 
only the most disruptive and difficult options for the Congress in addressing 
the unanswered questions on severability.

One available alternative is to leave the delegated power intact without the 
legislative veto, but as Justice White noted, this option runs the risk of “unac
countable policymaking by those not elected to fill that role.”39 A second ap
proach is for the Congress to sit back and do nothing as the inevitable 
litigation contesting the validity of each statute containing a legislative veto 
provision winds its way through the courts, leaving the validity of operating 
statutes in question and clouding the operation of government with uncer
tainty for years to come. A third alternative is for Congress to take legislative 
action to rectify the damage done by the Chadha decision by clarifying or 
repealing the authority that was originally delegated with a legislative veto 
provision included.

The first option is obviously an irresponsible and unacceptable one for the 
Congress to follow and one that would likely collapse under public scrutiny. 
One of the many grievances enumerated against George III in the Declaration 
of Independence was that “[h]e has erected a multitude of New Offices and 
sent hither swarms of Officers to harass our people, and eat out their sub-
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stance.”40 Would the American people stand for an uncontrolled, unencum
bered, and unelected bureaucracy possessing such power?

Under the second approach, the government would virtually drown in disor
der. Already, the courts are calling into question actions taken years ago 
under statutes now shadowed by the constitutional questions emanating from 
the Chadha decision. The United States District Court for the Southern Dis
trict of Mississippi struck down the Reorganization Act of 1977 as unconstitu
tional, holding that there was “no doubt that Congress intended the one-House 
veto provision to be an integral and inseparable part of the entire Act.”41 If 
this decision is followed by other courts, the repercussions would topple signif
icant government institutions.42 In cases where the the legislative veto provi
sion is found to be severable, the risk arises that delegated authority will be 
approved even if Congress would have been unlikely to delegate the authority 
absent the legislative veto as a check on agency action. As the counsel for the 
House of Representatives noted, “[wjhile we in Congress, as participants in the 
conferences and negotiations which produced these statutes, may feel in our 
hearts that authority would not have been delegated without a veto, absent an 
overwhelming record to support our viscera, I believe the courts will find sev
erability in many cases.”43

The clearest path is for the Congress to legislate the answer to the severabil
ity question. Legislation has been introduced by Congressman Levitas that 
would repeal all authority delegated within 180 days after its enactment, unless 
during those 180 days the Congress acted to reinstate the authority with or 
without an alternative legislative veto mechanism.44 This “super sunset” legis
lation would erase the uncertainty that now exists and that will continue to 
exist as we wait for litigation to wind its way through the courts and answer the 
questions. While seemingly dramatic, such legislative action is no more dra
matic than the impact of the Chadha decision.

40. Declaration of Independence, para. 1. Ultimate responsibility for the agencies is vested in Con
gress. so that failure to address the changes wrought to by Chadha would subvert the express constitu
tional plan:

[Executive power was vested in the President; no other offices in the Executive Branch, other 
than the Presidency and Vice Presidency, were mandated by the Constitution. Only two Ex
ecutive Branch offices, therefore, are creatures of the Constitution; all other departments and 
agencies, from the State Department to the General Services Administration, are the creatures 
of the Congress and owe their very existence to the Legislative Branch.

Nixon v. Administrator of Gen. Servs., 433 U.S. 425, 508 (1977) (Burger, C.J., dissenting).
41. EEOC v. Allstate Ins. Co., 570 F. Supp. 1224, 1232 (S.D. Miss. 1983). See also Allen v. Carmen, 

No. 83-3099 (D.D.C. Dec. 3, 1983) (striking down GSA regulations allowing National Archives to 
release Nixon administration documents because regulations subject to legislative veto); United States 
v. Exxon Corp., No. 78-1035 (D D C. June 7, 1983) (Exxon relieved of judgment obtained against it 
under statutes containing inseverable veto provisions).

42. For a list of reorganization plans subject to the legislative veto prior to 1977. see H.R. Rep. No. 
105, 95th Cong., 1st Sess. 32 (1977).

43. Legislative Veto Hearings, supra note 11, at 95 (statement of Stanley M. Brand, General Counsel 
to the Clerk, U.S. House of Representatives).

44. H R. 4535, 98th Cong., 1st Sess. (1983). See also 129 Cong. Rec. H10,589-91 (daily ed. Nov. 19, 
1983) (statement of Rep. Levitas discussing proposals requiring congressional action to authorize 
agency action).
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III. The Fundamental Issue

Whether the solution is to be found in a discussion of severability or the 
alternatives, it is clear that the Congress must act to restore the balance be
tween the branches of government that Chadha has disturbed. Our govern
ment stands on the principles of separation of powers and checks and balances. 
Without the legislative veto, the independent and executive branch agencies 
take on the character of the legislature, yet lack the constitutionally mandated 
checks upon legislative power.

Rules and regulations have the force and effect of law and in some cases are 
made pursuant to the broadest and vaguest authority imaginable.45 The issue 
is still a simple one, even after Chadha'. Who makes the laws in this country, 
the unelected bureaucrats or the elected Congress?

45. See Federal Trade Commission Act, §5, 15 U.S.C. § 45 (1982) (empowering FTC to prevent 
“unfair methods of competition in commerce and unfair or deceptive acts or practices in commerce"); 
National Broadcasting Company v. United States, 319 U.S. 190, 225-26 (1943) (FCC to license radio 
broadcasts “as the public convenience, interest, or necessity requires’’).

46. Chadha, 103 S. Ct. at 2796 (White, J., dissenting).
47. Legislative Veto Hearings, supra note 11, at 98 (statement of Rep. Levitas).
48. FTC v. Rubberoid Co., 343 U.S. 470, 487-88 (1952) (Jackson, J., dissenting). President 

Roosevelt’s Committee on Administrative Management noted that the Constitution “sets up no admin
istrative organization for the government.’’ Reorganization of the Executive Departments: 
Message of the President of the United States Transmitting a Report on Reorganization 
of the Executive Departments of Government, S. Doc. No. 8, 75th Cong., 1st Sess. 55 (1937).

In his dissenting opinion, Justice White calls the legislative veto “a reserva
tion of ultimate authority necessary if Congress is to fulfill its designated role 
under Article I as the nation’s lawmaker.”46 Justice White’s words reveal a 
clear understanding of the workings of government and the manner in which 
the legislative veto operates today. Unfortunately, as Representative Levitas 
has testified, “the Supreme Court, in its majority opinion, displayed an abys
mal ignorance of the way in which our government has evolved today.”47

Critics of the legislative veto have argued that the device would shock our 
Founding Fathers. It is more probable that if Thomas Jefferson, James 
Madison, or any of the other Founding Fathers were to visit us today, they 
would be more shocked by the existence of administrative agencies and by the 
delegation of lawmaking power to this part of the executive. The administra
tive agencies have become a fourth branch of government, deranging our 
three-branch legal theories in much the same manner as the concept of a 
fourth dimension unsettles our three dimensional thinking. As noted by Jus
tice Jackson,

administrative agencies have been called quasi-legislative, quasi-ex- 
ecutive, or quasi-judicial, as the occasion required in order to vali
date their functions within the separation of powers scheme of the 
Constitution. In effect, all recognized classifications have broken 
down and the qualifying prefix “quasi” is a smooth cover that we 
draw over confusion as we might use a counterplane to conceal a 
disordered bed.48

The Chadha decision, at the very least, raises questions and concerns about the 
validity of the rulemaking power of the agencies themselves.
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Thoughts of abolishing the agencies, of course, carry us even further beyond 
modern reality, but the desire and need to maintain the foundations of our 
government require that alternatives to the legislative veto be enacted and that 
the authority contingent on the resolution of the severability issue be rescued 
in one way or another. Separation of powers must remain as it is spelled out in 
the Constitution, the ultimate legislative authority resting with the elected rep
resentatives of the people. Congress must also maintain the system of checks 
and balances that limit all authority delegated to the executive branch.

The Congress must move in this regard. A form of the legislative veto may 
have died in Chadha, but its spirit, as well as the desire to ensure that funda
mental decisions are made by elected representatives, remains alive and strong 
and is embodied in the son of legislative veto. In the last analysis, the Con
gress, elected by the people, will prevail.
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I am delighted to have been given the opportunity to comment on Judge 
Breyer’s proposal for a fast-track substitute to the legislative veto.1 Although 
the Supreme Court invalidated the legislative veto device in INS v. Chadha? 
Judge Breyer’s proposal demonstrates that innovative thinking may well per
mit those with enough determination to circumvent the apparent elfect of the 
Court’s decision. Even more important, the proposal illustrates why such cir
cumvention is possible.

As a doctrinal matter, the legislative veto poses a real dilemma—one that is 
rooted in fundamental uncertainty about the proper relationship between the 
Supreme Court and the elected branches of government. Because the Supreme 
Court tried to resolve the constitutional issues raised by the legislative veto 
without first resolving that dilemma, the Chadha opinion is unsatisfying. Its 
tone is glib; its reasoning is superficial; and its analysis is linguistic rather than 
functional in nature.3

Judge Breyer's fast-track proposal illustrates these defects in a rather dra
matic fashion. By posing the pertinent constitutional issues in a way that can
not be resolved without directly confronting the underlying dilemma, Judge 
Breyer’s veto alternative places so much strain on the reasoning of Chadha that 
the opinion threatens to burst apart at the seams. All of this not only permits 
clever lawyers and legislators to conjure up strategies for sidestepping the 
Court’s decision, but precludes us, as well, from making any reliable determi
nation of whether those strategies are consistent with the theory of our Consti
tution. Using the raw materials provided in the Chadha decision, it is possible 
to spin legal analysis of the legislative veto around and around until we get any 
answer concerning its validity that we desire. It strikes me that this is a useful 
thing to know, and we are indebted to Judge Breyer for providing the catalyst 
that makes it so apparent.

I. The Fast-Track Proposal

The legislative veto has been viewed by many as a useful device because it 
permits Congress to make broad delegations of authority to executive agencies 
while retaining the authority to invalidate particular exercises of that authority 
when it disapproves of what the executive has done.4 Of course. Congress can 
generally invalidate an act of the executive branch by passing a new statute,

813
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but statutes are not always so easy to enact. They require the expenditure of 
enough time and political capital to amass the majorities or supermajorities 
needed for enactment. The legislative veto, however, permits Congress to in
validate an executive action with the concurrence of something less than the 
full majorities required for passage of new legislation. It is, therefore, a politi
cally expedient way for Congress to exert control over executive agencies. 
Viewed in this light, as Judge Breyer points out,* 5 the legislative veto is a polit
ical compromise between efficiency on the one hand and accountability on the 
other.6

article, are more fully developed in Spann, Deconstructing The Legislative Veto, 68 Minn. L. Rev. — 
(1984) (forthcoming).

5. See Breyer, supra note 1, at 787-88.
6. To the extent that the legislative veto permits Congress to take actions that a majority of the 

Members of Congress would not agree to take, it is not a "legislative” veto at all. Rather, it is a veto 
exercised by some entity that is smaller than, and different from. Congress. See Spann, supra note 4.

7. See Breyer, supra note 1, at 790.
8. Chadha, 103 S. Ct. at 2780-88.
9. See Breyer, supra note 1, at 793-94.

Broad delegations of power to executive agencies are efficient in two ways. 
First, they tend to be stated in general terms that facilitate enactment by reduc
ing political opposition that might accompany more specific legislative propos
als. Second, the breadth of agency delegations minimizes questions that might 
otherwise arise concerning an agency’s statutory authority to take particular 
actions. However, this efficiency reduces the degree of accountability to which 
executive agencies are subject. As a result, Congress sought to provide a sub
stitute form of accountability through retention of the power to veto particular 
exercises of agency authority. Even when a veto is not actually exercised, the 
threat of a veto is often enough to prompt executive officials to make conces
sions to the elected Members of Congress before taking potentially controver
sial actions.

Although Chadha declared the legislative veto to be invalid, it is not clear 
precisely why. As Judge Breyer has emphasized,7 the reasoning relied on by 
the Court was literal and mechanical. The Court merely declared the exercise 
of a legislative veto to be an act that was legislative in nature and, therefore, 
invalid for failure to comply with the article I enactment procedures prescribed 
for legislation.8 Because the Court offered no functional explanation of why 
the veto ought to be subject to the article 1 enactment procedures, the opinion 
is unsatisfying. Now, Judge Breyer has proposed an alternative to the veto 
device that demonstrates just how unsatisfying the Chadha opinion is.

Under Judge Breyer’s alternative,9 executive actions taken pursuant to 
broad congressional delegations of power would not automatically have legal 
effect. Rather, they would serve as legislative proposals that would become 
effective only if affirmatively enacted by Congress. The internal rules of each 
House, however, would be amended to provide a “fast track” for such legisla
tive proposals, pursuant to which the proposals would quickly be voted on by 
each House without procedural delays. This would provide a quasi-automatic 
process by which executive proposals could become law, but the procedure 
could be terminated with respect to any particular executive proposal through 
passage of a “derailing” resolution by one or both Houses. Such a resolution 
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would have the effect of taking the executive proposal off of the fast track and 
subjecting it to the normal legislative process, with all of its attendant political 
maneuvering and delays.

The derailing resolution would have roughly the same effect as a one- or a 
two-House veto, depending on which derailing option Congress selected, be
cause it would strike roughly the same political compromise as that struck by 
the legislative veto.10 However, the fast-track proposal would not depart from 
the legislative procedures prescribed by article I, and would not, therefore, ap
pear to be invalid under the terms of the Chadha decision. How then should 
the fast-track alternative be viewed in constitutional terms? Should it be 
viewed as constitutional because it satisfies the language of article I, or should 
it be viewed as unconstitutional because it serves the same purpose as that 
served by the unconstitutional legislative veto? Stated differently, was the 
Supreme Court merely disapproving of the manner in which Congress chose to 
strike the political compromise embodied in the legislative veto, or was it in
validating the political compromise itself? As it turns out, that question poses 
a dilemma so fundamental that it is easy to understand why the Court chose to 
avoid it.

10. The political compromise would not be precisely the same, however, for the reasons that Judge 
Breyer specifies. See id. at 794-95.

11. See, e.g., U.S. Const, art. I, § 5.
12. See id. art. I, § 1.
13. The separate-constituency theory was articulated most clearly in the legislative veto context by 

the United States Court of Appeals for the District of Columbia Circuit in Consumer Energy Council 
of Am. v. Federal Energy Regulatory Comm’n, 673 F.2d 425, 461-65 (D.C. Cir. 1982),afdmem. , 103 
S. Ct. 3556 (1983) (invalidating one-House veto with respect to agency rulemaking).

II. The Dilemma

The dilemma is this: Constitutional theory both permits and precludes Con
gress from relying upon the legislative veto as a device for controlling execu
tive action. Watch what happens when we undertake a functional analysis of 
the legislative veto.

Subject to certain exceptions that are not here pertinent,11 Congress can ex
ercise only legislative power, because that is the only power that it is granted 
under the Constitution.12 The doctrine of separation of powers, which is im
plicit in the structure of the Constitution, requires the concurrence of three 
separate constituencies to make legislation valid. The Senate—which repre
sents state interests, the House of Representatives—which represents the inter
ests of local majorities, and the President—who represents the interests of the 
national majority all must agree on the desirability of a particular action 
before that action can have the effect of valid legislation.13 Consistent with our 
system of checks and balances, this three-constituency-concurrence require
ment provides a degree of quality control over the development of federal poli
cies that helps to ensure that imprudent legislative proposals will not be 
implemented. Because the legislative veto permits one or two Houses of Con
gress acting alone to implement legislative policy decisions without the concur
rence of the three required constituencies, the veto is unconstitutional, in 
violation of separation of powers principles ....
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But the legislative veto is authorized by legislation. Moreover, that legisla
tion is perfectly valid because it has been agreed to by the three separate con
stituencies specified in the Constitution, thereby satisfying our quality control 
standards. Both Houses of Congress and the President have determined that, 
in the contexts in which it is authorized, the legislative veto constitutes a pru
dent method of achieving a valid governmental objective. Because the legisla
tive veto is an essential component of a perfectly valid piece of legislation, the 
veto is constitutional and is completely consistent with separation of powers 
principles.

Separation of powers principles are designed to ensure that the political pro
cess operates properly, but here, a properly operating political process has cho
sen to take an action that can be said to violate separation of powers principles. 
When the two conflict, which should prevail—the principle designed to protect 
the political process or the political process that the principle was designed to 
protect? It is not possible to resolve this dilemma without first adopting a nor
mative position regarding the primacy of principle versus politics. That is 
what the Supreme Court failed to do in Chadha, and that is why the Chadha 
decision is unsatisfying. In more cosmic terms, the problems that plague the 
Chadha decision are the same problems that plague the legitimacy of judicial 
review itself. When we decide how we feel about judicial review, we should be 
able to decide how we feel about the legislative veto. Until that time, however, 
constitutional analysis is likely to be a somewhat dizzying experience. By 
making a minor modification to Judge Breyer’s proposal I can illustrate what I 
mean.

III. Analytical Spin

Judge Breyer’s fast-track alternative is appealing because it closely approxi
mates the political compromise that is struck by the legislative veto. As inge
nious as the fast-track alternative is, however, it does not perfectly replicate 
that compromise.14 Luckily. I have developed the perfect alternative. Now, 
your initial reaction will be that my alternative is absurd and impractical, and 
you will be tempted to say, “Thank God for Judge Breyer and his down-to- 
Earth approach to this difficult subject.” But on reflection, it should become 
apparent that mine is. indeed, the perfect alternative. My alternative proposal 
is called the “legislative veto!”

14. See Breyer, supra note 1, at 794-95.

At the beginning of the next session of Congress, the Members of both 
Houses should meet to discuss the consequences of the Chadha decision. If 
they genuinely wish to use the legislative veto as a means of controlling execu
tive discretion, and if they are willing to pay the price, the Members of Con
gress have it well within their power to exercise legislative vetos that are every 
bit as effective as the veto invalidated in Chadha. They need only agree to 
rubber stamp, through affirmative legislation, all vetos exercised by a desig
nated House or Committee of Congress. My proposal differs from Judge 
Breyer’s in that it does not rely on a rules change or any other method of 
formally binding legislators to the veto scheme. Moreover, because enactment 
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of the affirmative legislation would be truly automatic under my scheme— 
Members would not even need to be told the subject matter of the bills for 
which they were voting—the entire process would replicate, rather than merely 
approximate, the efficiency of the traditional legislative veto; it would capture 
precisely the same political compromise. However, each veto will have been 
implemented through affirmative legislation, in accordance with the proce
dures specified in article 1, thereby honoring the dictates of Chadha.

Because my legislative veto so effectively mirrors the legislative veto set 
aside in Chadha, one might well wonder whether it is truly constitutional. But 
the constitutional issue is easily disposed of. My legislative veto is nothing 
more than a standard political deal. Whenever a rubber-stamp bill is intro
duced, each legislator agrees to vote for that bill, even though he or she may 
not actually favor it, in exchange for the commitment of other legislators to 
vote for future rubber-stamp legislation that they might not favor. This is clas
sic political logrolling, in its purest form. If the Court attempted to invalidate 
such a scheme it would be telling legislators that their votes were effective only 
if the Supreme Court approved of their motives in casting those votes. Such a 
holding would involve a separation of powers violation all right, but it would 
be the Supreme Court that was intruding impermissibly into the legislative 
process. Chadha may preclude Congress from binding itself to a legislative 
veto scheme by law, but it certainly cannot preclude the Members of Congress 
from making such a scheme politically binding.

As fate would have it, my legislative veto not only turns out to be constitu
tional. but it turns out to be a prudent policy choice as well. In fact, it turns 
out to be the most prudent policy choice imaginable. Not only will the scheme 
have been agreed to by the Members of Congress, but the scheme will be con
tinuously reevaluated and immediately corrected if it ever proves to have be
come imprudent. The moment that the Congress ceases to believe that the 
scheme is warranted, the scheme will cease to work; the moment that too many 
legislators decide that they no longer wish to rubber stamp legislative vetos 
through affirmative legislation, the legislation will be defeated and the vetos 
will cease to be effective.15 Instantaneous political accountability . . . what 
could be better.

15. The scheme will continue to work as long as a majority of the Members of each House are 
prepared to vote in favor of a legislative veto. If a presidential veto is exercised, the scheme will con
tinue to work as long as two-thirds of the Members of each House are prepared to vote in favor of the 
legislative veto.

As I mentioned earlier, you may be thinking that such a scheme would be 
impractical and that it would never work because the Members of Congress 
would break ranks the first time they were called upon to rubber stamp a veto 
of which they disapproved on the merits. Well, I suppose that’s right, but 
that’s also the point. If Congress does not believe strongly enough in the legis
lative veto to pay the political price required to make it work, why should the 
veto continue to be an available legislative device? Wasn’t the Supreme Court 
right to invalidate the legislative veto, because it would only be useful to a 
Congress that did not truly believe in the political compromise that the veto 
was intended to embody?
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If you are about to say “yes,” think carefully before you answer. Just as we 
were able to predict that an informal veto scheme would not work because the 
Members of Congress might not always honor their political commitments, 
Congress too could make the same prediction. Why then should not Congress 
be able to guard against that danger by making the political commitments of 
its Members to a legislative veto scheme legally, as well as politically, binding? 
As long as the three pertinent constituencies agree that legal commitments are 
a prudent way to supplement political commitments, and they do so in accord
ance with the prescribed article I procedures, shouldn’t the resulting legislation 
be legally effective?

Well, look where we are. We are right back on the horns of that dilemma 
again, and our analysis has simply gone around and around. But where else 
could it go? Until we resolve our ambivalence concerning the proper interac
tion of law and politics—of the Court and the elected branches of govern
ment—it is fitting that we go around in circles. At least those circles will 
remind us of how hopelessly interconnected law and politics appear to be.
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In his article on the District of Columbia Constitutional Convention, 
Professor Schrag presents a history of the creation of a constitution  for 
a potentialfifty-first state of the United States of America. The history 
serves many purposes, from specifically detailing the process of develop
ing a state constitution to portraying, analogically, aspects of the Ameri
can political and social system.

First, Professor Schrag describes the political status of the inhabit
ants of our nation’s capital. Recognizing that they have only a limited 
form of self-government, with only limited representation in Congress, 
he supports the District’s application for statehood. The article is a his
tory of the District’s most substantial step along the road to statehood, 
the constitutional convention. As an elected delegate to the convention, 
Professor Schrag describes the political forces which determined the 
constitution’s structure, relates the policy arguments pertaining to the 
convention’s features, and provides a “constitutional history” that will 
help others to construe the document in future years. In his conclusion, 
Professor Schrag proposes modification of the constitution in ways that 
willfacilitate congressional approval of statehoodfor the District.
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The author, however, goes beyond presenting a traditional history of 
the provisions of the constitution. He also provides a personal account 
of the behind-the-scenes events which arguably affected, in major ways, 
the nature of the convention and the content of its product. This human
ization of a legislative process can be extrapolated beyond its applica
tion to a particular convention. The work provides a graphic illustration 
of the role of interpersonal relationships in the creation of American 
law.

Even further, the author provides an insight into the political impact 
of aspects of American social life. In the first half of the work, the au
thor describes a convention increasingly fragmented into racial blocs. 
The work reveals a rare scene in American political life: White legisla
tors trying to cope with what they perceive to be an effort by an organ
ized black majority to reduce their political influence. This specific 
example becomes an analogy for the morefrequent situation, in which a 
black minority fights to make its voice heard by a white majority. The 
author recognizes this latter cry as a primary reason for strengthening 
the Distict of Columbia’s political status.

In the second half of the work, the author illustrates the convention’s 
shift from racial to ideological alignment, as delegates press for a con
stitution that will include rights and governmental organizations that re
flect their normative conceptions of society. Ultimately, the ideological 
battles of this recent constitutional convention mirror the contemporary 
political struggles in our nation as a whole.
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Introduction1

1. The following sources will be cited extensively throughout the article, and have been given the 
listed short citation forms: Committee Tape Recordings (the author’s transcripts of his unofficial tape 
recording of constitutional convention committee meetings) [hereinafter cited as CTR, and followed by 
the name of the committee, the date, and the transcript page number|; Constitution of the State of New 
Columbia set forth in Appendix B [hereinafter cited as Const, and followed by the article and section 
number]; Minutes of the District of Columbia Statehood Constitutional Convention [hereinafter cited 
as Minutes and followed by the date); Robert’s Rules of Order (rev. ed. 1981) [hereinafter cited as 
Robert’s, and followed by the page); Unofficial Rules of the District of Columbia Statehood 
Constitutional Convention (adopted Feb. 18, 1982, and distributed to delegates Feb. 27, 1982) 
[hereinafter cited as Rules and followed by section number] (copy on file at Georgetown Law Journal}', 
Revised Rules of the District of Columbia Statehood Constitutional Convention (adopted April 24, 
1982) [hereinafter cited as Revised Rules and followed by the section number]; Transcript of the 
District of Columbia Statehood Constitutional Convention (hereinafter cited as Transcript and 
followed by the date and page],

2. D.C. Sess. Law 3-171 (1980).
3. U.S. Const, art. IV, § 3.
4. D.C. Council Act 4-250 (D.C. Register. Sept. 18, 1981, at 4062).
5. N. Meller, With an Understanding Heart: Constitution Making in Hawaii 82 (1971).
6. J. Wheeler & M. Kinsey, Magnificent Failure—The Maryland Constitutional Con

vention of 1967-68 47 (1970).

On the day that Ronald Reagan was elected President of the United States, 
the voters of the District of Columbia began the process of turning the District 
into the fifty-first state. By a sixty-forty margin, they approved an initiative to 
call a Constitutional Convention;2 when ratified by the people, the charter 
written by the delegates to this convention would be submitted to Congress as 
part of a statehood application. Under the United States Constitution, a sim
ple majority in each House of Congress would be sufficient to admit the new 
state to the Union.3

The Constitutional Convention that resulted sixteen months later was, in 
many ways, similar to other postwar state constitutional conventions. Dele
gates were elected from geographical districts; they organized politically; they 
formed committees, wrote drafts and reports, and held hearings and floor de
bates. In some other respects, however, the District of Columbia’s Convention 
was unusual or even unprecedented. The first striking difference, of course, lay 
in the fact that the delegates in the District of Columbia were establishing a 
new state. In modem history, only Alaska and Hawaii had written constitu
tions from scratch; other conventions had set about to revise existing state con
stitutions. Second, the District’s Convention emerged, through the initiative 
process, from a grass-roots movement that was never encouraged or supported 
by the commercial or political establishments of Washington. The power 
structure remained aloof while ordinary citizens—most of them political ama
teurs, who had either never held elective office or who had at most been neigh
borhood organizers—built the structure for a future state government. Third, 
because the establishment was so cool to the enterprise, the operation was run 
on a shoestring. The District’s Council appropriated only $150,000 for the 
Convention,4 compared to $1,500,000 for the Hawaii Convention of 19675 and 
$2,000,000 for the Maryland Convention of 1968,6 and the Convention lacked 
the services of an expert Preparatory Commission, traditionally regarded as 
essential for such conventions.

Fourth, the one-party nature of District politics resulted in very few Repub
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licans serving as delegates, and party loyalties consequently played almost no 
role in the Convention. Fifth, because the political profile of the District is 
more liberal than that of any existing state, and because the District’s senior 
public officials and business leaders did not participate, the delegates tended to 
reflect varying degrees of progressivism. The delegates spanned a somewhat 
unusual political spectrum for United States politics. Four Republicans and a 
Communist aside, they ranged from liberal Democrats to Socialists, and thus 
the draft constitution that emerged from the Convention was as much a mani
festo for social reform (including clauses guaranteeing the rights to employ
ment, abortion, and strike) as an outline for a form of governmental structure. 
Finally, seventy percent of the District’s residents are black.7 For the first time 
in history, members of what is nationally a minority group constituted a ma
jority of delegates to a state constitutional convention. Inevitably, race played 
an especially significant role in the Convention’s politics.

7. 1980 Census of Population Characteristics, District of Columbia, Table 15, 10-8 (1982).
8. See The Federalist No. 40, at 256-59 (J. Madison) (Modem Library ed. 1937).
9. M. Faust, Constitution Making in Missouri: The Convention of 1943-44 (1971).
10. V. Fischer, Alaska’s Constitutional Convention (1975).
11. R. Connors, The Process of Constitutional Revision in New Jersey: 1940-47 (1970).
12. E. Cornwell & J. Goodman, The Politics of the Rhode Island Constitutional Con

vention (1969).
13. N. Meller, With an Understanding Heart: Constitution Making in Hawaii (1971).
14. D. Shalala, The City and the Constitution: The 1967 New York Convention’s Re

sponse to the Urban Crisis (1972).
15. G. Wolf, Constitutional Revision in Pennsylvania (1969).
16. J Wheeler & M. Kinsey, Magnificent Failure—The Maryland Constitutional Con

vention of 1967-68 (1970).
17. S. Gove & T. Kitsos, Revision Success: The Sixth Illinois Constitutional Convention 

(1974).

Constitutional conventions are significant events in the life of a polity, and 
they merit academic attention. Such conventions are occasions for expressing 
ultimate public aims and concepts of democratic government: They reflect the 
aspirations of people and their views on the use of public power to achieve 
their goals. Because any subject that can be addressed in legislation can be 
treated in a constitution, conventions also tend to be cauldrons into which so
cial issues of significant controversy are thrust. Conventions can be occasions 
on which the people themselves, setting their elected legislators at a distance, 
employ an alternate and, perhaps equally legitimate political device for mak
ing law with respect to major public policies.8

Scholars have, of course, recognized the importance of these conventions 
and have produced valuable literature on their process. Books have been writ
ten on many of the major state constitutional conventions between 1943 and 
1975; they chronicle the efforts, some of which were rejected by the voters in 
subsequent referenda, to develop new constitutions for Missouri,9 Alaska,10 
New Jersey,11 Rhode Island,12 Hawaii,13 New York,14 Pennsylvania,15 Mary
land,16 and Illinois.17

These books, most of which were written under the sponsorship of the Na
tional Municipal League’s State Constitutional Convention Project as a result 
of a Carnegie Corporation grant, have much to offer the student of the conven
tion process. They typically describe how the convention was called, the back
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grounds of the delegates, the roles played by convention officers, the types of 
proposals suggested, and the major substantive issues addressed. They are 
very useful as general descriptions of what conventions do and as guides to the 
reasons given by the delegates to explain the outcomes on particular constitu
tional issues.

But these prior studies of constitutional conventions are incomplete. Writ
ten largely from public records, newspaper accounts, and occasional memoirs, 
they describe the conventions as though they had been performances on the 
stages of public auditoriums, as viewed from the last row or, at best, the front 
row. The outcomes of political conflicts often appear to result exclusively from 
rational public debate and the persuasiveness of argument. In a sense, of 
course, this perspective is fair; conventions are official public meetings, and 
part of what happens is the formal debate and the final result. I would con
tend, however, that these studies fail to present a complete picture of constitu
tional conventions because they do not capture what it is like to be on the 
stage, extemporizing the lines, or behind the scenes, hunting for the missing 
props.

More particularly, I served as an elected delegate to the District of Colum
bia Constitutional Convention, and not having found a history that comes 
close to revealing the quality of a convention as I experienced it, I set out to 
write one. In doing so, I had three objectives. First, I desired to write about 
this convention in the format of the traditional political histories of state con
stitutional conventions. The founding of a new state merits such a history, 
even if it turns out that many years and false starts separate this particular 
convention from the District’s entry into the Union. In addition, the “grass 
roots” nature of this particular convention makes the event a small but impor
tant episode in the ragged history of American populism.

Second, I sought to capture the elements missing from the traditional ac
counts, the political and personal aspects of convention routine. No constitu
tional convention can possibly be as dry and stuffy as most of the literature 
implies—the one that I attended certainly was not. Like a legislature, a consti
tutional convention is a swirl of personal rivalries and power plays, political 
battles and deals, alliances and treacheries, missed meals and missed families, 
raging emotions, strategic plotting, tense roll calls, procedural maneuvers, sur
prising reversals, and lucky or unlucky breaks. In trying to convey these less 
visible aspects of the process of constitution-making, I have tried to follow the 
trail blazed by Eric Redman, whose classic study The Dance of Legislation™ 
has given the public access to some of the realities of the federal legislative 
process.

My third objective involves the relationship between the other two. I have 
sought to suggest something about the limits of any one mode of reporting, and 
to imply that neither type of account can alone do justice to a legislative pro
cess. Each provides merely one perspective from which to view an event that 
can never be recaptured in its totality and which, indeed, was never glimpsed 
in that totality even by those who participated in it. The point has been made 
before, particularly in Graham Allison’s leading book, The Essence of Deci-

18. E. Redman, The Dance of Legislation (1973). 
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sion,'9 but it is worth applying to a lawmaking context. I am acutely aware 
that although I have set forth my own story of the Convention at some great 
length, each of the forty-four other delegates could also provide his or her 
personal perspective. Each of these perspectives would be different from mine, 
in major as well as minor ways; these other viewpoints would focus on aspects 
of which 1 am nearly unaware, contradict my observations, reach different con
clusions, resolve some of my still unanswered questions and, surely, view me in 
ways altogether different from the way I view myself. Not only the other dele
gates, but every research assistant, every court reporter, every secretary could 
write a book about the Convention, and all would be different, all valid, all a 
fraction of understanding.19 20

19. G. Allison, The Essence of Decision (1971).
20. 1 am reminded of the main point that D M. Thomas makes at the end of The White Hotel 

(1981). Although he tells the story of only one life, the lives and stories of each of those who died at 
Babi Yar would be as unique, as rich, and as important as the one he details.

21. District of Columbia Self-Government and Governmental Reorganization Act. Pub. L. No. 93- 
198, § 602(a)(1), 87 Stat. 774, 813 (1973) [hereinafter cited as Pub. L. No. 93-198].

The structure of this work reflects my third objective. I have sought to 
heighten the contrast between the perspective of the observer whose duty is 
defined only in terms of reporting and commenting on publicly observable 
political events, and that of the participant observer who is enmeshed in those 
events. I have therefore divided each aspect of Convention history into two 
parts. By perusing only the odd-numbered chapters, the reader will absorb an 
overview of the Convention, much as if he or she had happened upon a history 
of the traditional type. Such a history cannot conceal the author’s own polit
ical stance, and this one does not, but it attempts to steer clear of the highly 
personal reporting that characterizes participant journalism. By working 
through only the even-numbered chapters, the reader will see the Convention 
as I saw it: charged, fragmented, a storm that developed quickly and did not 
abate until the final fall of the gavel. By going through the entire work, chap
ter by chapter, the reader may be able to share my sense of how much is hap
pening at once in a political arena, and of just how limiting a single perspective 
can be.

I. The Campaign for Statehood

Somewhere on this planet, there is an island whose territory comprises sixty
seven square miles. The island is a colony, owned by one of the world’s great 
powers. The natives are mostly black. The colonial rulers are almost exclu
sively white.

Bowing to the twentieth century, the colonial power has permitted its colony 
a limited amount of self-government. The natives are allowed to elect their 
own council, but the council’s law-making powers are limited in two ways. 
First, no law passed by this council can go into effect without review by the 
colonial power’s legislature, which has the power to veto any such law within 
thirty days after enactment.21 For laws that might affect the colonial power’s 
officials, such as revisions of the local criminal code, a veto by even one House 
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of the colonial power’s bicameral legislature will prevent the law’s enact
ment.22 Second, even after the thirty days have expired, the colonial power’s 
legislature still reserves the right to amend or repeal the council’s laws.23 In
deed, the colonial power even reserves the right to rescind, at any time, the 
council’s law-making power altogether.24

22. Id. § 602(a)(2). The constitutionality of both provisions of section 602(a) has recently been 
thrown into question by the decision of the Supreme Court in the legislative veto case. Immigration and 
Nationalization Service v. Chadha, 103 S. Ct. 2764 (1983). In the wake of that decision, however, the 
House and Senate have approved different versions of amending legislation that would continue to 
permit Congress to veto the District of Columbia’s local legislation by a joint resolution that would be 
submitted to the President. Teeley, House Approves Bill Clearing Up Legal Question on D.C. Home 
Rule. Wash. Post. Oct. 5, 1983, at B3, col. 4.

23. Pub. L. No. 93-198, supra note 21, § 601.
24. Because article 1. section 8 of the United States Constitution gives Congress exclusive jurisdiction 

over the Capital district, all laws granting home rule powers can be repealed, as they have been in the 
past. Only a constitutional amendment or statehood could alter this constitutional arrangement.

25. Pub. L. No. 93-198, supra note 21, § 603(a).
26. 28 U.S.C. § 541(a) (1976).
27. Pub. L. No. 93-198, supra note 21, § 433(a).
28. Id. § 602(a)(6).
29. Interview with Jason Newman. Director of Georgetown University’s Harrison Institute for Pub

lic Law (June 9, 1982); cf Kurtz & Isikoff, D. C. Home Rule: Congress Still Rules the Roost, Wash. Post. 
Oct. 25, 1981, at A16, col. 2. Mr. Newman has long been involved with the organization of the govern
ment of the District. He helped to secure passage of the home rule legislation and organized a training 
institute for the initial members of the District’s Advisory Neighborhood Commissions. He directed a 
program under which law students assisted members of the District’s Council in legislative matters, and 
wrote a compendium of legal materials bearing on the powers and functions of the District’s govern
ment under home rule See The D C. Project; Community Legal Assistance, The District of Columbia: 
Its History, Its Government, Its People.

The limited self-government that has been granted to the colony does not 
extend to the budget; the natives cannot be trusted to look after their money. 
The local council may recommend a budget, but the power to authorize ex
penditures of local tax revenues is exclusively the province of the colonial 
power’s legislature.25

Many of the colonial power’s rulers have bought homes in the colony. In 
order to protect themselves and their investment, they have taken special care 
to see to it that the natives do not control the systems of criminal or civil jus
tice. The leader of the colonial power appoints the prosecutor for the colony,26 
usually a white. He also appoints all of the colony’s judges, civil and 
criminal.27

These rulers enjoy the life style in the colony, and have taken care to insure 
that certain aspects of it are not disrupted. The local council, for example, has 
been forbidden to pass any laws permitting the erection of tall buildings.28 
Although such buildings might expand the local tax base, they would spoil the 
long vista enjoyed by the colonial rulers. Similarly, the colonial rulers have 
communicated effectively that they expect taxicab rates to be kept much lower 
than they are on the mainland of the colonial power.29

The natives are required to pay, in addition to their local taxes, a tax to the 
colonial power. This tax, on income, is at the same rate that citizens of the 
colonial power are themselves obliged to pay. Unlike the citizens of the colo
nial power, however, the natives are not permitted to vote for the colonial 
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legislators who impose the tax or determine its rate.30

30. Although District residents pay federal income tax, only people residing in states may vote for 
members of the House of Representatives and the Senate. U.S. Const, art. I, § 2 & amend. XVII.

31. S. Smith, Captive Capital—Colonial Life in Modern Washington 53 (1974).
32. There is still, technically speaking, a City of Washington within the District of Columbia: Its 

northern boundary is at Florida Avenue. But as a practical matter, the distinction between "Washing
ton” and the “District of Columbia” is nonexistent, and the entire District is governed as a unit.

33. 1 W. Bryan, A History of the Nation’s Capital 41-43 (1914).
34. Id. at 41-42.
35. S. Smith, supra note 31, at 38-39; C. Green, Washington: Village and Capital, 1800-1878, 

at 8 (1962).
36. New Letters of Abigail Adams 1788-1801, at 257 (S. Mitchell ed. 1973).
37. I W. Bryan, supra note 33, at 387-91.
38. The Federalist No. 43, at 280 (J. Madison) (Modem Library ed. 1937).
39. C. Green, supra note 35, at 31.

The colonial power is the United States of America. The colony is Wash
ington, D.C. The perspective is that of many residents of the nation’s capital.

♦ ♦ *
Washington’s appeal for statehood is rooted in long-term31 dissatisfaction 

with the relationship between the city, actually a “federal district”32 and the 
national government—a relationship which has changed many times during 
the nearly 200 years of the District’s history. The District was born as the 
result of a national political compromise in the early days of the Republic. 
The South, fearful that Northern states would have too much influence if the 
federal capital were located in a Northern city such as Philadelphia, demanded 
that it be placed in the South.33 At the same time, the Northern states, which 
had incurred the largest part of the Revolutionary War debts, were pressing, 
over Southern resistance, for the federal government to assume those obliga
tions.34 Alexander Hamilton struck a compromise: To induce the South to 
accept federal assumption of the debt, the national capital would remain in 
Philadelphia for only ten years, after which it would be moved to the Potomac 
River, near Georgetown.35 The states of Maryland and Virginia ceded land to 
the federal government for the creation of the new capital.

The capital city that came into being in 1800 was, in reality, a few federal 
buildings surrounded by thinly populated swampland, on which a few margi
nal farms were maintained. The towns of Georgetown and Alexandria were 
included in the District, but even Georgetown was, to Abigail Adams, “the 
very dirtyest Hole I ever saw for a place of any trade or respectability of 
inhabitants.”36

The residents of the new District were required to give up the franchise that 
they had enjoyed as inhabitants of Maryland and Virginia, but the expectation 
was that Congress, to which the Constitution gave exclusive but delegable 
powers over the District, would grant them some form of local self-govern
ment.37 Madison had said in the Federalist Papers that a “municipal legisla
ture for local purposes, derived from their own suffrages, will of course be 
allowed them.”38

In 1802 Congress began to make good on this expectation; a new charter 
provided for a Presidentially-appointed Mayor and an elected Council.39 In 
1812 election of the Mayor by the Council was authorized, and popular elec
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tion of the Mayor was permitted eight years later.40

40. Id. at 89.
41. Id. at 335-36.
42. Id.
43. 2 W. Bryan, A History of the Nation’s Capital 622 (1916).
44. C. Green. Washington: Capital City, 1879-1950, at 45-46 (1963).
45. 2 W Bryan, supra note 43, at 501-02.
46. S. Smith, supra, note 31, at 44-45; C. Green, supra note 35, at 345-51.
47. 2 W. Bryan, supra note 43, at 633.
48. Id. at 625.
49. S. Smith, supra note 31, at 46; C. Green, supra note 35, at 360.
50. 2 W. Bryan, supra note 43, at 626.
51. Interview with Jason Newman, supra note 29.
52. C. Green, supra note 35, at 394; S. Smith, supra note 31, at 46.
53. S. Smith, supra note 31, at 46.

This form of home rule continued until 1871, when Congress established a 
territorial form of government for the District. The people continued to elect 
the lower house of the legislature, but the upper house, the Governor, and a 
Board of Public Works with independent assessment power were appointed by 
the President.41 At the same time, the District was given a non-voting Dele
gate in Congress.42

President Grant appointed one of his loyalists, Alexander Shepherd, as 
Commissioner of Public Works.43 Shepherd's actions in office were to affect 
the political life of the District for a hundred years. Congress had never in
vested adequately in the physical plant of the city, which had become particu
larly filthy and slum-ridden in the years after the Civil War.44 Streets were 
unpaved and unsightly, and animals ran through them. Shepherd set out to 
make up for decades of neglect, undertaking a massive program of building 
sewers, planting trees, paving streets, and installing gas lights.45 In the process, 
he expended three times as much money as had been projected, and substan
tial sums could not be accounted for in the records of the Public Works 
Commission.46

Congress reacted sharply. As a result of the ensuing investigation, Shepherd 
fled to Mexico,47 and in 1874 Congress concluded that limited self-government 
for the District had been a mistake.48 It abolished the territorial form of gov
ernment, and raffier than returning power to an elected Mayor, it determined 
to govern the District itself.49 From 1874 until 1974, Congress made all legisla
tion for the District, and the House and Senate District Committees, comprised 
entirely of people responsible to voters in other areas of the country, became 
the District’s de facto OiXy Council. Executive power was vested in an ap
pointed three-member Board of Commissioners.50

The significance of the Shepherd scandal in the history of District govern
ment is difficult to overestimate. In the late 1960’s, lobbyists for home rule 
were being told by Congressmen that “the city of Washington isn’t ready for 
home rule; just look what happened last time we tried it.”51

At first, the political responsibility that Congress had assumed for District 
affairs led it to accept a large measure of financial responsibility as well. In 
1878 it approved a formula under which the federal government would pay for 
fifty percent of local expenditures.52 The fifty percent federal contribution, 
however, was gradually reduced to about one-third by 1913,53 a percentage not 
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since exceeded.54

54. Id.
55. C. Green, supra note 44. at 21; S. Smith, supra note 31. at 50.
56. This growth in population occurred despite a physical contraction resulting from Congress’ 1846 

retrocession to Virginia of the third of the District that had been ceded by that state. See An Act to 
Retrocede the County of Alexandria in the District of Columbia, to the State of Virginia. 9 Stat. 35, ch. 
35 (1846).

57. I W. Bryan, supra note 33, at 548 n.l.
58. C. Green, supra note 44, at 21; S. Smith, supra note 31. at 56.
59. C. Green, supra note 44. at 21; S. Smith, supra note 31, at 56.
60. C. Green, supra note 44. at 89; S. Smith, supra note 31, at 56.
61. S. Smith, supra note 31. at 17.
62. C. Green, supra note 44. at 109.
63. Id. at 113, 215.
64. Id. at 101-14.
65. Id. at 266; S. Smith, supra note 31, at 61.
66. S. Smith, supra note 31, at 62; C. Green, supra note 44, at 402 (hiring of blacks); id. at 397 

(slums).
67. C. Green, supra note 35, at 458 (quoting Rep. Collins).

Meanwhile, the District became more and more heavily populated as the 
federal government grew and required manpower and ancillary services. Peo
ple looking for work flooded into the capital after the Civil War and Washing
ton’s population increased from 61,000 to 109,000 in a single decade.55 As 
Washington became more populous,56 it also became poorer and blacker. 
Blacks, four-fifths of them slaves, had constituted about a quarter of the popu
lation of the District in 1800,57 but 40,000 blacks, including many emancipated 
slaves, migrated to the District during the Civil War.58 Blacks continued to 
arrive in subsequent decades,59 and by 1900 they constituted about a third of 
the District’s population.60 This ratio of blacks to whites held steady until a 
major migration of blacks to the District took place after World War II, when 
in two decades the ratio was reversed, and the District became about seventy 
percent black.61

During the twentieth century, gradually deteriorating race relations, exacer
bated by congressional indifference to the needs of what was becoming a larger 
proportion—and eventually a majority—of the District’s population, made the 
1874 system of local government seem increasingly unsatisfactory. Many 
blacks worked in local government jobs in the early 1880’s, but these jobs dis
appeared within a decade.62 Citizen associations and the Board of Trade dis
couraged or barred black membership.63 Civil rights laws were disregarded, 
railroads and buses to Maryland and Virginia were segregated, and unions 
refused to admit blacks to membership.64 In 1919 a band of white servicemen 
attacked a group of blacks, leading to five days of rioting in which thirty-nine 
people were killed.65 The federal government itself tolerated segregation in the 
nation’s capital, hired few blacks in the federal service (except in custodial 
jobs), and did nothing to improve conditions in the ever-growing slums.66 In 
the 193O’s the chairman of the House Subcommittee on District Appropria
tions turned down the District’s request for welfare assistance by explaining to 
the city’s welfare director that “if I went along with your ideas ... I'd never 
keep my seat in Congress. My constituents wouldn’t stand for spending all 
that money on niggers.”67

* * ♦
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All this is a form of ancient history, known to many District residents but 
not itself the source of the emotionally felt grievances which led to the call for 
statehood. The modern counterpart—the history within the living memory of 
those active in District politics—dates from the 1950’s and 1960’s, and particu
larly from the civil rights activism born in that period. Increasing national sen
sitivity to issues of black power during this period was not reflected in the 
actions of the congressional committees that governed the District. The House 
District Committee was dominated throughout this period by Southern 
whites68 who viewed the District as above all else a fine opportunity for pa
tronage.69 Only rarely was a black appointed as one of the District’s three 
Commissioners, and most of the managerial jobs in city government also went 
to whites.70 Nor were the white managers Washingtonians: Judges, for exam
ple, were imported by the White House and the District Committee from all 
over the country to serve in the nation’s capital.71

68. Kurtz & Isikoff, Power of Congress Over DC. Pales in Comparison to McMillan’s, Wash. Post, 
Oct. 25, 1981, al A17, col. 1.

69. Interview with Jason Newman (June 9. 1982), supra note 29.
70. Id.
71. Id.
72. Kurtz & Isikoff. D C. Home Rule: Congress Still Rules Roost. Wash. Post, Oct. 25, 1981, at A16, 

col. 2.
73. Id.
74. Interview with Jason Newman (June 9. 1982), supra note 29.
75. Id.
76. Wicker, Peace Overtures Get No Response, N.Y. Times, Jan. 13. 1966, at 15, col. 1.
77. Franklin, Johnson to Seek a New D C. Setup, N.Y. Times, Feb. 28, 1967, at 1, col. I.

In all kinds of minor ways that rankled District residents, Congress suited 
itself and made life more difficult for the local population. Its white appoin
tees set up a taxicab rate system, for example, in which payment depended not 
on distance or time of the ride, but on the number of zones that a rider traveled 
through—and rides between Georgetown and Capital Hill were much less 
costly than shorter ones between two of the city’s black communities.72 Noise 
from planes landing at National Airport became a matter of local concern— 
and members of Congress, pleased to have a close-in airport for trips back to 
their districts, largely ignored residents’ complaints.73 District police officers 
were permitted to live in the white suburbs in Maryland and Virginia, and the 
emerging black majority in the District found the police increasingly unre
sponsive to their problems.74 Even such mundane matters as traffic regulation 
became a source of annoyance, as members of Congress took it to be part of 
their daily routine to fix tickets for constituents who were visiting 
Washington.75

By the late 1960’s, national consciousness about civil rights was reaching a 
peak, and the treatment of black District residents by Southern white Con
gressmen became an issue on the civil rights agenda. President Lyndon John
son tried to obtain congressional approval of a home rule bill for the District in 
1966.76 When he failed, he cleverly turned to the District’s advantage the fact 
that it was a ward of the federal government. The President had the authority 
to reorganize federal agencies by Executive Order,77 and, declaring the District 
of Columbia to be a federal agency—a not unrealistic view in the light of how 
it was being treated—he abolished the three Commissioners, authorized him
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self to appoint a Mayor and Council for the District, and selected a black Dis
trict resident, Walter Washington, as the District’s first Mayor in a century.78 
The District’s non-voting delegate in Congress was restored,79 and as the indi
rect result of a lawsuit, the District was also permitted to elect its own Board of 
Education.80

78. Negro to be Named Washington Mayor, N.Y. Times, Sept. 7, 1967, at 1. col. 8.
79. S. Smith, supra note 31, at 245.
80. Id.
81. Negro to be Named Washington Mayor, N.Y. Times, Sept. 7, 1967, at 1, col. 8.
82. Interview with Jason Newman (June 9, 1982), supra note 29. The recitation of the historical 

anecdote that follows is contained in the Newman interview.
83. Kurtz & Isikoff, Power of Congress Over DC. Pales in Comparison to McMillan's, Wash. Post, 

Oct. 25, 1981, at A17, col. 1; Editorial, Democracy for D.C., N.Y. Times, Dec. 22, 1973, at 24, col. 2.
84. See Transcript, supra note I, May 8, 1982, at 106-07.
85. Editorial, Democracy for D.C., N.Y. Times. Dec. 22, 1973, at 24, col. 2.
86. See Pub. L. No. 93-198, supra note 21.

This move, however, did little to satisfy the growing sense among Wash
ingtonians that they required full self-determination. There was grumbling be
cause Mayor Washington had been selected by the President without 
significant citizen participation.81 More important, the Mayor was not permit
ted, politically, to remove senior officials of his government who were hold
overs from Commission rule, and many of these officials demonstrated their 
loyalty to the congressional District Committees who had originally selected 
them as patronage appointees, rather than to the Mayor. There was a famous 
incident, for example, involving the Three Sisters Bridge, the approaches for 
which were slated to go through a black neighborhood, destroying homes in 
the process.82 The community opposed the bridge, and the appointed Council 
voted against it. Nevertheless, Tom Ayres, the holdover Highway Commis
sioner, testified in Congress in favor of building the bridge, and when a leading 
Member of Congress was asked about the discrepancy between the views of 
the Mayor and Council, on one hand, and the Highway Commissioner, on the 
other, he is reported to have replied that he listened to the Commissioner.

Frustration with Congress mounted, as did pressure for autonomy. The key 
obstacle to a greater degree of home rule was Representative John McMillan 
of South Carolina, Chairman of the House District Committee and one of the 
most powerful men in the political life of the District.83 The Voting Rights Act 
of 1965, however, was changing the nature of McMillan’s constituency. In 
1972 the District’s non-voting Delegate, Walter Fauntroy, traveled to South 
Carolina to campaign against him among the newly registered blacks of his 
home district, explaining how McMillan was treating blacks in Washington.84 
McMillan was defeated,85 and it became possible to pass legislation providing 
home rule for District residents.

There were still important pockets of congressional resistance to home rule, 
and the bill that eventually passed the Congress did not provide for full self
governance.86 For the first time since 1870, Washington was to have an elected 
Mayor and an elected Council that could legislate. But the Council’s powers 
were severely restricted. It was forbidden altogether from passing laws on a 
variety of subjects, including taxation of commuters from Maryland and Vir
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ginia,87 the selection of judges and prosecutors (who were to remain federal 
appointees),88 the structure of the judiciary89 and the maximum height of 
buildings.90 On all other matters, local legislation could not become effective 
until it lay before Congress for thirty working days, during which it could be 
vetoed by Congressional resolution.91 At first such vetoes were rarely exer
cised. but their threat was an ever-present deterrent to progressive legislation. 
In 1981 the House, perhaps responding to national right-wing pressure, vetoed 
a long-overdue reform of the criminal code for sexual offenses that had the 
strong support of the Council and of the District generally.92

87. Id. § 602(a)(5).
88. Id. § 604(a)(4).
89. Id.
90. Id. § 602(a), (b).
91. Id. § 602(a)(1).
92. H. Res. 308, Oct. 1. 1981.
93. Pub. L. No. 93-198, supra note 21, § 603(a).
94. Kurtz & Isikoff, D.C. Home Rule: Congress Still Rules Roost, Wash. Post, Oct. 25. 1981, at A16, 

col. 1.
95. Pub. L. No. 93-198, supra note 21, § 104.
96. “The Council shall have no authority to pass any Act contrary to the provisions of this Act 

... I' Id. § 602.
97. Id. § 738.

Although, the Council and Mayor could recommend annual budgets, they 
could not implement them through taxes and appropriations like the gov
erning bodies of other cities. The Council and Mayor had to act like federal 
agencies, justifying each line item to the House and Senate Committees on 
Appropriations.93 Furthermore, Congress often used the federal appropriation 
process to pass legislation for the District, either in the form of a rider or as an 
instruction in the conference report accompanying an appropriation bill. In 
1981, for example, the House “barred the city from buying more than 25 new 
police cars, hiring more than 32,608 employees, charging patients more than 
$12 a visit at public heath clinics, . . . boycotting any state that has not passed 
the Equal Rights Amendment, . . . [or] installing meters in city taxicabs.”94

Three general aspects of the new system also continued to distress the Dis
trict’s inhabitants. First, the law did not provide for voting representation in 
Congress, so the District continued to lack political clout with which to bar
gain and log-roll for its needs. Second, \htform of the home rule system (most 
notably, the fact that the Council had thirteen members—eight elected from 
wards and five, including a president, chosen at large) was congressionally dic
tated,95 and was beyond the people’s power to change.96 Finally, the perma
nence of the new system was no more assured than that of the 1871-1874 
territorial government. The ever-present possibility remained that a future 
Congress might further restrict or even abolish the home rule that had been 
granted.

Many district residents continued to feel powerless, but now they were de
veloping, as a result of elections for School Board and then for Council and 
Mayor, a politically active and sophisticated cadre. Political parties and non
partisan civic associations flourished, encouraged greatly by a provision in the 
Home Rule Act97 that established Advisory Neighborhood Commissions 



832 The Georgetown Law Journal [Vol. 72:819

throughout the city.98 These regional Commissions, while relatively weak in 
legal terms, were to become the training ground for future candidates for 
higher office. Because an Advisory Neighborhood Commissioner was to be 
chosen from among each 2000 residents,99 there was soon no shortage of peo
ple who knew the ills of the city and who had both a platform and an incentive 
for demanding more resources, more power, and increased autonomy for the 
District. A city with no tradition of local politics suddenly had hundreds of 
active local politicians.

98. Bakshi & Silverman, .4 Growing Force—ANCs Get Attention, If Not Always Action, Wash. Post, 
June 14. 1979, at D.C.7, col. 1.

99. See id.
100. U.S. Dep’t of Commerce, Statistical Abstracts of the United States 10 (1981).
101. U.S. Dep’t of Commerce, Bureau of the Census, Provisional Estimates of Social, 

Economic, and Housing Characteristics 36-37 (1982).
102. 1 U.S. Dep’t of Health and Human Services, Office of Health and Research. Statis

tics, and Technology, Vital Statistics of the United States, Nationality 1-58 & tables 1-36 
(1981).

103. U.S. Dep’t of Commerce, Statistical Abstracts of the United States 175 (1981).
104. Sherwood. Area Unemployment Hits Record High, Wash. Post, Apr. 7, 1982, at C8, col. 4.
105. U.S. Dep’t of Commerce, Statistical Abstracts of the United States 129 (1981).
106. Feinberg, White Enrollment in City’s Public Schools Takes Sharp Drop. Wash. Post. Jan. 6, 1982, 

at C7, col. I.
107. Eisen, Washington Places Fifth on 'Most Expensive’List. Wash. Post, Apr. 17, 1982, at B7. col. 1.
108. Advisory Commission on Intergovernmental Relations, Significant Features of 

Fiscal Federalism 1980-81 Edition 98-199 (1981).
109. Kurtz & Isikoff, Congress Still Rules the Roost in District. Wash. Post, Oct. 25. 1981, at Al, col. 2 

(comments of Mayor Marion Barry); Rogers, No. It’s Getting Better, Wash. Post, Oct. 25, 1981. at C8, 
col. 2 (comments of City Administrator Elijah Rogers).

The new class of political activists had plenty to complain about. Washing
ton was becoming a city increasingly divided between an affluent white minor
ity and a poor black majority, as the middle class, both black and white, fled to 
the suburbs. Crime increased, the schools deteriorated, and the riots after the 
assassination of Martin Luther King frightened people away. The city lost 
nearly 200,000 residents, a fourth of its former population, between 1950 and 
1980.100 In 1982 nineteen percent of Washingtonians had incomes below the 
poverty level (compared with less than thirteen percent nationwide),101 a fifty- 
one percent illegitimacy rate (compared with sixteen percent nationally),102 the 
sixth highest crime rate in the nation,103 ten percent unemployment,104 a sixth 
of its population receiving food stamps,105 and as a result of white flight, a 
school system ninety-four percent black, a percentage far higher than that of 
black residents generally.106 At the same time, Washington had the fifth high
est cost of living for a metropolitan area in the nation,107 and had the third 
highest tax rate.108

The great majority of the new politicians took the view—in public, at least— 
that limited home rule could be made to work, and that in a new, cooperative 
spirit, the District and Congress could eventually solve the obvious 
problems.109 These politicians easily dismissed occasional talk of statehood for 
the District: The District was too small to be credibly thought of as a state, 
and Congress would never accept a small, predominantly black, entirely ur
banized state into the Union. Even if it did, statehood would bring economic 
ruin because the District, which lacked an industrial revenue base, would lose 
the fraction of its budget that was annually contributed by Congress in recog
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nition of the large amount of federally owned tax-exempt land in the 
District.110

110. Interview with Jason Newman (June 9, 1982), supra note 29.
111. S. Smith, supra note 31, at 257-88. Smith’s portrait of Hobson goes into greater detail than can 

be summarized here, and is an elegant portrayal which captures the feeling of love that those who 
survived him still carry.

112. See id. at 271. See generally id. at 257-88 (detailing political activities which follow).
113. S. Smith, supra note 31, at 259.
114. Interview with Charles Mason, Counsel to Statehood Party Council Member Hilda Mason 

(June 11, 1982).
115. S. Smith, supra note 31, at 260.

One particularly visible local politician took a different line. Julius Hobson 
was well known as a local civil rights firebrand. As head of the Washington 
branch of the Committee on Racial Equality (CORE) in the early 1960’s, he 
had accomplished more than anyone to break segregation in what was then a 
very “Southern” city.111 He had used every tactic in the book. He had pick
eted more than a hundred stores in the downtown area, leading to employment 
for thousands of blacks, led protest marches, and organized effective mass 
demonstrations against housing discrimination. He was a frequent plaintiff in 
the courts, and won a famous lawsuit that outlawed rigid tracking and teacher 
assignment systems in the public schools. By drawing attention to the non
accountability of the School Board, which was then appointed by the Presiden
tially-appointed United States District Judges for the District of Columbia, his 
suit, combined with protest and political action, led to the creation of the Dis
trict of Columbia’s elected School Board. But he did not limit his protests to 
lawful means; like other civil rights leaders of the time, he engaged in civil 
disobedience, such as sit-ins, when necessary, and he went to jail on more than 
one occasion.

In the early 1970’s, when it became possible to run for office in the District 
of Columbia—for School Board, then non-voting Delegate in Congress, then 
Mayor and Council Member, Hobson added political campaigns to his kit of 
tactics for reform. But unlike the overwhelming majority of his fellow activ
ists, Hobson did not rush to leadership in the Democratic Party. As usual, he 
followed a more lonely, visionary, and difficult path, declaring that the home 
rule system was inherently flawed and that only statehood, on a basis equal to 
that of other states, would give Washingtonians control over their own fate. 
He collected the few who would follow him, many of them Marxists like him
self, founded the Statehood Party, and led this splinter organization into a 
series of campaigns for office.112

A few months before founding the Statehood Party in 1969, Hobson had 
been elected, in a nonpartisan race, to the first elected School Board, winning 
an at-large seat for a one-year term.113 At the end of the year, he chose to run 
for re-election from his own ward, rather than at large, so that his friends and 
fellow Statehood Party members Bardyl Tirana and Charles Cassell, who did 
not have vacancies in their wards, could run for the two available at-large 
seats.114 He lost in his ward, however, and so served on the School Board for 
only a year.115 In 1971 he ran another race, this time for non-voting Delegate 
in Congress, declaring that “if elected, they can’t isolate me from the House 
District Committee. I’ll break up their goddamn meeting. What's going on up 
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there anyway? Nothing but theft.”116 Hobson lost again, badly.117

116. Id. at 262.
117. Id.
118. Pub. L. No. 93-198, supra note 21, § 401(a)(2).
119. Hobson’s political career is detailed in S. Smith, supra note 31, at 257-88.
120. Coleman, Statehood Party Loses Political Clout, Wash. Post, Mar. 1, 1979, at D.C.3, col. 5.
121. The biographical information on the Masons which follows is based largely on personal contact 

with both of them during the constitutional convention and on an interview with Charles Mason on 
June 11, 1982. See supra note 114.

Then, when Congress established the elected Council for the District in 
1973, Hobson got a lucky break. In order to obtain Republican votes for home 
rule, the Democrats drafted into the home rule bill a provision designed to 
ensure that despite overwhelming Democratic Party advantage among District 
voters, there would be at least some Republicans on the Council. At every 
biannual Council election, two at-large members would be elected, but each 
party could run only one candidate.118

Leadership of a small but official political party suddenly became, for Hob
son, a significant political asset. He did not need to come in first to win the 
election: A second place finish, ahead of the Republican candidate, would 
give him a seat on the Council. And Hobson did finish second, many Demo
crats voting for him strategically because they knew that election of the official 
Democratic candidate was assured.119

Almost simultaneously with his victory, Hobson was stricken with incurable 
cancer of the spine. Much of his three years on the Council were spent in a 
wheel chair that had to be carried up the steps of the District Building by 
attendants, because a ramp commissioned to accommodate his needs was not 
completed until shortly after his death.

While on the Council, Hobson pressed for a gamut of progressive bills, his 
voice sometimes only a lone cry from the left. One cause which he never aban
doned was statehood. He repeatedly introduced bills calling for referenda on 
the convening of a statehood constitutional convention. The Council took no 
action, however, and the bills languished.

After an initial surge of membership to a peak of 2500 registrants, the State
hood Party also seemed to languish. More and more, the District’s local politi
cians were caught up in the daily routine of running the city, or running 
against those who were running the city. Active membership in the Statehood 
Party dwindled to a stable core who turned out each fall to work on election 
campaigns.120 Apart from occasional speeches by Hobson, statehood disap
peared as a public issue.

There was, however, enough energy in the Statehood Party to maintain it as 
a minor political force. The law barring the Democratic Party from simultane
ously winning two at-large seats remained on the books, which was reason 
enough for the Statehood Party to remain in existence and to be prepared to 
supply a successor when Hobson died. In addition, School Board races, non
partisan by law, were wide open, and the biannual race for Delegate to Con
gress offered a ready forum for raising statehood issues. In fact, when Hobson 
died in March of 1977, the party was ready not merely with a single successor, 
but with a husband and wife team: Hilda and Charles Mason.121
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* * *

By the late 1960’s Hilda Mason had been a school teacher and counselor for 
fifteen years, and was serving, temporarily, as Assistant Principal of one of the 
public schools in the District. She had always been active in the Unitarian 
Church, and through her church, which permitted community groups to use its 
meeting rooms, she became involved in the civil rights movement and met 
Julius Hobson. She participated, increasingly, in the protests and demonstra
tions that Hobson led, but always as a follower, never a leader. She joined the 
Statehood Party when it was founded and became one of its hardest workers. 
In 1971 Hobson needed a Statehood Party member with experience in the edu
cational system to run for the School Board. He encouraged her to run, and 
she won.

From the beginning of her service on the Board, Hilda Mason had more 
influence than ordinarily enjoyed by a junior member. She brought to the task 
not only her considerable skill and such minor staff assistance as members 
were entitled to, but also the services of a full-time volunteer lawyer. This 
lawyer was not only one of the most punctilious craftsmen in the service of the 
District’s government but was also, as her husband, totally devoted to her 
interests.

Hilda Mason is black. Charles Mason is as Massachusetts Yankee as they 
come. One of his grandfathers, as the Chief Justice of the Massachusetts Supe
rior Court, presided at the trial of Lizzie Borden in the famous axe-murder 
case of the nineteenth century. The other grandfather, whom Charles remem
bers well, graduated from Harvard in 1855. Charles Mason got his own B.A. 
there seventy-seven years later.

When he left college in the middle of the Depression, he took the only jobs 
he could get. He taught math at a junior college and worked for a couple of 
years as an engineer in the inspection department of a fire insurance company. 
Finally, after taking the civil service examination for college graduates, he was 
given a job in the Civil Service Commission itself, helping to classify jobs of 
scientists and engineers in the Boston area. Poor eyesight prevented him from 
serving in World War II, and at the end of the war, returning veterans had 
preference over him in civil service assignments. Mason therefore was trans
ferred to the personnel office of the Naval Research Laboratory in Washington 
where, as time went on, he became less and less interested in his work. In 1965 
he met Hilda at church, and was married for the first time at the age of fifty- 
four. Three years later, he retired from the civil service after thirty years of 
service, and with his federal pension secured, he entered Howard Law School, 
one of four or five whites in a class of 120.

Just when Mason, then sixty, had passed the bar, his wife left teaching as a 
result of her election to the School Board. From then on, he devoted his legal 
efforts to a single client.

Hilda Mason was re-elected to the School Board in 1975 and was half-way 
through her term when the dying Julius Hobson approached her and asked 
that she try to succeed him on the Council. The Statehood Party gave her the 
designation, and she was elected, first to fill the remainder of his term and 
then, in 1978, for a full four-year term. Within a few years, she became chair 
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of the Committee on Education and had become a visible public figure in the 
District, addressing meetings almost every night on disarmament, women’s 
rights, and, of course, statehood. Charles did not speak out, but was always 
there with her—taking notes, drafting speeches and legislation, planning legis
lative strategy. They were known throughout the District as the Bobsey Twins 
of Washington politics.

By the late 1970’s, when the effort that led to the District’s Constitutional 
Convention was born, the District’s economic and social problems were long
standing and severe, particularly for many among the black majority. A polit
ical party that believed statehood to be the answer was reasonably well estab
lished—the Statehood Party. It had been in existence for about ten years and 
apparently had a lock on at least one of the thirteen seats on the Council.122 
Over the years, it had also elected several members to the School Board, de
spite its nearly insignificant enrollment.123 But the lightning bolt that struck 
was not sent by blacks, or by the Statehood Party, or by its top office holder, 
Hilda Mason. It came from two Irish Catholic radicals who were relative new
comers to Washington.

122. Coleman, Statehood Party Loses Political Clout, Wash. Post, Mar. 1, 1979, at D.C.3, col. 5.
123. Id.
124. The profile of Guinan is based on an interview with Barbara Maguire on June 3, 1982, and 

confirmed with Guinan in an interview on July 5, 1983.

* * *
Ed Guinan124 looks like a kindly gentleman, with sparkling blue eyes and 

neatly combed white hair. He is often quiet, but those who have worked with 
him describe him as a charismatic man of unbounded energy.

He grew up in a working class family in Denver, entered the Navy, and put 
himself through the University of Colorado by driving an ambulance. After
wards he became a successful San Francisco stockbroker, with an apartment in 
the city, a house on the beach, and a sports car.

Through a close friend who was a Paulist priest, Guinan began to do volun
teer work with children. After a time, the service work became increasingly 
satisfying, and the purchase and sale of securities became less so. Guinan 
made the kind of change in his life that is almost unheard of in the twentieth 
century. He gave up his wealth and his career and moved to Washington to 
study for the priesthood at St. Paul’s College. After completing his studies at 
the Paulist center, he was ordained.

During the war in Viet Nam he was a chaplain at George Washington Uni
versity. The war pushed him further and further to the left, and he became 
involved with the Berrigans and other Catholic radicals. He founded, in 
Washington, the Center for Creative Non-Violence, a hub of anti-war activity. 
He also periodically attended workshops on nonviolence at a farm called Oak 
Ridge, in New Jersey.

At one such workshop, Guinan concluded that his anti-war activities were of 
no relevance to the poor. He announced to the others in his workshop that he 
was returning to the District of Columbia and would commit himself to open a 
soup kitchen in the poorest neighborhood of Washington. He asked whether 
anyone would join him. The woman who responded later became his wife.
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Within a few months, the Zacchaeus Soup Kitchen was collecting funds 
from individuals and community organizations and serving soup to 600 people 
a day in the Shaw neighborhood, one of the District’s most desperate slums. 
The kitchen was followed by an overnight shelter and then by the Community 
Pretrial House, where homeless people who had been arrested could go to es
tablish a residence, therefore becoming eligible for bail while awaiting trial.

By 1977 Guinan’s network of services for the impoverished was firmly estab
lished, but managing it was exhausting him. Guinan applied to Friends World 
College for an intern to help him; the College, located on Long Island, is an 
alternative educational institution that offers its students placements in various 
service settings. Barbara Maguire arrived in Washington pursuant to Guinan’s 
request.125

125. The profile of Maguire is based on an interview with Barbara Maguire on June 3, 1982.

Maguire had grown up in Philadelphia with two sisters, two brothers, a 
mother, and a father who was determined that his children, particularly his 
daughters, be assertive and make their mark upon the world. Every night at 
dinner, he forced them to debate with him, and he screamed at them until they 
took positions and defended them. Her older sister was very bright, and she 
won scholarships easily. Wanting to avoid a competition with her sister which 
she feared she would lose, Maguire selected what she regarded as a pose: the 
role of an offbeat rebel. After her sophomore year she transferred from a 6000- 
student Catholic high school to the Parkway Program, an all-black Philadel
phia high school which prided itself on alternative, experiential education. 
She studied Poe at Poe’s house in Philadelphia and learned history at Indepen
dence Hall. In her valedictory address, she commented on the fact that the 
only white woman in the class was valedictorian: Did this prove Parkway to 
be a non-racist environment, or was her emergence in that position racist? In 
her own mind she wondered: “Have I hustled this school?”

Still in flight from the prospect of competition with her sister, Maguire en
rolled in Friends World College. There she sought a placement that would 
enable her to work with a family court judge, as she had done as part of her 
course of study in the Parkway Program. The school was unable to find such a 
setting for her. She settled for the next best thing, a placement at the Commu
nity Pretrial House in Washington, D.C.

Arriving in the District in December 1977, Maguire tried to understand 
what was happening in her new surroundings. She recalls that her first impres
sion was that President Carter’s nearest neighbors were utterly destitute people 
who, to keep warm, slept on subway gratings near the White House. She in
volved herself in all of Guinan’s charitable enterprises; her daily routine, like 
that of Guinan and his wife, involved cooking huge quantities of soup and 
serving it to hundreds of the kitchen’s clients. Maguire listened to the hopeless 
life stories, stories filled with poverty, illness, emotional misery, and the cer
tainty that life could not become any better.

In the evenings, after the kitchen had been cleaned, Maguire and the 
Guinans sat in the Guinans’ living room and talked about the politics of pov
erty and the unwillingness or inability of governments to improve the lives of 
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those driven to the Soup Kitchen by near-starvation. Gradually they came to 
the conclusion that their clients were doomed to a lifetime of poverty because 
they had no dignity and no political power. The Guinans were experienced 
political organizers, but it had proved impossible to organize the poorest of the 
poor because there was no power to be exercised even if they were organized. 
Home rule notwithstanding, even those in public office in Washington had 
little control over the distribution of wealth and income in their city.

Statehood seemed the obvious answer. It combined a share of national 
power, through voting representation in the House and Senate, with the princi
ple of self-determination, a necessary precondition for increased dignity. The 
Guinans knew that statehood bills regularly had been introduced unsuccess
fully in the Council by Julius Hobson, and after his death, by Hilda Mason. 
But by this time the legal environment had changed in one critical respect.

The Council had just passed a law permitting statutes to be passed by the 
people themselves, if, through an arduous petition drive, a sufficient number of 
District voters asked that the proposed law be put to the electorate for a 
vote.126 A statehood initiative campaign was, to community organizers like the 
Guinans, a perfect opportunity; it combined the highly desirable goal of state
hood with an opportunity to build a political network out of the processes of 
petitioning and campaigning for voter approval.

126. D.C. Code Ann. § 1-282 (1981).
127. Petition for Initiative No. 3, filed with the D.C. Board of Elections and Ethics, July 10, 1979 

[hereinafter cited as Initiative No. 3],
128. Id.
129. U.S. Const, art. IV, § 1.

It was not, however, Ed Guinan’s style to begin an organizing campaign by 
assembling all the people who might be interested and seeking consensus 
among them. Instead, in August 1979 he sat down in his living room and 
wrote out the statute that he wanted enacted. He typed it up, took it to the 
Board of Elections, and filed it.127

The proposed law that Ed Guinan wrote did not simply call for a popular 
vote for or against the concept of statehood. He chose a more complex route, 
one that could build a political infrastructure to support statehood and lobby it 
through Congress.

Under Guinan’s proposal, the people would vote on whether to call a state
hood constitutional convention. If they approved the call, delegates would be 
elected at the following election, five from each of the District’s eight wards 
and five at large. The delegates would draft a state constitution, which would 
be submitted to the voters for ratification. If the constitution were ratified, it 
would be presented to Congress as part of a statehood application.128

Drafting a state constitution before applying to Congress for admission to 
the Union is not a necessary part of the statehood admission process. The 
United States Constitution is silent on the procedure for statehood, except to 
say that only an Act of Congress is necessary.129 Having a constitution in 
hand, however, would give the potential state at least the psychological advan
tage of demonstrating the seriousness of its effort, particularly if the constitu
tion was drafted through a process broadly representative of the citizenry. The 
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convention itself could build support for the effort; at least the forty-five dele
gates and their supporters would have a major stake in persuading Congress to 
follow through on what they had done. Several other states—most recently 
Alaska—had followed this very procedure of drafting a proposed constitution 
before engaging Congress.130

130. Tennessee provided the earliest example of this approach to statehood. In 1795 the territorial 
legislature provided for a census and a referendum to determine whether the territory met either of the 
prerequisites to statehood set out in the Northwest Ordinance: a free population of 60,000 or a showing 
that admission was “consistent with the general interest” of the territory. The results were favorable on 
both counts, and immediate plans were made for a constitutional convention. The constitution was 
drafted in three weeks and the convention further authorized the governor to conduct an election for 
state officers-to-be. Senators and state legislators were chosen a full two months before Tennessee 
officially became the sixteenth state. This history is contained in R. Corlew, Tennessee: A Short 
History 95-104 (1981).

Alaska is the most recent state to utilize the “Tennessee plan" of drafting a constitution and electing 
a delegation to go to Washington to plead for admission. The three delegates elected in 1956 were 
refused seating tn Congress, but as lobbyists they eventually achieved success when Alaska became a 
state in 1959. W. Hunt, Alaska, A Bicentennial History 129-30 (1976).

131. Initiative No. 3, supra note 127, § 2.
132. W. Hunt. Alaska. A Bicentennial History 124-31 (1976).
133. Initiative No. 3, supra note 127, § 2.
134. Id. § 3.2.
135. Id. § 3.3.
136. Id. § 1.

Guinan’s draft had some other features as well. It called for the election of 
potential United States Senators and a Representative in Congress at the same 
time as the vote on ratification of the constitution. Until Congress agreed to 
admit the proposed state, these three officials would be paid by the District of 
Columbia and would serve as lobbyists for statehood.131 A similar role had 
been played, with great effect, by Alaska’s potential Representative and Sena
tors while that state sought admission to the Union.132

Another feature of Guinan’s bill was that if the proposed constitution were 
to be rejected by the voters when it was submitted for ratification, the Mayor of 
the District would be required to reassemble the convention at once to draft a 
new constitution.133 No limit was set on the number of times that the conven
tion could redraft and resubmit a proposed constitution.

The proposed initiative authorized the creation of two commissions in addi
tion to the convention. A Statehood Commission, comprised of three persons 
from each ward selected by the convention, would be formed “for purposes of 
educating, advocating, promoting and advancing the statehood position,”134 
and a Statehood Compact Commission, consisting of some of the members of 
the Statehood Commission and “an equal number of representatives from the 
Federal government as may be authorized by the President and/or the United 
States Congress”135 would study what legislation and administrative action 
might be necessary to transfer authority to the new state.

Recognizing that admission of the proposed state would be made much 
more difficult, politically, by any claim that the major federal buildings—par
ticularly the White House and the Capitol—were to be included within it, 
Guinan specified that the purpose of his initiative was “the calling of a state 
constitutional convention ... for purposes of producing a state constitution 
(excluding the federal area).”136 He did not try, however, to specify the bound
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aries that would separate the bulk of the District, which was to become a state, 
from the much smaller enclave that would remain purely federal territory.

Finally, Guinan recognized that the Council that had refused to pass a bill 
putting statehood to a referendum might also sabotage his effort by refusing to 
appropriate the funds necessary to hold the convention. He therefore provided 
that “there is hereby authorized an appropriation from the general fund of the 
District of Columbia a sum not in excess of $400,000 to the Constitutional 
Convention.”137 An additional $300,000 was to be allocated to the two 
commissions.138

137. Id. § 5.
138. Id.
139. Interview with Deborah Hanrahan (June 5, 1982).
140. Interview with Richard Bruning (June 5, 1982).
141. Id.
142. Interview with Deborah Hanrahan, supra note 139.
143. Interview with Richard Bruning, supra note 140.
144. Id.

* * *
The Statehood Party first learned of Guinan’s filing when Josephine Butler, 

its chair, received a courtesy call from Bill Lewis, the Board of Election’s Gen
eral Counsel. Neither she nor any of the other Statehood Party activists had 
ever heard of Ed Guinan. She invited him to a meeting in the living room of 
Deborah Hanrahan, a party stalwart.

“The whole thing was fantastic,” says Hanrahan. “He had done the whole 
thing by himself, all the research and writing, with no legal help, and no con
sultation at all with the Statehood Party. He said to us, essentially, ‘Join me or 
dissolve!’ ”139

“We had been considering running an initiative campaign in a couple of 
years,” says Richard Bruning, the Statehood Party’s Secretary. “But we 
figured that it would be necessary to reorganize the party first, on a precinct- 
by-precinct basis, if possible. Then, with the machinery in place, we could 
mount an initiative campaign and have a chance of success.”140

Guinan’s filing shocked the party and divided it deeply. “There was a big 
debate as to whether to let it die or get behind it,” Bruning recalls.141 “Half of 
the party’s Central Committee walked away,” Hanrahan says. “They said that 
the city wasn’t ready, that the initiative wouldn’t pass.”142

The party temporized by investigating Guinan. “We did some probing and 
digging to find out where he was coming from. We couldn’t figure out his 
motivations. We were all miffed because he hadn’t consulted us,” Bruning 
says. “We checked his registration, of course, and were surprised to find that 
he was a member of the Statehood Party.”143

Despite deep reservations, party leaders eventually decided to back the initi
ative campaign. “We really had no choice,” Bruning says. “We had to get on 
board. If it failed, it would seem a repudiation of statehood as a concept. We 
couldn’t successfully separate Ed from the party in the mind of the public. If 
we tried to divorce ourselves from the initiative campaign, many party mem
bers would take a role anyway and we would be unable to deny that key party 
people were working on it.”144
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“No one was very enthusiastic,” Hanrahan adds. “We were just stuck with 
Ed’s filing.”145

145. Interview with Deborah Hanrahan, supra note 139.
146. D.C. Code Ann. § l-82(a) (1973 & 1979 Supp.) required signatures of at least five percent of 

the registered voters. In addition, the five percent requirement had to be met in each of at least five 
wards. The city had 250,510 registered voters at the time, according to District of Columbia Board of 
Elections and Ethics records of registered voters.

147. Interview with Barbara Maguire, supra note 124.
148. Id.
149. Eisen, Petitions Filed for DC Statehood, Wash. Post, Feb. 12, 1980, at C5, col. 5.
150. Transcript of Meeting of the District of Columbia Board of Elections and Ethics, April 30, 1980, 

annexed as Attachment A to Plaintiff’s Reply Brief in Support of its Motion for Judgment on the 
Pleadings in Guinan v. Board of Elections and Ethics, Civ. Act. No. C-6350-80 (filed June 27, 1980, 
D.C. Sup. Ct.) [hereinafter cited as Board Transcript].

* * ♦

Guinan set up a headquarters in the basement of his house, and he and 
Maguire contacted friends and Statehood Party members, encouraging them to 
gather signatures. Guinan formed a Statehood Initiative Committee to bring 
Democrats, Independents, and any Republicans that could be found together 
with those from the Statehood Party who were active in the project. Signature 
solicitors fanned out to busy street corners. Under the initiative procedure 
statute, 12,451 voters’ signatures collected within a six-month period would be 
needed to trigger a vote on the proposed law.146

As the Initiative Committee developed, Guinan was increasingly troubled 
by the racial ratio of its membership. It was overwhelmingly white. “We 
knew that we would lose at the polls if this initiative were seen as a project of 
Dupont Circle whites,” Maguire says. “But our contacts were all white, and 
most of the Statehood Party activists were white too. Still, the Statehood Party 
had a few blacks in its leadership, particularly Jo Butler and Hilda Mason, and 
we asked them for more names. Through them, a few others participated, but 
whites got most of the signatures, even in black neighborhoods. Eight people, 
all of them white, collected about three-fourths of the signatures. But dozens of 
people, black and white, collected at least some signatures, and we eventually 
did have a real city-wide organization.”147 Expansion of the organization had 
to be accomplished entirely through personal contacts, because the campaign 
was not yet taken seriously by the press, and it received no media attention 
whatsoever.148

Once the manpower had been secured, the actual process of gathering signa
tures proved easy. As is true with almost any political petition campaign, few 
voters, even those opposed to statehood, refused to give the question a chance 
to appear on the ballot. On February 11, 1980, Guinan filed petitions with 
21,928 signatures, more than enough to protect the petition campaign from 
successful challenge by anyone tempted to check individual signers’ names 
against the registration lists.149

The Board of Elections’ General Counsel. William Lewis, recommended to 
the Board that the statehood initiative be certified for inclusion on the ballot at 
the time of the next primary elections, in September.150 Guinan and Maguire 
paid a casual visit to the weekly meeting of the Board of Elections to observe 
the official recognition of their months of work.
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To their horror,151 the Board disagreed with its Counsel and voted down the 
motion to put the initiative on the ballot. The Board ruled that because Wash
ington was a federal district, it could not become a state: The “initiative is 
unconstitutional and . . . this Board has an obligation not to permit unconsti
tutional measures to go to the public.”152

151. Interview with Edward Guinan, supra note 124.
152. Board Transcript, supra note 150.
153. Guinan v. District of Columbia Board of Elections and Ethics, Civ. Act. No. C-6350-80 (D.C. 

Sup. Ct., June 30. 1980).
154. Interview with Edward Guinan, supra note 124.
155. Editorial, DC Statehood and Gambling. Wash. Star. Aug. 10. 1980. at F2, col. 1.
156. See H R.J. 544, 96th Cong., 1st Sess., 124 Cong. Rec. 5274 (1974).
157. U.S. Const, art. V.
158. Cf. Del. Fauntroy’s reiteration of this analysis. Transcript, supra note 1. May 8, 1982. at 106-07.
159. 124 Cong. Rec. S27.260 (Aug. 22, 1978).
160. Id. at S27.258-S27.260.
161. Eisen, Petitions Filed for DC. Statehood. Wash. Post, Feb. 12, 1980, at C5, col. 5.
162. Id.

Guinan quickly contacted lawyers who had joined the Statehood Initiative 
Committee, and they immediately brought suit. When the case was heard late 
in June, Superior Court Judge William E. Stewart ruled from the bench that 
the Board had erred.153 Several months had been lost, however, and the initia
tive had to be moved to the November ballot.

Guinan’s next task was to build up votes for the initiative. The Initiative 
Committee continued to grow slowly, aided somewhat by publicity associated 
with the filing of the petitions and the successful lawsuit.154 The city’s newspa
per and public figures began taking positions. The Washington Star, the Dis
trict’s evening newspaper, became an early opponent. “Statehood is neither 
appropriate nor likely,” the paper editorialized. “The District of Columbia is 
not and should not be a state; it was created as the seat of national govern
ment, and that was and remains its character—and pride.”155

A second source of opposition was the District’s non-voting Delegate in 
Congress, Walter Fauntroy. Fauntroy had, in 1978, successfully pushed 
through Congress a constitutional amendment to permit the District to have 
two Senators and a Representative in Congress—all with votes.156 This had 
been an impressive achievement, since it had required a two-thirds vote in 
each House.157 Fauntroy and his supporters claimed that the Voting Rights 
Amendment had succeeded in Congress because of the threat of black votes in 
the South;158 even South Carolina’s conservative Republican Senator Strom 
Thurmond had ultimately voted for it.159 Fauntroy’s detractors claimed, how
ever, that members of Congress had voted for the amendment only because 
they were certain that it would not be ratified by the requisite three-fourths of 
state legislatures.160 Indeed, the Amendment had encountered heavy opposi
tion, even in Northern industrial states, and had been accepted by only seven 
states in the two years since it had been available for ratification.161 On the 
weekend that the statehood petitions were filed, the Washington Post noted 
that the Voting Rights Amendment was “faltering badly.”162

Still. Fauntroy had staked his reputation on the amendment, and he saw 
that the statehood initiative offered state legislators an easy excuse to vote it 
down. He believed the amendment could still be passed, while statehood 
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would be nearly impossible to achieve. He also thought that a successful state
hood effort would eventually lead to the city’s bankruptcy. In September he 
sent his constituents a letter opposing the statehood initiative. “If statehood 
were sought, the District would face the prospect of a severe cutback in federal 
aid, a situation that could mark financial disaster to an already unstable Dis
trict budget. ... I have not and do not today support the Statehood 
Initiative.”163

163. Letter to constituents from Walter E. Fauntroy, Sept. 1980 (copy on file at Georgetown Law 
Journal).

164. Isikoff. Statehood Initiative: Bold Experiment or Endless Nightmare?, Wash. Star. Oct. 26. 1980, 
at Bl, col. 5.

165. Id.
166. Id.
167. Election Day Leaflet of the Statehood Initiative Committee, Nov. 4. 1980 (copy on file at Ge

orgetown Law Journal).
168. Isikoff. Statehood Initiative: Bold Experiment or Endless Nightmare?. Wash. Star, Oct. 26, 1980, 

at Bl, col. 5.
169. Id.
170. S. Smith, supra note 31, at 13.
171. Id.

Gradually, though, the initiative picked up the endorsement of some of the 
District’s officials. Although only Hilda Mason campaigned actively for an 
affirmative vote, several officeholders, including Mayor Marion Barry, Jr., 
stated their support.164 It was clear, however, that the support was grudgingly 
given, in recognition of the potential voting power of the thousands who had 
signed the statehood petitions. Politicians complained to the press that they 
disliked the idea but were afraid of appearing to oppose full home rule for the 
city. “You cannot speak out against self-determination,” Council Chair Ar
rington Dixon said as he endorsed the initiative. “As a statement of self-deter
mination, we cannot not support it. We almost have to support it.”165 “It’s a 
damned-if-you-do, damned-if-you-don’t situation” complained Council Mem
ber David A. Clarke, another endorser.166 Eventually, the initiative was sup
ported by nine of the thirteen Council Members.167

The major citizens’ organizations played little role in the election, with the 
notable exception of the League of Women Voters. The League declared the 
initiative “poorly drafted.”168 As an example, it noted that the initiative speci
fied no time limit on the period during which the District would pay the two 
Senators-elect and the Representative-elect as statehood lobbyists. “These 
costs may go on year after year,” it noted. The League also criticized the provi
sion in the initiative for creation of the Statehood and Statehood Compact 
Commissions, which could become “a new alternative layer of government 
. . . who could go out and say they speak for the people of the District, yet 
they are responsible and accountable to no one . . . you can’t vote them out of 
office, you can’t get rid of them.”169

The core of the League’s constituency lay in Ward Three, west of Rock 
Creek Park, the most affluent area of the city.170 Ward Three was suburban in 
character, and nearly all white in racial composition;171 the names of some of 
its neighborhoods, Georgetown and Cleveland Park, were recognizable nation
ally. It was also more conservative than most other parts of the District, and it 
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housed the bulk of the District’s Republicans172 as well as a large number of 
people who registered as Democrats in order to have influence in the only 
primaries that counted, but who voted Republican in general elections.173 
Ward Three was also of special political significance because the percentage of 
its citizens who regularly voted was higher than the corresponding percentage 
elsewhere.174 Candidates almost never won city-wide office without carrying 
Ward Three. To the Initiative Committee, this was more an opportunity than 
a problem. “We wanted to win without Ward Three,” Barbara Maguire re
calls, “because it hadn’t been done before. We thought we could do it because 
we had the issue.”175

172. District of Columbia Board of Elections and Ethics records as of July 26, 1979, showed 21.185 
Republican registered voters in the District, 10,336 of whom resided in Ward Three.

173. Although Democrats constituted about 71% of the registered voters in Ward Three as of July 26, 
1979, the Democratic candidate for Mayor in 1982 received only 51% of the votes in the ward. D.C. 
Board of Elections and Ethics, Official Results of Nov. 2, 1982, General Election, Ward 3.

174. See D.C Board of Elections and Ethics, Official Records of Nov. 3, 1981. General Election, at 
001.000 (highest percentage of residents voting in Ward Three).

175. Interview with Barbara Maguire, supra note 124.
176. Robinson, Fauntroy Says Voters Will Approve Statehood, Wash. Post, Oct. 22, 1980, at Bl. col. 

3.
177. D.C. Board of Elections and Ethics, Official Results of Nov. 4, 1980, General Election, at 

001.000 (130,231 votes for Carter; 23.313 for Reagan; 16,131 for Anderson).
178. Id. at 003.000.
179. Interview with Barbara Maguire, supra note 124.

By election day, even Delegate Fauntroy conceded that the Initiative Com
mittee indeed had the issue. “I think it’s going to pass,” Fauntroy told report
ers. “Everybody’s against sin and for motherhood.”176

The initiative did pass, easily. On election day 1980, the District of Colum
bia produced a large turnout which voted, contrary to most states, for the re
election of President Jimmy Carter.177 178 It approved the statehood initiative by a 
three-to-two margin, voting it up by substantial percentages in every ward ex
cept Ward Three, where it lost two-to-one. Table I reflects the vote.

Table I—Vote for the Statehood Initiative, by Ward178

Ward Affirmative Votes Negative Votes % Affirmative
1 10,387 5,196 67
2 9,979 6,980 59
3 12,404 20,256 38
4 15,118 7,625 66
5 11,946 6,074 66
6 10,306 5,674 64
7 11,215 5,181 68
8 6,484 2,236 74

Total 87,839 57,940 60

* ♦ ♦

Ed Guinan knew, as soon as the polls had closed and the results had been 
announced, that his organization would fail and his control would slip 
away.179 Suddenly, his project had been magnified; there would be public of
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fices to run for, money to be spent. People who had been active in the Initia
tive Committee would disappear to organize their own campaigns or those of 
friends for delegate, and new people who had played no role in getting to this 
point would intrude. Still, he determined to do his best to provide some over
all leadership and direction to the next stage of activity, stimulating candidates 
to run in every ward, and increasing public awareness that a real statehood 
movement was under way.

The initiative having passed, it became appropriate to change the name of 
the organizing vehicle, and Guinan restructured the Statehood Initiative Com
mittee as the 51st State Committee. Guinan realized that in the District, a 
white president of the organization could not help with recruiting where it was 
most needed, so the Committee was structured, like a corporation, to have two 
chief officers. The president, Hilda Mason, would chair membership meetings 
and speak to the public on behalf of the Committee. Guinan, who had far 
more time to devote to Committee activities, would do the day-to-day work as 
chair of the board. By-laws were drawn up, and elections were held. Mason 
and Guinan were unopposed for the leadership of the Committee. Lillian 
Huff, a former D.C. member of the Democratic Party’s National Committee, 
was elected vice-chair. Barbara Maguire became treasurer.180

180. The restructuring was detailed in a press release by the 51st State Committee on Jan. 30, 1981.
181. See supra note 21 and accompanying text (Pub. L. No. 93-198 provides for congressional veto of 

D.C. laws).
182. Richburg, Timing of Review Period for DC Bills Questioned, Wash. Post, Feb. 13, 1981, at A41, 

col. 1.

As an organizing device, the Committee held a day-long public conference 
on the statehood process. The meeting was held in April, 1981, at a public 
school, and Guinan hoped that in the wake of the election victory, press re
leases about the meeting would be widely carried, attracting many newcomers 
to the 51st State Committee. In fact, the meeting received no publicity, either 
before or after it was held. On the day of the meeting an auditorium capable 
of holding several hundred participants held only about seventy-five conferees, 
most of them veterans of the petition drive, for whom a recitation of the rea
sons for statehood, a history of the effort to date, and an assertion of the desira
bility of generating public interest in races for delegates was wasted repetition. 
As a result of the poor publicity, only a sprinkling of new faces emerged at this 
meeting.

Meanwhile, three new problems emerged for the Committee. First, a new 
danger threatened the initiative itself. The initiative was law, and like all Dis
trict of Columbia laws, it could not take effect until it lay before Congress for 
thirty working days.181 The initiative was certified to Congress on December 1, 
1980. but the Ninety-sixth Congress, to which it was submitted, adjourned for 
the final time before thirty working days had elapsed. Staff members in the 
Ninety-seventh Congress, elected in 1980, took the view that the initiative had 
to be resubmitted, and the D.C. government was persuaded not to put up a 
fight, because Congress could retaliate by cutting the District’s budget.182 
When the initiative was resubmitted. Representative Robert W. Daniel, Jr., of 
Virginia (a state which stood to lose were the District to become a state and 
thereby gain the power to tax commuters) introduced a resolution of 



846 The Georgetown Law Journal [Vol. 72:819

disapproval.183

183. H.R. Con. Res. 75, 97th Cong., 1st Sess. (1981).
184. Nouvreau, Stalehood Squeaks By, Wash. Trib., Mar. 13-26, 1981, at 1, col. 1.
185. The initiative stated that the Board of Elections was “directed to conduct at the next scheduled 

general, special or primary election held after the effective date of this initiative an election presenting 
to the registered qualified electors of the District of Columbia for their approval or disapproval the 
proposition of calling a statehood constitutional convention, as well as ballot, pursuant to which such 
electors may elect, contingent upon the ratification of such proposition by a majority of the electors 
voting thereon, delegates . . ..” Initiative No. 3, supra note 127, § 3.

186. Richburg, Wording Flaw May Force New Statehood Vote, Wash. Post, Apr. 15, 1981, at Cl, col. 
5.

187. D.C. Code Ann. § 1-1116(c)(3) (1973 & 1980 Supp ).
188. Richburg, Wording Flaw May Force New Statehood Vote, Wash. Post, Apr. 15, 1981. at C2. col. 

2.
189. Board of Education member Carol Schwartz had announced that she would not run for re

election.
190. D.C. Council Act 4-62, § 2(c)(1)(A), July 20, 1981, (D.C. Register July 31, 1981, at 3376-82).
191. Id. § 2(c)(1)(B).

Fortunately, an initiative legalizing a lottery had passed at the same election 
and had been simultaneously submitted to Congress; this other initiative at
tracted most of the fire. In addition, the House District Committee had 
changed significantly since the days of its domination by Southern whites and 
now was chaired by a liberal black, Representative Ron Dellums of Oakland 
and Berkeley, California, who was sympathetic to the desires of those in the 
District. Fauntroy was also a member of the committee, and by this time he 
was adept at counting the votes in favor of statehood. With help from other 
Northern liberals, Dellums was able to kill Daniel’s resolution in his commit
tee on a vote of five to four.184

The second crisis erupted a few days later when the Board of Elections again 
raised a problem. Its counsel notified Guinan that, read literally, the text of 
the initiative that passed would require the Board to hold a new referendum 
the following fall on whether to hold a constitutional convention.185 The dele
gates who would be elected simultaneously would actually assume office only 
if the new referendum called for a convention.186

Guinan conceded that the text of the initiative was faulty, but he blamed the 
Board’s own staff which, pursuant to the D.C. initiative procedure law,187 had 
rewritten the words he had originally submitted. The League of Women Vot
ers announced that in the new election, it would again bring up the issues that 
had concerned it.188 Statehood advocates had reason for concern, because 
turnout would be much smaller in an off-year election, but would remain large 
in Ward Three where a lively race to replace a retiring School Board incum
bent had developed.189

Eventually, the 51st State Committee appealed to the Council for help. The 
Council resolved the issue by amending the initiative (which it could do be
cause the initiative had the legal status of any District law) to make it clear that 
no further vote on whether to have a convention was necessary.190 The Coun
cil’s consideration of the initiative legislation, however, gave critics the oppor
tunity to amend the law in other ways as well. Ward Three Council Member 
Polly Shackleton succeeded in making a critical change in the law that would 
influence the entire life of the convention: At her suggestion, the Council lim
ited the working life of the convention to ninety days.191 Also at Shackleton’s 
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insistence, the Council provided that if the voters rejected the proposed consti
tution. the convention could attempt a single redraft, but that if the voters 
rejected the constitution a second time, the effort would come to an end.192

192. District of Columbia Statehood Constitutional Convention Amendment Act of 1981. District of 
Columbia Statehood Constitutional Convention Emergency Act of 1981 (D.C. Register August 14, 
1981, at 3576-84).

193. D.C. Statehood Constitutional Convention Initiative of 1979, §§ 5(g), 6(c), 7(c). Isikoff. Request 
for $700,000for DC Statehood Plans is Challenged, Wash. Star. June 4, 1981, at DI, col. 5.

194. Id.
195. Id.
196. D C. Council Act 4-250 (D.C. Register, Sept. 18, 1981, at 4062).
197. Interview with Barbara Maguire, supra note 124.
198. D.C. Board of Elections and Ethics, Notice of Emergency Rulemaking, Chapter 23—Candida

cies: Delegates to the Statehood Constitutional Convention (D.C. Register June 26. 1981, at 2929, 
§ 2300.1).

199. D.C. Board of Elections and Ethics, Official Records of General Election of Nov. 3. 1981, at 3.
200. Interview with Charles Mason, supra note 114.

The third and most serious problem developed two months later, and it in
volved money. Mayor Marion Barry, Jr. had proposed to appropriate the full 
$700,000 authorized by the initiative for the convention and its two statehood 
commissions.193 Council Member Betty Ann Kane, who had nominally sup
ported the initiative, proposed cutting this figure to $10,000, because the Dis
trict could not afford to appropriate the funds.194 The 51st State Committee 
tried to neutralize Kane by asking the Council to authorize and appropriate 
$1,600,000.195 Ultimately, the Council approved only $150,000 for the conven
tion, and none (in the fiscal year about to begin) for the ancillary 
commissions.196

The need to fight these defensive battles diverted Guinan and other 51st 
State Committee leaders from what they saw as a real priority: The develop
ment of position papers and research reports so that the convention would be 
able to begin with a running start.197 These were never written, but it is doubt
ful whether they would have been produced even if the defensive battles had 
not been waged. The election season in the District of Columbia is a long one, 
and nominating petitions for a November election begin to circulate early in 
July,198 requiring candidates to organize in June. By late spring, the most able 
members of the 51st State Committee leadership were already beginning to 
concentrate their efforts and spare hours on their personal candidacies for 
delegate; by summer, the troops had gone. Among the candidates from the 
committee were Guinan, Maguire, both Masons, Lillian Huff, and Wesley 
Long, a white member of the District’s Public Utilities Commission who had 
organized and chaired the educational conference in April.199 No one was left 
to keep an eye on the project as a whole. Meetings of the committee’s board 
and membership were held with less and less frequency. A bitter squabble 
over a year-old loan split the organization.200 Within a few weeks, Guinan 
resigned as chair of the board; Lillian Huff was elected to the vacancy. She 
inherited a shell of an organization with no meetings, no program, a ledger full 
of debts, no cash and, as a result of Guinan’s view that dues would interfere 
with freedom of political association, no regular income.

♦ * *

Candidates ran, elections were held, but it is hard to say that there was a 
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campaign. One hundred and three men and women filed petitions for the 
forty-five delegate positions.201 Few of them were known outside their imme
diate neighborhoods or the organizations in which they worked. The only can
didates who were very well known in the District were three Council members, 
Hilda Mason, David Clarke, and the Council’s only Republican, Rev. Jerry 
Moore, and School Board member Barbara Lett Simmons. All of these well 
known candidates ran for at-large seats. A few other candidates may have 
enjoyed somewhat less name recognition, notably Charles Cassell, a black who 
had once been a Statehood Party member of the School Board, and who had 
played a minor role in the proceedings of the 51st State Committee; James 
Coates and Victoria Street, who had also served on the School Board at one 
time; and Wesley Long.202 203 Most of the other candidates started near zero, or, if 
they served on an Advisory Neighborhood Commission, with a political base 
equal to one-fortieth of a ward, but fortunately for them, so did their 
competition.

201. D.C. Board of Elections and Ethics. Official Records of General Election of Nov. 3, 1981, at 3.
202. Cassell ran at large; the other three candidates ran for ward seats.
203. Wash. Post Index No. 735 (1981); see infra note 205 (citing one article).
204. The Washington Star ended publication August 7, 1981. Wash. Star, Aug. 7, 1981, at 1, col. 1.
205. Sherwood, DC Statehood: Liberals Could Scuttle Chances. Wash. Post, Oct. 20, 1981, at Bl, col.

Few of the candidates had money to spend or the ability to raise it, particu
larly in a race for such a minor office, carrying no patronage. Several had 
coteries of friends or political associates who could be called upon to help dis
tribute literature, but only the Council members had anything like political 
machines that could be cranked up.

The media gave the candidates no help at all. From the start of the election 
through election day, only one story about the campaign graced the pages of 
the Washington Post202 which in August, became the District’s only daily 
newspaper.204 That one story, far from an introduction of the candidates to the 
voters, was essentially a warning that most of the candidates were overly lib
eral activists who were likely to push causes favored by special interest groups. 
“The campaign has drawn little interest from the city’s top elected leaders, 
political establishment and business community, largely leaving the contests to 
a potpourri of liberal community activists, a few elected or appointed officials 
and a sprinkling of political unknowns,” the Post complained.205

Although the Post had done nothing to stimulate wider interest in the elec
tion (it had not, for example, reported the early election calendar or the availa
bility of nominating petition forms at the Board of Election), its analysis was 
not inaccurate. Had Mayor Barry run for delegate, for example, or even ar
ranged for a close political associate to do so, he would instantly have legiti
mated the convention. His failure to do so was a signal that he was warily 
keeping his distance from what many regarded as a quixotic venture. Simi
larly, the relatively small percentage of major officeholders who sought to par
ticipate in the convention, and the total absence from the race of members of 
the business community, contributed to a general sense that the convention 
was not a serious political event. Thus, a cycle developed in which the absence 
from the race of the community’s established leadership made the venture 
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seem flaky, while the seeming flakiness of the enterprise helped to deter the 
establishment from participating.

Shortly before election day, Guinan and Huff held a press conference to 
publicize “the news media blackout of voter information” about the candi
dates and the election. The result, however, was only a sarcastic feature on 
one television station focusing on the fact that almost no reporters attended the 
conference. The final blow to public awareness of the election was the Wash
ington Post's decision not to pick up from the fallen Star the burden of re
printing the League of Women Voters’ Annual Voters Guide. Of course, 
publicity at this stage could have given voters some familiarity with the candi
dates, but because the filing date for nominating petitions had passed in Au
gust, only news coverage during the spring and summer would have 
contributed to stimulating candidacies by those who were not already involved 
in statehood or local politics and therefore aware of the elections for delegate 
at an early date.

It was, for all these reasons, a very quiet election. Simultaneous School 
Board elections were far more visible because the candidates and their offices 
were far more familiar and they spent far more money. In the absence of 
coverage by the/Vw and the electronic media, campaigning by would-be dele
gates was limited, in most instances, to posting leaflets on trees and lamp posts, 
neighborhood house parties, and word-of-mouth recommendations. The can
didates had to put virtually all of their efforts into enabling the voters to pick 
their names from a list. Platforms consisted of lists of what the candidates had 
done for the ward and the local committees on which they had served. When 
issues existed at all, they were phrased generally and debated little. Who could 
argue with a pledge to develop an effective structure for government or a 
strong bill of rights?

The campaigning for the office of delegate to the constitutional convention 
did little to alert the public to the task ahead, or to the various paths that might 
be followed. There were no slates, no clashes of opposing philosophies—not 
even on the issue of statehood itself, because except in Ward Three, only peo
ple who supported statehood bothered to run for delegate.

As might be expected under these circumstances, voter participation in the 
election for delegates was extraordinarily low. To begin with, only forty-three 
percent of the population of the District was eligible and registered to vote.206 
Only thirty-one percent of the registered voters (thirteen percent of the popula
tion) went to the polls. And of those who went to the polls, fewer than half 
(only six percent of the District’s population) cast votes for delegates to the 
convention. In the ward with the lowest percentage of registered voters, only 
three percent of the population participated in choosing the ward’s constitu
tional framers. Table II records voter participation by ward.

206. Compare Table II with U.S. Dep't of Commerce, Statistical Abstracts of the United 
States 175 (1980).



Table II
Voter Participation in the 1981 Delegate Election, by Ward

ooL/1 
o

Source: D.C. Board of Elections and Ethics, Official Records of November 4, 1981. General Election, p. 2.

Ward one two three four five six seven eight at-large
Total Population 78,700 81,400 77,800 81,900 82,600 75,700 82,400 77,000 638.400
Registered Voters 

a) raw numbers 32,900 32,484 47,529 39,990 35,733 30,042 33.398 21,617 273.183
b) percentage of 

total population 41% 40% 61% 49% 43% 40% 41% 28% 43%
Actual Votes Cast 

a) raw numbers 7,995 7,805 17,497 15,472 11,919 8,784 10,842 5,548 85,862
b) percentage of 

registered voters 25% 24% 37% 39% 33% 29% 32% 26% 31%
c) percentage of 

total population 10% 10% 22% 19% 14% 12% 13% 7% 13%
Votes for Delegates

a) total votes cast* 19,814 19,759 35,912 33,477 22,770 18,937 24.367 12,411 187,061
b) divided by 5* 3,962 3,952 7,182 6,695 4,554 . 3,787 4,873 2,482 37,412
c) percentage of 

actual votes cast 50% 51% 41% 43% 38% 43% 45% 45% 44%
d) percentage of 

registered voters 12% 12% 15% 17% 13% 13% 15% 11% 14%
e) percentage of 

total population 5% 5% 9% 8% 6% 5% 6% 3% 6%

* Since five ward delegates and five at-large delegates were to represent each voter, each voter was given the right to vote for up to ten candidates, five in each 
category. For purposes of calcuating voter participation, therefore, the total number of votes cast in each category is divided by five. To the extent that voters 
cast fewer than five votes to which they were entitled, this chart may understate the percentage of individuals who participated in the delegate election. It is the 
author’s personal observation, however, that most voters who voted at all cast their full allotment of votes.
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But election laws being what they are, a sleepy election produces officehold
ers just as surely as an exciting one. On November 4, 1981, forty-five delegates 
were elected, many of them as unknown to each other as they continued to be 
to the public. All of them were eager to work, but few if any had a program, a 
vision of a constitution, or an idea of how prior constitutional conventions had 
proceeded. Other state constitutional conventions, called by the acts of state or 
territorial legislatures, had been preceded by months or years of staff work, so 
that the delegates could be briefed on arrival and could make policy decisions 
from among designated alternatives.207 In this case, because the convention 
had been called by the people themselves through the initiative, and because 
the legislature had been lukewarm at best to the idea of statehood, no staff 
work had been done and the newly elected delegates faced the prospect of 
developing their constitution, quite literally, from scratch. On the morning 
after election day the easy part was over, and the business of developing roles 
and structures, and ultimately of writing the law of the land, lay imminently 
ahead.

207. For examples, see the works listed supra notes 9-17.
208. D.C. Board of Elections and Ethics, Official Records of General Election of Nov. 4, 1980, Gen

eral Election, at 003.000; see supra notes 177-78 and accompanying text (discussing election results).

II. The Campaign for Election

Spring, 1980. Hanging around the lobby of a restaurant in Washington’s 
small Chinatown, waiting to get a table. Lacking other diversion to pass the 
time, I look over the bulletin board. Among the notices left by seekers of 
roommates and sellers of cars, there is a small printed card: “Statehood for 
D.C.” And a telephone number for volunteers to call.

I show the notice to my wife and children. “What a terrific idea,” I tell 
them. “A shortcut to getting some votes in Congress. All it would take is a 
majority in each House. The state legislatures wouldn’t get a chance to say 
no.”

We talk a little about the idea. I tell my boys what little I know about D.C. 
history. A table is ready for us. We eat. It never occurs to me to call the 
number. It has nothing to do with me.

♦ * ♦

Fall, 1980. An article in the paper says there are to be two initiatives on the 
ballot: Statehood and gambling. Statehood is obviously a good thing. Gam
bling isn’t difficult either; if people want to bet, why should the government 
stop them? I vote yes on both initiatives. The next day, I see that my fellow 
Washingtonians have agreed with me.208

* * ♦

Spring, 1981. Ronald Reagan is President of the United States, and is tear
ing apart social programs that have been laboriously constructed over many 
years. In reaction, liberals are stirring after years of inactivity. Friends who 
work in organizations such as the American Civil Liberties Union and the 
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Natural Resources Defense Council tell me that money and memberships are 
coming in so fast they can't open all the mail. I want to write my Senator about 
a dozen outrages that the administration is committing. But I don’t have a 
Senator.

I remember my vote for statehood five months ago. I haven’t heard or read 
any thing about it since. That’s strange; surely something is going on in the 
aftermath of the passage of the initiative.

Curious, I call information and ask whether there is a telephone listing be
ginning with the word “statehood.” The operator gives me the number of a 
“Statehood Initiative Committee.” A voice at the other end of the phone tells 
me that the Committee is the organization that ran the initiative campaign, 
that the name is being changed to “51st State Committee,” and that a confer
ence to reach out to new members is scheduled for a Saturday in April. I am 
invited to attend.

I think hard about whether or not to go, because I know that I am a push
over for causes that are clearly desirable but incredibly difficult to achieve. 
D.C. statehood seems to qualify on both counts. This could become a major 
commitment.

The crowd at Hine Junior High School in southeast Washington is smaller 
than I had expected. The auditorium is only one-third full; there are perhaps 
fifty people present when the program begins, an hour late.

I sit anonymously in the back of the auditorium and try to figure out what is 
going on. Half of the speakers are black and half are white; the audience is 
equally mixed. I am encouraged; the project will have to be integrated to have 
any political credibility, and it’s also a big argument in favor of getting in
volved personally. Washington is surprisingly segregated for a cosmopolitan 
city that is seventy percent black;209 except in a few neighborhoods, housing 
patterns divide on racial lines, and the organizations of the Washington “es
tablishment” tend to be far more white than the city as a whole.

209. S. Smith, supra note 31, at 17; see supra note 61 and accompanying text.

I look to the people on the rostrum for clues about the leadership of this 
committee. The chair of the conference is Wesley Long, a white. He seems to 
know what he is doing, judging by the fact that the conference has the usual 
trappings—a registration table, printed handouts, a schedule, and the like. 
Hilda Mason, a black member of the District’s Council, is the president of the 
organization. This is even more encouraging; the effort obviously has the sup
port of major political figures. Then there’s a white-haired man whom every
one seems to recognize as the real founder of the effort, Ed Guinan. Most of 
the speakers are, however, not organizers of the 51st State Committee, but 
outside experts.

Impressively, the speakers make the basic points about what has to be done. 
The initiative calls for a constitutional convention to be held next spring, with 
elections for delegate this fall. The convention process, they agree, is full of 
traps. Some of the speakers have lived through and studied constitutional con
ventions in other states and territories. One of them, Arnold Leibowitz, a law
yer on the staff of a House subcommittee, seems to be Mr. Constitutional 
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Convention himself; he was counsel to the conventions in both Guam and the 
Virgin Islands. Leibowitz, particularly, spouts warnings. Both of his constitu
tions were rejected by the voters at the polls.

“The problems of ratification are very real,” Leibowitz cautions. I scoff in
wardly; we may have horrendous problems with Congress, but surely an elec
torate which just voted by a sixty to forty margin to start a statehood process is 
not likely to abort it because of details in the proposed state constitution. 
“Many states have tried to adopt new constitutions in the last twenty years, 
and ten of the last sixteen have been rejected by the voters,” Leibowitz says.

Two academic experts210 211 offer a checklist of suggestions for the convention. 
Preparation long before the convention starts is essential, they suggest. The 
Maryland Convention of 1968 was preceded by a preparatory commission 
which worked with a full-time staff for two years before the convention 
opened, and was able to present the convention with a draft constitution. In 
the District, however, there are as yet no plans for any kind of preparatory 
work.

210. John Wheeler, Professor of Political Science, Hollins College, and John Killian, Senior Legal 
Specialist, American Constitutional Law Division, Library of Congress.

211. Initiative No. 3, supra note 127, § 5(c).

Keep the constitution simple and uncontroversial, the experts advise. No 
one votes for good government, but many people vote against constitutions if 
they contain anything unpalatable. The key to ratification of a constitution is 
keeping it sufficiently basic so that coalitions of minorities who oppose particu
lar clauses can not, in the aggregate, form a majority. A number of particular 
recommendations flow from this premise. First, keep controversial topics, 
such as abortion and capital punishment, out of the bill of rights; leave them to 
the political process so that whichever side loses does not oppose the final 
product on that ground alone. Second, get the city’s political leaders involved 
in the process as soon as possible; for example, encourage the Mayor and most 
of the Council to run for delegate and help shape the product, so that they 
have a personal stake in the outcome of the process.

Leibowitz adds a structural suggestion, which strikes me as intuitively cor
rect. Do not create a convention committee on a subject unless you are certain 
that you want an article on that subject, because you create vested interests 
that will insist on inclusion of that article.

There is a lunch break, and I introduce myself as a newcomer to someone 
who seems to belong there. She is Jan Eichhorn, a 51st Stater from the Capitol 
Hill area. She walks me over to Lou Aronica, the 51st State Committee’s chair 
for my ward, Ward three, and we exchange a few words. 1 am impressed that 
there is a ward-by-ward structure.

In the afternoon, I attend two workshops. The first is largely a repeat of the 
morning’s topics, but the second concerns the nuts and bolts of running for 
delegate. The possibility of running for this office and helping to write a con
stitution for a new state has begun to appeal to me.

The procedure for becoming a delegate appears incredibly easy. Only fifty 
signatures are needed on a nominating petition to run in one’s ward,2" one 
hundred signatures to be sure of beating back any challenge. I could get that 
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many myself. Then it’s just a matter of finishing among the top five of who
ever runs in the ward. * * *

212. Id. § 3.
213. See supra note 22 and accompanying text (explaining congressional veto power).

I sign up as a member of the 51st State Committee. More than just sign 
up—one of the handouts says that there are “outreach” and “legal” subcom
mittees, and I seek out Guinan and volunteer for the legal group.

The phone rings within a few days. A crisis has arisen. The legal subcom
mittee is to meet.

We convene a few nights later in a Dupont Circle townhouse, the law office 
of the subcommittee’s chair, Dan Schember. To my surprise, I discover that I 
am a third of the legal subcommittee. The problem, Schember explains, is that 
the Board of Elections is claiming that the initiative’s wording requires the 
electorate to vote once again on whether to hold a statehood convention. Its 
argument is a strong one. The initiative says that the Board of Elections is 

directed to conduct at the next scheduled general, special or primary 
election held after the effective date of this initiative an election 
presenting to the registered qualified electors of the District of Co
lumbia for their approval or disapproval the proposition of calling a 
statehood constitutional convention, as well as a ballot, pursuant to 
which such electors may elect, contingent upon the ratification of 
such proposition by a majority of the electors voting thereon, dele
gates . . . 212

There is no question but that the “effective date of this initiative” refers to 
some date in the spring of 1981, months after the voters approved it, because 
the initiative could not have become effective until it lay before Congress for 
thirty working days.213 It would seem, then, that all the voters did last Novem
ber was put on the ballot for the following year the question of whether to start 
the statehood process.

How could this have happened? Schember and I turn for an answer to the 
third member of our subcommittee, who knows more about the circumstances 
in which the initiative petitions were filed.

This third member is an older gentleman, in his seventies. Like ourselves, he 
is white. He speaks slowly, methodically, with a strong New England accent. 
He is quite tall. Blue eyes sparkle behind out-of-fashion glasses with rims of 
pink plastic. He wears a frayed blue dress shirt. The most striking thing about 
him is the much-stretched pocket of that shirt. In it, along with a dozen pens 
and pencils, are crammed dozens of leaflets—the route maps and timetables 
for every bus line in the District of Columbia, all of them essential to the mo
bility of this man, who has never wanted or possessed a driver’s license. He is 
Charlie Mason, Hilda’s husband.

Mason explains that years earlier his wife had introduced in the Council a 
bill originally sponsored by Julius Hobson before his death, calling for a pub
lic referendum on whether to have a statehood convention. Under the Mason 
bill, the vote would have taken place at the next election after the bill became 
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effective. On the day that Ed Guinan had filed the proposed initiative lan
guage, before the signature campaign started, the Board of Elections’ counsel 
had been in the hospital. The next most senior person in his small office, who 
had just graduated from law school, was in charge. She read the proposed 
initiative and saw at once that it was not well drafted; after all, Guinan had 
done it himself, without any legal advice. So doing her best to comply with the 
procedures specified by District law,214 she determined to rewrite Guinan’s 
words in a more proper format.

214. D.C. Code Ann. § 1-1116(c)(3) (1981).
215. Id. § 1-1116(e) (1981).
216. Testimony of Philip G. Schrag before the Committee of the Whole, Council of the District of 

She consulted her boyfriend, who was a clerk in the office of a Council 
member. The boyfriend recalled the old Mason bill and obtained a copy. The 
young lawyer assumed that the Mason bill must have contained correct word
ing to generate a public vote on calling a statehood convention, and by patch
ing its language into the Guinan draft, she inadvertently added the 
requirement of a second vote. She did not realize that requiring a subsequent 
vote on calling a convention was appropriate for a Council bill, because the 
people had not yet had their chance to vote, but not for an initiative. Untu
tored, opposed even in principle to having to rely on lawyers for advice, 
Guinan had not known about or taken advantage of the clause in the law 
allowing him ten days in which to sue the Board of Elections to challenge its 
redrafting of his initiative,215 and he collected signatures to put the reworded 
proposal on the ballot.

Now the Board regards itself as bound by the literal words of the initiative, 
requiring a second vote. The 51st State Committee fears that it might lose in a 
new vote; in any event, its treasury is drained and it lacks the resources to 
mount a new campaign. There are only two choices: Sue the Board, or ask the 
Council to amend the law.

We share our opinions; we do not think that a lawsuit could be won. The 
Board had erred in changing the language, but the law provided a specific 
remedy for correcting an error of this sort—a suit within ten days—and the 
51st State Committee had not used it.

So it appears that we must ask the Council to bail us out, but the risks are 
substantial. In the light of the ambivalent attitude of most of its members the 
Council might refuse, viewing a second election as a means of putting off the 
whole statehood problem. On the other hand, the Council might approve, but 
Congress might veto the amendment in order to confound the statehood pro
cess. Perhaps most likely, the Council might approve, but take the occasion— 
since the initiative was before them anyway—to make other, less desirable 
changes in the law. Still, it appears that there is no choice.

A few days later, Schember and I appear before the Council to testify on 
behalf of the 51st State Committee. I am delighted to be of help to my new 
organization so soon. I read my prepared statement, in which I show that all 
of the Washington Post's stories on the initiative said that an affirmative vote 
would lead to a convention a year later, not to another vote on whether to have 
one.216 The Council, I say, should give effect to the obvious intent of the 
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voters.
The questioning from Council members is much tougher than I expected.217 

Polly Shackleton, from my own ward, says that my indictment of the Post's 
inaccurate reporting does not justify the Council in changing the words that 
the voters approved. She asks whether I also combed the pages of the Wash
ington Star, and I concede that I did not. Betty Ann Kane engages me in a 
long philosophical excursion on the conditions, if any, under which it is proper 
for a legislature to change what the voters have done in an initiative. This area 
is particularly tricky because as a secondary matter, the 51st State Committee 
would also like the Council to make other changes in the initiative—to re
move, for example, the prohibition that Guinan had inserted against Council 
members running for delegate. The more effectively 1 argue that the problem 
of the second vote is a unique case, the more I will satisfy Kane, but I will 
undercut the justification for the other changes.

Columbia, June 11, 1981, citing Washington Post articles of Feb. 9, 1980; May 1, 1980; July 1, 1980; Oct. 
6, 1980; and Oct. 24, 1980, and the Post's “Ballot Questions’’ guide on Oct. 30, 1980, in which the 
newspaper advised its readers that “[a] vote ‘For’. . . means that the voter wishes to see a constitutional 
convention draft a proposed constitution .... This is . . . a vote calling for a convention to draft a 
state constitution.” Wash. Post, Oct. 30, 1980, at D.C.10, col. 2-3.

217. Tapes of Council Meetings are kept by the Council.. For the events which follow, see the tape 
made on June 11, 1981.

218. Initiative No. 3, supra note 127, as modified by the D.C. Council on June 11, 1981.

The League of Women Voters testifies against changing the law. Informed 
voters, they argue, knew the precise wording of the initiative, even though the 
League admits that the language didn’t appear on the ballot itself. Informed 
voters should not have the results of their vote changed simply because unin
formed voters made a mistake.

A week later, I sit in the Council chamber and watch the members debate 
and vote. As we feared, the Council has seized the opportunity to put the 
whole law up for grabs. Shackleton suggests that the whole convention be 
limited to a reasonable time period—a point not mentioned in the hearings. 
She suggests sixty days. Mason looks around at her fellow Council members 
and sees that she does not have the votes to keep the convention unlimited in 
duration. She tells Shackleton that she thinks ninety days would be more rea
sonable. Shackleton is delighted to get a limit without having to go to a vote 
that she might lose. A ninety-day limit passes by consensus.218

Shackleton is ready with other strictures. She offers an amendment to strike 
the clause under which Senators and Representatives-elect will be chosen to 
lobby the Congress for statehood. She loses by a single vote. But she is suc
cessful in her effort to impose a limit of two on the number of times that the 
convention can offer proposed constitutions for ratification.

There is a provision in the initiative for delegates to be paid thirty dollars 
per day during the convention. Kane’s effort to delete this clause is defeated.

The main question is called at last. The members rehash the arguments 
made at the hearing. There is a show of hands. The requirement for a second 
vote by the electorate is deleted. The convention will be held.

* * *
During the next month. I mull over the question of making the really big 
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commitment of running for delegate. First, there is the question of whether I 
would be horning in on someone else’s project. The answer to that is clearly 
no. A public election is supposed to be open to everyone, and besides, the 
whole point of the 51st State Committee’s April conference was to bring new 
people into the Committee and its activities.

There is still the question of whether I wholeheartedly support statehood. 
Here, too, the answer is obvious. Helping to get two Senators for the District 
of Columbia would accomplish more than I could hope to achieve by any 
other means, for a whole variety of causes ranging from maintaining social 
programs to ratifying arms control treaties, particularly in the Reagan era. The 
District’s Senators most likely would be black, Democratic, liberal, and pro
city. Their addition would make the Senate an often critical two percent more 
liberal than it would otherwise be. With the D.C. Voting Rights Amendment 
to the Constitution politically dead, statehood is the only way to seat those 
Senators.

The conference in April has suggested additional reasons to support state
hood, beyond national politics or even representation of D.C.’s electorate or 
blacks generally in the federal legislature. Several of the speakers talked about 
self-determination, about all the ways in which Congress interferes in or limits 
the self-governance of the District. The right to self-government, to control the 
structure of one’s own judicial system, for example, seems like a civil right of 
the most traditional sort.

Finally, there is the question of whether I’d be any good at being a delegate. 
Immodestly, I tell myself that I would. I’m a lawyer; I’ve drafted several stat
utes; I teach a course in legislation. I don’t have well-informed ideas about 
what kinds of provisions should be in a state constitution, or in this one in 
particular, but I do have drafting skills to offer.

One potential reservation has been resolved by the Council’s action. The 
initiative originally set no time limit on the convention. I could not have made 
an open-ended commitment. But the ninety-day limit means that the conven
tion will begin in January and end in April. In my heart I am ready to run.

* * *
But can I win?
The political situation is rather special. Ward Three was the only ward to 

vote down the statehood initiative. Most of the ward is hostile to statehood, 
and even my friends point to a conservative President and Republican Senate, 
suggesting that statehood is an idea whose time will never come. I point out to 
them that once a statehood application is made, it need never die; eventually a 
Congress will see statehood for the civil rights issue that it is and vote the 
District into the Union, irreversibly.

No one buys it. For those who believe that statehood is a good thing, it is a 
pipe dream. But this phenomenon makes me think my chances of winning the 
election are substantial, for it is plain that in Ward Three, at least, the election 
is not going to be taken very seriously. The other candidates will not be big 
names, because although many nationally and locally famous people, even for
mer Senators and Cabinet members, live in the ward, they will not give this 
kind of contest the merest glance. I am utterly unknown within the ward, and I 
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can not call on my skeptical friends for much assistance. But my opponents 
will be equally unknown, and their friends will think their efforts folly too. 
Indeed, in this anti-statehood ward, perhaps fewer than five candidates will 
declare, and if that happens I can win the election just by filing.

I make the assumption, which seems reasonable, that the campaign will be 
nearly invisible: the candidates will be unknown, none of us will spend much 
money, publicity will be negligible. I begin to consider the question of how a 
political nobody can beat other political nobodies, without media attention, in 
an uncaring electorate or one that is hostile to the whole idea of the election.

* * *
Before my decision to run becomes final, I consult an experienced observer 

of District politics, who agrees to talk with me only on the condition that I 
withhold his identity in any publication about our conversation. This man, 
who will therefore be known as my source, knows more about the District of 
Columbia and its politics than anyone I know. Late one afternoon, we talk 
quietly in the seclusion of his office.

“Don’t do it,” my source says. “It could be a disaster for you.”
I am surprised. “What do you mean? I think I would have a chance of 

winning.”
“That’s the problem,” he says. “It doesn’t matter if you lose. The headache 

is winning.”
“If you go to that convention,” my source tells me, “the resentment against 

you will be terrible. You’re white, you’re male, and you live in Ward Three. 
That’s three strikes against you for openers. But worse than that, you’re articu
late, you have speaking and writing skills that many of the others don’t have. 
They’ll depend on you to some extent, and they’ll hate you for it.”

“And to top it off, you teach at Georgetown. You’ll be identified with it. 
There’ll probably be gays at the convention, who will hate the University be
cause of the Catholic Church’s fine on homosexuality.”

“You didn’t mention that I’m Jewish,” I jest. Half-jest.
“That, too,” he says. “I didn’t want to say it, but they’ll be more circumspect 

about that. It won't be as clear.”
I find it hard to believe him. The blacks and whites at the April conference, 

and at the one or two meetings I’d since attended, seemed to work well to
gether. Surely he is overgeneralizing from some other experience.

I recognize that my unwillingness to take his warnings seriously is a measure 
of how far I am already committed to this adventure.

* * *
On warm weekend afternoons in July, I carry a clipboard of pink petition 

forms from house to house. I stay within my neighborhood because it’s the 
easiest to reach, but I avoid my own street, unwilling to expose to my immedi
ate neighbors my association with an effort that most of them probably oppose.

It is slow work, because two-thirds of the houses produce no response. In 
Ward Three, a lot of people go away for summer weekends. And many of the 
houses have no voters registered in the District. In some cases, they vote by 
absentee ballots in other states, where they can vote for Members of Congress.
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“I’m Philip Schrag, from over on Ingomar Street,” I tell a middle-aged man 
who is holding open his screen door. His children squirt water pistols at each 
other in a side yard.

The nearby street registers. He invites me into a darkened living room.
“I’m running for delegate to next year’s constitutional convention, and I’m 

collecting signatures to get on the ballot. Would you help me to get on the 
ballot?”

His smile becomes a scowl. “This is that statehood business?” he asks. “I’m 
against statehood. Look at the way this city runs now. The streets are full of 
potholes. We constantly get tax bills for the wrong amount. And taxes keep 
going up. They can’t run a city. How are they going to run a state? You know 
what I mean?”

I think I know what he means. When he says “they,” he probably means 
“the blacks.”

My objective at this juncture is not to educate one individual, not to argue 
with him or alienate him. My purpose is to get 100 signatures on my petition 
in as few afternoons as possible. My feet hurt from the hot pavement.

“Signing this petition doesn’t mean you support statehood,” I say. “In fact, 
this fall’s election isn’t a vote on statehood at all. There’s going to be a conven
tion. That’s already been decided. The only question is who the delegates are 
going to be.”

He shifts his weight from one foot to the other. “If Congress weren’t there to 
stop them, they’d double our taxes and spend all the money on welfare. And 
graft.”

“Ward Three needs its share of representation at the convention,” 1 say. “I 
think that I have something to contribute.”

“I guess I’d rather have you than someone else, someone I don’t know,” he 
tells me. “I’ll sign your petition.”

Ten minutes later, an elderly woman talks to me in a low voice through her 
screen door, not inviting me in. “I’ll sign just because you’re from around 
here,” she tells me. “But I can’t see being a state. Did you hear about the 
woman who was robbed on the way home three weeks ago? Right over there, 
behind that street.” I turn to look, out of politeness. “A big buck, he was. 
Came out from behind a hedge and grabbed her pocketbook. The doctor had 
to come, she was so scared.”

My petition campaign becomes a shocking experience. I did not expect sup
port for statehood, and indeed I find so little that I wonder where the third of 
the people who voted for the initiative in the ward are hiding—certainly not in 
my part of the ward. There is some talk of D.C. being too small to be a state, 
some talk of the risk that Congress would use the occasion of statehood to 
withdraw the nineteen percent of the District’s budget that it currently sup
plies, and some talk of the unlikelihood that the other states’ Senators would 
agree to dilute their own vote by admitting the District.

But what stuns me is the relatively overt racism that lies behind much of the 
opposition. In a surprising number of cases, my neighbors reveal their fear of 
being a racial and political minority, and their satisfaction that Congress is 
protecting their interests. I can discern distinctions. Some believe that the 
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black majority would not competently govern. Some think that the blacks 
would exploit an increase in their political power to tax the whites to the 
breaking point, requiring them to sell their homes and move away. Some sim
ply fear the black majority, equating blacks with crime; these tell me all kinds 
of violent stories, including murders of years past. Several use the word “nig
ger” when they talk about crime. Wanting to get my signatures, to get it over 
with, I try not to reveal my revulsion.

♦ * *

My theory for winning an obscure contest is to let it remain obscure. Let the 
deadline for filing petitions pass without much public notice, so that well- 
known names are not encouraged to compete. Keep the race quiet, so that my 
opponents don’t bother to build any organizations. Because my acquaintances 
are all scoffers, organization is not my strong suit. In the final week, I will take 
out a fairly large advertisment in each of the two ward-wide biweekly newspa
pers. There is probably a fairly good overlap between those in the ward who 
read the political advertisements in those newspapers and those who vote in 
minor elections. They may remember my name, and if my ad is good enough, 
some of them might actually vote for me. 1 keep reminding myself that all I 
need to do is come in fifth, and that everybody else is going to have the same 
problem.

The list of people who are circulating nominating petitions in Ward Three 
begins to grow. Lou Aronica, the 51st State Committee chair in the ward, is 
among them. He claims to be delighted that I am running, and he may actu
ally be sincere, because five delegates can be elected and we could both be 
among them.

Aronica calls a couple of meetings, inviting all those in the ward who are 
members of the 51st State Committee, and all those, whether or not members, 
who are candidates. At these meetings, the paradox in which we find ourselves 
is evident. Aronica talks of all the work that needs to be done before the con
vention; for example, research on other state constitutions and catalogues of 
issues and options. But those of us with the greatest incentive to do this work, 
those who may have to work in an inadequately prepared convention if the 
work is not done, have to reserve our efforts for our campaigns. More signifi
cantly, it is becoming increasingly clear that no one of any prominence is going 
to run in Ward Three. It would certainly improve the prestige and credibility 
of the convention if Ward Three were to send some well-known national or at 
least community leaders, but it is not in the interest of the present candidates 
to encourage them. The meetings are desultory. Projects, including the stimu
lation of new candidacies, are suggested. There are occasional volunteers, but 
Little comes of these efforts.

In September and October local community groups hold a series of “Candi
dates’ Nights.” These are dreary affairs in community centers and church base
ments, so sparsely attended by the citizenry that the candidates occasionally 
outnumber the voters. The contest for delegates to the convention plays second 
fiddle to the School Board election. In some cases, School Board candidates 
are permitted to speak to the assembled voters for ten minutes each, and state
hood candidates for two. At other meetings, the statehood candidates are not 
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permitted to speak at all, but are simply “introduced.” After the first of this 
latter type, at which my name is mispronounced and we are permitted to stand 
so that the voters can choose among us on the basis of our physical appear
ance, I attend only when I can speak.

The first candidates’ nights give me the opportunity to assess my competi
tion, and for all of us to gossip about each other. Thirteen candidates have 
qualified to run for the five slots. Half a dozen of them, including Aronica, are 
people I recognize from 51st State Committee meetings. These include Bob 
Roehr, a young, bearded gay rights activist who won the Republican Party 
designation to run for Delegate in Congress against Walter Fauntroy in 1980, 
only to be disowned by the Republicans after the conservative faction took 
over the D.C. Republican Party; Bibiana Mays, a local Democratic Party ac
tivist; and Joel Garner, a Democrat and Justice Department social scientist 
who ran unsuccessfully in 1980 to become an at-large member of the Council.

I also meet the candidates whom I don’t know. There is Frank Kameny, an 
older man, nearly bald, who had been fired by the federal government in 1957 
for homosexuality and had become an early leader of the gay rights movement 
in Washington. Kameny seems easily excitable. Whatever he begins to say 
ends up as a kind of scream. But he is a no-nonsense liberal, and I hope he is 
one of the winners. There is Courts Oulahan, a conservative, silver-haired Re
publican, who refuses to say that he supports statehood, but claims that he 
wants to work for the best possible constitution. I do not see a role for state
hood opponents in a statehood convention, and although I realize that he 
probably represents the ward more accurately than the rest of us, 1 hope he 
loses.

And then there is a loud, heavy-set blond woman, whom all the other candi
dates seem to know and dislike. She is Gloria Corn, and she cannot be stilled. 
She has an opinion on every subject and she lets everyone know what it is, at 
the top of her voice. When her turn comes, she does not stay within the time 
limit, but complains about it instead. Alone among the Ward Three candi
dates, she scrutinized the nominating petitions filed by her opponents. She 
challenged three of them, and succeeded in knocking off the ballot on a techni
cality a member of the 51st State Committee, a woman who might have taken 
votes from Corn. She and Oulahan are the only candidates who do not say that 
they support statehood. I join the list of those who are suspicious of her.

The first of the candidates’ nights has been organized by the Democratic 
Women’s Political Caucus. They are going to endorse five of us at this meet
ing. I don’t know what this endorsement is worth, but it seems better to have it 
than not to have it. I can tell from the written questionnaire that we have been 
asked to complete that the group is looking for liberal answers to its questions, 
and I expect to do well on its scale. When we speak, I follow the lead of the 
other candidates, stressing my background and experience and talking about 
the convention only in general terms. They receive me with a lot of applause, 
and I expect to receive one of the five endorsements.

There are about fifty people in the room, but only members of the caucus 
are permitted to vote on endorsements. There are only twelve members pres
ent. They vote on a complicated scale of one toten, weighing the candidates’ 
records, their responses to the questionnaire, and their oral presentations. 
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When the votes are counted, Bibiana Mays, a member of the caucus, wins first 
place, with a perfect 120. 1 am down in the dust, unendorsed. Roehr, another 
loser, sits with me in the back of the room and explains. “The people who 
won, people like Aronica and Kameny, have known all twelve of those women 
for years, and have worked with them in countless causes. They’re part of the 
network. Your qualifications have nothing to do with it. You never had a 
chance because you’re a new boy on the block.” For the first time, it occurs to 
me that I may lose this election.

* * *
As election day approaches, and candidates’ nights proliferate, the candi

dates get to know each other better. With the exception of the two who refuse 
to support statehood, we become somewhat friendly, exchanging stories of the 
campaign trail. My advertisement goes to the printer and is set in type; there is 
no indication that any of the other candidates will be more visible. The run
ning joke is the wager on how badly Gloria Corn will trail the pack; she seems 
to alienate audiences at every turn, and her campaign seems to consist primar
ily of distributing leaflets to which are stapled cellophane envelopes containing 
three kernels of candy corn.

An idea occurs to me. Since my advertisement has been set in type and I 
have a good page proof, why not reprint a few thousand copies and try to 
distribute them door to door? I have written a good ad, I think. Its text is 
crisp, and it portrays me as having spent my entire professional life in the 
service of reformist causes—civil rights, consumer protection, arms control. It 
says that I am a teacher and author, which should sell well in Ward Three. In 
order to get it distributed, I ask my son David, who is fourteen, whether he and 
his friends would be willing to spend an afternoon walking it around, in vari
ous parts of northwest Washington. “At what price?” he asks.

We agree on $2.50 an hour. Soon my little army of junior high school stu
dents is tramping the side streets, stuffing mail slots with Schrag for Delegate 
folders. Could any other candidate be doing the same thing? I watch in vain 
for signs of competition.

Until now, my wife has been a skeptic. But with election day a week away, 
the spirit in the household becomes infectious. “I could take a day off and 
hand out your leaflets at our local poll,” Emily offers.

I almost tell her not to bother. There are twenty-one polling places in the 
ward; what difference would it make if someone is stationed outside one of 
them? I have never thought that the hordes of campaign workers who accost 
voters as they enter the polls can make much difference. Still, this is an elec
tion in which the candidates are all unknown. Some of the voters may not 
even know that the delegate election is on the ballot, and they may never find 
out, because the Board of Elections has decided to print the delegates’ names 
on the reverse side of the School Board ballot. “Sure, that’s a good idea,” I tell 
her.

In the last days, her suggestion gnaws at me. If it is a good idea to cover one 
polling place on election day, why isn’t it twice as good to cover two? My 
children could each tend one, at least after school. Some of my friends have 
said that they would be willing to help out in some minimal way; perhaps they 
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could at least cover a poll for two or three hours during the heavy evening 
hours. And while few voters were reached in all of the candidates’ nights put 
together, at each of them I was approached, after I spoke, by one or two local 
activists who had liked what I said and had offered to help. One of them was 
the would-be candidate whom Gloria Corn had thrown off the ballot.

I count the names of people who have volunteered, and discover, to my 
surprise, that I can staff sixteen of the twenty-one polling places, at least for the 
evening rush. Quickly, I call these supporters and assign them to schools and 
churches. It may not help, but it certainly won’t hurt.

It is election day. The polls close at eight. At five, before going to my own 
polling station, I drive to the comers where my children are aggressively push
ing my literature on the voters. It is grueling work, particularly since they are 
competing with adult representatives of other candidates, both for delegate 
and for School Board. Zachary, my eleven-year-old, is up against Gloria Corn 
herself.

“You’ve won, Dad,” they tell me. “Everyone who reads your leaflet says 
he’ll vote for you." I watch the other candidates’ hawkers and am not so sure. 
It becomes clear that Kameny, at least, is well organized; he has one of his 
supporters at every poll.

I stand in the cold, damp darkness outside of the Cleveland Park Branch of 
the public library. I begin to distinguish the various types of voters. Some 
saunter up slowly, take literature from each of the nine or ten hawkers, and 
enter into a brief conversation or two before voting. Some take the literature 
to be polite, but have made up their minds and will drop it in a trash can as 
soon as they go inside. There are also those of a different breed, recognizable 
at 100 yards even in the darkness, who put their heads down and charge 
through the throng of leaflet distributors, not seeing the people who are trying 
so hard to communicate with them, treating the political literature as though it 
were contaminated. Most of my fellow leafleters, including Mays and Roehr 
who share this polling place with me, don’t even try to press their messages on 
these unwilling voters. I try with everyone. I am committed to spending this 
time, and I have nothing to lose. Or so I think—pursuing one of the reluctant 
voters, I step into a gutter and twist an ankle.

The last voter passes by. I get into my car and collect my family from dark 
street corners. Someone named Barbara Maguire from the 51st State Commit
tee—I think she is a candidate in one of the other wards—has organized a 
party at a Capitol Hill bar. We drive downtown. It is a moment I have 
dreaded, for I know that the results may already be known. At noon on elec
tion days, the Board of Elections collects the ballots that have been cast during 
the morning, and counts them during the afternoon. The results are released 
as the polls close. The final results rarely vary from this early count.

My family, however, is confident. We walk into the crowded bar. The first 
person I see is Wesley Long, from the 51st State Committee. He hands me a 
sheet of paper. It is the early count. I quickly find the Ward Three results.

It’s unbelievable! Gloria Com is far ahead of everyone else, with 2281 votes. 
Oulahan, the only other candidate who didn’t advocate statehood, is second, 
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with 1551. Then come Garner, Roehr, and Kameny. I am seventh, one vote 
ahead of Bibiana Mays.

I have lost, in all probability. The gaps tend to widen as later counts are 
received. I learn from Roehr that at the last minute, the Republican Party sent 
a mailing to every Republican in the ward, urging them to vote for the three 
Republicans who were running—Corn, Oulahan, and Roehr. So it figures: 
The three Republicans won because of the mailing, Garner because he had run 
before and his name was known, and Kameny because his constituency 
worked like crazy for him. I should never have been so naive.

The party has already soured for me. If I stay I might get later returns. 
There is still the possibility that such returns will change the result. I tend to 
vote in the evening; perhaps people like me, people who would support my 
candidacy, are also evening voters. And except for Emily, none of my poll 
workers covered the pre-work morning rush. But 1 am grasping at straws; I 
should accept defeat better. Most people who run for office lose on the first 
try. Word arrives that there are snafus at the Board of Elections, and there will 
be no more returns until two in the morning. My kids need some sleep. We go 
home and go to bed.

♦ * ♦

219. See supra notes 206-07 and accompanying text.
220. Compare D.C. Board of Elections and Ethics. Nov. 3, 1981, General Election Report for Pre

cinct 32 with D.C. Board of Elections and Ethics, Nov. 3, 1981, General Election Report for Ward 
Three.

Someone is banging on my door. “Dad, you won,” David calls. “The final 
results are in the Post'' I can’t believe it. He must be teasing me. But there it 
is, in print. Corn is still way ahead. Gamer and Oulahan are neck and neck 
for second and third. I am fourth. Roehr is fifth, a mere handful of votes 
ahead of Kameny, with easily enough absentee ballots still to be counted to 
make the difference between the two of them.219

I have always wondered what it would be like to go to bed with an election 
up in the air, and to find out in the morning whether you won or lost. Now I 
know. But for me, these morning results have no greater credibility than those 
of the evening before. I take the Post to be only presumptive evidence, and I 
drive downtown to see the official posting at the Board of Elections.

The posting confirms the Post. Something happened during the evening of 
the election. From an elections clerk, I obtain a tally that is broken down by 
polling place.

The explanation becomes evident. With each voter casting five votes among 
thirteen candidates, eight percent of the total vote was sufficient for victory. At 
the five polling places where I had no campaign workers posted, I did misera
bly—four percent at two of them. But my overall vote where my volunteers 
were handing out literature during the evening was much larger—about-nine- 
and-a-half percent at most of them. Where Emily worked the entire day, my 
vote was over sixteen percent.220

So the election day effort, hastily organized, almost an afterthought, had 
won the election. Why didn’t I know that before I started? I am glad to have 
squeaked it out, but my naivete about the election process gives me pause. As 
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I bask in the congratulations of friends and prepare to be a delegate, I wonder: 
What else don’t I know about politics that in retrospect will seem so obvious?

III. The Genesis of Structure

Ed Guinan's dream of helping to lead the District of Columbia Constitu
tional Convention toward the completion of its mission was shattered on elec
tion day. Guinan had chosen to run for delegate at large, rather than running 
in Ward Three, where he lived. He may have thought himself too radical for 
Ward Three, or he may have thought that whatever increased prestige would 
attach to having been elected by the whole city would help him to influence the 
course of the convention.

His miscalculation was serious. Five delegates were to be elected at large, 
and of the nine at-large candidates, two were present or former members of the 
School Board and three were present members of the Council. These names 
were at least somewhat familiar to voters. All five of them won, Hilda Mason 
receiving the highest count of all. Guinan finished last, and Lillian Huff, who 
had succeeded Guinan as Chairperson of the 51st State Committee, was also 
defeated.221

221. D.C. Board of Elections and Ethics, Nov. 3, 1981, General Election Summary Report No. 6 
(Nov. 4, 1981).

222. Interview with James Baldwin, delegate and member of the Democratic State Committee, Feb. 
27, 1983.

223. Id. Baldwin’s statements have been supplemented with personal knowledge acquired during 
the convention.

The three Council members who were elected were significant District of 
Columbia politicians, but it could be argued that they were not particularly 
representative of the Council. For one thing, they were the only members of 
the thirteen-member Council who had been willing to run. Hilda Mason and 
Jerry Moore were also unrepresentative in that they were the only two mem
bers of the Council who were not Democrats; like Mason, the Republican 
Moore held his at-large Council seat as a result of the election law that guaran
teed two seats to minority party candidates. David Clarke, the third Council 
member elected to the convention, was a Democrat, but he was one of the 
Council’s only two whites.

Barbara Lett Simmons was the other Democrat elected at-large to the con
vention. She was a School Board member and, during the convention, a can
didate for election to the Council in the fall of 1982. The fifth at-large delegate 
was Charles Cassell, an architect and Statehood Party member who had once 
served on the School Board and had been slightly active in the 51st State 
Committee.

The forty delegates elected from wards exhibited great diversity but rela
tively little previous political experience. Only three of them had previously 
held elected public office other than as a member of an Advisory Neighbor
hood Commission (ANC).222 On the other hand, a substantial number of the 
ward delegates, about forty-two percent, were employees of the District of Co
lumbia government.223 And a significant fraction of the delegates, about one- 



866 The Georgetown Law Journal [Vol. 72:819

third, had current or prior service as an ANC member.224 Table III summa
rizes the occupational backgrounds of the forty-five delegates.

224. Personal knowledge acquired during the convention, supplemented by interviews with Dele
gates Janice Eichhorn and Brian Moore, Feb. 27, 1983.

225. This information comes from the three Feb. 27, 1983, interviews, supra notes 222-24, and 
personal knowledge acquired during the convention.

226. The percentages of lawyers at the conventions in New York (1967), Rhode Island (1964-69), 
New Mexico (1969), Arkansas (1969-70), Hawaii (1968), Illinois (1969-70), and Maryland (1967-68) 
were, respectively, 69%, 40%, 23%, 46%, 31%, 40%, and 50%. E. Cornwell, J. Goodman, and W. 
Swanson, Constitutional Conventions: The Politics of Revision (1974). The percentage in 
New Jersey in 1947 was 66%. R. Connors, The Process of Constitutional Revision in New 
Jersey 1940-47, at 129 (1970).

Table III—Occupations of the Delegates225

Occupation Number
Elected D.C. official 4
Other D.C. employee (includes teachers in public schools

and public university) 17
Federal employee 3
Educator (not D.C. public schools or university) 3
Student, retired or unemployed 10
Other (one each: minister, attorney, political organizer,

waitress, psychologist, computer specialist, taxi 
driver, concert promoter) 8

It should be noted that the percentage of delegates who were lawyers—less 
than ten percent—was smaller by far than at other modem state constitutional 
conventions.226 Furthermore, of the four lawyers, Clarke and Charles Mason 
worked full-time in the public service, and Schrag was a full-time teacher. 
Thus, despite the significant role that lawyers play in the economy and public 
life of Washington, Oulahan was the only delegate who was a practicing attor
ney. The relative absence of lawyers, and the complete absence of business 
persons, may have made it much easier for the convention to propose sweeping 
legal changes in its constitution.

The racial and sexual composition of the convention paralleled that of the 
District of Columbia as well as American political bodies ever do. Whites and 
males were over-represented, but only by relatively small margins. Among the 
white delegates, however, males were significantly overrepresented. Nonethe
less, this was the first state constitutional convention in the history of the 
United States in which a majority of the delegates was black. Table IV com
pares the delegates and the District’s population by race and sex.
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Table IV—Race and Sex of the Delegates and of the D.C. 
Population227

227. See infra Appendix A.

Number of Delegates % of Convention D.C. Population (%)
Males 27 60 46
Females 18 40 54

Blacks 28 62 70
Whites 17 38 27
Other 0 0 3

Black Males 15 33 32
Black Females 13 29 38
White Males 12 29 13
White Females 5 11 14

A further breakdown of the delegates, however, by both race and ward, 
shows that the delegations from the various wards were not as racially inte
grated as was the Convention in the aggregate. This is not surprising in light 
of housing patterns in most parts of Washington. Table V shows this break
down; four of the eight wards produced all-black or all-white delegations, and 
thirteen of the seventeen white delegates came from only three of the eight 
wards.

Table V—Racial Composition of Convention by Ward

Delegation % Black % White
At Large 80 20
Ward 1 40 60
Ward 2 0 100
Ward 3 0 100
Ward 4 80 20
Ward 5 80 20
Ward 6 80 20
Ward 7 100 0
Ward 8 100 0

Finally, it should be noted that the political party representation within the 
convention was probably unique among state constitutional conventions in 
America. Of forty-five delegates, only four were Republicans, and even those 
four had little in common, for they came from different parts of the GOP. 
Council Member Jerry Moore was the top Republican officeholder in the Dis
trict and tended to stay above internal party battles. Courts Oulahan was 
loosely associated with the conservative wing of the party, which had recently 
seized control of the GOP’s local machinery. Oulahan had tried in vain to 
persuade other Republicans that seats at the convention were worth contesting, 
so that the party would not be frozen out of its activities; in the end, he alone 
among the GOP leadership had run. Gloria Corn had supported John Ander
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son for President in 1980 and had been associated with the liberal Republicans 
who had lost control of the party machinery that year. And William Cooper, 
an unemployed black delegate from Ward Four, was a Republican only by 
registration; he had not been active in GOP affairs within either wing of the 
party.228

228. Another liberal Republican, Robert Roehr. was originally declared a winner, but he lost to 
Democrat Frank Kameny when the absentee ballots were counted.

229. Sherwood. 45 to Draft Charter for Statehood, Wash. Post. Nov. 8, 1981, at BL col. 5.
230. Wheeler, Maurice Jackson's Imprint on D C. 's New Constitution, Daily World, Aug. 12, 1982, at 

10, col. 1.
231. Id.
232. Interview with Delegate James Baldwin, supra note 222.
233. Initiative No. 3. supra note 127, § 4(a).

Five of the delegates were members of the Statehood Party.229 Given the 
nature and purpose of the convention, it is not surprising that a substantial 
number of Statehood Party members ran for delegate, and given the ambiva
lence of the Democratic Party establishment, it is not surprising that several of 
them won. Thus, the Statehood Party activists had far more influence at the 
convention than the tiny registration of the party would suggest.

One delegate was a Communist. Maurice Jackson was elected from Ward 
One, a racially integrated area of the city known as Adams-Morgan which has 
long been a center for liberal and radical political activity. Jackson was chair 
of the District of Columbia and Virginia chapter of the Communist Party, 
USA.230 He had run for office before, without success.231

The other thirty-five delegates were all Democrats. Several of them were 
active at the precinct level in the Democratic Party, and seven of them served 
on its State Committee.232

Table VI shows the party composition of the Convention, by ward. A com
plete list of the delegates, showing ward, party, race, sex, occupation, and prior 
elective office is set forth in Appendix A.

Table VI—Party Composition by Ward

Ward Democrats Republicans Statehood Communist
At Large 2 1 2 0

1 3 0 1 1
2 5 0 0 0
3 3 2 0 0
4 3 1 1 0
5 4 0 1 0
6 5 0 0 0
7 5 0 0 0
8 5 0

* * *

0 0

With campaigning behind them, the forty-five delegates-elect had a formi
dable problem. Under the law, the convention had to be opened by the Mayor 
within sixty days after certification of the election results.233 The process of 
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counting absentee ballots could postpone certification by as much as three 
weeks, but the Convention would begin on some date in January, and it would 
have to end ninety days thereafter.234

234 See supra note 218 and accompanying text.
235. This brief history is reconstructed from conversations with Jason Newman, October and No

vember 1981.

The time constraint would have posed enough difficulties if the delegates 
had begun, on the day after the election, with leadership and committee struc
tures for their internal governance, a set of rules of procedure under which the 
convention would operate, a headquarters, a staff, a budget, and a library of 
research material. The delegates had none of these when the clock began to 
run. It was obvious to each of them that valuable use could be made of the 
sixty-or-so days before the ultimate timer, the ninety-day calendar, came into 
play. But each delegate knew only a few of the others, and none had the legal 
authority or the personal prestige to impose structure unilaterally or even to 
convene the delegates-elect. The Mayor, of course, might have anticipated the 
problem and provided resources such as a headquarters for the delegates to use 
as soon as they were elected. But while everyone associated with the statehood 
effort had concentrated on individual candidacies, no one had prodded the 
Mayor or his bureaucracy to prepare for the forthcoming convention. 
Whatever his political attitude toward the event, the Mayor was not in a posi
tion to provide the impetus for a prompt beginning to the convention.

An entire month was lost before any movement took place; the only event in 
November was that absentee ballots gave Frank Kameny, a Democratic gay 
activist, the edge over Robert Roehr, a liberal Republican gay activist, as the 
fifth delegate from Ward Three. Then, on Saturday, December 5, an outside 
force pushed the convention into a hazy zone of pre-existence. Under the 
prodding of Jason Newman, Director of Georgetown University’s Harrison 
Institute of Public Law, Georgetown University hosted a one-day seminar on 
state constitutional law for the delegates-elect.

Newman wanted to be helpful to the convention, but he understood that 
there were risks to the University in sponsoring the convention’s first convoca
tion.235 The main agenda of the meeting would be educational, but it would be 
surprising if the event were devoid of politics, such as early bids for convention 
offices. It would be highly undesirable, Newman reasoned, if the University 
were perceived, however inaccurately, to be using its premises in order to ma
nipulate the convention in any direction at all. Newman was aware that the 
kind of political structuring that the delegates most needed would present the 
greatest risks to the University’s neutrality. Newman therefore decided to 
schedule an entire day of speakers, with no room on the program for the dele
gates-elect to get to know each other or exchange ideas. Of course, Newman 
recognized that a certain amount of informal discussion would take place, par
ticularly during a stand-up lunch that was provided. But by allocating neither 
space nor time for political activities, Newman hoped to minimize the likeli
hood that his meeting would become the beginning of pre-convention 
maneuvering.

Thirty-five of the forty-five delegates-elect attended. Volunteer speakers 
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were recruited from the University and the private bar. They covered a broad 
range of potential constitutional issues: The legislative, executive, and judicial 
branches; bills of rights; taxation and bonding authority; amendments; and the 
process of transition from District to state. In all cases, they listed what they 
saw as the principal issues with which the delegates would have to grapple, 
and some of the possible policy options that were available. Most of the 
speakers said that they would not reveal their personal preferences among 
these options, and a few held to their resolve. Delegates were permitted to ask 
questions, and Newman was impressed with the seriousness and sophistication 
of many of their inquiries.236

236. Conversation with Jason Newman, December 1981.
237. Address to delegates-elect by Arnold Leibowitz, Howard University Law School, Dec. 12, 1981.

The Georgetown meeting highlighted how much the delegates had to do. 
Lillian Huff, who had inherited whatever was left of the 51st State Committee, 
became pivotal in resolving the problem of initiating a mechanism for getting 
underway. She persuaded Howard University and the University of the Dis
trict of Columbia (UDC) to put together an entire series of Saturday seminars 
for delegates. Like the Georgetown seminar, they included formal presenta
tions by academic and other experts, but unlike the Georgetown meeting, they 
also included time on their programs in which delegates could discuss issues of 
common concern. The topic scheduled for the very first seminar, a week after 
the Georgetown meeting, was the procedural requirements of the convention.

Even though delegates received only a few days’ notice of this meeting, two- 
thirds of them attended. The only scheduled speaker was the ubiquitous Ar
nold Leibowitz, who drew upon his personal experience in Guam and the Vir
gin Islands to explain to the delegates what to expect. He laid out a general 
model of how conventions begin. As Leibowitz described a hypothetical com
posite convention,237 the Mayor would preside for the first few minutes, during 
which the convention would elect its president and any other officers; the elec
tion of a temporary chair was unnecessary. Then, over the next few days, the 
president would appoint members to committees, taking into account their ex
pressed preferences and established talents. The number and identities of 
these committees could be decided either by the convention’s officers or by the 
convention itself. Rules would be necessary because, at the very least, some 
legitimate procedural mechanism would be needed to govern the introduction, 
referral, reporting, and adoption of constitutional text. Leibowitz advised, 
however, that the rules should make reconsideration very difficult, because re
consideration votes, attributable to shifting majorities of delegates present and 
voting, tend to tear conventions apart. Rules, Leibowitz suggested, could be 
developed either by the officers after their election, or by the committee chairs, 
sitting as an executive committee.

The convention’s committees would also need rules, Leibowitz noted. Their 
members and other delegates would need to be assured of due notice of meet
ings, and some procedure would have to be devised for the development of 
articles of the constitution. The committee in question could work from a staff 
proposal, or it could build each article up from scratch. There would have to 
be some method for reconciling inconsistencies between the various commit
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tees’ products, either by an executive committee of committee chairs, by joint 
meetings, or by the convention as a whole.

In Leibowitz’ hypothetical convention, a first round of floor debate would 
occur at this point, including adoption of a tentative constitution. He strongly 
recommended public hearings on this tentative constitution, both to help ferret 
out flaws that the delegates had missed and to give the public the opportunity 
for input, which would help in the ratification process. The proposed constitu
tion might be altered, based on this expression of public sentiment, before final 
adoption and submission for ratification.

After Leibowitz spoke, the sponsors of the seminar suggested that the dele
gates divide themselves into two workshop groups—one on committees, rules, 
and calendar, and the other on officers and staff. In stark contrast to the proce
dure at Georgetown, the delegates were explicitly encouraged by the sponsors 
to constitute themselves as planning committees. Each workshop was given an 
academic facilitator from one of the sponsoring schools, and each was invited 
to bring explicit recommendations to the full assembly later that day.

In both workshops, there were substantial disagreements about how to pro
ceed. In the workshop on committees, for example, Wesley Long proposed 
that in view of the small number of delegates and limited duration of the con
vention, each delegate should serve on only one committee. He proposed that 
there be eight substantive committees and five officers who would not serve on 
substantive committees. This was immediately objected to by Gloria Corn, 
who said that five-member committees were too small to be representative. 
Frank Kameny argued that the convention should decide what articles it 
wanted (and therefore what committees to have) rather than starting with an 
abstract number of committees. Charles Mason suggested that each delegate 
serve on two committees, each with about ten people; Brian Moore said he 
needed to know when and how often committees would meet before he could 
know how many he would have time to serve on; and Talmadge Moore sug
gested that time would be saved if the convention met only in a committee of 
the whole. Faced with a six-sided dispute at the very outset, the workshop 
tried to discuss which substantive committees the convention should have, but 
consensus on this topic proved equally elusive, with some delegates saying, for 
example, that a committee on intergovernmental relations, which some previ
ous conventions had created, was unnecessary, and other delegates claiming 
that such a committee would be essential.

Similarly, the workshops were unable to produce any real agreement on 
how rules should be developed, what officers should be chosen, how often the 
convention should meet, or any other structural subject. In addition, those in a 
minority on these and other issues noted that a third of the delegates were not 
present, and that the meeting had been billed as a seminar, not as a planning 
session. It was therefore decided by consensus to hold a further meeting of all 
delegates-elect on the evening of January 4, 1982, for the sole purpose of plan
ning the convention.

The January 4 meeting proved to be a pivotal event in the life of the conven
tion. At that time, after prolonged discussion, the delegates concluded that 
they could not successfully plan the convention as a plenary group of forty- 
five, and that some differentiation of roles was essential. They therefore de
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cided to create five committees to serve for the month until the convention was 
officially opened. These five temporary committees were to consist of one 
member per ward, chosen by the ward’s five delegates, with the at-large dele
gates treated as a ward delegation for the purpose of staffing the committees. 
The five areas of committee responsibility were rules and calendar, officers, 
committees, budget and physical space, and resources and public information.

These committees began their work on the day of the next Howard-UDC 
seminar, January 9 (at which time the Committee on Rules and Calendar was 
enlarged by the addition of four members elected at-large), and they achieved 
a great deal by January 30, when the convention opened. In general, the com
mittees met in available space in the District Building (Washington’s 
equivalent of city hall) during weekday evenings, and reported back to the 
assembly of delegates-elect during allotted time at the end of the Howard- 
UDC Saturday seminar meetings.

The Committee on Budget and Physical Space was the first to mobilize it
self, its timetable forced by decisions in the Mayor’s office.238 In the middle of 
December, the Mayor had created a small task force in his office to help plan 
convention arrangements. The staff had not undertaken any planning with 
respect to the Convention’s legal preparations, such as proposed rules or agen
das, but it had begun to make commitments for physical needs. In particular, 
it had selected a partially used public school as convention headquarters, and 
was offering the convention eight classrooms, storage space, and the use of an 
auditorium during non-school hours.

238. Information supplied by statement of Robert Young, Office of the Mayor, to the delegates-elect, 
at Howard University Law School, Jan. 9, 1982.

239. Report of the Committee on Physical Space, and vote taken to accept the old Pepco building. 
Jan. 23, 1982.

But as soon as the delegates learned that this space would be available to 
them only from 9 a.m. to 8 p.m., objections were raised. Fortunately, the con
vention’s Physical Space Committee had just been constituted, so the Mayor’s 
office was not faced with a choice between dealing with the convention as a 
whole or refusing to include the convention in the planning. By January 11, 
the Committee had already toured the school and concluded that in addition 
to the limited hours it was open, the school lacked sufficient space. By January 
23, it had successfully pressed the Mayor’s office into locating alternative 
space. At that time the delegates voted to accept as their headquarters the top 
floor of the University of the District of Columbia’s downtown classroom 
building, formerly the property of the Potomac Electric Power Company, and 
therefore known locally as the “old Pepco building.”239 The building was in 
the process of being depopulated as the University moved to its new uptown 
campus. This setting, too, would not be ideal: it was unavailable on Sundays 
and lacked parking facilities, but the Physical Space Committee had at least 
avoided committing the convention to a building whose limitations would 
probably have prevented the convention from operating.

Three of the other committees were about as active as the Physical Space 
Committee. The Committee on Officers debated the choice between a tradi
tional list of officers—a president, vice-president, secretary, and treasurer—
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and a larger group, spreading directorial duties among a greater number of 
delegates and constituting the officer group as a whole as an executive commit
tee of the convention. In the end, the Committee decided in favor of a larger 
group of officers. The convention was to be governed by a president, three 
vice-presidents, a secretary, an assistant secretary, a treasurer, and a historian. 
This decision was accepted first by the Committee on Rules (which embodied 
it in the rules under development) and later by the convention.

The Committee on Resources and Public Information downplayed the pub
lic relations aspect of its work in favor of the more urgent task of identifying 
resources, particularly donated ones, that could be obtained from schools and 
local business concerns. Unfortunately, its level of success was minimal.

The Committee on Committees discussed at great length the number of 
committees on which each delegate should serve, and the types of committees 
that would be needed by the convention. It recommended to the convention 
that there be ten substantive committees. Although there was to be no formal 
distinction among them, it was generally understood that five of the commit
tees would be major and five would be minor. Table VII outlines the proposed 
committees:

Table VII—Substantive Committees of the Convention

“Major” Committees
Preamble and Bill of Rights
Legislative Branch 
Executive Branch 
Judicial Branch 
Finance and Taxation

“Minor” Committees
Local Government, Intergovernmental Relations, and 

Transition
Education
Health, Housing, and Human Services
Economic Development
Suffrage and Apportionment; Initiative, Referendum, and

Recall; and Amendments
It may be seen from this list that the convention’s committees covered subjects 
that were not legally essential to a state constitution, and which could be dealt 
with through ordinary legislation. These included, for example, education, 
health, housing, human services, economic development, and even initiative, 
referendum, and recall, which were in fact the subjects of ordinary District 
legislation, not of the home rule charter. Similar subjects, however, had been 
treated by other recent constitutional conventions,240 and they were of intense 
interest to many delegates. Recalling Arnold Leibowitz’ warning that human 
nature would produce an article in the constitution for every subject over 

240. See, e.g., Alaska Const, arts. VII (Health Education and Welfare) and VIII (Natural Re
sources) (1956).
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which a committee had jurisdiction, the members of the Committee on Com
mittees explicitly told their fellow delegates that although each of these sub
jects should be investigated by a committee, they need not be included in the 
final constitutional text.241

241. See Transcript, supra note 1, Feb. 8, 1982 (Delegate Simmons). The transcript for Feb. 8. 1982, 
can no longer be located, either at the convention’s archives or elsewhere.

242. Decision of the Committee on Rules and Calendar. Jan. 17, 1982.

The Committee on Committees suggested that the ten substantive commit
tees be staffed by wards, with each ward selecting one major and one minor 
committee assignment for each member of its delegation. This procedure 
would ensure that all committees would benefit from geographical diversity. 
In addition, two operating committees were recommended—one on rules and 
calendar and the other on style and drafting—and these would be open to all 
who volunteered, regardless of ward, with a limit of twenty members per 
committee.

Of the five preparatory committees, the one with the most arduous responsi
bility was the Committee on Rules and Calendar. All delegates recognized that 
the convention could not operate without rules of procedure, and that every 
day the convention spent on its rules after the ninety-day clock began to run 
was a day lost to substantive consideration of constitutional matters. The Com
mittee on Rules and Calendar therefore accepted as its principal task the de
velopment of a comprehensive set of rules that could be presented to the 
convention when it opened and quickly approved with only minor changes, if 
any. Nor was this the only responsibility of the Committee, for the convention 
also expected it to resolve the questions of what days of the week and hours of 
the day would be devoted to convention meetings, and whether the convention 
should request the Council to amend the Shackleton amendment to the initia
tive in order to extend the ninety-day limit. Finally, Committee members 
knew that the press would be particularly attentive to the convention in its first 
hours and days, and it took upon itself responsibility for devising some kind of 
initial agenda so that the convention would not open in chaos.

The Committee held seven meetings, averaging five hours each, between 
January 9 and Jaunary 29. At an early meeting, it tackled the question of the 
ninety-day limit, and decided to recommend that no extension be sought, at 
least for the present.242 Although there were several reasons for this, the princi
pal rationale was that the lack of any definite deadline might cause delegates 
to work less efficiently. With respect to days and times for convention meet
ings, the Committee surveyed delegate availability and discovered that only on 
Saturday afternoons were all delegates available to meet, but that delegates 
would prefer meetings to be held during the evenings.

In planning the agenda for the opening meetings, the Committee deter
mined that elections of officers could not take place before adoption of rules, 
because rules would be necessary to govern the election. The Committee an
ticipated, particularly after its proposed set of rules grew longer and more 
complex, that the convention’s adoption of rules could become a prolonged 
process. It therefore recommended to the delegates-elect that Robert’s Rules 
be used to govern the convention until the convention’s own rules could be 
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adopted, and that the convention elect a temporary chair to preside until per
manent officers were elected. The Committee even had a candidate for this 
position: Lillian Huff, who had made it possible for the pre-convention com
mittees to function by organizing the Howard-UDC seminars. On January 21. 
1982, the Committee made these recommendations to the delegates-elect, who 
approved each of them.243

243. See Planning Committee Reports and Delegate Decisions (Jan. 23. 1982) (incorporating deci
sions reached on Jan. 21, 1982).

244. Decision of the Committee on Rules and Calendar, Jan. 17, 1982.
245. Meeting of Jan. 27. 1982.
246. See Proposed Rules (Jan. 29, 1982) (Chapter 2).
247. Proposed Rules (Jan. 29, 1982).
248. Id. Rule 1.1.
249. Id. Rule 2.1.

The main business of the Committee, however, was the drafting of proposed 
rules. It began by listing the areas with which rules would have to be con
cerned: Quorum requirements and seating, officers, committees, the flow of 
proposals from introduction to adoption, voting procedure, motions, the daily 
order of business, and rule amendment. Each of these subjects was assigned to 
a member of the Committee for purposes of study and presentation.244

At subsequent meetings, each subject was taken up in turn and appropriate 
text was developed and agreed to by the Committee. Two of the subjects over
lapped with areas being studied by other pre-convention committees, and these 
were handled specially. With respect to officers, the Committee on Rules and 
Calendar accepted the substantive proposals developed by the Committee on 
Officers, and incorporated them into proposed text.245 The Committee on 
Committees, however, requested that it be allowed to report directly to the 
convention, and the Committee on Rules and Calendar therefore left an article 
of the proposed rules open so that provisions relating to committees could be 
inserted.246

The rules proposed by the Committee on Rules and Calendar required 
twenty typewritten pages.247 But the key provisions can be summarized as 
follows:

Officers. The convention’s officers would be elected by roll-call vote.248

Executive Committee. The Executive Committee, consisting of all of the
officers, would establish general policy, to be approved by the convention, re
garding schedules and budget.249

Drafting procedure. Any delegate would be entitled to introduce “pro
posals” (the constitutional equivalent of “bills” in a legislature) on any subject. 
The president would decide to what committee or committees proposals would 
be referred. Committees would study these proposals and then would draft 
their own proposals, in the form of complete articles. An article proposed by a 
committee, with its report and any minority views, would be circulated and 
then, after a brief period during which the committee chair would respond to 
questions, considered formally on the floor of the convention. On this “first 
reading” it could be amended by simple majority vote. The amended proposal 



876 The Georgetown Law Journal [Vol. 72:819

would then be edited stylistically by the Committee on Style and Drafting. 
After being edited into virtually final form, the proposal would come again 
before the convention for “second reading,” but at this stage it could be 
amended only by a two-thirds vote. A proposed amendment could not be con
sidered at so late a date unless it had been introduced, in substance, for the 
substantive committee’s consideration before that committee had originally re
ported its proposals. Finally, the Committee on Style and Drafting would edit 
all of the articles to ensure consistency, and report the entire proposed consti
tution for “third reading.” At this last stage, an amendment would require a 
three-fourths vote.250 These rules were intended to make reconsideration very 
difficult, as Arnold Leibowitz had suggested, and to force delegates to formu
late their ideas early enough for them to be considered thoroughly, rather than 
at final floor debate on a measure. It was recognized, however, that these rules 
might make it virtually impossible to make necessary corrections, particularly 
of inconsistencies between different articles. An exception was therefore incor
porated: If the Committee on Style and Drafting called to the attention of the 
convention an inconsistency in the text, an ordinary majority could correct the 
inconsistency at any stage, in any way it wished.251

250. Id. Rules 3.1-3.4
251. Id. Rules 3.2 & 3.4.
252. Id. Rules 4.1 & 4.2.
253. Id. Rules 6.1, 6.2 & 6.3.
254. Id. Rule 8.1.
255. Id. Rule 7.1.

Voting procedure. All votes were to be decided by show of hands unless
a delegate requested a roll call vote and was supported by at least four other 
delegates. Proxy voting would be prohibited.252

Order of business. An agenda was set forth that would apply to each
meeting of the convention. Business was to begin with the call to order, fol
lowed by prayer, approval of minutes, presidential announcements, approval 
of the calendar, unfinished business, and, finally, the main business, such as 
consideration of proposals reported by committees. As under Robert’s Rules, 
however, the convention could always change its agenda. The rules provided 
that a “special order” could be taken up at a particular hour on a particular 
day, regardless of whatever else was pending. A two-thirds vote would be re
quired to make a matter a special order.253

Quorum. Twenty-three delegates would constitute a quorum for the
transaction of business.254

Amendments. Amendments to the rules would require the support of at
least twenty-three delegates for approval. In addition, no amendment could be 
considered unless it had been recommended by the convention’s Committee 
on Rules, or alternatively, the delegate proposing it had given that Committee 
four days notice, so that the Committee on Rules would at least have had the 
opportunity to comment.255
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When the delegates arrived at their swearing-in ceremony on January 30, 
1982, they found on their chairs both the complete packet of proposed rules 
that the Committee on Rules and Calendar had developed and a six-page sin
gle-spaced insert, prepared by the Committee on Committees, of proposed 
rules for the creation and operation of committees. Both of these committees 
had met their reporting deadlines, as had the Committee on Officers, whose 
recommendations had already been incorporated into the proposed rules. 
Working with the Mayor’s task force, the Committee on Physical Space and 
Budget had made the necessary arrangements for use of the old Pepco build
ing, and had prepared preliminary estimates of how to subdivide the $150,000 
budget. The fifth committee, on resources, was continuing its surveys of dele
gates’ needs and had prepared a list of institutions which might be solicited for 
financial or other support.256

256. ’’Addendum B” to Report to Delegates from the Committee on Resources and Public Relations, 
Feb. 2, 1982 (copy on file at Georgetown Law Journal}.

257. Memorandum to Eric Grant, Staff Assistant, Office of the Mayor, from Inez Smith Reid, Chief, 
Legislation and Opinions Section, Legal Counsel Division, Office of the Corporation Counsel (Dec. 23, 
1981) (copy on file at Georgetown Law Journal}.

258. Memorandum to Robert Young, Staff Assistant, Office of the Mayor, from Inez Smith Reid, 
Chief, Legislation and Opinions Section, Legal Counsel Division, Office of the Corporation Counsel 
(Jan. 20, 1982) (copy on file at Georgetown Law Journal}.

Perhaps best of all, the delegates had received a partial reprieve from the 
ninety-day limit. On December 23, the District’s Corporation Counsel had 
written to the Mayor’s task force that the ninety-day limit of the Shackleton 
amendment was apparently intended to apply to “the function of writing a 
constitution as opposed to . . . the constitutional convention itself.” Therefore, 
a brief period at the outset, during which the convention adopted its rules and 
budget and elected its officers would not count within this limit. However, 
“anything above 10 days for a general organizational period might raise ques
tions as to whether the constitutional convention was attempting to circumvent 
the 90-day requirement for writing a constitution.”257 The Mayor’s task force, 
apparently seeking to assist the convention by squeezing out every possible 
extra day, responded to the Corporation Counsel by asking whether a sugges
tion by the Mayor for a two-week organizational period would violate the law. 
The Corporation Counsel replied (albeit without any further rationale) that “it 
is our view that a two-week period for organization of the convention would 
not infringe upon the ninety-day period.”258

At the end of January 1982, then, the pieces were all in place for a smooth 
transition, lasting two weeks at the very most, from pre-convention planning to 
the writing of constitutional text. Few if any of the delegates could have pre
dicted that controversy over the proposed rules would be so intense that the 
beginning of substantive work would have to be deferred until March.

IV. The Genesis of Procedure

The telephone rings while I am washing dishes. It is Wesley Long, whom I 
have met at a few meetings of the 51st State Committee. I congratulate him on 
his election as delegate. He congratulates me. We chat for a few minutes 
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about our hopes for the convention. He asks me to support his bid for the 
presidency. Two weeks have passed since the election. Convention politics 
have begun.

I am astounded by his candidacy, and I tell him so. Isn’t Hilda Mason the 
only possible president, I ask him. In the first place, doesn’t the president of a 
mostly black convention, in a mostly black city, have to be black? And in the 
second place, isn’t Mason “Ms. Statehood,” in view of her long association 
with the movement, her having succeeded Julius Hobson on the Council, her 
presidency of the 51st State Committee, and the fact that she received more 
votes for delegate than any other candidate?

He concedes as much, but points out that Mason does not chair meetings 
very well, and that the 51st State Committee had worked as well as it had only 
because the leadership functions had been divided between Mason and 
Guinan, who had chaired meetings of its Executive Committee.

I point out that the president of the convention will have many functions in 
addition to chairing the meetings, such as representing the convention to the 
public and uniting it when it becomes deeply divided. I tell him that it seems 
to me that the president must be black, and that while I don't know most of the 
black delegates. Mason seems the obvious choice. To my surprise, he accepts 
this argument, at least tentatively. He says that he will think about the concept 
of a Mason presidency in which several vice-presidents, including himself, ac
tually chair the meetings in some kind of rotation. We talk about the model of 
the United States Senate, where the official presiding officer, the Vice-Presi
dent of the United States, in fact rarely presides. A few days later, he calls 
back and says that he has decided not to be a candidate for president. He tells 
me that he has asked Mason whether she would be interested in the presi
dency, and that she said that she would not turn it down, but she did not want 
to campaign actively for the position.

I have no contact with any other delegates until the delegates’ seminar that 
Jason Newman convenes at Georgetown a few weeks later.259 I sit impatiently 
through the eight hours of speeches. They are excellent, but I wait in vain for 
a delegate to say what I suspect all of us are thinking—that our greatest need is 
not for lectures on the law but rather a discussion of ways to get organized so 
that we do not waste the time before we are officially called together at the end 
of January. Newman may have a good reason for scheduling time for political 
organization into the program,260 but I hope that someone will disrupt the 
agenda so that we can talk about a temporary structure. No one does.

259. See supra note 235 and accompanying text.
260. Id.

In the evening, a few hours after the seminar ends, there is a second event. 
A few days earlier, we had all received invitations from Charles Cassell, one of 
our fellow delegates-elect, to attend a jazz concert that he was producing. He 
also invited us to meet with him to discuss the convention for an hour before 
the concert. The invitation, coming on the heels of Long’s phone call, makes 
me wonder if this, too, is part of an early bid for the presidency. Along with 
half a dozen other delegates, I wait for Cassell in an anteroom at the Ethical 
Society Hall, where the concert is being held. The musicians are rehearsing on 
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the other side of the door, so that bits of saxaphone and trumpet music punctu
ate the meeting. Those of us who are there are surprised at how few of us have 
come; we assume that most delegates are equally eager to talk with each other, 
but that everyone is exhausted from the marathon session at Georgetown. 
Concert engagements delay Cassell and he arrives half an hour late. The 
meeting, of necessity, will be very brief.

Tall, with a beautiful white beard and a sonorous, booming voice, Cassell 
dominates the room. He has been busy with his concert and unable to attend 
the Georgetown seminar. He asks us to fill him in. We have only half an hour 
to discuss my predominant concern, organization, and I do not feel like sum
marizing the day’s lectures.

Neither do the others, it seems. David Clarke gets to the heart of a proce
dural issue that is of central importance for him. He thinks it is impossible for 
the convention to write a constitution in ninety days. He wants us to tell him 
whether he should introduce a bill in the Council to repeal the ninety-day 
limit. He says this should be done now, if it is to be done at all, because to do 
it toward the end of the convention would appear an admission of failure.

Cassell opposes such a move. The legislature gave us ninety days, he notes, 
and we all ran for office aware of the limit. We should therefore try to meet 
the deadline. Thinking about the need for a short deadline to get everyone 
working, and about my own time limitations, I support Cassell. The introduc
tion of such a bill by Clarke might encourage the delegates to relax, and if the 
bill then failed, we would be worse off than we were before it was introduced. 
Long adds that the money that has been budgeted will barely sustain a mini
mum staff for ninety days, and that the prospects for getting additional funds 
are very slim. He suggests legislation to delay the opening of the convention 
for several weeks, during which the delegates-elect could work together, infor
mally, without staff.

Corn makes a new point in favor of delay; The work will go more slowly 
than we suspect, because it will take some weeks for the delegates just to get to 
know each other and to work out clashes of personality. Kameny lashes out at 
her with surprising vehemence: “I’m not trying to arrange a series of mar
riages—I’m trying to write a constitution.”

The concert is about to begin, and the meeting ends inconclusively. Clarke 
is still eager for support from delegates for eliminating the deadline. I wonder 
whether he has reasons he is not divulging. He is running for President of the 
Council in the fall. Does he want the main work of the convention postponed 
so that in this election year he will not be forced to split his time between the 
convention and his Council seat, and thereby be compelled to do only a medi
ocre job at one or the other? Does he perhaps fear that the constitution will be 
so poor or so controversial that he wouldn’t want to be identified with it while 
he is running for office? Does he want to put the vote on ratification and the 
concurrent vote for United States Senators and Representative-elect off until 
1983 so that he can be seated as President of the Council and then run for the 
office of Senator-elect? Or am I ascribing to Clarke a covert agenda that he 
does not really have?

Cassell says nothing at all about wanting to be elected to a convention office. 



880 The Georgetown Law Journal [Vol. 72:819

Either I was wrong and he isn’t interested, or his strategy is a lot cooler than 
Long’s.

* * *

261. See supra note 237 and accompanying text.

At last there is an opportunity to begin to get organized. After the first semi
nar at Howard Law School,261 we can divide into workshops to begin planning 
together. The choices are officers and staff, or committees, rules, and calendar. 
It’s a difficult choice, but I select the workshop that includes rules, because 
rules are something I can be particularly helpful with. In the workshop I notice 
something quite odd. Although the delegates-elect as a whole are sixty-two 
percent black, nine of the fourteen delegates who’ve selected this workshop are 
white. Most of the blacks have gone to the other workshop. The significance of 
this is not clear to me.

The dialogue in the workshop is confusing. On every issue there are as 
many different proposals as there are delegates. The principal issue on every
one’s mind seems to be whether it is possible and desirable to extend the 
ninety-day limit. Amid objections to any action based on lack of notice, the 
meeting ends in a decision to hold another unofficial plenary meeting on the 
fourth of January. By then, two months will have passed since election day, 
and the opening of the convention will be less than thirty days away.

* * *
All of the other delegates from Ward Three have urged that the five of us get 

together to talk. 1 have resisted, fearing that too much “ward identity” in the 
convention could make consensus difficult. But it’s hard to argue against 
meeting just to see whether we have something to say to each other, and I don’t 
want to be a spoiler.

We get together late one afternoon in Oulahan’s law office. There is a thin 
crust of snow on the ground, and Oulahan’s conference room is warm and 
cozy. He supplies beer and cokes.

Oulahan is terribly nervous about the impending organizational meeting in 
January. He envisions a scenario in which a small group of people he doesn't 
know will draw up the convention’s rules and present them as a fait accompli 
to the convention. A caucus acting before the formal swearing-in, even a cau
cus open to all delegates-elect, bothers him, because he fears it may set a prece
dent for the convention itself. Corn shares his concern and thinks no action 
should be taken until we are sworn in at the end of January. Oulahan and 
Com are Republicans; they are a small political minority at this Convention, 
and formal, regularized procedures are one of their few protections.

The three of us who are Democrats try to reassure them. We tell them that 
there is no reason to suspect that they will be railroaded. Anything approved 
before the convention opens would have to be ratified by the convention, 
under its formal rules, after it began. We argue that we can’t afford to waste 
the month of January, and that organizational activity is likely to happen any
way. It’s better for it to be open and inclusive than for it to be driven under
ground. Oulahan’s concerns are somewhat tempered.

We decide to explore the kinds of substantive committee assignments each 
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of us would prefer, to see if there will be competition within the ward as well 
as with delegates from other wards. Garner, who plans to seek his party’s 
nomination for election to the Council in the fall, wants the Committee on the 
Legislative Branch, a useful credential. Corn, who has her eye on the Republi
can nomination for the same seat, wants that committee as well. Kameny, who 
is not only a gay rights leader but a strong civil libertarian in general, wants to 
serve on the committee working on the bill of rights. Oulahan, who is trying to 
be nominated for a judgeship, wants the Committee on the Judiciary. It is my 
turn. I would like to be on any of the committees that the others have men
tioned, and I see a way to lay the foundation for some future horse trading. I 
tell them, truthfully, that I would like to serve on the very committees that they 
have mentioned, but I have special skill and experience in legislative drafting. 
If it comes to a choice, I would rather be on the Committee on Style and 
Drafting, which the convention will surely need, rather than on any particular 
substantive committee. It is apparent that they understand the potential for 
negotiation, should the right circumstances ever arise. But I continue to feel 
like a political babe. I fear I may have revealed too much about what I want, 
too soon.

* * *

262. National Municipal League, Constitutional Convention Rules (1970).
263. See, for example, the three-page Rules of the New Hampshire Constitutional Convention in 

National Municipal League, Constitutional Convention Rules (1970).

My impatience grows greater with each day of inaction. But there is some
thing I can do that might eventually help get the convention going. The dele
gates, however they organize themselves, eventually will need rules of 
procedure. They will have to get a first draft from somewhere. The process of 
putting together a first draft could take a long time, because the only adequate 
models are the rules of other states’ conventions, and these are both unfamiliar 
and peculiarly tailored to the jurisdictions in which they were used. Unlike 
most delegates, I have copies of all of them, because they were reprinted in a 
volume that I purchased from the National Municipal League in New York.262 
I could at least put together a set of proposed rules, and at some point save the 
convention a lot of time.

But I recall the warning from my source about resentment against those with 
special expertise, particularly whites. I could do this work, but I have no idea 
how to present it to the delegates in a way that does not lead to its rejection for 
reasons wholly unrelated to its quality. I do, however, have two contacts who 
know their way around politically and might be able to advise me—the Ma
sons. Perhaps if they like the draft, they could present it as their own. It might 
be more easily accepted from them than from me.

With painstaking care, I develop a complete draft, borrowing words and 
phrases from other conventions’ rules and, where appropriate, from Robert’s 
Rules of Order. The work teaches me how difficult this task is. In some states, 
the rules of the most recent convention are overly general; the words alone 
resolve few conflicts. These rules could only work if constantly interpreted by 
a convention president whom everyone knew and trusted.263 Other states’ rules 
appear unnecessarily detailed. I feel that a relatively brief set of rules, rather 
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than an encyclopedia, would have a much greater chance of being grasped 
immediately and accepted by the delegates. The procedural rules of the Dis
trict’s Council are of very little help, for they fail to cover many of the subjects, 
such as motions, that the convention’s rules will have to regulate.

I recognize, of course, that it is impossible to write a full set of rules of 
procedure without making policy choices that will be the subject of substantial 
convention debate. Attempts to prejudge the outcome will surely create a 
backlash, and I am more interested in bringing about some set of rules than in 
resolving any particular policy questions. As I work, therefore, I leave blanks 
where words might raise potential policy conflicts. I provide, for example, that 
each substantive committee “shall have — members,” and I leave the list of 
such committees to be developed by whomever will be working with this draft. 
After finishing the draft, I mail it off to the Masons, noting that I have not 
shown it to anyone else. I ask both for their reactions to the substance of the 
draft and their advice on “what, if anything, should be done with it.”264

264. Letter to Hilda and Charles Mason from the author, Dec. 17, 1981 (copy on file at Georgetown 
Law Journal}.

265. Letter to delegates-elect from Joel Gamer, Dec. 28, 1981 (copy on file at Georgetown Law 
Journal}.

266. Id.

I receive no reply from the Masons.
♦ * ♦

The plenary meeting on the evening of January 4 is held in the somewhat 
cavernous moot court auditorium at Howard Law School. It is a room seven 
or eight times larger than the delegates need, emphasizing isolation rather than 
togetherness, but it is all that is available. The seats, all fixed, face forward, 
and tend to force the delegates to speak to each other through a moderator.

But there is no moderator, and people mill about long after the meeting was 
scheduled to begin. Lillian Huff, who was expected to open the meeting, is 
nowhere to be seen. I look for the Masons to ask for their reactions to my 
letter, but discover they are not present either.

The delay becomes embarrassing. Michael Marcus, a white delegate who is 
a vice-president of the 51st State Committee, goes to the front of the room. His 
reluctance to appear to be bidding for leadership is evident. Within seconds, 
he asks Arnold Leibowitz, who had come to observe the meeting, to serve as 
“facilitator,” and then sits down. Leibowitz assumes a new role in the group.

Joel Garner makes the first proposal, which he has previously sent to each 
delegate by mail.265 I know before he makes it that it will not be accepted. 
This first business meeting has an undefinably tense quality, and although we 
have seen each other at two seminars, most of us do not yet know each other’s 
names. Despite the advance circulation, a proposal from a Ward Three white 
is not going to be well received, at least not at the very outset of this meeting.

Garner suggests that an unofficial “Preparations Committee” be created, to 
consist of one delegate from each ward, chosen by that ward’s delegation. The 
committee would “develop materials and make advance preparations for the 
adoption of rules, the election of officers, and the creation of convention com
mittees.”266 The committee’s goal would be to develop alternatives for the con
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vention’s consideration, and all recommendations would have to be approved 
by the convention after the swearing-in.

“I’m opposed to that!” a voice calls. They are the very next words spoken, 
and they come from Victoria Street, a black delegate. “It’s too exclusive. 
Forty-five of us were elected, and thirty-six of us shouldn’t be excluded from 
making the ground rules.”

“This proposal would divide us,” complains Charlotte Holmes, another 
black delegate. “Who wants it? What would it do?” Because Garner has just 
said that he wants it and has described what he thinks it will do, I hear her 
questions as, “Why does he really want it? What would it really do?”

Marcus steps in and tries to defend the proposal, explaining that it would 
only create a temporary body to prepare options, and could not bind anyone.

He, too, is swept aside. “If you don’t utilize all the people here, it would be 
a disservice to our constituents. They elected all of us to work on this,” Tal- 
madge Moore, a black delegate, complains. Cassell agrees; anything we do has 
to be participated in by everyone, or there will be a lot of controversy.

Kameny expresses his puzzlement. All that Gamer has proposed is an effi
cient mechanism, a committee, for developing proposals that all delegates will 
eventually consider, he says.

But something is wrong already. White delegates are defending Garner’s 
proposal, and are trying to persuade the group to accept it. This is only in
creasing the suspicion of black delegates, none of whom are eager to explore it. 
I recall Oulahan’s fear that this meeting would lead to a railroad, excluding 
him from participation. It sounds as if the black delegates have precisely the 
same concern.

In the best tradition of facilitators, Leibowitz depolarizes the situation. He 
hauls a blackboard from a corner of the room and makes a list of all the tasks 
that delegates have suggested need to be done; Rules, space, budget, commit
tees, calendar, research, officers. As he does so, a new strain enters the dia
logue. No action should be taken at this meeting, say four of the delegates, 
because notice of the meeting was not sent to each delegate. The only thing 
that should be achieved is agreement on a new meeting date.

A delegate counters that everyone did receive notice. To be sure, the notice 
that everyone expected to get from the 51st State Committee wasn’t received 
by anyone, but everyone got Joel Garner’s letter which included the time and 
place of the meeting. Leibowitz calls for a ward-by-ward survey, and it turns 
out that thirty-five delegates are present and each of the other ten knew about 
the meeting but was unable to attend.

It is clear, though, that the delegates need a regular mechanism for commu
nicating with each other in the pre-convention period. The mailing list that 
Garner used was not entirely up-to-date; a yellow pad is passed around on 
which delegates can list their current addresses for a roster. David Clarke of
fers to mail, at Council expense, any information that the delegates want 
circulated.

There is, again, a chorus of protests, led by Cassell and delegate David 
Barnes. “Sending out notices is a job for someone,” Barnes says. His meaning 
is not lost on anyone. This looks like a power play by Clarke: first he becomes 



884 The Georgetown Law Journal [Vol. 72:819

the de facto corresponding secretary, and in a flash he’ll be a leader of the 
convention.

Maurice Jackson, our Communist delegate, speaks out for the first time in 
the convention. He is appalled by the trivial nature of the debate. “Let’s move 
on and make history,” he complains, “and not spend an hour deciding who 
can send out a mailing.”

But the need for mailings is a practical problem that has not gone away. 
The 51st State Committee is proposed as the logical center for mailings, but it 
is protested that the committee is incompetent and nearly defunct. Delegates 
begin to ask why the 51st State Committee’s notice for this very meeting was 
not sent out as promised.

Lillian Huff enters the room as if on cue, just as delegates are venting all 
their anger on her. A mistake was made, she explains. She had been told that 
the mailing had gone out. Someone had taken the day off and it was not sent. 
She says, however, that the 51st State Committee can be trusted to send out 
mailings in the future. All this time, a pantomime is being played out between 
Leibowitz and Huff, as he tries to hand her the gavel that symbolizes chair
manship of the meeting, and she, sensing the crowd’s hostility, pushes it away, 
forcing him to continue to moderate.

More than two hours have passed. The debate turns back to the original 
question of how the delegates will get themselves organized, and Eichhorn says 
what many must be thinking but no one has had the courage to say. “As a 
practical matter, we’re going to have to narrow down to committees. We’re all 
so suspicious that an offer to help is just an expression of ambition, that we 
refuse all assistance. We’re afraid to create committees and we don’t even trust 
anyone to do a mailing. If someone sends out a Christmas card we think he’s 
running for president of the convention.”

Her speech has a sobering effect, reinforced a few minutes later when Jerry 
Moore takes the floor. Moore, a minister as well as a Council member, has a 
slow and beautiful style of speech, and he is the only delegate who commands 
absolute silence from the other delegates. He speaks the common sense of a 
professional legislator: Forty-five people in a general assembly can’t accom
plish very much; they have to break down into working units which report 
back to the full body.

It is Leibowitz’ chance to intervene with a resolution. There seems to be a 
consensus on having several committees rather than one, he announces, and 
there seem to be more than enough tasks for several committees. He points to 
the blackboard and looks at Garner. “Is that acceptable, Joel?”

Garner turns to Street, the first delegate who had attacked his plan, and 
hands the question over. Is a multiplicity of committees acceptable to her?

She says it is, but she would like to have five committees created. She 
doesn’t have to explain the magic of five; it enables each ward to have one 
member on each committee.

Leibowitz returns to his blackboard, eliminates the trivial tasks such as de
velopment of a mailing roster, and rearranges the rest of them into five group
ings: Rules and calendar, officers, committees, physical space and budget, and 
resources. I think quickly about the conflict the emerging plan might create 
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among the delegates in my ward. The first four committees have substantive 
duties, but the fifth may be something of a throw-away because it has services 
to perform, but will involve few policy decisions. We might all be thrown into 
a fight to be on the first four committees. I suggest that public information be 
added to the fifth committee to equalize its importance, and this suggestion is 
accepted by the group.

There is some discussion of whether each ward should be required to select 
only one of its delegates per committee, or whether wards could put two mem
bers on one committee and none on another. The delegates are wearying of 
the discussion, now in its fourth hour, and recoiling a bit from the shock of 
discovering how hard it is to accomplish anything quickly in this diverse 
group. Again Leibowitz asserts himself, suggesting that the simple system, a 
required single representative from each ward on each committee, will avoid 
dispute. The group recognizes the truth of this observation, and accepts the 
suggestion.

Again a delegate voices the concern about power within the convention that 
has been lurking beneath the surface all evening. “There are people in here 
right now,” warns Teresa Jones, “who are thinking that despite the fact that 
these committees are ‘temporary,’ they’ll chair one of these committees in or
der to chair something permanent at the convention.”

But the meeting ends, and there is a quick Ward Three caucus to select our 
representatives to the five committees. Oulahan has had to leave early, and he 
misses the caucus. Among the other four of us, there is quick agreement that I 
will go to rules and calendar, Corn to space and budget, Kameny to commit
tees, and Garner to officers. That leaves the least interesting committee, the 
Committee on Resources, to our absent member. But Corn assures us that 
Oulahan will be busy with legal work during January, and would prefer the 
assignment involving the least amount of work. Gamer appears only slightly 
miffed by the rejection of his plan; at least he has catalyzed some organiza
tional decision by the body. We part on a happy note.

* * *
Oulahan calls me the next afternoon, furious with Corn’s suggestion that he 

would happily accept what he calls “the dead end committee.” I offer to meet 
with the others in the ward to work it out. But he resists that, too; Garner has 
already offered to trade, and Oulahan has refused. He will accept his assign
ment, but he wants us to know that he is angry. Even peace within the ward 
delegation is not going to be easy to maintain.

* * *
I call Charles Mason and ask for his comments on my draft rules. He thinks 

that they are fine in substance and is as baffled as I am about how to have them 
considered. But he and I are both to be on the Rules Committee, so we will 
together watch for an opportunity.

* ♦ ♦
The following weekend the next delegates’ seminar convenes, and at the end 

of the seminar the five committees are scheduled to hold their initial meetings. 
For several hours we hear lectures on the types of provisions that a state con
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stitution might include with respect to the three branches of government. All 
the standard issues are touched upon: Whether to have one house or two in 
the legislature, which executive branch officials should be elected, how judges 
should be selected. Once again, the quality of the presentations is high, but I 
am eager to get to work.

After the lectures, there is a question and answer period. As on past occa
sions, Corn jumps in with the first and most frequent questions, and tends to 
make speeches, so that the moderator is forced to tell her to come to the point. 
The other delegates are becoming visibly annoyed, and I worry that her behav
ior will affect their image of the entire Ward Three delegation. The expres
sions of the others from my ward betray a similar concern.

After the question and answer period, a member of the Mayor’s task force 
makes a brief presentation about the developing arrangements for the conven
tion. He talks about the swearing-in ceremony and reception that will be held 
on the 30th of January, and about the school building that is being readied for 
convention use. When he reveals that the building will be open only until 8 
p.m„ he is attacked so ferociously by the delegates that the Howard professor 
who is moderating has to remind us that the speaker is only conveying a 
message and is not responsible for the decision. Members of the Committee 
on Physical Space assure us that they will look into the matter.

My mind flashes to a logistical problem. If on the first day the Mayor 
merely swears us in and holds a reception, we may have trouble convening for 
business, because we will not yet have a leader of our own with formal author
ity for bringing us together. As Arnold Leibowitz has outlined a convention’s 
prototypical first day, the Mayor would preside over the actual first business of 
the convention, election of its own officers. It occurs to me that we are going to 
need at least a brief business meeting while the Mayor or his representative is 
still on hand, and I ask the Mayor’s task force member whether any plans have 
been made to set a room aside for a business meeting on the day of the swear
ing-in.

He has not thought about it, he says, and he makes a note. Almost immedi
ately, Talmadge Moore, a black delegate to whom I have never spoken, rises 
and points his finger at me. “When I work, 1 work, and when I party, I party,” 
he says, loudly and, it seems to me, with a trace of anger in his voice. “I don’t 
know why this delegate is so uptight about having a meeting the day we’re 
sworn in.”

There is a little chorus of guffaws, and I redden. If Moore wanted to know 
more about the rationale for my suggestion, he could have asked me. Instead, 
he has pointed to me as the delegate who is “uptight,” who doesn’t know 
enough not to mix business with pleasure, and who doesn’t know how to have 
a good time. I also hear in his second sentence a hint of suspicion that I have a 
hidden agenda, that I must have some personal reason for wanting an early 
meeting.

The Mayor’s man leaves, and I expect us to break for lunch and then to go 
to our committee meetings. At this point, however, a delegate I have not seen 
before steps up to the front of the room and says that she would like to speak 
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to all of us. She is a tall, rather heavy black woman with a deep, hoarse voice, 
and she introduces herself as Janette Harris from Ward Four.

She missed the January 4 meeting in the auditorium, she tells us, and thinks 
we have made an error in deciding on the structure of the committees. We 
have made each committee the same size, one member from each ward and 
one from the at-large group of delegates. But the Committee on Rules is the 
most important committee, Harris says, and it should have a larger member
ship, so that it is more representative. We should therefore elect four addi
tional members to the Committee on Rules and Calendar, right now. These 
four would serve on their other committees as well.

Several delegates groan. We spent hours on this structure just a few nights 
ago. Is nothing ever settled? Wesley Long passes me the list which he has 
compiled of the members of the Rules Committee, including himself. There 
are five blacks and four whites. Charles Mason is the member who was chosen 
by the delegates from Harris’ ward.

Several delegates protest that we have been over this ground at length, that 
the decision to have only one member from each ward on any one committee 
was deliberate, and that while we are sorry that Harris wasn’t at the meeting to 
make her point, we can not reopen all our decisions. Barbara Lett Simmons 
supports Harris, though, saying that it would be “myopic” not to reconsider 
when a delegate brings up a serious point. Jan Eichhorn objects that there was 
no notice that this decision was to be reopened, and the group, convened today 
as a seminar, has no power to do it. Kameny takes issue with Harris’ premise, 
arguing that all five committees are of equal importance. Corn supports him, 
but Cassell agrees with Harris that the Committee on Rules is the most impor
tant group. Almost exclusively, blacks support Harris’ suggestion, and whites 
oppose it.

A motion is made to adopt Harris’ proposal. The delegates are tired of argu
ing, and it is impossible to tell from what has been said which side will prevail. 
The Howard professor who has been officiating at the seminar asks whether 
the group is ready to vote. Eichhorn’s objection to deciding is not repeated. 
There is a show of hands, and the motion to enlarge the Committee is carried, 
twenty-one to seventeen.

Nominations are made for additional members. Blacks nominate blacks, 
including Harris, and whites nominate whites. In all, five blacks and three 
whites are nominated.

The moderator suggests that delegates write down the names of up to four 
candidates whom they favor, and pass the papers to the front. Hilda Mason 
objects to the use of non-standardized ballot forms, which could enable some 
delegates to vote twice. The level of distrust in the room is mounting rapidly. 
When the ballots are counted, the winners are all blacks, including Harris. 
The Committee on Rules and Calendar is now nine blacks and four whites.267

267. The original members were Delegates Shelton, Long, Schrag, C. Mason, Robinson, Holmes, 
Johnson, Paramore, and Clarke. The members added by vote of the delegates-elect were Harris, Feely, 
Thomas, and Warren.

♦ ♦ ♦



888 The Georgetown Law Journal [Vol. 72:819

The Committee on Rules and Calendar holds its first meeting after lunch. 
Anita Shelton, a black delegate whom I do not know, suggests that we need to 
elect officers. I am surprised by the constant attention to election issues. Sev
eral of us offer the view that we should try to work collegially, without officers, 
and the subject is dropped.

Samuel Robinson, a black delegate with whom I have had no previous con
tact, suggests that we list the various subjects with which rules might be con
cerned, and parcel them out to the members of the Committee to prepare first 
drafts. Several heads nod approvingly. It seems too early for me to make a 
move, but if I don’t do something, his suggestion will be adopted and we will 
have to work on the basis of thirteen uncoordinated packets rather than a com
prehensive draft. I look to Charlie Mason for a signal, but he offers no help.

I don’t dare reveal that I have already worked on a draft, for jumping the 
gun on the Committee will certainly be resented. Heart in hand. I mention that 
I have copies of the rules of some previous conventions, and I offer to prepare 
for the Committee a streamlined composite, leaving blanks where policy judg
ments are to be made.

As I feared, even this suggestion begins to bring down the roof. Robinson is 
visibly angry. “I’m opposed to that, sir!” he says. The “sir” startles me. “That 
procedure would give you a monopoly on knowledge and would minimize the 
education of all the rest of us!”

I don’t respond, for it is clear that I will only make matters worse for myself. 
But David Clarke, who had been jumped on earlier in the week for offering to 
send out a mailing, rises to my defense. “We’ve got to stop being so distrustful 
of anyone who offers to help us,” he argues. “We don’t have to accept what 
Schrag suggests, but let him bring in anything he wants, and we can look at it. 
The same goes for everybody here. Anybody should be able to bring in an 
idea for us to look at.”

His speech defuses the tension. It is agreed that, in addition to anyone’s 
proposals, copies of the Council’s rules will be copied and circulated and we 
will all look at Robert’s Rules. The discussion then evolves into yet another 
debate on whether to ask the Council for an extension of the ninety-day limit. 
Clarke presses for the Committee to endorse an attempt to get an extension. 
We agree only to discuss this question again at our next meeting, and we 
adjourn.

I realize that I have made Robinson distrust me, and that this is a poor way 
to begin. On the other hand, at least my draft of the rules will have an airing, 
and it may help to move the process along. On balance, I'm happy that I made 
my offer.

But something still bothers me. In order for my offer to have had any 
chance of being accepted, I had to withhold from the Committee the fact that 
the draft was already finished and could have been immediately distributed for 
study. What is there about our situation that is inhibiting us from making full 
use of each delegate’s work? And was my withholding of this information an 
immoral deceit, sophisticated politics, or both?

♦ ♦ *

The Committee on Rules and Calendar meets again on Sunday, January 17, 
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and in Washington it is the coldest day since 1934. All over the city, water 
pipes are bursting and cars are rebelling against attempts to start them. Our 
meeting place is a kind of quonset hut behind a public school near the eastern 
corner of the District. My toes are numb from walking the half block from my 
car, and they are to remain numb for the four-hour meeting, because the small 
heater in the room is no match for the day’s below-zero temperature.

The first person I encounter is Charlotte Holmes, who had missed the previ
ous meeting. She is a black delegate from Ward Six, which includes the area 
southeast of Capitol Hill. Her wide, thick glasses peer from between a woolen 
coat collar and a large hat.

I don’t know her very well, and 1 try to strike up a conversation. “I know 
why you are wearing your hat in here today,” I offer, shivering.

She looks at me as though I’d made an indecent remark, and strikes like a 
snake. “You do not know why I’m wearing my hat today!” she tells me, glar
ing. This effectively ends the conversation. I mutter something about how 
cold it is, wondering whether perhaps I have accidentally touched upon a sen
sitive subject, and back off to move chairs.

We are seated, and copies are distributed of a memorandum in which the 
District’s Corporation Counsel says that a ten-day organization period need 
not count against our ninety-day limit. This provokes an immediate discussion 
of an old topic, whether to seek a legislative extension of the ninety-day pe
riod. Clarke is still eager to be asked to try to get one through the Council. I 
am still opposed.

Gwendolyn Paramore suggests that we solve the problem by counting only 
days on which the convention actually meets, and not the intervening days, 
toward the ninety-day limit. I tell her that this is not a permissible reading of 
the legislation’s wording or intent. Clarke agrees. Already the lawyers are 
telling their lay colleagues what they cannot do. I resolve to try to avoid that 
particular stereotype.

The delegates begin to take sides, and at once it becomes clear that, as usual, 
there are more than two points of view. Clarke favors an indefinite extension, 
or at least one that will not require the convention to finish before the Council 
elections in the fall. Long agrees with him that ninety days are not enough, 
but he favors only a thirty-day extension. Clarke would rather have no exten
sion at all than use up bargaining chips to get a mere thirty days. The debate 
becomes prolonged, and several committee members who favor an extension 
point out that at this stage they have no idea how much extra time might be 
necessary. Others counter that if we wait until we know how much more time 
we need, we will be too late to obtain the necessary legislative action. Once 
again, the District’s legal status becomes ironic. Because ordinary Council leg
islation extending the convention’s ninety-day limit could not take effect until 
it sat before Congress for a thirty-day review period, the Council could not 
honor a last-minute request for an extension unless it passed “emergency” leg
islation. Emergency legislation would require a two-thirds vote rather than a 
simple majority.268 The very strictures that prove the need for statehood again 

268. Pub. L. No. 93-198, supra note 21. § 412.
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become a barrier to the process of achieving it.
After two hours of debate, I sense that the committee has tired of this issue, 

and a count of those who have spoken suggests that most of the members 
either favor sticking with the ninety-day limit or do not know what kind of 
extension they prefer. I make a motion that we recommend to the convention 
that no extension be sought at this time. To my surprise, it carries by a huge 
margin, ten to two.

We spend the next hour studying the results of a survey of times that dele
gates would prefer to meet. The results are both partial and inconclusive, and 
we agree that we need more information from delegates who have not re
sponded. Dusk is already falling, along with the temperature, as we turn to the 
subject of rules.

1 hand out my draft to the delegates, and take a low profile for the discus
sion. The other members barely look at the draft before quickly concluding 
that there are too many subjects for any one person to deal with initially. They 
divide the various aspects of the rules among nine of the members. Each of 
the nine is to make a presentation at a subsequent meeting about his or her 
topic. I volunteer to take the issue of drafting procedure, of how paper will 
flow through the convention, one of the longest sections of my draft. It is not 
clear what the people making presentations are supposed to do—discuss the 
subject generally, offer suggested changes in my draft, or write a new draft 
covering the subject. I decide that this is the wrong moment to point up the 
ambiguity, because it will appear to be insistence that everyone work from my 
draft, which no one has yet read.

Three evenings over the next nine days are reserved for additional meetings. 
During discussion of these meeting times, Long suggests that we “circulate our 
resumes to each other, so that we can get to know who we are.” Holmes 
squints at him through her thick glasses and, in the same tone she used on me. 
asks him, “Why do you need to know who I am?” What is she worried about, 
I wonder. What is the source of her deep suspicion?

Long replies that he thinks it would be good to know more about each other 
so that we can work together more easily and take advantage of each other’s 
expertise. Several delegates chime in to say that they have no intention of 
exchanging resumes. Once again Clarke becomes the peacemaker, noting that 
no one can force anyone to divulge information, and that there is no cause for 
jumping on Long for encouraging those who want to exchange information to 
do so.

As we complete our scheduling of the next meetings, Jeannette Feely points 
out that in snowy weather we need to designate one person to cancel or 
reschedule meetings, if necessary. There is general agreement with this 
thought. “I therefore move,” says Feely, “that Charlotte Holmes be elected 
chair of this committee.”

For a moment there is utter silence. I am amazed at this development for 
two reasons. Feely has justified the need for a convener, and we have agreed, 
but it is a long move from that point to the conclusion that we need a chair. 
Indeed, we have functioned rather well for four hours without one. Also, by 
naming one individual, rather than suggesting that we elect a chair through an 
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open nominating process, Feely has personalized the issue. Speaking against 
having a chair (or, for that matter, in favor of having additional nominees) 
would likely be interpreted, at least by some, probably including Holmes, as 
antipathy to Holmes. Although I do feel uneasy about for Holmes, I don’t 
want to be forced to reveal this, particularly because I may already be on thin 
ice with Robinson.

I am speechless, but Clarke breaks the ice. “Jeannette, do you really mean 
as ‘chair.’ with all the duties of a chair, or only as a contact point in case of bad 
weather?” He is subtly calling her on this ploy, I think, and giving her a chance 
to back down.

She looks him straight in the eye and will not be cowed. “I mean as chair, 
with all the duties,” she tells him.

Holmes is about to be elected. The process by which she is being forced on 
us, with no alternatives, makes me uncomfortable, but I see no way out. I 
could nominate Clarke or Long, but they would probably decline rather than 
lose on a racial vote. I could nominate one of the other blacks, but I don’t 
know any of them well enough to have any idea of their relationship with 
Feely or Holmes, and none of them are stepping forward to support each 
other, a sign that Holmes has it in the bag. Stalling for time, I ask whether we 
are all sure that we need a chair rather than a convener, but Harris says that 
the “question has been called” and it is time to vote on the motion.

“I smell a steamroller,” Long complains, but no one else takes up the cry.
I debate with myself over how to vote on Feely’s motion. If I don’t vote for 

Holmes, it will alienate the chair of my committee, and perhaps other mem
bers as well. But I can’t bring myself to vote for her. Her only contributions to 
this meeting were the remarks directed at Long and myself, and I have no 
reason to think that she will be any good as a chair. On the other hand, I have 
no reason to doubt that she'll be a good chair, and my real quarrel is with 
Feely for the manner of this nomination, not with Holmes.

Charlotte Holmes is unanimously elected chair of the Committee on Rules 
and Calendar, delegates Schrag and Long abstaining.

* * *
The next meeting of the committee is in a conference room at the District 

Building; at least we have some warmth. For some reason, Cassell, who is not 
on the committee, is present as an observer. As we assemble, Holmes passes 
out an agenda listing the issues to be taken up and the members making 
presentations on those issues. My topic, the drafting procedure, which was 
supposed to have been on today’s agenda, does not appear. Could it be that 
Holmes is retaliating for my abstention? But there is no need to say anything; 
the topic can’t be skipped.

We begin with a two- or three-hour discussion of how to get the convention 
off the ground. Anita Shelton has thought through the logistical problems of 
starting up without officers or rules. We will either need to elect officers right 
away or to elect a temporary chair. Feely favors a temporary, honorary chair 
“because there is likely to be someone we’d like to honor.” She does not say 
who she has in mind, and no one asks.

Robinson agrees, and suggests that there be two honorary vice-chairs as 
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well. The temporary officers will be “equal to what has been talked about in 
our process, as in our convention, one chair and two vice-chairs.” This is the 
first that I have heard of such a plan, and I wonder whether I have missed a 
meeting. Perhaps he had been talking with members of the Committee on 
Officers and has followed their suggestions.

As usual, new concepts emerge: Honorary co-chairs, honorary Fellows who 
would not do any chairing, first-day ceremonies to honor those non-delegates 
such as Julius Hobson who have brought us this far. Clarke points out that the 
press will attend the convention more heavily on its first and last days than on 
any others, so the first day should be entirely ceremonial. He suggests that no 
business should be transacted unless it is completely prearranged to avoid con
troversy. This thought—concealing our usual bickering from the press—be
comes the first basis for consensus. We agree that the meeting the Mayor 
convenes on Saturday should take no action beyond adjourning to Sunday, 
when the real work of the convention will commence.

Now Feely reveals what she has in mind. Just as she suggested Holmes for 
chair of our committee, she proposes that Lillian Huff be the temporary chair 
of the convention.

I dislike the way that Feely jumps in suddenly with candidates, but her sug
gestion strikes me as an excellent one. Huff was defeated in her effort to be
come a delegate, so she cannot be a candidate for permanent president of the 
convention. She has performed a major service by getting the delegates to
gether before the formal opening of the convention. By honoring her, we 
honor all who worked in the 51st State Committee and are not delegates. And 
although I do not know what kind of chair she will be, she will only serve for a 
day or two until we have adopted our rules and elected our permanent officers; 
how much harm could she do in that time? We vote unanimously to recom
mend to the delegates that Huff be the temporary chair.

We need not only a temporary chair, but temporary rules to govern us while 
we adopt our permanent rules. I propose that we use Robert’s Rules tempora
rily. I am worried about Robert’s because they are hundreds of pages long, 
full of thousands of details that can become the basis for hours of argument 
among the delegates. But there is no realistic alternative, and my motion car
ries unanimously.

The next issue is convention seating. Geraldine Warren distributes a sheet 
of paper with options: “(1) We could seat by Wards with At-Large Members 
first. (2) We could have every other Ward seated. (3) We could have half on 
one side and half of the delegates on the other. (4) Have all officers or the 
executive committee on the first row.”269

269. DC Statehood Convention Delegates, distributed at the meeting of the Temporary Committee on 
Rules and Calendar (Jan. 20, 1982) (copy on file at Georgetown Law Journal).

One problem with these alternatives strikes me. All of these options are 
likely to have the effect of isolating the members of the two all-white delega
tions, from Wards Two and Three, from the rest of the convention. Ward 
seating, however the wards are arranged, will require ten of the seventeen 
white delegates to sit together where they will be less able to engage in political 
trades with the black majority. In addition, any news photographs or televi
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sion pictures will tend to make the convention appear racially divided. My 
hope is that the convention will build bridges, and these seating plans threaten 
to dig chasms.

I try to be as diplomatic as possible. No motion is before the committee yet, 
so I move that we be seated alphabetically. This, I argue, will encourage racial 
integration in the convention. I do not expect anyone to argue with this rea
soning, and no one does. But my motion is defeated, three to five. The three 
who favor it are white.

Now the proponents of ward-by-ward seating begin to speak. Robinson and 
Harris arguing that we should not lose the “unity of our wards” or create a 
false semblance of integration. I fear that one of the plans for ward seating 
will carry, but Charlie Mason saves the day, suggesting that we make no rule 
on the subject, but simply have forty-five seats and let everyone sit wherever he 
or she wishes. This proves to be acceptable.

The next topic on Holmes’ agenda is the quorum requirement. Warren, the 
delegate making a presentation on this subject, has not written any actual text; 
she simply suggests that twenty-eight to thirty delegates be required for a quo
rum.270 But a quorum rule needs to be somewhat more detailed than this. It 
must, for example, authorize a smaller number of delegates to adjourn the 
meeting to a particular day so that the absence of a quorum does not cause a 
total lapse in the proceedings.

270. See id.

Fortunately, the very first paragraph of my proposed text is a quorum rule. 
It requires only a majority of all delegates, rather than twenty-eight or thirty, 
but after some debate, the committee accepts my argument that, given our 
conflicting schedules, requiring more than an absolute majority may make ob
taining a quorum too difficult. With only a minor change in wording, my mo
tion to use my first paragraph is carried. At last we are working on an actual 
text of rules, and there has been no revolt in principle to using my draft.

Charlie Mason catches the momentum and moves that we adopt the next 
paragraph of my draft, which would require that all meetings be open to the 
public. Harris proposes an amendment to permit a closed executive session to 
be held pursuant to a two-thirds vote. There is extended and heated debate on 
this suggestion, several members believing that as a matter of principle it 
would be wrong for the convention ever to close its doors to the public. Harris’ 
motion wins, seven to four. I am on the losing side, but we are really moving 
through the draft.

Though it is getting late, there is time for one more issue, the procedure for 
electing officers. The next paragraph of my draft describes a procedure includ
ing an alternative choice between open and secret balloting. Cassell hands 
Harris a copy of my draft with penciled markings on it.

A delegate moves that my paragraph be adopted, and Harris proposes that 
roll-call voting rather than secret voting be required. Though she has just ar
gued for the possibility of secret meetings of the convention, she now urges 
maximum openness. Harris and I always seem to be on opposite sides of an 
issue. Although this troubles me, I cannot agree with her. Like her, I now flip
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flop and argue for the secret ballot, because it seems to me that whoever votes 
for the losing presidential candidate may be punished with poor committee 
assignments or whatever other measures the president has the power to influ
ence. Expected patronage is, I argue, not the basis on which we want our 
fellow delegates to cast their votes for our officers.

Up to this point. Holmes has been a reserved and neutral chair, but she 
suddenly becomes more animated. "All right, those in favor of having roll-call 
voting for officers,” she says, raising her own hand high. There are four votes 
for, five opposed, two not voting, and two absent. “I didn’t get everybody,” 
she announces. “Let’s do that again so I can get a good count. All those in 
favor of the roll call!” And again she raises her hand high. Three other hands 
go up, as before. She waits. Another hand is raised, then another. The re
maining delegates, including all of the whites, are opposed; the motion is car
ried, six to five. Clarke chuckles at Holmes, both admiringly and sarcasticly: 
“You really massaged that one, Charlotte!”

The convention is not shaping up in the way I expected. Meetings are 
marked by distrust and hostility, not closeness and cooperation. This meeting 
has seen two procedural votes along racial lines, and no one has remarked that 
if anything will doom our work, it is racial division. I am also deeply dis
turbed by the black support for ward-by-ward seating; what can it portend?

Packing up my papers after the Committee meeting, it occurs to me that 
perhaps I should be less aloof about the question of leadership. I have thought 
very little about it since my conversations with Wes Long, expecting Hilda 
Mason to emerge as the obvious leader of the convention and to be elected its 
president by acclamation. But that scenario seems increasingly doubtful, for 
Mason has been extremely quiet while others, particularly Harris and Feely, 
have emerged as the only delegates who seem to know what they want. I am 
afraid that Harris and Feely will be much more likely to polarize the conven
tion than to bring it together. Hilda Mason, a peacemaker with deep roots in 
both the black and white communities of Washington, could probably best put 
an end to the increasing factionalization. Perhaps it will not do for her to sit 
back and wait for a draft.

Her office is in the District Building, so on my way out of the meeting I walk 
by, hoping she might be there. It is 10:30 at night, and she is still at work 
behind her desk, a wiry woman of sixty-five going on fifty. I tell her about the 
disturbing aspects of the meeting I have just attended, and that I would like to 
see her President of the Convention. She has obviously given the matter some 
thought and is willing to serve, but she knows that her election is not a fore
gone conclusion. “And I can’t run for it openly,” she explains. “I’m up for re
election as a member of the Council this year. I can’t take the chance of run
ning for this office and losing on the eve of that election.” I understand her 
problem, and ask whether she would mind if her supporters take some sound
ings for her. She agrees to that. I tell her that I don’t yet know many of the 
black delegates, and I don’t know anything about their political allegiances. 
She replies that she will have one or two of the black delegates do her sound
ings among the blacks.

* ♦ ♦

Because snow forced the cancellation of the Howard University seminar the 
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previous Saturday, the delegates reassemble in the auditorium for a make-up 
session on Thursday night. Lillian Huff is serving as moderator. Again the 
evening is billed as an academic session, but by now I know that any time this 
group is convened, there is likely to be a political element.

This occasion is no exception. There are lectures on how state constitutions 
treat taxing and borrowing authority, on local government units and special 
districts, and on state bills of rights. As usual there is a question period, with 
Corn asking the first and longest questions. The other Ward Three delegates 
avoid sitting with her, fearing guilt by association.

Committees are called upon and asked whether they have anything to re
port. Charlotte Holmes rises and announces that our committee has decided 
that the first day of the convention should be purely ceremonial, largely to 
recognize and honor others who have taken us this far. She adds that we de
termined that the real business should begin the next day, with the chair of the 
51st State Committee, Lillian Huff, in the chair of the convention until we elect 
our own officers.

A voice calls out of the audience: “I move the Report.”
This is unexpected. Holmes’ report was accurate, but we never discussed 

when the group would be asked to act on it. Also, attendance on this cold 
evening is lighter than usual, with only twenty-seven delegates in the hall.

Corn is on her feet. She makes a substitute motion that Hilda Mason chair 
the convention until a permanent chair is elected. Oulahan supports her.

This is the kiss of death: Mason as the candidate of the two white Republi
cans who appear not to support statehood. Don’t they have any common 
sense? Besides, it would hurt Mason’s candidacy for president if she were 
elected temporary president; that could be a way of honoring her and being 
done with it.

Barbara Maguire is obviously agitated. She says she is very uncomfortable 
discussing a temporary chair with so many delegates absent, particularly with
out notice. To my surprise, Harris reinforces Maguire’s point. She mentions 
that she is a member of the committee and says that her understanding was 
that we only would discuss whether or not to have a temporary chair, deferring 
the question of who should serve in that position. Holmes seems to retreat, 
saying that what needs to be decided is whether the first day should be ceremo
nial, and whether people who are not delegates should be honored.

But the issues of honoring non-delegates, having a temporary chair, and per
mitting a non-delegate to serve in that position become hopelessly jumbled. 
Amid motions and counter-motions, an enormous confusion descends on the 
body, with points of order and inquiry following quickly upon each other, and 
many demands for restatement of the question. Huff is not up to navigating 
the parliamentary thicket that is constructed, and being an interested party 
anyway, she turns the gavel over to one of the Howard professors. Finally, 
Oulahan gets the floor again and obtains a clarification of the main motion on 
the floor. It pertains only to honoring people, Holmes agrees, not to making 
anyone temporary chair. He and Corn withdraw the substitute.

Several delegates are still unclear about which issue is before us, and 
Holmes is asked to restate once again what we are voting on. “We recommend 
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that January 30 be set aside as a ceremonial day to recognize several chairs 
and vice-chairs,” she says, reintroducing the confusion and even adding to it 
by mentioning the issue of officers which was raised but not acted upon in the 
rules committee meeting. And she adds: “That’s number one.” Barbara Lett 
Simmons asks whether this resolution contemplates requesting the Mayor to 
issue a proclamation; the discussion veers off on the proclamation point, and 
the question of “recognizing several chairs and vice-chairs” is not returned to. 
I keep my peace, aware that I might be able to help separate the strands, but 
also believing that the number of times I can intervene is limited. In any 
event, I support the drift of the committee’s recommendations, although I 
don’t like the way that Holmes has expressed them.

Holmes’ motion is easily approved, and she is on her feet again. “And 
number two, that Lillian Huff chair the convention until a permanent chair is 
elected.” She beams at Huff.

This is precisely the issue that Oulahan thought he had been assured was off 
the table; now he and others are on their feet objecting. Maguire is so visibly 
upset that her hand keeps darting up and down. Several delegates speak 
against the motion. All of them are white. None criticize Huff, though they 
are clearly leery that something is being put over on them, and that Huff is part 
of it. They talk of waiting until the next gathering, in two days, when more 
delegates are present and better notice has been given. Maguire’s hand is still 
popping up and down, but she is not recognized.

Several speakers support the motion to put Huff in the chair, and all of them 
are black. They see no need to wait; Huff is the obvious candidate for tempo
rary chair.

This is as bad a development as we could possibly have, I think. There is 
about to be a vote on an important issue, and the convention will split along 
racial lines. The whites will lose and will feel that they are being railroaded. 1 
raise my hand. When I am recognized, I speak as strongly as I can in support 
of the motion to put Huff in the chair. It is a good temporary solution, and 
although I don’t say it, it is going to happen anyway. I am speaking primarily 
to my fellow whites, not mentioning race but trying to get them to make Huffs 
election a biracial one. I succeed in part; there is a scattering of white votes for 
Huff, along with solid black support. But in the middle of the voting, Barbara 
Maguire erupts, accusing all of us of trampling on her right to speak, for she 
has never had the chance to speak to the second part of Holmes’ motion. She 
storms from the hall on the verge of tears. No one tries to stop her; no one 
leaves to comfort her.

* * *
The convention is becoming ugly and I don't know why. Surely the blacks 

can see that the whites are being offended and alienated; why don’t they make 
some effort to work with us, rather than taking us by surprise with their sudden 
proposals and nominations? I ask Hilda Mason what is going on.

“We have to keep our cool,” she tells me. “This only appears to be a racial 
issue. But it isn’t. It’s a group of people who have worked together for years, 
in many kinds of meetings and organizations. This is how they operate. They 
do the same thing to control meetings that are all black. It just happens that 
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whites are on the other side of it this time. But it’s not directed against the 
whites.” Now I am more confident than before that Feely’s nomination of 
Holmes was not spontaneous.

* ♦ ♦

The next night’s meeting of the Rules Committee is businesslike and rou
tine. We have not yet received any recommendations from the committees 
dealing with officers or committees, so I recommend that we defer those issues 
until our next meeting, at the beginning of the week. That brings up the sec
tion that is mine to present—the flow of proposals through the convention. 
This time it is on Holmes’ agenda. We work through my proposed text, para
graph by paragraph. The debate is serious and the issues technical. Amend
ments are made, and several pages of proposed rules are completed. When we 
leave the District Building at eleven o’clock, a heavy snow is again falling.

♦ * *

The snow falls all night; on Saturday morning, local streets are impassable, 
but our final seminar—and, more importantly, our final opportunity for pre
convention organization—is scheduled for nine a.m. I manage to get to the 
University of the District of Columbia’s uptown campus by ten a.m., hoping 
that I will not be too late. I am one of the first to arrive, and the building in 
which we were to meet has been closed because of the snow. As more dele
gates appear, the University finds a classroom for us. But it is very small, and 
as still more delegates arrive, we are being packed closer and closer together.

As people are arriving there is an opportunity for gossip. The big news is 
that Charles Cassell is running for President of the Convention. Does this 
have anything to do with the way that organizational matters have been han
dled? No one is certain. I remember him handing Harris the proposed 
changes to my draft rule on balloting for officers, but I am not certain that he 
personally advocated her successful proposal requiring an open roll-call vote. 
It would not have been odd for him to have taken a position anyway; by that 
time he had been elected the chair of the Committee on Officers.

We have our final seminar lectures—on past constitutional treatments of ed
ucation, the amendment process, and the relationship between the D.C. state
hood movement and similar movements in Puerto Rico, the Marianas, and 
other territories. The committee reports begin. The Resource Committee is 
seeking help for the convention from schools and businesses; it is in the process 
of compiling lists of organizations to be solicited. The Officers Committee is 
still mulling over the options on which officers the convention should have. 
The Space Committee recommends that we vote to make the old Pepco build
ing our headquarters, rather than the school building that the Mayor originally 
offered. We unanimously accept this suggestion.

Next, Holmes speaks for the Committee on Rules and Calendar. She reports 
that we have determined to ask the group, at this meeting, who should be 
honored in the program that the Mayor is having printed for the swearing-in 
ceremony. Some names have already been suggested, such as Julius Hobson, 
Ed Guinan, Lillian Huff, and Lou Aronica. Who else should be added?

David Clarke suggests naming only Julius Hobson. Hilda Mason supports 
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this idea, because in making a list of those who have contributed to statehood, 
we would inevitably overlook some people who should have been listed, or 
who will think that they should have been. Hobson is preeminent, and is de
ceased—an easy case for special attention. Clarke puts his view in the form of 
a motion.

But Cassell opposes it, and he makes a rather eloquent speech. Hobson pro
vided the impetus for statehood, he says, but he couldn’t have done it without 
others. He begins to list the honor roll, and describes what each man and 
woman has done. As I listen, I begin to believe that Cassell has just found a 
way to hold a kind of test vote against Mason, one that he is likely to win. 
Cassell is far more eloquent than Mason, and he is appealing to the delegates 
to honor people with whom they have worked for years, while she is concerned 
about hypothetical slights that will only come about if the delegates who com
pile the list make inadvertent omissions. His victory on this vote will demon
strate graphically, to any who do not already know it, that he and his 
contingent know how to lead this convention where it wants to go, while Ma
son is a cautious nay-sayer. “Julius Hobson was my mentor,” he booms, “and 
I loved that man. He was our guiding genius. But it would not be right to 
honor only him, and he would not have wanted us to do so. I don’t care how 
long the list of honorees is. This historic convention should recognize that it is 
only here because of the efforts of a great many others!”

The seating of delegates at this meeting is not exactly segregated, but people 
are grouped by race more than at any other previous meeting. The two back 
rows are almost exclusively black, while the whites are in front. When Cassell 
completes his oration, the back rows burst into applause. Mason sees that she 
is licked, and suggests a compromise: Hobson’s name could be printed on the 
program, while the others appear on an insert. Cassell has made his point and 
accepts this suggestion. Clarke’s motion is defeated, twenty to four. Cassell 
quickly follows with Mason’s compromise; he puts it into a motion before she 
steps forward to do so, and it passes, twenty-six to two. Cassell is, at least for 
now, effectively the leader of this convention.

* * *
There is other business for the meeting, such as setting a time and place for 

the first real business meeting, and establishing that we will adopt rules before 
electing officers, employing Robert’s Rules temporarily. Mason remains silent 
through the remaining hours.

The meeting has shown Cassell to be forceful, with a flair for the dramatic, 
while Mason is quiet and thoughtful, and essentially pragmatic. I am less and 
less comfortable with the drift. Cassell and Mason are the only apparent can
didates for the presidency. Can some energy be injected into her?

After the meeting, four white delegates ask to see me to learn the details 
behind the rumors they have been hearing of disturbing developments in the 
Committee on Rules and Calendar. These four are part of a substantial group 
who consider themselves socialists, and who were endorsed for election by the 
Democratic Socialist Organizing Committee. We find an empty classroom, 
and I fill them in on the Committee’s decisions. They are deeply distressed by 
the prospect of an open roll-call vote for president, because they do not expect 
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to vote for Cassell, and they fear that a vote against him will cost them mem
bership on desirable committees if he wins. They are equally troubled that a 
procedure has been inserted for closing meetings to the press and public. And 
they feel a sense of doom about the election that is shaping up. Mason, they 
say, is too gentle to control the crowd that is currently in charge; she could not 
be an effective president. Some of them doubt she could win, for although 
they say that virtually all of the whites are beginning to identify Cassell with 
the sources of white unease, the number of whites is six short of a majority, 
and the meetings of the convention have not revealed any group of blacks, 
even a small one, associated with Mason. Furthermore, they ask, what would 
a Mason victory be worth if it were based on seventeen whites and a small 
minority of the convention’s blacks? Would such an election not wreck the 
convention? And there is an important philosophical question as well. The 
whole point of the convention is that a black city is captive to colonial white 
rule, and is seeking self-determination. Shouldn’t the whites stand aside and 
let the representatives of the black majority elect the president of their choice?

Bob Love, a young, bearded psychologist, has a plan. He would prefer Ma
son to Cassell as president of the convention, but he gives her, at the present, 
no chance at all of winning the office, an assessment more pessimistic than any 
of the rest of us venture. Love advises us to work on the assumption that 
Cassell will win the election. Our objective, then, should be to knock out the 
open ballot and to reduce the powers of the presidency, thereby reducing the 
opportunities for retaliation. Besides, avoiding strong-man control over the 
convention would be consistent with democratic socialist theory.

We should remember, he tells us, that the Committee on Rules is more tilted 
toward Cassell’s bloc than are any of the other temporary committees, a result 
of Harris’ putsch. The effort, then, should be to reduce the influence of the 
Committee on Rules and to strengthen the other committees with respect to 
decisions on how the convention is organized. He is a member of the Commit
tee on Committees, and he has an idea about how that Committee, composed 
largely of moderates, can help.

He follows up the next day, and calls me with the results of the meeting of 
the Committee on Committees. It has resolved to assign jurisdiction to sub
stantive committees in such a way that all of them are of equal importance and 
none can become a graveyard for the leadership’s political opponents. It will 
also recommend that there be ten committees, two for each delegate, and that 
committee memberships be assigned by ward delegations, just as was done 
with the temporary committees, so that the convention leadership will be en
tirely removed from the assignment process. Finally, it will suggest that com
mittees elect their own chairs so that this decision, too, is not conferred upon 
the president or the Executive Committee. As a first step toward making these 
decisions stick, the Committee on Committees is writing a letter to the Com
mittee on Rules, requesting that the Committee on Rules draft no rules on the 
subject of committees—that a blank section be left in the proposed rules to be 
filled by the Committee on Committees. Since the Committee is united, with 
none of the bickering that has at times characterized the Committee on Rules, 
the letter will come from none other than the Committee’s chair, Barbara Lett 
Simmons, who is capable of asserting a certain degree of influence.
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♦ * *

271. Proposed Rule 9, adopted in committee. Jan 22, 1982.

Hilda Mason replies evasively to my questions about the degree of her sup
port among the convention’s blacks. She says that although the majority of 
blacks will support Cassell, enough blacks will back her to elect her president 
if she is also supported by nearly all of the whites. She won’t name names, 
however, and I wonder if she really has the pledges. I don’t know her well 
enough to really press her.

“You know 1 really don’t want to be president,” she tells me. “I’m chairman 
of the Council’s Education Committee and I’m running for re-election, and I 
don't have the time. But I have to run because I can’t let Cassell just walk 
away with it.”

I am puzzled about her desire that Cassell be opposed, even though she is so 
reluctant to seek the office for herself. I ask around, seeking explanations. A 
delegate familiar with Statehood Party history speculates that an old conflict 
may be responsible, a conflict dating from the last meeting of the Statehood 
Party that Julius Hobson attended. According to the delegate, Cassell had be
come a relatively inactive member of the party, but when Hobson was about to 
die, Cassell attended a meeting that had been called to elect new leadership. 
He arrived with a large number of newly registered members, including stu
dents and teachers from the University where he worked. Cassell was nomi
nated for party chairman, and in his speech, he complained that the party’s 
leadership was too tied to whites. This hurt Hobson, who wheeled his chair up 
to Cassell and with tears in his eyes pleaded with him not to destroy the party. 
Cassell lost that election, but many of those who were present are still mem
bers of opposing factions, and some of them are deeply offended by Cassell’s 
invocation of Hobson’s memory, and by his frequent references to Hobson as 
his mentor.

* * *

It is the Tuesday before the opening of the convention. 1 have been at so 
many meetings over the past two weeks that they all begin to blur. I am grate
ful that the arrival of the opening day will bring an end, at last, to the seem
ingly endless chain of pre-convention meetings. Tonight the Rules Committee 
is scheduled to consider several major areas—officers, motion procedure, and 
perhaps the order of daily business—which will move us a lot closer to com
pleting our work.

Harris, however, has other plans. She arrives at the meeting with a series of 
what she calls “inconsistencies” she says she had noticed in the work that we 
have done to date. Her items are, in reality, proposals to reconsider or to 
amend the work that we have already done. All of the items that she wants 
changed are proposed rules that I drafted or supported.

We had, for example, adopted a proposed rule that says, “Any delegate may 
make a proposal that a subject be incorporated into the Constitution.”271 She 
claims that this “sounds too definite, as though we were letting one delegate, 
rather than the convention, dictate what goes into the constitution.” She is a 
professor of history, and I am surprised that she can read that meaning into the 



1984] D.C. Constitutional Convention 901

word “proposal.” She wants to change “incorporated” to “considered for in
corporation.” The point is trivial and not worth a fight. Although I very much 
dislike letting her change the agenda and go back over old ground, I agree to 
the alteration. But she has many others.

A message arrives from the Committee on Committees—a letter from Bar
bara Lett Simmons. She requests that the section of proposed rules that would 
deal with committees “be referenced only and the substances of same be ap
propriated from the Committee on Commitees which has organized its work in 
a manner to acquaint, analyze, and compare the structure of committees uti
lized by other Constitutional Conventions in the past three to five decades.”272 
Simmons also tells us what her committee suggests: “The composition of these 
committees is recommended to be nine in number with the respective wards 
determining their representative and the body of nine, in turn, determining the 
chairperson.”273

272. Letter to Charlotte Holmes from Barbara Lett Simmons, Jan. 26, 1982.
273. Id.
274 “Temporary Rules and Schedules,” distributed by Jeanette Feely in the Temporary Committee 

on Rules and Calendar (Jan. 22, 1982) (copy on file at Georgetown Law Journal}.

Our committee lays aside its pending business to consider this request. Sev
eral members speak against acceding to it. We are the Committee on Rules; 
therefore all rules, whatever their subjects, should be written by this commit
tee. The committees on officers and committees should be required to make 
their recommendations to the convention through us, in order to ensure consis
tency among the rules.

1 argue that with only a few days remaining, the ideal of formal consistency 
is a luxury we can’t afford. We should be grateful that one of the other com
mittees is willing to draft a portion of the rules.

But a motion is made to insist that we write all the rules, rather than defer
ring to other committees. This motion is carried overwhelmingly, only Long 
and I opposing it. I notice that Feely has prepared a draft on the subject of 
committees, which we had deferred until we heard from the Committee on 
Committees. It calls for the convention’s permanent Rules Committee to pro
pose to the convention a slate determining all committee memberships, and it 
is silent on how the Rules Committee itself is initially to be selected.274

We return to Harris’ list of “inconsistencies.” She objects to the routine pro
vision we adopted two meetings ago under which, if a quorum is not present, 
those who are present can set the time of the next meeting. She argues that 
when a quorum is not present, those who are present should have no power at 
all. Several of us ask how the time of the next meeting is to be determined, and 
she replies that the president should make that decision. Her proposal is nar
rowly defeated, four to five.

She has other proposals as well. There is, for example, a suggestion to per
mit delegates to edit their remarks before the transcript is circulated. This sug
gestion is dropped in the face of massive opposition to any tampering with the 
historical record.

The hour is getting late, and although none of Harris’ suggestions have been 
adopted, other than the editorial change about introducing proposals, we have 
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not yet begun to work on the evening’s agenda. But Harris asks that we take 
up a question that was debated at great length two meetings earlier; she contin
ues to believe that a mere majority of the convention should not be permitted 
to act. and that thirty delegates should be required for a quorum. My patience 
exhausted, I point out that this is a reconsideration, and that we cannot discuss 
it without first voting to reconsider it. We don’t really have rules of procedure 
for our committee, so this objection, based on standard parliamentary practice, 
could be overruled, but somewhat to my surprise, Holmes says that I am cor
rect. So a preliminary vote on whether to reconsider is taken. We divide along 
racial lines, and Harris prevails, five to four, Holmes breaking the tie.

This debate is prolonged, and it becomes apparent that we will not transact 
any other business this evening. The familiar arguments are trotted out: Fears 
of takeover by an unrepresentative bare majority versus fears of paralysis be
cause not enough delegates are in attendance. At last it is time to vote, and I 
expect the vote on the merits to be the same as the vote on reconsideration— 
just enough to overturn the quorum rule that we had approved the previous 
week.

But there is a surprise. There are four votes for Harris, and four opposed. 
Everyone has voted as they did on the motion to reconsider, except that Char
lotte Holmes has not raised her hand for either side. “Aren’t you voting, Char
lotte?” Harris asks.

“Do you see me voting?” Holmes shoots back. Harris glares at her, 
speechless.

* ♦ ♦

Still another meeting, the following night. As we are assembling. Holmes 
reminds us of Simmons’ request that we defer to her committee in its sphere, 
and says that we will do so unless there is an objection. None is made, but 
several members have not yet arrived. I wonder whether we are really through 
this storm. Harris is absent, and we go forward rather than backwards. Cas
sell is in attendance to present the recommendations of the Committee on Of
ficers. We are to have a president, two vice-presidents, a secretary, an assistant 
secretary, a treasurer, and an historian. Collectively they will comprise an Ex
ecutive Committee, the duties of which are defined only vaguely. I would like 
some additional time to think about the description of these duties, and per
haps to consult with other delegates, but my motion to postpone drafting this 
section for a day, until our final meeting, is trounced, six to three. Expedi
tiously, we draft Cassell’s recommendations in the form of rules, and move on 
to other aspects of the rules.

There is one amusing incident. Cassell’s committee has recommended that 
one of the president’s duties be to refer proposals to appropriate committees, 
but in contemplation of receiving proposals from the public, Cassell’s commit
tee has not restricted the initial introduction of such proposals to delegates. I 
point out that every legislature that I know of requires its work product to be 
funnelled to it through its members, and that if a public proposal has any merit 
at all, or perhaps even if it does not, it will receive the support of at least one 
delegate. Feely agrees with me, and tells Cassell that this is no substantial 
barrier. “So when we get a proposal from the public, we can introduce it and 
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pass it on to you for referral to committee.” She has already elected him 
president.

* * *
Charlotte Holmes phones me at work the next afternoon. She asks me to 

run through with her what items remain for the final meeting, and I do so. At 
the end of the conversation, she asks me to draft a statement from her, to be 
attached to the package of proposed rules, thanking all the members of the 
committee for their help. “But,” she adds, nearly causing me to drop the tele
phone, “the only ones that the statement is really for are you, Wesley, Charlie 
Mason, Robinson, and Harry Thomas. I don’t owe it to anyone else. Harris 
had made it impossible to get anything done.” I begin to wonder whether 
Holmes is more complex than I had first believed.

A few hours later, a white delegate calls to tell me what he has learned from 
a black delegate on the Rules Committee: a secret “black caucus” within the 
Committee has been meeting regularly. The source, whose name I never learn, 
has been meeting with the caucus, but is nevertheless disturbed. The purpose 
of the caucus, my informant was told, is to ensure that the black members of 
the Committee control the Committee’s decisions.

♦ * *

The final meeting of the Temporary Committee on Rules and Calendar be
gins at five p.m. My secretary has typed up what we have done so far, but we 
need to finish by nine so that final changes and additions can be added and the 
entire package duplicated for distribution to the delegates at the swearing-in. 
They will need to have it then if they are to begin debating it on Sunday, for 
the package will run twenty pages.

The meeting runs smoothly, and we complete the agenda. Nothing has been 
said about the missing section on committees. I make a motion to adopt the 
rules as we have drafted them. The members begin to move back their chairs, 
and to stand, the vote being uncontroversial and pro-forma, and it looks as 
though our committee will end on a quiet note.

But Wesley Long is compelled by his conscience to make a statement. He 
will vote for the rules, he says, but he doesn’t agree with every one of them, 
and he reserves his right to object to a few of them on the floor.

“Oh, 1 agree with that and I reserve the same right,” Feely says with some 
heat.

Other members ask her what is bothering her, and she points out that we 
never considered her presentation on the rules governing committees.

Confusion breaks out. Some members say they didn’t realize we had over
looked it, and that we should turn to it immediately. Others say that we had 
voted to defer to Simmons’ committee. Still others recall the vote not to defer. 
I recall Holmes’ statement at the previous meeting that we would defer if no 
objection was made. But those who are most vocally supporting Feely were 
not there when Holmes spoke.

One of the delegates moves to adopt Feely’s presentation as a section of the 
rules. This would be a disaster, because at this hour there is no time to debate 
it carefully, and it would probably be approved without the kind of complete 
and careful study that we have given the other sections. Quite apart from the 
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fact that her proposal to have the Rules Committee nominate the members of 
all other committees is entirely at odds with the Simmons-Love plan to decen
tralize committee appointments, it is likely to have all kinds of kinks that need 
to be worked out. I counter by pointing out that there is already a motion on 
the floor to adopt our proposed rules as a committee recommendation to the 
convention.

Holmes agrees with me, and the committee must take its final vote. The 
tally is five to four in favor of adopting the proposed rules as a committee 
recommendation. For some reason, Feely abstains; had she voted against the 
rules, our entire product would have failed. Too close for comfort.

The temperature in the room has risen appreciably, and Clarke tries to cool 
things down. He asks Feely whether she wants the committee to work on her 
section on committees, declaring himself ready to go to work. But she says 
that she has an appointment and cannot work any longer this evening.

She leaves, but discussion of working on her section continues. Several del
egates propose meeting again after the opening of the convention.

I am eager to keep this committee’s gloves off the Simmons recommenda
tions and seek a principled ground on which to do so. I think I find one, based 
on my consistent position that we should respect a sister committee’s request 
for deferral. I announce that because I hold this view, I would not be able to 
attend a meeting called to replace Simmons’ recommendations with our own.

It is a colossal blunder, and the roof collapses at once. Harry Thomas, an 
elderly black member who has always voted against my position but who has 
never been obstructive or hostile, is deeply offended. “You’re getting yourself 
in deep trouble on that,’’ he warns me, wagging a finger. “By saying that, you 
have just polarized this convention, and I deeply regret it. I am going to have 
to fight you on that, on the floor and in every way I know how.” Other mem
bers also attack me, and even Charlie Mason says that I am “way off base.”

I keep my mouth shut to avoid deeper insertion of the foot. The group 
agrees that, if Feely so desires, it will meet with her on Saturday night to work 
over the ideas on committees. I know that if the meeting takes place, I will 
have to be there.

* * *
I arrive early Saturday afternoon at the Dunbar Senior High School, all the 

existing copies of the proposed rules in my fat briefcase. The auditorium is 
beginning to fill with the relatives and other guests of the delegates. On the 
stage are rows of wooden chairs for those who are to be sworn in.

I am tired. The Council’s Xerox machine kept breaking down, and its colla
tor failed altogether, compounding the problems of an unexpectedly late start. 
Charlie Mason and I didn’t finish copying, collating, and stapling the proposed 
rules until two in the morning. But I see the brass band and the colorful flags 
that have been provided by the Mayor’s office, and I have to chuckle at how 
much toil and conflict is concealed behind the bunting and oratory of political 
celebrations.

I mount the stage and place a copy of the proposed rules on each chair; 
against all odds, our committee has met its deadline. Someone else, from the 
Committee on Committees, has brought a proposed insert, so the package is
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complete. Indeed, a member of the Rules Committee tells me that Feely is no 
longer asking for another meeting, although the resentment she harbors may 
still be considerable.

A New York Times photographer asks if I will pose for a picture. It is not 
particularly easy to say no to having one’s picture in the Sunday Times, but it is 
not hard to picture the explosion if I am the delegate whose picture appears. 
In the back of my mind, my source warns me away. Besides, there is better use 
to be made of the space. Hilda Mason is the delegate whose picture you 
should take, I tell him. The Times should have the leader of Washington’s 
statehood movement. He agrees to wait for her arrival, and hers is the image 
that appears.

The hall is nearly full, and the last delegates to arrive are finding their places 
on the stage. From somewhere above, bright lights go on, and television cam
eras begin to whirr. The District of Columbia Statehood Constitutional Con
vention is about to begin.

V. The Struggle Over Rules

A. OPENING DAY

The convention’s opening ceremonies marked an important moment in the 
history of the statehood movement. A Mayor of the District of Columbia was 
committing himself, by his personal presence and by his statements, to the 
objective of statehood.

The installation ceremony was held in the auditorium of Dunbar Senior 
High School, a mile north of the Capitol. The delegates were seated on the 
stage, alphabetically, in four horizontal rows. In front of them, where the tele
vision cameras could easily pick them out, sat the leaders of the government: 
the Mayor, the President of the Council, the court of appeals judge who would 
administer the oath of office, and even the Delegate in Congress who had been 
the most vocal opponent of the statehood initiative, Walter Fauntroy.

At the request of the delegates-elect, Mayor Marion Barry had issued a 
proclamation terming the day “Statehood Convention Day.” In his proclama
tion, the Mayor officially recognized that the citizenry had elected delegates 
and given them a “mandate to write a constitution for statehood.”275 He called 
upon all D.C. residents to join him in honoring the delegates on the “historic 
occasion” of their inauguration.276

275. Proclamation of Mayor Marion Barry, Jr. (Jan. 30, 1982).
276. Id.
277. See Program, Installation and Opening Session, Jan. 30, 1982 (copy on file at Georgetown Law 

Journal).

The program for the ceremonies had been carefully arranged by the Mayor’s 
task force to alternate speech-making with entertainment, much like a Fourth- 
of-July political program.277 The invocation was given by Rev. David Eaton, a 
political ally of the Mayor who had recently been elected a member of the 
School Board. The invocation was followed by a flag ceremony, the presenta
tion of colors by the D.C. Public Schools Corps of Cadets, and the National 
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Anthem. The Proclamation was then read aloud, and Hilda Mason, the only 
delegate to speak, paid homage to the friends of statehood who were not dele
gates, many of whom were among the 700 people in the audience.

Council President Arrington Dixon gave a brief address, followed by a local 
soloist and a spiritual, Rodgers’ “Climb Every Mountain;” the latter was un
doubtedly a musical allusion to the uphill battle for statehood that was still 
continuing. Then Delegate Fauntroy rose to speak, and the political reporters 
present became more attentive, because the day’s only news, apart from the 
set-piece of the ceremony, might lie in the degree of commitment to statehood 
that the once-hostile Fauntroy might now make. Fauntroy chose not to make 
headlines, however, delivering instead a warm but not effusive speech in which 
he called the convention a “new chapter in our continuing struggle for self- 
determination.”278 In a reference to his support for a constitutional amend
ment to give voting representation in Congress to the District as an alternative 
to statehood, he noted that “[sjome say full voting rights is [sic] incompatible 
with” statehood. But he left his own position somewhat ambiguous, neither 
backing away from his support of the amendment nor proclaiming the two 
efforts compatible and worthy of simultaneous support. “Well, what we’re 
saying,” he continued, “is pass the buck [sic]—full self-determination for the 
citizens of the District of Columbia.”279

278. Valentine, Close Ranks, Statehood Conventioneers are Urged, Wash. Post, Jan. 31, 1982, at DI, 
col. 3.

279. Id.
280. Id.
281. Minutes, supra note 1, Jan. 30, 1982.

After another musical interlude the delegates were sworn in, and Mayor 
Barry gave his address. He, too, obliquely referred to the cool support he and 
most other city leaders had given the statehood effort, and to the fact that the 
voters had settled the issue, at least for the moment. “Some of us came over on 
a ship called home rule,” he said. “Some of us came over on a ship called 
constitutional amendment. And some of us came over on a ship called state
hood. Well, whatever ship we came over on, we’re in the same boat now.”280

The delegates were called to the front of the stage where the Mayor shook 
their hands and hung red and white ribboned commemorative medallions 
around their necks, talismans that some of them were to wear to convention 
meetings for days to come.

A reception was held for the delegates and their guests, but as prearranged, 
the delegates slipped away after an hour and a half, and returned to the audi
torium for a pro-forma business meeting. The principal purpose of the meet
ing was to set formally a time and place for the first real session, but the 
delegates also adopted Robert’s Rules as their temporary rules of procedure 
and elected a temporary chair and secretary. These temporary officers were, 
respectively, Lillian Huff, from the 51st State Committee, and William 
Cooper, a delegate from Ward Four.281

B. THE FIRST TWO SESSIONS

The first real meeting of the convention took place the next day. It was held 
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in the Council chamber, one of the few public buildings in the city available 
for use on a Sunday. The delegates had previously agreed, informally, that the 
first order of business would be to consider the rules that had been proposed 
by the temporary Committee on Rules and Calendar, but the session “became 
bogged down almost immediately in wrangling over procedure and the day’s 
agenda.”282

282. Valentine, Disputes Snarl D.C. Statehood Convention Meeting. Wash. Post, Feb. 1, 1982, at D5, 
col. 1.

283. The convention had a temporary parliamentarian, Associate Dean Warner Lawson of Howard 
University Law School, but Lawson, a volunteer, was not able to attend all sessions and was often not 
consulted by the presiding officer during those sessions he did attend.

284. See Minutes, supra note 1, Jan. 30, Feb. 2, and Feb. 4, 1982.
285. Compare Minutes, supra note 1, Jan. 31. 1982 with Minutes, supra note 1, Jan. 30, 1982 (illus

trating time sequence).
286. Transcript, supra note 1, Jan. 31, 1982, at 7.
287. See Minutes, supra note 1, Jan. 30, 1982, and Jan. 31, 1982.
288. Transcript, supra note 1, Jan. 31, 1982, at 10.

The parliamentary tangles that the delegates created for themselves during 
their first meetings are worth describing in some detail, for they characterize 
the manner in which the convention operated during its entire existence. In 
general, the delegates agreed that proper procedure should be followed, but 
despite the existence of written rules, delegates often lacked consensus about 
what the rules required. This was due in part to the delegates' unfamiliarity 
with parliamentary rules and in part to the fact that no rule system can either 
cover all cases or avoid giving clever advocates the opportunity to argue that 
each of several mutually inconsistent rules apply to a particular case283 The 
account of the first two meetings which follows, however replete with the mun
dane detail of motion and counter-motion, is actually a simplified, streamlined 
summary of what actually occurred. The minutes showed that at the first and 
second meetings, respectively, no fewer than thirty and twenty-seven motions 
and amendments were made and voted upon. In fact, the number was nearly 
twice as high, because the minutes do not include the making or passage of 
motions to move the previous question. By the third meeting, this number 
jumped to seventy-two, again exclusive of motions to close debate.284

This first meeting was derailed at the very outset because, although the 
meeting started forty minutes late,285 the minutes of the previous day’s pro
forma meeting were still being duplicated.286 Marie Nahikian, who had served 
as chair of the temporary Committee on Resources, asked permission to make 
a report from her committee while the delegates were waiting for the minutes 
to arrive. But temporary chair Huff, in the first of a long series of rulings 
revealing that she, as much as any delegate, believed in adhering strictly to 
rules of order, regardless of the practicality of their application or the infor
mally sensed mood of the body, determined that the report would be out of 
order because it was not on the agenda. In fact, no agenda had been formally 
adopted, but there had been an informal agreement that consideration of the 
proposed rules would be the first order of business.287

One of the delegates appealed the ruling of the chair, but the chair was sus
tained.288 The minutes arrived and were approved, and to avoid another dis
pute about the agenda, a delegate moved that the next order of business be the 
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adoption of rules.289 Another delegate offered a substitute motion, however, to 
proceed with the rules after first allowing fifteen minutes in which final reports 
of the pre-convention committees would be presented.290

This proposed substitute created considerable confusion. One delegate 
claimed that the substitute was improper because the “maker of the motion is 
attempting to adopt a motion and also suspend the rules. They should be sep
arate items.”291 After some debate, however, the substitute motion carried.292 
Despite the fact that this action explicitly provided for fifteen minutes of com
mittee reporting, a new motion was made to permit such reporting.293 It was 
passed,294 but even this double action did not end the matter; the Chair sug
gested that “to be more comfortable, let us ‘reaffirm' the Agenda at this 
time.”295 The motion carried for a third time.296

The outcome of this series of motions resulted in still another problem. A 
delegate claimed that the committees that were scheduled to report as a result 
of passage of these motions had gone out of existence at the time of the inau
guration; more motions would therefore be needed to reconstitute the tempo
rary committees for fifteen minutes so that they could report.297 In response, a 
motion was made to permit the temporary committees to “remain in effect 
until their reports have been disposed of;”298 this motion was countered by a 
substitute under which the committees would be “reconstituted for the sole 
purpose of giving the reports at this meeting and . . . dissolved at the conclu
sion of their reports.”299 After several minutes of debate, memories had faded 
with respect to the wording of the substitute, so the Secretary was asked to 
restate it.300 His restatement was incorrect301 and was rejected by the chair;302 
the movant restated the substitute motion correctly, an oral vote was inconclu
sive, and the chair asked for a roll-call vote303 which, despite the close division 
on the oral vote, produced a thirty-eight to five vote in favor of the substi
tute.304 By this point, the delegates had already produced forty-six pages of 
transcript.

But the problems were only beginning. Four pre-convention committees in
dicated a desire to report. The delegate who gave the first of the reports used 
her time to point out that the work of her temporary Committee on Resources 
had not been completed, and that it might be desirable to do a mailing to 
survey available resources.305 Another delegate responded with a motion to

289. Id. at 19.
290. Id.
291. Id. at 22.
292. Id. at 26.
293. Id. at 28-30.
294. Id. at 31.
295. Id.
296. Id. at 33.
297. Id. at 34-35.
298. Id. at 35.
299. Id. at 36.
300. Id. at 40.
301. See id
302. Id.
303. Id. at 42.
304. Id. at 46.
305. Id. at 48-49.
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establish a temporary committee to undertake this task,306 but the chair ruled 
that any motions would be out of order, because the agenda contemplated only 
the receipt of reports, not consideration of recommended action.307 In the 
midst of requests for clarification of this ruling, a delegate made the point of 
order that the fifteen minutes allotted for all four reports had expired,308 to 
which the chair responded, “let’s not get pickie” [sic],309 and permitted addi
tional reporting.

When the time came for consideration of the proposed rules of the conven
tion, delegate Clarke noted the need for someone to make a presentation to the 
body.310 In proposing that Charlotte Holmes, the chair of the pre-convention 
Committee on Rules and Calendar, make the presentation, Clarke made an 
inartfully drafted motion that generated fresh difficulties. He moved that 
Holmes “chair the preconvention rules committee when [the rules] are 
presented to us.”311 Other delegates, fresh from the battle over reconstituting 
committees, were quick to notice that Clarke had proposed that Holmes chair 
a committee no longer in existence. One delegate, believing she had a proce
durally better way to accomplish the same result, offered a substitute “that first 
of all we establish a temporary rules committee.”312

Another delegate suggested that all five committees still had work to do, and 
proposed an amendment to the substitute that would reconstitute all five of the 
temporary committees.313 Still another delegate objected, claiming that both 
motions would require a suspension of the rules (pursuant to a two-thirds 
vote), because the agenda required moving directly to consideration of the pro
posed rules.314 The chair overruled the objection,315 and another delegate of
fered an amendment to the substitute motion to provide that the temporary 
Rules Committee would dissolve when the rules were adopted.316 This motion 
failed for lack of a second, although several delegates attempted to second it 
when the chair announced the result.317

A delegate next moved that Holmes “proceed to give us some information 
about rules,” a motion that the chair allowed despite the pendency of another 
motion.318 An effort to offer a motion to require Holmes to deal with calendar 
issues before rules issues was turned aside because of the pending motion,319 
but an amendment to permit Holmes to call upon other delegates to help her 
present her report was allowed and carried.320 This amended motion to have 
Holmes report the proposed rules was at last adopted.321

306. Id. at 49.
307. Id. at 50.
308. Id. at 51.
309. Id.
310. Id. at 68.
311. Id.
312. Id. at 70.
313. Id. at 72.
314. Id. at 73.
315. Id. at 74.
316. Id. at 76.
317. Id.
318. Id. at 83.
319. Id. at 85.
320. Id. at 86-1
321. Id. at 89.
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Almost immediately, however, the delegates began to disagree about what 
they had just done; that is, whether Holmes’ “report” on the rules could in
clude motions to adopt rules as they came up in the report. A motion was 
made to confine Holmes to reporting and to defer section-by-section consider
ation until the following meeting.322 The delegates were by this time wearying 
from several hours of procedural debate. The motion carried,323 and finally, to 
the accompaniment of “vigorous applause in unison,” Charlotte Holmes rose 
to report.324

327. Valentine, Disputes Snarl DC. Statehood Convention Meeting, Wash. Post, Feb. 1, 1982, at D5, 
col. 1 (quoting Delegate Talmadge Moore).

328. Transcript, supra note 1, Feb. 2, 1982, at 16.

Within moments, Holmes’ report was interrupted by a barrage of questions 
about the justifications for her committee’s recommendations. After perhaps 
half an hour of questioning which never got beyond the first few sentences of 
the lengthy package of draft rules, the delegates realized that they were not 
going to get far. A delegate moved to adjourn the meeting until two days 
later,325 and other delegates grafted to this motion various amendments as to 
time and place, and various procedural motions such as a motion to divide, so 
that by the time adjournment was agreed to, about an hour later, the delegates 
had produced another forty-seven pages of debate just on the question of 
adjournment.326

The convention’s first meeting thus came to an end without a start having 
been made on actual consideration of the proposed rules, and with four-and-a- 
half hours having been taken up with parliamentary squabbles over the most 
trivial matters. The day’s efforts did not auger well for the future of the con
vention, which, after all, would eventually be considering matters of political 
principle on which members would have very strong feelings. Some of the 
delegates undoubtedly believed that the first few meetings, in which delegates 
still did not feel they knew each other, could be expected to be uncharacteristi
cally difficult, but many were alarmed by how little had been achieved in the 
session. “If this is what we’re going to be doing, I’m greatly disappointed,” 
one of the delegates told the press.327

The second meeting showed little improvement in the convention’s ability to 
conduct its business. Although the delegates began to debate and adopt their 
permanent rules, in five hours they were able to complete work on only the 
first four-sentence subsection of the first proposed rule. This constituted only 
half of the first page of the thirty-page amalgam of rules proposed by the tem
porary committees on rules and committees. Again, parliamentary tangles con
tributed to the slow pace, but policy disagreements about the procedure and 
organization of the convention also played a major role.

The meeting began with a motion to adopt the first subsection of the pro
posed rules, the titles of officers and procedures for electing them.328 Immedi
ately, a point of order was interposed, noting that the convention had 

322. Id. at 92.
323. Id. at 94.
324. Id.
325. Id. at 120.
326. See id. at 120-66.
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previously agreed to hear a report on the proposed rules before taking action 
on them.329 The validity of this objection was unclear. The minutes of the 
previous meeting, which had just been approved, showed that after the con
vention “received” the rules “report,” it had then agreed, rather inconsistently, 
to “receive” the “report” on rules, adjourn, and reconvene two days later.330 
There was nothing to indicate whether the act of receiving the report was an 
instantaneous one that would be achieved prior to adjournment, or a continu
ing matter that could consume hours of the following meeting until the Rules 
Committee deemed its report to be complete. In any event, the temporary 
chair of the convention sustained the point of order on the ground that the 
report of the Rules Committee had not yet been completed, and a motion to 
suspend the rules to permit the body to begin to act was defeated.331 Thus, 
members of the committee began to answer questions about the proposed 
rules.

329. Id. at 18.
330. Minutes, supra note 1, Jan. 31, 1982.
331. Transcript, supra note 1, Feb. 2, 1982. at 23.
332. Id. at 42-46.
333. Compare id. at 19 with id. at 75 (demonstrating change of position by Delegate Kameny).
334. Id. at 69, 78.
335. Robert’s, supra note 1, at 309.
336. Transcript, supra note 1. Feb. 2, 1982, at 79.
337. Id.
338. Id. at 86.

As the process of question and answer continued, several delegates’ frustra
tion with the pace of the process appeared to increase. A motion to limit fur
ther reporting on the proposed rules to thirty minutes was carried by the 
necessary two-thirds vote.332 But the questions raised in the next half hour 
stimulated still further questions, and when the time limit expired, many dele
gates still had questions that had not been asked or answered. Motions were 
made to extend the reporting period, one of them by a delegate who originally 
had advocated bypassing the report altogether in favor of beginning the voting 
process,333 but these were defeated.334

More than two hours had passed. Evidently trying to establish a definite 
and orderly timetable, a delegate moved to have the convention establish “spe
cial orders” for itself—a device in Robert’s Rules whereby a body can force 
itself to take up questions at a particular date and time.335 His proposal was to 
vote at 8:30 p.m. (about half an hour from the time the motion was made) on 
the first subsection and, the titles of officers having been identified by adoption 
of those sentences, to elect permanent officers of the convention one hour 
later.336

The presiding officer ruled this motion out of order, again citing the fact 
that, under the previously adopted agenda, the only business in order was to 
continue to hear the report on rules, time for which had not quite expired.337 
The movant appealed, claiming that a motion to establish special orders took 
precedence, and this time the chair was overruled.338 The effect of the vote 
was, of course, not to approve the motion, but only to put it on the floor.

In the debate that followed, those who took the floor to speak opposed the 
motion. They argued that it was pointless to elect officers when only the titles 
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of those officers, and not their duties (which were described in subsequent sub
sections of the rules), would be known.339

339. Id. at 84, 89.
340. Robert’s, supra note 1, at 157.
341. Transcript, supra note 1. Feb. 2, 1982, at 96.
342. Id. at 98.
343. Id. at 99.
344. Id. at 102, 104, 106.
345. Id. at 120.
346. Id. at 148.
347. See id. at 116-20.
348. Id. at 124, 139.
349. Id. at 127.
350. Id. at 131, 133 (duties never specified).
351. Id. at 151.

A motion to divide the proposal was made and carried, requiring separate 
votes on setting specific times during the meeting for voting on the first subsec
tion and on electing officers. Both portions of the divided motion required 
two-thirds vote to be carried.340 The first portion received the necessary mar
gin, with one vote to spare,341 but although a majority of the convention fa
vored proceeding that very evening with the election of permanent officers, this 
second part of the motion failed to receive the necessary special majority.342

With this digression disposed of, the first real issue reached the floor. Jerry 
Moore, a Council member, moved to amend the first subsection of the pro
posed rules to provide that officers be elected by secret ballot, rather than by 
an open roll-call vote.343 The issue was debated at some length, proponents of 
the amendment stating that post-election relationships among delegates would 
probably be more harmonious if the voting for officers were secret, and oppo
nents arguing that delegates owed it to their constituents to let them know who 
they had voted for to lead the convention.344 The secret ballot amendment was 
defeated on a roll-call vote, twenty-six to seventeen.345 One odd feature of this 
roll call, remarked upon by a delegate later in the meeting,346 was the high 
degree of correlation between the race of the voter and his or her position on 
this relatively minor procedural issue. Although a black delegate had sought 
the amendment, all but two of its supporters were white, and all but one of its 
opponents were black.347

The final issue for the evening was the list of officers to be created by the 
convention. The Rules Committee had proposed that, among other officers, 
there be two vice-presidents. A third was added during the floor debate, and 
the convention authorized itself, in its discretion, to elect a delegate as “honor
ary chair.”348 This latter proposal generated some confusion, because the du
ties of this officer were to be specified in some later section of the rules,349 and 
some delegates declared that they could not vote on an honorary chair until 
after the duties of the office were specified.350 Though the first subsection of 
the first rule was finally approved, Delegate James Baldwin probably summed 
up the feeling of many others when, at the close of the meeting, he expressed 
his continuing dissatisfaction with the delegates’ method of working: “1 am 
sure that many of us see nothing wrong with spending five hours in adopting 
one motion, but I do, and I am going to continue to say it... . [LJJntil we do 
something about this, we will be forever writing this Constitution.”351
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* * *

352. Rules were debated at the meetings of Jan. 31, Feb. 2. Feb. 4, Feb. 8, Feb. 9, Feb. 11. Feb. 13. 
Feb. 16. and Feb. 18. 1982.

353. V. Fischer, Alaska’s Constitutional Convention 28, 32, 35 (1975).
354. Transcript, supra note 1, Feb. 9. 1982, at 26.

By the end of the second meeting, the pattern for sessions of the convention 
had emerged. The delegates placed consistent reliance on formal parliamen
tary procedure, with half or more of the actual debate time devoted to the 
making and determination of procedural motions, or to debate about the pro
priety of the procedures being followed. As a result, the adoption of the con
vention’s own rules of procedure required a total of nine convention sessions 
(in addition to the weeks of work on these rules in committee) and was not 
completed until the eighteenth of February.352 By contrast, the Alaska State
hood Constitutional Convention had appointed its rule-drafting committee on 
its first day, and the committee’s proposals, presented to the convention on the 
third day, were approved a mere two days later.353

The long debate on rules was necessitated by the delegates’ simultaneous 
adherence to two somewhat conflicting principles. On the one hand, delegates 
thought that their ability to be heard by the convention, and to represent effec
tively the interests of their constituents, required a set of rules ensuring wide
spread participation by all delegates, untrammeled debate, and many 
opportunities for the assertion of minority interests. Simultaneously, the dele
gates also recognized that to complete the work in ninety days, it would be 
necessary to create mechanisms that would delegate authority to the president 
and to committees, end debates, and permit the majority on an issue to have its 
way. The principal issues that were contested after the first two days emerged 
from these conflicting needs. The recurrent themes in these debates over con
vention procedure were the proper scope of presidential authority, protection 
of the rights of political minorities, protection of majorities from the possibility 
that a minority might gain momentary control, and the degree of control that 
the convention would retain over the actions of its committees.

C. AUTHORITY OF THE PRESIDENT

A major issue underlying much of the debate was the question of how much 
authority the convention was willing to vest in its president, and how much it 
would reserve to itself or assign to other centers of power, such as committees. 
The contest between those who believed that the convention required a strong 
executive and those who favored greater decentralization of power was played 
out with respect to several different issues.

Two of these issues involved the question of the president’s appointive au
thority. The Committee on Committees (to which the Committee on Rules 
had deferred) had proposed to permit substantive committees to elect their 
own chairs. On the floor, a motion was made to permit the president to ap
point these chairs.354 Proponents of presidential appointment argued that it 
was necessary to have a “strong person" as president, that the delegates should 
not “tie his hands,” that the leadership of the convention had to be in “one 
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place,” and that the convention had to have “faith” in its president.355 Advo
cates of election of chairs by committee narrowly prevailed,356 however, after 
arguing that the convention’s process should be “open, democratic [and] inclu- 
sionary,” with a “maximum amount of participation” and that the members of 
a committee would be in a better position than the convention president to 
know who would be most capable.357 Similarly, the convention debated 
whether the president’s authority to appoint “ad hoc committees” should be 
circumscribed by a limitation that these committees be “non-substantive.” 
Those favoring the restriction feared that without it, this “carte blanche”358 
power of appointment could enable the president to infringe on the authority 
or circumvent the privileges of other convention institutions. On this issue, the 
advocates of presidential power were successful.359

355. Id. at 28, 29, 32.
356. Id. at 34.
357. Id. at 27, 30.
358. Transcript, supra note 1, Feb. 4, 1982, at 67.
359. Id. at 71.
360. Proposed Rules § 8.4 (Jan. 29. 1982).
361. Id. § 4.3.
362. Id. § 5.1.
363. Transcript, supra note 1, Feb. 13, 1982, at 79, 83.
364. Transcript, supra note I. Feb. 16, 1982, at 106.
365. Transcript, supra note 1, Feb. 13, 1982, at 72.
366. Rules, supra note I. §8.4; Revised Rules, supra note 1. § 5.2(B)(1).
367. Robert's, supra note 1. at 220.
368. Proposed Rules, supra note 1, §5.2 (Jan. 29, 1982).

Several issues involved the degree to which the rules would explicitly con
strain the president to observe the standard rules of fairness in managing de
bate. The Committee on Rules had proposed, for example, that the president 
“shall recognize all those who desire to speak unless debate is closed,”360 and 
that the president would be barred from recognizing delegates during roll-call 
votes.361 It had also proposed that delegates be required to stand up to seek 
recognition,362 so that the president could not overlook an effort to gain the 
floor or be charged with such an oversight.363 All of these provisions came 
under attack on the floor, with delegates who supported presidential power 
and discretion asserting that the language was unnecessary because “the Presi
dent [already] knows what his role is”364 and because the proposed language 
“sounds like low trust level of the Chair’s competence.”365 Two of the provi
sions were in fact deleted, but the requirement for recognition of delegates 
remained.366

The two most important issues of presidential authority involved the margin 
necessary to overturn his or her procedural rulings and the question of his or 
her tenure in office. Under Robert’s Rules of Order, a simple majority of the 
members of a body is sufficient to sustain an appeal from a procedural rul
ing,367 and the Committee on Rules had proposed to adopt this same device 
for the Convention.368 The proposal was strongly attacked; it was argued that 
“nowhere do you find a majority of the people being allowed to appeal the 
ruling of the chair. You appoint a chair because you have faith in him and he 
knows the parliamentary procedures. If and when you appeal a ruling of the 
chair, usually, for the most part, you require two-thirds [so that appeals are not 



1984] D.C. Constitutional Convention 915

lightly taken].”369 The committee defended its position on the ground that in 
theory, the chair was merely the servant of the body, which normally expressed 
itself by majority vote.370 A motion to change the required percentage to two- 
thirds carried easily,371 however, and probably contributed significantly to de
terring later efforts to alter presidential rulings.

369. Transcript, supra note 1, Feb. 13, 1982. at 111-12.
370. Id. at 113.
371. Id. at 123. It is possible that the outcome was influenced by the fact that an appeal from a 

ruling of the chair (to the effect that a previous resolution of the body to permit two speakers on every 
side of an issue, regardless of cloture, had been meant to apply only to the particular session at which it 
was approved) took place during the very debate on the appeal procedure, that the appellant (Delegate 
Long) was a member of the Committee on Rules and a principal defender of the committee's majority
rule proposal, and that his appeal was defeated only by a slender margin (14-16). Id. at 120-21. Some 
delegates may have taken this event as evidence that a simple majority requirement would in fact open 
the floodgates.

372. Transcript, supra note 1, Feb. 4, 1982, at 165.
373. Id. at 170.
374. Id. at 173-78.
375. Rules, supra note 1, § 3.1; Revised Rules, supra note 1, § 2.7(A).
376. Rules, supra note 1, §2.6; Revised Rules, supra note 1, § 2.7(H). As a practical matter, this 

forced committees to discuss all formal proposals sooner or later.
377. Rules, supra note 1, § 2.9; Revised Rules, supra note 1, § 3.2(A), (C).
378. Rules, supra note 1, § 2.9; Revised Rules, supra note 1, § 3.2(D).
379. Robert’s, supra note 1, at 168-69.

With respect to tenure in office, the proposed rules were silent. Delegate 
David Clarke proposed that officers’ terms be limited to one year (a proposal 
which would have required new elections only if the proposed constitution 
were defeated at the polls and the delegates were reconvened to revise it) and 
that the officers be subject to removal by a two-thirds vote.372 He and others 
argued that recall of officers was a traditional and fundamental right of public 
bodies.373 Again, the principal argument on the other side was the need to 
create a presidency that was powerful both in fact and in semblance. The mo
tion failed, first on a tie vote by show of hands, and then by a one-vote margin 
on a call of the roll.374

D. THE RIGHTS OF POLITICAL MINORITIES AND MAJORITIES

The second prominent theme in the long struggle over the rules concerned 
the rights of political minorities. Without substantial disagreement, numerous 
procedural protections were embodied in the rules. These included assurance 
that any individual delegate could introduce a proposal,375 a requirement that 
a committee would have to invite that delegate to its meeting when it discussed 
the proposal,376 a guarantee that any member of a committee could file a mi
nority report, and that the majority report would be held up for a day so that 
the minority report could accompany it thereafter,377 and a provision under 
which minority proposals from committee members could be moved as substi
tutes for majority proposals on the floor.378

Two other protections for minorities, however, were argued at some length. 
The first protection dealt with the procedure for terminating debate. Robert’s 
Rules includes a privileged, undebatable motion for the previous question; it 
requires a two-thirds majority, which if attained, immediately closes debate on 
the question to which it applies.379 The rule is problematic in practice because 
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the motion is undebatable, and members of a body must vote on it without 
knowing anything of the content of the debate that they are cutting off (which 
might even include amendments that have not been proffered because their 
sponsors are waiting for recognition). Voters are forced either to take the 
chance that they will not hear something that they would have wanted said, if 
only to get other views into the open, or to take the chance that, if debate 
remains open, it will add nothing new. The rule is often harsh because it is 
surprisingly easy to obtain the two-thirds majority when a body is in a rush 
and does not contemplate what it might be missing. Recognizing this, the con
vention adopted a temporary rule at one of its early meetings, which required 
the presiding officer to rule out of order a motion to close debate unless at least 
two proponents and two opponents of the pending question had been afforded 
an opportunity to speak.380 This rule was eventually made permanent, despite 
some objection that it would be “cumbersome” and would deny the motion for 
the previous question its traditional privileged character.381

380. Rules, supra note 1, § 5.2; Revised Rules, supra note 1. § 4.2(G).
381. Transcript, supra note 1, Feb. 13, 1982, at 100-01.
382. Transcript, supra note 1, Feb. 11, 1982, at 50-51.
383. Id. at 53-54.
384. Id. at 56.
385. Id. at 59.
386. Robert’s, supra note 1, at 268.
387. Rules, supra note 1. § 5.2; Revised Rules, supra note 1, § 4.2(0).

The other controversial protection of minority interests involved a proposal 
that delegates be permitted, within ten days after the convention’s close, to file 
dissenting or other comments in the official record.382 This suggestion was de
fended not only as a political right of a minority (akin to the right of a judge or 
member of a legislative committee to file an official dissent from a decision), 
but also as a tactic that could improve chances of ratification by enabling dele
gates to demonstrate to skeptical constituents that although they had gone on 
record in opposition to some aspects of the proposed constitution, they were 
supporting it as a whole.383 The proposal was suspect, however, because it was 
moved by Delegate Courts Oulahan, who had not been willing to support 
statehood publicly. The proposal was denounced as a way to give dissenters a 
“way to disrespect the vote” and “get on a TV program or in the Washington 
Post,384 and was defeated.385

The delegates also believed that the convention would require protection 
from majorities, because the majority present on any particular day might not 
faithfully reflect the sentiment of the majority of all delegates. This concern 
first found expression in the convention’s determination that the motion for 
reconsideration, which under Robert’s Rules may apply to any decision of a 
body,386 would, for the convention, apply only to “main motions other than 
those approving Constitutional provisions.”387 The effect of this rule was to 
protect a majority decision from being unravelled by a subsequent and differ
ent majority. An escape clause, should the convention make a grave error, was 
included by virtue of the provision requiring that all provisions of the constitu
tion be open for amendment at a “second reading,” although in fact the oppor
tunity to amend on second reading was limited by many restrictions including 
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a requirement for a two-thirds vote.388 The issue of protection for the majority 
next arose in the context of the size of the majority necessary for amendment 
of the rules themselves. The pre-convention Committee on Rules had recom
mended that the rules be subject to change (after special notice to all delegates 
and an opportunity for the permanent Committee on Rules to comment) by a 
majority of all delegates.389 While the recommendation required an extraordi
nary majority compared with the usual requirement that a mere majority of 
those present and voting approve a decision, the possibility of rule change was 
limited even more severely when an amendment was offered and approved 
requiring the votes of two-thirds of all delegates to change the convention’s 
rules.390

388. Rules, supra note 1, §§ 3.2, 3.3; Revised Rules, supra note 1, § 3.3(D)(3), (4).
389. Proposed Rules §7.1 (Jan. 29, 1982).
390. Transcript, supra note 1, Feb. 16, 1982, at 50-57; Rules, supra note 1, § 7.1; Revised Rules, supra 

note 1, § 6.1.
391. Robert’s, supra note 1. at 294.
392. The quorum requirement in the Committee of the Whole, in which the U.S. House of Repre

sentatives does most of its plenary business, is 100 of the 435 members. W. Brown, Rules of the 
House of Representatives, Rule XXIII (2)(a), at 553 (1979); L. Deschler, Deschler's Proce
dures 266 (3d ed. 1979).

393. Transcript, supra note 1, Feb. 16, 1982, at 60.
394. Id. at 62.
395. Id. at 63.
396. Id.
397. Id. at 70.

These decisions paved the way for suggestions that even in the routine han
dling of the convention’s business, temporary majorities needed to be checked. 
Although in most parliamentary bodies the quorum requirement is a major
ity391 or fewer392 of the membership, and the Committee on Rules had recom
mended that a majority of delegates constitute a quorum, it was suggested that 
a larger proportion should be required. As the challenger to the majority re
quirement put it, “since 30 has been agreed upon by this body in an action to 
amend the rules, I would think that we would want at least that number to 
transact business. The business of this body is more important than the rules, 1 
submit.”393 The proposal was withdrawn after it was argued that this restric
tion would impose on the convention an “undue hardship,”394 but its essence 
was reintroduced in a similar effort to ensure that only genuine majority senti
ment could be expressed by the convention.

An effort was mounted to require an absolute majority—twenty-three 
votes—to pass any motion whatever.395 The delegate who made this proposal 
pointed out that with simple majorities required both to make a quorum and 
to carry a vote, it could happen that a mere twelve delegates (outvoting eleven 
others) could adopt an article of the constitution on first reading.396 Others 
pointed out, however, that under the proposed rule, a minority of one or two 
could block action by an overwhelming majority (of twenty-two), even on such 
privileged procedural questions as adjournment.397 The argument that eventu
ally led to the defeat of the proposal was that if the constitution were ratified 
by the voters with low participation and a close vote, Congress might use the 
absolute majority rule as an excuse for rejecting the District’s statehood appli
cation. If the delegates themselves were unwilling to accept a majority of those 
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present and voting to conduct convention business, Congress could raise a 
strong argument that a bare majority of those present and voting should not be 
able to impose statehood on all the District’s residents.398

398. Id. at 80.
399. Rules, supra note 1, § 2.8; Revised Rules, supra note 1, § 2.8.
400. Transcript, supra note 1, Feb. 9, 1982, at 73.
401. Rules, supra note 1, §§ 2.7, 3.2; Revised Rules, supra note 1, § 3.1(A).
402. Transcript, supra note 1, Feb. 11, 1982, at 15-16.
403. Report of the Committee on Committees, § 9 (Jan. 29, 1982).
404. Transcript, supra note 1, Feb. 9, 1982, at 78.
405. Rules, supra note 1, § 2.10; Revised Rules, supra note 1, § 2.10.
406. Rules, supra note 1, § 2.10; Revised Rules, supra note 1, § 2.9(B).
407. Rules, supra note 1, § 3.2; Revised Rules, supra note 1, § 3.3.
408. Rules, supra note I. § 2.5(F); Revised Rules, supra note 1, § 2.6(G).

E. CONTROL OVER COMMITTEES

In debating its rules, the convention expressed concern not only about its 
officers and its permanent and temporary majorities, but also about its com
mittees. In adopting its rules, the convention took several actions to reduce the 
likelihood that an unrepresentative minority that happened to control a com
mittee could either embarrass or steamroll the convention. A provision was 
included in the rules authorizing the convention to discharge any committee of 
any proposal before it;399 This provision was a “way of saying . . . that the 
committee could not control what was going on.”400 Committees were also 
required to report their work to the convention in the form of complete arti
cles, rather than sections,401 so that the committees could not hold back part of 
their work and require the convention to vote on a portion of the whole with
out knowing what was coming next.402

The right of committees to hold public hearings was also a matter of con
cern. Recognizing that some control over the power of committees to attract 
press attention through public hearings might be desirable, the Committee on 
Committees had recommended that notice of proposed hearings be filed in 
advance with the president.403 The convention regarded this as insufficient 
protection, rebuffing the view of one of the proposal’s authors that “we sort of 
thought the committees would probably be responsible.”404 The convention 
required that all proposed hearings be approved in advance either by the con
vention or its Executive Committee,405 and that the approval of the convention 
itself be obtained before any committee be permitted to meet outside of con
vention headquarters, as for example, in the neighborhoods.406 Finally, two 
relatively minor aspects of the rules were also designed to prevent committees 
from dictating policy to the convention. To discourage committees from hold
ing back their recommendations until the last moment, and thus giving other 
delegates insufficient time to study them and to prepare proposed amend
ments, the convention imposed a three-day waiting period between receipt of 
committee proposals and the onset of floor debate.407 Finally, as a more or less 
symbolic demonstration of the convention’s supremacy over its constituent 
parts, the committees were prohibited from meeting without convention per
mission while the convention was in plenary session.408
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F. ELECTION OF OFFICERS

The long debate over the rules was suspended during a portion of the session 
on February 11 for the election of the Convention’s officers. Two leaders of 
the statehood movement were nominated for president, Charles Cassell and 
Hilda Mason.409 Mason was nominated by Chestie M. Graham of Ward Six, 
who cited Mason’s long record of service to the community in education, hous
ing, and “all aspects ... of human beings living together.”410

409. Transcript, supra note 1. Feb. 11, 1982, at 69-71.
410. Id. at 70.
411. The following biographical sketch was derived from Bonner, Charles I. Cassell: A Study in 

Contrasts and Controversy, Wash. Post Dist Weekly, Mar. 11. 1982, at 1, col. 2.
412. Transcript, supra note 1, Feb. 11, 1982, at 71.
413. Id. at 83.
414 The officers who were elected were Charles I. Cassell as president, James W. Baldwin as first 

vice-president, Janette Harris as second vice-president, Alexa Freeman as third vice-president, William 
Cooper as secretary, Richard Bruning as assistant secretary. Theresa Howe Jones as treasurer, and 
Victoria Street as historian. Id. at 86-167.

415. Transcript, supra note 1, Feb. 13, 1982, at 10-11.

Like Mason, Cassell was an at-large delegate. The son of a prominent archi
tect who had founded Howard University’s School of Architecture, Cassell 
had himself studied architecture and practiced his profession as a federal civil 
servant.4" In the 1960’s, he had met Julius Hobson and had become an ardent 
supporter of statehood and an activist who opposed freeways and other con
gressional initiatives that appeared to be harmful to the interest of Washing
ton’s residents. At the time of the convention, Cassell was a member of the 
staff of the University of the District of Columbia. His passion, however, was 
jazz, and most of his outside energies were devoted to promoting jazz concerts 
through his organization, the Charlin Jazz Society.

Cassell had held public office once before, the result of a two-vote victory 
for School Board in 1968. He had run unsuccessfully in three elections after 
that.

Cassell was nominated by Samuel Robinson, who called him “a man whose 
history is rooted in statehood.”412 After several secondary speeches on behalf 
of each candidate, Cassell was elected on the first roll-call ballot, by a vote of 
twenty-three to twenty-one.413

The election of the other officers followed immediately. A few of the posi
tions were contested, but most of the other officers were elected by 
acclamation.414

Cassell delivered a short inaugural address at the following meeting, in 
which he declared his confidence that the convention’s work would in fact lead 
to statehood. “I look forward to what we are going to do as the production of 
a document which will be accepted by the citizens,” he said. “I also feel that 
there is no reason for us at this point to be doubtful about the possibility of the 
United States Congress accepting this.”415

G. BUDGET

When the convention completed development of the rules, it turned briefly 
to the budget, and in particular to the question of whether limits should be 
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imposed on the number of days per week on which the delegates could collect 
the thirty dollars per diem stipends to which the initiative entitled them. The 
problem was that if all the delegates accepted their stipends, and if the stipends 
were payable for the entire ninety days of the convention, the stipends would 
amount to $121,500, leaving only about $30,000 (plus whatever the Mayor was 
willing to transfer from his own budget lines) to cover all the rest of the ex
penses of the convention. The convention’s treasurer recommended capping 
the stipend expenditures by permitting delegates to receive the funds only with 
respect to days on which they attended plenary or committee meetings, and 
only up to five days a week, even if more meetings were actually attended.416 
This motion was accepted,417 increasing the amount of funds available for 
other purposes to about $63,000.418 Virtually all delegates continued to regard 
the budget as hopelessly inadequate in relation to the task, particularly be
cause of the limits that it would place on the availability of staff assistance. 
Several went on the record to protest that adoption of a $150,000 budget 
should not be regarded as acquiescence in the Council’s judgment that the task 
could be accomplished for that sum.419

416. Transcript, supra note 1, Feb. 18, 1982, at 82, 88.
417. Id. at 99.
418. Statehood Convention Budget. Feb. 18, 1982, at 1.
419. Transcript, supra note 1, Feb. 20, 1982, at 98, 107, 109.
420. Id. at 57-72. Under the convention’s rules, the ward delegations were to determine membership 

in the 10 substantive committees. Rules, supra note 1, § 2.3(A)(1).
421. Transcript, supra note 1, Feb. 20, 1982, at 13.
422. Transcript, supra note 1, Feb. 27, 1982, at 123-30.
423. Id. at 124, 127.

H. FORMATION OF COMMITTEES

The final organizational task before the convention could begin to draft a 
constitution was the organization of its committees. Committee assignments 
were reported to the Convention by the various ward delegations at the con
vention meeting on February 20,420 the first meeting after the rules were 
adopted. At that time, President Cassell began the process of staffing the two 
operating committees (Rules and Calendar, and Style and Drafting) by an
nouncing that a sheet was available for signature by volunteers.421 Committees 
elected their officers at their initial meetings during the following week, and 
reported their elections at the next plenary meeting, on February 27.422 The 
organization process had taken a full month, twice as long as the “two-week” 
extension of the ninety-day limit that had been allowed by the Corporation 
Counsel’s opinion. Nevertheless, President Cassell declared that the ninety- 
day clock would only begin to run on March l,423 and he was never challenged 
on his implicit ruling that the law permitted greater latitude, even by a press 
that tended to be skeptical about the convention and statehood in general. 
During the first week of March, he presided at a press conference at which he 
declared that the process of writing a Constitution was underway; the long 
countdown to May 29 had begun.
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VI. The Struggle Over Roles

I try to imagine what the audience sees—neat rows of officials and delegates 
listening intently to the opening day speeches, the Mayor shaking the hand of 
each founding mother and father and placing ribbons around their necks. But 
1 can’t see it myself. I am both short and alphabetically disadvantaged, and 
the bright television lights glare into my eyes. I stare resolutely into the back 
of the head of the delegate in front of me.

It is easier to look along the row that I am sitting in than to catch a glimpse 
of the ceremony at the front of the stage. Delegates in my row are seeing the 
proposed rules for the first time, having taken them from their chairs. They 
are holding the rules on their laps and, hidden from public scrutiny by the 
bodies of those in front of them, madly crossing out phrases and writing in new 
ones.

* * *
The reception is cheerful, an expectant prelude to the creation of a state 

constitution. Delegates walk their friends and relatives around the room to 
meet their new colleagues. After a while, we filter out of the crowd and return 
to the auditorium. We have agreed to meet for some housekeeping chores, but 
no preparations have been made, and we assemble in the back of the darkened 
room, in seats underneath the balcony. There is much milling about. No one 
knows what to do next, for Lillian Huff cannot call us to order until she is 
elected as temporary president.

It is a perfect moment for Hilda Mason to show some leadership, to stand 
and convene the group, and to preside during the election of Huff. Her taking 
charge would remind everyone that she is the symbol of statehood, the logical 
person to speak for the convention. But she remains in her seat, and it appears 
that in another minute or two Cassell will march to the front and get us stalled.

I walk over to Mason and whisper a few words in her ear. She steps to the 
front and convenes the meeting, but I begin to wonder whether she cares 
enough about being president to put together an election victory.

We have all previously agreed on the agenda and the outcome on each 
point, so it should take only two minutes to elect Huff, approve Robert’s Rules 
as our temporary rules, and agree to adjourn until our first real meeting, to
morrow. In fact, the meeting takes forty-five minutes, for something unex
pected happens. Departing from the script, Wesley Long moves to appoint 
Irene Morris, a non-delegate who has worked closely with Huff on the 51st 
State Committee, as temporary secretary, an office that has never been dis
cussed.424 Barbara Lett Simmons puts another name in nomination—that of 
William Cooper, a young delegate who I don’t know at all. Cooper is asked 
whether he even wants to serve as temporary secretary, since having to take 
minutes may make it more difficult for him to operate on the convention floor. 
Cooper says that he would very much like to serve, and Morris’ chance of 
being chosen immediately becomes zero, since no delegate is going to vote for 
a non-delegate over a delegate who desires an office.

There is a long, confused discussion, with several themes: Do we need a 

424. The actions of this meeting are recorded in Minutes, supra note 1, Jan. 30, 1982.
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temporary secretary? Should a delegate be elected? Was Long’s motion out of 
order because he put a name before the body (just like he had seen Feely do 
with Holmes) before we had agreed to create the office? Huff eventually rules 
the motion out of order. Long tries again, with a motion to open nominations 
to elect a temporary secretary. He is shouted down; nominations cannot be 
opened, either, until we have voted to establish the office. Once more, Long is 
recognized. He moves to elect a temporary secretary, and the motion carries 
unanimously.425 1 am beginning to get an idea of what this convention is going 
to be like.

425. Id.
426. Id.
427. Transcript, supra note 1, Jan. 31, 1982, at 8-10.
428. Id. at 100-01.

This time. Cooper is the only candidate nominated. It seems to me that 
everyone knows but no one is saying what is really happening—that although 
Cooper is being elected as temporary secretary, it is unlikely that anyone will 
challenge him for the permanent job once we get to voting on it. Unless he 
makes some terrible blunder in the next few days, he will be the Secretary of 
the constitutional convention. Nominations are closed and he is elected by 
acclamation.426

* * *
The first real business session, in the Council chamber, confirms my worst 

fears—and apparently those of everyone else—about becoming prisoners of 
parliamentary procedure. We seem to spend the entire afternoon arguing 
about whether or not motions are in order, whether some proposed action has 
already been disposed of by a previous motion, whether people will or will not 
be permitted to speak. All of us seem to want to move on and adopt the rules, 
but collectively we seem unable to get from here to there.

At the very beginning of the meeting, Huff refuses to permit Nahikian to 
make a report while we are waiting for the minutes to arrive, because it is not 
on the agenda.427 Long appeals her ruling. He is correct but the convention 
trounces his appeal and upholds her. He does not lose because people think he 
is wrong; the point is a technical one, and it would take longer study than we 
give it for most of the delegates even to have a considered opinion. And he 
does not lose because the delegates do not want to hear from Nahikian while 
they have nothing else to do. Instead, it seems to me that Long’s appeal is 
defeated because he is a white delegate challenging the parliamentary skill of a 
black chair, and in the opening moments of the convention, at that. Can the 
black majority perceive his motion as anything but an effort to embarrass Huff 
and thereby reduce her authority? The very taking of the appeal, regardless of 
its outcome, is one of a thousand small steps that is dividing this convention 
racially.

Late in the meeting, when delegates are asking members of the Rules Com
mittee about the meaning of their proposals, I hear an interesting question 
from Rev. James Coates, a black delegate who has not been active in the pre
convention planning. He asks why the committee has proposed an open roll
call vote during the election of officers, rather than a secret ballot.428 This is
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the single feature of our Temporary Committee on Rules and Calendar propo
sal that I am most uncomfortable with, and in view of the racial division on the 
subject within the Committee, it is good to hear that blacks who were not on 
the Committee are also concerned. It suggests that the provision can be re
versed on the floor. I make a mental note that when the time comes, I should 
ask Coates to make the motion to reverse this decision; it will stand a far better 
chance if it originates with a black delegate.

* * *

429. Transcript, supra note 1, Feb. 2, 1982, at 23.
430. Id. at 31.

Michael Marcus calls me after the session ends, overflowing with concern. 
A black delegate revealed to him during the meeting that sixteen black dele
gates had met the previous evening to work out a slate of officers to be sup
ported and elected by the convention. Is this, I wonder, why Feely abandoned 
any request that the Rules Committee reconvene that evening to work on the 
rules for committees? The next day, Bob Love calls with another message. 
Five of the whites have now also met to discuss slate-making. Their plan is to 
develop their own slate and to negotiate the final outcome with the blacks. 
Their tentative position, on which they seek my opinion, is to support Mason 
for President, let the blacks pick their own first vice-president, and insist upon 
a white for second vice-president. I suggest that there are a lot of risks in 
negotiating between slates, rather than holding an open election. In particular, 
identifying Hilda Mason as the candidate of the whites could severely hurt her 
chances of winning the election.

* * *
The convention’s headquarters are not ready for us by February 2, so we are 

back at the Howard Law School auditorium. The temporary parliamentarian, 
an associate dean, has to take time out from his official duties to ask delegates 
to avoid spilling coffee on the carpet. The meeting itself is a horror.

The convention’s mood, which I share fully, is one of extreme impatience. 
We are anxious to begin voting on the rules, but Huff continues to rule that the 
agenda at this point contemplates only a report. Once more, Wesley Long 
jumps the gun, this time with a motion to suspend the rules so that we can 
begin to work. It is not as direct a challenge to Huffs authority as an appeal 
from her ruling, but Long has not learned: he still appears to be a white trying 
to instruct a black, in public, on how the agenda should be organized. For 
whatever reason, his motion is defeated.429

Charlotte Holmes is at the front of the room answering questions. When an 
inquiry concerns a section of the rules that some other member of the commit
tee initially suggested, she calls on that member to respond. A curious dia
logue takes place when Holmes calls on Gwendolyn Paramore to report on the 
proposed procedure for electing officers.430 “You had not finished your report 
[from the last meeting], so you have to come up and read your report,” Holmes 
says.

“It has been read,” Paramore replies, still seated.
“It has not been read,” Holmes insists.
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“The people can read the report for themselves,” Paramore says. She makes 
no move to step forward.

Holmes seems annoyed that Paramore is leaving her to defend and explain 
the committee’s work by herself. “Are you saying that you are not coming up 
to give or finish your report?” she asks.

Paramore smiles. “1 am giving my time to you, as the chair, to use.”431 
Holmes has no choice but to speak for the committee herself.

431. Id.
432. Id. at 79.

There is a lot of discussion about how long the reporting will continue 
before we begin actual debate on the rules. I see that Rev. Coates is sitting by 
himself, and this is a good opportunity to ask him to make the motion for 
secret ballot election of officers. I decide to begin circumspectly.

“Jim, do you have a minute?”
“Sure, Phil,” he replies in a smooth, drawn-out Southern accent. “What’s 

on your mind?”
“I listened carefully to your question on Sunday,” I tell him. “You wanted 

to know why the committee had recommended a roll call rather than a secret 
ballot.”

“Yes, I did.”
“I just wanted to tell you that I agree with you. I was on the committee that 

wrote the rules, and we were very closely divided on that one. But 1 agree with 
you. Whoever wins those elections, we’ll probably all be able to work together 
somewhat better if we haven’t . . . .”

He stops me. "When I asked that question, I hadn’t really made up my 
mind on the issue, Phil. And since then, I’ve thought a whole lot more about 
it. A whole lot more.”

I know what’s coming.
“And I’ve come to the conclusion that there ought to be an open roll call. 

That everything we do in this convention ought to be open and public. So I’m 
comfortable with what your committee did. I’m going to support the commit
tee on that one.”

“Well, thanks anyway,” I tell him, and return to my seat. Someone has 
talked to him, I suspect. Someone has heard his doubts when he asked that 
question. Some person or faction is going to make sure that we have an open 
vote, so that black delegates won't dare vote against Cassell.

A tall delegate with black-rimmed glasses makes his way to the front. He 
has lost much of his hair, and this makes him seem older at first glance than he 
appears on closer inspection. Someone whispers to me that this is James Bald
win, formerly the director of the District’s Office of Human Rights, a job now 
held by another delegate, Anita Shelton.

Baldwin makes a motion for a special order; if it’s carried, we are to elect 
our permanent officers tonight, in an hour.432 A buzzing erupts among the 
white delegates, most of whom are sitting near each other. We are outraged by 
this sudden surprise. Obviously the black group has put their act together. 
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while Mason and her supporters have not, and they want to win in a sudden 
coup.

Huff rules him out of order,433 surprising everyone. Baldwin appeals.434 In
stantly I am faced with a dilemma. Baldwin is technically correct; his motion is 
privileged and he has a right to offer it. But the effect of Huffs ruling, if it is 
upheld, would be to stave off the immediate vote on officers; it would not even 
come to a vote. My sense of what is parliamentarily correct conflicts head-on 
with what I want to avoid.

I cannot bring myself to support a ruling that I know is wrong, and I vote for 
Baldwin’s appeal. So do nearly all the black delegates and a handful of other 
white delegates. The appeal is successful; we are to vote on whether to elect 
officers tonight.435 Fortunately, Baldwin’s motion will require a two-thirds spe
cial majority, and although the appeal succeeded by this margin, it did so just 
barely. If all the other votes stay the same, my switch will alone suffice to 
defeat Baldwin’s motion.

The mood among the white delegates is one of increasing alarm, but we do 
not dare to say in public what we are feeling. A transcript is being made, and a 
Washington Post reporter is present. Hw can we say out loud that Baldwin’s 
surprise motion makes us feel surrounded and attacked, and that in the context 
of Harris’ surprise motion to enlarge the Rules Committee and rumors of 
black slate-making, it gives us the sense of being shoved around? How can we 
make them understand without embarrassing the convention in public and 
jeopardizing the chances of achieving statehood?

There is one white delegate, though, who is rarely inhibited from speaking 
her mind. She is recognized by Huff.

“Gloria Com, Ward Three,” Corn says for the record. The others of us 
from Ward Three shudder each time she reminds everyone of her association 
with us. “I get the distinct feeling that I am being railroaded and so do a 
number of other people. I would like to say this very clearly for the record, 
and I do not care if the press is listening or not.”436

Several delegates interrupt her, claiming that her remarks are not directed to 
Baldwin’s motion and are therefore out of order. They are trying to prevent 
her from producing the next morning’s newspaper story.

“Yes,” Com continues, “the motion is a railroad operation, and if a sizeable 
minority of us dissent from it and officers are elected and rules are pushed 
through we are going to be unhappy throughout this entire convention.”437

Com is gavelled out of order and forced to sit down.
Two other white delegates make short speeches against the motion, arguing 

that it is pointless to elect officers before adopting the rules that define their 
duties.438 But the speeches only harden the delegates’ positions. Huff asks us 
to stand to be counted. A massive number of black delegates stand to support

433. id. at 79-80.
434. Id. at 80.
435. Id. at 86-87.
436. Id. at 82.
437. Id at 83.
438. Id. at 83-84.
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Baldwin’s motion. What seems by comparison like a handful of white dele
gates, plus Hilda Mason and perhaps two or three other blacks, oppose it. To 
my surprise, Charlotte Holmes is one of those dissenting black delegates.

The move to elect officers right away easily gets a majority, but it fails by a 
slim margin to achieve two-thirds.439 Baldwin appears disgusted. A white 
delegate tells me, “That’s all the power we have in this convention, the power 
to stop whatever takes a two-third vote. Like closing debate. You better start 
learning how to filibuster.”

439. Id. The vote was 25-16; three switches would have changed the result.
440. See id. at 101.
441. Id. at 109.
442. Id. at 106.
443. Id. at 107-08.
444. See id. at 116-20.
445. Id. at 139-41.
446. Id. at 120-24.
447. Id. at 124.

There is a recess. In the lobby, Hilda Mason whispers to me, “I’ll bet a 
thousand dollars that nothing comes out of this convention.”

♦ * *

The recess has done little to cool the angry atmosphere in the meeting hall, 
and the very first item of business is debate on the secret ballot issue. Mason 
has persuaded her colleague, Council member Jerry Moore, to make the mo
tion to keep the ballot secret.440 Perhaps that will persuade some of the blacks 
that this is not an issue on which the races have different interests. The debate 
is not encouraging. All the speakers favoring Moore’s motion are white. All 
those opposing it are black. Coates speaks, and although he acknowledged 
that a “lingering bitterness” may follow the election, he says that there is an 
overriding “principle of openness.”441

A “lingering bitterness” pervades even this debate. At one point Long re
ports that this was an issue on which the Rules Committee was closely divided, 
six to five.442 Janette Harris rises to dispute his claim and says that the commit
tee was unanimous in its support of an open vote.443 I become more angry 
about this history professor’s distortion of history—of my vote in committee— 
than I am about the main dispute.

I hope for a surprise, but I don’t expect one. Nor do I receive one when the 
roll is called. Every white but one votes for a secret ballot. Every black but 
Hilda Mason and Jerry Moore vote for an open roll call.444 Within the space of 
three days, the convention has become a gloomy affair.

The meeting continues with the question of what officers are to be created. 
The convention quickly approves the list recommended by the committee.445 
At the suggestion of Chestie Graham, a black delegate, it also adds a third 
vice-president.446 Neither I nor those around me understand why this office is 
being suggested, but we see no reason to oppose it.

Then Jan Eichhorn proposes that we also authorize ourselves, at our discre
tion, to elect an “honorary” chair.447 I understand the purpose of this motion 
as soon as she makes it. She may have given up on electing Mason as President 
of the convention, and is opening the door for the convention to save Mason’s 
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face when it rejects her leadership. I am opposed to it at once, for the un
thinkability of turning down the District’s most prominent statehood advocate 
as leader of the convention is still one of Mason’s strongest assets; Eichhorn’s 
motion will undercut Mason’s candidacy as well as save her face. I ask Mason 
whether Eichhorn has consulted with her before making the motion. She has 
not.

Everyone knows the purpose of this motion, but the rules of politics won’t 
permit anyone to say it out loud. To the contrary, delegates ask what the pur
pose is, and even make it clear that they believe that some covert objective 
underlies the concept. “Believe me, we all know that something is going on,” 
Michael Marcus says. “I think that we would all like to get to the bottom of 
that.”448 Several delegates call for the duties to be spelled out before the posi
tion is created, but the matter is never clarified. A voice vote is held. I don’t 
know what to do, and so I do nothing. The motion carries.449

At the end of the meeting, Brian Moore rises to speak to the delegates. 
Moore, a young Irishman with a long background in neighborhood organiza
tions, is serious and independent; what he has said, both in the pre-convention 
meetings and at these early sessions, suggests that he tries to think through 
every issue on its own merits. He seems curiously aloof from the hidden polit
ical agendas that the rest of us perceive swirling through the convention. His 
red hair glints as he speaks the unspeakable.

“This has been quite a learning experience for me,” he says. “More than I 
expected. What has been frightening to me is that the vote breakdown from a 
lot of these votes has been along racial lines.”450 I am dismayed that a delegate 
would say such a thing on the record, from which it can be quoted in the press. 
He is hanging us with our laundry. A chorus of denials—”Oh, no,”451 rises 
from the black side of the auditorium. But Moore perseveres, and it becomes 
apparent that his purpose is not to threaten the blacks with public exposure but 
to make a personal offering of peace and to ask other whites to follow him. “I 
think all of us have been supportive of ideas with regard to racial har
mony. ... I would encourage all of us to perceive the agenda and to perceive 
the way we go about things maybe differently, and possibly when we see some
thing which we think goes against our conscience it may be more destructive 
from a harmonious standpoint in the long run. I know that I will reconsider 
my vote on a lot of issues because of the issue of harmony more so than my 
conscience or what’s right or what’s wrong.”452

Nevertheless, Moore’s motivations may have little to do with the news value 
of his observations about the convention’s voting patterns. Huff therefore has
tens to correct—or perhaps to muddy—the record. “Mr. Moore, I don’t think 
your observation is totally correct. . . . There will be times when you get to 
the substantive issues that the vote will be totally different. It depends on the 
issue and how strong people feel about it. It will also depend on where people 
live in this City, on a given issue. ... I really hope that you do not feel like

448. Id. at 130.
449. Id. at 135.
450. Id. at 148.
451. Id.
452. Id. at 149.
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the votes are along racial lines. ... I think you do not need to raise that 
perception.”453

453. Id. at 150.

Huffs speech blurs Moore’s candid account of what is happening in the con
vention. But it is in the long-term interests of statehood not to contradict her, 
and I don’t. Or is it just that unlike Brian Moore, I don’t have the courage to 
say in public the things that everyone knows are true?

♦ * *

In the morning, the phone won’t stop ringing. I hear the same gossip from 
half a dozen of the white delegates. The story is that during the meeting, 
Eichhorn learned from a black delegate that the convention’s “black caucus” 
had decided on its slate of officers and had determined that only one white 
would be included—the token white would be Richard Bruning as assistant 
Secretary. She had quickly told several of the blacks that whites were furious 
about how the convention was going.

During the meeting’s recess, the black caucus had met in a classroom, and it 
had summoned Eichhorn and Nahikian to meet with its leader, James Bald
win. As they had arrived to meet with Baldwin, the other blacks had filed out 
of the room, and it appeared that every black delegate except Mason and 
Moore had been part of the meeting, although it was possible that one or two 
others might not have been there.

The two whites had told Baldwin that continued racial division of the con
vention was unacceptable; in response, he’d asked what, specifically, the whites 
wanted. They had replied that they could speak only for themselves, but they 
thought that two conditions were essential. First, there would have to be two 
whites, not one, among the seven officers. Second, they knew that several 
whites were nervous about the potential power of Cassell, as president, to deny 
them assignments to committees on which they could make contributions. It 
was essential, therefore, to approve the recommendation of Simmons’ commit
tee that the membership of committees be elected by wards rather than ap
pointed by the president.

Baldwin had said that those two demands seemed reasonable, but he had 
insisted that they speak with the other whites, so that the black caucus did not 
have to negotiate individually with each white delegate and be subjected to 
conflicting desires. The women had agreed to do so.

Then, in the meeting, Graham had moved, with black support, to create a 
third vice-presidency. To Eichhorn, this had seemed like a betrayal; instead of 
giving whites two out of seven officers, they now planned to give them two out 
of eight. In the morning, she had called Baldwin to complain, and to remind 
him that some of the blacks supported Mason for president. Baldwin had re
plied that creating a third vice-presidency was a course independently urged 
by Chestie Graham from which the caucus could not dissuade her, and that 
the blacks had decided reluctantly to go along with her rather than fight her in 
public. As for Mason, she had been nominated for president within the caucus 
but had lost to Cassell; caucus members were now bound to support the win
ner of that contest. Baldwin had reiterated his request that Eichhorn speak 
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with the other whites. He had suggested that the whites appoint one or two 
negotiators to make a deal with black caucus leaders, on officers and rules, 
before tomorrow night’s meeting.

For this reason, a meeting had been called for this evening, in Oulahan’s law 
office. Mason and Jerry Moore had been invited, along with all the whites 
except Corn who, it was felt, might monopolize and disrupt the meeting. Ma
son and Moore had genuine commitments elswhere, but it appeared that all of 
the whites who were invited would come. Would I?

This is easier for me to decide than it should be. I should object to the way 
this is happening and refuse to participate. Decisions of a constitutional con
vention should be made in its meetings, not in caucuses hidden from public 
view and particularly not in racial caucuses. By meeting, we whites are just 
adding to the racial bifurcation of the convention. But if we don’t meet, we 
will have no way of knowing what we think collectively, or how to respond to 
Baldwin. And 1 would hate to be the only one who doesn’t know what is going 
on. After thinking about it for an hour or two, I agree to go to the meeting.

* * *
Another phone call, just as surprising. Charlotte Holmes wants to know if I 

can give her an extra copy of the rules committee’s proposals, but she lingers 
on the telephone to tell me what’s been happening to her. “Did you see that, 
where Paramore refused to come up and answer questions last night? Did you 
see that? Do you know what that was for?”

“No. Why?”
“That’s ‘cause they won’t have anything to do with me. Not at all. They 

don’t socialize with me, and they won’t talk with me.”
“Who won’t?”
“You know, the caucus.”
“Aren’t you a member of the caucus?”
“I was, but I’m not any more. I am in the doghouse with them. They’re 

pissed off with me because I abstained in the committee on that vote on recon
sidering. On the number for a quorum. They say I have no integrity. And last 
night I voted against them on going ahead and having elections for officers 
right away. So I’m in the doghouse twice now.”

“If you’re voting for what you think is right, then you’re the only one who 
does have integrity,” I tell her.

“Well 1 know that,” she tells me. “I can’t have people plucking my toenails 
off because I don’t do what they tell me to.”

I feel sorry for Holmes, and am surprised at how quickly I can feel sorry for 
someone that I regarded, only a week or so ago, as the embodiment of all the 
iciness that characterizes this convention. What courage it must have taken for 
her to break from the other blacks that night. Well, maybe it wasn’t just cour
age. Holmes was the chair, trying to get something done, and maybe Harris 
had gone too far with her string of motions to reconsider, pushing Holmes over 
the edge. But it certainly took courage to break with the caucus a second time, 
and to open up a dialogue with me. I am encouraged; maybe there is some 
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hope for this project yet; maybe this call marks a turning point, the first step in 
the disintegration of the racially-drawn lines of the convention.

* * *
I can’t believe I am here. In the 1960’s, I had a black college roommate, 

took a job with a primarily black civil rights organization, shared an office 
with a black colleague. Twenty years later I find myself a member of a white 
caucus. This can’t be happening to me. I look at the thirteen other white faces 
around Courts Oulahan’s conference table, and although I like every one of 
these people, I feel slightly ill. From what they say, I gather that most of them 
do too.

The irony of this situation is apparent to all of us. In most cities and states, 
blacks have often felt themselves politically disadvantaged because of their 
political minority and because of the tendancy of some white politicians to 
organize their informal political groupings along racial lines, depriving the 
blacks of even their proportionate share of power. For years, many of us in 
this room have participated in voter registration campaigns, lobbying, litiga
tion, and other political action designed to redistribute political influence in 
favor of those who have relatively less of it, and we have decried whites’ use of 
race as a basis for political organization. But here we sit, united politically by 
the fact that we are white, experiencing the very sense of powerlessness that 
our black counterparts might feel at a constitutional convention in any of the 
fifty states.

We recognize, nevertheless, that although we hate being defined by the color 
of our skin, the only chance we have to make any changes in the way this 
convention is going is to have this meeting, to talk about it. It is not easy, 
however, because most of us seem ill at ease in our new roles as members of a 
powerless racial minority, and because there are many different definitions of 
the problem.

“The problem is the election of officers,” one delegate says. “They’ve picked 
their slate now, and in addition to Cassell, it’s Baldwin for the first vice-presi
dent and Harris for second vice-president. They want us to agree to a quick 
vote, and they’ll let us pick two officers, the third vice-president and the assis
tant secretary.”

“The fact that they want to negotiate means that they’re not certain that they 
can hold their coalition together,” responds another. “They want us to help 
them nail it down for Cassell by abandoning Hilda Mason.”

“No, they haven’t asked us to support Cassell. I don’t think they expect us 
to back away from Mason. But they want the rest of it to go smoothly. And 
they want to put Cassell in quickly, too. It could be because there are strains 
within the caucus, but it also might be that Huff is calling the shots as she sees 
them, and they don’t have the control over her that they thought they’d have. 
Remember, she ruled Baldwin’s motion out of order.”

“Mason told me today that if we all stay with her, she has the votes to win,” 
someone says. “But I don’t know. The pressure for loyalty to the caucus is 
pretty intense. Her black votes may just slip away.”

Cokes are passed around the table and a different tune is struck. “The issue 
isn’t this damn election at all. If we lose an election, that’s just life. Just poli
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tics. It doesn’t matter so much. The issue is whether racial division is going to 
permeate this convention. Whether the black caucus is going to pick the com
mittee members, appoint all the chairs, and decide what provisions go into the 
constitution. The question is whether we’re going to get cut out of this process. 
Whether we’re just window dressing.”

A delegate who has not yet spoken now takes his turn, and none of us has 
ever seen him so angry. His head trembles, his fists are clenched. “The prob
lem is, very simply, that they have no regard for us. No regard at all. The 
Baldwin motion to ram through the elections without telling us in advance, 
contrary to all the prior understandings about completing work on the rules 
first, is an outrage. A complete outrage. They have no sensitivity to the fact 
that we’re human beings. That we have feelings. And that we don’t like being 
kept in the dark, and excluded, and shoved around.

“I don’t think we should negotiate with them,” he says. “That’s just playing 
their game, and it means a perpetuation of racial politics in this convention. 
By making demands on them, as they want us to do, we make it legitimate for 
them to continue to think about the process in terms of ‘us’ and ‘them.’ I think 
we've had enough of that.”

“So what do you suggest?”
“I’ll vote for Hilda because I’d like her to be president, and because I could 

never vote for Cassell after this,” he replies. “But for the rest of it, I think we 
should just give it to them. We should tell them that they have all the power. 
They can have any officers they want and run the convention any way they 
want. But the choice is theirs as to whether we have a constitution or whether 
the whole thing goes down the drain.”

“That’s like telling Santa Claus, ‘bring me what I want but I won’t tell you 
what it is,’ ” a woman objects. But I am already sold on the idea of not negoti
ating and so are most of the others. Not the least of its attractions is that 
negotiating tends to imply that this de facto white caucus will continue to have 
to meet, an abhorrent thought. Taking what now gets tagged the “position of 
principle” holds out the possibility, at least, that the white caucus will never 
meet again.

I point out that, in addition, negotiations can’t possibly produce most of the 
safeguards that we’d want, because the presidency is not negotiable, and the 
president will have enormous personal power. Either alone or with the Execu
tive Committee, which the caucus will control, the president will be the point 
of contact with the press, the person who hires all the staff, the person who 
decides which committee considers each proposal, the one who sets the agenda 
of meetings and the person who either does or does not fairly recognize all 
those who want to speak. And by listing “demands” with respect to the rules— 
for example, by insisting on support for the recommendation that committees 
elect their own chairs—we would be telling the caucus exactly how to reduce 
our influence if the negotiations break down.

There are some who are unconvinced. “Giving up isn’t how the game of 
politics is played,” they tell us. “They’ve given us an opening to play a role, 
within the structure of negotiations. We shouldn’t throw it away. In fact, it 
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would be disrespectful to the caucus, and an insult to the blacks, to refuse to 
respond to their request that we negotiate.”

This argument moves us a little, not to the point of listing demands and 
negotiating, but to the point of responding to the caucus. We decide not to 
insist on particular officers or rules, and we take no position as a bloc, either 
for or against the caucus slate of officers. But we draw up a list headed “Dele
gate Concerns,”454 and Alexa Freeman is appointed to hand it out to all dele
gates as they enter the next meeting. To demonstrate respect for the leadership 
of the caucus, which had asked us to present demands and appoint negotiators, 
Freeman will also telephone Baldwin to tell him that the list is coming, and she 
will offer to meet with him, if necessary, to explain it. Not to negotiate, but 
only to explain.

454. “Delegate Concerns,” anonymously authored (undated) paper distributed at the convention on 
Feb. 4, 1982 (copy on file at Georgetown Law Journal).

455. Transcript, supra note 1, Feb. 4, 1982. at 14.
456. Id. at 22.

We work over the list. When it has been completed, I realize that the tactic 
we have adopted is not so unfamiliar a response to overwhelming power. It is 
the bureaucratic equivalent of nonviolent resistance, of going limp in the 
hands of brutal cops. “A demonstration of goodwill,” says our list. “Open 
communication. Fairness, democracy, harmony and justice. Openness, fair
ness and maximum participation.” The final item on the list is our suggestion 
that we have a party for all delegates. We are throwbacks to the sixties, stuf
fing flowers into the barrels of guns.

Toward the end of the meeting, Oulahan has to leave for another engage
ment. As he is about to depart, his hand on the door of his conference room, 
this conservative Republican turns and casts a somewhat sheepish smile to the 
assembled group of leftist Democrats, socialists and gay rights leaders. “The 
room is yours as long as you want it,” he says. “I want you to know that I 
think this is a really terrific group. I trust you a lot. Whatever you agree to do, 
you’ll have my support.”

* * *
The call to Baldwin is made, and he shows no interest in meeting. The list 

of concerns is distributed at the beginning of the meeting, and it seems to sink 
without a trace in the sea of procedural minutiae constituting the business of 
this session. The meeting starts out badly, with Com enraged when she learns 
about the meeting of the white delegates from which she was excluded, and 
with yet another procedural surprise. Jackson, the Communist delegate, com
plains that debate over the rules is taking too long; he moves to restrict debate 
on each proposed amendment to three speakers per side and five minutes per 
section of the rules.455 Kameny seeks to speak on Jackson’s proposal, and 
when Jackson claims it is undebatable, Kameny explodes, warning that the 
convention will be “seething with resentment” if debate is so restricted that 
people are routinely prevented from speaking.456 We descend again into the 
whirlpool of Robert’s Rules. There are amendments to Jackson’s motion, sub
stitutes for it, and motions to divide it. Huff has to resort to a blackboard 
diagram to explain the many pending motions. Forty-five minutes later, the 
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convention votes to abandon the whole effort and return to the business of 
debating the rules.457

457. Id. at 53.
458. Id. at 63.
459. Id. at 84.
460. Transcript, supra notes 1 and 164, Feb. 8, 1982.

The tone of the meeting improves gradually, and we make better progress. 
The pace picks up another notch as delegates tacitly agree that no one will 
second the frequent spur-of-the-moment amendments that Com is in the habit 
of offering. There is, nevertheless, an undercurrent of distrust which surfaces 
whenever a proposed rule touches the distribution of power within the conven
tion or the rights of political minorities to be heard. The working assumption 
is that Cassell will be president and that the caucus will be in control. There 
are a few efforts by whites to whittle down presidential authority, such as 
Love’s proposal to permit the president to appoint ad hoc committees only if 
they are “non-substantive,”458 and Oulahan’s motion to authorize the presi
dent to speak for the convention only “in accordance with policies approved 
by the convention.”459 The blacks usually make each of these into an issue of 
trust, a vote of confidence in Cassell, and whenever they do, the whites’ efforts 
are not successful.

* * *
The next few meetings feel like slogging through slush. We have finally 

agreed on a particular date and time for the election of officers, in one week, so 
that no one will be taken by surprise. The politicking seems subdued, because 
the whites have no choice but to vote for Mason and little ability to persuade 
blacks to do so. Mason continues to claim that she has the votes and is protect
ing her supporters from pressure by not revealing their identities. I hope she 
really has the votes, but most of the whites don’t believe she does. Holmes 
calls me to say that she is thinking of running against Harris for second vice- 
president. She asks for my vote and I gladly promise it to her.

In our consideration of the rules, we finally reach the section that has been 
reserved for the report of the Committee on Committees. The first big issue is 
which committees to create. Three of the committees that have been proposed 
deal with subjects that could be controversial and that don’t have to be covered 
in a constitution at all: education, economic development, and health, hous
ing, and human services. We all remember Arnold Leibowitz warning that the 
decision to create a committee is really a decision to have an article on that 
committee’s subject, and several delegates suggest deleting those three commit
tees on the ground that their areas of concern should be regulated by the legis
lature. not by the constitution.460 Regardless, 1 know that the arguments 
against having these committees have little chance of causing them to be de
leted. Many of the delegates work in these areas, as teachers, for example, and 
they want to be able to contribute their particular expertise to the constitution. 
Moreover, some of us will support the creation of these committees just so that 
there are ten substantive committees in all. If one or more were deleted, there 
would no longer be any logic to selecting members by ward elections, and 
Cassell would be in a position to argue for presidential appointment. He 
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would be able to play favorites. The ten committees survive the challenge, 
propped up by the power politics of this convention. We adopt the fiction that 
we are only giving “respectful consideration” to the subjects in the three areas, 
and that we may decide eventually to leave these subjects out of the 
constitution.461

461. Id.
462. Transcript, supra note 1, Feb. 9, 1982, at 20.
463. Id. at 24.
464. Id. at 34.

Surprisingly, one of the most likely controversies never erupts. The propo
sal for each ward to divide up the committee memberships among its dele
gates, rather than permit the convention leadership to appoint delegates to 
committees, is quietly moved and quietly approved;462 there is not even a mo
tion to alter it. Perhaps the list of “delegate concerns” has made an impact, 
although I doubt it. Perhaps the caucus is hedging against the possibility that 
Mason has the votes after all. Most likely, Cassell realizes that if he obtains 
the power to make committee assignments, there will be no end of squabbling, 
even among caucus members, and he would just as soon not have to deal with 
the matter.

But almost immediately, there is a serious fight over the related issue of how 
committee chairs are to be selected. The Committee on Committees has rec
ommended that each committee elect its chair, but Harris moves to let the 
president make these determinations.463 There is a chance that Harris will lose. 
Although several members of the black caucus support her vocally, Barbara 
Lett Simmons defends her committee’s product, and perhaps Simmons will be 
able to peel off enough members of the caucus to prevail. On the other hand, 
three white delegates have not yet arrived and their votes will be lost.

A standing vote is held on Harris’ amendment. Not one white is among 
those on their feet to support it. The opponents stand, and they include a 
scattering of blacks. Harris’ motion is defeated, twenty-one to nineteen. 464 It 
is not the end of racial politics, for the whites voted as a bloc. But it may be a 
sign that the caucus will not permanently control the decisions of this 
convention.

♦ * *

Election night. Mason has told me during the day that she would be nomi
nated by a black delegate, and that several others had predicted to her that she 
would be victorious. She wasn’t claiming victory, and she knew that the elec
tion was very close, but she thought she could do it. Holmes called, too, and 
her contest likewise seemed to turn on one or two votes.

We have agreed that the vote will not be held until 8 p.m. to give everyone a 
chance to attend the meeting. Meanwhile, we continue to plow through the 
proposed rules. We are meeting at our permanent headquarters in the old 
Pepco building now, and we are fairly cramped together. The enforced close
ness is greater than ever tonight because as people drift in, attendance reaches 
a new record of forty-three. We have also picked up an audience of members 
of the public. The room becomes warm, and as the clock passes seven, the 
excitement of the impending ballot can be felt.
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The two missing delegates are both supporters of Mason: her two fellow 
Council members, Jerry Moore and David Clarke. Clarke has sent her his 
regrets, having flown out of town for an unavoidable previous engagement. 
Moore had promised to come, but he has not arrived. More time passes, and 
there is a flurry of whispers among the white delegates. Someone goes out to 
try to call him. Rev. Moore is in a prayer meeting and cannot be disturbed.

The hour for elections arrives and Moore still has not come. Nominations 
are opened, and Chestie Graham nominates Mason.465 Sam Robinson nomi
nates Cassell.466 As we get ready to ballot, the door opens and Jerry Moore 
strides slowly into the room. Had it been Jesus, the effect could hardly have 
been more electric. The convention utters a collective gasp.

Now there are forty-four delegates; Mason will need twenty-three votes to 
win, or twenty-two to deny Cassell a first-ballot victory and then pick off one 
more caucus member. She should have sixteen whites, plus her own vote, Jerry 
Moore, and Chestie Graham, her nominator. I have a hunch, based on the 
disaffection she has revealed to me, that Charlotte Holmes will vote for Mason. 
Can two more votes be found?

A few delegates offer speeches for one candidate or the other. There are no 
surprises, but Corn’s speech for Mason is more insistent than most. “If you are 
in fact representing your constituents,” she instructs us, “you must vote for one 
who came in with a higher vote count in every precinct in your ward.”467 I try 
to imagine how I would feel if someone from another ward told me what I had 
to do to represent Ward Three. I can’t imagine that she has won votes for 
Mason, and I hope she hasn’t lost any.

The call of the roll is begun. Holmes does vote for Mason.468 There are no 
further surprises until the roll comes around to Norman Nixon, at nineteen the 
convention’s youngest delegate. Nixon passes until others have voted!469

Anita Shelton votes for Mason,470 a surprise I hadn’t anticipated, for she 
had been part of Harris’ bloc through all the Rules Committee votes. And 
Harry Thomas, Nixon’s political mentor and fellow delegate from Ward Five, 
also passes.471 I am counting rapidly. Each candidate has twenty-one votes; 
Nixon and Thomas will be the kingmakers, either way. Cooper, calling the 
roll as temporary secretary, calls Nixon’s name again. Nixon looks at Thomas. 
There is a suspenseful pause.

“Cassell,” Nixon says.472
Thomas, too, is called a second time.
“Cassell,” Thomas calls out.473
The hall erupts in a hubbub. Cassell has squeezed out the twenty-third vote

465. T ransicript, supra note 1, Feb. 11, 1982. at 70.
466. Id.
467. Id. at 74.
468. Id. at 81.
469. Id. at 82.
470. Id. at 83.
471. Id.
472. Id.
473. Id.
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and will be president of the convention.474
He asks Huff to continue to chair the election meeting and nominations are 

opened for first vice-president.475 Only Baldwin is nominated, and he is elected 
by acclamation 476 for there would have been no point in contesting his 
election.

Harris and Holmes are nominated for second vice-president.477 Most of the 
whites have had little contact with Holmes and have heard moderately nega
tive stories about her stewardship over the Rules Committee, with all its ra
cially divided votes. But Harris seems to symbolize, for most of them, all that 
has gone wrong in the convention, starting with what they regard as her 
“power play” to pack the Rules Committee. There will be a large bloc for 
Holmes; again the voting will be close.

The roll is called again. As in the Mason-Cassell contest, most of the votes 
are predictable, with whites and a few blacks—primarily her personal 
friends—voting for Holmes. Like the other delegates, I keep a running tally. 
The candidates are neck and neck throughout the call, but when it is over, 
Harris has won, twenty-two to twenty-one.478 Cooper announces a tie, how
ever, with each candidate having twenty-one votes,479 leading to protests from 
several delegates who, like myself, have unofficial records showing a Harris 
victory.480 Delegates argue that Cooper must be wrong; there are forty-four 
delegates in the hall, and only Eichhorn abstained.481 Apparently Cooper mis
took the word “Harris” for the word “pass” when Delegate Talmadge Moore 
cast his vote, but although Cooper supports Harris, he declines to correct him
self.482 Huff is still in the chair, and rather than calling for the court reporter to 
read back the transcript of the vote, she calls for another roll call.483

It occurs to me that the new roll call vote does not have to reflect what 
would have happened if Cooper had not erred. Harris’ near victory was made 
possible because one white delegate, Janice Eichhorn, had abstained while all 
of the others voted for Holmes, and everybody now knows this. The pressure 
on Eichhorn is enormous. Will she abstain again, or will she deadlock the 
election and prevent Harris from winning?

When Cooper reaches her name, she pauses, and instead of abstaining, 
passes on the first call.484 When he comes to her name again, she passes a 
second time.485 And when he gives her one last chance to vote, she votes for 
Holmes, tying the election at twenty-two each.486

The tension in the room is enormous. The bloc that had supported Mason is

474. Id. at 83.
475. Id. at 84.
476. Id. at 86.
477. Id. at 86-87.
478. Id. at 95-100.
479. Id. at 101.
480. Id. at 102-03.
481. Id. at 101.
482. Id. at 103.
483. Id. at 103-04.
484. Id. at 106.
485. Id. at 109.
486. Id. at 109-10.
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deliriously happy to see the caucus tie itself in a knot. The caucus group is 
furious at Cooper for counting incorrectly, and at itself for losing control of the 
convention just as it had seemed to have taken charge. A Cassell-and-Harris 
supporter makes a motion for a recess, which is carried.487

Out in the corridor, the politicking is fierce. Cassell and Baldwin are trying 
to find one white or one dissident black to bring into the Harris fold. A few of 
the whites are trying to find a black who will be willing to break with the 
caucus and run for second vice-president as a non-caucus compromise candi
date. To judge from the intensity of the conversations, no one is budging. And 
then a remark is heard, which echoes around the crowd: Gloria Corn is no
where to be seen.

The meeting reconvenes. No new candidates are nominated; we are to have 
a third Harris and Holmes ballot in an attempt to break the deadlock. There is 
a rumor, though, that if the balloting again ends in a tie, one or more of the 
less devoted caucus members will break with Harris and run on their own, 
ending Harris’ chances of winning the position.

Cooper starts down his alphabetical list once again. Gloria Corn’s name 
appears early in the order, and she passes,488 setting off suspicions that she 
alone among the white delegates may not vote for Holmes. Eichhorn, who had 
abstained on the first ballot and voted for Holmes on the second, also 
passes.489

When the roll has been called, Cooper returns for the votes of those who 
have passed. Corn again passes,490 but Eichhorn votes for Holmes.491 Cooper 
calls Corn’s name for the third and last time.

Com is frantically examining her tally sheet, checking and counting. “Am I 
the last one?” she asks.492 Cooper indicates that she is. The count, without 
Com’s vote, is Harris twenty-two, Holmes twenty-one.

Corn completes her tallying and looks at Cooper. “Abstain,”493 she says, 
and Harris is elected to the second vice-presidency.494

The next position is that of third vice-president. There have been no negoti
ations with the black caucus, but they know that the convention will never 
survive the criticism of the press if no white is included among the three vice- 
presidents. Alexa Freeman wants the office, and to the best of anyone’s knowl
edge no other white does; the caucus knows of her interest, and the expectation 
has been that the caucus would nominate her as the only candidate for the 
position.

Cassell is on his feet, signaling to Huff. “Madam Chairman, Madam 
Chair.” She recognizes him to make the first nomination. He nominates Gloria
Com.495

487. Id. at 111.
488. Id. at 118.
489. Id.
490. Id. at 122.
491. Id. at 123.
492. Id.
493. Id.
494. Id. at 123-24.
495. Id. at 124.
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There is obvious consternation among the black delegates; they have had a 
hard time putting up with Corn’s diatribes and repeated, time-consuming mo
tions for the past several weeks. They want to follow their new leader, but they 
clearly have sudden doubts about his judgment. None of them calls him on it, 
but a white delegate does. “Oh, Charlie, how could you?” Richard Bruning 
says quietly, the slightest smile crossing his face.

I am sitting across the table from Cassell, and I take him to task more pri
vately. “You know that Freeman would be a much better vice-president,” I 
tell him. “This is a pretty smelly deal.”

He looks at me severely, upbraidingly. “You had your chance to vote for a 
perfectly suitable candidate whom the caucus nominated for second vice-presi
dent,” he says. “You had your chance, and you blew it. We had to do what 
we could to win without you. And I think that Com will make a fine vice- 
president.”

His face relaxes a little, and a little grin escapes. “Besides,” he adds. “Just 
watch what happens now.”

Hilda Mason is recognized, and she nominates me for third vice-presi
dent.496 I hastily decline, both because the job ought to go to Freeman if it goes 
to any white, and because even if I could win, it would be unpleasant beyond 
belief to have to assume the role of perennial dissenter in the Executive Com
mittee that is taking shape. In turning it down, I counter-nominate Hilda Ma
son, who also declines.497 I am in no way surprised.

496. Id.
497. Id.
498. Id. at 125.
499. Id. at 128.
500. See id. at 128-29.
501. Id. at 136. The vote was Freeman 24, Com 13, Holmes 6.

Marie Nahikian nominates Freeman,498 an apparently futile gesture. There 
is nothing to be done.

Baldwin rises to give a seconding speech. He takes my breath away; the 
person whose nomination he seconds is Freeman,499 not Corn. Slowly, I begin 
to understand what Cassell said to me. He must have promised Corn that he 
would nominate her, not that he could or would instruct the caucus to vote for 
her; she must have trusted him to make his nomination stick. Baldwin’s secon
ding speech may be the signal to the caucus that it is all right to vote for 
Freeman.

A handful of other caucus members follow Baldwin’s lead in seconding 
Freeman. Other caucus members, including Janette Harris, second Corn, 
though this maneuver by our second vice-president moves the delegates to 
laughter.500 Following this pattern, the caucus splits its votes between the can
didates. With no votes from the white delegates but her own, Corn cannot put 
together a majority, and Freeman wins the election.501 Red-faced, Corn glares 
at Cassell through the remainder of the meeting.

The other elections are unsurprising. When the final vote is taken, the Exec
utive Committee looks exactly the way that the caucus had proposed it should 
look when Baldwin had talked to Eichhorn more than a week earlier. The two 
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whites will serve in the token positions allotted them: Third vice-president and 
assistant secretary. There is at least one good thing about this convention. We 
whites are learning, and not in any shallowly intellectual way, what it means to 
be a racial minority.

♦ ♦ *

502. See Transcript, supra note 1, Feb. 16, 1982, at 10-30.
503. Id. at 12.
504. Id. at 30.

Corn has no car, and I frequently drop her off on my way home after con
vention meetings. One evening I ask why she was willing to let Harris win the 
election. Was the third vice-presidency worth it, particularly in view of the 
distrust of her, from both whites and blacks, that she knew the deal would 
exacerbate?

“I thought that Harris was a better candidate than Holmes,” she says. 
“She’s a professor, after all.” She pauses, lights a cigarette. “But I'll tell you. 
My main motive was revenge, revenge against all of you for not inviting me to 
your meeting. But in addition it wouldn’t be bad to be an officer of a constitu
tional convention.”

“What went wrong?” 1 ask.
“It all happened too fast,” she answers. “Cassell just didn’t have time to tell 

everyone to get in line and vote for me. He came up to me afterwards and 
apologized for not being able to deliver because there was so little time. He 
told me that he’d take care of me later on in the convention. You know what I 
said to him? I said, ‘You’re damn straight you will, because you owe me now, 
Charlie, and are you going to pay!’ ”

* * *
The debate over rules continues for three more sessions but is anticlimactic. 

One of the longest and most heated arguments, which I carefully stay out of, is 
the battle over whether the rules will require that each session begin with 
“prayer,” “voluntary silent meditation,” a “moment of silence,” a “moment of 
silent prayer,” a “voluntary moment of silence” or nothing at all.502 The con
vention includes both militant atheists and those who say that it is “beyond me 
that we, living in the United States of America, a God-fearing country, would 
delete prayer and ask that the Almighty be excluded from our delibera
tions.”503 After much parliamentary maneuvering, beginning each meeting 
with “silent prayer” is approved.504

Compared to the struggle over prayer, the merely secular debates are easily 
settled. The final issue affecting the power of the caucus is the question of how 
the convention’s rules may be amended. After the election, the white delegates 
have become jumpy: if the caucus could double-cross Corn, might it also 
double-cross the white minority by amending the rule that we have already 
passed which provides for wards to assign committee members and committees 
to elect their chairs? So long as the rules can be amended by a majority of the 
convention, the caucus can do anything it wants. A two-thirds rule would pro
tect what we have gained, but how can we get it?

Surprisingly, Harris herself raises the issue. The rule proposed by the Rules 
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Committee would permit amendments to be made by “the vote of a majority 
of all delegates.”505 Harris misreads this, saying that the proposal “is that these 
rules may be amended by a majority vote of our delegates. This means that if 
a quorum is twenty-three and there are twelve people there, they can amend 
the rules.”506 She moves to replace “majority” with two-thirds.507

505. Proposed Rule 7.1 (Jan. 29, 1982).
506. Transcript, supra note 1, Feb. 16, 1982. at 47.
507. Id. at 47-48.
508. Id. at 48-57.

The proposed solution involves some overkill. A requirement of two-thirds 
of those present and voting is sufficient protection for the minority, and to 
require two-thirds of all delegates may demand such a high proportion—even 
exceeding 100% of those present at any particular session—as to make amend
ment impossible. But some of us see Harris’ fear that twelve of us will be able 
to change the rules as our only hope of securing permanently the committee 
appointment system that we have embedded in the rules. We make no fuss. 
Her motion is carried easily. But other delegates also realize that Harris has 
misread the proposed rule. Considerable debate ensues over whether the 
number of delegates needed to amend the rules should be thirty or some 
smaller number. After two attempts to pass a number lower than thirty are 
rejected, the two-thirds figure is carried easily.508

* * *
Ward Three has a crisis. We have to apportion our five members among 

two groups of five committees. The second group may be relatively easy, but 
in the first group, Oulahan wants the Judicial Branch Committee; Corn, the 
Legislative Branch; Kameny, the Bill of Rights; Garner, Taxation and Fi
nance; and I—I will take anything but Tax and Finance, which doesn’t interest 
me as much as the others, or the remaining choice, Executive Branch, whose 
work is more likely to be straightforward and uninteresting. The convention 
allows each ward to decide for itself the method by which it will assign its five 
members to the five committees. Garner, Oulahan and Kameny want to get it 
over with by having an election within the delegation: they will elect me to the 
Legislative Branch Committee and consign Corn, with whom they are now 
barely on speaking terms, to the Executive Branch. Corn argues, to deaf ears, 
that because she got a higher vote count in the ward than any of the rest of us, 
she should get first choice of committee assignments. If not. she says, assign
ments should be made by lot.

Further conflict in this convention, and a continuing feud within our own 
ward delegation, is not I think, what we need. I push for a meeting of the ward 
so that we can all come to some agreement on committee assignments, but 
some of my colleagues are so angry at Com for making a deal with Cassell that 
they refuse to meet with her.

One night, driving home from a meeting. Corn confides that she has at
tempted to solve the problem on her own. “Charlie gets to appoint the chairs 
of the two operating committees.” she tells me. “He owes me, as you well 
know. He’s offered me the chair of the Style and Drafting Committee.

“What I really want, though, is to be a member of the Legislative Branch 
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Committee. I have a lot of ideas about how the legislature should be struc
tured, and I want to run for a seat in it, when we’re a state. With the kind of 
vote I got, I could win. Particularly if we make the districts small enough, so 
you don’t have to be a millionaire to run a campaign.”

“Statehood is still a long way off, Gloria.”
“Sure. But even if Congress doesn’t make us a state for a long time, maybe 

they’ll amend our Home Rule Act along the lines of the constitution, with the 
kind of legislative districts we recommend.”

“Maybe.”
“Anyway, I’d much rather be a member of the Legislative Branch Commit

tee than chair of Style and Drafting. But that’s the one thing Charlie can’t give 
me, because the wards control the committee memberships.”

I see what’s coming, and I feel a clot in my stomach.
“So I went to Charlie, and I told him to make you the chair of Style and 

Drafting if you would let me be on the Legislative Committee. I told him Style 
and Drafting was what you really wanted.”

I hold it in, and keep on driving. I want to scream at her, “Sure I'd like to 
chair that committee. But don’t you know it’s out of reach now, after the elec
tion we’ve just been through? Who asked you to go negotiating with Cassell on 
my behalf? The last thing in the world that I want to do is give him the satis
faction of saying no to something I want! And how is he to know that you took 
this package to him on your own, without consulting me?”

But I don’t say that. I don’t say anything. I think about our first Ward 
Three caucus meeting, and how foolish I was to be open about what committee 
I was interested in. I’d been thinking since the night of electing officers that 
we’d made a terrible mistake to exclude Corn from the caucus meeting in Ou- 
lahan’s office, but maybe it was better that way, after all. Who knows what 
damage she might have done?

Corn has not finished. She has the punch line yet to deliver. “Unfortu
nately, Charlie wouldn’t buy it. ‘Schrag voted against us at every turn,’ he told 
me. ‘Schrag gets nothing from me.’ ” She turns the phrase over in her mouth, 
with perhaps a little pleasure. “Schrag gets nothing.”

So she let him have the satisfaction.
“But I did everything I could for you, Phil. Now wouldn’t you step aside 

and let me have the Legislative Committee?”

* * *
The rules of the convention are finally adopted. Editorially, they are a jum

ble, a result both of committee drafting and of the adoption of dozens of 
amendments that were hastily drafted on the floor. The first task assigned to 
the Style and Drafting Committee is to revise them so that the form is inter
nally consistent and the grammar sound. This will be, for Style and Drafting, 
a kind of shake-down exercise before pieces of the constitutional text arrive 
from the floor for similar editing.

I am somewhat reluctant to join the Style and Drafting Committee, now that 
Com will be chairing it. But I try not to lose sight of ultimate goals amid the 
web of racial schism and personal quarrels. I can help to make this constitu
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tion into a document that people won’t have to be lawyers to understand, while 
still producing an effective legal document. That is why I wanted to join Style 
and Drafting in the first place. It is still a powerful and valid justification for 
joining, even though, with Corn as chair, the committee is likely to be frac
tious. I put down my name for service on Corn’s committee.

Meanwhile, Corn has contented herself with being a chair and has agreed to 
permit Ward Three to put her on the Executive Branch Committee. My com
mittees will be Legislative Branch and a sort of catch-all committee called 
“Local Government, Intergovernmental Relations, and Transition.” I’d 
sought the second committee from our ward caucus because it had seemed to 
me that most of the people who got themselves onto that committee would be 
interested in the first two of its subjects, and that the complex legal problems of 
transition from District to statehood status might tend to get overlooked.

At a meeting of the convention, Cassell asks each ward to report its commit
tee assignments. A hitch occurs when Harris reports from Ward Four that 
Charles Mason has been assigned to the Health and Housing Committee and 
is dissatisfied.509 Mason says that there was no meeting or other give-and-take 
within the ward delegation; he was simply told what his assignments were.510 
Diplomatically, he says nothing about race, but all of the delegates listening to 
his complaint know that he is the only white delegate from Ward Four.

Harris explains that “each person was called on the phone. Feely was called 
first, and Street and Cooper, and Mason, who was in a meeting, and Harris,” 
and members of the delegation were given the right to pick committees in the 
order in which they were reached. Mason wasn’t located until all the other 
slots were full.” She had called Mason’s office and left her name, but her call 
was never returned.511

Hilda Mason is indignant and demands the floor. She reports that her office 
staff keeps a carbon record of every call that the office receives. “There was 
nothing on record showing that you had called,” she tells Harris. “I have good 
staff people.”512

Harris will not let the matter rest. “I think your staff might have been slip
ping, Council Member Mason,” she responds.513

Cassell separates the contestants and asks Ward Four to work its problem 
out. But he doesn’t get much further before another contest breaks into the 
open. Holmes reports on Ward Six, which includes the assignment of Chestie 
Graham to the Legislative Committee and Jeri Warren to the Executive 
Branch Committee. “I have a preference given to me by . . . Jeri Warren 
which is different from that,” Cassell says.514

Three people wanted the Legislative Committee, Holmes replies. The ward 
held a meeting to take a vote. Warren was invited to the meeting. She’d said 
that she was coming, but had sent her regrets at the last minute. She had been

509. Transcript, supra note 1, Feb. 20, 1982, at 63.
510. Id. at 64.
511. Id. at 65.
512. Id. at 65-66.
513. Id at 66.
514. Id. at 68.
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nominated, along with others, but Graham had won the election.515

515. Id. at 68-69.

Cassell asks Ward Six, too, to resolve its selections.
Holmes fills me in on what has been going on beneath the surface of this 

public record. Warren, she says, voted for Cassell for president of the conven
tion because he had promised that caucus members of the Committee on the 
Legislative Branch would make her its chair. The cement that had held the 
caucus together, in fact, had been the promise of convention offices and com
mittee chairmanships to those who observed its discipline; there had even been 
a meeting at which the caucus had agreed on the committee chairmanships. 
But Warren hadn’t anticipated that the caucus might not control the Ward Six 
delegation. As a white delegate, Eichhorn was never a member of the caucus, 
and Holmes was evicted from it early in the convention. Graham left it after 
she nominated Mason and supported Holmes over Harris for second vice-pres
ident, a vote on which only Warren, of the Ward Six members, had supported 
Harris. In the Ward Six election, the vote had been four to nothing to put 
Graham rather than Warren on the Legislative Committee. Because Warren 
wasn’t on the committee, she couldn’t be elected its chair, no matter how 
tightly the caucus controlled the committee.

Now, Holmes reports, the caucus has a double problem. With Graham on 
the Legislative Committee instead of Warren, Warren can’t be repaid for past 
services. Not only that, but the caucus has a four-person minority on that 
committee, and a nonmember, even Graham, could become the chair.

* * *
Three days later, we assemble for our first committee meetings, those of 

“major” committees. There is confusion in the hall; no one knows what room 
to go to, and all the delegates assemble in the plenary meeting room to sort it 
out. Warren complains that although Ward Six has now voted again, and she 
has received her first choice among the “minor” committees, she still has not 
gotten the “major” committee that she desires, the Legislative Committee. 
Cassell asks Ward Six to caucus again, right away, to make one last effort to 
satisfy everyone.

While Ward Six is meeting, the rest of us go to our first committee meetings. 
Harris is in our Legislative Committee meeting room. She says that in her 
capacity as the vice- president in charge of “coordinating” our committee, she 
has asked Jeannette Feely, our Ward Four member, to serve as our convener 
until we elect a chair.

Hilda Mason, our at-large member, seems astounded. “I’ve participated in 
meetings high and low, all around the world,” she tells Harris angrily. “I’m 
sixty-five years old and I have been going to meetings all my life. I have never, 
ever been in one that needed a ‘convener.’ ” Mason heads for the door. “1 used 
to teach the third grade. My third graders were able to meet in a group and 
pick their own leader without a convener,” she says. And she is gone. At that 
moment, the Ward Six member of our committee enters. It is Jeri Warren.

I follow Mason to bring her back. We are probably going to elect a chair. I 
hope to persuade her to run, but she should at least vote. Before I find her, I 



944 The Georgetown Law Journal [Vol. 72:819

run into Chestie Graham, who appears despondent. At the Ward Six caucus, 
Eichhorn had suggested reopening the entire process to achieve a result that 
everyone agreed was fair. She had persuaded the others to assign the Legisla
tive Committee by lot, and Graham had agreed and lost, though she now re
grets having consented to the procedure. She leaves the convention 
headquarters, too upset to go to the meeting of her new committee, the Execu
tive Branch.

1 find Hilda Mason and persuade her to return to the committee. There is 
still a possibility, 1 point out, that the caucus plan to impose Warren as chair 
could be upset. The committee has three whites, plus herself, whom the caucus 
can’t control. It has at least four dedicated caucus supporters. But there is a 
slim possibility that the ninth member, Jim Terrell, may be a swing voter, 
though so far he has consistently voted for caucus candidates. I know from a 
brief conversation that he has had some small contact with Mason in the past, 
and feels badly that she’s been deprived of convention office. Perhaps he 
would vote for her, if she ran. She doubts it but is willing to seek the chair.

Warren and Mason are both candidates, and the next few minutes confirm 
my suspicion that it’s not locked up. Terrell moves for a postponement of the 
election until the next meeting, so that he can think about the candidates. No 
one opposes his suggestion, perhaps for fear of alienating the one member who 
now makes a difference. I shudder to think of the pressure that will be brought 
to bear on him in the next few days.

* * *
Given our method of selecting committees and their chairs, it was mathe

matically impossible for a caucus with a bare majority of the convention to 
control more than a bare majority of the committees. It was even statistically 
probable that the randomness inherent in ward selections of committee assign
ments would produce one committee with a majority of white members, a 
committee that might well elect a white delegate as chair. The Local Govern
ment Committee turns out to be that committee. At its first meeting, Tal- 
madge Moore declares himself for the position of chair. Marie Nahikian, a 
white delegate who has deep roots in the Advisory Neighborhood Commission 
system, is also a candidate. A black delegate nominates Moore. A white dele
gate nominates Nahikian. Clarke, who is white, abstains, but William Blount, 
a black, is absent. The four white delegates who are present and voting vote 
for Nahikian. The three black delegates vote for Moore. Nahikian becomes 
the chair, and Moore is made vice-chair by acclamation.

* * *
I see Terrell in the hallway before the Legislative Committee is due to meet. 

“Have you made up your mind whom you are going to vote for?” I ask.
“I’ve thought about it hard,” he tells me. “I’ve really given it a lot of 

thought. I’m going to vote for Warren.”
Well, thanks a lot for considering Mrs. Mason,” 1 tell him. And I run off and 

advise Mason to withdraw rather than lose an election. A few minutes later, I 
see her in an animated discussion with Terrell.

The committee convenes for its election. Theresa Jones, the convention’s 
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treasurer, nominates Warren. Hilda Mason asks to speak . . . and she nomi
nates Terrell. Terrell does not decline; he says that if he is elected, he will do 
the best job he can to facilitate the work of the committee.

The roll of the committee is called. There are four caucus votes for Warren. 
I don’t know Terrell at all. I have no idea about what kind of chair he'd be, 
and I don’t like his bucking the caucus to elect himself when he refused to do 
so to support Mason. But I’ve been battered by the caucus and feel like fight
ing back, and the more that can be done to confound the caucus and bring 
about its internal disintegration, the better. I’m using him, I realize, for the 
ulterior purpose of getting at the caucus. But then, he’s also using me. I vote 
for Terrell. So do Mason and the two other whites. So does Terrell. Moments 
later, after the meeting ends, Harris can be observed chewing Terrell out in a 
back corner. But I know from his brief speeches to the committee that our new 
chair is not about to back down.

* * *

516. See E. Cornwell & J. Goodman, The Politics of the Rhode Island Constitutional 
Convention 35 (1969).

517. See supra text accompanying note 240.

Ever since election night, Charlotte Holmes has been bringing home-baked 
cake for me to snack on during plenary meetings. In her characteristically 
pithy way, she sums up the state in which the delegates find themselves as the 
ninety-day time limit finally starts to run. “They’re supposed to be writing a 
constitution,” she tells me. “But how can they write a constitution? They’ve 
been so busy fighting about power, and who controls what, that they haven’t 
got so much as a pencil to write with. Or a piece of paper. Lined or unlined.”

VII. Committees—An Overview

In constitutional conventions, as in legislatures, most of the making of pub
lic policy is accomplished in committees;516 although in principle any commit
tee proposal can be amended in all respects on the floor of a convention, most 
delegates tend to defer to the greater attention that committee members have 
paid to the subject matter on which they have reported. Floor amendments 
usually focus on a few sensitive or symbolic aspects of committee recommen
dations, rather than rewriting the committees’ efforts from scratch. In the Dis
trict of Columbia Constitutional Convention, as in its predecessors in other 
jurisdictions, committee proposals set the agenda for the floor debate, and in 
many cases, they virtually determined the action that the convention later 
took.

The ten substantive committees began their work on March 1, 1982, and 
most of them completed their tasks shortly after April 26, when floor debate 
began. The five committees that were considered “major”517 met every Mon
day and Wednesday evening, usually from six o’clock to nine or ten o'clock, 
and the other five committees met Tuesdays and Thursdays. The convention 
met in plenary session each Saturday afternoon, from noon until 5 p.m., dur
ing the period of committee deliberations, and the two operating committees— 
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Rules and Calendar, and Style and Drafting—met on Fridays. Each delegate, 
then, was obligated to attend at least five long meetings per week, and mem
bers of the operating committees could count only Sundays as their own. The 
punishing nature of this schedule is all the more striking when one considers 
the fact that thirty-five of the forty-five delegates were employed in other ca
pacities throughout the convention, almost all of them in full-time jobs.518

518. See infra Appendix A (listing occupation of delegates).
519. Id.
520. Roll call was taken at each meeting, and attendance can be determined from a study of the 

Minutes or Transcript, supra note 1.
521. See. e.g., E. Cornwell, J. Goodman & W. Swanson, Constitutional Conventions: The 

Politics of Revision 32-34, (1974); E. Cornwell & J. Goodman, The Politics of the Rhode 
Island Constitutional Convention 37-38 (1969).

522. This Committee’s nine members included a School Board member and two teachers, as well as 
the spouse of another School Board member.

523. Forty-three of the 45 delegates accepted the statutory $30 per diem allotments, but the conven
tion passed a motion limiting the per diem to five days per week even for delegates who attended 
meetings six days in a week. Therefore, only a maximum of 65 days of per diems were required to be 
paid to each of the 43 delegates.

Committee work was similar in some respects to the work of committees in 
other constitutional conventions, but in some ways the uniquely populist com
position of this convention made the task and procedures of the committees 
strikingly different. In particular, the fact that relatively few delegates also 
held legislative or other major public office,519 and that half of the four who 
did were rarely in attendance,520 meant that this Convention, unlike others,521 
was not divided primarily between officeholders seeking to preserve the status 
quo and reformers trying to overturn it. Because few delegates held major 
public offices, the convention’s delegates had significantly less than the normal 
degree of experience with the detailed practices of government. The Educa
tion Committee included several members who were employed in the school 
system,522 but the other committees were not so fortunate. The Judiciary 
Committee had no judicial members, because no judges or former judges had 
run for delegate. Further, the relative paucity of legislators or former legisla
tors among the delegates meant that the committees had very few members 
with experience in the process of considering and passing legislation. This 
may have accounted for the fact that despite rules of procedure modeled on 
those of legislative bodies, which followed the standard pattern for the intro
duction of proposals (bills), hearings, committee adoption, and minority re
ports, most committees improvised their procedure for making proposals to the 
floor, within the limits imposed by the rules.

A. WORKING CONDITIONS

Of the convention’s $150,000 budget, $83,850 was consumed by per diem 
payments to the delegates, leaving less than $66,000 to pay for whatever staff, 
supplies, and services the convention needed and could not secure from the 
Mayor’s office.523 This amount proved to be inadequate, and committee work, 
in particular, suffered from the lack of sufficient staffing. What staff there was 
could not be focussed on a single body, but had to be divided among ten sub
stantive and two operating committees. Complaints from delegates were com
mon, particularly during the plenary sessions held on Saturdays. Early in the 
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ninety days, President Cassell identified “getting clerical people to assist the 
. . . committees” as a “major problem,” and conceded that, more than five 
weeks after the delegates had been sworn in, the Convention still lacked desig
nated space for committee meetings, file cabinets for their records, and “some
body to keep the minutes of their meetings.”524 In addition, the convention’s 
Xerox machine was, in President Cassell’s words, “breaking down fairly regu
larly [and had] a rather low capacity.”525 Although the support problems were 
identified early in the life of the convention, most were never corrected, and, 
given the convention’s meager budget, could not have been. The decrepit 
copying machine, for example, was never replaced.

524. Transcript, supra note 1, Mar. 6, 1982, at 24.
525. Id. at 25.
526. Rules, supra note 1, §3.1; Revised Rules, supra note 1. §2.7.
527. Rules, supra note 1, § 2.6; Revised Rules, supra note 1, § 2.7(H).
528. S. Gove & T. Kitsos, Revision Success: The Sixth Illinois Constitutional Conven

tion 69 (1974).
529. M. Faust, Constitution Making in Missouri; The Convention of 1943-44, at 42 (1971).
530. See Transcript, supra note 1, Apr. 28, 1983. at 146. April 28 was the final plenary session before 

the convention took up substantive consideration of committee drafts on a daily basis.

B. PHASES OF COMMITTEE WORK

The rules of the convention called for the committees to receive and con
sider typewritten proposals that had been formally signed by a delegate and 
submitted to the president, and then referred by him to the appropriate com
mittee.526 Early in its life, the convention had expressed concern that delegates’ 
proposals, even though formally submitted, might be ignored by the commit
tees to which they were referred, and had required its committees to give 
twenty-four hours notice, and a right to testify, to the authors of proposals 
before they could consider the subject matter to which the proposals related.527

Similar provisions had governed the work of other constitutional conven
tions, at which formal proposals from delegates had been the characteristic 
mechanism for the origination of committee work. In the Illinois Constitu
tional Convention of 1969-1970, for example, 582 proposals were intro
duced;528 in the Missouri Constitutional Convention of 1943-1944, 375 
proposals were put forward.529 Despite these precedents and the convention’s 
own rules, almost none of the work of the D.C. Constitutional Convention 
originated as formal delegate proposals; only twelve such proposals were ever 
made.530 Instead of working with formal suggestions from delegates and 
amending them as needed, the committees received informal suggestions from 
their own membership and built committee proposals from the ground up.

Although each committee adopted a slightly different procedure, the work 
tended to proceed in four phases. For the first several weeks of committee 
meetings, the committees tended to hold informal discussions, or “round ta
bles,” with local experts on the subjects within their jurisdiction, and studied 
relevant portions of constitutions of states and other countries. During the 
second phase, which lasted from late in March until the middle of April, the 
committee members debated substantive concepts among themselves and or
ganized public hearings. The third phase consisted of the hearings themselves, 
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at which committee members took testimony from the public for use in their 
final consideration of proposals under development. In the final phase, the 
period between the end of public hearings in mid-April and the beginning of 
daily plenary mark-up of committee proposals at the end of the month, the 
committees wrote their own formal proposals and approved them for floor 
consideration.

It should be noted that the order of these phases differs significantly from 
the order normally followed in a legislature. While legislative bodies generally 
hold hearings on specific proposals, public hearings by the convention’s com
mittees preceded the development of detailed proposals of constitutional text. 
The principal reason for this change in the usual routine is that the conven
tion’s ninety-day timetable and the paucity of professional staff did not give 
the committees sufficient time to write detailed proposals in advance of the 
hearings. This effectively denied the public an opportunity to comment on 
specific proposals before they were presented on the convention floor.

It is arguable, however, that it would have made little difference if more 
detailed text had been available. First, the public received only a few days 
notice of the hearings, which made testimony difficult both because of sched
ule conflicts and because most organizations require a longer period of time in 
which to study proposals, determine their own positions, and clear those posi
tions through their internal bureaucratic processes. Second, most of the polit
ical, business, and social leadership of the District did not testify, through 
some combination of unawareness of the hearings, insufficient time to prepare 
or aloofness or hostility to statehood or to the convention. Finally, the Wash
ington Post virtually ignored the work of the convention’s committees, includ
ing the public hearings.531

531. See infra text accompanying notes 709-15.
532. Transcript, supra note 1, Mar. 6. 1982, at 48.
533. Pub. L. No. 93-198, supra note 21, §§ 433, 434.
534. Id. § 433.

The work of all of the individual committees proceeded simultaneously; it is 
summarized here in the order in which committee reports reached the floor of 
the convention.

C. THE COMMITTEE ON THE JUDICIAL BRANCH

The Committee on the Judicial Branch began its work by identifying the 
principal issues on which it would be called to make policy choices: the proce
dure for selection and removal of judges and whether the court structure 
would have two or three tiers.532 The first of these issues was closely related to 
grievances about the District’s lack of self-determination. By act of Congress, 
all judges of the D.C. courts are nominated by the President of the United 
States from a list supplied by a Nomination Commission consisting of one 
member appointed by the President, two appointed by the Board of Governors 
of the Bar, two appointed by the Mayor, one appointed by the D.C. Council 
and one, a federal judge, appointed by the Chief Judge of the United States 
District Court for the District of Columbia.533 A presidential judicial nominee 
must then be confirmed by the United States Senate.534 District residents, 
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therefore, are able to select, even indirectly, only a minority of the panel that 
nominates judges. Residents have no real influence over the selection of a 
judge from the names proposed, or over the confirming body.

Clearly, this had to be changed in the constitution of the new state, but in 
what direction? The two principal methods for selecting judges are appoint
ment and election. Many states use some combination of both methods. As of 
1980, judges were elected directly by the people in thirty states and appointed, 
by the Governor, the legislature, or the judiciary, in the twenty others.535 In 
about two-thirds of the states that use “appointment” for some judicial offices, 
a nominating commission aided the appointing authority.536 Although a ma
jority of the states had adopted the apparently more “democratic” method for 
judicial selection, election of judges would represent a very radical change for 
the District, with its history of commission-aided executive appointment. Fur
thermore, the national trend was swinging sharply in favor of using nominat
ing commissions for judicial selection.537 The trend was arguably a result of 
criticism that the direct election system favored those who had name recogni
tion, a substantial bankroll, or partisan political capital, rather than those who 
had legal talent or a sense of justice; that low voter turnout in judicial elections 
favored incumbents and made it impossible to remove judges who performed 
poorly; and that campaigning for election or re-election required judicial can
didates to take public stands on controversial social issues likely to come 
before them on the bench.

535. Berkson, Judicial Selection in the United States: A Special Report, 64 Judicature 176, 178 
(1980).

536. Id.
537. Between 1970 and 1980. 28 states adopted or extended a commission plan. Id.
538. M. Glick & K. Vines, State Court Systems 28 (1973).
539. Transcript, supra note 1, Mar. 3, 1982, at 48; Transcript, supra note 1, Mar. 10, 1982, at 132.

The other principal issue before the Committee, court structure, was also 
one on which a significant split of opinion could be expected. Most states, as 
of 1982, had three levels of courts, giving litigants at least one appeal as of 
right while freeing the state’s highest court to hear a second appeal on a discre
tionary basis, limiting such review to the most significant cases.538 But the Dis
trict had only two levels, although most members of the court of appeals were 
known to favor the creation of an intermediate court that would review the 
routine cases. This measure would obviously reduce pressure on the highest 
court, at a relatively small cost in tax dollars, but it could significantly increase 
the expense to which litigants could be put, as well as the time required for 
final disposition, affording some advantage to whichever party to a lawsuit was 
best able to bear the expenses of litigation.

The Committee began its work by meeting with Thomas Duckenfield, the 
Chief Clerk of the D.C. Superior Court, who described the existing judicial 
system, and with O’Neil Smalls, an instructor at American University, who 
discussed that system’s history.539 After three weeks of study, the Committee 
met to consider whether to propose a tentative draft article on the judiciary to 
which the public could react in open hearings. Delegate Janette Harris, a 
member of the Committee, persuaded the Committee that it should not at
tempt to do so, both because it lacked sufficient time in the month before hear
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ings were scheduled and because the public could provide views that would 
assist the Committee to write its initial draft.540 The Committee then spent the 
following several weeks in more general discussions of issues, in meetings with 
visitors to the Committee,541 and in preparation for its public hearings.

540. Judicial Branch Committee Minutes, Mar. 22, 1982.
541. The Committee heard informally form Dr. Mary Berry, Professor of History at Howard Univer

sity, and from Patrick McGuigan, an official of the Free Press Foundation. Judicial Branch Committee 
Minutes, Mar. 29 and Apr. 7, 1982.

542. Transcript, supra note 1, Mar. 13, 1982, at 133.
543. Transcript, supra note 1, Apr. 10. 1982, at 65.
544. Judicial Branch Committee, Summary of Week’s Activities, Public Hearings, Apr. 12 and 14, 

1982, at 2.
545. Id.
546. Transcript, supra note 1, Apr. 17, 1982, at 33.
547. The hearings ended on April 14, 1982. and the article submitted by the Committee is dated 

April 19, 1982.
548. Judicial Branch Committee, Proposed Article (Apr. 19, 1982), § 1.
549. Id. § 3.10.

The hearings presented a special problem. Although Chief Judge H. Carl 
Moultrie I of the superior court was invited at an early date in the convention 
to meet informally with the Committee542 and was invited to testify at the 
hearings, neither he nor any other District of Columbia judge participated in 
the work of the convention. Similarly, the D.C. Bar, the organization to which 
all lawyers in the District are required to belong, did not testify or otherwise 
participate. Two days before the three-day hearing was scheduled to begin, 
the chair of the Committee issued an “appeal to all of the delegates to assist us 
in trying to get witnesses [because] I'm not sure we are going to have anybody 
at our public hearing.”543

The hearings took place, although the duration was shortened to two ses
sions. Fourteen witnesses testified, but of these, eight were delegates, citizens, 
and the convention’s research assistant.544 The witnesses associated with con
stituency groups were the counsel of the D.C. Republican Party, a member of 
the Democratic State Committee, two members of the Board of the Washing
ton Bar Association (the District’s minority bar association), and an official of 
the National Lawyers Guild.545 The chair summarized the testimony in the 
aggregate, reporting to the convention that “eleven witnesses] favored com
plete appointment of judges by the Governor from a list provided to the Gov
ernor by a judicial nominating commission .... Ninety percent supported 
tenure of 10 or 15 years .... Many favored the present system as is ... . 
The majority favored a two-tier system with a supreme court and a superior 
court.”546

In the five days547 following the hearings, the Committee drafted its pro
posed article. The major issues were decided along the lines recommended by 
a majority of the witnesses. The draft article provided for a two-tier system of 
courts and any inferior courts established by the legislature.548 The judges of 
the major courts would be nominated by the Governor from a list of three 
names submitted by a nominating commission, and confirmed by the legisla
ture.549 The nominating commission was to be composed of five members 
elected by the public, two appointed by the Governor, one appointed by the 
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bar, and one appointed by the legislature.550

550. Id. § 3.14.
551. See infra text accompanying notes 804-31.
552. Transcript, supra note 1. Mar. 6, 1982, at 63.
553. Id. at 64.
554. Id. at 64-65.
555. Transcript, supra note 1, Mar. 13, 1982, at 75.
556. Transcript, supra note 1, Mar. 6, 1982, at 65.
557. Id. at 66.
558. Transcript, supra note 1, Mar. 13, 1982, at 74.
559. Transcript, supra note 1, Mar. 27, 1982, at 31.
560. The list of witnesses was compiled by Dr. Bobby Austin, the convention's research coordinator.

As the Committee’s draft was circulated among delegates, it became clear 
that some of them were dissatisfied with what appeared to them to be insuffi
cient popular control over the judiciary, and although they accepted the frame
work of appointed judges, they began to prepare a number of proposals to give 
the citizenry a greater influence over the courts.551

D. THE COMMITTEE ON THE EXECUTIVE BRANCH

The Committee on the Executive Branch used its first meetings to plan its 
work. For purposes of study, it divided the executive branch provisions of all 
fifty state constitutions among the members of the Committee.552 It sent letters 
to state governors, particularly of the East Coast states, asking them for “their 
best judgment and their best thinking ... [as to] what has been most profita
ble, most efficient, and most beneficial from their perception of having an ef
fective and good government.”553 The Committee also asked any of these 
governors who happened to be in the District during the convention to visit 
with the Committee,554 and it planned to tape such meetings for Committee 
members who could not attend.555 The Committee also decided to seek the 
participation of both governors and scholars in its formal public hearings.556 
To increase efficiency, the Committee determined that the information that 
was gathered would be collected in a standard format: “We’ve done an out
line,” the Committee’s chair told the convention, “so that as you do the states, 
as each person is assigned, there’s very specific nuggets of information and so it 
can be done on a chart basis . . . ,”557 Finally, this Committee, alone among 
the ten substantive committees, accepted the standing offer of help that had 
been tendered at the Georgetown seminar by the Washington office of Sidley 
and Austin, a large national law firm.558

In the second phase of its work, the Committee discussed general concepts. 
Like the Judiciary Committee, it determined that it would not begin a draft or 
make any decisions until after it held public hearings.559

The Committee’s hearing—the first to be held by the Convention—was 
somewhat disappointing. No state governors had met with the Committee in
formally, and none testified at the hearing. Mayor Marion Barry was the first 
witness, and he was followed by the Chief of Police, several other D.C. offi
cials, the chair of the D.C. Republican Party, and four junior high school stu
dents and their teacher.560 The Chief of Police testified that “the executive 
should be strong . . . and that the Chief of Police should be appointed by the 
Governor and that the staff should be elected at the local subdivisions by the 
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people.”561 The Superintendent of Schools testified that when the Superinten
dent is selected by an elected School Board “you get advocates for education,” 
and that she had not experienced that when she worked for the State of Mary
land where the members are appointed by the Governor.562

561. Transcript, supra note 1, Apr. 10, 1982, at 61-62 (Report of Committee Chair Barbara Lett 
Simmons).

562. Id. at 62-63.
563 Report of the Executive Branch Committee (undated), at 3-4.
564. Id. at 4.
565. Executive Branch Committee Proposal, SC1-3A-0003, Apr. 24, 1982, §§ I-1II.
566. Id. §§ II. Ill.
567. Id. § VIII.
568. Report of the Executive Branch Committee (undated), at 3.
569. Executive Branch Committee Proposal, SC1-3A-OOO3, Apr. 24. 1982, § IV.
570. Transcript, supra note 1, Mar. 13, 1982, at 158.
571. Committee on Suffrage Proposals, SC1-10A-0009, Apr. 28. 1982 (Suffrage); SC1-10-0008, Apr. 

28, 1982 (Apportionment); SCI-10A-0005, Apr. 28, 1982 (Initiative and Referendum); SC1-10A-0007, 
Apr. 28, 1982 (Recall); SC1-10A-0006. Apr. 28, 1982 (Constitutional Amendments and Revisions).

572. Committee on Suffrage Proposal, SCI- 10A-0009, Apr. 28, 1982, § 1(D).

The principal policy debate in the Executive Branch Committee involved 
whether to adopt the standard model of a Governor who would have the 
power to appoint the heads of the executive departments, or whether those 
chief operating officers should be directly elected by the people in an effort to 
make them more accountable to the constituents that they would serve.563 The 
witnesses at the hearing, and particularly the Mayor, favored a strong Gover
nor, which would require giving him or her the power to appoint and remove 
lesser officials.564 Eventually the Committee resolved this issue by adopting the 
traditional model.565

The Committee’s proposal to the convention also provided for three other 
elected officers, a Lieutenant Governor, a Secretary of State, and an Attorney 
General.566 It limited the number of executive departments to twenty.567 De
spite some disagreement within the Committee,568 the principal executive of
ficers were given terms of four rather than two years.569

E. THE COMMITTEE ON SUFFRAGE

The Committee on Suffrage was required to deal with much more than en
franchising the population; it had jurisdiction not only over suffrage but also 
over apportionment, the initiative, referenda, recall, and constitutional amend
ment and periodic revision. It divided up the tasks of research and drafting on 
these subjects among four subcommittees,570 and it subsequently produced 
proposals on each of these topics.571

In general, the work of this Committee raised the questions of who com
prised the citizenry and how much the drafters of the constitution wanted that 
citizenry to be able to govern their affairs directly, as opposed to through 
elected representatives. With respect to both questions, the Committee’s popu
list bent led it to consider seriously, and in several instances to adopt, innova
tive concepts, but it stopped short of endorsing the most unusual ideas that it 
analyzed. For example, the Committee guaranteed convicted felons the right 
to vote, without requiring them to petition for restoration of their civil rights, 
but it barred them from voting while actually incarcerated.572 It permitted, but 
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did not require, the legislature to authorize residents to register on the very 
date of an election.573 It rejected, however, proposals to permit resident aliens 
to vote,574 to permit public high school graduates to vote regardless of their 
age,575 and to impose criminal penalties on those who did not vote.576 The 
Committee also permitted only a three percent deviation from the average in 
the populations of legislative districts.577 The tension between innovation and 
conformity to precedent was recognized by the Committee itself, which de
bated the strategic choice between “creativity in drafting the articles versus a 
more moderate approach that may have more appeal to the electors and the 
Congress.”578

573. Id. § 1(E).
574. Report of the Committee on Suffrage, Apr. 27, 1982.
575. Delegate Proposal 1-0006 (Apr. 16, 1982).
576. Delegate Proposal 1-0008 (Apr. 18, 1982).
577. Committee on Suffrage Proposal, SC1-10A-0008, Apr. 28, 1982, § 2.
578. Committee on Suffrage Minutes, Mar. 16, 1982.
579. See Transcript, supra note 1, May 6, 1982, at 68.
580. Report of the Committee on Suffrage on Initiative and Referendum (undated).
581. Id.
582. Id.
583. Committee on Suffrage Proposal, SC1-10A-0005, Apr. 28, 1982, § 2(f)-

It was inconceivable that a convention called by use of the initiative would 
not draft constitutional provisions to guarantee that residents of the new state 
would be able to use this device and its companion measures, referendum and 
recall, and the Committee followed the predictable course. One of the Com
mittee members, Charles Mason, was familiar with the initiative and referen
dum procedures of the Commonwealth of Massachusetts, his native state, and 
those procedures became the model for the Committee’s work,579 although 
other states’ provisions were also studied and. in some instances, used.580

The major division within the Committee on the subject of initiative and 
referendum concerned what, if any, requirement should be imposed on spon
sors of such measures to obtain petition signatures throughout the state, rather 
than in only one or two areas. Geographical distribution requirements make it 
difficult for one region of a state, reflecting a parochial interest, to force a state
wide vote on an initiative or referendum. Given the small size of the state 
being created, it may seem surprising that this was an issue in the Committee. 
It was argued forcefully, however, that neighborhoods of Washington, like 
parts of states, might indeed have parochial interests, and that District law 
already included a distribution requirement that a percentage test be met in 
five of the eight wards.581 Some Committee members even favored requiring 
that some (perhaps reduced) burden of signature gathering be met in every 
legislative district.582 Ultimately, the Committee recommended a percentage 
requirement applicable to two-thirds of the state legislative districts.583

The direct and personal experience of delegates influenced the Committee 
on Suffrage not only by making initiative provisions inevitable, but also by 
restricting the adoption of amendments to laws passed by initiative. Delegates 
felt the pressure of the ninety-day deadline and the $150,000 appropriation, 
and were keenly aware that these limitations had come about as a result of 
Council amendment of the statehood initiative. In reaction to what seemed to 
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most delegates a political interference with the expressed will of the electorate, 
the Committee proposed that the state legislature be barred from repealing 
initiatives, and that amendment of initiatives could be accomplished only by a 
three-fourths vote of the legislature.584

584. Id. § 4(f)-
585. Transcript, supra note 1. Mar. 6, 1982, at 69; Transcript, supra note 1. Mar. 13, 1982, at 79-80; 

Transcript, supra note 1, Mar. 20, 1982, at 84.
586. As early as March 20, word spread that the Committee was considering the question of the 

number of houses in the legislature, and a delegate took the floor to request assurances that the Com
mittee would not close the issue quickly. Transcript, supra note 1. Mar. 20. 1982, at 85.

587. See Linde & Frohmayer, Prescription for the Citizen Legislature: Cutting the Gordian Knot. 56 
Or. L. Rev. 1, 1-11 (1977). Members of Congress are also full-time legislators.

588. Id.
Id.

590. See Committee on the Legislative Branch Minutes, Mar. 15, 1982. One delegate suggested in 
the Committee that a one-house legislature would prompt Congress to think of the potential new state 
as a city, and to reject its statehood application. Id.

591. Id.

F. THE COMMITTEE ON THE LEGISLATIVE BRANCH

Like most of the substantive committees, the Committee on the Legislative 
Branch spent several weeks studying relevant provisions of state constitutions 
and meeting informally with knowledgeable persons from the Greater Wash
ington area.585 It was clear from the beginning of the Committee’s work that 
the two issues that would spark the greatest interest were the questions of the 
size of the legislature and whether it would have one house (as in Nebraska) or 
two (as in the forty-nine other states).586

Both of these questions related to the more general underlying issue of pro
fessionalism. In most states, the legislature consists primarily of part-time citi
zen lawmakers, who spend most of their work year at other tasks and 
occupations.587 In California, New York, Illinois, Michigan, and the District of 
Columbia itself, professional politicians, whose primary work tasks are law- 
making and constituent service, make up the legislature.588 Because full-time, 
year-round legislators must be paid a far larger salary and provided with more 
substantial staff than part-time members, a decision to have a large number of 
legislators would make the system more costly, and thus make it more difficult 
to adopt the full-time model. Moreover, a decision to have a bicameral legisla
ture would, for the same reason, push the convention in the direction of a part- 
time legislature. Arguments could be made in favor of either the citizen-legis
lator, who might be more closely in tune with constituents’ interests or less 
likely to set himself or herself apart as a member of a remote elite, or the 
professional, who might be better able to engage in such ongoing tasks as over
seeing executive branch agencies, drafting bills with precision, and studying 
problems of public policy with deliberation and care.589

Other arguments also influenced the Committee’s consideration of the ques
tion of bicameralism. The historical precedent for a two-house legislature in 
most of the states was cited in favor of that model,590 as was the desirability of 
having two houses to check errors that each would make if it acted on its 
own.591

Eventually the Committee settled on a unicameral legislative body called 
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the Senate,592 although the issue was destined to provoke one of the hottest 
floor fights of the convention.593 The reasons given by the Committee for its 
decision were the fact that the District already had a one-house legislature 
which was familiar to its residents, the desirability of pinpointing in a single 
body responsibility for passing or failing to pass legislation, and the lower cost 
of not having to duplicate either advocacy or enactment of bills.594 To provide 
a check on errors, the Committee’s proposal did require most legislation to be 
passed by the legislature twice, in identical form, at least two weeks apart.595

592. Committee on the Legislative Branch Proposal, SC1-2A-0017, May 1, 1982, § 1.
593. See infra text accompanying notes 859-85.
594. Report of the Committee on the Legislative Branch, Apr. 29, 1982, at 14.
595. Committee on the Legislative Branch Proposal, SC1-2A-OO17, May 1, 1982, § 16.
596. Id. § 2.
597. Minority Report of Delegates Feely, Jones, and Warren (May 3, 1982) (33 members); Minority 

Report of Delegate Love (undated) (48 members).
598. See infra notes 859-85.
599. Committee on the Legislative Branch Proposal, SC1-2A-0017, May 1, 1982.
600. Committee on Economic Development Minutes, Feb. 25, 1982.

With respect to the size of the Senate, the Committee recommended a body 
of twenty-four members.596 This represented nearly a 100% increase from the 
size of the thirteen-member Council of the District of Columbia, but the Com
mittee’s minority, which was disappointed by the prospect of an elite, full-time 
legislature, would have preferred a still larger body. Two minority reports, rep
resenting the views of four of the Committee’s nine members, dissented from 
the Committee’s recommendation on this point; the two reports proposed that 
the legislature be comprised of thirty-three and forty-eight members.597 This 
issue, too, would become a major source of contention on the floor.598

The other recommendations of the Committee on the Legislature were more 
routine. It proposed relatively conventional provisions governing qualifica
tions and disqualifications for legislative office, a four-year term for legislators, 
annual sessions of undetermined length, an “anti-rider” ban against bills deal
ing with more than one subject, a gubernatorial veto with a procedure for 
overriding it, and procedures for the impeachment and removal of executive 
branch officers.599

G. THE COMMITTEE ON ECONOMIC DEVELOPMENT

A state constitution does not need to have provisions on economic develop
ment; it would be legally sufficient for a constitution to establish a structure of 
government and leave all matters of economic regulation to the state legisla
ture. But many of the delegates to the District’s Statehood Constitutional Con
vention believed strongly that at least the general direction of the state’s 
economic policy should be spelled out in the constitution. Further, given the 
composition of the convention as a whole and the fact that economic activists 
from the various wards were likely to seek their ward’s seat on this Committee, 
it was not surprising that the Committee’s work would cover many aspects of 
economic regulation, or that the product would have a leftward bent.

The Committee moved quickly to manage a large potential agenda. In its 
first week, it established three subcommittees: Business, Industry and Labor; 
Utilities, Transportation and Energy; and Resources and Land Use.600 The 
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Committee lined up volunteers from local organizations of activists to review 
the proposals it would develop. In the area of conservation, a consultant came 
from the Energy Conservation Coalition; in public utilities, consultants came 
from the Environmental Action Foundation, from Citizens for Constitutional 
Concerns, and from the National Public Power Institute; in energy, a consult
ant came from the Institute for Local Self-Reliance; and in business matters, 
from the Center for Community Change.601

601. Committee on Economic Development Minutes, Mar. 2, 1982.
602. Transcript, supra note 1, Mar. 27, 1982, at 27-28.
603. Committee on Economic Development Minutes, Mar. 2, 1982.
604. Committee on Economic Development Minutes, Mar. 9, 1982.
605. Committee on Economic Development Proposals, SC1-9A-0010 and SC1-9A-0011, Apr. 29, 

1982.
606. Id. SC-9A-0011, Apr. 29, 1982, §3.
607. Report of the Committee on Economic Development, Apr. 30, 1982.

Within the Committee, a division developed between those who wanted to 
present to the convention proposals for “some innovative . . . and very contro
versial things”602 and those who preferred as conventional an approach as pos
sible, leaving political controversy to the state legislature after statehood had 
been achieved. The Committee itself acknowledged that “the extent of detail 
depends a great deal on our expectations about congressional acceptance of 
statehood. If we believe Congress will accept, then write a bland document. If 
we expect they will automatically reject, then write a detailed constitution with 
the aim of influencing future legislation concerning the District.”603

The combination of significant political disagreement and insufficient re
sources occasionally caused tempers to flare. The Committee’s minutes of 
March 9, 1982, for example, reflect that “too much irritated discussion ensued 
concerning the staffs capabilities . . . the clerical staff on loan from the city 
government, the responsibilities of the Convention President and the Execu
tive Committee .... [The] Committee adjourned at 8:42 p.m. and stamped 
out.”604

The Committee eventually reported six separate draft articles for the con
vention’s consideration. Several of them reflected the efforts of the innovators 
to go beyond what other states had done in their constitutions. The articles on 
land use and the environment were relatively traditional. They permitted tak
ings of property by eminent domain if just compensation was paid; required 
the Governor to propose, and the legislature to adopt, a comprehensive land 
use plan every ten years; and authorized the state to acquire interests in real 
property to control future growth and development, to prevent pollution, and 
to preserve and develop open space.605 The most innovative provision of these 
articles was a section declaring that “each person has the right to a clean and 
healthful environment [which he] may enforce . . . against any party, public or 
private, through appropriate legal proceedings, subject to reasonable limita
tions and regulation as provided by law.”606 The Committee stated that this 
provision “does not attach constitutional implications to littering,”607 but it did 
not attempt to draw more precise lines to define which activities could result in 
lawsuits in the absence of limiting legislation.

Similarly, the draft articles on banking and corporations and on water re
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sources were unlikely to raise eyebrows. The articles on banking and corpora
tions directed the legislature to establish a state banking commission to 
regulate state-chartered financial institutions and a depositors’ insurance 
fund.608 It also authorized the state to charter corporations and to regulate 
business entities of various kinds.609 The article on water resources directed the 
state to control the use of its water and marine resources for the benefit of its 
people.610

608. Committee on Economic Development Proposal, SC1-9A-0014, Apr. 29, 1982, §§ 1, 2.
609. Id. § 4.
610. Committee on Economic Development Proposal, SC1-9A-OO15, Apr. 29, 1982, § 1.
611. Id. SC1-9A-0014. Apr. 29, 1982, § 3.
612. See Report of the Committee on Economic Development, Apr. 30, 1982.
613. Committee on Economic Development Proposal, SC1-9A-0012, Apr. 29, 1982, § 2(a).
614. Report of the Committee on Economic Development, Apr. 30, 1982.

The least traditional feature of these articles was a section directing the leg
islature to establish a State Economic Development Bank, the “primary re
sponsibility” of which would be to “provide loans to those individuals [and 
businesses] that are unable to obtain loans from any private bank [or other 
commercial lender] within the state.”611 The purpose of this provision was to 
provide credit to high-risk borrowers, but since, by definition, lending to these 
borrowers was an economically unsound market decision, the provision could 
be viewed as a direction to the legislature to commit the state to probable 
losses in its dealings with them. How large a projected loss the framers desired 
the state to incur was not discussed by the Committee in its report.612

The most unusual proposals of the Economic Development Committee were 
contained in its draft articles on utilities and labor. A proposed clause pro
vided that utility rates “shall not be so excessive for the service rendered as to 
take rate-payer’s [sic] property.”613 The idea, the Committee explained, was to 
give consumers a “property right” in “cost efficient utility service”.614 The use 
of the word “right” and the concept of a “taking” embodied in the constitu
tional provision implied that consumers could go to court to challenge exces
sive rates on the ground that they were confiscatory. How the clause was 
intended to apply in actual practice was left unexplained. Any utility charge is 
a fee for service rendered and its payment “takes” some property (money) 
from the purchaser. The drafters could not have meant that utility services 
were to be provided for free. At the same time, although their report spoke of 
“cost efficient” service, the drafters did not stop at requiring the state to regu
late utilities in the interest of insisting on efficiency, or even at giving consum
ers a private right of action to backstop the official state organs that would be 
charged with this responsibility. The use of the takings idea was a novel addi
tion to a constitution, and the Committee did not explain why it had chosen 
that particular concept.

With respect to labor relations, the draft article guaranteed workers the right 
to organize and bargain collectively, and assured them the right to strike. On 
the volatile issue of strikes by public employees, the Committee negotiated a 
hard fought compromise between members who preferred an unlimited right 
to strike and those who would have preferred to leave such a controversial 
issue to the legislature on the ground that it could make congressional ap



958 The Georgetown Law Journal [Vol. 72:819

proval of statehood much more problematic. Public employees were given the 
right to strike, subject to “narrowly drawn” regulation that “serves a compel
ling governmental interest” when “no alternative form of regulation is possi
ble.”615 Although the compromise was accepted by the Committee because the 
qualified right to strike was “more politically acceptable than language making 
that right absolute,”616 delegates on both sides of the issue remained dissatis
fied and the clause was destined to provoke one of the major floor fights of the 
Convention.617

615. Committee on Economic Development Proposal, SC1-9A-OOI3, Apr. 29, 1982, § 1.
616. Report of the Committee on Economic Development, Apr. 30, 1982.
617. See infra notes 927-36 and accompanying text.
618. Committee on Finance and Taxation Minutes, Mar. 8, 1982.
619. Report of the Committee on Finance and Taxation (undated).
620. Id.
621. Id. The Committee rejected a balanced budget requirement by a vote of six to two. Committee 

on Finance and Taxation Minutes, Apr. 5, 1982.
622. Report of the Committee on Finance and Taxation (undated).
623. Committee on Finance and Taxation Proposal, SC1-5A-0004, May 7, 1982. This provision sur

vived and became article VII. section 3 of the constitution.
624. Report of the Committee on Finance and Taxation (undated).

H. THE COMMITTEE ON FINANCE AND TAXATION

In its early meetings, the Committee on Finance and Taxation assigned each 
of its members to study five or six state constitutions to help the Committee 
decide which issues it should consider.618 After a period of study, it became 
clear that the controversial issues would be those involving deficit spending 
and borrowing authority. The Committee would have to decide whether the 
constitution would deal with the issues of requiring a balanced budget and 
whether to impose substantive or procedural limitations on indebtedness.

The most significant ideological contest in the Committee concerned the bal
anced budget issue. Some members of the Committee found a constitutional 
requirement for a balanced budget attractive in view of “sound fiscal manage
ment” and the negative effect of unbalanced budgets on bond ratings.619 The 
Committee was fully aware that as the convention was meeting, the District 
was unable to get any bond rating at all because it had a large current defi
cit.620 On the other hand, other members of the Committee believed that a 
balanced budget requirement would “not allow the flexibility needed in times 
of economic crises,” and at least some members of the Committee argued that 
a balanced budget requirement would “prevent redistribution of wealth.”621 
The Committee’s attempted solution was to propose that the Governor submit 
a balanced budget for each fiscal period, but to permit the legislature to au
thorize deficit spending with a recapture of the deficit in the succeeding fiscal 
period.622 Through what may have been a drafting error, however, the actual 
text of the proposal forwarded to the convention did not mention either the 
escape clause for deficit spending or the recapture provision; it merely required 
the legislature to adopt a “balanced budget for the state.”623

The Committee further considered the issue of debt. It considered establish
ing a debt ceiling in the constitution itself, but rejected this approach in light of 
the impossibility of projecting future needs,624 the fact that the bond market 



1984] D.C. Constitutional Convention 959

would itself cap the state’s borrowing capacity,625 and the recognition that debt 
limits in other jurisdictions were often evaded through legislative creation of 
special revenue districts.626 The Committee then turned to procedural mecha
nisms, rather than substantive limits, for limiting public indebtedness. It con
sidered requiring referenda to approve the issuance of debt, either in all cases 
or in instances in which the legislature had approved a capital project with less 
than a specified supermajority.627 The requirement of a referendum in all cases 
of debt was rejected because of the experience of some states that were unable 
to build essential public works or even keep schools open when procedural 
snarls occurred. The latter, more limited requirement was rejected because of 
antipathy to specially empowering a minority of the legislature to block legis
lation.628 Ultimately, the Committee decided to authorize the legislature to en
gage in debt financing as it wished, subject to the public’s right to reverse the 
decision through a referendum launched by petition, and to a requirement that 
debt service never account for more than fourteen percent of the revenue in 
any fiscal period.629

625. Id.
626. Committee on Finance and Taxation Minutes, Mar. 13, 1982.
627. Report of the Committee on Finance and Taxation (undated).
628. Id.
629. Committee on Finance and Taxation Proposal, SCI-5A-0004, May 7, 1982.
630. Report of the Committee on Finance and Taxation (undated).
631. Id.
632. See Committee on Finance and Taxation Proposal, SCI-5A-0004, May 7, 1982.
633. Id.
634. Committee on Education Minutes, Feb. 25, 1982, at 3.
635. See Committee on Education Minutes, Mar. 2 and 4, 1982.

The Committee took an unusual position with respect to exemptions from 
real estate taxes. Most states exempt from property tax all land held by non
profit institutions that are exempt from federal taxation, at least to the extent 
that such land is used for the public purpose for which the federal tax exemp
tion is granted.630 The Committee found, however, that almost fifty percent of 
the land of the District of Columbia was held by governments or by nonprofit 
institutions such as universities, churches, and research centers.631 As a means 
of increasing the revenue of the new state, it wrote into its draft a provision 
prohibiting the legislature from granting real estate tax exemptions to educa
tional or charitable organizations.632 Concomitantly, it proposed to bar the 
legislature from making any payments, such as grants, to any educational insti
tution (including a college) controlled by a religious organization.633

I. THE COMMITTEE ON EDUCATION

The Committee on Education determined, at its first meeting, to focus ini
tially on “educational concepts”; for example, as one delegate put it, “the use 
of computers and a big emphasis on educational finances. Also the broadness 
of education.”634 After some division of state constitutions for purposes of re
search and some meetings with experts,635 the Committee decided to focus its 
efforts on the provision of public education, equal educational opportunity, 
authority for school administration, school finance, aid to church-operated 
schools, higher education, and special features of the D.C. educational 
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program.636

636. Committee on Education Minutes, Mar. 9, 1982, at 3.
637. Committee on Education Minutes, Mar. 23 and 30, and Apr. 6, 1982.
638. Committee on Education Proposal, SCI-7A-0018, May 12, 1982, § 2(A).
639. D.C. Code Ann. § 31-401 (1981).
640. Committee on Education Minutes, Mar. 23, 1982, at 4.
641. Committee on Education Proposal, SCI-7A-0018, May 12, 1982, § 2(B).
642. Id.
643. Report of the Committee on Education, May 17. 1982.
644. John Lockridge, a member of District of Columbia Board of Education, was married to Mil

dred J. Lockridge, Chair of the Committee on Education.
645. See Appendix A (listing delegates with Advisory Neighborhood Commission experience).

The key policy decisions of the Committee were reached at the end of its 
first month of operation.637 The first of these was to make school attendance 
compulsory up to the age of eighteen (or high school graduation, if that oc
curred earlier),638 as opposed to the age of sixteen, the age required by the law 
of the District at the time.639 This decision was made despite one member’s 
warning against decisions that could “create practical impossibilities or 
expenditures.”640

The second key decision was to continue to have an elected school board, 
with eight members elected, each from one of eight separate districts.641 The 
Committee did add a ninth board member—a student elected by the public 
senior high school student population.642 In its report, the Committee stated 
that the “reason for keeping the eight electoral districts [despite the fact that 
the advent of statehood would bring an end to the District’s eight political 
wards] was also based on maintaining a system with which the voters were 
familiar.”643 If maintaining the political support of the eight incumbent School 
Board members (including the husband of the chair of the Committee on Edu
cation)644 was also a motive, it was not mentioned by the Committee.

J. THE COMMITTEE ON LOCAL GOVERNMENT, INTERGOVERNMENTAL 
RELATIONS, AND TRANSITION (CLGIRT)

Most state constitutions require provisions dealing with local governmental 
authority, because much state authority is delegated to the numerous counties, 
cities, towns, and other subdivisions. The District’s compact size and density 
of population may have made it less necessary to provide for local governmen
tal units within the state that was being created, but many delegates thought 
that their neighborhoods or political wards should have some separate political 
authority. Several of the delegates had also had positive personal experience 
with neighborhood organization as members of Advisory Neighborhood Com
missions.645 Delegates who had special interests in local government or com
munity authority tended to seek positions on the CLGIRT, which seriously 
explored the possibilities for some form of neighborhood self-rule. The Com
mittee began its work by agreeing on certain basic principles: Maximizing citi
zen participation in government, strengthening the “power and authority of 
local units in the areas of public policy and planning,” and “insuring greater 
accountability of elected officials in regard to neighborhood service delivery as 
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well as the equalization of services and resources.”646 After study and a series 
of briefings by experts,647 the Committee decided to give the new state eight 
counties,648 and a week later, it circulated to the delegates and to the public an 
elaborate proposal for a system of local governments.649

646. Report on Local Government of the Committee on Local Government, Intergovernmental Re
lations and Transition (hereinafter referred to as CLGIRT) (undated).

647. See Memorandum to Executive Committee and all delegates from Marie Nahikian, Mar. 4, 
1982.

648. Transcript, supra note 1, Apr. 3, 1982, at 85.
649. Transcript, supra note 1, Apr. 10, 1983, at 76.
650. CLGIRT, Committee Draft on Local Government, Apr. 8, 1982, §§1,5, in Memorandum to 

Delegates from Marie Nahikian, CLGIRT Chair. Apr. 10. 1982.
651. Id. §§ 1, 6. 7.
652. Report of the CLGIRT (undated).
653. CLGIRT Proposal. SC1-6A-0019, May 14, 1982, § 1.
654. Id. at § 2.
655. CLGIRT Proposal, un-numbered, debated, amended, and approved as amended by the con

vention on May 21, 1982.

Under this proposal, the state would have been divided into eight wards, 
each of which would have had three or four Neighborhood Districts; each such 
District would have been congruent with a state legislative district. Each 
Neighborhood District would, in turn, have been divided into four or five 
Neighborhood Council Districts. Each Neighborhood District would have 
had a Neighborhood Council consisting of one elected member from each of 
the Neighborhood Council Districts and the state legislator representing the 
Neighborhood District. The Neighborhood Councils would have been em
powered to advise the state government on all matters of public policy affect
ing their Districts and would have been authorized to expend public funds for 
public purposes.650

In addition, each of the eight wards would have had Ward Councils, com
posed of all of the members of Neighborhood Councils within the ward. 
These Ward Councils would have been given the authority, under the constitu
tion, to negotiate with all government agencies regarding the delivery of state 
services within the ward, and to “oversee” the delivery of services and the 
implementation of policies affecting the ward. The state, in turn, would have 
been bound to negotiate in good faith with the Ward Councils.651

A few weeks later, however, the Committee decided that it was not wise to 
recommend so detailed a structure,652 and instead recommended to the con
vention a draft article that permitted local areas to petition the state govern
ment for a charter, under which they could exercise such local authority as the 
legislature might by law provide.653 The legislature was directed to pass en
abling legislation to implement the chartering process within two years of the 
convening of the first state legislature, and such chartering legislation (but not 
the granting of charters themselves) was required to be brought before the vot
ers in a referendum. If the chartering law was defeated, a revised law was 
required to be passed and submitted for voter approval every other year for 
sixteen years unless it was approved.654

In addition to its pathbreaking work in developing a conception for local 
governmental power in an urban state, the Committee prepared for the con
vention more routine proposals for defining the boundaries of the new state655 
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and for governance of the new state during the period before its first governor 
and legislature were installed.656

656. CLGIRT Proposal, un-numbered, debated, amended, and approved as amended by the con
vention on May 21, 1982.

657. Committee on Health, Housing and Human Services Minutes (hereinafter referred to as 
CHHHS Minutes). Mar. 4, 1982.

658. Report of Delegate Maurice Jackson, appended to the Report of the CHHHS, May 12, 1982.
659. See CHHHS Minutes, Mar. 18 and 23, 1982 (reporting testimony of expert witnesses Patricia 

Harris, James Buford, Dr. Arthur Hoyte, and Barbara Sable).
660. CHHHS Minutes, Mar. 18, 1982.
661. See CHHHS Minutes, Mar. 25 and 30, and April 1. 6, 8, 15, and 20, 1982.
662. CHHHS Minutes, Apr. 22, 1982 (although record indicates the suggestions were by a Delegate 

"Harrison,” the likelihood is that the record should have indicated Delegate “Harris,” because no Dele
gate “Harrison” existed).

663. See CHHHS Minutes, May 18, 1982: “The proposal already adopted on April 22, 1982 along 
with attachments and acknowledgments was accepted by the Committee in its entirety." The conven
tion’s records reflect the Committee’s discharge of its draft article on April 24, 1982. See the secretary’s 
notation on CHHHS proposal, SCI-8A-0020, May 21, 1982.

664. CHHHS Proposal, SCI-8A-OO2O, May 21, 1982, § 8.1.
665. Id. §§ 8.2, 8.3.

K. THE COMMITTEE ON HEALTH, HOUSING AND HUMAN SERVICES (CHHHS)

The Committee on Health, Housing and Human Services approached its 
task even more ambitiously than the other committees, studying the constitu
tions not only of several other states, but also of Canada, the Scandinavian 
countries, African nations, and Eastern European countries.657 The Commu
nist delegate, Maurice Jackson, had visited many of the socialist countries and 
he was assigned to report on the health and welfare provisions of the constitu
tions of the U.S.S.R., Poland, East Germany, Bulgaria, Czechoslovakia, and 
Cuba.658 Like other committees, the CHHHS also met with experts and local 
officials.659 After three weeks, the Committee was able to identify the central 
strategic question that it would have to address: Whether to guarantee health 
and welfare benefits in the constitution itself, thereby entitling residents to sue 
to obtain benefits not authorized by the legislature, or merely to permit the 
legislature to enact health and welfare legislation.660

Nearly the entire life of the Committee was devoted to the study of other 
constitutions, meetings with experts, and preparation for public hearings.661 It 
was not until the Committee’s second-to-last meeting that it began to look at 
draft textual language, in the form of ten proposed provisions suggested by 
Committee member Janette Harris.662 Delegate Harris’ draft was apparently 
approved in principle at this meeting and approved formally, with minor 
amendments, at the Committee’s last session.663

In its proposal, the Committee resolved the conflict between granting rights 
directly to the people and authorizing the legislature, in its discretion, to grant 
those rights, by doing some of each. It mandated that the state “shall provide 
for the protection and promotion of public health and guarantee assistance to 
its residents unable to maintain standards of living compatible with decency 
and good health care.”664 It said that each person “has the right” to a clean 
and healthful environment and that the state shall provide treatment, care, 
education, and training for the mentally ill.665 But with respect to unemploy
ment compensation, worker’s compensation, day care, prisons, and low-in
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come housing, the CHHHS recommended only that the State “have the power 
to provide” these services.666 The Committee’s report did not explain the basis 
on which it decided to distinguish between entitlements and authorizations.667 
On the contrary, explaining its use of the phrase “shall have the power to” in 
connection with public housing, the Committee “noted that most state consti
tutions which included a section on Housing did use the stronger language 
(shall).”668

666. Id. §§ 8.6. 8.7, 8.8, 8.10.
667. See Report of the CHHHS, May 21, 1982.
668. Id.
669. Committee on Preamble and the Bill of Rights Minutes. Mar. 1. 1982.
670. See Transcript, supra note 1, Apr. 26. 1982, at 141-70. Rothschild became less active after he 

dissented strongly from the proposed preamble.
671. See Committee on Preamble and the Bill of Rights Minutes, Mar. 3. 6, 8, 10, and 15, 1982. For 

the text of the proposed preamble, see un-numbered proposed preamble. Apr. 19, 1982.
672. Committee on Preamble and the Bill of Rights Minutes, Mar. 29, 1982.
673. Committee on Preamble and the Bill of Rights Minutes, Apr. 5, 1982.
674 Committe on Preamble and the Bill of Rights, “Conceptual Framework for a Proposed Bill of 

Rights for the State Constitution,” Apr. 9, 1982, § 4(a).
675. Id. § 6(e).
676. Id. § 6(g).
677. Id. § 6(b).

L. THE COMMITTEE ON PREAMBLE AND THE BILL OF RIGHTS

At the first meeting of the Committee on Preamble and the Bill of Rights, its 
chair asked for volunteers to work on “word concepts” for these two portions 
of the constitution and to “bring back something in draft form.”669 670 Four vol
unteers, Delegates Jackson, Kameny, Marcus, and Rothschild, became a draft
ing subcommittee, under Marcus as chair, and the first three of these 
delegates6711 became the primary drafters of the constitution’s bill of rights.

The first month of the Committee’s work was devoted to development of a 
relatively uncontroversial draft preamble.671 A month before daily plenary 
meetings were scheduled to begin for the purpose of approving text, the Mar
cus subcommittee presented the full Committee with a list of possible concepts 
that might be covered in a bill of rights, and the Committee began to select 
those concepts to be used.672 The subcommittee had no lawyers among its 
members; a member of the full Committee suggested that the Committee 
needed legal advice, but she was informed that the Convention’s counsel had 
resigned and that the Convention was seeking a new attorney.673

A list of concepts, but no actual text, was approved by the Committee and 
made available to witnesses at the Committee’s public hearing. Some of the 
ideas presented in this paper represented efforts to pin down with greater spec
ificity the content of particular liberties that had long been recognized but were 
always subject to constriction by narrow court interpretations. For example, 
the Committee proposed to prohibit unreasonable searches and seizures and to 
draft “a definition of ‘unreasonable’ ”,674 to guarantee a speedy trial and to 
“define ‘speedy’ ”,675 to ensure fair trials and to “define ‘fair.’ ”676 In a few 
cases, the Committee appeared to narrow existing rights. For example, it pro
posed to limit the freedom of the press by providing that “the press shall be 
required to report all sides of an issue”677 and to restrict freedom of speech by 
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prohibiting “public advocacy promoting the extermination of any group of 
people based on race, religion, national origin, sexual preference, etc.”678

678. Id. § 16.
679. Id. § 21.
680. Id. § 1(e).
681. Id. § 26(d).
682. Id. § 25(f). See infra notes 1045-53 and accompanying text.
683. Committee on Bill of Rights and Preamble Proposal, SCI-1A-0021, May 21, 1982, § 2.
684. Id. § 17.
685. Id. § 18.
686. Id. § 22.
687. Id. § 20.
688. Id.

In several cases, the Committee’s concept paper suggested new rights not 
found in other states’ constitutions. Its nondiscrimination idea, for example, 
proposed to guarantee equal protection of the laws not only to those who 
might be discriminated against on the basis of race or gender, but also such 
factors as “sexual orientation, age, marital status, personal appearance, disabil
ity, family responsibilities, matriculation, political affiliation, source of income 
[or] place of residence or business.”679 It suggested that the “people have at all 
times an unchallenged right to change their form of government in such man
ner as they deemed expedient.”680 It proposed Constitutional abolition of liti
gant-paid court fees.681 And in the seed of what would become the most 
controversial feature of the constitution, it proposed that “[ejvery citizen shall 
have the right to a job.”682

In the draft bill of rights that was eventually presented to the convention, the 
Committee drew back from some of its more ambitious efforts. It did not at
tempt to define the broad terms by which the rights of criminal defendants 
were protected, nor did it try to limit the right to speak or to publish. In fact, 
the draft not only guaranteed freedom of press, speech, and other forms of 
expression, but it included a reporter’s privilege to be free from searches, 
seizures, or compulsory testimony for the purpose of discovering information 
from confidential sources.683 The list of characteristics forming the basis of 
prohibited discrimination was narrowed to “factors such as race, color, creed, 
citizenship, national origin, sex, sexual orientation, poverty or out-of-wedlock 
birth,” though the types of discrimination that were banned were expanded to 
those both “public or private.”684 Individuals were given the “inviolable” right 
“to decide whether to procreate or to bear a child,”685 an elliptical reference to 
abortion. The language regarding the right to change one's form of govern
ment was toned down by deletion of any reference to expedient means.686 Fi
nally, the fist of economic rights was expanded to include not only “a job or an 
income sufficient to meet basic human needs” but also “safe and decent hous
ing, health care and protection, . . . adequate child care, and leisure, recrea
tion and culture.”687 All of these rights were qualified, however, by an 
additional phrase: “within the state’s ability to provide.”688 Because the judg
ment of the state’s ability to provide these benefits would, at least presumably, 
be primarily legislative, the addition of the qualifying phrase appeared to re
duce the clause from a judicially enforceable guarantee to a statement of goals 
for social welfare programs.
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M. THE OPERATING COMMITTEES

While the convention’s ten substantive committees debated concepts for the 
constitution of the new state, the two operating committees—the Committee 
on Rules and Calendar and the Committee on Style and Drafting—met peri
odically to improve the convention’s machinery for consideration of committee 
proposals once they reached the convention floor. Because the convention’s 
rules had been debated at great length and were being polished editorially in 
the Committee on Style and Drafting, the Committee on Rules and Calendar 
concerned itself primarily with the convention’s timetable. The Committee 
noted that by the time the substantial committees reported at the end of April, 
only about thirty days of plenary time would be available for floor debate 
before the ninety-day limit would be reached. It therefore suggested, in mid
March, that the convention plan to meet all afternoon on Mondays, Wednes
days, and Fridays during May and all evening on Tuesdays and Thursdays of 
that month in order to allocate sufficient time for deliberation.689 The Presi
dent of the Convention, however, resisted the proposal for daytime meetings 
during the week, because it seemed unrealistic to expect that delegates, even 
those on the District’s payroll, could obtain paid leave from their regular jobs 
for the better part of a month.690 He proposed, instead, that the convention 
meet from 5:30 to 11 p.m. each weekday night in May.691 The matter came to a 
head in the middle of April when the Committee on Rules and Calendar not 
only restated its proposal, including a noon to 5 p.m. meeting on Saturdays,692 
but noted that it, rather than the president, had responsibility for the conven
tion’s calendar, claiming that its proposal should take precedence over that of 
the president.693 Eventually the competing proposals were put to a vote of the 
convention, which supported the president.694 As it turned out, even the calen
dar that the convention adopted was unrealistic; during plenary deliberations 
on the constitution, a quorum was rarely assembled before about 6:30 p.m. or 
even later, significantly reducing the time available for markup.695

689. Transcript, supra note 1, Mar. 13, 1982, at 159-60, 163.
690. Transcript, supra note 1, Apr. 10, 1982, at 15.
691. Id. at 19.
692. Transcript, supra note 1, Apr. 17, 1982, at 177.
693. Id. at 181.
694. Id. at 205. The president’s proposal had been amended to include Saturday meetings. Id. at 

204.
695. See, e.g.. Transcript, supra note 1, Apr. 27, 1982, at 7 (call to order at 6:56 p.m ); Transcript, 

supra note 1, Apr. 28, at 1 (6:50 p.m.); Transcript, supra note 1, Apr. 29, 1982, at 1 (6:53 p.m.).
696. See supra Chapter 3.

The Committee on Style and Drafting met frequently during March and 
April. During those months it could not proceed with its primary task of edit
ing constitutional text that had been approved on the floor, for none had yet 
been reported by substantive committees, much less by the convention. But 
the Committee had been asked by the president to edit the convention’s rules 
of procedure, which had emerged from the lengthy procedural debate and 
amending process in a somewhat confusing form. That debate696 had sensi
tized the delegates to the relationship between rules of procedure and the bal
ance of power within the convention, so stylistic amendments were debated as 
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vigorously, and at as great a length, in the committee revision process as the 
rules themselves had been on the floor.

The Committee’s consideration was not helped by the repeated difficulties it 
had in obtaining a quorum at its meetings. Delegate Gloria Corn, who chaired 
the Committee, repeatedly called for its absentee members to appear for the 
meetings or to resign their seats.697 They did neither, but the convention even
tually reduced the quorum requirement for operating committees from half of 
their membership to one-third.698 Even so, the Committee was unable to re
port its proposal for a revised edition of the rules until April 24, just forty-eight 
hours before debate began on the text of the Constitution.699

697. See, e.g, Transcript, supra note 1, Mar. 13, 1982, at 106-07; Transcript, supra note 1. Mar. 20, 
1982, at 149; Transcript, supra note 1, Mar. 27, 1982, at 90.

698. Transcript, supra note 1, Mar. 27, 1982, at 110.
699. Transcript, supra note 1, Apr. 24, 1982, at 79.
700. Transcript, supra note 1, Apr. 17, 1982, at 40.
701. Transcript, supra note 1, Apr. 24, 1982, at 136.
702. Transcript, supra note 1, May 8, 1982, at 99.
703. Transcript, supra note 1, Apr. 17, 1982, at 164.
704. Transcript, supra note 1, Apr. 3, 1982, at 89.
705. Id. at 90-91.
706. See, e.g.. Transcript, supra note 1, Mar. 6, 1982, at 27-34; Transcript, supra note 1, Mar. 13, 

1982, at 17; Transcript, supra note 1, Mar. 20, 1982, at 11-13.
707. Transcript, supra note 1. Mar. 27, 1982, at 60 et. seq.

N. PLENARY MEETINGS DURING THE COMMITTEE PHASE

The Saturday afternoon meetings of the convention during March and April 
had three purposes. First, they were an attempt to increase the convention’s 
sense of unity and its public visibility during months in which most of the 
business was being done in small groups. The effort to make the convention 
visible involved inviting leading political figures to speak to the delegates dur
ing these afternoon sessions. The convention was addressed by the Mayor,700 
the President of the Council,701 the District’s Delegate in Congress702 and a 
leading member (Representative John Conyers) of the Congressional Black 
Caucus,703 among others, all of whom gave their endorsement to the effort for 
statehood.

The second function of the plenary meetings was to hear weekly reports 
from the committees. The committees were required to make such reports to 
the convention’s Executive Committee in writing,704 but because they were 
never able to command the clerical resources to have reports typed,705 written 
reports were not prepared. The only way for anyone to learn in a systematic 
manner what was happening in the committees was to observe the weekly hour 
or two of oral reporting.

The most important aspect of the plenary sessions was the convention’s 
housekeeping. For example, the convention used some of its plenary time to 
establish a calendar for debate on the constitutional text, to reduce the quorum 
requirement for its operating committees, and to approve a revised edition of 
its rules. In addition, this time was used to survey the ever-pressing problems 
of resource shortages,706 to coordinate the committees’ hearing schedules,707 
and to recommend to the Council of the District of Columbia that the sched
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uled election for United States Senators and a Representative be moved back a 
year, so that the public vote on ratification of the constitution would not be 
muddied by a simultaneous contest involving personalities.708 None of the 
housekeeping tasks proved easy; like the early conflicts over convention rules, 
decisions even on minor issues were characterized by numerous motions and 
extensive argument about the application of procedural rules of order.709

708. Transcript, supra note 1, Apr. 24, 1982, at 14 el. seq.
709. See, e.g., Transcript, supra note 1, Mar. 13, 1982, at 82-93 (procedural battles over permitting 

one of the committees to interview a Howard University professor at his office rather than at conven
tion headquarters); Transcript, supra note 1, Mar. 20, 1982, at 110-13 (conflict over the procedure for 
closing a debate).

710. See Valentine, Some Delegates Upset by 'Mayoral Politics’ at Statehood Meeting, Wash. Post, 
Mar. 18, 1982, at D.C.5, col. 5. See also Valentine, Sarcastic Newsletter Stirs Debate Among Statehood 
Delegates, Wash. Post, Mar. 21, 1982, at B2, col 2 (reporting that anonymous newsletter delivered to 
delegates’ mailboxes triggered debate whether to restrict mail to delegates); Valentine, Dixon Asks De
lay of Elections Linked to Statehood, Wash. Post, Apr. 15, 1982, at A22, col. 1 (reporting that D C. 
Council Chairman proposed Council legislation to delay congressional elections under the statehood 
initiative).

711. Valentine, Barry Backs Strong State Executive, Wash. Post, Apr. 6, 1982, at B2, col. 2; Valen
tine, Fauntroy Advises Convention on DC. Statehood, Wash. Post, Apr. 18, 1982, at Cl, col. 2.

712. Valentine, D. C. Convention Fight Looms on Abortion, Guns, Wash. Post, Apr. 17, 1982, at Bl, 
col. 2; Valentine, Rugged Constitution Needed to Digest All the Ideas, Wash. Post, Apr. 12, 1982, at B2, 
col. 2 (“Reference materials for delegates to study at Convention headquarters include womb-to-tomb 

O. PRESS COVERAGE OF THE CONVENTION DURING THE COMMITTEE PHASE

Although the major decisions about the shape of the new state were being 
shaped in the convention’s ten substantive committees, press coverage of this 
activity was extremely limited. The Washington Post was the District’s only 
widely circulated newspaper during the period in which the committees did 
their work, and a Post reporter, Paul Valentine, was often present at committee 
meetings. On each day, however, five substantive committees met simultane
ously and Valentine could do little more than sample the process. Further
more, the Post's editors did not treat the convention as though it really 
involved the creation of a new state and a new method for governing most of 
the newspaper’s readership. Valentine’s stories appeared only rarely prior to 
the final month of the convention, and when the Post did run a story on the 
convention, it almost always appeared in the “Metro” or “D.C.” sections of the 
paper, rather than the general news sections.

Furthermore, the stories that the Post did run tended to emphasize the poli
tics of the convention, or the most outlandish ideas that were offered by indi
vidual delegates, rather than the more routine decisionmaking on issues of 
governmental structure that were being made in the committees. The Post 
published eleven stories during the committee phase of the convention. Of 
these, three described political conflict, such as a debate over whether former 
Secretary of Housing and Urban Development Patricia Roberts Harris, who 
was then running for Mayor, would be permitted to address a convention com
mittee;710 two covered formal speeches to plenary sessions of the convention 
by political notables;711 two described highly controversial proposals put for
ward by individual delegates, such as a proposal to prohibit the new state from 
adopting any gun control legislation;712 one discussed the possible failure of 
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the Convention as it neared its deadline;713 and only three articles in the 
course of two months,714 one of them only seven sentences long,715 described 
the substance of committee debate, or proposals, or testimony at any of the ten 
sets of public hearings. As the convention entered its final phase in which 
committee proposals would be debated and made final on the floor, the general 
public was almost entirely in the dark about what its delegates had been doing.

welfare provisions of the Soviet Union Constitution submitted by Ward 1 delegate and Communist 
organizer Maurice Jackson”).

713. Valentine, Some Delegates Fear D.C. Constitution May Miss Deadline, Wash. Post, Mar. 31, 
1982, at D C.5, col. 1.

714. Valentine, Statehood Preamble Stresses D.C. Diversity, Wash. Post, Mar. 19, 1982, at Bl, col. 1; 
Unicameral Legislature Eyed for District, Wash. Post, Mar. 23, 1982, at B3, col. 1; Valentine, Public 
Hearings Set on D.C. Constitution, Wash. Post, Apr. 1, 1982, at C30, col. 1.

715. Unicameral Legislature Eyedfor District, Wash. Post, Mar. 23, 1982, at B3, col. 2.

VIII. Committees—The Underside

a. the committee on the legislative branch

It is a night late in winter, and nine of us occupy a dingy room in the Old 
Pepco building. We must design the legislature of the fifty-first state. Every
one wants to know the right way to get started, but we have no handbook, no 
instructions. We are on our own.

We look to Terrell, our chair, for guidance, some eagerly, others resentfully. 
Terrell is a mild-mannered, patient man, who appears to be in his thirties. He 
has a quiet voice, and a small moustache. He is being peppered with ques
tions. What staff is the Committee going to have? Is someone taking minutes 
for this meeting? Will a lawyer be assigned to work with us? Can we get 
volunteers? If a member is sick and misses a meeting, can he make up the per 
diem allowance? What is our deadline? Terrell himself would like to know 
the answers.

Two of the members seem to have some sense of direction. Theresa Jones, 
the convention's treasurer, is a member of this Committee who had been a 
solid caucus supporter and was rewarded with an officership. She seems to be 
doing a conscientious job of getting the per diems paid on time. She is able, by 
virtue of her seat on the Executive Committee, to keep our Committee posted 
on what resources we can expect to command and why they are so slow in 
coming. She acknowledges the poor working conditions, urging us to be 
patient.

The other key member is white, a young psychologist named Bob Love. 
Love has ideas for potential Committee resources: We could seek out volun
teers from political science departments of local universities, hold an early 
hearing before developing a draft, and send a questionnaire to the Advisory 
Neighborhood Commissions to get their views on how a legislature should be 
structured. Love becomes a fountain of ideas. He suggests that we have some
one cut and paste together the legislative portions of the fifty state constitu
tions, that we meet with experts, and that we make a list of topics and divide 
them among ourselves for study and reporting.
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Despite Love’s creativity and additional ideas from others, the meeting ends 
without any direction—neither assignments, nor a calendar, nor a common 
focus. When the second substantive meeting gets under way, there is little sign 
of improvement. We have no assigned room, no secretary, no tape recorder 
for the meeting, not even a drawer in which the Committee can keep any files 
it collects. Not that it is likely to collect many files, for the convention’s only 
copying machine is kept locked when the convention’s secretary, Delegate 
Cooper, is not in his office.

Terrell senses the drift, and he asks that we focus on setting a calendar for 
our work. It seems to me that we should aim to finish our draft article a couple 
of weeks before the absolute deadline, so that if the convention doesn’t like 
what we have done, it can refer the text back to us for another try. Jones and 
Love together pounce on my naivete. We should delay submission of our draft 
article until the other articles have been circulated, Jones says, “so we’re not 
chewed and edited to death.”

We agree on a calendar—a week of self-education, a few roundtable discus
sions with experts, and ten days or so of drafting, so that by the first of April 
we will have a draft article to share with the public at hearings during the 
second week of that month. We will spend the last two weeks of April redraft
ing the article in light of the hearing testimony, and we will finish by April 28.

Hilda Mason questions the schedule, pointing out that we have already had 
many briefings and that we need to get started with pencil and paper. But 
Love points out the psychological dimensions of our task, the reason why we 
have to slow down. He did more homework than anyone else on his pre-Con- 
vention committee, he tells us. Instead of being regarded as a resource for 
others to draw on, he says he was accused of knowing more than the others, of 
having a head start, and he encountered a lot of hostility. We have to begin 
slowly enough for all of us to start with a common base, he advises, so that 
none of us is accused of having special information.

I understand what Love is saying, but my sentiments are with Mason. The 
legislative article is likely to be the longest and most complex piece of the 
constitution; it certainly holds that honor in the United States Constitution. 
There will inevitably be policy debates on perhaps dozens of issues. If we are 
to issue a draft for public consideration in four weeks, we have to start at once. 
I avoid taking an early position on issues, but to move things along, I distribute 
to the Committee a list I have made of thirty issues that we will have to deal 
with, issues such as qualifications of legislators, the size of the legislature, pro
cedures for passing laws and overriding vetoes, and officers of the legisla
ture.716 The members take my list, but nothing is said about it, as the meeting 
ends.

716. ’’Possible Issues for the Committee on the Legislature,” (undated) (copy on file at Georgetown 
Law Journal}.

The Committee staggers through its next session. Delegate Fauntroy’s Leg
islative Assistant has been scheduled to speak to us, but he is detained. In his 
absence, the Committee resumes its efforts to organize the task before it. 
Someone suggests writing to the public schools and asking that seniors in gov
ernment classes be permitted to participate in the Committee’s work for 
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credit.717 Others suggest calling on university graduate students,718 but it is 
objected that supervising students properly is more work than doing research 
oneself.719 Another delegate proposes that we ask Fauntroy to direct the Li
brary of Congress to write position papers for the Committee.720 There is an 
effort to divide up my list of issues for study, but one delegate has “left it home 
on the dining room table,”721 and the only person with a key to the copier has 
left for the day.722 I am frustrated with the way we are wasting the entire meet
ing. I am not alone in this feeling. Talmadge Moore, an older black delegate 
and a retired Army colonel, gives voice to my impatience. “I don’t think we 
are making much progress,” he says. “We [are] sitting here talking and just 
talking and nothing [happens].”723

1 see an opening to get the Committee focused on something substantive, 
and, agreeing with Moore, I offer to make a five-minute speech advocating a 
unicameral legislature, just to get a debate going.724

Jones objects. Schrag is a teacher, she points out, and she is not; Schrag is 
“prepared to give a five-hour speech, the rest of us don’t do that. ... I am 
not prepared to do a five-minute speech on it. I have to prepare myself to do 
that.”725 It is just as Love has predicted; for that matter, it is just as my source 
predicted so many months before. I am going to have to learn to have more 
patience, but it is so much at odds with my personality and background to sit 
back and wait, rather than to move a cause along as fast as it will go.

* * *
The next several meetings bring us together with outside speakers: a How

ard University professor, a member of the Maryland legislature, a Congress
man who once served in Nebraska’s unicameral legislature, and Delegate 
Fauntroy’s Legislative Assistant. These authorities understand their role in sit
ting down with us, and for the most part, they lay out alternative models and 
do not try to instruct us on what to do. Their relative neutrality is a mixed 
blessing: Their deference to the Committee as a political body is welcomed, 
but they do not resolve any of the policy arguments that will eventually have 
to be addressed. As I listen to them, however, my views on some of the issues 
begin to change. I came into the Committee with the idea that I had few, if 
any, firm notions on substantive policy decisions. I thought that my role 
would be primarily one of helping the Committee to draft whatever it wanted 
and helping to keep its decisions within the bounds of what the public and the 
Congress would think reasonable. But as I am exposed to the questions and 
answers in these sessions with our experts, the idea of continuing to have a 
small, relatively expert legislature, as opposed to a large, part-time body, seems 
to make more and more sense. In part, my reaction against a part-time legisla-

717. CTR, supra note 1, Legislative Branch, Mar. 8, 1982, at 9.
718. Id. at 9-10.
719. Id. at 10.
720. Id. at 11.
721. Id at 17.
722. Id. at 18.
723. Id.
724. Id.
725. Id. at 19.
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ture is a reaction against making laws the way we are going about writing a 
constitution—hurried, unstaffed, and without the time or resources to become 
thoroughly versed in the complex policy issues.

Slowly, without quite realizing it, I am preparing to become an advocate 
against drastic change in the structure of the District’s governing body. The 
discussion with some of our guests reveals that others, too, are beginning to 
take sides. Love advocates a large legislature so that a citizen can run an effec
tive campaign without substantial funding, simply by walking the streets of his 
or her neighborhood.726 Fauntroy's assistant replies that the argument for a 
smaller, more elite legislature may be “a premium kind of thing,”727 and Jones 
objects that the rich are “not always premium people.”728

726. CTR, supra note 1. Legislative Branch, Mar. 16, 1982, at 15.
727. Id. at 16.
728. Id.
729. Id. at 39.
730. Id. at 40.
731. Id.
732. Committee on the Legislative Branch Minutes, Mar. 15, 1982, at 9.

Terrell’s responsibility for producing a product compels him to ask for ac
tion. By the middle of March, one quarter of the way to the Committee’s 
deadline, he asks the Committee to begin making at least some “tentative, re
versible” decisions on issues of policy,729 so that drafting can begin.

Love opposes the process of beginning to vote; he hopes that the Committee 
will be able to reach its decisions by consensus rather than by voting, and 
would prefer that the outcome be unanimous, “like a jury.”730 He acknowl
edges that voting may be necessary, but doesn’t want the Committee to vote 
unless it’s “unavoidable.”731 Without resolving this question of Committee 
procedure, we enter into a substantive discussion of the threshold issue, 
whether the legislature will have one or two houses. After perhaps an hour of 
debate, Terrell returns to the procedural point: “We have a commitment,” he 
says, “to begin to make decisions. Is the Committee ready to make a tentative 
decision on the question?” He asks for a show of hands on this point, but his 
proposal to hold a vote on the merits of unicameralism is defeated on a tie 
vote, four to four.732

The blocs in this first vote, though it is only on a point of procedure, seem 
roughly to reflect the major divisions developing in the Committee. Those in 
favor of deciding are those who have made favorable statements about a small, 
one-house legislature: Terrell, Hilda Mason, Talmadge Moore, and I. I think 
of those who voted with me as the Committee’s conservatives, and although I 
have never before thought of myself as a conservative, odd groupings in this 
convention are driving me into unaccustomed roles. Those opposing the mo
tion are Love, Jones, Jeannette Feely, and—a surprise—Wesley Long, who 
probably favors unicameralism but may be siding with Jones and Love be
cause he wants more debate or for some tactical reason. He later tells me that 
he had invited an expert on this subject to meet with the Committee, and he 
had not wanted to pre-empt his guest by participating in a Committee vote 
before the expert spoke. Geraldine Warren, who lost the chair to Terrell, 
would, 1 think, vote with Jones. If this vote is any indication of what will 
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happen on the merits, the conservatives will win or lose on a five to four vote, 
depending on which side Wesley Long eventually chooses.

♦ ♦ *

733. Commitlee on the Legislative Branch Minutes, Mar. 17. 1982, at 2-3, 9.
734. See Committee on the Legislative Branch Minutes, Mar. 17, 1982, at 6.
735. Id.
736. Id. at 7.
737. Id. at 8.
738. Id.
739. See Committee on the Legislative Branch Minutes, Mar. 22, 1982, at 7.

It seems at times that we may never begin to draft our article. The members 
of the Committee have divided up my list of thirty issues, and we report on 
how other states have handled issues such as how many constituents each leg
islator represents in the various states and how much legislators are paid.733 
Terrell interjects periodically to ask whether the Committee is ready to begin 
to make tentative decisions.734 But Feely suggests that more study is necessary 
before the Committee can decide the structure of the legislature; she suggests 
that the Committee prepare a questionnaire on this subject and administer it to 
the members of the Council, the Mayor, and the former Mayor.735 Jones and 
Warren support her, though Talmadge Moore asks, “When we get results from 
the survey, are there going to be more delaying tactics?”736 Secretly, I share 
Moore’s impatience, but I do not speak, being intensely aware that the spon
sors of the questionnaire are all black delegates.

Despite my restraint, I find it increasingly difficult to work with Feely, War
ren, who edged Chestie Graham off the Committee on the Legislative Branch, 
and now Jones. Jones represents Ward Eight, the southern portion of Anacos- 
tia, one of the poorest areas of the city, and she apparently views herself as the 
spokesperson for the lowest income citizens of the District, for she uses every 
opportunity to needle me about the affluence of my constituents. Making the 
point that a larger number of legislators, representing smaller districts, would 
better be able to demand and obtain state services for those who elected them, 
she says that in Ward Three trash cans are picked up from garages, whereas in 
her ward people have to roll them out to the street.737

I rise to the bait and say that I’ve never heard of trash being picked up from 
garages in Ward Three. But she corrects me from what she claims is personal 
experience: “To obtain my education, I worked as a housekeeper and you 
sometimes got invited into the kitchen if you were liked. And I’ve seen 
this.”738

The issue of the number of state legislators gradually assumes more and 
more prominence, and becomes as important to the Committee as the decision 
on the number of legislative houses. No Committee member believes that the 
number of legislative districts should be as small as eight, the number of wards 
in the District, or thirteen, the number of members of the Council. There is a 
wide gap, however, between those, like Love, who want citizen-legislators in 
close contact with the majority of their constituents, and therefore favor as 
many as sixty-five legislators, and those like Long, who favor a legislature of 
about twenty members.739 These different numbers represent, to their spon
sors, different abstractions about the nature of the legislators. Long makes it 
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clear that his state legislature would be essentially an expansion of the Council; 
the members’ salaries would be similar to those of present Council members 
($41,000), and each member would have staff. Under this model, a very large 
legislature probably would be prohibitively expensive. Love, however, would 
pay his members only a few thousand dollars each, and would expect them to 
spend most of their time at other occupations. Jones supports Love on the 
ground that if the salaries are too high, candidates will be willing to spend a lot 
of money to campaign, and poor people, unable to raise these sums, will be 
squeezed out of the legislature. I wonder how many of my fellow Committee 
members favoring small districts and low campaign costs see a future for 
themselves in the state legislature. There is no way of knowing.

♦ ♦ ♦

Three of our eight weeks have passed. We are supposed to hold a public 
hearing in two weeks, but we have yet to put pen to paper. Terrell continues to 
press for action. At our March 22 meeting, he gets his break; Feely and War
ren are absent. We continue to debate the now-intertwined issues of the size 
and structure of the legislature. The debate makes it clear that while the size 
issue is still fluid and may be difficult to resolve, a bare majority of the Com
mittee, and a much larger majority of those present at this meeting, favor a 
unicameral body. Love can count the votes, too, and he tries to salvage as 
much as he can by saying that he will support a unicameral legislature on the 
assumption that this body will be large, and that he will reverse his position if 
the Committee ends up with too small a legislature.740 Terrell finally prods the 
Committee to make its first real decision, and unicameralism wins by six to 
one.741 The vote suggests that Terrell may have a slim working majority of the 
Committee—Long, Moore, Mason, myself, and himself. Love has joined us 
this time, Jones has dissented, and Warren and Feely have missed the vote. 
With some pleasure, I note that although two blocs are emerging in the Com
mittee, both are biracial, and both include supporters of both Cassell and Ma
son for president.

740. Id
741. Id.

In the desultory discussion of size that follows, I venture a position for the 
first time. I suggest a twenty-three-member legislature on the theory that if 
this proves too small a number, it can always be increased, whereas it is likely 
to be impossible, as a political matter, to reduce the size of a legislature, un
seating numerous incumbents in the process. Also, moving from a thirteen- 
person legislature to one as large as forty or more could seem like a drastic, 
expensive step to the voters, reducing the likelihood that the constitution will 
be ratified and impairing the prospects for statehood. No one supports me, but 
perhaps I have turned Long’s proposal of thirty-two legislators from an ex
treme position into the middle ground.

Before the next meeting, Terrell telephones me and asks for suggestions on 
how to get the Committee moving. I offer him an idea: The Committee might 
undertake its drafting effort by working from the Model State Constitution, a 
concise model that has been developed over many years by political scientists 
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and published by the National Municipal League.742 1 note that the Commit
tee might be more receptive to this plan if it comes from him rather than from 
me, even if everyone actually knows that it was my suggestion. He agrees and 
floats the idea at the next meeting.

742. National Municipal League, Model State Constitution (6th ed. 1963, rev. 1968).
743. Id. § 4.02.

Love is adamantly opposed; he claims that the National Municipal League 
has a view of government different from his, and that working from the Model 
State Constitution will tend to push us in the League’s direction. He does not 
elaborate on these philosophical differences, and I am unable to spot the bias 
in the League’s model, which, for example, includes both unicameral and bi
cameral alternatives and leaves a blank for the number of legislators.743 Tal- 
madge Moore suggests a satisfactory compromise, with which the Committee 
agrees: We will work on subjects in the order in which they appear in the 
Model and will look at the Model with respect to each subject, but any mem
ber will be free to suggest alternative drafts. At last, I think, we are on our way 
towards writing a constitution.

* * *

Home becomes a rundown nine-story office building on E Street. 1 pass 
through its lobby six days a week—on Monday and Wednesday evenings for 
the Legislative Branch Committee, on Tuesdays and Thursdays for the Local 
Government Committee, on Fridays for Style and Drafting, and on Saturday 
afternoons for plenary meetings of the convention. The building is the down
town campus of the University of the District of Columbia. On the ground 
floor, the campus bookstore’s windows advertise “Gifts! T-shirts! Souvenirs!” 
and are filled with every kind of Snoopy doll, plastic and stuff ed. The entrance 
to the building includes a sequence of swinging and revolving doors; they are 
so close together that people who are unable to open the swinging door quickly 
enough are often hit by the revolving door through which they have just come. 
Four dim chandeliers afford just enough light to examine the marble lobby. 
The walls are covered with student posters: “Pan-African Cultural Extrava
ganza,” “Fund-raiser for Caribbean Students Association,” “The Macho Show 
with Male GoGo Dancers, Male Models, Karate Experts and Hair Designers.” 
In the center of the lobby, an insignia built into the floor spells out "PEPCO,” 
the Potomac Electric Power Company, which has long-since moved to quarters 
it deems more suitable.

Four elevators creak upwards to the top floor where a state constitution is 
being written. Each elevator operator wears a brown glove for protection 
against callouses that would be raised by constant handling of the large metal 
door.

Upstairs, many of the fluorescent bulbs are gone; those that remain flicker. 
The motif is green. The top two-thirds of the corridor is light green, the bot
tom third a solid bright green. The floor begins as linoleum squares of light 
and dark green but stops abruptly where the Committee on the Legislative 
Branch meets, becoming red and black specs with a border of brown and white 
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specks. The ceiling is white, broken frequently by hanging sheets of flaking 
paint.

A large bulletin board in the corridor features two American Revolution 
posters and a large photograph of Charles Cassell, with the Washington Post's 
biography of him.

Water runs in the drinking fountain, but a large, hand-lettered sign above it 
reads, “DO NOT USE. BY ORDER OF THE DEPT. OF ENVIRONMEN
TAL SERVICE.” A few feet away, a sign on an empty glass case reads, “FOR 
FIRE ONLY.”

The Committee on the Legislative Branch meets in Room 903. In this room 
I spend what seems like years. The walls are light green, smudged with years 
of scuff marks, revealing plaster where the paint has peeled. In the center of 
the room are a metal desk and two scratched work tables, pushed together to 
form an impromptu conference table. The delegates sit in black molded 
plastic chairs; Terrell, like the other delegates, has a molded chair, but his is 
yellow with arms that have become brown from use by many elbows. Visitors 
to the Committee, such as the press, sit on metal folding chairs along the walls.

In a comer of the room stands a brown filing cabinet onto which delegates 
pile their coats. A brown trench coat with a plaid lining remains perpetually 
on top of this cabinet, forgotten or abandoned. The drawers of the cabinet are 
labeled “Committee on Economic Development” and “Committee on Educa
tion.” They are empty.

A stack of looseleaf pages from a desk calendar, liberated from their binder, 
lies on Terrell’s table. The walls bear colored prints of butterflies, a mountain 
goat, and a white-tailed deer.

Under each of the three windows is a radiator. On one of them an arrow- 
pierced heart proclaims the love of BAA and WBT. On the floor behind this 
radiator lie piles of used metro tickets, empty Pepsi cans, cigarette butts, and 
candy wrappers. The view from the windows looks east onto the backs of old 
office buildings. Looking down, one can see the alley in the center of the 
block, filled with green dumpsters overflowing with garbage.

Here in Room 903 we design the legislature of the fifty-first state. Bob Love 
brings us mountains of written material: provisions from state constitutions, 
statistical tables displaying data on the legislatures of the states, articles from 
books of political science, and large numbers of his own drafts to counter the 
language proposed by the Model State Constitution.744 As a checklist of issues, 
that Model keeps us moving forward, but it is really Love who sets the agenda, 
for it is he who determines which issues will be contested, and at what length. 
He proposes, among other things, to make explicit the scope of the legislature’s 
investigative power, to eliminate lame ducks by having legislators take office 
the day after election, to open legislative sessions to television, to limit the 
legislature to ninety days of session a year, and to limit legislators to eight 
successive years in office. Some of his proposals are creative and some not; 
some are well-conceived and some not; some are approved and some not. 
Working through them is time-consuming, but Love’s challenges to the Model 

744. See Committee on the Legislative Branch Minutes, Mar. 29, 1982, at 7 (Delegate Long says that 
Delegate Love has “come in with 25 documents”).
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State constitution do give us some sort of framework for debate. His proposals 
force discussion on each of fifty or so policy issues that might otherwise go 
unexamined.

We repeatedly postpone the issue of the size of our unicameral legislature, 
for it is clear that this issue will be the most volatile.745 But we make steady 
progress on many other issues, even those as technical as whether the constitu
tion should provide a procedure for discharging legislative committees, 
whether the four-year terms we have agreed upon should all run simultane
ously or should be staggered, and whether we should insist that the legislature 
hold public hearings before it passes a bill. The five-member working majority 
that emerged early in the Committee’s life tends to stay together on most is
sues, and is occasionally joined by other members. As a result, we continue to 
make progress through the Model State Constitution, and although the lan
guage is changed or replaced in many instances, the basic structure of the 
Model becomes engrained in our constitution. This troubles Jones increas
ingly. and she finally complains. “I don't understand why we are resolving all 
this with Model Constitution language,” she says. “I have got a funny feeling 
that there is somebody outside of this convention that is controlling it from a 
satellite.”746 But Terrell rolls on. Many debates on minor points take more 
than an hour, and, consequently, we have to postpone our hearings and sched
ule extra meetings. But our chair can push only so hard, because members are 
saying, with some justification, that they have too little time to study the many 
issues on which they are being pressed to vote. We are paying now for the 
slow pace with which we started. And we are working against a firm deadline, 
for the convention has mailed out notice of our forthcoming hearing.

745. See CTR, supra note 1. Legislative Branch, Apr. 5, 1982, at 10.
746. Id. at 14.
747. CTR, supra note 1. Legislative Branch. Apr. 14. 1982, at 11.
748. Id. at 14.

* * *
We make our way through all the small issues, and the question of the size 

of the legislature is all that remains. The public hearing is scheduled for to
morrow; the calendar will force us to make up our minds at this, our final 
meeting before we make a proposal to which the public can react. There is 
nothing to do but to face the issue. I am fairly confident that the advocates of 
a large legislature will not prevail. Not only has their number on the commit
tee never seemed to be more than four, but Warren, one of the four, is absent 
tonight.

Love makes the first move, proposing that the legislature itself be authorized 
to set its own size, within a range of thirty-two to forty-eight.747 I do not jump 
in right away; I am more convinced than ever that the increase in the size of 
the legislature should be modest, but it would be counterproductive for me to 
lead the charge. Talmadge Moore speaks against both the idea of a range and 
Love’s particular numbers. We should be specific, he says, and he has “re
ceived several messages and input from people in my ward” saying that they 
would regard a large increase in the legislature as “money wasted.”748 He re
calls that both Delegate Fauntroy and Professor Walters, one of the Commit
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tee’s experts, had recommended a legislature of twenty-four, and he echoes my 
argument that it is easier to increase the size of a legislature than to reduce 
it.749 Love’s motion dies on a show of hands, and we are back to picking a 
single number.750

749. Id. at 14-15.
750. Id. at 19.
751. /a! at 23.
752. Committee on the Legislative Branch Minutes, Apr. 14. 1982, at 2.
753. See Statement of Robert Roehr. for the D C. Republican Central Committee, before the Com

mittee on the Legislative Branch of the District of Columbia Constitutional Convention, Apr. 15, 1982.

Moore makes a motion for twenty-four legislators. Love makes a final 
speech against a small legislature, noting that the average state senate has 
thirty-nine members and that the average house has 140.751 But weeks of de
bate have solidified positions in the Committee. Love asks for a roll call, and 
the result is no surprise. Our five-member bloc of “conservatives” supports 
Moore, and his motion is carried, five to three.752

♦ * *

All this work has been building up to our public hearing. We have spent 
some time during each of our meetings drafting the language of fliers that will 
notify the public and the press of the hearings. We have also spent time mak
ing lengthy lists of community organizations to which the fliers will be sent.

For the first time in the convention, 1 sit on the dais of our meeting room, as 
if I bore some authority. But 1 feel silly, for the room is nearly empty. The 
only Committee members with me at the table are Terrell and Moore; in the 
audience are two of my students and our only witness for this first of two 
hearings, Bob Roehr, the Ward Three candidate who lost to Frank Kameny in 
a recount and is now testifying on behalf of the Republican Party. Roehr reads 
a prepared statement that quibbles only with minor details of our proposed 
article. He would prefer that legislators be required to meet only a one-year 
rather than a three-year residency requirement, and would like the constitution 
to require adequate notice of legislative hearings.753 Love arrives and takes his 
seat at the table; he complains to the witness that we’ve proposed a “carbon 
copy of our highly paid Council.” Roehr declines to join Love in attacking the 
basic thrust of the document. It is all over in a few minutes. There will be a 
second hearing a few hours later, at which the Committee will hear from War
ren’s husband, from the chair of the Statehood Party, from Common Cause, 
from Delegate Rothschild, and from three citizens. But this hearing has been 
set for the same time as the hearing of the Committee on Local Government, 
on which I also serve, and I cannot attend.

Despite our having advertised our hearing widely, including sending out 
personal notices to numerous VIP’s, no members of the present D.C. Council 
have asked to testify. Nor have any District of Columbia government officials. 
Nor have any people in business, law, or the other professions. Nor have any 
labor leaders. Not even academicians have asked to testify. Any hope we had 
of using the hearings to help build a significant, District-wide consensus on the 
shape of the future legislature must be abandoned. We delegates are taking 
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ourselves very seriously. But does anyone else know or care about what we are 
doing?

* * *
There is time for only one more meeting, for cleaning up the wording and 

the final vote on the article. The rules of the convention require that the draft 
article be accompanied by a Committee Report. With time running very short, 
I tell Terrell that if he wishes, I could draft the blandest possible section-by- 
section analysis for the Committee to review at its final meeting. He accepts 
this offer eagerly, but he naively introduces the document at the Committee 
meeting as “the section-by-section analysis . . . that Delegate Schrag has pre
pared for us to get us thinking.”754

Jones is horrified. She turns to Terrell. “Then are you saying that I can sit 
down and analyze each section by section and bring it in and this committee 
will give it equal weight with Delegate Schrag’s section-by-section 
analysis?”755

Terrell replies, “I hope you will do it tonight because we don’t have time 
. . . ,”756 Cassell is putting pressure on him to turn in his article and report, 
and he cannot afford any more delay.

Jones turns from Terrell to me. “How is it that you did this? I mean, what 
provoked you to do it?”757

Terrell steps in to reply that he had asked me to write a draft report, but 
Jones is by no means satisfied.758 “Nowhere did [the convention rules] say that 
one delegate would write the analysis without the agreement of everybody on 
the Committee .... I don’t want to react to somebody else’s document. 
We’ve been reacting to Phil Schrag ever since the first day we got here; it was 
the first day I laid eyes on him.”759

I explain that I prepared the draft, and marked it as that, to “help the Com
mittee move along under very great time constraints,” and that we can tear it 
up and start over if the Committee would prefer.760 But there is no way to 
undo the damage; the cumulative anger of the Committee’s minority, dating 
all the way back to Terrell's election, must find an outlet at this, its last 
meeting.

During a tedious debate over small working changes, Terrell loses his pa
tience with the minority. “You know we can sit here and rant and rave all 
night long over these sections,” he explodes, “We have a deadline to meet 

”761

“I didn’t know we were ranting and raving,” Jones replies.
“We are,” Terrell insists, his voice turning staccato. “And we are getting 

away from what is before us, and that is to act on this.”
“I have heard people rant and rave in mental institutions,” Jones says.

754. CTR, supra note 1, Legislative Branch, Apr. 21, 1982, Pan 2, at 2-3.
755. Id. at 4.
756. Id.
757. Id.
758. Id. at 5.
759. Id. at 6.
760. Id. at 7-8.
761. Id. at 22.
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“And that is not going on in this room .... I resent the fact that you said 
that we are in here ranting and raving.”762

A few minutes later, Feely points out that at our only post-hearing meeting, 
“we ought to be going through what people had to say at the hearing.”763 She 
has a point; the whole purpose of public participation is to give those who have 
something to say about what we are doing some real input into our drafting. I 
do not even know what most of the witnesses said, because I had two hearings 
scheduled at the same hour. And there are other members who missed one or 
both of our public hearing sessions. But Terrell points out the unrelenting 
clock. “We don’t have the transcripts yet,” he advises us. “The only thing that 
we can act upon as far as the hearing is concerned is what various members 
have in our notebooks.”764

At the end of the meeting, after all the editorial changes have been made, 
Terrell again notes the need for a report. He asks Committee members to 
come to one more meeting, at 8 a.m. Saturday morning, a time that will not 
conflict with other convention business, if they have any changes to make in 
my draft report. But the pressure is on: It is 10 p.m. and the elevator operator 
is calling for us to vacate the building. We have not yet voted to approve the 
article, and it seems clear that many, perhaps most, members are not willing or 
able to attend an early meeting on a Saturday. Terrell adds, “if you elect not 
to come to this meeting on Saturday and we have a quorum, it is too late after 
that fact to talk about what you want to have . . . ,”765

Feely jumps in, angered. “You know that it is not necessary for you to have 
to make that statement,” she tells him. “There are those of us who have done 
assignments for this Committee and you have totally ignored the work that we 
have done. So you don’t even need to say that.”766

Even as she is saying this, members of the minority are beginning to leave; 
any possibility of consensus at the end of the process is literally disappearing. 
The elevator operator is yelling at us from down the hall. When Terrell asks 
for a vote on the article as a whole, only six delegates remain in the room. The 
vote is five in favor, one opposed, with three not voting.767 We have written 
and approved an article on the legislative branch. But those of us who are 
satisfied with the result have no illusions that the others will accept it. We are 
well aware that on the major issues, such as the size of the legislature, a heated 
floor fight lies just ahead.

B. THE COMMITTEE ON LOCAL GOVERNMENT

The principal problem for the Local Government Committee is revealed in 
its first meetings: Should the new state have divisions of government below 
that of the state itself, and, if so, what powers should these other governments 
have? In the speech that she makes preceding her election as our chair, Marie

762. Id.
763. Id. at 29.
764. Id. at 29-30.
765. Id. at 48.
766. Id.
767. Id. at 49.
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Nahikian sounds the call to arms: “If I have a strong bias it’s trying to figure 
out how you give local neighborhoods and local communities control over as 
many things as possible .... Why couldn’t neighborhoods, for example, be 
involved in their own trash collection?”768

768. CTR, supra note 1, CLGIRT, Feb. 25, 1982, at 5.

I am willing to listen, but I am intuitively skeptical. If there is a case to be 
made for giving power to neighborhoods, shouldn’t it first be tried in a city 
whose other political institutions are well established, rather than in one that is 
undergoing a massive institutional reconstruction at the same time? Further
more, creating neighborhood governments in Washington would be one of the 
most controversial, unusual things that this convention could do; in a sense we 
would be breaking free not only of federal control but of central city control as 
well. I am inclined to make the constitution as conventional as possible in 
order to avoid giving Congress excuses for rejecting our statehood bid. Once 
we become a state, if we want to amend our constitution to experiment with 
novel structures, so be it.

Nahikian, who has been fighting for years to strengthen the powers of the 
District’s Advisory Neighborhood Commissions (ANCs), sees the convention 
as a unique opportunity to make a fundamental change in the structure of the 
city. It also appears that several other members of the Committee agree with 
her. Because the country has no other city-states, other state constitutions have 
little to offer us by way of precedent. Instead of looking to existing legal mod
els. the Committee devotes its first meetings to roundtable discussions with 
people who have thought about the issue of local power. In the dialogue with 
these experts, some Committee members reveal the direction of their own 
thinking, and others, including myself, are exposed for the first time to the 
arguments in favor of decentralizing municipal services.

The most important of these sessions is an afternoon with Milton Kotler and 
Nelson Rosenbaum of the Center for Responsive Governance, a Washington
based consulting office. Kotler has written numerous articles advocating 
neighborhood government, and he urges us not merely to permit the legisla
ture to empower neighborhoods, but to delineate neighborhood power in the 
constitution itself “so that the politicians can’t abolish it.” He concedes to me 
that no other cities the size of Washington have ceded more than advisory 
power to their neighborhoods, but he advocates leading the way.

Jan Eichhorn, like Nahikian a long-time veteran of ANC battles, agrees 
with Kotler that District agencies don’t take seriously local bodies whose pow
ers are merely advisory. Talmadge Moore, who serves with me on this Com
mittee as well as the Legislative Branch Committee, is also an ANC 
Commissioner, and he explains the bind that local officials are in if they lack 
real power. “I’m frustrated because I can’t get a sewer fixed,” he says. “But 
my constituents expect that [because I’m a Commissioner I can] get things 
done.” And Absalom Jordan, from Anacostia, where voter turnout is particu
larly low, explains to Kotler and to the Committee the relationship between 
empowerment and political participation: people will not take part in politics if 
they do not see any way in which elected government improves their lives.



1984] D.C. Constitutional Convention 981

Kotler takes the point a step further. If the ANCs had real power, he says, 
vast numbers of citizens would participate in ANC elections. The issue, he 
says, is getting ever larger numbers of people involved in the life of the city. 
That’s a more important purpose, he claims, than better delivery of municipal 
services. I ask him why he wants people to participate for the sake of participa
tion, and he says that we need a new American Dream in the political life of a 
people. “We have to break through the fear, so people can find a new kind of 
humanity.” It’s good rhetoric, and it kind of hooks me, but I keep thinking 
about the pragmatic issue of statehood.

The discussion moves from general philosophy to particular legal devices. 
Kotler distinguishes between the concepts of negotiated service budgets and 
neighborhood delivery of services. Under the former, neighborhoods would 
be given the authority to negotiate with the central government about how 
money was going to be spent in their areas. For example, a neighborhood 
might demand more frequent pickup of residential garbage and fewer alley 
sweeps, or more recreation and less sanitation. Under the latter concept, 
neighborhoods would be given a share of state revenues and would be respon
sible for actually administering the services, through a local civil service sys
tem, or by contract, or through some other method. Kotler suggests that the 
new state could give its neighborhoods the power to deliver some services 
themselves, such as sanitation, police, parks, and road maintenance, while ne
gotiating with the state government for others.

Interwoven with these concepts are two related concerns—those of the ap
propriate size of “neighborhoods” and of economic and racial equality. As we 
think about these new ideas, none of us on the Committee is clear on whether 
we are using the word “neighborhood” to mean something like an ANC area, 
with about 15,000 residents, or a ward, with about 75,000. If the “neighbor
hood” is too small, it will be extremely inefficient; it is hard to imagine, for 
example, forty neighborhoods independently maintaining snow removal or 
road surfacing equipment. Yet most of the appeal of “neighborhood govern
ment” seems to be the allure of service delivery by a real community, by peo
ple who are one’s neighbors, to whom one can talk about how things are going. 
And when we think about creating “neighborhoods” along the ward model, we 
all see the spectre of the two wards that are basically white and relatively afflu
ent being able to manage quite well, while the other wards struggle along at 
best. At least a central government can concentrate services where they are 
most needed, even if this system provides fewer resources to more affluent re
gions. In principle, a neighborhood government system that relies exclusively 
on centrally levied taxes could still subsidize the poorer areas. The discrimina
tion in favor of poorer areas, however, would be more obvious if dollars rather 
than services were being allocated differentially to neighborhoods. The pres
sures for political readjustment might be much greater in such a situation.

The issues are intellectually challenging, and I am happy that I landed on 
this Committee. Here, as in the Committee on the Legislative Branch, the ra
cial divisions in the convention seem muted, as though we can’t afford wasting 
time on racial conflict in fight of the enormity of our immediate assignment. 
To the extent that interpersonal conflict lingers, its focus has shifted; it is in
creasingly becoming a case of everybody against the convention’s leadership, 
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which is getting the blame for the lack of professional or clerical staff, library 
resources, and equipment.

* * *

769. CLGIRT Minutes, Mar. 11, 1982.
770. CLGIRT, “Local Government Shopping List for Inclusion in the Constitution” (undated) 

(copy on file at Georgetown Law Journal}.
771. Id.
772. The following is a description of the Committee interview with Ann Witt, Mar. 22, 1982.

1 play hooky from the Committee for one evening, and it turns out to be a 
bad mistake. While I am at the symphony, the Committee decides to “brain
storm” some ideas on local government. The plan is to write down anything 
that any member wants to have listed, without evaluation. This procedure 
conforms with the usual rules for brainstorming, but after the Committee 
makes up its unedited list, it decides to “work with experts in drafting some
thing from the Committee’s brainstorm.”769 The list includes the most far- 
reaching ideas that have been discussed, including “assumption of need for a 
form of local government to be mandated in the constitution,” “mandate a 
relationship between local gov’t unit & executive branch re: defining local 
service budget priorities, i.e., negotiated service contracts,” and “city services 
should be divided by geo-political units.”770 The Committee’s “shopping list” 
includes a disclaimer that it does not reflect any final decision,771 but it does 
establish an agenda, and, perhaps more important, it reflects the aims of my 
fellow Committee members in drafting our article.

♦ * *

The Committee asks Eichhorn, Moore, and me to meet with Ann Witt, Di
rector of the District Government’s Solid Waste Management program, who 
reportedly has given a lot of thought to program management in Washington. 
Just as I am beginning to warm, however slightly, to the idea of neighborhood 
power, Witt’s remarks quench the fire. We sit across from her at a long confer
ence table in the District Building.772

The District government is moving as quickly as possible away from geo- 
graphically-based service delivery, Witt explains. The new concept is manage
ment by technology; the administrative bureaus are increasingly organized by 
function (e.g., truck-hoisted garbage can emptying) rather than by region. 
This is much less expensive, she tells us, because it avoids the need for numer
ous area managers and permits the government to put a single manager in 
charge of several different technologies.

Nor is the concept of negotiated service budgets any better than neighbor
hood-delivered services, Witt says. In practice, budget reviews and determina
tions that are made a year in advance are not very meaningful, because 
programs constantly change as a result of budget cuts, union contracts, and 
new technology. A neighborhood could not meaningfully participate in 
budget planning merely by having input into an annual contract. Instead, the 
neighborhood would have to appoint someone to monitor constantly each pro
gram affecting the neighborhood, and make regular amendmentsto the plan as 
necessary.

Then Witt delivers the final blow. It is possible that neighborhoods could 
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deliver services to their residents more cheaply than the central government 
now does. But the reason for this is that, in a new constitutional order, the 
neighborhoods might be able to escape from contracts that the District has 
signed with its unions and to contract with private enterprises to deliver serv
ices at below-union wage scales. Our radical ideas for neighborhood govern
ment turn out to depend for their economic viability on their union-busting 
potential.

* * *

773. Eichhorn, Draft Article, Committee on Local Government, Mar. 17, 1982 (copy on file at Ge
orgetown Law Journal).

774. Id. §§ I, V, VI. VII. The Eichhorn draft also provided for County Service Cabinets to coordi
nate state programs in each county, and required annual justification for any differing levels of state 
expenditure from one county to another. Id. §§ VIII, IX.

775. Schrag, Draft Article, Committee on Local Government (undated) (copy on file at Georgetown 
Law Journal).

776. CLGIRT Minutes. Mar. 25, 1982, at 1-2.

Jan Eichhorn circulates to the Committee a draft article on local govern
ment. It is labeled “a 1:00 to 3:00 a.m. draft—an option.”773 She proposes to 
divide the state into eight counties, each containing several Neighborhood 
Councils, which are to succeed the present ANCs. Counties are to be governed 
by County Councils consisting of state legislators elected from the county and 
seven to nine members elected from the Neighborhood Councils. The County 
Councils are to “assist agencies that deliver services with the county in the 
preparation of service statements for the county and review such statements.” 
To make the work easier, State agency heads are required to organize their 
service delivery districts along county lines for housing code enforcement, 
street repair, refuse collection, parks and recreation, police patrols, sewer 
maintenance, health, public housing, social services, elementary and secondary 
school education, and several other programs.774

It seems likely that the Committee will pass some sort of article empowering 
local governments, so rather than trying to defeat all proposals like Eichhorn’s, 
I draft a less ambitious alternative. Instead of creating two sublevels of local 
government (counties and Neighborhood Councils), which strike me as hold
overs from the District’s current ward and ANCs system, I propose to have 
sixteen Community Council areas. Each would be governed by an elected 
Community Council, which would have the power to advise the state govern
ment on matters of policy (like the ANCs), consult with state government with 
regard to planning for service delivery, and exercise any other powers that the 
legislature provides. The state would be obligated to “give great weight” to the 
views expressed by a Council “with respect to the types of services to be pro
vided . . . and consult ... on an ongoing basis with respect to evolving 
changes in operations and programs . . . ,”775

The Committee convenes on March 25 and spends most of its time discuss
ing witness lists for its upcoming public hearings.776 After two hours, nothing 
has been said about the substance of the work, and there are only four meet
ings left before we must hear public reaction not only to our ideas about local 
government, but also to two other articles which are ours to draft, one on inter
governmental relations and one providing transition arrangements between 
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the time that Congress admits us to statehoood and the election of the first 
legislature. I plead with the Committee—a bare quorum of five is present—to 
turn to the policy issues before us, and I move the Committee to work from my 
draft.

Will I ever learn not to stick my neck out in front? Have my source’s warn
ings and my subsequent experience taught me nothing? This Committee 
seems entirely free of racial tension, lulling me into the belief that my work 
would not automatically be viewed with suspicion. But there is not even a 
second to my motion. To the contrary, Barbara Maguire, Victoria Street, and 
Nahikian all say that Eichhorn’s draft is preferable to mine because it contains 
more of the items from the Committee’s shopping list. Nahikian knows which 
way the Committee on the Legislative Branch is going; she adds that since a 
unicameral state legislature affords citizens so few chances for political input, 
there should be multiple levels of local government.

Eichhorn is absent from the meeting, and I wonder if the members are de
fending her draft more strenuously than she would. She wrote her draft before 
we met with Ann Witt; I wonder if that meeting has changed her views at all. 
In her absence, it is impossible to know. It doesn’t matter very much, for the 
meeting ends abruptly when Cassell summons Street who is also a convention 
officer, to a meeting of the Executive Committee, breaking our quorum.

* * ♦

The debate over the basic structure of local government focuses on whether 
we are going to create one or two levels. It would be equally sound to deter
mine the functions of local government before determining its structure, but 
structure appears first in both drafts and is easier to grasp. Eichhorn makes a 
motion in favor of two levels, with eight counties as the top level. The debate 
is lively. Moore and William Blount, a relatively taciturn member of the Com
mittee, support having only a single layer, on the ground that the public does 
not generally approve of more bureaucracy than is necessary. Nahikian, 
Eichhorn, and Jordan want a two-level system so that people can have some 
unit of government close to them, and to maximize citizen participation. The 
Committee takes its first substantive vote. The two-level system passes, five to 
two. The surprise is that Blount, who spoke for a single level of local govern
ment, votes for the two-level system.

Outside, in the corridor, I ask him why. “I was tired of all this talking,” he 
tells me. “All we do is talk. I just wanted to vote on something and get done 
with it.”

A reporter comes up to me after the meeting and asks for a quotation about 
why I voted against the motion. I decline to talk with him. The last thing I 
need is for the others on the Committee to read about my disagreement with 
the Committee majority in the press. I can imagine rekindling all the fear 
about Ward Three’s access to the media, and I want no part of it.

* * *

The room in which the Committee on Local Government meets is the only 
aesthetically pleasing site in the building. It is a small room, with the standard 
uncomfortable furniture and two windows facing the glass and cinder block J. 
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Edgar Hoover FBI Building across the street. The walls are light green, the 
ceiling white, and the floor is, amazingly, carpeted—a dirty gray-green.

What makes this room pleasant to work in is that Nahikian has plastered the 
walls with maps, all kinds of maps, of the District of Columbia. We have an 
historical district map, a map of jurisdictional areas, and maps of each ward, in 
ten colors. These maps are entitled “Generalized Existing Land Use—Presente 
Uso del Suelo en General-1980.” The residential areas are yellow, commercial 
offices are red, federal buildings are blue, parks are green, and so on through 
the spectrum. When the meeting gets tense, one can always find new patterns 
in these colored maps.

This wall display is further embellished in an all-day meeting at which the 
Committee does most of its drafting. I have lost the initial battle for simplicity, 
and my choice now is to sit back and watch, or to contribute to a draft article 
with which I will probably disagree. The latter strategy seems both more hon
orable (I recall how everyone, including myself, felt about my threat to boycott 
the final meeting of the pre-convention Committee on Rule and Calendar if 
that Committee would not defer to the judgment of the temporary Committee 
on Committees) and more likely to result in a draft that will not reduce the 
chances for statehood. The process, it turns out, is great fun. Nahikian has 
purchased a big pad of large pages of newsprint, and as each of Eichhorn’s 
concepts is discussed, I quickly draft some legally suitable language and enter 
it onto a page of newsprint with purple magic marker. Then we tape the para
graph to the wall and edit it with a brown magic marker. Soon the room’s 
maps are surrounded by paragraphs of text: purple paragraphs, green arrows, 
brown interlineations. It may succeed better as a work of modern art than as 
constitutional law, but the result is an entirely novel approach to neighborhood 
government. Although it has two levels rather than one, the draft merges 
Eichhorn’s proposal with my own.

In the plan we have worked out, the two levels of local government are 
composed of the same individuals, wearing different hats at different times. 
This reduces the total number of elected officials. As members of Neighbor
hood Councils, these officials have authority to advise the state government on 
policy and on decisions affecting their neighborhoods. The state must give 
“great weight” to their views and also must put in writing its reasons for not 
accepting a recommendation made by a Neighborhood Council. All of the 
Neighborhood Council members within a ward (we have renamed the counties 
wards) would sit at a second level as the Ward Council, which would have 
greater powers. These Ward Councils would “negotiate regularly” with each 
state agency that affected the ward and “oversee” the delivery of services and 
the implementation of policies in the ward.777 Much of the power of the Ward 
Councils turns, of course, on the interpretation of the words “negotiate” and 
“oversee.”

777. CLGIRT, Committee Draft on Local Government, Apr. 8, 1982, §§ 1, 5, 6, 7 (copy on file at 
Georgetown Law Journal}.

There is little agreement in the Committee on the meaning of these terms. 
Indeed, we have gone around in circles trying to find more suitable words. 
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such as “direct,” “consult,” enforce,” and “monitor.”778 The words we have 
used were the only ones that commanded a consensus, though none of us re
ally has a good idea about how a local government agency without independ
ent political power will be able to make effective demands on the state.779 In 
the end, we have pinned our hopes on giving the Ward Councils some real 
clout with the state government by including in their membership the three or 
four state legislators representing the ward.780

778. CTR, supra note 1, CLGIRT, Apr. 6, 1982, part 3, at 26-35.
779. Id. at 30 (“the word negotiate isn’t strong enough, because you and I could negotiate for days, 

but there is nothing in the Constitution saying that you had to do anything other than talk to me 
regularly”).

780. CLGIRT, Committee Draft on Local Government, Apr. 8, 1982. § 1 (copy on file at Georgetown 
Law Journal).

781. Hearing before the CLGIRT, Apr. 13, 1982.

I have mixed feelings about the product. 1 would still rather keep the consti
tution short and unremarkable to reduce to a minimum the controversies sur
rounding statehood. But considering the underlying preference of many, 
perhaps most, members of this Committee to give neighborhoods the power to 
direct the flow of state services and to deliver their own local services, this draft 
is relatively moderate. Still, the most ardent supporters of neighborhood con
trol probably worked within their ward delegations to be placed on this Com
mittee; the convention as a whole might want to accept a much more modest 
proposal. Should I dissent and offer a draft that merely gives the legislature 
the power to create and empower local governments if it so desires? Or would 
this be viewed by Nahikian, Eichhorn and the others as an act of betrayal that 
would ruin my ability to work with them on other issues, and perhaps provoke 
them to amend the draft on the floor and make it still more radical? I have a 
little time to decide, because the Committee votes to distribute its draft to dele
gates at the next plenary meeting, but it will not take a final vote on the article 
until after the public hearing.

* * *
Howard Hallman, a writer on neighborhood government who is active at an 

organization called the Civic Action Institute, leads off the hearing on our arti
cle.781 He blasts it from the left. What we call local government is merely 
advisory. It doesn’t go far enough; we should be directing our neighborhoods 
to deliver services themselves. Playing the role of a skeptical legislator, I ask 
him whether he has any figures to show that any services could be delivered 
more cheaply in the District if the neighborhoods were in charge. He does not. 
Have I scored a point with my fellow Committee members or do they resent 
my cross-examination of this witness, one of the few who have bothered to give 
us their time?

Haywood Sanders of the Brookings Institution cannot understand why we 
have created a two-level system of local government; the two levels seem to 
have similar functions. He balks at the word “oversight.” It is unrealistic, he 
believes, to establish oversight without giving the neighborhoods any real mus
cle. He would have us give neighborhoods a veto power over zoning, street 
closings, and planning unless overridden by an extraordinary majority of the 
legislature. As for our Ward Councils, they may become just another device 
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for collecting complaints which are then ignored.782

782. Id.
783. Hearing Before the CLGIRT, Apr. 15. 1982.

Nelson Rosenbaum, one of our first roundtable experts, delivers what seems 
to me to be the final blow. Our draft is totally inadequate as a charter for local 
government, he says. It offers no realistic promise of improvement. “Why ex
change what we have for a bird-in-the-bush if it doesn’t promise something 
better?” he asks us. He would have us move to a service delivery model, but 
he tells us that if we are not going to go that far, we might just as well leave the 
whole matter to the state legislature.783

I can hardly believe what I am hearing. Our witnesses are hardly represen
tative of the District; they are a self-selected few who are advocates of neigh
borhood government. They are the most vocal constituency that exists for the 
direction in which the Committee has moved. But they are dumping all over 
our work. If we haven’t satisfied even them, why are we doing this?

Hearings are not thought to be very important in the calculus of what actu
ally influences legislators, but I wonder whether this hearing has not changed 
the views of some of my fellow members. Perhaps now they also think that we 
have built a house of cards, that we were all along beyond our depth, trying to 
do much too much with too little understanding and too little time. As we 
clean up the papers on the Committee table, I ask Nahikian and Moore 
whether they now think that we should leave these issues to the legislature 
rather than report our draft formally to the convention. To my surprise, they 
tell me that they are persuaded; we should recommend a less detailed proposal, 
leaving matters to the legislature.

So we have come full circle. We may end up with the kind of product that I 
would have preferred on the first day, but such a result was politically impossi
ble until we had gone through the laborious process of trying to do something 
more ambitious.

♦ ♦ ♦

I draft a one-paragraph substitute article which permits the legislature to 
create and empower local units of government, and I distribute it to Commit
tee members. A meeting is scheduled for 4 p.m. to take final action on the 
local government article, but an important meeting of the Committee on Style 
and Drafting is scheduled for the same hour. I arrange with Nahikian that I 
will go to the Style and Drafting meeting, and she will have the Committee 
work on its other articles until 6:30. At that time, I will present my substitute 
proposal.

I arrive at 6:30 p.m. Maguire, grinning impishly, tells me that my substitute 
has been considered and rejected, and that the Committee’s pre-hearing draft 
has been given final approval, with the wards once again called counties.

The five other members who are present laugh at my shock. Nahikian is not 
present. She had realized after we had made our arrangement that she had an 
engagement to speak, in connection with her campaign for member of the 
Council, at five o’clock. When she left the meeting, she had asked the remain
ing members to defer consideration of the local government article until she 
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and I were present, but bowing to Maguire’s objection, they had refused, and 
in our absence, voted in favor of the Committee draft.

Maguire had voted with the majority, despite having told me on the tele
phone after the hearing that the hearing had changed her mind, too. Why, I 
ask her. “In thinking about it, I just got mad at all those witnesses,” she tells 
me. "Who are they to tell me what to say about local government? I know 
local government as well as they do.”

* * *

784. CTR, supra note 1, CLGIRT, Apr. 27, 1982, at 13-19.

There is one last chance. Our article is overdue, and floor debate on com
mittee proposals has already begun. But Nahikian schedules a final meeting of 
the Committee to consider other aspects of our work, and she allows me to ask 
a member of the Committee who voted with the majority to make a motion for 
reconsideration. I prepare for this meeting with some care. I compile a list of 
nine separate arguments against the draft that the Committee has approved: 
Its complexity, the risk it poses to ratification, the diffusion of accountability 
inherent in the extra layer of government, the additional cost, and so forth. 
Then I work these arguments into a speech which praises the Committee for 
the excellent work that it did under intense time pressure. I weave the hearing 
witnesses’ testimony into my speech, using their words, rather than my own, to 
criticize our work.

In the Committee, I make it clear that I am going to make a long speech. 
The members are patient because they know I did not have an opportunity to 
speak at the previous meeting. I give the talk,784 and when I finish I can see at 
once that people are having some second thoughts. I complete my talk by 
handing out a new, even simpler substitute, and instead of taking issue with 
my attempt to reverse the Committee’s decision, the members start to bicker 
with the language of the substitute.

As debate proceeds, it is clear that the Committee is moving away from its 
commitment to its product. I don’t try to push it; I let the clock do that. Jan 
Eichhorn is among those who are convinced that we have to change our posi
tion, and she begins to construct modifications to my draft. When other con
vention business presses us to end our meeting, Eichhorn makes the motion for 
reconsideration. It passes unanimously. At one more special meeting, we pin 
down the wording of what becomes the final Committee product, an article 
that leaves the issue for future legislative work, but requires the state’s first 
legislature to propose a local government law within two years and to hold a 
referendum on approving it every other year for sixteen years, until it is en
dorsed by the people.

Why has the Committe reversed itself? My speech was merely a device to 
make the group take itself seriously and stop to think, so I cannot believe that 
my words were even primarily responsible. I believe several factors turned the 
Committee around: The criticism by the witnesses; the presence of a group in 
the room that was slightly different in composition from the group that voted 
for the Committee draft; Nahikian’s growing doubts about what we had done; 
and most importantly, the fact that in the days before the reversal, floor debate 
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had begun, and members had watched how the Judiciary Committee had been 
forced to defend every sentence of its proposed article during a three-night 
barrage of questions and doubts. The experience of legislating is apparently 
turning us into legislators.

C. THE COMMITTEE ON STYLE AND DRAFTING

Until language for the text of the constitution is approved in preliminary 
form on the floor, the task of the Committee on Style and Drafting is to edit 
the convention’s rules and propose a more readable version to the delegates. It 
is a dry run for the Committee, and the work is more tedious than anyone 
could have imagined. Meetings often take all day on Fridays; in nine hours of 
debate over vocabulary, grammar, and punctuation, we sometimes get through 
only a few pages of the rules. A debate over whether a colon should follow the 
words “as follows,” for example, takes more than half an hour to resolve. 
Delegate Corn does her best to insist that the Committee’s product remain 
consistent with the Government Style Manual, but a majority of those present 
often prevail in choosing a different wording.

Fourteen people have signed up for the Committee, and obtaining or main
taining a quorum of eight proves to be very difficult. At times, those who are 
present constitute themselves as a “work group” which asks for ratification of 
its product when a quorum assembles. The legitimacy of this procedure trou
bles everyone, but there is no choice.

Gradually, the members lose patience with the editing process; they do not 
like spending their Fridays arguing over punctuation marks. But the most ac
tive members worry that if they don’t show up, other members will make sub
stantive rule changes in the guise of stylistic editing. Corn continues to 
proceed deliberately, forcing the Committee to consider several plausible alter
natives for each phrase. The Committee becomes frustrated with the pace. 
The manner in which she was appointed as chair contributes to the unease. 
There is talk of recalling her, or of asking her to assume a titular leadership 
while some other member actually presides over disposition of the rules. Corn 
is aware of the growing discontent, but she sees the text of the rules, and even
tually the constitution, as her product, and wants them to be grammatically 
perfect.

One of the final sessions for editing the rules is scheduled immediately after 
a routine Saturday plenary meeting. We work in our Committee room from 4 
to 5, but the building closes before we finish and we have to adjourn to a local 
bar. There, under a Pabst-on-tap mirror and in the midst of a full house of 
patrons, we get some beers and spread our papers onto a cocktail table. The 
usual committee process breaks out. Astonished customers watch as Corn 
yells at Kameny: “No. Goddammit, that should be a colon, not a semi-co
lon,” and Kameny returns, “Shut up, Gloria, I know punctuation better than 
you do.” After about half an hour, the bar’s other patrons tell Corn to keep the 
noise down, and she explains the duties of the constitutional convention and its 
drafting committee to them.

* * ♦
After nearly two months of working on the rules, the Committee is nearly 
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finished with its work, which still has to be approved on the floor. We honor a 
request to give an advance copy to Samuel Robinson, the chair of the Rules 
Committee. But in two months, the revised rules have come to look very dif
ferent from the rules as passed on the floor, and Robinson seems quite upset. 
There could be a big floor fight over changes in the rules, and if Style and 
Drafting’s package is rejected on the floor after two months’ effort, there may 
be massive resignations from the Committee, making it impossible to edit the 
actual constitutional text.

Now that the Committee’s work is under attack, the members become more 
united than ever before, and they develop a strategy for floor approval of the 
revised rules. The Committee will impress the convention with the seriousness 
of its effort by presenting a slide show at a plenary session. With an overhead 
projector, a member of the Committee will show the delegates a sample page 
of the original rules and the corresponding sections of the revised rules, dem
onstrating that while the words have been tightened up and the order made 
more logical, the meaning has not been changed. Wisely, Corn steps aside and 
this task is assigned to Feely, who is not only a black delegate and a teacher of 
English, but who also probably contributed more than any other Committee 
member to making the revised rules readable.

D. PLENARY MEETINGS

Most of the acrimony that I recall from the days before the election of of
ficers seems not to affect the Committee meetings. The delegates do continue 
their battles, however, using procedural weapons in the Saturday plenary ses
sions. An early incident results from Corn’s announcement that Chestie Gra
ham had been elected vice-chair of Style and Drafting. William Cooper, the 
convention’s secretary, challenges her right to be a member, much less an of
ficer, of the Committee. He says that under the rules, a delegate could volun
teer for this Committee by notifying the President of the Convention, and that 
although he was given notice, he did not pass it on to Cassell, making Gra
ham’s service on the Committee improper.785 After substantial debate, Cassell 
pleads with the delegates not to eat up the afternoon with such trivia and re
quests that the convention accept his ruling that Graham be permitted mem
bership on the Committee.786 But Cooper refuses to go along with what he 
considers an illegal appointment, and debate continues. I offer that the presi
dent was notified, because he had indicated to the convention that the secre
tary, Cooper, was his delegate for the purpose of giving him notice.787 To my 
surprise, Cassell rejects my reasoning, saying that he can rule that Graham is a 
member of the Committee “on the basis of . . . [his] prerogatives” and that 
Cooper is not his agent for receipt of notice.788 Graham eventually wins this 
battle, but in the course of the debate a black delegate whispers to me why 
Cassell rejected my attempt to help him. Graham had bolted the caucus to 
nominate Mason. She had been edged off the Committee on the Legislative 

785. Transcript, supra note 1, Mar. 13, 1982, at 113-14.
786. Id. at 116-17.
787. Id. at 121.
788. Id. at 122.
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Branch and some delegates wanted to keep her from joining Style and Draft
ing as well. “He’s saying to you, this is the business of black people,” my 
colleague tells me. “We’ll do it our way.”

This incident, however, is thankfully one of only a very few reminders of the 
racial division that characterized the convention’s first two months. Another 
develops from Barbara Lett Simmons’ weekly circulation of photographs she 
has taken at the convention, which she sells to the other delegates at cost. Two 
such photographs show the black caucus at work, and one of them includes a 
blackboard on which are recorded the results of the caucus elections for chairs 
of all of the committees—a photograph taken before those committees, which 
were to select their own chairs, had any members. Two weeks later, an anony
mously authored satiric newsletter appears in delegates’ convention mailboxes. 
An entry reads: “Convention Photographer: Our thanks to BLS for the won
derful photos of convention activities including the candids of the Black Cau
cus' meeting to select committee chairs.”789 Simmons complains on the floor 
that “sovereign sanctity” ought to attach to a delegate’s mailbox, and that “it 
should not be available for anyone’s garbage.”790 Her motion to secure the 
delegates’ mailboxes opens a major debate on the issue of free speech,791 in
cluding a lengthy argument over whether a delegate can “call the question” 
without first being recognized by the chair.792

789. Alternative Caucus News, v. 1, no. 1, Mar. 20, 1982 (copy on file at Georgetown Law Journal).
790. Transcript, supra note 1, Mar. 20, 1982, at 104.
791. Id. at 105-09, 114-20.
792. Id. at 109-14.
793. Transcript, supra note 1, Apr. 24, 1982, at 79.
794. Id. at 83.
795. Id. at 86.
796. Transcript, supra note 1, Apr. 3, 1982, at 128.

Lengthy battles over procedural points continue to characterize the plenary 
meetings. The president is compelled to ask the secretary to “stop ob
structing,”793 and delegates wonder whether the convention will really be able 
to approve constitutional text, where real policy issues will be at stake, in only 
four or five weeks of debate. But one expected battle never materializes. On 
the day before the convention is scheduled to begin debating committee pro
posals for constitutional text, the Committee on Style and Drafting presents its 
slide show on the revised rules. The presentation fits into the agenda late in 
the afternoon. None of us knows where the opposition is going to come from 
though we can all sense that it is there. But a few minutes pass before the 
room is darkened and the equipment focused. During this time someone an
nounces that a vendor has arrived with food. Many delegates take advantage 
of the hiatus in the proceedings to obtain refreshment. The hall is nearly 
empty when Feely finishes discussing how old rule 3.4 has become new rule 
3.3(g).794 The package is approved unanimously on a quick voice vote.795

With approval of the rules, the stage is set for debate and voting on the 
structure of state government. Will it be possible, I wonder, for debate on 
delegates’ concerns to proceed as Cassell says he wants it to: with “that tension 
removed, and an open, democratic full discussion of all things done without 
bitterness?”796
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E. PRESS COVERAGE

The Washington Post has been a big surprise, for it seems to have missed 
both of the real stories of this convention: The existence and role of the black 
caucus, and the fact that, despite the ideological passions of the delegates, their 
relative legal and legislative inexperience, and their lack of financial and other 
resources, a responsible constitution is emerging from the committees. Instead 
of reporting these events, the Post contents itself with articles about the wildest 
ideas that delegates put forward, even though most are not adopted by a com
mittee,797 and with editorials arguing that “[b]y larding up their draft docu
ment with words about every delegate’s favorite cause, pet peeve and/or recipe 
for instant nirvana, the convention members can assure a guaranteed negative 
reception in Congress . . . .”798 At the end of a session, I corner the Post's 
reporter, Paul Valentine, and ask him why the paper is focusing on the fairly 
radical ideas being proposed by individual delegates for the bill of rights 
rather than the less radical work being approved by the other committees. He 
tells me that he has been arguing with his editor about just this point, but she 
wants him to omit what he is writing about how conventional most of the 
convention’s product is. “ ‘Can’t you just leave all that out?’ she keeps asking. 
‘The people don’t want to read that.’ ”

797. See Valentine, DC. Convention Fight Looms on Abortion, Guns, Wash. Post, Apr. 17, 1982, at 
Bl,col.2; Valentine, Rugged Constitution Needed to Digest AH the Ideas, Wash. Post, Apr. 12, 1982, at 
B2, col. 2.

798. Editorial, How to Kill Statehood—Fast, Wash. Post, Apr. 24, 1982, at A16, col. 1.
799. Revised Rules, supra note 1, § 3.3.
800. The three exceptions were authorization for an intermediate appellate court, establishment of a 

position of lieutenant governor, and a change in the name of the legislature.

Mine, I suppose, is every elected official’s complaint about the press. And 
his is the standard reply.

IX. The Floor—Policies in Conflict

Floor debate on proposals for constitutional text began on April 16, 1982, 
and ended on May 29. Under the convention’s rules, each proposal was to be 
given three readings, with successively higher majorities required to make 
changes in content. An ordinary majority, however, would be sufficient to 
make any editorial changes that had been approved by the Style and Drafting 
Committee.799 In fact, the time constraints under which the convention was 
operating, even more than the requirement of extraordinary majorities, served 
to discourage reexamination of anything that had been approved on the floor. 
With only three exceptions on the second reading,800 and none on the third 
reading, the text that was hammered out on first consideration of a proposed 
article became the final text of the constitution.

During this period, the delegates met in plenary session five evenings each 
week and most of the day on Saturdays. A few of the committees, particularly 
the Committee on the Preamble and Bill of Rights, had not completed their 
work by the time that the marathon of plenary sessions began, and they had to 
schedule extra meetings on weekday afternoons to complete their proposals. 
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The Committee on Style and Drafting also had to meet during the day to edit 
text that had been approved on the first reading. Because most delegates held 
full-time jobs in addition to their convention duties, the workload was very 
heavy.

The first portion of text considered on the floor was the preamble. Because 
the proposed language was symbolic, there were disagreements over the choice 
of symbols. Amendments were offered, for example, to insert a reference to 
God,801 and to delete a reference to “reachfing] out to all peoples of the 
world.”802 But the committee’s proposed preamble was approved on the floor 
without any change whatever, in large measure because of an eloquent oration 
by the committee’s chair, Rev. Jerry Moore. He urged delegates to reject floor 
amendments because when an individual “undertakes to become a committee 
and report to the convention . . . [hjowever eloquent, however well-meaning, 
however astute may be the intention ... I do not believe that it reaches the 
apex of what a convention committee can do.”803 This speech may have set the 
tone for the weeks that followed. Although many amendments to committee 
proposals were offered, very few made significant policy changes in what com
mittees had proposed. Most of the amendments that were approved on the 
floor were perfecting amendments, often accepted by the sponsoring 
committee.

801. Transcript, supra note 1, Apr. 26, 1982, at 103.
802. Id. at 110.
803. Id. at 90.
804. Judiciary Committee Proposal, Apr. 19, 1982, § 3.1.
805. Id. § 3.5.
806. Transcript, supra note 1, Apr. 27, 1982, at 46-47.
807. Id. at 49.
808. Transcript, supra note 1, Apr. 28, 1982, at 90.
809. Id. at 86-113.

A. JUDICIARY

The two principal contests with respect to the article on the judiciary in
volved the number of layers to the court system and the method for judicial 
selection. The Committee on the Judicial Branch proposed a judicial system 
consisting of two tiers of constitutionally established courts, plus such inferior 
courts as might be established by statute.804 Delegate Charles Mason noted 
that another proposed constitutional provision required the state’s highest 
court to sit en banc rather than in panels,805 and that the District of Columbia 
Court of Appeals in fact almost always sits in panels because it could not 
otherwise handle the volume of appellate cases. He suggested that a three-tier 
court system, including an intermediate appellate court, would be necessary if 
the highest court were to sit en banc.806 The Committee responded that “there 
was no demonstrated economic or judicial management need for an intermedi
ate appellate court,”807 and that “every one of the people who testified before 
our committee said there was no need for a three-tier system.”808 A motion to 
add a third tier was defeated on a voice vote.809

Just before adoption of the article on the judiciary, however, Delegate Ken
neth Rothschild reported on a telephone conversation he had had with a for
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mer clerk of the D.C. Court of Appeals. This clerk had said that the two-tier 
system which was about to be approved by the convention was “not worka
ble,” because it would not be able to handle the predictable appellate vol
ume.810 This disclosure did not prevent adoption of the article on first 
reading,811 but it did raise questions in delegates’ minds. On the second read
ing of the article several weeks later, Delegate Alexa Freeman, then a law stu
dent at American University, raised the issue again.812 Her research had 
revealed that even with the court of appeals sitting in panels, appeals were 
backlogged for more than a year.813 If the convention did not permit the legis
lature the option of creating an intermediate appellate court, she concluded 
that “you are going to have poor people sitting in jail for 560 days waiting for 
their appeals.”814 Freeman was supported by Charles Mason, who reported 
that the Massachusetts legislature had recently added such a court to the state 
system at the recommendation of a commission headed by Professor Archibald 
Cox, and that “[m]y impression is that it works very well [in reducing appellate 
backlog].”815 Delegate Simmons argued that an intermediate court might be 
needed to prevent economic inequality, because although poor people might 
wait in jail for an appeal, “if you’ve got money, power, and status, you don’t 
languish. You do get your case expedited.”816 The two-tier system would 
therefore disadvantage “high visibility minorities and poor people.”817

810. Transcript, supra note 1, Apr. 30, 1982, at 202, 208.
811. Id. at 223.
812. Transcript, supra note 1, May 22, 1982, at 166.
813. Id. at 167.
814. Id. at 168.
815. Id. at 174.
816. Id. at 176.
817. Id.
818. Id. at 179 (Delegate Talmadge Moore); id. at 172 (Delegate Cooper).
819. Id. at 171.
820. Id. at 181.
821. Id. at 186-200; Const., supra note 1, art. IV, § 2(A).
822. See Transcript, supra note 1, Apr. 28, 1982, at 176 (Delegate Thomas, quoting other delegates.)
823. Id. at 175.

The only opposition expressed to the Freeman amendment came from dele
gates who were troubled by the idea of reopening any issue that had already 
been decided once on the floor,818 and from Delegate Janette Harris, a mem
ber of the Committee on the Judicial Branch, who reiterated that some wit
nesses before the Committee had stated that an intermediate court would not 
reduce backlog.819 The amendment received the two-thirds vote necessary for 
passage on a second reading,820 and perfecting amendments that clarified the 
jurisdictional relationships among the various levels of courts were then 
adopted.821

With respect to the judiciary, the delegates also focused on judicial selection 
and retention. Some delegates would have preferred a system of elected 
judges822 to the appointive system that the Committee on the Judicial Branch 
had recommended. Instead, aware that they did not have the votes for an elec
tive system, these delegates proposed that the judges, though appointed by the 
governor, would have to submit to periodic retention elections at which the 
voters would either keep them in office or remove them.823 Delegates argued 
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that a retention system would prevent the judiciary from being “too controlled 
by lawyers,”824 get citizens involved in reviewing sitting judges825 and strike a 
balance between independence and accountability.826 Opponents of retention 
elections claimed that judges facing election might be influenced by the press 
when deciding cases involving individual rights,827 that the existing judiciary 
might campaign in Congress against statehood because this clause would so 
threaten sitting judges,828 and that special interest groups would campaign 
against judges who had resolved policy issues in a way inconsistent with their 
views.829 By a narrow vote,830 a provision was added to the constitution requir
ing judges to stand for election after three years of service, and periodically 
thereafter.831

824. Id. at 184 (Delegate Rothschild).
825. Id. at 187 (Delegate Gamer).
826. Id. at 192 (Delegate Jordan).
827. Id. at 182-83 (Delegate Clarke).
828. Id.
829. Id. at 187 (Delegate Eichhorn).
830. Id. at 199.
831. Const., supra note 1, art. Ill, § 10. The subsequent elections are to be held every ten years for 

supreme court judges and every six years for superior court judges.
832. Committee on the Executive Branch Proposal, SC1-3A-OOO3, Apr. 24. 1982.
833. Transcript, supra note 1, May 3, 1982, at 48-49.
834. Id. at 46.
835. Id. at 53 (Delegate Simmons).
836. Id. at 56.
837. Transcript, supra note 1, May 26, 1982, at 120-42.

B. EXECUTIVE BRANCH

When the report of the Committee on the Executive Branch reached the 
floor, the delegates concentrated their attention on which constitutional officers 
would be established, and on whether the appointing authority of the governor 
would be qualified by limitations against appointing all members of boards 
and commissions from the same political party. The principal issue was 
whether the constitution would provide for a lieutenant governor.

The Committee on the Executive Branch had recommended the establish
ment of four elected officers: a governor, lieutenant governor, secretary of 
state, and attorney general.832 On the floor, Delegate Brian Moore moved to 
strike the office of lieutenant governor, arguing that the office would be an 
unnecessary expense for a small jurisdiction that had no need for an essentially 
ceremonial office.833 He proposed instead that the constitution define the du
ties of the secretary of state to “include the combined functions normally car
ried out by a lieutenant governor found in larger states.”834 The Committee 
responded that the new state needed an ideologically compatible substitute for 
an ill or absent governor, and that a secretary of state elected for technical 
proficiency might not agree with the governor’s policies.835 Despite the Com
mittee’s arguments, the Moore motion carried.836 Here, too, the convention 
had second thoughts; on second reading, the office of lieutenant governor was 
restored, and the position of secretary of state abolished.837

The unusual political makeup of the District of Columbia contributed sig
nificantly to the other textual change in the article on the executive branch. 
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The District’s overwhelmingly Democratic electorate made the convention’s 
few Republicans apprehensive that all appointed officials in the new state 
would forever be Democratic, freezing out Republicans from virtually any 
participation in state government. Accordingly, one of the Republicans pro
posed, apparently at the Republican Party’s request,838 that each board or 
commission be required to include minority party representation.839 Oppo
nents of this concept argued that it would politicize otherwise professional 
commissions,840 and that no governor would ignore a minority party.841 
Notwithstanding these arguments, the proposal was adopted on a voice 
vote.842

838. Transcript, supra note 1, May 4, 1982, at 124.
839. Id. at 106.
840. Id. at 114 (Delegate Shelton).
841. Id. at 116 (Delegate Simmons).
842. Id. at 127; Const., supra note 1, art. Ill, § 8(C).
843. Committee on Suffrage Proposal, SC1-104-0009. Apr. 28, 1982, § 1(e).
844. Transcript, supra note 1, May 5, 1982, at 64.
845. Id. at 65.
846. Id. at 66.
847. Id. at 69-70.
848. Id. at 66.
849. Id. at 68.
850. Id. at 72.

C. SUFFRAGE

The principle issue of floor debate concerning suffrage involved the question 
of voter registration. The Committee on Suffrage proposed that the new state’s 
board of elections be authorized to close voter registration for a period of up to 
thirty days before elections.843 Several delegates took issue with this plan, and 
proposed instead that prospective voters be permitted to cast ballots simply by 
showing proof of residence when they went to vote.844 They pointed out that 
the District, like most jurisdictions, had a high percentage of unregistered but 
otherwise potentially eligible voters, and that as of 1982 five states permitted 
voting upon presentation of a local driver’s license at the polls.845

In the debate that followed, what appeared to separate the two sides were 
different assumptions about why otherwise eligible voters failed to participate 
in the electoral process. Proponents of “same-day” registration believed that 
the administrative burden of registering in advance, before the election was 
fully focused, was excessive. They argued that nonparticipation had cultural, 
educational, and financial underpinnings,846 and that the D.C. Board of Elec
tions had historically made so many errors that citizens were discouraged from 
registering and voting.847 Those who preferred to let the legislature close regis
tration in advance acknowledged the history of voting problems in the District, 
but claimed that they would get worse if officials were not given a quiet period 
in which they could sort out the voters before election day.848 They also be
lieved that massive forgery of voter identification would take place,849 and that 
candidates would purchase votes on election day.850 More important, the op
ponents of same-day registration did not believe that the election machinery 
itself bore much responsibility for low participation. Instead, they suggested 
that those who did not vote were alienated from the process because they did 
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not understand “the reasons and the importance of voting.”851 In the end, the 
same-day registration proposal was narrowly defeated by the convention.852

851. Id. at 67.
852. Id. at 76 (14-12 vote).
853. Committee on the Legislative Branch Proposal, SC1-2A-0017, May 1, 1982, § I.
854. Transcript, supra note 1, May 11, 1982, at 15-16 (Delegates T. Moore and Warren).
855. Id. at 9-10.
856. Id. at 24.
857. On the first reading, the name “Legislature” defeated the name “Senate” by one vote. Id. at 47. 

The Legislature was eventually renamed the House of Delegates on second reading. Const., supra note 
1, art. II, § 1.

858. Transcript, supra note 1, May 11, 1982, at 14.
859. Id. at 29 (Delegate Nahikian).
860. Id. at 29-30.
861. Id. at 58.

D. LEGISLATIVE BRANCH

One of the most vigorously contested battles of the convention was the fight 
over the structure and size of the legislature. On the surface of this debate, 
three issues were interwoven: The name of the legislative body or bodies, their 
number, and their size. As in the Committee on the Legislative Branch, how
ever, the real issue involved the delegates’ competing conceptions of how “pro
fessional” a legislature they wanted.

This underlying issue was reflected in the fact that the name of the legisla
ture was hotly contested; the name became a symbol for each side’s view of the 
kind of legislature it wanted. The Committee on the Legislative Branch, which 
had recommended a one-house legislature, had proposed calling it the “Sen
ate.”853 As two Committee members explained it on the floor, the title of “Sen
ator” is “prestigious [and] traditional,” and the new state’s unicameral body 
should be called a Senate because it would be the highest lawmaking body in 
the state.854

A proposal to change the term to “House” or “House of Delegates” was put 
forward because, in the view of some delegates, a “House” is “generally con
sidered the people’s body,” whereas a “Senate” has traditionally been “far 
more elitist, ... the bastion of privilege [and] wealth.”855 This proposal 
failed,856 because although a majority of the delegates opposed the name “Sen
ate,”857 some of them also disliked the name “House” because its members 
could be confused with the new state’s United States Representative.858

Before the name of the state legislature was fully resolved, the more central 
issue of unicameralism or bicameralism arose. The delegate who launched the 
challenge to the Committee’s recommendation first explained that a two-house 
legislature was needed for a system of checks and balances,859 but she soon 
made clear that the “more fundamental” problem was that a unicameral legis
lature was more likely to be composed of “professional and full-time people” 
which “takes away the ability of regular, everyday citizens to actually have a 
decisionmaking role in forming legislation.”860 This concern was later echoed 
by a delegate who worried that full-time legislators were “removed from the 
world that the rest of us inhabit, with the normal concerns and worries that we 
have.”861
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Curiously, the argument against elitism was also made in favor of the uni
cameral approach. One of its most outspoken supporters argued that the con
cept of an upper house was designed in England “to provide an undue 
advantage to the money interests,” and that even the American Revolution 
was led by the “rich landowners.”862 A two-house body would necessarily in
clude an upper house, he noted, asking, “Whose checks are we trying to bal
ance?”863 Most of the supporters of unicameralism based their defense, 
however, on more traditional grounds: that a one-house body would concen
trate political responsibility,864 preventing leaders in each house from trading 
responsibility for killing popular legislation;865 that keeping the legislative pro
cess simple enough to be followed by the citizenry was desirable;866 that a 
unicameral system was familiar to D.C. residents;867 and that a unicameral 
system would be less costly.868 Those opposed to what they saw as an inevita
bly elitist professional legislature were particularly unmoved by the cost argu
ment. They argued that nonprofessional, citizen legislators could be paid 
relatively little; one delegate mentioned a range of $2000 to $3000 a year.869

871. Transcript, supra note 1, May 12, 1982, at 96.
872. Committee on the Legislative Branch Proposal, SC1-2A-0017, May 1, 1982, § 2.
873. See generally Transcript, supra note 1, May 11, 1982, at 90-148; Transcript, supra note 1, May 

12, 1982, at 14-96.
874. Transcript, supra note 1, May 12, 1982 at 40.
875. Id.
876. Id. at 41.
877. Id. at 44.

Initially, the convention voted for a bicameral system.870 The next day, how
ever, during a lengthy debate about the size of the legislature, it reversed it
self.871 The Committee had recommended a total of twenty-four legislators,872 
but individual delegates proposed a large number of alternatives.873 Support
ers of the Committee proposal argued, in addition to the lower cost of a rela
tively small body,874 that it would prove politically impossible ever to reduce 
the size of the legislature if it should prove to be too large.875 They further 
argued that if the number of legislators became much larger than twenty-four, 
and districts correspondingly smaller, it would be impossible ever to unseat 
incumbents, because the number of swing voters would be small enough for 
the incumbent to affect through personal influence.876 Finally, Committee pro
posal supporters argued that if the public believed that the convention was 
creating jobs for politicians, the constitution would not be ratified.877

Challengers of the Committee proposal again framed the issue in terms of 
the probability that the legislature would be more likely to vote higher salaries 
to fewer people, enabling members to spend full time on legislative duties. 
This was perceived as a strongly negative influence by some delegates, who

862. Id. at 55-56 (Delegate Jordan).
863. Id. at 56.
864. Id. at 31.
865. Id. at 59.
866. Id. at 31-32.
867. Id. at 32.
868. Id. at 32-33, 53-54.
869. Id. at 58.
870. Id. at 66.
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reminded the others, to two bursts of applause,878 that “it is the professionals 
who brought you Ronald Reagan. It is the professionals that brought you a 
100% increase in defense spending, because that’s best for industry. And it is 
the professionals in our city that in fact cannot deliver services adequately to 
our neighborhoods .... I am much happier to allow my laws to be written 
by folks like you or I . . . ,”879 The Committee’s proposal was defeated, 
twenty-two to ten,880 and the convention decided on a legislature of forty 
members.881

878. Id. at 49, 51.
879. Id. at 50.
880. Id. at 67.
881. Id. at 86; Const., supra note 1. art. II, § 2.
882. See, e.g., Md. Const, art. Ill, § 15(1); S.D. Const, art. Ill, § 6; Texas Const., art. Ill, § 40.
883. Transcript, supra note 1, May 13, 1982, at 139.
884. Id. at 139 (Delegate Kameny).
885. Id. at 151.
886. Transcript, supra note 1, May 14, 1982, at 51.
887. Id.
888. Transcript, supra note 1, May 17, 1982, at 23-24 (Delegate Long).

Despite the success of this challenge to the Committee’s concept of a smaller 
legislature, the convention rejected a more direct attempt to prohibit the legis
lature from becoming too “professional.” Many state constitutions limit the 
number of days during which the legislature may sit each year,882 and a mo
tion was made to limit the time that the new state’s legislature could meet to 
120 days per annual session.883 One delegate responded to this motion in the 
strongest possible terms:

All I need to do is look at those two pathetic examples of statehood 
on either side of us, Maryland and Virginia, with their hectic, chaotic 
sessions, which meet your approximate criteria every year—ill-de
vised, ill-advised, ill-enacted legislation—to see all the ills and evils 
of what you’re trying to perpetrate on us . . . ,”884

The proposal received only a single vote.885

E. ECONOMIC DEVELOPMENT

The proposals of the Committee on Economic Development, like those of 
the Committee on the Bill of Rights, were among the most controversial of the 
convention. Some of the disagreement involved particular provisions, but to a 
significant extent, the issue dividing the delegates was the question of whether 
economic proposals belonged in a constitution at all. This issue was joined at 
the outset of the debate when Delegates Wesley Long and William Cooper, 
two members of the Committee on Economic Development, introduced a mi
nority report that would have substituted a single sentence in the place of all 
six proposed articles drafted by the Committee.886 Their substitute would have 
empowered the legislature to pass laws for the general welfare, including laws 
relating to labor, health, the environment, and utilities.887 The sponsors of the 
substitute believed that the articles proposed by the Committee seemed to cre
ate new and sometimes controversial rights of dubious economic merit—’’red 
flag[s]” that might put the constitution in jeopardy.888 They also claimed that 
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Committee deliberation was inadequate and that the Committee had exceeded 
its authority:

[W]e are all aware of the high-handedness that some delegates can 
serve [sic]. I think we are all aware of how many delegates vote in 
unison, how many delegates don’t give an objective view to what is 
before us ... . We [who served on the pre-convention Committee 
on Committees] certainly did not expect the Committee on Economic 
Development to come out with such an extraneous document. This 
was not their purview.889

889. Id. at 29 (Delegate Cooper).
890. Id. at 26 (Delegate Coates).
891. Id.
892. Id. at 27 (Delegate Holmes stating “if we didn’t want the committees, we shouldn’t have put the 

ten together”).
893. Id. at 32 (Delegate Coates). The record shows that the speech was applauded. «Z, suggesting 

more than isolated support for Delegate Coates’ views.
894. The vote was 25-5. Id. at 35.
895. See Const., supra note 1, arts. VIII, IX, X.
896. Committee on Economic Development Proposal, SC1-9A-00I1, Apr. 29, 1982, § 1.
897. Transcript, supra note 1, May 14, 1982, at 129.
898. Committee on Economic Development Proposal, SC1-9A-0011, Apr. 29, 1982, § 1.
899. Id.
900. Transcript, supra note 1, May 14, 1982, at 117.
901. Id. at 119.

Supporters of incorporating economic policy judgments in the constitution 
acknowledged that to do so was controversial, but argued that “the Continen
tal Congress was controversial,”890 that the convention should not ignore the 
“issues of vital interest”891 and that the convention should defer to the work 
that the Committee had done.892 They responded to the argument that the 
economic provisions might make the adoption of the constitution more diffi
cult by asking, “Why should I, for the sake of getting out of jail, contract my
self to be bound and stocked in the public center? Now if to secure statehood, 
we have to encumber ourselves to the economic interests for the sake of their 
own gains, rape and rob and prostitute the citizens of the city, then let them 
keep statehood.”893 The minority substitute was defeated easily.894

Although the six articles proposed by the Committee embraced literally doz
ens of regulatory topics,895 four of these topics attracted most of the attention 
of the delegates. The Committee had proposed language to make it the “pol
icy,”896 a word changed on the floor to “responsibility,”897 of the state to “pro
tect . . .the environment.”898 The proposal had gone further by specifying that 
it would do so “by . . . preventing pollution or degradation of the air, land 
and water; contamination of indoor air and drinking water; and the creation of 
unnecessary noise, hazardous wastes or other threats to the public’s right to 
health and enjoyment of its surroundings.”899 The inclusion of what became 
known as this “laundry list”900 provoked a classic ideological battle between 
environmental absolutists and cost-benefit analysts.

A motion was made to strike the laundry list,901 and although that proposed 
amendment need not have raised the question of taking costs into account in 
making environmental decisions, the delegates read that issue into the word
ing. Delegate Oulahan, a lawyer, claimed that the words “right to health” in



1984] D.C. Constitutional Convention 1001

the list could imply a right enforceable in court and said that the drafters had 
not estimated the cost of implementing that right.902 The convention’s counsel, 
commenting not especially on the laundry list but on the inclusion of environ
mental protection language in general, conceded that “the courts will decide 
ultimately . . . what this section means.”903 The possibility that some of the 
language of the section might frighten off cost-conscious delegates aroused the 
absolutists. One argued:

902. Id. at 120.
903. Id. at 121.
904. Id. at 122 (Delegate Marcus).
905. Id. at 122-23 (Delegate Jones).
906. Id. at 123 (15-12 vote).
907. Committee on Economic Development Proposal, SC1-9A-0011, Apr. 29, 1982, § 3.
908. Transcript, supra note 1, May 14, 1982, at 138.
909. Id. at 141 (Delegate Eichhorn).
910. Id. at 152 (Delegate Jones).
911. Id. at 144 (Delegate Jordan).

It is also fascinating to me that the issue of cost of protecting our 
environment comes up. Do we talk about the costs of the right to 
vote? Well, what is the right to vote if the environment exists that 
you can’t exist in it?904

Another performed a thumbnail balance:
It costs much more to put people in hospitals, and when you get right 
down to it, the cost of human services is an awful lot of money in this 
city and I think the money ought to be spent to make you 
comfortable.905

By a narrow margin, the laundry list was removed.906
The second issue that generated intense controversy involved a proposed 

section which provided that:
Each person has the right to a clean and healthful environment, and 
a corresponding duty to refrain from environmental impairment. 
Each person may enforce these rights and duties against any party, 
public or private, through appropriate legal proceedings, subject to 
reasonable limitations and regulations as provided by law.907

Again, Delegate Oulahan claimed that the concept was flawed. He noted that 
the first clause was stated in absolute terms, but that it was in fact impossible to 
assure an absolutely clean or healthful environment. Therefore, each person’s 
right to such an environment necessarily would be violated. Because this 
would give rise to a cause of action under the second clause, Oulahan argued 
that the provision would become “the single most important source of litiga
tion in our state.”908 Other delegates feared that previously innocuous behav
ior might be declared unlawful under the proposed section. For example, one 
delegate noted that she might be sued for smoking,909 one wondered whether 
she might be liable if she stopped cutting her grass910 and one recalled that he 
used to keep “a ewe and a little ram”911 which might attract the attention of 
litigious neighbors.

In response, supporters of the clause pointed out that the District of Colum
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bia suffers from extremely bad pollution912 and that the clause empowered the 
legislature to impose reasonable limitations on the right to sue.913 The lan
guage was approved by a margin of sixteen to twelve.914

912. Id. at 139, 150-51, 155.
913. Id. at 140-41, 146, 153.
914. Id. at 158.
915. Committee on Economic Development Proposal, SC1-9A-0012, Apr. 29, 1982, § 2(a).
916. U.S. Const, amend. V.
917. Report of the Committee on Economic Development, Apr. 30, 1982.
918. Id.
919. See id.
920. Id.
921. See Transcript, supra note 1, May 14, 1982, at 180 (Delegate Schrag).
922. Id. at 185 (Delegate Croft).
923. See generally id. at 198-225.
924. Id. at 211.
925. Const., supra note 1, art. X, § 2(a).

The third controversy arose from a Committee proposal to include a provi
sion in the constitution stating that utility “rates shall not be so excessive for 
the service rendered as to take rate-payers’ property.”915 The concept of a tak
ing of property obviously originated in the United States Constitution’s guar
antee against governmental takings without just compensation.916 The link 
between that context and the Committee’s proposal lay in the claim, sometimes 
made by utilities, that if governmental regulatory bodies did not permit them a 
sufficient rate of return on their investment, the utilities’ property was being 
“taken” by the government.917 The proposed clause was thought to give con
sumers of utility services a “corresponding property right” that would enable 
them to “force utilities to accrue costs in the most efficient manner.”918

Though it appeared from the Committee’s report that its real intention was 
to strengthen the public’s hand as against inefficient utilities,919 the language 
chosen by the Committee did not relate only to inefficiency but added the 
phrase about the taking of property. This additional phrase might be inter
preted, at some later time, to preclude charging consumers (or at least those 
consumers who were down to their last dollars, or perhaps their last discretion
ary dollars) for electricity, gas, or telephone service. The problem was com
pounded by the fact that a noncontroversial part of the same provision stated 
that utility services shall be provided at the “lowest reasonable” rates.920 One 
delegate questioned how any charge for utility service could be construed as a 
taking of property if rates were already at their lowest reasonable level.921

The chair of the Committee on Economic Development vigorously defended 
the Committee’s language. He noted that utilities were “private monopolfies]” 
with “a constitutional right to a rate of return. The consumer has no constitu
tional right. What we are trying to do is provide the consumer with a constitu
tional right.”922 Many of the other delegates spoke on this issue, most of them 
supporting the Committee’s language based on a sense that public utilities 
were charging excessive rates and needed additional constraints.923 An amend
ment to delete the reference to a taking of ratepayers’ property was de
feated,924 but the Convention ultimately settled upon a compromise in which a 
phrase barring “unreasonably high rates on excessive capital investments”925 
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was substituted for the “takings” clause.926

926. Transcript, supra note 1, May 14. 1982, at 228.
927. Report of the Committee on Economic Development, April 30, 1982.
928. Committee on Economic Development Proposal, SC1-9A-0013, Apr. 29, 1982, § 1.
929. Transcript, supra note 1, May 15, 1982, at 110-11.
930. Id. at 117 (Delegate Nahikian).
931. Id. at 121.
932. Id. at 115.
933. Id. at 119, 128.

The final major controversy on the economic articles raised the question of 
whether, and under what conditions, public employees would have the right to 
strike. The Committee had debated this controversial issue extensively, and in 
the end had sought to construct a balance between the right to strike and pro
tection of the general welfare.927

Under the Committee’s compromise, public employees’ right to strike “shall 
not be abridged unless it serves a compelling governmental interest, is nar
rowly drawn so as to serve that interest, and it is clear that no alternative form 
of regulation is possible which does not abridge such right.”928 Some delegates, 
for whom Delegate Maurice Jackson was the principal spokesperson, did not 
think that this limited recognition of public workers’ rights went nearly far 
enough. Jackson proposed to substitute an absolute right to strike, and he ex
plained the reasons in one of his major addresses to the convention:

Labor is a commodity, bought and sold in the market every day. For 
those who are lawyers and whatnot, it goes to the highest bidder; for 
those who are like me and have nothing, in many cases it goes to the 
highest, in some cases it goes to the lowest. But it is still all we have 
.... [The right to strike is missing in the U.S. Constitution because] 
not a single black person—which means one out of six people in this 
country . . .—passed this Constitution .... And if there is any
thing in society that I know I will do, it is stay poor, stay black, work 
my tail off, pay taxes, and die .... My labor is something to die 
for, and I will put this on the line right now.929

Other delegates were equally impassioned. One spoke of her father, who had 
been attacked by dogs and hosed down by water hoses in three-degree weather 
walking a picket line.930 Another reminded delegates pointedly that there had 
once been an implicit bargain under which public employees enjoyed greater 
job security than private employees and in return gave up the right to strike, 
but that the deal had been broken by government layoffs by the Reagan 
Administration.931

Opponents to the Jackson substitute combined pragmatic and emotional ar
guments. They asserted that an absolute right to strike would be an easy target 
for opponents of statehood,932 and that Congress would have particular con
cerns about the possibility of police strikes in the state surrounding the federal 
enclave that would remain the nation’s capital.933 They also asked the dele
gates to view the issue not only from the perspective of the worker, but also 
from the perspective of the recipient of public services: “If you had a relative 
who had a heart attack, or if you had a relative who had been shot, like I had a 
few weeks ago, if you had your house bum down with children in it, how 
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would you feel if the police were on strike, and you couldn’t do anything about 
it?”934 The Jackson substitute was ultimately defeated by a vote of sixteen to 
fourteen,935 and the Committee proposal was approved by a wide margin.936

934. Id. at 130 (Delegate H. Mason).
935. Id. at 140.
936. Id. at 171 (22-8 vote).
937. Transcript, supra note 1, May 17, 1982, at 48.
938. Id. at 50.
939. Committee on Finance and Taxation Proposal, SC1-5A-0004, May 7, 1982.
940. Report of the Committee on Finance and Taxation (undated).
941. Id.
942. Transcript, supra note 1, May 17. 1982, at 171.
943. Id. at 183.
944. Id. at 184.

F. FINANCE AND TAXATION

The proposed article on finance and taxation was one of the most technical 
portions of the Constitution, and the debate was relatively subdued. The 
Committee’s proposal that the legislature be required to approve a “balanced” 
operating budget for the state was questioned, but after a Committee member 
explained that this did not really require operating within a balanced budget, 
but only submission of such a budget subject to later amendment,937 the Com
mittee’s position was sustained.938

The Committee recommendation that was most thoroughly debated was its 
proposal to prevent the legislature from granting real property exemptions to 
any entity except “real property used exclusively for religious purposes or as 
required by federal law.”939 Barring the legislature from granting tax exemp
tions to such other traditionally exempt nonprofit entities as universities or 
charities was not a drafting oversight. The Committee’s report conceded that 
most state constitutions take exactly the opposite tack, constitutionally exempt
ing from state taxation all organizations that are exempt from income taxation 
under section 501(c)(3) of the Internal Revenue Code.940 But the Committee 
had chosen to avoid granting exemption “to those institutions which do not 
promote and serve the public interest of the citizens,” perhaps because “cur
rently almost 50 percent of the land” of the District was exempt from 
taxation.941

Shortly before the proposed article was to be acted upon by the convention, 
the Committee had second thoughts, and sought to amend the draft to permit, 
though not require, the legislature to exempt property used for “nonprofit, ed
ucational, or charitable purposes.”942 The wording of this amendment led to 
much confusion. A delegate questioned whether the word “nonprofit” modi
fied “charitable” as well as “educational” and was told by a member of the 
Committee that it modified neither,943 implying that nonprofit institutions 
could be exempted even if they were neither educational nor charitable. The 
President of the Convention noted that if the word “nonprofit” stood alone, 
then educational institutions could qualify for a tax exemption even if they 
were profit-making in nature.944 The convention’s general counsel was asked 
to comment, and he stated that despite the comma between “nonprofit” and 
“charitable,” and the explanation by a Committee member, the Committee 
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must have meant the words to be interpreted as though no comma was present; 
that is, as though the sole purpose of the word “nonprofit” was to modify both 
“educational” and “charitable.”945 A delegate moved to amend the Commit
tee’s amendment by striking the comma.946 Before the amendment was voted 
upon, the Committee chair confirmed that the Committee had intended, con
trary to what one of his members had said earlier, that the word “nonprofit” 
modified both “educational” and “charitable.”947 The delegate who had of
fered the amendment to strike the comma apparently heard this as a decision 
to eliminate the controversial comma by consensus and withdrew his amend
ment.948 Other delegates suggested that the list of institutions that the legisla
ture might validly desire to exempt should be broadened to include, for 
example, scientific and cultural endeavors or consumer cooperatives.949 The 
issue became further confused by a complex parliamentary tangle over how 
many proposed amendments were simultaneously on the floor950 and by some 
doubt as to the precise wording of what had been offered by the Committee.951 
With so many matters before it, the convention apparently lost sight of the 
question of the comma. The convention voted narrowly to adopt the Commit
tee amendment, permitting exemptions for “nonprofit, educational, or charita
ble purposes.”952 The comma was never actually removed, and it remained in 
the constitution.953

G. EDUCATION

The major policy decision made by the Committee on Education was the 
decision to continue the District’s practice of assigning governance of the edu
cational system to an elected school board, rather than to an appointed official 
or commission.954 This policy decision was not questioned on the floor of the 
convention.955 Three minor issues did, however, become the focus of signifi
cant debate.

The first of these issues involved a catchall phrase at the end of the clause on 
equal educational opportunity. The Committee’s proposed text, as amended 
slightly on the floor, stated:956 “The State shall guarantee equality of educa
tional opportunity in the public schools and other public educational institu
tions to all residents regardless of race, sex, religion, color, national origin, 
citizenship, condition of disability and other individual characteristics and 
may be sued for default of this guarantee.”957 The catchall was intended to 
include “all other personal characteristics,” and the examples given by the 
Committee were personal appearance, excessive weight, and sexual orienta-

945. Id. at 187.
946. Id. at 188.
947. Id. at 190.
948. Id. at 190-91.
949. Id. at 209-10.
950. Id. at 192-97.
951. Id. at 203-07.
952. Id. at 214.
953. Co nst., supra note 1, art. VII. § 7(c).
954. Committee on Education Proposal, SC1-7A-OO18, May 12, 1982, § 2(B).
955. See Transcript.ru/tra note 1, May 19, 1982, at 86-92.
956. See id. at 53-56.
957. Committee on Education Proposal, SC1-7A-OO18, May 14, 1982, § 1(B). 

Transcript.ru/tra
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tion.958 Some delegates, however, suggested that the words of the catchall 
phrase were broad enough to prohibit making distinctions on the basis of apti
tude or achievement tests, thereby requiring the state university, or any spe
cialized secondary schools, to admit applicants randomly rather than on the 
basis of “individual characteristics” that these tests would measure.959 Others 
opposed catchall phrases as a matter of principle, because they did not know 
what would later be read into them.960 The Committee suggested, however, 
that no problem existed, because the section applied only to equal educational 
opportunity (that is, the right to apply for education), and not to education 
itself,961 and that no individual characteristics could justify denying children 
the right to go to school.962 The Committee’s language was sustained.963

963. Id. ; Const., supra note 1, art. VI, § 1(B).
964. Committee on Education Proposal, SC1-7A-OO18, May 14, 1982, § 2(A).
965. Transcript, supra note 1, May 19, 1982, at 70 (Delegate Barnes).
966. Id. at 71.
967. Id. at 72.
968. Id. at 72-73.
969. Id. at 73.

The second issue for debate concerned the ages for compulsory education. 
At the time of the convention, schooling was compulsory to the age of sixteen 
or high school graduation, if that was achieved earlier. The Committee pro
posed to impose a constitutional requirement of education to the age of eight
een unless graduation had earlier been achieved.964 Some delegates opposed 
this change, arguing that to force a person to go to school after the age of 
sixteen “is infringing upon the right of the teenage person to make a free 
choice,”965 that the age of compulsory education was a detail best left to the 
legislature966 and that providing the additional schooling might impose too 
great a financial burden on the new state.967 But Committee members sup
ported the constitutional provision strongly. Delegate Nixon, the youngest 
delegate, made an appeal from his recent personal experience:

I graduated at age 16 and . . . could not find a job, and I don’t think 
that the labor market is really taking anyone at the age of 16 . . . . 
Some [16-year-olds] just walk out because they have an opportunity 
at age 16 just to go . . . . If we keep them in school until they are 18, 
I think they will be finished by [that] time.968

Delegate Simmons, a member of the School Board, was equally emphatic, say
ing that “to throw kids out at 16 with no job is to guarantee them penalization 
in a penal institution or mental institution, and incarceration therein is much 
more expensive than education.”969 A motion to retain the ceiling of sixteen 
years was easily defeated.970

Conflict also emerged over a proposal by the Committee to require all ele
mentary and secondary schools in the state to meet the “same standards for 
instructors, instruction and student achievement as may be imposed by the 

958. Report of the Committee on Education, May 17, 1982.
959. Transcript, supra note 1, May 19, 1982, at 43-52.
960. Id. at 61-67.
961. Id. at 48.
962. Id. at 66.

970. Id. at 74.
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State Board of Education on the public schools.”971 Some delegates were con
cerned that this proposal would defeat the whole purpose of alternative educa
tion and would straight-jacket the private and parochial schools because it 
could be read to require all private schools to modify their curricular or per
sonnel requirements if the School Board imposed a foreign language require
ment on the curricula of public schools, or required all public school teachers 
to have degrees in education, whether or not the School Board even intended 
this effect.972 The convention’s general counsel also questioned the proposal, 
asking, “What about the rights of a parent to make choices regarding his or her 
child’s education? . . . What about the role that certain “experimental” pri
vate schools have played in making a contribution to the direction of public 
school systems, where change is often effected more slowly due to regulations 
and bureaucracy?”973 Accordingly, an amendment was offered to change the 
provision to permit the state to establish “minimum standards, including 
equivalent alternatives” that all schools would have to meet.974

The Committee opposed the amendment on the ground that if private 
schools did not have to meet standards identical to those set for the public 
schools, “you will get—and they are cropping up by the thousands all over the 
country—little fly-by-night schools, intended to make money for their owners, 
which will have no standards at all . . . and will teach them nothing with 
instructors who are incapable of teaching . . . ,”975 In making this objection, 
the Committee was particularly referring to “so-called Christian acade
mies.”976 The Committee chair further objected that the level of education ob
tainable by children should not depend on the level of their parents’ affluence; 
the standards should be identical “so that our children, regardless of which 
[schools] they have to go to or are able to go to, public or private, will be 
afforded the same opportunity and the same curriculum.”977 The amendment 
was narrowly defeated,978 but with the Committee’s support, the convention 
added the word “minimum” after the word “same,”979 and authorized the 
Board of Education to establish equivalent alternatives (for both types of 
schools) for its educational standards.980 The result, apparently, is that if the 
Board imposes, for example, a foreign language requirement as a “minimum 
standard” for the public schools, that requirement must also be imposed on the 
private schools, although the Board may be able to designate such a require
ment for the public schools as something other than a “minimum standard” to 
avoid its application to alternative school systems.

971. Committee on Education Proposal, SC1-7A-OO18, May 14, 1982, § 2(1).
972. Transcript, supra note 1, May 19, 1982, at 135-37, 141-44.
973. Memorandum to Delegates from Ralph C. Thomas, III, General Counsel, May 19, 1982 (copy 

on file at Georgetown Law Journal).
974. Transcript, supra note 1, May 19, 1982, at 137.
975. Id. at 138.
976. Id. at 146.
977. Id. at 141.
978. Id. at 165-66.
979. Id. at 190.
980. Id. at 198; Const., supra noie 1, art. VI, § 2(1).
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H. LOCAL GOVERNMENT

The Committee on Local Government, which had replaced its original plan 
for a three-tiered system of local government with a proposal under which the 
legislature was directed to hold referenda on chartering a plan for local gov
ernment, met relatively little resistance to its concept. The convention did, 
however, change the proposal in two respects. It deleted the Committee’s re
quirement981 that if the voters disapproved the chartering plan put forward by 
the legislature, the legislature would be required to resubmit a new plan every 
other year for sixteen years.982 The convention also deleted the section in 
which the Committee had proposed that local government units, once estab
lished, would have the right to receive appropriations in lieu of centrally pro
vided services, and to provide those services themselves.983 Opponents of this 
section argued that if some neighborhoods opted out of delivery of services by 
the state government, provision of those services, per capita, to the remaining 
neighborhoods might be prohibitively expensive.984

981. CLG1RT Proposal, SC1-6A-0019, May 14, 1982, § 2.
982. Transcript, supra note 1, May 20, 1982, at 194.
983. Id. at 215.
984. Id. at 204.
985. CHHHS Proposal, SC1-8A-0020, May 21. 1982, § 8.1.
986. Id. at § 8.2
987. Id. at § 8.4
988. Transcript, supra note 1, May 22. 1982, at 23.
989. Id. at 8.
990. Id. at 41.
991. Id. at 23, 24, 50.
992. CHHHS Proposal, SC1-8A-0020, May 21, 1982, § 8.7.

I. HEALTH, HOUSING AND HUMAN SERVICES

As the article on health, housing and human services arrived on the floor, it 
appeared that a significant policy dispute would arise in connection with the 
Committee’s decision that certain levels or types of public assistance would be 
“guaranteed” by the constitution of the new state. The Committee’s draft, for 
example, proposed to guarantee “assistance to its residents unable to maintain 
standards of living compatible with decency and good health care,”985 to grant 
them a “right” to a clean and healthful environment,986 and to “guarantee” 
public health by the establishment of a network of comprehensive health facil
ities.987 But the Committee itself drew back from its proposed language, which 
could well have invited lawsuits from citizens who did not believe that they 
had received all that the constitution had promised. The Committee proposed 
instead that the right to a healthful environment be deleted,988 and that the 
state be given “the power to provide for assistance”989 and “the power to pro
vide for the establishment and maintenance of a network of comprehensive 
health facilities.”990 The convention accepted these Committee-sponsored 
changes readily,991 but the issue of whether the constitution should mandate 
the provision of specified social services or only authorize the legislature to 
provide them reemerged in connection with the issue of day-care centers.

As written by the Committee, the state would “have the power to provide 
and maintain public day care centers.”992 Immediately before this section was 
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debated on the floor, however, the convention discussed another section of
fered by the Committee, pursuant to which the state would be given the power 
to provide for the maintenance and support of prisons.993 A delegate moved to 
amend that section to require rather than enable the state to establish pris
ons.994 She explained that she wanted “to be sure that these . . . institutions 
shall be maintained. I am not interested in the ‘power to do’ if people are not 
disposed to do it. I want to demand that this exist.”995 The convention’s ap
proval996 left it in the uncomfortable position of having mandated the estab
lishment of prisons but not of humanitarian services,997 and although it was 
too late, given the convention’s restrictive rule against reconsideration, to re
quire the state to provide welfare or health care, the section on day care had 
not yet been approved. Accordingly, an amendment was offered to require the 
state to establish day-care centers,998 and the chair of the Committee sup
ported it on the ground that “if we can find money to build new jails, then we 
can find money to provide for our children.”999 The day-care amendment was 
approved, sixteen to thirteen,1000 and became part of the constitution.1001

993. Id. § 8.8. Proposed section 8.8 was debated ahead of proposed section 8.7 because the Commit
tee requested a few extra minutes for redrafting of section 8.7. Transcript, supra note I. May 22, 1982. 
at 72.

994. Transcript supra note 1, May 22, 1982, at 72.
995. Id.
996. Id. at 75-76.
997. See id. at 72-73 (“The state must take care of you if you’re in jail, but the State doesn’t have to 

provide day care or maternity and so on, or education”) (Delegate Jackson).
998. Id. at 80.
999. Id. at 86 (Delegate Paramore).
1000. Id. at 90.
1001. Const., supra note 1, art. XI. § 3(C). The impact of the change was softened somewhat by a 

subsequent amendment which added the words, “as provided by law.” Transcript, supra note 1. May 
22, 1982, at 93. The level of day care service is, therefore, apparently a matter of legislative discretion.

1002. Delegate Courts Oulahan has written about the bill of rights article in much greater detail than 
the description given here. See Oulahan, The Proposed New Columbia Constitution: Creating a 
"Manacled State", 32 Am. U.L. Rev. 635 (1983).

1003. Compare Committee on Preamble and Bill of Rights Proposal, SC1-1A-0021. May 21, 1982 
with Committee on Preamble and Bill of Rights, “Conceptual Framework for a Proposed Bill of Rights 
for the State Constitution” (undated).

1004. Compare U.S. Const, amends. I-X with Committee on Preamble and Bill of Rights Proposal, 
SC1-1A-0021, May 21, 1982.

1005. Transcript, supra note 1, May 24. 1982, at 57 (Delegate Long).

J. BILL OF RIGHTS1002

The last subject considered on the floor, and the most controversial, was the 
bill of rights. The proposed article that the Committee on the Preamble and 
Bill of Rights presented to the Committee was moderate in comparison to the 
list of possible clauses that it had circulated at its public hearing,1003 but never
theless guaranteed many liberties not addressed in the Federal Bill of 
Rights.1004 The sections raised literally dozens of issues on which many dele
gates held relatively strong views. Furthermore, its orientation was such that 
one delegate termed it a “bill of lefts.”1005

The first controversy that arose was atypical, in that the Committee’s propo
sal was defeated by the convention. The Committee had included among its 
proposed rights a “reporter’s privilege,” defining freedom of the press to in
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elude protection of the press from “searches, seizures or compulsory testimony 
to discover the identity of confidential sources or information provided by such 
sources.”1006 Opposition to this provision was based in part on the ground that 
unnecessary controversy should be avoided in the bill of rights, but the most 
forceful ground of attack involved delegates’ distrust of the Washington Post. 
A few months before the convention, the Post had printed a story by one of its 
reporters about a child who had become a heroin addict.1007 The story had 
been challenged by community leaders, but the Post had refused to require the 
reporter to identify her sources. After the story was recommended for a Pulit
zer Prize, it was revealed to be a hoax, and the reporter was fired.1008 The 
incident was cited by delegates as evidence that the press in Washington might 
well abuse a reporter’s privilege,1009 and that, in the process, communities 
could be “tamish[ed].”101° The vote against the privilege was nineteen to 
seventeen.1011

1006. Committee on Preamble and Bill of Rights Proposal. SC1-1A-0021, May 21, 1982, § 2.
1007. See Peterson, Post Writer Wins Pulitzer for Story on Child Addict, Wash. Post, Apr. 14. 1981, at 

Al, col. 6.
1008. See Maraniss. Post Reporter’s Pulitzer Prize is Withdrawn, Wash. Post, Apr. 16, 1981, at Al, 

col. 3.
1009. Transcript, supra note 1, May 24. 1982, at 81-86. The record indicates applause after Delegate 

Love said, “We do not need to give newspapers any more power than they already have.” Id. at 86.
1010. Id. at 81 (Delegate Lockridge).
1011. Id. at 87.
1012. Committee on Preamble and Bill of Rights Proposal, SC1-1A-0021, May 21, 1982, § 6.
1013. Transcript, supra note 1, May 24. 1982, at 168-69.
1014. Id. at 170 (17-15); Const., supra note 1. art. I, § 7.
1015. Committee on Preamble and Bill of Rights Proposal, SC1-1A-0021, May 21. 1982, § 8.
1016. For example, orders that accused wife-beaters refrain from entering the houses in which their 

wives reside.
1017. Transcript, supra note 1. May 24, 1982, at 201, 203, 208, 231-32.
1018. Id. at 200.
1019. Id. at 218-19.

A second area of controversy involved criminal procedure. The Committee 
had proposed to allow criminal defendants access not only to exculpatory evi
dence in the state’s possession or to evidence to be used against them at a trial, 
but to “the discovery of all evidence possessed by the state.”1012 This was op
posed on the ground that it might require disclosure even prior to indictment, 
and that the disclosure might involve the names of confidential witnesses, 
whose identity would be needlessly revealed in cases that were never prose
cuted.1013 An attempt to delete the Committee’s proposal, however, was nar
rowly defeated.1014

Another aspect of criminal law—the issue of preventive detention of accused 
criminals—also divided the delegates. The Committee’s draft language on bail 
included a clause stating that “bail is a right whose sole purpose is to assure the 
presence of the accused at trial.”1015 Some delegates read this sentence as a 
guarantee to accused persons that they would have a right to have bail set for 
them until the date of their trial, and could not be detained in prison, or even 
have limitations imposed on their activity1016 until convicted.1017 Some dele
gates were particularly concerned that known recidivists1018 and murderers1019 
would be freed pending trial and would commit additional crimes.

The Committee defended the provision in two different ways. Some mem
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bers believed that the state constitution should bar preventive detention legis
lation. They argued that “you are innocent until proven guilty,”1020 and that if 
preventive detention were permitted, “all groups of people, all classes of peo
ple, all colors of people—can be picked up and put in jail for some reason and 
never, my dear, be released.”1021 In support of the Committee, Delegate Sim
mons asserted that “we’ve got lots of political prisoners in this country now 
incarcerated, and it isn’t for crimes that have been proven . . . [Y]ou could 
charge anybody with anything.”1022 Other Committee members, however, ad
vocated the view that the Committee’s proposed language did not preclude the 
legislature from providing for preventive detention. They argued that the lan
guage only prohibited the legislature and the courts from misusing bail for this 
purpose, by setting bail at excessive levels when defendants appeared to be 
dangerous.1023

1020. Id. at 201 (Delegate Kameny).
1021. Id. at 205 (Delegate Jackson).
1022. Id. at 221.
1023. Id. at 203 (Delegate Marcus), 209 (Delegate Freeman).
1024. Id. at 216.
1025. Const., supra note 1, art. I, § 9.
1026. Transcript, supra note 1, May 24, 1982, at 218-22.
1027. Id. at 240.
1028. Transcript, supra note 1, May 25, 1982, at 203-04.
1029. Committee on Preamble and Bill of Rights Proposal, SCI-1A-0021. May 21, 1982, § 17.
1030. Transcript, supra note 1, May 25, 1982, at 218-43.

The latter rationale did little to allay the concerns of those who saw a need 
for preventive detention in some cases, and the issue had to be settled by a 
compromise. The reference to a “right” to bail was struck by common consent 
from the Committee’s language,1024 but a statement that the “sole” purpose of 
bail was to assure the presence of the accused at trial remained in the Constitu
tion.1025 The convention voted down amendments that would have permitted 
denying bail to accused murderers1026 and would have authorized “nonfinan- 
cial conditions of bail” to be set in the interest of “the safety of the 
community.”1027

The provision on discrimination also produced division among the dele
gates. In fact, fifteen to twenty amendments to the Committee’s draft were 
introduced.1028 The essence of the controversy lay in the Committee’s decision 
not to base the state constitution’s anti-discrimination clause in the language of 
the fourteenth amendment to the Federal Constitution, but rather, in a more 
modern vein, to try to list encyclopedically and more specifically the kinds of 
discrimination that were prohibited. Accordingly, the principal clause of the 
Committee’s draft provided that “[e]very person shall have a fundamental 
right to be free from historic caste discrimination, public or private, based on 
factors such as race, color, creed, citizenship, national origin, sex, sexual orien
tation, poverty or out-of- wedlock birth .... All persons shall also have the 
right to be free from all forms of discrimination on account of age.”1029

The convention dealt with this language in two ways. First it considered a 
suggestion to substitute the Federal Constitution’s equal protection clause for 
this list of more explicit rights, and for additional explicit protections that fol
lowed in later parts of the anti-discrimination section.1030 This suggestion was 
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unacceptable to the convention, however, in view of the fact that courts had 
not interpreted the equal protection clause to offer full equality to all the 
groups (such as the poor, women, and homosexuals) listed by the Commit
tee,1031 and had not interpreted the clause to apply to discrimination by private 
parties, as opposed to discrimination by the government.1032 The suggestion 
received so little support, in fact, that it was withdrawn by its sponsor.1033

1043. A motion to strike this right was defeated by a vote of 28-5. Transcript, supra note 1, May 25, 
1982, at 386.

1044. A motion to strike was defeated by a vote of 21-4. Id. at 404.
1045. Committee on Preamble and Bill of Rights Proposal, SC1-1A-0021, May 21, 1982, § 20.

On the other hand, although the convention supported the Committee’s ap
proach in general, it was evident that the proposed text raised many legal 
problems. The convention’s counsel listed several of them in a written re
port,1034 in which he had noted that “the more sparse the bill of rights, the 
more judicially enforceable a document it becomes, thus providing real protec
tion for the individual.”1035 The convention therefore turned to the Commit
tee’s text on a line-by-line basis. The convention included an equal protection 
clause in addition to the list of prohibited types of discrimination,1036 changed 
“caste discrimination” to “group discrimination,”1037 and deleted the phrase 
“factors such as” that had preceded the list, on the ground that it was too 
vague.1038 “Religion” was added as a form of prohibited discrimination,1039 
although, by a single vote, the convention defeated a proposal to add “marital 
status, parentage, age, family responsibilities, political affiliation, physical 
handicap, income or lack thereof, place of residence or business, appearance or 
other individual characteristics.”1040 “Out-of-wedlock birth” was changed to 
“parentage.”1041 Constitutional protection against age discrimination was lim
ited to adults, and further limited to discrimination in housing or 
employment.1042

The Committee’s recommendations that the constitution include the right of 
a woman to free choice on abortion1043 and the right of consenting adults to be 
free from official restrictions on private sexual behavior1044 were not contro
versial. The most significant policy dispute of the convention, however, devel
oped from the Committee’s proposal that the constitution include a right to 
employment.

The Committee had proposed that people in the new state be given “the 
right, within the state’s ability to provide, to . . . a job.”1045 When this recom
mendation reached the floor, Delegate Harris, who had been presiding, 
stepped down from the chair and moved, as a substitute, that “[e]very person

1031. Id. at 229.
1032. Id. at 226.
1033. Id. at 243.
1034. Memorandum to Delegates from Ralph C. Thomas. Ill, May 24. 1982 (copy on file at Ge

orgetown Law Journal). 
1035. Id.
1036. Transcript, supra note 1. May 25, 1982, at 218.
1037. Id. at 245.
1038. Id. at 258.
1039. Id. at 266.
1040. Id. at 282-87.
1041. Id. at 290.
1042. Id. at 330-31.
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shall have the right to employment or if unable to work, an income sufficient to 
meet basic human needs.”1046 The substitution was quickly accepted by the 
Committee on the Preamble and Bill of Rights,1047 but several delegates recog
nized that the substitute deleted qualifying language that would have given the 
legislature an opportunity to regulate the degree of responsibility that the state 
would have for the provision of jobs. The elimination of the qualifying lan
guage, they pointed out, seemed to convert the provision from a policy goal to 
a judicially enforceable individual right, perhaps a right to demand public em
ployment if private employment could not be found.

1046. Transcript, supra note 1, May 26, 1982, at 15.
1047. Id. at 16.
1048. Id. (Delegate Long).
1049. Id. at 21 (Delegate Rothschild).
1050. Id. at 18-19.
1051. Id. at 25.
1052. Id. at 27, 31.
1053. Const., supra note 1, art. I, § 20. The entire floor debate concerned the desirability of includ

ing a right to employment in a state constitution, so the record offers little guidance in construing 
section 20. It is unclear, for example, whether the state may provide the alternative "income sufficient 
to meet basic human needs,” an amount that is presumably at welfare levels (substantially below the 
minimum wage) to those “unable to work” because of general economic conditions, or whether the 
phrase “unable to work” refers only to individual physical or mental disabilities. The former, broader 
reading was supported by one delegate during a brief discussion on second reading. Transcript, supra 
note 1, May 27, 1982, at 84. This broader reading would obviously require a much higher additional 
public outlay, especially for a state that already has a general assistance program for the poor.

Similarly, the convention did not clarify whether a person from another state could claim his or her 
right to employment immediately upon arrival in the state. After the section was adopted. President

“The way the wording stands now, the state must provide employment for 
everyone who asks for a job,” one delegate said, “and I believe it is just plainly 
impractical.”1048 Another said, “[W]e might want the government to be the 
employer of last resort. Maybe that someday will be the case as it is in a 
national situation. But on the local level, I don’t think that we have the reve
nue or the ability to provide for that. And besides, . . . everybody will move 
here.”1049

An amendment was offered to restore the Committee’s original qualifying 
phrase. In a relatively rare descent from the rostrum to address the convention 
from the floor, President Cassell spoke at length against this amendment:

I think it would be practical and it would not be difficult at all ... . 
No state has ever had difficulty providing the number of police or law 
enforcement officers that are decided by the state at any time to be 
needed, never .... No state has ever had any problem providing a 
sufficient militia .... The Federal Government [has had no 
trouble] . . . providing full employment for the United States Army, 
the United States Navy, the Air Force and the Marines. There is 
always money for that because the state wants to.1050

And another delegate asked, “why is it the right of Pepco [a public utility] and 
other companies to make millions and millions and billions and trillions and 
whatever is after that, but my young black children don’t have a right to a 
job?”1051 The amendment was defeated,1052 and the unqualified right to em
ployment became part of the constitution.1053
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K. THE NAME OF THE STATE

The convention left for last its decision on a name for the new state. It had 
charged the Committee on the Preamble and Bill of Rights with the duty of 
making a recommendation. The Committee took a limited public survey,1054 
in which the name “Columbia” received forty-seven votes, “North Potomac” 
received twenty-eight, and “South Potomac” received twenty-two.1055 The 
Committee added the votes for the two “Potomac” choices and it recom
mended the name “Potomac.”1056 From the floor, delegates proposed, as alter
natives, the names “Columbia”1057 and “Anacostia,”1058 the latter a reference 
to an Indian tribe that had once been located in the region, a tributary of the 
Potomac River that empties into the Potomac in the District of Columbia, and 
the part of the District east of the tributary, one of the least affluent sections of 
the city. In addition, a delegate proposed naming the state “Utopia,” “for all 
the far-out things that our people have said.”1059 But one by one, motions to 
adopt each of these names were defeated,1060 although Anacostia only failed 
by a single vote.1061

It became clear that no one name was likely to obtain a majority over the 
aggregate of all possible names. The convention therefore reverted, for pur
poses of choosing a name, to the run-off method that it had used for electing its 
officers.1062 On this second attempt, the name of “New Columbia” was added 
to the list of candidates by Delegate Warren,1063 and it won on the second 
ballot.1064

L. CLOSING CEREMONIES

On Saturday, May 29, 1982, the delegates assembled for what was techni
cally the third reading of the proposed articles of the constitution. In fact, the 
occasion was ceremonial because amendments at this stage would have re
quired a three-fourths vote to be approved,1065 and there was little likelihood 
that any effort to change the substance of the document could be successful;

Cassell tried to offer an amendment to limit the right to “citizens” of the state, but he was told that it 
was too late. Transcript, supra note 1, May 26, 1982, at 61.

Finally, it is not even certain that the right to employment is a judicially enforceable individual right 
to be employed, for although nearly every speaker, on both sides of the issue, assumed that it was, one 
key delegate (Jerry Moore, who chaired the Committee on Preamble and the Bill of Rights) treated the 
clause as setting a goal, not creating a right: “(Cjonstitutions are broad goals toward which a society 
works. To say that you have a right does not mean that it is going to be fulfilled tomorrow morn
ing. . . . [Tjhe goals and the ideals should be lofty . . . [wjhether it takes 20 years or 50 years, 100 
years or more to accomplish these ends is not really the important question. . . . We are setting a 
standard. We are establishing goals. We are drafting the broad perimeters [sic] for a new soci-

1065. Revised Rules, supra note 1, § 3.3(F)(4).

ety. . . Id. at 23.
1054. T ransi:ript, supra note 1, May 24, 1982 at 98-101
1055. Id. at 98.
1056. Id. at 99.
1057. Id. at 103.
1058. Id. at 104.
1059. Id. at 105 (Delegate Graham).
1060. Id. at 108-13.
1061. Id. at 108.
1062. Id. at 167.
1063. Id. at 166.
1064. Id. at 178-80.
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besides, television cameras were present for the first time since the opening 
ceremonies. To minimize the likelihood that lingering policy differences 
would be aired on television, the convention decided, by a nearly unanimous 
vote, not to vote on an article-by-article basis (which would have encouraged 
the offering of amendments, at least on the issues that had been highly conten
tious), but to read the entire constitution aloud, and then to hold a final vote 
on the complete document.1066 At the end of the oral reading, most of the 
delegates made short statements explaining the reasons for the final vote that 
they planned to cast.1067 When these statements had been made, the roll was 
called, and by a vote of thirty-seven to two, with four abstentions, the constitu
tion of the State of New Columbia was approved.1068

X. The Floor—People in Combat

After months of committee work, it is finally coming together. We are 
scheduled to begin settling on the actual language of the constitution for a new 
state. To be sure, our first taste of this process is only the preamble. But it’s 
the real thing, at last.

At the president’s request, the convention’s new general counsel steps to the 
front of the room to give his own analysis of the draft preamble that the Com
mittee on the Preamble and Bill of Rights has submitted. He is somewhat 
critical. He says that the phrase “’free and sovereign state’ doesn’t really add 
any power [and] could possibly cause some opposition,” and that “the phrase 
‘We have determined to control our collective destiny,’ does not add any pow
ers and might cause some fears.”1069

The general counsel is interrupted in the middle of his report. His “personal 
opinion” has no business in the Convention, a delegate objects.1070 Another 
delegate complains about receiving opinions from counsel at all, “unless I 
know that this is a constitutional lawyer of the highest order .... He is not 
Thomas Jefferson.”1071

President Cassell tries to defend the lawyer, who seems to be wondering 
what kind of pit he has just fallen into. Casell asks the delegates to be courte
ous,1072 apologizes to the attorney, and requests that he continue.1073 But the 
interruptions have had their effect; future commentary will probably be more 
guarded.

The preamble is opened to amendments. Oulahan tries to offer a substi
tute,1074 but the person managing the floor debate on behalf of the Committee 
is its chair, Jerry Moore, who by day is both a member of the Council and, 
more importantly, a preacher. He begins an oration, as though from his pulpit.

1066. Transcript, supra note 1, May 29, 1982, at 14-16.
1067. See id. at 101-30.
1068. Id. at 139-42.
1069.
1070.
1071.
1072.
1073.
1074.

Transcript, supra note 1, Apr. 26, 1982, at 60. 
Id.
Id. at 62-64.
Id. at 60.
Id. at 66.
Id. at 87-88.
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“I have a serious reservation about any delegate who undertakes to become a 
committee and report to the convention . . . .”>075

From the floor of the convention there are shouts of “Amen.”1075 1076

1075. Id. at 90.
1076. Id.
1077. Id.
1078. Id.
1079. Id. at 91.
1080. Id.
1081. Id.
1082. Id.
1083. Id.
1084. Id.
1085. Id. at 96.
1086. Id. at 101-02.

“However eloquent, however well-meaning, however astute may be the in
tention,”1077 he continues, his voice cadenced.

Shouts of “All right.”1078
“I do not believe that that which he recommends takes precedence over the 

long, weary hours—”1079
“Yeah!”1080
“—that this Committee has spent.”1081
The room bursts into cheers and applause.1082
“Therefore, as chairman of this Committee,” Moore continues, “I stand for 

the eight members who have shouldered the burden with me in the heat of the 
day and ask you to turn back this proposed amendment.”1083

Around me, amidst the applause, there are cheers, whistles, and shouts.1084 
1 do not participate, and I am disturbed by the event. After the convention’s 
retained counsel was intimidated for trying to offer views that had been re
quested of him, a delegate’s amendment is being turned aside, not through any 
consideration of its merits, but, at best, because of an appeal to loyalty to the 
sponsoring Committee. It’s worse than that, really, because the manner in 
which Oulahan’s motion is being swept away is not merely a product of a 
speech appealing to support for the work of the Committee. Oulahan is being 
outclassed, out-stylized; nothing he could say could compete with the par
ticipatory, revivalist sermon that Moore has just delivered. Oulahan bravely 
replies that “being the butt of laughter does not bother me a bit because I am 
just as equal as any other member of this convention.”1085 My heart goes out 
to him. but 1 think he has picked the wrong issue on which to make a stand; 
the Committee’s draft preamble is not important enough, nor flawed enough, 
to fight. His substitute is trounced, thirty-four to six, and I vote with the Com
mittee despite my disapproval of Jerry Moore’s tactic.1086

* * *
The article on the judicial branch is the first substantive portion of the con

stitution to come before us. The amendments are all fairly routine, fairly tech
nical; much of the Convention’s time is spent arguing, as we have from the 
beginning, about the application of our own rules of procedure.1087 When we

1087. See Transcript, supra note 1, Apr. 28, 1982, at 114-19 (debate over whether a proposed amend
ment is too similar to one already rejected, and over the application of the rule assuring that two
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come to the section on the method for choosing judges, though, Absalom Jor
dan rises to offer a substitute.1088 Jordan is one of the most independent and 
unpredictable of delegates. A large man with a goatee, he has taken some 
radical positions on both issues. For example, he has been quoted in the press 
for his sponsorship of a constitutional provision to prohibit gun control legisla
tion. On the other hand, in our work together in the Committee on Local 
Government, his views always seemed balanced, and he and I voted together, 
as part of the more cautious bloc in that Committee, more often than not.

Jordan’s amendment would accept gubernatorial appointment of judges, as 
the Committee has recommended, but he would also require each appointed 
judge to go before the voters in a retention election after three years, and every 
few years thereafter—appellate judges every ten years and trial judges every 
six years. This strikes me as a bad idea, for although several states use this 
system, it would be seen by the judges in the District, who never have had to 
face an election, as a major step backward. They might work strenuously to 
block statehood in order to resist it. In fact, a few weeks earlier I had discussed 
the convention with a judge of the District’s court of appeals. He had told me 
that the judges would strongly oppose any constitution that made reappoint
ment any more difficult than it now was. I asked why he and his fellow judges 
had not made their views known to the Committee on the Judiciary, either 
informally or in the public hearings. He gave several reasons for their failure 
to respond to the Committee’s invitation. First, several of the court of appeals 
judges received letters from the convention addressed to them as “Superior 
Court” judges; they felt that any convention that made a basic error of this sort 
must “really be rinky-dink.” Second, the convention had given them only four 
days notice of the public hearing, and had asked them three times, within that 
four-day period, to testify. “It looked as though they didn’t really care 
whether or not we showed up,” he told me, “but that they just wanted to make 
a record that we had been asked.” Finally, they did not want to seem to en
dorse the idea of statehood by appearing to participate in the convention. So 
they had decided not to try to help shape the constitution, but to reserve their 
right to oppose it in Congress if they did not like its terms.

I am unable to report this on the floor. The judge wants his identity kept 
secret, and in any event, his information would enflame the convention against 
the judiciary. So I listen helplessly to the speeches about whether the Jordan 
amendment would excessively undermine the independence of the judiciary, 
hoping that the votes are present to defeat it. Looking around the room, I 
think there are, but it is going to be close. It is almost eleven o’clock at night. 
Many delegates have gone home. Terrell, sitting next to me, wants to leave. I 
ask him to stay for this vote, but he cannot. Jordan himself brings up the 
underlying political issue. He says that if his motion is passed, the judges may 
well lobby on Capitol Hill against statehood, but “we’ve had to fight this battle 
before, with the judges coercing and intimidating and never subjecting them-

speakers can be heard on each side before debate is closed); id. at 135-37 (debate over whether a
proposed amendment is one of the third degree).

1088. Id. at 186.
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selves to the will of the people.”1089 And he says that he might not have pro
posed his amendment “had any of the judges [seen] fit to accept an invitation 
of a committee to appear before it.”1090

1094. Valentine, Statehood Meeting Backs Elected Judiciary System, Wash. Post, Apr. 29, 1982, at 
Bl, col. 2.

1095. Revised Rules, supra note 1, § 4.2(0).
1096. Transcript, supra note 1, Apr. 28, 1982, at 200.

The amendment’s supporters ask for a roll-call vote. The chair of the Com
mittee on the Judicial Branch votes against Jordan, as I do, and I am not sur
prised at the source of many of the other negative votes: the Masons, Oulahan, 
Clarke, and some of the more conservative blacks such as Harry Thomas and 
Samuel Robinson.1091 But there are two surprises on the affirmative side: Cas
sell and Baldwin, the two most senior officers of the convention, both support 
Jordan.1092 The Jordan proposal carries by one vote, fifteen to fourteen.1093

The phones are busy the next day. Gloria Corn tells me that she passed on 
the first round of voting during the roll call to see how the lawyers voted; when 
she saw that all four of the convention’s lawyers had voted against Jordan, she 
had decided to support him. Harry Thomas, a member of the Committee on 
the Judicial Branch, tells me, “I never should have voted for Cassell for presi
dent. I didn’t really understand what I was doing when I voted against Hilda, 
and we made a mistake. The whole thing was racial, and it never should have 
been. I am for a constitution that isn’t loaded up with a bunch of junk. I never 
understood until now what that election was all about.”

Thomas and I spend the day calling delegates and trying to garner support 
for reconsideration. We are allies now, full circle from that awful last meeting 
of the pre-convention Rules Committee, when he denounced me for not want
ing to continue the Committee’s life. The Post has reported the vote on the 
Jordan amendment,1094 and Baldwin finds himself acutely embarrassed by the 
outcome, and by his own contribution to it; he himself is willing to make the 
motion to reconsider, and he will ask Cassell to support the motion as well. 
Such a motion could well carry, since only two-thirds of the delegates had 
been present when the vote was taken, and a different constellation of voters 
might produce a different result. Unfortunately, we have written the conven
tion’s rules to make reconsideration nearly impossible.1095 With leadership 
support for reconsideration, however, and the fact that Cassell had said on the 
record, after the vote, that “you can ask for reconsideration,”1096 there is still a 
chance.

Our strategy is to get our troops to the meeting on time, and to bring recon
sideration up at the beginning of the meeting. Timing is important, because 
many of the opponents of retention elections forjudges are scheduled to go to 
a political dinner later in the evening and will have to leave the convention 
early.

Unfortunately, there is a diversion. Simmons moves that the Convention go 
into “executive session,” excluding the court reporter and the Washington 

1089. Id. at 190.
1090. Id.
1091. Id. at 193-97.
1092. Id at 196-97.
1093. Id. at 199.
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Post,1097 This appears to be prohibited by our rules,1098 and several delegates 
object.1099 Simmons eventually withdraws the motion,1100 but the hour is get
ting late and many delegates want to leave. It is all I can do to keep them in 
the hall.

Finally, Baldwin makes his motion to reconsider.1101 There is some debate 
on it; Coates urges a negative vote because “we ought not to hold this conven
tion hostage to pedestrian and fragmented opposition.”1102 On a roll-call vote, 
the motion to reconsider passes, twenty to eighteen.1103 I feel relieved, because 
if everyone stays in the room, the new, reconsidered vote on Jordan’s amend
ment is likely to go exactly the same way.

But Jordan is alert, and he objects that the action we have just taken is 
unlawful because our rules prohibit reconsideration of constitutional provi
sions except by a two-thirds vote when they come before the convention on 
second reading.1104 Cassell reads the rule twice, and he says that Jordan is 
correct.1105 Wesley Long counters with a rather weak reply, but it is the best 
that can be mustered under the circumstances: Our rules also say that when 
the rules are silent, Robert’s Rules will govern the convention, and Robert’s 
Rules allows reconsideration.1106 The problem is that our rules are not silent 
on this point, and Long’s appeal of the ruling of the chair, which under our 
rules requires a two-thirds vote, does not even obtain a majority.1107

Now Harry Thomas is really mad. The package that the Committee had 
presented to the convention was a delicate, interconnected whole; this change 
will require a reworking, on the floor, of several other sections of the article, 
which had assumed that the judges would be appointed for long terms of of
fice. “There’s no way in the world I could spend every night here working on 
something that got fouled up in this convention the way that it has,” he says. 
“I think we’ve been treated very badly on the whole situation, and I cannot 
serve on that committee again.”1108 To dramatize his resignation from the 
Committee on the Judicial Branch, he leaves his Committee seat at the front of 
the room and takes a new seat in the rear. Oulahan follows him to the back of 
the room.

Together with a few other delegates, I spend the rest of the evening, and the 
next, making the article more traditional in other ways to compensate for the 
political problems that the Jordan amendment will cause. In view of the sys
tem of retention elections, the convention agrees to give the judges lifetime 
appointments,1109 to create an appointed commission that will publicly review

1097. Transcript, supra note 1, Apr. 29. 1982, at 7.
1098. Revised Rules, supra note 1, § 5.6.
1099. Transcript, supra note 1, Apr. 29, 1982, at 9-17.
1100. Id at 17.
1101. Id. at 23.
1102. Id at 31.
1103. Id. at 37-38.
1104. Id. at 39.
1105. Id. at 40.
1106. Id.
1107. Id. at 49.
1108. Id at 51-52.
1109. Id. at 86-94.
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their qualifications prior to retention elections,1110 and to make all of the seats 
on the judicial nominating commission appointive rather than elective.1111 I 
even get a private commitment from Jordan that when the article returns to the 
convention on second reading, he and I will cosponsor an amendment to make 
the trial judges run in retention elections every ten years, rather than every six 
years as our text currently provides.

1110. Transcript, supra note 1, Apr. 30, 1982, at 8-47.
1111. Transcript, supra note 1, Apr. 29, 1982, at 105-07.
1112. Id. at 137.
1113. Id. at 138.
1114. Id. at 138-39.

The work is tedious and technical, and it is frequently interrupted by proce
dural debate. We are constantly threatened by the possibility that we will lose 
our quorum, and the ultimate threat arrives at about 10:30, when the elevator 
operator tells us that she has not been paid to work after 10 p.m.1112 We are 
put to the choice of ending the meeting in the middle of a debate over compo
sition of the judicial nominating commission, or walking down the nine flights 
of stairs. One of the delegates, essential for the quorum, says that she cannot 
walk the stairs again.1113 Creatively, the delegates pass a hat and take up a 
collection to pay the elevator operator to work another hour,1114 a tradition 
that is destined to continue.

Harry Thomas calls me the next morning, still fuming. Jordan has called 
him, he says, and is willing to take the retention elections forjudges out of the 
constitution if Harry will support a constitutional right to bear arms. Thomas 
has refused to play.

* * *
Convention hours are long and meetings often take place at unusual times. 

Everyone gets hungry. The closest source of nourishment is a McDonald’s, 
and during the committee phase of the convention, delegates could often be 
seen with a pencil in one hand and a Big Mac in the other. Some delegates 
specialized in french fries, some in hot apple pies; I dabbled in hot fudge 
sundaes.

For the convention’s Saturday afternoon plenary meetings in March and 
April, more ambitious arrangements were made. Nahikian began a practice of 
passing around menus from her cooperative’s food catering service, collecting 
money from delegates at the beginning of the meetings, and delivering hot 
lunches to them at 2:30 in the afternoon.

But now that we are meeting every night as well as Saturdays, Nahikian’s 
catering service has been overtaken by a new institution. A woman named 
Thelma Blackwell has set up an impromptu food service for delegates in an 
anteroom adjacent to the hall in which we meet. There she lays out salads and 
desserts and cooks main courses in an electric skillet, and she sells dinners to 
the delegates for about two and a half dollars.

But Thelma Blackwell is as much at the mercy of the elevator operators as 
are the delegates. We have finished with the article on the judicial branch; 
Saturday, the first of May, is a day on which we expect to push forward to the 
next article. But when we convene at 1:15, Cassell tells us that no one has 
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arranged for the elevator operators to be paid after two o’clock, and because 
the court reporter’s recording equipment must be carried by elevator, the ses
sion must end at that time."15 There is only time to read aloud the article on 
the executive branch. At two o’clock the delegates rush for the elevators. In 
the anteroom, Thelma Blackwell sits behind her spread of watermelons, sal
ads, and breads, her urns of coffee, her casseroles of lasagna. Today she has 
not made a single sale.

1115. Transcript, supra note 1, May 1. 1982, at 13, 39.
1116. Transcript, supra note 1, May 3, 1982, at 101-11.

* * *
“Home” for this month of plenary debate is a large rectangular room with 

four windows along one side, the main doorway on the opposite side (in which 
the smokers among us stand during the debates), and a smaller doorway in the 
rear from which the smells originating in Thelma Blackwell’s skillet waft their 
way to us. The walls are white, broken by a series of leftover Bicentennial 
posters—sketches of Thomas Paine, Sam Adams, Jefferson, Washington, John 
Adams, Madison, and Franklin. The delegates sit in molded plastic chairs at 
parallel rows of tables, facing the front of the room. Three of these rows are 
formica-topped work tables, but there are not enough work tables to go 
around, so the fourth and final row of delegates sit at eight small cafe tables 
strung together. On these tables can be found, in addition to copies of the 
articles and amendments on which the delegates are working, a large assort
ment of coffee cups, soft drink cups with McDonald’s advertising, cans of 
Pepsi and Sunkist orange drink, books, newspapers, hats, and pocketbooks.

At the front of the room, still on the convention’s floor, is a row of tables 
behind which sit six to nine delegates who face the others; these are the mem
bers of the committee presenting its draft. And behind them, on a raised dais 
with an unused piano off to one side, is still another table, behind which sits 
our senior leadership: Cassell, Baldwin, Harris, Freeman, and Cooper. They 
are flanked by United States and District of Columbia flags, and over their 
heads runs an enormous banner proclaiming: “D.C. Statehood Constitutional 
Convention.”

The windows are kept open, for there is no air conditioning, and the late 
spring nights are already oppressively warm. Fragments of jazz arrive from the 
street as a counterpoint to our motions and amendments.

In this setting, we begin our race through the month of May. The judiciary 
article took four working days to mark up and approve, and if each of the 
remaining nine articles takes only two-thirds as long, we will not make the 
ninety-day limit. Realizing this, Cassell pushes us through the article on the 
executive branch. Decisions that a legislature might take weeks to study and 
debate, such as the issues of whether the governor’s power to pardon should be 
delegable and whether a parole system should be constitutionally established, 
must be disposed of in five minutes.1115 1116

With the pace intensified, the convention is even less willing than it had 
been to show patience with Gloria Com. Throughout the debates on the pre
amble and judiciary article, Com and Brian Moore have offered numerous 
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amendments that were debated at length but received almost no support.1117 
There is now a sense in the air that the convention can ill afford to take time 
with amendments that have little chance of being approved, but Corn clearly 
has a right to offer them, and she can usually count on Moore to give her a 
second. Furthermore, she continues to be among the most argumentative of 
delegates when it comes to rulings by the chair, and though she may often be 
correct, the impression is that she is being dilatory. Accordingly, delegates 
begin to demand that the chair “keep her quiet and maintain decorum,”1118 
and “catcalls”1119 interrupt her speeches. Clearly, a showdown is coming.

1117. See, eg., Transcript, supra note 1, Apr. 26, 1982, at 118A-26; Transcript, supra note 1, Apr. 28, 
1982, at 86-113; Transcript, supra note 1, Apr. 30, 1982, at 56-67 (Com); Transcript, supra note I. Apr. 
28, 1982, at 93-102 and 157-62 (Moore).

1118. Transcript, supra note 1, May 4, 1982, at 82.
1119. Id. at 168; see also Transcript, supra note 1, Apr. 26, 1982, at 94 (“I am going to call 911 if you 

[Com] speak again. [Laughter and Applause]”).
1120. Transcript, supra note 1, May 5, 1982, at 8.
1121. Id.
1122. From April 26 to April 30, the convention took eight roll-call votes. But after Cassell’s request 

on May 5, the convention took only ten roll-call votes, other than the votes on the name of the state and 
the final, formal vote on May 29 to adopt the constitution.

1123. Transcript, supra note 1, May 5, 1982, at 66-67.
1124. Id. at 68.
1125. Id. at 76.

Another casualty of our working conditions is political accountability. Cas
sell reports that the court reporter’s recording of a roll-call vote consumes 
“three to eight pages” of transcript, at $2.25 per page, or about “$35” [sic] per 
roll-call vote.1120 He recommends that “we limit roll-call votes to nil, unless its 
something that is very essential” in order to save money,1121 and the delegates 
honor this request.1122 Perhaps the effect on political accountability is only 
marginal, because the Washington Post has not at any point reported how indi
vidual delegates voted on an issue.

* * *
The debate on Brian Moore’s motion to require the legislature to set up a 

system of same-day voter registration is as elegant and informative as any I 
have heard in the convention. Moore has done his homework; he has called a 
dozen or so delegates during the day and made the case to them on an individ
ual basis, so that his concept does not hit the floor as a last-minute off-the-cuff 
idea. A few delegates have little patience with it; Janette Harris says that “I 
didn’t think that it would be necessary tonight to entertain and discuss this 
motion because you canvassed me, along with you say fifteen other people, 
today to see how we thought about it... . I think what you are proposing is 
ludicrous.”1123 But Moore finds some converts, including Jordan.1124 The vote 
is closer than I expected, and Moore loses by only a two-vote margin.1125 Dur
ing the show of hands, I notice that Theresa Jones votes no; this is a surprise, 
because I can rarely recall her disagreeing with her fellow delegate from Ward 
Eight, Absalom Jordan. I walk over to her and ask why. She refuses as a 
matter of principle, she tells me, to vote for anything that Brian Moore 
proposes.

I am still mulling over this dominance of personal pique—presumably a 
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result of the time that the convention consumes in debate about amendments 
proposed or seconded by Moore—over political principle when, the next day, I 
am hit with it myself. We are debating the article on the use of the initiative, 
and I have a technical amendment to offer, an improvement in the wording 
that will not change the meaning of the clause that the Committee on Suffrage 
has proposed. 1 write out my amendment and carry it to Richard Bruning, 
who is sitting at the committee table. Bruning looks it over. It’s fine, he tells 
me. It’s a definite improvement on the Committee’s wording. I suggest to him 
that it will save the convention a lot of time if he or some other member of the 
Committee moves it, as opposed to my moving it from the floor; official spon
sorship will smooth the way. He can’t do that, he tells me, because Jones is a 
member of the Suffrage Committee, and she will oppose anything that I have 
written, a scar from our many battles in the Committee on the Legislative 
Branch. He’s sorry, he tells me, but he has to be able to continue to work with 
her.

♦ ♦ ♦

One evening, as I am waiting for other delegates to arrive, I wander down to 
the end of the hall where the convention’s small staff of research assistants and 
secretaries work in a large open area. I strike up a conversation with one of 
the research assistants, who is so angry that I can almost see the smoke rising 
from his head. The staff has been working for six weeks, he tells me, and has 
not yet received its first paycheck. “They keep giving us different reasons why 
they can’t pay us. The latest claim is that the time sheets that we turned in 
were all stolen yesterday.”

The staff is also upset about working conditions, he reports. The staffs exec
utive director has ruled that no staff members can be paid for time in which 
they work out of the office, even though office conditions are so noisy, office 
equipment so frequently broken, and telephone lines so rarely available that it 
is almost impossible to work on the premises. She has also just laid down the 
rule that staff members, who are paid by the hour, may not be paid for more 
than forty hours of work per week; he worked fifty-nine hours last week and 
can never be paid for the nineteen extra hours.

There is talk of a strike, he says, though he hopes that the staff can be paid 
and a strike avoided. But he can’t continue to work for the convention without 
compensation; the gas at his house has already been disconnected because he 
was unable to pay the bill.

♦ ♦ *

1126. Transcript, supra note 1, May 8, 1982, at 20.
1127. Id. at 22-23.

Suspicion of lawyers has never been very far beneath the surface of this 
convention. We are debating a proposed amendment that would require a 
referendum on holding a new constitutional convention; its sponsor has pro
posed that this referendum be held ten years after “the date of adoption of this 
constitution.”1126 Just after the amendment is approved, Kameny points out 
that “adoption” of the constitution might be interpreted to mean ratification by 
the voters, which could take place many years—even more than ten years— 
before statehood is achieved.1127 I offer that substituting the phrase “entry into 
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force” for the word “adoption” will solve this problem, and because the 
amendment has already been approved, and is beyond further amendment or 
reconsideration, I ask unanimous consent that we make this change.1128

1133. Political Advertisement, Uptown Citizen, Oct. 19, 1981 (copy on file at Georgetown Law 
Journal).

1134. See, eg., Transcript, supra note 1, Apr. 26, 1982, at 109 (“[Uproar, untranscribable|”); id. at 
113 ([“Many voices exhort Delegate Com to be seated]”); Transcript, supra note 1. May 12, 1982, at 53 
(“[Comment by Delegate Love not transcribed]”).

Theresa Jones objects. “I have a gut feeling about what it’s actually going to 
mean when it actually gets interpreted and what’s going to happen to us as a 
state,” she says. “I’m not a lawyer. I’m just a person from the community. 
Therefore, entry into force can mean one thing with you and one thing with 
me. I could be tricked because I don’t know.”1129

I try to calm her. “If Congress says ‘You are a state as of January 2, 1984,’ 
then that’s the moment of entry into force .... [I]t’s the precise date . . . that 
all the provisions of the Constitution go into effect.”1130

But she is not satisfied. “[Pjeople like me who just come out of the commu
nity, we don’t understand what you mean. And that thing has the meaning— 
it’s like the witches when they were saying certain things, you know, all those 
double meanings. We’d be the ones boiling in the pots.”1131

The convention is amused,1132 but I am not, as the flawed language remains 
in the convention’s draft, and I am left to mull over the fact that one of my few 
campaign slogans was to help write “a Constitution that you don’t have to be a 
lawyer to understand.”1133 At least Jones didn't quote that back to me on the 
convention floor.

* * *
While the convention takes a short recess, I chat with the court reporter who 

has been making the record for about half of the sessions. I tell her that I 
expect to write about the convention, and that I hope that the transcript she is 
preparing from her tapes will be verbatim. To my horror, she tells me that as 
she has been typing up the transcript, she has not always made a verbatim 
record, but has paraphrased some of the delegates’ by-play in parentheses.1134

But the convention’s history is more than its formal debates, I remonstrate. 
The delegates’ outbursts at each other, what they really say, are an equally 
important aspect of what is happening here.

She was a sociology major in college, she tells me, and she sympathizes with 
my point of view. But court reporters are trained, she says, to make the judge 
look good and the defendant look bad. She used to be a court reporter in the 
United States Supreme Court, and she recalled that one of the Justices “always 
left his microphone on and said stupid things to the Justices next to him. They 
appeared on my tape, but not in my transcript.”

That is very different, I tell her, because delegates who are arguing vigor
ously with each other do not intend their remarks to be private. Whatever they 

1128. Id. at 25.
1129. Id. at 26.
1130. Id. at 27.
1131. Id. at 28.
1132. Id (reporting laughter).
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say should go onto the written record. She nods, and it is apparent that she is 
torn between her professional training and her respect for history.

* ♦ ♦

I am seated, for a change, behind the barricade, a member of a reporting 
committee, facing the other delegates. The convention’s officers are some
where above and behind my head; somehow, because I cannot see them, I trust 
them less. The convention appears strikingly different from this vantage point. 
I have never before noticed Norman Nixon wearing a Walkman during the 
debates.

We always expected a floor fight on the issues of unicameralism and a rela
tively small legislature, and it erupts on schedule. There is an initial skirmish 
about the name of the legislature.1135 Then we tackle the more fundamental 
question of unicameralism.

1135. Transcript, supra note 1, May 11, 1982, at 9-47; see supra notes 853-58.

Our Committee has recommended a one-house body; as expected, a motion 
is made to substitute a bicameral legislature.1136 It’s going to be a close ques
tion, and both Masons are occupied at a night session of the District’s Council. 
A vote on this issue, by show of hands, produces a nineten to sixteen vote in 
favor of bicameralism,1137 but Terrell quickly demands a roll-call vote.1138 
Cassell complains that he “question[s] the wisdom of spending the money [on 
a roll call], but nobody listens to the will of the chair.”1139

The roll is called. Alexa Freeman is talking with others in the back of the 
room; when her name is called, she asks, “What are we voting on?”1140 Then, a 
moment later, she says, “I’m voting for a bicameral.”1141 The vote count con
tinues, while Freeman talks with other delegates. When all of the delegates’ 
names have been called, but before the tally is announced, Freeman calls out 
that she wants to change her vote.1142 Cassell says he sees no provision in our 
Rules, or in Robert’s Rules, which supplement ours, for changing a vote in the 
middle of a roll-call.1143 He asks Cooper to announce the result, and Cooper 
reveals that the motion to have a bicameral legislature has passed on a vote of 
eighteen to seventeen.1144

An appeal is lodged against Cassell’s decision to hold Freeman to her vote, 
and the appeal is supported by a majority of the delegates,1145 but once again 
we are haunted by a relic from the days in which the convention was divided 
by racial distrust: Our rules require a two-thirds vote to overrule the chair.1146

Cassell asks Terrell to continue to present proposed sections of the Commit
tee’s proposal,1147 but the Committee’s entire legislative plan was premised on 

1136. Id. at 51.
1137. Id. at 63.
1138. Id
1139. Id. at 64.
1140. Id. at 65.
1141. Id
1142. Id. at 66.
1143. Id.
1144. Id.
1145. Id at 70.
1146. Revised Rules, supra note I, § 4.2(F).
1147. Transcript, supra note 1, May 11, 1982, at 72.
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unicameralism, and Terrell is unable to continue.1148 Cassell takes over; he 
substitutes himself for Terrell and reads the next section of Committee lan
guage. A delegate objects that this procedure is irregular, and in the resulting 
confusion, the delegates vote themselves a recess.1149

There is much yelling during the break. Freeman searches through Robert’s 
Rules for a section that would permit her to change her vote before the results 
are announced. Paul Valentine, the Washington Post's reporter, finds it1150 for 
her. and Anita Shelton, who had voted for bicameralism, admonishes him for 
interfering in the work of the convention. Valentine loses his cool and calls 
Shelton a fascist. Cassell grabs the microphone of the convention’s public ad
dress system and begins screaming, “Do I hear the Washington Post calling 
one of our delegates a fascist?” Valentine scowls at him.

The recess over, delegates return to their quarrel. Though Freeman sporadi
cally tries to raise again her right to change her vote,1151 Cassell insists that we 
continue with the size of the legislature. The Committee, presuming a unicam
eral legislature, had recommended that it have twenty-four members.1152 Jones 
moves to give the two houses, together, thirty-two members.1153 Nahikian 
moves a substitute: Forty-eight members for the lower house and sixteen for 
the upper house.1154 After extended debate, the Nahikian motion fails on a tie 
vote,1155 whereupon she offers another substitute: Thirty-two members in the 
lower house, and eight in the upper house.1156 To this set of numbers, a further 
amendment is proposed to give the lower house thirty-six members and the 
upper house twelve.1157

Sitting behind the barricade, I feel helpless in the face of this array of pro
posals. Freeman was correct all along; she had a right to change her vote, and 
then we would have the much simpler task of dealing with a unicameral body. 
The Committee decided early in the process that the legislature should have 
one house, and all of the other Committee proposals, such as the procedure for 
passing legislation, are premised on that decision.

Terrell and I discuss the situation, and we come up with a plan. I announce 
it to the convention: “Vote for the Jones amendment [which is the closest to 
our original conception]. Then, when the entire section is up for approval, 
Chairman Terrell will recommend that you vote against the entire section, de
leting [it. Then he will move to] replace it with a 32-member unicameral 
legislature.”1158

Cassell says that my suggestion “doesn’t seem to be that germane.”1159 I 
don’t know whether he fails to follow its logic or is working for a bicameral

1148. id.
1149. Id. at 74-75.
1150. Robert’s, supra note 1, at 39.
1151. Transcript, supra note 1, May 11, 1982, at 85, 131, 139.
1152. Committee on the Legislative Branch Proposal, SC1-2A-0017, May 1, 1982, § 2.
1153. Transcript, supra note 1, May 11, 1982, at 95.
1154. Id at 98.
1155. Id at 111.
1156. Id. at 114.
1157. Id. at 115.
1158. Id. at 117-18.
1159. Id. at 118.
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legislature, which he supported on the original roll call.1160 Nixon offers still 
another variant, sixteen and thirty-two members, which is accepted by consent 
of the maker of the most recent motion on the table.1161 A vote is held on that 
set of numbers, but Cassell and Cooper get into a series of arguments over the 
count, and several recounts are necessary.1162 Finally, Cassell gives up trying 
to get an accurate count, and asks for a roll-call vote.1163 Although the propo
sal failed on all of the earlier efforts to count hands,1164 it is approved, nineteen 
to sixteen on the roll-call tally.1165

By this time it is 10 p.m., and tempers are higher than normal. A motion is 
made to adopt the section as a whole, and this is the last chance to recover the 
day for unicameralism, for only by defeating the section, with its two-house 
legislature, can we go back and start from scratch. On a show of hands, 
though, the delegates vote, seventeen to sixteen, to adopt the section.1166

There is still one last desperate shot. The delegates have reversed them
selves in a roll-call on the number of legislators, and they might also do so on 
the number of houses in the legislature. I ask for a roll-call vote, and other 
supporters of unicameralism back me up.1167

But Harris who, like Cassell, voted for bicameralism, moves to adjourn, and 
Cassell backs her right to do so over my protest that even that privileged mo
tion cannot be made in the middle of a vote.1168 Now I am truly sunk, for if the 
convention has demonstrated anything, it is that the body will never muster 
the two-thirds vote necessary to overrule the chair. But there is a surprise: 
Harris’ motion to adjourn is defeated by one vote, and I renew my demand for 
a roll-call vote.1169

Before Cassell can deal with this, however, Freeman is recognized on a 
point of order, and she uses that recognition to move that the convention per
mit her to change her vote on bicameralism.1170 Suddenly, Com becomes very 
active, arguing against Freeman.1171 Bruning yells at her, “Sit down, Glo
ria,”1172 but Com remains on her feet, ready to continue the argument. I try to 
raise a point of order,1173 for my demand for a roll-call vote is being forgotten. 
But I am ignored. Freeman argues for her right to change her vote. There is 
increased commotion on the floor. Com is on her feet screaming, “Point of 
order, Mr. President. Point of order.”1174 Bruning walks up behind her, puts 
his hands on her shoulders and shoves her into her chair.1175

1160. Id. at 64-66 (roll-call vote).
1161. Id at 119.
1162. Id. at 122-27.
1163. Id. at 127.
1164. Id at 122-27.
1165. Id. at 130.
1166. Id. at 137.
1167. Id.
1168. Id at 137-38.
1169. Id. at 139.
1170. Id.
1171. Id. at 141.
1172. Id. at 142.
1173. Id.
1174. Id at 146.
1175. Id. The court reporter noted that “(A disturbance occurred in the body)’
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‘‘What is the matter with you?” Com screams at him. “Have you lost your 
mind? Get your hands off of me. You’ll be lucky if I don’t sue you for assault 
and battery.”1176

Through the chaos, Cassell tries to restore some order. He admonishes 
Bruning for having “exerted some degree of physical violence on another dele
gate” and asks him to apologize.1177

“Oh it’s more than an apology,” Com says. “He will get a medical bill and a 
lawsuit.”1178

Cassell calls for a vote on Freeman’s motion.1179 My roll call is getting bur
ied deeper.

“Richard, that was the most sexist thing I could ever think of,” Corn yells, 
“when a man uses physical violence on a woman. You humiliated me in front 
of this whole body. I'm going to sue you for this . . . ,”1180

Cassell takes the microphone. “The chair, unable to restore order m the 
assembly, declares that the meeting is adjourned.”1181

* ♦ ♦

The next meeting starts on a more sober note. Word has spread around the 
convention that Com had long suffered from back ailments, and that I had 
taken her to the hospital from the Convention floor. Bruning apologizes to an 
absent Com,1182 and Cassell announces that an apology by the Washington 
Post reporter will not be necessary.1183 During the day. Freeman has called 
around to try to put together a coalition in favor of a unicameral legislature 
and a large number of legislators; it is not clear whether she has succeeded. 
Cassell seems to accept the notion that, with my roll-call demand left hanging, 
we have not yet adopted the section that includes a bicameral legislature, and 
we begin by voting again on that section. The composition of tonight’s assem
bly is somewhat different from what it was before, and the outcome could be 
different.

In fact, it’s not even close. The motion to adopt the section, which appeared 
to pass by one vote last night, now fails by a vote of twenty-two to six.1184 
Terrell puts forward the Freeman compromise: A unicameral legislature with 
thirty-six members.1185

There is a motion to amend that to thirty-two members, so that the number 
of members will be divisible by eight, the number of existing political subdivi
sions in the District of Columbia.1186 And there is a counter motion to make 
the number twenty-four.1187 My head is starting to spin again. It is not fun to 
be sitting at the committee table. We are incredibly hemmed in, my fellow

1176. Id. at 146-47.
1177. Id. at 147.
1178. Id.
1179. Id.
1180. Id. at 147-48.
1181. Id. at 148.
1182. Transcript, supra note 1, May 12, 1982, at 4.
1183. Id at 5.
1184. Id. at 13.
1185. Id.
1186. Id. at 22.
1187. Id at 23.
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members of the Committee on the Legislative Branch and I. There is no room 
in which to spread out papers. There’s all this action out there on the floor, but 
from behind the table it’s impossible to get up, circulate among delegates, try 
to change some votes. Furthermore, I’m hemmed in politically as well as 
physically; I feel duty bound to support the Committee’s position, to preserve 
the narrow majority that prevailed there, and to oppose any amendments from 
the floor, no matter how sound they seem.

A fan of bicameralism moves that the section be amended to create two 
houses once again, and we are off into a debate about whether such a motion is 
in order.1188 It is not.1189

1188. Id. at 31.
1189. Id. at 32.
1190. Id. at 66.
1191. Id. at 86.
1192. Id. at 87-94.
1193. Const., supra note 1, art. II, § 2.
1194. Records of attendence are included at the beginning of each day’s transcript.
1195. See supra text accompanying notes 769-71 and text preceding note 784.

The proposal for twenty-four legislators—the Committee’s original recom
mendation—is easily defeated.1190 Before we vote on thirty-two or thirty-six, 
there is a new motion, for a legislature with forty members. To my surprise, it 
carries, seventeen to fourteen.1191 There are further motions, including at
tempts to restore bicameralism,1192 but the debate has now gone on for so 
many hours that the body is anxious to move on to the other issues. Through a 
process of voting as complex as any in this procedurally intricate convention, 
delegates have determined that the legislature of our new state shall be a uni
cameral body with forty members.1193

* * *
The punishing schedule of nightly plenary meetings is taking its toll. Under 

doctor’s orders, Vice-President Baldwin misses about half of the sessions. Cas
sell, too, has missed nearly half of the meetings. Attendance is rarely above 
thirty delegates, and often hovers just above a quorum of twenty-three; on any 
given evening several delegates come early and leave early, while others arrive 
later and stay until adjournment.1194

I am very tired. I get home from the convention every night at a quarter to 
twelve. I glance at the mail and try to work off some of the steam of the 
evening, but it’s not so easy. I get about six hours of sleep and drag myself out 
of bed at seven. By the time I stumble down to breakfast, my fifteen-year-old 
son David has already left for school, so I don’t see him all week long. I have 
been coughing for nearly two months, and people tell me that I look pale.

The schedule is driving all of us nuts. Some delegates cope by missing meet
ings. I do not want to miss a meeting, since almost all of the committee drafts 
have some technical irregularities or inconsistencies, and I have been able to 
fix many of them in the plenary meetings, working quietly with the committee 
chairs and with a few other delegates. And my two absences from meetings of 
the Committee on Local Government were both near-disasters for me.1195

♦ * *
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The leaders of the Convention realize that chances are good that we will not 
meet the ninety-day deadline. We are so contentious that we take four days to 
debate articles that they expected would require only a few hours. With seven
teen days to go, Cassell and Baldwin raise the question that we argued over at 
the very beginning of this process—whether to ask the Council to pass a law 
giving us more time in which to do the job.

Baldwin recommends that the convention vote to ask the Council for a one- 
week extension,1196 and from the floor another delegate suggests a two-week 
request.1197 Several delegates speak against any extension; they point out that 
much of the time of the convention is already wasted, that some of them have 
other commitments in June, and that they are already physically ex
hausted.1198 Both motions to ask for more time are defeated.1199

Cassell is infuriated by this turn of events, and he lectures the delegates. 
“[T]here’s been discussion and charges about wasted time. About people who 
have not attended. About the fact that the meetings have started late .... 
It’s too much ingrained into us that we can finish this on May the 29th .... 
[W]hat you’ve done today is to vote that you do not care to finish within the 
allotted time. . . . [Yjou’ll be laughing stocks.”1200 Cassell’s lecture is to little 
avail, for we are instinctually aware of the original Peter Principle: Work ex
pands to fill the time available, and extending the time limit will only prolong 
the agony. We do agree to start our daily meetings at 4 p.m.1201 instead of 6 
p.m., but I have inner doubts about our ability to muster a quorum at that 
hour.

* ♦ ♦

For twenty-four hours, when it appeared that the legislature might be bi
cameral, I started to wonder about what duty I owed to the convention if the 
constitution included provisions that I believed harmful to the cause of state
hood and therefore did not support. I have been spending my daytime hours 
on the telephone with committee chairs, proposing perfecting amendments 
that they might accept by consent and thereby strengthen their articles. The 
delegates I call are often initially suspicious of amendments that I suggest, and 
rightly so, for although I am trying to make the text as technically sound as 
possible, I am a delegate, not a staff member. I do have policy views of my 
own, and I am not surprised when a delegate is unsure about which hat I am 
wearing. Should I continue to knock myself out as an informal editor if provi
sions are adopted that make my support for the final product unlikely?

Similarly, I am spending many hours in the Style and Drafting Committee, 
helping to edit the text grammatically after it has been approved on the floor. 
This work involves hours of tedious argument with Committee members about 
whether the use of a near synonym, or the inversion of a phrase, changes the 
meaning of a section. When it rains, the work is even less pleasant, for the 
room in which Style and Drafting meets has a hole in the ceiling through

1196. Trans,:ript, supra note 1, May 12, 1982, at 128-29.
1197. Id. at 132.
1198. Id. at 138-46.
1199. Id. at 151.
1200. Id. at 152-53.
1201. Id. at 155.
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which water drips onto our heads. Do I owe it to the body to put in this extra 
work on behalf of a document if it appears that I cannot support it in the end? 
Do I owe it to my Ward Three constituents not to help dress up a constitution 
that includes provisions they will very much dislike, such as a three-fold in
crease in the size of the District’s legislature? I keep on working, and try to 
avoid making a judgment on the document until it is closer to a finished 
product.

Courts Oulahan, on the other hand, tells me that he has reached a tentative 
decision. 1 give him a ride home one night, and he tells me that he plans to 
vote against the constitution, citing the forty-member legislature, the retention 
elections forjudges, and various clauses in the preamble. I ask him whether he 
would be inclined to vote against the constitution if the text was exactly as it is, 
but he felt procedures for its debate and adoption had been fair, the body 
deliberative, and his views considered. He thinks for a moment and then tells 
me that if the process were more orderly and deliberative, the outcome so far 
would not seem bad enough to justify his opposition.

* ♦ ♦

We plod our way through the less dramatic issues about the functioning of 
the legislature—qualifications, terms of office, public access. Corn offers two 
amendments to a section dealing with how the legislature selects its officers.1202 
Annoyed that they have not been consolidated, Kameny tells her, “Don’t save 
up your motions,”1203 and she responds, “Shut up, Frank.”1204

Barbara Maguire is offended. She says that under parliamentary procedure, 
“if a delegate, after three times being corrected about how she speaks to the 
delegation and her behavior, if she does not conform to the wishes of the body 
or the chair, the body can direct her to be removed from the hall.”1205 She asks 
Baldwin, who is presiding, to warn Com of the possibility of removing her,1206 
and Kameny suggests that Bruning do the removal.1207

Other delegates sense that the sanction of removal is too extreme, for it 
would deprive a ward of one of its representatives,1208 and the convention has 
no alternates. But the next time Com speaks out, calling Baldwin “a very 
uneven-handed chair [who doesn’t] know the rules that well,”1209 Theresa 
Jones reacts by moving that Com be censored and deprived of the right to 
speak for one session.1210

Asked whether the convention has the power to impose these sanctions, 
Baldwin says that it does,1211 and Com reacts by standing up and heading for 
the door. “I hereby resign the chair of Style and Drafting,” she yells over her 
shoulder. “You can do your own work.”1212

1202. Transcript, supra note 1, May 13, 1982, at 163.
1203. Id.
1204. Id.

1212. Id.

1205. Id. at 164.
1206. Id.
1207. Id.
1208. Id. at 165-66.
1209. Id. at 167.
1210. Id.
1211. Id. at 168.
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“Gloria, stay here,” Ken Rothschild urges.1213

1213. Id.
1214. Id.
1215. Id. at 172-73.
1216. Id. at 173.
1217. Id. at 174.
1218. Id.
1219. Committee on Economic Development Proposal, SC1-9A-0012, Apr. 29, 1982, § 2(a).
1220. Transcript, supra note 1, May 14, 1982, at 178.
1221. Id. at 177.
1222. Id. at 186-99. One delegate argued, “(I]n my block alone, which has over a hundred houses in 

it, and if everybody pays $25 for fuel, for coal to give them some electricity, then you count every house 
and see how much the utilities are getting . . . and I think we should have some kind of protection.” 
Id. at 198.

1223. Id. at 211.
1224. Id. at 208 (Delegate Coates).
1225. Id. at 212.

“I am not staying. I have been beaten up by that bully. And then listen to 
this crap? No way, there is no way.”1214 And out she goes.

Despite her departure, Baldwin instructs the Convention to vote on Jones’ 
motion to impose sanctions.1215 Much as I would like to stay out of this fracas, 
I feel some responsibility to my constituents not to permit the convention to 
disenfranchise one of their representatives. I suggest that in view of Corn’s 
absence, the motion is moot,1216 and although Baldwin disagrees,1217 he sees 
that it is not in anyone’s interest to create trouble unnecessarily. He suggests to 
Jones, successfully, that she withdraw her motion.1218

We go back to our business, and complete the article on the legislative 
branch, but no one maintains the illusion that the episode is closed.

♦ * *

Some other committee’s article is the target, and I am out from behind the 
barricade. How good it feels to be a back bencher, to be able to circulate on 
the floor of the convention, walk in and out, whisper with other delegates. The 
Committee on Economic Development has proposed that utility rates not be so 
high that they would amount to a “taking of rate payers’ property.”1219 This 
phrase seems odd, confusing, perhaps even embarrassing to the constitution, 
because any rate whatever that is charged for utility service will obviously take 
away some of the property of those who are customers. I move to strike it.1220 
Since Corn has already moved to strike an even larger chunk of the section, 
my proposal becomes a substitute for hers.1221 A lengthy debate ensues, and it 
is clear that some, perhaps many, of the delegates don’t understand that my 
point is a relatively technical one; the debate is cast largely in terms of whether 
the speaker is for the utility companies or against them.1222 My amendment is 
defeated on a vote of eleven to nine.1223 That’s a close enough margin—worth 
another try. Quickly, I draft another amendment. This time I try a better tac
tic. Instead of moving simply to strike the Committee’s language, I move to 
substitute for the language about “taking” a phrase drawn from a Committee 
member’s explanation1224 as to what the Committee intended—that “unrea
sonably high rates based on excessive capital investment shall not be 
permitted.”1225
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After more debate, my second effort carries, on a vote of twelve to nine.1226 
But a delegate points out that all we have done is to amend Corn’s amend
ment; we have not adopted the amendment, as amended.1227 This will be a 
problem, because the mere fact that Corn’s name is attached to the motion on 
the floor may cost a vote or two, and a switch of two votes will bring down the 
motion.

1234. Const., supra note 1, art. X, § 2(a).
1235. Transcript, supra note 1, May 15, 1982, at 3.

In fact, when delegates raise their hands to vote, eleven delegates support it, 
and eleven raise their hands in opposition.1228 The amended Corn amendment 
appears to fail. But there stands Oulahan, with his hand raised in opposition 
to my effort! I rush to the back of the room to talk to him; if I can get him to 
abstain, the motion will carry. Two delegates who oppose the motion try to 
block my path, but I outflank them to the right and get to Oulahan.

Meanwhile, there is a disturbance; Jones announces that the elevator is 
about to stop running.1229 The interruption causes Freeman, who is now chair
ing the meeting, to lose track of the count, and she starts again.1230 By now 
Oulahan has explained to me that he doesn’t like the whole article on public 
utilities, and he wants to make it read as poorly as possible to encourage votes 
against the entire article. I attempt to persuade him, quickly, that this strategy 
will not succeed, because after spending hours on the article, the delegates will 
have so much invested in it that they will never vote it down. Oulahan 
changes his vote on Freeman’s recount, and the amendment carries, twelve to 
ten.1231

The supporters of the “taking” clause are furious. “There is nothing that 
allows members to lose on the first vote and then go to the back of the room 
and lobby,” one says.1232 But Freeman says that she called for a second count 
because she was confused,1233 and the adjournment necessitated by the eleva
tor’s impending shut-down seals the issue in favor of the amended 
language.1234

♦ * ♦
There are only two weeks to go, but just four of the ten committees have 

completed the first readings of their articles. An extension seems out of the 
question; not only have the delegates voted down making a request, but action 
by the District’s Council would have to be effected by emergency legislation, 
which would require a two-thirds vote, a margin probably unattainable as the 
constitution that is being drafted becomes increasingly controversial.

Yet exhaustion prevents us from achieving the efficiency we need. It is Sat
urday morning. The plenary meeting has been called for 10 a.m., but at a few 
minutes after 11 a.m., only fourteen delegates are present.1235 The absentees

1226. Id. at 216.
1227. Id. at 220-21.
1228. Id. at 226-27.
1229. Id.
1230. Id
1231. Id. at 227-28.
1232. Id. at 228.
1233. Id. at 229.
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include the president and all three vice-presidents,1236 and the delegates are 
angry at those who have frustrated the possibility of holding a session. Their 
hostility is directed particularly at the leadership, which is accused of taking “a 
laissez-faire attitude about coming to these plenary sessions.”1237 “We can re
call some of these people, and put somebody else up there,” says a delegate 
who voted for the black caucus’ slate,1238 and his remarks are applauded.1239 
Terrell is sitting next to me and I ask him why he went along with the caucus 
during the early weeks of the convention. “They seemed to know what they 
were doing,” he tells me. “They seemed very sure of themselves.”

1240. Transcript, supra note 1, May 17, 1982, at 264.
1241. Id.
1242. Id.
1243. Id.

* * *
Early in the life of the convention, the delegates were given, with much fan

fare, “official” parking passes for their cars. These did not entitle us to park 
illegally, we were told, but they did permit us to park in officially reserved 
spaces during convention sessions. For weeks, we have been parking in the 
reserved spaces adjacent to the FBI building without incident, but just in the 
last day or two, delegates using those spaces have been peppered with parking 
tickets. The problem erupts during a session of the convention.

“Mr. President,” Kameny calls out. “A number of us have begun receiving 
parking tickets .... We have been told repeatedly that you would take care 
of these and cause the cessation of the issuance of the tickets. What are you 
going to do about it?”1240

“[T]his is the first I’ve heard of this,” Cassell says.1241
“Well, remember, these double after 15 days, so action has to be taken 

fast.”1242
Delegates have been complaining so bitterly about the ticketing that they 

have a hard time believing that Cassell has not heard about it. By now, Cassell 
is facing a sea of pink paper being waved at him by dozens of delegates on the 
floor. He tells the delegates to give their tickets to the staff’s executive secre
tary. “We’ll write a letter to the proper authorities,” he tells the convention, 
“and maybe we’ll ask one of our delegates who knows how to fix tickets, or 
whatever.”1243 The delegates submit their tickets, but they do not seem to have 
a great deal of confidence in the process.

* * *
Several committees are not yet ready to report their articles for First Read

ing, and the convention will have to waste precious time waiting for them un
less it finds other necessary work to do. Fortunately, the Style and Drafting 
Committee has already finished its editorial work on the article on the judicial 
branch, and the convention agrees to take it out of order and to commence 
Second Reading on that article.

1236. Id. at 2A.
1237. Id. at 48.
1238. Id. at 52 (Delegate Talmadge Moore).
1239. Id.
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Com, however, is dissatisfied with the editing job to which the rest of the 
Committee on Style and Drafting has agreed. She wants to make certain addi
tional stylistic changes “to make this a cleaner document, easier to read, better 
organized.”1244 Baldwin, who is chairing the meeting, rules that a dissenting 
member of the Style and Drafting Committee does not have the right to pro
pose editorial changes that were not accepted by the Committee,1245 and he is 
sustained by the convention, twenty-three to three.1246 He asks “Graham and 
her committee” to step forward,1247 and Com protests that “[she is] the 
chair.”1248

1244. Transcript, supra note 1, May 18, 1982, at 44.
1245. Id. at 42.
1246. Id. at 45.
1247. Id. at 46.
1248. Id.
1249. Id. at 47.
1250. Id.
1251. Id. at 48.
1252. Id.
1253. See id. at 51-52.
1254. Id. at 52.
1255. See id. at 56.

There is more than a small stir on the floor; the delegates are eager to see 
how this gets worked out. Baldwin says that Corn resigned the chair on the 
record, and that he had accepted her resignation subject to a possible reversal 
by Cassell of that acceptance.1249 Cooper, the secretary, argues that only the 
president can remove the chair of an operating committee.1250 Cassell is in the 
hall, and he indicates that he is ready to respond.

Cassell still has some loyalties to Com for electing Harris as second vice- 
president; perhaps he also knows that the Committee is producing under 
Com’s leadership a well-drafted product despite the grumbling from members 
of Style and Drafting about the excessive length and contentiousness of that 
committee’s meetings. He waffles, saying that before he acts on the proffered 
resignation, he would like to have a recommendation from the Style and 
Drafting Committee itself.1251 Baldwin asks the Style and Drafting Committee 
to go out into the hall to come up with a recommendation.1252

In the hallway, there is much yelling and confusion. Corn is screaming that 
her resignation was not official because she did not put it in writing; besides, it 
was made in the heat of anger, and she telephoned Cassell that very night to 
rescind it.1253 Most of the members of the Committee are delighted that Corn 
has handed the convention the opportunity to depose her from the chair. They 
have found her excessively argumentative both in Committee and on the floor, 
and they have long been annoyed by what they perceive as an arrogant atti
tude. One delegate says that on an elevator, she said she had come to the 
convention “to sabotage and not to work for statehood,”1254 and another 
quotes her as saying that no one on the committee can write with her expertise, 
and that the entire convention will go down in disgrace if she is removed.1255

On the other hand, there is no need to butcher ourselves. Why should the 
members of the Committee have to take responsibility for undercutting one of 
their fellow members? Isn’t this really a matter between Corn and Cassell? 
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Hilda Mason and I insist that it is not up to us, no matter what Cassell would 
prefer, to decide whether or not Corn is correct that her resignation was never 
effective. The furthest we should go, we suggest, is to tell Cassell that it is his 
responsibility to determine whether a vacancy exists, and to tell him that if one 
does, Graham is our choice to fill it.

The Committee goes along with this plan.1256 Cassell declares that the chair 
is vacant, and he appoints Graham to fill it.1257 The Committee moves to the 
front bench to preside over the second reading of the judicial branch article. 
Corn does not come with us, but sits at one of the back benches and glares.

1256. See id. at 57.
1257. Id. at 58.
1258. Id. at 85-86.
1259. Her errors were of two types. In some cases, her personal records of what had been done on 

first reading were apparently incomplete. For example, she objected to the phrase “to the extent pro
vided by law," which Style and Drafting had included in the grant of jurisdiction to the Supreme Court 
with respect to matters other than appeals from decisions of the superior court, though this phrase had 
allegedly been deleted on the floor. Id. at 86. The original proposal had. however, included that phrase 
with respect both to appeals from superior court decisions and to other matters, and it had been deleted 
by the convention only with respect to appeals from superior court decisions to grant those appeals as 
of right. Transcript, supra note 1, Apr. 28, 1982, at 127.

The second type of error was that Harris apparently did not always understand the reason for the 
Committee’s editorial changes. She objected, for example, to the Committee’s insertion of the word 
“initially” in the grant of supreme court jurisdiction to hear appeals from “decisions initially made by 
the Superior Court.” Transcript, supra note I, May 18, 1982, at 86. The Committee had inserted this 
word because the convention’s intention had been to guarantee one appeal as of right, not create an 
unqualified right to appeal to the supreme court even from appellate decisions of the superior court in 
cases initially decided by statutorially-created inferior courts. Transcript, supra note 1, Apr. 28, 1982, at 
126.

1260. Transcript, supra note 1, May 18, 1982, at 86-87.
1261. Id. at 85.
1262. See id. at 105. After this fracas, the convention’s research director. Dr. Bobby Austin, was 

asked to make an official mark-up as amendments were approved.
1263. Id. at 106-07.
1264. Id. at 136.

We begin to work on the article but hit a snag almost at once. Harris, a 
member of the Committee on the Judicial Branch, points out the changes that 
Style and Drafting has made, and claims that they are changes in meaning 
rather than style.1258 As the chair of the Style and Drafting Subcommittee 
which edited the judiciary article, I believe that she is in error.1259 But she is 
not reassured either by my explanations of what Style and Drafting did, and 
why,1260 or by the protestation of her own chair that “Schrag and I kept in 
constant contact during the whole time that [editorial] work was being done on 
this article, and I can assure the . . . delegates that no substantial change was 
made . . . .”1261 Most of the delegates are unsettled by the charge that their 
meaning has been altered. There is no easy way for them to check the situa
tion for themselves, for there is no single official mark-up showing what the 
convention did in its first reading, and the reporting service has not yet tran
scribed the record of the session in question.1262 The convention passes a reso
lution asking that the Style and Drafting and Judicial Branch Committees 
remain after the meeting to go over the edited draft.1263 Corn watches and 
smirks.

Unable to continue with the agenda until the two Committees can meet to
gether, the delegates clear out of the hall before nine o’clock,1264 and another 
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evening is wasted, with only eleven days to go. I stay behind, along with most 
of the members of the Style and Drafting Committee. But most members of 
the Committee on the Judicial Branch, including its chair, do not attend our 
joint meeting, which boils down to a debate between Harris and myself, mod
erated by Baldwin. Harris moves through the many editorial changes that we 
have made, one by one, and I show, in each instance, that what we have done 
is a rearrangement, or a stylistic improvement, or the elimination of redun
dancy, or a clearer rendering of the convention’s intention. Harris and I, once 
again—it is like the old pre-convention Committee on Rules and Calendar.

But there is a difference. Baldwin, who once had chaired the black caucus 
and now slightly outranks Harris in the hierarchy of this convention, is follow
ing our argument carefully, and he is satisfied that on each point, no substan
tive change was made by the Style and Drafting Committee. We lose two 
hours in pointless bickering, but it appears clear that the Committee on Style 
and Drafting did an honest job. But is it clear to Harris? She does not seem 
convinced, or any less suspicious.

* * ♦

1265. Committee on Education Proposal, SC1-7A-OO18, May 14, 1982, § 2(1).

When I get home from my boxing match with Harris, Barbara Maguire 
calls, very troubled by how fractured the convention is, with so much still to do 
and so little time left. She says she needs a brief vacation and is not planning 
to attend the following evening’s debate on the article on education. I urge her 
to come, because so many issues are decided by a single vote, and I tell her of 
how I had urged Terrell to remain the night that Jordan’s system of retention 
elections for judges had been approved by one vote. Still, she says that she 
does not think she can attend; she needs some relief from the constant crises.

During the day, I study the article on education. It is fairly straightforward, 
with one major oddity, a section providing that any standards for instructors or 
instruction that the Board of Education imposes on the public schools must 
also apply to private and parochial schools in the new state.1265 This seems at 
odds with the very concept of private schools, which are designed to be experi
mental, and free of officially imposed bureaucratic requirements such as the 
standard rule that public school teachers must have degrees in education. But 
what a terrible issue to have to take on in the convention! Private schools are 
fairly unpopular in the District of Columbia, in general, because they tend to 
drain off the children of parents who are affluent, or white, or both, and make 
racial and economic integration of the public school system nearly impossible. 
This convention will be particularly hostile to private school education, be
cause many of the delegates work in the public school system; the chair of the 
Committee on Education is even the spouse of a Board of Education member. 
And I am especially the wrong person to make an issue of this point, because 
my children attend private schools.

So there is every reason to try to get this section altered by agreement of the 
Committee, as I have done with other sections of the constitution. The Com
mittee’s chair tells me that this particular provision was written by Frank 
Kameny, and I will have to deal with him on it. That’s a bit of a relief; Frank 
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is from Ward Three, and we have done quite a lot of work together. Further
more, his constituents include many private school parents who would share 
my concern. But when I call him, he is unbending. His concern is that sub
standard or even standardless Bible schools will move into the state, and that 
because of their status as private or parochial schools, they will be able to 
persuade the legislature or the School Board to exempt them from any de
mands of intellectual rigor, unless the constitution forecloses this opportunity. 
They will, for example, grant creationism at least equal air time with evolution 
in their school curricula.

After many hours on the telephone with Frank, I persuade him to accept an 
amendment to this language that would permit the state to “establish mini
mum standards, including equivalent alternatives,” for curriculum, instructors, 
and so forth. It’s not the language I would have preferred—indeed, perhaps 
no constitutional language about private and parochial schools would be 
best—but at least it eliminates the requirement that standards for the two 
school systems need be the “same.”

Debate on the education article begins, with Harris in the chair. A Commit
tee proposal to guarantee equal educational opportunity to people regardless 
of “race, sex, religion,” several other listed factors and “other individual char
acteristics”1266 gives rise to questions early in the debate. This catch-all phrase 
is troublesome because the new state’s school system will include a university 
and perhaps also special high schools for academically or artistically talented 
children; such schools frequently deny admission on the basis of “individual 
characteristics” such as aptitude and achievement.

1266. Id. § 1(B).
1267. Transcript, supra note 1, May 19, 1982, at 43.
1268. Id. at 43-44.
1269. Id. at 45.
1270. Id. at 46.
1271. Id.

So I jump into the debate and propose to add, after “other individual char
acteristics,” the phrase “that are not related to ability to learn.”1267 This quali
fication, I suggest to my fellow delegates, will distinguish between relevant and 
irrelevant characteristics and will permit the state to impose admissions tests if 
it so desires.1268

What a firestorm flares up around me! One delegate says she has “grave 
problems with the implication of the words” I have offered.1269 Another calls 
my phrase “dangerous.”1270 Before too long, I find out what the problem is; 1 
have accidentally stumbled upon a phrase with current racist connotations. 1 
redden as Bob Love explains on the floor why my proposal must be defeated: 
because “several psychologists . . . are claiming that people of the black race 
are not able to learn the same things that people of the white race are able to 
learn” and that my inclusion of this phrase in a constitution could provoke a 
court test of whether these psychologists are correct.1271 It does not matter 
whether the other delegates are jumpy about legal language that might be in
terpreted to have racial implications or whether my amendment reflected in
sensitivity to a major concern of the convention; when a black delegate asks to 
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“join that bandwagon of speakers who are bitterly against” my proposal,1272 I 
hasten to withdraw it.1273

After this gaffe, I sit quietly through most of the evening, worried even more 
about having to stand up for the rights of private schools and their students in 
this crowd. But I am the only delegate exercised about that clause, so I have to 
raise it; perhaps with Kameny’s support my change will presumably not be 
that controversial.

When the time comes, I offer my amendment,1274 and in the course of dis
cussing it, I mention that the particular language that I am suggesting is lan
guage that I worked out on the telephone with Kameny.1275 But to my 
surprise, Kameny “rise[s] in the strongest objection and opposition” to my mo
tion:1276 "[I]f you have private schools which are not required to meet the same 
standards that the public schools do, you will get. . . little fly-by-night schools 
. . . which have no standards at all.”1277 A black delegate sees a racial twist in 
my phrase about “equivalent alternatives;” “[PJeople come up with this black 
English, black math, and these concepts which in many cases have deprived 
young black minds of uniform ways of learning.”1278 It is going badly, and I 
am deeply grateful to Hilda Mason, a former teacher and now the chair of the 
Council’s Education Committee, when she speaks for my proposal. At the ele
mentary school at which she taught, she says, they got permission to hire scien
tists instead of regular teachers. That’s the meaning and importance of 
substitution of equivalent alternatives for Kameny’s uniform standards.1279

A delegate provokes laughter when, after referring to my afternoon’s negoti
ation with Kameny, he says, “I’m glad that I didn’t talk with Dr. Kameny this 
afternoon.”1280 The convention’s mood lightens slightly, and he, too, supports 
my idea, because he would not want “to replicate an educational system which 
is the slowest institution of change in society .... Along comes a novel idea 
and the first thing an educator does is get some extermination fluid . . . ,”1281 
Delegates are looking around the floor for facial hints of how others are going 
to vote; what looked like a certain loser is actually going to be very close.

Harris calls for a vote, and we raise our hands. Fourteen delegates line up 
on each side; with Barbara Maguire resting up, my amendment is about to lose 
on a tie vote.1282 But there is always that one last chance that someone’s vote 
will change during a different sort of count, one in which the delegates will be 
on record. There is nothing to lose, in any event, so I ask for a roll-call 
vote.1283

Harris understands. “Delegate Schrag, because the vote is so close, there is

1272. Id. (D'elegate Robinson).
1273. Id. at 48-49.
1274. Id. at 135.
1275. Id. at 159.
1276. Id. at 138.
1277. Id.
1278. Id. at 140 (Delegate Jackson).
1279. Id. at 143.
1280. Id. at 160.
1281. Id. at 161.
1282. Id. at 165.
1283. Id. at 166.
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no reason paying $35 or $50 for a roll-call vote,” she lectures me. “It is just 
uncalled for. There was no question in the counting.”1284

1284. id.
1285. Id.
1286. Revised Rules, supra note I. § 5.3(A).
1287. Id. § 5.4(A).
1288. Transcript, supra note 1. May 19, 1982, at 166.
1289. Id.
1290. See, e.g.. Transcript, supra note 1. May 15, 1982, at 169.
1291. Transcript, supra note 1, May 19, 1982, at 166.
1292. Id. at 166.

Harris tries to move on to the next section, but Brian Moore reminds her 
that there was a request for a roll call.1285 I am not at all sure that the result 
will change, but I am certain that I can muster the four supporting delegates 
that will give me the right to have the roll called. The convention’s rules pro
vide that all votes shall be by voice or by a show of hands “unless a delegate 
requests a roll call vote and is supported by at least four other delegates,”1286 
and that “a roll call may be requested before, during, or immediately following 
the announcement of the results of the vote by voice or by show of hands.”1287

Harris ignores Moore; both he and I call a point of order.1288 But she goes 
on, calling for discussion on the next section of the article,1289 and not recog
nizing either of us to state our point of order. I can’t believe what is happen
ing. Our presiding officers have often been unsure about the interpretation of 
some of our rules, but Harris seems to be flaunting them entirely, for our prac
tice has been for the presiding officer to ask, after a request for a roll call, 
whether four other delegates support the request.1290 Never has a presiding 
officer totally ignored a delegate who said the magic words, “point of order.”

I say the words again, with no effect. She pretends not to see or hear me. 
Perhaps she is getting even, after her failure to upset the editorial changes that 
I had helped to make on the judiciary branch article. In any event, she is 
depriving me of my ultimate right as a delegate, the right to insist that the 
convention follow its rules. I am entitled to my roll-call vote, or at least to an 
inquiry as to whether four other delegates support me.

But she goes on, and there is only one course open to me: disruption. I am 
entitled to say the words, “point of order” without recognition, until I am rec
ognized to state the point, and say them I do, again and again, loudly.1291

Despite the fact that the convention cannot continue over the sound of my 
protest, she continues to ignore me, and Brian Moore takes up the call again. 
“There is a point of order, Madam Chair, and you did not recognize it in the 
proper manner.”1292

“I do not have to recognize it.”
“You do too have to recognize it,” he says. “A point of order has to be 

recognized.”
“Point of order,” I call.
“You’re violating every rule in the book in this Convention,” Moore says.
“Point of order, Madam Chair,” I add.
The chair of the convention’s Education Committee says, “I refuse to go 

through this, through this abuse.”
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Please preside in a correct manner and recognize the point of order and 
let’s get on with it,” Wesley Long says.1293

But Harris just keeps pressing on with the debate, as if nothing were hap
pening. “Point of order” is all I say.1294

Still she will not recognize me, and I can sense that while most delegates 
know that I am right to insist on recognition, my tactic is alienating them 
quickly. It occurs to me that one further tactic is available to me besides dis
ruption, and that is exit. I conspicuously gather my papers and head for the 
elevator.

Half a dozen delegates follow me into the hall, pleading with me to come 
back. “I’d be glad to come back,” I tell them, “but I’m entitled to have Harris 
canvass support for a roll-call vote.” The elevator arrives, and I step into it. 
Three delegates come in with me, and Hilda Mason orders the elevator opera
tor not to take me down.

The elevator doors shut, but the astounded operator makes no move to de
scend. Behind the closed doors of the cabin, delegates beg me to take my place 
on the floor. “First, a roll call,” I tell them.

I am really of two minds. I am disgusted, and I really want to get out of 
there. But these delegates, Mason. Sandra Johnson, Chestie Graham, Terrell, 
have become my friends and allies during this convention. We respect each 
other. And they are not pleading with me to accept defeat; they are asking that 
I return to fight the issue.

I allow myself a half-way step. I will return to the hall, but not to the floor.
I will not accept the humiliation of permitting Harris to treat me as if I do not 
exist. I will sit in the spectators’ area while they argue the issue, and if Harris 
calls the roll, I will take my seat again.

From the back of the room, the convention seems a million miles away; 
Harris is a distant figure on the horizon. Before those who were on the eleva
tor with me can speak, the issue of procedural regularity is raised by Absolom 
Jordan. ”[T]here is going to be some question raised about the validity of 
some actions that will be taken,” he warns, “and I’m saying that consideration 
ought to be at least taken under advisement by the chair.”1295

“I would like for the sake of the convention that we recognize the point of 
order that was brought by some of the members on the floor,” Graham 
adds.1296

Talmadge Moore weighs in, the retired Army colonel who contributes rela
tively more because he speaks relatively less. “Madam Chair, I think you could 
operate in a better atmosphere if you would comply with the rules and regula
tions as set down previously . . . .”1297

Hilda Mason gets to the point, and asks Harris to “entertain the roll call 
which was requested before the chaos took place.”1298 But Harris sweeps by

1293. Id. at 167.
1294. Id.
1295. Id. at 171.
1296. Id. at 173.
1297. Id.
1298. Id. at 175.
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her, saying that beside myself, only one other person had called for a roll 
call.1299 She sidesteps the fact that she did not ask for a showing by other 
supporters.

Sandra Johnson persists. “It seems as though you’re ignoring the question 
”1300

Harris again presses on, and in urging the delegates to continue substantive 
debate, she rules Johnson out of order.1301 Frustrated, Johnson appeals.1302 
From my distant vantage, I know at once that this is a fatal error; an appeal 
from a ruling of the chair has always been a hopeless maneuver in this conven
tion. It not only requires a two-thirds vote, but even worse, it transforms the 
issue from one of construction of the rules to one of the convention’s confi
dence in its presiding officer, a kind of personal loyalty test. Any other proce
dural challenge, even a motion to table debate on the article until resolution of 
the roll-call issue, would have been better than this one.

When the chair is sustained,1303 I return to the elevator, quietly this time, 
and alone. During the drive home, I try to figure out what posture to take with 
respect to the convention. I consider resigning, but that might seem to my 
friends like disloyalty, and would deprive me of any opportunity to try to re
pair this section and others if the constitution is rejected by the voters and we 
reconvene in a year to amend our work. At the same time, the combination of 
the fight with Harris on the judiciary branch article, the insinuations that my 
efforts to fix the section on “individual characteristics” were rooted in racism, 
and the battle over the roll call do not make me anxious to hurry back. Other 
questions, too, are forming in my mind: If the press should ask me for a state
ment about tonight’s walkout should I speak to them? And what should I do 
about this constitution that is becoming increasingly cluttered with provi
sions—the retention elections, the forty-member legislature, the new provi
sions on private schools—that I fought against? At what point do I say “no” to 
the package? And if I don’t vote for the constitution in the convention, is it my 
duty in the fall to go on the road to urge voters to turn it down? These ques
tions are too weighty, and the only one that has to be decided right away is 
whether I should be available to the press. I decide that I should not, and I 
leave the rest for the week to come.

* * ♦

In the morning, despite the news that the convention ultimately included 
both Kameny’s requirement that all schools have the “same” standards and 
my language about “equivalent alternatives,”1304 I continue to feel discour
aged, and I still entertain thoughts of resignation. But David Koplow, my 
closest colleague on the Georgetown University Law Center faculty, urges me 
to follow, instead, one of his favorite courses, a declaration of victory. With 
his help, I draft a letter to all the delegates, in which I state with great preci-

1299. Id. at 176.
1300. Id. at 178.
1301. Id. at 179.
1302. Id.
1303. Id. at 185.
1304. CoNST, supra note 1, an VI, § 2(1).
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sion, even with section numbers, the rules that Harris did not follow, and I 
urge that “particularly at a time such as this, when the press of urgent business 
invites us to disregard the procedures we have put into place, it is of utmost 
importance that each of us remembers that respect for one another ... re
quires respect for—and strict adherence to—the Convention’s Rules, and par
ticularly the rules regarding recognition of delegates, which protect the right of 
each of us to express ourselves to each other.”1305 Though Harris counters with 
a letter asserting that “[i]t was the opinion of the presiding officer at the session 
in question that Delegate Schrag’s action was improper and dilatory,”1306 the 
point is made, and I resume my convention activities.

1305. Letter to Delegates from Philip G. Schräg, May 20, 1982 (copy on file at Georgetown Law 
Journal).

1306. Letter to Delegates from Janette Hosten Harris, May 21, 1982 (copy on file at Georgetown Law 
Journal).

1307. Transcript, supra note 1, May 20, 1982, at 152.
1308. Id. at 153.
1309. Id. at 186.
1310. Id. at 187.
1311. Id.

So do the others; we begin again our daily grind through constitutional text. 
The feeling on the floor is one of profound discouragement; with nine days to 
go, three articles have yet to have their first readings, and the bill of rights 
people are still drafting their proposed article for submission to the conven
tion. Cassell says on the floor that “we’re simply not going to make it. I hate 
to say that.”1307 Baldwin concurs.1308 The delegates are so distracted that when 
the central section of the article on local government comes up on a routine 
voice vote, it is defeated,1309 only to be approved by a two-to-one margin when 
the presiding officer insists on a show of hands.1310 “Now, if that is not a lesson 
to listen to the chair when the chair is announcing that we are voting on some
thing, then nothing is a lesson,” Freeman tells us.1311

* * *
Desperately searching for ways in which to speed up the process, Cassell 

asks the Style and Drafting Committee to meet with him. How can drafts be 
turned around more quickly, he asks. Why aren’t the Committee’s edited 
drafts coming back to the Convention right away?

For the first time, Cassell learns of some of the mechanical bottlenecks that 
have been slowing down production of the Constitution: The lack of enough 
word processing capability, particularly in the peak period of the final ten 
days, and particularly the lack of sufficient copying machinery. Cassell tells us 
that at this point in the convention, we can have anything we ask for. We 
make one request: That the convention’s very capable research director, Dr. 
Bobby Austin, who has been working with us, be given an authority that has 
previously been withheld—the right to use the one and only Xerox machine. 
In recognition of true emergency, our extraordinary wish is granted.

♦ ♦ *

The judiciary branch article comes up on second reading. Jordan has agreed 
to my suggested amendment of his provision for retention elections; he is will
ing to space them every ten years for all judges, rather than to require trial 
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judges to face the voters every six years. Indeed, he is willing to sponsor the 
amendment himself, so this proposal stands a chance of getting the two-thirds 
vote it needs on second reading.

But when the meeting begins, Jordan is absent.1312 If he does not speak for 
it, its chances will be much diminished. Baldwin, chairing, asks me to read it in 
Jordan’s absence.1313

1312. Transcript, supra note 1, May 24, 1982, at 5.
1313. Id. at 6.
1314. Id. at 8.
1315. Id. at 9-12.
1316. Transcript, supra note 1, Apr. 28, 1982, at 196.
1317. Transcript, supra note 1, May 24, 1982, at 12.
1318. Id. at 13.

I make a little speech in favor of “a more independent judiciary” and a 
slower transition to a new system for judicial tenure.1314 There is some argu
ment on either side,1315 but then Harry Thomas, who should have been 
counted on as a supporter in view of his vote against having retention elections 
at all.1316 says that he’s going to vote against it. “I got the word that Mr. Jor
dan had to put this amendment in for political reasons,” he says. ‘‘Mr. Schrag 
[has] ‘pull’ in this convention as far as this article is concerned. It isn’t 
right.”1317

I have no idea what he means. I wish Jordan were there to say that I had 
suggested the idea to him, as a compromise that might enable the voters and 
the Congress to swallow retention elections a little more easily, but that the 
idea that I have any hold on him is absurd. Jordan, however, has still not 
arrived, and in his absence, the amendment bearing his name is defeated.1318

* * *
With only five days to go, a rumor sweeps the convention that the staffs 

executive secretary has resigned because Cassell has directed her to let Dr. 
Austin use the Xerox machine. She is said to have closeted herself in her office 
all day; Austin can’t get in to see her to find out from her that he really can use 
the machine. If she leaves, it will be still harder to finish on time, because only 
she knows the location of certain critical documents. And all those parking 
tickets, which are still on her desk, will never get fixed.

Eventually, the rumor proves unfounded, and photocopying resumes.
* * *

The bill of rights comes before us at last. The proposal is not as unusual or 
as controversial as it might have been; many of the most extraordinary propos
als, such as a draft proposal to require the press to print both sides of public 
issues, have disappeared in the process of Committee review. Many of the 
provisions that are novel when measured by the standards of other state consti
tutions are little more than reflections of the liberal Zeitgeist of the 1980’s: the 
abolition of capital punishment, the right to abortion, an equal rights provision 
for women, a gay rights clause, and the like. There are, nevertheless, a few 
provisions that seem extreme even to one who regards himself as a civil liber
tarian, and two of these, though challenged strenuously on the floor, are sus
tained by the convention. These two sections involve a right of suspected 
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criminals to the discovery of “all” evidence possessed by the State,1319 which 
David Clarke argues could “hurt a lot of innocent people1320 (presumably by 
jeopardizing the identities of confidential informants), and a ban on the use of 
evidence unlawfully seized by “private persons.”1321

1319. Const., supra note 1. art. I, §7.
1320. Transcript, supra note 1. May 24, 1982, at 168.
1321. Const., supra note 1, art. I. § 6.
1322. Revised Rules, supra note 1, § 5.4(d).
1323. Transcript, supra note 1. May 24. 1982, at 228.
1324. Id. at 231.
1325. Id. at 234 (Delegate Jackson).

I never expected to approve of every clause in the constitution we are writ
ing, and no one provision alone gives me so much trouble that I can’t support 
the document, but the cumulative impact of several dubious provisions contin
ues to concern me. Voting against the constitution was unthinkable just a 
week or two ago; assuming that we somehow make the deadline, it now has 
become an option to consider. Unfortunately, if I, as a delegate from Ward 
Three, were to vote against the constitution, my action would certainly be mis
interpreted as a vote against statehood, reflecting the views of the ward on that 
subject, and I am not desirous of boosting the anti-statehood cause. An ab
stention is possible, too, and is explicitly authorized by the Convention’s 
rules,1322 but to abstain seems like an abdication of responsibility after all 
these months of work and judgment.

I call a couple of moderate black delegates to ask what they plan to do. 
They are in the same quandary. They are under a lot of pressure to join with 
the overwhelming majority of delegates who are pleased with the way the 
product is shaping up. On the other hand, particular provisions do not sit well 
with them. One of them tells me that he plans to vote for the constitution in 
the convention but to speak against ratifying it in the fall. He doesn’t think 
that it should be approved, but he believes that the voters, rather than himself, 
should make that determination, and that he should vote for it merely to send 
it on to the next stage of consideration.

* * *
Passions run higher over sections in the bill of rights than they did over most 

provisions in the constitution. Council Member David Clarke, who made his 
name as a civil rights lawyer before running for office, is an active player in 
many of the bill of rights debates, though other duties, including his campaign 
for the Council presidency, have caused him to miss most sessions of the con
vention. Clarke’s last-minute emergence as an active delegate is not well-re
ceived by the convention. At one point, he offers an amendment orally, 
though the convention has earlier adopted an informal tradition of submitting 
proposed amendments in writing. “If you would show up and show up on 
time regularly,” Cassell snaps at him, “you would know that the rules require 
that you must write it out and submit it to the Chair.”1323 Cassell explains the 
procedure in detail, adding, “You’re a lawyer and I should think you could 
easily retain these things.”1324 Another delegate, arguing against Clarke’s 
amendment, calls him a “slick Philadelphia lawyer.”1325

Most of the sections of the bill of rights are hammered out in a marathon 
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session that runs from 5 p.m. until three in the morning, the convention’s ulti
mate solution to its deadline problem. No funds are available to pay for build
ing security or an elevator operator after 11 p.m., so all of the delegates are 
locked into the building to complete their work,1326 and the sense of pressure 
increases measurably.

1326. Transcript, supra note 1, May 25, 1982, at 205.
1327. See Committee on Preamble and Bill of Rights Proposal, SC1-1A-0021. May 21, 1982, § 17.
1328. Transcript, supra note 1, May 25. 1982, at 219.
1329. Id. at 224.
1330. Id. at 224-27.
1331. Id.

In this atmosphere, I am somewhat reluctant to stick my neck out again, but 
the draft section on discrimination is terribly awkward.1327 It outlaws “pri
vate” as well as official discrimination, with no exceptions of the type normally 
found in civil rights legislation, suggesting that a church might have to hire an 
atheist as a minister, or that men could not be barred from employment as 
attendants in women’s restrooms. It prohibits public and private discrimina
tion on grounds of “poverty,” perhaps implying that the state must permit in- 
digents to ride without charge on the buses and subways, or even that stores 
would have to give their merchandise without charge to those who can’t afford 
to pay. It includes phrases whose meanings are unclear or obscure, such as its 
prohibition on “historic caste discrimination.” It bars discrimination on 
grounds of age without making an exception for minors, inviting a possible 
lawsuit to strike down child labor or liquor laws.

I have, I think, a fairly easy solution. Simply replace the rather lengthy 
section developed by the Committee with the one-sentence equal protection 
clause of the Federal Constitution, augmented by a clause authorizing the leg
islature to pass appropriate legislation, including affirmative action legislation.

I no sooner make my suggestion, and my critique of the Committee’s 
draft,1328 when the roof again falls in on me. “I am black and have been dis
criminated against,” Jackson says,1329 implying that a white could not possibly 
understand the subject we are now discussing. “What we want,” he continues, 

is the justice for black people, the justice for the group in here to 
exercise the freedom that they have so long been denied .... 
[WJhat am I guaranteed [by the U.S. Constitution] 300 years after 
slavery? Not one deep thing .... [The equal protection clause is 
just] two or three simple words that give me nothing but more of the 
same. Madam Chair, I cautiously urge everyone to vote against Mr. 
Schrag’s amendment, to keep the status quo status quo. It does noth
ing for me, for my children, for my wife, for my old, old mother, for 
my young, young child, nothing.1330

The applause1331 for this rhetoric is deafening and prolonged, and Jackson’s 
statement is followed by speeches from other delegates who also intimate that 
my proposal is a plot to deny them freedom. “I will go to my grave,” Croft 
says, “my daughter will go to her grave, her children to their grave, and every 
member of my family who has ever lived, will indeed go to the grave asking 
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the question: What does it mean to be free?”1332

1332. Id. at 230-31.
1333. Id. at 233.
1334. Id. at 241 (Delegate Shelton).
1335. The convention did consider the proposed section on a line-by-line basis, and it corrected most 

of the problems that had been identified in the critique. Compare Committee on the Preamble and Bill 
of Rights Proposal, SC1-1A-0021. May 21, 1982, § 17, wilh Const., supra note 1, art. 1. § 3.

1336. See Transcript, supra note 1, May 26, 1982. at 3.
1337. Id. at 32.
1338. Id. at 15, 32.

Harris adds that she has read my proposed substitute “three or four times 
[and] I have found there’s nothing in it. There’s no guts in it,”1333 and a dele
gate who directs the District’s Office of Human Rights says that “as the strug
gle for Civil Rights has gone forward, the rights of blacks are still unheard of 
in the District of Columbia.”1334

By this point in the convention, I know when I am licked, and there is no 
point in allowing my proposal to become a vehicle through which every black 
delegate in the convention argues that I don’t know anything about discrimi
nation. My proposal is obviously not helpful to the convention, for instead of 
encouraging the delegates to focus on the particular deficiencies of the Com
mittee's draft, it has caused them to overlook them, and to use the debate as a 
clash of two symbols, the allegedly inadequate Federal Constitution against 
the improvements that the Committee on the Bill of Rights has attempted. I 
hasten to withdraw my proposal before I can be attacked further, angry at the 
black delegates for their escalation of the rhetoric, but angrier at myself for not 
realizing, especially after what happened to my “ability to learn” amendment, 
that in the context of this convention, my proposal was absurd.1335

* * *
My faculty is scheduled to discuss a report that I have helped to write, and I 

am compelled to be late for a plenary session of the convention.1336 What a 
session to miss! The convention has put a section into the bill of rights giving 
every person in the new state a right to employment;1337 it has even adopted an 
amendment offered by Harris that struck from this provision the qualification 
that the right existed only “within the state’s ability to provide.”1338 As soon as 
I hear the news, 1 know that it’s a disaster for me; I had been considering not 
voting for the constitution, but the choice has been withdrawn. I cannot vote 
for it now. The section could be interpreted otherwise, for example, as a goal, 
but the normal interpretation of the word “right” in a bill of rights is that the 
subject of that right is judicially enforceable against the state. If this “right” 
were really enforced, this provision would have extraordinary tax conse
quences for the citizens of the new state, and perhaps particularly for those in 
the ward that I represent.

A few other delegates are also troubled. One of them approaches me with a 
plan. David Clarke tells me that the bill of rights has moved the constitution 
off the deep end. He understands that Baldwin is looking for a way out, and 
he has one to suggest. He requests that 1 draft up an alternative bill of rights, 
based on the bill of rights of the Federal Constitution, which could be offered 
as a substitute when the entire bill of rights comes up on Second Reading.
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I tell him that the effort is pointless because it would not stand a chance. He 
says that Baldwin will make the motion, and that he thinks a lot of people will 
support it, because they know that the bill of rights that we have marked up 
will be so controversial that it may drag down the constitution.

I can still feel the pain from trying to substitute the Federal Constitution’s 
equal protection clause for the one drafted by the Committee on the Bill of 
Rights, and I tell Clarke that I would be willing to help out as a technician, but 
that I will not sponsor or speak for such an effort, and I do not want to be 
associated with it in a public way. That’s good enough for him; when I’ve 
written up the substitute, he says, just put it in an envelope and leave it in 
Baldwin’s mailbox.

I find a typewriter and a United States Constitution, and in an hour, the job 
is done: A state constitution’s bill of rights, as ordered, which is almost word- 
for-word based on that of the Federal Constitution. I follow Clark’s delivery 
instructions, and surreptitiously drop the envelope in Baldwin’s box. Only in 
this convention would a person have to carry around the Federal bill of rights 
in a plain, unmarked wrapper.

* ♦ *

1339. See Transcript, supra note 1, May 27, 1982, at 2, 107.
1340. Revised Rules, supra note 1, § 3.3(D)(4).
1341. Revised Rules, supra note 1. §§ 3.3(D)(3)(a), 4.2(H).
1342. Transcript, supra note 1, May 27, 1982, at 99.
1343. Id.
1344. Id. at 104.
1345. Id. at 108.

When the bill of rights comes up for its second reading, Baldwin is not in the 
hall.1339 Clarke will need a two-thirds vote to amend the bill of rights at this 
stage;1340 indeed, because he has not obtained a waiver from the Committee’s 
chair, he needs a two-thirds vote to suspend the rules even to permit considera
tion of a substitute.1341 He moves for suspension of the rules,1342 and a voice 
rings out, “Who is he to come in here like this at the last minute?”1343 And 
when Clarke attempts to explain what he wants to do, and why, a delegate 
objects with a point of order: A motion to suspend the rules is not debata
ble.1344 Clarke’s motion is defeated quickly when it gains a majority but falls 
short of two-thirds.1345

♦ * *

In these last three days, I am working around the clock to help put the con
vention’s work into final form. The Style and Drafting Committee is not only 
editing the articles in preparation for second readings on the floor, but also 
proofreading the final product, ordering the articles within the constitution, 
preparing a cover, and performing a myriad of other tasks. I feel it to be my 
duty to continue to work as hard as I can to get the job finished, but I am 
immensely sad. I have devoted half a year to this project, and I can almost, 
but not quite, support the result. In the final hours, since I decided that I 
cannot vote for the constitution, I have become much less active on the floor, 
though I am working harder than ever in the editing room.

Torn by my general sympathy for the project and my sense that a few 
clauses render the final product irresponsible, I have decided to abstain. A 
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negative vote would be too strong an indictment. I begin to work on a detailed 
statement for the record that will explain an otherwise incomprehensible cop- 
out. I am tremendously relieved that, at last, it is almost over.

* * *

1346. Letter to Delegates to the Statehood Constitutional Convention from Philip G. Schrag, May 
29, 1982 (copy on file at Georgetown Law Journal).

The convention’s failure to cancel its delegates’ parking tickets, or even to 
ascertain definitively whether or not it is legal to park in the reserved spaces 
across the street, has become a symbol of its distance from reality. At last, two 
days before the end, the convention’s executive director interrupts a meeting of 
the Style and Drafting Committee to say that she has achieved a breakthrough 
on the problem. No new parking tickets will be issued until the convention 
ends. I have been paying a garage, but on the second-to-last-day, I at last 
avoid the four dollar garage fee and park in the reserved area to attend the 
final meeting of the Style and Drafting Committee. At four in the afternoon, 
Jeannette Feely goes to McDonald’s and returns with a fistful of parking tick
ets for me and all of the other members of the Committee.

* * *
The last issue to be settled by the Style and Drafting Committee is the form 

of the signature page. If the line above the signatures says that the signatories 
“approve” the text or “recommend” its ratification, the signature page be
comes a kind of loyalty oath, and only those who vote for the constitution 
should sign it. If the signatories merely certify the authenticity of the docu
ment, all forty-five of us should, in principle, be able to affix our names. 
Kameny is a tiger for “approval,” but I would prefer a neutral page, so that I, 
too, can sign it; I have no desire to be seen as an oddball by the delegates or by 
the voters in my ward who will, for the most part, support my abstention.

In the end, only Kameny insists on signatures that mean approval. I am sent 
out of the room to type up the more neutral signature page, a small last-minute 
satisfaction.

* * *
The final day of the convention. I arrive to discover television lights have 

been set up, and cameras are rolling. All but two delegates are present.
I have copies of the statement1346 explaining my vote for all of the delegates, 

and I distribute them. Then I take my seat at the front of the room, where the 
members of the Style and Drafting Committee are sitting at the first table, 
presenting the constitution on the third reading as they did on the second. But 
I'm not too comfortable being photographed at the front table; it could be 
misinterpreted in Ward Three as support for the constitution.

Barbara Lett Simmons beckons me over to speak with her. Why am I sitting 
at the front table, she wants to know, in view of my decision to abstain? I tell 
her that I have continued to carry out my responsibility, as a member of the 
Style and Drafting Committee, to finish the job. even though I cannot vote for 
it. She tells me that she thinks it is improper for me to sit at the front in light of 
my decision. It all fits together, then: My own discomfort with being pictured 
as though I were responsible, my desire to avoid still another argument, and, 
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most important, the symbolic appeal of finishing the convention as a back 
bencher, the role I’ve enjoyed most all along. I move to the rear of the room.

The television reporters pick up my statement from a delegate and ask me to 
read it on camera. I decline, for this day belongs to those who support the 
constitution wholeheartedly, and 1 do not want to upstage them. I hand my 
statement to the court reporter for inclusion in the record,1347 but I do not join 
the other delegates in oral expressions of their views.1348

1347. Transcript, supra note 1. May 29, 1982, at 115.
1348. See id. at 86-132.
1349. Id. at 137-38.
1350. Id. at 135.
1351. Id.
1352. Id.
1353. Id. at 139.
1354. See J. Wheeler & M. Kinsey, Magnificent Failure: The Maryland Constitutional 

Convention of 1967-68, at 16-33 (1970) (description of the activities of Maryland's preparatory com
mission, which held 140 committee meetings and 25 plenary meetings before the convention began). 
The leading text on state constitutional revision takes the view that “(i]t is a serious error for a conven
tion to begin meeting without some kind of advance provision for research material." E. Cornwell, J. 
Goodman & W. Swanson, Constitutional Conventions: The Politics of Revision 10 (1974).

♦ * *

The roll is called for the last time. Corn votes no “on behalf of Ward 
Three.”1349 Kameny votes yes, “especially on behalf of the people of what is 
presently Ward Three.”1350 Corn interrupts, “Considering I had twice the vote 
count he did . . . .” The delegates laugh.1351 I announce my abstention with
out any comment.1352 The constitution is adopted by the convention.1353

Concluding Observations

I

Despite extraordinary external and internal obstacles, the District of Colum
bia Statehood Constitutional Convention wrote a constitution within the time 
period permitted by law. However one judges the particular decisions reached 
by the convention, the achievement of this task must be reckoned a surprising 
political success. The convention began its life with more apparent strikes 
against it than any state constitutional convention in modern history. The very 
idea was conceived by a fringe political group which had never been able to 
obtain support from a majority of the legislature and therefore had to resort to 
an initiative campaign. Initial opinion among the business and political elite 
ranged from indifference, through skepticism, to hostility. The District’s 
Council, presented by the results of the statehood initiative with a fait accom
pli, provided the convention with a minimal appropriation, far smaller than 
that authorized by the voters or expended in other jurisdictions. At the same 
time, the Council imposed a strict ninety-day limitation on the life of the con
vention, without providing, as other jurisdictions had done,1354 for any prepar
atory commission to lead the way.

In addition, delegate selection did little to increase the visibility of the immi
nent convention. The election timetable required circulation of nominating 
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petitions many months before the election of delegates, at a time when the 
press was not paying any attention to the statehood issue. As a result, only 
people already involved in the statehood movement were likely to declare their 
candidacies in time to run. The Mayor did not run, nor did he designate a 
close aide or associate as his stand-in, despite the fact that in other jurisdic
tions, active participation by the chief executive officer made the difference 
between success and failure.1355 Only three members of the legislature sought 
roles as delegates, and although all three were elected, only one attended most 
of the committee meetings and plenary sessions. In addition, only four of the 
forty-five delegates were lawyers,1356 and all four of them were among the 
convention’s racial minority.

1355. Active leadership by Gov. Raymond P. Shafer, former Gov. William W. Scranton, and Lt. 
Gov. Raymond J. Broderick was important in Pennsylvania, and significant roles were also played by 
Gov. John Burns of Hawaii, Gov. Winthrop Rockefeller in Arkansas, and Gov. Millard Tawes in 
Maryland. E. Cornwell, J. Goodman & W. Swanson, Constitutional Conventions: The Poli
tics of Revision 10 (1974).

1356. This is a smaller fraction than in other state constitutional conventions. See supra note 226 
(percentage of delegates who were lawyers at other conventions).

1357. Testimony of Lawrence Guyot, Before the Committee on Economic Development of the Dis
trict of Columbia Statehood Constitutional Convention, Apr. 13, 1982, at 22-23.

Furthermore, the convention’s beginning was a near-disaster. For two 
months, the delegates were deeply divided along racial lines, and voting on 
issues relating to control and structure of the convention was bitter, often fol
lowing these racial divisions. The formation of a black caucus caused most of 
the white delegates to fear that they were being shut out of any important role 
in the convention, and this racial division, more than any other factor, made it 
appear very unlikely that the convention could succeed. Lawrence Guyot, a 
black resident of the District who had worked with Martin Luther King and 
had helped to found the Mississippi Freedom Democratic Party, told the con
vention in despair that

In all my study of the attempt at black empowerment, never, from 
John Walker’s One Continual Cry to My Soul is Rested by Howard 
Raines, there is not a single incident of political consequence to black 
people in which blacks had a mathematical majority and then organ
ized a black caucus. I want to state publicly that I think this is polit
ical suicide.

Guyot identified two groups of black delegates in the Convention, the 
‘builders,’

who use [power] consistent with the needs of the people [and the] 
‘breakers’ whose position is based on negation, on the inability of the 
system to deliver .... [Certain delegates] are political individuals 
who have rested their political careers on negation, nihilism and hate 
. . . and ... at this moment, have political control, and racist con
trol, of the Constitutional Convention.1357

Finally, the convention’s work repeatedly came close to failure through a 
series of unique internal factors. The budgeting process lagged, so that weeks 
passed before the convention was able to acquire even minimal supplies such 
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as copies of other states’ constitutions. It was required to limp along for its 
entire life with a single copier that was wholly inadequate to the task and peri
odically launched its own sit-down strike. The hastily assembled staff found 
cause for grievances in the wages and working conditions. Delegates lacked 
the luxury enjoyed by their counterparts in some other jurisdictions1358 who 
had been able to devote full time to the convention during its sessions. Most 
delegates had to fit their convention work into the evenings after working at a 
full-time job. Most delegates took the rules of procedure very seriously, and 
although this had some beneficial consequences, a large fraction of convention 
time was devoted to parliamentary argument. And some delegates used more 
than what most other delegates regarded as their fair share of floor time, re
sulting in occasional suspicion that they were trying to use up time so that the 
convention would not meet its deadline.

1358. The Alaska Statehood Convention was isolated on a university campus in a “remote locale,” 
and only a few Fairbanks delegates tried to keep up on their other work during the convention. V. 
Fisher, Alaska’s Constitutional Convention 187 (1975).

1359. The convention took 34 votes by roll call, only 10 of them involving policy issues that were 
decided after the president implored the delegates to save money by avoiding roll calls. By contrast, the 
Maryland convention of 1967 took 672 roll-call votes. J. Wheeler & M. Kinsey, Magnificent Fail
ure: The Maryland Constitutional Convention of 1967-68, at 55 (1970).

The convention managed to complete its task by turning some of its liabili
ties at least partially into assets, and by confining its racial divisiveness to is
sues of power rather than policy. The scant attention that the public gave the 
convention before and during its life may have isolated the delegates from 
mainstream thinking about some of the issues that they were considering, but 
it also freed them from pressures by corporate and other lobbyists who tradi
tionally seek out contact with legislators. The fact that so few legislators were 
delegates may have produced a convention that was, on some issues, more 
idealistic than practical, but it saved the convention from the classic split be
tween incumbent politicians and reformers that has characterized other con
ventions. The crisis atmosphere created by the strictness of the ninety-day 
limit probably helped to pull delegates together in the final two weeks; had the 
timetable been easy to extend, there might well have been greater difficulty in 
obtaining and holding a quorum.

The racial division that threatened to consume the Convention and to doom 
it to failure dissolved under the pressure of the business of constitution-writ
ing. The black caucus ceased to meet after the rules were adopted and the 
officers and committee chairs chosen; once the committees began to meet, new 
divisions formed, and they were not primarily racial in nature. Analysis of 
political alignments in the convention is seriously impeded by the convention’s 
having honored its president’s request to refrain from voting by roll call,1359 
but the roll calls that were held reflect the shift from racial to ideological vot
ing patterns as the convention shifted from organizational to policy issues.

Table VIII reveals this shifting pattern.
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Table VIII—Key Convention Votes, by Race

Structural Votes

Feb. 2 Feb. 4
Secret Removal of

Balloting1360 Officers1361 1362 1363 1364
Yes No Yes NoBlack 2 25 3 20

White 15 1 16 0
Total 17 26 19 20

1360. J. Moore proposal to elect officers by secret ballot rather than by roll-call vote. Transcript, 
supra note 1, Feb. 2, 1982, at 116.

1361. Clarke proposal to limit officers' terms of service to one year and to permit the convention to 
remove officers by two-thirds vote. Transcript, supra note 1, Feb. 4. 1982. at 174.

1362. Transcript, supra note 1, Feb. 11, 1982, at 83.
1363. Jordan proposal to require judges to run in periodic retention elections. Transcript, supra note 

1. Apr. 28, 1982, at 193-99.
1364. Barnes proposal to make the legislature bicameral. Transcript, supra note 1, May 11, 1982, at 

64-66.
1365. Brunmg proposal for 16 senators and 32 delegates in the legislature. Transcript, supra note 1, 

May 11, 1982, at 129-30.
1366. Jackson proposal for an unqualified rather than a qualified right to strike. Transcript, supra 

note 1, May 15, 1982, at 139.
1367. Clarke motion to suspend rules to permit him to offer a substitute bill of rights. Transcript. 

supra note 1, May 27, 1982. at 106-08. This vote may be a less significant measure of ideological 
attitude than the others, in that some delegates might have been willing to permit Clark to offer his 
substitute (e.g., in the spirit of open consideration of ideas) while planning to vote against the substitute 
on the merits. The motion received majority but not two-thirds support, so the second vote was not 
held.

1368. The author had to use some judgment in determining which roll calls on policy issues were 
primary. He included in this compilation all policy roll calls that were closely divided (e.g., where the

Feb. 1|
Election Of

President >362
Cassell Mason

23 5
0 16

23 21

Policy Votes

April 28
Retention Elections

Yes No
Black 10 5
White 5 9
Total 15 14

May 11
Bicameralism 13M

Yes
12
6

18

No
9
8

17

May 11
48 Legislators1365

May 15
Unqualified Right

May 27
Consider Substitute

Yes No
to Strike1366 Bill of Rights1367 1368
Yes No Yes No

Black 13 9 10 7 9 10
White 6 7 4 8 8 3
Total 19 16 14 15 17 13
The table summarizes the voting on the three primary roll calls on structural 
issues and the five primary roll calls on policy issues13*«  held during the con
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vention. It shows a high correlation between race and voting on issues involv
ing control over the convention’s mechanisms, but significantly less correlation 
on policy issues once the issues of control had been determined. On policy 
votes that were closely contested within the convention as a whole, both blacks 
and whites tended to divide somewhere between evenly and a two-to-one mar
gin, although they had split in an entirely lopsided fashion for purposes of 
organizing the convention. The author’s own observation of floor voting by 
show of hands, and of alliances and divisions within committees, confirmed 
this tendency away from racially divided voting as the convention progressed.

On the other hand, Table VIII also suggests that race was not altogether 
irrelevant to the voting patterns. In all five of the primary roll calls on closely 
divided policy questions, blacks as a group and whites as a group voted in 
opposite ways. A majority of black delegates voted to require judges to run in 
retention elections, to establish a two-house legislature, to have forty-eight 
members of the legislature, to give public employees an unqualified right to 
strike, and to reject suspension of the rules in order to consider a substitute for 
the bill of rights that had been approved on first reading. A majority of white 
delegates preferred the opposite conclusion on each occasion. In each in
stance, the position preferred by a majority of the black delegates might be 
said (independently of knowledge as to which delegates tended to support it) to 
be the more “progressive” position, suggesting that black delegates as a group 
tended to be more progressive than white delegates as a group, although 
neither group was sufficiently cohesive as to imply voting by racial blocs once 
the organizational phase of the convention had ended.

Ideological tendencies can be observed for some of the individual delegates 
as well. Delegates Croft and Feely, for example, voted for the more "progres
sive” position on each of the five key policy votes for which they were present; 
Delegates Eichhorn, Maguire, Talmadge Moore, Oulahan, Schrag, and 
Thomas consistently voted the other way. Most delegates, however, did not 
vote so predictably, and in any event, individual political outlooks on key di
viding issues do not reveal very much about why the constitution is shaped as 
it is. They reveal relatively little about the general framework of the constitu
tion. as opposed to the particular outcomes on highly visible issues. Thus, it is 
necessary to step back from the roll-call voting in order to ascertain the 
broader influences on the convention.

Ironically, the most important among these broad influences is precedent. 
Despite its innovative trappings, the convention drafted a constitution essen
tially quite similar to the constitutions of the existing fifty states. Although it 
would have been open to the convention to establish a different sort of state 
government—one with a parliamentary structure, rather than separate legisla
tive and judicial branches, for example, or a tricameral legislature, or a lay 
judiciary, or a legislature selected by proportional representation—no radically

difference between the sides was equal to or fewer than four votes) except (1) a vote on whether the
tenure commission’s public review of judges’ performance (prior to retention elections) was to be
mandatory rather than optional with the judge in question, Transcript, supra note 1, Apr. 30, 1982, at
23, and (2) a vote limiting property tax exemptions to religious, charitable, and educational entities,
Transcript, supra note 1, May 17, 1982, at 216. The first of these two exclusions was made because the
issue was relatively trivial; the second because only 7 of the 17 white delegates voted.
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different system of government was ever considered seriously by the conven
tion, either in a committee or on the floor.1369 If the fifty-first state is brought 
into existence by the Congress, its basic structure will be that of its sisters. Its 
sole structural innovation—the unicameral legislature—is perhaps its only 
concession to its uniquely urban character, and even that feature has a prece
dent in the constitution of Nebraska.

1369. Delegates Brian Moore and Kenneth Rothschild occasionally made sweeping proposals, but 
their suggestions were brushed aside. See, eg., Transcript, supra note 1, Apr. 27, ¡982, at ¡15-62. Of 
course, a novel system of neighborhood government was considered seriously by the Committee on 
Local Government, but it was ultimately rejected by that Committee. See supra Chapter VIII.

1370. Compare National Municipal league, Model State Constitution, § 11.02(b) (1968) 
with Const, art. I, § 6 (electronic surveillance). See Transcript, supra note 1, May 26. 1982, at 439 
(Delegate Graham).

1371. Ala. Const, art. IV, § 6.
1372. Md. Const. Declaration of Rights, art. 1.
1373. N. Meller, With An Understanding Heart: Constitution Making in Hawaii 142-43 

(1971).

While the fifty state constitutions (and the Federal Constitution) are a gen
eral precedent on which the constitution of New Columbia is based, more par
ticular precedents can also be cited. Despite the ideological resistance of some 
delegates to the National Municipal League’s Model State Constitution, that 
short volume was in the possession of virtually every delegate, and it certainly 
had an impact on the drafting process. Of the Convention’s ten committees, 
for example, eight (all but Economic Development and Health, Housing and 
Human Services) correspond to substantive articles of the Model, and only the 
civil service article of the Model did not have a convention counterpart. The 
Committee on the Legislative Branch used the Model explicitly, as a checklist 
of items to be covered, while adopting its particular language only occasion
ally, and particular sections of the Model were used by individual delegates as 
the basis for their floor amendments.1370 In addition, particular provisions of 
the constitution of New Columbia may be traced to sections of certain other 
state constitutions—the provision on recall elections of judges to the Alaska 
constitution,1371 for example, and the bill of rights’ section on the right to 
change to the constitution of Maryland.1372

Another important influence on the shape of the constitution was the advice 
of trusted experts. The orientation seminars sponsored by universities were 
important in acquainting delegates with a sense of the boundaries of their dis
cretion. They also qualified their speakers as experts who could be and often 
were called back to consult with particular committees. In addition, because 
Washington, D.C. has so many centers for policy analysis, convention commit
tees were easily able to call upon volunteer experts in nearly every field of 
government. Every committee began its work by consulting with a small 
number of people from the field in which it was to draft an article, and some 
committees, such as the Committee on the Executive Branch, remained in 
touch with its consultants throughout the drafting process.

Floor debate was also a significant determinant of outcome. It has been re
ported elsewhere that the constitutional conventions are unlike ordinary legis
latures in the degree to which the content of floor speeches is likely to influence 
the outcome of issues.1373 The District’s statehood convention suggests why 
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this is true. With respect to major issues whose identity could be anticipated 
well in advance, such as the decisions on unicameralism, or the Governor’s 
term in office, or how judges should be selected, the delegates might form their 
opinions over a period of weeks or even months, and floor debate might not be 
a significant determinant. But writing an entire constitution involves literally 
hundreds of much smaller, interstitial decisions as well.

Many of these smaller issues are ones that most delegates could not possibly 
anticipate in advance, because they are presented by amendments offered on 
the floor, or even by amendments to those amendments. Even if delegates 
could have anticipated the Jordan amendment to require retention elections 
for judges, for example, they could not have expected that in the wake of its 
passage they would have had to make immediate decisions on whether a re
view commission would be empowered to publish commentaries on the judges’ 
work before each such election,1374 or whether, if such a commission were so 
empowered, review would be mandatory or optional.1375 Even some of the 
constitution’s major provisions, such as the establishment of an intermediate 
appellate court,1376 the duties of the Attorney General,1377 and the right to be 
free from electronic surveillance1378 were written entirely on the floor, depriv
ing delegates of such notice and opportunity to deliberate as may have resulted 
from the inclusion of a provision in the committee drafts. Under these circum
stances, and with only a few minutes between the introduction of an idea and 
the vote on virtually final approval, it is not surprising that persuasive speeches 
by a few delegates—the only resource available on the spot to the large group 
of delegates who had not previously considered the newly introduced issue— 
were significant influences on votes.

1374. Transcript, supra note 1, Apr. 30, 1982, at 8.
1375. Id. at 15-16.
1376. Transcript, supra note 1. May 22, 1982, at 166-81. Approval of legislative power to establish 

such a court in turn necessitated a major rewriting on the floor of the jurisdiction of the supreme court. 
Id. at 186-200.

1377. Transcript, supra note 1, May 4, 1982 at 191-95.
1378. Transcript, supra note 1, May 25, 1982, at 436-39.
1379. Jordan’s reported offer to change his view on retention elections for Thomas' vote on gun 

control. See supra text following note 1114.
1380. It is hard to see how Jordan could have delivered at the time that the offer was allegedly made, 

since his amendment had already been approved and reconsideration was not permitted.
1381. N. Meller, With an Understanding Heart: Constitution Making in Hawaii 142 

(1971).

While delegates’ floor speeches appeared to be influential, at least on inter
stitial issues, vote trading and log rolling did not appear to play a major role in 
convention decisionmaking. This proposition is not easy to document, but the 
author was aware of only one offer by any delegate to trade a vote on one issue 
for a vote on another,1379 and that one instance may have been at least in part 
a jest.1380 As in Hawaii in 1968, “[n]either individual delegates nor committee 
chairmen were in a position to tie together the fate of proposals, and the con
vention’s more fluid structure and the limited sanctions of its formal leadership 
discouraged attempts at trading or otherwise lining up support.”1381 But a 
more subtle kind of trading may have been at play on a personal rather than 
an ideological or political basis, as when a delegate withheld her vote on an 
issue because she refused to support anything proposed by its sponsor.
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No catalogue of influences on the outcome could be complete without refer
ence to the impact of particular convention institutions, such as rules and 
structure. Foremost among these factors was the decision to have ten substan
tive committees, a decision motivated primarily by the need to devise a plan 
that would deny the convention’s president the opportunity to appoint mem
bers and chairs of committees, but which had the effect of insuring that the 
constitution would include regulatory articles that were not legally necessary 
for the formation of a valid document: Education; health, housing, and social 
services; finance and taxation; and the articles (banking and corporations; land 
and the environment; labor; and public services) that emerged from the Com
mittee on Economic Development. By the time that the committees to which 
these subjects were assigned had completed two months of research and writ
ing, it was unthinkable, as Arnold Leibowitz had told the delegates at the out
set, that the convention would reject their work altogether by not including 
articles on these subjects.

A second major technical influence was the rule that made reconsideration 
virtually impossible. This rule may have saved the Convention, given the fact 
that the body barely finished within its ninety-day time limit, but the rule did 
tend to make final almost any decision the delegates made on their first pass, 
whatever the results of more sober reflection might have produced. On at least 
one occasion, the rule against reconsideration prevented a majority of dele
gates from asserting its will.1382

1382. Transcript, supra note 1, Apr. 29, 1982, at 39-40 (proposed reconsideration of judicial retention 
elections).

1383 J. Wheeler & M. Kinsey, Magnificent Failure, The Maryland Constitutional Con
vention of 1967-68, at 17 (1970).

1384, V. Fischer, Alaska’s Constitutional Convention 190 (1975).

Finally, a word should be added about a factor which did not appear to 
constitute a major influence on the policy decisions made by this convention: 
The role of the president. In some state constitutional conventions, the presi
dent has played a very large role in shaping the document. In Maryland, for 
example, “on the entire process of constitutional revision . . . the imprint of H. 
Vernon Eney is marked,”1383 and “[pjossibly the principal determinant of the 
character and style of Alaska’s constitution-making process was the man cho
sen as president.”1384 President Cassell, on the other hand, did not attempt to 
point delegates in any particular directions, either on the record or informally. 
His constant exhortations to the delegates to keep making progress suggest that 
all of his energies were consumed by keeping the convention on course, and 
although he voted like any other delegate and occasionally descended from the 
rostrum to speak on an issue, he was not closely identified with a particular 
philosophy of government for the new state. The delegates in this grass roots 
convention were no more “bossed” by their own leadership than they were by 
the District’s political establishment, which was no more involved in the life of 
the convention than it had been in its creation.

II

The statehood initiative required the constitution to go before the voters for 
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ratification by majority vote.1385 This process required voters to make a single 
decision aggregating three types of preferences, for a vote in favor of ratifica
tion was, simultaneously, a vote to advance the process of statehood, a vote to 
accept the structure of state government that the convention had devised, and 
a vote to include in the new state’s Constitution the civil and economic rights 
that had been embodied in the bill of rights and the non-structural articles, 
such as those on labor, education, and land and the environment.

1385. D.C. Sess. Law 3-171, § 4(b) (1980)
1386. Oulahan had served notice on the delegates who supported the constitution that he intended to 

oppose ratification in the fall. Transcript, supra note 1, May 29, 1982, at 121.
1387. The Commission members assumed office May 17, 1982. D.C. Statehood News, May, 1982, at 

1.
1388. D.C. Sess. Law 3-171, § 6(b) (1980).
1389. Hearings before the House of Representatives Subcomm, on District of Columbia Appropria

tions of the House Comm, on Appropriations, 97th Cong., 2d Sess., at 3171 (June 24, 1982).
1390. Id.
1391. Id. at 3179-80.
1392. Pub. L. No. 97-176, § 114(a), 96 Stat. 1186, 1193 (1982).
1393. See Associated Press, Alas, D C. Won’t Be Utopia, Balt. Sun, May 30, 1982, at C2, col. 2; 

Editorial, Utopian, Balt. Sun, June 7, 1982, at A10, col. 1; Leavitt, The Funding Fathers. Balt. Sun, Aug. 
18, 1982, at A6, col. 2; Clines, Bold Document for a City-State, San Fran. Chron.. July 26, 1982, at 48, 
col. 2.

The constitution was approved by the convention at the end of May 1982, 
but with one exception, the ratification campaign did not really begin until 
September, with the vote scheduled for November. The exception involved 
Delegate Courts Oulahan, who had voted against the constitution and became 
a leading spokesperson for the opposition in the fall campaign.1386 In June, 
Oulahan testified before the House Subcommittee on District of Columbia Ap
propriations. He noted that the statehood initiative authorized the appropria
tion of funds to the Statehood Commission (whose members had been 
appointed by the convention)1387 so that the Commission could “educate, ad
vocate, promote and advance the proposition of statehood for the District of 
Columbia within the District of Columbia and elsewhere.”1388 The Council of 
the District of Columbia had appropriated $100,000 pursuant to this authori
zation,1389 but like all District appropriations, this one had to be reviewed and 
approved by Congress. Oulahan asked the Congress to “tie some strings” to 
the appropriation.1390 Specifically, Oulahan asked that Congress require that 
the Statehood Commission’s funds be used to mail to every voter a copy of the 
constitution, together with arguments for and against adoption of each article, 
and prohibit any part of the appropriation from being used to distribute any 
statement for or against ratification.1391 Congress acceded to the essence of this 
request,1392 once again changing significantly a law approved in the District, 
and in the process further energizing the supporters of statehood, who saw in 
the congressional action additional proof of the need for full self- 
determination.

Oulahan’s maneuver effectively neutralized what might have been a cam
paign for ratification, at public expense, organized by the Statehood Commis
sion. But there were further problems for the proponents of ratification. 
Initial newspaper commentary on the constitution was almost uniformly nega
tive,1393 and in September, the District’s Republican Party formally opposed 
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ratification.1394 The focus of the opposition was neither the concept of state
hood nor the structural provisions of the constitution; the opponents focused 
almost exclusively on the economic provisions and particularly on the right to 
a job and the right of public employees to strike.1395

1394. Proposed D.C. Constitution Is Opposed, Wash. Post, Sept. 17, 1982, at A27, col. 3.
1395. Id. ; see also Clines, Bold Document for a City-State, San Fran. Chron., July 26, 1982, at 48, col. 

3. (characterizing economic sections as “radical”).
1396. Valente and Sherwood, Most Delegates Support Vote on Statehood, Wash. Post, Oct. 8, 1982, at 

Cl, col. 2.
1397. Id.
1398. Id.
1399. Letter to Delegates from Charles I. Cassell, Sept. 24, 1982 (copy on file at Georgetown Law 

Journal}.
1400. By this time, the convention had completely exhausted its funds; no transcript of this meeting 

was made, nor were minutes circulated. The information in the text was given to the author by Dele
gate Robert Love in a conversation on Sept. 29, 1982.

1401. See N. Meller, With an Understanding Heart: Constitution Making in Hawaii 123- 
28 (1971).

1402. Id.
1403. Memorandum to the author from Sal Mungia, a law student research assistant who observed 

the meeting, Oct. 7, 1982 (copy on file at Georgetown Law Journal}.
1404. D.C. Sess. Law 3-171, § 4(b) (1980).
1405. Memorandum to the author from Sal Mungia, see supra note 1403.

In the face of these problems, several delegates who had voted for the consti
tution favored withdrawing it from the ballot; sixteen of twenty-nine delegates 
surveyed by the Washington Post supported withdrawal.1396 “That way, we 
could iron out some of the rough spots,” Delegate Harry Thomas said.1397 
Most members of the District’s Council said that they were willing to pass 
legislation taking ratification off the November ballot, but only if the conven
tion requested such action.1398

Under these circumstances, President Cassell convened an “emergency 
meeting” of the convention, “to consider recommendations ... for wording 
and format of the [issue on the ballot].”1399 At the meeting, Delegates Hilda 
Mason and David Clarke, who were also Council members, floated the idea of 
having the Council withdraw the matter from the ballot to save it from defeat, 
but the convention voted instead to request the Board of Elections to use a 
“Hawaiian ballot,”1400 the device employed successfully to secure ratification 
of amendments to Hawaii’s constitution after the constitutional convention of 
1968.1401 A Hawaiian ballot would have required voters to cast separate ballots 
for or against each of the constitution’s proposed articles: only those receiving 
a majority would have become part of the document.1402 Because the bill of 
rights and labor articles were receiving most of the criticism, the procedure 
might have resulted in approval of the bulk of the constitution, without one or 
both of those articles.

Through the Statehood Commission, the convention made its request to the 
Board of Elections at the Board’s October 6, 1982, meeting.1403 But the Board’s 
General Counsel rendered his opinion that the statehood initiative, which 
mandated submission of the constitution to the voters “for their adoption or 
rejection,”1404 did not permit other than a straight up-or-down vote.1405

The Board’s rejection of a middle option left the convention with only two 
alternatives: Put the measure to a vote and thereby risk its rejection, or ask the 
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Council to withdraw it. As public officials began to comment on the constitu
tion, the former course seemed increasingly problematic. The Mayor, the 
Chair of the Council, and the District’s Delegate in Congress all said that they 
favored approval, but that they would not speak for it in public.1406 David 
Clarke, who had just defeated the incumbent Council Chair in the Democratic 
primary and was running unopposed for the position in the November elec
tion, said that he would vote against ratification, but he too declined to speak 
about it in public forums.1407

1406. Sherwood, Some Officials Lukewarm Toward D.C. Constitution, Wash. Post, Oct. 5, 1982, at 
Cl, col. 2 & C3, col. 3.

1407. Id.
1408. Letter to Delegates from Charles 1. Cassell, Oct. 6, 1982 (copy on file at Georgetown Law 

Journal}.
1409. Sherwood, Support Grows to Remove Statehood Issue From Ballot, Wash. Post, Oct. 6, 1982 at 

Cl, col. 2.
1410. Id. at C2, col. 2.
1411. Valente, D. C. Board of Trade Aims a Broadside at Statehood Constitution .Wash. Post, Oct. 15, 

1982, at B3, col. 1.
1412. Sherwood, Support Grows to Remove Statehood Issue From Ballot, Wash. Post, Oct. 6, 1982, at 

Cl, col. 2.
1413. Editorial, Hold Off That Statehood Vote. Wash. Post, Oct. 9, 1982, at A18, col. 1.
1414. No transcript was made of this meeting. The information in the text is based on the notes of 

the author, who was present.
1415. Id.',seealso Sherwood, Statehood Delegates Stand Firm, Wash. Post. Oct. 10, 1982, atBl.col. 

5.

President Cassell called a second emergency meeting, ostensibly to review 
the budget of the Statehood Commission,1408 but also to cope with the emerg
ing sense of crisis. On the day that he mailed notice of this meeting, the Wash
ington Post reported that nine of the thirteen Council members favored taking 
the issue off the ballot.1409 Three of them, in addition to Clarke, said that they 
would oppose ratification as well.1410 And the Greater Washington Board of 
Trade, the principal business organization of the District,1411 called for defeat 
of the measure.1412 On the day that the delegates gathered once again to con
sider the question, the Post editorially called upon the Convention “to with
draw the proposal and improve on it . . . ,”1413

At the convention meeting, Brian Moore made the inevitable motion to 
withdraw the constitution from the ballot to permit redrafting.1414 The motion 
was debated extensively. Its proponents argued that there was at least a very 
substantial risk that the constitution would be defeated. Opponents of the mo
tion countered that Martin Luther King had never turned back in the face of 
adversity, that the minority of delegates that had not voted for the constitution 
in May were attempting to have their way without a vote by the public, that 
the people were entitled to express their preference either way, and that re
moval of the question from the ballot would be a concession to the voices of 
reaction, innuendo, and subtle racism. The motion was defeated by a vote of 
nineteen to twelve.1415

At the very end of this meeting, Clarke made one further motion—a move 
which may be of great importance in the ultimate history of D.C. statehood. 
He noted that even if the Constitution were approved by the people of the 
District, such endorsement need not mean that the public was satisfied with 
every clause in the document. Further, it was clear that Congress would be 
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skeptical of some of the provisions. The convention had taken account of this 
and had included in the constitution a provision permitting its amendment 
prior to its entry into force. Amendments would have to be proposed either by 
the convention itself1416 or by a two-thirds vote of the District’s Council, and 
would have to be adopted by the voters in a referendum. Because the source 
of the constitution’s legitimacy was the statehood initiative, however, Clarke 
doubted that the constitution could itself give the voters the power to adopt 
amendments. He urged the convention to request that the Council pass paral
lel legislation amending the initiative to authorize the procedure contemplated 
by the constitution. His motion was approved on a voice vote.

1416. Const., supra note 1, art. XVIII, § 9.
1417. Editorial, A Kiss of Death for Statehood, Wash. Post, Oct. 12, 1982, at A12, col. 1.
1418. Id
1419. Sherwood, Council to Vote on D.C. Constitution Ballot Plan, Wash. Post. Oct. 13, 1982, at C3, 

col. 1.
1420. Sherwood, Council Keeps Yes-No Vote on Constitution, Wash. Post, Oct. 14. 1982, at B5, col. 1.
1421. Sherwood, Council Gets Authority to Amend Constitution, Wash. Post, Oct. 20, 1982, at Cl., col. 

2 (quoting critic of constitution).
1422. Id.

The Washington Post reacted to the delegates’ decision not to request with
drawal by terming that move the “kiss of death for statehood.”1417 In the 
Post's view, the constitution was “so larded with political prickles that even 
some of the strongest advocates of statehood won’t touch it.” The paper cited 
the right to work and right to strike clauses in particular, and it concluded that 
voter approval of the constitution “would be a shaky statement at best—and 
certainly not a solid foundation for a new state government.”1418

Hilda Mason continued to see the Hawaiian ballot as the way to save the 
constitution. The Board of Elections could interpret its authority as it wished, 
but the Council could alter its mandate by legislation. Mason drafted a bill to 
require article-by-article voting,1419 but Board of Elections officials testified 
that new ballots could not be printed in the two weeks remaining before the 
election, and Mason’s bill was laid aside.1420

In the wake of this defeat, Mason turned to the device that the convention 
itself, on Clarke’s motion, had recommended. She introduced a bill to permit 
the Council to offer amendments to the constitution before it became effective, 
giving voters the opportunity to vote in favor of the document in the hope that 
it would be improved before statehood became a reality. This proposal had 
some appeal for Council members who had not played a major role in the 
statehood effort, because it tended to give them, rather than convention dele
gates, control over the content of the constitution that might someday become 
a reality. As the Post put it, “[M]any city leaders who oppose some sections of 
the constitution believe it should be passed to avoid sending the constitution 
back to the statehood convention for possible revision .... It would be bet
ter for the constitution to be handled by the Council and Congress now.”1421 
The proposal was approved by the Council on its first reading,1422 but it was 
never given final approval, and consequently died at the end of the Council 
term. It could, of course, be revived at any time.

While all of this legislative maneuvering was taking place, a quiet political 
campaign was under way in the District’s neighborhoods. The Statehood 
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Commission was forbidden by Oulahan’s appropriations rider from advocat
ing an affirmative vote, but it did mail 300,000 copies of the constitution, with 
brief statements for and against ratification, to the city’s voters,1423 and it 
placed 5,000 “Vote Statehood Constitution” posters on the city’s lamp
posts.1424 It also launched a $10,000 radio campaign to get out the vote.1425 
Though the commentary in the radio spots was neutral, as Congress had re
quired, the Commission targeted the spots by playing them on stations most 
frequently listened to by blacks. “We are playing very heavily to where much 
of the support for statehood is,” said Ed Guinan, who had become staff direc
tor of the Statehood Commission. “That is not west of the [Rock Creek] Park 
[in Ward Three].”1426

1423. Sherwood, Voters Get Copies of DC. Constitution Draft. Wash. Post, Oct. 26, 1982, at C2, col. 
3.

1424. Id.
1425. Id.
1426. Id.
1427. For the Statehood Constitution, “Any questions?” (undated leaflet) (copy on file at Georgetown 

Law Journal).
1428. Citizens for a Better Constitution, “Vote No For a Better Constitution” (undated leaflet) (copy 

on file at Georgetown Law Journal).
1429. The author attended three such events, the audiences for which were 9, 4, and (for the debate 

in Ward Three) 55.
1430. Editorial, Ballot Decisions in the District, Wash. Post, Oct. 23, 1982, at A22, col. 1.
1431. Walter E. Fauntroy, Letter to the Editor, Wash. Post, Oct. 28, 1982, at A22, col. 3.
1432. Id.

Individual delegates and other citizens were not fettered by legal restric
tions. An organization called “For the Statehood Convention” was formed 
which circulated a leaflet urging voter support for the constitution.1427 Dele
gate Joel Garner became treasurer of “Citizens for a Better Constitution,” 
which published an opposing leaflet.1428 Delegates and Statehood Commission 
members engaged each other in a series of forums and debates sponsored by 
civic organizations and Advisory Neighborhood Commissions. In general, 
however, citizen participation in the ratification process was at a low level and 
the forums were sparsely attended.1429

Ten days before election day, the Post weighed in with its final judgment: 
Vote no. “[T]o accept this politically charged and poorly worded document 
could cause irreparable damage to the cause,” the paper warned. “[L]ocal offi
cials are acknowledging its flaws by promising to clean it up if only the voters 
will hold their noses and vote to approve it.”1430 Delegate in Congress Walter 
Fauntroy, on the other hand, urged approval. He acknowledged that the con
stitution contained “many crippling provisions” and referred to two in particu
lar. The right to a job was, he said, “unworkable,” and the expanded 
constitutional rights of criminal defendants “run counter to a clear and dis
cernible trend toward providing greater victim and witness protection.”1431 
Nevertheless, Fauntroy concluded, rejection of the constitution would send it 
back for redrafting to the very people who were satisfied with it, while ap
proval would send it onward to Congress, which could insist that certain objec
tionable features be removed as a condition to statehood.1432

On November 2, 1982, the voters of the District of Columbia ratified the 
constitution. Fifty-three percent of those voting approved the measure, which 
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carried in all but two wards and lost by a significant margin only in Ward 
Three.1433 Table IX shows the distribution of the vote by ward.

1433. The author voted in favor of ratification, as he had announced he would a week earlier at a 
forum in his ward. In casting an affirmative vote, he accepted the reasoning of long-time statehood 
advocate Sam Smith, who said that while there were “serious flaws” in the constitution, “rejection will 
send the matter back to the Constitutional Convention, which has a tendency to prefer impressive 
rhetoric to legislative pragmatism [and] will be viewed in some quarters as a rejection of statehood,” 
while a vote could be cast for the constitution “with the hope that following passage the city council will 
immediately move to present proposed amendments . . . .” Editorial, D.C. Gazette, reprinted in Wash. 
Post, Oct. 17, 1982, at B8, col. 3.

1434. D.C. Board of Elections and Ethics, Election Results for Nov. 2, 1982, at 1-137. The totals 
given in this table were derived by adding the official precinct totals. Unaccountably, the D.C. Board 
of Elections and Ethics’ official District totals vary slightly from the numbers generated by this process. 
The official District-wide totals are 61,405 votes for the constitution and 54,964 votes against.

1435. Sherwood & Milloy, D.C. Voters Approve Statehood, Constitution and Nuclear Freeze, Wash. 
Post, Nov. 3, 1982, at Cl, col. 1.

1436. Id.
1437 Pianin, Council Votes Itself Final Authority On Statehood Constitutional Changes, Wash. Post, 

Nov. 17, 1982, at C4, col. 1.
1438. Id.

Table IX—Vote by Ward on Ratification of the Constitution1434

Ward Votes For Votes Against % For
1 7079 4734 59.9
2 6112 6470 48.6
3 7485 16379 24.1
4 12240 7485 62.0
5 10462 7037 59.8
6 7484 5677 56.9
7 9342 5213 64.2
8 4762 1910 71.4

Total 61433 54905 52.8
Not surprisingly, proponents and opponents of ratification interpreted the 

results differently. Oulahan and Gamer cited the substantial negative vote as 
a “mandate to change the document,”1435 while Cassell said that he expected 
any modifications to be minor.1436 In the wake of ratification, the factions be
gan to skirmish over the issue of how any changes would be proposed. David 
Clarke, now Chair-elect of the Council, embellished the constitution’s plan by 
offering an amendment to the Mason bill when it came before the Council for 
final approval. Under the Clarke amendment, which passed on a nine to three 
vote, if the convention and the Council proposed inconsistent amendments, 
only those approved by the Council would go onto the ballot for voter ap
proval.1437 Clarke’s proposal further amended the Mason bill by permitting a 
simple majority, rather than two-thirds of the Council, to propose amendments 
for voter ratification.1438 Mason was among the dissenters to this modification 
of her legislation, and although her proposal was amended over her opposi
tion, her unwillingness to accept it was sufficient to prevent final passage by the 
Council. Accordingly, no legislation authorizing the Council to propose 
amendments was approved in the Council term that ended in 1982, nor has 
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such legislation been passed as of this writing in March 19 84.1439

1439. Despite the Council’s failure to facilitate amendments to the constitution, Mayor Marion 
Barry transmitted it to Congress on Sept. 9, 1983, along with the petition of the District of Columbia for 
admission to the Union as a new state. Teeley, D.C. Statehood Languishes on Hill with Little Chance 
Seen for Passage, Wash. Post, Nov. 8, 1983, at B2, col. 3. Three days later the District's Delegate in 
Congress, Walter E. Fauntroy, introduced a bill for admission into the Union of the State of New 
Columbia. H R. 3861, 98th Cong., 1st Sess. Fauntroy had earlier predicted that a subcommittee of the 
House Committee on the District of Columbia would hold hearings on D.C. statehood during the fall 
of 1983. Fauntroy, Foreword to District of Columbia Statehood Constitution, Ser. No. S-l, Committee 
on the District of Columbia, 98th Cong., 1st Sess. (July 4, 1983). But he realized that “[i]f we brought it 
to a vote today, it would have a snowball’s chance in July in Florida of passing.” Teeley. Barry Ready 
to Submit Petition for Statehood, Wash. Post, Sept. 28, at B1. col. 2. Accordingly, in the fall of 1983 he 
sent letters to his colleagues on Capitol Hill asking for suggested amendments to the constitution which 
he would then forward to the Mayor and the Council. Teeley. D C. Statehood Languishes on Hill with 
Little Chance Seen for Passage, Wash. Post, Nov. 8, 1983, at B2, col. 3.

1440. See Transcript, supra note 1, May 8, 1982, at 104 (remarks of Delegate in Congress Walter 
Fauntroy to the convention). Congress could require, as a condition of admission, that the new state 
include a prohibition on commuter taxes (or any other desired clause) in its constitution. But it could 
not constitutionally prevent the state from amending its constitution after admission to the Union to 
achieve the result that Congress wanted to avoid. See Coyle v. Smith, 221 U.S. 559, 572 (1911).

1441. Clines, Bold Document for a City-State, San Fran. Chronicle, July 26, 1982, at 48, col. 2.

III

For advocates of D.C. statehood, the road ahead seems clearer than ever, 
although the project may take many years to complete, if it is achievable at all. 
Congress is likely to remain skeptical about D.C. statehood, but probably not 
because of particular provisions in the constitution. Congressional reluctance 
to make the District a state will probably center on the issues on which it has 
always centered: Doubt that such a small geographical area merits equal treat
ment with other states; reluctance to upset a delicate political balance by sud
denly adding two probably Democratic Senators to the upper House; fear of 
encouraging secessionist movements in other municipalities; uneasiness about 
the continued reliability of police and fire protection of federal property if 
Congress releases its ultimate authority over the District; and, in the case of the 
legislators from Maryland and Virginia, perhaps an unwillingness to permit 
what is now the District to have the authority, inherent in states, to tax the 
incomes of those who earn money there but live in neighboring states.1440 
Within days after the convention approved the constitution, Senator Alphonse 
D’Amato, Chairperson of the Senate’s District of Columbia Appropriations 
Subcommittee, said that the District was a “long way from statehood.”1441

Unless there appears to be a prospect of a statehood application from a ju
risdiction that would supply two balancing Republican Senators, the best bet 
for New Columbia’s admission to the Union is probably the route that led to 
home rule and to congressional approval of the D.C. Voting Representation 
Amendment to the Constitution: Political pressure on behalf of self-determi
nation in a jurisdiction that is primarily black. As Delegate in Congress Wal
ter Fauntroy put it.

It is no accident that Strom Thurmond led the full voting representa
tion fight in the Senate. The simple fact was that he was up for re
election in a state where one-third of the electorate was black and in 
a state where the blacks enjoyed kicking Cain with John L. McMil-
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lan .... I asked him if he was up for reelection, and he said yes. I 
asked him if he knew a gentleman by the name of Ravenel, a young 
Yalie with plenty of money, who was very attractive to the black 
community in South Carolina. He said, ‘How many votes do you 
need?' And I said, ‘I need 19.’ He said, ‘I can’t get 19.’ I said, ‘I have 
to go to South Carolina and talk to my friends then.’ He went and got 
Goldwater [who became his 19th vote].1442

1442. Transcript, supra note 1. May 8, 1982. at 106-07.
1443. Const., supra note 1, art. I, § 20.
1444. The convention was not able even to tape-record its emergency meetings in the fall of 1982.

It is by no means impossible that D.C. statehood, which offers a real possibility 
of sending two blacks to the U.S. Senate, could become a significant national 
civil rights issue, and one that would be all the easier for members of Congress 
to support because it would not require the establishment of a bureaucracy or 
the appropriation of federal funds.

But if statehood is a serious possibility, care should be taken not to impose 
unnecessary, artificial obstacles. The right to employment clause of the consti
tution of New Columbia1443 is such an obstacle. At the least, it offers skeptical 
members of Congress an easy excuse to dismiss statehood on the ground that 
New Columbia could not implement this clause and remain economically via
ble; at worst, if it entered into force and were not interpreted merely as a goal, 
it could bankrupt the state rapidly. A few other clauses of the constitution may 
also be more harmful to the cause of statehood, or to the residents of the new 
state, than they are helpful. Before a major political effort is mounted for the 
admission of New Columbia, a few changes need to be made in the new state’s 
proposed charter.

Delegate Clarke’s amendments to the Mason bill are the wrong place to 
start. The Council rather than the convention should propose amendments, 
because the constitution needs editing by a body attuned to pragmatic politics 
and responsible to voters in periodic elections. But there is no need for 
Clarke’s proposal to give ballot precedence to amendments originating in the 
Council rather than the convention. The convention has served its purpose; 
despite the three-year terms of its members, it is quite dead and will not pro
pose amendments to its product. Its appropriation has been spent; it has 
neither staff nor supplies; it has lost possession of its headquarters in the Pepco 
Building. Even if it could reach consensus on amendments, which is highly 
doubtful, it could not even retain a court reporter to transcribe the meeting at 
which they were debated.1444 By declining to appropriate new funds to the 
convention, the Council can ensure that it will control the amendment process; 
it need not insult the delegates and appear to arrogate new power to itself by 
enacting the precedence provisions of the Clarke proposal.

Similarly, it would be preferable that legislation empowering the Council to 
propose amendments require a two-thirds vote of the Council, as in the Mason 
bill, rather than a majority, as in the Clarke amendment. A two-thirds provi
sion would track the language of the constitution, which the voters have ap
proved, and would therefore enjoy greater legitimacy. More important, a two- 
thirds rule would preserve the concept that the constitution, developed not by 
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the Council but by an extraordinary process, is not ordinary legislation, that 
can be amended by a routine law, and it would help to ensure that only the 
serious excesses of the constitution would be addressed. This protection of the 
document is important not only because of the special steps that have been 
taken to bring it to the point it has reached, but also because if the Council 
were to conceive its task as rewriting the constitution from start to finish, the 
effort could easily take many years. And there is no promise whatsoever that 
the resulting product would be a net improvement. Indeed, constitutions are 
usually written by conventions, rather than by legislatures, in part to protect 
the public against a charter that might otherwise lean too strongly in the direc
tion of serving the interests of incumbent politicians.

Once it adopts a two-thirds rule, the Council should hold public hearings 
and make a strenuous effort to encourage participation in those hearings by all 
segments of the District’s population. The convention lacked the time and re
sources to make the witness lists at its hearings fully representative, and some 
significant institutions, such as the judiciary, boycotted the events. This can be 
redressed, at least in part, by more extensive Council hearings. Meanwhile, 
the Mayor should informally ask that Congress take no action on statehood 
admission.

When the Council has presented proposed amendments to the voters and 
the electorate has decided which of them to adopt, the political campaign for 
statehood can begin in earnest. Even then, the constitution need not be re
garded as in final form; further amendments could be added in the course of 
months or years of discussions with congressional committees. Congress could 
demand particular amendments as at least a temporary condition of admission 
to the Union, or even require the District to conduct new elections, hold a new 
convention, and write and ratify a new constitution before becoming a state. 
Despite the fact that the constitution of New Columbia may never enter into 
force in precisely the form in which it was approved by the voters, it represents 
an important political step on the road to statehood. Particularly in fight of the 
problems and crises that attended the convention from commencement to con
clusion, the consititution of New Columbia stands as a remarkable contribu
tion from people who were neither lawyers nor politicians to the constantly 
developing mosaic of American law.



Appendix A
Delegates to the District of Columbia Statehood Constitutional Convention

Delegate Ward Party1 Race2 Sex3 Occupation Prior Elective Office4
James Baldwin 7 D B M Retired
David Barnes 7 D B M Computer Specialist
William Blount 7 D B M DC Public School Teacher ANC
Richard Bruning 1 S W M DC Government Employee
Charles Cassell at large S B M Concert promoter Board of Education
David Clarke at large D W M Elected DC official Council Member
James Coates 8 D B M Minister Board of Education
William Cooper 4 D B M Unemployed
Gloria Corn 3 R W F Unemployed ANC
Howard Croft 6 D B M Univ, of DC Professor
Janice Eichhorn 6 D W F DC Government Employee ANC
Jeannette Feeley 4 D B F DC Public School Teacher
Alexa Freeman 2 D W F Student
Joel Gamer 3 D W M Federal employee ANC
Chestie Graham 6 D B F DC Public School Teacher ANC
Janette Harris 4 D B F Univ, of DC Professor
Charlotte Holmes 6 D B F Federal employee ANC
Maurice Jackson 1 C B M Political organizer
Sandra Johnston 7 D B F DC Public School Admin.
Theresa Jones 8 D B F DC Government Employee ANC
Absalom Jordan 8 D B M DC Government Employee
Franklin Kameny 3 D W M Retired
Mildred Lockridge 8 D B F Retired
Wesley Long 2 D W M DC Government Employee ANC
Robert Love 1 D w M Psychologist
Barbara Maguire 2 D w F Waitress
Michael Marcus 5 S w M Professor
Charles Mason 4 S w M DC Government

(council) Employee
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Appendix A (continued)
Delegate Ward Party1 Race2 Sex3 Occupation Prior Elective Office4

Hilda Mason at large S B F Elected DC Official Board of Education. 
Council Member

Brian Moore 2 D W M Unemployed ANC
Jerry Moore at large R B M Elected DC official Council Member
Talmadge Moore 5 D B M Retired ANC
Marie Nahikian 1 D W F DC Government Employee ANC
Norman Nixon 5 D B M Student
Courts Oulahan 3 R W M Attorney
Gwendolyn Paramore 8 D B F DC Public School Teacher
Samuel Robinson 5 D B M DC Government Employee
Kenneth Rothschild 2 D W M Taxi Driver ANC
Philip Schrag 3 D w M Professor
Anita Shelton 1 D B F DC Government Employee

Board of EducationBarbara Lett Simmons at large D B F Elected DC official
Victoria Street 4 D B F Retired Board of Education
James Terrell 7 D B M Professor
Harry Thomas 5 D B M Federal employee ANC
Geraldine Warren 6 D B F DC Government Employee

1- D = Democratic; R = Republican; S = Statehood; C = Communist
2. B = Black; W = White
3. M = Male; F = Female
4. ANC = Advisory Neighborhood Commissioner
Sources:
For ward from which elected—Program, Installation and Opening Session of the Convention, January 30, 1982.
For party—interviews with Delegates James Baldwin (a member of the DC Democratic State Committee) and Richard Bruning (Statehood Party Secretary), and T. 

Sherwood, “45 to Draft Charter for Statehood,” Washington Post, November 8, 1981, p. Bl.
For race and sex—author’s observations.
For occupation and prior elective office, interview with Delegate James Baldwin, First Vice President of the Convention, February 27, 1983. supplemented by 

interviews with Janice Eichhorn and Brian Moore, February 27, 1983.
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PREAMBLE
We, the people of the free and sovereign State of New Columbia, seek to se
cure and provide for each person: health, safety and welfare; a peaceful and 
orderly life; and the right to legal, social, and economic justice and equality. 
We recognize our unique and special history and the diversity and pluralism of 
our people, and we have determined to control our collective destiny, maxi
mize our individual freedom, and govern ourselves democratically, guarantee
ing to each individual and the people collectively, complete and equal exercise 
and protection of the rights listed herein.
We reach out to all the peoples of the world in a spirit of friendship and coop
eration, certain that together we can build a future of peace and harmony. 
Therefore, being mindful that government exists to serve every person, we do 
adopt this Constitution and establish this government.
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ARTICLE I 
BILL OF RIGHTS

Section I Freedom of Association, Assembly, Expression, and Petition
Freedom of association, assembly, press, speech, and other forms of expres
sion, and petition for redress of grievances shall not be abridged.

Section 2 Freedom of Religion
The State shall establish no religion nor interfere with the free exercise thereof. 
No person shall be denied any right or privilege because of religious belief or 
the exercise thereof.

Section 3 Freedom from Discrimination
Every person shall have a fundamental right to the equal protection of the law 
and to be free from historic group discrimination, public or private, based on 
race, color, religion, creed, citizenship, national origin, sex, sexual orientation, 
poverty, or parentage. Affirmative action to correct consequences of past dis
crimination against women, and against racial and national minorities, shall 
be lawful.
Persons with disabilities shall have the right to be treated as equal community 
members and the right to the services as defined by law provided in a way that 
promotes dignity and independence and full community participation.
Youth and seniors shall have the right to the enjoyment of health and well
being and to the services as provided by law necessary for their development 
and welfare. No adult shall be discriminated against in housing or employ
ment on the basis of age, except that services limited to senior citizens may be 
provided.
It shall be unlawful to commit or incite acts of violence against persons or 
property based on race, color, religion, creed, national origin, sex, or sexual 
orientation.
Equality of rights under the law shall not be denied or abridged in the State or 
any of its subdivisions because of sex.
This Section shall be self-executing and shall be enforced by appropriate 
legislation.

Section 4 Privacy
The right of the individual to decide whether to procreate or to bear a child is 
inviolable, as is the right to noncommercial private, consensual, sexual behav
ior of adults. Those who exercise or advocate these rights have, in addition, 
the right to be free from all forms of discrimination.
Political surveillance is contrary to democratic principles. Therefore, unless 
relevant for prosecution of past, present, or imminent crime, information on 
any person’s exercise of freedom of religion, expression, association, assembly, 
or petition for redress of grievances, shall not be collected surreptitiously 
under color of law.
Individual privacy with respect to personal bank accounts, health, academic, 
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employment, communications, and similar records, the disclosure of which 
would constitute an invasion of privacy of the individual concerned, is a right, 
the protection of which shall be provided by law. However, the name, salary, 
and place of employment of each employee of the State and of any of its agen
cies or local government units is a matter of public record and shall be avail
able to the public.

Section 5 Due Process
The State shall not deprive any person of life, liberty, or property without due 
process of law. The right of all persons to fair and just treatment in the course 
of legislative and executive investigations shall not be abridged.

Section 6 Searches and Seizures
Privacy is a fundamental right. Therefore, the people shall be free from unrea
sonable searches and seizures of their persons, homes, businesses, vehicles, pa
pers, and effects. This right extends to all places and for all circumstances in 
which the individual has a reasonable expectation of privacy. The fruits of 
unlawful intrusions, including intrusions by private persons, shall not be used 
by the State for any purpose in any judicial or administrative proceeding 
against any individual, whether or not the individual was the target of an un
lawful search or seizure, and whether or not the expectation of privacy of that 
individual was violated.
No search will ensue except under the authority of a valid warrant issued by a 
judicial officer; such warrant shall be issued only upon probable cause and 
must be supported by oath or affirmation describing with particularity the 
place to be searched and the persons or items to be seized. This Section does 
not preclude warrantless searches or seizures in the following circumstances: 
searches incident to a valid arrest; exigent circumstances under which officials 
conducting the search or seizure have no time to secure a warrant; inadvertent 
discovery of illegal material pursuant to the execution of a valid search war
rant; searches and seizures conducted at international borders or their func
tional equivalent; administrative searches of pervasively regulated businesses 
pursuant to a general plan; and searches upon the consent of the individual 
who is the subject of the search or seizure, provided that the individual had 
been fully informed of the right to withhold consent, and no other exception to 
this Section is present. The official conducting the search bears the burden of 
proving fully informed consent.
The right to be secured against unreasonable interception of telephonic, tele
graphic, electronic, and other forms of communication and against unreasona
ble interception of oral and other communications by electronic methods shall 
not be violated. No such interception shall occur except following issuance of 
a warrant. No orders or warrants for such interceptions shall be issued but 
upon probable cause supported by oath or affirmation that evidence of crime 
may be thus obtained, and particularly identifying the means of communica
tion and the person or persons whose communications are to be intercepted. 
Evidence obtained in violation of this paragraph shall not be admissible in any 
court against any person.
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Section 7 Rights of Arrestees and Defendants
In all criminal matters, all persons have the right to the assistance of competent 
counsel from commencement of a custodial interrogation, during trial and ap
peal, and whenever they are subject to a deprivation of liberty. When arrested 
they shall be informed of their right to consult with counsel. Persons charged 
with a crime have the right to receive an explicit statement of the nature and 
cause of the accusation, to the discovery of all evidence possessed by the State, 
and to the presumption of innocence until proven guilty beyond a reasonable 
doubt. Convicted persons shall have the right to judicial review.

Section 8 Grand Jury
All persons have the right to be free from unwarranted or arbitrary prosecu
tions. The grand jury shall not engage in fishing expeditions. Grand jury in
dictments are required for all offenses carrying authorized prison sentences of 
one year or more. Grand jurors shall be drawn from a cross-section of the 
community. All grand jury witnesses shall have the right to assistance and 
presence of counsel, to be informed of the privilege against self-incrimination, 
and to be advised if they are, or may become, targets of prosecution. Criminal 
defendants are entitled to grand jury transcripts in a timely fashion.
The grand jury shall appoint and the State shall pay nongovernmental counsel 
for independent advice. Indictments shall be issued only on probable cause 
and shall, upon motion, be dismissed for violations of this Section.
The House of Delegates shall determine the manner of grand jury selection 
and operation.

Section 9 Bail
The sole purpose of bail is to assure the presence of the accused at trial. Bail 
shall not be excessive and may take the form of a cash or property guarantee.

Section 10 Trial by Jury
Every person accused of a criminal offense is guaranteed the right to: a 
speedy, public, and fair trial; compulsory attendance of witnesses; confronta
tion with adversary witnesses; and trial by a jury of 12 persons. Conviction 
may be based only upon a unanimous jury verdict finding the accused guilty 
beyond a reasonable doubt.

Section 11 Punishment
The State shall not require excessive fines, nor impose cruel, corporal, or unu
sual punishment, or sentence of death. Penal administration shall be based 
upon the principle of reformation with the objective of restoring the offender 
to a useful role in community life. Convicted persons shall not be denied any 
rights specified in this Constitution except as shall be reasonably necessary for 
the security of a penal institution or the State and its citizens.

Section 12 Imprisonment for Debt
No person shall be imprisoned for inability to pay a debt.
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Section 13 Double Jeopardy

No person shall be tried more than once for the same offense; further, the State 
shall try in a single trial all charges, actual and potential, arising from the same 
facts and circumstances. Trial of a person for an offense in any jurisdiction of 
the United States and subsequent trial under the jurisdiction of the State for 
the same offense based on the same set of facts and circumstances shall consti
tute double jeopardy under this Section.

Section 14 Bills of Attainder and Ex Post Facto Laws

Bills of attainder and ex post facto laws are prohibited.

Section 15 Habeas Corpus
The writ of habeas corpus shall be available promptly at all times, succes
sively, and without limit in all cases of unlawful detention, conviction, or sen
tencing, whether or not the petitioner is in custody.

Section 16 Abolition of Common Law Criminal Offenses
Every crime shall be defined with specificity in a statute enacted by the House 
of Delegates, and no person shall be accused, arrested, tried, or convicted for 
any act not expressly defined as an offense by such statute. This Section shall 
take effect after the expiration of a time period to be specified by law.

Section 17 Abolition of Sovereign Immunity
Unless otherwise provided in this Constitution, the State and any of its 
subordinate levels of government, and any branch, agency, and office thereof, 
and any officer or agent thereof in both official and personal capacity, shall be 
amenable to suit and liability in the courts of this State or of the United States, 
with respect to official acts both of commission and omission, including the 
failure, inability, or refusal by law enforcement agencies of the State to provide 
reasonable protection to individuals from crimes of violence; except that, no 
judge of any court may be sued with respect to a decision rendered in any case, 
but may be questioned and required to testify as to issuance of any warrant.

Section 18 Slavery and Involuntary Servitude
Slavery and involuntary servitude are prohibited.

Section 19 Civil Suits
The right to a jury trial in a civil suit shall remain inviolate. The House of 
Delegates shall assure access to courts for those litigants unable to pay. Court 
costs shall not be required of any litigant unable to pay.

Section 20 Right to Employment
Every person shall have the right to employment, or if unable to work, an 
income sufficient to meet basic human needs.
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Section 21 Equal Pay
All employees shall be guaranteed equal pay for equal work and equal pay for 
comparable work.

Section 22 The Right to Change
The State with its institutions belongs to the people who inhabit it. Whenever 
a government fails to serve its people, they may exercise their inalienable right 
to alter, reform, or abolish it.

Section 23 Unenumerated Rights
The enumeration in this Constitution of certain rights possessed by the indi
vidual or limitations upon the government shall not be construed to disparage 
nor deny other rights or limitations not enumerated.

Section 24 Self-Execution
All Sections of this Article shall be self-executing.

ARTICLE II
THE LEGISLATIVE BRANCH

Section I Legislative Power
The legislative power of the State shall be vested in the legislature, which shall 
be called the House of Delegates.

Section 2 Composition of the House of Delegates
The House of Delegates shall have one chamber composed of 40 members who 
are elected from single-member legislative districts. By majority vote of the 
Delegates present and voting, the House of Delegates shall elect a President 
from among its members.

Section 3 Qualifications of Members
A candidate for the House of Delegates must be a citizen of the United States. 
To become a Delegate, a candidate must receive the highest number of votes 
on the designated day of election from the qualified voters of the legislative 
district.
A Delegate must be at least 18 years old, a resident of the State for at least 
three years, a resident of the legislative district for at least 18 months, and a 
registered voter of that district. Every Delegate must reside in the legislative 
district while in office.

Section 4 Disqualifications
While in office, no appointed or elected Delegate may hold any other federal 
or state elected or appointed public office, position of profit, or employment. 
During the term of office, no member shall be elected or appointed to any 
public office or employment which shall have been created, or the salary or 
benefits of which shall have been increased, by legislative act during such 
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term. This Section does not apply to Delegates seeking re-election, or election 
to a constitutional convention.

Section 5 Term in Office
A Delegate shall be elected for a four-year term.

Section 6 Time of Election
In general elections, half the Delegates will be elected in every even-numbered 
year. Following their election, winning candidates shall assume office on the 
second Monday of January.

Section 7 Vacancies
Legislative vacancies shall be filled as provided by law.

Section 8 Compensation of Members
The members of the House of Delegates shall receive annual salaries and such 
allowances as may be prescribed by law. However, any increase or decrease in 
salary or allowances shall not apply to a Delegate serving in the House of 
Delegates which enacted the increase or decrease until the re-election of that 
Delegate.
The Governor shall appoint, subject to the advice and consent of the House of 
Delegates, members of a five-member commission. Every four years, this com
mission shall report to the public the level of legislative compensation that is 
appropriate, taking into account comparable compensation in the public and 
private sectors. The members of the commission shall hold no other public 
office. Procedures for the establishment and operation of the commission shall 
be established by law.

Section 9 Sessions
The House of Delegates shall be a continuing body during the term for which 
Delegates are elected; however, all unapproved pending bills shall expire auto
matically on the second Monday in January of each odd-numbered year. The 
House of Delegates shall meet in regular sessions annually, as provided by 
law. It may also be convened by the Governor, subject to the conditions of 
Article III, or by the President of the House of Delegates at the written request 
of a majority of all Delegates.
Adequate advance notice of all meetings of the House of Delegates and of its 
committees shall be published. The notice shall include the agenda. All meet
ings of the House of Delegates and of its committees shall be open to the pub
lic, to the press, and to radio and television coverage. However, meetings 
involving confidential discussions of specific staff personnel may be closed by a 
two-thirds vote of the House of Delegates or the committee.

Section 10 Organization and Procedure
The courts shall be the final judge of the election and qualifications of Dele
gates. The House of Delegates shall prescribe its rules of procedure which 
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shall be consistent with this Constitution. It may compel the attendance of 
absent members, discipline its members and, with the concurrence of two- 
thirds of all members, expel a member for cause. It shall have power to com
pel the attendance and testimony of witnesses and the production of books and 
papers either before the House of Delegates as a whole or before any of its 
committees.

Section 11 Legislative Immunity
For any speech or debate in the House of Delegates, Delegates shall not be 
questioned in any other place.

Section 12 Transaction of Business
A majority of all Delegates shall constitute a quorum to do business, but a 
smaller number may adjourn from day to day and compel the attendance of 
absent members. The House of Delegates and its committees shall keep jour
nals of proceedings. Each journal shall be available to the public and shall 
also be promptly published. The journal shall contain all motions made and 
the votes on those motions. A record vote, with the yeas and nays entered into 
the journal, shall be taken in the House of Delegates on any vote deciding final 
passage or defeat of a bill, on any vote to defer consideration of a question 
indefinitely, and on any vote on the demand of four members. In committee, 
upon demand of any member, or on any vote deciding final approval of a 
report, the yeas and nays shall be recorded and entered into the journal.
A verbatim or electronically produced record of proceedings of the House of 
Delegates and of standing committees shall be made available to the public on 
request.

Section 13 Committees
The House of Delegates may establish committees necessary for the conduct of 
its business.

Section 14 Bills
The House of Delegates shall enact no law except by bill. The subject of every 
law shall be clearly expressed in its title. Each law shall have an enacting 
clause as follows: “Be it enacted by the people of the State of New Columbia.” 
No bill embracing more than one subject shall be passed except appropriation 
bills which shall include only appropriations and bills for the codification or 
revision of the laws. All laws shall be published. Whenever a law or section of 
law is amended, it shall be re-enacted and republished. Every law shall be 
plainly worded.

Section 15 Passage of Bills
No bill shall become law unless

a) a majority of the entire House of Delegates has approved it in 
identical form on two occasions at least 13 calendar days apart and 
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the bill had been printed and distributed at least three calendar days 
in advance on both occasions; or
b) the Governor has certified that prompt passage, precluding a time 
lapse of 13 days, is essential, and a majority of all Delegates approve 
the bill.

Section 16 Approval or Veto
All bills approved by the House of Delegates, except those relating solely to 
legislative procedure, shall be presented to the Governor for signature or for 
veto. The Governor may, by veto, strike items in appropriation bills. The 
Governor shall veto other bills only as a whole. The Governor shall promptly 
return any vetoed bill or item of appropriation to the House of Delegates with 
a statement of objections. A bill shall become law if the Governor either signs 
it or does not veto it within 15 days of presentation.

Section 17 Legislative Action Upon Veto
Upon receipt of a veto, the House of Delegates shall promptly reconsider pas
sage of the vetoed bill or appropriation item. Such a bill or item requires only 
one reading. A vetoed bill shall become law by the affirmative votes of two- 
thirds of all Delegates, except that a veto of an appropriation bill or item shall 
be overridden by the affirmative votes of two-thirds of the Delegates present 
and voting.
If the House of Delegates is not in session when a bill or item is vetoed, the 
House of Delegates may consider the bill or item at its next regular or special 
session.

Section 18 Effective Date of Laws
No law shall take effect earlier than 90 days after enactment except laws de
clared to be emergency laws and laws which under this Constitution are not 
subject to referendum. An emergency law shall contain a preamble setting 
forth the facts constituting the emergency and a statement that the law is nec
essary for the immediate preservation of the public peace, health, safety, or 
convenience. A separate recorded vote shall be taken on the preamble, and 
unless the preamble is adopted by two-thirds of the members of the House of 
Delegates present and voting, the law shall not be an emergency law.

Section 19 Auditor
The House of Delegates shall appoint an auditor to serve for six years or until 
a successor has been appointed. By a two-thirds vote of all Delegates, the 
House of Delegates at any time may remove the auditor from office for cause. 
Each year the auditor shall conduct a thorough audit of all State government 
accounts and operations and shall submit these audit reports to the Governor 
and to the House of Delegates. The House of Delegates shall make available 
these reports and distribute summaries to the public.
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Section 20 Impeachment
Any executive official elected or appointed with legislative consent is subject to 
legislative impeachment for cause as may be provided by law.
Impeachment shall originate in the House of Delegates and must be approved 
by the affirmative votes of two-thirds of all Delegates.
The motion for impeachment shall state the reasons for the proceeding.
Trial on impeachment shall be conducted by the House of Delegates in ac
cordance with procedures provided by law. A Justice of the Supreme Court 
shall preside at the trial.
Conviction requires the affirmative votes of two-thirds of all Delegates.
The judgment on conviction may not extend beyond removal from office and 
disqualification to hold and enjoy any state office of honor, trust, or profit but 
shall not prevent proceedings in the courts on the same or related charges.

Section 21 Code of Ethics
The House of Delegates shall enact conflict-of-interest legislation which shall 
apply to all elected and appointed State and local candidates for and officials 
in the executive, legislative, and judicial branches of government. The con
flict- of-interest legislation shall include, but not be limited to, requirements 
for mandatory annual disclosure by public officials of economic interests and 
sources of income. A Delegate who has personal or private interests, as de
fined by law, in any proposed or pending bill, shall disclose this fact to the 
presiding officer and shall not vote on that bill.

ARTICLE III
THE EXECUTIVE BRANCH

Section 1 Executive Power Vested in the Governor
The executive power of the State shall be vested in the Governor, who shall be 
responsible for the faithful execution of the laws.

Section 2 The Lieutenant Governor
There shall be an elected Lieutenant Governor whose primary duties shall be 
prescribed by law.
The Lieutenant Governor shall serve as Governor during any period of guber
natorial disability as determined by the Supreme Court. The Lieutenant Gov
ernor shall exercise only those administrative duties necessary for the 
continued and efficient functioning of the State until the Governor either re
sumes office or is replaced in a special election.

Section 3 The Attorney General
There shall be an Attorney General appointed by the Governor, with the ad
vice and consent of the House of Delegates, for a term of four years. The 
Attorney General shall be the chief legal officer of the State and shall have 
responsibility for advising the Governor on legal questions, prosecuting of
fenders, and representing the State in all legal matters.
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Section 4 Election of Governor and Lieutenant Governor
(A) Election The Governor and the Lieutenant Governor shall be elected by 
direct popular vote at the regular elections in Presidential election years. Their 
term shall be four years, beginning on the second day of January following 
their election.
(B) Voting Candidates for Governor and Lieutenant Governor shall run in 
pairs for whom a single vote shall be cast. The pair of candidates having the 
highest number of votes shall be elected Governor and Lieutenant Governor. 
In case of a tie between two or more pairs of candidates, a runoff election shall 
be held.
(C) Re-election A person who has served two consecutive terms of office as 
Governor or as Lieutenant Governor shall be ineligible for re-election to the 
same office for the term immediately following.
(D) Qualifications The Governor and the Lieutenant Governor must be at 
least 30 years old upon assumption of office, citizens of the United States, and 
residents of the State for at least five years. They shall hold no other public 
office or regular employment.

Section 5 Powers of the Governor
(S') Administration The Governor shall control the administration of the Exec
utive Branch. With the advice and consent of the House of Delegates, the 
Governor shall appoint the heads of all principal departments, and adminis
trative offices and agencies whose appointment or election is not otherwise 
provided. The Governor may at any time require information, in writing or 
otherwise, from the officers of any administrative department, office, or agency 
concerning any subject relating to their offices. The Governor may remove 
any gubernatorially appointed official of the Executive Branch.
(B) Commander-in-Chief The Governor shall be Commander-in-Chief of the 
armed forces of the State, and may call out such forces to execute the laws.
(C) Executive Clemency The Governor shall have power to grant reprieves, 
commutations, and pardons, after conviction, for all offenses, subject to such 
procedures as may be prescribed by law. A parole system shall be provided by 
law.

Legislative Power On extraordinary occasions, the Governor may convene 
the House of Delegates by a proclamation which shall state the purposes for 
which the session is convened. When so convened, the House of Delegates 
shall not legislate on any subject not specified in the proclamation, except to 
provide for the expenses of the session and other incidental matters. The Gov
ernor may convene the House of Delegates at some other place if the security 
of the seat of government is threatened.
The Governor shall present a message to the House of Delegates at the begin
ning of each session. At other times the Governor may inform the House of 
Delegates of the affairs of the State and may submit legislative 
recommendations.
(E) Judicial Powers The Governor shall appoint Justices and Judges as pro
vided for in this Constitution.
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Section 6 Budget
At a time fixed by law, the Governor shall submit to the House of Delegates a 
budget for the next fiscal period.

Section 7 Principal Departments
(A) Limitation All offices and agencies of the Executive Branch shall be allo
cated by law among not more than 20 principal departments which shall be 
grouped as far as practicable according to major purposes. For this limitation 
the offices of Governor, Lieutenant Governor, Attorney General, and the gov
erning bodies of institutions of higher education provided for in this Constitu
tion shall not be counted.
(B) Reorganization The Governor may make changes in the organization of 
the Executive Branch or in the assignment of functions among its units in or
der to improve the administration of government. If such changes require 
amendments to existing law, they shall be set forth in Executive Orders, which 
shall be submitted to the House of Delegates at least 60 days before the end of 
the regular session, shall have the force of law, and shall become effective 60 
days after submission, unless specifically modified or disapproved by a resolu
tion concurred in by a majority of all the members of the House of Delegates.

Section 8 Boards and Commissions
(A) Appointments With the advice and consent of the House of Delegates, the 
Governor may appoint members of boards and commissions. The terms of 
office and procedures for removal of such members shall be as prescribed by 
this Constitution or by law.
(B) Establishment Boards and commissions may be established by law unless 
otherwise provided in this Constitution.
(C) Membership Not all members of any board or commission shall be mem
bers of the same political party.

Section 9 Advice and Consent to Appointments
An appointment subject to the advice and consent of the House of Delegates 
requires a majority vote of all members of the House of Delegates.

Section 10 Vacancies
(A) State Officials The Governor may make an interim appointment to fill a 
vacancy occasioned by the death, resignation, suspension, or removal of an 
appointed or elected officer, other than a legislative or judicial officer, until the 
officer is reinstated or the vacancy is filled in the manner prescribed by law or 
this Constitution. A person whose appointment to an office has been disap
proved by the House of Delegates, shall not be eligible for an interim appoint
ment to that office.
(B) United States Senators In the event of a vacancy in the office of United 
States Senator or Senator-elect, the Governor may appoint a person who pos
sesses the necessary qualifications to hold the office until the next regularly- 
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scheduled general election at which the vacancy can practicably be filled or the 
expiration of the term, whichever is sooner.
(C) Implementation The House of Delegates shall implement this Section by 
appropriate legislation.

Section 11 Compensation
The Governor and the Lieutenant Governor shall each receive the compensa
tion provided by law in full payment for all services performed and expenses 
incurred during their terms of office. Such compensation shall not be dimin
ished during the term of office.

Section 12 Executive Residence
A suitably furnished executive residence may be provided within the State for 
the use of the Governor. The Governor shall receive an allowance for its 
maintenance as provided by law.

Section 13 Succession to the Governorship
(A) Governor If the Governor dies, resigns, is removed from office, or is deter
mined by the Supreme Court to be permanently disabled, the Lieutenant Gov
ernor and other persons in a sequence prescribed by law shall become 
Governor for the remainder of the term of the Governor.
(B) Governor-elect If the Governor-elect dies, or is determined by the Supreme 
Court to be permanently disabled, the Lieutenant Governor-elect, and other 
persons in a sequence prescribed by law shall become Governor at the com
mencement of the term of the Governor-elect.

Section 14 Great Seal
There shall be a Great Seal of the State, which shall be kept and used officially 
by the Lieutenant Governor as prescribed by law.

ARTICLE IV
THE JUDICIAL BRANCH

Section 1 Judicial Power
The judicial power of the State shall be vested in a unified judicial system, 
consisting of a Supreme Court, a Superior Court, and such inferior and appel
late courts as may be established by law. All such courts shall be courts of 
record.

Section 2 Supreme Court
(A) Jurisdiction The Supreme Court shall have jurisdiction of appeals from 
final decisions of the Superior Court or, alternatively, of appeals from final 
decisions of an intermediate appellate court, if one has been established. The 
Supreme Court shall also have jurisdiction of other matters, including

1) appeals from decisions of the Superior Court that are not yet final, 
as may be provided by law;
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2) appeals from appellate decisions of the Superior Court, as may be 
provided by law;
3) appeals from determinations regarding disability of the Governor 
and of the Governor-elect;
4) appeals from gubernatorial and other executive branch orders and 
decisions, as may be provided by law; and
5) such other jurisdiction as may be provided by law.

(B) Composition The Supreme Court shall consist of a Chief Justice and eight 
Associate Justices, who shall sit en banc and not by division or panel when 
determining the merits of appeals. The Chief Justice shall be designated by the 
Judicial Nomination Commission from among the Justices in regular active 
service. The Chief Justice shall serve as Chief Justice for a term of four years 
or until a successor is designated. The Chief Justice shall be eligible for redes
ignation as Chief Justice.

Section 3 Superior Court
(A) Jurisdiction The Superior Court shall have jurisdiction of civil actions or 
other matters, at law or in equity, brought in the State; criminal proceedings 
under any statute of the State; and such other jurisdiction, including appellate 
jurisdiction of cases decided by inferior courts, as may be provided by law.
(B) Composition The Superior Court shall consist of a Chief Judge and 43 or 
more Associate Judges, as provided by law. The Chief Judge of the Superior 
Court shall be designated by the Judicial Nomination Commission from 
among the Judges in regular active service and shall serve as Chief Judge for a 
term of four years until a successor is designated. The Chief Judge shall be 
eligible for redesignation as Chief Judge.

Section 4 Qualifications
(A) Qualifications A person nominated as a Judge or Justice must be

1) a citizen of the United States;
2) an active member of the Unified State Bar who has been engaged 
in the practice of law in the State for five years preceding nomination 
but who has not served within the two preceding years as a member 
of the Judicial Nomination Commission or the Commission on Judi
cial Disabilities and Tenure: and
3) an actual resident of the State for at least five years immediately 
prior to nomination.

(B) Disqualifications No Judge or Justice shall hold any other State or Federal 
paid office, position of profit, or employment. Upon becoming a candidate for 
any elective office, or upon ceasing to reside in the State, a Judge or Justice 
shall forfeit judicial office.

Section 5 Vacancies in the Office of Judge or Justice
The Governor shall fill any vacancy in any office of Judge or Justice by ap
pointing one of two or more persons nominated by the Judicial Nomination 
Commission.
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Section 6 Salary of Judges and Justices
The salary and benefits of a Judge or Justice may not be reduced during the 
term in office of the Judge or Justice.

Section 7 Judicial Nomination Commission
The Judicial Nomination Commission shall consist of nine members, each of 
whom shall serve for six years and until a successor has been appointed. Each 
member shall be a citizen of the United States, shall have been an actual resi
dent of the State for at least five years prior to appointment, and shall maintain 
residency in the State.

Section 8 Judicial Nomination Commission Membership
Members of the Commission shall be selected as follows:

a) Six members shall be appointed by the Governor, with the advice 
and consent of the House of Delegates. Two of them shall have been 
engaged in the practice of law in the State for at least five successive 
years preceding appointment. The other four shall not be lawyers.
b) Two members shall be appointed by the Board of Governors of 
the Unified State Bar and shall have been engaged in the practice of 
law in the State for at least five years preceding appointment.
c) One member shall be appointed by the House of Delegates and 
shall be a lawyer or a retired Judge or Justice of the State.

Members shall receive compensation as provided by law. The Commission 
shall choose annually from among its members its chairperson and such other 
officers as are deemed necessary.

Section 9 Tenure of Judges and Justices
Judges of the Superior Court and Justices of the Supreme Court shall be ap
pointed for life, subject to removal by the voters and to removal, suspension, 
or involuntary retirement by the Commission on Judicial Disabilities and Ten
ure, as provided for in this Article.

Section 10 Retention Elections
In a manner provided by law, each Judge or Justice shall be subject to reten
tion or removal by the voters, on a nonpartisan ballot, at the first general elec
tion held more than three years after initial appointment. An additional 
retention election shall be held every ten years for a Supreme Court Justice, 
and every six years for a Superior Court Judge.
Not less than eight months prior to a retention election, a Judge or Justice may 
file with the Commission on Judicial Disabilities and Tenure a request for 
official evaluation. If a request is filed, this Commission shall prepare, not less 
than 90 days prior to the date of the election, a written evaluation of the per
formance and fitness for continued service of the Judge or Justice, including a 
rating on a scale established by law. In evaluating the Judge or Justice, the 
Commission shall collect relevant information from a representative sample of 
judges, lawyers, scholars, litigants, and jurors familiar with the work of the 
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Judge or Justice. The Commission shall makes its report and rating available 
to the Judge or Justice, the press, and the public. If no request for evaluation is 
filed, the Commission shall report that fact.

Section 11 Commission on Judicial Disabilities and Tenure
(A) Qualifications The Commission on Judicial Disabilities and Tenure shall 
consist of five members, each serving for a term of six years. A member must

a) be a United States citizen who is not an officer or employee of the 
State government or of the legislative or executive branches of the 
federal government; and
b) have been an actual resident of the State for at least five years 
immediately prior to appointment.

(B) Selection Two members shall be lawyers appointed by the Board of Gov
ernors of the Unified State Bar. Two members, one of whom shall not be a 
lawyer, shall be appointed by the Governor with the advice and consent of the 
House of Delegates. One member shall be appointed by the House of Dele
gates, and shall not be a lawyer. Members who are lawyers shall have the 
qualifications prescribed for persons appointed as Judges of the Superior 
Court.
(C) Procedure The Commission shall choose annually, from among its mem
bers, a chairperson and such other officers as it may deem necessary. It may 
adopt any necessary rules of procedure. It may conduct studies regarding ad
ministration of the Judiciary. It may require the Governor to furnish such 
records, information, services, and other assistance and facilities as may be 
necessary to enable it to perform its functions properly, but information so 
furnished shall be treated by it as privileged and confidential. The Commis
sion shall act only at meetings called by the chairperson or by a majority of the 
members after notice to all members.

Section 12 Removal, Suspension, and Involuntary Retirement of Judges and 
Justices

A Judge or Justice of a court shall be removed from office upon the filing in 
the Supreme Court by the Commission on Judicial Disabilities and Tenure of 
an order of removal certifying the entry, in any court within the United States, 
of a final judgment of conviction of a crime which is punishable as a felony 
under federal law or which would be a felony in the State. A Judge or Justice 
shall also be removed from office upon affirmance of an appeal from an order 
of removal filed in the Supreme Court by the Commission on Judicial Disabil
ities and Tenure (or upon expiration of the time within which such an appeal 
may be taken) after a determination by that Commission of willful misconduct 
in office, willful and persistent failure to perform judicial duties, or any other 
conduct which is prejudicial to the administration of justice.
A Judge or Justice shall be involuntarily retired from office when the Commis
sion on Judicial Disabilities and Tenure determines that the Judge or Justice 
suffers from a mental or physical disability, including habitual intemperance, 
which is or is likely to become permanent and which prevents, or seriously 
interferes with, the proper performance of judicial duties, and that Commis
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sion files in the Supreme Court an order of involuntary retirement and the 
order is affirmed on appeal or the time within which an appeal may be taken 
has expired.
A Judge or Justice shall be suspended without salary upon proof of conviction, 
which has not become final, of a crime which is punishable as a felony under 
federal law or which would be a felony in the State, or upon the filing of an 
order of removal which has not become final. A Judge or Justice shall also be 
suspended without salary upon the filing by the Commission on Judicial Disa
bilities and Tenure of an order of suspension in the Supreme Court. Suspen
sion for either of these reasons shall continue until termination of all appeals. 
If the conviction is reversed or the order of removal is set aside, the Judge or 
Justice shall be reinstated and shall recover the salary and all rights and privi
leges of office.
A Judge or Justice shall be suspended from judicial duties with any retirement 
salary to which the Judge or Justice is entitled, upon the filing by the Commis
sion on Judicial Disabilities and Tenure of an order of involuntary retirement 
in the Supreme Court. Suspension shall continue until termination of all ap
peals. If the order of involuntary retirement is set aside, the Judge or Justice 
shall be reinstated and shall recover all judicial salary less any retirement sal
ary received and shall be entitled to all the rights and privileges of office.
A Judge or Justice shall be suspended from all or part of the Judge or Justice’s 
judicial duties, with salary, if the Commission on Judicial Disabilities and 
Tenure, upon concurrence of four members, orders a hearing for the removal 
or retirement of the Judge or Justice pursuant to this Section and determines 
that the suspension is in the interest of the administration of justice, and files 
an order of suspension in the Supreme Court. The suspension shall terminate 
as specified in the order (which may be modified, as appropriate, by the Com
mission) but in no event later than the termination of all appeals.

Section 13 Administration
The Chief Justice of the Supreme Court shall be the administrative head of all 
courts of the State. The Chief Justice may assign Judges and Justices for tem
porary service in any court. With the approval of the Supreme Court, the Chief 
Justice shall appoint an administrative director to serve at the pleasure of the 
Supreme Court and to supervise the administrative operations of the judicial 
system of the State.

Section 14 Financing
Before each fiscal period, the Chief Justice of the Supreme Court shall submit 
to the Governor a budget for the judicial system, including detailed estimates 
of necessary appropriations and expenditures, full-term operating and capital 
improvements projections, and a qualitative and quantitative description of 
court activities. The Governor shall transmit the proposed budget to the 
House of Delegates without changing it, but may make recommendations with 
respect to it. The Governor shall not be required to propose revenues to fund 
the entire submission but must propose revenues to finance that portion of the 
proposed budget recommended for acceptance by the House of Delegates.
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Section 15 Rulemaking
The Supreme Court shall make and promulgate rules governing the adminis
tration of all courts, including rules governing practice and procedure. These 
rules may be changed by law.

Section 16 Vacancies in Judicial Commissions
Persons appointed to fill vacancies arising for a reason other than expiration of 
a prior term on the Judicial Nomination Commission or the Commission on 
Judicial Disabilities and Tenure shall serve only for the remainder of the 
unexpired term. Any vacancy shall be filled in the manner in which the origi
nal appointment was made.

Section 17 Definition
The term “practice of law” as used in this Article means the active practice of 
law, service on the faculty of a law school, or employment as a lawyer by the 
state government or by the federal government.

ARTICLE V
SUFFRAGE

Section 1 Voting Eligibility
Every citizen of the United States is eligible to vote in any election and to 
circulate and sign nominating, initiative, referendum, recall, and other peti
tions authorized by law, provided that the person

(a) resides or is domiciled in the State or the National Capital Serv
ice Area as defined in this Constitution and does not claim voting 
residence or the right to vote in any other state, territory, or country;
(b) will be at least 18 years old on the date of the election;
(c) is not mentally incompetent as determined by a court of compe
tent jurisdiction;
(d) is not incarcerated in a correctional institution as a result of con
viction in the United States of a crime which would be a felony in the 
State; and
(e) has registered to vote at the time of the election or by the time the 
petitions are filed.

An eligible person may register at any time except that the House of Delegates 
may prescribe a period of delay of up to 30 days between the date on which a 
person registers and the date on which that person becomes eligible to vote.

Section 2 Eligibility of Residents Temporarily Out-Of-State
No person shall be deemed to have lost residence or domicile in the State 
solely because of temporary absence from the State while serving in the service 
of the United States, while serving as an officer or member of the crew of a 
merchant vessel, or while attending an educational institution outside the 
State.
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Section 3 Absentee Voting
The House of Delegates shall provide for absentee voting.

ARTICLE VI 
EDUCATION

Section I Provision For Education
(A) Preamble Recognizing the distinct and unique heritage of its diversified 
population, the State is committed in its educational goals to the preservation 
of cultural integrity and to the promotion of equality of opportunity for every 
individual to develop fully.
(B) Equal Educational Opportunity The State shall guarantee equality of edu
cational opportunity in public educational institutions to all residents regard
less of race, sex, religion, color, national origin, citizenship, condition of 
disability, and other individual characteristics. The State may be sued for de
fault of this guarantee. The House of Delegates shall provide penalties for any 
individual who violates this guarantee.

Section 2 Primary and Secondary Education
(A) Primary and Secondary Schools The State shall provide for the establish
ment, financing, and control of a uniform, high-quality, statewide system of 
free public primary and secondary schools, including specialized schools, for 
all residents. Education to standards established by the State Board of Educa
tion shall be compulsory for all residents between the ages of 6 and 18, except 
those who have already completed all secondary school requirements. All 
public schools shall be free of sectarian or religious instruction. Children of 
Diplomatic Corps members may attend public schools, as provided by the 
State Board of Education.
(B) State Board of Education The general control and supervision of the pub
lic school system shall be vested in a State Board of Education consisting of 
nine voting members. Eight members shall be elected from separate electoral 
districts varying by no more than three percent from the average population of 
all districts, and one shall be a student representative who shall be enrolled in 
a public senior high school and elected by the public senior high school stu
dent population. The duties, qualifications, compensation, term of office, and 
manner of election of the State Board of Education and the electoral district 
boundaries shall be as provided by law and by this Constitution.
(C) State Superintendent of Public Instruction The State Board of Education 
shall appoint the State Superintendent of Public Instruction and shall prescribe 
the length of term, compensation, powers, and duties of the Superintendent.
(D) Budget The State Board of Education shall prepare and submit to the 
Governor detailed estimates of expenditures and appropriations necessary for 
the maintenance and operation of all primary and secondary schools. For 
each fiscal period, the House of Delegates shall appropriate a total budget sum 
for the State Board of Education, but not in a line-item manner. This budget 
shall include full-term operating and capital improvements projections and 



1088 The Georgetown Law Journal [Vol. 72:819

qualitative and quantitative descriptions of school activities. The expenditure 
of this money shall be under the exclusive control of the State Board of 
Education.
(E) Title to Property Any property titled in the name of the District of Colum
bia or of the State and used by or acquired for the use of the Board of Educa
tion of the District of Columbia or of the State Board of Education shall 
henceforth be deemed to be titled in the name of the State Board of Education.
(F) Control of Property The State Board of Education shall control the leasing 
and renting of its buildings and lands. With the advice and consent of the 
House of Delegates the State Board of Education may sell and purchase build
ings and lands.
(G) Public Involvement in Schools To the maximum extent possible, the State 
Board of Education shall promote parental, administrative, community, 
teacher, and student involvement in local schools.
(H) Libraries Public libraries and other such institutions may be used to en
hance public school programs relating to the history and culture of the State.
(I) Minimum Standards All private elementary and secondary schools shall be 
required to meet the same minimum standards for instructors, instruction, and 
student achievement as may be imposed by the State Board of Education upon 
the public schools. The State Board of Education may establish equivalent 
alternatives to the above standards.

Section 3 Higher Education
(A) System of Higher Education The State shall provide for the establishment, 
financing, and control of a public system of higher education which shall con
stitute a public trust and shall consist of the State University and such other 
institutions of higher learning as may be established by law. This system shall 
be supervised by the Board of Higher Education which shall be a body corpo
rate. The Board of Higher Education shall have general supervision of all 
state institutions of higher instruction, direction and control of all funds and 
appropriations, and other powers and duties as prescribed by law.
(B) Board of Higher Education The Board of Higher Education shall consist of

(1) eight voting members, of whom one shall reside in each State 
Board of Education electoral district, who shall be appointed by the 
Governor, with the advice and consent of the House of Delegates, 
and who shall serve for staggered terms of six years;
(2) three voting members representing alumnae, alumni, and stu
dents, of whom one shall be selected by the body of alumnae and 
alumni, one shall be a graduate student selected by the entire gradu
ate student body, and one shall be an undergraduate student selected 
by the entire undergraduate student body; and
(3) three ex-officio members without the right to vote: the Governor, 
the President of the House of Delegates, and the Superintendent of 
Public Instruction.

(C) Compensation and Tenure Members of the Board of Higher Education
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(1) shall receive no salary, but may be reimbursed for expenses in
curred in the discharge of their duties; and
(2) shall not be removed except for cause and by due process of law.

(D) Budget The State Board of Higher Education shall prepare and submit to 
the Governor detailed estimates of expenditures and appropriations necessary 
for the maintenance and operation of its entire system. The budget for the 
State Board of Higher Education shall include all State colleges and universi
ties and the institutions subject to its control. For each fiscal period, the House 
of Delegates shall appropriate a total budget sum for the State Board of 
Higher Education but not in a line-item manner. This budget shall include 
full-term operating and capital improvements projections and qualitative and 
quantitative descriptions of school activities. The expenditure of this money 
shall be under the exclusive control of the State Board of Higher Education.
(E) Title to Property Any property titled in the District of Columbia or in the 
State and used by or acquired for the use of the Trustees of the University of 
the District of Columbia, or any of its predecessor institutions, or of the State 
Board of Higher Education shall henceforth be deemed to be titled in the 
name of the State Board of Higher Education, which shall control the leasing 
and renting of these properties.
However, no such buildings or lands shall be sold or purchased, except with 
the consent of the House of Delegates.

Section 4 Restrictions on Financing of Non-Public Education
(A) Prohibition of Financial Support to Schools The State shall provide no 
financial support, either directly or indirectly, unless earmarked for a program 
of public service, to any sectarian, denominational, or religious school, or to 
any pre-elementary, elementary, secondary, or post-secondary school which is 
not owned and exclusively controlled by the State.
(B) Prohibition of Support for Students or Employees Except as otherwise pro
vided in this Section, the State shall provide no payment; credit; tax benefit, 
exemption, or deduction; tuition voucher; or subsidy, grant, or loan of public 
monies or property, in any way, either directly or indirectly,

(1) to support the attendance of any student at any pre-elementary, 
elementary, or secondary school or other institution at those levels, 
which is not owned and exclusively operated by the State; or
(2) to pay the salary of any employee at any non-public school or 
institution where instruction is offered in whole or in part to non- 
public school students at any level.

(C) Students with Disabilities The State may pay the private school tuition of a 
student with a disability which renders the student unable to receive an educa
tion in the public schools.
(D) Federal Funding Nothing in this Section shall restrict the acceptance of 
funds from the government of the United States, nor the expenditure of those 
funds in accordance with the terms under which they are accepted.
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ARTICLE VII
FINANCE AND TAXATION

Section 1 Fiscal Period
The fiscal, accounting, and budget periods of the State shall be 24 months 
which shall commence and terminate as provided by law.

Section 2 The Budget
At a time established by law, the Governor shall submit to the House of Dele
gates a balanced operating budget estimate for the next fiscal period. It shall 
state all anticipated expenditures and income for the State and for all its de
partments, agencies, and subdivisions. At that time, the Governor shall also 
submit a general appropriation bill or bills authorizing all anticipated expendi
tures and a bill or bills to raise all necessary revenues.
From time to time, the Governor may prepare and submit to the House of 
Delegates such supplemental or deficiency budget recommendations as in the 
judgment of the Governor are necessary to serve the public interest.
The proposed budget shall include a budget message, which shall contain 
multi-year plans for all departments, agencies, and sub divisions of the State, 
and for capital improvements. The period of the multi-year plans and their 
specific contents shall be defined by law.
The budget of the Governor shall be available and summaries shall be distrib
uted to the public.
The House of Delegates shall establish an independent agency to project reve
nue estimates for the next fiscal period. These projections shall be published 
and made available to the public.

Section 3 Adoption of the Budget
After receipt of the proposed budget from the Governor and within a time 
period established by law, the House of Delegates shall adopt and transmit to 
the Governor a balanced operating budget for the State.

Section 4 Expenditures
No money shall be withdrawn from the Treasury except in accordance with 
appropriations made by law, nor shall any obligations for the payment of 
money be incurred except as authorized by law. The appropriation for each 
department, agency, or subdivision of the State shall specify distinctly the sum 
appropriated and the general or specific purpose for which it is made.

Section 5 Borrowing
The State may incur indebtedness only by authorization of the House of Dele
gates and only by issuing general obligation bonds for capital projects, revenue 
notes in anticipation of revenues, and negotiable notes to meet appropriations. 
The House of Delegates shall set an overall debt limit for indebtedness 
through general obligation bonds.
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All indebtedness, except general obligation bonds for capital projects, must be 
retired within the same fiscal period or within the succeeding fiscal period.

Section 6 Debt Service Limitations
Long-term debt shall not be incurred to the extent that it requires debt service 
of more than 14 percent of the revenues during any biennial fiscal period.

Section 7 Taxation
(A) Taxing Power The State House of Delegates shall have the power to tax. 
This power shall never be surrendered, suspended, or contracted away, except 
as provided in this Constitution.
(B) Tax Exemptions - Retail Sales The State House of Delegates shall not have 
the power to tax purchases of retail groceries and prescription drugs and other 
medicines. These terms shall be defined by the House of Delegates.
(C) Tax Exemptions - Real Estate Tax exemptions on real property not owned 
and controlled by the State or its political subdivisions and not used exclu
sively for a public purpose may not be granted by the House of Delegates 
except with respect to real property used exclusively for non-profit, religious, 
educational, or charitable purposes or as required by the United States Consti
tution. Private leaseholds, contracts, or interests in land or property owned or 
held by the State, or its political subdivisions, shall be taxable to the extent of 
the interests.
(D) Tax Bills No tax shall be levied, except as provided by law, and every law 
imposing a tax shall be addressed in a separate bill. No matter not immedi
ately relating to and necessary for raising revenue shall be blended with or 
annexed to a bill for imposing taxes.

Section 8 Earmarking
Except as required by participation in federal programs or interstate compacts 
or as needed to secure authorized debt, the State shall not authorize the 
earmarking of funds for longer than two fiscal periods.

Section 9 Limitations on Appropriations
No appropriation shall ever be made from any public fund in aid of any reli
gious creed, church, or sectarian purpose, or to help, support, or sustain any 
private school, academy, seminary, college, university, or other institution of 
learning controlled by any religious creed, church, or sectarian denomination, 
unless earmarked for a program of public service. No grant or donation of 
personal property or real estate shall ever be made by the State or any of its 
political subdivisions for any religious creed, church, or sectarian purpose.

ARTICLE VIII
BANKING AND CORPORATIONS

Section 1 State Banking Commission
The House of Delegates shall establish a State Banking Commission to regu
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late State chartered financial institutions and to perform such other functions 
as may be provided by law.

Section 2 State Depositors Insurance Fund
The House of Delegates shall establish a State Depositors Insurance Fund 
System.

Section 3 State Economic Development Bank
The House of Delegates shall establish a State Economic Development Bank. 
Its primary responsibility shall be to provide loans to those individuals, corpo
rations, partnerships, limited partnerships, cooperatives, or other businesses 
and establishments that are unable to obtain loans from any private bank, sav
ings and loan association, or credit union within the State.

Section 4 Corporations
The House of Delegates shall provide by law for the organization, regulation, 
and qualification of all corporations, credit unions, unincorporated enterprises, 
mutual and cooperative companies and associations, and foreign corporations 
doing business in the State.

ARTICLE IX
LAND AND THE ENVIRONMENT

Section I Land
(A) Comprehensive Plan

(1) Plan Every ten years within a time period fixed by law, the Gov
ernor shall submit to the House of Delegates and the public a ten- 
year comprehensive land use plan. The objective of the plan shall be 
the use and development of land in a manner consistent with the 
public welfare. The neighborhoods of the State shall serve as the foci 
for the development of the plan. A summary of the plan shall be 
distributed to the public.
(2) Citizen Advisory Planning Commission In order to ensure citizen 
participation in the development of the land use plan, the Governor 
shall establish a Citizen Advisory Planning Commission. The Gov
ernor shall determine the size of the Commission and appoint its 
members including at least one resident from each legislative district. 
The House of Delegates shall determine the terms of office of mem
bers of the Commission and establish their rate of compensation, if 
any.
(3) Adoption Within a time period fixed by law, after receiving the 
proposed comprehensive plan and conducting public hearings on it, 
the House of Delegates shall consider it, make any necessary 
changes, and upon adoption transmit the approved plan to the Gov
ernor. The plan shall guide the actions of all State agencies and 
commissions.
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(B) Eminent Domain Private property shall not be taken or damaged for pub
lic purposes without just compensation. Private property shall not be taken in 
order to transfer it to another private use for profit unless the taking serves a 
compelling public purpose that clearly cannot be achieved by any alternative 
means.
(C) Public Land Acquisition The State may acquire interests in real property to 
control future growth, development, and land use.
(D) Zoning The House of Delegates shall establish a Zoning Commission to 
protect the public health and welfare, protect property, and secure the public 
safety.

Section 2 Environment
(A) Public Policy It is the responsibility of the State to protect, restore, and 
enhance the quality of the human environment for this and future generations. 
Ay Preservation The State shall provide for the preservation and development 
of open green space and of sites, objects, and properties of historical or cultural 
value.
(C) Rights of Individuals Each person has the right to a clean and healthful 
environment and has a corresponding duty to refrain from environmental im
pairment. Each person may enforce these rights and duties against any party, 
public or private, through appropriate legal proceedings, subject to reasonable 
limitations and regulation as provided by law.
(D) Legislative Responsibility The House of Delegates shall establish an 
agency and enact other appropriate legislation to carry out the policies of this 
Section.

ARTICLE X
PUBLIC SERVICES

Section 1 Transportation
Public Transportation performs a function essential to the general welfare of 
the State. It is a policy of the State to provide convenient access to effective 
means of public transportation at reasonable rates for all of its geographical 
communities.

Section 2 Utilities
The general welfare of the State requires effective regulation of pur lie utilities 
through consumer participation and the protection of consumers from exces
sive rates. To advance these goals,

a) it is hereby declared that utility service shall be provided at the 
lowest reasonable rates sufficient to assure adequate, efficient, and 
reasonable services; and that unreasonably high rates based on exces
sive capital investment shall not be permitted;
b) the House of Delegates shall establish one or more commissions 
to regulate public utilities and provide for the conservation of energy 
resources within the State, as provided for by law; and



1094 The Georgetown Law Journal [Vol. 72:819

c) there shall be an Office of People’s Counsel to represent consum
ers before the regulatory commission or commissions.

Section 3 Publicly Owned Utilities
Utilities are works of public necessity and importance the services of 
which the State may itself provide. The State may acquire, own, or 
operate public utilities and provide their services to consumers.

ARTICLE XI
HEALTH, HOUSING, AND SOCIAL SERVICES

Section I Health
(A) General Provisions The State shall provide for the protection and 
promotion of public health. The State shall have the power to assist 
residents unable to maintain standards of living compatible with de
cency and good health care.
(B) Disabled Persons As provided by law, the State shall provide 
treatment, care, and training, including education to their fullest po
tential, for persons suffering from mental illness, physical disability, 
or retardation.
The State shall have complete administrative control of state hospi
tals and other state institutions and centers established to assist these 
persons and shall administer other programs as provided by law.
As provided by law, the State shall regulate private institutions estab
lished to assist these persons.
There shall be a Chief Administrator of Mental Health who shall be 
responsible for regular, systematic visitation and inspection of all 
public and private institutions used for the care and treatment of 
mentally disabled persons.
(C) Public Health Facilities The State shall have the power to pro
vide for the establishment and maintenance of a network of compre
hensive health facilities which provide for the prevention, treatment 
and care of illnesses and health-related problems.
(D) State Board of Health There shall be a State Board of Health 
whose responsibilities shall include enforcing, overseeing, and main
taining decent health and nutritional care, and maintaining the vital 
statistics necessary to improve the health of the people.
The House of Delegates shall determine the size and composition of 
the Board.

Section 2 Housing
The State shall have the power to provide low and moderate income 
families with assistance in obtaining decent, sanitary, and safe hous
ing and to develop or rehabilitate substandard areas. The exercise of 
this power is deemed for public use and purpose.
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Section 3 Social Services
(A) Unemployment and Workers Compensation The State shall have 
the power to provide an adequate system of unemployment compen
sation and workers compensation benefits for employees, including 
provisions for compensating employees absent from work because of 
pregnancy, childbirth, or the need to care for newborn or young 
children.
(B) Public Sector Jobs and Welfare The State shall have the power to 
create jobs and to provide transfer payments for the purpose of meet
ing basic human needs.
(C) Day Care Centers The State shall provide and maintain public 
day care centers as provided by law and shall establish standards for 
publicly and privately operated day care centers.
(D) Youth Offenders and Criminals The State shall provide for the 
maintenance and support of institutions for the detention of youth 
offenders and persons charged with or convicted of crimes. Rehabili
tation programs shall be developed and maintained for the transition 
of persons from these institutions to the community, as provided by 
law.
(E) The Elderly The State shall have the power to establish and pro
mote programs to assure the economic and social well-being of the 
elderly, including provision for their health, security, and access to 
public buildings. The State shall regulate private and public nursing 
homes for the elderly and the disabled, as provided by law.
(F) Cultural Resources The State shall have the power to preserve 
and enhance the cultural, creative, and traditional arts of its people 
and shall maintain an appropriate facility for this purpose. The State 
shall preserve historical sites and landmarks.

ARTICLE XII
LABOR

Section 1 Collective Bargaining
Persons in private and public employment shall have the right to or
ganize and bargain collectively, through representatives of their own 
choosing. The right to strike is fundamental and is an inherent part 
of the right to organize and bargain collectively. The right of public 
employees to strike shall not be abridged unless the abridgement 
serves a compelling governmental interest and is narrowly drawn so 
as to serve that interest, and it is clear that no alternative form of 
regulation is possible.

Section 2 Minimum Wages, Equal Pay, Health and Safety
The House of Delegates shall provide for minimum wages, equal pay 
for equal work and equal pay for comparable work, and a safe and 
healthy workplace. Minimum wages established shall apply to all 
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employees covered thereby. The House of Delegates may enact other 
laws to enhance and promote the dignity and general welfare of la
bor, but no laws shall be enacted which impair the ability of collec
tive bargaining organizations to carry out their lawful functions.

Section 3 Administration of Labor Relations
The House of Delegates shall establish an agency or agencies within 
one of the principal executive departments to administer and enforce 
all laws, regulations, and programs concerned with collective bar
gaining and the general welfare of labor.

ARTICLE XIII
LOCAL GOVERNMENT UNITS

Section I Authority
The House of Delegates shall permit areas of the State to elect local 
officers and to exercise such local authority, other than the authority 
to tax, zone land, or enact legislation, as it may by law provide. The 
House of Delegates shall have the ultimate authority for establishing 
standards and for determining whether the proposed local govern
ment unit meets those standards.

Section 2 Charters
The House of Delegates shall establish procedures to permit an area 
to petition for the election of a Charter Commission. A charter shall 
include provisions for a charter amendment process and for a process 
by which neighboring areas may later be considered for inclusion in 
the local government unit. The House of Delegates shall provide that 
the charter drafted by the elected Commission be submitted to the 
voters of the proposed unit for approval before submission to the 
House of Delegates.

Section 3 Special Districts
The House of Delegates shall have the power to create special dis
tricts for public purposes.

Section 4 Advisory Neighborhood Commissions
Advisory Neighborhood Commissions shall exercise the authority 
which they had at the time the State entered the Union, and any ad
ditional authority subsequently provided by law. The House of Del
egates may modify this structure but shall always provide for elected 
advisory neighborhood mechanisms in unchartered areas of the 
State.

Section 5 Implementation
A law implementing this Article shall be passed by the House of Del-
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egates within two years of the convening of the first House of Dele
gates and shall be subject to the approval of the voters of the State.

ARTICLE XIV 
APPORTIONMENT

Section 1 Reapportionment of Legislative Districts
The State shall be apportioned into 40 legislative election districts of 
substantially equal population. As soon as practicable after the re
sults of each decennial census are reported, but in any event not later 
than the calendar year following the taking of the census, these dis
tricts shall be revised to maintain districts of substantially equal pop
ulation. The Reapportionment Commission established by this 
Article shall conduct the reapportionment, which shall be subject to 
judicial review upon the application of any qualified registered voter 
of the State.

Section 2 Reapportionment Commission
(A) Membership The reapportionment of legislative districts shall be 
carried out by a Reapportionment Commission consisting of five 
members appointed by the Governor in January of the year before 
the year in which the decennial census is conducted. No member 
may hold any other public office. The State Committee of each of the 
three political parties having the highest number of votes in the most 
recent gubernatorial election shall submit to the Governor a list of 
three names of registered voters who are members of that party for 
the consideration of the Governor. The President of the House of 
Delegates shall also submit to the Governor the names of three regis
tered voters, regardless of party affiliation. The Governor shall ap
point Commission members from the combined list of 12 names. No 
more than two of the five appointees shall be members of the same 
political party. Any independent candidate receiving one of the three 
highest totals in the most recent gubernatorial election shall be 
treated as a state committee for purposes of this Section.
Aà} Additional Duties In addition to establishing legislative districts, 
the Commission shall establish any districts required for the mem
bers of the United States House of Representatives representing this 
State, establish appropriate single-member districts for any other 
elective office, and participate with the United States in joint prepara
tions for the decennial census.
(C) Term The Reapportionment Commission shall continue in office 
until the completion of the reapportionment relevant to all offices as 
a result of the decennial census, including the final adjudication of all 
appeals.

Section 3 Apportionment Standards
Each district shall have a population which varies by no more than 
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three percent from the average population of all districts. Each dis
trict shall respect neighborhood integrity, be contiguous, and be as 
compact as possible. In reapportioning the State, the Commission 
may take into account natural features and open spaces, such as riv
ers and parks, but shall not take into account the addresses of incum
bent elected officials, the political affiliations of registered voters, the 
results of previous elections, or demographic information other than 
the actual number of persons found by the most recent census to re
side in each census tract or other geographical area. No reapportion
ment shall be effected for the purpose of favoring or harming any 
political party, incumbent public official, or other person or group.

ARTICLE XV
INITIATIVE, REFERENDUM, AND RECALL

Section I Right to Initiative, Referendum and Recall
Although the legislative power of the State is vested in the House of 
Delegates, the people reserve to themselves the power to propose, 
adopt, and repeal laws and constitutional provisions. The people also 
reserve to themselves the power to remove from office elected State 
and local government officials.

Section 2 Initiative Procedures
(A) Definition, Presentation, and Limitations Initiative is the power of 
the voters to propose laws and amendments to the Constitution and 
to adopt or reject them.
An initiative may be proposed by presenting to the Lieutenant Gov
ernor the text of the proposed law or constitutional amendment.
The proposed law or amendment to the Constitution shall embrace a 
single subject and related matters.
(B) Obligation and Responsibilities Upon receipt of an initiative, the 
Lieutenant Governor shall submit it immediately to the Attorney 
General.
Within 20 calendar days, the Attorney General shall provide the pro
ponents of the initiative an advisory opinion on its clarity and 
whether or not it meets the requirements of this Article for placement 
on the ballot.
The proponents shall then resubmit the proposal, revised or un
changed, to the Lieutenant Governor.
Within 20 calendar days, the Lieutenant Governor shall prepare an 
accurate title and summary statement for use on the petition form.
(C) Certification and Circulation Upon the receipt of petitions signed 
by qualified voters equal in number to five percent, in the case of a 
law, and ten percent, in the case of a constitutional amendment, of 
the votes cast for all candidates for Governor in the most recent gu
bernatorial election, provided that the respective percentages for each 
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type of initiative must have been met in at least two-thirds of the 
legislative districts of the State, the Lieutenant Governor shall submit 
the measure at the next election held at least 120 days after it 
qualifies.
The circulation period allowed for an initiative petition shall be 180 
days after the proponents receive a title and summary from the Lieu
tenant Governor.
(D) Effective Date An initiative approved by a majority of the voters 
shall take effect 30 days after certification by the Lieutenant 
Governor.
(E) Limitations No proposal shall be the subject of any initiative if it 
relates to the appointment, qualifications, tenure, removal, or com
pensation of Justices or Judges; to the powers, jurisdiction, creation, 
or abolition of courts or any rules thereof; to the appropriation of any 
money other than new revenues created and provided thereby; or to 
the diminishment of the rights and protections of any persons as enu
merated in this Constitution or provided by law.
(F) Conflicts If provisions of two or more initiatives approved at the 
same election conflict, those of the measure receiving the highest af
firmative vote shall prevail.
(G) Amendment and Repeal The House of Delegates may amend or 
repeal an initiative law during a two-year period following its enact
ment only by a three-fourths majority vote of the Delegates present 
and voting. Repeal of an initiative by another law shall become ef
fective only when approved by the voters unless the law adopted by 
initiative permits repeal without their approval.

Section 3 Referendum Procedures
(A) Definition The referendum is the power of the voters to approve 
or reject newly enacted laws or parts of laws.
(B) Requirements A referendum may be proposed by a voter to the 
Lieutenant Governor, within 90 days after the enactment of the law 
which is the subject of the referendum provided, that the petition 
contains the required number of signatures of voters.
A petition must be signed by registered voters in number not less 
than five percent of the statewide votes cast for all candidates for 
Governor at the most recent gubernatorial election, provided that the 
signature percentage requirement shall have been met in at least two- 
thirds of the legislative districts of the State.
The petition shall ask that a law or a part of a law be submitted to the 
voters.
(C) Implementation
(1) Upon verification of the petition signatures, the Lieutenant Gov
ernor shall submit the referendum to the voters for approval or 
disapproval.
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(2) The referendum election shall be held 60 days after verification 
of requirements.
(3) The Governor may call a special statewide election.

(D) Limitations A referendum petition may not be filed with respect to a law 
or part of a law that provides human rights or protections or relates to appoint
ment, qualifications, tenure, removal, or compensation of judges; the powers, 
creation, or abolition of courts; the appropriation of money for the current or 
ordinary expenses of the State or for any of its departments, boards, commis
sions, or institutions. Any capital project may be the subject of a referendum, 
except for capital projects for public education.
(E) Effective Date The result of a referendum election takes effect immediately 
after the official declaration of the vote by the Lieutenant Governor.
(F) Exception Except in the case of an emergency law, the timely filing of a 
referendum petition and verification by the Lieutenant Governor that it com
plies with the requirements of this Article shall suspend the operation of the 
law which is the subject of the referendum unless the Lieutenant Governor 
finds that it does not comply with all the requirements of this Article.
A majority affirmative vote shall put the law into effect; a negative vote shall 
render it null and void. An emergency law remains in effect unless there is a 
majority vote against the law, in which case it shall become null and void.

Section 4 Publicity
The House of Delegates shall provide methods of publicizing all initiative or 
referendum measures referred to the voters with statements for and against the 
measures so referred. The Lieutenant Governor shall undertake distribution 
of the measures to ensure that voters shall have an opportunity to study the 
measures prior to the election.

Section 5 Recall Procedures
(A) Definition Recall is a process by which voters may remove an elected State 
or local government official.
(B) The Petition Process The Lieutenant Governor shall supervise the petition 
process including certification of the required number of signatures. A maxi
mum of 90 days is allotted for the collection of signatures.
(C) The Petition Statement The recall petition shall contain a concise state
ment alleging the reasons for recall. The wording of the statement shall be 
determined by the petitioners in cooperation with the Attorney General.
(D) Petition Signature Requirements A recall petition shall contain at least 25 
percent of the total number of all votes cast in the most recent election for the 
position in question. In the case of a statewide office, this 25 percent require
ment must be met in at least two-thirds of the legislative districts.
(E) Initiation of Recall Recall cannot be initiated within the first six months or 
the last 12 months of the term of an elected official nor upon more than one 
occasion during that term.
(F) Time of Recall Election A recall election shall be held no less than 60 days 
nor more than 120 days after certification of the signed petitions.



1984] D.C. Constitutional Convention 1101

(G) Votes Required for Recall A simple majority vote shall remove the official 
from office.
(H) Reimbursement Within limits set by the House of Delegates, recall ex
penses incurred by the official, if retained, shall be paid by the State.
(I) Filling a Recall Vacancy When an official is recalled, the vacancy shall be 
filled by a special election held no more than 90 days after the recall certifica
tion or at the next regularly scheduled election if it occurs within 150 days.
(J) Local Government Units Any local government unit shall have the power 
to provide in its charter for recall of its elected officials.

Section 6 Enabling Legislation
This Article is self-executing, but enabling legislation may be enacted.

ARTICLE XVI 
INTERGOVERNMENTAL RELATIONS

Section 1 Boundaries of the State
(A) The boundaries of the State shall be subject to the approval of the Con
gress of the United States and the voters of the State. The State shall include, 
however, at least all of the territory of the District of Columbia which is not 
included within the boundaries of the National Capital Service Area as de
fined in this Section.
The outer limits of the boundaries of the National Capital Service area are: 

Beginning at the Northwest point on the present Virginia-District of Colum
bia boundary, running due east to the eastern shore of the Potomac River;

thence generally south along the shore at the mean high water mark to the 
northwest comer of the Kennedy Center;

thence east along the north side of the Kennedy Center to a point where it 
reaches the E Street Expressway;

thence east on the expressway to E Street Northwest and thence east on E 
Street Northwest to Eighteenth Street Northwest;

thence south on Eighteenth Street Northwest to Constitution Avenue 
Northwest;

thence east on Constitution Avenue to Seventeenth Street Northwest;
thence north on Seventeenth Street Northwest to Pennsylvania Avenue 

Northwest;
thence east on Pennsylvania Avenue to Jackson Place Northwest;
thence north on Jackson Place to H Street Northwest;
thence east on H Street Northwest to Madison Place Northwest;
thence south on Madison Place Northwest to Pennsylvania Avenue 

Northwest;
thence east on Pennsylvania Avenue Northwest to Fifteenth Street 

Northwest;
thence south on Fifteenth Street Northwest to Pennsylvania Avenue 

Northwest;
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thence southeast on Pennsylvania Avenue Northwest to John Marshall 
Place Northwest;

thence north on John Marshall Place Northwest to C Street Northwest;
thence east on C Street Northwest to Third Street Northwest;
thence north on Third Street Northwest to D Street Northwest;
thence east on D Street Northwest to Second Street Northwest;
thence south on Second Street Northwest to the intersection of Constitution 

Avenue Northwest and Louisiana Avenue Northwest;
thence northeast on Louisiana Avenue Northwest to North Capitol Street; 
thence north on North Capitol Street to Massachusetts Avenue Northwest; 
thence southeast on Massachusetts Avenue Northeast so as to encompass 

Union Square;
thence following Union Square to F Street Northeast;
thence east on F Street Northeast to Second Street Northeast;
thence south on Second Street Northeast to D Street Northeast;
thence west on D Street Northeast to First Street Northeast;
thence south on First Street Northeast to Maryland Avenue Northeast;
thence generally north and east on Maryland Avenue to Second Street 

Northeast;
thence south on Second Street Northeast to C Street Southeast;
thence west on C Street Southeast to New Jersey Avenue Southeast;
thence south on New Jersey Avenue Southeast to D Street Southeast;
thence west on D Street Southeast to Canal Street Parkway;
thence southeast on Canal Street Parkway to E Street Southeast;
thence west on E Street Southeast to the intersection of Canal Street South

west and South Capitol Street;
thence northwest on Canal Street Southwest to Second Street Southwest; 
thence south on Second Street Southwest to Virginia Avenue Southwest;
thence generally west on Virginia Avenue to Third Street Southwest;
thence north on Third Street Southwest to C Street Southwest;
thence west on C Street Southwest to Sixth Street Southwest;
thence north on Sixth Street Southwest to Independence Avenue;
thence west on Independence Avenue to Twelfth Street Southwest;
thence south on Twelfth Street Southwest to D Street Southwest;
thence west on D Street Southwest to Fourteenth Street Southwest;
thence south on Fourteenth Street Southwest to the middle of the Washing

ton Channel;
thence generally south and east along the midchannel of the Washington 

Channel to a point due west of the northern boundary line of Fort Lesley 
McNair;

thence due east to the side of the Washington Channel;
thence following generally south and east along the side of the Washington 

Channel at the mean high water mark, to the point of confluence with the 
Anacostia River, and along the northern shore at the mean high water mark to 
the northernmost point of the Eleventh Street Bridge;
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thence generally south and east along the northern side of the Eleventh 
Street Bridge to the eastern shore of the Anacostia River;

thence generally south and west along such shore at the mean high water 
mark to the point of confluence of the Anacostia and Potomac Rivers;

thence generally south along the eastern shore at the mean high water mark 
of the Potomac River to the point where it meets the present southeastern 
boundary line of the District of Columbia;

thence south and west along such southeastern boundary line to the point 
where it meets the present Virginia-District of Columbia boundary; and

thence generally north and west up the Potomac River along the Virginia- 
District of Columbia boundary to the point of beginning.
(B) Where the National Capital Service Area is bounded by a street, the street 
and its sidewalks shall be included within that Area.
(C) The District Building shall, however, be part of the State.

Section 2 Cooperation With Other Governments
With the consent of the House of Delegates, the Governor may enter into 
agreements or compacts for any public purpose with other governmental enti
ties including other states and the United States. At the request of the United 
States and with the consent of the House of Delegates, the Governor shall 
negotiate contracts with the United States to provide police, fire, sanitation, 
and other services to foreign embassies and chanceries and to federal buildings 
and other federal property located in the State or in the National Capital Serv
ice Area.

Section J Acceptance of Federal Funds
No taxes shall be imposed by the State upon any property now owned or here
after acquired by the United States, unless the property becomes taxable be
cause the United States disposes of it or consents to taxation. The State may 
accept from the United States grants and other payments, including payments 
in lieu of tax revenues that would be collected were the federal property in the 
State subject to taxation.

ARTICLE XVII
AMENDMENT AND REVISION

Section 1 Introduction
Amendments to this Constitution may be proposed by the House of Delegates, 
an initiative, or a constitutional convention.

Section 2 The House of Delegates
The House of Delegates may propose an amendment by the affirmative votes 
of two-thirds of all members. The Lieutenant Governor shall distribute the 
proposed amendment no less than 90 days before the next appropriate 
election.
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The Lieutenant Governor shall then place the proposed amendment on the 
ballot.
The amendment shall take effect immediately after certification that it received 
a majority vote, unless otherwise provided in the amendment.

Section 3 The Initiative
The voters of the State may propose an amendment by initiative as prescribed 
by this Constitution.

Section 4 The Constitutional Convention
(A) Call The voters of the State may, by the initiative, call for a constitutional 
convention at any time. The convention may propose amendments or revi
sions to the Constitution. The Lieutenant Governor shall distribute the pro
posed amendment or amendments no less than 90 days before the next 
appropriate election. The Lieutenant Governor shall then place the amend
ment or amendments on the ballot. The proposed amendment or amend 
ments shall take effect immediately after certification of a majority vote.
(B) Decennial Review If within ten years following the date this Constitution 
enters into force the people do not file an initiative to call a constitutional 
convention, the Lieutenant Governor shall place on the ballot at the next gen
eral election a referendum consisting of the question: “Shall there be a consti
tutional convention?” Thereafter, the same requirement shall hold for every 
succeeding ten-year period.
(C) Preparatory Commission After an affirmative vote to hold a constitutional 
convention, the Governor shall provide for a preparatory commission to as
semble information on constitutional issues and to organize administrative 
support for the convention.
(D) Delegates Each legislative district shall elect an equal number of delegates 
to the constitutional convention.

Section 5 Conflicting Amendments
If provisions of two or more amendments approved at the same election con
flict, those of the amendment receiving the highest affirmative vote shall 
prevail.

Section 6 Disapproval of Amendments
If an amendment is disapproved neither that amendment nor any substantially 
similar amendment shall be submitted to the voters for a period of two years.

Section 7 Enabling Legislation
This article shall be self-executing, but enabling legislation may be enacted.
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ARTICLE XVIII 
TRANSITION

Section 1 Effective Dates
The provisions of Sections 1 through 3 of this Article, providing for the estab
lishment of the first government of the State, shall enter into force on a date 
specified in the federal legislation admitting the State to the Union. The State 
shall come into being and the remainder of this Constitution shall enter into 
force at 10:00 A.M., Eastern Standard Time, on the second day of the tenth full 
month after that date.

Section 2 Initial Apportionment and Elections
(A) Commission Immediately following the enactment of legislation admitting 
this state to the Union, the Mayor of the District of Columbia shall initiate 
appointment of a Commission and the Council of the District of Columbia 
shall provide election procedures. The Mayor of the District of Columbia 
shall issue a Proclamation and shall promptly appoint, with the advice and 
consent of the members of the Council, nine members of a Commission of 
Initial Apportionment, including at least one member from each of the eight 
wards of the District. The members and staff of the Commission shall be com
pensated as provided by law. The Commission shall, within thirty days after 
its last member is appointed, apportion the State into 40 legislative districts in 
a manner consistent with Section 3 of Article XIV of this Constitution.
(B) First Elections By law, the Council of the District of Columbia shall pro
vide for the election of the House of Delegates, Governor, and Lieutenant 
Governor of the State. Regular or special primary and general elections shall 
be held for these offices within 120 days after the initial apportionment plan 
enters into force, except that these elections shall not take place during July or 
August or before September 15th. The 120-day limitation may be extended, if 
necessary, in order to avoid having to hold these elections during those 
months.

Section 3 Initial Terms of Office of Delegates, the Governor, and Lieutenant 
Governor

(A) Staggered Terms for Delegates At a public drawing within five days after 
the initial apportionment plan has entered into force, the Chair of the Com
mission on Apportionment shall select, at random, half of the legislative dis
tricts to be Group A districts. The initial terms of office of members of the 
House of Delegates elected from Group A districts shall begin 20 days after 
the date of certification of their elections and shall expire on the second Mon
day in January of the second odd-numbered year following their election. The 
initial terms of office of members of the House of Delegates elected from other 
districts shall begin 20 days after the date of certification of their election and 
shall expire on the second Monday in January of the first odd-numbered year 
following their election; except that if this provision would result in a term 
shorter than one year, their terms shall expire on the second Monday in Janu
ary of the third odd-numbered year following their election.
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(B) Governor and Lieutenant Governor The terms of office of the first Governor 
and the first Lieutenant Governor shall begin 20 days after certification of 
their elections and shall expire on the second day of January following the 
date of the next Presidential election. If this provision would result in terms 
shorter than one year, their terms shall expire on the second day of January of 
the year after the second Presidential election year following their election.
(C) Holdover Term for Mayor If the first election for Governor of the State has 
not been held by the date that the State comes into being, or if for any other 
reason a Governor cannot assume office on that date, the Executive power of 
the State shall be exercised temporarily by the person last elected as Mayor of 
the District of Columbia prior to the effective date of this Section of the 
Constitution.
(D) Holdover Term for Council Members If the first election for State Dele
gates has not been held by the date that the State comes into being, or if for 
any other reason the members of the House of Delegates cannot assume office 
on that date, the legislative power of the State shall be exercised temporarily 
by the persons last elected as members of the Council of the District of Colum
bia prior to the effective date of this Section of the Constitution.
(E) No Interim Elections No new election for Mayor or Council shall be held 
after this Section of the Constitution becomes effective. If such an election 
would ordinarily be scheduled between the date when this Article of the Con
stitution becomes effective and the date when the other Articles of the Consti
tution become effective, the Mayor and the Council shall hold over.
(F) Eligibility for Re-election The first term of the Governor and Lieutenant 
Governor shall count as a full term for the purposes of determining eligibility 
for re-election only if it is of fouryear duration or longer.

Section 4 Judiciary and Other Officers
(A) Judges The Chief Judge and Associate Judges of the Court of Appeals of 
the District of Columbia on the date when this section enters into force shall 
become the Chief Justice and Associate Justices of the Supreme Court of the 
State. The Chief Judge and Associate Judges of the Superior Court of the 
District of Columbia on that date shall become the Chief Judge and Associate 
Judges of the Superior Court of the State. At the general election held in the 
final year of their terms, such judges shall be subject to retention or rejection 
by the voters in accordance with the provisions of Article IV. Retired Judges 
of the Court of Appeals of the District of Columbia and of the Superior Court 
of the District of Columbia shall become Retired Justices of the Supreme 
Court of the State and Retired Judges of the Superior Court of the State, re
spectively. They may be assigned by the Chief Justice for temporary service.
(B) Judicial Nomination Commission The terms of seven of the members first 
appointed to the Judicial Nomination Commission shall be shorter than six 
years, as provided by law, so that terms of members will expire on a staggered 
basis. The Governor of the State and the Board of Governors of the Unified 
State Bar shall determine, for their initial appointments, which appointees 
shall serve which terms.
(C) Commission on Judicial Disabilities and Tenure The persons first selected 
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as members of the Commission on Judicial Disabilities and Tenure shall begin 
to serve their terms upon the expiration of the terms of corresponding incum
bent members of the Commission on Judicial Disabilities and Tenure estab
lished by Section 431 of the District of Columbia Self-Government and 
Reorganization Act (Dec. 24, 1973, 87 Stat. 792).
(D) Marshals By agreement between the State and the United States, the 
United States Marshal may provide services to the courts of the State until the 
State has appointed its own officers to provide these services.
(E) Other Officers Except as otherwise provided in this Constitution, all other 
officers filling any office by election or appointment shall continue to exercise 
their duties, according to their respective commissions or appointments, until 
their offices shall have been abolished or their successors have assumed office.

Section 5 Existing Laws, Rights, and Proceedings
(A) Laws and Regulations All laws and regulations of the District of Columbia 
not inconsistent with this Constitution shall continue in force until they expire 
by their own limitation or are amended or repealed.
(B) Congressional Legislation Legislation passed by Congress applicable only 
to the District of Columbia and not inconsistent with this Constitution is 
hereby adopted as state law, subject to amendment or repeal by the House of 
Delegates.
(C) Legal Continuity All existing writs, actions, suits, judicial and administra
tive proceedings, civil or criminal liabilities, prosecutions, judgments, 
sentences, orders, decrees, appeals, causes of action, contracts, claims, de
mands, titles, and rights shall continue unaffected except as modified in ac
cordance with the provisions of this Constitution. The State shall be the legal 
successor to the District of Columbia in all matters.
(D) Residence and Qualifications Residence, citizenship, or other qualifications 
under the District of Columbia may be used toward the fulfillment of corre
sponding qualifications required by this Constitution.
(E) Debts, Assets, and Records The debts and liabilities of the District of Co
lumbia, as of the date that the State comes into being, shall be assumed by the 
State, and debts owed to the District of Columbia shall be collected by the 
State. Assets and records of the District of Columbia shall become the prop
erty of the State.

Section 6 United States Senators and Representatives
(A) Senators-Elect and Representatives-Elect The Senators-elect and Repre- 
sentatives-elect chosen by the people prior to admission of the State to the 
Union shall serve as United States Senators and Representatives in Congress 
until their successors have assumed office.
(B) First Elections New elections for these offices shall be held at the first 
general election which occurs in an even- numbered year after this Constitu
tion becomes effective.
(C) Staggered Terms for Senators At that time, one Senator shall be elected 
for the long term and one Senator for the short term. Each term shall begin on 
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the third day of the following January and shall expire on the third day of 
January in an odd- numbered year to be determined by authority of the 
United States.

Section 7 Agencies With Federally-Appointed Officers
Boards, commissions, or other agencies of the District of Columbia, the duties 
of which are consistent with this Constitution and the membership of which 
includes persons who hold office because they also hold or were appointed by 
persons who hold federal office, shall continue to function without those Fed- 
erally-appointed officers. No vacancies shall be deemed to be created by the 
abolition of the Federal positions.

Section 8 Transfer of Matters to the Attorney General
Upon assuming office, the Attorney General of the State shall assume control 
of all matters formerly handled by the Corporation Counsel of the District of 
Columbia.
When the Attorney General is prepared to handle legal matters of the type 
previously handled by the United States Attorney for the District of Columbia, 
the Attorney General shall arrange with the United States Attorney for the 
orderly transfer of such matters to the Office of the Attorney General. The 
House of Delegates may limit the time within which matters shall be 
transferred.
The Attorney General may agree with the United States Attorney to enable 
the United States Attorney to continue to handle any case or category of cases, 
including any case arising after this Constitution becomes effective, so that 
responsibility over these matters is transferred in an orderly manner. To facili
tate continuity, the Attorney General may also agree to permit the United 
States Attorney to complete any case.
Until a matter is transferred at the request of the Attorney General, it may be 
handled by the United States Attorney as if it had been transferred to the 
Attorney General.

Section 9 Amendments Before the Constitution Enters into Force
After the voters have approved it and before Article XVII enters into force, 
amendments to this Constitution may be adopted by the voters of the District 
of Columbia after affirmative recommendation by a District of Columbia 
Statehood Constitutional Convention or by a two-thirds vote of the Council of 
the District of Columbia. This Section shall take effect when the Constitution 
is approved by the voters.
The Delegates to the District of Columbia Statehood Constitutional Conven
tion assembled, at the University of the District of Columbia, in Washington, 
D.C., do hereby certify that this Constitution was adopted by the Convention 
this 29th Day of May 1982.



ERRATA

In Freeman, The Misguided Search for the Constitutional Definition of “Reli
gion,” 71 Geo. L.J. 1519 (1983), line 11 on page 1565 should read: “protection 
only by having as much in common with the religious paradigm as.”





NOTES

The White Slave Traffic Act: The Historical 
Impact of a Criminal Law Policy on Women

On June 25, 1910, Congress passed the White Slave Traffic Act.1 The Pro
gressive Era reformers who supported the Act had used the words “white slav
ery” to promote the vision of women held in bondage against their will, of 
mysterious druggings and abductions of helpless young girls, and of unex
plained disappearances of innocent and naive immigrants forced into lives of 
prostitution and vice. Yet, just several years later, law enforcement officials 
might rely on the Act to send to prison a man and a woman, acquaintances for 
years, who crossed from Jersey City to spend the weekend in New York. State 
lines had become dangerous barriers to unmarried couples, who feared to cross 
them however innocent their actions might be.

1. White Slave Traffic Act, ch. 395, 36 Stat. 825 (1910) (codified as amended at 18 U.S.C. §§ 2421- 
2424 (1982) [hereinafter cited as the Mann Act or the Act].

2. According to V. Bullough, Prostitution: An Illustrated History 245 (1978),
Clifford G. Roe, an assistant state’s attorney in Illinois and a leader in the fight against invol
untary prostitution, was sometimes credited with first using the term [white slavery] in the 
early 1900’s. Roe became involved in a case in which a girl had thrown a note from a house of 
prostitution reading: “Help me—I am held captive as a white slave.” The incident is possibly 
true but ... the term predated Roe’s use. The term was used also at an international confer
ence of 15 European nations that was held in 1905 to discuss the problem of international 
trade in women and children. Since at an earlier international conference on the Negro slave 
trade . . . the French had used the phrase Traite des Noires, trade in blacks, the term Traite 
des Blanches, trade in whites, was used at this conference. The British Government translated 
the French term as “White Slave Traffic or Trade,” and this was often abbreviated as white 
slavery.

This note traces the transformation of the Mann Act from its original formu
lation as a weapon against commercial vice to its eventual use as a federal 
morals law. In particular the note focuses on an ironic twist in the enforce
ment of the Mann Act—the prosecution of the women victims whom the Act 
was designed to protect. The note first reviews the historical background of 
the Act: the statutory precedents, the Progressive Era reform movement that 
sought the law, and the history of the bill’s passage through Congress. Next, 
the note examines the Supreme Court’s expansion of the meaning of immoral
ity under the Mann Act and the Court’s affirmation of the conspiracy convic
tions of women under the Act. The note then discusses the changing priorities 
for prosecution established by the Attorney General and the actions of federal 
prosecutors in response to those policies. Finally, the note looks at the women 
who were actually sent to federal prison for violations of the law—the victims 
of the Mann Act.

1. Development and Passage of the White Slave Traffic Act

In more than one sense, the label “White Slave Traffic Act” is a misnomer.2 
First, the Act makes no distinction as to the race or the color of the female

1111
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whose transportation is a violation of the law. Second, in many instances the 
“victim” willingly consented to the practices in which she was engaged. None
theless, the Act was so named because its central purpose was to halt what 
many believed was a serious and widespread practice: Commercial procurers 
taking innocent young girls and women by force and holding them captive 
with threats to their lives, a practice that resembled black servitude in its ex
ploitative and barbarous nature.

The White Slave Traffic Act was one of the earliest congressional acts to 
penalize interstate crime. The Act made it a federal crime to transport or 
cause to be transported in interstate or foreign commerce “any woman or girl 
for the purpose of prostitution or debauchery, or for any other immoral pur
pose.”3 The Act, based upon the power of Congress to regulate foreign and 
interstate commerce,4 was not intended to bring about the suppression of pros
titution or vice on a local level.5 Rather, as is apparent from the legislative 
history, it was designed to prevent panderers and procurers from carrying on 
interstate traffic in women for immoral purposes and, by so doing, to prevent 
the nationwide operation of organized vice rings. The need for such an act is 
described in the report of the House Committee on Interstate and Foreign 
Commerce: “As the traffic involves mainly the transportation of women and 
girls from country districts to the centers of population ... the evil is one 
which cannot be met comprehensively and effectively otherwise than by the 
enactment of Federal laws.”6

3. The Act provides
[tjhat any person who shall knowingly transport or cause to be transported, or aid or assist in 
obtaining transportation for, or in transporting, in interstate or foreign commerce . . . any 
woman or girlfor the purpose ofprostitution or debauchery, orfor any other immoral purpose, or 
with the intent and purpose to induce, entice, or compel such woman or girl to become a 
prostitute or to give herself up to debauchery, or to engage in any other immoral practice; . . . 
shall be deemed guilty of a felony, and upon conviction thereof shall be punished by a fine not 
exceeding five thousand dollars, or by imprisonment of not more than five years; or by both 
such fine and imprisonment, in the discretion of the court.

Mann Act, § 2, 36 Stat. 825, 825 (1910) (emphasis added).
4. H.R. Rep. No. 47, 61st Cong., 2d Sess. 2 (1909). Proponents also stated that the Act was based on 

congressional power to legislate in furtherance of a valid treaty. Id. .see infra note 9 and accompanying 
text (discussing United States adherence to the International Agreement for the Repression of the 
Trade in White Women).

5. H.R. Rep. No. 47, 61st Cong., 2d Sess. 1-2 (1909).
6. Id.
7. In the Alien Prostitution Importation Act, ch. 141. 18 Stat. 477 (1875) (codified as amended at 18 

U.S.C. § 1328 (1982)), Congress provided
[t]hat the importation into the United States of women for the purposes of prostitution is 
hereby forbidden; and all contracts and agreements in relation thereto, made in advance or in 
pursuance of such illegal importation and purposes, are hereby declared void; and whoever 
shall knowingly and willfully import, or cause any importation of. women into the United 
States for the purposes of prostitution, or shall knowingly or willfully hold, or attempt to hold, 
any woman to such purposes, in pursuance of such illegal importation and contract or agree
ment, shall be deemed guilty of a felony, and, on conviction thereof, shall be imprisoned not 

A. HISTORICAL BACKGROUND TO THE PASSAGE OF THE MANN ACT: THE 
EARLY LAW

The Alien Prostitution Importation Act of 1875 was the first manifestation 
of congressional apprehension concerning international prostitution traffic.7 
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The Act forbade the importation of alien women for the purposes of prostitu
tion and carried a maximum penalty of five years imprisonment and a fine of 
up to five thousand dollars.8

exceeding five years and pay a fine not exceeding five thousand dollars. . . . That it shall be 
unlawful for aliens of the following classes to immigrate into the United States, namely, . . . 
women "imported for the purposes of prostitution.’’

Id.
8. Id.
9. International Agreement for the Repression of the Trade in White Women. June 15, 1908. 35 Stat. 

1979. T.S. No. 496.
10. The Alien Prostitution Importation Act, ch. 1012, 32 Stat. 1213 (1903), amended the original 

1875 Act to read as follows:
That the importation into the United States of any woman or girl for the purposes of prostitu
tion is hereby forbidden; and whoever shall import or attempt to import any woman or girl 
into the United States for the purposes of prostitution, or shall hold or attempt to hold any 
woman or girl for such purposes in pursuance of such illegal importation shall be deemed 
guilty of a felony, and, on conviction thereof, shall be imprisoned not less than one nor more 
than five years and pay a fine not exceeding five thousand dollars.

Id.
The 1903 amendments made several important changes in the 1875 act. First, the 1875 Act only 

covered the importation of “any woman.” The 1903 Act was extended to cover “any woman or girl." 
Second, the clause in the 1875 Act that declared void “contracts and agreements” importing women for 
the purposes of prostitution was omitted in the 1903 Act. Third, the 1875 Act used the language 
"knowingly and willfully" import and "knowingly and willfully" hold, or attempt to hold, any person, 
in pursuance of such illegal importation. The new Act eliminated the “knowingly and willfully” lan
guage and made it an offense to import or to hold or attempt to hold any person in pursuance of such 
illegal importation. See H.R. Rep. No. 47, 61st Cong., 2d Sess. 5-6 (1909).

In 1907 the Alien Prostitution Importation Act was further amended to read as follows:
That the importation into the United States of any alien woman or girl for the purpose of 
prostitution, or for any other immoral purpose, is hereby forbidden; and whoever shall, di
rectly or indirectly, import, or attempt to import, into the United States, any alien woman or 
girl for the purpose of prostitution, or for any other immoral purpose, or whoever shall hold 
or attempt to hold any alien woman or girl for any such purpose in pursuance of such illegal 
importation, or whoever shall keep, maintain, control, support, or harbor in any house or 
other place, for the purpose of prostitution, or for any other immoral purpose, any alien wo
man or girl within three years after she shall have entered the United States, shall, in every 
such case, be deemed guilty of a felony, and on conviction thereof be imprisoned not more 
than five years and pay a fine of not more than five thousand dollars; and any alien woman or 
girl who shall be found an inmate of a house of prostitution or practicing prostitution, at any 
time within three years after she shall have entered the United States, shall be deemed to be 
unlawfully within the United States and shall be deported as provided by sections twenty and 
twenty-one of this act.

Alien Immigration Amendments, ch. 1134, § 3, 34 Stat. 898, 899-900 (1907).
The 1907 amendments introduced several changes. First, the new law forbade the importation of any 

alien woman or girl for the purpose of prostitution, and added the clause “or for any other immoral 
purpose.” Second, the new law added the words “directly and indirectly” in the clause "and whoever 
shall, directly or indirectly, import, or attempt to import. . ." Third, the new law added an important 

The United States was not the only country that expressed concern with the 
problem of commercialized vice. Conditions were considered to be so bad in 
some European cities, and the sale of women into prostitution so prevalent, 
that thirteen countries signed an agreement to take action to stop the interna
tional traffic in prostitutes. When President Theodore Roosevelt signed the 
agreement on June 16, 1908, national attention was once again focused on the 
problem in the United States.9

In 1907 Congress amended the Alien Prostitution Importation Act for the 
second time.10 In addition to forbidding the importation of any alien woman 
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or girl for the purpose of prostitution, the new law added the language “or for 
any other immoral purpose.” During the debates on this amendment, the only 
mention of the “any other immoral purpose” language was by Senator Dilling
ham, who explained why these words were added: “Again the law provides 
for the exclusion of prostitutes, and at the suggestion of administration officers, 
we have added: ‘or women or girls coming into the United States for any other 
immoral purpose.’ That was suggested by Commissioner Watchorn.”11

and absolutely new provision that made it a felony for anyone to "keep, maintain, control, support, or 
harbor... for the purpose of prostitution, or for any other immoral purpose, any alien woman or girl" 
within three years of her immigration to the United States. Fourth, the new law added to the section 
express authorization for the deportation of any alien woman or girl practicing prostitution or residing 
in a house of prostitution within three years after entering the United States. See generally H R. Rep. 
No. 47, 61st Cong., 2d Sess. 6 (1909).

11. 40 Cong. Rec. 7218 (1906) (emphasis added).
12. S. Doc. No. 62, 57th Cong., 2d Sess. 216, 221-23 (1902), reprinted in C Barnes, The White 

Slave Act 12-17 (1946).
13. Id.
14. Id.
15. C. Barnes, supra note 12, at 12.
16. Id. at 17.
17. 208 U.S. 393 (1908).
18. See id. at 403 (Congress intended the words “any other immoral purpose” to include alien wo

men imported as concubines).
19. See C. Barnes, supra note 12, at 18; infra notes 51-54 and accompanying text.

Commissioner Watchorn, a Special Immigration Inspector, had testified 
before the Senate that procurers brought large numbers of intimidated, help
less girls to this country and, after using them as mistresses, would sell them 
into prostitution.12 Watchorn told the Senate that he had proof that thousands 
of young women were being induced by professional procurers to come to 
America, where vicious men would rob them and put them over the border in 
a destitute condition.13 The Commissioner reported incidents in which the pro
curer would attack a young girl and hold her captive in a hotel room with 
threats to her life if she dared to attempt escape.14 Adding the words “any 
other immoral purpose” would cover these complicated practices of the white 
slave trade.15 As a result of the Commissioner’s testimony, Congress added the 
language to provide a means to prosecute procurers employing such 
techniques.16

In United States v. Bitty ,17 decided in 1908, the Supreme Court held that a 
man who brought a foreign woman to the United States as his private mistress 
violated the Mann Act, and that the importer was subject to the penalty of the 
statute and the woman to deportation.18 The Bitty Court went no farther than 
holding that “any other immoral purpose” applied to the importation of a wo
man to be a mistress or concubine. In retrospect, this narrow holding should 
not have led to the interpretation of the language “any other immoral pur
pose” in the Mann Act to apply to acts of immorality unrelated to importation 
or commercial procurement.19 Before examining the judicial expansion of the 
Mann Act, however, a brief examination of the social context underlying the 
passage of the Act is warranted.
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B. PASSAGE OF THE WHITE SLAVE TRAFFIC ACT: PROSTITUTION AND THE 
PROGRESSIVE MOVEMENT

In no period of our history did the custodians of American morality direct 
more serious attention to the eradication of prostitution than they did during 
the Progressive Era.20 Ministers, social workers, and men and women of 
medicine, science, and letters all joined in a massive assault on this perceived 
evil.21 The energetic outburst against white slave traffic grew out of the Pro
gressive Era view that women were naturally chaste and virtuous, and that no 
woman became a whore unless she had first been raped, seduced, drugged, or 
deserted.22 The image of the prostitute developed by Progressive Era reformers 
was of a lonely and confused female. In searching for explanations of what 
could have led women to so degrade and ultimately destroy themselves, the 
Progressives maintained that prostitutes were the passive victims of social dise
quilibrium and the brutality of men.23 This Progressive Era conception of fe
male weakness and male domination left no room for the possibility that 
prostitutes might consciously choose their activities.

20. Between 1890 and 1900 the Reader’s Guide to Periodical Literature lists 36 entries under the 
separate subject of “Prostitution.” Between the years 1910 and 1914 entries climbed sharply to 156 and 
then dropped to 41 from 1915 to 1924. Feldman, Prostitution, the Alien Woman and the Progressive 
Imagination, 19 Am. Q. 200, 200 n. 1 (1967).

21. Id. at 200 (citing J. Adams, A New Conscience and an Ancient Evil 4-5 (1912)).
22. Block, Aw! Your Mother's in the Mafia: Women Criminals in Progressive New York, in The 

Criminology of Deviant Women 180, 180-83 (F. Adler & R. Simon eds. 1979).
23. Id.
24. Feldman, supra note 20, at 200.
25. Id.
26. E. Wilson, Fifty Years of Association Work Among Young Women, 1866-1916, at 301 

(1916).
27. See generally Welt, The National Council of Jewish Women, 46 Am. Jewish Y.B. 65 (1944-45).
28. Feldman, supra note 20, al 202 (quoting speech made by Lillian Wald on December 4, 1910).

As had been in the crusade against black slavery, the Progressive reformers 
first pressed for international and interstate suppression of the white slave traf
fic.24 Similarly, the rescue homes established in bleak urban areas were remi
niscent of the underground railway, and the abundant literature decrying the 
sinister workings of the procurers echoed the fervor and moral outrage of the 
writings of abolitionists.25 Women themselves led the assault on commercial
ized vice through their organizations and as individuals. The National Young 
Women’s Christian Association launched the International Institute for Young 
Women to rescue newcomers to the country from the jaws of commercialized 
vice.26 The National Council of Jewish Women (NCJW) ran an anti-vice pro
gram so effective that the federal government requested the NCJW to become 
active in the prevention of the exploitation of alien women.27 In 1910 New 
York City’s Lillian Wald made a respectable audience squirm in their pews by 
informing them that numerous metropolitan employment agencies “were used 
as markets for selling girls for prices varying from $3.00 to $50.00 or as procur
ing places where immoral women and men came and selected their victims.”28 
New Jersey’s Commission on Immigration reported that sixty-five percent of 
the employment agencies investigated “were willing to procure girls to work as 
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servants in alleged disorderly houses and for immoral purposes.”29 Mrs. Kate 
W. Barrett, president of the Florence Crittenden Mission, reported that the 
white slave traffic had reached appalling dimensions. She estimated that more 
than 350,000 women in the United States had been seduced for immoral pur
poses and that more than 20,000 fresh victims were being corrupted every year. 
More than 5,000 men, she claimed, lived on the proceeds of this vice.30

29. Id. at 203 (citing Report and Recommendations of the New Jersey Immigration Com
mission Survey 738 (1914)).

30. Is White Slavery Nothing More Than a Myth?, 55 Current Opinion 348 (1913) (quoting K.W. 
Barrett).

31. Is White Slavery Nothing More Than a Myth?, 55 Current Opinion 348 (1913).
32. Popular Gullibility as Exhibited in the New White Slavery Hysteria, 56 Current Opinion 129 

(1914).
33. Is White Slavery Nothing More Than a Myth?, 55 Current Opinion 348 (1913) (quoting A.W. 

Elliot).
34. Preston, The White Slave Traffic Act, 7 Lawyer & Banker 205. 206 (1914).
35. Suppression of the White Slave Traffic, S. Doc. No. 214 [pt. 2], 61st Cong.. 2d Sess. (1910).
36. Id. at 3.
37. See id.

Others questioned the accuracy of the Progressive Era image of prostitutes 
as innocent, unsuspecting, friendless young immigrant women who were lured, 
snared, and trapped by white slavers, and characterized the traffic in white 
slaves as unsubstantiated “hysteria” and “a joke of huge proportions perpe
trated on the American public.”31 The New York World characterized white 
slavery as a “new witchcraft mania”32 and in 1913 A.W. Elliot, president of the 
Southern Rescue Mission and editor of the Young Woman’s Magazine, stated 
his failure, after six years of work among prostitutes, to discover the over
advertised “white slave.”33 One contemporary article questioned: "Who ever 
saw a white slave? Where is a real, live white slave? How could it be possible 
to transport a slave across a state line, when a single motion of her hand, a 
single word, would bring the whole power of the community to her rescue.”34 
These critics saw women as autonomous individuals, rationally and con
sciously choosing prostitution as a means of economic support. This view, 
however, was clearly inconsistent with the beliefs that produced the Mann Act, 
if not with its later interpretation.

C. CONGRESSIONAL ACTION

Throughout the Progressive Era, white slave traffic continued to be a live 
topic in Congress. In response to a Senate Resolution of December 7, 1909, 
President Taft transmitted to Congress a report by the Commissioner General 
of Immigration concerning the suppression of the “White Slave Traffic.”35 The 
report proclaimed the need for federal action to control the growing problem 
of commercial prostitution. According to the report, state and local officials 
were unable to prevent the interstate transportation of women in a flourishing 
prostitution market where professional procurers were welcoming large num
bers of immigrant girls at Ellis Island and luring them off to brothels.36 Al
though the report expressed compassion and concern for the rootless and 
uneducated immigrant prostitutes, it conveyed only hatred and contempt for 
the white slavers.37
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The report estimated that there were in this country over 100,000 prostitutes 
of alien origin and several thousand “pimps” of foreign extraction; however, it 
concluded that there was no international organization whose objective was 
the exploitation of women in various countries by means of prostitution.38 
Rather, the great bulk of innocent women and girls were brought into the 
country as mistresses; these women later adopted or were forced into a “life of 
shame.”39 Thus, the crime for which the defendant in Bitty was prosecuted 
under the Alien Prostitution Importation Act was identified as the prototype of 
the “white slave” problem.

38. Id. at 5.
39. Id. at 4.
40. Report Before Congress by the U.S. Commissioner General of Immigration on the 

Repression of the Trade in White Women. S. Doc. No. 196, 61st Cong.. 2d Sess. (1909).
41. Id. at 3.
42. Id. The congressional testimony emphasized the coercive nature of the victim’s “imprisonment” 

and the techniques used to force innocent women into lives of prostitution. It was explained that these 
women were controlled by being “(fjorced to acquire liquor or drug habits;” they were intimidated by 
“(tjhreats or acts of arrest under real or cunningly devised misdemeanors,” through “(mjarriage or 
‘coupling up’ with an exploiter, the latter having his advantage which she cannot combat;" by 
“[¡Intentional venereal infection; inscription by police to sever her from society.” The practice of 
“(¡interchange of girls between cities or countries speaking an unknown tongue” was often used. It 
suggested that victims were coerced by “(¡Incurred debts” and by breaking their spirit by humiliations 
and through “(l)ures [and] promises.” Testimony on the practices of the “white slave” procurers was 
based on an “outline” of the methods of operation allegedly discovered by the FBI at the time one such 
procurer was taken into custody. See FBI Policy Memorandum No. 66-6200-31, Policy and Procedure: 
White Slave Traffic Act (Sept. 15, 1949), at 2 (discussing practices of procurers and discovery by FBI 
agents of outline of white slavery practices) (copy on file at Georgetown Law Journal).

43. HR Rep. No. 47, 61st Cong., 2d Sess. (1909).
44. Id. at 9-10.
45. Id. at 10-11.

On December 10, 1909, the Immigration Commissioner made a personal 
appearance before Congress to testify about the prosecutions initiated by im
migration agents against pimps and procurers.40 In his introduction the Com
missioner referred to the importing and harboring of alien women and girls for 
immoral purposes and the practice of prostitution or the so-called “white slave 
traffic” as the most pitiful and revolting phase of the immigration problem.41 
The Commissioner painted a lurid picture of the capture of young girls who 
were subsequently forced into lives of squalor and prostitution.42

Eleven days after the Commissioner’s testimony, Representative Mann re
ported from committee the bill that Congress subsequently enacted as the 
White Slave Traffic Act.43 He did so, according to the House report,

to put a stop to villainous interstate and international traffic in wo
men and girls. . . . [The Act] does not attempt to regulate the prac
tice of voluntary prostitution, but aims solely to prevent panderers 
and procurers from compelling thousands of women and girls against 
their will and desire to enter and continue in a life of prostitution.44

Representative Mann defined the term “white slave” to include “only those 
women and girls who are literally slaves—those women who are owned and 
held as property and chattels . . . those women and girls who, if given a fair 
chance, would, in all human probability, have been good wives and mothers 
and useful citizens.”45
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Representative Mann emphasized that the intent of Congress was “not to 
interfere with or usurp in any way the police powers of the States.”46 He stated 
that “the punishment of the practice of prostitution or the keeping of houses of 
ill-fame, or other immoral places, in the several States, are matters wholly 
within the powers of the States. . . ,”47 This distinction made by Representa
tive Mann between the aims of the Act and “ordinary prostitution” was an 
important one. Power to enact this legislation was derived from the commerce 
clause and extended only to interstate criminal activity. Mann and others jus
tified this early interstate crime by analogizing the transportation of women 
(who, if their rhetoric is to be taken at face value, were viewed by them as 
passive, nonvolitional victims) to the interstate transportation of goods for 
commercial purposes.48

46. Id. at 1.
47. Id. at 1-2.
48. Id. at 3-4.
49. See supra note 10.
50. H R. Rep. No. 47, 61st Cong., 2d Sess. 5-6 (1909).
51. 242 U.S. 470 (1917).
52. Id. at 483.

In all the debates in Congress, there was no explanation for the inclusion of 
this language “any other immoral purpose.” The words were simply lifted 
from the Alien Prostitution Importation Act Amendments.49 The earlier re
ports of the Commissioner General of Immigration make it apparent that the 
words were intended to refer to those cases in which a woman was imported as 
a “mistress,” “wife,” or “concubine” on the part of her procurer, and then sold 
into prostitution.50

In sum, the historical development of the Mann Act reveals two themes. 
First, Congress intended the Act to apply only to commercial vice and those 
cases where there was evidence of coercion. Second, the Act was not intended 
to apply to ordinary prostitution, control of which remained within the police 
powers of the states. Instead. Congress intended to supplement local authority 
by reaching interstate transportation for commercial purposes. As the next 
section demonstrates, however, the inclusion of the words “any other immoral 
purpose” had an unforeseen effect—the prosecution of noncommercial sex as a 
federal crime.

II. Judicial Interpretation

a. expansion to include interstate immorality other than 
PROSTITUTION

Despite the clear congressional intent that the White Slave Traffic Act would 
apply only to those situations involving commercial vice, the Supreme Court 
in Caminetti v. United States5' upheld convictions under the Act where there 
was no evidence (1) that the women were prostitutes, (2) that their actions were 
involuntary, or (3) that the defendants derived any profit. In Caminetti two 
men voluntarily accompanied by two women traveled from California to 
Reno, Nevada for the weekend.52 The five-Justice majority, relying on the 
plain meaning of the words “any other immoral purpose,” held that the Mann 
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Act applied to voluntary immoral acts even when no commercial intention or 
business profit was shown.53 Ignoring the legislative history entirely, the ma
jority analogized the provision to the language of the 1907 immigration statute 
considered by the Court in Bitty, in which the Court held that the prohibition 
of the importation of alien women for prostitution or any other immoral pur
pose forbade the importation of a private mistress.54

53. Id. at 485-86.
54. Id.; supra notes 17-19 and accompanying text (discussing Bitty). Factors unique to the circum

stances of Caminetti may have led to the prosecution and conviction of the defendants. First, the inter
state weekend was not a casual affair, but rather the culmination of the seduction of two young women, 
aged 19 and 20, by married men in a situation not entirely free from coercion. The men had apparently 
concealed their marital and parental status from the women. When the girls discovered the truth, the 
men allegedly induced the women to take the trip to Reno by telling them that their wives would 
prosecute them in the juvenile court if they found them. Second, the case had political overtones. 
Representative Mann and his Republican colleagues were eager to direct national attention to the fact 
that one of the seducers was Drew Caminetti, the son of the Democratic Commissioner of Immigration. 
See Seagle, The Twilight of the Mann Act, 55 A.B.A. J. 641, 642 (1969).

55. 329 U.S. 14 (1946).
56. Id. at 20.
57. See id. at 19; Caminetti, 141 U.S. at 487.
58. See Seagle, supra note 54, at 644.
59. See Athanasaw v. United States, 227 U.S. 326 (1913).
60. See Carey v. United States, 265 F. 515 (8th Cir. 1920).
61. See Jarabo v. United States, 158 F.2d 509 (1st Cir. 1946).
62. See MacKreth v. United States, 103 F.2d 495 (5th Cir. 1939) (reversing lower court conviction of 

woman for conspiracy to violate Mann Act).

Although opportunities to overrule Caminetti subsequently presented them
selves, the Court declined to do so and continued to rely on this landmark 
case. In 1946 the Court reaffirmed Caminetti in Cleveland v. United States^5 by 
holding that “any other immoral purpose” applied to a Mormon who, in prac
ticing polygamy, had frequently transported his plural wives across state 
lines.56 Cases like Cleveland demonstrated that the clause “any other immoral 
purpose” was so broad that it could be used to reach any conduct that fell 
within the popular understanding of immorality.57 The federal courts relied on 
this controversial immoral status concept to become, for a time, a censor of the 
nation’s sexual morals. The term “other immoral acts” was held to apply to a 
variety of activities:58 the interstate transportation of a woman to work as a 
chorus girl in a theatre where the woman was exposed to smoking, drinking, 
and cursing;59 a dentist who met his young lover in a neighboring state and 
shared a hotel room to discuss her pregnancy;60 two students at the University 
of Puerto Rico who had sexual intercourse on the way home from a date;61 and 
a man and a woman who lived together for four years and traveled around the 
country as man and wife while the man sold securities.62

B. EXPANSION TO INCLUDE WOMEN AS VIOLATORS

The activity prohibited by the Mann Act was transportation of “any woman 
or girl” in interstate commerce. On a plain reading of the Act, it would seem 
that Congress intended the woman who was to engage in sexual conduct to be 
treated as the person “transported” and the persons who accompanied her or 
assisted in her transportation were to be prosecuted as “transporters.” Only 
the latter were the obvious targets of the criminal sanctions of the Act. Two 
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early cases supported the proposition that the transported woman could not be 
an accomplice to a Mann Act violation. In Diggs v. United States^ the court 
analogized the position of a transported woman in a Mann Act violation to a 
woman who obtains a criminal abortion, stating that “it is universally held that 
a woman on whom an abortion is committed is not an accomplice although 
she consents to the act.”63 64 This policy of declining to establish accomplice lia
bility for “victims” of criminal acts was held to apply to the Mann Act.65 66

63. 220 F. 545 (9th Cir. 1915), afgdsub mm. Caminetti v. United States, 242 U.S. 470 (1917).
64. Id. at 553.
65. Id.
66. 236 U.S. 140 (1915).
67. Id. at 145. Indeed, the Ninth Circuit in Diggs noted that the Holte Court had alluded to the 

abortion example when contrasting accomplice and conspiratorial liability for the woman in a Mann 
Act violation. 220 F. at 553.

68. 236 U.S. at 145.
69. Id.
70. Id.
71. Id. (emphasis added).
72. See supra notes 35-39 and accompanying text.
73. 236 U.S. at 150-51 (Lamar, J., with Day, J., dissenting).

The Supreme Court in United States v. Holtebb had also held that a woman 
could not be liable as an accomplice to a Mann Act violation.67 The Holte 
Court went further, however, and held that the woman could be indicted for 
conspiracy.68 The majority reasoned that although the substantive offense 
might be committed without the woman’s conspiratorial consent (she might, 
for example, be drugged or taken by force), a conspiracy charge would be ap
propriate for a woman who was a willing participant.69 Thus, the Court held, a 
woman may actively conspire to “commit an offense against the United States” 
within the meaning of the Act, even though the objective of the conspiracy is 
her own transportation m interstate commerce for the purpose of prostitu
tion.70 In so holding, the Court took issue with the Progressive Era view of the 
prostitute solely as the innocent victim. Justice Holmes, writing for the major
ity, made clear the Court’s position:

[W]e think that it would be going too far to say that the defendant 
could not be guilty in this case. Suppose, for instance, that a profes
sional prostitute, as well able to look out for herself as was the man, 
should suggest and carry out a journey within the act of 1910 in the 
hope of blackmailing the man, and should buy the railroad tickets, or 
should pay the fare from Jersey City to New York, she would be 
within the letter of the act of 1910 and we see no reason why the act 
should not be held to apply. We see equally Little reason for not 
treating the preliminary agreement as a conspiracy that the law can 
reach, if we abandon the illusion that the woman always is the victim .71

By making a willing “victim” indictable for conspiracy, the Court’s decision 
in Holte is inconsistent with the congressional intent to protect women trans
ported for use in the business of prostitution.72 Furthermore, Justice Lamar in 
dissent argued that if the woman could be punished for conspiracy with her 
transporter, the distinction that rendered the law constitutional under the com
merce clause would be obliterated.73 Unless the woman was the passive object 
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of illegal interstate transportation, the federal government’s power under the 
commerce clause to regulate interstate commerce would be exceeded. A wo
man voluntarily traveling across state lines would be punishable under state 
law for acts of prostitution in the state of her destination, not under federal 
law.74

74. Id. at 151.
75. Block, supra note 22, at 182.
76. The danger of blackmail was urged in congressional opposition to passage of the Mann Act. 45 

Cong. Rec. 1033 (1910), and was noted by the Court in its construction of section 2 of the Act to 
include the transportation of an acquiescent woman. Holte. 236 U.S. at 145, 148. Justice McKenna’s 
Caminetti dissent suggested that the Court’s holding would extend the already established pattern of 
Mann Act blackmail. Caminetti, 242 U.S. at 502 (McKenna, J., with White, C.J., & Clarke. J., 
dissenting).

77. 236 U.S. at 145.
78. 287 U.S. 112 (1932).
79. Id. at 123.
80. Id. at 117.
81 Id. at 123.

The decision to hold the woman herself responsible for her role in the inter
state transportation may be explained by the Court’s recognition that women 
were capable of choosing to be criminals, and by the facts of Holte itself where 
the woman was a prostitute. Not only were women voluntarily choosing to 
work as prostitutes and madams, but they were increasingly involved in organ
ized crime and connected with bands, rings, syndicates, and combinations 
formed to conduct illegal enterprises.75 Furthermore, the majority’s extension 
of the law of conspiracy to include the woman would, it reasoned, prevent the 
continuing growth of a serious problem: the victimization of men. The spec
tre of blackmail, whereby a woman would lure a man to cross a state line with 
her and then, by threatening to notify the authorities, extort money from him, 
moved the Court to find a way to prosecute the woman, notwithstanding the 
language of the Act.76

Holte stood for the limited proposition that a woman could under some cir
cumstances, not yet precisely defined, be guilty of a conspiracy to violate the 
Mann Act.77 78 In Gebardi v. United States™ the Court again looked at this issue 
and held that in order for the woman to fall within the ban of the Mann Act 
she must at least aid or assist someone else in transporting or procuring trans
portation for her, and such aid and assistance must be of a more active nature 
than mere acquiescence.79 In Gebardi the Court was faced with a situation in 
which there was no evidence that the woman purchased the railroad tickets 
used in the interstate travel or that she was the motivating spirit in conceiving 
or carrying out the transportation.80 Further, the Gebardi Court found that the 
Act’s failure to condemn the woman’s participation in those transportations 
effected with her mere consent demonstrated an affirmative legislative policy 
to leave her acquiescence unpunished.81

Gebardi indicated the Court’s reluctance to find a conspiracy when the wo
man was an otherwise innocent person—that is, when she was not a prostitute 
or engaged in other illegal activities. This retreat from the broader implica
tions of the earlier Holte decision may be explained on the ground that the 
Gebardi Court was confronted with a woman whose only “immoral” action 
was acquiescence to interstate transportation, as opposed to the situation in 
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Holte in which the woman was actually a prostitute.82 The facts of Gebardi 
made the need for establishing limits to the Holte principle apparent. In fact, 
the Gebardi Court’s conclusion was consistent with the contemporary view that 
women’s criminality was primarily due to their economic and psychological 
dependence on men.83 It was also more attuned to the Act’s original philoso
phy than was the Holte decision.

III. Enforcement of the Mann Act

A. LAW ENFORCEMENT PRIORITIES

In 1969 William Seagle, a commentator on the Mann Act, asserted that the 
critics of the Mann Act who had made a “bogey law’’ out of its sweeping po
tentialities had failed to consider the selectivity that prosecuting officials exer
cised in the enforcement of the Act.84 Seagle maintained that although the 
decisions of the courts had allowed wide latitude to law enforcement authori
ties, United States attorneys had taken little advantage of this latitude. Rather, 
in those cases that did not involve commercial vice, they prosecuted only in 
those situations that involved highly aggravated circumstances.85 The evi
dence, however, contradicts Seagle’s theory.

Official circulars issued by the Department of Justice reveal that the Attor
ney General, concerned with “federal courts allowing] themselves to be 
turned into ordinary police courts,”86 cautioned prosecutors to exercise discre
tion carefully in noncommercial cases.87 Nevertheless, a review of the official 
files of individuals convicted under this law suggests that United States attor
neys did not exercise the desired restraint. FBI statistics relating to Mann Act 
violators confirm this finding.88

After Caminetti established, in 1917, that commercialism was not an essen
tial element of a Mann Act violation, the Attorney General issued a circular 
outlining the elements of aggravation required for prosecution in noncommer-

82. See Holte, 236 U.S. at 143.
83. See Block, supra note 22, at 194.
84. Seagle, supra note 54, at 643.
85. Id.
86. Id.
87. One circular noted:

From the beginning District Attorneys have been advised by the Department, thus:
“As to specific cases, the Department must rely upon the discretion of the District Attorneys 

who have first-hand knowledge of the facts, and opportunity for personal interviews with the 
witnesses, and who will thus be able to ascertain what circumstances of aggravation, if any, 
attend the offense; the age and relative interest of the parties, the motives of those urging 
prosecution; and what reasons, if any, exist for thinking the ends of justice will be better 
served by a prosecution under Federal law than under the laws of the State having 
jurisdiction.”

Attorney Gen. W.D. Mitchell, Dep’t of Justice Circular No. 2027 (Apr. 19, 1929), at 1 (reissuance of 
Circular No. 986, Aug. 5, 1919, and Circular No. 647, Jan. 26, 1917) (copy on file at Georgetown Law 
Journal}.

88. 1939 and 1940 are the only years for which conviction statistics contain a breakdown of defend
ants and victims by both age and sex and whether or not commercial activity was involved. Fiscal year
1939 data show that out of a total of 425 cases, 88 did not involve commercial interstate activity. In
1940 the total cases numbered 415, of which 106 were not commercial interstate situations. Letter from 
Roger S. Young, Assistant Director in Charge, Office of Congressional and Public Affairs, Federal 
Bureau of Investigation to author (Mar. 15, 1983) (copy on file at Georgetown Law Journal}. 
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cial cases.89 The guidelines restricted prosecution in noncommercial cases to 
“those cases involving a fraudulent overreaching, or involving previously 
chaste, or very young women or girls, or (when State laws are inadequate) 
involving married women (with young children) then living with their hus
bands . . . ,”90 The guidelines also provided “that blackmail cases should, so 
far as possible, be avoided; and that whenever the woman herself voluntarily 
and without any overreaching, has consented to the criminal arrangement she, 
too, if the case shall seem to demand it, may be prosecuted as a conspirator.”91 
These guidelines represented a significant departure from the congressional 
intent, articulated in the legislative history, to punish only the procurer or 
transporter of an unwilling victim of commercial vice.

89. See Hoover, Organized Protection Against Organized Predatory Crimes, 24 J. Crim. Law & 
Criminology 475, 477-78 (1933). According to Hoover, these guidelines were effective in narrowing 
the post-Cazn/Zzp/Zz dangers of overreaching federal jurisdiction into matters of “purely local police 
character.” Id.

90. Attorney Gen. A.M. Palmer, Dep’t of Justice Circular No. 986 (Aug. 5, 1919), at 1-2 (copy on file 
at Georgetown Law Journal).

91. Id. at 2.
92. See id.; Attorney Gen. W. D. Mitchell, Dep’t of Justice Circular No. 2027 (Apr. 19, 1929) (reissu

ance of Circular No. 986, Aug. 5, 1919, and Circular No. 647, Jan. 26, 1917) (copy on file at Georgetown 
Law Journal).

93. The Federal Bureau of Investigation was created administratively in 1908 with funds from the 
Department of Justice Appropriation Act of May 22, 1908, ch. 186, § 1, 35 Stat. 236. The “Federal 
Bureau of Investigation" was specifically recognized as a division of the Department of Justice in the 
Act of Mar. 22. 1935. ch. 39, title II. 49 Stat. 77 (codified as amended at 28 U.S.C. §§ 531-537 (1976 & 
Supp. V 1981)). For an overview of the creation and early work of the FBI, see M. Lowenthal, The 
Federal Bureau of Investigation 3-13 (1950); B. Overstreet & H. Overstreet, The FBI In 
Our Open Society 21-34 (1969); B. Rektor, Federal Law Enforcement Agencies 32-37 (1975).

94. See M. Lowenthal, supra note 93. at 14-18.
95. Hoover, supra note 89, at 476.
96. Id.
97. Id.

These instructions were reissued every year from 1919 until 1929.92 During 
that ten-year period, United States attorneys continued to prosecute individu
als engaged in strictly personal sexual escapades that in no way involved either 
commercial gain or exploitation of innocent victims. The evidence presented 
here cannot be explained by an occasional error on the part of federal prosecu
tors in judging the circumstances of a particular case to be “aggravated.”

A more likely explanation for the overzealous enforcement was the emer
gence, at the same time, of the Federal Bureau of Investigation (FBI) as a 
national police force.93 As one of the first laws to create a “federal” crime, the 
Mann Act allowed the new crime fighting office to prove its mettle.94 The 
White Slave Traffic Act immmediately created a large number of cases requir
ing investigation.95 Because of the tremendous number of Mann Act violations 
uncovered by FBI agents, the Attorney General created the office of the Spe
cial Commissioner for the Suppression of White Slave Traffic in April 1912.96 
The Attorney General gave the Special Commissioner authority to organize a 
force of “White Slave Officers” in addition to the already existing force of FBI 
special agents assigned to conduct investigations of alleged violations of the 
Mann Act.97

Although officials instructed FBI agents to concentrate primarily on organ
ized commercialized prostitution, they also encouraged agents to present to 



1124 The Georgetown Law Journal [Vol. 72:1111

United States attorneys those complaints that alleged interstate transportation 
but failed to indicate the existence of prostitution.98 In addition, agents filed 
complaints against victims and charged them with conspiracy in order “to keep 
them in custody.” If the victim later cooperated, she was not prosecuted on the 
conspiracy charge because prosecutors viewed her as a valuable witness.99 
Thus, arrests of women were used to induce them to testify against their male 
“transporters.”

98. FBI Policy Memorandum No. 66-6200-31, Policy and Procedure: White Slave Traffic Act (Sept. 
15, 1949), at 10 (copy on file at Georgetown Law Journal}.

99. Id. at 41.
100. Attorney Gen. W.D. Mitchell, Dep’t of Justice Circular No. 2347 (Dec. 14, 1932) (copy on file at 

Georgetown Law Journal}.
101. Id.
102. Acting Attorney Gen. Stanley Reed, Dep’t of Justice Circular No. 2751 (Sept. 5, 1935), at 2 

(copy on file at Georgetown Law Journal}.
103. With regard to convictions of women, the FBI data show that in fiscal year 1939, out of the 429 

defendants committed for commercial trafficking, 93 were female; out of 88 defendants committed 
where there was no evidence of commercialism, six were women. In 1940, out of the 357 defendants 
committed for commercial trafficking, 49 were female; out of 106 defendants committed where there 
was no commercialism, none were female. No sex comparison data are available for the years prior to 
the Gebardi decision. See supra note 88.

104. Alderson became a model institution that more resembled a fashionable girls’ school than a 
traditional prison. Early on Alderson gained a national reputation as a "Ladies' Seminary” that func
tioned as a “society of women working together under the guidance of other women.” Alderson was 
geared to the rehabilitation of its residents. Consistent with the Progressive Era belief that women’s 
criminality resulted from their economic and psychological dependence on men, Alderson’s approach 

In 1932, one month after Gebardi was decided, the Attorney General issued 
Circular No. 2347, which altered the previous guidelines for prosecution for 
the first time since Caminetti.100 Although Gebardi did not conflict with the 
Supreme Court’s earlier opinion in Holte, which held that a woman could 
under “some circumstances be found guilty of conspiracy,” law enforcement 
officials viewed Gebardi as a major shift in the Court’s position. The Attorney 
General advised that as a result of the Gebardi decision, “a woman, by con
senting to go and voluntarily going from one state to another with a man, with 
a view to immoral relations with him, does not violate the conspiracy statute 
. . . ,”101 A subsequent communication from the Acting Attorney General im
plicitly suggested that United States attorneys drop the prosecution of women 
who voluntarily and without any overreaching consented to the criminal ar
rangement.102 Thus, although United States attorneys prior to Gebardi prose
cuted transported women for conspiracy under the Mann Act whether or not 
commercial prostitution was involved, the only cases in which these women 
were indicted after Gebardi did involve prostitution, albeit sometimes only on 
an extremely limited scale.103 Women engaged in prostitution for a short time 
in order to earn a few dollars for support could hardly be considered models of 
the type of commercialized vice that concerned Congress when it passed the 
Mann Act in 1910.

B. THE WOMEN IN ALDERSON

After 1927, female violators of the Mann Act were sent to the Federal Indus
trial Institution for Women in Alderson, West Virginia, which was opened that 
year as the first and only federal prison exclusively for women.104 Prior to 
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1927, female federal prisoners were housed in state correctional facilities.105

emphasized developing skills that would lead to self-supporting employment and teaching women to be 
charming ladies and respectable citizens. See SchWeber, The Government’s Unique Experiment in Sal
vaging Women Criminals, in Judge, Lawyer, Victim, Thief 277, 277-78 (N. Rafter & E. Stanko eds. 
1982) [hereinafter cited as SchWeber, Salvaging Women Criminals]; SchWeber, Pioneers in Prison, 44 
Fed. Probation 30, 30-31 (1980).

105. SchWeber, Salvaging Women Criminals, supra note 104, at 277.
106. This particular 10-year span was selected because of the special interest in noting the after

effects of the 1932 Gebardi case on subsequent convictions of women. There were a total of 179 Mann 
Act commitments to Alderson during this period. Twenty-three records were unavailable (i.e., missing 
or incomplete); therefore, the study considers the 156 cases for which information is available.

107. Although this information is self-reported, there are two checks on accuracy. First, the inmate 
had already been sentenced and incarcerated and therefore had little to gain by being untruthful to the 
social work staff. Second, the information reported by the inmate was usually corroborated by a 
description of the circumstances of the offense completed by the prosecuting official and included in the 
inmate’s file for later determination of parole eligibility.

108. See Appendix 1 for Group 1 inmate case descriptions.
109. See Appendix 2 for Group 2 inmate case descriptions.
110. See Appendix 3 for Group 3 inmate case descriptions.

Early records of the women incarcerated at Alderson for Mann Act viola
tions support the hypothesis that the congressional intent of the White Slave 
Traffic Act was thwarted in two ways: (1) by prosecuting individuals who were 
not involved in commercial vice, but rather were engaged in ordinary sexual 
behavior; and (2) by prosecuting the female “victims” of a law that was en
acted to protect women.

The author examined the records of 156 women committed to Alderson for 
Mann Act violations between the years 1927 and 1937.106 This sample repre
sents eighty-seven percent of the total number of women incarcerated for 
Mann Act violations during this ten-year period. The women were divided 
into four groups based on the extent of commercial vice associated with their 
offense.107

Group 1 consists of those women with no prostitution or commercial activity 
connected with their arrest.108 For the most part these women were traveling 
with their boyfriends across state lines and either one or both of them was 
married to someone else. One predominant pattern involved a single woman 
traveling with a man she loved and intended to marry, and who turned out to 
be married; both the woman and the man were arrested as coconspirators 
when the man’s wife turned them in. The total number in this group is thirty- 
six, or twenty-three percent of the total.

Group 2 includes those women whose prostitution was only incidental to 
their interstate travels with a boyfriend (or sometimes a husband).109 A com
mon pattern here involved a woman who, at her boyfriend’s insistence, en
gaged in isolated instances of prostitution to earn enough money so that they 
could complete their journey. The number in this category is twenty-five, or 
sixteen percent of the total.

Group 3 is composed of women who were involved in commercial prostitu
tion.110 Typically, such a woman worked in a brothel and was arrested when 
she solicited at a hotel across the state line. These women usually became 
prostitutes to earn enough money to support themselves. There are twenty- 
three cases or fifteen percent of the total.

Group 4 is comprised of women who, themselves often prostitutes, were ar
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rested for aiding or securing transportation for another woman to cross state 
lines for prostitution.1" At one extreme was the madam who actually ran the 
brothel and recruited new workers;"2 at the other might be the woman who 
wrote a letter to a friend back home suggesting that the friend would do well to 
come North and join her in her illegal activity. In one case, a woman was 
sentenced to eighteen months because she gave a friend’s name to her boy
friend for this purpose."3 There were seventy-two women in this group, or 
forty-six percent of the total.

The women in Group 1 were not involved in commercialized vice and fur
ther did not fit the profile of the “aggravated” noncommercial cases that had 
been established by the Attorney General as targets for federal prosecution."4 
On the contrary, most of these cases contain no hint of commercialism nor of 
the aggravating circumstances required by the prosecution guidelines. Ex
cerpts from the personal history files of two women in Group 1 are 
illustrative:"5

Viola had known Blake since she was eight years old—he owned a 
tin shop and she worked in his office .... A friend of his came to 
the shop by the name of Thomas. He was 24 years old and married, 
also not living with his wife. Viola became infatuated with Thomas. 
Her family objected to her working for Blake and she finally had a 
quarrel with her mother. She left home .... Blake told her that he 
was going to close his shop and going away with a girl by the name of 
Loretta and suggested that she go along with Thomas. She says she 
went willingly and that she has only herself to blame. She does not 
hide behind her infatuation for Thomas or excuse herself because of 
her youth. They left Pittsburgh on January 27, 1927 and went as far 
as Fredericksburg, Virginia. There they stayed all night, Loretta and 
Blake registering as man and wife and Viola and Thomas as man and 
wife. The fourth day they stopped in Charleston, South Carolina and 
there they rented two rooms. Viola says they decided to separate, 
that she had had quite enough of the trip and she wanted to go home. 
While the two men were willing to send them home, the other girl 
didn’t want to be discarded, so she went out and telephoned the po
lice that they were being beaten by two men. When the police ar
rived they were all arrested and put in jail. Later the Mann Act 
charge was put against them."6

111. See Appendix 4 for Group 4 inmate case descriptions.
112. See Appendix 4, Inmate Case No. 70, where the woman was sentenced to five years in prison 

because of aggravating circumstances. The prosecutor’s memorandum indicates that this madame’s 
“House” had a reputation for catering particularly to clients requiring perverted sexual practices and 
that the woman, in her capacity of Assistant Madame, had “engaged in the commission of degenerate 
and perverted acts of sexual gratification."

113. Appendix 4, Inmate Case No. 3.
114. See supra note 90 and accompanying text (limiting prosecution in noncommercial cases to “ag

gravated situations” “involving a fraudulent overreaching or involving previously chaste, or very young 
women or girls”).

115. Due to Privacy Act considerations, the author has used fictional names in place of the real 
names that appear in the inmate files.

116. Appendix 1, Inmate Case No. 15 (excerpt from Personal History section of the inmate file). 
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When Elizabeth was 15, she secured employment as a domestic in 
order to get away from unhappy home conditions. There are nine 
children in all, and as long as Elizabeth stayed at home, she had to 
wash, iron and cook for her brothers and sisters only to get unkind 
words in repay for her efforts. She has a maternal aunt living at Un
iontown, Pa. who has always sympathized with Elizabeth and has 
given her a home when she left her own home many times. While 
she was staying with this aunt, two years ago, she met a man who 
called himself Russell. He gave Elizabeth his telephone number and 
asked her to call him. The lady who answered the phone said that no 
one by that name lived there. He admitted later that his real name 
was Ezra. He never told her he was a married man, but proposed to 
her and would postpone the date of marriage until their arrest. He 
claimed that he had to make trips to Fairmont, W. Va. on business 
and asked her to accompany him. He delivered liquor, but never told 
her. She would stay with him at a hotel as his wife and they both 
used the alias of Miller. They made eleven trips back and forth to 
Fairmont. She always told her aunt she was staying with a girl 
friend. They were arrested on the road as they neared Fairmont on 
August 2, 1931. They remained in jail three months then were taken 
to Elkins, W. Va. for trial when they received their present sentences, 
she received 18 months and he received 2*/i  years at Atlanta.117

117. Appendix 1, Inmate Case No. 16 (excerpt from Personal History section of the inmate file).
118. See Table 1
119. See id.
120. See id.
121. See id.
122. See id.
123. See id
124. See id. and Appendix I.
125. See Table 1 and Appendix 1.
126. See Table 1 and Appendix 1. While the majority of women in this group were sentenced to one 

year plus, inmate no. 7 was sentenced to four years in prison and inmates nos. 2 and 35 each received 
five-year sentences.

Overall, the women in Group 1 cannot be described as fitting the profile of 
aggravated noncommercial cases. Fifteen of the thirty-six women were under 
twenty,118 fourteen were in their twenties,119 and seven others were in their 
thirties.120 The majority, twenty-five of the thirty-six women, had been mar
ried at an earlier time.121 Only nine, however, were married and living with 
their husbands at the time of their offense;122 thirteen were separated and three 
were divorced.123 Only fourteen had any children at all and, in at least two of 
those cases, the children were grown and no longer dependents.124 Not one of 
these women had a previous felony criminal record of any kind, and only two 
had prior misdemeanor convictions.125 For their “crimes,” these women re
ceived sentences ranging from one to five years.126

This prosecutorial “indiscretion” in noncommercial cases slowed down, as 
indicated in Figure 1, only after 1932 when the Attorney General directed 
United States attorneys to drop women as the targets in noncommercial cases. 
Of the only five cases where women were committed in noncommercial cases 
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after Gebardi, in three instances the man involved left behind a wife and chil
dren;127 in the fourth case the woman had an illegitimate child with the 
man;128 and, in the fifth case, the couple was prosecuted for Mann Act viola
tions only after they were apprehended for holding up a gas station.129 After 
1932, for the most part, women in Group 1 were no longer convicted. Women 
in Group 2—those women to whom prostitution was only incidental to their 
interstate travels—were still being sent to prison but also in smaller numbers. 
Eighteen of the twenty-five in this group were convicted before Gebardi,130 
while seven were convicted following Gebardi.131 The profile of these women 
closely resembles that of the women in Group 1 in demographic characteristics 
such as age, marital status, number of children, and prior record.

127. See Appendix 1, Inmate Case Nos. 33, 35 & 36.
128. See Appendix 1, Inmate Case No. 32.
129. See Appendix 1, Inmate Case No. 34.
130. See Appendix 2, Inmate Case Nos. 1-18.
131. See Appendix 2, Inmate Case Nos. 19-25.
132. See Appendix 1, Inmate Case Nos. 6, 16, 17, 31, 32 & 35; Appendix 2, Inmate Case No. 18; 

Appendix 4, Inmate Case Nos. 22 & 71.
133. See Appendix 1, Inmate Case No. 2; Appendix 2, Inmate Case No. 22; Appendix 4. Inmate 

Case Nos. 5, 21, 42, 53, 56 & 57.
134. See Appendix 1, Inmate Case Nos. 23, 24, 25, 30 & 34; Appendix 2. Inmate Case Nos. 1, 4, 7 & 

21; Appendix 3, Inmate Case No. 14; Appendix 4, Inmate Case Nos. 2, 11, 15, 19, 33, 35, 43, 55, 58, 61 
& 72.

135. See Table 1. From discussions with Claudine SchWeber, a research consultant for the Federal 
Prison System, the author has learned that these low scores are typical of the Alderson inmate popula
tion in general for those years.

136. Appendix 1, Inmate Case No. 3, from the Personal History section:
In 1926 Katie became infatuated with a white man by the name of Waldo who reciprocated 
her affections. He worked for the fire department in Montgomery and Katie had to pass the 
building where he was stationed every day on her way to the grocery and in this way she met 
him. He would flirt with her when she passed and later started going out with her. She had 
one child, of whom he was the father, which died at birth and shortly after this they left

Across all four groups, the average age is twenty-eight years with the most 
pronounced age cluster for the entire sample in the twenty-four to thirty-year- 
old bracket. This is a significant departure from the Progressive Era stereotype 
of prostitutes as girls betrayed by their youthfulness, naivete, and inexperience 
with the world. Also, extending across the entire sample, 107 (or sixty-nine 
percent of the women) were not living with a husband; rather, the majority 
were separated or divorced. Significantly, the women had only a small number 
of children. Of the total number of 156 women, only thirty-eight had depen
dent children at the time of their arrest; aside from nine who had three or more 
dependents,132 eight had two dependent children133 and the remaining twenty- 
one had only one dependent child134 despite the fact that most of the women 
themselves came from large families, often with nine or ten siblings and some
times with as many as twelve or thirteen brothers and sisters. Almost all of the 
women received low scores on the Binet Simon IQ test routinely administered 
by prison officials with 102 (sixty-five percent) scoring seventy-five or below.135 
Only thirty-four of the women, or twenty-one percent, went beyond the eighth 
grade in school.

In contrast to the disproportionately black prison population in this country 
today, 150 (ninety-six percent) of the women in the sample are white. Of the 
six black women, one crossed the state fine with a white man,136 four were
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Figure 1 - Number of Mann Act Cases that Resulted in Commitments to Alderson Before and After 
Gebardi in 1932, by Group.

Group 1 - No prostitution or commercial activity
Group 2 - Prostitution as incidental
Group 3 - Commercial prostitution
Group 4 - Madames and procurers
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madams,* 137 and the sixth was a prostitute of mixed parentage.138

Alabama together going to Ohio. Waldo was married to a white wife and had two minor 
children at the time of their elopement.

On July 18, 1927 they left, Waldo buying both railroad tickets and met Katie on the train 
after it had left the station at Montgomery. They reached Columbus and rented a room where 
they lived as man and wife until November when they were both arrested. Katie worked as a 
maid while he did any kind of work he could find. Katie states that his wife was responsible 
for their arrest and that she found their whereabouts through a friend of Katie’s to whom she 
and Waldo had sent a letter. The girl gave said letter to the man's wife and she immediately 
turned it over to the Chief of Police and brought charges against them. They were arrested in 
Columbus and kept in jail twenty-two days and then returned to Montgomery, Alabama. 
This was in December and they were retained in jail until May 22, 1928 when they appeared 
for a hearing. Both pled guilty and Katie received a sentence of one year and one day and a 
five thousand dollar fine He is now serving a sentence in Atlanta Federal Prison.

137. Appendix 4. Inmate Case Nos. 4, 28, 34 & 57.
138. Appendix 3, Inmate Case No. 4.
139. Appendix 4, Inmate Case Nos. 20, 22, 44. 45 & 68.
140. Appendix 2. Inmate Case No. 9.
141. Appendix 2, Inmate Case No. 9 (Personal History file).
142. Id.
143. See Table I.

Despite the anxiety over “widespread prostitution by alien women’’ only six 
women were of foreign citizenship and, of those, five were procurers.139 The 
sixth was a Mexican woman who appears to most closely resemble what the 
law’s framers had envisioned as a “victim.”140 She could not speak a word of 
English and was forced to commit acts of prostitution by her boyfriend who 
held her captive, pocketing the money she earned and giving her gifts of inex
pensive jewelry in return.141 Not only did this woman receive a prison sen
tence, but she was deported as well.142

Overall, the family histories of these women reveal deprived life exper
iences. Typically, the woman would leave home at an early age (for example, 
thirteen or fourteen) and enter a bad marriage or take a menial job in the city 
in order either to escape from cruel parents who had forced her to quit school 
or to get away from desolate rural surroundings. In many cases, the father or 
the mother died when the girl was very young, and she was required to take 
care of the surviving parent and a large number of even younger siblings. 
Most of these women were unskilled and had little education. They were for 
the most part law-abiding individuals—only sixteen women out of a total of 
eighty-four in the first three groups had any previous arrest record at all.143 
The following three case histories exemplify this pattern:

Leota Jones was born on a farm near Comanche, Texas. Her father 
worked on the state highway. He made a good salary and was good 
and kind to his family until he became Deputy Sheriff in 1926. Since 
then, he has drank liquor, deserted his family several times and has 
beat his wife and children. Mrs. Jones has done washing, ironing and 
sewing in order to support herself and children.



Table la - Description of Mann Act Violators by Number and Group for Years 1927-1937

Marital Status1 Age Race Citizenship Education IQ2 3 Children-*
Prior4 

Convictions
Sentence 

(Yrs)
Region Where5 

Prosecuted

Group S M Div 16-19 20-29 30+ W Blk USA Other None-8th 9th+ 50-75 76+ 0 1-2 3 + None 1 + 1-114 2-5 South Midwest Other

l(N=36) 11 9 16 15 14 7 35 1 36 0 32 4 25 11 22 8 6 33 3 28 8 27 7 2
2(N=25) 7 6 12 5 18 2 25 0 24 1 15 10 13 12 17 7 1 19 6 20 5 19 6 0
3(N=23) 7 7 9 2 19 2 22 1 23 0 16 7 17 6 22 1 0 16 7 18 5 17 3 3
4(N=72) 13 27 32 2 28 42 68 4 67 5 59 13 47 25 42 26 4 38 34 35 37 28 22 22
Total 
(N= 156) 38 49 69 24 79 53 150 6 150 6 122 34 102 54 103 42 11 106 50 101 55 91 38 27

1. Women separated and widowed were counted in divorced category.
2. Women whose IQ was too low to test were counted in 50-75 category.
3. Children were often not dependent on their mother at time of her arrest, i.e., grown-up, living with father, living with 

other relatives. The number of women with any dependent children included: Group 1-12, Group 2-6, Group 3-1. and 
Group 4-19.

4. Prior convictions were usually for such related offenses as prostitution, running a house of prostitution, liquor law 
violations, and vagrancy.

5. States counted in southern region: Alabama, Arkansas, Florida, Georgia, Louisiana, Mississippi, North Carolina, 
South Carolina, Tennessee, Texas, Virginia, and West Virginia. Midwestern states included: Illinois, Indiana, Iowa, 
Michigan, Minnesota, Missouri, Ohio, and Wisconsin.

Table lb - Description of Mann Act Violators by Percent and Group for Years 1927-1937

Prior4 Sentence Region Where5
Marital Status1 Age Race Citizenship Education IQ^ Children-* Convictions (Yrs) Prosecuted

Group S M Div 16-19 20-29 30+ W Blk USA Other None-8th 9th + 50-75 76+ 0 1-2 3+ None 1 + 1-114 2-5 South Midwest Other

1(N=36) 31 25 44 42 39 19 97 3 100 — 89 11 69 31 61 22 17 92 8 78 22 75 19 6
2(N=25) 28 24 48 20 72 8 100 — 96 4 60 40 52 48 68 28 4 76 24 80 20 76 24 —
3(N=23) 30 30 40 9 82 9 96 4 100 — 70 30 74 26 96 4 — 70 30 78 22 74 13 13
4(N=72) 18 38 44 3 39 58 94 6 93 7 82 18 65 35 58 36 6 53 47 49 51 38 31 31
Total 
(N=156) 24 31 45 15 51 34 96 4 96 4 79 21 65 35 66 27 7 68 32 65 35 58 24 17
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Leota . . . made good grades in school and wanted to complete 
high school, but her father would not allow her to continue school 
after she was 14.

Leota stayed at home and did the housework and took care of her 
younger brother and sister, while her mother worked away from 
home to earn their support. Several times, [her father left them] with
out food or money and would be gone weeks at a time. [Her father] 
would come home at all hours in the night and if supper was not 
ready, he would threaten to kill his wife. In May 1930, Leota over
heard a conversation in the kitchen about midnight. Her father was 
intoxicated and was using profane language. She heard him threaten 
to kill her mother if she didn’t get the salt shaker for him. After her 
mother got the salt shaker, he threw his plate full of hot food at her. 
Leota dressed quietly, ran to a neighbor’s house . . . [and] called for 
the [police]. [Her father] was placed in jail. While he was released 
on bond, he beat Leota and the other children every time he came 
home from work. When Leota’s sweetheart Sam came and found her 
in tears, he begged her to marry him. She consented and left home 
with her sweetheart whom she had known for 3 years. They thought 
they would go to Louisiana to get married, because it took several 
days to get a license in Texas. On the road to Shreveport, they picked 
up one of his friends and his wife, named Ruby. Ruby proved to be a 
prostitute. They stopped in several towns and Leota admits having 
immoral relations with Sam, but says that she did not prostitute. As 
soon as Leota’s father learned that she had left in order to marry, he 
notified police and they were arrested. Ruby turned state’s 
evidence.144

144. See Appendix 1, Inmate Case No. 21 (excerpt from Personal History section of inmate file).
145. See Appendix 4, Inmate Case No. 41 (excerpt from Personal History section of inmate file).

Betty is the 7th of 15 children. . . . Her childhood has been very 
unhappy due to the family’s poverty and her father’s drinking liquor. 
The three siblings who died, starved to death when they were infants 
due to poverty. The father has never been very ambitious and has 
never provided a good home. On the report from the Bureau of In
vestigations, it is stated that her parents and their 5 small children 
now live in a one room shack and in southern circles would be con
sidered “white trash.” Betty . . . finished the 5th grade at 12, then ran 
away from home because her father was drunk and started to beat 
her. She went to a tourist camp and secured employment at $10.00 a 
week making beds and running errands. She sent this money to her 
mother and she prostituted for her spending money. Betty has prosti
tuted since she was 12 years of age. She is only 16 years old now.145
Doris was born on a farm near Pensboro, West Va. The father is a 
farmer and has never supported his family well. He has been very 
unkind and deserted his wife and children many times. His wife died
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at childbirth [when her father] left her and refused to call a doctor

Doris and her two young brothers have had to shift for themselves. 
Doris had been going with a man by the name of Elmer. He was 
married, but separated from his wife and was expecting to secure a 
divorce. After Doris’ father deserted the children, Doris completed 
the Sth grade by living with Elmer’s mother and working for her 
board and room. Elmer asked her to take a trip with him to 
Stubenville, Ohio. Doris had immoral relations with Elmer and lived 
with him for several days, when they returned to Pensboro. When 
Elmer’s wife learned that he had taken Doris across the state line for 
immoral purposes, she reported it to Federal Agents, and they were 
arrested on their present charge, October 1930. Doris denies that she 
ever prostituted.146

146. See Appendix 1, Inmate Case No. 20 (excerpt from Personal History section of inmate file).
147. 187 F. Supp. 254 (E.D. La. 1960).
148. Id. at 258.
149. Id. at 256.
150. Id. at 258 (emphasis in original).
151. 322 U.S. 369 (1944).
152. Id. at 374.

In sum, the evidence shows that the women committed to Alderson for 
Mann Act violations were neither the helpless, naive, exploited “white slaves” 
of the Progressive Era imagination nor the independent, economically sophis
ticated, self-determining women the Holte Court believed them to be. The 
truth is somewhere in between. In reality, the female “violators” of the Mann 
Act were victims of their own hard lives and the morals of the time.

Present Status of the Mann Act

In the 1960 case of United States v. McClung147 a federal district court held 
that an indictment which alleged that the defendant took a woman across a 
state line for the purpose of engaging in sexual intercourse and other sexual 
acts with her failed to charge a violation of the Mann Act.148 The court stated 
that each count of the indictment recited only a “single, isolated instance of 
intercourse,”149 and that “the inference [was] unmistakable that the drafters of 
the Act had in mind an immoral status of some duration.”150 Thus, according 
to McClung, the phrase “any other immoral purpose” in the Mann Act does 
not include isolated acts of intercourse.

The McClung holding has not yet been adopted by the Supreme Court, but 
its philosophy is a modern one. Moreover, although the Court has not over
ruled Caminetti, the rationale of that case has been severely undermined. In 
Mortensen p. United States'51 the Court in 1944 put an additional burden on 
the prosecution by requiring that the immoral purpose must be shown to be 
“the dominant motive of such interstate movement.”152 Logical extension of 
the dominant-purpose doctrine would result in the limitation of the “any other 
immoral purpose” clause to its original intended meaning.

Law enforcement authorities have become progressively less enthusiastic 
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about enforcing a law that has grown increasingly unpopular as sexual mores 
have changed over the years. An excerpt from a narrative prepared by the 
National Archives and Records Service concerning the history of the White 
Slave Traffic Act reports that:

In 1962 the Department of Justice prohibited U.S. Attorneys from 
prosecuting noncommercial cases without express approval of the 
Criminal Division. The FBI followed suit relying on local authorities 
to handle routine cases and concentrating on “organized commercial
ized prostitution.” It is currently a low priority in FBI field offices.153

153. Brief for Plaintiff at Appendix X, Vol. II, 31-32, American Friends Serv. v. Webster. No. 79- 
1655 (D D C. appendix filed Jan. 1. 1982) (appraisal of FBI records submitted by National Archives & 
Records Service).

154. Information obtained by author through search of Bureau of Prisons computer records of the 
federal prison population of the United States as of Dec. 31. 1982.

155. Id.
156. Pub. L. No. 95-225, § 3, 92 Stat. 7, 8-9 (1978) (codified at 18 U.S.C. § 2423 (1982)).

Nonetheless, men and women are still being sent to prison for Mann Act 
violations. According to Federal Prison System records, 439 defendants have 
been committed to federal prisons between 1970 and 1982 for violations of the 
Act, thirty-five of whom are women.154 Two women are currently serving 
sentences at Alderson for Mann Act violations.155 Although a review of the 
records of all thirty-five women most recently convicted is beyond the scope of 
this project, it is reasonable to assume from posX-Gebardi trends that these wo
men more closely resemble the violators whom Congress had in mind when 
the statute was enacted. While these women are more likely to be madams or 
procurers of other women for prostitution, however, they are not any more 
likely than their predecessors to be part of an organized white slave ring. 
Moreover, even though the Mann Act has decreased in use as a penal law, 
Congress has breathed new life into it. In 1978 the Act was amended to make 
the interstate transportation of minor boys for sexual purposes a crime.156 
Whether this recent expression of legislative intent to protect young males will 
result in the same kinds of distortions by courts and enforcement agencies re
mains to be seen.

Marlene D. Beckman



APPENDIX 1: GROUP 1: No Prostitution or Commercial Activity

INMATE STATE
IDENT.

no.
YEAR OF 

COMMITMENT
MARITAL 
STATUS AGE RACE CITIZENSHIP EDU. IQ

NUMBER OF 
CHILDREN

PRIOR
CONVICTIONS

SENTENCE 
(YRS.)

WHERE
CONVICTED

1. 1927 s 19 W Am. 1 Ith 110 0 None 1 S.C.

2. 1927 M 33 W Am. None 52 2 None 5 Ark.

3. 1928 s 18 B Am. None 68 0 None 1 Ala.

4. 1928 Sep 24 W Am. 4th 69 0 None 2 Ariz.

5. 1928 M 24 W Am. 10th 75 0 None 1 W. Va.

6. 1928 Sep 38 W Am. 3rd 55 4 None 1 Ala.

7. 1929 Sep 17 W Am. 5th 74 0 None 4 Ala.

8. 1929 Sep 21 W Am. 8th 73 0 None 1 Ind.

9. 1929 S 17 W Am. 8th 88 0 None 1 Ind.

10. 1929 M 19 w Am. 5th — 0 None 1 Ind.

11. 1929 Div 19 w Am. 6th 75 0 None 1 Ind.

12. 1930 M 17 w Am. 8th 75 0 Mann Act 
violation

1 N.C.

13. 1930 S 20 w Am. 5th 83 0 None 1 1/2 N.C.

14. 1930 Sep 24 w Am. 6th 63 2» None 1 1/2 W. Va.

15. 1931 S 19 w Am. 8th 62 0 None 1 1/2 W. Va.

16. 1931 Sep 35 w Am. 7th 76 3 None 2 N.C.

17. 1931 M 27 w Am. 8th 83 3 None 1 N.C.
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• Not dependent at time of arrest.
*• Only 1 not dependent at time of arrest.



INMATE STATE
IDENT.

NO.
YEAR OF 

COMMITMENT
MARITAL 
STATUS AGE RACE CITIZENSHIP EDU. 10

NUMBER OF 
CHILDREN

PRIOR
CONVICTIONS

SENTENCE
(YRS.)

WHERE
CONVICTED

18. 1931 Sep 19 W Am. 3rd 65 0 None 1 1/2 W. Va.

19. 1931 S 17 W Am. 9th 88 0 None 1 Ind.

20. 1931 s 18 W Am. 8th 58 0 None 1 W. Va.

21. 1931 s 17 W Am. 8th 94 0 None 1 1/2 La.

22. 1931 Div 20 W Am. 8th 76 0 None 1 Minn.

23. 1931 Sep 21 w Am. 5th 60 1 None 1 1/2 s.c.

24. 1931 M 23 w Am. 4th 70 1 Vagrancy 1 1/2 W. Va.

25. 1931 Sep 22 w Am. 5th 75 1 None 3 Texas

26. 1931 M 36 w Am. 3rd 69 2* None 1 1/4 W. Va.

27. 1932 M 20 w Am. None 56 0 None 1 1/4 Ala.

28. 1932 S 17 w Am. 5th 68 0 None 1 1/4 Ala.

29. 1932 S 19 w Am. 4th 56 0 None 1 Va.

30. 1932 Sep 22 w Am. 3rd — 1 None 1 1/2 Miss.

31. 1932 Sep 33 w Am. 2nd 58 4 None 1 1/2 W. Va

32. 1933 Div 38 w Am. 2nd 82 8 None 1 1/2 Ill.

33. 1933 Sep 23 w Am. llth 87 0 None 2 La.

34. 1935 Sep 20 w Am. 6th 80 2“ Vagrancy 1 1/2 La.

35. 1935 M 34 w Am. — 55 3 None 5 La.

36. 1936 S 17 w Am. 7th 65 0 None 2 Okla.

1136 
T

h
e G

eo
rg

eto
w

n L
a

w Jo
u

rn
a

l 
[V

ol. 72:1111Not dependent at time of arrest.
Only 1 not dependent at time of arrest.



APPENDIX 2: GROUP 2: Incidental Prostitution

inmate state
IDENT.

NO.
YEAR OF 

COMMITMENT
MARITAL 
STATUS AGE RACE CITIZENSHIP EDU. IQ

NUMBER OF 
CHILDREN

PRIOR
CONVICTIONS

SENTENCE
(YRS.)

WHERE 
CONVICTED

1. 1928 Sep 27 W Am. 8th 83 1 None I La.
2. 1928 M 28 W Am. 7th 69 0 None 2 Ark.
3. 1928 Sep 20 w Am. 7th 68 0 None 1 Ark.
4. 1928 Sep 25 w Am. 7th 81 1 None 1 Ind.
5. 1930 Sep 21 w Am. 9th 81 0 None 1 Ind.
6. 1930 S 19 w Am. 10th 102 0 None 1 1/2 La.
7. 1930 M 24 w Am. 9th 112 I None 1 1/2 La.
8. 1930 Div 25 w Am. 5th 60 2* None 1 Ohio
9. 1931 Sep 28 w Mex. — — 0 Fighting 1 1/2 Ind.

10. 1931 S 40 w Am. 6th 75 0 None 1 Fla.
11. 1931 M 21 w Am. None 60 0 None I La.
12. 1931 S 18 w Am. 10th 103 0 Prohibition 

Violation
1 W. Va.

13. 1931 S 24 w Am. 8th 81 0 None I 1/2 Tenn.
14. 1931 Div 19 w Am. 11th 100 0 None 1 1/4 Ala.
15. 1932 S 22 w Am. 10th 68 0 None I Ind.
16. 1932 M 18 w Am. 10th 89 0 None I La.
17. 1932 S 26 w Am. College 108 0 None 1 N.C.
18. 1932 M 27 w Am. 4th 58 4 None 1 1/2 W. Va.
19. 1933 Sep 31 w Am. 3rd 62 0 Vagrancy 1 1/4 La.
20. 1934 Sep 19 w Am. 11th 108 0 None 1 Texas
21. 1935 Sep 25 w Am. 10th 75 1 Vagrancy 1 La.
22. 1936 M 26 w Am. 8th 65 2 Prostitution 2 Texas
23. 1936 Div 27 w Am. 3rd 60 1* Forgery.

Prostitution
2 Ill.

24. 1936 S 22 w Am. — 55 0 None 3 La.
25. 1936 Sep 28 w Am. 8th 80 0 None 2 Texas
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APPENDIX 3: GROUP 3: Commercial Prostitutes

INMATE STATE
IDENT. 

NO.
YEAR OF 

COMMITMENT
MARITAL 
STATUS AGE RACE CITIZENSHIP EDU. IQ

NUMBER OF 
CHILDREN

PRIOR
CONVICTIONS

SENTENCE
(YRS.)

WHERE 
CONVICTED

1. 1928 S 25 W Am. 8th 81 0 None 1 Md
2. 1928 S 22 w Am. — 56 0 None 1 N.C.
3. 1929 M 22 w Am. 1st 61 0 None 1 N.C.
4. 1931 W 36 B Am. 5th 78 0 Prostitution 2 W. Va.
5. 1931 Sep 26 w Am. 5th 62 0 None 1 1/2 La.
6. 1931 M 19 w Am. 10th 108 0 None 3 La.
7. 1932 M 27 w Am. 6th 69 0 None 1 1/2 La.
8. 1932 M 27 w Am. 2nd 65 0 Larceny 1 N.C.
9. 1932 S 20 w Am. 5th 65 0 None 1 La.

10. 1932 Div 23 w Am. 5th 60 0 None 1 1/2 W. Va.
11. 1932 Div 33 w Am. 11th 95 0 None 1 Ill.
12. 1932 S 25 w Am. 6th 68 0 Prostitution 1 W. Va.
13. 1933 S 21 w Am. 10th 75 0 None 1 1/4 La.
14. 1933 Div 22 w Am. 6th 60 1 None 2 Ohio
15. 1933 M 22 w Am. H.S. 

grad.
— 0 None 1 1/5 La.

16. 1934 Div 27 w Am. 6th 70 0 Disorderly 
Conduct

1 La.

17. 1935 S 25 w Am. H.S. 
grad.

75 0 None 1 Ill.

18. 1935 S 21 w Am. 4th 60 0 Prostitution 1 Fla.
19. 1936 M 22 w Am. 7th 60 0 None 2 La.
20. 1937 M 21 w Am. 8th 75 0 None 3 La.
21. 1937 Sep 22 w Am. 10th 85 0 None 1 Mass.
22. 1937 Sep 19 w Am. 9th 70 0 Vagrancy 1 1/2 Ala.
23. 1937 Sep 24 w Am. 8th 70 0 Prostitution 1 1/2 Okla.
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APPENDIX 4: GROUP 4: Women Aiding in the Transportation of Other Women Across State Lines

INMATE STATE
IDENT. 

NO.
YEAR OF 

COMMITMENT
MARITAL 
STATUS AGE RACE CITIZENSHIP EDU. IQ

NUMBER OF 
CHILDREN

PRIOR 
CONVICTIONS

SENTENCE
(YRS.)

WHERE 
CONVICTED

1. 1927 M 30 W Am. 7th 49 0 Lewdness 2 Mich.
2. 1928 Div 30 W Am. 5th 77 1 None 1 Ind.
3. 1928 S 17 W Am. 8th 101 0 None 1 1/2 Pa.
4. 1928 Div 33 B Am. 3rd 51 0 Disorderly 

Conduct
1 1/2 Va.

5. 1928 Div 30 W Am. 5th 86 2 None 10 N.J.
6. 1929 Div 25 w Am. 8th 68 0 Lewdness 3 Iowa
7. 1929 M 44 w Am. 8th 70 0 None 1 Iowa
8. 1929 Sep 21 w Am. 5th 70 0 None 2 1/2 Ind.
9. 1929 Sep 23 w Am. None 52 0 None 1 Ariz.

10. 1930 W 37 w Am. None 80 0 None 5 DC.
II. 1930 M 25 w Am. llth 89 1 Running House 

of Prostitution
1 1/2 Mich.

12. 1930 S 23 w Am. 8th 60 0 Prostitution 1 1/4 Ohio
13. 1930 S 23 w Am. llth 91 0 None 1 1/4 Ohio
14. 1930 Sep 40 w Am. 8th 89 0 Running House 

of Prostitution
2 Ind.

15. 1931 M 45 w Am. 1st 56 1 Prostitution 3 W. Va.
16. 1931 Sep 39 w Am. 7th 92 1* Narcotics 

Violation
1 Pa.

17. 1931 M 42 w Am. None 56 0 None 1 N.Y.
18. 1931 M 28 w Am. 4th 67 0 None 2 Texas
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INMATE STATE
1DENT.

NO.
YEAR OF 

COMMITMENT
MARITAL 
STATUS AGE RACE CITIZENSHIP EDU. IQ

NUMBER OF 
CHILDREN

PRIOR 
CONVICTIONS

SENTENCE
(YRS.)

WHERE
CONVICTED

19. 1931 M 28 W Am. 6th 75 1 Running House 
of Prostitution

3 Mich.

20. 1931 Sep 21 W Mex. 2nd — 0 None 2 Mich.

21. 1932 M 34 w Am. 8th 96 2 Contributing to
Delinquency of 

Minor

3 1/2 Ohio

22. 1932 M 29 w I tai. 3rd — 4 None 2 R 1

23. 1932 Div 39 w Am. 6th 69 3* Liquor Violation 1 1/2 Ga.

24. 1932 Sep 26 w Am. 5th — 1* None 1 Mich.

25. 1932 Sep 50 w Am. 3rd 65 0 Running House 
of Prostitution

5 Iowa

26. 1933 M 46 w Am. H.S. 
grad.

108 0 Narcotics 
Violation

3 N.Y.

27. 1933 S 22 w Am. H.S. 
grad.

104 0 Running House 
of Prostitution

2 Ohio

28. 1933 s 63 B Am. 2nd 68 1* None 2 W Va.

29. 1933 Sep 50 w Am. 8th — 0 Running House 
of Prostitution

2 W. Va

30. 1933 Div 27 w Am. 9th 108 0 None 1 1/2 Ind.

31. 1933 M 46 w Am. — 69 1» Prohibition 
Violation

1 N.C.

32. 1934 W 48 w Am. H.S. 
grad.

101 1* Mann Act 
violation

2 Ind.

33. 1934 W 34 w Am. 4th 62 1 None 3 Utah
34. 1935 s 24 B Am. 3rd 60 0 None 3 Wash.

35. 1935 M 39 w Am. 7th 100 2‘* None 5 Wise.

36. 1935 Div 32 w Am. 8th 55 0 Prostitution 3 Ill.
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INMATE STATE
1DENT.

NO.
YEAR OF 

COMMITMENT
MARITAL 
STATUS AGE RACE CITIZENSHIP EDU. IQ

NUMBER OF 
CHILDREN

PRIOR 
CONVICTIONS

SENTENCE
(YRS.)

WHERE 
CONVICTED

37. 1935 Sep 38 W Am. 5th 60 0 Running House 
of Prostitution

2 Ill.

38. 1935 s 25 w Am. 9th 105 0 None 3 Mo.
39. 1935 M 40 w Am. 7th — 0 Prostitution 1 1/2 Fla.
40. 1935 Div 38 w Am. 6th 70 0 Disorderly 

Conduct
2 Ill.

41. 1935 S 16 w Am. 5th 60 0 None 1 Fla.
42. 1936 M 30 w Am. 6th 60 2 Prostitution 1 Conn.
43. 1936 M 28 w Am. 7th 60 1 None 1 Conn.
44. 1936 Sep 44 w Ital. — 55 1* Running House 

of Prostitution
1 1/2 Conn.

45. 1936 M 44 w Eng. 8th 75 1‘ Liquor Law 
Violation

1 W. Va.

46. 1936 M 45 w Am H.S. 
grad.

75 I* Running House 
of Prostitution

6 W Va.

47. 1936 M 23 w Am. 6th 60 0 None 2 La.
48. 1936 Div 38 w Am. 8th 80 1» None 1 W. Va.
49. 1936 S 50 w Am. 8th 95 0 None 1 Calif.
50. 1936 Sep 48 w Am. 8th 85 0 None 1 Calif.
51. 1936 M 33 w Am. 7th 60 0 None 4 Mo.
52. 1936 Div 43 w Am. 3rd 60 0 Running House 

of Prostitution
4 W. Va.

53. 1936 M 36 w Am. 8th 80 2 Running House 
of Prostitution

1 3/4 Mich.

54. 1936 Sep 27 w Am. 8th 95 0 None 2 W. Va.
55. 1936 Sep 21 w Am. 4th 60 1 Prostitution 3 W. Va.
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INMATE
IDENT. YEAR OF MARITAL

NO. COMMITMENT STATUS AGE RACE CITIZENSHIP EDU.

STATE
NUMBER OF PRIOR SENTENCE WHERE

IQ CHILDREN CONVICTIONS (YRS) CONVICTED

56. 1936 M 29
57. 1937 Sep 45
58. 1937 M 21
59. 1937 Div 30
60. 1937 Sep 39
61. 1937 Sep 27
62. 1937 S 28
63. 1937 M 26

64. 1937 M 25
65. 1937 M 37
66. 1937 M 36

67. 1937 M 24

68. 1937 S 27
69. 1937 S 40

70. 1937 Sep 37
71. 1937 Div 49
72. 1937 S 29

W Am. 5th 70 2
B Am. 7th 65 2
W Am. 8th 80 I
W Am. 9th 85 3*
w Am. — 70 0

w Am. 8th 65 1
w Am. 3rd 60 0
w Am. H.S. 

grad.
75 0

w Am. 7th 55 0
w Am. 10th 110 0
w Am. 5th 60 0

w Am. H.S. 
grad

80 0

w Polish 8th 80 0
w Am. H.S. 

grad.
70 0

w Am. 4th 75 0
w Am. 8th 60 9
w Am. 8th 60 1

None 1 N.C.
None 2 W. Va.

Vagrancy 2 N.C.
None 1 Fla.

Prostitution 1 W. Va.

None 1 W. Va.

None 5 N.C.
None 1 Ala.

None 1 Ala.
Assault 1 1/4 N.Y.

Running House 
of Prostitution

2 Colo.

None 1 N.C.

None 5 Md.
None 5 Md.

None 5 Md.
None 1 1/2 Fla.

Liquor Law 
Violation

1 1/2 Fla.
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Radical Pluralism: A Proposed Theoretical 
Framework for the Conference on Critical Legal 
Studies

The Conference on Critical Legal Studies is a loosely structured organiza
tion that provides a forum for discussions in legal issues among legal academi
cians, practitioners, and students.1 Two rather distinct aspects characterize the 
critical legal studies approach to law. The first is the critical aspect, which is 
the ideological mainstay of the group. Marxism provides an important basis 
for this critique.2 The second is the constructive aspect, considering means of 
changing the legal structure. The Conference in general has had difficulty ar
ticulating its constructive position because of the lack of a theoretical frame
work. Members of the Conference have very different visions of a 
reconstructed legal system; some members, in fact, argue that the Conference 
should engage in only critical pursuits.3

I The major activities of the Conference on Critical Legal Studies include formal and informal local 
reading groups, communication between members facilitated by a national mailing list, and an annual 
formal conference.

Discussions during the 1982-83 academic year among members of the critical studies reading group 
based in Washington, D.C. provided the basis for this article. The regular members of that group are: 
Mark Tushnet. Carroll Seron, Wythe Holt, Burt Weschler. Frank Munger. Chris Williams. Dawn Sun
day, Steve Shadowen, Andy King, Susan Kellock, and Craig Becker. For further reading on and by the 
Conference, see The Politics of Law (D. Kairys ed. 1982) [hereinafter cited as The Politics of Law] 
and Unger. The Critical Legal Studies Movement, 96 Harv. L. Rev. 561 (1983).

2. See Tushnet, A Marxist Analysis of American Law, 1 Marxist Perspectives 96 (1978) (Confer
ence provides framework for Marxist analysis in legal scholarship); cf. Klare, Law-Making as Praxis, 
40 Telos 123 (1979) (neo-Marxist legal theory of major importance in emerging attack on liberal con
ception of law).

3. The views of Conference expressed in this note come largely from oral discussions, not from 
written materials. Consequently, many of the statements concerning the views of group members lack 
published support.

This note first outlines both the critical and constructive aspects of the ideol
ogy of critical legal studies. It then demonstrates that Marxism is incongruous 
as a theoretical basis for the constructive aspect of critical legal studies. The 
note concludes by proposing radical pluralism as a satisfactory theoretical ba
sis for the constructive aspect of critical legal studies, and showing that this 
theoretical foundation is compatible with Marxism as well as with the vision of 
those members of the Conference who have felt uncomfortable with Marxism. 
It is hoped that this proposed theoretical framework of radical pluralism will 
stimulate dialogue and thereby provide the members of the Conference on 
Critical Legal Studies with a starting point for strengthening their vision.

I. Critical Legal Studies

A. THE CRITICAL ENDEAVOR

The Conference on Critical Legal Studies begins its critique of the legal pro
cess by borrowing from the legal realist movement. Legal realists attack the 
conception of law as a set of general rules that can be applied to particular 
cases. The realists claim that courts adopt two courses in applying rules to

1143



1144 The Georgetown Law Journal [Vol. 72:1143

facts. In attempting to abstract and apply legal rules, courts may distort the 
reality of particular factual situations. Alternatively, courts may carve excep
tions from or extend legal doctrines to reach the results that they believe are 
warranted by particular factual situations. In either manner, courts achieve 
the desired outcome but fail to generate a coherent set of rules for deciding 
subsequent cases.4

4. See T. Benditt, Law as Rule and Principle 1-21 (1978); see also Kelman. Interpretive Con
struction in the Substantive Criminal Law, 33 Stan. L. Rev. 591 (1981) (legal rules force judges to 
characterize complex factual situations in simple fashion, thereby making outcome of case appear 
inevitable).

5. Cf. Tushnet, The Dilemmas of Liberal Constitutionalism. 42 Ohio St. L.J. 411 (1981) (positing a 
political theory of constitutional law in which judges are political actors).

6. See Gabel & Feinman, Contract Law as Ideology, in The Politics of Law, supra note 1, at 181 
(ideological imagery of contract law has served over two centuries to legitimate oppressive socioeco
nomic reality by denying its oppressive character and representing it in imaginary terms). Many of the 
articles in The Politics of Law reflect the view that judges form and manipulate legal rules in a 
manner that manifests the ideology of the social group from which they come.

In this note, the word “class” is used to refer to economic status. “Social group,” in contrast, refers 
not only to class, but also to sexual and racial classifications.

7. “Rights analysis” denotes the mode of legal analysis that purports to decide particular causes by 
reference to the rights of individuals or groups. These rights are said to be contained in and guaranteed 
by the Constitution.

8. See Freeman. Antidiscrimination Law: A Critical Review, in The Politics of Law, supra note 1, 
at 113.

9. Arguably, the law also is not what the Framers intended it to be. See Tushnet, Following the Rules 
Laid Down: A Critique of Interpretivism and Neutral Principles, 96 Harv. L. Rev. 781, 800 (1983) 
(changes in meanings of words over 200 years prevents us from discerning true intent of Founders).

The Conference’s critique of law goes one step further; in that sense, it is 
legal realism with a “tilt.” According to this critique, judges do not form and 
apply legal rules in an ad hoc manner; rather, judges impose the values of their 
economic and social group through their decisions.5 White, upper middle-class 
males dominate the federal judiciary. Consequently, judges form and then 
manipulate rules reflecting the ideology of that social group.6

For example, the Conference condemns “rights analysis”7 as an instance of 
the formation and manipulation of legal rules.8 Nevertheless, rights rhetoric 
has an important effect. Insofar as minorities believe that courts recognize 
their rights as fundamental and equal, they will not feel a need to go outside 
the legal system for solutions. The rhetoric itself, more than the particular 
decisions, serves to placate those outside the social mainstream.

The critical aspect of the Conference is, therefore, essentially a destructive 
endeavor. It exposes legal decisionmaking as institutionalized manipulations 
motivated by the values of a single social group. It shows that rules are not 
sacred guarantors of liberty that protect all of us, in an equal way, from tyr
anny and oppression. Most members of the Conference, however, are not con
tent only to appreciate and develop the realist critique. They wish also to 
construct a theoretical framework to understand, and change, the social 
structure.

B. RECONSTRUCTION

Under the critical aspect of critical legal studies, the law as it is and has been 
throughout American history is not what we would like it to be,9 nor, indeed, 
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what we depend on it to be. At the very least we depend on courts to provide a 
remedy when an individual is injured.10 The critical legal studies critique casts 
doubt on the efficacy of the judicial system to provide that remedy.

10. “(WJhere a specific duty is assigned by law, and individual rights depend upon the performance 
of that duty, it seems . . . clear that the individual who considers himself injured, has a right to resort 
to the laws of his country for a remedy.” Marbury v. Madison, 5 U.S. (1 Cranch) 137, 166 (1803).

11. See Freeman, Race and Class: The Dilemma of Liberal Reform, 90 Yale L.J. 1880, 1895 (1981) 
(significant progress toward eradicating racism may be impossible if underlying class structure left 
intact).

12. See Tushnet & Jaff, Why the Debate Over Congress’ Power to Restrict the Jurisdiction of the Fed
eral Courts Is Unending, 72 Geo. L.J. — (1984) (forthcoming) (skepticism about adequacy of political 
process to protect fundamental rights calls into question underlying assumptions of Framers regarding 
our constitutionalism).

13. This vision is so incomplete that it would be premature to address the many problems associated 
with most utopian/communitarian schemes, including problems of mobility, scarcity of resources, and 
the role of homogeneity as opposed to individuality.

14. See Kennedy, 77z<? Structure of Blackstone’s Commentaries, 28 Buffalo L. Rev. 205, 211 (1979) 
(fundamental distinction exists between self and others).

15. This is the classical problem of the one and the many, or the individual and the social, with 
which philosophers have struggled throughout history. See Plato’s Parmenides in Plato and Par
menides (F. Cornford trans. 1977).

16. See infra notes 51-59 and accompanying text (discussing proposed theory of radical pluralism 
and its implications for communitarian perspective).

The Conference rejects the notion of reform because it does not reach the 
roots of the problem.11 Reform aims at superficial change, without a recon
struction of the basic assumptions on which our social structure rests. What is 
needed is not more rights for welfare recipients or less discretion for police 
officers; what is needed is a critical examination of the fundamental assump
tions that underlie our constitutionalism.12

The problem surfaces here. According to what vision, whose vision, should 
reconstruction proceed?

1. The Communitarian Vision
Some members of the Conference envision a utopia in which individuals 

cultivate mutual understandings that stem from shared experiences. These 
members speak of “connecting up” with each other by sparking recognition of 
shared experiences, thereby developing a shared consciousness that emerges 
from living in the same world.

Although the communitarian vision has appeal, it is weakened by its lack of 
a theoretical framework. This lack of a foundation prevents Conference mem
bers from articulating the vision in greater detail.13 Such a framework must 
address the fundamental distinction between the self and others.14 Bridging 
this metaphysical gap is the challenge which must be faced, both in theory and 
in practice. Given this dichotomy, how can an individual overcome her self
hood so as to relate her experiences to others in a way that results in a shared 
understanding?15 The theoretical foundation of radical pluralism proposed by 
this note provides a basis for such an understanding.16

2. Marxism
Although some members of the Conference advocate the communitarian vi

sion, other members espouse Marxism as a framework for reconstruction of 
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the legal system.17 They perceive Marxism as the obvious solution to the class
based bias of the law. Only with revolution against the fundamental hierarchi
cal structure of capitalist society, they believe, will the proletariat, and ulti
mately all mankind, find redemption and freedom.

17. Works by Conference members using Marxism to analyze the law and legal institutions include 
Marxism and Law (P. Beirne & R. Quinney eds. 1982) (collection of contemporary Marxist writings 
on law) and M. Tigar & M. Levy, Law and the Rise of Capitalism (1977) (tracing growth of 
Western legal system as struggle between emergent capitalist society and declining feudal system).

18. See M. Jay. The Dialectical Imagination: A History of the Frankfurt School and 
the Institute of Social Research 53-55 (1973). See generally G. Lukács. History and Class 
Consciousness: Studies in Marxist Dialectics (1971).

19. See M. Jay, supra note 18, at 295-96 (neo-Marxists apply Marxist method beyond economic 
sphere). See generally G. Lukács, supra note 18 (applying Marxist method beyond economic sphere).

20. See T. McCarthy, The Critical Theory of Jurgen Habermas 232-71 (1978) (Habermas 
integrates Marxist methodology into critical theory dealing with all aspects of society).

21. See I. Berlin, Karl Marx: His Life and Environment 127-135 (3rd ed. 1963) (asserting that 
legal relations and governmental forms are rooted in class conflict, and that even individual’s behavior 
primarily explicable by their position in class structure, notwithstanding their moral or religious at
tempts to rationalize their actions).

22. Z. Eisenstein, Capitalist Patriarchy and the Case for Socialist Feminism 5. 17 (1978); 
see also Polan, Toward a Theory ofLaw and Patriarchy, in The Politics of Law, supra note 1, at 295- 
96 (Marxism fails to recognize patriarchy as separate and distinct source of women’s oppression not 
centered in control of productive resources).

23. Hirst, Reply to Taylor and Walton, in Critical Criminology 242 (I. Taylor, P. Walton & J. 
Young eds. 1975) (Marxism cannot explain all phenomena in society).

24. Orthodox Marxism should be distinguished from those Marxists who see Marxist method as its 
primary contribution.

Certain twentieth-century Marxists view their version of Marxist method, 
not its eschatological vision, as Marxism’s most valuable aspect.18 This version 
focuses primarily on the material conditions of experience, and emphasizes 
self-reflection and criticism. Reflection on the material conditions of experi
ence reveals the relations between the self and others. Further reflection on 
those relations exposes the locus of change. Classical Marxism anticipated 
only a single locus of change, located in the economic sphere. As Marxist 
method has come to be applied in more than the economic sphere, the possibil
ity of more than one locus of change has been recognized.19 Indeed this mod
ern version of Marxist method continues to be used to identify loci of 
change.20

Marxism, however, fails to achieve its purported comprehensive understand
ing of social relations. In addition, Marxism is itself subject to critical legal 
studies’ critique.

II. The Problems of Marxism

a. marxism’s lack of comprehensiveness

Marx claimed that his theoretical framework could explain all social phe
nomena.21 The recent work of radical and socialist feminists, however, reveals 
the inability of Marxism to explain certain social experiences.22 Some Marxists 
acknowledge that the theory also fails to explain problems of race.23 The fail
ure of orthodox Marxism24 to explain all facets of human existence is crucial 
because Marxism’s asserted ability to expose the locus of change for all social 
phenomena is central to Marxist politics.
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The feminist critique of Marxism deserves further discussion.25 Male 
supremacy is quite different from capitalism. Male supremacy, or patriarchy, 
operates in all economic and social spheres. It has flourished much longer 
than capitalism, and the origins of patriarchy are more difficult to define. 
These and other fundamental differences between male supremacy and capi
talism necessitate a different analysis for each of them. Marxism may well 
explain the phenomenon of capitalism; however, because patriarchy is funda
mentally different, a different theoretical framework is needed to explain it.

25. The following discussion is derived from Polan, supra note 22, at 295-96.
26. In this note, the desirability of change, and for change in more than one sphere of experience, is 

assumed. The Conference itself, in its internal discussions, tends to assume the same.
27. See supra notes 11-12 and accompanying text.

For the Conference on Critical Legal Studies, the ultimate aim of analysis is 
to expose the many loci of change.26 Recall that the Conference’s critique of 
reform, as opposed to reconstruction, stems from reform's inadequacy in help
ing to comprehend society’s fundamental assumptions.27 Understanding these 
assumptions will allow theorists to identify society’s loci of change. Identify
ing the loci is a natural prerequisite to accomplishing fundamental change. 
Marxism’s ability to guide such a multi-locational exposition is crucial not 
only to fulfill its promise of comprehensiveness, but also to satisfy the theoreti
cal needs of the Conference.

B. MARXISM AND THE CRITICAL ASPECT OF CRITICAL LEGAL STUDIES

The critical aspect of critical legal studies can be applied to Marxism as a set 
of generalized rules. Just as the application of legal rules to specific cases dis
torts the actual events, so too does the application of Marxism’s basic tenets— 
class structure, modes of production, exploitation of the masses—to 
noneconomic spheres such as gender relations mask the unique aspects of 
those spheres. “Male” and “female” can be characterized as classes, and the 
oppression of women as class-based exploitation. Capitalist modes of produc
tion can be blamed for this exploitation. These, however, are strained and 
convoluted attempts at adaptation, and they fail to expose gender relations for 
what they are: a unique set of power relations with characteristics different 
from those of class-based power relations. Women’s inferior status is not at
tributable solely to their role in the economic scheme; men oppress women in 
the social sphere, for example, in their attempt to glorify themselves through 
dominance of others.

A skeptical view of Marxists’ motivations in attempting to apply the theory 
to problems of gender might lead one to conclude that such an attempt is 
merely another instance of gender-based power relations. When Marxists 
mask the unique attributes of gender-based power relations, they facilitate a 
characterization of gender relations as merely a species of the genus of class 
relations. According to Marxist analysis, therefore, exposure of a distinct locus 
of change in the realm of gender relations is unnecessary. The concerns of 
women are swallowed up by the concerns of the exploited class, and feminists 
are encouraged to abandon endeavors aimed at correcting gender-based 
wrongs and to join the revolution of the masses.



1148 The Georgetown Law Journal [Vol. 72:1143

III. A Proposed Theoretical Framework for Reconstruction: 
Radical Pluralism

The existence of spheres of experience that orthodox Marxism cannot ex
plain requires the Conference to adopt one of several possible solutions: Adopt 
a thorough-going nihilism; be content with the moderate successes of Marxism; 
label Marxism’s gaps as mysteries that simply do not admit of explanation; fill 
in these gaps with other theories; or insist that even problems of race and gen
der can be adequately explained with further refinement of Marxism.28

28. MacKinnon, Feminism, Marxism, Method, and the State: An Agenda for Theory, 7 Signs: Jour
nal for Women on Culture & Society 515, 516-17 (1982) (advocating complex Marxism without 
demonstrating it, but indicating intent to develop and demonstrate such a theory in a later work).

29. Various attempts to construct unified theories serve as evidence of this desire. For example, the 
dominant forms of religion now worship a single God as opposed to many deities; natural scientists 
continue to attempt to develop a unified field theory to account for the various types of energy fields; 
social scientists from Marx to Freud to Talcott Parsons have espoused what they thought were compre
hensive theories; and philosophers throughout history have favored absolutist positions.

30. The Marxist rejection of pluralism has the same general basis as the Conference’s rejection of 
reform.

31. Marx, Theses on Feuerbach, in K. Marx & F. Engels, Selected Works in Three Volumes 
(1970).

32. See supra notes 18-20 and accompanying text (explaining Marxist method).
33. McDermott, Introduction, in The Writings of William James: A Comprehensive Edition 

xli-xlix (J. McDermott ed. 1977) [hereinafter cited as The Writings of Wiliam James], The interpre
tation of the philosophy of William James expressed in this note comes largely from a seminar given by 
Professor Eugene Fontinell at Queens College, CUNY, during the spring of 1981.

The Conference should reject all of the solutions suggested above. Nihilism, 
whether partial or complete, is simply unsatisfying. We want an explanation 
of our world that makes sense. We are not content with unexplained myster
ies, whether small or exhaustive, especially when those mysteries, such as 
white and male dominance, occupy a place so central to our experience.

Filling in the gaps with other theories in an ad hoc manner, which results in 
an uncohesive, albeit total, explanation, is also unsatisying. People know, or 
believe, that experience should be explicable in some unified, coherent way.29 
To satisfy this belief in a comprehensive theory of experience, however, a 
number of seemingly distinct spheres of experience must be explained.

The multitude of different spheres to be explained suggests that a pluralist 
theory must be adopted. The danger is that previous pluralist theories have 
engendered a pacifying tolerance characteristic of liberalism.30 This is unac
ceptable: we do not wish merely to explain the world—we wish to change it.31 
Tolerance, however, can be avoided if elements of the Marxist method can be 
used in the analysis of each sphere of experience. The Marxist method involves 
critical self-reflection on material relations and processes to expose the many 
loci of change.32 The need, therefore, is to develop a theory of radical plural
ism that supports the use of Marxist method to expose the locus of change in 
each sphere of experience.

A. WILLIAM JAMES’ “RADICAL EMPIRICISM”

William James’ advocacy of a dynamic outlook and his consequent endorse
ment of pluralism and empiricism provides a model for radical pluralism.33 
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Most Marxists would probably consider James liberal.34 James’ belief that the 
active struggle for moral “goodness” makes life worth living, however, sepa
rates him from liberals who do not emphasize change. Indeed, James’ philoso
phy demands that individuals adopt an active rather than passive perspective 
toward experience.35 James, however, shared liberalism’s tolerance: instead of 
advocating that an active perspective lead in a particular direction, he left the 
scope of moral struggle, and its precise target, to the individual.

34. Liberals may advocate reform, but do not engage in critical examination of the fundamental 
assumptions of society. See supra notes 11-12 and accompanying text (discussing need for critique of 
society’s fundamental assumptions).

35. James, Is Life Worth Living?, in The Will to Believe and Other Essays in Popular Philos
ophy 32-62 (1956) [hereinafter cited as The Will to Believe].

36. James, The Dilemma of Determinism, in The Will to Believe, supra note 35, at 145-83.
37. Id. at 175.
38. James asserts that living according to a form of absolutism will lead to pessimism. This is not to 

say that using forms of absolutism, as this note advocates, see infra notes 46-47 and accompanying text, 
will also lead to a pessimsitic attitude.

39. James, Hegel and His Method and Monistic Idealism, in The Writings of William James, 
supra note 33, at 497-529; see supra notes 22-25 and accompanying text (discussing inability of Marx
ism to explain patriarchy).

40. Valla, Dialogue on Free Will, in The Renaissance Philosophy of Man 155-82 (E. Cassirer, J. 
Randall, Jr & P Kristeller eds. 1948).

41. See R. Perry, The Thought and Character of William James 272-79 (1935).
42. James’ rejection of absolutism did not logically entail an adoption of radical empiricism, and 

thereby pluralism. Rather, his adoption of these positions was a personal life-enhancing choice. In this 
note’s scheme of radical pluralism, too, pluralism is not necessitated by a rejection of absolutism. Radi

James’ emphasis on moral struggle led to a rejection of absolutism. James 
believed that absolutism breeds pessimism because it is inherently determinis
tic.36 Absolutism diminishes the importance of experience by insisting that re
ality is a unified whole, contrary to our perception of it as an irrational 
multiplicity of unique instances. In a finished universe, man feels impotent; if 
one’s action can’t make a difference, why bother?

What interest, zest, or excitement can there be in achieving the right 
way, unless we are enabled to feel that the wrong way is also a possi
ble and natural way? ... I cannot understand the willingness to act, 
no matter how we feel, without the belief that acts are really good 
and bad. I cannot understand the belief that an act is bad, without 
regret at its happening. I cannot understand regret without the ad
mission of real, genuine possibilities in the world.37

A closed universe, in which all is necessary and nothing is possible, obliterates 
any meaning for human action.38

James’ moral critique of absolutism complements the classical critique that 
all absolutist theories fail to achieve comprehensiveness.39 For example, Chris
tianity, our most dominant form of absolutism, can only fall back on faith 
when confronted with the problems of reconciling God’s benevolence with the 
evil in the world, and His omnipotence with man’s free will.40

Having rejected absolutism as inimical to an active approach toward experi
ence, James sought a position that enhanced his own appreciation of life. A 
theory that placed primary importance on experience served such a purpose 
for him. This emphasis on experience led him to accept both radical empiri
cism41 and pluralism.42



1150 The Georgetown Law Journal [Vol. 72:1143

Radical empiricism treats human experience as primary and of overriding 
validity by distinguishing between actual experiences and the concepts we use 
to order them.43 Our experiences are complex; our thought processes order and 
simplify them. The apparent experience of things as stable and as distinct 
from the perceiving self reflects this ordering process, not the underlying expe
rience. Pure experience, by contrast, is in constant flux and admits of no dis
tinction between the self and the other. Structures of language and definition, 
therefore, are merely functional; they allow us to act and communicate.44 For 
example, James said that our experience does not disclose any entities. We 
talk as if an entity acts or has certain characteristics. We experience, however, 
only the processes and relations between characteristics.45 The notion of an 
entity is merely a convention that allows us to communicate; things are, more 
accurately, relational complexes, the constituents of which have no reality 
apart from relations with others.

cal pluralism is presented as an alternative to Marxism, not the alternative. Although it is important to 
the thesis of this note to show that Marxism, a form of absolutism, cannot explain important social 
phenomena, the rest of the argument does not follow of necessity. This note does argue that radical 
pluralism is a position that is especially fitting for critical legal studies; however, my position would be 
undermined if it claimed that it was any more than a useful perspective.

43. James, Radical Empiricism: 1897, Radical Empiricism: 1909, A World of Pure Experience, The 
Continuity of Experience, in The Writings of William James, supra note 33, at 134-36, 194-214, 292- 
301.

44. James, Stream of Thought, in The Writings of William James, supra note 33. at 21-74,
45. Id.

James believed that radical empiricism entails some sort of pluralism. He 
thought that we experience the world as a plurality of complex instances. Ab
solutism claims that our experiences are internally related, that the forms of 
relations are entailed by the essences of the things related. However, because 
these “things” are merely our own attemps to unify experience, they have no 
such intrinsic essence. They are, rather, merely our attempts to unify experi
ence. Because a variety of concepts may be useful in ordering experience, no 
concept has greater validity than others. Hence, radical empiricism entails a 
pluralist perspective.

B. RADICAL PLURALISM

If the Conference on Critical Legal Studies animates James’ radical empiri
cism with a commitment to social change and infuses it with Marxist method
ology, the resultant radical pluralism can provide a foundation for the 
constructive aspect of critical legal studies. James starts from the belief that 
the active struggle for moral goodness is what makes life worthwhile. Members 
of the Conference, in contrast, start from a commitment to changing the world 
through first developing a theoretical understanding of the many loci of 
change. Just as the Conference has borrowed from and developed the argu
ments of the legal realists, however, it can also borrow from and develop 
James’ analysis.

The Conference’s commitment to change the world necessarily imparts a 
direction to Jamesian radical empiricism. Radical empiricism suggests that, 
instead of spinning grand theories to explain social events, we should begin 
with a consideration of experiences themselves. Marxist method directs us to 
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focus on the relations and processes within those experiences. For example, in 
confronting the problem of women’s inequality in the workplace we should 
look to our experiences as wife, husband, child, mother, employer, employee, 
etc. to glean a sense of relations that result in the unequal treatment of women. 
Those experiences are felt, and can inform our judgments if we can separate 
them from the conceptual frameworks we impose upon them. Once we allow 
experience to play this role in our understanding of the relations and processes 
affecting women, our theories will become less distorted and more practical. 
We will be more likely to discover the locus of change in each realm of 
experience.

Radical empiricism is pluralistic, but not all pluralistic theories are liberal. 
A pluralism infused by the desire to change the world is, unlike James’, radi
cal. Radical pluralism differs from Jamesian and liberal pluralism in two im
portant respects. First, it maintains that the concepts used to order experience, 
of which rules of law are an example, comprise a system of values.46 Second, 
whereas liberal pluralism accepts a wide range of values as having substantive 
validity, radical pluralism views value systems as functional rather than sub
stantive. It holds that each value system, by tentatively trying to explain expe
rience, is useful as a means of understanding the world and of exposing the 
locus of change in each experiential setting. Even absolutist positions serve 
these functions. By contrast, liberalism lacks the motive to push value systems 
in this direction. The pervasiveness of the goal of exposing loci of change 
therefore sets radical pluralism apart from liberalism.

46. See supra notes 4-6 (analyzing concepts used by judges as set of values held by their social 
group).

47. The question whether some value systems “work" better than others is not addressed. Neverthe
less, value systems that are more intimately informed by experience may “work” better because they 
are more easily and accurately applied to experience. It will be necessary to develop some means of 
evaluating a value system’s functional ability to resolve this issue; however, an underlying value may 
inform even this evaluation. Perhaps the value placed on change, and on exposing loci of change, can 
serve as the evaluative value. Perhaps, too. the underlying value placed on change distinguishes radical 
pluralism from a more thoroughgoing one.

Radical pluralism not only can be distinguished from liberalism, but also 
from all forms of absolutism, such as Marxism. Radical pluralism identifies 
not one locus of change, but a locus of change in each sphere of experience. It 
therefore demands change in many spheres, not only in that of class.

In conclusion, value systems are the tools of radical pluralism, helping us 
explain experience from a plurality of perspectives. As a result, we can begin 
to discern the many loci of change affecting experience. Yet while using many 
value systems to understand experience, radical pluralism does not claim that 
any system has substantive validity.47

C. RADICAL PLURALISM AND CRITICAL LEGAL STUDIES

By incorporating the notion that every analytical perspective necessarily im
poses a set of values onto underlying experience, radical pluralism is consistent 
with the critical aspect of critical legal studies. Moreover, radical pluralism 
makes this critique constructive; it gives functional validity to the imposition of 
many value systems on experience while rejecting contentions that any system 
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has substantive worth. Neither the white, upper middle-class perspective nor 
the Marxist perspective is in any sense “right”; both, however, may be useful.

Radical pluralism also furthers the aims of the Conference in two ways. It 
suggests an alternative model of judicial decisionmaking and provides a theo
retical foundation for efforts to further community by overcoming the distinc
tion between the self and others.

1. Implications of Radical Pluralism for a Critical Theory of Judicial 
Decisionmaking
Radical pluralism makes four demands of judges: First, that they admit that 

they impose a set of values on the experiences that give rise to a controversy; 
second, that they identify that set of values; third, that they recognize that the 
imposition of a different set of values could lead to a different result; and, 
fourth, that they explain why the result to which their set of values has led 
them is preferable.48

48. See Tushnet, supra note 5, at 411, 424-26. Professor Tushnet sketches a "political theory” of 
constitutional law; however, he does not sufficiently play out the practical consequences of his theory.

Legal realism also advocates explicit articulation of the values or policy concerns animating a legal 
decision. It assumes, however, that a social consensus exists which establishes a “true" value or policy 
underlying a legal rule. It thus moves absolutism from the plane of formality to the plane of policy. 
See Tushnet, Post-Realist Legal Scholarship, 1980 Wis. L. Rev. 1383, 1384-88. By contrast, radical 
pluralism acknowledges that no one set of values establishes a “correct” outcome of any controversy.

49. See supra notes 4-8 and accompanying text (describing critique of judicial decisionmaking).
50. Gabel, Reification in Legal Reasoning, in 3 Research in Law and Sociology 25 (1980).

Adoption of this judicial process would further the goals of the Conference. 
The third demand, that judges recognize that a different set of values could 
lead to a different result, is the positive embodiment of the Conference’s cri
tique of the law.49 Requiring that judges be honest about the values they em
ploy and their preference for the results to which those values lead them would 
force judges into a self-critical stance.

De-mystifying the legal decisionmaking process is one of the main goals of 
critical legal studies.50 Critical self-reflection would help to achieve that goal 
by providing a more realistic view of the law. Decisions would be seen as 
man-made rather than absolute, as tentative resolutions of controversies based 
on judges’ experiences. All rules of law would be understood as functional 
tools to resolve disputes, rather than as substantive reflections of absolute 
truth.

A number of structural limitations, such as the appointment process, make it 
unlikely that judges will ever behave in this fashion. An abandonment by 
judges of their express reliance on precedent and the rule of law would virtu
ally obliterate the legal system as we know it. In addition, because such judi
cial decisions would tend to undermine the judiciary’s legitimacy, judges 
would probably not be selfless and secure enough to adopt this decisionmaking 
process. Nevertheless, such a formulation at least offers an alternative vision 
that may inform our analysis.

2. Implications of Radical Pluralism for the Communitarian Vision
Notwithstanding critiques of Jamesian pragmatism as essentially individual
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istic,51 radical pluralism provides a theoretical foundation for those in the 
Conference who espouse a communitarian vision. As discussed earlier, a sig
nificant obstacle for the members of the Conference who advocate a communi
tarian ideology is the dichotomy between the self and the other, or the 
individual and society.52 Radical pluralism admits of no such dichotomy. It 
regards individuals as relational complexes, which are, in the process of relat
ing, both self-engaging in a relation and other-engaged in a relation. Even self
reflection is not an activity of the self separate from the other. Self-reflection 
recognizes the multiple aspects of any relational complex by treating the “self’ 
as both self-engaging in reflection and other being reflected upon.

51. See, e.g., R. Perry, supra note 41, at 221.
52. See supra note 13-15 and accompanying text.
53. Consensus agreement or a unified vision is not intended by the term “shared understandings.” 

“Shared understandings” merely represents open communication about, and active appreciation of, 
other perspectives. This also entails a sharing of experiences that underlie and inform that perspective.

54. In his informal introductory lecture on critical legal studies, Mark Tushnet has made this point. 
See supra note 3 (explaining absence of published support).

55. Indeed, Kant argued that every aesthetic act is motivated by a “shared hope for the potential of 
mankind.” M. Jay, supra note 18, at 177.

56. T. McCarthy, supra note 20, at 71.
57. See supra note 48 and accompanying text.
58. Id.

Each human being’s thought process must help order experience in a way, or 
ways, that make sense for that individual. Those who hold the communitarian 
vision therefore must show how to develop shared understandings that make 
sense of human experience. Because various perspectives lead to different re
sults, as in legal decisionmaking, shared understandings will not be automatic; 
they must be cultivated.53 What is needed, then, is an incentive to cultivate 
shared understandings.

An incentive to develop shared understandings can arise from individuals’ 
experiences. Throughout our lives, we experience fleeting precious moments 
during which we feel “connected” to those around us.54 It is difficult to articu
late the sensation; however, each of us has felt for brief periods of time that 
nobody around us holds any antagonism toward us and that we are free to 
accept ourselves and others without resistance. These are pre-conceptual ex
periences that we all seek to recreate and prolong. It is this desire, the desire to 
“connect up” with all of mankind, past and present, that can motivate us to 
seek communal understandings.55 Indeed, language structures are synthetic at
tempts to enhance feelings of connectedness.56

In order to develop communal understandings, individuals must develop a 
deliberative process similar to the one outlined for judges.57 Through critical 
self-reflection on one’s own decisionmaking process by use of the four-step 
process described above,58 the individual may come to understand that no one 
perspective is “right” and that value systems have only functional significance. 
The recognition that the imposition of a chosen set of values determines a 
result that can be justified only in terms of one’s preferences will make untena
ble a stubborn absolutism. This understanding, gained through self-reflection, 
will provide an incentive to recognize the functional validity of the perspec
tives of others. Indeed, not only will other perspectives be recognized as valid, 
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they may be recognized as useful for understanding one’s own experience. 
Thus, self-reflection may lead to sharing, which, in turn, may lead to shared 
understandings. In this way, radical pluralism may inform our decisionmak
ing process so as to lead toward community.59

59. Communal understanding is impossible without self-reflection because self-reflection leads to the 
recognition of the validity of perspectives other than one’s own. This, in tum, is a motivation to share; 
and sharing allows for communal understandings. This is not to say that critical self-reflection leads to 
feelings of connectedness (though it might); but rather, that reflection on the moments in which we 
experience such feelings is an incentive to recreate those moments.

Conclusion

Until the Conference on Critical Legal Studies can agree upon a theoretical 
foundation on which to base any positive social action, it will not have a real 
force within the legal community. Radical pluralism is preferable to Marxism 
as that theoretical foundation. It retains the focus on relations and processes 
that characterizes Marxist method and the goal of exposing loci of change, 
which is central to a radical theory. At the same time, it is not susceptible to 
the critical legal studies critique of absolutism. It rejects the substantive worth 
of existing value systems, although recognizing their functional utility. 
Through its recognition of the primacy of experience, radical pluralism can 
lead both to a legal system in which judges are self-reflective and honest and to 
a social system in which self-reflection makes possible the development of 
shared understandings.

Jennifer C. Jaff



Toward Establishing an International Tribunal for 
the Settlement of Cultural Property Disputes: 
How to Keep Greece From Losing its Marbles

In 1801 Lord Elgin, then British Ambassador to Constantinople, received a 
permit from Turkish authorities granting him the right to sketch and make 
casts of the structures and monuments at the Acropolis.1 In addition, the Turk
ish government authorized Elgin to “take away any pieces of stone with old 
inscriptions or figures thereon.”2 During the ensuing ten years, Elgin exported 
to Great Britain shiploads of statutes, friezes, and metopes from the Parthenon 
and other Athenian buildings.3 The “Elgin Marbles” officially became the 
property of Great Britain in 1816 when a Select Committee of the House of 
Commons purchased them for £35,000.4 The House of Commons also pro
vided for the maintenance of the collection in its own section of the British 
Museum.5

1. See generally J. Rothenberg. "Descensus Ad Terram” The Acquisition and Reception of 
the Elgin Marbles (1977) (detailed historical account of removal by Lord Elgin and subsequent 
British acquisition of portions of Parthenon and surrounding monuments and sculptures).

2. Id. at 153.
3. Id. at 182-84.
4. See \ Guide to the Department of Greek and Roman Antiquities in the British Mu

seum 12 (6th ed. 1928) (hereinafter cited as British Museum Guide],
5. Id.; see also J. Rothenberg, supra note 1, at 430-32 & n. 157 (recounting floor debate in House of 

Commons, subsequent vote, formulation of “Elgin Collection,” and appointment of Lord Elgin and all 
his male descendants as trustees of British Museum).

6. The Minister, Ms. Melinda Mercouri, suggested during an interview with the BBC that Great 
Britain return the Elgin Marbles Wash. Post, Apr. 21, 1983, at C13, col. 1. She repeated such informal 
requests for over a year. Id. Although she does not expect Britain to return every Greek statue from 
every museum, she argues that because the marbles are part of a “unique monument," their return 
would be no more extraordinary than Germany’s return of French treasures after World War 11. Id. at 
col. 2.

7. N.Y. Times, May 15, 1983, § 1. at 15. col. 5.
8. On March 7, 1983, British Arts Minister Paul Channon advised Parliament that “the Elgin Mar

bles were legally obtained and it remains the government’s view they should remain in the British 
Museum.” Wash. Post, Mar. 8, 1983, at C3, col. 5.

9. N.Y. Times, Aug. 29, 1982, § 2, at 24, col. 1.
10. Attorney-General of New Zealand v. Ortiz, [1982] 3 W.L.R. 570, 575 (Lord Denning’s statement 

of facts in case before British Court of Appeals).
Maori wood carving is a distinct form of art created by the Maori people of New Zealand. H. 

Gardner, Art Through the Ages 444 (7th ed. 1980). The carvings are bold in major forms but 
have surfaces that are interconnected by curvilinear detailing. Id. at 444-45. This particular carving is, 
in the view of experts, one of the finest examples of its kind outside of New Zealand and was valued by 
Sotheby Park Bernet in London at $300,000. N.Y. Times, supra note 9, at 24. col. 1.

Mr. Ortiz purchased the carving from a London art dealer for $65,000. Ortiz, [1982] 3 W.L.R at 575.

The Greek Minister of Culture informally requested the return of the Elgin 
Marbles for the first time more than a century and a half after their removal.6 
On May 13, 1983, the Greek government officially requested that Great Britain 
return the Elgin Marbles.7 The British have refused to honor the requests, and 
to date the stalemate continues.8

In June 1978 George Ortiz, a private collector of primitive art, offered his 
collection in an auction at Sotheby Park Bernet in London.9 The collection 
included a superior example of Maori wood carving—a five-panel door made 
of totaro wood, the surface of which was carved with peculiar human figures.10

1155
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After Sotheby’s announcement of the upcoming auction. New Zealand’s Attor
ney-General issued a writ declaring that the carving belonged to the New Zea
land government, and issued an injunction prohibiting its sale.11 Sotheby 
honored the injunction and withheld the carving from the auction pending 
trial.12

The dealer had purchased the carving in New Zealand from a Maori tribesman for $6000 and had 
removed it from the country without permission. Id.

11. Oritz, [1982] 3 W.L.R. at 576.
12. Id.
13. Historic Articles Act of 1962, N.Z. Stat. No. 37 of 1962, § 12; see Attorney-General of New 

Zealand v. Ortiz [1982] 2 W.L.R. 11, 13.
14. See Ortiz, [1982] 2 W.L.R. at 14-15. Section 12 of the Historic Articles Act incorporates the 

Customs Act of 1913 and provides that any historic article exported or attempted to be exported con
trary to the Historic Articles Act shall be forfeited to Her Majesty. Id. at 15.

15. Id. at 31. The trial court first determined that the Historic Articles Act provided for automatic 
forfeiture to the New Zealand government of illegally removed property. Id. at 22. It then concluded 
that nothing in the law of Great Britain prohibited the court from enforcing the New Zealand statute. 
Id. at 31.

It should be noted, however, that in resolving the preliminary issues of law. neither the Queen's 
Bench nor the Court of Appeals made any findings of fact, explaining that further proceedings would 
be necessary to settle any factual disputes. Id. at 13 (Queen’s Bench Division); Ortiz, [1982] 3 W.L.R. 
at 576 (Court of Appeals).

16. Ortiz, [1982] 3 W.L.R. at 585. The Court of Appeals reversed the trial court on both preliminary 
issues, holding that the New Zealand act does not provide for automatic forfeiture and is not enforcea
ble in Great Britain. Id. Thus the defendant, Ortiz, remained the legal owner of the carving. Id.

17. N.Y. Times, supra note 9, at 24, col. 2.
18. There have been some instances in which disputing parties achieved a satisfactory settlement on 

their own. In one such case a private collector, Norton Simon, returned a Chola Dynasty bronze sculp
ture to India after the government proved that it had been stolen from an Indian shrine. Wardwell, 
Repatriation of Art Works: An Old Problem Resurfaces, Art in America, Sept. 1980, at 15. India 
allowed Mr. Simon to retain possession of the sculpture for 10 years before requiring him to return it. 
Id. In another situation, a dealer in New York returned a Cameroon sculpture to the Kom people after 
the Cameroon government demonstrated that it had been stolen from their royal palace. Id.

In one of the most famous settlements the Museum of Modem Art (“MOMA") in New York agreed 
to return to Spain a work by Pablo Picasso entitled “Guernica.” Picasso painted “Guernica” immedi
ately after Hitler’s bombers razed the village in support of Francisco Franco in 1937. Markham. New 
Battle for Guernica , N.Y. Times, Nov. 26, 1978 (Magazine), at 90. It symbolized, in Picasso’s words, 
“my loathing for the military caste that has plunged Spain into a sea of suffering and death.” Id. at 92. 
Picasso brought the painting to New York in 1939 for a fundraising tour, but it remained at MOMA for 
the next 40 years. Wolmer, Guernica Will Go to Spain . . . At Last, Art News, Sept. 1980. at 82. 
Picasso specified that the painting should remain at MOMA only until his lawyer, Roland Dumas, had 
declared that “public liberties” had been restored in Spain. Markham, supra, at 92-93. Mr. Dumas 
made that declaration in 1979, after the United States Congress had already indicated that it approved 
of returning the painting to Spain. Id. at 94. Although it appears that Picasso’s terms did not bind the 
museum, MOMA agreed to return the painting to Spain. See id. at 92-93.

The New Zealand government instituted proceedings in the British courts. 
New Zealand argued that the removal of the Maori wood carving from New 
Zealand territory violated the Historic Articles Act of 1962,13 which prohibits 
the knowing removal of any historic article from New Zealand without the 
permission of the government.14 The Queen’s Bench Division held in favor of 
New Zealand,15 but the Court of Appeals reversed the decision.16 An appeal to 
the House of Lords is pending.17

These two examples of frustrated attempts by countries to retrieve art ob
jects of cultural and historical significance illustrate a grave problem in the 
world community. At present, no effective means exist to settle disputes that 
result from one country’s denial of a request from a country of origin for the 
return of its cultural property.18 In the absence of an international or bilateral 
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agreement that requires arbitration by an independent third party, or the wil- 
lingess of both disputing countries to otherwise submit to such arbitration, 
claimant countries must depend entirely on the courts in the present posses
sor’s country19 to grant good faith recognition and consideration of their claim. 
Even when the courts in the possessor’s country agree to consider a claim they 
may place undue weight on their own country’s traditional property law or 
refuse to apply to the conflict the law of the claimant country.

Recognizing the difficulty of resolving cultural property disputes, the United 
Nations Educational, Scientific and Cultural Organization (UNESCO)20 un
dertook a study of the situation in the 1960’s, and on November 14, 1970, the 
General Conference of UNESCO adopted the Convention on the Means of 
Prohibiting and Preventing the Illicit Import, Export and Transfer of Owner
ship of Cultural Property (“Convention”).21 Forty-six nations have approved 
the Convention,22 and thus far it represents the most comprehensive attempt 
by the international community to respond to cultural property disputes.

The Convention aims to remedy the difficulty of resolving cultural property 
disputes by preventing unauthorized transfers of cultural property.23 Toward 
that end. the Convention proposes that the states parties adopt a system of 
import and export controls.24 Although the Convention appears in the abstract 
to be an effective solution to the difficulty of cultural property dispute settle-

19. A present possessor may be a private individual, as in the Maori wood carving dispute, or a 
public or private museum. In any case, the dispute necessarily becomes one between nations because 
the claimant must request that the country of the present possessor exercise its authority over the pos
sessor in order to effectuate the return of the cultural property.

20. UNESCO is an international organization formed in 1945. W. Laves & C. Thomson, UNESCO: 
Purpose, Progress, Prospects 3 (1957). The purpose of UNESCO is to advance “through the educa
tional and scientific and cultural relations of the peoples of the world, the objectives of international 
peace and of the common welfare of mankind, for which the United Nations Organization was estab
lished and which its Charter proclaims.” J. Huxley, UNESCO: Its Purpose and its Philosophy 5 
(1947) (quoting UNESCO Constitution).

21. UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import, Export and 
Transfer of Ownership of Cultural Property, opened for signature Nov. 14, 1970, 823 U.N.T.S. 231 
(1972), reprinted in 10 Int’l Legal Materials 289 (1971) [hereinafter cited as Convention]. The final 
draft adopted in Paris was the culmination of efforts on three previous drafts. A special committee 
convened by UNESCO’s Director-General submitted the first draft on August 8, 1969. UNESCO Doc. 
SHC/MD/3 (1969). UNESCO circulated this draft to member states in August of 1969 with an invita
tion to submit comments and observations. UNESCO Doc. SHC/MD/5, at 2 (1970). Eventually, 34 
replies were received from the member states. UNESCO Doc. SHC/MD/5, Annex 1 (1970); UNESCO 
Doc. SHC/MD/5, Add. 2 (1970). The Director-General’s committee submitted a second draft and 
gave it to a Special Committee of Government Experts for a third revision. UNESCO Doc. 16 C/17 
(1970). The third draft was then adopted as the final Convention with a few changes in Paris in 1970. 
See Bator. An Essay on the International Trade in Art, 34 Stan. L. Rev. 275, 374-76 (1982) (discussing 
proceedings of Special Committee of Government Experts and problems encountered by delegations at 
meeting); Note, The Legal Response to the Illicit Movement of Cultural Property, 5 Law & Pol’y Int’l 
Bus. 932. 948-67 (1973) (comparing initial draft with Committee of Experts draft and detailing United 
States response to both drafts and final Convention).

22. N.Y. Times, supra note 9. at 24, col. 1.
23. The Convention recognizes that the overall scheme for preventing transfers of cultural property 

may. on occasion, fail. It therefore contains a provision for the return and recovery of a very limited 
class of cultural property “stolen from a museum or a religious or secular public monument or similar 
institution.” Convention, supra note 21, art. 7(b)(i). In view of the fact that the recovery provisions only 
encompass a subset of potential cultural property disputes, it appears accurate to characterize the Con
vention as primarily preventive in purpose.

24. Convention, supra note 21, arts. 6 & 7. For an overview of the Convention and its major provi
sions. see text accompanying infra notes 26-40. 
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ment, in reality it is limited in scope and in practice.25 Thus to date, the Con
vention has not achieved its primary goal—the prevention of unauthorized 
transfers of property. Consequently, persons still remove cultural property 
from its country of origin without detection, disputes continue to arise, and 
dispute resolution remains relatively difficult.

25. See infra notes 41-77 and accompanying text (discussing major inadequacies of the Convention).
26. Convention, supra note 21, art. 1. The definition provided by article 1 is ambiguous, causing 

many interpretation difficulties. See infra notes 54-61 and accompanying text (discussing interpretive 
problems that arise from an application of article 1).

27. Convention, supra note 21, art. 1. These 11 categories are: Fauna, flora, and mineral specimens; 
property relating to history, including the lives of national leaders and thinkers; products of archaeo
logical excavations; objects from dismembered monuments and historical sites; antiquities of greater 
than 100 years; artistic property including paintings, drawings, statues, sculpture, engravings, prints, 
lithographs, assemblages, and montages; rare manuscripts; old books and documents; postage, revenue, 
and other stamps; archives, including sound, photographic, and cinematographic; furniture more than 
100 years old; and old musical instruments. Id.

28. Id. arts. 6 & 7.
29. Article 6(a) directs states parties “[t]o introduce an appropriate certificate in which the exporting 

State would specify that the export of the cultural property in question is authorized. The certificate 
should accompany all items of cultural property exported in accordance with the regulations . . . .” 
Id. art. 6(a).

This note proposes the establishment of an international tribunal to settle 
disputes arising out of transfers of cultural property. The note first examines 
the Convention and exposes its major inadequacies. An examination of these 
inadequacies reveals two types of cultural property disputes that can arise on 
the international level—“convention disputes” and “extra-convention dis
putes.” The note argues that the tribunal should have subject matter jurisdic
tion over both types of disputes and then outlines the composition of the 
proposed court, procedures to be followed by disputing parties in bringing 
their case to the court, and the procedure the court would follow in settling a 
controversy. Finally, the note considers the analysis that such a tribunal might 
apply to both “convention” and “extra-convention” disputes, using specific ex
amples to demonstrate the advantages of settling cultural property disputes in 
an international tribunal.

I. The UNESCO Convention: Overview of the Preventive 
Mechanism

The UNESCO Convention is a comprehensive and multilateral attempt to 
prevent illicit transfers of cultural property. The Convention defines cultural 
property as “property which, on religious or secular grounds, is specifically 
designated by each State as being of importance for archaeology, prehistory, 
history, literature, art or science . . . ,”26 In addition to the state’s specific 
designation, the property must fall into one of eleven categories to qualify as 
cultural property.27

Only when a state party determines that a piece of property qualifies as cul
tural property is the property subject to the protections and restrictions estab
lished by the Convention. Most importantly, articles 6 and 7 impose on the 
property export and import controls.28 Article 6 mandates the adoption of an 
export certification procedure for all cultural property29 and prohibits the ex
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portation of such objects without certification.30

30. Id. art. 6(b).
31. Id. art. 7(b)(i).
32. Id. art. 7(b)(ii).
33. Id.
34. Id. art. 9. Professor Bator considers articles 7 and 9 to be “the heart of the Convention . . . .” 

Bator, supra note 21, at 377-78. Other commentators place greater emphasis on articles 6 & 7, the 
export and import control provisions. See Note, supra note 21, at 951, 960 (complementary import/ 
export controls provided for in first draft "the heart of the Convention,” though later emasculated in 
the final draft); Note, The UNESCO Convention on the Illicit Movement of Art Treasures. 12 Harv. 
Int’l L.J. 537, 548 (1971) (without export controls, system to control flow of cultural property “a bit 
hollow”) [hereinafter cited as Note, UNESCO Convention],

35. Convention, supra note 21, art. 9.
36. Id.
37. Id. art. 5.
38. Id. art. 5(b). The Convention describes the material to be included in the national inventory as 

“important public and private cultural property whose export would constitute an appreciable impover
ishment of the national cultural heritage.” Id.

39. Id. art. 10.
40. Id. art. 17, para. 5. The role intended for UNESCO has been unclear from the initiation of the 

Convention. The initial draft of article 17, then styled article 14, referred to a “settlement out of court,” 
thus implying that the role for UNESCO was that of a nonbinding arbiter. UNESCO Doc. SHC/MD/ 
3. Annex, at 5. This implication, however, was not altogether clear as several countries inferred that the 
provision conferred judicial competence upon UNESCO. UNESCO Doc. 16 C/17, Annex II, at 7. 
The Special Committee of Government Experts draft rejected this latter inference, thus bolstering the 
implication that disputes could ultimately be brought to court, although the draft specified no particular 

Article 7(b)(i) prohibits states parties from importing cultural property that 
has been stolen from museums, religious or secular public monuments, or sim
ilar institutions.31 Article 7(b)(ii) allows a party seeking recovery and return of 
illegally imported cultural property to make a demand through diplomatic 
channels by providing documentation to establish its claim.32 The requesting 
party must bear all expenses incident to the return of the property, including 
the payment of just compensation to an innocent purchaser or person with 
“valid title.”33

Beyond the export and import controls, article 9 of the Convention provides 
that a state party whose cultural patrimony is in jeopardy from pillage of its 
archaeological or ethnological materials may call upon other affected states 
parties to prevent such injury.34 Pending agreement on long-term measures, 
article 9 directs the parties to take provisional measures to prevent irremedia
ble injury.35 This multilateral effort may include “control of exports and im
ports and international commerce in the specific materials concerned.”36

The Convention contains various other provisions that are designed to ad
vance its preventive goal. Article 5 requires each party to establish one or 
more “national services”37 to conduct a “national inventory of protected prop
erty.”38 In addition, article 10 directs states parties to require antique dealers to 
maintain a record of the origin of each item of cultural property, the name and 
address of its supplier, and a description and price of each item sold, and to 
inform a purchaser of any relevant export prohibition.39

The Convention specifically addresses the problem of dispute resolution at 
only one point. Subsection 5 of article 17 provides that “]a]t the request of at 
least two States Parties to this Convention which are engaged in a dispute over 
its implementation, UNESCO may extend its good offices to reach a settlement 
between them.”40 The Convention provides no further procedure or mecha
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nism for the resolution of disputes.

II. The UNESCO Convention in Application: Major Inadequacies

The Convention is flawed in three major respects. First, the class of cultural 
property protected by the central mechanism of export and import controls is 
significantly underinclusive. Thus, the Convention does not explicitly prevent 
many disputes that currently arise over cultural property and does not provide 
a formal mechanism to settle those disputes. Second, many of the terms of the 
Convention are ambiguous and unworkable. The inability to define clearly 
and to apply easily central terms of the Convention hinders settlement of the 
few disputes to which the Convention does apply. Finally, several provisions 
appear to intrude unnecessarily into the domestic affairs of the states parties. 
A close examination of each of these areas of inadequacy demonstrates the 
need for further innovative measures to cope with the continuing problem of 
illicit transfers of cultural property.41

court. See id. Similarly, the drafters never explained the meaning of the term "good offices,” despite an 
initial request by Czechoslovakia for "an exact definition.” UNESCO Doc. SHC/MD/5, Annex II. at 
11.

41. Professor Bator cautions that an examination of the Convention should proceed only after con
sidering three points of background information: (1) only a small part of the Convention was intended 
to be operative in effect, with the remainder constituting rhetoric: (2) the document is the product of 
“major surgery,” with later provisions inserted in a framework the central premises of which had been 
rejected; and (3) the legislative process that produced the final draft was “highly confused and untidy.” 
Bator, supra note 21, at 370-71.

42. See supra notes 28-30 and accompanying text (describing provisions in article 6).
43. Article 7(c) of the initial draft of the Director-General’s special committee provided that states 

parties undertake “to prohibit the import within their territory of cultural property originating in an
other State Party to this Convention, unless it is accompanied by such a[n export] certificate . . . ." 
UNESCO Doc. SHC/MD/3, art. 7(c), Annex, at 3. The commentary to this first draft remarks that 
“import control of cultural property is complementary to export control.” UNESCO Doc. SHC/MD/ 
3, at 8. The drafters intended that the possessor of the object show an export certificate both at the 
point of exit from the country of origin and at the point of entrance in the country of destination. Id. 
The drafters hoped that the failure to prohibit the illicit export of cultural property would be remedied 
by preventing its subsequent importation. Id The revised version of the initial draft also contained 
provisions for complementary export and import controls. UNESCO Doc. SHC/MD/5, art. 7, Annex 
III, at 3.

44. The Special Committee of Government Experts Draft, which was adopted with few changes as 
the final Convention, introduced the narrower import controls. The Special Committee reasoned that 
states parties would endure “technical difficulties” and “very onerous costs” if required to implement 
complementary import controls. UNESCO Doc. 16 C/17, Annex II, at 5 (Special Committee Report 
describing reasons for changing article 7 provisions). In addition, the Committee believed that the 
primary responsibility for discouraging the illicit import of cultural property should rest with the muse
ums and “similar institutions” in the country of origin. Id.

A. THE UNDERINCLUSIVE EXPORT-IMPORT CONTROL SYSTEM

Article 6 of the Convention requires that states parties prohibit the export of 
cultural property that is not accompanied by an export certificate.42 To maxi
mize effectiveness the import control provisions of the Convention should 
complement the export control provisions. The Convention should mandate 
that states parties ban the import of all cultural property not accompanied by 
an export certificate. The initial draft of the Convention contained such a pro
vision.43 Article 7(b)(i) of the final Convention, however, provides less compre
hensive protection,44 requiring only that states parties prohibit certain imports 
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of cultural property. In order to qualify for the Convention’s import prohibi
tion, the property must (1) be stolen, (2) originate from a museum or public 
monument or similar institution, and (3) be documented as inventory of that 
museum, monument, or institution.45 The absence of any one of these elements 
would allow a party legally to import the object despite the country of origin’s 
refusal to grant export certification.46 Moreover, unless the property meets 
these three requirements, a state party is under no obligation to recover and 
return the cultural property of another state party that has been imported into 
its country.47 The change in the scope of article 7 import controls effectively 
broadens the array of cultural property that can be removed from a country of 
origin without violating any of the Convention’s provisions.48

45. Convention, supra note 21, art. 7(b)(i).
46. Id.
M. Id.
48. See Note, supra note 21, at 961 (import restriction of final Convention will not apply to property 

from illegal archaeological dig or private collection).
Professor Bator advances a highly favorable view of the narrower import controls in article 7(a). See 

Bator, supra note 21, at 356. Professor Bator believes that article 7(b) is particularly helpful in address
ing the problem of illicit transfers of cultural property because (1) it covers objects that fall within “the 
legitimate ‘core’ of national patrimony”—those that are already part of a significant public museum or 
institutional collection; (2) it reaches only objects the provenance of which is by definition known; and 
(3) it minimizes administrative enforceability and fairness problems and avoids overinclusiveness. Id.

Bator’s rationalizations for article 7(b)’s narrow scope, however, appear to reemphasize its inadequa
cies. The preventive approach of the Convention to illegal transfers would be more effective if it did 
not limit itself to a small portion of a state party’s cultural property. Moreover, the Convention is 
inconsistent in opting for administrative convenience and laxity in its central mechanism of import and 
export controls, while unabashedly calling for creation of an entire bureaucratic agency in another 
provision. See Convention, supra note 21, art. 5. (calling for states parties to establish a “national 
service” of sufficient staff to protect cultural heritage); id. art. 14 (calling for an “adequate budget” for 
“national service”). Finally, it may not be altogether sound to avoid overinclusiveness by accepting 
underinclusiveness.

49. Great Britain has never acceeded to the Convention. N.Y. Times, supra note 9, at 24, col. 1.
50. See supra note 10 (describing facts of Maori wood carving case).
51. One commentator suggests that a broad reading of “public monument” might include a national 

archaeological excavation site. See Note, supra note 21, at 961. There is no indication in the Maori 
wood carving case, however, that the swamp was the site of formal excavation. Rather, the tribesman 
discovered the carving while cutting a track through a swamp. Ortiz, [1982] 3 W.L.R. at 575.

52. See supra note 47 and accompanying text (return and recovery provision applies only to property 
meeting same three requirements of article 7(b)(i) import provision).

To illustrate better the inadequacy of this system, one need only consider the 
Maori wood carving example. Even if both New Zealand and Great Britain 
were states parties to the Convention,49 the Convention would not help New 
Zealand recover the carving. The wood carving was exported illegally from 
New Zealand under the Convention because it was removed without an export 
permit.50 Because the carving was not stolen from a museum, monument, or 
similar institution,51 however, Great Britain would be under no obligation to 
prohibit the importation of the carving. Moreover, Great Britain would not be 
obligated to return the carving upon New Zealand’s request because the return 
and recovery provisions of article 7(b)(ii) would not apply.52

The use of noncomplementary export and import controls as the basic 
mechanism to prevent and resolve cultural property disputes renders the Con
vention inadequate to settle even the relatively straightforward Maori wood 
carving case. Although the cultural property involved in that dispute is no less 
important to the patrimony of New Zealand than other property in museums, 
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the Convention does not protect the carving because it was not stolen from a 
museum.53 Moreover, a country may be as vehemently opposed to the export 
of its cultural property that is not housed in a museum or part of a public 
monument, as it is to the export of property so situated. The inability of the 
Convention to handle a broad range of cultural property conflicts clearly sig
nals the need for an alternate form of dispute settlement.

53. Certainly a particularly unique Picasso or Rembrandt that is presently in the country of origin in 
a private collection is no less significant to that country’s cultural heritage than a similar painting in the 
custody of a public museum.

54. Convention, supra note 21, art. 1; see supra notes 26-27 and accompanying text (describing article 
l’s definition and categorization of cultural property).

55. See Note, UNESCO Convention, supra note 34, at 543-44 (discussing two competing interpreta
tions for "specifically designated”); see also Note, supra note 21, at 959-60 (discussing same two inter
pretations); cf. Bator, supra note 21, at 382 (little weight should be given to phrase in determining 
Convention’s coverage).

56. Note, UNESCO Convention, supra note 34, at 543.
57. Id.
58. One author reasons that because customs officials are incapable of efficiently enforcing import 

and export bans a national inventory may be “a more workable approach” to preventing the illicit 
removal of cultural property from its country of origin. Note, supra note 21, at 960. Another commen
tator argues that undertaking a national inventory is even more difficult than issuing passport certifi
cates. Note, UNESCO Convention, supra note 34, at 543. Citing to the export certificate requirement 
contained in article 6 of the Convention, the latter commentator concludes that “specifically desig
nated” must refer to a passport concept. Id. at 544. Professor Bator believes that the “specifically 
designated” restriction should be treated only as a reminder to states parties to restrict their controls to 
significant items. Bator, supra note 21, at 382.

A 1978 report of 29 states parties on action taken to implement the Convention demonstrates that the 
states parties themselves have varied in their efforts to "specifically designate" cultural property. At 
least eight states parties claim to have prepared, or to be in the process of preparing, national inven
tories. Reports of Member States on the Action Taken by Them to Implement the Recommendation on the 
Means of Prohibiting and Preventing the Illicit Export, Import and Transfer of Ownership of Cultural 
Property (1964) and the Convention on the Means of Prohibiting and Preventing the Illicit Import, Export 
and Transfer of Ownership of Cultural Property (1970), 20 UNESCO C/84 & Adds. 1 & 2 (1978), at 6 & 
n .15 (hereinafter cited as Reports of Member States}.

Four other states parties have adopted legislation that sets out broad categories of restricted cultural 
property. Id. at 6 & n.16. For several states, this broad categorization constitutes the only “specific 
designation.” See, eg., id. at 26-29, 33 (outlining categorization and regulation scheme of Syria and 

B. AMBIGUOUS PROVISIONS

Although the Convention leaves many potential conflicts unsettled, it does 
provide a framework for resolving disputes in the narrow range of cases in
volving property stolen from a museum, monument, or similar insititution. 
Because the language of the applicable provisions is ambiguous, however, the 
Convention is largely ineffective as a preventive measure even in the situations 
it purports to cover.

Article 1, which establishes that cultural property must be “specifically des
ignated by each State as being of importance” and then enumerates the eleven 
categories into which the property must fall,54 is wrought with ambiguity. It is, 
for example, unclear when property must be “specifically designated.”55 One 
interpretation construes the phrase to require a specific designation only at the 
time an object is about to be exported—the so-called “passport theory.”56 A 
different, yet equally viable view suggests that specific designation be done as 
part of a national inventory of cultural property.57 Reasoned arguments sup
port both views.58 In either case the phrase is a definitional element of the term 
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“cultural property,” the very subject of the entire Convention. Without a de
finitive interpretation, therefore, it is difficult to apply article 1 and other provi
sions of the Convention.59

Zaire). Although this general approach appears relatively simple to implement, the task of determining 
whether at the time of export a particular object falls within a protected category still remains. There
fore the “passport” system of specific designation may be more efficient. See id. at 15 (Bulgaria holds 
seminar for customs employees working border zones to control export of cultural property).

Finally, still other states parties specifically designate cultural property by establishing broad catego
ries of restricted cultural property in addition to compiling a national inventory. Id. at 6 n.16, 14 (Bra
zil’s national legislation establishes general categories; immediate priority given to compiling national 
inventory); id. at 6 n.16, 18 (Canada’s Cultural Property Import Act establishes six categories as guide
lines for establishment of Canadian Cultural Property Control List).

59. Article 1 defines “cultural property” in part as being “specifically designated.” “Cultural prop
erty” is then used as a term of art in articles 2-7, 10-13, 15, and 17. Clarifying the definition of “cultural 
property” would help greatly in applying many of the Convention’s provisions.

60. Convention,.supra note 21, art. l(g)(i).
61. Id. art. l(j).
62. Id. art. 4.
63. The five categories include: (a) cultural property created by the individual or collective genius of 

a country’s nationals or stateless residents; (b) cultural property found within the national territory; (c) 
cultural property acquired by archaeological, ethnological, or national science missions with official 
permission; (d) cultural property received in a freely agreed exchange; and (e) cultural property ac
quired by gift or legal purchase and that was secured with the consent of the country of origin. Id.

64. See supra notes 26-27 and accompanying text (defining cultural property). The Report of the 
Special Committee of Government Expens sheds no light on the problem. It states that the purpose of

Additional interpretive problems arise with several of the eleven categories 
in article 1. Article l(g)(i), for example, categorizes cultural property as “pic
tures, paintings and drawings produced entirely by hand on any support and 
in any material.”60 It is unclear whether this category includes artistic photo
graphs. Because a true photographic masterpiece requires that the machinery 
used in taking and developing the work be operated and controlled by the 
skilled hand of an artist, one might argue that artistic photographs are in
cluded in article 1 (g)(i). On the other hand, photographs are arguably exclud
able because machinery is used and therefore the final product is not produced 
entirely by hand.

Alternatively, one could argue that the framers of the Convention intended 
photographs to be included in article l(j), which categorizes cultural property 
as “archives, including . . . photographic . . . archives.”61 Yet, if only those 
photographs that are housed in a nation’s archives may qualify as cultural 
property, many such works located elsewhere—in a museum for example— 
would receive no protection under the Convention. A broader reading of arti
cle l(g)(i) to include photographs may therefore be desirable.

This is but one example of the difficulties that may be encountered in apply
ing article 1. An authoritative definition of the term “cultural property” would 
greatly aid in the application of other substantive provisions of the Convention 
as well.

In addition to protecting cultural property per se, the Convention seeks to 
protect property that forms part of the cultural heritage of each state.62 Article 
4 defines cultural heritage as cultural property that fits into one of five catego
ries that create a nexus between the nation and the object.63 It is unclear, how
ever, what effect the article 4 definition has on the article 1 definition discussed 
above.64 One view is that article 1 cultural property must also qualify as “cul
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tural heritage” in order to gain the protection of the Convention’s subsequent 
provisions.* 65 If that is correct the subsequent provisions of the Convention 
should speak in terms of “cultural heritage.” In fact, “cultural heritage” is used 
only infrequently throughout the remainder of the Convention.66 On the con
trary, “cultural property” is the operative term of art for the Convention’s ma
jor provisions.67 Property arguably need fit only into the definition of “cultural 
property” to benefit from the Convention’s protective provisions.68

article 4 is to determine what "cultural property” forms a country’s “cultural heritage,” thereby making 
it possible to establish in subsequent articles the corresponding obligations of the states. UNESCO 
Doc. 16 C/17, Annex II (1970), at 4. The problem is that in subsequent articles outlining the states 
parties’ corresponding obligations, the Convention speaks of “cultural property” and not of “cultural 
heritage.”

In the states parties’ reports on implementation of the Convention, only Kuwait referred to article 4’s 
"cultural heritage” terminology. Reports of Member States, supra note 58, Add. 1. at 2. Kuwait’s De
partment of Antiquities and Museums considers cultural property discovered in Kuwait or property that 
has been exchanged, received as a gift, or purchased legally, to be part of the cultural heritage of that 
nation that the Department endeavors to protect by every available means. Id.

65. See Note, UNESCO Convention, supra note 34, at 545 (article 4 establishes a “connection test”; 
item must be sufficiently connected to claimant country to give it ownership preference over other 
countries).

66. See Convention, supra note 21. arts. 1, 5, 9, 12 & 14 (using term “cultural heritage”).
67. See supra note 59 (discussing recurrent use of term “cultural property" in 12 other articles).
68. See Bator, supra note 21, at 377 (article 4 “particularly unintelligible and also would seem to 

have no operative effects”).
69. There are a myriad of unintelligible provisions that a court could clarify. Article 13(a). for exam

ple, provides that states parties will undertake "to prevent by all appropriate means transfers of owner
ship of cultural property likely to promote the illicit import or export of such property." Convention. 
supra note 21, art. 13(a). No one has yet offered a meaningful interpretation of this provision. See 
Note, UNESCO Convention, supra note 34, at 554 (no indication in Convention as to what phrase 
means). There are other ambiguous provisions in the Convention as well. See Convention, supra note 
21, art. 5(b) (unclear if only cultural property included on national service’s list protected by Conven
tion); id. art. 6(b) (unclear whether “prohibit the exportation” means physically prevent export at 
border or legally prevent export via adoption of criminal laws and subsequent prosecution after export 
discovered); id. art. 7(b)(ii) (unclear whether “just compensation" means innocent purchaser’s basis or 
market value).

This discussion of the ambiguities of the Convention is not intended to be 
exhaustive, nor is it an attempt to arrive at an authoritative interpretation of 
the Convention’s troublesome language.69 Rather, the ambiguities are noted to 
highlight their effect on cultural property dispute settlement. Because the Con
vention as written is susceptible to many different interpretations it is an inef
fective method of settling disputes between parties that disagree with each 
other. If anything, the Convention provides further issues on which parties 
may differ. Under the Convention, the parties may disagree not only on the 
fundamental issue of who owns a piece of cultural property but on whether the 
object of their dispute is cultural property as defined by article 1, and whether 
the property meets the “cultural heritage” test of article 4. The ambiguities of 
the Convention thus make it difficult to resolve even those disputes that do fall 
within the Convention’s limited scope.

C. INTRUSIVE PROVISIONS INCLUDING QUALIFYING LANGUAGE

In their eagerness to prevent illicit transfers of cultural property the drafters 
of the Convention adopted some rather ambitious provisions. These provi
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sions delve into states parties’ domestic affairs and seem to require restructur
ing of governments and increased domestic regulation in each member nation.

Article 5, for example, instructs each state party to establish one or more 
“national services” to protect its cultural heritage.70 A companion article en
courages states parties to provide the service with an adequate budget.71 The 
functions assigned to the national services include formulating draft laws, 
maintaining a national inventory, promoting the development of scientific and 
technical institutions to aid in preserving cultural property, supervising 
archaeological excavations, establishing ethical principles for curators and col
lectors, taking educational measures to stimulate respect for cultural property, 
and publicizing the disappearance of any items of cultural property.72 Article 
10, another particularly intrusive provision, requires that states impose record
ing and warning duties on antique dealers.73

70. Convention, supra note 21, art. 5.
71. Id. art. 14. Earlier drafters envisioned that the national service would take the form of “state 

operated administrative services” with the “necessary administrative, technical and financial means to 
exercise their functions effectively.” UNESCO Doc. SHC/MD/3 (1969) at 6. They therefore assigned 
to the service an impressive list of 11 functions. Id. Annex, at 2-3 (listing 11 functions of proposed 
national services in then article 6).

72. Convention, supra note 21, art. 5(a)-(g).
73. Id. art. 10.
74. Cf. N.Y. Times, supra note 9. at 24. col. 1 (United States and Great Britain do not abide by the 

Convention). The United States Senate ratified the Convention with one reservation and six under
standings. including the understandings that the United States reserves the right to determine whether 
to impose export controls and that the Convention is neither self-executing nor retroactive. UNESCO 
Convention on Cultural Property: Hearings on H. R. 5643 Before the Subcommittee on Trade of the House 
Committee on Ways and Means, 95th Cong., 1st Sess. 78 (1977). See generally Note, supra note 21, at 
964-68 (outlining various formal reservations and positions assumed by U.S. in approving and ratifying 
final draft). To date Congress has not enacted any implementing legislation. Bator, supra note 21. at 
338-39 n.104.

75. Convention, supra note 21, art. 5; see also Convention, supra note 21, art. 14 (state party need 
only provide national service with adequate budget “as far as it is able”).

Most of the states parties that have submitted reports on action taken to implement the Convention 
have found it “appropriate” to have some type of national service operating within their borders. See 
generally Reports of Member States, supra note 58, at 13-33. The popular approach among these states 
parties has been to appoint a pre-existing governmental entity, such as a Ministry of Culture or a 
Department of Antiquities, to assume the role of the national service under article 5. Id. A few states 
parties, however, appear to have created wholly new bodies in response to article 5. See id. at 22 (Iran 
established Technical Committee in Department of Archaeology); id. at 31 (Yugoslavia’s Federal Exec
utive Council appointed ad hoc commission to coordinate activités carried out in implementing Con
vention).

Whether they have created a wholly new national service or merely appointed a pre-existing body to 

Because countries are unsure of the extent to which articles 5 and 10 would 
interfere with their domestic affairs, they may choose not to become parties to 
the Convention or to ratify the Convention only with a myriad of reserva
tions.74 This would limit the number of parties controlled by the dispute settle
ment mechanism of the Convention and increase the number of parties that 
become involved in intractable disputes similar to the Maori wood carving or 
Elgin Marbles situations.

It is possible that the framers of the Convention foresaw the potentially in
trusive nature of some of its provisions and sought to mitigate such effects by 
inserting qualifying phrases. Article 5, for example, provides that states parties 
need establish national services only “as appropriate for each [particular] 
country.”75 Article 10 has a similar provision that qualifies its recording re
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quirements for antique dealers.76 These qualifications, however, create addi
tional uncertainty as to a state party’s overall compliance with the Convention. 
A nation could conceivably choose not to abide by a provision of the Conven
tion, arguing that it is “inappropriate” to comply.77 The effectiveness of the 
Convention as a mechanism for regulating the conduct of states parties in or
der to prevent disputes is seriously undermined when each party has the op
portunity to decide independently when the rules of the Convention are 
appropriate.

serve as such, each of the states parties that have satisfied the national service requirement of article 5 
have made a unilateral decision with respect to which functions, as outlined in article 5, its national 
service shall perform. A considerable number of the states parties that have reported their progress 
under the Convention have national services that have fulfilled their article 5(b) duty of establishing 
and updating a list of important cultural property. See supra note 58 (eight states parties have or will 
prepare list; two combine list with general categorization). Only one state party has reported that its 
national service has prepared draft legislation. See Reports of Member States, supra note 58, at 14 
(Brazil’s National Historical and Artistic Heritage Institute contributed to preparation of draft bills to 
regulate protection of cultural heritage). Six reporting states parties have undertaken the article 5(d) 
task of organizing the supervision of archaeological excavations. Id. at 10. Only three countries have 
specified the pursuit of educational measures under article 5(f). Id. Finally, only one state party reports 
public information activities aimed at stimulating knowledge and interest in the Convention. Id.

76. See Convention, supra note 21, art. 10; Note, UNESCO Convention, supra note 34, at 547 (“as 
appropriate” mitigates impact of provision and represents abstention from decision as to form services 
should take). At least one commentator believes that the qualifying language also may remove the 
operational effect of the provision. See Note, supra note 21, at 963 (“as appropriate" means failure to 
regulate antique dealers not a breach of Convention if country determines no regulation is most appro
priate option).

Of the states parties that have reported their actions toward implementing the Convention, only four 
have adopted a form of antique dealer registration under article 10(a). Reports of Member States, 
supra note 58, at 10.

77. See Bator, supra note 21, at 377 (“as appropriate" places effectuation of national services provi
sion entirely within discretion of each state).

78. Article 25 of the Convention provides that the General Conference of UNESCO may revise the 
Convention. Convention, supra note 21, art. 25. Any revision, however, binds only those states that 
become parties to the revised convention. Id.

79. See infra note 118 (discussing Professor Bator’s description of the legislative process that pre
vailed at the Special Committee of Government Experts meeting).

In summary, the UNESCO Convention is an unsatisfactory method of set
tling cultural property disputes. First, the Convention purports to cover only a 
limited class of disputes involving items stolen from museums, public monu
ments, or similar institutions. Second, even the disputes addressed by the Con
vention are difficult to reconcile because key terms and phrases are hopelessly 
ambiguous. Finally, a Convention that allows each state party to interpret the 
relevant terms and provisions as it deems appropriate can not successfully pre
vent the illicit transfer of cultural property and thereby eliminate disputes be
tween parties.

It may appear at first blush that amendments to the Convention could im
prove its effectiveness.78 Reliance on this approach, however, would be im
practical. There is no evidence that a new committee would adopt any more 
precise language, or more encompassing import and export provisions, than 
the language or provisions contained in the present Convention. The confu
sion that surrounded the Special Committee’s legislative process in producing 
the final draft of the Convention suggests that a meeting to revise the Conven
tion would probably be fruitless.79

Even if member states were able to settle upon more precise wording, new 
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problems might arise. Rather than making the Convention a more effective 
instrument, extraordinarily minute detail in its operative provisions might se
verely limit its application. A document seeking to govern varied parties 
should preserve some degree of flexibility. Finally, there is no guarantee that 
even more precise language would not itself be open to more than one inter
pretation. The amendment approach is thus not an effective response to the 
shortcomings of the Convention. Rather, the international community needs a 
new mechanism with the capacity to enhance the Convention’s effectiveness in 
the class of disputes with which it deals, as well as to respond to the range of 
disputes that are beyond the Convention’s scope.

III. A Proposed Model for Cultural Property Dispute Settlement: 
The International Tribunal

An international tribunal for cultural property disputes80 would be the ideal 
mechanism for both enhancing the Convention’s effectiveness and settling dis
putes that are beyond the Convention’s scope. Such a tribunal could be 
adopted under article 25 of the present Convention, which provides that the 
Convention may be revised by the General Conference of UNESCO.81 This 
new international court should “interpret” the Convention’s troublesome lan
guage on a case-by-case basis in an effort to achieve a balance between hope
less confusion and restrictive exactitude.

80. Because UNESCO is an organization under the aegis of the United Nations, and the Interna
tional Court of Justice (“ICJ”) is the “principal judicial organ of the United Nations,” cultural property 
disputes could, in theory, be brought before the ICJ. See U.N. Charter, art. 92 (ICJ is U.N.'s “princi
pal judicial organ”). A recent trend in international affairs, however, has been to establish specialized 
tribunals to deal with particular types of issues, suggesting “an evolution and a maturing of the interna
tional legal system.” Baxter, Two Cheers for International Adjudication, 65 A.B.A. J. 1185. 1185 (1979); 
see also infra note 86 (listing various specialized international tribunals). The adoption of a specialized 
international tribunal for cultural property disputes would be consistent with this maturing trend. 
More importantly the specialized court may well render more sophisticated and equitable decisions 
than the ICJ.

81. Convention, supra note 21, art. 25. A General Conference could be convened to create a tribunal 
to handle disputes arising from the interpretation or application of the Convention. The provision 
adopted could also provide for the subsequent drafting and ratification of a “statute” or set of rules 
governing access to the court and its procedure and composition. Ultimately, another instrument of 
ratification or accession would be required from all previous and any new states parties for the tribunal 
to become operative under the Convention. See id. (revisions bind only states that become states par
ties to the revised Convention).

82. Although there is nothing explicit in the language to this effect, it is understood that the Conven
tion is not retroactive. See Bator, supra note 21, at 378-79 (article 15 implies that Convention follows 
general rule that application is prospective only).

a. subject matter jurisdiction

There are two general classes of cultural property disputes. The first includes 
“convention disputes”—disputes between parties to the Convention that are 
covered by the provisions of the Convention. The second class includes “ex
tra-convention disputes”—disputes that arise due to transfers of cultural prop
erty that are not covered by the Convention. Examples of this latter class 
include disputes over cultural property that was transferred before the Con
vention became effective,82 disputes over transfers of cultural property that 
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was not stolen from a museum, public monument, or similar institution,83 and 
disputes between two nations, one or both of which are not parties to the 
Convention.84

The tribunal should automatically have jurisdiction over all “convention 
disputes.” The court should also have jurisdiction in certain “extra-conven
tion” disputes. A provision in the court’s enabling statute would allow parties 
to formally recognize the Court as arbiter of cultural property disputes that are 
not covered by the Convention.85 Subject matter jurisdiction over disputes be
tween parties not subject to the Convention would be conferred on an ad hoc 
basis after a particular dispute has arisen and parties seek a third-party media
tor. It could also be mandated by separate bilateral agreements between 
nations.

B. ESTABLISHING THE COURT

Composition. The composition of the tribunal should be similar to that
of other international courts.86 The court could be comprised of twenty-one 
members, with a quorum of eleven required to render a valid decision.87 States

83. See supra notes 45-48 and accompanying text (discussing article 7 import controls that apply only 
to cultural property stolen from museums, public monuments, or similar institutions).

84. The Maori wood carving dispute and the Elgin Marbles controversy are examples of such extra
convention disputes.

85. Recognition of an international court's competent jurisdiction over a dispute is usually accom
plished by depositing a declaration of jurisdiction with the chief officer of the international organization 
that has sponsored the court’s enabling statute. See. e.g, U.N. Convention on the Law of the Sea. 
opened for signature Dec. 10, 1982, U.N. Doc. A/Conf.62/122 (1982). Annex VI. art. 287, at 119-120, 
reprinted in 21 Int'l Legal Materials 1245 (1982) [hereinafter cited as Sea Convention] (state party 
shall choose by written declaration to U.N. Secretary-General between four tribunals for settlement of 
disputes arising under Convention); Statute of the International Court of Justice, U.N. Charter. Ap
pendix 2. art. 36, para. 2 & 4 [hereinafter cited as Statute of 1CJ] (state party to Statute may declare 
compulsory recognition of the court's jurisdiction by depositing declaration with Secretary-General of 
U N.). A party could condition its declaration of jursidiction upon reciprocity by other states, or limit 
its declaration to a specific period of time. See, e.g., id. para. 3 (allowing conditional declarations of 
ICJ’s jurisdiction). Such a declaration would recognize the court’s jurisdiction for Convention disputes 
only. Jurisdiction for extra-convention disputes would have to be conferred upon the court by specific 
request of the parties at the time of the dispute.

86. Some of the international tribunals established to date include the International Tribunal for the 
Law of the Sea, see Sea Convention, supra note 85, art. I (establishing Sea Tribunal as alternative to 
International Court of Justice); the International Court of Justice, see U.N. Charter, art. 92 (ICJ 
principal judicial organ of United Nations); the European Court of Justice, see H. Schermers, Judi
cial Protection in the European Communities 359-407 (2d ed. 1979) (outlining in detail structure 
and operation of Court of Justice); the European Court of Human Rights, see Convention for the 
Protection of Human Rights and Fundamental Freedoms, 213 U.N.T.S. 221, art. 19 (creating court to 
ensure observance of engagements undertaken by parties) [hereinafter cited as European Convention]; 
the Inter-American Court of Human Rights, see American Convention of Human Rights, U.N. Treaty 
No. 17955, — U.N.T.S. —, art. 33 (creating court with competence in matters concerning fulfillment of 
parties' commitments to Convention), reprinted in L. Sohn & T. Buergenthal, Basic Documents 
on International Protection of Human Rights 221 (1973) [hereinafter cited as American 
Convention],

87. This is a rather large number of judges for an international court when compared to several other 
international tribunals. See. e.g.. Statute of ICJ, supra note 85, art. 3 (15 judges); American Conven
tion, supra note 86, art. 52. para. 1 (7 judges on Inter-American Court of Human Rights); H. 
Schermers. supra note 86. at 359 (9 judges on European Court of Justice). The recently established 
International Tribunal for the Law of the Sea, however, provides for a 21-member court. Sea Conven
tion. supra note 85, art. 2, para. 1. Assuming that most of the large number of states parties to the 
present UNESCO Convention would ratify a revised Convention that includes the proposed tribunal, a 
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parties could elect members of the court from a pool of nominated candidates, 
each of whom should possess certain qualifications, including a high moral 
character and recognized competence in international law.* 88 No two members 
of the court should be of the same nationality.89

large number of judges would be more representative of states parties and would thereby confer greater 
legitimacy on the court.

88. These are the boilerplate qualifications found, in one form or another, in nearly every document 
outlining the make-up of an international court. See, e.g., Statute of ICJ, supra note 85, art. 2 (judges 
must possess high moral character and qualifications required for appointment to highest judicial office 
in respective country or be recognized as competent in international law); European Convention, supra 
note 86, art. 39, para. 3 (judges must possess high moral authority and recognized competence and 
qualifications required for appointment to high judicial office); Sea Convention, supra note 85, annex 
VI. art. 2, para. 1 (judges must possess highest reputation for fairness and integrity and recognized 
competence in field of law of sea).

89. This restriction furthers the goals of representation and legitimacy advanced by the provision for 
21 members discussed above. See supra note 87 (discussing enhanced legitimacy of court because large 
membership allows more representation of states parties). Both international courts dealing with 
human rights operate according to this policy. See European Convention, supra note 86, art. 38 (no 
two judges may be nationals of same state); American Convention, supra note 86, art. 52, para. 2 
(same); cf. Statute of ICJ, supra note 85, art. 2 (judges elected regardless of their nationality).

90. It is common practice to stagger elections so that the entire court is not elected at once. See, e.g.. 
Sea Convention, supra note 85, art. 5, para. 1 (seven judges elected every three years for nine-year 
terms); Statute of ICJ, supra note 85, art. 13, para. 1 (five judges elected every three years for nine-year 
terms); American Convention, supra note 86, art. 54, para. 1 (three judges elected every three years for 
six-year terms); European Convention, supra note 86, art. 40, para. 1 (four judges elected every three 
years for nine-year terms).

91. See, e.g., Sea Convention, supra note 85, art. 7, paras. 1-2 (no member may exercise political or 
administrative function, associate with or maintain financial interest in enterprise dealing with seabed, 
or act as agent, counsel, or advocate in any case); Statute of ICJ, supra note 85, arts. 16 & 17 (no 
member may exercise political or administrative function, engage in occupation of professional nature 
or act as agent, counsel, or advocate in any case).

92. See, e.g., Sea Convention, supra note 85, art. 10 (members enjoy diplomatic privileges and im
munities when on business of tribunal); Statute of ICJ, supra note 85, art. 19 (same).

93. See, e.g., Sea Convention, supra note 85, art. 282 (procedure provided for in general, regional, or 
bilateral agreement to give binding decision in case of dispute applies in lieu of Convention procedure).

For an example of a bilateral agreement, see Treaty of Cooperation Between the United States of 
America and the United Mexican States Providing for the Recovery and Return of Stolen Archaeologi
cal, Historical and Cultural Properties, July 17, 1970, 22 U.S.T. 494, T.I.A.S. No. 7088 (treaty to ad
dress problem of illicit transfer of Pre-Columbian art from Mexico to United States).

94. Convention, supra note 21, art. 15.

The judges would serve nine year terms with one-third of the court being 
elected every three years.90 Reelection would be permitted. During their re
spective terms, the members of the court would be barred from holding other 
administrative or political positions in their respective countries91 and would 
enjoy diplomatic privileges and immunities.92

Access. A dispute would be ripe for adjudication by the tribunal only
after the fulfillment of several conditions. The nations would follow one of 
two procedures depending on whether there is a bilateral agreement between 
the parties. If the nations involved in the controversy are parties to a bilateral 
agreement, then any settlement procedures provided for in the agreement 
should be followed before submitting the case to the tribunal, regardless of 
whether the countries are parties to the Convention.93 This would be consistent 
with article 15 of the present Convention, which allows states parties to make 
agreements among themselves concerning the restoration of cultural property 
or to continue implementation of agreements already in effect.94 Under these 
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circumstances a case would be ripe for the court’s consideration upon the par
ties’ failure to settle the dispute under the provisions of the bilateral 
agreement.95

95. Any question that might arise as to whether the bilateral agreement’s dispute mechanism had 
failed, thereby opening access to the international tribunal, would be decided by the tribunal. See Sea 
Convention, supra note 85. art. 288, para. 4 (in event of dispute as to court’s jurisdiction, matter to be 
settled by that court).

96. Sea Convention, supra note 85, art. 279. It is unclear whether a similar obligation would be 
necessary for cultural properly disputes. Arguably, disputes over seabed resources are more likely to 
lead to hostilities than disputes over cultural property.

97. Id. art. 283.
98. Id. art. 284, para. 1.
99. Id. art. 284, para. 3, & art. 286.
100. See European Convention, supra note 86, art. 47.
101. Id. (European Court of Human Rights may deal with case only after Commission acknowl

edges failure of efforts to reach friendly settlement); American Convention, supra note 86, arts. 48-50 & 
61 (Inter-American Court of Human Rights may deal with case only after Commission procedures 
completed).

102. See European Convention, supra note 86, arts. 28 & 30-31 (Commission to conduct investiga
tion, place itself at disposal for friendly settlement, and draw up report); American Convention, supra 
note 86, arts. 48-50 (same).

The Convention should establish conditions for access if the nations in
volved in a cultural property dispute are not bound by any bilateral agree
ment, but are signatories to the Convention. The Convention should require 
the parties to attempt to reconcile their dispute before submitting it to the tri
bunal. The attempted conciliation of a Convention dispute could be structured 
in one of two ways. First, the conciliation structure could follow that set up by 
the Convention on the Law of the Sea. That Convention establishes a series of 
obligations and options that attempt to foster settlement of the dispute before 
the parties reach the court. States parties are under an obligation to settle dis
agreements by peaceful means96 and to exchange views regarding dispute set
tlement by negotiation or other means.97 In addition, each party has the option 
of inviting the other party to conciliate via formal proceedings.98 If the other 
party does not accept the invitation, or if the parties cannot agree on a specific 
procedure, the conciliation proceedings are terminated and the case is ripe for 
adjudication in one of the forums provided by the Sea Convention.99 This pro
cedure could easily be followed by states parties involved in a cultural prop
erty dispute.

Alternatively, conciliation could proceed under the more obligatory scheme 
that is characteristic of international conventions on human rights.100 This 
scheme conditions access to the human rights courts on completion of certain 
procedures before a standing commission.101 The commission investigates the 
charges of breach of the respective convention, serves as a mediator, and writes 
a report on the dispute that is made available to the court in the event of 
subsequent litigation.102

The dispute resolution mechanisms of the Sea Convention and the human 
rights conventions differ in two major respects. Whereas the Sea Convention 
makes conciliation attempts optional, the human rights conventions mandate 
submission of disputes to a commission for attempted settlement as a prerequi
site to adjudication. In addition, the Sea Convention approach allows two- 
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party negotiations, while the human rights approach provides for a constant 
third-party role in the settlement proceedings.

The Sea Convention’s procedure for deciding when a case is ripe for adjudi
cation is a more appropriate model for the cultural property tribunal to follow. 
It would not require a standing commission, eliminating the costs of establish
ing and maintaining such a commission.103 Moreover, the Sea Convention 
procedure would prevent futile and time-consuming settlement discussions be
tween parties that are adamant about their positions.104 In the context of a 
cultural property dispute, however, it may be worthwhile to require states par
ties to invite the opposing party to conciliation meetings, rather than leaving 
this as an optional step, as does the Sea Convention. Such an obligation would 
not make settlement proceedings mandatory, but would require that parties at 
least consider such proceedings as a viable alternative before turning to the 
court.

103. The number of commission members is generally similar to the number of judges on the court 
and therefore establishment of a commission entails substantial extra cost. See, eg.. American Con
vention, supra note 86, art. 34 (American Commission on Human Rights comprised of seven members). 
These members are elected in proceedings similar to judge's elections. See id. art. 36. (governments 
propose slate of candidates for election); European Convention, supra note 86. art. 21 (Commission 
elected by Committee of Ministers from list drawn by Bureau of Consultative Assembly). The states 
parties are responsible for bearing the costs of the body. See American Convention, supra note 86, art. 
72 (members of Commission receive emoluments and travel allowances as determined by Organization 
of American States); European Convention, supra note 86, art. 58 (Commission expenses borne by 
Council of Europe).

104. An example of a party that might consider conciliation futile would be Great Britain in the 
Elgin Marbles dispute. After holding the property for nearly 168 years and having established a wing in 
its national museum exclusively for the Marbles, it is doubtful that Great Britain would be amenable to 
giving up any or all of the pieces pursuant to negotiation.

105. Parties before the court would be limited to states, excluding individuals and private organiza
tions. See, e.g., Statute of 1CJ, supra note 85, art. 34, para. 1-2 (only states may be parties although 
court may request relevant information from public international organizations); cf. Sea Convention, 
supra note 85, art. 20 (tribunal open to states parties and other entities in cases submitted pursuant to 
parties’ agreement conferring jurisdiction on court).

This limitation does not, however, have the effect of elimnating from the court’s consideration dis
putes over cultural property held by an individual or private organization. Such a controversy ulti
mately involves the recognition and enforcement of one country’s law by another. See supra note 19 
(discussing present possessors and ultimate issue of recognition and enforcement).

106. See, e.g. Statute of ICJ, supra note 85, art. 45 (procedure before court consists of written and 
oral arguments); cf. H. Schermers, supra note 86, at 370-71 (initial consideration of cases in European 
Court of Justice by judge-rapporteur who delivers preliminary report and opinion to court before oral 
procedure).

107. The use of chambers is common practice in international courts. The International Court of 
Justice may form a chamber consisting of three or more judges to deal with a specific category of case 
such as labor cases. Statue of ICJ, supra note 85, art. 26. The court may also form a chamber of 
unspecified number to deal with a particular case, or to deal with a case at the parties’ request. Id.

The European Court of Human Rights, on the other hand, considers every case as a chamber of 
seven judges including the ex officio membership of any judge who is a national of a state party in

A different ripeness procedure would be necessary for extra-convention dis
putes. The court would determine whether to accept a case for an immediate 
hearing or to direct the parties to attempt conciliation. Should that attempt 
fail, the court could then accept the case for a hearing.

Procedure. After finding a case ripe for adjudication the tribunal would
accept written submissions and hear the parties’105 oral arguments.106 The case 
could be argued before the entire court or before a designated chamber107 
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whose decision would have the effect of a decision by the entire court.
The court would render a judgment on the basis of a majority vote and 

would issue an opinion, including concurrences and dissents, stating reasons 
for the decision.108 The decision would be final and not subject to appeal.109

volved in the case. European Convention, supra note 86, art. 43. The remainder of the judges are 
chosen by lot. Id. The European Court of Justice makes use of chambers to conduct preparatory in
quiries, decide requests for legal aid, and hear disputes over execution of the court’s decision on costs. 
H. Schermers, supra note 86, at 369. When rendering a judgment, however, the court normally sits in 
plenary session. Id.

The new U.N. Convention on the Law of the Sea provides for the establishment of a permanent Sea- 
Bed Disputes Chamber of the International Tribunal for the Law of the Sea. Sea Convention, supra 
note 85. art. 187. The tribunal may also form chambers of three or more judges for certain categories of 
disputes or when parties to a dispute so request. Id. art. 15, paras. 1-2. Finally, an annually formed 
chamber of five judges is provided to determine disputes by summary procedure. Id. art. 15, para. 3.

108. International tribunal procedures often provide for dissenting and concurring opinions. See, 
e.g.. Sea Convention, supra note 85, art. 30, para. 3 (any member entitled to separate opinion if judg
ment does not represent in whole or in part unanimous opinion of members); Statute of ICJ. supra note 
85, art. 57 (same); European Convention, supra note 86, art. 51 (same); American Convention, supra 
note 86, an. 66 (same). The European Court of Justice, however, does not allow dissenting or concur
ring opinions. See generally H. Schermers, supra note 86, at 397-99 (discussing advantages and disad
vantages of including concurring and dissenting opinions).

109. This is the general approach of international tribunals, although a party has the opportunity to 
request the court at a later date to construe the decision’s scope and meaning. See, e.g., Sea Conven
tion, supra note 85, art. 33, para. 3 (upon request of party, tribunal shall construe decision’s meaning or 
scope).

The International Court of Justice allows parties to make an “application for revision” upon the 
discovery of a fact that is of such a nature as to be a "decisive factor.” and that was unknown to the 
court or applying party at the time of decision. Statute of ICJ, supra note 85, art. 61, para. 1. The 
omission of this fact, however, must not have been due to the negligence of the moving party. Id.

IV. Analysis of Convention Disputes

The use of a tribunal to adjudicate cultural property disputes would cure 
several of the major inadequacies in the UNESCO Convention by providing 
interpretations of the Convention in the context of particular disputes, by issu
ing advisory opinions, and by granting provisional relief.

a. interpreting the convention in the settlement of a particular 
dispute

Consider the following hypothetical. The Queen of England commissions 
world-renowned Canadian photographic portraitist Alexander Karsch to do 
formal portraits of the royal family in a four-day session to be conducted at 
Buckingham Palace. Karsch returns to Canada, prepares the portraits, and 
ships them to the palace.

Great Britain’s national service has designated “all portraits of the royal 
family created within the country as cultural property of England.” One night, 
an intruder enters the family quarters and steals one of the portraits. The thief 
smuggles the portrait out of England and sells it to a private collector in the 
United States. Pursuant to article 7(b)(ii) of the Convention, Parliament sends 
a diplomatic request to the United States Department of State for the return of 
the portrait. The State Department refuses, claiming that article 7(b)(ii) does 
not apply because the portrait is not “cultural property” under the Convention. 
Officials from both countries meet several times without resolving the dispute.
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Without a tribunal a stalemate would ensue because the two countries, al
though signatories to the Convention, interpret the critical provision differ
ently. In the absence of a tribunal with competent jurisdiction, no authority 
exists to provide a remedy to Great Britain. A tribunal, however, would pro
vide a forum for settlement of the dispute and afford Great Britain an opportu
nity to force the United States to defend its interpretation. Because the parties 
attempted conciliation and failed, the case would be ripe for adjudication. 
Therefore, the court would have jurisdiction, assuming that both countries had 
previously deposited declarations recognizing the tribunal's authority110 to in
terpret and apply the provisions of the Convention.111

110. Assuming that no bilateral agreement existed between the disputing countries, the states would 
have fulfilled the conciliation obligation by holding the series of meetings on the problem. See supra 
notes 93-104 and accompanying text (states parties must fulfill obligations to gain access to tribunal). 
Great Britain therefore may petition the court for settlement of the dispute. Id.

111. See supra note 85 (discussing recognition of subject matter jurisdiction by formal declaration).
112. See supra note 27 (summarizing 11 categories into which cultural property may fall in meeting 

definition).
113. The court could consider arguments that the portrait fits into the category of “pictures, paintings 

and drawings produced entirely by hand,” Convention, supra note 21. art. 1 (g)(i), that the portrait is 
part of Great Britain’s photographic archives, id. art. 1 (j), and that the portrait is property relating to 
the life of a national leader. Id. art. 1(b) (categorizing cultural property as property relating to lives of 
national leaders).

114. Article 1 requires that, in addition to placement in one of 11 categories, property must be “spe
cifically designated by each State as being of importance . . . .” Id.

In resolving this matter, the court would decide whether specific designation entails a passport con
cept or designation by means of a national inventory, thereby ending a decade of debate over the term’s 
meaning. See supra notes 54-59 and accompanying text (substance of debate, including implications of 
choosing either passport or national inventory theory).

115. For a discussion of article 4’s provisions, see supra notes 62-68 and accompanying text.
In the hypothetical posed, the portrait may meet the cultural heritage test under either article 4(a) 

(important cultural property created within state by foreign nationals or stateless persons), or 4(e) (cul
tural property received as gift or purchased legally with consent of competent authorities of country of 
origin). Convention, supra note 21, arts. 4(a) & (e).

116. The court could read article 4 as requiring that “cultural property” under article 1 also be 
“cultural heritage” under article 4 before the Convention’s other provisions apply. See supra note 65 
and accompanying text (article 4 establishes additional “connection test” that must be met before Con
vention applies).

Alternatively, the court could determine that article 4 is purely rhetorical and inoperative. Thus the 
inquiry into whether the portrait falls within article 4(a) or 4(e) would be unnecessary. See supra note 
68 (Professor Bator claims article 4 has “no operative effect”).

As a threshold matter, the court would decide whether the portrait is “cul
tural property” as defined in article l.112 The court would first determine 
whether one of the categories in article 1 covers a photographic portrait.113 
The court would then consider whether Great Britain “specifically designated” 
the property.114

If the court found the portrait to be cultural property as defined by article 1. 
the focus would turn to whether the cultural property could be deemed “cul
tural heritage” within the meaning of article 4.115 If the portrait qualifies as 
cultural heritage, the court would then clarify whether any further significance 
is to be attributed to cultural property that is also cultural heritage.116

In the event that the court found the royal portraits to be covered by the 
provisions of the Convention the United States would have to respond to the 
British diplomatic request. The court would reach its conclusions about the 
meaning of Convention provisions, to the extent feasible, through regular 
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methods of statutory interpretation. The court, for example, would first ex
amine the language of the particular section of the article and decide whether 
it was clear and unambiguous on its face, an unlikely conclusion given the 
present text of the Convention.117 If the language were considered ambiguous, 
the court could examine the legislative history of the provision. The tribunal 
could draw upon the history of the Convention from the various early drafts 
and the accompanying commentary.118 A final option for the court would be to 
construe a troublesome word or phrase in light of the text of other Convention 
provisions and, perhaps, the underlying policy of the entire Convention.119

117. See supra notes 54-69 and accompanying text (discussing numerous ambiguous provisions in 
Convention and ambiguity problem in general).

118. See supra note 21 (citing several preliminary drafts). This could be problematic at times because 
the commentary often is frustratingly brief and uninformative. Moreover, Professor Bator points out 
that the entire legislative process of the final draft by the Special Committee of Government Experts 
was hopelessly confused. Bator, supra note 21, at 374. Debate proceeded provision by provision, 
thereby “preclud|ing] the possibility of a sharp and focused debate on the basic structure and theory of 
the Convention.” Id. Delegates’ views on the Convention ranged from desires to implement the 
United States delegation’s overhaul of the Convention to hopes of retaining the initial draft. Id. at 374- 
75, The meetings proceeded in four different languages simultaneously, often making impossible any 
meaningful discussion of “abstract conceptualizations” such as ownership or bona fide purchase. Id. at 
375. Votes were taken by hand without prior notice and were often missed by delegates who were 
momentarily absent. Id. at 375. It is doubtful, then, that the Special Committee's Report will aid a 
court in its interpretation. This is significant because the Special Committee draft was adopted almost 
verbatim as the final Convention.

119. In the context of the hypothetical, for example, the court could refuse to construe “picture" in 
article l(g)(i) to encompass photographs because article 1 (j) refers to “photographic archives.” Resort
ing to this approach to construction would require that the court operate in a gray area where there may 
be little support for the court’s particular interpretation. Although every interpretation by the court 
ideally should be supported by a reference to a previous draft or report, even a slightly supported 
interpretation would be an improvement over no interpretation at all because it would give that portion 
of the Convention certainty for future disputes.

120. One commentator has remarked, “It is not altogether a bad thing that a threat to take the matter 
to adjudication leads to a startled reply, ‘No, not that!’ and a quick march to settlement" Baxter, supra 
note 80, at 1188. For a slightly more skeptical view of the ability of a tribunal's existence to foster 
settlement, see Partan. Introduction: Increasing the Effectiveness of the International Court. 18 Harv. 
Int’l L.J. 559, 563 (1977) (presence of option to litigate may affect behavior of parties to international 
dispute, but no study to support proposition with respect to ICJ).

121. See supra text accompanying notes 54-69 (reviewing several Convention provisions that are 
ambiguous).

The advantage of an international tribunal for settling disputes is clear. The 
court could resolve a stalemate between two countries that is based upon fun
damentally different, yet equally supportable, interpretations of the Conven
tion. The court’s decisions would necessarily clarify the Convention’s 
ambiguous provisions and thereby establish a body of case law to guide the 
court in resolving future disputes. The case law may have the effect of encour
aging settlement of future disputes because of the greater predictability of the 
court’s decision.120

B. INTERPRETING THE CONVENTION IN ISSUING ADVISORY OPINIONS

The court could further enhance the Convention as a dispute settlement de
vice by issuing advisory opinions. In its advisory capacity the court would 
clarify those provisions of the Convention that are ambiguous121 or intrusive 
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on the sovereignty of states parties.122
If, for example, a state is uncertain whether its decision not to establish a 

“national service” for cultural property complies with article 5, the state could 
request from the court an advisory opinion interpreting that provision.123 The 
opinion could specifically delineate the requirements for compliance and serve 
as a tool for structuring states parties’ activities.

C. GRANTING PROVISIONAL RELIEF

The present Convention contains an “emergency provision” in article 9 that 
allows any state party that believes its archaeological or ethnological materials 
are “in jeopardy” to request other states parties to take provisional “concrete 
measures” to prevent pillage of such materials.124 The negotiators adopted this 
provision to respond to two types of cases: (1) the wholesale removal or de
struction of the remains of a particular civilization, and (2) the widespread 
illegal excavation, stimulated by the international art market, that threatens to 
destroy important archaeological resources.125

Although article 9 appears to be a valuable tool for preventing the illicit flow 
of cultural property from its country of origin, in practice the provision does 
not accomplish this goal. Even upon an express declaration by a threatened 
country that its archaeological and/or ethnological material is “in jeopardy,” 
other states parties are not obligated to impose import controls respecting that 
material.126 Rather, the Convention merely requires the requisitioned states 
parties to investigate the threatened country’s claim and then decide whether a 
state of “jeopardy” in fact exists in the requesting country.127 Only then will 
the concerned parties further negotiate “concrete measures” to prevent the pil
lage of the cultural materials.128

Although this may be an orderly manner in which to proceed, it ignores the

122. See supra text accompanying notes 70-77 (reviewing several Convention provisions that facially 
intrude into states parties’ domestic affairs).

123. Several of the Convention’s provisions could give rise to conflict over whether a party was in
compliance. See, eg., Convention, supra note 21, art. 5; supra notes 70-72 and accompanying text 
(discussing uncertainty over extent of requirement to establish national service); Convention, supra 
note 21, art. 10; supra notes 73, and accompanying text (discussing uncertainty over duty to
regulate antique dealers); Convention, supra note 21. art. 13 (provision confusing as it need only be 
complied with as “consistent with laws of each state”); id. art. 7(a) (parties need only prevent museums 
from acquiring illicitly exported cultural property as “consistent with national legislation”); id. art. 14 
(state party need only provide national service with adequate budget “as far as it is able”).

124. Article 9 provides:
Any State Party to this Convention whose cultural patrimony is in jeopardy from pillage of 
archaeological or ethnological materials may call upon other States Parties who are affected. 
The States Parties to this Convention undertake, in these circumstances, to participate in a 
concerted international effort to determine and to carry out the necessary concrete measures, 
including the control of exports and imports and international commerce in the specific mater
ials concerned. Pending agreement each State concerned shall take provisional measures to 
the extent feasible to prevent irremediable injury to the cultural heritage of the requesting 
state.

Convention, supra note 21, art. 9. The provision comes from a United States draft proposal. Note, 
supra note 21, at 962.

125. Bator, supra note 21, at 340.
126. Id.
127. Id.
128. Id. 
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need for immediate action when a country requests provisional relief. While 
the various states parties are investigating and affirming a state of jeopardy in 
the requesting country, the illegal removal of cultural property that the provi
sion is aimed at preventing continues. Implementation of the article 9 provi
sions poses several other problems as well. The article does not specify how the 
states parties should determine whether an object of cultural property is in 
jeopardy. It does not indicate who conducts the investigation, the extent of the 
investigation, or whether the determination must be reached by a decision of 
the majority of the states involved or by unanimous consent. Moreover, if the 
parties do determine that a state of jeopardy exists, it is likewise uncertain who 
decides the concrete measures to be implemented to prevent an injury to the 
cultural heritage of the requesting country. Finally, because the success of the 
provision depends upon “a concerted international effort,” one nation’s refusal 
to comply with the proposal’s concrete measures may well negate the entire 
scheme.

The value of an international tribunal in these situations is evident. A coun
try that believes its cultural materials are “in jeopardy” could apply to such a 
court for provisional relief.129 The court would then determine, based on the 
evidence presented to it by the requesting party and from any other party from 
whom the court has requested evidence, whether the “in jeopardy” status ex
isted. If the court found that the “in jeopardy” status existed, it could then 
fashion a “necessary and concrete measure” and notify the affected countries.

129. The granting of provisional relief is an accepted procedure in several international tribunals. 
See, e.g., Statute of ICJ, supra note 85, art. 41 (court has power to indicate any provisional measures 
necessary to preserve rights of either party); American Convention, supra note 86, art. 63 (in cases of 
extreme gravity and urgency, court shall adopt such provisional measures as pertinent).

130. The court’s authority to grant provisional relief need not be limited to article 9. A general relief 
provision could be included in the court’s statute to allow it to grant provisional relief as warranted in 
interpreting the Convention. A separate provision would be necessary because the provisional relief in 
article 9 is limited to archeological and ethnological material. In a case similar to that of the Maori 
wood carving, for example, a country could apply to the international court to enjoin the auction of the 
cultural material in jeopardy until settlement of the ownership issue.

131. See supra notes 82-84 and accompanying text (cultural property disputes divided into conven- 

Resort to a court in an emergency situation accomplishes several things. 
First, the judicial approach is faster than the existing process of investigation 
and consensus, and it thus avoids delays that defeat the very purpose of article 
9. Second, the impartial judgment of a third party is preferable to a determi
nation by interested states parties. Third, a court can develop more speedily 
and comprehensively the “concrete measures” necessary to respond to the 
jeopardy situation.130 Finally, allowing a court to decide on the action to be 
taken prevents the inaction that otherwise results when states parties cannot 
agree on what “concerted international effort” article 9 requires in the 
situation.

V. Analysis of Extra-Convention Disputes

The UNESCO Convention does not govern many of the disputes that may 
arise between nations, either because of the Convention's prospectivity or its 
uncomplementary export and import controls.131 An international tribunal for 
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cultural property disputes should nonetheless be available to settle such dis
putes at the request of the parties.

In resolving extra-convention disputes, the court would function as an arbi
trator and would not be bound by the Convention’s definitions or provisions. 
Rather, the court would examine all relevant factors surrounding a particular 
dispute and attempt to reach an equitable solution. Using the facts of the El
gin Marbles controversy as an example of a typical extra-convention dis
pute,132 the court might apply the following analysis.

lion and extra-convention disputes); supra notes 45-48 and accompanying text (discussing narrow im
port controls under article 7(b)(ii)).

132. The Elgin Marbles case is a typical extra-convention dispute for two reasons. First, the removal 
of the property occurred from 1802-1812, thus avoiding the 1970 UNESCO Convention’s prospective 
application. See J. Rothenberg, supra note 1, at 183 (dating arrival of Marbles at British ports); supra 
text accompanying note 82 (dispute over property transferred before adoption of Convention is extra
convention dispute). Second, Great Britain is not a state party to the Convention. See supra note 74 
(Great Britain has never ratified Convention); see also supra note 84 and accompanying text (dispute 
between nations where one or both not a state party to Convention is extra-convention dispute).

133. See Wardwell, supra note 18, at 15.
134. See British Museum Guide, supra note 4, at 12 (recognizing works contained in museum's 

“Elgin Room’’ originate from Parthenon and other Athenian buildings).
135. In some instances the degree of significance will be easily ascertainable. Few could deny that 

Picasso’s “Guernica” was of great significance to Spain after the painter himself announced that Spain 
could obtain possession of it only after “public liberties” were restored in that country. See supra note 
18 (describing return of “Guernica” to Spain).

136. In the art world there is a new “intellectual perception” that the physical and contextual integ
rity of a work of art should be afforded great respect. Failing, Picking Up the Pieces: The Case of the 

A. DOES THE PURPORTED COUNTRY OF ORIGIN HAVE A VALID CLAIM FOR 
THE RETURN OF ITS CULTURAL PROPERTY?

The requesting party must satisfy this threshold inquiry to establish the va
lidity of the claim before the court. If the state cannot establish the validity of 
the claim the analysis need go no further.

The court should consider the country of origin of the property, the signifi
cance of the property to the claimant country, and the manner in which the 
property was removed from its country of origin.133 The question of origin is 
objective and therefore should not be difficult to ascertain. The validity of the 
complainant’s claim would be undercut, however, by a finding that the object 
had actually originated elsewhere and was taken from that place by the com
plainant country. It is clear in the Elgin Marbles dispute that Greece is the 
country of origin, a factor that weighs in favor of its claim for restoration.134

Evaluating the significance of the property to the country of origin is more 
difficult than answering the country of origin question because of the subjec
tive nature of the inquiry.135 The court may need expert testimony to help it to 
ascertain the cultural or historical significance of an object. In addition, the 
tribunal must determine the significance of a particular object relative to the 
claimant country’s present possessions. If a claimant nation already possessed 
a large number of similar or identical works of a particular artist of a particu
lar period, then the acquisition of still another piece may be relatively insignifi
cant to the claimant. The final piece of a previously dismembered work that 
originated in the claimant country, however, may be of utmost significance.136

In the case of the Elgin Marbles, expert testimony would probably support 



1178 The Georgetown Law Journal [Vol. 72:1155

Greece’s claim of strong cultural and historical significance.137 Moreover, the 
court would likely find the Elgin Marbles of great importance to Greece be
cause they are dismembered parts of the Acropolis, a major structure that 
stands in Athens.

Dismembered Masterpieces, Art News, Sept. 1980, al 73-74. This view weighs in favor of a country 
that already owns a substantial portion of a dismembered work

137. The sculpture and other works taken by Lord Elgin from the Parthenon at the Acropolis are 
representative of the “High Classical” period of Greek art. J. Boardman, The Art and Architec
ture of Ancient Greece 355 (1967). One commentator has described the Parthenon itself as “the 
most grandly conceived Doric temple of antiquity.” D. Strong, The Classical World 65 (1965). 
Pheidias. considered by many the greatest sculptor of ancient times, was commissioned to do the sculp
tures in the Parthenon. J. Boardman, supra, at 355. Considering the period that the Marbles repre
sent, along with the purported influence of Pheidias, Greece would probably have little trouble 
demonstrating that the Marbles hold cultural significance for that country.

138. This is the official view of the British government. See supra note 8 (quoting British Arts Minis
ter on legality of obtaining Marbles).

139. J. Rothenberg, supra note 1, at 148.
140. Id. at 151-52.
141. Id. at 170-71. The British military victory over Napoleon, who had invaded the Turkish area of 

Egypt, also influenced the granting of Elgin's request for firmans. Id. at 151-52.
¡42. Up to this point in the analysis, there is an obvious overlap in the issues that must be decided in 

a convention dispute and those to be decided in an extra-convention dispute. The inquiries in an extra
convention dispute regarding the origin of the property and its degree of significance to the claimant 
nation are closely related to an article 1 inquiry in a convention dispute concerning whether the object 
is “cultural property.” The answers to these similar inquiries, however, serve different purposes be
cause the questions are part of two different analytical schemes. A finding in an extra-convention 
dispute that the property originated in the claimant nation and is highly significant to the country 
moves the court into a full consideration of the claim for restoration and how best to effectuate that 
restoration. A finding that an object is “cultural property” under article 1 of the Convention merely 
establishes the applicability of subsequent provisions of the Convention to the object. Any claim for 
restoration must still meet article 7(b)(i)’s requirements that such cultural property be: (1) stolen. (2) 
from a museum, monument, or similar institution, and (3) documented as pertaining to that institu
tion’s inventory. See supra notes 45-48 and accompanying text (discussing narrow applicability of im
port controls under article 7(b)(ii)).

143. Thus, the analysis of an extra-convention dispute is two-part: An initial inquiry into the valid
ity of the claim and, upon a finding of validity, a determination as to a proper form of relief.

The circumstances surrounding the removal of the property from its country 
of origin constitute the final factor that the tribunal must consider to determine 
the validity of the complainant country’s claim. A country’s claim for restora
tion would be bolstered if the property was removed by illegal means. If, how
ever, the property was legitimately purchased from a previous government or 
was a gift, then the claim might be unwarranted.

The removal of the Elgin Marbles from Greece arguably was legal.138 Lord 
Elgin had obtained initial access to the Acropolis via a permit, or “firman,” 
from Turkish authorities.139 Turkey granted Elgin a subsequent firman of 
broader scope that permitted him to remove structures and statues from the 
area.140 This evidence suggests that the removal of the marbles was legal and 
weighs against the legitimacy of Greece’s claim. Other evidence, however, in
dicates that Elgin obtained the firmans by bribing Turkish officials.141 The 
court may validate Greece’s claim based on this evidence.142

B. IS THE OBJECT PRESENTLY OWNED BY A PUBLIC OR PRIVATE ENTITY?

Once the court has accepted the validity of the restoration claim, it should 
endeavor to develop an equitable solution.143 To do so, the court must ex
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amine the present disposition of the cultural property. Complete divestment of 
ownership may be an improper remedy if the defendant country owns the 
property and is prominently displaying and adequately caring for it.144 If, 
however, the object is privately owned by a citizen of the defendant country, 
complete divestment may be in order although the claimant country may be 
required to justly compensate the owner.

144. See infra notes 151-58 and accompanying text (discussing alternatives to complete divestment of 
ownership).

145. See supra text accompanying note 5 (House of Commons purchased Marbles and provided for 
their maintenance at British Museum).

146. This argument may be undermined, however, by the promise of Greek Minister of Culture 
Mercouri that should the Marbles be returned, they would become a part of “the best, the most beauti
ful museum in the world,” which the Greek government is building on the site of the Acropolis. Wash. 
Post, supra note 6, at 13, col. 2.

147. Proper curatorship encompasses the ability to preserve the object in a presentable state through 
scientific methods and general environmental controls (such as air conditioning), to display it properly 
in context with other works, and to ensure its security from theft. Wardwell, supra note 18, at 15-16.

148. Because of recent international efforts to develop training programs in developing countries few 
countries can presently be cited for noticeably deficient curatorship. See id. at 16 (regional organiza
tions formed to identify and coordinate common policy). Bilateral agreements may also include grant
ing of technical assistance to insure preservation of restored cultural property. See id. (Belgium 
supplied equipment, curators, and technical training to Zaire museums; Dutch government trains In
donesians in museum techniques); see also States Asked to Prohibit Illicit Import and Transfer of Cul
tural Property, U.N. Monthly Chron., Feb. 1982, at 49-50 (developing countries now have museums 
and specialists to care for returned cultural property).

149. These conditions would not, however, preclude conditional restoration. See infra note 152 and 
accompanying text (restoration may be conditioned on adoption of specific measures by claimant 
nation).

150. Precluding a claim because of a time delay between the removal and the request for return may, 
however, be a dangerous rule to adopt in extra-convention cases. It is arguable that an object may 
become more historically and culturally significant as time elapses. Moreover, the significance of an 
article may not become apparent at all until the passage of a significant period of time. The Conven
tion recognizes this function of time in article 1 (k), which creates a category of cultural property for 

In the case of the Elgin Marbles, Great Britain owns the property and dis
plays it in its own section of the British Museum under the care of the museum 
curators.145 Consequently, a remedy short of total divestment of the marbles 
from Great Britain may be the proper response to Greece’s claim.146

C. WHAT ARE THE RELEVANT CONDITIONS IN THE RESPECTIVE COUNTRIES?

The court should consider the ability of each of the disputing countries to 
preserve the property. It would be indefensible to divest the defendant country 
of the property and return it to the claimant, only to have it subsequently de
stroyed or neglected. If, for example, the defendant nation was in a state of 
war or political upheaval, it might be preferable, in the interest of preserving 
the cultural property, to return it to the claimant nation. In addition, the court 
might evaluate the level of curatorship147 in the disputing countries. A country 
that is noticeably deficient148 in this area may have a weaker claim to the 
property.149

D. OTHER RELEVANT CONSIDERATIONS

In addition to these considerations, the court should weigh any other rele
vant factors as each case dictates. Delay in bringing a claim, for example, 
could affect the court’s initial determination of the validity of that claim.150 
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Moreover, even if the tribunal believes that other factors weigh in favor of a 
claimant country, delay in making a claim could be grounds for ordering a 
remedy short of total divestment.

E. WHAT FORM OF RELIEF SHOULD BE GRANTED?

Vesting Ownership in One Party. This is a simple and obvious solution
to an extra-convention dispute, yet the extreme nature of this form of relief 
cannot be ignored. Therefore, vesting ownership in one party should be used 
only when the relevant factors weigh heavily in that party’s favor or other 
solutions are not feasible.

Conditional Return. The court could require the claimant country to
agree to specified conditions before ordering the return of the property. One 
condition might be that the claimant nation pay a bona fide purchaser just 
compensation.151 In appropriate cases the court may require the claimant na
tion to adopt certain measures to ensure the property’s proper care and secur
ity.152 Such a conditional return would be appropriate when the balance of 
factors favors the claimant party, but there is concern that the property may 
not receive adequate care in that country.

“articles of furniture more than one hundred years old and old musical instruments." Convention, 
supra note 21. art. l(k). On the other hand, the particular circumstances of a case may indicate that 
enough time had elapsed between an object’s creation and the present that the property’s significance 
was evident long before any claim for its restoration was made. By 1803. when Lord Elgin began to 
remove the Marbles from the Acropolis, the significance of the work to Greece had been established. 
One writer has implied that the Greeks thought that the Marbles were so significant that the Greeks 
were actually glad to have the British take the Marbles away and provide for their preservation. Brit
ish Museum Guide, supra note 4, at 16. When the cultural significance has been long established, but 
the request for restoration has been long delayed, the court may consider the delay in validating the 
claim or establishing a remedy.

151. Wardwell points out that a trend is growing among countries to set aside a special fund for the 
purpose of purchasing cultural property. Wardwell, supra note 18, at 15. Though these funds have 
been used to purchase items that are sold at auctions, id., they could be used to meet a just compensa
tion condition imposed by the court in an extra-convention dispute, or a similar condition imposed by 
article 7(b)(ii) in a Convention dispute.

152. Included among the measures on which return may be conditioned are placement of the art on 
permanent display in a national museum, a declaration that the property is a national treasure, adop
tion of adequate security measures to prevent theft, and installation of air conditioning or humidifiers 
to ensure the property’s preservation. See id. at 15-16 (noting such conditions may be “stumbling 
block" to successfully negotiating repatriation of cultural property).

Other more specialized conditions may be imposed by the court in the context of a particular case. 
See supra note 18 (discussing return of Picasso’s Guernica from MOMA to Spain). In the case of the 
Guernica the museum agreed to return the work to Spain upon the completion of its Picasso retrospec
tive and conclusion of the legal battle among Picasso's heirs. Wolmer, supra note 18, at 82-83. While 
these conditions were imposed by MOMA in negotiating the return, something similarly responsive to 
the particular facts of a case could be utilized by the court.

153. The following is an illustration of the context in which a successful exchange may take place. In 

Exchange. The court could grant the claimant nation the option to
transfer to the defendant nation a comparable piece of property in exchange 
for the object of cultural property sought. The claimant nation would select the 
replacement item, subject to the court’s approval. This remedy would be use
ful when the dispute concerns a single piece or a small number of pieces and 
the claimant country has a significant collection from which to choose a com
parable item.153 The larger the collection involved in the dispute, however, the 
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more difficult it would be to determine a proper exchange.

Time-Sharing. The court could impose a time-sharing agreement under
which one party would possess the object for a specified time and then transfer 
possession to the other party for an identical period.154 This might be an ideal 
and equitable solution in an appropriate case because neither party would ac
tually lose. The time-sharing concept, however, would be unsuitable for col
lections containing a large number of pieces that would be unduly burdensome 
to transport, or for objects that would be endangered by frequent transporta
tion. Moreover, time sharing is feasible only when the level of curatorship in 
the sharing countries is at similar levels.

1974 an official from the Louvre was viewing a collection of Renaissance bronzes held by the National 
Gallery in Washington, D.C. One in particular, a work entitled "Boy with a Ball.” attracted his atten
tion. Its craftsmanship was strikingly similar to a piece in the Louvre’s collection tentatively entitled 
“Atlas,” or “Hercules.” The Louvre representative arranged to study the Gallery’s piece more closely in 
Paris, and when the two pieces were brought together, a projection of the base of the "Boy” fit into a 
hole in the hand of "Atlas.” The combination of the two represented a new iconography, "St. Christo
pher Carrying the Christ Child with the Globe of the World” by Bellano, a student of Donatello. The 
National Gallery assented to a “permanent loan” of the “Boy” in return for a 16th-century bronze 
entitled. “Cupid Astride a Dolphin." Failing, supra note 136, at 77-78.

154. The Metropolitan Museum of Art in New York and the Louvre in Paris presently engage in a 
time-sharing agreement. The Met had owned the head of a Neo-Sumarian statue and the Louvre had 
owned its body. Id. at 77. While retaining ownership of the separate parts, the museums agreed to 
combine them and show the figure in each museum on an alternating three-year schedule. Id.

155. Wardwell, supra note 18, at 15.
156. Conditions that would mitigate against return would include deficient curatorship or unstable 

political atmosphere in the claimant nation. See supra notes 147-49 and accompanying text (discussing 
conditions that mitigate against return in extra-convention dispute).

For an example of a long-term loan, see Wardwell, supra note 18. at 15 (Maya stone relief from 
Guatemala returned by Museum of Primitive Art but carving permitted to stay on long-term loan in 
new Rockefeller wing at Met).

157. Presently the collection occupies its own section in the British Museum entitled the “Elgin 
Room.” British Museum Guide, supra note 4. at 12. The enormity of the collection is also evidenced 
by the fact that shipments continued from Greece to British ports for 10 consecutive years. See J. 
Rothenberg, supra note 1, at 183 (shipments arrived from 1802-1812).

158. The British Museum is undoubtedly one of the more advanced institutions in the world for the 
collection, care, and display of art. The Museum consists of nine separate departments, each with its 
own “keeper” and each of which "could be said to rank as a separate museum in the range and richness 
of its possessions.” Parter-Downes, Profiles: The British Museum, New Yorker Mag., Jan. 21, 1980, at 
62-64. The British Museum is well-funded, receiving an annual running grant from the Exchequer of 
approximately £8,000,000, an annual purchasing grant in the area of £1.000,000, and an occasional 
additional grant, should the museum desire to purchase a piece of great national importance. Id. at 70.

Long-Term Loan. The court could symbolically grant ownership to the
claimant nation, but allow the object to remain where it is located, effectively 
granting the defendant a long-term loan of the property.155 This solution 
would probably be employed when the tribunal accepts the validity of a claim 
for restoration, but subsequent inquiries into conditions in the respective coun
tries mitigate against restoration.156

Determining the proper form of relief in the Elgin Marbles controversy 
would be difficult. An exchange or time sharing agreement would be unsuita
ble because of the size of the collection.157 A long-term loan would be a con
ceivable remedy, however, particularly if the court places importance on the 
facts that Great Britain has held the property for 180 years and has given it 
prominent display and expert care.158 The analysis of the aforementioned rele-
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vant factors results in an almost even balance, pitting Great Britain’s care and 
display of the collection over a long period of time against the strong degree of 
cultural significance to Greece in property that arguably was removed illegally. 
Because other solutions are not overly appealing, the court might vest absolute 
ownership in either country.

Conclusion

The proposed international tribunal for the resolution of cultural property 
disputes would be a welcome addition to the international scene. While the 
UNESCO Convention on the Means of Prohibiting and Preventing the Illicit 
Import, Export and Transfer of Cultural Property is an admirable first step 
toward a more orderly settlement of disputes, it is just that—a first step. The 
limited scope and interpretive difficulties of the Convention warrant the adop
tion of a mechanism to enhance the Convention’s effectiveness and to handle 
those disputes that the Convention does not reach.

The very nature of a cultural property dispute also suggests that resort to an 
impartial third party would be more productive than bilateral negotiation. 
Negotiation may be inordinately difficult once a nation has identified a partic
ular object of art as part of its cultural heritage. The injection of a neutral 
party into a situation such as this would help to dissolve the stalemate that so 
often ensues.

Disputes over cultural property will not go away if ignored. If anything, the 
future promises more varied and frequent disputes as new countries develop 
and international educational efforts aimed at appreciation of cultural prop
erty succeed. The international community should take steps now to meet the 
growing need for orderly and equitable settlement of cultural property 
disputes.

Ann P. Prunty

The staff numbers in the area of 1000, with approximately 100 members dedicated to curatorship and
another 60 working as conservators. Id. at 70, 74-75. The Department of Greek and Roman Antiqui
ties, which has cared for the Elgin Marbles for the past 180 years, shows no willingness to part with
them. The Department has recently completed a computerized indexing of the marbles. Id. at 95.



Cellular Communications Service: Wireline 
Delivery or Delay?

For many years, mobile telephone service has been deficient in the United 
States. In a country where ninety-seven percent of residences and virtually all 
businesses are equipped with telephone service, less than one-tenth of one per
cent of all motor vehicles are equipped with mobile telephone service.1 This 
shortage arises primarily from the great expense and poor quality of existing 
mobile telephone technology.2 Currently, in New York, our nation’s most 
populated city, only twelve motor vehicles of the fourteen million that are reg
istered can engage in mobile telephone communication simultaneously.3

1. J.S. Bain, W.E. Himsworth & SB. Bristol, Cellular Mobile Radio Telecommunications 
Service 2 (1982) [hereinafter cited as Lehman Brothers Research] (copy on file at Georgetown Law 
Journal}

2. See infra notes 168-81 and accompanying text.
3. Lehman Brothers Research, supra note 1, at 2.
4. See infra notes 36, 183, 212 (estimating subscriber demand).
5. Cellular Communications Sys., 89 F.C.C.2d 58, 86-89 (1982) [hereinafter cited as Reconsidera

tion}. The territorial configuration of SMSAs generally coincides with the boundaries of central cities 
and counties. Id. at 86-87. In some cases, however, the FCC has modified SMSAs to reflect a more 
accurate definition of the actual mobile service marketing areas. Id. at 88. For example, in California. 
San Francisco and Oakland comprise one SMSA. Id.

Applications for the 30 largest SMSAs will be handled first. Id. at 89; see id. at 88-89 (listing 30 
largest SMSAs). After that, applications for the 31-60 largest markets, and then the 61-90 largest mar
kets, will be handled. Id. at 90-93. Below the largest markets, Metropolitan Statistical Areas will be 
used.

6. Lehman Brothers Research, supra note 1. at 6. A cell’s boundaries are defined by the point 
where the receiver is so far from the transmitter that the signal has lost virtually all its power. Id. at 7.

7. Mobile units will be limited to a maximum of seven watts transmission power; therefore, unlike 
conventional service, cellular service is designed for relatively short-wave transmission. Id. at 7; see 
infra note 171 (explaining the reuse of frequencies and its effect on the potential number of calls that 
can be made). These low-power transmitters will allow the same frequencies to be used in some adjoin
ing cells without interference, thus increasing the number of potential calls that can be made in the 
SMSA.

8. Lehman Brothers Research, supra note 1, at 9; see infra note 179 (describing “hand-ofl” 
technique).

A new mobile communications technology, however, is on the horizon. If 
legal obstacles are removed, the new “cellular” communications system will 
provide mobile telephone service to hundreds of thousands of customers 
within this decade.4 Cellular systems will operate within specific geographic 
areas called Standard Metropolitan Statistical Areas (SMSAs).5 In each 
SMSA, the service area will be divided into a number of small “cells.” Cur
rent design will restrict each cell to a size ranging from two to ten miles in 
radius.6 A relatively low-power transmitter will connect each cell with mobile 
transceivers and each cell will be connected to a central switch point via 
landlines provided by the local telephone company. Each conversation in the 
cellular system will take place between a mobile unit7 and the cell’s trans
ceiver, called a “cell-site.” If the mobile transmitter (the “mobile telephone”) 
moves into a new cell, computers at the cell-site will “hand-off” the conversa
tion to a new cell-site instantaneously.8

Rulemaking procedures of the Federal Communications Commission 
(FCC) that govern the development and licensing of this revolutionary service

1183
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have been the subject of much controversy. In 1982 the FCC instituted a bi
furcated application procedure for wireline and nonwireline competitors.9 The 
FCC’s decision arguably gives wireline competitors a “head start” into the in
dustry because wireline competitors need not participate in comparative hear
ings and therefore can enter a market before nonwireline applicants.10

9. Under the FCC's bifurcated procedure, wireline and nonwireline competitors will undergo dis
tinct licensing processes. See infra notes 26-44 and accompanying text (discussing FCC’s licensing 
procedure).

The term “wireline” describes service that uses copper-wire technology. Lehman Brothers Re
search. supra note 1, at 40. Wireline common carriers commonly provide residential telephone serv
ice. Id. The two largest wireline carriers are American Telephone & Telegraph (AT&T) and General 
Telephone and Electric (GTE). The term “nonwireline” describes all but wireline carriers, such as 
radio common carriers, newspapers, or companies previously unrelated to the communications 
industry.

10. See infra notes 45-54 and accompanying text (discussing head-start problem).
11. MC1 Cellular Tel. Co. v. FCC, No. 83-1408 (D.C. Cir. filed Oct. 27, 1983).
12. Id.
13. See, e.g, National Ass’n of Regulatory Util. Comm’rs v. FCC, 525 F.2d 630 (D.C. Cir.), cert, 

denied, 425 U.S. 992 (1976); Radio Relay Corp. v. FCC, 409 F.2d 322 (2d Cir. 1969).

Several major legal hurdles remain to be cleared before the public can be 
fully served by cellular communications. In particular, the FCC and review
ing courts must resolve two issues. First, nonwireline applicants for cellular 
licenses have challenged the FCC’s decision to split allocation of cellular fre
quency markets between nonwireline applicants and wireline applicants.11 
Second, nonwireline applicants have argued that wireline licensees should not 
be allowed to enter a market before its nonwireline competitors are licensed to 
serve in that market as well.12

This note considers what actions, if any, should be taken to deal with the 
problems posed by the FCC’s bifurcated procedure. The note first examines 
the FCC’s administrative procedure underlying cellular communications serv
ice. It next considers whether the FCC was within its discretion in instituting 
the bifurcated application process. The note then analyzes the head-start 
problem in the context of past FCC actions that dealt with possible head starts 
in the electronic paging and domestic communications satellite industries. It 
shows that the FCC’s rules in the cellular communications field do not conflict 
with past court decisions13 that deal with the split allocation of frequency, the 
head-start issue, and the anticompetitive concerns of wireline operation in 
communications markets.

The note next analyzes the various policies involved in the allocation of 
spectrum for cellular services and argues that, as a matter of general policy, the 
FCC’s decision to bifurcate the application process was a reasonable one. The 
note concludes that the FCC should not impose a moratorium on wireline 
service at the licensing stage, as requested by nonwireline competitors. Instead, 
the note proposes a test to determine whether wireline service would penetrate 
the SMSA service market too deeply. If so, the FCC should not forbid wire- 
line service completely, but instead limit the number of customers that it may 
serve prior to licensing a nonwireline competitor.
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I. The FCC’s Rulemaking Decisions Regarding Cellular 
Communications Systems

The FCC began administrative procedures concerning cellular communica
tions systems almost fifteen years ago. In 1970 the FCC tentatively allocated 
eighty-four MHz (megahertz)14 of bandwidth for the development of high-ca
pacity land mobile telephone systems, and invited interested persons to submit 
proposals for service.15 In 1974 the FCC approved one proposal using cellular 
system technology,16 allocated forty MHz of spectrum for cellular service, and 
solicited applications for developmental systems.17 The FCC determined that 
developmental systems should be authorized on a “one-to-a-market” basis and 
that one system per telephone company should be authorized.18 The Commis
sion reasoned that cellular systems were technically complex and expensive 
and required large amounts of spectrum to be economically viable,19 thereby 
making competing systems infeasible.20 The United States Court of Appeals 
for the District of Columbia Circuit affirmed the FCC’s action as a reasonable 
exercise of administrative discretion.21

14. MHz is the abbreviation for megahertz, a measure of the frequency width on the spectrum. Leh
man Brothers Research, supra note 1, at 39. The standard unit of frequency, Hz or hertz, is synony
mous with “cycles per second.” Id. “Hz” was coined in honor of Heinrich Hertz, who was erroneously 
credited with the first demonstration of electromagnetic waves. Id.

15. Spectrum Space for Land Mobile Serv., First Report and Order and Second Notice of Inquiry, 
Docket No. 18,262, 19 Rad. Reg. 2d (P & F) 1663, 1676 (1970).

16. In 1971 Bell Telephone Laboratories submitted its proposal for a "High-Capacity Mobile Tele
phone Service" Lehman Brothers Research, supra note 1, at 5. This apparently was the only 
proposal received by the FCC between 1970 and 1974. See Land Mobile Serv., 51 F.C.C.2d 945, 953 
(1975) (AT&T alone submitted proposal).

17. Land Mobile Radio Serv., Second Report and Order, 46 F.C.C.2d 752, 761 (1974).
18. Id. at 761. In its 1970 allocation, the Commission stated that only wireline carriers could apply 

for spectrum. Spectrum Space for Land Mobile Serv., First Report and Order and Second Notice of 
Inquiry, Docket No. 18,262, 19 Rad. Reg. 2d (P & F) 1663, 1675 (1970). On reconsideration, the 
limitation was removed. 31 F.C.C.2d 50, 52 (1971). The 1974 Order again limited the applicants to 
wireline carriers. Land Mobile Radio Serv., Second Report and Order, 46 F.C.C.2d 752, 760 (1974). 
This licensing limitation, once again eliminated on reconsideration, would have allowed any qualified 
entity in addition to wireline carriers to apply. Land Mobile Serv., 51 F.C.C.2d 945, 953 (1975).

19. Land Mobile Radio Serv., Second Report and Order, 46 F.C.C.2d 752, 756 (1974).
20. Id.; see Cellular Communications Sys., 86 F.C.C.2d 469, 471-72 (1981) [hereinafter cited as Re

port and Or def.
21. National Ass'n of Regulatory Util. Comm’rs v. FCC, 525 F.2d 630, 647 (D.C. Cir.), cert, denied, 

425 U.S. 992 (1976).
22. AT&T conducted a “Cellular Test-Bed” operation in the Newark, New Jersey area and, along 

with Illinois Bell, conducted a cellular developmental system in the Chicago area. See Illinois Bell Tel. 
Co., 63 F.C.C.2d 655, 665 (1977). The Chicago system was comprised of 10 cells, serving almost 2000 
units. Lehman Brothers Research, supra note 1, at 6. The American Radio Telephone Service, Inc. 
(ARTS) also operated a test system. See American Radio Tel. Serv., Inc., 66 F.C.C.2d 481. 484 (1977). 
The ARTS system was comprised of seven cells and served some 250 users in the Baltimore-Washing
ton, D.C. area. Lehman Brothers Research, supra note 1, at 6; see Schrage & Mayer, AT&T Unit 
Awarded License for Cellular Phone System Here, Wash. Post, Aug. 27, 1983, at D9, col. 5 (ARTS 
system in operation).

23. Notice of Inquiry and Notice of Proposed Rulemaking. 78 F.C.C.2d 984 (1980).
24. The FCC considered the views of 48 formal participants as well as thousands of informal com

Between 1974 and 1979 the FCC granted construction permits for develop
mental programs.22 In 1980, encouraged by the results of these test systems, the 
FCC released its Notice of Inquiry and Proposed Rulemaking with respect to 
cellular communications.23 The Commission considered a voluminous record 
of filings,24 and in 1981 issued its initial Report and Order governing the pro
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vision of cellular mobile radio telecommunications service.25

mentators. Report and Order, 86 F.C.C.2d at 470. The informal comments were generally in support of 
the rapid establishment of cellular service. Id. at 473. For a summary of the formal comments, see id. 
at 513-59.

25. Report and Order, 86 F.C.C.2d 469 (1981). The FCC received numerous petitions to reconsider. 
See Reconsideration, 89 F.C.C.2d at 59-63 (discussing petitions to reconsider). The majority of the 
petitions concerned the allocation of spectrum. See id. at 60-63 (discussing reasons for choosing two 
competing systems per area with 20 MHz available for each carrier); infra notes 26-28 and accompany
ing text (discussing FCC’s allocation of spectrum within SMSAs).

The Commission on March 3, 1982, issued its Order on Reconsideration. Reconsideration, 89 
F C C.2d 58 (1982). This Order affirmed the FCC’s initial decision to institute a bifurcated application 
procedure that has given rise to complaints that wireline competitors enjoy an anticompetitive head 
start. Id. at 70-75; see infra notes 26-54 and accompanying text (analyzing FCC’s decision and argu
ments raised by nonwireline applicants).

26. Report and Order, 86 F.C.C.2d at 493.
Proposals for spectrum allocation ranged from a flexible entry policy allowing up to eight entrants 

per market, see United States Dep’t of Justice Reply Comment, id. at 530 (proposing flexible entry with 
initial allocations of five to ten MHz per system), to a one-system market, see Motorola Comment. nZ at 
532 (proposing one 20 MHz system per market). Several other commentators proposed that each mar
ket have one system operated jointly by several carriers. See LIN Broadcasting Comment, id. at 529; 
Millicom Comment, id. at 530.

27. Id. at 493. The Commission reasoned that a mature cellular system in a high-density, high- 
demand market requires multiple frequencies at each cell-site to achieve the efficiencies of frequency 
reuse and “trunking.” Id. A “trunked” system is one in which two or more channels are linked with a 
computer that assigns the first available channel to a user. Part 90 Amended, 90 F C.C.2d 1281, 1282 
n.6 (1982).

28. Report and Order, 86 F.C.C.2d at 493. The Commission determined at least 20 MHz were neces
sary to run a unified service that would provide sufficient voice channels as well as the requisite number 
of set-up or control channels. Id. Specifically, each system requires either 309 or 273 channels to have 
the necessary 21 set-up channels and either 24 or 21 sets of 12 trunked voice channels, respectively. Id. 
at 476. Dividing 40 MHz into two blocks of 333 channels meets channel demand; dividing 40 MHz into 
three blocks gives 222 channels per block—an insufficient number. See id. at 476 (evaluating technical 
evidence).

29. Id. at 488. The Commission’s order reflected concern for service in “the most populated and 
congested cities.” A different outcome is possible in smaller SMSAs.

30. Id. at 493. Nonwireline operators are initially allocated the frequencies within the bands 825-835 
MHz for mobile transmission and 870-880 MHz for base (Block A), while wireline common carriers are 
allocated the frequencies within the bands 835-845 MHz for mobile transmission and 880-890 MHz for 
base (Block B). See Reconsideration, 89 F.C.C.2d at 100-01; Report and Order, 86 F.C.C.2d at 482.

31. Reconsideration, 89 F.C.C.2d at 70. The Commission reasserted policy arguments advanced in 
its initial order. Id. at 70-74.

32. Id. at 70. The FCC agreed that reducing the period from five to two years would spur the 
wireline carriers to provide service as quickly as possible. Id. at 71. If a wireline operator did not act 
on its application rapidly enough, another party could apply. Id. at 70-71.

The FCC decided that licensing two competing systems in each SMSA, one 
wireline and one nonwireline, would best serve the public interest, conven
ience, and necessity.26 The Commission also concluded that current technol
ogy necessitated a minimum allocation of twenty MHz per system.27 
Therefore, because the FCC allocated forty MHz to cellular communications 
systems, and twenty MHz were required for each system, only two systems 
feasibly could exist within each SMSA.28

In providing rules for the application for cellular licenses, the FCC decided 
to award one block of channels within each SMSA to a wireline applicant for 
an initial period of five years,29 and one block of channels to a nonwireline 
applicant for five years.30 The separate wireline allocation was challenged on 
Reconsideration, but the FCC refused to alter its decision.31 It did, however, 
limit the time period to two years.32 The FCC primarily based its bifurcated 
application procedure on two considerations.
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First, the FCC recognized a “pressing need” to relieve the “serious conges
tion” existing on conventional two-way33 mobile systems.34 Substantial evi
dence indicates the demand for service cannot be met by existing supply,35 and 
improved technology will cause the demand for mobile telephone service to 
increase.36 On Reconsideration, the Commission was still convinced that wire- 
line carriers could best meet the demand for immediate introduction of cellu
lar services.37 The Commission reasoned that because the number of potential 
wireline applicants was limited,38 hearings for the selection of wireline licen
sees would take less time than hearings for the selection of nonwireline licen
sees.39 Accordingly, separate licensing procedures would minimize the delay in

33. Two-way (or duplex) systems allow users to speak and respond as in “normal” conversation. 
Lehman Brothers Research, supra note 1, at 3-4. One-way (or “push-to-talk”) systems, such as 
electronic pagers, allow one party to transmit and the other to receive. Id. Cellular mobile telephones 
would permit “full-duplex” communications, as opposed to such “push-to-talk” systems as walkie- 
talkies and citizen’s band radios which require some form of action to switch from the transmit to the 
receiving modes. Id.

34. Report and Order, 86 F.C.C.2d at 489; see infra notes 35 & 172 and accompanying text (discuss
ing waiting lists for mobile phone service).

35. See Report and Order, 86 F.C.C.2d at 489 (AT&T estimates there are 25,000 customers on its 
waiting lists nationwide and demand is potentially greater). Letters in the public file also indicate an 
unsatisfied demand for much less efficient service. See Letter from John T. Loos to FCC (Mar. 27, 
1980) (Ft. Lauderdale waiting list almost four years long) (copy on file at Georgetown Law Journal)-, 
Letter from David K. Welch to FCC (Mar. 19, 1980) (Denver waiting list of over 2000; over two-year 
wait) (copy on file at Georgetown Law Journal)-, Letter from Eugene Albert to FCC (Mar. 14, 1980) 
(New York-New Jersey waiting list over five years long) (copy on file at Georgetown Law Journal)-, 
Letter from Paul D. Speer to FCC (Feb. 22, 1980) (Chicago waiting list 12 to 15 years long) (copy on 
file at Georgetown Law Journal).

36. Report and Order, 86 F.C.C.2d at 489; see id. at 489 n.51 (11% of businesses surveyed would 
subscribe to new cellular service); Lehman Brothers Research, supra note 1, at 23-25 (forecasting 
subscriber demand in 30 largest markets within five years of cellular system operation). Five-year 
projections estimate 250,000 subscribers in New York, over 100,000 in Chicago, nearly 75,000 in Phila
delphia, and well over 60,000 in San Francisco and Washington, D.C. Id. at 25.

Increased demand would most likely be attributable to better quality service. See Summary of Traf
fic Loading Data (Mar. 13, 1981) (almost 60% of attempted calls not completed) (copy on file at Ge
orgetown Law Journal)-, see also infra note 171 (discussing new technological improvements alleviating 
congestion). Furthermore, the new service would be of higher quality, with less electrical interference. 
See infra note 170 (discussing improvements in broadcast quality).

37. Reconsideration, 89 F.C.C.2d at 71.
38. See Report and Order, 86 F.C.C.2d at 490 (given limited number of wireline applicants, generally 

only one wireline carrier eligible for wireline allotment). There is an average of two wireline and five 
nonwireline applicants in each of the 30 largest markets. Lehman Brothers Research, supra note 1, 
at 18.

The Commission has further limited the number of wireline applicants by allowing only wireline 
carriers presently serving a particular SMSA to apply for the block of wireline frequencies in that 
SMSA. In Bonduel Tel. Co., 68 F.C.C.2d 497 (1978), the FCC permitted wireline companies to apply 
for wireline frequencies in any market, regardless of whether they were doing wireline business there. 
Id. at 499. The Commission has since rejected this approach, requiring instead that a wireline appli
cant be a certified carrier in the SMSA. Report and Order, 86 F.C.C.2d at 490 n.56. By implementing 
this rule, the FCC hoped to minimize the number of wireline applicant hearings. Id. On Reconsidera
tion of its cellular communications procedure, the Commission reaffirmed its decision not to follow 
Bonduel. Reconsideration, 89 F.C.C.2d at 75-76.

39. Report and Order, 86 F.C.C.2d at 490. Comparative hearings are required when two qualified 
applicants want the same spectrum space. Hearings may add anywhere from six months to two years to 
the application process. Id. at 490 n.55.

In fact, AT&T has been the only wireline carrier to apply in 11 of the 30 largest markets. Lehman 
Brothers Research, supra note 1, at 19. Wireline companies apparently reached an agreement to 
eliminate mutually exclusive wireline applications prior to the June 7, 1982, deadline for filing applica
tions. On June 8, 1982, AT&T and GTE announced an agreement; AT&T would assume majority 
ownership of the spectrum in 12 markets and GTE would assume majority ownership in the remaining 
seven. Id. at 18-19. For a survey of how AT&T and GTE divided the largest markets, see id. at 19. 
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providing service to meet part of the unsatisfied demand.* 40 Moreover, the FCC 
suspected that “if there [were] only one applicant for the wireline block of 
frequencies and competing applicants for the other, there [would] be a power
ful incentive for competitive applicants to settle their differences.”41

Other wireline operators have also entered the agreements, and the FCC has approved them. See, e.g., 
Advanced Mobile Phone Serv., Inc., File No. 26022-CL-P-(12)-82 (June 6, 1983) (copy on file at Ge
orgetown Law Journal).

40. Report and Order, 86 F.C.C.2d at 490.
41. Id. at 490-91. The FCC has encouraged agreements between competitors. Id. at 491; see Ad

vanced Mobile Phone Serv., Inc., 91 F.C.C.2d 512, 525 (1982) (Sharp, Comm'r, concurring) (need to 
create incentive for nonwireline settlements); see also infra notes 189-94 and accompanying text (dis
cussing benefits of settlements).

42. See Report and Order, 86 F.C.C.2d at 488-89 (wireline expertise and strong public interest in 
expeditious provision of service left no viable alternative to the separate allocation). The Commission 
specifically pointed to AT&T and its experience inside and outside cellular service. Id. \ see also Recon
sideration, 89 F.C.C.2d at 70-71; supra notes 16 & 22 (describing some of AT&T’s contributions).

43. Report and Order, 86 F.C.C.2d at 489.
44. Id.
The Commission further justified its bifurcated allocation process by calling attention to other safe

guards designed to minimize potential anticompetitive effects. First, the Commission required that 
wireline carriers furnish the necessary “interconnection” to nonwireline cellular systems upon reason
able terms. Reconsideration, 89 F.C.C.2d at 81. Second, it barred any prohibition on resale or shared 
use of cellular spectrum. Id. at 74. Third, it conditioned AT&T’s participation on the establishment of 
a structurally separate subsidiary to provide cellular service. Id. at 72 & n.28.

“Interconnection” is the process by which cell-sites are connected to the landlines. See id. at 80-82 
(generally discussing terms for interconnection). A wireline carrier, owning the landlines, will be re
quired to furnish interconnection to nonwireline carriers on the same terms as it provided to its subsidi
ary, or on terms negotiated with the nonwireline carrier. Id. at 82.

Prohibition of resale of spectrum is especially important because any carrier could establish a pres
ence in the market through resale, thus circumventing the FCC’s licensing procedures. Id. at 74, 75 & 
n.31. Although it seems unlikely that a major wireline operator would sell its interest, several of the 
smaller wireline companies might choose to sell.

As for the subsidiary requirement, AT&T has divested itself of its cellular subsidiary, Advanced 
Mobile Phone Service, Inc. (AMPS) and the local Bell Operating Companies (BOCs). See Schrage & 
Mayer, supra note 22, at D8-D9, col. 3, col. 5 (AMPS will operate in Washington, D.C., under BOC 
control).

The Commission believed that its split frequency allocation was consistent with decisions from the 
District of Columbia Circuit in National Ass’n of Regulatory Util. Comm’rs v. FCC, 525 F.2d 630 
(D.C. Cir.), cert, denied, 425 U.S. 992 (1976), and the Second Circuit in Radio Relay Corp. v. FCC, 409 
F.2d 322 (2d Cir. 1969). See Reconsideration, 89 F.C.C.2d at 70, 72, 74, 75; see id. at 117-18 (Rivera, 
Comm’r, concurring) (claiming FCC decision not afoul of NARUC and Radio Relay). Both the courts 
and the Commission acknowledged public interest factors involved in the rulemaking decisions such as 
the demand for service and the effectiveness of that service. Id. at 72.

45. Reconsideration, 89 F.C.C.2d at 72, 75; Report and Order, 86 F.C.C.2d at 491 n.57.

Second, the Commission noted that much of the development of mobile 
telecommunications technology resulted from efforts of wireline carriers, par
ticularly AT&T.42 In addition to the history of technical research, wireline car
riers arguably provided extensive expertise in traffic engineering and design of 
high-capacity local switching networks that would be highly relevant to the 
rapid and efficient development of cellular service.43 The FCC found that 
“[g]iven AT&T’s distinctive technical capabilities, and its operation in most 
major markets,. . . [there is] little doubt that only AT&T is in a position today 
to place cellular systems in operation around the country in the immediate 
future.”44

The Commission recognized that the separate allocation procedure might 
enable a wireline company to get a “head start” on its nonwireline competitor 
in constructing and operating in the specific markets45 because wireline opera
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tors likely would not participate in comparative hearings. Under the FCC’s 
two-step application procedure each applicant must first file for a permit to 
construct and test its cellular facilities.46 If only one applicant seeks spectrum, 
the construction permit can be granted, and the grantee may construct and test 
facilities.47 If there are competing applicants, those applicants take part in a 
comparative hearing to determine which nonwireline applicant will receive the 
allocated spectrum.48

46. Report and Order, 86 F.C.C.2d at 518-19.
47. Id. at 520.
48. Id. at 519.
49. Id.
50. Id. The Commission refused to adopt a procedure allowed by section 319 of the Communica

tions Act of 1934 that would effectively eliminate the second step, by not allowing substantive chal
lenges at that point. Id.\ see id. at 524, 525 (Jones, Comm’r, with Sharp, Comm’r, concurring) 
(admonishing the majority for not utilizing § 319).

51. Reconsideration, 89 F.C.C.2d at 72, 75; Report and Order, 86 F.C.C.2d at 491 n.57; see infra notes 
183 & 212 and accompanying text (describing existing and potential demand for service).

52. Report and Order, 86 F.C.C.2d at 491 n.57; see Reconsideration, 89 F.C.C.2d at 74 (restating 
conviction that most markets could support two cellular systems).

53. Report and Order, 86 F.C.C.2d at 491 n.57; see Reconsideration, 89 F.C.C.2d at 72 (restating 
willingness to reconsider early entry on ad hoc basis at licensing stage).

54. Reconsideration, 89 F.C.C.2d at 75 n.32 (agreeing that any moratorium on wireline service would 
be of limited duration, insuring that initiation of cellular service would not be unduly delayed).

55. The opening day of the application process was described as follows:
On the afternoon of June 7, the office of the Secretary of the FCC, at 1919 M Street, began to 
look like an explosion in a paper factory. The boxes actually could have been measured by 
the ton, as elegantly dressed lawyers worked hand in hand with teamsters in coveralls to 
deliver applications for cellular licenses in the “top 30" markets. Applications actually did 
come by the truckload—Graphic Scanning, Inc. sent a semi-trailer, and one set of applica

The second step of the process requires a grantee to file an application for a 
commercial license to operate its facilities.49 The “winner” of the comparative 
hearing also must apply for an operating license to operate its facilities.50 By 
granting an operating license to a wireline carrier prior to the time of a similar 
grant to the nonwireline applicant for spectrum in the same SMSA, the FCC 
would allow the wireline carrier to get a head start in the market. The possi
bility for the head start exists because the wireline carrier, unlike its nonwire
line counterpart, would not have to participate in a time-consuming 
comparative hearing.

Although the FCC acknowledged the head-start problem, it advanced three 
reasons for leaving the present procedure in place. First, the Commission be
lieved that most markets-would be able to support two cellular systems because 
both present and potential demand were high.51 Second, the Commission con
cluded that the optimal allocation of scarce spectrum resources and the timely 
and efficient delivery of quality cellular services outweighed the potential 
problems from a wireline head start.52 Finally, the Commission agreed to con
sider requests for moratoriums on wireline service at the licensing stage, at 
which point a nonwireline competitor could demonstrate that permitting early 
entry would not be in the public interest.53 In its Reconsideration Memoran
dum, the FCC stated that the party requesting delay would bear a heavy bur
den of proof and that the delay would in no case exceed six months.54

After the release of the Reconsideration Memorandum, the FCC accepted 
applications55 and conducted proceedings for licensing and construction in 
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each SMSA. In these subsequent proceedings, the FCC has clarified the stan
dard under which its decisions to consider requests to delay wireline service 
are made. Only upon a specific showing of harm to the public interest will a 
delay be granted.56

tions arrived in an armored car—but the most dramatic entrance we saw was by MCL About 
30 MCI employees marched down the six blocks from their headquarters to the FCC, each 
carrying a box of applications, like some explorers out on safari.

Lehman Brothers Research,.supra note 1, at 18.
56. See Advanced Mobile Phone Serv., Inc., 91 F.C.C.2d 512, 518-19 (1982) (declining to rule on 

petition to defer wireline application at construction permit stage) [hereinafter cited as Chicago Order],
57. AMPS, once a subsidiary of AT&T, is now controlled by the local Bell Operating Company 

(BOC). See supra note 44 (explaining AT&T divestiture of cellular company).
58. Chicago Order, 91 F.C.C.2d at 519-20.
59. Id.
60. Id. at 518.
61. Id. at 519. This later date would be at the time of AMPS’ application for a covering license in 

Chicago. Id. That time may have already arrived, as AMPS has filed an application for a license to 
operate commercially in the Chicago SMSA. See Application for Radio Station License (June 7, 1983) 
(copy on file at Georgetown Law Journal).

62. Commissioner Fogarty recognized the goal of expeditious offering of cellular service and urged 
all applicants to work toward that goal by reaching settlements. Chicago Order, 91 F.C.C.2d at 523 
(Fogarty, Comm’r, concurring). Commissioner Jones stated that “the Commission has placed a high 
priority on making this new telephone service available to the public as rapidly as possible." Id. (Jones, 
Comm’r, concurring). The Commissioner expressed her desire for even faster processing of applica
tions by criticizing the Commission’s adoption of the two-step process. Id. at 524. Commissioner 
Sharp agreed with the conclusion that the two-step process was too time-consuming. Id. at 525-26 
(Sharp, Comm’r, concurring). He reiterated his conviction that "the need for expedition outweighs any 
fears over the effect of head starts on the competitive posture of applicants for the non-wireline fre
quencies who have been unable or unwilling to settle their differences." Id. at 525.

63. See, e.g.. Advanced Mobile Phone Serv., Inc., File No. 26022-CL-P-( 12)-82 (June 6, 1983) (At
lanta, Cincinnati, Indianapolis, Milwaukee, Minneapolis, St. Louis, Seattle) (copy on file at Georgetown 
Law Journal)-, Advanced Mobile Phone Serv., Inc., CC Mimeo 1169 (Dec. 6, 1982) (Pittsburgh) (copy 
on file at Georgetown Law Journal).

64. 47 U.S.C. § 303(a), (c) (1976).

On November 1, 1982, Advanced Mobile Phone Service, Inc. (AMPS), for
merly a wireline subsidiary of AT&T,57 was granted a construction permit for 
cellular facilities in the Chicago SMSA over objections from the nonwireline 
applicants: Rogers Radiocall, Inc. (Rogers) and Cellular Mobile Systems of 
Illinois, Inc. (CMS).58 At the same time, Rogers and CMS had their applica
tions designated for a comparative hearing.59

The Commission stated that, because Rogers and CMS had not adequately 
defined competitive injury, it would not defer action on the wireline permit, 
despite the likelihood that AMPS would have a head start.60 It did say, how
ever, that it would consider the petitions at a later date.61 In separate state
ments, Commissioners Fogarty, Jones, and Sharp indicated the FCC’s 
commitment to proceed with the licensing of cellular systems as quickly as 
possible.62 In subsequent cellular proceedings involving other SMSAs, the 
Commission has continued to apply the policies upheld in this decision.63

II. The Validity of the FCC’s Bifurcated Application Procedure

The FCC has explicit statutory authority to classify mobile radio systems as 
wireline or nonwireline and to assign different bands of frequency to either 
class.64 The FCC occasionally has adopted procedures involving separate allo
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cations for wireline and nonwireline carriers since 1949.65 Courts have af
firmed split frequency policies where their implementation was designed to 
expedite the introduction of highly desirable new services.66 67

65. See General Mobile Radio Serv., 13 F.C.C. 1190, 1193 (1949) (instituting split frequency appli
cation procedure).

66. See Packet Phone Broadcast Serv., Inc. v. FCC, 538 F.2d 447 (D.C. Cir. 1976); Radio Relay 
Corp. v. FCC, 409 F.2d 322 (2d Cir. 1969). See also infra notes 119-27 and accompanying text (discuss
ing affirmance of split frequency allocation procedure by Radio Relay court).

67. 409 F.2d 322 (2d Cir. 1969).
68. Id. at 324, 331.
69. Id. at 326-28.
70. Procedural barriers should foreclose judicial challenge to the FCC’s application procedure.
The exclusive way to challenge generic FCC rulemaking determinations is to request judicial review 

within 60 days of the Commission’s official promulgation of rules. See Geller v. FCC, 610 F.2d 973, 
977 (D.C. Cir. 1979). Although several timely appeals of the FCC’s cellular rulemaking procedures 
were filed, all were dismissed. See United States v. FCC, No. 82-1526 (D.C. Cir. Mar. 3, 1983); Mil- 
licom v. FCC, Nos. 81-1404, 81-1555 (D.C. Cir. Feb. 9, 1983); Telephone & Data Sys., Inc. v. FCC, No. 
82-2139 (D.C. Cir. Jan. 17, 1983); Southern Broadcasting Corp. v. FCC, No. 82-1521 (D.C. Cir. June 
23, 1982). Challenges to generic rules are forbidden outside the 60-day period, even if the challenge 
was not presented to the agency during rulemaking. Seacoast Anti-Pollution League v. NRC, 690 F.2d 
1025, 1031 (D.C. Cir. 1982). Under these standards, challenges to the FCC’s split frequency application 
process likely are time-barred.

71. See supra notes 33-37 & 52 and accompanying text (citing FCC determinations of need for expe
dited service).

72. The FCC cited AT&T’s expertise as support for its determination that wireline carriers should be 
assured spectrum. See Reconsideration, 89 F.C.C.2d at 70-71; Report and Order. 86 F.C.C.2d at 488-89.

73. The desire to force nonwireline applicants to settle their differences was stated expressly at vari
ous times in the proceedings. See Advanced Mobile Phone Serv., Inc., 91 F.C.C.2d 512, 525 (1982) 
(Sharp, Comm’r, concurring); Report and Order. 86 F.C.C.2d at 490-91.

74. See infra notes 168-81 and accompanying text (discussing need for service).

In Radio Relay Corp. v. FCCbl the United States Court of Appeals for the 
Second Circuit upheld the use of the bifurcated application procedure for pag
ing licenses.68 The court held that the FCC had discretion to implement such 
an application procedure where the Commission felt the public need for expe
dited service outweighed possible anticompetitive concerns.69 If the FCC insti
tuted the split frequency application procedure in the cellular proceedings on 
the basis that expedited service was most essential, the FCC’s rulings should 
not be overturned.70

In its Report and Order and its Reconsideration Memorandum the FCC did 
substantiate its determination to use the bifurcated procedure with findings 
that the need for expedited, efficient service outweighed anticompetitive con
cerns.71 Several ulterior motives may be ascribed to the FCC, however, that 
arguably are abuses of discretion. First, the Commission may have initiated 
the split proceedings in order to reward AT&T for its development of the cel
lular technology.72 Second, the FCC may have been most interested in forcing 
all nonwireline applicants to reach a settlement regarding their competing 
applications.73

On the basis of the record the FCC did not abuse its discretion in promul
gating rules mandating a bifurcated procedure. The record reflects a substan
tial unsatisfied demand for mobile telephone technology.74 Although both 
motives discussed above may have played a role in the Commission’s decision, 
speculative assessments of contributing factors to the FCC’s decision should 
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not be sufficient to overcome documented evidence and policy choices con
tained in the record.

Even if recent history has shown the blanket implementation of the bifur
cated application system to be questionable,75 the FCC’s discretion to promul
gate rules in the public interest requires that the split frequency allocation 
decision be upheld. Judicial hindsight does not warrant the overturning of 
rules promulgated years earlier. The FCC itself should use its expertise to 
determine whether the situation warrants a modification of the rules and, if so, 
what modification should be made.76

75. The FCC has begun to consider the possibility of using a lottery system to allocate frequency for 
cellular services in the 3 lst-9Oth markets. Notice of Proposed Rulemaking, 48 Fed. Reg. 51.493 (Nov. 
9, 1983). This consideration may reflect two views. First, the FCC may decide that in smaller markets 
the potential harm of a head start warrants a more protective means of allocation. See infra notes 213- 
21 and accompanying text (recognizing danger to smaller markets and proposing protection under cur
rent system). Second, the FCC might decide that the lottery system will be more expeditious than the 
current system. Neither of these views provides any support for rejecting the current system with re
spect to the first 30 markets.

76. In its Notice of Proposed Rulemaking for the use of the lottery system for markets after the first 
30, the FCC proposed retention of the separate allocation of spectrum, but use of a lottery system to 
award spectrum instead of the comparative hearing where a choice between competing applications 
must be made. 48 Fed. Reg. 51,494-97 (Nov. 9, 1983). The FCC based its proposal for use of a lottery 
primarily on its recognition that the comparative hearing process was overly time-consuming, and that 
the differences between applicants was not so great as to require use of a comparative process. Id. at 
51,493-99. As a collateral matter, use of the lottery system will expedite awards of licenses to an extent 
that makes it unlikely that wireline carriers will get a head start. Id. at 51,497. The FCC has proposed 
retention of the separate allocation on grounds of fairness to wireline carriers and the need for wireline 
experience and participation in the cellular service. Id. at 51,496.

In light of the likelihood that the provision of cellular services in the smaller SMSAs will be quick
ened by use of the lottery system, this note supports the use of such a system in the markets after the 
first 30. The use of a lottery system is consistent with the goals of the note's proposal for checks on 
potential wireline head starts in smaller markets. See supra notes 211 -22 (discussing checks). The note 
also supports the FCC’s retention of the separate allocation. Wireline carriers, candidates to provide 
successful cellular service, have relied on the FCC’s current rules, and a shift in the procedure would 
not be in the public’s interest because it would be cost-inefficient and time-consuming.

77. Paging systems operate through the use of a central transmitter that can emit signals to a large 
number of receivers. Most systems in existence are one-way, meaning the transmitter can only transmit 
and the receivers can only receive. Some two-way, nonconversational paging systems do exist. Cf. 
Radio Relay Corp. v. FCC, 409 F.2d 322, 324 (2d Cir. 1969) (describing one-way paging technique).

78. See Allocation of Frequencies in 150.8-162 Mc/s Band, 12 F.C.C.2d 841, 850 (1968) (adopting 
bifurcated application procedure with separate wireline and nonwireline allocation), affd. Radio Relay 
Corp. v. FCC, 409 F.2d 322, 331 (2d Cir. 1969).

79. Domestic Communications-Satellite Facilities, 35 F.C.C.2d 844 (1972), on reconsideration, 37 
F.C.C.2d 184 (1972).

Although the bifurcated application procedure should thus be upheld as a 
proper exercise of agency discretion, the problem of the resulting head start of 
a wireline carrier remains.

III. FCC Treatment of Prior Head Start Problems

The FCC has dealt specifically with the problems of a potential head start in 
other developing industries. In regulating paging systems77 during that indus
try’s development, the FCC utilized the same bifurcated application procedure 
that was used in the recent proceedings concerning cellular communications.78 
A few years later, during proceedings concerning domestic communications 
satellites, the Commission once again dealt with the problem of a competing 
applicant gaining early entrance to a market.79 In each instance, the Commis
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sion refused to keep revolutionary technologies from the public by forcing ap
plicants ready to serve the public to wait until all successful applicants were 
ready to enter the market.

In 1968 the FCC adopted procedures for the allocation of frequencies for 
use by one-way paging systems.80 The Commission provided two blocks of 
frequencies: One for wireline operators and the other for nonwireline opera
tors.81 When confronted with the claim by one nonwireline applicant82 that its 
wireline competitors would likely have a head start in the paging market, the 
Commission stood by the split procedure.83 The FCC reasoned that wireline 
and nonwireline operators would be serving different consumer markets84 and 
believed that, if a moratorium on wireline service were necessary, it could be 
imposed when operating license applications were considered.85 The Commis
sion desired to hasten the process of providing paging service to the public 
because the demand for service was quite great in the largest markets.86 87

80. Allocation of Frequencies in 150.8-162 Mc/s Band. 12 F.C.C.2d 841 (1968), affd. Radio Relay 
Corp. v. FCC. 409 F.2d 322 (2d Cir. 1969).

81. Id. at 850-51.
82. Radio Relay Corp, petitioned the FCC on the issue. Id. at 850.
83. Id. at 850-51.
84. Wireline services were to provide “tone-only” service, while nonwireline services were to provide 

“tone-plus” services. Id.
85. Id.
86. See id. at 851 n.14 (Commission points to large waiting list in New York City to support claim 

that demand was great), affd, Radio Relay Corp. v. FCC, 409 F.2d 322 (2d Cir. 1969).
87. 29 F.C.C.2d 62 (1971).
88. Id. at 64. The FCC held that, on equitable grounds occasioned by the inherent delay of separate 

agency proceedings, the competing operators were required to take part in a comparative hearing. Id. 
The FCC concluded that the applicant seeking a license that would have provided an early start had 
filed an application in conflict with the petitioning applicant. Id. at 63. A comparative decision was 
required, and no head start was possible. Id. at 64.

The FCC pointed to two exceptions to the general rule on head starts identified in the Second Cir
cuit’s decision in Radio Relay. First, where nonwireline carriers operated a similar service on a lower 
frequency, the rule would not apply. Id. Second, the rule is inapplicable where immediate public need 
for additional paging services overbalances the possible anticompetitive effect of allowing the wireline 
carrier to enter the market before the nonwireline carrier. Id.

89. Id.; see Morrison Radio Relay Corp., 31 F.C.C.2d 612, 615 (1971) (recognizing public need as 
countervailing consideration warranting allowance of head start).

90. Chesapeake & Potomac Tel. Co., 17 F.C.C.2d 12, 12-13 (1969).
91. Id. at 13.

The FCC stated its early head-start policy in Mobile Radio Communications, 
Inc^ The Commission indicated that it generally would not grant one “appli
cation in a given service area without simultaneously disposing of all other 
applications to provide the same type of service in that area . . . ,”88 Never
theless, it provided an exception to the general policy when “there is an imme
diate public need for additional paging services, which, in the Commission’s 
opinion, overbalances the possible anticompetitive effect of allowing the wire- 
line carrier to enter the market before the nonwireline carrier.”89

In one licensing procedure for paging services in the District of Columbia, 
the wireline applicant, the Chesapeake & Potomac Telephone Company 
(C&P), was prepared to enter the market significantly earlier than its nonwire
line competitor if the Commission granted the license.90 The Commission 
granted the license despite C&P’s head start,91 but limited C&P to 3388 cus
tomers served in order to mitigate its competitive advantage in the District of 
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Columbia market.92 Five years later, the FCC removed the limitation,93 be
lieving that the nonwireline operators no longer needed protection from the 
allegedly anticompetitive head start94 and that public demand for the service 
required more C&P operation.95

In 1973 the FCC refused to expand its general head-start policy put in place 
for guard-band frequency paging systems to low-frequency systems,96 and thus 
refused to delay service to the public.97 The Commission recognized that its 
earlier policy of restricting entry did not benefit the public.98 It pointed out 
that some frequencies already allocated lay unused, despite the increasing 
shortage of spectrum available.99 Where the Commission had initially believed 
that moratoriums were necessary, it now resisted the delay of service to the 
public.100

In licensing paging systems, the FCC became comfortable with the split ap
plication procedure for wireline and nonwireline applicants. The FCC’s expe
rience in processing paging applications led it to believe, however, that its 
refusal to allow a head start to wireline applicants did not benefit the public, 
because spectrum inevitably lay unused. It is not surprising, therefore, to find 
the FCC hesitant to apply the same head-start doctrine in the cellular proceed-

92. Id. This technique is a possible solution for SMSAs that the Commission believes will not have a 
sufficient demand for cellular services to survive a wireline head start. See infra notes 212-21 and 
accompanying text (proposing solution that measures saturation point and limits wireline competitor to 
that level of sales).

93. See Chesapeake & Potomac Tel. Co., 47 F.C.C.2d 557, 559-60 (1974) (denying petition by com
petitor to reconsider decision to lift C&P’s 3388 customer limitation).

94. Id. At the same time, the Commission voiced suspicions that the limit had never really been 
necessary. Id.

95. Id. In Mobile Radio Sys. of Ventura. Inc., 30 F.C.C.2d 661 (1971), the FCC authorized Pacific 
Tel., a wireline carrier, to apply for an immediate grant of a license if a comparative hearing for the 
nonwireline applicants became necessary. Pacific Tel. had come to agreements with other wireline 
operators. Id. at 669.

In authorizing Pacific Tel. to apply, the Commission stated that it hoped nonwireline applicants 
would settle their differences because the FCC favored the sharing of spectrum space, thus furthering 
the conservation of spectrum. Id. at 668. This reason has been suggested for not delaying wireline 
service. See supra note 41 and accompanying text (discussing FCC desire to push nonwireline carriers 
to settlement). Most importantly, the settlements would shorten the delay in providing service to the 
public. Id. at 669.

96. Low-frequency systems are easier to develop and utilize. They therefore are more crowded and 
less available.

97. FWS Radio, Inc., 42 F.C.C.2d 558, 560-61 (1973), affd. 509 F.2d 530 (D.C. Cir. 1974).
98. Id. at 560.
99. Id. The period of “wasted spectrum” was at least “several years.” Id.
100. In resisting the plea of one petitioner, the Commission stated:

RAM wants not merely to reintroduce the “headstart” doctrine formerly applied to guard 
band frequencies, but to extend the policy, so that no paging applications can be granted until 
all are disposed of. RAM does not claim that any Commission decisions or policies support 
this position, but argues that there is no logical difference between low band and guard band 
paging, and apparently concludes that what formerly was considered good for guard band 
applications is good everywhere. We recognize that such a policy might benefit RAM. but see 
no corresponding advantage to the public. In our decision on these applications we found that 
the “headstart” doctrine did not benefit the public and wasted spectrum, since frequencies 
allocated several years ago were still not in use at a time of increasing spectrum shortage. For 
the same reasons we are not inclined to restore that doctrine, much less extend it. We think it 
is time that these frequencies be put in use to meet the needs which even RAM admits exist

Id. at 560-61. 
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ings. Where the Commission has said that the public gain of immediate wire- 
line service outweighs the potential anticompetitive effects,101 it might just as 
well have stated that moratoriums imposed on service have proved harmful to 
the public.

101. See supra text accompanying note 52.
102. See, e.g., Chesapeake & Potomac Tel. Co., 43 F.C.C.2d 824. 825 (1973) (head-start doctrine not 

applicable where common carriers concerned already offer paging service); Morrison Radio Relay 
Corp.. 40 F.C.C.2d 680, 681-82 (1973) (same); Morrison Radio Relay Corp., 31 F.C.C.2d 612, 615 
(1971) (same).

103. See infra notes 169-81 and accompanying text (major improvements make cellular system 
revolutionary).

104. Domestic Communications-Satellite Facilities, 35 F.C.C.2d 844 (1972), on reconsideration, 37 
F.C.C.2d 184 (1972).

105. Id. at 846.
106. Id. at 846. These factors are similar to those the FCC has said it must balance in the cellular 

proceedings. See Reconsideration, 89 F.C.C.2d at 72; Report and Order, 86 F.C.C.2d at 490.
107. Domestic Communications-Satellite Facilities, 35 F.C.C.2d 844, 852-53 (1972).
108. Id. at 853.
109. 37 F.C.C.2d 184, 189 (1972).
110. American Satellite Corp., 40 F.C.C.2d 656, 660-61 (1973).
111. Id. at 661. If the Chicago cellular processes are judged similarly, no wireline delay would oc

cur. See supra notes 57-62 and accompanying text (discussing FCC’s Chicago Order).

The potential for anticompetitive effects, however, might be greater in the 
development of the cellular industry than it was in the paging industry. When 
the new paging service was introduced, a comparable paging service existed on 
other frequencies.102 Paging operators could not be shut out of the market as 
easily as could the new cellular carriers. The cumbersome two-way mobile 
communications system now operating will not survive the inception of more 
sophisticated cellular service.103 In setting its policy toward restrictions on 
wireline cellular service, therefore, the FCC may have to provide more protec
tion for competition in the cellular industry because of the potential anticom
petitive effects of the wireline head start.

The FCC encountered a similar head-start problem in its Domestic Com
munications-Satellite Facilities proceedings,104 again having to decide whether 
to restrict operators capable of entering a new communications field before 
their competitors.105 The Commission wanted to allow the early accumulation 
of technical, operational, and marketing data and experience while still pro
viding a viable opportunity for later entry by other firms.106 In the initial 
rulemaking proceeding, the FCC refused to forbid AT&T from leasing satel
lite capacity prior to the time its competitors would be ready to lease 
capacity.107

The FCC did, however, limit the amount of capacity AT&T could lease, 
thereby assuring that other potential lessees would have sufficient capacity 
available in order to operate their own services.108 Shortly thereafter, the Com
mission refused to delay other operators from proceeding with acquisitions of 
spectrum while AT&T and Comsat attempted to overturn a regulation limiting 
those two parties’ relationship.109 Finally, the Commission rejected a petition 
to forego action on an American Satellite Corporation application until it 
could act on a competitor’s license.110 111 The Commission simply stated that 
“processing will proceed on an individual basis at a ‘pace geared to the speed 
at which each applicant makes any additional showings or amendments.’ ”HI
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Over the last decade, the FCC has grown quite reluctant to prevent opera
tors from presenting revolutionary communications services to the public. Al
though the FCC initially guarded the relevant market from an early entry by 
an operator whose competitors were engaged in comparative hearings, the 
Commission eventually decided that delay hurt the public more than early 
licensing did.

In the cellular radio proceedings, these lessons ought not to be forgotten. 
Limitations on service should be imposed only when the potential harm from 
the head start is serious. When limitations are required, a complete morato
rium should not be imposed. Instead, the FCC should place a limitation on 
the number of customers an applicant with a head start may serve.

IV. Judicial Intervention Into Spectrum Allocation

In 1969 the Commission’s bifurcated licensing procedure for paging services 
was approved by the Second Circuit in Radio Relay Corp. v. FCC."2 More 
recently, the United States Court of Appeals for the District of Columbia Cir
cuit affirmed the Commission’s allocation of spectrum for the testing of cellu
lar technology, and refused to restrict wireline-carrier participation in the 
cellular industry.112 113 114 Both cases support the FCC’s ability to establish a split 
frequency allocation with a set-aside for wireline applicants. Analysis of the 
two cases reveals that, in order to prevent early entry into the market, the FCC 
may require an applicant to show specific harm to the public interest that out
weighs the benefit the service would provide.

112. 409 F.2d 322, 331 (2d Cir. 1969).
113. National Ass’n of Regulatory Util. Comm'rs v. FCC, 525 F.2d 630 (D.C. Cir.), cert, denied. 425 

U.S. 992 (1976).
114. 409 F.2d 322 (2d Cir. 1969).
115. Id. at 324.
116. Id. at 326.
117. Id. at 328.
118. Id. at 324, 331.
119. Id. at 326. The Commission apparently gave careful consideration to the potential anticompeti

tive effects of its actions in the cellular proceedings. See Reconsideration. 89 F.C.C.2d at 70-75; Report 
and Order. 86 F.C.C.2d at 487-93, 513-59.

In Radio Relay"*  the Radio Relay Corporation (Radio Relay) and Air
signal International, Inc. (Airsignal) petitioned the Second Circuit to review 
orders of the FCC that allocated one pair of previously unassigned high radio 
frequencies for use by wireline common carriers in one-way paging and a sec
ond pair for equipment use by nonwireline carriers.115 Radio Relay urged the 
Second Circuit to strike down the Commission’s order on the ground that the 
rule would permit entry of wireline carriers into the paging industry on a large 
scale, thus destroying competition in the market.116 Airsignal urged the court 
to prevent the FCC from granting a license to a wireline carrier to operate a 
paging service prior to granting such licenses to nonwireline carriers when the 
nonwireline applicants were required to face comparative hearings.117 The 
court denied both petitions, upholding the Commission’s rules and policies.118

Radio Relay challenged the allocation of frequencies, arguing that the Com
mission did not adequately consider the alleged anticompetitive problems that 
would result from the bifurcated procedure.119 The court recognized that the 
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FCC must consider competitive effects in reaching its determinations.120 It ac
knowledged, however, that the standard of “public interest, convenience, or 
necessity” by which the Commission is to be guided in its decisions to allocate 
spectrum is composed of many other factors.121 The Radio Relay court stated 
that

were the Commission to base its action solely upon the ground that 
competition in the industry would be favored thereby and nothing 
more, we would have some doubt as to whether it had fulfilled its 
responsibility to consider other important criteria before determining 
whether its proposed rule is in the “public interest.”122

The Second Circuit found that the FCC’s decision relied upon valid ele
ments of the public interest in addition to competitive effect. First, the Com
mission determined that the demand for paging services substantially exceeded 
the supply available on currently used lower frequencies, and, consequently, 
there was an immediate public need for expansion of the service.123 The court 
therefore concluded that the record adequately supported the FCC’s claim that 
although the possibility of some anticompetitive advantage existed, opponents 
had overstated the likelihood of injury to competitors.124 Second, the court 
found that the wireline carriers did not depart from their “normal and his
toric” two-way service by providing one-way signaling. Rather, the carriers 
were logically extending their two-way telephone service.125 Finally, the court 
noted that the Commission would balance the competitive effects in the con
text of the “specific and concrete market situation presented in each instance” 
before awarding licenses to operate paging facilities.126 For these reasons, the

120. Radio Relay, 409 F.2d at 326.
121. Id.
122. Id. (citing FCC v. RCA Communications, Inc.. 346 U.S. 412 (1953)). The Commission quoted 

this passage in its Reconsideration Memorandum regarding cellular communications, using it to sup
port the claim that there were other, more compelling factors in the public interest than the competitive 
effects of its decision. Reconsideration, 89 F.C.C.2d at 72.

123. Radio Relay, 409 F.2d at 326. This finding is substantially in accord with the conclusions 
reached by the FCC in the cellular communications proceedings. See supra notes 34-36 and accompa
nying text (FCC convinced that demand greatly exceeds supply).

124. Radio Relay, 409 F.2d at 327-28.
125. Id. at 326. The conclusion that wireline carriers were logically extending their two-way service 

by providing one-way signaling was based on the premise that the paging service tended to increase the 
number of completed phone calls, and the wireline carriers had been providing paging services on 
lower frequencies. Id.

The Commission also had imposed certain conditions upon the ultimate granting of licenses to the 
wireline carriers designed to compensate for any advantages that would develop. Id. at 327-28. The 
conditions included the requirements that the nonwireline operators be afforded interconnection on 
equal footing with the wireline subsidiary, be charged cost-based prices for their use of telephone facili
ties, and be afforded any reduced rate the wireline carrier offered the subscribers of its service. Id. The 
FCC has included similar restrictions in the cellular proceedings. See supra note 44 (discussing restric
tions placed on wireline cellular operators).

126. Radio Relay, 409 F.2d at 327. The court concluded:
The Commission has thus pledged to take every action necessary to prevent and eliminate 
precisely those competitive disadvantages which Radio Reiay recites. We see no reason to 
doubt that it will be vigilant in detecting and correcting any actual evils. Given these written 
assurances by the Commission, we must agree that Radio Relay has greatly exaggerated the 
potential anti-competitive harm flowing from the frequency allocation Rule.

Id. at 328. 
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court upheld the division of spectrum between wireline and nonwireline 
applicants.127

127. Id. at 324, 331.
128. Reconsideration, 89 F.C.C.2d at 72-75; Report and Order. 86 F.C.C.2d at 491 n.57.
129. Radio Relay. 409 F.2d at 324, 331.
130. Simply put, if no license were granted to a wireline operator until the time that a nonwireline 

applicant were also licensed, both carriers would leave that starting gate simultaneously. If, however, 
the two-stage process were used, see supra notes 46-50 and accompanying text, and the wireline carrier 
were granted a covering license at the time the successful nonwireline carrier emerged from a compara
tive hearing, the wireline carrier would still have a head start if the nonwireline carrier had not yet 
constructed facilites.

131. Radio Relay. 409 F.2d at 328.
132. There were already some low-frequency systems in existence. Id. at 324.
133. Id. at 328-29. The Second Circuit concluded that although it would not expect these circum

stances to occur too frequently, the court did not want to absolutely preclude the Commission from 
taking appropriate action where the situation did exist. Id. at 329.

In the cellular proceedings, the FCC has apparently concluded that the need for widespread mobile 
two-way conversational communications likely outweighs the anticompetitive potential in a great 
number of cases. See Reconsideration. 89 F.C.C.2d at 72, 75; Report and Order. 86 F.C.C.2d at 491 
n.57.

134. Radio Relay. 409 F.2d at 329.
135. See supra notes 17-20 and accompanying text (discussing order).
136. 525 F.2d 630 (D.C. Cir.), cert, denied. 425 U.S. 992 (1976).

For many of the same reasons, the FCC’s bifurcated application procedure 
for cellular communications systems should be upheld by any reviewing court. 
The FCC has concluded that in most markets the demand for cellular services 
is sufficient to support both an early entrant and a subsequent competitor.128 
Moreover, the Commission has stated that it will consider preventing early 
entry at the license application stage.

The Radio Relay court also refused to adopt a head-start policy that would 
prevent the FCC from granting wireline operating licenses prior to the time of 
decision on nonwireline applications.129 Although the proposal would have 
remedied the head-start problem,130 the court believed that the imposition of 
such a condition would have been “unnecessarily rigid and drastic.”131 The 
Second Circuit specifically noted that in some communities the Commission 
could legitimately find that the pressing need for additional132 paging services 
outweighed the potential anticompetitive effect of permitting the wireline oper
ator to enter the market prior to its nonwireline competitor.133 The court was 
satisfied that the existing licensing procedures protected the best interests of 
the public—a nonwireline carrier could petition the FCC to delay the grant of 
a wireline company’s application until the Commission acted upon the 
nonwireline’s own license application.134

In examining the head-start issue in the cellular context, Radio Relay stands 
for two propositions. First, the FCC must consider a variety of factors that 
affect the public interest. Second, a head start may be allowed, despite its po
tential anticompetitive effect, when the FCC believes that delaying service 
would harm the public more than benefit it.

In affirming the FCC’s 1974 order, as modified by its 1975 order, for the 
testing of cellular technology,135 136 the District of Columbia Circuit in National 
Association of Regulatory Utility Commissioners v. FCC (NARUC)'36 em
ployed reasoning similar to that of the Second Circuit in Radio Relay, but 
emphasized its concern for the anticompetitive effects of head starts in new 
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markets. After the Commission had promulgated the frequency application 
procedure for test services of cellular technology,137 several parties challenged 
participation in the test market by wireline carriers.138 The District of Colum
bia Circuit concluded that such rulings were precisely the sort that Congress 
intended to leave to the broad discretion of the FCC139 and refused to strike 
down the rule.140

137. Land Mobile Radio Serv., Second Report and Order, Docket No. 18,262, 46 F.C.C.2d 752 
(1974), on reconsideration, 51 F.C.C.2d 945 (1975).

138. NARUC, 525 F.2d at 633-34. In addition to NARUC, the petitioners included RAM Broad
casting, the National Association of Radiotelephone Systems, and the Illinois Association of Radiotele
phone Systems. Id. at 630.

139. Id. at USC,see id. at 638 n.37 (FCC given substantial discretion because of “highly complex and 
rapidly expanding nature of communications technology”).

140. Id. at 637-39, 647.
141. Id. at 637. Significantly, there would have been only one licensee per market under the existing 

plan. See supra note 18 (describing FCC decision on what limitation would be placed on the category 
of potential applicants for the one grant per SMSA). Under this existing plan, the District of Columbia 
Circuit felt that AT&T would still dominate the market. NARUC, 525 F.2d at 637, 638. The court 
believed that the restriction requiring operation of wireline service by a separate subsidiary did nothing 
but attempt to make financially impossible predatory behavior such as cross-subsidization, which was 
already illegal. Id. at 638-39. The restrictions on wireline entry into collateral fields, such as manufac
ture, supply, and servicing of cellular equipment, would do little to improve competition in the cellular 
communications market itself. Id. at 638.

142. Id. at 638.
143. The court stated that “the serious anticompetitive effects, if they arise at all, will do so only after 

full implementation begins.” Id. at 638.
144. Id. The FCC’s discretion is established in section 303 of the Communications Act of 1934, 47 

U.S.C. § 303 (1976 & Supp. V 1981).
145. NARUC, 525 F.2d at 639.
146. Reconsideration, 89 F.C.C.2d at 63-70; Report and Order, 86 F.C.C.2d at 487-493; see supra 

notes 26-54 and accompanying text (explaining current bifurcated system as promulgated by FCC). 
Where there is only one service, no competition can ever exist. Where the FCC has reserved spectrum 
for two competitors, competition likely will exist. In addition, the allocation for two competitors will 
lessen the likelihood that the Bell Operating Companies (BOCs) will control the market for cellular 
services. See Report and Order, 86 F.C.C.2d at 486-87 n.40.

147. The required equal access to interconnection for wireline and nonwireline applicants has been 
strengthened by an agreement negotiated between the Radio Common Carriers and the BOCs. See 

The NARUC court, however, believed that the actions the FCC had taken to 
minimize the possible anticompetitive effects of its order would “prove largely 
cosmetic.”141 These anticompetitive effects, although contingent on the future 
development and implementation of cellular technology, could harm the po
tentially competitive cellular market.142 Because the FCC proceedings were 
still in their early stages, the NARUC court held that the allowance of wireline 
participation was not at that time143 a breach of the discretion granted to the 
Commission under the Communications Act.144 Operators could challenge an
ticompetitive circumstances when the effects on competition were more imme
diate and easier to assess.145

Although the NARUC court was extremely concerned about the potential 
anticompetitive effects a head start could foster, several factors indicate that a 
moratorium on cellular service should not be imposed now. First, the FCC 
has allocated spectrum for two carriers—not just the single carrier it appeared 
might be licensed at the time the District of Columbia Circuit decided 
NARUC.146 Second, the FCC has promulgated additional restrictions on wire- 
line operators that will mitigate some of the anticompetitive effects that might 
occur with both a nonwireline and a wireline carrier in the same market.147 
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Third, AT&T divested its cellular subsidiary, AMPS, prior to the commence
ment of any cellular service,148 thus reducing AMPS’ economic power at least 
to some degree.149 Fourth, the potential anticompetitive effects appear quite 
speculative where the demand for service is greatly in excess of the supply.150 
Finally, the FCC has proclaimed that the benefit to the public from the early 
initiation of the service will outweigh the speculative anticompetitive effects.151

Report and Order, 86 F.C.C.2d at 486-87 n.40 (citing agreement, and its strengthening interconnection 
requirement, as addressing concerns raised by NARUC court).

148. See supra note 44 (effect of divestiture on supply of cellular services in Washington. D.C./ 
Baltimore SMSA).

149. Although AMPS will still have its experienced operators, it will no longer have the economic 
backing of AT&T.

150. See supra notes 34-36, and infra notes 183 & 212 (waiting lists and extrapolated potential de
mand show extremely large market for cellular services).

151. Reconsideration, 89 F.C.C.2d at 72; Report and Order. 86 F.C.C.2d at 491 n.57.
152. See supra notes 112-51 (discussing judicial approach to spectrum allocation).
153. 47 U.S.C. § 151 (1976).
154. Id. § 303 (1976 & Supp. V 1981).
155. Courts have recognized that the FCC must consider competitive effects, see United States v. 

RCA, 358 U.S. 334, 351 (1959); NARUC, 525 F.2d 630, 636 n.25 (D.C. Cir.), cert, denied. 425 U.S. 992 
(1976); Radio Relay, 409 F.2d 322, 326 (2d Cir. 1969). The FCC has considered competitive effects in 
this proceeding. Reconsideration, 89 F.C.C.2d at 72; Report and Order. 86 F.C.C.2d at 487.

156. See FCC v. RCA Communications, Inc., 346 U.S. 86, 93 (1952) (Commission must consider 
more than just effects on competition); Hawaiian Tel. Co. v. FCC, 498 F.2d 771, 777 (D.C. Cir. 1974) 
(FCC may not automatically equate public interest with additional competition); supra notes 121-22 
and accompanying text (Radio Relay court’s and the FCC’s recognition of range of considerations tn 
public interest).

Although the wireline set-aside is a proper exercise of FCC discretion, and 
moratoriums on service should be disfavored when the public will suffer as a 
result of the delay, the FCC must still, as promised, consider moratoriums 
when anticompetitive effects of a head start become too great. In upholding 
the FCC’s rulemaking, the Radio Relay and NARUC courts relied on the 
Commission’s ability to consider at a later date the anticompetitive effects in a 
specific situation.

V. What the Public Convenience, Interest, or Necessity Requires

Courts have accorded great deference to the FCC’s allocation of spectrum 
between wireline and nonwireline carriers in developing industries.152 There
fore the decision to delay wireline service to avoid a head start in a particular 
market resides in the FCC. The Commission ought to arrive at its decision by 
balancing the factors involved in determining the public interest. Because the 
factors to be balanced are incommensurable to a great extent, the FCC really 
must make a policy choice.

The Communications Act of 1934 requires the FCC to “make available, so 
far as possible, to all the people of the United States a rapid, efficient. Nation
wide . . . wire and radio communication service with adequate facilities at 
reasonable charges . . . ,”153 In allocating a portion of the spectrum for cellu
lar radio use, the Commission must base its decision on the “public conven
ience, interest, or necessity.”154 The effect of a Commission decision on 
competition must be considered,155 but competition is not the sole considera
tion.156 With respect to the provision of cellular services, the Commission must 
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consider not only the potential anticompetitive effects of spectrum allocation 
and the head-start possibility, but also the need for timely and efficient deliv
ery of cellular services, the quality and further development of cellular serv
ices, and the costs of not providing cellular services.157

157. FCC v. RCA Communications, Inc., 346 U.S. 86, 93 (1952).
158. See Report and Order, 86 F.C.C.2d at 514-32 (comments filed by nonwireline applicants seeking 

alternative allocation to minimize AT&T’s power in industry).
159. If the FCC had opened the licensing proceedings to all applicants on a comparative basis, with

out separate categories, AT&T might have achieved even greater dominance in the industry. In a com
parative hearing, AT&T’s experience, see supra note 22, expertise, see Reconsideration. 89 F.C.C.2d at 
71, and capital stability could have secured to AT&T more than half the channels allotted for cellular 
services.

160. The wireline carrier would not need to serve every potential customer to make the market unre
sponsive to competition. Assuming that customers will not readily exchange mobile telephone services, 
an early entrant who was able to satisfy so great a percentage of customers as to leave an insufficient 
number for the later entrant to earn a reasonable return on investment would be able to foreclose 
potential competitors.

In most, if not all, of the largest markets, the demand would be sufficient to preclude the possibility of 
market saturation by one carrier. The statistics indicate that enough subscribers exist to support at least 
two services. See supra notes 34-36 (potential subscribers); infra note 212 (containing forecast of mar
ket demand for 30 largest SMSAs).

It is highly likely that the general rule permitting head starts was promulgated with an eye toward the 
major markets. See supra note 77 (recognizing need in largest, most congested cities). Commissioners 
Fowler and Rivera both felt, however, that the split allocation and expeditious handling of wireline 
applicants were only appropriate for these large congested markets. Reconsideration, 89 F.C.C.2d at 
105 (Fowler, Comm’r, dissenting), id. at 116 (Rivera, Comm’r, concurring). The Commission probably 
agreed on ad hoc considerations of moratoriums as a compromise between those who wanted to allow 
the wireline carriers a free reign, and those who thought only the largest markets called for such treat
ment. It appears that all of the Commissioners hoped the nonwireline applicants would make the issue 
moot by coming to agreements. See infra note 190 and accompanying text (describing the FCC’s desire 
to have nonwireline applicants settle). Adopting the lottery system for the smaller markets addresses 
the concerns raised by Commissioners Fowler and Rivera. See supra note 76.

161. Cutting prices below marginal cost in order to discourage competition is the most blatant form 
of predatory behavior. NARUC, 525 F.2d at 638 n.34.

162. Excess profits are sums a monopolist recoups when he sells above the price that the market sets, 
because he controls a large share of the goods, and no substitute is readily available. P. Samuelson, 
Economics 497-98 (9th ed. 1973).

A. THE COMPETITIVE EFFECTS OF THE SPECTRUM ALLOCATION FOR 
CELLULAR SERVICES

The primary concern of nonwireline applicants is that large wireline com
petitors will dominate the market for cellular services.158 Without a separate 
allocation for wireline and nonwireline applicants, however, the larger wire- 
line operators eventually might have received almost all cellular operating 
licenses, thereby destroying any chance for market competition.159 Yet the bi
furcated system still gives rise to the possibility that, through early entry, a 
wireline operator might dominate the market. If a wireline operator receives a 
license and satisfies the entire market demand in the SMSA, any competitor 
later attempting to service that SMSA might not be able to obtain a sufficient 
number of customers to recoup its initial costs plus a reasonable return on 
investment.160 Such a turn of events could lead to the establishment of a wire- 
line monopoly, with the concomitant problems of predatory pricing161 and ex
cessive profits.162

Even if monopoly power did not result because the demand for cellular serv
ice in the relevant SMSA exceeded the amount of service that the wireline 
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carrier was able to supply, the market might still suffer some anticompetitive 
effects during the head-start period. The wireline carrier might attempt to ob
tain excess profits or choose to practice predatory pricing, hoping to capture a 
share of the market significant enough to disadvantage any future competi
tor.16-1 The wireline carrier might also capture those in the market willing to 
pay the highest price for service, leaving customers not willing to pay the 
higher price to be serviced by the nonwireline carrier.163 164 Although the price 
each carrier charged would theoretically reach equilibrium at some point after 
the competitor entered the market,165 the revenue lost during the opening pe
riod might be critical to the establishment of the nonwireline operator as a 
viable cellular carrier.166 Further, a head start might allow the wireline carrier 
to develop its technology more quickly than its nonwireline competitor, keep
ing it one step ahead of the competition.167

163. As a predatory price fixer, the wireline operator would charge a price below the marginal cost of 
its cellular service, hoping to cut deeply enough into the market’s subscriber base to prevent its compe
tition from obtaining enough clients to stay in business. After the competition fails, the predatory 
pricer can then recoup excess profits. See generally Areeda & Turner, Predatory Pricing and Related 
Practices Under Section 2 of the Sherman Act. 88 Harv. L. Rev. 697 (1975).

164. During the initial head-start period, the quantity of service available presumably would be less 
than if other services were available, and the price of the service therefore would be higher. Those 
willing to pay the initial price will do so. At a later date, upon entry of the nonwireline carrier, the 
quantity of service available will increase and the price will drop, because quantity and price are in
versely related. See P. Samuelson, supra note 162. at 285-87. Upon entry, in order to attract custom
ers, the nonwireline carrier will be required to offer service at this lower price. The wireline carrier will 
have customers paying at the “inflated” original price. Although, theoretically, the price will tend to 
reach equilibrium, there are factors such as imperfect knowledge and transaction costs in switching 
services that delay this movement, or keep it purely theoretical. Id. at 287. In any event, for some 
period of time, the nonwireline carrier will have to charge a lower price, unless the FCC or a state 
agency regulates the fee charged.

165. With perfect knowledge and complete fungibility of services, customers would eventually 
switch to the carrier charging the lowest price. The tendency of the market would be toward one 
equilibrium price. Id. at 39. Many factors detract from this theoretical model, and keep prices away 
from equilibrium. Among those factors that are relevant in the cellular industry are lack of open entry, 
divergent quality of service, cost of investment in initial equipment which is not fungible, and imperfect 
knowledge. Id.

166. These potential anticompetitive effects are quite speculative, and would only be extant during 
the six months to a year that the head start would last, should nonwireline applicants not settle.

167. It is difficult for opponents of the head start to claim that the development of the technology is 
an evil, especially in light of the technology-sharing provision in the Reconsideration memorandum. 
See Reconsideration, 89 F.C.C.2d at 83-85.

168. Lehman Brothers Research, supra note 1, at 1, 2. It is estimated that of 160 million regis
tered motor vehicles, only 150,000 are currently equipped with mobile telephones. Id. at 2.

In light of the potential market harm than could result from a head start, the 
FCC eventually must decide whether to prevent early service to protect the 
quality and cost of later service. Essentially, the FCC must decide whether it 
wishes to accelerate the provision of service or guard against potential an
ticompetitive harm. The FCC, to this point in time, has emphasized its belief 
that the potential harms discussed above are speculative, while the need for an 
expedited, more efficient service is certain.

B. THE NEED FOR TIMELY AND EFFICIENT DELIVERY OF CELLULAR SERVICE

Until now, large metropolitan areas have been surprisingly short of mobile 
telephone service. It is estimated that less than one-tenth of one percent of all 
motor vehicles in the United States are equipped with mobile telephones.168 
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Those who have mobile telephones are subject to service that is extremely 
costly,169 of limited range,170 and subject to poor access during the business 
day.171 The length of waiting lists for such low-quality, two-way simultaneous 
conversation services is staggering.172 For example, in New York City only 
twelve motor vehicles can engage in telephone conversation at any one time.173 
Only about 700 mobile telephone units have been installed, and the waiting list 
is almost twice that number.174 During the business day, waits of up to twenty 
minutes for an open channel on which to make a call are common.175 In con
trast, a fully developed cellular system in New York City could serve up to 
150,000 subscribing customers.176

The users of the current service, generally doctors, ambulances, civil defense 
personnel, and other health and safety workers,177 would benefit greatly from 
the new service. First, with more channels available because of the improved 
technology, calls could be made immediately,178 without the current wait for 
an open frequency. Second, a technique called “handing-off,”179 would

169. Average monthly bills are $150. Id. at 21.
170. Research shows that conventional mobile telecommunications systems are highly inefficient; on 

the bandwith required for one mobile telephone channel, four AM radio stations may broadcast to 
millions, or two push-to-talk systems could serve hundreds of taxis, or two private radio systems could 
provide pocket paging to thousands. Id. at 5. The use of one mobile telephone channel blanks out use 
of that channel for an area 50 miles in diameter from the point of transmission, or anywhere from 5000 
to 10,000 square miles. Id. This is due to the high amount of power required to use the channels—the 
high wattage requirements and distant transmitters cause poor connections. See Report and Order. 86 
F.C.C.2d at 487 n.51 (letters complaining of poor quality of transmission and reception cited).

By breaking up service among low-watt transmitters in cells now five to ten miles apart, and eventu
ally only one mile apart, one channel may be used to serve hundreds of additional callers. With greater 
proximity and lower wattage, much less interference will take place. Lehman Brothers Research, 
supra note 1, at 7, 11.

171. Because the cellular approach uses multiple low-power transmitters in small cells, frequencies 
can be “reused,” that is, some cells in one area can repeat frequencies. The frequencies a system uses 
currently can be split into 4, 7, 9, 12, or 13 groups. Lehman Brothers Research, supra note 1, at 7. 
If the frequencies are split into seven groups, the resulting system would be a seven-cell reuse pattern. 
Id. Before, one channel served one caller within a 5,000 square mile area, see supra note 170; with five 
to ten mile diameter cell patterns, many more customers can be served because the one frequency can 
be repeated in a number of cells. This should improve the caller completion rate greatly, which was 
calculated to be less than 50% during the business day. Report and Order, 86 F.C.C.2d at 488 n.52.

172. See supra note 35 (citing waiting lists).
173. Lehman Brothers Research, supra note 1, at 2.
174. Id.
175. Id. \ see supra note 171 (discussing call completion rate).
176. It has been projected that a New York City system, operating with 40 one-mile diameter cells 

and reusing frequencies 20 times could serve up to 150,000 customers. Lehman Brothers Research, 
supra note 1, at 11.

177. Because the current supply of mobile telecommunications equipment does not nearly meet the 
demand, the operators of conventional services have had to set up a priority system for selling service. 
See Lehman Brothers Research, jw/va note 1, at 21. Waiting lists operate on, a priority class sys
tem, with the general order consisting of: (1) public health and safety workers; (2) utility and transpor
tation companies; (3) the press; (4) handicapped individuals who drive; (5) manufacturers and other 
businesses; (6) railroads; (7) the general public. See id. at 22. If a member of the general public has 
been on a waiting list for 10 years, and a doctor applies for a mobile phone today, the doctor will 
receive the unit that becomes available tomorrow. See id. at 21.

178. More calls could be placed because, due to the smaller cells and frequency reuse, see supra note 
171, more channels would be available.

179. “Handing-off” enables a conversation to continue when a mobile unit leaves one cell and enters 
another. The cell-sites will be equipped with computers that will monitor the strength of the mobile 
unit’s transmission signal. When a signal becomes weak, the computer searches for a cell-site that is 
geographically in a position to receive from and transmit to that mobile unit. Almost instantaneously 
and imperceptibly, the computer can work the transfer of the conversation to the new cell-site, thus 
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greatly improve conversation quality because signals would be kept strong and 
interference impinging on transmission or reception would be reduced.180 Fi
nally. because the mobile communications system would become more effi
cient, its emergency use would become more widespread.181

Perhaps just as important, mobile communications systems would be avail
able to the general public where they were not available before.182 The waiting 
lists, although long, do not nearly measure the potential market for the serv
ice.183 Analysts have compiled data indicating that improved mobile service 
would generate widespread use in heretofore untouched industries184 and 
would stimulate at least some interest in almost all industries or professions.185

The need and demand for revolutionary mobile telecommunications service 
are obviously sizeable; the question remains whether the need and demand are 
great enough to warrant a potentially anticompetitive head start for wireline 
applicants. The real question is whether the potential anticompetitive effects 
warrant a moratorium on the sendee that, as a practical matter, could exceed

"handing-ofi" the conversation. For illustrations and a more detailed discussion, see Lehman Broth
ers Research, supra note 1, at 9-10; Schrage & Mayer, supra note 22, at D8, col. 2.

180. Shorter distances and the ability to switch transmitting and reception sites will improve quality 
because less interference will take place within the smaller broadcast areas than occurs within a large 
broadcast area. Cell-splitting thus not only adds calls to the system, see supra note 170, but also im
proves broadcast quality.

181. If the percentage of completed calls rises significantly from the present 40% business-day rate, 
see Summary of Traffic Loading Data, supra note 36, the service would be more dependable for emer
gency use.

182. See infra note 177 (priority classifications now prevent general public access to service).
183. Using AMPS’ data, independent research, and their own extrapolations, Bain. Himsworth and 

Bristol have analyzed the potential growth of the cellular services market. See generally Lehman 
Brothers Research, supra note 1, at 21-29; see also supra note 36 (discussing projected figures). Of 
particular note in the data is AT&T’s market penetration forecasts. From its cellular test service in 
Chicago, see supra note 22, and market surveys, AT&T has predicted that 44% of the construction 
industry now desires the service along with 14% of manufacturers, 10% of nonfood wholesalers, 10% of 
packaged goods retailers, 7% of distributers, 6% of retailers, and 4% of food retailers and wholesalers. 
Lehman Brothers Reserach, supra note 1, at 23. The weighted average business demand at the 
inception of service will be 11%. Id. It should be remembered that these figures are for large busi
nesses, which would likely be the largest purchasers in the industry, and exclude those professionals 
(e.g., doctors and lawyers) who would use the service.

Using these figures, AT&T has estimated the total market demand for various cities. The figures 
were calculated by using government records and other studies to determine the total number of the 
firms in each business category in the area, and then multiplying by the market demand percentage 
forecast. The following table is illustrative:

Area Projected Units
New York City 223,096
Chicago 107,495
San Francisco 73,893
Washington, D.C./Baltimore 61,052
Detroit 75,040
Miami 41,431
Dallas/Ft. Worth 45,014
Seattle 30,405
Denver 23,186
Milwaukee 13,493

Lehman Brothers Research, supra note 1, at 24. For an expanded subscriber forecast, see infra note 
212.

184. For example, the construction industry would now participate on a large scale. See supra note 
183 (44% penetration of construction industry predicted).

185. See supra note 183 (although some business penetration as low as four percent, most industries 
show some interest).
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two years.186
In the largest markets, demand should be sufficient to prevent competitive 

harm.187 In less congested markets, the level of wireline penetration may be of 
greater concern.188 Even if the FCC refuses to declare a moratorium on wire- 
line services in smaller SMSAs, however, a head start by wireline carriers is 
unlikely. Instead, nonwireline carriers will probably settle their differences 
and agree to share the nonwireline allocation of spectrum.

Nonwireline applicants apparently see it as in their interests to divide the 
allocated spectrum.189 The FCC has often indicated that it prefers division of 
the spectrum by applicants.190 Settlements among nonwireline applicants 
would most likely result in a more acceptable allocation of spectrum than the 
Commission itself could manage.191 Settlement would hasten the day of wide
spread, efficient mobile communications,192 involve more competitors in the 
cellular industry,193 and make more efficient use of spectrum in the long

186. Challengers are asking in effect for an injunction on wireline service. These challengers thus 
bear a substantial burden of showing injury to the public interest. See Reconsideration, 89 F.C.C.2d at 
75 n.32.

In the paging service proceedings, the FCC learned that the delay in service could be long and 
wasteful. See supra note 100 and accompanying text (FCC refused to grant request for moratorium on 
low-frequency paging service because experience showed costs outweighed benefits). This experience 
was perhaps behind the Commission’s insistence on no more than a six-month delay, even if a morato
rium were to be granted on wireline service. See Reconsideration, 89 F.C.C.2d at 75 n.32.

187. In New York City, for example, the expected demand approaches 225,000 customers. See supra 
note 183. If the seven-cell reuse systems that have been proposed are instituted, see Lehman Broth
ers Research, supra note 1. at 7, the wireline operator will not be able to meet even half the projected 
demand. The specific ability of the early entrant to penetrate the market could be determined by ana
lyzing the type of service proposed, extrapolating the service capabilites, and then comparing service 
capability to the total demand forecast. See infra notes 214-21 and accompanying text (proposing this 
method to evaluate or limit the potential wireline headstart).

The fact that the largest markets were “statistically safe" was not unknown to the FCC. See supra 
note 160 (Commissioners Fowler and Rivera indicating lack of concern over anticompetitive injury in 
large markets). Some concern arose, however, about less populous areas. See id. (Commissioners 
Fowler and Rivera uncertain that all markets could survive separate allocation).

188. See infra notes 212-13 (less congested cities may warrant protection of competition).
189. See Telecommunications Reports, Aug. 8, 1983, at 35-40 (settlements reached in Baltimore/ 

Washington, D.C., Boston, Buffalo, Cleveland, Detroit, Indianapolis, Milwaukee, Minneapolis, St. 
Louis).

190. See. e.g., Chicago Order, 91 F.C.C.2d at 523 (Fogarty, Comm’r, concurring) (urging negotiation 
and settlement, because “as quickly as complete market settlements are reached, . . . just as quickly 
will the Commission act to make the requisite finding that such settlements are in the public interest”); 
id. at 525 (Sharp, Comm’r, concurring) ("the Commission should do everything possible to encourage 
settlements’’); Reconsideration. 89 F.C.C.2d at 110-11 (Fogarty, Comm’r, concurring) (“the split fre
quency allocation and licensing structure will provide a powerful incentive for desirable settlements”); 
id. at 113 (Jones, Comm’r, dissenting in part) (efficacy of a plan depends on wireline settlements); 
Report and Order, 86 F.C.C.2d at 490-91 (“[I]f there is only one applicant for the wireline block of 
frequencies and competing applicants for the other, there will be a powerful incentive for competitive 
applicants to settle their differences. We encourage such attempts”).

It can be argued that the entire purpose of the split allocation, the separate wireline set-aside, the 
refusal to adopt the Bonduel approach, see supra note 38 and accompanying text, and the hard line on 
granting moratoriums is to force the participants to settle. This raises the question whether such an 
arguably coercive policy is an abuse of agency discretion.

191. If the applicants themselves work out settlements, the FCC will not be required to make com
parative decisions. Where negotiation might produce a result of optimal use to the pool of applicants as 
a group, comparative hearings would be adversarial in nature, and perhaps not cost-efficient. See Re
consideration, 89 F.C.C.2d at 110 (Fogarty, Comm’r. concurring).

192. See Chicago Order. 91 F.C.C.2d at 523 (Fogarty, Comm’r, concurring) (stating FCC intent to 
move service along as soon as agreements reached).

193. The Washington, D.C. nonwireline agreement will allow four applicants, American Radio Tel- 
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run.* 194

ephone Serv.. Inc. (ARTS), see supra note 22 (ARTS ran test service with Washington Post), Metropol
itan Radio Telephone Sys., Inc., Advance Radio Communications Co., and Cellular Mobile Systems of
D.C. Inc. to participate where only one would be selected through a comparative hearing. Schrage & 
Mayer, supra note 22, at D9, col. 4.

194. Shared spectrum is more efficient because less spectrum is wasted.
195. AMPS was a wholly owned subsidiary of AT&T until divestiture occurred on January 1. 1984. 

AMPS is now controlled by the regional operating companies that were required to be divested from 
the Bell System. See United States v. Western Electric Co., No. 82-0192 (D.D.C. Aug. 24), sub. 
nom Maryland v. United States, 103 S. Ct. 1240 (1983).

196. AMPS currently “owns” a majority share of the wireline applications for spectrum in 23 of the 
largest 30 markets. See Lehman Brothers RESEARCH.ru/rz-a note 1, at 19 (majority applicants listed 
for 30 largest markets).

197. General Mobile Radio Serv., 13 F.C.C. 1190, 1215 (1949).
198. See id. (proposing allocation of spectrum for cellular service); see also Airborn Television 

Transmitter, 5 Rad. Reg. 2d (P & F) 1727, 1731 (1965) (same); Frequency Allocation 25-890MC, 39 
F.C.C. 608, 610-11 (1964) (same); UHF Allocation, Fourth Report and Order, 31 F.C.C.2d 131, 138 
(1951) (same).

199. Spectrum Space for Land Mobile Serv., 19 Rad. Reg. 2d (P & F) 1663. 1664 (1970).
200. Land Mobile Serv., Memorandum Opinion and Order, 51 F.C.C.2d 945, 948 (1975); see 

NARUC, 525 F.2d at 635 (recognizing AT&T’s proposal).
201. See supra note 22 (describing test services).
202. Reconsideration, 89 F.C.C.2d at 71. If a wireline operator further develops the present intercon

nection technology, the cost of providing cellular services will go down for every cellular carrier.
203. Id.
204. See supra note 171 (discussing reuse). The initial attainable goal is movement from cells five to 

C. THE QUALITY AND FURTHER DEVELOPMENT OF CELLULAR SERVICES

If the wireline carriers are allowed to enter the cellular markets as soon as 
their services become operational, AMPS195 will receive the greatest private 
benefit.196 This result is equitable. AT&T has pursued the development of 
cellular communications technology with diligence and at significant expense 
since 1947 when it proposed the allocation of channels to test and develop a 
broad-based, high-capacity, and mobile communications system to the 
FCC.197 AT&T continually pressed its proposal to set aside spectrum for cellu
lar radio research.198 Finally, when in 1970 the FCC tentatively allocated 
eighty-four MHz of bandwidth for the development of high-capacity land mo
bile telephone systems and invited interested parties to submit proposals,199 
only AT&T responded with a description of potential service that the FCC 
deemed viable.200 Of the three major developmental programs undertaken, 
AT&T conducted two.201

AMPS’ substantial commercial experience in cellular radio makes it a 
desirable first entrant into the market. The expertise of wireline applicants is 
especially important in the cellular area because of the need to connect various 
transmitters and to distribute and revise frequency arrangements among cells 
in a system.202 Moreover, cellular operations extend local exchange service, 
and wireline carriers will be able to rely on their expertise in their individual 
service areas to make cellular services more quickly available within each 
SMSA.203

The earlier any cellular operator enters the market, the sooner the new tech
nology will reach maturity and fully serve the public. Growth within a cellular 
system can occur in a number of ways. Systems can be devised for the reuse of 
cells204 that will extend maximum channel capacity.205 In addition, an area 

RESEARCH.ru/rz-a
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within a system can be served by more than one cell by means of a “directed 
retry” procedure.205 206 Further growth could be achieved be cell-splitting.207 An 
operator would accomplish this by adding more cell-sites with lower-powered 
omnidirectional antennae, or by converting to directional antennae, or by 
some combination of both. Ultimately, a mature system would utilize transmit 
and receive antennae at the cell-sites, each with one-hundred twenty degree 
coverage patterns, and seven-cell reuse patterns.208 Operational experience will 
expedite the development of technological improvements. If wireline opera
tors face significant periods of procedural delay, the resulting increased costs 
and loss of revenue may decrease the incentive to invest in the development of 
cellular technology.209

ten miles in diameter to cells one mile in diameter. The present systems would serve less than half the 
number of subscribers that a mature system could serve.

205. See supra notes 170-71 (discussing extension of channel capacity through use of new cellular 
technology).

206. When a cell has no available frequencies and a unit is attempting to complete a call, the cell-site 
can direct a signal to another cell that might be able to pick up the signal. See Lehman Brothers 
Research, supra note 1, at 10 (description of the “directed-retry” technology).

207. “Cell-splitting” occurs when one cell is broken down into two or more separate cells. See Leh
man Brothers Research, supra note 1, at 10-11.

208. Id. at 11.
209. See Chicago Order, 91 F.C.C.2d at 525 (Sharp, Comm’r, concurring) (refusal to deal with head

start issue at time of licensing creates uncertainties for wireline carrier).
210. Id. at 525 n.27 (Sharp, Comm’r, concurring).
211. This appears clear from the perspectives taken by the Commission in the cellular proceedings, 

see supra text accompanying notes 15-54, the Commission in other procedings, see supra text accompa
nying notes 77-111, and the United States Courts of Appeals in Radio Relay and NARUC, see supra 
text accompanying notes 112-51. Wireline carriers have contributed to the development of cellular 
services and will best provide that service quickly. Because at least 20 MHz of spectrum exists for 
nonwireline carriers, the separate allocation itself protects competition, and does not inhibit it.

D. THE ECONOMIC COSTS OF A MORATORIUM ON WIRELINE CELLULAR 
SERVICE

If the FCC or the courts were to force the wireline operators to delay use of 
constructed facilities, the wireline carriers would incur significant costs without 
any corresponding revenue. Employee salaries, rents, equipment upkeep, and 
other expenses would not cease. Eventually, these costs would be passed on to 
the public in the form of higher prices.210 Because the carrier would have con
structed facilities, hired personnel, and readied itself for service, someone ulti
mately would have to pay for the imposed delay.

VI. A Method to the Moratorium

The potential demand for cellular services warranted the FCC’s separate 
allocation of spectrum to wireline and nonwireline carriers.211 Although the 
FCC’s decision may not have been the best policy, it was certainly not an 
abuse of discretion and any change now is not in the public interest. Imposing 
a moratorium on service at this point would frustrate the primary purpose of 
the separate allocation—the rapid provision of new service. Because of the 
need for the service, the demand for development, and the costs of delay, 
moratoriums should not be imposed. Limitations on wireline carriers may be 
appropriate, however, when the competition in a particular SMSA would be 
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severely hindered by a wireline operator’s head start. In most of the heavily 
populated, metropolitan SMSAs, demand for the service should be sufficient to 
prevent a saturation of the market by a wireline carrier who receives a head 
start.212 In smaller markets, however, the Commission should adopt a method 
for protecting competition.213

The FCC should determine at what point a cellular market becomes too 
saturated to support competition. To make this determination, the Commis
sion must ascertain the maximum percentage of potential SMSA customers 
that a wireline carrier should be allowed to service during its head start. The 
percentage would not be less than fifty percent where only two licensees exist 
in a SMSA. A figure over sixty percent seems unresponsive to the anticompeti-

212. The following table forecasts shares of the market for three cellular applicants. The data are 
currently on file with the FCC and have been printed in several comprehensive market surveys. All 
projections are for the fifth year of subscriber service, and assume a 50% split of the market. AMPS is a 
wireline carrier, while Cellular Mobile Systems (CMS) and MCI Cellular (MCI) are nonwireline 
carriers.

Market AMPS CMS MCI
New York 111,548 66,132
Los Angeles 60,569 146,000
Chicago 53,748 31,959
Philadelphia 36,947 28,302 39.400
Detroit 20,781
Boston 18,270
San Francisco 37.250 19.518
Washington, D.C. 30,526 22,950
Dallas/Ft. Worth 20,716 17,850 63,800
Houston 17.430 75,200
St. Louis 14.130
Miami 22,507 19,800 28,800
Pittsburgh 13,584 13.600
Baltimore 16,305
Minneapolis 12,684 18.800
Cleveland 8,546 14,200
Atlanta 9,135
San Diego 13,965
Denver 11.593 9,720 24,200
Seattle 15.203 7,332
Milwaukee 6,747 8,382
Tampa 11.768 15,600
Cincinnati 7,800
Kansas City 7,962 14,000
Buffalo 5.594
Phoenix 11,310
San Jose 7,770
Indianapolis 5,252
New Orleans 5,342
Portland 7,452 11,600

Lehman Brothers Research, supra note 1, at 25.
It appears highly unlikely, considering the nature of the proposals submitted, that any of the AMPS 

proposals would be able to serve more than 5,000 to 10,000 customers during the first six months of 
operation. See, eg, Chicago Application for Radio Station License (June 7, 1983) (copy on file at 
Georgetown Law Journal).

213. Milwaukee, Buffalo, Indianapolis, and New Orleans are the only cities of the largest 30 that 
might be considered competitive risks, because the projected early share of the market might be a 
sizeable percentage of the long-term demand. In markets outside the largest 30, however, it is likely 
that the question will become much more debatable. It was Chairman Fowler's belief that the general 
rule should have reflected this fact. Reconsideration, 89 F.C.C.2d at 106 (Fowler, Comm’r, dissenting). 
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tive potential of the headstart. A figure between fifty and sixty percent there
fore seems appropriate. In fixing a percentage, the Commission should 
consider the ease with which a subscriber could later change services, the in
centives that a new entrant would need to offer to obtain a profitable client 
base, and the likely duration of the head start.

Using statistical evidence compiled from the test services214 and other mar
keting studies,215 the Commission would then need to predict the number of 
potential customers in a SMSA. From these early cellular tests and marketing 
studies, the percentage of a class of consumers who will purchase cellular serv
ice can be forecast.216 Government studies and public records contain census 
figures that show the number of consumers in each SMSA.217 From these 
figures, the potential demand for cellular service in a SMSA can be esti
mated.218 All parties might submit figures, and their basis for calculation, with 
the FCC making a final judgment on the evidence.

214. See supra note 22 (test services described).
215. See Lehman Brothers Research, supra note 1, at 23-25.
216. See supra note 183.
217. See Lehman Brothers Research, supra note 1, at 24.
218. See supra note 212.
219. Id.
220. See id.
221. See supra notes 93-95 (similar procedure used in paging industry development).
222. The FCC could place the initial burden on a nonwireline challenger to prove a prima facie case 

that the demand in the relevant market would be “substantially met’’ by the wireline carrier. The 
“substantially met’’ standard would require that the challenger show that the wireline carrier, according 
to the specifications on the face of the application, could serve at least X% of the projected market, with 
the Commission determining the value of X. The wireline carrier could attempt to rebut the prima 
facie showing. If the challenger made out a prima facie showing that was not rebutted, the Commission

Using its percentage limitation, the FCC could prohibit the wireline compet
itor from serving more than the computed number of customers. In New York 
City, where fifty percent of the forecast demand would be approximately 
112,000 customers,219 the limitation would be superfluous, because the wireline 
entrant almost certainly would be unable to meet even that demand. But if, 
for example, in Buffalo, the Commission believed that fifty percent were the 
limit it should impose, and the demand forecast for Buffalo were 11,188 cus
tomers,220 the FCC could forbid AMPS from serving more than 5594 custom
ers. This procedure limiting wireline service, used in place of a moratorium, 
would allow the wireline operator to receive some return on investment during 
the period, provide the needed service to a large segment of the public, and 
encourage further development of that service. The wireline operator would 
be released from this limitation upon the entry of a nonwireline operator into 
the market.221

Conclusion

Such extensive FCC involvement is troublesome in the amount of agency 
time and resources required. Ideally, the FCC will discover sufficient demand 
in every market and allow the wireline operator to commence service when it 
is ready to do so.222 Nonwireline settlement agreements will then follow. The 
use of a lottery system for allocation of spectrum for smaller, more rural net-
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works not in the top sixty markets is advisable. If some restraints are necessary 
the FCC should limit wireline provision of service and not prevent it alto
gether. The method proposed in this note would best serve the desire to pro
tect market competition while delivering substantial service to the public.

Mark D. Schneider

could, after considering the relevant statistical evidence, promulgate a service limitation on wireline
carrier operations during the head-start period.

Alternatively, the FCC might require the wireline carrier to provide a one-year, binding self-limita
tion on service by having it predict its subscriber volume. If the service was in excess of the percentage
limitation of the total forecast demand, the FCC could further limit the wireline applicant.



CASE COMMENT

Internal Revenue Service Accessibility to 
Auditors’ Tax Accrual Workpapers

United States v. Arthur Young & Company, 677 F.2d 211 (2d Cir. 1982), cert, 
granted, 103 S. Ct. 1180 (1983)

The Internal Revenue Service (IRS) is empowered to compel the production 
of documents from third parties relating to income tax liability under section 
7602 of the Internal Revenue Code.1 A particularly controversial issue sur
rounding this summons power is whether it permits the IRS to reach the tax 
accrual workpapers prepared by independent auditors retained by public com
panies in compliance with federal securities laws.2

The securities laws require public companies to file independently audited 
financial statements annually with the Securities and Exchange Commission.3 
Audits must be performed in accordance with Generally Accepted Auditing 
Standards,4 which require the auditor to provide an opinion as to the adequacy 
of the corporation’s reserve for contingencies.5 The possibility of additional tax

1. I.R.C. § 7602 (1976). Section 7602 provides that:
For the purpose of ascertaining the correctness of any return, making a return where none has 
been made, determining the liability of any person for any internal revenue tax or the liability 
at law or in equity of any transferee or fiduciary of any person in respect of any internal 
revenue tax, or collecting any such liability, the Secretary is authorized—
(1) To examine any books, papers, records, or other data which may be relevant or material 

to such inquiry;
(2) To summon the person liable for tax or required to perform the act, or any officer or 

employee of such person, or any person having possession, custody or care of books of 
account containing entries related to the business of the person liable for tax or required to 
perform the act, or any other person the Secretary may deem proper, to appear before the 
Secretary at a time and place named in the summons and to produce such books, papers, 
records, or other data, and to give such testimony, under oath, as may be relevant or 
material to such inquiry; and

(3) To take such testimony of the person concerned, under oath, as may be relevant or mate
rial to such inquiry.

2. See, e.g., Caplin, Should the Service Be Permitted to Reach Accountants’ Workpapers?, 51 J Tax'n 
194, 194-95 (1979) (contrasting accounting profession’s and IRS' positions on summons power for tax 
accrual workpapers); Moses, Issuance and Enforcement of IRS Summonses Against Third-Party 
Recordkeepers, 59 Taxes 66, 72-79 (1981) (discussion of differing approaches of courts considering IRS 
power to summons tax accrual workpapers); Stoltenberg & Robinson, Enforcement of Summonses in 
Requesting Accountants’ Workpapers. 60 Taxes 673, 674-82 (1982) (discussion of controversy in light of 
Arthur Young case); Note. A Balancing Approach to the Discoverability of Accountants’ Tax Liability 
Workpapers Under Section 7602 of the Internal Revenue Code, 60 Wash. U.L.Q. 185, 187-90 (1982) 
(general discussion of controversy); IRS Eyes Accountants’ Workpapers. 67 A.B.A. J. 1703 (1981) (dis
cussion of controversy).

3. Securities and Exchange Act of 1934, ch. 404, § 12, 48 Stat. 892 (1934) (codified as amended at 15 
U.S.C. § 78/(1982)).

4. Regulation S-X, 17 C.F.R. § 210.l-02(d) (1983). The profession’s standards have been incorpo
rated into the securities laws in this manner.

5. FASB Statement No. 5, Accounting for Contingencies, 1 Accounting Standards 732-51 (Mc
Graw-Hill 1982). This statement of the Financial Accounting Standards Board directs accountants as 
to what must be disclosed in a company’s financial statements with respect to contingencies in order for 
the statements to comply with Generally Accepted Accounting Principles (GAAP), the profession’s

1211
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liability resulting from an IRS tax audit is one of the most important of these 
contingencies. As a result, the auditor’s opinion regarding the adequacy of the 
company’s reserve requires an estimate of the amount of additional taxes the 
company may be required to pay in the event of an audit. The amount re
served for potential tax Liability is referred to as the “tax accrual.”* 6 To deter
mine the adequacy of the company’s tax accrual, the auditor must take into 
account the reasonableness of the positions taken by the company on its re
turns, the likelihood of an IRS challenge, the possibility of settlement should a 
challenge occur, the costs of litigating a controversial position, and the prob
able outcome should litigation occur.7 To check the accuracy of the disclosure 
for tax liability contingencies, the accounting profession has developed the 
convention of the tax accrual workpaper, which independent accountants pre
pare as a routine matter during an audit of a public company.8

standards of excellence. Generally Accepted Auditing Standards (GAAS), the procedural manner in 
which these accounting principles are upheld by the independent accounting profession, require the 
auditor to evaluate the company’s financial statements to assure compliance with GAAP.

6. Caplin, supra note 2, at 194.
7. United States v. Arthur Young & Co., 677 F.2d 211, 218 (2d Cir. 1982), cert, granted, 103 S. Ct. 

1180 (1983).
8. See Caplin, supra note 2, at 194 (description of tax accrual workpapers); Nath, Internal Revenue 

Service Summonses for "Sensitive" Accountants' Papers, 34 Vand. L. Rev. 1561, 1568-71 (1981) (de
tailed description of tax accrual workpapers, including examples).

9. The testimony of an accounting expert in United States v. Coopers & Lybrand. 413 F. Supp. 942 
(D. Colo. 1975), affd, 550 F.2d 615 (10th Cir. 1977), illustrates this point:

[W]hat I'm concerned about is this ability of the Government to look into the client’s mind to 
determine not what the facts are on which the tax is based, but what the worst possible 
nightmare is the client can conceive can happen if every assumption on which he based his tax 
were to go against him in some kind of litigation.

He may think up contingencies even more lurid than the worst contingencies a revenue 
agent comes up with ....

Id. at 953.
10. In the past, the IRS had rarely sought access to tax accrual workpapers. A change of administra

tive policy seems to have prompted the requests for the documents and hence the litigation. See IRS 
Eyes Accountants’ Workpapers, 67 A.B.A J 1703, 1703 (1981) (IRS auditor’s manual now contains 
guidelines for requesting tax accrual workpapers); Auditors Say IRS Demand for Documents Is Poison
ing Relations With Client Firms, Wall St J., Jan. 15, 1981, at 25, col. 1 (recent IRS requests for tax 
accrual workpapers threaten client candor with auditors).

11. Compare United States v. Price Waterhouse & Co., 515 F. Supp. 996, 999-1000 (N D. 111. 1981) 
(granting IRS access to tax accrual workpapers) and United States v. Arthur Andersen & Co., 474 F. 
Supp. 322, 329-31 (D. Mass. 1979) (same), appeal dismissed in part as moot, 623 F.2d 720 (1st Cir.), affd 
in part, 623 F.2d 725 (1st Cir.), cert, denied. 449 U.S. 1021 (1980) with United States v. Arthur Young & 
Co., 677 F.2d 211, 221 (2d Cir. 1982) (denying IRS access to tax accrual workpapers), cert, granted, 103 
S. Ct. 1180 (1983) and United States v. Coopers & Lybrand, 550 F.2d615, 621 (10th Cir. 1977)(same). 
These cases all involve tax accrual workpapers prepared by independent accountants. Cf. United 
States v. El Paso Co.. 682 F.2d 530, 545 (5th Cir. 1982) (granting IRS access to tax accrual workpapers 
prepared by in-house auditors).

Tax accrual workpapers present a picture of the company and its positions 
vis-a-vis the IRS that is unrealistically pessimistic—but necessarily and delib
erately so.9 Understandably, corporations and their independent accountants 
resist attempts by the Service to gain access to these workpapers.10 For the 
IRS, the workpapers would provide a convenient summary of all potentially 
questionable areas in a corporation’s tax return. This would greatly aid the 
Service, but would greatly disadvantage the corporation. The issue recently 
has been widely litigated with varying results.11
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The Second Circuit, in United States v. Arthur Young & Company ,12 created 
a “work-product privilege” protecting tax accrual workpapers.13 In the Arthur 
Young case Arthur Young was retained as the independent auditor for the 
Amerada Hess Corporation.14 As required by the federal securities laws, Ar
thur Young examined the company’s financial statements each year and un
dertook certain other duties.15

Arthur Young was further engaged by Hess as part of a committee of in
dependent investigators to examine the company’s possible involvement in 
questionable foreign payments.16 As a result of this inquiry, the Internal Reve
nue Service began a criminal investigation of Amerada Hess’ tax returns for 
certain years.17 A civil audit was also in progress.18 In the course of the investi
gations the IRS issued a summons19 to Arthur Young, pursuant to I.R.C. 
§ 7602,20 compelling it to produce all of Amerada Hess’ files for IRS 
inspection.21

Arthur Young objected to this request with respect to the tax accrual 
workpapers contained in the Hess file.22 Amerada Hess intervened under

12. 677 F.2d 211 (2d Cir. 1982), cert, granted, 103 S. Ct. 1180 (1983).
13. Id. at 221.
14. Id. at 214.
15. Id. Although one of the firm’s partners did sign the return, Arthur Young did not prepare the 

company’s tax return. Id.
16. Id.
17. Id.
18. Id.
19. The summons was in fact issued by the IRS’ criminal investigator. Id. at 214-15. Because the 

Service conducted both civil and criminal audits simultaneously, it was administratively agreed that all 
summonses relating to the case would issue through the criminal investigator. Id. at 214. The court’s 
opinion nevertheless addresses the relevance of the summons with respect to the civil audit because 
Arthur Young did not demonstrate that the agreement limited the summons power to that allowed in 
criminal investigations. Id. at 218.

20. See supra note 1 and accompanying text (discussing IRS summons power pursuant to section 
7602).

21. The summons specifically requested the following documents relating to Amerada Hess’ 1972- 
1974 tax liability: Engagement letters, management letters, representation letters, history files, standard 
workpaper indices, administrative files, workpaper review files, engagement planning files, confirma
tion control files, significant events files, audit program files, tax pool analysis files, files prepared dur
ing work performed for the special committee, the names of personnel in charge, and any other 
pertinent information. Id. at 215 n.4. Tax pool analysis is an equivalent term for tax accrual 
workpapers.

In the district court Arthur Young objected to the production of its tax accrual workpapers, audit 
workpapers, audit programs, and special report files. United States v. Arthur Young & Co., 496 F. 
Supp. 1 152, 1 155-57 (S.D.N.Y. 1980), ajyd in part, rev’d in part, 677 F.2d 211 (2d Cir. 1982), cert, 
granted, 103 S. Ct. 1180 (1983). The summons was enforced as to the tax accrual workpapers and the 
audit workpapers, id. at 1157, and Arthur Young appealed the production of both to the Second Cir
cuit. Arthur Young, 677 F.2d at 213-14. The district court, however, refused to enforce the summons 
with respect to the audit program, holding that it was not relevant to the issue of Hess' actual tax 
liability but that it was “many steps removed" from it. Arthur Young, 496 F. Supp. at 1157. An audit 
program is a statement of the auditor’s methodology in conducting an audit. The district court also 
gave the special report files protection under the attorney work-product doctrine because they were 
prepared in the course of assisting Amerada Hess’ retained counsel in an investigation. Id. at 1157-58.

22. Arthur Young also objected in the court of appeals to the production of its audit workpapers. 
Arthur Young, 677 F.2d at 215. Amerada Hess did not join in this objection. Id. The Second Circuit 
enforced this aspect of the summons, finding audit workpapers to consist mainly of factual data. Id. at 
216-17. Further, the court saw no reason to protect the audit workpapers when the company whose 
privacy interest was at stake did not object to their production. Id. at 216.

This comment limits itself to the major controversy, the tax accrual workpapers. Summonses for 
audit workpapers are routinely enforced, and objections to their production have rarely been raised. 
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I.R.C. § 7 6 09,23 also objecting to IRS access to these workpapers.24 Both as
serted that the requested papers were not relevant to determining the corpora
tion’s tax liability, or, in the alternative, that even if relevant, the public 
interest in proper enforcement of the securities laws mandated some form of 
protection for tax accrual workpapers.25 The district court found the docu
ments relevant and ordered enforcement of the summons.26 The court, how
ever, granted a stay pending appeal to the Second Circuit.27

23. I.R.C. § 7609 (1976). Section 7609(a) provides that notice must be given to taxpayers when a 
summons is served on their third-party recordkeepers for the production of books and records of the 
taxpayer. Any person thereby entitled to notice also has the right to intervene under I.R.C. § 7609(b) in 
any proceeding with respect to the enforcement of such summons.

24. Arthur Young, 677 F.2d at 214.
25. Id. at 217.
26. United States v. Arthur Young & Co., 496 F. Supp. 1 152, 1 157 (S.D.N.Y. 1980), ajfd in part, rev’d 

in part. 6T1 F.2d 211 (2d Cir. 1982), cert, granted. 103 S. Ct. 1180 (1983).
27. Arthur Young, 677 F.2d at 213.
28. Id. at 218-19. The exact wording of the test of relevance for I.R.C. § 7602 purposes previously 

applied in the Second Circuit is whether documents “might have thrown light upon" the correctness of 
a return. Id. at 218 (citing cases, including United States v. Shlom. 420 F.2d 263, 265 (2d Cir. 1969), 
cert, denied. 397 U.S. 1074 (1970)). The test has been applied in other circuits as well. See infra notes 
94-101 and accompanying text (generally discussing courts’ approach to relevance standard).

29. 550 F.2d 615 (10th Cir. 1977). The Tenth Circuit in Coopers & Lybrand refused enforcement of 
an IRS summons by applying a more restrictive relevance test. See infra notes 116-28 and accompany
ing text (discussing Coopers & Lybrand}.

30. Arthur Young, 677 F.2d at 218-19 (citing United States v. Noall, 587 F.2d 123, 126-27 (2d Cir. 
1978), cert, denied, 441 U.S. 923 (1979)).

31. Id. at 218.
32. Id. at 219-21.
33. Id. at 220-21.
34. Id. at 221; see infra notes 42-88 and accompanying text (criticizing Arthur Young court’s “work

product privilege”).
35. Arthur Young, 677 F.2d at 221. Although the court did not expressly hold that the protection 

would apply only to these tax accrual workpapers, its rationale—that such protection is needed to 
promote full disclosure in compliance with the securities laws—leads to this conclusion.

The Second Circuit in Arthur Young adopted a broad approach to the I.R.C. 
§ 7602 summons power. It found that the tax accrual workpapers were rele
vant to the corporation’s tax liability, using a low threshold test of relevance 
that had previously been adopted in the Second Circuit: Whether the docu
ments “might throw light upon” the correctness of a return.28 The court gave 
little consideration to the more restrictive relevance standard recently applied 
by the Tenth Circuit in United States v. Coopers & Lybrand?-9 noting that the 
Second Circuit had previously rejected that approach.30

In spite of the court’s finding on relevance, however, the Second Circuit did 
not enforce the summons.31 The court weighed the conflicting policy consider
ations at stake, balancing the interest in enforcement of the tax laws and col
lection of revenues against the maintenance of fair and honest securities 
markets.32 It concluded that “the Service does not need to know the taxpayer’s 
thoughts,” while “the investing public . . . relies most exclusively on the data 
generated as a result of the SEC laws.”33 Because of this perceived need, the 
court carved out a doctrine it deemed a “work-product privilege” to protect the 
independent auditing process.34 This protection would apply only to the tax 
accrual workpapers prepared by independent auditors retained by publicly 
owned companies in compliance with the federal securities laws.35 Further, it 
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would only apply in cases in which fraud is not alleged.36 Moreover, the Serv
ice may overcome the “privilege” if it can show need sufficient to justify inva
sion of the integrity of the auditing process.37 The Arthur Young court found 
no such showing of need.38

36. Id. at 220.
37. Id. at 221. In a footnote, the court gave an example of corporate records that are destroyed by 

fire as indicative of the kind of need necessary to justify IRS access. Id. at 221 n.10.
38. Id. at 221.
39. Id. at 220-21.
40. See supra notes 5-8 and accompanying text (discussing tax accrual workpapers convention).
41. See infra note 131 and accompanying text (discussing potential harm to auditor-client relation

ship if courts grant IRS access to auditors' workpapers).

As the Arthur Young court pointed out, the tax accrual workpapers contro
versy centers around a conflict between the interest of the government in col
lection of revenues through the federal tax laws and the need to protect the 
investing public through properly audited financial statements in compliance 
with the securities laws.39 On the one hand, the government has an obligation 
to investigate compliance with the tax laws and should have access to informa
tion necessary to carry out that obligation. On the other hand, the securities 
laws are better served when financial statements are carefully audited. The 
convention of tax accrual workpapers has been developed by the accounting 
profession as the best method of auditing a corporation’s reserve for contingent 
tax liability40 and may at any time be modified or even abandoned by it if IRS 
access to the papers begins to strain client relationships and makes auditing 
more difficult.41 Moreover, clients will not freely disclose to their auditors in
formation regarding uncertainties in their tax positions if they know that the 
information will be subject to IRS scrutiny. This potential damage to the au
diting process seems too high a price to pay unless the government’s need for 
access to tax accrual workpapers is strong.

This comment examines the approach taken by the Second Circuit in Arthur 
Young and demonstrates that although protection for tax accrual workpapers 
is desirable, the court’s creation of a doctrine of accountants’ “work-product 
privilege,” either under privilege analysis or as an extension of the attorney 
work-product doctrine, was unsound. It further argues that the policies that 
the Second Circuit sought to advance in Arthur Young can be addressed better 
by examining the documents’ relevance to the IRS inquiry.

The Arthur Young court’s application of the “might throw light upon” rele
vance test allows the IRS to summons tax accrual workpapers as a routine 
matter and thus is too lenient to be of use in this context. This comment pro
poses that in determining whether workpapers are relevant to an IRS investi
gation, courts should instead apply a case-by-case balancing test. Courts 
should weigh the government’s need for the information contained in the tax 
accrual workpapers against the damage disclosure does to the independent au
diting process. When damage caused by the discovery of tax accrual 
workpapers substantially outweighs aid to the IRS, courts should not enforce a 
section 7602 summons. This comment concludes that in almost every case in
volving tax accrual workpapers, the harm done to the auditing process will 
outweigh the IRS’ need for the information.
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I. The “Work-Product Privilege” for Independent Auditors’ Tax 
Accrual Workpapers

A fundamental difficulty with the Arthur Young opinion is the court’s inter
changeable and intermeshed references to the distinct concepts of privilege 
and work-product doctrine. The opinion states that a “work-product privilege, 
similar to the privilege fashioned in Hickman seems to us appropriate.”42 43 Yet 
the work-product doctrine, originated by the Supreme Court in Hickman v. 
Taylor^ to protect attorney work product, is not a privilege. Indeed, the 
Court in Hickman fashioned protection for attorney work product because the 
attorney-client privilege, which was asserted, was inapplicable.44

42. Arthur Young, 677 F.2d at 221. The court refers to Hickman v. Taylor, 329 U.S. 495 (1947), the 
famous case in which the Supreme Court created the work-product doctrine. In Hickman a tugboat 
sank and counsel for the defendant attempted to procure from the plaintiff’s counsel copies of state
ments of witnesses taken in connection with the accident. Id. at 498-99. The Court held that the 
statements did not fall within the scope of the attorney-client privilege. Id. at 508.

43. 329 U.S. 495 (1947).
44. Id. at 506-09. In Hickman the communications sought were between attorneys and witnesses 

rather than attorneys and clients.
45. See generally Cohn, The Work-Product Doctrine: Protection, Not Privilege, 71 Geo. L.J. 917, 922- 

25 (1983) (explaining distinction between attorney-client privilege and attorney work-product doctrine).
46. United States v. United Shoe Mach. Corp., 89 F. Supp. 357, 358 (D. Mass. 1950).
47. Cohn, supra note 45, at 923.
48. Hickman, 329 U.S. at 511.
49. 8 J. Wigmore, Evidence, § 2292, at 554, § 2321, at 629 (McNaughton rev. ed. 1961).
50. Fed. R. Civ. P. 26(b)(3).
51. Hercules, Inc. v. Exxon Corp., 434 F. Supp. 136, 156 (D. Del. 1977).
52. Trammel v. United States, 445 U.S. 40, 47 (1980). In Trammel the Supreme Court made a signifi

cant change in the application of the spousal privilege. See id. at 53 (testifying spouse now controls 
privilege). In so doing, the Court noted that Congress evinced an intention not to freeze the federal 
common law of privilege by enacting Federal Rule of Evidence 501. Id. at 47.

The distinction between privilege and work-product protection is most clear 
in the attorney-client context.45 The attorney-client privilege protects only 
those communications relating “to a fact of which the attorney was informed 
by his client, without the presence of strangers, for the purpose of securing 
primarily either an opinion of law or legal services, or assistance in some legal 
proceeding . . . ,”46 The work-product doctrine fashioned by the Hickman 
Court, on the other hand, protects information that the attorney has obtained 
through sources other than the client.47 This includes documents prepared by 
an attorney containing his legal theories, opinions, and conclusions.48 Further, 
although the attorney-client privilege is absolute and can be waived only by 
the client,49 the work-product doctrine can be overcome by the appropriate 
showing of need50 and can be asserted and waived by the attorney.51

A determination of the theory on which Arthur Young is based is essential if 
courts are to construe faithfully the boundaries of the protection fashioned by 
the Arthur Young court. Upon close analysis, however, neither privilege nor 
work product is an appropriate doctrine for protecting tax accrual workpapers. 
Neither an accountant-client privilege nor an accountant work-product doc
trine should exist, even in the limited context of tax accrual workpapers.

a. the federal accountant-client privilege

The federal courts are empowered to create new evidentiary privileges.52 
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Rather than adopting rules addressing specific privileges, the drafters of the 
Federal Rules of Evidence enacted Federal Rule of Evidence 501, which pro
vides that “the privilege of a witness . . . shall be governed by the principles of 
the common law as they may be interpreted by the courts of the United States 
in the light of reason and experience.”53 This formulation adopted by refer
ence the privileges recognized by the federal courts at that time.54 In addition, 
it permits the federal courts to alter existing privileges and even to adopt new 
ones.55

53. Fed. R. Evid. 501. The Advisory Committee of the Federal Rules of Evidence proposed specific 
testimonial privileges that were approved by the Supreme Court but subsequently rejected by Congress 
in favor of Federal Rule of Evidence 501. See Prop. Fed. R. Evid. 501. It is significant that these 
proposed rules did not include an accountant-client privilege. This is perhaps another indication that 
the Supreme Court is not anxious to adopt such a privilege.

54. Trammel. 445 U.S. at 47.
55. Id.
56. See International Horizons, Inc. v. Committee of Unsecured Creditors, 689 F.2d 996, 1003-04 

(11th Cir. 1982) (federal courts recognize new privileges only when compelling justification; no federal 
accountant-client privilege and no compelling justification to create one in bankruptcy proceeding); In 
re Dinnan, 661 F.2d 426, 429 (5th Cir. 1981) (federal courts recognize new privileges only when public 
good served by privilege transcends damage to truth-seeking process; no privilege recognized enabling 
university professor to withhold information regarding his vote on colleague’s promotion).

57. International Horizons, 689 F.2d at 1004.
58. 689 F.2d 996 (11th Cir. 1982).
59. Id. at 1004.
60. 409 U.S. 322 (1973).
61. International Horizons, 689 F.2d at 1004 (quoting Couch v. United Slates, 409 U.S. 322, 335 

(1973)). Despite the fact that the Couch Court’s statement that no federal accountant-client privilege 
exists was mentioned in dicta, the Court’s statement could not have been more clear. Couch dealt with 
the taxpayer’s fifth amendment privilege against self-incrimination and arose in the context of an IRS 
summons directing an accountant to produce a taxpayer’s business records. 409 U.S. at 323. The Court 
held that the fifth amendment does not apply when an accountant holds the records, even if possible 
criminal liability could result from the investigation. Id. at 335-36.

62. International Horizons, 689 F.2d at 1005 n.19. See William T. Thompson Co. v. General Nutri
tion Corp., 671 F.2d 100, 103-04 (3d Cir. 1982) (no federal accountant-client privilege exists); United 
States v. Wainwright, 413 F.2d 796, 803 (10th Cir. 1969) (no federal accountant-client privilege exists in 
context of prosecution for willful evasion income taxes), cert, denied, 396 U.S. 1009 (1970); Lustman v. 
Commissioner, 322 F.2d 253, 259 (3d Cir. 1963) (no federal accountant-client privilege exists with re
spect to IRS-compelled testimony of accountant); Falsone v. United States, 205 F.2d 734. 739 (5th Cir.) 
(no federal accountant-client privilege exists when IRS summons directs accountants to testify with 
respect to taxpayer’s affairs), cert, denied, 346 U.S. 864 (1953); Federal Deposit Ins. Corp. v. Mercantile 
Nat’l Bank of Chicago, 84 F R D. 345, 349 (N.D. Ill. 1979) (no federal accountant-client privilege exists 
when investigation underway pursuant to federal securities laws).

In spite of this authority, however, the federal courts have been reluctant to 
adopt completely novel evidentiary privileges.56 In fact, no completely novel 
evidentiary privilege has been developed by the federal courts since the adop
tion of the Federal Rules of Evidence, and courts have held that the federal 
courts ought not to exercise this extraordinary power unless there is a compel
ling justification.57

The tax accrual workpapers controversy does not present a sufficiently com
pelling reason to deviate from this well-established pattern. The Eleventh Cir
cuit, in International Horizons, Inc. v. Committee of Unsecured Creditors ,58 
found no compelling justification for the creation of a federal accountant-cli
ent privilege.59 The court relied on the Supreme Court’s dictum in Couch v. 
United States60 that no accountant-client privilege exists in federal law.61 The 
court also noted the refusal of lower courts to recognize such a privilege.62 



1218 The Georgetown Law Journal [Vol. 72:1211

Even when a state claim is heard in federal court in connection with a federal 
claim, the federal courts have been extremely restrictive in applying account
ant-client privilege statutes existing in the forum state.63

63. See International Horizons, 689 F.2d at 1003, 1004-05 (state accountant-client privilege statute 
unavailable with respect to bankruptcy court proceedings); William T. Thompson Co. v. General Nu
trition Corp., 671 F.2d 100, 104 (3d Cir. 1982) (state accountant-client privilege statute cannot be as
serted in federal court litigation involving both federal and state claims); Federal Deposit Ins. Corp. v. 
Mercantile Nat’l Bank of Chicago, 84 F.R.D. 345, 349 (N.D. III. 1979) (state accountant-client privilege 
statute cannot be asserted with respect to state claims under pendent jurisdiction when information to 
be protected is relevant to both federal and state claims).

Fifteen states and the Commonwealth of Puerto Rico presently have statutes providing for an ac
countant-client privilege. Note, Privileged Communications—Accountants and Accounting—A Critical 
Analysis of Accountant-Client Privilege Statutes, 66 Mich. L. Rev. 1264, 1264 (1968). The states are: 
Arizona, Colorado, Florida, Georgia, Illinois, Iowa, Kentucky, Louisiana, Maryland. Michigan. Mis
souri, Nevada, New Mexico, Pennsylvania, and Tennessee. Id. Some of the state statutes were enacted 
as recently as 1967. See, eg., Ariz. Rev. Stat. Ann. § 32-749 (1976).

64. C. McCormick, McCormick on Evidence § 87, at 75-76 (2d ed. 1972).
65. Id.
66. See supra notes 3-5 and accompanying text (discussing federal securities laws requiring that pub

lic companies file independently audited financial statements).
67. See supra note 4 and accompanying text (discussing Generally Accepted Auditing Standards).
68. See Arthur Young, 677 F.2d at 224 (Newman, J„ concurring in part and dissenting in part) (“[t]he 

certified public accountant . . . has responsibilities to the public that far transcend his private employ
ment relationship”); Coombe, Directors Duties and Responsibilities: New Dimensions, New Opportuni
ties, 95 Banking L.J. 634, 641 (1978) (“the accounting profession reluctantly has come to the 
recognition that it owes a primary allegiance to the investing public and not to the corporate entity by 
which it is employed”).

69. See Trammel v. United States, 445 U.S. 40, 51 (1980); United States v. Van Drunen, 501 F.2d 
1393, 1396 (7th Cir. 1974); United States v. Hicks, 420 F. Supp. 533, 538 (N D. Tex. 1976).

The courts’ refusal to create an accountant-client privilege analogous to the 
attorney-client privilege is logically correct. In the attorney-client context, a 
confidential privilege is essential to the attorney-client relationship.64 The en
tire relationship relies on the assumption that a lawyer will not disclose the 
client’s confidences and cannot be forced to do so.65 Confidentiality is not es
sential to the client-auditor relationship in the same way. Unlike the lawyer, 
the independent accountant is not in the position of an advocate, sworn to 
keep the client’s secrets at all costs as he zealously defends the client’s position. 
The independent auditor is retained for the specific purpose of examining the 
client’s financial statements to ensure that enough public disclosures have been 
made in them to satisfy the requirements of the securities laws. As such, he 
plays a kind of adversarial role vis-a-vis his client. The securities laws require 
that the financial statements of public companies bear the auditor’s guarantee 
that adequate disclosures have been made.66 The auditor’s code of ethics bars 
such approval if something is amiss.67 Thus, although the independent ac
countant may render occasional advice to a client, his first allegiance is to the 
public.68

Similarly, as compared to the other commonly recognized federal privilege 
protecting confidential communications between spouses, the accountant-cli
ent relationship does not raise a sufficiently compelling concern to merit the 
creation of a new privilege. The marital communications privilege tradition
ally has been recognized because it promotes and encourages confidences be
tween husband and wife and aids in preserving marriage as an institution.69 
Society feels a certain abhorrence toward the idea of compelling testimony 
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from a husband or wife regarding private communications with a spouse. The 
idea that a person should be able to speak freely in his own home has intuitive 
appeal. The privacy interest in an accountant-client relationship certainly is 
not as compelling.

Moreover, even in the unlikely event that a federal accountant-client privi
lege analogous to the attorney-client privilege ever came to be recognized, it 
would cover only communications from the corporate client to the account
ant70—the auditor’s mental opinions and theories would not be covered.71 
Therefore, it is unclear whether tax accrual workpapers would be covered by 
an accountant-client privilege even if one existed. For the most part, tax ac
crual workpapers consist only of an auditor’s opinions as to the strength of 
positions taken by a client on a tax return. The actual positions taken by the 
taxpayer on his return, which are the bulk of the communication that could be 
covered under an accountant-client privilege, are not the essence of the tax 
accrual analysis. Furthermore, the filing of a tax return with the IRS disclos
ing the positions taken by the taxpayer on his return would operate as a waiver 
of any privilege that might otherwise apply to them.

70. See Hickman v. Taylor, 329 U.S. 495, 506-09 (1947) (attorney-client privilege protects only confi
dential communications between attorney and client).

71. An attorney’s mental impressions are, however, shielded by the work-product doctrine. See infra 
note 74 and accompanying text (discussing protection for attorney’s mental impressions).

72. 8 J. Wigmore, Evidence § 2292, at 554, § 2321, at 629 (McNaughton rev. ed. 1961).
73. 329 U.S. 495 (1947); see supra notes 42 & 44 (discussing facts of Hickman}.
74. The work product doctrine shields all of the attorney’s written work product from access. Hick

man. 329 U.S. at 510. Mental impressions, opinions, and theories are accorded an even higher degree of 
protection. While an attorney’s written work product is discoverable upon a showing that the informa
tion is essential to the preparation of the case, id. at 511, mental impressions are not, even upon a 
showing of necessity. Id. at 512. The Hickman Court noted that an attorney’s mental impressions 
present dangers of inaccuracy and untrustworthiness, and could not qualify as evidence at trial. Id. at 
513. The federal courts of appeals are split as to whether this protection for mental impressions is 
absolute. Compare In Re Grand Jury Proceedings, 473 F.2d 840, 848 (8th Cir. 1973) (attorneys’ mental 
impressions afforded absolute protection under work-product doctrine) and In Re Grand Jury Investi

Finally, privileges by nature are absolute.72 They are not protections that 
can be set aside by a showing of substantial need, as the Arthur Young court 
indicated its newly created doctrine would be. The policy reasons sufficient to 
justify the adoption of a privilege require that no matter how desperate the 
need for information, the policy of protecting the confidentiality of a certain 
relationship is stronger.

For all these reasons, what the Second Circuit created in Arthur Young was 
not, in all likelihood, a testimonial accountant-client privilege. The use of the 
term “privilege” in the court’s opinion was inappropriate. No federal account- 
ant-client privilege has ever existed, and no valid policy would be served by 
creating one in this context.

B. THE FEDERAL ACCOUNTANT WORK-PRODUCT DOCTRINE

What the Arthur Young court was attempting to create, in all probability, 
was protection more akin to the attorney work-product doctrine. This doc
trine, created by the Supreme Court in Hickman v. Taylor?3 covers written 
materials prepared by an attorney or his representative in anticipation of liti
gation.74 It is not limited to confidential communications received from a cli
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ent, but covers all aspects of an attorney’s work in anticipation of litigation in a 
particular case. It is not absolute but can be overcome by a showing of sub
stantial need and inability to obtain the substantial equivalent without undue 
hardship.75

gation, 412 F. Supp. 943, 949 (E.D. Pa. 1976) (same) with Duplan Corp. v. Moulinage. 509 F.2d 730, 
734 (4th Cir. 1974) (attorneys’ mental impressions not afforded absolute protection), cert, denied, 420 
U.S. 997 (1975) and Duplan Corp. v. Deering Milliken, Inc., 397 F. Supp. 1146. 1158 (D.S.C. 1975) 
(same). In Upjohn v. United States, 449 U.S. 383 (1981). the Supreme Court stated that mental impres
sions are entitled to special protection and noted the split in the circuits, but declined to state a position. 
Id. at 401.

The Hickman rule is now codified for discovery purposes in Federal Rule of Civil Procedure 
26(b)(3). The rule provides in relevant part:

Subject to the provisions of subdivision (b)(4) of this rule, a party may obtain discovery of 
documents. . . prepared in anticipation of litigation . . . only upon a showing that the party 
seeking discovery has substantial need of the materials in the preparation of his case and that 
he is unable without undue hardship to obtain the substantial equivalent of the materials by 
other means. In ordering discovery of such materials when the required showing has been 
made, the court shall protect against disclosure of the mental impressions, conclusions, opin
ions, or legal theories of an attorney or other legal representative of a party concerning the 
litigation.

Fed. R. Civ. P. 26(b)(3). See generally Cohn, supra note 45 (discussing development, current scope, 
and application of work product doctrine).

75. See supra note 74 (discussing work-product doctrine). In Upjohn v. United States. 449 U.S. 383 
(1981), the Supreme Court expanded the attorney work-product doctrine to apply within the context of 
a tax investigation. Id. at 397-402. The Court held that the attorney work-product doctrine protects a 
lawyer’s work from an IRS summons as well as from a discovery request. Id.

76. Fed. R. Civ. P. 26(b)(3).
77. See Spaulding v. Denton, 68 F.R.D. 342, 346 (D. Del. 1975) (of three reports prepared, only 

report prepared after retention of counsel protected by work-product doctrine); Thomas Organ Co. v. 
Jadranska Plovidba, 54 F.R.D. 367, 372 (N.D. Ill. 1972) (written statement prepared under direction of 
plaintiff’s insurer in damage claim not protected by work-product doctrine when prepared months 
before attorney retained).

78. See American Optical Corp. v. Medtronic, 56 F.R.D. 426, 430-31 (D. Mass. 1972) (specialist’s 
report with respect to specific claim protected as work product even though report made before counsel 
retained); Almaguer v. Chicago Rock Island & Pac. R.R.. 55 F.R.D. 147, 149 (D. Neb. 1972) (railroad 
accident report protected by work-product doctrine even before counsel retained).

79. Fed. R. Civ. P. 26(b)(3). The advisory committee note to rule 26(b)(3) provides that “(mjaterials 
assembled in the ordinary course of business or pursuant to public requirements unrelated to litigation, 
or for other nonlitigation purposes are not under the qualified immunity provided by this subdivision.”

80. 677 F.2d at 219-21. The court read Hickman to require a balancing of public policies against a 
party’s need for information whenever a conflict between the two exists. Id. at 219.

81. Id. at 220-21. The court felt that if clients knew that their accountant’s work product would be 
subject to IRS scrutiny, they would be less than candid with their independent auditor for fear of 

A major feature of the work-product doctrine is that the written material 
sought to be protected must have been prepared “in anticipation of litiga
tion.”76 Courts vary in their application of this requirement. Some insist that 
the documents for which protection is sought be prepared in anticipation of a 
specific claim.77 Others are more lenient and require only a specific claim, 
whether or not an attorney has been consulted.78 Documents prepared by an 
attorney in the ordinary course of business, however, do not qualify for work
product protection.79

The court in Arthur Young used the attorney work-product doctrine as a 
model for fashioning protection specifically for tax accrual workpapers.80 The 
court felt that such protection was necessary to protect the investing public 
from harm that might occur to the auditing process were the IRS to have un
restricted access to tax accrual workpapers.81 The Arthur Young doctrine is 
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akin to the Hickman rule both because it applies to written materials rather 
than communications and because it may be overcome by a sufficient showing 
of need.82

revealing potential weaknesses that might trigger an investigation. Id. at 220. Inasmuch as many of the 
disputes with the IRS are settled through negotiation, the papers would also reveal the taxpayer’s settle
ment positions. Id. The resulting lack of candor would harm shareholders and potential investors. The 
court found that these interests outweighed those of the IRS and that the privilege was needed to 
encourage full disclosure during an audit. Id. at 220-21.

82. Id. at 219-21.
83. See, e.g, United States v. Kelly, 311 F. Supp. 1216, 1217 (E.D. Pa. 1969) (no federal accountant 

work-product doctrine exists for purposes of IRS summons with respect to documents prepared by 
accountant); In re Rashba and Pokart, 271 F. Supp. 946, 948 (S.D.N.Y. 1967) (no federal accountant 
work-product doctrine exists in context of SEC subpoena with respect to documents prepared by ac
countant for tax purposes).

84. 329 U.S. at 508-14.
85. Id. at 510.
86. Id. at 511.
87. See supra notes 3-5 and accompanying text (discussing accountant’s role in preparing financial 

statements filed with Securities and Exchange Commission); supra note 68 and accompanying text (au
ditors act on behalf of public).

88. Arthur Young, 677 F.2d at 219-21.

A work-product doctrine, however, is inappropriate in the tax accrual 
workpapers context. As in the privilege area, several courts have held that no 
federal accountant work-product doctrine exists.83 Moreover, the work-prod
uct doctrine analogy does not withstand scrutiny with respect to tax accural 
workpapers. The doctrine, explained in Hickman, rests on the need for attor
neys to plan their strategy to defend their clients.84 This process is enhanced in 
a confidential environment “free from the unnecessary intrusion of opposing 
counsel.”85 The doctrine is intended to help the attorney to advocate his cli
ent’s interests.86 Yet in the tax accrual workpapers context, the independent 
accountant is not, and cannot be, an advocate for the client. The auditor’s 
stance is more of an adversarial one. He acts on behalf of the shareholders and 
investors who read financial statements.87 The accounting profession requires 
that the auditor remain independent of clients and disclose all of the shortcom
ings of the clients’ financial statements.

Further, tax accrual workpapers are not prepared in anticipation of litiga
tion for work-product protection purposes. While they do relate in some sense 
to the possibility of litigation, they are prepared as a matter of course by every 
independent auditor performing an audit. They would be prepared even if the 
accountant could be absolutely certain that no litigation would ever occur as a 
result of a position taken by a taxpayer on a return.

Work-product protection for tax accrual papers prepared in the course of an 
independent audit is therefore inappropriate and the Arthur Young court’s 
analogy to Hickman is not a sound one. Yet the interests that the court bal
anced and many of the considerations that it took into account in making that 
analogy88 are valid concerns. A more appropriate way to address those con
siderations is through a relevance analysis differing from the one that the Sec
ond Circuit applied in Arthur Young.
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II. The Relevance of Independent Auditors’ Tax Accrual 
Workpapers to the Tax Liability of a Publicly-Held 

Corporation

While the IRS’ summons power under I.R.C. § 7602 is broad,89 it is not 
unlimited. In United States v. Powell™ the Supreme Court explained that in 
order to issue a valid summons under section 7602, the Service must meet four 
requirements. It must show: (1) that the investigation will be conducted for a 
legitimate purpose, (2) that the inquiry may be relevant to that purpose, (3) 
that the required information is not already possessed by the Service, and (4) 
that the required administrative steps have been followed.91 The second crite
rion has become the most important.92 It was that relevance criterion that was 
at issue in the Arthur Young case.93

Although many courts have discussed the Powell relevance requirement, it 
has not been well-developed. There is little legislative history to section 7602, 
and what there is provides virtually no guidance for courts interpreting the 
relevance requirement.94 The predominant judicial interpretation of the stan-

89 The Supreme Court has emphasized the breadth of the summons power several times. See 
United States v. Euge, 444 U.S. 707, 716 (1980) (section 7602 summons for handwriting exemplar en
forced); United States v. Bisceglia, 420 U.S. 141, 146 (1975) (section 7602 “John Doe” summons for 
bank records enforced); Donaldson v. United States. 400 U.S. 517, 535-36 (1971) (section 7602 sum
mons enforced in connection with possible criminal investigation as long as issued in good faith prior to 
recommendation for criminal prosecution).

90. 379 U.S. 48 (1964).
91. Id. at 57-58.
92. Because the IRS has the authority to investigate possible tax violations, the IRS can almost 

always assert a legitimate purpose for the audit of a return. The first requirement, therefore, poses no 
problem. Further, it is simple to follow the administrative steps required by the code, thus satisfying 
the fourth requirement. In any event, the Supreme Court has refused to order the exclusion of evidence 
obtained in violation of IRS procedures. See United States v. Caceres, 440 U.S. 741 (1979). Therefore, 
the fourth criterion of Powell affords little real protection for taxpayers.

The third Powell requirement for a valid IRS summons, that the Service does not already possess the 
information, has been asserted as a reason for refusing to enforce an IRS summons but has never 
persuaded a court. In United States v. Coopers & Lybrand the Tenth Circuit affirmed a district court's 
interpretation of the Powell test. 413 F. Supp. 942 (D. Colo. 1975), tiff'd, 550 F.2d 615 (10th Cir. 1977). 
The district court indicated that the third Powell criterion is aimed at a situation in which the Service 
has had the actual documents presently sought in its possession at another time. Coopers & Lybrand, 
413 F. Supp. at 949. The fact that the Service merely possesses some of the same information contained 
in the documents is not enough alone to deny enforcement of the summons, id., though it may be a 
factor to be weighed along with the other criteria. Id. at 950. Compare United States v. Price 
Waterhouse & Co., 515 F. Supp. 996, 999 (N.D. 111. 1981) (IRS has right to review documents contain
ing opinions, even if government already had documents containing factual bases for those opinions) 
and United States v. Arthur Andersen & Co., 474 F. Supp. 322, 330 (D. Mass. 1979), appeal dismissed as 
moot in part, 623 F.2d 720 (1st Cir.), affd in part, 623 F.2d 725 (1st Cir.), cert, denied, 449 U.S. 1021 
(1980) (because section 7602 refers specifically to “books, papers, records, other data,” IRS entitled to 
examine original material, even when it already possesses copies of material) and United States v. First 
Chicago Corp., 43 A.F.T.R.2d (P-H) 1) 79-426, at 79-706 (N D. Ill. 1978) (IRS has right to review 
documents even if government has access to records actually used in preparing documents) with United 
States v. Pritchard, 438 F.2d 969, 971 (Sth Cir. 1971) (per curiam) (no right to review when IRS had 
previously examined actual documents).

The relevance criterion of the Powell test applies to all IRS summonses issued pursuant to I.R.C. 
§ 7602. This comment, however, limits its discussion to the relevance of the tax accrual workpapers of 
independent auditors, the context at Arthur Young.

93. Arthur Young, bTl F.2d at 218-19.
94. See Note, supra note 2, at 193 n.76 (1982) (final committee report stated section 7602 contained 

no change from existing law; existing law allowed IRS examination of books, papers, records, or mem
oranda bearing upon information required in return). 
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dard has become that a desired document is relevant if it “might throw light 
upon” the correctness of a tax return.95 At least two courts have used this test 
to grant access to the tax accrual workpapers of independent accountants.96 In 
United States v. Arthur Anderson & Co. 97 the United States District Court for 
the District of Massachusetts, emphasizing the breadth of the section 7602 
summons power, applied the “might throw light upon” relevance standard.98 99 
Again, in United States v. Price Waterhouse & Co.the IRS was granted ac
cess to tax accrual workpapers. In a brief opinion, the United States District 
Court for the Northern District of Illinois simply reemphasized the breadth of 
the section 7602 summons power and applied the familiar “might throw light 
upon” test.100 101 The Second Circuit also applied the standard in Arthur 
Young.10'

95. See United States v. El Paso Co., 682 F.2d 530, 537 (5th Cir. 1982) (document relevant if might 
throw light upon correctness of return); United States v. Noall, 587 F.2d 123, 125 (2d Cir. 1978) (same), 
cert, denied, 441 U.S. 923 (1979); United States v. Shlom, 420 F.2d 263, 265 (2d Cir. 1969) (same), cert, 
denied. 397 U.S. 1074 (1970); Foster v. United States, 265 F.2d 183, 187 (2d Cir.) (same), cerz. denied, 
360 U.S. 912 (1959); United States v. Price Waterhouse & Co., 515 F. Supp. 996, 999 (N D. Ill. 1981) 
(same).

96. See United States v. Price Waterhouse & Co., 515 F. Supp. 996, 999 (N.D. Ill. 1981); United 
States v. Arthur Andersen & Co., 474 F. Supp. 322, 329 (D. Mass. 1979), appeal dismissed as moot in 
part, 623 F.2d 720 (1st Cir.), tiff'd in part, 623 F.2d 725 (1st Cir.), cert, denied, 449 U.S. 1021 (1980).

In a similar, though not factually identical case, the Fifth Circuit in United States v. El Paso Co., 682 
F.2d 530 (5th Cir. 1982), considered tax accrual workpapers prepared by internal auditors of a public 
company. Id. at 533. Internal auditors, of course, may not certify financial statements in accordance 
with the securities laws. They also are not in the same position of independence as the outside auditors 
because they do not owe the same duty to the public. Nevertheless, the El Paso court deemphasized the 
distinction and treated the tax accrual workpaper issue in the same way as had prior courts dealing with 
independent auditors. Id. at 536-45. For this reason, its analysis is a valuable insight into the Fifth 
Circuit’s approach to the relevance of tax accrual workpapers prepared by outside auditors. The El 
Paso court adopted the minimal relevance test—whether the documents “might have thrown light 
upon” the correctness of a return. Id. at 537.

97. 474 F. Supp. 322, 329 (D. Mass. 1979), appeal dismissed as moot in part, 623 F.2d 720 (1st Cir.), 
tiff'd in part, 623 F.2d 725 (1st Cir.), cert, denied, 449 U.S. 1021 (1980).

98. Id. at 329.
99. 515 F. Supp. 996 (N.D. Ill. 1981).
100. Id. at 999.
101. 677 F.2d at 218-19.

The “might throw light upon” formulation, however, minimizes the Serv
ice’s burden to show a desired document’s relevance to the correctness of a 
return. It would be difficult to imagine the existence of a document that would 
not be relevant under this test. Any document with any relationship to the 
taxpayer in question might throw light upon the correctness of his return. If 
this is indeed the relevance standard envisioned by the Supreme Court in Pow
ell, it hardly seems necessary to have a standard at all. To give meaning to the 
requirement of relevance of summoned documents to a citizen’s tax liability, 
the test must be further shaped and developed; the need for such a reformula
tion is especially acute in the tax accrual workpapers area.

A. SEARCHING FOR A MORE STRINGENT TEST

Courts in the past have placed certain restrictions on the IRS summons 
power under section 7602 or have at least recognized that such restrictions 
exist. These decisions provide important guidance in improving the relevance 
standard so often applied and suggest that courts are searching for a more 
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stringent test. Several courts, for instance, have indicated that a more restric
tive standard of relevance is appropriate for IRS summonses when they are 
directed at documents in the hands of a third party.102 Implicit in the courts’ 
reasoning is that the potential for damage to significant relationships and poli
cies is much greater when a third party summons is at issue than in the case of 
a summons issued directly to the taxpaper under audit.

102. See Venn v. United States, 400 F.2d 207, 211-12 (5th Cir. 1968) (IRS summons against third 
party enforced under “might throw light upon” test only when Service had realistic expectation rather 
than idle hope that records would relate to correctness of returns); United States v. Harrington, 388 
F.2d 520, 523 (2d Cir. 1968) (summons against third party enforced under “realistic expectation” test); 
In Re Grand Jury Subpoena Duces Tecum Involving Charles Rice, 483 F. Supp. 1085, 1089 (D. Minn. 
1979) (“throw light upon” standard construed more stringently when subpoena directed at third party).

103. 479 F.2d 749 (4th Cir. 1973).
104. Id. at 751.
105. Id. at 755.
106. 160 F.2d 532 (5th Cir. 1947).
107. Id. at 533.
108. Id. at 534.
109. 388 F.2d 520 (2d Cir. 1968).
110. Id. at 524.
111. Id. In Harrington the court found that the government had met the “realistic expectation” 

relevance test and enforced a summons directed at a lawyer for his records concerning receipt and 
disbursement of alimony and other payments to his client, the ex-wife of a taxpayer under investiga
tion. Id. at 525.

112. 487 F.2d 1271 (8th Cir. 1973).
113. Id. at 1274-75.
114. Id. at 1275.

Courts also have refused enforcement of IRS summonses that are over
broad. In United States v. Theodore103 the Fourth Circuit refused to issue to 
an accountant a section 7602 summons requesting production of all of his files 
for all of his clients.104 The court stressed that the IRS may issue a section 7602 
summons only with respect to the correctness of a particular return of a partic
ular taxpaper.105 In First National Bank of Mobile v. United States106 the Fifth 
Circuit refused to enforce an IRS summons that directed a bank to produce all 
of a certain taxpaper’s records, whether or not they pertained to matters re
ported in the tax returns being investigated.107 The court held this summons 
invalid, finding it appropriate for the IRS to focus only upon materials relating 
to the transactions at issue.108 109 These cases are at least an indication that the 
courts will not allow the IRS to examine any and all documents it desires. 
There must be a relationship to the tax return under investigation.

Indeed, some courts have gone even further in restricting the IRS summons 
power. The Second Circuit in United States v. Harringtonxw stated that to 
prove relevance the government must show more than merely that some 
chance exists that the requested documents will be relevant.110 The court held 
that the government must have “a realistic expectation rather than an idle 
hope that something may be discovered.”111 112 This indicates a stricter standard 
of relevance than the “might throw light upon” test. Similarly, in United States 
v. MatrasXVi the Eighth Circuit applied the “realistic expectation test” and re
fused enforcement of an IRS summons requesting a taxpayer’s company budg
ets for certain years under audit.113 Noting that relevance for IRS summons 
purposes connotes more than convenience,114 the court held that the govern
ment failed to show that the proposed budgets were relevant and instead al
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leged only a general need for a “road map.”115

115. Id.
116. 550 F.2d 615 (10th Cir. 1977), affg 413 F. Supp. 942 (D. Colo. 1975).
117. Id. at 621.
118. Id.
119. Id.
120. United States v. Coopers & Lybrand, 413 F. Supp. 942, 950 (D. Colo. 1975), a/pd, 550 F.2d 615 

(10th Cir. 1977).
121. Id. at 953.
122. See Arthur Young, 677 F.2d at 219-21 (balancing interests); Coopers & Lybrand, 413 F. Supp. at 

946-54 (same).
123. But see Comment, The Creation of an Accountant Work Product Privilege—Rendering Relevancy 

Irrelevant: United States v. Arthur Young & Co., 57 St. John’s L. Rev. 348, 363-64 (1983) (suggesting 
that courts adopt the Coopers & Lybrand approach).

124. Coopers & Lybrand. 550 F.2d at 618.
125. Id. at 621.
126. Id. at 620-21 (quoting United States v. Matras, 487 F.2d 1271, 1274-75 (8th Cir. 1973)).
127. See supra notes 112-15 and accompanying text (discussing Matras court’s approach).

The Tenth Circuit in United States v. Coopers & Lybrand"6 relied heavily 
on Matras to resolve the relevance question with respect to tax accrual 
workpapers. The Coopers & Lybrand court refused to enforce an IRS sum
mons of tax accrual workpapers directed at an independent accountant.117 The 
court found that the workpapers were not relevant to the correctness of the 
return in question.118 Affirming the district court, the court of appeals found it 
significant that the documents in question were not used in connection with 
preparation of the returns under investigation."9 The district court had 
stressed that the workpapers were not records of an actual transaction, but 
rather contained “private thoughts and theories of the taxpayer.”120 The court 
explained that the information contained in the papers was “conjectural and 
theoretical.”121

Through its relevance standard, the Coopers & Lybrand court addressed the 
same conflicting policy considerations that led the Second Circuit to develop 
the “work-product privilege” in Arthur Young', the government’s legitimate 
interest in the enforcement of its laws and the collection of tax revenues versus 
the investing public’s interest in the protection of the integrity of the securities 
markets.122 While the Coopers & Lybrand court’s approach is preferable to the 
standard employed by the Arthur Young court, the Coopers & Lybrand stan
dard of relevance was vaguely stated and is perhaps too stringent.123

In holding that the tax accrual workpapers were not relevant to the IRS 
investigation, the court noted that the documents were not prepared in connec
tion with the preparation or filing of the corporation’s tax returns.124 The 
court, however, also placed heavy emphasis on the Service’s reasons for the 
section 7602 summons. It found that the mere fact that the information sought 
“might be relevant” as a source of possible inconsistencies or “might assist” 
the IRS in determining whether or not to pursue a particular area was not 
enough to sustain its burden of proving relevance.125 The court quoted exten
sively from United States v. Matras126 which applied the “realistic expecta
tion” test.127 Therefore, it is unclear whether the court was articulating a new 
standard for determining relevance based on whether the information sought 
was prepared in connection with the tax returns, or whether the court was 
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relying on the “realistic expectation” test128 and considering the corporation’s 
reason for preparing the information sought as just one factor.

128. See supra notes 109-15 and accompanying text (discussing realistic expectation test).
129. Federal Rule of Evidence 403 provides:

Although relevant, evidence may be excluded if its probative value is substantially out
weighed by the danger of unfair prejudice, confusion of issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

Fed. R. Evid. 403.
130. Id.

Furthermore, under the Coopers & Lybrand approach, the IRS will never be 
able to gain access to tax accrual workpapers through its section 7602 sum
mons power, no matter how much hardship it can show. Thus, the court ig
nores the fact that the Service may, in some situations, be able to demonstrate 
a legitimate or even compelling need for access to tax accrual workpapers that 
outweighs the interests protected by restrictions on such access.

b. reformulating the relevance standard

A better approach for addressing the conflicting policy concerns that an IRS 
summons for tax accrual workpapers presents would be a relevance test analo
gous to Federal Rule of Evidence 403.129 Rule 403 provides that in certain 
situations relevant evidence is inadmissible at trial. This is a sensible approach 
that recognizes the existence of situations where the damage caused by the 
admission of evidence will substantially outweigh its contribution to the truth
seeking process. These situations occur when admission will result in damage 
such as unfair prejudice, confusion of the issues, misleading the jury, undue 
delay, waste of time, or the needless presentation of cumulative evidence.130

A similar analysis would be helpful in the tax accrual workpapers area. 
Rule 403’s approach to relevance would balance potential aid to the Internal 
Revenue Service against potential damage that might occur if the IRS were 
routinely granted access to tax accrual workpapers. If the potential damage 
would be substantial, a court would refuse to enforce the summons.

Aid to the IRS. No one denies that IRS access to these papers would
aid the Service during a tax audit, at least inasmuch as a “roadmap” would 
make the IRS auditor’s job more convenient. In most situations, if the govern
ment would be aided by access to information, that access is granted. In the 
overwhelming majority of cases where tax accrual workpapers are summoned, 
however, they do nothing more than save the Service time. They consist only 
of an independent accountant’s opinion as to the adequacy of the corporation’s 
reserve for contingent tax liability. The auditor’s opinion stems from a careful 
review of the client’s tax returns and business records.

The IRS, like an auditor, has sufficient expertise to examine the company’s 
records and tax returns and arrive at similar competent conclusions with re
spect to the corporation’s tax positions. The only difference between the two 
positions is the auditor’s communications with the client. The client can aid 
the auditor by focusing his attention on problem areas. Thus, it may take the 
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Service significantly more time than the auditor to discover questionable posi
tions, if they exist.

Potential Damage. If the 1RS could routinely summons tax accrual
workpapers, damage might occur to the financial statements of public compa
nies in two ways. The first possibility is that companies would hold back infor
mation that would be helpful to their auditors in assessing the adequacy of the 
corporation’s reserve for tax contingencies. This lack of communication would 
almost certainly lead to inaccurate financial statements in some situations. In 
most cases, however, auditors, like the 1RS, must be given complete access to 
the records of the corporation’s business and tax transactions. The informa
tion necessary to perform a creditable audit, therefore, would still be available 
to independent accountants, just as it is to the Service. Damage would occur 
mainly to the relationship between auditors and their clients.131

131. As early as 1981, accounting firms were alleging that 1RS access to tax accrual workpapers was 
damaging auditor-client relationships. See Rout, Auditors Say 1RS Demand for Documents Is Poison
ing Relations With Client Firms, Wall St. J., Jan. 15, 1981, at 25, col. 1. A managing director at Arthur 
Andersen & Co. observed that companies were refusing to discuss sensitive areas with their auditors 
despite the government’s “go slow” approach and Arthur Andersen’s attempts to negotiate with the 1RS 
when possible. Id.

132. See supra notes 3-8 and accompanying text (discussing accounting profession’s development of 
the tax accrual workpaper convention).

133. See supra notes 4-5 (discussing GAAS).

The second and more important danger that might occur if the 1RS regu
larly had access to tax accrual workpapers is that the independent accounting 
profession might stop preparing them altogether. Tax accrual workpapers are 
an industry convention132 and their preparation is not required by statute or 
regulation. Presently the independent accounting profession requires their 
preparation to perform an audit in compliance with Generally Accepted Au
diting Standards.133 Yet nothing would stand in the way of dropping tax ac
crual workpaper preparation from Generally Accepted Auditing Standards. 
Pressure resulting from strained client relationships could easily bring about 
this result. Another less precise method of auditing the reserve for contingent 
tax liability would simply take the place of workpapers. Auditors, for exam
ple. might begin using a statistically-based estimate of the average tax liability 
for a corporation with similar characteristics to determine the adequacy of a 
company’s reserves. The Service’s efforts would then be frustrated at the ex
pense of accuracy in financial statements. Although no one can absolutely pre
dict the result if the 1RS were granted access to tax accrual workpapers as they 
are currently prepared, it would be naive to believe that corporations or their 
auditors would not take steps to protect themselves from being compelled to 
reveal tax accrual workpapers to the 1RS.

Balancing. In light of these considerations, it is apparent that the gov
ernment’s need for the papers is not strong enough to merit any amount of 
damage to the auditing process in most situations. On balance, the best result 
in the majority of cases is to provide protection to tax accrual workpapers. 
The aid to the Service is substantially outweighed by the damage done to the 
auditor-client relationship, the accounting profession, and the investing public.
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A relevance standard based on rule 403, which balances conflicting policy 
considerations, provides enough flexibility to allow access in circumstances in 
which the government’s need for the papers does outweigh the harm to the 
auditing process. The most obvious example of a legitimate government need 
for the workpapers would be a situation in which corporate business records, 
either as a whole or with respect to a particular transaction, do not exist. The 
records might have been destroyed, lost, or stolen. Tax accrual workpapers 
would then be invaluable to the IRS in piecing together what actually took 
place. Another situation in which the government’s need for tax accrual 
workpapers might prevail is when the existing corporate records are inade
quately kept or insufficient. This is unlikely, however, in light of the highly 
sophisticated recordkeeping techniques of most public companies.

Further, the IRS should have access to tax accrual workpapers if they con
tain factual information not otherwise available in the corporation’s records. 
The most commonly prepared tax accrual workpapers, of course, contain only 
the auditor’s opinions. Yet the IRS could issue a summons requesting the 
workpapers if they contained facts not otherwise available to the government.

Finally, when fraud is alleged or suspected, the IRS should have access to 
tax accrual workpapers. In that situation, of course, the auditor’s obligation to 
disclose any fraud of which he is aware would also aid the Service.

In the overwhelming majority of routine Internal Revenue Service investiga
tions, however, the balance should be struck in favor of denying IRS access to 
tax accrual workpapers prepared by independent accountants. The damage 
done to the auditor-client relationship and the auditing process in subjecting 
tax accrual workpapers to IRS scrutiny would cause a sacrifice of openness 
between the parties and therefore reduce the quality of financial reporting. It 
may also prompt the accounting profession to stop preparing tax accrual 
workpapers as part of an audit. This damage, in the aggregate, would be great 
enough to outweigh any usefulness that these workpapers have to the IRS in 
virtually all cases.

By balancing competing interests, the relevance standard proposed in this 
comment will serve the policies that concerned the court in Arthur Young. Ac
complishing this through the standard of relevance for section 7602 purposes is 
the proper approach. Stretching the inapplicable privilege and work-product 
doctrines, as the Second Circuit did, was both inappropriate and unnecessary.

Conclusion

The Supreme Court’s grant of certiorari134 in the Arthur Young case pro
vides an opportunity for the Court to give guidance to the Internal Revenue 
Service, publicly-held corporations, and independent auditors regarding IRS 
access to tax accrual workpapers prepared by independent auditors.

134. 103 S. Ct. 1180 (1983).

To the extent that the Second Circuit’s opinion rested on a newly-created 
accountant-client privilege or accountant work-product doctrine, it should be 
reversed. Both analyses are inapplicable in the tax accrual workpapers con
text. The policies that the court sought to address in Arthur Young instead can 
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be served better through a further refinement of the relevance requirement. 
Competing interests should be balanced in each case in arriving at a determi
nation of relevance. In the majority of cases in which tax accrual workpapers 
are prepared by independent accountants in connection with the federal secur
ities laws, these documents by their nature will not be relevant to a determina
tion of the correctness of a return.

Rebecca Anne Ferrell
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