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Responses to Occupational Disease: The Role of 
Markets, Regulation, and Information*

Elinor P. Schroeder** 
Sidney A. Shapiro***

I begin to work in the carding-room . . . and the fluff got into my 
lungs and poisoned me ... . Little bits, as fly off fro’ the cotton 
when they are carding it ... . Some folk have a great wheel at one 
end o’ their carting rooms to make a draught, and carry off the dust; 
but that wheel costs a deal of money . . . and bring in no profit: so 
its but a few of the master as will put ’em up . . . .'

Work conditions that can produce debilitating and often fatal occupational 
diseases are effectively unregulated in many American workplaces. Few work
ers receive workers’ compensation for their occupational diseases and fewer 
still receive tort recoveries. The Occupational Safety and Health Administra
tion (OSHA), mired in controversy, has adopted final regulations for only 
twenty-four of the hundreds of substances that may require regulation. Al
most all of the reforms proposed to increase regulatory effectiveness remain 
unadopted.

This article analyzes the role of markets, regulation, and information in the 
prevention of occupational disease. Part I examines the existing evidence con
cerning the extent of occupational disease and concludes that little is known 
except that there is considerable potential for epidemic outbreaks. Part II as
sesses the market’s failure to provide additional information concerning the 
nature and causes of occupational disease. Part III analyzes the consequences 
of the lack of information about occupational disease and concludes that while 
there are many reasons for the failure of the labor markets and government 
regulation to protect workers from occupational disease, lack of information is 
the key element. Part IV analyzes recent attempts to force the disclosure of 
information held by employers in order to improve the performance of labor 
markets and government regulation and to increase scientific research into oc
cupational disease. Finally, Part V discusses proposals to shift the financial 
consequences of risk posed by lack of information about occupational disease 
away from workers, where it is presently located, to employers and the public.

1. Evidence of Occupational Disease

Articles and books about occupational disease routinely report dramatic evi-

* Copyright © 1984 by Elinor P. Schroeder and Sidney A. Shapiro.
** Professor of Law, University of Kansas. J.D. 1974, University of Michigan.
*♦*  Professor of Law, University of Kansas. J.D. 1973, University of Pennsylvania.
The authors would like to thank Professors Phillip Kissam, David Gottlieb, Robert Leflar, and 

Charles Shanor for their comments and Roger Brown and Melinda Hanson, class of 1984, and Lee 
Lauridson, class of 1985, University of Kansas School of Law, for their research assistance. The sup
port of the University of Kansas Research Fund is gratefully acknowledged.

1. E. Gaskell, North and South (1854).
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dence of its epidemic proportions. Data revealing that thousands die or are 
disabled each year are regularly cited.2 Documentation of specific instances of 
diseases that have taken terrible tolls is readily available.3 The usefulness of 
these studies is limited, however, by the nature of the data upon which they 
rely. There are tens of thousands of chemicals used in the workplace, 
thousands of which may be toxic or carcinogenic.4 In order to establish the 
specific dangers posed by these chemicals, researchers must use animal experi
mentation and epidemiological studies. Using these methods to correlate ex
posure to vapors or dusts with harmful effects is difficult. As a result, estimates 
of the total incidence of occupational disease are little more than a statistical 
house of cards.

2. See. e.g., N. Ashford, Crisis in the Workplace 11 (1976) (one-half of all cancer cases compli
cated by occupational factors); Reutter. Workmen's Compensation Doesn't Work or Compensate, Bus. & 
Soc'y Rev., Fall 1980, at 39 (650,000 victims of asbestosis, silicosis and other occupational diseases); 
Comment, Occupational Carcinogenesis and Statutes of Limitation: Resolving Relevant Policy Goals. 10 
Envtl. L. 113, 113 (1979) (hundreds of thousands of Americans diseased and disabled by the occupa
tional environment); Note, Compensating Victims of Occupational Disease. 93 Harv. L. Rev. 916. 916 
(1980) [hereinafter cited as Compensating Victims] (at least 390,000 new cases of disabling occupational 
illnesses and as many as 100,000 deaths from work-related diseases occur annually); Rothstein. OSH A 
After Ten Years: A Review and Some Proposed Reforms. 34 Vand. L. Rev. 71, 71 (1981) (up to 20% of 
all cancers are related to occupational and environmental exposure).

3. See generally P. Brodeur, Expendable Americans (1974); R. Scott, Muscle & Blood (1974); 
J. Page & M. O’Brien, Bitter Wages: Ralph Nader’s Study Group Report on Disease and 
Injury on the Job (1973); R. Davidson, Peril on the Job (1970). The dangers of occupational 
disease have even found their way into popular culture through rock and roll. Dire Straits, Industrial 
Disease, in Love Over Gold (1983).

4. H. Northrup, R. Rowan & C. Perry, The Impact of OSHA: The Study of the Effects of 
the Occupational Safety and Health Act on Three Key Industries—Aerospace, Chemicals 
and Textiles 183 (1978) [hereinafter cited as H. Northrup] (17,000 toxic chemicals with 1,500 possi
ble carcinogens); National Research Council, National Academy of Sciences, Risk Assess
ment in the Federal Government: Managing The Process 12 (1983) (more than 70,000 
chemicals in commercial use); Hohenemser & Kasperson, Introduction, in Risk in the Technologi
cal Society 5 (C. Hohenemser & J. Kasperson eds. 1982) (32,000 chemicals in commerce with 2,400 
possible carcinogens); Lave. Methods of Risk Assessment. in Quantitative Risk Assessment in Reg
ulation 28 (L. Lave ed. 1982) (estimated 60,000 commonly used chemicals with 1,000 introductions 
each year).

5. Althouse, Huff. Tomatis & Wilboum./f/z Evaluation of Chemicals and Industrial Processes Associ
ated with Cancer in Humans Based on Human and Animal Data: IARC Monographs Volumes I to 20. 40 
Cancer Research 1. 1 (1980) [hereinafter cited as Althouse]. Less persuasive evidence exists that 
many more chemicals are carcinogenic in experimental animals. Tomatis, Agthe. Bartsch, Huff. 
Montesano. Saracci, Walker & Wilbourn, Evaluation of the Carcinogenicity of Chemicals: A Review of 
the Monograph Program of the International Agency for Research on Cancer (1971-1977), 38 Cancer 
Research 877, 881 (1978) [hereinafter cited as Tomatis] (some evidence of carcinogenicity found in 
one or more animal species for 221 of the 368 chemicals studied).

a. animal tests

Exposure to many chemicals and dusts is fatal to experimental animals. The 
International Agency for Research on Cancer (IARC), for example, found that 
of 442 chemicals, groups of chemicals, and industrial processes thought to be 
hazardous, there was convincing proof in the published scientific literature that 
thirty-two percent of the chemicals studied (143 chemicals) were carcinogenic 
in experimental animals.5

Although a finding that a substance is toxic to animals is a useful indication 
of danger to humans, the exact dimensions of that danger are difficult to extra
polate. Animal studies may not predict human illnesses caused by low expo-
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sures or by the interaction of several chemicals.6 Moreover, humans may be 
more or less susceptible to toxic effects than the animals studied.7 For most 
chemicals, however, the most serious problem is that they have not yet been 
tested or tested adequately.8 Reliable animal experimentation for a chemical 
takes three to five years and costs several hundred thousand dollars.9 As a 
result, thousands of chemicals remain untested.10 11

6. Toxic Substances Strategy Committee, A Report to the President: Toxic Chemicals 
and Public Protection 131, 134 (1980) |hereinafter cited as Toxic Chemicals]; N. Ashford, supra 
note 2, at 120-21 (toxic substances may combine additively, synergistically, or antagonistically).

7. Toxic Chemicals, supra note 6, at 134; Gori, The Regulation of Carcinogenic Hazards, in Risk in 
the Technological Society, supra note 4, at 171-74.

8. See Tomatis. supra note 5, at 881 (available studies inadequate to determine carcinogenicity of 
121 of the 368 chemicals reviewed by IARC).

9. Cancer and the Worker 15 (B. Boland & P. Lehmann eds. 1977) (animal testing requires two 
years and $200,000 per chemical); Toxic Chemicals, supra note 6. at 131 (animal testing requires three 
to five years and several hundred thousand dollars per chemical).

10. Scientists hope to reduce the time and expense by developing short-term screening procedures 
that signal which chemicals require further testing as possible carcinogens. Doll & Petro. The Causes of 
Cancer: Quantitative Estimates of Avoidable Risks of Cancer in the United States Today, 66 J. Nat’l 
Cancer Inst. 1191, 1212-13 (1981). As of yet, however, none of these short-term tests has achieved a 
high degree of accuracy. International Agency for Research on Cancer, Long-term and Short-term 
Screening Assays for Carcinogens: A Critical Appraisal, IARC Monograph 295 (Supp. 11 1980) (ex
haustive review of effectiveness of known types of screening systems).

11. H. Northrup, supra note 4. at 232.
12. Althouse, supra note 5, at 1-2; see also Tomatis, supra note 5, at 878, 881 (epidemiological data 

generally unavailable for most IARC substances).
13. Davis, Bridbord & Schneiderman, Cancer Prevention: Assessing Causes, Exposures, and Recent 

Trends in Mortality for U.S. Males 1968-1978, 2 Teratogenesis, Carcinogenesis and Mutagenesis 
105, 116-17 (1982) |hereinafter cited as Davis.]

14 P, Cole & M. Goldman, Occupation in Persons at High Risk of Cancer: An Approach 
to Cancer Etiology and Control 172- 177 (J. Fraumeni, Jr. ed. 1975); National Cancer Inst., 
Nat’l Inst, of Envtl. Health Sciences, and Nat’l Inst, for Occupational Safety and 

B. EPIDEMIOLOGICAL STUDIES

Epidemiological studies can be used to verify the results of animal experi
mentation, but because of the considerable expense involved," few chemicals 
are studied by this method. Epidemiological data have been published for only 
fourteen percent of the more than 400 chemicals involved in the IARC review, 
for example.12 When a chemical is studied, the results are often compromised 
by methodological difficulties. Each of the two techniques used, interview re
ports and case studies, involves its own set of problems.

Researchers who use the interview reports technique first determine the ex
tent, or prevalence, of a disease in a group of workers by interviewing the 
workers or their families or by obtaining health information from sources such 
as life insurance applications, social security records, or death certificates. The 
researchers then compare the prevalence of the disease in the worker group to 
its prevalence in a control group of nonexposed workers in the same factory or 
community or a control group of people with similar personal characteristics 
in the population at large. The greater the comparative occurrence of the dis
ease in the worker group, or relative risk, the more likely it is that the exposure 
caused the disease.13 Interview studies which show that exposed workers are at 
a greater relative risk are used to establish the workplace origin of some types 
of cancer.14 A few chemical studies show a relative risk of cancer for exposed 
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workers as high as 200 times the risk for unexposed workers.15

Health. Estimates of the Fraction of Cancer in the United States Related to Occupa
tional Factors 33 (1978) [hereinafter cited as Estimates of Cancer],

15. See P. Cole & M. Goldman, supra note 14, at 173 (relative risk of liver cancer 200 times greater 
for workers exposed to vinyl chloride).

16. Davis, supra note 13, at 105, 116-17; Robblee, The Dark Side of Worker’s Compensation: Burdens 
and Benefits in Occupational Disease Coverage, 2 Indus. Rf.l. L.J. 596, 609 (1978).

17. Davis, supra note 13. at 116; Monson, Effects of Industrial Environment on Health, 8 Envtl. L. 
Rev. 663, 667 (1978).

18. P. Barth, Workers’ Compensation and Work-Related Illnesses and Diseases 29-30 
(1980); Monson, supra note 17, at 667-68.

19. U.S. Department of Labor: An Interim Report to Congress on Occupational Dis
eases 14 (1980) [hereinafter cited as Interim Report],

20. P. Barth, supra note 18, at 29.
21. Mancuso, Problems and Perspectives in Epidemiological Study of Occupational Hazards in the 

Rubber Industry, 17 Envtl. Health Persp. 21, 23 (1976); Davis, supra note 13, at 106-07. The 
workforce is drawn from the healthiest members of the population. Comparison of worker illnesses to 
those of the general population will produce an underestimated risk of occupational diseases. Cancer 
and the Worker, supra note 9, at 22.

22. Mancuso, supra note 21. at 22 , Robblee, supra note 16, at 610.
23. Robblee, supra note 16, at 609.
24. Id. at610;jee 120.S.H. Rep. (BNA) 584 (1982) (excess rate of lung cancer for auto workers may 

be attributable to cigarette smoking rather than to workplace chemical exposures).

The accuracy of these estimates is in doubt, however, because the long la
tency period for many occupational diseases renders interview study research 
unreliable. The period between exposure and the onset of a disease can range 
from four to forty years.16 If research is done near the end of the latency pe
riod, many workers who should be interviewed will have left the workplace 
and even the community where they were exposed. Costly detective work may 
locate some of these workers, but others will not be found.17 Incomplete and 
inaccurate records can further hinder the search for the workers.18 To avoid 
these difficulties, researchers typically study workers whose exposure was rela
tively recent and who are therefore more likely to be working at the location of 
their exposure.19 The problem with this approach is that it excludes workers 
who become ill after the study is complete. Studies based on recent exposure 
will therefore understate the relative risk of a disease.20

Researchers face similar difficulties in determining the prevalence of the dis
ease in the nonexposed control group. Use of the population at large as a 
control group will cause relative risk to be understated because the population 
will include more ill persons than will a control group of nonexposed 
workers.21

Epidemiological research has other limitations. Studies that measure the 
consequences of workplace exposures that occurred twenty or thirty years 
before may not accurately represent present risks, particularly if the level of 
exposure has changed.22 Exposures that present only a moderate to low risk 
may not be identified because the number of workers interviewed is too small 
a statistical sample to reveal the risk.23 Finally, although many experts believe 
that diseases like cancer are caused by a combination of factors, including the 
synergistic effects of various chemicals, study results do not permit the relative 
impact of these causes to be analyzed.24

Using evidence of relative risk calculated from the actual incidence of a dis
ease, researchers estimate the additional or excess number of persons who will 
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become ill or die from occupational disease by multiplying the risk factor 
times the number of employees exposed to a hazard. For example, excess 
deaths from exposure to asbestos are estimated at over two million.25 Other 
chemicals and dusts are estimated to cause several thousand additional ill
nesses per substance per year.26 To use this method, researchers must assume 
that the relative risk for every worker exposed to a substance is the same as the 
risk for the workers actually studied.27 Some of the nonstudied workers will 
have higher or lower exposures because they were involved in different manu
facturing processes or were exposed for longer or shorter periods of time.28 
Some scientists address this problem by limiting their excess death estimates to 
those workers in industries for which research data exist. The estimates of 
excess deaths in these studies are remarkably smaller than similar estimates in 
studies applying a relative risk factor to all industries that use a certain 
substance.29

25. Estimates of Cancer, supra note 14, at 9 (excess cancer deaths estimated at 2 to 2.3 million).
26. See id. at 33-38 (excess cancers per year for arsenic (7,300), benzene (1,300), chromium (7,900), 

nickel (7,300) and petroleum products (9,100)).
27. Toxic Chemicals, supra note 6, at 120.
28. P. Barth, supra note 18, at 28-29.
29. Compare Interim Report, supra note 19, at 27, 32 (estimating number of deaths from chro

mium at 738 and from nickel at 440) with Estimates of Cancer, supra note 14, at 36-37 (estimating 
number of excess cancers from chromium at 7,900 and from nickel at 7,300).

30. See, e.g., Cole, Cancer & Occupation: Status and Needs For Epidemiologic Research. 39 Cancer 
1788. 1790 (1977) (occupationally induced cancer less than 15% for men and less than 5% for women); 
Doll & Petro, supra note 10, at 1245 (four percent of all U.S. cancer deaths tentatively attributable to 
occupational causes); Higginson & Muir, The Role of Epidemiology in Elucidating The Importance of 
Environmental Factors In Human Cancer, 1 Cancer Detection and Prevention 79, 86 (1976) (one 
to three percent of all cancers related to occupational exposure); Wynder & Gori, Contribution of the 
Environment to Cancer Incidence: An Epidemiological Exercise, 58 J. Nat’l Cancer Inst. 825, 830 
(1977) (general estimates from occupational exposure range between one and ten percent).

31. Estimates of Cancer, supra note 14, at 24.
32. See supra note 30 (citing reports of academic researchers).
33. Prominent experts claim that the government estimate, Cancer Estimates, supra note 14. lacks 

validity because the methodology of extrapolation produced a tenfold exaggeration in the OSHA esti
mate. Doll & Petro, supra note 10, at 1305-08. Another government study, however, regarded the 
estimate as plausible on the ground that other factors could have caused the estimate to be understated. 
Toxic Chemicals, supra note 6, at 153-160.

34. See, e.g., N. Ashford, supra note 2, at 4 (quoting report); Compensating Victims, supra note 2, at 
916 (same); Comment, Occupational Health Risks and the Workers' Right to Know, 90 Yale L.J. 1792 
(1981) (same).

Relying on estimates of excess deaths, academic researchers conclude that 
three to five percent of all cancers are attributable to occupational exposure.30 
By comparison, government scientists estimate the percentage at twenty to 
thirty-eight.31 The estimates differ because of the method employed by each 
group to adjust for the lack of information about most occupational chemicals 
and dusts. Academic researchers conservatively assume that the total inci
dence of occupational disease is no worse than the average incidence for the 
chemicals and industries studied.32 The government estimate assumes that 
some of the unstudied substances produce occupational illnesses in the magni
tude of the worst results revealed by existing research.33

Researchers who use the second kind of epidemiological study, the case re
ports technique, estimate the toxic consequences of chemicals and dusts by 
examining public mortality and illness records. A widely quoted34 1 97 2 gov
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ernment report based on case records determined that 390,000 occupational 
diseases and 100,000 deaths from those diseases occur annually.35 This esti
mate was derived from 1951 British mortality data comparing deaths of per
sons in various occupational groups with the average number of deaths of 
persons with similar characteristics in the country as a whole.36 Outdated Brit
ish records were used for the study because no comparable sources of Ameri
can data were available.

35. The President’s Report on Occupational Safety and Health 111 (1972).
36. P. Barth, supra note 18, at 16-17. An occupational death rate was determined by assuming that 

all deaths in excess of the average mortality rates were occupational in origin. This British death rate 
was then applied to an estimate of the number of American workers to produce the totals reported. Id.

37. N. Ashford, supra note 2, at 335; P. Barth, supra note 18, at 25; Interim Report, supra note 
19, at 39. See 13 O S H. Rep. (BNA) 683 (1983) (OSHA statistics are of limited epidemiological value).

38. P Barth, supra note 18, at 21, 23; Interim Report, supra note 19, at 39.
39. See infra text accompanying notes 103 to 155 (discussing workers’ compensation).
40. Davis, supra note 13, at 129.
41. Estimates of Cancer, supra note 14, at 3.
42. P. Barth, supra note 18, at 29-30.
43. Interim Report, supra note 19, at 44-45.
44. Id. at 44. The responses of recipients were cross-checked to determine whether those reporting 

occupational causation had worked in the industries cited by epidemiologists. The Department sug
gested that this cross-check showed that self-reporting produced information which was consistent with 
data from other sources. Id. at 44-46. The Department did acknowledge that its estimate was under
stated because some recipients would not attribute their diseases correctly to an occupational origin 
when there was a long latency period. Id. at 48.

45. See infra notes 110 to 111 (discussing workers’ compensation and social security disability 
payments).

OSHA and several state safety and health agencies now require employers 
to report occupational illnesses. The reliability of these reports, however, is in 
doubt because many times they do not confirm widely accepted epidemiologi
cal and animal data.37 There are two reasons for this discrepancy. At the time 
they become ill, many employees no longer work for an employer required to 
report work-related diseases.38 Employers also have a disincentive to report an 
employee illness as work-related, since such an admission may impose liability 
on the employer for the financial consequences of the illness.39

Other studies use different techniques to establish which illnesses reported in 
public records are work related. For example, a recent study of national can
cer mortality statistics for men over forty-five years of age identified an in
crease in occupational cancers by assuming that certain types of cancer were 
occupational in origin while other types were not.40 Since various types of can
cer have both occupational and nonoccupational origins, it is difficult to as
sume that a particular type of cancer is work related.41 Moreover, the death 
certificates from which mortality data are derived often do not give an accurate 
or precise cause of death.42

In another study, the Department of Labor estimated that approximately 
11.5 percent of social security disability payments were made to victims of 
occupational diseases. Researchers derived this figure by asking a representa
tive sample of social security disability recipients whether they thought their 
illnesses were work related.43 The accuracy of this technique is obviously lim
ited by its reliance on self-diagnosis by respondents44 and by its failure to in
clude the many persons disabled by occupational disease who do not receive 
social security compensation.45
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C. LIMITS OF THE DATA

While government reports claim to have documented the epidemic propor
tions of occupational disease, the statistical evidence is so equivocal that the 
extent of the problem remains unknown. Scientists do agree, however, that 
there have been significant outbreaks of occupational disease affecting 
thousands of workers. Moreover, they agree that thousands of potentially haz
ardous chemicals remain in the workplace. Unfortunately, most of these 
chemicals have not yet been studied, and information about those that have 
been studied is often sketchy. Part II of this article explores the reasons for the 
lack of adequate information about occupational disease.

II. Production of Information About Occupational Disease

An efficient market requires that both buyers and sellers have complete and 
equal information about the subject matter of a bargain. Employer and em
ployee demand for information about occupational disease, however, is lim
ited because the cost of its acquisition often exceeds the benefits from its 
purchase. Further, it is often financially disadvantageous for employers to 
share information they obtain with their employees. Finally, even when em
ployees demand the information, suppliers will not always find it profitable to 
provide it.

An employer will produce the information necessary to recognize and abate 
workplace hazards if the costs of abatement are less than alternative costs. 
Those alternative costs are ex ante compensation, in the form of wage premi
ums, or ex post compensation, under the workers’ compensation and tort sys
tems. Demands for wage premiums, however, are limited by the general lack 
of information. Even when hazards are known, workers may lack sufficient 
bargaining power to obtain wage premiums,46 and the workers’ option to quit 
may be limited by the unavailability of other employment.47 Further, regula
tion in the form of workers’ compensation, tort awards, or OSHA emission 
standards, has only a limited impact on many employers.48

46. L. Bacow, Bargaining for Job Safety and Health 35 (1980).
47. See infra text accompanying notes 80 to 82 (discussing limitations on workers’ mobility); W. 

Viscusi, Employment Hazards: An Investigation of Market Performance 274 (1979) [herein
after cited as Employment Hazards],

48. L. Bacow, supra note 46, at 35; Employment Hazards, supra note 47, at 274.
49. See N. Ashford, supra note 2, at 336, 408 (inequality of access to information creates incentives 

to keep information confidential; possession of information becomes a bargaining advantage). But see 
Pressures in Today's Workplace: Hearings Before the Subcomm, on Labor-Management Relations of the 
House Comm, on Education and Labor, Part 2, 96th Cong., 1st Sess. 145 (1979) (testimony of Professor 
Alan Westin) (“many” companies share data with employees).

50. See, e.g., Occupational Diseases and Their Compensation, Byssinosis, Radiation, and Hearing Loss: 
Hearings Before the Subcomm, on Labor Standards of the House Comm, on Education and Labor, Part 
3, 96th Cong., 1st Sess. 14-41 (1979) (statement by Sol Stetin of Amalgamated Clothing and Textile 
Workers Union) (Textile Mfgs. Inst, supressed data on byssinosis) [hereinafter cited as Hearings on 

To the extent that employers have an incentive to obtain information about 
health effects, there are corresponding incentives to keep the data confidential 
and to prevent others from obtaining similar information.49 Numerous in
stances of employer “cover-ups” of research revealing adverse health effects 
have been reported.50 Similarly, employers have prevented independent re
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searchers from obtaining information about the nature and severity of health 
hazards.51 Early attempts to study brown lung disease, for example, were 
stymied by the refusal of mill owners to give independent occupational health 
scientists access to their plants and records.52

Occupational Diseases—Pt. J]; Toxic Substances Control Act: Hearings on S.776 Before the Sub co mm. 
on the Environment of the Senate Comm, on Commerce. Part 1. 94th Cong., 1st Sess. 62 (1975) (testi
mony of Dr. Daniel Pertshuk, Univ, of Pennsylvania) (Rohm & Hass supressed data on BCME); S. 
Kelman, Regulating America, Regulating Sweden, A Comparative Study of Occupational 
Safety and Health Policy 50-60 (1981) (DuPont supressed data on MCOA); Page, Book Review, 27 
Stan. L. Rev. 1345, 1358 (1975) (Manufacturing Chemists Ass’n suppressed data on vinyl chloride); 
Blumenthal, Files Show Dioxin Makers Knew of Hazards. N.Y. Times, July 6, 1983, at 1, col. 2 (Dow 
and other chemical companies withheld safety concerns from government); Richard. New Asbestos Data 
Indicate Cover-up of Effects on Workers, Wash. Post, Nov. 12, 1978, at A16-A17; BNA Washington 
Memorandum, Sept. 30, 1980, at 1 (Dow Chemical Co. suppressed data on benzene).

51. N. Ashford, supra note 2, at 408; Robblee, supra note 16, at 607.
52. Robblee, supra note 16, at 613.
53. Monitoring of Industrial Workers Exposed to Carcinogens, 1977: Hearings Before the Subcomm, on 

Labor of the Senate Comm, on Human Resources. 95 th Cong., 1st Sess. 34 (1977) (statement of N1OSH 
Director Dr. John Ficklea) (one-third of manufacturers polled considered use of suspected carcinogen 
to be trade secret).

54. See infra note 444 (discussing disclosure of trade secrets to third parties).
55. Information will be produced in a purely private market only if there is a demand for it that can 

be profitably supplied. Greenawalt & Noam, Confidentiality Claims of Business Organizations. in Busi
ness Disclosure: Government’s Need to Know 398 (H. Goldschmid ed. 1979).

56. Id. at 399-400; Arrow, Economic Welfare and the Allocation of Resources for Invention, in The 
Rate and Direction of Inventive Activity: Economic and Social Factors 614-16 (National 
Bureau of Economic Research, eds. 1962).

57. Greenawalt & Noam, supra note 55, at 400-403.
58. Id. at 399; see Demsetz, Information and Efficiency: Another Viewpoint, 12 J.L. & Econ. 1, 12 

(1962) (“Indivisibilities in the use of knowledge become important only when the costs of contracting 
are relatively large.”).

Employers also may legitimately refuse to reveal the identity of product in
gredients and the degree of worker exposure to those ingredients because both 
kinds of information may be regarded as trade secrets.53 The law has tradition
ally recognized that disclosure of trade secrets can discourage research and 
therefore has protected the interests of inventors in the fruits of their innova
tive efforts. For example, secrecy agreements signed by employees are en
forceable as a matter of state contract law, and theft of trade secrets may result 
in both civil and criminal liability. Under federal law, government employees 
may face criminal penalties for disclosure of trade secrets obtained during the 
course of their employment.54

While employees have a considerable incentive to determine whether they 
are being endangered in their workplaces, no researcher could profit from sell
ing information to unorganized employees.55 The problem is that information 
has a “public goods” character: its use by one consumer does not necessarily 
diminish its value to other consumers. As a result, employees who purchased 
information about workplace dangers would try to resell it in order to recoup 
at least some of the purchase price. No researcher could make a sufficient 
number of sales in such a situation to recover the costs of the research and 
realize a reasonable profit.56 While a researcher could negotiate secrecy agree
ments with buyers, enforcement of those agreements would be unrealistic if 
there were very many purchasers.57 The researcher could sell the information 
to a smaller number of customers to simplify enforcement,58 but, as a practical 
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matter, information offered on this basis would be so expensive that no one 
worker or group of workers could afford it.59

59. See supra note 9 (animal studies expensive and time consuming). A sale of research information 
to a purchaser with sufficient resources is plagued by a second problem. Any potential purchaser of 
information will have trouble determining its value without knowing the results of the research. If the 
researcher reveals the information to the potential buyer, the information cannot then be sold. As a 
consequence, the sale price of any information will be discounted either because the buyer is assuming 
some risk that the information will not be useful, or because part of the information was revealed in 
order to make the sale. Cf. Arrow, supra note 56. at 615 (use of information in any productive way is 
bound to reveal it, at least in part). Rather than engage in expensive research in the hope that it can be 
sold under these circumstances, research firms will sell only their services and not a final product.

60 Bureau of the Census, U.S. Department of Commerce, Statistical Abstract of the 
United States: 1982-83, at 376. 408 (1978 total civilian labor force of 102,251,000; 21.784,000 union 
members).

61. See infra note 102 and accompanying text (union members may be unwilling to strike over 
noneconomic issue).

62. See infra notes 87 to 102 and accompanying text (discussing unions’ failure to make employee 
health an important concern in collective bargaining).

63. R. Posner, Economic Analysis of Law § 1.2 at 10-11 (2d ed. 1977).
64. J. Mendeloff. Regulating Safety: An Economic and Political Analysis of Occupa

tional Safety and Health Policy 7, 9 (1979). Unless the manufacturer pays for all of the costs of 
production, a product will be sold for a price that is too low in the sense that the price will not reflect all 
of the social costs of production. At that price, more of the product will be sold than if it had been 
properly priced. As a result, greater pollution will be imposed on society than if the product were 
properly priced. Id.

Although large labor unions are in a position to purchase some information 
about occupational disease, most American workers do not belong to a 
union.60 Moreover, many unions have decided that the vigorous pursuit of 
health information is too costly. Since many occupational diseases do not ap
pear for twenty or thirty years, union members and their leaders often view the 
problem as less pressing than concerns about wage levels and job security.61 As 
a result, unions generally have been unwilling to give management significant 
concessions in these areas in order to obtain cooperation in the development of 
safety information.62 Management has therefore been successful in delaying or 
preventing the creation of additional useful information about occupational 
disease. The result of this lack of information and other deviations from the 
smoothly functioning labor market economic model is that workers receive 
little protection from, or compensation for, occupational disease.

III. Market Performance

A. LABOR MARKETS

Private markets work on the basis of self-interest. Buyers demand the goods 
or services they most desire and sellers obtain the greatest financial reward by 
providing those products. Economists regard this result as efficient because 
scarce resources are not utilized to provide products that are less desirable to 
consumers.63 In a truly efficient market, the cost of a product must reflect the 
value of all the resources that are used for its manufacture and production. 
Therefore, if a manufacturing process produces toxic substances that cause ill
nesses, the manufacturer should pay for all of the costs associated with those 
illnesses.64

Ordinarily, there would be no incentive for a manufacturer to pay for these 
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external costs created by its manufacturing process.65 If, however, the law au
thorized persons harmed by toxic emissions to enjoin their production, the pol
luting firm would be required to purchase the “right" to continue to pollute 
from those adversely affected.66 Faced with this prospect, the manufacturer 
would expend resources to abate the toxic emissions up to the point at which it 
would be less expensive to purchase the right to pollute.67 By comparison, if 
the law authorized the manufacturer to pollute, persons damaged by the toxic 
emissions would band together to pay the manufacturer to control pollution. 
Preventive efforts would be purchased up to the point at which the reduction in 
emissions would no longer be worth the purchase price.68 Professor Coase has 
suggested that in a smoothly functioning market the amount spent on preven
tion and the level of toxic emissions would be the same under either rule.69 
Under either legal regime, government action would be necessary only to en
force the necessary contract and property rights.70

65. McGarity, Media Quality, Technology, and the Utilitarian Ideal: Alternative Strategies for Health 
and Environmental Regulation of the Chemical Industry, 46 Law & Contemp. Probs. 159. 168 (1983).

66. Id.
67. Id.
68. Id.
69. Coase, The Problem of Social Cost, 3 J.L. & Econ. 1, 6 (1960).
70. McGarity, supra note 65. at 168.
71. R. Smith. The Occupational Safety and Health Act, Its Goals and Its Achievements 

26-28 (1976).
72. Employment Hazards, supra note 47, at 241-63; Thaler & Rosen. The Value of Saving A Life: 

Evidence from the Labor Market, in Household Production and Consumption 265. 298 (M 
Terleckyj ed. 1975); R. Smith, supra note 71, at 29-30 (citing sources).

73. W. Viscusi, Risk By Choice: Regulating Health and Safety In The Workplace 98-99 
(1983) (hereinafter cited as Risk By Choice].

74. Brown, Equalising Differences in the Labor Market, 94 Q.J. Econ. 113, 113 (1980).
75. R. Smith, supra note 71, at 29-30.
76. Risk By Choice, supra note 73, at 43-45; Employment Hazards, supra note 47. at 269.

In the workplace, however, the employer would have to purchase the right 
to pollute under either set of rules. If workers were authorized to enjoin the 
production of toxic emissions, the employer would have to purchase from the 
employees the right to continue production. If workers could not seek an in
junction, they would demand compensation in the form of wage premiums or 
take jobs with equal pay and less risk. If the payments made to workers under 
either set of rules accurately reflected the risk faced by the employees, the em
ployer would have absorbed, or internalized, what were previously external 
costs.71

The actual existence of wage premiums for hazardous work predicted by the 
economic model has been difficult to establish empirically. A few studies have 
found that the risk of death from workplace accidents is reflected in wage 
rates.72 One study found similar evidence for nonfatal injuries.73 Other econo
mists have characterized the evidence as inconsistent support for the existence 
of wage premiums.74 Moreover, because of the lack of data on occupational 
disease, most studies of wage premiums have been limited to the risk of injury 
rather than the risk of disease.75 Professor Viscusi, who concluded that modest 
wage premiums were paid to workers, did find that there were no statistically 
distinguishable differences between compensation for known health and 
known safety risks.76 By comparison. Dr. Irving Selikoff, in a study of compen
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sation for asbestos-related disease, found a “virtual absence of a significant 
wage premium” for asbestos insulation workers,77 even though the powerful 
construction unions and the workers themselves knew of the virulent health 
hazard presented by asbestos.78

77. I. Selikoff, Disability Compensation for Asbestos-Associated Disease in the United 
States 577 (1981). The study compared the wages of insulation workers, bricklayers, and all construc
tion industry journeymen in various cities over time. The study did indicate that the fringe benefits 
paid to insulation workers had increased relative to those paid to members of other skilled trades, but 
still not enough to support the existence of a significant wage premium even if wages were broadly 
defined to include wages and fringe benefits. Id. at 577-78.

78. Id. at 570-71; see Risk By Choice, supra note 73, at 55-56 (unionized workers receive larger risk 
premiums).

79. R. Smith, supra note 71, at 31.
80. See Bureau of Labor Statistics, U.S. Dep’t of Labor, Employment and Earnings 117 

(Jan. 1984) (unemployment rate of 8.1%). Unemployment is even higher than the national average in 
some areas where the most dangerous work is found (the steel industry, for example). See id. at 149-53 
(Gary, Hammond, E. Chicago—14.1%; Pittsburgh—12.2%; Birmingham—12%; Allentown. Bethlehem, 
Easton—9.2%). See also Getschow, The Day Laborer's Toil Is Hard. Pay Minimal, Security Nonexis
tent. Wall St. J., June 22, 1983, at 1, col. 6 (describing the exploitation of day laborers in Houston who 
work for the minimum wage in dangerous jobs for which they receive no training and generally no 
workers’ compensation if injured).

81. Employment Hazards, supra note 47. at 274.
82. See Williams, Ten Minutes’ Work for 12 Hours' Pay? What's the Catch?. Wall. St. J.. October 12, 

1983, at 1, col. 4 (repairmen for nuclear power plants, who can receive in three months radiation expo
sure that is the equivalent of 150 chest x-rays, overlook risks for good pay and steady work).

83. Risk by Choice, supra note 73, at 41.
84. See supra text accompanying notes 2 to 45 (discussing unavailability of information about occu

pational disease). Professor Viscusi has found that workers are generally aware of many health-related 
concerns, although the dangers posed by the bewildering array of toxic substances are difficult to assess 
precisely. Risk by Choice, supra note 73, at 62.

85. See J. Mendeloff, supra note 64. at 11.

Researchers have offered various explanations for the apparent failure of the 
wage premium theory. One explanation is that wage premiums will be paid 
only if some workers are mobile and can easily take less risky jobs if their 
employers do not pay adequate premiums.79 With high unemployment,80 a 
change in jobs is not a realistic alternative for many people. Further, the 
transaction costs associated with switching jobs, such as loss of pension rights 
and seniority,81 the necessity of becoming familiar with a new employer, and 
the expense of moving, may be too high for many workers. These factors may 
explain in part the results in the Selikoff study. As a practical matter, long
time asbestos insulation workers may have been unwilling to surrender senior
ity and other job rights and may have been unable to acquire new job skills. 
In addition, the most mobile workers have traditionally been the young, who 
would be the most likely to underestimate or ignore the risk of contracting a 
work-related disease.82

A second explanation is that wage premiums will be paid only if workers are 
well informed about the risks they face.83 For the many substances about 
which precise information is generally unavailable, the theory fails because 
workers do not have the information needed to bargain for wage premiums.84

A third explanation is that wage structures have become fixed and resistant 
to change in large industries that use hierarchical wage classifications.85 This 
occurs because unions wish to avoid situations in which some workers receive 
disproportionately more or less than other workers because their jobs have 
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become more or less risky. For example, between the 1963 and 1971 job classi
fications in the steel industry there were no changes in the hazard and sur
roundings ratings of more than 600 jobs, although it is likely that technological 
changes alone had caused at least some changes in the relative safety of the 
jobs.86

86. Id. at 11 n.8. See also L. Bacow, supra note 46, at 67-74, 92 (steel workers refused to forgo 
incentive income when coke-oven jobs became safer).

87. Health and safety are “mandatory subjects of bargaining” within the meaning of the National 
Labor Relations Act. Gulf Power Co., 156 N.L.R.B. 622, 625, enforced, 384 F.2d 822 (5th Cir. 1967). 
Bargaining is theoretically attractive as a solution to occupational hazards because, unlike more general 
government regulations, it can produce workplace specific solutions to problems. L. Bacow, supra note 
46, at 56-58.

88. H. Northrup, supra note 4. at 194-95.
89. A. Freedman, Industry Response to Health Risk 46 (1981).
90. 2 Collective Bargaining Negotiations and Contracts (BNA) 95:1 (1983).
91. Id. at 95:2.
92. Id. at 95:1-95:2.
93. Id. at 95:3 (1983). The right to protest perceived unsafe or unhealthy working conditions, includ

ing the right to refuse to work under those conditions, is a protected concerted activity under § 7 of the 
NLRA. NLRB v. Washington Aluminum Co., 370 U.S. 9, 17 (1962). The reasonableness of the em
ployees’ decision to protest is not relevant to its protected status, as long as they act in good faith. Id. at 
16. This right, however, is not absolute. A major limitation is the statutory command that activity be 
“concerted." which generally requires the involvement of two or more employees. Although a line of 
decisions had protected employees who acted alone but on a matter of obvious concern to all other 
employees, see Alleluia Cushion Co., 221 N.L.R.B. 999, 1000 (1975) (employee who reported OSHA 
violations protected), the Board recently overruled these cases and held that, where there is no collec
tive bargaining agreement, activity must be engaged in with or on the authority of other employees in 
order to be concerted under § 7. Meyers Industries, 268 N.L.R.B. No. 73 (1984). Cf. NLRB v. City 
Disposal Systems, Inc., 52 U.S.L.W. 4360 (U.S. Mar. 21, 1984) (upholding as a reasonable interpreta
tion of the Act the Board’s “Interboro doctrine,” under which a reasonable and honest assertion of a 
right contained in a collective bargaining agreement is deemed concerted, even if the employee acts 

For organized workers, collective bargaining between employer and union 
could be, but is not, a powerful vehicle for achieving changes in the workplace 
to decrease risks.87 Unions traditionally have not shown much interest in bar
gaining over health and safety issues. There was very little union political 
interest in health and safety before the passage of the Occupational Safety and 
Health Act in 1970,88 and occupational disease did not become a union bar
gaining concern until the late 1970s.89 Although there is some evidence that 
union concern with workplace dangers has increased in recent years, it is not 
clear that union bargaining activity has had any significant effect in promoting 
the health and safety of workers.

A recent analysis of 400 collective bargaining agreements revealed that 
eighty-two percent contained occupational safety and health provisions,90 but 
these provisions seldom provided workers with significant rights they would 
not have had anyway. For instance, twenty-seven percent of the contracts stud
ied contained provisions that merely required the employer to comply with 
federal, state, and local safety and health laws,91 and forty-six percent had 
provisions concerning safety equipment, such as machine guards and safety 
glasses,92 which OSHA regulations required in most instances anyway. On the 
other hand, only twenty-five percent of the contracts addressed hazardous 
work, and, of those, only twenty-four percent guaranteed employees the right 
to refuse hazardous work, a right which is protected under federal law only in 
certain instances.93 Further, only five percent of the hazardous work provisions 
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provided for wage rate retention when employees were temporarily transferred 
because of hazardous conditions or injury.94 Such rights generally are not 
guaranteed by existing law.95 Forty-five percent of the contracts established 
joint management-union safety committees,96 but one recent study has shown 
that such safety and health committees make “little difference” in workplace 
health and safety.97 Moreover, the overwhelming emphasis of these contract 
provisions appeared to be on injury-related matters.

alone). A further limitation on the protections of § 7 is that the right to strike can be waived explicitly 
by a collective bargaining representative. Moreover, if a collective bargaining agreement contains an 
arbitration clause, courts may enjoin a strike over matters covered by the clause, even if the collective 
bargaining agreement contains no express agreement not to strike. Boys Markets, Inc. v. Retail Clerks 
Local 770, 398 U.S. 235, 253-54 (1970). Since many labor contracts contain broad arbitration clauses, 
courts may find that disputes over safety and health must be arbitrated and therefore that any strike 
over such matters may be enjoined. See Gateway Coal Co. v. United Mine Workers, 414 U.S. 368, 376 
(1974) (court may enjoin strike and compel arbitration of dispute over reinstatement of foremen who 
had been suspended for falsifying safety records, where arbitration clause was susceptible of a reading 
covering the dispute).

No waiver, either express or implied, of the right to strike applies, however, if the work stoppage 
falls within § 502 of the Labor Management Relations Act, 29 U.S.C. § 143 (1982), which provides that 
a refusal to work "in good faith because of abnormally dangerous conditions” shall not be considered a 
strike. The application of § 502 has been limited by the Supreme Court to situations where there is 
“ascertainable, objective evidence supporting [the] conclusion that an abnormally dangerous condition 
for work exists,” Gateway Coal Co. v. United Mine Workers, 414 U.S. 368, 386-87 (1974). and thus 
employee good faith alone is insufficient to qualify for statutory protection.

A limited right to refuse hazardous work also exists under an OSHA regulation that protects the 
right of employees to refuse to perform tasks they reasonably believe expose them to danger of death or 
serious injury when there is insufficient time to use regular enforcement mechanisms. Whirlpool Corp, 
v. Marshall, 445 U.S. 1, 8-11 (1980) (applying 29 C.F.R. § 1977.12(b)(2) (1979)). While this standard is 
less rigorous than that applied to § 502, it is not as liberal as that of § 7. NLRB v. Tamara Foods, 692 
F.2d 1171, 1181-82 (8th Cir. 1982), cert, denied. 103 S.Ct. 2089 (1983).

94. 2 Collective Bargaining Negotiations and Contracts (BNA) 95:3-95:4 (1983).
95. Neither the NLRA nor OSHA requires that employees be paid while they are not working or be 

transferred to a safer job at the same pay rate.
96. 2 Collective Bargaining Negotiations and Contracts (BNA) 95:4 (1983).
97. Little Impact on Safety Seen From Mere Existence of Committee, 12 O.S.H. Rep. 519-20 (Nov. 25, 

1982).
98. D. McCaffrey, OSHA and the Politics of Health Regulation 41-42 (1982); cf L. 

Bacow, supra note 46, at 94 (all experts in coke oven design employed by steel industry when labor 
negotiated control of emissions).

99. L. Bacow, supra note 46, at 96-97; A. Freedman, supra note 89, at 49-50 (1981).
The few reported cases on this issue generally have not been successful when they rely upon a federal 

cause of action. See Burgess v. Allendale Mutual Insurance Co.. 111 L.R.R.M. (BNA) 2997, 3000 (S.D. 
Ga. 1982) (duty of fair representation does not support a negligence action against union). Plaintiffs 
have, however, had some success under state tort theories in spite of federal preemption arguments. 
Helton v. Hake, 564 S.W.2d 313 (Mo. Ct. App.), cert, denied, 439 U.S. 959 (1978); Dunbar v. United 
Steelworkers, 100 Idaho 523, 602 P.2d 21 (1979), cert, denied. 446 U.S. 983 (1980); see generally Segal. 
The Wrong Pocket: Union Liability for Health and Safety Hazards. 4 Ind. Rel. L.J 390 (1981).

There may be several reasons for labor’s seeming failure to make health 
concerns a major issue in collective bargaining. First, unions generally do not 
possess the technical and financial resources necessary to determine hazardous 
exposure levels, to offer feasible alternatives to current methods of operation, 
and to monitor compliance with any agreement reached with an employer.98 
Second, some unions apparently fear potential liability to their members if 
they assume any role in assuring workplace safety.99 Third, because most em
ployers feel that safety and health concerns are intertwined with management 
of the production process, they may be reluctant even to discuss these issues 
with the union, much less to agree to change their production methods. Fi
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nally, a union will be successful in negotiating only if it is able and willing to 
enforce its demands with economic action.100 Many unions may not be strong 
enough to sustain a strike against the employer, particularly if the employees 
are relatively unskilled and therefore easily replaced.101 Even if the union 
could gain important concessions through striking, its members may not be 
willing to strike over a noneconomic issue which they view as less crucial than 
increased wages and fringe benefits.102

100. R. Ruttenberg and R Hudgins, Occupational Safety and Health in the Chemical 
Industry 29 (1981) (low incidence of health and safety bargaining in the chemical industry attributed 
to organized labor’s weak position).

101. See Sawyer, Bus Strikers’ Tough Choices Mirror the Labor Movement’s, Wash. Post, Nov. 26. 
1983 at Al. col. 4 (hardline employers and large pool of unemployed workers weaken strike).

102. See Economic Adversity and Its Impact on Cotton Dust Rule Reviewed by Frumin. 13 O.S.H. Rep. 
(BNA) 5-6 (June 2, 1983) (workers reduce safety complaints to avoid loss of jobs); cf. Comment, Un
ions ’ Right to Information About Occupational Health Hazards Under the National Labor Relations Act, 
5 Ind. Rel. L J. 247, 255 n.72 (1983) (only 110 of 560 locals follow up union’s attempt to gain health 
and safety disclosure from employer).

103 The workers’ compensation system, adopted by the states during the early 1900s, was seen as an 
important advancement over previous attempts to prevent occupational injury through the tort system. 
Tort recoveries were rare, primarily because the defenses of contributory negligence, assumption of 
risk, and the fellow servant doctrine absolved employers of liability in most cases. Report of the 

B. REGULATORY MARKETS

There is little evidence that workers, even when aided by organized labor, 
obtain the wage premiums that economists predict they should receive for haz
ardous jobs. The federal government and the states have responded to this 
failure by regulating the labor market. In adopting this regulation, however, 
legislators failed to consider adequately that where there is inadequate infor
mation, the degree of protection will depend on the nature of the legal rules 
under which the regulation is imposed.

Legal rules can authorize a manufacturer to pollute until the public interest 
requires that the pollution be abated. In this scheme, the government, or any 
worker seeking government action, has the burden of proving that an emission 
is hazardous. If there is insufficient information to prove this, workers will 
continue to be exposed to the hazard until the information is developed. On 
the other hand, legal rules can authorize the government to restrain the use of 
a manufacturing process until the employer proves that it is safe. In this situa
tion, workers will not be exposed to a chemical until sufficient information 
about its safety is developed.

Regulatory responses to occupational disease have authorized employers to 
pollute until the government has sufficient information to act. To be effective, 
however, this type of regulation requires the same missing information that in 
part caused the labor markets to fail. The following section examines the con
sequences of this discrepancy for regulation of the labor market.

1. Compensatory Regulation
Workers’ Compensation. Under state workers’ compensation systems,
recovery is made available on a no-fault basis once it is determined that an 
injury or disease is work related.103 Employer support for a no-fault approach 
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was achieved by prohibiting workers covered by workers’ compensation legis
lation from suing the employer for any remedy other than benefits under that 
system.104 Funds for compensation are obtained through charges levied on 
employers. Theoretically, employers are charged a premium based on the rel
ative safety of their workplaces as measured by reported employee injuries and 
illnesses. Costs of work-related injuries and illnesses thus become costs to the 
firm.105 Employers will therefore engage in preventive safety efforts only as 
long as such efforts are less costly than the payments they must make to the 
workers’ compensation fund.106

National Commission on State Workman’s Compensation 33-35 (July 1972) [hereinafter cited as 
Nat’l Comm’n Report],

104. Nat’l Comm’n on State Workmen’s Compensation Laws, Compendium on Workmen’s 
Compensation 23 (1973) [hereinafter cited as Compendium); cf. Posner, A Theory of Negligence. 1 J. 
Legal Studies 29, 34 (1972) (discussing history of negligence cases and evolution of no-fault 
approach).

105. Interim Report, supra note 19, at 76. Actual practice does not conform to this goal. See infra 
text accompanying notes 112 to 115 (discussing failure of employers to internalize costs of employee 
illnesses).

106. Interim Report, supra note 19, at 76.
107. P. Barth, supra note 18. at 137-38 (one or two percent); Interim Report, supra note 19, at 68 

(less than three percent). About one-third of these claims are for minor ailments such as skin rashes. Id.
108. Interim Report, supra note 19, at 67. See also D Discher, G. Kleinman, F. Foster, Pilot 

Study for Development of an Occupational Disease Surveillance Method 44 (1975) (survey 
of 3,000 workers found 451 with probable occupational disease, only three percent of whom had filed 
workers’ compensation claims).

109. Interim Report, supra note 19, at 73-74 (average of $9,700 in compensation compared to ex
pected future eamings of $77,000); accord Hearings on Occupational Diseases—pt. S, supra note 50, at 
83 (statement of Candace Carraway, Carolina Brown Lung Association) (brown lung payments replace 
small percentage of lost eamings).

110. The Labor Department’s estimates were based on a 1975 study of closed workers’ compensation 
claims and a poll of social security recipients concerning their sources of disability support. Interim 
Report, supra note 19. at 67-68, 73-74.

111. Other sources of relief force little, if any, internalization. Unlike workers' compensation 
charges, social security payroll taxes are standard across all types of employment, safe or hazardous. 
Shor. Workers' Compensation: Subsidies for Occuptional Disease, 1 J Pub. Health Pol. 328, 330 
(1980). Pensions, welfare, and private insurance have the same limitation, and welfare and insurance 
are funded in part by both employees and non-employees. Id.

112. J. Mendeloff, supra note 64. at 12; Compensating Victims. supra note 14. at 934. Pragmatic 

In fact, few workers receive compensation for work-related illnesses. Stud
ies estimate that only two to three percent of all workers’ compensation pay
ments compensate recipients for occupational disease.107 A 1980 U.S. 
Department of Labor report estimated that only about three percent of all 
workers severely disabled by occupational diseases received workers’ compen
sation,108 and the payments they received replaced only about one-eighth of 
their lost wages.109 If these estimates are accurate,110 employers internalize lit
tle of the cost of occupational disease.111 The limited internalization occurs for 
six reasons.

First, there is little economic incentive for employers to spend money to 
prevent occupational disease. Decisions concerning how much to spend to 
prevent disease are not based on current workers’ compensation expenses, 
which are the result of past actions, but on the likelihood that such efforts will 
prevent diseases in the future. Since future diseases may not occur until many 
years later, firms may heavily discount their consequences and spend little or 
nothing on prevention.112 Moreover, many firms are required to insure against 
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the possibility of having to make workers’ compensation payments. The struc
ture of that insurance lessens their incentive to take preventive measures be
cause premiums are based primarily on the experience of classes of employers 
rather than on the safety performance of individual employers.113

managers might favor short-term profits over long-term increases in efficiency, since they would no 
longer be involved in management when the effects of the decision were felt. Compensating Victims, 
supra note 14, at 934; cf. McGarity & Schroeder. Risk-Oriented Employment Screening, 59 Tex. L. Rev. 
1000, 1016 (1981) (employers “face strong economic pressure to overemphasize short-term profits”).

113. Interim Report, supra note 19, at 76-77. Eighty-five percent of employers, representing 15% 
of employees, have class-based, rather than experience-based insurance premiums. Roughly 15% of 
employers, representing 70-75% of workers, have rates based on a combination of their experience and 
an industry class rate. Id. at 76. Reformers have recommended that experience rating be extended to as 
many firms as possible, Nat’l Comm’n Report, supra note 103, at 98, but there are serious practical 
limitations in expanding the use of experience rating. Interagency Task Force on Workplace 
Safety and Health, Draft Final Report: Making Prevention Pay IV-9, IV-10 (1978) (experi
ence rating impractical for small firms) [hereinafter cited as Making Prevention Pay]; Russell, Safety 
Incentives in Workmen's Compensation Insurance, 9 J. Hum. Resources 361, 372 (1974) (current expe
rience rating procedures offer no incentive for small firms). Further internalization might be accom
plished through increasing the level of compensation, or requiring insurance policies to have a 
deductible and co-insurance feature, or allowing employers to deduct the cost of insurance for federal 
income tax purposes only up to the average cost of such premiums for their industry. Making Pre
vention Pay, supra, at IV-11 to -14; Russell, supra, at 373.

114. See infra Appendix I (summarizing workers’ compensation laws).
115. N. Ashford, supra note 2, at 350.
116. P. Barth, supra note 18, at 63. Physicians may fail to investigate whether a disease is work 

related. Id. at 87; Reutter, supra note 2, at 43.
117. 1. Selikoff, supra note 79, at 7-8.
118. J. Hughes & E. Scott. Brown Lung Disability: Costs, Compensation and Controversy: 

An Exploratory Policy Study 3 (June 1979) (Dep’t of Labor study).
119. Interim Report, supra note 19, at 68; P Barth, supra note 18. at 62-63. Multiple causality 

and synergistic effects also make establishment of a cause and effect relationship difficult. Interim 
Report, supra, at —; P. Barth, supra at 70-77.

Second, any employer liability for employee illness will be less than the so
cial costs of the illness. Workers’ compensation payments are controlled by a 
statutorily prescribed formula which often limits compensation to less than the 
direct wage losses of disabled employees.114 Further, payments do not cover 
such items as lost fringe benefits and the intangible costs of pain and suffering 
and the spouse’s loss of consortium.115

Third, there is little internalization because many workers fail to recognize 
that they have a claim when their illnesses occur long after the hazardous ex
posure.116 Asbestos insulation workers studied by Dr. Selikoff, for example, 
filed workers’ compensation claims for only thirty-three percent of their asbes
tos-related disabilities, and their families filed claims for only thirty-six percent 
of the asbestos-related deaths.117 In the first seven years that brown lung dis
ease (byssinosis) was compensable in North and South Carolina, only 1,000 
disabled workers filed claims out of an estimated population of 30,000 disabled 
workers.118

Fourth, there is little internalization because those workers who do file 
claims often fail to establish their eligibility for benefits. Some workers fail 
because there is insufficient information available about their disease to estab
lish that it is work related. The long latency period of many illnesses means 
that the employee may have had no recent contact with the hazard that caused 
the disease.119 In such a case, the worker is without persuasive evidence that 
the illness is work related. Epidemiological data can establish that all workers 
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exposed to a certain hazard will have a greater probability of contracting a 
disease than other workers, but this research alone cannot prove that a given 
worker became ill from contact with the hazardous substance rather than from 
a non-work-related cause.120 Worker ignorance is sometimes caused by em
ployers who have withheld information needed to establish claims.121

120. P Barth, supra note 18. at 85; S. Kelman, supra note 50, at 86; Robblee, supra note 16. at 611.
121. See supra text accompanying notes 50 to 52 (numerous instances of employer cover-ups have 

been revealed).
122. Interim Report, supra note 19, at 65; P. Barth, supra note 18, at 86-89; Robblee. supra note 

16, at 614-24.
123. See infra Appendix I (summarizing workers’ compensation laws).
124. See id.
125. Id. Fourteen states have the same type of rule for death benefits. Id.
126. Id.
127. Id. See also N. Ashford, supra note 2, at 413 (relationship of statutes and latency periods). In 

these twenty states, however, many courts have virtually ignored the wording of the statute and have 
imposed a date of discovery rule. See infra Appendix 1 (summarizing workers' compensation laws).

128. Interim Report, supra note 19. at 69-70. In 73% of all contested cases, the issue litigated was 
causality. Id. at 70.

129. Seventy-seven percent of occupational disease claimants used lawyers, compared to 24% for 
accident claims. Id. at 71, 76.

130. Id. at 75. The average delay for accident claims, by comparison, was two months. Id. One 
reason was that 60% of all disease claimants were initially denied compensation. Id. at 69-70.

131. Id. at 74; Report to the President and the Congress of the Policy Group of the 

Fifth, workers also fail to obtain compensation because many states have 
established eligibility requirements that are difficult or impossible to satisfy. 
While few occupational diseases can be shown to result solely from workplace 
exposure,122 thirty-one states limit compensation to diseases that are “peculiar 
to” or “characteristic of’ a worker’s occupation.123 Many illnesses, like cancer, 
are widespread, but twenty-three states prohibit compensation for “diseases 
ordinary to life.”124 Eighteen states have recent exposure rules that bar com
pensation to those workers who were exposed to a hazard more than a speci
fied number of years earlier.125 Eighteen states have minimum exposure 
requirements for dust diseases and five states have the same requirement for 
all diseases.126 These types of restrictions ignore both the long latency periods 
associated with many diseases and the lack of knowledge about the relation
ship between the intensity and duration of exposure and adverse health effects. 
Realistic statutes of limitation must run from the date of discovery, because of 
the long latency periods, but twenty state statutes have chosen some point 
other than discovery.127

Sixth, employers, or their insurance companies, litigate most occupational 
disease claims because the difficulty of proving causation and the existence of 
restrictive standards for recovery make employer victories in disease cases 
more likely than in accident cases. A 1980 study found that sixty percent of all 
such claims and ninety percent of dust disease claims were contested, as com
pared to only ten percent of accident claims.128 As a result, most workers mak
ing occupational disease claims required legal counsel (whose fees, of course, 
reduce any award).129 Further, there was an average of a year’s delay between 
the time a claim was filed and the time an award was made.130 Finally, about 
one-half of the litigants found it attractive to settle their cases, often for 
amounts less than those for which they might have been eligible.131
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Workers’ compensation has been no more effective than the tort system it 
replaced.132 For both the numerous accident claims and the relatively fewer 
disease claims, the system of administering workers’ compensation is so costly 
that an average of forty percent of all taxes paid to support the system are 
spent for administrative costs, which do not include the lawyer’s fees paid by 
many victims.133 Nevertheless, proposals for reform of the workers’ compensa
tion system have gone largely unheeded. The 1972 National Commission on 
Workmen’s Compensation, for example, suggested that the system could be 
improved by eliminating requirements that a disease be “peculiar to or charac
teristic of’ a worker’s occupation and that a disease not be “ordinary to life.” 
The Commission also recommended using expert panels to determine scientifi
cally difficult issues of causation, and increasing the maximum allowable bene
fits for permanent disability to 200% of the average weekly wage within a 
state.134 A significant number of states have rejected the first recommendation, 
only seven have adopted the second recommendation,135 and only two states 
have adopted the third recommendation.136

Interdepartmental Workers’ Compensation Task Force 21-23 (1977) [hereinafter cited as In
terdepartmental Task Force]; Reutter, supra note 2, at 41; Shor, supra note 111. at 332.

132. See Kutchins, The Most Exclusive Remedy Is No Remedy at All: Workers' Compensation Cover
age for Occupational Diseases. 32 Labor L.J. 212. 218 (1981) (discussing criticisms of tort system).

133. Interim Report, supra note 19. at 76.
134. Nat’l Comm'n Report, supra note 103, at 50-51, 64-65.
135. See infra Appendix I (summarizing workers’ compensation laws).
136. See id.
137. Interdepartmental Task Force, supra note 131, at 38.
138. See supra notes 125 to 127 and accompanying text (discussing state restrictions on availability of 

workers’ compensation).
139. Interdepartmental Task Force, supra note 131, at 35-36.
140. See infra Appendix 1.
141. Interim Report, supra note 19. at 99.
142. Id. at 101-02.
143. Id. at 102-04.

A 1977 Interdepartmental Report for Congress and the President recom
mended the elimination of both unrealistic statutes of limitation and minimum 
and recent exposure requirements,137 but many states have retained those re
strictions.138 The 1977 report also suggested that a presumption in favor of 
workers be adopted. Under this proposal, if epidemiological data established 
that a hazard caused an occupational disease, the hazard would be presumed 
to have caused any individual case of the disease in an exposed worker. The 
burden of proof would then shift to the employer to establish that the disease 
was not work related.139 Only seven states have adopted this reform.140

A 1980 Labor Department Report to Congress recommended that the states 
finance workers' compensation by imposing on all employers an equal tax to 
be paid into a trust fund.141 As an alternative, the 1980 Report recommended 
that a program for the payment of occupational disease benefits be built into 
the Social Security system or that present eligibility requirements for disability 
and death payments be broadened to compensate additional workers.142 The 
Report proposed as a final alternative that Congress create compensation pro
grams for specific diseases.143 None of these recommendations has been 
adopted.

Opponents of the recommended reforms have argued that the proposed 
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changes would lessen the ability of the workers’ compensation system to weed 
out claimants who have non-work-related diseases.144 The existing system, 
however, has a very heavyhanded method of accomplishing that result. Many 
of the tests used to exclude ineligible workers were created to regulate claims 
for industrial accidents and, consequently, work poorly when applied to the 
entirely different problem of claims for occupational diseases.

144 See Reutter, supra note 2, at 43 (criticizing proposed reforms).
145. Interdepartmental Task Force, supra note 131. at 36.
146. This problem is highlighted by the actions of the textile industry, which has taken out newspa

per advertisements trying to “pin the blame" for brown lung disability on the tobacco industry. Shor, 
supra note 111, at 336.

147. See Solomons, A Critical Analysis of the Legislative History Surrounding the Black Lung Interim 
Presumption and a Survey of its Unresolved Issues, 83 W. Va. L. Rev. 869, 898 (1981) (contrasting 
different evidentiary threshholds for Department of Labor and Social Security Administration pre
sumptions); Compensating Victims, supra note 2, at 931-32 (discussing problem of establishing thresh- 
hold for presumption that disease is occupationally related).

148. Compensating Victims, supra note 2, at 931.
149. Id. at 933.
150. See supra text accompanying notes 103 to 106 (discussing incentive of employers to prevent 

occupational disease under current system).
151. Reutter, supra note 2, at 44.

Reform that merely eliminated these arbitrary standards for compensation 
would not be sufficient, however. The inadequacy of the information available 
about occupational disease must also be considered. The principal reform that 
addresses the information problem is the suggestion that a presumption about 
causation be adopted.

Proponents of such a presumption argue that it is fair to place the burden of 
showing that a claim is not work related on employers because employers have 
better access to relevant information about individual cases than do employ
ees.145 In some instances, however, causation will be as difficult for employers 
to dispute as it is for workers to establish.146 Moreover, experience with the 
black lung compensation program indicates that choosing the evidentiary stan
dards that will trigger a presumption can be a difficult problem.147 If presump
tions are justifiable, it must be on the basis that “a rough justice over large 
samples of employees” is achieved.148 Whether in fact the number of deserving 
workers who would not receive compensation but for a presumption exceeds 
the number of undeserving workers who would receive compensation because 
of a presumption is probably an unanswerable question. In cases in which 
there is persuasive epidemiological evidence that a disease is work related, it is 
rational to assume that a presumption will not be unjust when applied to a 
large number of workers. A presumption, therefore, may be justifiable in some 
cases, but it is not a panacea.149 The elimination of unreasonable standards is 
also necessary, since even if a presumption were adopted, many workers’ 
claims would still be subject to case-by-case adjudication.

Expansion of Social Security or any other compensation program using 
trust-fund financing that is not based on employers’ safety records may reduce 
the incentive of employers to prevent occupational disease.150 Proponents of 
the idea of expanding Social Security argue that a surcharge could be assigned 
against companies with bad records,151 but the administration of such a tax 
would be difficult as a practical matter. Proponents also assert that necessary 
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preventive efforts could be ordered by OSH A.152 However, an investigation of 
OSHA’s effectiveness, which follows, shows that agency action to prevent oc
cupational disease has been exceedingly slow and cumbersome.153

152. Interim Report, supra note 19, at 99.
153. See infra text accompanying notes 208 to 281 (OSHA has produced only a few new rules to 

protect workers from occupational disease).
154. See Solomons, Workers' Compensation for Occupational Disease Victims: Federal Standards and 

Threshold Problems, 41 Albany L Rev. 195, 228-34 (1977) (describing various approaches to adopting 
federal standards).

155. Korioth, The Forces That Produce Changes in The Workmen's Compensation Laws of Texas and 
Louisiana, in 3 Supplemental Studies for the Nat’l Comm’n on State Workmen’s Compensa
tion Laws 517 (1973) (hereinafter cited as Supplemental Studies]; Skelton, Workmen's Compensa
tion in Oregon, in Supplemental Studies, id., at 526; Motley, A Study of the Forces That Produce 
Changes in the Workmen’s Compensation Laws of Four States: Maryland. Pennsylvania, Virginia, West 
Virginia, in Supplemental Studies, id. at 544.

156. I. Selikoff, supra note 77, at 10.

The future of reform appears bleak. The present system produces inade
quate internalization of the costs of occupational illnesses, yet many of the 
proposed reforms would be even less effective. Elimination of restrictive stan
dards and the creation of a causal presumption would be desirable improve
ments, but legislative action is required in many states. The standards for 
workers’ compensation could be federalized,154 but congressional action is 
stymied by the same interest groups that have slowed state reform.

Opponents of reform represent an impressive political force. Typically, the 
insurance industry, workers’ compensation lawyers, and employers have com
bined to oppose reform efforts. Support for such efforts has come from labor 
unions, workers’ compensation administrators, and judges who dislike the re
sponsibility of interpreting standards that produce harsh results. The limited 
reform that has occurred has usually been adopted with the agreement of op
ponents, who compromised to prevent more drastic changes.155

The Tort System. As a result of the ineffectiveness and inefficiency of
the workers’ compensation system, workers who suffer from occupational dis
eases have attempted to bring common law tort actions. Workers who are suc
cessful in these actions can recover all of their economic losses, plus 
compensation for pain and suffering and punitive damages, both of which are 
unavailable under workers’ compensation. Companies that are responsible for 
causing occupational illnesses will, in theory, be made to bear the full cost of 
those illnesses. Thus, they should undertake remedial efforts until the cost of 
those efforts is greater than the cost of defending tort suits and paying the 
resulting settlements or judgments. The actual outcome, however, is quite 
different.

Few workers disabled by occupational disease receive a full measure of 
compensation under tort remedies. Just as with workers’ compensation claims, 
ignorance about the causal relationship between workplace exposure and la
tent illness keeps many workers from filing suit. For instance, the Selikoff 
study found that only sixteen percent of eligible survivors filed third-party tort 
suits for the asbestos-related deaths of their relatives.156 Those who do file suit 
rarely recover all of their economic losses. The Selikoff study found that most 
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tort suits filed were settled for slightly more than half of the wage loss.157 
There are five reasons for this result.

One important obstacle to tort recovery is that the employer, who may be 
the most culpable party,158 is normally immune from the suit under the exclu
sive remedy provisions of workers’ compensation.159 Innovative plaintiffs have 
made some inroads into the exclusivity rule,160 but most jurisdictions have not 
created exceptions of any significance. Therefore, injured workers must find 
some third party, such as a supplier or manufacturer of raw materials, who 
may be at least partially responsible for the injury. In most states, a third- 
party manufacturer or supplier who is held liable to the plaintiff cannot seek 
contribution from the employer, even though the employer may also have

157. Id. at 11 (average settlement of $72,000, as compared to an average total after-tax wage loss of 
$127,151).

158. Cf Product Liability Reform, Hearings on S. 2631 Before the Subcomm, for Consumers of the 
Senate Comm, on Commerce, Science, and Transportation, 97th Cong., 2d Sess. 32 ( 1982) (statement of 
Robert Taft. Jr. and Arthur Rosen) (58% of workplace product liability bodily injury payments may 
involve employer negligence).

159. Exclusivity will apply even if the workers’ compensation statute does not award benefits for the 
particular harm suffered. See Cole v. Dow Chemical Co., 112 Mich. App. 198, 206, 315 N.W.2d 565, 
569 (1982) (sterility allegedly caused by exposure to workplace chemicals covered by workers’ compen
sation act. but not compensable; tort suit against employer barred).

160. Many state workers’ compensation laws exclude from coverage an intentional injury committed 
by an employer or one of its employees, and, thus, a common law suit may be maintained for those 
injuries. See generally 2A A. Larson, Workmen’s Compensation Law §§ 68.OO-.13 (1982). Gener
ally, courts require proof of specific intent to injure the employee; therefore, tort suits alleging only 
willful, wanton, and reckless exposure of employees to a workplace risk may not be maintained. See 
Johnson v. Kerr-McGee Oil Industries, 129 Ariz. 393, 397-98, 631 P.2d 548, 552-53 (Ariz. Ct. App.), 
appeal dismissed, 454 U.S. 1055 (1981) (lung cancer caused by exposure to uranium; “intentional failure 
to warn” insufficient); Great Western Sugar Co. v. Dist. Court, 610 P.2d 717, 720 (Mont. 1980) (wanton 
or malicious negligence insufficient to oust case from workers’ compensation statute; intentional tort 
required). A few courts have, however, relaxed the requirement of intent. For example, Blankenship v. 
Cincinnati Milacron Chem., Inc., 69 Ohio St. 2d 608, 613, 433 N.E.2d 572, 576 (1982), held that a tort 
suit against an employer by employees injured by exposure to toxic chemicals stated a cause of action 
because plaintiffs alleged a knowing failure to correct conditions or warn of the danger. Similarly, 
Johns-Manville Prod. Corp. v. Contra Costa Superior Court, 27 Cal. 2d 465, 477, 612 P.2d 948, 955, 165 
Cal. Rptr. 858, 865 (1980), held that an employee’s claim for his initial injuries caused by exposure to 
asbestos was barred, but the employee was allowed to seek damages for aggravation of the original 
injury on the ground that his employer fraudulently concealed from him the asbestos-related nature of 
his ailment. See also Mandolides v. Elkin Indus., 246 S.E.2d 907, 914 (W. Va. 1978) (exclusivity of 
workers’ compensation defeated where employer’s conduct constitutes intentional tort or willful, wan
ton, and reckless misconduct).

An employee may also maintain a common law action against the employer under the dual capacity 
doctrine if the employer has assumed a capacity other than that of employer. See Duprey v. Shane, 39 
Cal. 2d 781, 793, 249 P.2d 8, 15 (1952) (nurse can sue employer physician in malpractice because 
physician gave nurse medical treatment for a work-related injury). The California Supreme Court 
embraced the dual capacity doctrine to allow tort suits against the employer when an employee is 
injured by a product manufactured by the employer. Bell v. Indus. Vangas, Inc., 30 Cal. 2d 268, 282-83, 
637 P.2d 266, 275, 179 Cal. Rptr. 30, 39 (1981) (employee injured while delivering flammable gas to his 
employer’s customer), but the California legislature subsequently enacted a statute weakening the effect 
of Bell. Act of Sept. 10, 1982, ch. 922, amending Labor Code sec. 3602, 1982 Cal. Legis. Serv. 4949 
(West). Ohio, by comparison, continues to allow product liability suits by an employee against an 
employer. Mercer v. Uniroyal, Inc., 49 Ohio App. 2d 279, 286, 3671 N.E.2d 492, 496 (1977) (Uniroyal 
employee injured when Uniroyal tire on truck in which he was riding blew out). Other courts have 
held that the dual capacity doctrine is inapplicable in a limited employer/manufacturer context. See 
Mapson v. Montgomery White Trucks, Inc., 357 So. 2d 971 (Ala. 1978) (worker injured while repairing 
truck sold to third party; no dual capacity found); Longever v. Revere Copper & Brass, Inc., 381 Mass. 
221, 224, 408 N.E.2d 857, 859 (1980) (employer who manufactures and provides tools to employee for 
use in employment does not act in dual capacity).
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been at fault.161 Moreover, in all but three states the payor of workers' com
pensation benefits gains subrogation rights in the employee’s third-party suit 
and will be reimbursed by any tort recovery the employee receives.162 The 
existence of these subrogation rights can further reduce the incentive of the 
employer to eliminate workplace hazards and can impose costs on the third 
party which are disproportionate to its responsibility.

Statutes of limitation present a second obstacle to recovery. Although most 
tort statutes of limitation begin to run from the time the cause of action “ac
crues,”163 jurisdictions differ about when that moment occurs. Several states 
follow a “last exposure rule,” under which the cause of action accrues on the 
date of the last exposure to the harmful substance.164 Another approach is that 
the claim accrues when the damage is capable of ascertainment.165 The vast 
majority of jurisdictions adhere to some form of a third rule, the discovery 
rule, but there are various formulations as to when “discovery” occurs. The 
most common approach is that the statute begins to run when the plaintiff 
knew or reasonably should have known of the injury.166 Another formulation 
is that the statute starts to run when the plaintiff knew or should have known 
that the injury existed and that it was probably caused by the conduct of the 
defendant.167 Still another formulation is that the cause of action accrues when 
the disease actually manifests itself.168

161. The theory barring contribution is that since liability of the employer under the workers' com
pensation system is imposed on a no-fault basis, by definition the employer cannot be a tortfeasor 
subject to claims for contribution. State ex. rel. Maryland Heights Concrete Contractors. Inc. v. Ferriss. 
588 S.W.2d 489. 490-91 (Mo. 1979). See generally 2A A. LARSON.ru/ira note 160. at §§ 76.00-39. In a 
few states, the defendant may assert the employer’s fault as a defense to the worker's claim, but only to 
the extent of any workers' compensation benefits paid. Witt v. Jackson. 57 Cal. 2d 57. 73. 366 P.2d 641. 
649. 17 Cal. Rptr. 369. 377 (1961). Many states have adopted a system of comparative fault, so that the 
degree of fault of all persons involved in an incident, including the immune employer, may be deter
mined. Most of those states, however, still follow the rule of joint and several liability. Plaintiff may 
recover the entire verdict, including the percentage, if any. attributable to the employer, against any 
defendant, with that defendant left to seek contribution according to degrees of fault from the other 
wrongdoers, except from the protected employer. Mulder v. Acme-Cleveland Corp.. 95 Wis. 2d 173. 
178-79. 290 N.W.2d 276, 278-79 (1980). But see Brown v. Keill. 224 Kan. 195. 204, 580 P.2d 867. 874 
(1978) (under Kansas law, each party at fault is responsible only for its assessed percentage of fault; no 
joint and several liability or contribution). The defendant may. however, have a right to indemnifica
tion from the employer in some circumstances. 2A A. Larson, supra note 160. at sections 76.40-,84. 
Cf Lockheed Aircraft Corp. v. United States. 103 S. Ct. .1033. 1038 (1983) (exclusive remedy provision 
of Federal Employees’ Compensation Act does not preclude tort defendant's suit for indemnification 
against United States as employer).

162 The three states are Georgia. Ohio, and West Virginia. See generally IK A. Larson, supra note 
160. at §§ 74.00- 42.

163. See Mass. Ann. Laws. ch. 260. § 2A (Michie/Law. Co-op. 1983).
164. Garrett v. Raytheon Co., 368 So. 2d 516, 521 (Ala. 1979); Everhart v. Rich’s. Inc., 229 Ga. 798. 

802. 194 S.E.2d 425. 428 (1972).
165. Krug v. Sterling Drug. Inc.. 416 S.W.2d 143. 149 (Mo. 1967); see Locke v. Johns-Manville 

Corp.. 221 Va. 951. 959, 275 S.E.2d 900. 905 (1981) (cause of action accrues when plaintiff is injured, 
which must be determined “with a reasonable degree of medical certainty”). See also Note. Preserving 
Causes of Action in Latent Disease Cases: The Locke v. Johns-Manville Corp. Date of the Injury Ac
crual Rule. 68 Va. L. Rev. 615. 637 (1982) (arguing that under Locke approach, time of injury should 
be defined as time when "physical damage materially affects the plaintiffs health").

166. For examples, see Hansen v. A.H. Robins Co.. 113 Wis. 2d 550. 560, 335 N.W.2d 578. 583 
(1983); Perez v. Universal Engineering Corp.. 413 So.2d 75, 77-78 (Fla. 1982)

167. Nolan v. Johns-Manville Asbestos & Magnesia. 74 111. App. 3d 778. 786, 392 N.W.2d 1352, 
1379. affd. 85 111. 2d 161. 421 N.E.2d 864 (1981); Olsen v. Bell Telephone Labs.. Inc., 388 Mass. 171, 
175. 445 N.E.2d 609. 612 (1983).

168. Clutter v. Johns-Manville Sales Corp . 646 F.2d 1151. 1158 (6th Cir. 1981) (applying Ohio law)

LARSON.ru/ira
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These variations in statute of limitation rules create great confusion, and the 
position a particular court will take is not always predictable. Further, even 
when a decision has been made, the court’s formulation of its rule may not 
always be clear and capable of easy application to later cases.* 169 This legal 
uncertainty, coupled with the necessary factual determinations, requires exten
sive threshold litigation170 which can encourage defendants to resist claims 
and can deter plaintiffs from pursuing them.

(claims for insidious diseases caused by exposure to asbestos accrue under Ohio law when disease 
manifests itself); Katjala v. Johns-Manville Prods. Corp., 523 F.2d 155, 160 (8th Cir. 1975) (applying 
Minnesota law) (statute of limitations tolls when harm manifests itself which can be shown to be caused 
by act or omission for which defendant would be liable).

169. For a compilation of the various state rules, see McGovern, The Status of Statutes of Limitation 
and Statutes of Repose in Product Liability Actions: Present and Future, 16 Forum 416, 444-50 (1981).

170. See Renfroe v. Eli Lilly Co., 686 F.2d 642 (8th Cir. 1982) (suit filed in 1978; decision on some 
of the statute of limitation issues in 1982). This case also involved complex choice-of-law issues, which 
may be present in disease cases if workers have been exposed to the hazard in more than one state. Id. 
at 649-50.

171. The discussion in the text will deal only with strict liability, because it is the easiest theory to 
prove. A plaintiff who can make out a case of negligence or breach of warranty will also prevail on 
strict liability.

172. 2 Restatement (Second) of Torts § 402A comment k (1965). See Borel v. Fibreboard Pa
per Prods. Corp., 493 F.2d 1076, 1088-89 (5th Cir. 1973) (even when balancing utility of "unavoidably 
unsafe” product against danger of product leads to conclusion that product should be marketed, failure 
to give adequate warning renders product unreasonably dangerous), cert, denied. 419 U.S. 869 (1974).

173. See Karjala v. Johns-Manville Prods. Corp., 523 F.2d 155, 159 (8th Cir. 1975) (applying Minne
sota law).

174. I. Selikoff, supra note 77, at 525-26.
175. State of the art is often referred to as a defense. See Beshada v. Johns-Manville Prods. Corp., 

90 N.J. 191, 200, 447 A.2d 539, 546 (1982) (defendants using state of the art defense assert that because 
they could not have known product was dangerous, they acted reasonably in marketing it without 
warning). Technically, however, it may be more proper to include its negation as part of plaintiff's 
case. To recover on a theory of failure to warn, plaintiff must show that defendant knew or should have 
known of the danger. See generally J. Beasley, Products Liability and the Unreasonably Dan
gerous Requirement 393-410 (1981).

176. Beshada v. Johns-Manville Prods. Corp., 90 N.J. 191, 214; 447 A.2d 539, 549 (1982).
177. If a warning was given with a product, a plaintiff can still prevail by showing its inadequacy. 

The third obstacle is that many plaintiffs cannot meet the burden of proof 
assigned to them. Occupational disease claims generally proceed on a theory 
of strict liability, although claims of negligence and breach of warranty may be 
asserted as well.171 Most strict liability claims assert a duty to warn of hazards 
associated with the product. Since the disease-causing nature of most chemi
cals and dusts is inherent, these products are typically “unavoidably unsafe,” 
and any manufacturer’s liability results not from the dangers inherent in the 
products, but from the failure to give adequate warnings of those dangers.172 
In most jurisdictions, manufacturers are required to warn only of reasonably 
foreseeable risks. Even though a defendant is held to the standard of an expert 
in its field,173 plaintiffs may not be able to show that knowledge of the risks 
was reasonably available at the time of manufacture, many years before the 
illness.174 Recently, however, a few courts have rejected this “state of the art” 
defense175 and have held that defendants could be liable for failure to warn of 
dangers that were undiscoverable at the time of manufacture.176 177 These deci
sions remove one of the major obstacles to a successful suit because most re
ported toxic substance cases have involved products for which no warning was



1254 The Georgetown Law Journal [Vol. 72:1231

A fourth obstacle to tort suits is that plaintiffs may have no idea who manu
factured the toxic substances to which they were exposed. In fact, workers 
often do not even know the names of the chemicals in the workplace,178 much 
less their manufacturer. In a suit involving the drug DES, the California 
Supreme Court adopted the concept of market share liability, which shifts the 
burden of proof on the issue of identification from plaintiffs to defendants and 
subjects defendants to liability in proportion to their market share unless they 
can show they did not manufacture the product that harmed the plaintiff.179 
Widespread adoption of this legal theory would be helpful to workers but 
would also be enormously expensive and slow since it can only occur on a 
state-by-state and product-by-product basis.

See J. Beasley, supra note 175, at 421. Defendants, on the other hand, may be able to avoid liability 
by proving that adequate warnings placed on the product were removed or not passed on by the em
ployer or some other intermediary. Id. at 432. Under some circumstances, however, a manufacturer 
may be required to convey warnings directly to the ultimate user, even though an intermediary may 
deal with the user as well. See Jackson v. Coast Paint & Lacquer Co., 499 F.2d 809, 814 (9th Cir. 1974) 
(applying Montana law) (duty to warn runs directly to user and is not discharged by informing em
ployer alone).

Under the sophisticated user defense, a manufacturer is relieved of its duty to warn if it is reasonable 
for it to rely on an intermediary to warn the ultimate user. Restatement (Second) of Torts § 388 
comment n (1965). Thus a manufacturer may avoid liability to a worker injured by its product if it can 
show that the worker’s employer knew or should have known of the danger associated with the product 
and that it was more reasonable for the employer to give the warning. Lockett v. General Elec. Co., 376 
F. Supp. 1201, 1212 (E.D. Pa. 1974), affd, 511 F.2d 1394 (3d Cir. 1975); Dougherty v. Hooker Chem. 
Corp., 540 F.2d 174, 179 (2d Cir. 1976); Marshall v. H.K. Ferguson Co., 623 F.2d 882. 886-87 (4th Cir. 
1980). Successful assertion of either of these defenses may leave the plaintiff with no recovery, since the 
employer is protected by the exclusive remedy provisions of workers’ compensation, no matter how 
negligent it may have been.

178. See infra text accompanying notes 282 to 327 (discussing state and federal hazard communica
tion rules).

179. Sindell v. Abbott Labs., 26 Cal. 2d 588, 611-12, 607 P.2d 924, 937, 163 Cal. Rptr. 132, 145, cert, 
denied, 449 U.S. 912 (1980).

180. Most product liability doctrine is governed by common law. which is generally more ambiguous 
than statutory law. S. Rep. No. 670, 97th Cong., 2d Sess. 3-8 (1982).

181. Rotbart, Manville Filing Expected to Have Great Effect, Wall St. J., August 30, 1982, at 3, col. 1.
182. See supra note 157 (comparing settlements in asbestos disability suits with economic losses).
183. 1. Selikoff, supra note 77, at 538-41.

Delay, the fifth obstacle, is perhaps the biggest problem faced by workers 
who wish to bring third-party tort suits. Defendants have a strong incentive to 
fight toxic substance suits, and vigorous and protracted defenses can be 
mounted because of the uncertainty of the law.180 For instance, the Chapter 11 
bankruptcy filing of the Manville Corporation showed that the company had 
spent $24.5 million in legal fees defending tort claims of asbestos victims, as 
compared to payments of $24 million to claimants.181 Plaintiffs who need 
money desperately because of the death or disability of the principal wage 
earner in the family are often induced to accept relatively low settlements 
rather than litigate for years.182

In spite of these obstacles, the number of tort suits appears to be growing, 
probably in large part because of the prospect, however slim, of a recovery 
greater than the meager amounts paid under workers’ compensation.183 One 
important reaction to this increased litigation has been the Chapter 11 reor
ganization petitions filed by three currently healthy corporations, chief among
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them the Manville Corporation.184 Attacked as “fraudulent”185 and a “perver
sion”186 of the bankruptcy laws, these filings seek to have current and future 
liabilities187 to asbestos claimants consolidated and discharged. The petitions 
may ultimately be dismissed as filed in bad faith,188 or the bankruptcy courts 
may decide they lack the authority to terminate the claims of future plaintiffs. 
In the meantime, however, asbestos litigation against other co-defendants has 
proceeded.189 These companies, all smaller than Manville, must now bear the 
entire burden of defense in pending and future litigation, and in states which 
impose joint and several liability they must pay the entire amount of any 
judgments.

184. The first company to file a Chapter 11 petition was UNR Industries (UNARCO), on July 29. 
1982. The Manville Corporation filed on August 26, 1982, and Amatex Corporation followed on No
vember I. 1982. At the time of Manville’s filing, its financial statements showed a net worth of $1.2 
billion. Manville is listed as 181 in the Fortune 500. Note. The Manville Bankruptcy: Treating Mass Tort 
Claims in Chapter 11 Proceedings, 96 Harv. L. Rev. 1121, 1121-22 (1983).

185. Granelli. Manville Bankruptcy: The Battle is Beginning, Nat'l L. J., Sept. 6. 1982. at 5, col. 2.
186. Bulow, Jackson, & Mnookin, ¡Vinners and Losers in the Manville Bankruptcy, Wall St. J .. Nov. 

4, 1982, at 30, col. 3.
187. Manville claims to be a defendant in 16,500 asbestos-related lawsuits, with a potential of from 

30,000 to 120,000 future suits. Wall St. J., August 27, 1982, at 29, col. 1. UNR stated that it has 17.000 
claims pending against it, Richards, UNR Loses Bid to Help Define Asbestos Claims. Wall St. J.. Mar. 
29, 1983, at 2, col. 2, with 500 new suits a week. Richards. UNR Case May Set Legal History With 
Efforts to Limit Asbestos Suits, Wall St. J., Mar. 16. 1983. at 33. col. 4. Amatex alleges it is a defendant 
in 10.000 pending suits, with new claims being filed at the rate of 300 per month. Third Maker of 
Asbestos Products Seeks Bankruptcy Shelter  from Liability Claims. 12 O.S.H Rep. (BNA) 442 (Nov. 4. 
1982).

188. Asbestos Claimants Seek Dismissal of "Bad Faith” Manville Bankruptcy, 12 O.S.H. Rep. (BNA) 
461-62 (Nov. 11. 1982); Note, The Manville Bankruptcy: Treating Mass Tort Claims in Chapter 1 / Pro
ceedings . 96 Harv. L. Rev. 1121. 1123-28 (1983).

189. See Lynch v. Johns-Manville Sales Corp., 710 F.2d 1194, 1199-2000 (6th Cir. 1983) (refusing to 
stay proceedings against solvent codefendants of Chapter 11 debtors).

¡90. S. 44. 98th Cong.. 1st Sess. (1983); S. 2631, 97th Cong., 2d Sess. (1982).
191. See 5 Interagency Task Force on Products Liability, U.S. Department of Com

merce, Final Report of the Legal Study 4-5 (1977) (policy arguments why reform is required).
192. See Utah Code Ann. § 78-25-3 ("No Action shall be brought for the recovery of damages for 

personal injury [or] death . . . ten years after the date of manufacture of a product, where that action is 
based upon . . . [fjailure to warn”).

193. See Interagency Task Force on Products Liability. U.S. Department of Commerce, 
Final Report of the Insurance Study 4-93 (1977) (recognizing that a statute of repose for chemi
cals. pharmaceutical products, and other products with long-term risks would be inequitable).

194. S. 44, 98th Cong., 1st Sess. § 12(a)(1) (1983).

In spite of the many procedural and substantive barriers to successful tort 
suits, manufacturers have sought legislative action to overrule legal decisions 
favorable to plaintiffs. For example, although statutes of limitation have been 
interpreted to bar many latent disease claims, legislation proposing even more 
restrictive statutes of limitation has been introduced.190 Manufacturers of capi
tal goods may have legitimate grounds for seeking relief,191 but legislative ac
tion has not been restricted to cases involving such items. More than twenty 
states have enacted statutes of repose for product liability actions, many of 
which are not by their terms limited to cases involving capital goods.192 Should 
these statutes be applied to occupational disease claims, workers could find 
their actions completely barred.193

By comparison, the proposed federal Products Liability Act would establish 
a twenty-five-year statute of repose for claims involving capital goods,194 but 
this limitation would not apply if the harm was caused by the cumulative effect 
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of prolonged exposure to the defective product or if the harm did not manifest 
itself until after the limitation period had run.195 The federal proposal would 
assign the burden of proving that the manufacturer was negligent196 to plain
tiffs alleging design defects197 or a failure to warn. The manufacturer could 
discharge the duty to warn by giving the warning to an employer or to the 
manufacturer’s immediate buyer, if there was no “practical, feasible” way to 
give warnings directly to the plaintiff.198 Further, manufacturers would not be 
liable if they could prove by a preponderance of the evidence that an injury 
was caused by the product user’s failure to provide for the safe use of the 
product.199 Similarly, a manufacturer would not be liable if someone other 
than the manufacturer made unauthorized modifications to the product or 
failed to perform routine care and maintenance.200

195. Id. § 12(b). The bill does not provide a limitation period for these claims or for claims involv
ing noncapital goods. Presumably the courts would look to the nonuniform state law for these cases.

196. Id. § 6.
197. Id. § 5(b).
198. Id. § 6(d).
199. Id. § 10(a).
200. Id. § 10(b).
201. H R. 3175, 98th Cong., 1st Sess. (1983).
202. Id. § 5.
203. Id. § 11. Other similar recent bills include S. 1643, 97th Cong., 1st Sess. (1981). and H.R. 5224. 

97th Cong.. 1st Sess. (1981).
204. H R. 3175, 98th Cong.. 1st Sess. § 10(e) (1983).
205. H R. 3175, 98th Cong. 1st Sess. §§ 3(16), 16 (1983).
206. See 13 O.S.H. Rep. (BNA) 44 (June 16. 1983) (industry demands partial funding by government 

and insurance industry); Garment, Toxic-Liability Bills Plant a Time Bomb of Entitlement Costs. Wall 
St. J., June 3, 1983, at 16. col. 3.

207. 13 O.S.H. Rep., supra note 206. at 43-44 (industry seeks complete elimination of tort suits and 
unions oppose any limitations).

208. 29 U.S.C. §§ 651-78 (1982).
209. R. Smith, supra note 71, at 5-7. The concern, however, was mainly for accidents. H. Nor

thrup, supra note 4, at 178.

In addition to federal product liability reform, efforts are being made at the 
federal level to remove asbestos claims from the courts entirely. The proposed 
Occupational Disease Compensation Act201 would limit workers’ actions for 
asbestos-related illnesses to claims for lost wages and medical expenses202 from 
a federal compensation fund,203 although a worker whose claim was not re
solved within eighteen months of filing could commence tort litigation.204 Al
though currently limited to asbestos, this bill would establish a trigger 
mechanism to bring other substances within its coverage if the Secretaries of 
Labor and Health and Human Services so determined.205 Passage of the bill is 
unlikely, however, because of disagreements concerning the sources of funding 
for the compensation fund206 and the extent to which tort suits would be 
limited.207

2. Preventive Regulation
The 1970 Occupational Safety and Health Act208 was adopted because Con

gress recognized that workers were insufficiently protected from accidents and 
health hazards.209 To set an agenda for action. Congress established the Na
tional Institute for Occupational Safety and Health (NIOSH), now located in 
the Department of Health and Human Services, and required that it develop 



1984] Occupational Disease 1257

recommendations, called criteria documents, for exposure limits for toxic 
materials.210 Congress also established OSHA, an agency within the Labor 
Department, to regulate health and safety in the workplace.211 To protect 
workers while toxic exposure regulations, called standards, were being devel
oped, Congress required that OSHA adopt and enforce voluntary industry 
health codes, or national consensus standards,212 which included some 400 ex
posure ceilings for toxic substances set by the American Conference of Gov
ernmental Industrial Hygienists.213

210. 29 U.S.C. § 671(d) (1982). NIOSH was also required to publish annually a list of all known 
toxic substances. 29 U.S.C. § 675 (1982).

211. 29 U.S.C. § 655(a) (1982).
212. Id.
213. J. Mendeloff, supra note 64, at 58.
214. NIOSH Recommendations Compared With OSHA Regulations For Occupational Health Stan

dards. 1982, in Employment Safety & Health Guide (CCH) 8022 (1983).
215. Empl. Safety & Health Guide (CCH) (| 8783 (15 substances), j 9658 (8 substances), H 9728 

(15 substances), 5] 9814 (6 substances), 9902 (11 substances), 10,042 (11 substances), H 10.082 (18 
substances), 10,097 (22 substances) (1975). Id. at (| 10,317 (17 substances) (1976).

216. See infra Appendix II (summarizing time required for agency rulemaking).
217. Id.
218. Id.
219. U.S. General Accounting Office, Delays in Setting Workplace Standards for Cancer-Causing and 

Other Dangerous Substances TSAill (VPTT), McGarity, The Occupational Safety and Health Adminis
tration’s Generic Carcinogen Policy: Rulemaking Under Scientific and Legal Uncertainty, in Law and 
Science in Collaboration 55 (J.D. Nyhart & M. Karrow eds. 1983).

220. One observer has noted that “OSHA, almost from its inception, has been the target of public 
criticism and private conspiracy typically reserved for the mad or illegitimate progeny of royalty.” 
Perry, Safe and Healthful Working Conditions: The Case of Vinyl Chloride, in Industrial Relations 
Research Assoc., Proceedings of the 32nd Annual Meeting 363 (1980).

221. R. Smith, supra note 71, at 75. See S. Kelman, supra note 50, at 10-13 (description of rulemak
ing procedures).

222. See infra Appendix II (summarizing time required for agency rulemaking).
223. Id.

From 1972 through 1980, NIOSH recommended that the national consensus 
standards for 109 toxic substances be amended.214 In addition, NIOSH and 
OSHA, in jointly reviewing the consensus standards, agreed that changes 
should be considered for about 123 substances.215 OSHA has been unable to 
cope with this deluge of proposals. By the end of 1980, OSHA had completed 
rulemaking proceedings for only twenty-three substances.216 Standards for as
bestos, vinyl chloride, coke oven emissions, and fourteen carcinogens were 
completed from 1972 through 1976.217 Standards for benzene, inorganic arse
nic, cotton fiber and cotton gin dust, acrylonitrile, and lead were all promul
gated in 1978.218

Early OSHA efforts to promulgate new standards were snarled by bureau
cratic ineptitude and poor leadership.219 The Carter administration attempted 
to improve OSHA’s performance but failed because the decisions being made 
were vigorously contested by both labor and industry.220 OSHA rulemaking 
procedures, which require twenty-two separate steps,221 proved to be unwieldy 
when controversial issues had to be resolved. Two standards (coke oven emis
sions and lead) took more than six years from recommendation to the agency 
that action be taken to promulgation of a final rule.222 Three other standards 
(inorganic arsenic, cotton fiber, and cotton gin dust) took three to four years.223 
Judicial review has further delayed the implementation of OSHA standards by 
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an average of two years.224 The combination of agency and judicial delay has 
often been extreme. Five important standards took six to eight and one-half 
years from the original recommendation that the agency act until the comple
tion of judicial review.225

224. Id. The two rules for which judicial review was not sought, which regulated DBCP and Ac
rylonitrile. were finished in far shorter time than those rules for which review was sought. Those two 
rules took an average of 12 months from the time OSHA was requested to act until it acted as compared 
to an average of almost 50 months for the other rulemaking proceedings for which judicial review was 
sought. See infra Appendix II.

225. Id. (Coke Oven Emissions, Cotton Fiber and Cotton Gin Dust. Inorganic Arsenic, and Lead).
226. See Morgan. Bad Science and Good Policy Analysis. 201 Science 971 (1978) (distinction be

tween scientific decisions, which require adequate information, and policy decisions).
227. OSHA was ultimately influenced by “pro-protective values” which arose from the ideology of 

the safety and health officials who guided the agency. S. K.elman, supra note 50. at 82. Business was 
guided by contradictory “economic values.” Id.

228. 29 U.S.C. § 655(b)(5) (1982).
229. Id.
230. Id.
231. See supra text accompanying notes 11 to 45 (discussing limitations of epidemiological studies).
232. Scientific Basis for Identification of Potential Carcinogens and Estimation of Risks, 44 Fed. 

Reg. 39.858 (1979).
233. See supra text accompanying notes 6 to 7 (questioning reliability of animal studies).
234. Id.

OSHA decisions have been vigorously contested for two reasons. The first 
reason is that present knowledge offers no clear guidance concerning the de
gree of danger posed by a substance, since information needed to reach an 
informed decision is unavailable.226 The second reason is that once an estimate 
of danger is derived, there is considerable disagreement concerning what ac
tion should be taken because those involved in the process hold different val
ues by which they evaluate what steps might be appropriate.227 To understand 
the effect of these influences, the nature of OSHA decisionmaking and the 
standards under which it occurs must be considered.

OSHA is required to set a standard for exposure “which most adequately 
assures, to the extent feasible, . . . that no employee will suffer a material im
pairment of health or functional capacity if such employee has regular expo
sure to the hazard ... for the period of his working life.”228 To satisfy this 
requirement, OSHA must conduct a risk analysis that determines whether a 
substance is toxic and whether there is some safe level of exposure for the 
substance.229 Then the agency must determine whether the safe level of expo
sure can be "feasibly” obtained.230

Determinations of toxicity ideally would be based on animal experimenta
tion confirmed by epidemiological data, but the necessary epidemiological in
formation seldom exists.231 OSHA therefore decided to promulgate standards 
on the basis of appropriate animal experimentation as sufficient evidence of 
toxicity,232 although there was considerable disagreement in the scientific com
munity about the reliability of such evidence.233 Animal experimentation can 
be used to test the relationships between levels of exposure and the degree of 
harm, termed a dose-response curve, but the extrapolation of those results to 
determine the effect of exposure on humans is unreliable for the reasons previ
ously examined.234 Available epidemiological data usually contain no evi
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dence about dose-relationships.235 OSHA therefore decided that if a safe level 
of exposure could not be reliably calculated from available data, the only ac
tion it could take to meet its mandate was to order the lowest exposure level 
that was “feasible.”236 OSHA’s critics contended that such an “extreme” safety 
policy was an overreaction.237

235. See supra text accompanying notes 22 to 29 (detailing factors that epidemiological research 
cannot determine).

236. See infra text accompanying notes 261 to 262 (discussing OSHA’s generic cancer policy).
237. See, e.g., Havender, Assessing and Controlling Risks, in Social Regulation: Strategies for 

Reform 39 (E. Bardach & R. Kagan eds. 1982); Lave. Methods of Risk Assessment. in Quantitative 
Risk Assessment in Regulation 34 (L. Lave ed. 1982); Zener, Cancer Policy: Extreme Regulatory 
Philosophy. Legal Times of Washington, Feb. 4. 1980, at 10.

238. See American Textile Mfrs. Inst. v. Donovan, 452 U.S. 490. 530-31 (1980) (OSHA concluded 
that cotton dust standard was economically feasible because requirements of regulation would not 
threaten the survival of the entire industry). OSHA’s refusal to compare costs and benefits conflicts 
with the viewpoint of those economists and others who believe that government intervention into a 
private market to remedy an externality is justified only if the intervention is efficient. R. Posner. The 
Economics of Justice 88-92 (1981); R. Smith, supra note 71, at 24. If benefits do exceed costs, regu
lation is efficient since those who benefit can compensate those who do not and still be better off. In this 
manner, society in theory has transferred resources to their highest valued use. E. Mishan. Economic 
Efficiency and Social Welfare 4, 91 (1981). For OSHA. the problem is that because an adequate 
dose-response curve may not be available, supra notes 234 to 235, estimation of the number of deaths 
and illnesses that will be avoided can involve considerable error. M. Green and N. Waitzman. Busi
ness War on the Law 49 (rev. 2d ed. 1981). Moreover, society may wish to serve such nonutilitarian 
objectives as redistribution of wealth or the allocation of resources on the basis of "individual rights.” 
MacCarthy. A Review of Some Normative and Conceptual Issues in Occupational Safetv and Health. 9 
B.C. Env. Aff. L Rev. 773, 782-90 (1981). Congress has enacted many regulatory programs to serve 
such purposes. G. Stigler, The Economist as Preacher and Other Essays 10 (1982), and OSHA 
is apparently one of these. See infra text accompanying notes 266 to 269 (discussing Supreme Court's 
interpretation of congressional purpose in enacting OSHA).

239. See American Textile Mfgs. Inst. v. Donovan, 452 U.S. 490, 502-03 (1980) (OSHA’s cotton dust 
standard requires employers to install ventilation systems).

240. For allowed methods of compliance, see. e.g., 29C.F.R.§§ 1910.1001(c)-. 1001(d) (1983) (asbes
tos); 29 C.F.R. §§ 1910.1017(f)-. 1017(g) (1983) (vinyl chloride); 29 C.F.R. § 1910.1025(e) (1983) (lead); 
29 C.F.R. § 1910.1029(f) (1983) (coke oven emissions); 29 C.F.R. § 1910.1043(e) (1983) (cotton dust); 
see generally. J. Mendeloff. supra note 64. at 27. 43-45, 162-64; Nichols and Zeckhauser. Government 
Comes to the Workplace: An Assessment of OSHA. 49 The Pub. Interest 39. 61-62 (1977).

241. 29 U.S.C. § 655(f) (1982).

The controversy concerning OSHA’s decision to seek the lowest feasible 
level of exposure was significantly increased by the agency’s unwillingness to 
balance costs against benefits in its determination of feasibility. OSHA be
lieved its mission was to seek the greatest protection that could be achieved 
technologically unless the financial viability of an entire industry would be 
threatened.238 The agency chose to implement its standards primarily through 
expensive engineering controls, such as ventilation systems, instead of the 
much less expensive personal protective devices, such as respirators.239 The 
difference in costs between the two approaches was so considerable that OSHA 
was forced to delay implementation of the engineering controls as a compro
mise with industry, although it refused to eliminate their eventual 
requirement.240

The scientific bases of the first three OSHA standards were challenged on 
the ground that the agency lacked the statutorily required “substantial evi
dence”241 because inadequate information was available to establish toxicity 
or dose-response. In Synthetic Organic Chemical Manufacturers Association v. 
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Brennan™2 the Third Circuit rejected the argument that OSHA could not de
termine carcinogenicity on the basis of animal data alone.242 243 The court viewed 
the question of the validity of OSHA’s reliance on expert scientific opinion 
that animal test data was sufficient as a “legal rather than a factual determina
tion” which required a scope of review different from “substantial evi
dence.”244 The court believed its role was to determine whether OSHA’s 
decision was “consistent” with the “statutory language and purposes” of the 
Act. Since OSHA’s determination was “in the nature of a recommendation for 
prudent legislative action,” the Court believed the decision was consistent with 
the statutory requirement that OSHA seek the greatest protection of workers 
that is feasible.245 In Society of Plastics Industry v. OSHA 246 and American 
Iron and Steel Inst. v. OSHA™2 the Second and Third Circuits similarly re
jected the argument that OSHA’s adoption of the lowest exposure level feasi
ble standard was not supportable when no dose-response curve could be 
calculated.248 The Plastics Industry court regarded OSHA’s decision to seek 
minimal exposures as a policy judgment to be affirmed as long as it was not 
arbitrary or capricious.249 In light of scientific opinion that no safe exposure 
level was known, the court concluded that OSHA’s decision reasonably served 
the protective nature of the Act.250 The American Iron court concluded that 
expert opinion that no safe level of exposure was known constituted the “sub
stantial evidence" required by the Act.251

242. 503 F.2d 1155 (3d Cir. 1974) (appeal of El standard), 506 F.2d 385 (3d Cir. 1974) (appeal of 
13 other standards).

243. 503 F.2d at 1157; 506 F.2d at 387.
244. 503 F.2d at 1159. In justifying its decision, OSHA relied on The Report of the Surgeon 

General’s Ad Hoc Comm, on the Evaluation of Low Levels of Environment Chemical Car
cinogens (1970), reprinted in Chemicals and the Future of Men: Hearings Before the Subcomm, on Exec
utive Reorganization and Government Research of the Senate Comm, on Government Operations. 92d 
Cong.. 1st Sess. 180 (1971) [hereinafter cited as Surgeon General's Report], Id.

245. 503 F.2d at 1159-60.
246. 509 F.2d 1301 (2d Cir. 1975).
247. 577 F.2d 825 (3d Cir. 1978).
248. 509 F.2d at 1308; 577 F.2d at 827-28, 832.
249. 509 F.2d at 1304.
250. Id. at 1308.
251. 577 F.2d at 831-32. OSHA relied on. in part, the Surgeon General's Report, supra note 

244. Id. at 832.
252. 448 U.S. 607 (1980) (plurality opinion).
253. See id. at 652-53 (Act authorizes OSHA to promulgate health and safety standards only when 

agency can show, on the basis of substantial evidence, that significant risk of harm exists).
254. Id. at 639-40. The plurality located this requirement in 29 U.S.C. § 652(8) (1976), which de

fined an occupational safety and health standard as a “standard which requires ... the adoption of 
one or more practices . . . reasonably necessary or appropriate to provide safe or healthful employment

'' The plurality rejected OSHA’s assertion that this provision required only that regulations be 
rationally related to the purpose of achieving a healthier work environment on the basis of their read

In Industrial Union Department v. American Petroleum Institute252 the 
Supreme Court held that Congress had not delegated to OSHA the authority 
to decide how to proceed if sufficient information about safety was not avail
able.253 A plurality of the Court held that Congress had allowed OSHA to 
promulgate a regulation requiring an exposure level lower than the consensus 
standard only if the agency first had proven that the change was “necessary 
and appropriate to remedy a significant risk of material health impairment.”254 
For the benzene standard under review, three members of the plurality found 
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that OSHA had made no attempt to meet this burden of proof since the agency 
had not quantified the risk presented to workers by the existing consensus stan
dard.255 The three Justices rejected OSHA’s determination that since expert 
scientific opinion demonstrated that no dose-response curve could be calcu
lated, the only prudent course was to seek the lowest exposure level that was 
feasible.256 The fourth member of the plurality, Justice Powell, said that he 
was willing to accept expert scientific opinion as proof of “significant risk” if 
OSHA had first proven that quantitative evidence was unavailable, but that 
OSHA had failed to meet that burden of proof in this case.257

ing of other relevant statutory provisions, the legislative history, and the requirements of the nondelega
tion doctrine. 448 U.S. at 640-46.

255. 448 U.S. at 652-53.
256. Id. at 631-32, 635 n.38.
257. Id. at 667.
258. See American Textile Mfgs. Inst. v. Donovan, 452 U.S. 490, 505 n.25 (1981) (OSHA complied 

with Court’s decision in Indus. Union Dep't v. Am. Petroleum Inst., 448 U.S. 607 (1980). by determin
ing that exposure to cotton dust presented a significant health hazard).

259. See 448 U.S. at 690-91 (Marshall, J., dissenting) (majority of justices reject view that magnitude 
of health risk must be quantifiable).

260. Justice Marshall wrote in his dissenting opinion in the benzene case that “the existing evidence
may frequently be inadequate to enable [OSHA] to make the threshold finding of’significance’. . . If
so. the plurality’s approach would be to subject American workers to a continuing risk of cancer and 
other fatal diseases, and to render the Federal Government powerless to take protective action on their 
behalf.” Id. at 690 (Marshall, J., dissenting). The plurality opinion answered that OSHA was not re
quired to prove significant risk "with anything approaching scientific certainty,” id. at 656. and it gave 
some examples of the type of evidence that would be acceptable. For example, the plurality cited 
OSHA’s use of animal test data in other proceedings. Id. at 657 n.64; see supra text accompanying notes 
241 to 245 (discussing case which upheld OSHA’s determination of carcinogenicity on the basis of 
animal data). The plurality opinion gave no indication that it understood that those results were sub
ject to considerable error, see supra text accompanying notes 6 to 10 (discussing unavailability of infor
mation about toxicity of occupational chemicals), or that the error might be within the margin of 
deviance that would be unacceptable. See Latin. The “Significance" of Toxic Health Risks: An Essay on 
Legal Decisionmaking Under Uncertainty, 10 Ecology L.Q. 339, 373-86 (1982) (discussing difficulty of 
determining whether risks associated with exposure to toxic chemicals are “significant”).

261. Final Rule, Identification, Classification and Regulation of Potential Occupational Carcino
gens, 45 Fed. Reg. 5002 (1980), codified at 29 C.F.R. §§ 1990.10l-.152 (1982) (as amended). OSHA’s 
rationale was that the "existing case-by-case approach, with its constant re-examination of already 
resolved scientific and policy issues, does not permit regulation of such substances in a timely and 
efficient manner.” 45 Fed. Reg. 5002 (to be codified at 29 C.F.R. § 1990 (1982)).

262. 45 Fed. Reg. at 5283-84, 5286-87.

Since a majority of the Court apparently now subscribes to the view that 
OSHA is required to prove that a significant risk is posed by existing levels of 
exposure,258 the only question left open is whether a majority also believes that 
OSHA must meet that burden with quantifiable evidence.259 OSHA’s ability to 
promulgate standards would be significantly curtailed by such a requirement, 
since for many hazards quantifiable evidence is not presently available.260

Even if the Court accepts Justice Powell’s position that quantifiable evidence 
is not necessarily required, the benzene decision will still have the effect of 
slowing OSHA’s efforts. Prior to the decision, OSHA had adopted a generic 
cancer policy to avoid having to resolve the same scientific issues in every 
rulemaking proceeding.261 The centerpiece of the policy was a decision to seek 
the lowest exposure feasible for any chemical that was carcinogenic in either 
animals or humans and to limit participants in a rulemaking proceeding to 
presenting certain types of evidence in their attempts to convince OSHA it 
should not follow its generic policy.262 After the Court’s decision in the ben
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zene case, the agency conceded its generic policy was unenforceable.263 The 
Reagan administration at first planned to withdraw the entire cancer policy, 
but it apparently has changed its mind.264 Whether a generic policy could be 
adopted that would avoid the time-consuming adversarial confrontations that 
have so greatly slowed the present process is unclear.265

263. Final Rule. Identification, Classification and Regulation of Potential Occupational Carcino
gens: Conforming Deletions, 46 Fed. Reg. 4889 (1981) (codified at 29 C.F.R. § 1990) (deletion of incon
sistent provision); Proposed Rule, Identification, Classification and Regulation of Potential 
Occupational Carcinogens, 46 Fed. Reg. 7402 (1981) (proposed clarifying amendments).

264. See Identification, Classification and Regulation of Potential Carcinogens; Partial Stay, 48 Fed. 
Reg. 241 (1983) (stay of requirement to publish priority list of carcinogens).

265. See supra text accompanying note 227 (different values prevent agreement among employers, 
employees, and OSHA concerning policy judgments).

266. 452 U.S. 490 (1981).
267. Id. at 540-41. The Court did not reach the further problem of whether feasible means only 

“technologically” possible or if it means “economically” possible as well. Id. at 530 n.55.
268. 452 U.S. at 506-22.
269. Id. at 509.
270. Exec. Order No. 12,291, 3 C.F.R. 127 (1978).
271. See 13 OSH Rep. (BNA) 812 (1984) (grain elevator rule delayed by OMB review for seven 

months); Sun, Agencies in Dispute Over Cancer Policy, 217 Science 233 (1982) (OSHA-NIOSH dispute 
concerned whether direct evidence of human carcinogenicity necessary to regulate formaldehyde); see 
generally 13 O.S.H. Rep. (BNA) 422 (1983) (OSHA considered amending act to obtain greater latitude 
to do cost-benefit analysis); Smith, OSHA Shifts Directions on Health Standards, 212 Science 1482-83 
(1981) (OSHA director Auchter promised “we’re certainly not going to be rushed in what we do in the 
regulatory area . . . .”).

272. See infra Appendix 11 (summarizing time required for agency rulemaking).
273. See id.
274. Pub. Citizen Health Research Group v. Auchter, 702 F.2d 1150 (D.C. Cir. 1983).

In American Textile Manufacturing Institute v. Donovan ,266 the Supreme 
Court upheld OSHA’s cotton dust standard by deciding that Congress had not 
required that the benefits of the rule be reasonably related to the costs.267 The 
Court found that the statutory language, the structure of the Act, and the legis
lative history all failed to support the conclusion that a cost-benefit analysis 
was required.268 Instead, the Court believed that Congress itself struck a bal
ance between costs and benefits by ordering that OSHA place “the ‘benefit’ of 
worker health above all other considerations” except those technological or 
economic considerations that would make the “attainment of this ‘benefit’ 
unachievable.”269

The result in the cotton dust case was a bitter disappointment to the Reagan 
administration, which had promised to promulgate no significant rules in exec
utive agencies like OSHA unless they met cost-benefit standards.270 The 
agency’s response to the decision in the cotton dust case has been to subject 
existing, proposed, and new emission standards to such a high level of scrutiny 
that the pace of regulatory progress has slowed to a crawl.271 OSHA promul
gated no standards for additional control of chemicals during the first two 
years of the Reagan administration. Indeed, the only standard adopted during 
that period deregulated control of asphalt fumes.272 In the third year, OSHA 
adopted an emergency temporary standard for asbestos fibers and a hazard 
warning rule. It also proposed two new emission standards,273 although one of 
those standards was proposed only after union and public interest groups ob
tained a court order that required OSHA to expedite the proposal.274 The 
agency has made no attempt to finish the NIOSH-OSHA effort to strengthen 
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the consensus standards, so that by the end of 1983, OSH A admitted it had 
inactive rulemaking efforts for 116 substances.275 Instead, OSH A has been re
viewing methods to adopt less costly compliance mechanisms276 and has been 
extensively reconsidering the previously enacted exposure standards.277 In the 
meantime. OSHA has stayed the enforcement of some of those standards.278

OSHA’s leisurely pace has prompted criticism by prominent professional 
health organizations279 and lawsuits by public interest groups and labor un
ions.280 Considerable regulatory delay is inevitable unless there is adequate 
information about a substance and agreement concerning which policy values 
should control agency decisions. Public policy analysts have proposed that 
costs be analyzed by criteria such as cost-effectiveness, which would minimize 
expenditures once a regulatory goal is chosen. The necessary determinations, 
however, can still involve the same clash of values that plagued cost-benefit 
analysis.281 Thus, unless agreement can be reached among labor, industry, 
and OSHA concerning risk and cost assessment, controversy and delay can be 
expected to continue indefinitely.

Market and regulatory responses to occupational disease appear to have 
failed. Available evidence suggests that workers have not received significant 
wage premiums in the labor market. Somewhat better evidence establishes that 
workers have not collected workers’ compensation or tort recoveries as ex post 
compensation. OSHA, intended as a vehicle to prevent occupational disease

275. 13 O S H. Rep. (BNA) 405 (1983).
276. See Advance Notice of Proposed Rulemaking, Health Standards; Methods of Compliance, 48 

Fed. Reg. 7473, 7474 (1983) (OSHA reexamining compliance policy to determine whether respirators 
provide adequate protection from air contaminants at lower cost than engineering controls).

277. See 48 Fed. Reg. 26,962 (1983) (proposed rule for cotton dust); 46 Fed. Reg. 22,764 (1981) 
(advanced notice of proposed rulemaking for lead); see also supra note 264 (réévaluation of the cancer 
policy); infra notes 306 to 309 (proposed revisions of the records access rule). Efforts at réévaluation 
may have effectively prevented the agency from work on new standards. Smith, supra note 271, at 
1483.

278. See, e.g., 48 Fed. Reg. 6332 (1983) (partial stay of records access rule for flavor and fragrance 
industries); 47 Fed. Reg. 54,433 (1982) (stay of effective date for three major lead using and producing 
industries); 47 Fed. Reg. 35,255 (1982) (proposed stay for cotton knitting and non-textile industries).

279. See 12 O.S.H. Rep. (BNA) 516-17 (1982) (American Public Health Association resolutions criti
cal of OSHA).

280. Pub. Citizens Health Research Group v. Auchter, 554 F. Supp. 242 (D.D.C. 1983) (OSHA de
nial of petition for emergency health standard for ethylene oxide reversed; order stayed pending ap
peal); United Auto., Aerospace and Implement Workers v. Donovan, [1981-82 Transfer Binder] Emp. 
Safety and Health Guide (CCH) 12,628 (D.D.C. 1982) (complaint seeking reversal of OSHA 
denial of emergency temporary standard for formaldehyde).

281. Under a cost-effective methodology, the policy analyst would estimate the cost of alternative 
methods of compliance with the same health standard and choose the least expensive, Nichols & 
Zeckhauser, supra note 240, at 58, but alternative methods of compliance can be compared only when 
they achieve the same benefit or level of effect. MacCarthy, supra note 238, at 794. More fundamen
tally, information may be not available to calculate the level of effect of the alternative methods.

Analysts have also proposed that the marginal cost per disease be equalized for various regulations. 
Under this approach, policy analysts would estimate the cost of alternative standards for different in
dustries and the number of illnesses that would be prevented under each standard. These figures would 
allow at least a rough calculation of marginal cost or how much it would cost to prevent one additional 
illness by adopting the next stricter standard for each industry. Standards with low incremental costs 
would be vigorously pursued and those with high incremental costs would be relaxed in order to maxi
mize the number of illnesses avoided for a given level of expenditure. At some point, there would be an 
equal marginal cost figure for all industries that would produce that maximum benefit. Nichols & 
Zeckhauser, supra note 240, at 58. Since the methodology does not specify at what level marginal cost 
should be set or what should be the total social cost of the regulations, MacCarthy, supra note 238, at 
795, OSHA decisions based on this cost-effective approach would continue to be controversial. 
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and therefore to reduce the need for ex post compensation, has failed to act on 
most of the workplace hazards that require attention.

Proposed regulatory reforms recognize that regulation will be ineffective if it 
requires the same information absent from the labor markets. By and large, 
however, these reforms have met with limited success. The reform of state 
workers' compensation laws has been slow. Reforms proposed for tort com
pensation make recovery even more difficult. Finally, attempts by OSHA to 
regulate using a generic policy which takes into consideration this lack of in
formation have been stymied by the Supreme Court.

The lack of information is a key element in the failure of markets and regu
lation to prevent occupational disease. As a result, state governments, OSHA, 
and the NLRB have all attempted to produce additional information about 
occupational disease through regulation of employers. The nature, adequacy, 
and legality of this regulation is considered in the next two sections.

IV. Regulation to Force Disclosure of Information

A. OSHA AND STATE REGULATION

OSHA and the states have promulgated two types of regulation that require 
employers to disclose health-related information. The most common require
ment is that employers provide some type of hazard warning. Some jurisdic
tions also require employers to give employees access to their exposure and 
medical records.

Hazard warning regulations are of two types. OSHA282 and sixteen states283 
are authorized to require employers to warn employees about a hazard as part 
of the regulation of employee exposure to that hazard. Seven states are au
thorized to require hazard warnings independent of exposure regulation284 and 
OSHA has claimed a similar authority.285 OSHA recently promulgated a rule 
that requires manufacturers to provide warnings for any chemical that can be 

282. 29 U.S.C. § 655(b)(7) (1982).
283. Ariz. Rev. Stat. Ann. § 23-410(c) (Supp. 1982); Cal. Labor Code § 142.3(d) (West Supp. 

1983); Conn. Gen. Stat. Ann. § 31-372(d) (West Supp. 1983); III. Ann. Stat. ch. 48 § 137.4(h) 
(Smith-Hurd Supp. 1982); Ind. Code Ann. § 22-8-1.1-17.1(a) (Bums 1974); Iowa Code Ann. § 88.5(4) 
(West Supp. 1982); Md. Ann. Code art. 89 § 31(d) (1979); Mich. Comp. Laws Ann. § 101 l(c)(iii) 
(1983); Minn. Stat. Ann. § 182.655(10) (West Supp. 1982); Nev. Rev. Stat. § 618.295(5) (1979); 
N.Y. Lab. Law § 876.4(d)-(f) (McKinney Supp. 1982); N.M. Stat. Ann. § 50-9-7(c) (1978); R.I. Gen. 
Laws § 28-20-27(b) (1979); Tenn. Code Ann. § 50-3-203 (1983); Wash. Rev. Code Ann 
§49.17.240(2) (Supp. 1983); W. Va. Code § 21-3-18(c) (1981); Wts. Stat. Ann. § 101.581( 1 )(b)-.581(d) 
(West Supp. 1982).

284. Alaska Chapter 93, Laws 1983. Emp. Safety & Health Guide (CCH) 5| 12.88! (Aug. 16, 
1983); Cal. Lab. Code §§ 6391(a), 6398(a), 6399 (West Supp. 1983); Conn. Gen. Stat. Ann. §§ 31- 
40c(b) to -40c(e). 3l-37O(b) (West Supp. 1982), Conn. Pub. Act 82-251, Laws 1982 § 3; Illinois Toxic 
Substances Disclosure Act. P.A. 83-240, Laws 1983, Emp. Safety & Health Guide (CCH) U 12.919 
(Sept. 27, 1983); Me. Rev. Stat. Ann. tit. 26 §§ 1701, 1703.1, 1705.1 (Supp. 1982); Massachusetts Toxic 
Substances Law, Emp. Safety & Health Guide (CCH) f 8037 (Nov. 28. 1983); Mich. Comp. Laws 
Ann. § 408.101 l(c)(i)-. 1011(c) (ii) (1983); Minnesota Employee Right To Know Act of 1983. Chap. 316. 
Laws 1982, Emp. Safety & Health Guide (CCH) f 12,846 (1983); New Jersey Worker and Commu
nity Right To Know Act, Emp. Safety & Health Guide (CCH) T 12,912 (Sept. 20. 1983); N.Y. Lab. 
Law § 876.4 (McKinney Supp. 1982); R.I. House Bill No. 5104, Emp. Safety & Health Guide 
(CCH) U 12,827 (June 7, 1983); W. Va. Code § 21-3-18(C) (1981); Wis. Stat. Ann. §§ 101.583 
(2)(a)(l)-.583(2)(a)(2). 101.585(1), 101.586 (West Supp. 1982).

285. 48 Fed.Reg. 53.280, 53,320-22 (1983) (to be codified at 29 C.F.R. § 1910.1200); see infra text 
accompanying notes 330 to 351 (evaluation of OSHA's claim).



1984] Occupational Disease 1265

considered “hazardous.”286 The employer is required to place a warning label 
on the sources of the hazard,287 to provide employees with a material safety 
data sheet (MSDS),288 and to train employees to use the information pro
vided.289 The warning must identify the hazardous chemical unless its identity 
is a trade secret, and must give appropriate precautions.290 The MSDS, which 
is to be developed by the manufacturer of the chemical, must identify the 
chemical unless its identity is a trade secret and must state whether it is a 
carcinogen, indicate whether there are applicable exposure limits, and give ap
propriate safety instructions.291 The OSH A rule purports to preempt all state 
warning rules.292

Regulations concerning access to records are also of two types. The more 
common type requires employee access to exposure or medical records as part 
of the regulation of employee exposure to a hazard. OSHA293 and sixteen 
states294 require employers to maintain exposure records and to give safety 
agencies and employees access to such records. OSHA295 has interpreted this 
authority to allow an employee to have access to the exposure records of all 
employees, and some state laws require such access.296 OSHA297 and twelve 
states298 require employers to maintain medical records as part of exposure

286. 48 Fed. Reg. at 53,340. The program must be detailed in writing. Id. at 53,343. A chemical is 
hazardous when it poses a physical or health hazard because it might be a carcinogen or otherwise 
dangerous to those employees who are exposed “under normal conditions of use or in a foreseeable 
emergency." Id. at 53.340-41. A chemical is considered to be a potential “carcinogen" when an author
itative scientific or governmental body or a reliable scientific study has so found. Id. apps. A & B at 
53.341, 53,346-47.

287. Id. at 53,343.
288. Id. at 53,343-44.
289. Id. at 53,344.
290. Id. at 53,343.
291. Id. at 53,343-44.
292. See infra note 500 (announcement of OSHA administrator).
293. 29 U.S.C. §§ 655(b)(7), 657(c)(3) (1982).
294. Ariz. Rev. Stat. Ann. §§ 23-410(c), 23-427(c) (1983); Cal. Lab. Code §§ 142.3(d). 6408(d). 

6408(e) (West Supp. 1983); Conn. Gen. Stat. Ann. §§ 3l-372(d), 3l-374(c)(3) (West Supp. 1982); III. 
Ann. Stat. ch. 48 § 59.2(k) (Smith-Hurd Supp. 1982); Ind. Code Ann. § 22-8-1.1-17.1(a), (c) (Burns 
1974); Iowa Code Ann. § 88.6.3.c (West 1972), § 88.5(4) (West Supp. 1982); Md. Ann. Code art. 89 
§ 33(c) (1979); Mich. Comp. Laws Ann. §§408.1024(7), 408.1061(2), (3) (West Supp. 1982); Minn. 
Stat. Ann. §§ 182.655(10), 182.663(3) (West Supp. 1982); Nev. Rev. Stat. §§ 618.295(7), 618.380 
(1977) (wording different but same requirements); N.M. Stat. Ann. §§ 50-9-7(c). 50-9-11(B) (1978); 
N.C. Gen. Stat. § 95-143(c) (1981); R.l. Gen. Laws § 28-20-11(c) (1979), § 28-20-24 (Supp. 1982); S.C. 
Code Ann. §41-15-100 (Law. Co-Op. 1976); Utah Code Ann. tit. § 35-9-8(3) (1974); Wash. Rev. 
Code Ann. §§ 49.17.220(3), 49.17.240(2) (Supp. 1983). Another state. New York, requires employers 
to keep and make available records of every employee who “handles or uses substances" listed in 
section 1910 of the federal occupational safety and health regulations. N.Y. Lab. Law § 879 (McKin
ney Supp. 1982).

295. 29 C.F.R. § 1910.20(b)(2), .20(c)(4), .20(e)(2) (1983).
296. New Mexico allows an employee access to his or her personal exposure records only. N.M. 

Stat. Ann. § 50-9- 11(B) (1978). A few states have ambiguous provisions which simply grant employee 
access to exposure records, without specifying whether this includes general and/or personal exposure 
records. See, e.g., Cal. Lab. Code § 6408(d) (West Supp. 1983) (employees have access to “accurate 
records of employee exposures . . . .”); Nev. Rev. Stat. § 618.295 (1979) (employees may "obtain the 
results" of required exposure records); Minn. Stat. Ann. § 182.663(3) (West Supp. 1982) (employees or 
their representatives "have access to” required exposure records). Two states that do not give workers 
access to exposure records do require employers to notify employees of exposure beyond prescribed 
safety levels. See Tenn. Code Ann. § 5O-3-2O3(c)(2) (1983); W. Va. Code § 21-3- 18(d) (1981).

297. 29 U.S.C. § 655(b)(7) (1982).
298. Nine of these states grant access to the employee's physician and not directly to the employee. 

III. Ann. Stat, ch.48 f 137.4(h) (Smith-Hurd Supp. 1982); Ind. Code Ann. § 22-8-1.1-17.1(a), (Burns 
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regulation, to give the agencies access to all the records, and to give an em
ployee, or that person’s physician, access to that individual’s record. OSHA* 299 
and a few states300 also require that employers give employees access to volun
tarily maintained exposure and medical records. OSHA’s rule, for example, 
requires that most businesses301 give the government, any employee who 
works where "there will be exposure to toxic substances,”302 or that person’s 
designated representative,303 access to any exposure or medical records that 
are kept for any substance in the NIOSH Registry of Toxic Effects of Chemical 
Substances (RTECS).304 If there are no exposure records, employers are re
quired to disclose to employees “any other record (such as purchase orders) 
which might reveal the identity . . . of a toxic substance.”305

1974); Iowa Code Ann. § 88.5(4) (West Supp. 1982); Minn. Stat. Ann. § 182.655(10) (West Supp. 
1982); Nev. Rev. Stat. § 618.295(6) (1977); N.M. Stat. Ann. § 50-9-7(c) (1978); R.l. Gen. Laws § 28- 
20-27(b) (1979); S.C. Code Ann. §41-15-100 (Law Co-Op 1976); Wash. Rev. Code Ann. 
§ 419.17,240(2) (Supp. 1983). Three of the states, however, do give employees direct access. Cal. Lab. 
Code § 142.3(d)-.3(e) (West Supp. 1983); Mich. Comp. Laws Ann. § 408.1024(8) (West Supp. 1982); 
Vt. Stat. Ann. tit. 21, § 224(d) (1978).

299. Access to Records. 29 C.F.R. § 1910.20(e) (1983).
300. Two states require disclosure of voluntarily kept exposure records. Me. Rev. Stat. Ann. tit.

26. § 1705(2) (Supp. 1982); Nev. Rev. Stat. § 618.370 (1979). Three states have provisions concerning 
voluntarily-maintained medical records. Conn. Gen. Stat. Ann. § 3 l-128c (West Supp. 1982) (inspec
tion of all medical records by a physician chosen or approved by the employee); Mich. Comp. Laws 
Ann. § 408.1024( 10) (West Supp. 1982); Ohio Rev. Code Ann. § 4113.23 (Page 1980). Michigan also 
allows access to general health surveys. Mich. Comp. Laws Ann. § 408.1024(9) (West Supp. 1982). In 
addition to these provisions, the federal Toxic Substances Control Act (TSCA) permits disclosure of 
health and safety studies which must be submitted to the EPA under the Act. 15 U.S.C.A. §§ 2607(d). 
2613(b) (1982).

301. The rule applies to general industry, maritime and construction employers. 29 C.F.R. 
§ 1910.20(b)(1) (1983).

302. Id. § 1910.20(c)(4). An employee’s access to medical records is limited if disclosure would ad
versely affect the health of the employee, in which case disclosure is to be made to the employee's 
designated representative. Id. § 1910.20(e)(2)(ii)(D).

303. Id. § 1910.20(c)(3). The employee’s consent is required for any disclosure to a third party, 
except for disclosure to a labor union. /<Z

304. Id. § 1910.20(c)(l 1).
305. Id. § 1910.20(e)(iv) (applies to any record which reveals the chemical, common, or trade name 

of a toxic substance).
306. Compare 29 C.F.R. § 1910.20(c)(l 1) (1983) (including in definition of toxic substance any sub

stance in RTECS) with 47 Fed. Reg. 30.426, 30.434-35 (1982) (including only those substances in 
RTECS for which there is independent evidence of toxicity).

307. The present rule requires records to be maintained for the duration of employment plus 30 
years. 29 C.F.R. § 1910.20(d)(1 )(i) (1983). The proposed modification would require that medical 
records be kept only for the period of employment plus five years or for 30 years, whichever is longer. 
47 Fed. Reg. at 30,435. Employers would not be required to preserve the records of employees who 
worked for them less than one year if the records were given to the employee upon termination. Id.

308. Compare 47 Fed Reg. at 30,436 (1982) (employees can obtain access to other persons’ exposure 

The Reagan administration has proposed several important modifications to 
the OSHA rule concerning voluntarily maintained records. The proposed 
amendments would require employers to provide access to records only for 
those substances on the RTECS listing for which there was independent evi
dence of human or animal toxicity. Consequently, the proposed rule would 
apply to only about 3,500 substances instead of the approximately 39,000 cov
ered by the existing rule.306 The proposed rule would also reduce the time 
during which medical records had to be maintained307 308 and would eliminate 
the employee’s right to examine the exposure records of other employees30* or 
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to examine other records if no exposure records were available.309

records only in the absence of such personal records) with 29 C.F.R. §§ 1910.20(b)(2), .20(c)(4), .20(e) 
(1983) (workers can obtain access to anyone’s exposure records).

309. Compare 29 C.F.R. § 1910.20(c)(5) (1983) (when exposure records are unavailable, employee 
can examine any record which reveals the identity of a toxic substance) with 47 Fed. Reg. at 30,434 
(1982) (proposed revision of rule eliminates this provision).

310. See supra text accompanying notes 282 to 283 and 293 to 294.
311. See supra text accompanying notes 214 to 224 (discussing delay in OSHA rulemaking).
312. See supra text accompanying notes 299 to 305 (discussing OSHA authority and state legislation 

ordering employers to disclose voluntarily-maintained records); but see infra text accompanying notes 
330 to 351 (discussing OSHA’s authority to order disclosure of trade secrets).

313. Comment, Occupational Health Risks and the Workers' Right to Know, 90 Yale L.J. 1792, 1797- 
98 (1981).

314. Risk By Choice, supra note 73, at 69.

Hazard warnings would apprise workers that they were being exposed to 
dangerous substances and that they should take the precautions recommended 
in the warnings to protect themselves. Armed with this knowledge, workers 
could attempt to secure ex ante compensation for these dangers. In addition, 
employees are more likely to relate serious illnesses to workplace hazards 
when they have been previously warned that their workplace may be danger
ous. Warnings therefore should also increase the rate at which ex post com
pensation is sought. Employees could use their access to medical and exposure 
records to obtain evidence for workers’ compensation, tort, and OSHA pro
ceedings and to monitor employer compliance with applicable health regula
tions. The usefulness of this information, however, depends on how readily it 
is available.

Under existing statutory authority workers will not always receive the infor
mation they require. Under federal and some state legislation, employers can 
be ordered to provide hazard warnings and to retain and disclose records as 
part of the regulation of employee exposure to a specific hazard.310 Workers 
will benefit, however, only when a health agency is in a position to issue such 
regulations. OSHA’s history strongly suggests that promulgation of regula
tions concerning exposure records is a time-consuming and difficult task.311

Under federal and some state legislation, employers can also be ordered to 
give employees access to medical and exposure records that the employers vol
untarily maintain.312 Nevertheless, employees still may not obtain much infor
mation. Many employers do not voluntarily keep medical and exposure 
records concerning their employees, probably because of the expense involved. 
Employers may also wish to avoid providing employees with information that 
could assist them in making compensation claims against the employer.313 In 
the absence of a legal order, employers would be compelled to give access to 
records only if enough other employers provided similar access and. as a re
sult, competition for workers required that employers offer the information as 
part of their fringe benefits.314

These loopholes in statutory authority can be remedied by authorizing regu
latory agencies to order employers to provide hazard warnings and to maintain 
and disclose records independent of any exposure regulation. These actions 
would be useful when existing information is insufficient to allow exposure 
regulation, but is sufficient to raise doubts about the safety of a substance.

Two further limitations on the scope of disclosure affect the usefulness of 
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information regulation to workers. The Carter administration’s records access 
rule315 and proposed hazard warning rule316 applied to virtually all businesses 
that used hazardous substances. The Reagan administration, by comparison, 
has limited the coverage of its hazard warning rule to manufacturing indus
tries.317 Although the warning rule covers fourteen million workers, the AFL- 
CIO claims it excludes more than sixty million workers exposed to toxic chem
icals in the construction, service, health care, and transportation industries.318 
OSHA has admitted that “exposures to hazardous chemicals are occurring in 
other industries as well,” but the agency claims it “has merely exercised its 
discretion to establish rulemaking priorities, and chosen to first regulate those 
industries with the greatest demonstrated need.”319

315. See supra note 299.
316. 46 Fed. Reg. 4412, 4441 (1981). The Carter standard would have covered all manufacturing 

and importing enterprises, and all suppliers and users of regulated substances.
317. See supra note 286.
318. 3 Employment Safety & Health Guide (CCH) H 8036 (Nov. 28. 1983).
319. 48 Fed. Reg. at 53,286 (1983). OSHA drew its conclusion that the greatest need for regulation 

existed in manufacturing industries from evaluation of Bureau of Labor Statistics (BLS) data that indi
cated that nearly one-half of all reported chemical source injuries occurred in the manufacturing sector. 
Id. at 43,284-85. The BLS data may seriously underestimate the extent of occupational illnesses, see 
supra note 37 (reported data underestimate incidence of disease), but OSHA thought that the “statistics 
nonetheless reveal patterns of occurrences in the various industries for which they are compiled.” Id. at 
53.284.

320. 29 C.F.R. § 1910.20(c)(l 1).
321. See supra note 286 (rule applies to “hazardous” substances).
322. 3 Employment Safety and Health Guide (CCH) H 8036 (Nov. 28, 1983).
323. See supra note 306.
324. 48 Fed. Reg. 53,298 (1983).
325. Id.
326. 47 Fed. Reg. 30,420, 30,426 (1982).
327. See supra note 4.

A similar disagreement exists concerning the types of substances that should 
be covered. The records access rule, adopted during the Carter administration, 
covers the 39,000 chemicals on the NIOSH RTECS listing.320 The hazard 
warning rule, promulgated during the Reagan administration, applies to only 
those substances for which there has been an authoritative determination of 
dangerousness or potential dangerousness.321 OSHA and the American Con
ference of Governmental Industrial Hygienists have made such an authorita
tive determination for about 600 substances.322 OSHA has estimated that, 
under a similar limitation proposed for the records access rule, about 3,200 
substances would be covered.323

OSHA has defended the narrower scope of the hazard warning rule on the 
ground that its purpose “is to provide information about chemicals which are 
in fact hazardous.”324 The agency also asserted that additional information is 
available through the broader records access rule.325 OSHA, however, has also 
proposed to narrow the records access rule on the ground it is “overinclu- 
sive.”326 If this proposal is enacted, workers will receive information concern
ing only a very small number of the chemicals used in the workplace.327

These restrictions on the scope of disclosure could significantly impede the 
development of information about the thousands of chemicals now used in the 
workplace. Restricting disclosure to manufacturing industries and to sub
stances now known to be potentially dangerous could chill the development of 
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information about chemicals for which there is presently insufficient informa
tion. Increasing disclosure, however, is costly and may involve chemicals 
which are not dangerous. The current alternatives offer an all-or-nothing 
choice between covering all industries and many thousands of chemicals or 
covering only manufacturing industries and a few thousand chemicals. A bet
ter solution would be to attempt to graduate the regulatory response to the 
necessity for information disclosure.

Under a graduated approach, employees would be entitled to know the 
names of chemicals to which they were exposed, subject to appropriate trade 
secret requirements. Any additional obligations would be imposed based on a 
determination of whether further measures were necessary to protect workers. 
These other obligations would include disclosure of voluntarily kept records, 
disclosure of required records, and provision of hazard warnings. In this man
ner, the disclosure required of an industry could be matched to the needs of 
workers and regulatory agencies for more information about a substance.

B. THE LEGALITY OF REQUIRING DISCLOSURE OF INFORMATION

Opponents have challenged the legality of OSHA’s records access and haz
ard warning rules. The records access rule was challenged by an industry 
group which claimed that OSHA lacked the statutory and constitutional au
thority to order the disclosure of information. The hazard warning rule was 
challenged by labor unions and by states with their own disclosure laws. Both 
groups argued that the agency had issued its warning rule in order to preempt 
stronger local laws and that the rule ignored the plight of workers in non
manufacturing industries.328 The legality of requiring disclosure of non-trade
secret information is considered in the next section and that of requiring dis
closure of trade secret information in the following section.

328. AFL-CIO v. OSHA. Nos. 83-3554, 83-3561 (3rd Cir. filed 1983).
329. See supra notes 284 and 298 (listing states which have authorized forced disclosure of 

information).

1. Disclosure of Non-Trade-Secrets

Some states have clearly authorized the forced disclosure of information,329 
but for most agencies, including OSHA, the authority to require disclosure is 
governed by an ambiguous patchwork of statutes and recent judicial decisions. 
For these agencies, it is arguable that the authority to order disclosure of infor
mation exists, although additional legislation may be necessary to clarify the 
matter.

An agency’s authority to order disclosure of private information is also re
stricted by constitutional constraints. If forced disclosure of information can be 
considered to be a governmental search or seizure, fourth amendment limita
tions would apply. Moreover, the disclosure of medical records could impli
cate privacy concerns. Nevertheless, under prevailing authority, regulations 
requiring information disclosure should be considered to be constitutional.
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Statutory Authorization. OSHA’s authority to force disclosure of infor
mation was considered in Louisiana Chemical Association v. Bingham,330 In 
Louisiana Chemical, OSHA argued that its authority to adopt the records ac
cess rule was derived from its power to promulgate “safety and health stan
dards” addressing any condition reasonably necessary or appropriate to 
provide safe or healthful employment.331 OSHA has claimed the same author
ity for its hazard labeling rule.332 The Fifth Circuit, however, held that the 
records access rule could not be issued as a standard.333 The Louisiana Chemi
cal court interpreted the structure of OSHA’s enabling legislation as divided 
into two parts. One provided for regulation of hazards by adoption of “stan
dards” and the other for investigation to determine whether hazards in fact 
existed.334 Since the records access rule was intended to serve the purpose of 
investigation into possible hazards, the court concluded that the rule had to be 
justified under that section of the legislation.335

330. 657 F.2d 777 (5th Cir. 1981).
331. 29 U.S.C. §§ 655(b)(7), 657(c)(3) (1982).
332. 48 Fed. Reg. at 53,320-21.
333. 657 F.2d at 784.
334. Id. at 780.
335. Id. at 779-80. The court was also leery of creating an open-ended definition of "standards” 

which would allow OSHA to choose its forum for judicial review by its designation of a disclosure 
regulation as a standard or as a mere rule. Id. at 780. OSHA “standards” are reviewable in the courts 
of appeals, 29 U.S.C. § 657(f) (1982), while rules are reviewable in the district courts. See Louisiana 
Chem. Ass’n. v. Bingham. 496 F. Supp. 1188, 1190 (W.D. La. 1980).

336. 48 Fed. Reg. 53,321 (1983).
337. Id.

OSHA has seized on this distinction to argue that its hazard warning rule is 
a standard. OSHA has argued that “the practices mandated by the standard— 
hazard evaluations, written hazard communication programs, labels and other 
forms of warning, material safety data sheets, and education and training— 
are, at bottom, directed not merely at the identification of workplace chemi
cals, but more significantly at the correction of their hazards as well.”336 Ac
cording to OSHA, the hazard warning rules promotes more than investigation 
because with the information they are given, workers can take action to protect 
themselves.337

The records access rule also produces information that will allow employees 
to take preventive actions. The difference is that in the hazard warning rule 
the employer is required to furnish information about prevention while in the 
records access rule the employer is required to furnish only the raw data that 
will allow the employee to seek such information. The Fifth Circuit in Louisi
ana Chemical may have misunderstood the linkage between the production of 
information and its preventive effects. Nevertheless, courts may be unwilling 
to base their determinations of which regulations can be called “standards” on 
the strength of the linkage between disclosure and prevention. A clearer defi
nition would be to limit the meaning of “standards” to include only those reg
ulations that control the degree of exposure to a chemical or otherwise regulate 
what constitutes a safe workplace by limiting the types of machinery or other 
equipment that may be used.

The determination whether information regulations are standards is impor
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tant because OSHA’s alternative sources of authority for these rules, its inves
tigatory and rulemaking authority, are problematic. Both of these possibilities 
were considered in Louisiana Chemical. The Fifth Circuit remanded the litiga
tion to the district court to determine whether the access rule was authorized 
by the investigative portion of the OSHA act. The district court affirmed the 
rule, however, by concluding that OSHA could promulgate the regulation 
under its residual authority to “prescribe such rules and regulations as [are] 
necessary to carry out” its responsibilities under the act.338

338. Louisiana Chem. Ass’n v. Bingham. 550 F. Supp. 1136, 1138 (W.D. La. 1982) (quoting 29 
U.S.C. § 657(g)(2) (1976)). The district court avoided locating the authority for OSHA’s regulation in 
the agency’s investigatory power because that authority is constrained by limitations that the rule ap
parently exceeded. OSHA is authorized to require that employers create, maintain, and reveal to the 
agency records that are needed to carry out OSHA’s responsibilities or to develop information about 
occupational disease. 29 U.S.C. § 657(c)(1). The authority, however, does not appear to extend to the 
forced disclosure of voluntarily created records. OSHA’s hazard warning rule, which does not require 
the creation of records, might be authorized by this section, although the statute speaks only about 
disclosure to OSHA and not about direct disclosure to employees. Id. Moreover, it is questionable 
whether OSHA can collect required records without a subpoena. See infra text accompanying notes 
352 to 368 (discussing impact of fourth amendment on OSHA’s authority to order disclosure of infor
mation). Louisiana Chemical is on appeal again to the Fifth Circuit. Louisiana Chem. Ass’n v. 
Auchter, No. 83-4404 (5th Cir. filed 1983).

339. 550 F. Supp. 1136. 1138 (W.D. La. 1982) (quoting Mourning v. Family Publications Serv., Inc., 
411 U.S. 356, 369 (1973)).

340. 411 U.S. at 369.
341. Id. at 372-73.
342. See American Paper Inst., Inc. v. FERC, 51 U.S.L.W. 4547, 4551-52 (1983) (residual rulemak

ing authority authorized rule although statute limited FERC’s ability to take same action in other 
circumstances).

343. 550 F. Supp. at 1 138-39. The district court found that the records access rule served the statu
tory purposes enumerated in 29 U.S.C. § 651(b)(5) (enhance research), (b)(6) (discover latent diseases), 
(b)(12) (establish reporting procedures), and (b)(13) (encourage joint labor-management efforts to re
duce employment-related diseases).

344. 440 U.S. 301 (1979).

The district court justified its choice of the residual rulemaking authority on 
the basis of the Supreme Court’s decision tn Mourning v. Family Publications 
Service, Inc. ,339 In Mourning, the Court held that the Federal Reserve Board 
had authority under its residual rulemaking authority to promulgate a Truth
in-Lending (TIL) regulation because the rule was “reasonably related” to the 
purposes of the TIL legislation.340 The Court rejected an argument that be
cause the TIL statute specifically authorized forced disclosure in regard to 
some matters, disclosure in other situations was not authorized. Such an inter
pretation, the Court held, would cause the “flexibility sought in vesting broad 
rulemaking authority in an administrative agency” to be lost.341

The district court was justified in interpreting OSHA’s residual rulemaking 
authority broadly. Mourning and subsequent Supreme Court cases342 indicate 
that where there is no clear contrary congressional intent, agencies can use 
their residual powers creatively to promote the purposes for which they were 
created. Since OSHA’s records access rule clearly serves the purposes for 
which OSHA was created,343 the court should be reluctant to limit regulation 
of disclosure unless Congress specifically prohibits such regulation.

In an attempt to distinguish Mourning, opponents of OSHA’s records access 
rule have argued that where sensitive issues of trade secrecy and personal pri
vacy are involved, the Supreme Court, in Detroit Edison Co. v. NLRB,344 has 
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refused to allow agencies the same broad authority to force disclosure of infor
mation.345 Detroit Edison, however, involved adjudication and not rulemak
ing.346 The Court thus did not face the same issue as in Mourning of whether 
an agency’s residual rulemaking powers are sufficient to allow it to require 
disclosure of information. More importantly, the Court did not hold that the 
NLRB lacked the authority to order disclosure of sensitive information, but 
that the need for the information had to be balanced against the reasons for 
keeping it confidential.347 OSHA engaged in such a balancing process when it 
ordered hazard warnings and employee access to exposure and medical 
records.348 Finally, the Detroit Edison Court was influenced in part by the 
NLRB's inability, in the posture of the case,349 to issue effective protective 
orders to keep information confidential and by the willingness of the employer 
to release the information under conditions that protected its confidentiality.350 
By comparison, OSHA has required measures to protect the confidentiality of 
information released under the hazard warning and records access rules.351

345. See infra text accompanying notes 517 to 531 (discussing Detroit Edison).
346. The NLRB determination that the employer's “duty” to provide information included disclo

sure of the testing information was made in an adjudication. 440 U.S. at 309-310.
347. Id. at 318.
348. See infra note 388.
349. The union was not a party to the enforcement proceedings, and under both Fed. R. Civ. P. 

65(d) and the Board's regulations, it was doubtful that contempt sanctions could be issued against it. 
440 U.S. at 315-16.

350. 440 U.S. at 309-10, 319-20.
351. See infra text accompanying notes 403 to 418 (discussing restrictions on disclosure of trade 

secrets under hazard warning and record access rules).
352. 256 U.S. 465 (1921).
353. Id. at 475.
354. Id. at 476. Burdeau has been distinguished where government agents participate in the search. 

see Stapleton v. Superior Court, 70 Cal. 2d 97, 100, 447 P.2d 967, 969, 73 Cal. Rptr. 575, 577 (1968) 
(joint search by police and special agents of credit card companies), or where government agents insti
gate the search. See Comgold v. United States, 367 F.2d 1, 5 (9th Cir. 1966) (customs agent asked 
airline employee to inspect package placed with airline for shipment); People v. Tarantino. 45 Cal. 2d 
590. 595, 290 P.2d 505, 509 (1955) (police chief hired private sound engineer to install eavesdropping 
equipment). In these instances, the courts have found obtaining the fruits of the private search to be a 
“governmental purpose.” See United States v. Davis, 482 F.2d 893. 904 (9th Cir. 1973) (search of carry- 
on luggage pursuant to FAA regulations governmental because regulation serves a public anti-hi
jacking purpose).

355. 540 F.2d 1345 (8th Cir. 1976).

Constitutional Constraints. The impact of the fourth amendment on
forced disclosure of information depends on whether the disclosure is charac
terized as being to private parties or to government agents. The fourth amend
ment only protects individuals from being required to disclose information to 
the government without proper process.

In Burdeau v. McDowell,352 the government used in a criminal prosecution 
evidence that had been obtained by private detectives without government 
knowledge or participation.353 The Supreme Court refused to exclude the evi
dence because the government had no connection with the search and seizure 
by the detectives.354 355 The rationale of Burdeau was extended in United States v. 
Harvey?^ in which the Eighth Circuit held that the telephone company’s use 
of an electronic device to detect use of products that allowed consumers to 
avoid long-distance charges was a private search even though it was author
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ized by a government statute.356
OSHA has asserted that its regulations requiring disclosure of information 

to employees are designed to achieve private purposes. Access to the informa
tion will facilitate employee action in wage negotiations, in workers’ compen
sation litigation, and in consultation with medical advisers concerning the 
riskiness of workplace hazards. While workers undoubtedly will give OSHA 
some of the information disclosed for use in the prosecution of employers for 
violations of the act, this possibility should not be sufficient to make the regu
lation a governmental search unless OSHA intends that result as its motive for 
the regulation. In other contexts, the Supreme Court has accepted an agency’s 
characterization of its reasons for similar actions.357

If disclosures that are made to employees are characterized as constituting 
government searches, they will be treated in the same fashion as the regula
tions that require an employer to make disclosures directly to the government. 
Disclosures of this type are governed by the tests announced in Oklahoma 
Press Publishing Co. v. Walling,358 In Oklahoma Press, the Supreme Court 
held that the probable cause requirement of the fourth amendment was satis
fied for an administrative subpoena if an agency showed that it had congres
sional authority to conduct the investigation, that the information sought was 
relevant to the authorized purpose, and that the subpoena was not ambiguous 
or excessively broad.359 Using this test, the Court enforced a Labor Depart
ment subpoena for an employer’s wage records as part of an investigation into 
compliance with the Fair Labor Standards Act.360 The Court justified its test 
on the ground that fourth amendment protections are narrower for corpora
tions than for private individuals.361 The Court thus held that an agency was 
not required to establish that it had reason to believe a violation of the law had 
occurred to obtain enforcement of a subpoena.362 In United States v. Morton 
Salt Co. ,363 the Supreme Court reached a similar conclusion concerning a 
Federal Trade Commission order that Morton Salt make periodic reports to 
show that the company was in compliance with a cease and desist decree.364 
The Court considered the matter to be covered by its reasoning and decision in 
Oklahoma Press, and it ordered that the same test be applied to government-

356. Id. at 1353 n.10; accord United States v. Andrews, 618 F.2d 646, 650 (10th Cir.) (search of 
baggage by airline employee pursuant to federal statute allowing airlines to refuse to transport goods if 
consent to search denied not public search), cert, denied, 449 U.S. 824 (1980); United States v. Rodrí
guez, 596 F.2d 169, 172-73 (6th Cir. 1979) (same).

357. See Bell v. Wolfish, 441 U.S. 520, 544-48 (1979) (prison administrator’s judgment concerning 
random and unobserved room searches entitled to wide-ranging deference when needed to maintain 
institutional security).

358. 327 U.S. 186 (1946).
359. Id. at 208-09; see United States v. Powell, 379 U.S. 48. 57-58 (1964) (IRS Commissioner not 

required to meet any standard of probable cause to obtain enforcement of summons; need only show 
that investigation will be conducted pursuant to a legitimate purpose, that the inquiry may be relevant 
to the purpose, that the procedures required by the Code have been followed in issuing the summons, 
and that the information sought is not already within the IRS’s possession )

360. 327 U.S. at 216.
361. Id. at 205-06.
362. Id. at 208-09.
363. 338 U.S. 632 (1950).
364. Id. at 652-53.
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mandated reports.365

365. Id. The required production of information can raise fifth amendment concerns, but these con
cerns should not apply in the occupational health context. Compare Shapiro v. United States, 335 U.S. 
1. 32 (1948) (no violation if records relate to regulatory activity) with Marchetti v. United States. 390 
U.S. 39, 57 (1968) (violation if records are essentially private and may be used for criminal 
prosecution).

366. 714 F.2d 838 (8th Cir. 1983).
367. Id. at 842. The employer had argued that Marshall v. Barlow’s, Inc., 436 U.S. 307 (1978), had 

held that documents could be obtained constitutionally only by use of a search warrant. Id. at 841. The 
court declined to adopt this interpretation because it would negate one of the methods used by OSHA 
to gather information to justify search warrants. Id.

368. Id. at 839-40. OSHA has clear authority to subpoena documents. 29 U.S.C. § 657(b) (1982). 
OSHA can meet the requirement of relevance because, under the case law that has developed since 
Oklahoma Press, no greater indication of relevance is necessary than to show that the information 
would be useful in developing further information about occupational disease or a violation of some 
statute or rule. See Cooper. Federal Agency Investigations: Requirements for the Production of Docu
ments. 60 Mich. L. Rev. 187, 191 (1961) (burden of showing relevance met when affidavit sets forth 
information and indicates why agency believes subpoenaed material will substantially aid investiga
tion). The only real constraint on OSHA would be the requirement that a subpoena not be excessively 
broad, which the agency could presumably meet.

369. 429 U.S. 589 (1977).
370. Id. at 599-600.
371. Id. at 591-93.
372. Id. at 602.

Regulations that require employers to make disclosures concerning work
place hazards are similar to the type of report that the Court sanctioned in 
Morton Salt. In both cases, a private party is required, under threat of sanc
tion, to disclose certain information in a certain format. Further, OSHA and 
other agencies can justify their regulations as consistent with the requirements 
set by Oklahoma Press. A legislature would have the authority to authorize 
them, the information sought is highly relevant to the agency’s statutory re
sponsibilities, and the description of what information is sought is clear and 
not overly broad. In a similar context, OSHA has been successful in justifying 
its subpoenas for information under the same tests. In Donovan v. Union Pack
ing Co. ,366 for example, the Eighth Circuit held that a subpoena to obtain 
company records concerning the number of worker illnesses and injuries was 
enforceable.367 Specifically, the court held that all three requirements of 
Oklahoma Press were met, and that OSHA had the authority to subpoena 
information independent of an inspection of a firm’s premises.368 369

Forced disclosure of medical records may also implicate constitutional pri
vacy concerns. In Whalen v. Roe?™ the Supreme Court declared that a consti
tutional right of privacy protects independence in making certain personal 
decisions and provides freedom from forced disclosure of certain personal 
matters.370 In Whalen, the Court reviewed a New York statute that required 
that copies of physicians’ prescriptions for certain dangerous drugs be for
warded to the state to allow authorities to monitor possible misuse of the 
drugs.371 The Court approved the disclosure of the information to the state 
because the disclosure was not “meaningfully distinguishable” from the usual 
invasion of privacy that occurs in modern medical practice when patient infor
mation is routinely shared among physicians, hospitals, insurance companies, 
and public health officials.372 The Court also saw no realistic possibility that 
state officials would disclose the information to others because of strict security 
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provisions intended to prevent such disclosure.373

381. The disclosure of medical records to nongovernment personnel required by the OSH A records 
access rule, 29 C.F.R. § 1910.20(e)(2) (1983), should pose no privacy problem because prior employee 
consent is required for public disclosure. Id. § 1910.20(e)(2)(ii)(B). Public disclosure of medical records 
was upheld in Louisiana Chem. Ass'n v. Bingham. 550 F. Supp. 1136, 1142 n.4 (W.D. La. 1982) (no 
privacy problem because of employee consent). Despite the express requirement of employee consent. 
OSHA might be able to defend disclosure without consent if the public need for such action exceeded 
the employee’s privacy interests. See United Steelworkers of Am. v. Marshall. 647 F.2d 1189. 1243-44 
(D.C. Cir. 1980) (disclosure of small portion of medical records implicates no privacy interest); cf. 
Plante v. Gonzalez. 575 F.2d 1 119, 1 135-36 (5th Cir. 1978) (state senator’s interest in privacy of per
sonal finances outweighed by public’s interest in financial disclosure), cert, denied, 439 U.S. 1129 
(1979). The disclosure of exposure records poses no privacy problem because the privacy interests are 
minimal and are clearly outweighed by the need for access. Preamble to Final Rule on Access to Expo
sure. Medical Records, 45 Fed. Reg. 35,212. 35,272 (1980) [hereinafter cited as Preamble to Records 
Access Rule].

382. United Steelworkers of Am. v. Marshall. 647 F.2d 1189, 1241 (D.C. Cir. 1980); United States v. 
Westinghouse Elec. Corp., 638 F.2d 570, 580 (3d Cir. 1980); Louisiana Chem. Ass’n v. Marshall, 550 F. 
Supp. 1136, 1143 (W.D. La. 1982); cf. Schachter v. Whalen, 581 F.2d 35, 37 (2d Cir. 1978) (upholding 
authority of New York State Board of Professional Medical Conduct to subpoena medical records of 
patients treated with laetrile). Government access to medical records for purposes other than the pro
tection of the public’s health has not always been upheld. Compare McKenna v. Fargo, 451 F. Supp. 
1355, 1380-81 (D.N.J. 1978) (fire department’s interest in emotionally stable employees outweighed job 
applicant’s privacy interest in psychological testing results), ajfdmem., 601 F.2d 575 (3d Cir. 1979) with 
Hawaii Psychiatric Soc’y v. Ariyoshi, 481 F. Supp. 1028, 1052 (D. Hawaii 1979) (patient’s privacy 
interest in psychiatric medical records outweighed state's interest in investigation of Medicaid fraud).

383. 647 F.2d 1189 (D.C. Cir 1980).

In Nixon v. Administrator of General Services ,374 the Supreme Court reinter
preted Whalen by using a balancing test that compared the government’s need 
for the information with the individual’s interest in its confidentiality.375 The 
Court rejected a claim that a statute establishing government custody of Presi
dent Nixon’s White House papers was an unreasonable invasion of privacy.376 
The Court determined that the “important public interest in preservation of 
the materials” exceeded the former President’s limited privacy interest in the 
papers.377 The Court stated that Mr. Nixon’s interest in the privacy of the 
papers was limited because almost all the papers concerned presidential duties 
and not family matters.378 Since a President could only have a limited expecta
tion of privacy concerning his papers and since the government intrusion, 
which consisted of cataloging of the materials by government archivists, was 
limited, the Court concluded that the statute was constitutional.379 The Court 
also rejected an argument that the possibility of public disclosure constituted 
an unreasonable invasion of privacy because the statute provided for confiden- 
tiality and the archivists had a reputation for discretion.380

Most litigation involving the forced disclosure of occupational health 
records to OSH A and NIOSH has concerned whether government access to 
employee medical records is permissible.381 Courts that have considered the 
matter have held that Whalen does not prevent government access.382 383 United 
Steelworkers of America v. Marshall^ upheld the portion of OSHA’s lead 
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373. Id. at 601-02.
374. 433 U ,S. 425 (1977).
375. Id. at 458.
376. Id. at 465.
377. Id.
378. Id. at 462.
379. Id. at 465.
380. Id. at 462.
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emissions standard that required employers to maintain certain types of medi
cal records and to disclose those records to OSHA and NIOSH without em
ployee consent.384 Louisiana Chemical Association v. Marshall3*5 enforced 
OSHA’s records access rule, which requires disclosure of voluntarily main
tained medical records.386 In both cases, the courts described Whalen as estab
lishing that disclosure of private medical information to public health agencies 
is not a constitutional violation.387 In United States v. Westinghouse Electric 
Corporation ,388 the court upheld enforcement of a NIOSH subpoena for em
ployee medical records because Westinghouse had failed to prove that the in
formation in the medical records was of such a “high degree of sensitivity” that 
it outweighed the “substantial" public interest in allowing NIOSH to obtain 
the information.389 The court was concerned, however, that some medical 
records might contain sensitive information unrelated to occupational health 
matters and therefore ordered NIOSH to give prior notice to employees of its 
intent to examine files and to allow an opportunity to object.390 Louisiana 
Chemical39' and Westinghouse Electric392 both rejected allegations that the in
formation obtained by the government might become public on the ground 
that there was no proof that such an occurrence was likely.

384. Id. at 1240-41.
385. 550 F. Supp. 1136 (W.D. La. 1982).
386. Id. at 1143.
387. The United Steelworkers court concluded that "Whalen, indeed, supports OSHA's position here,

since the Court clearly rejected the notion that required disclosure of private medical information to 
public health agencies . . . violated the Constitution . .." 647 F.2d at 1241. Louisiana Chem. Ass'n
quoted some of the analysis in Whalen and concluded that "the factual background of the Whalen case 
indicates . . . that the law as defined therein should be the guiding precedent for this court to follow 
today.” 550 F. Supp. at 1142.

388. 638 F.2d 570 (3d Cir. 1980).
389. Id. at 579.
390. Id. at 580-81. Other courts have differed about the amount of protection required for employ

ees. Compare E.I. DuPont de Nemours & Co. v. Finklea, 442 F. Supp. 821, 825-26 (S.D. W. Va. 1977) 
(employee consent not condition precedent to granting of NIOSH subpoena) with General Motors 
Corp. v. Director of NIOSH, 459 F. Supp. 235, 239 (S.D. Ohio 1978) (employee consent or due process 
hearing required before NIOSH subpoena enforced).

391. 638 F.2d at 579-80.
392. 550 F. Supp. at 1142-43.
393. 636 F.2d 163 (6th Cir. 1980), cert, denied, 454 U.S. 877 (1981).
394. Id. at 166.
395. Id. at 167.
396. The argument that disclosure constitutes an unacceptable interference with the privacy rights of 

employees and physicians should also fail. See Memorandum of James E. Grace, M.D. In Support of 
Motion To Intervene, at 8-11. Louisiana Chem. Ass’n. v. Bingham, 550 F. Supp. 1136 (W.D. La. 1982). 
In its records access rulemaking OSHA found that, since the purpose of the rule was to improve the 

In General Motors Corp. v. Director of NIOSH 393 which enforced a sub
poena by NIOSH for medical records without employee consent, the Sixth 
Circuit ruled that Whalen allowed this sort of forced disclosure, as long as 
appropriate confidentiality measures were used.394 General Motors wanted to 
delete the names and addresses of employees from the medical records, but 
NIOSH argued successfully that the information was crucial to its 
investigation.395

The General Motors court reached the proper result because under a balanc
ing approach the decision should come out in favor of disclosure even without 
consent, as long as adequate security precautions are taken.396 The paucity of 
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information available about occupational disease is clear397 and the need for 
such information is beyond dispute. OSHA has found that workers know that 
employee medical information is routinely shared among management offi
cials and that widespread industrial policies concerning the acquisition and use 
of this information make the physician-patient relationship in this situation 
quite unlike the normal physician-patient relationship.398 Thus, the considera
ble public interest in disclosure outweighs the employees’ limited expectation 
of privacy in their medical records. Procedures to protect the confidentiality of 
the information399 and to provide for employee objections to government ac
cess400 can easily be arranged if further protections are necessary.

health of workers, disclosure of medical records would be unlikely to discourage employees from seek
ing medical care or to discourage occupational health physicians from providing care. Preamble to 
Records Access Rule, supra note 381, at 35,237.

397. See supra text accompanying notes 2 to 45 (discussing unavailability of information about occu
pational disease).

398. See Defendant’s Memorandum In Opposition to Plaintiff's Motions for Summary Judgment 
And In Support of Cross-Motion For Summary Judgment, at 93-98, Louisiana Chem. Ass'n v. Bing
ham, 550 F. Supp. 1136 (W.D. La. 1982). OSHA found that workers had to submit to examinations 
without a choice of physicians, company physicians testified without the consent of employees in work
ers’ compensation and other hearings, and workers were required to sign blanket consent forms for 
release of information. Id. at 94-95.

399. See 29 C.F.R. § 1913.10 (1983) (OSHA medical records confidentiality rules).
400. See id. § 1913.10(e) & (f) (requiring that, where individual notice is appropriate, employees be 

given notice of OSHA access to medical records and providing procedures for objection to OSHA 
access).

401. See 46 Fed. Reg. at 4412, 4414 (1981) (without proposed Hazard Identification Rule employee 
must rely largely upon employer to protect against injury and disease caused by hazardous chemicals).

402. Id.
403. Hazard Communication Rule, 48 Fed. Reg. 53,340 (1983) (to be codified at 29 C.F.R. 

§ 1910.1200).
404. Id. at 53,344.

2. Disclosure of Trade Secrets

For hazard warnings and records access to be effective, employees must be 
able to learn the identity of substances to which they have been exposed. 
Without that information, employees cannot determine the degree of risk asso
ciated with the exposure401 or establish the necessary causality to obtain ex 
ante compensation for work-related illnesses.402

Where the employer considers the identity of a chemical to be a trade secret, 
its disclosure poses two types of problems. First, OSHA and the states have 
had a difficult time determining how regulation should proceed. Different 
types of regulations have been adopted and, as a result, a vigorous debate con
cerning the merits and demerits of each exists. Further, there are significant 
statutory and constitutional questions concerning the legality of requiring dis
closure of trade secrets, whatever the format.

Types of Disclosure. OSHA’s hazard communication rule403 allows
manufacturers to withhold the specific chemical identity of a substance to pro
tect its status as a trade secret.404 The identity of such a substance will be dis
closed to physicians, epidemiologists, toxicologists, and other health 
professionals if those persons can meet four conditions specified in the rule. 
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Except when the information is needed for emergency medical treatment,405 
the health professional must sign a confidentiality agreement406 and must de
tail in writing the confidentiality measures that will be taken,407 describe how 
the identity will be used for one of the purposes specified in the act,408 and 
establish that the identity is essential for that purpose and that other informa
tion about the substance will not suffice.409 The permissible purposes listed in 
the rule include medical treatment, scientific study, and hazard monitoring.410 
The confidentiality agreement may include a provision for liquidated dam
ages.411 Finally, a manufacturer is permitted to deny a request for a trade se
cret if it has explained its reasons for doing so in a written memo to the health 
professional.412 The health professional may appeal the denial to OSHA, 
which will determine whether the manufacturer has supported the claim that 
the identity is a trade secret and whether the health professional has met the 
four conditions specified in the rule.413 If OSHA determines the conditions 
were met or that the identity is not a trade secret, the manufacturer will be 
subject to citation by OSHA,414 with potential financial penalties.415

405. Id. at 53.344-45. The manufacturer must identify the chemical to a treating physician or nurse 
in a medical emergency without the existence of a written statement or a confidentiality agreement 
required in the normal case. Id. The manufacturer may insist, however, that the other requirements of 
the Act be met when time allows. Hazard Communication Rule, supra note 403. at 53.345.

406. Hazard Communication Rule, supra note 403, at 53,345.
407. Id.
408. Id.
409. Id.
410. Id.
411. Id.
412. Id.
413. Id.
414. Id
415. See 29 U.S.C. § 666(b) (1982) (serious violation of OSHA rule punishable by civil fine of up to 

$1,000 for each violation); see also id. § 666(a) (willful or repeated violation of OSHA rule punishable 
bv civil fine of up to $10,000 for each violation).

'416. 29 C.F.R. § 1910.20(f)(2) (1983).
417. Id. § 1910.20(f)(3).
418. 47 Fed. Reg. 30.420. 30.429-30, 30.437. The proposals for modification of the records access 

rule are substantially similar to those originally proposed for the hazard communication rule. 47 Fed 
Reg. 12.092. 12.105-06. 12.122 (1982). After receiving comments, however. OSHA significantly revised 
the proposals for the Hazard Communication Rule. Preamble to the Hazard Communication Rule. 48 
Fed. Reg. 53.280. 53.314-20 (1983). Presumably. OSHA will consider similar criticisms before adopting 
final modifications of the records access rule.

OSHA's records access rule, which was promulgated during the Carter ad
ministration. does not allow employers to delete the identity of chemicals from 
records that must be disclosed to employees.416 If the identity is a trade secret, 
employees can be required to sign a confidentiality agreement, but the agree
ment cannot include a liquidated damages provision.417 Under the Reagan ad
ministration, OSHA has proposed a modification of the records access rule. 
Presumably the modified rule will include a policy on trade secrets similar to 
the one adopted in the hazard communication rule.418

The vast majority of states that regulate the disclosure of information to 
employees, including some that order disclosure of the identity of chemicals 
used in the workplace, have not indicated whether trade secret information is 
to remain confidential. Most of these states have a general statutory prohibi
tion against the disclosure of trade secret information by employees of occupa
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tional safety and health agencies,419 but some states apparently lack this 
requirement.420 Those few states that have indicated how disclosure of trade 
secrets is to be regulated have adopted one of three different regulatory 
schemes: absolute protection,421 physician access to substance identity,422 or 
physician access to substance identity and worker access to substance identity 
for chemicals that are carcinogens, mutagens, or teratogens.423

419. See Ariz. Rev. Stat. Ann. § 23-426 (Supp. 1983); N.C. Gen. Stat. § 95-152 (1981).
420. See Me. Rev. Stat. Ann. tit. 26, § 1701-1707 (Supp. 1982).
421. See, e.g.. Conn. Pub. Act No. 82-251, 1982 Conn. Leois. Serv. (West) 251: Ill. Pub. Act No. 83- 

240, 1983 111. Legis. Serv. (West) 240; Mass. ch. 470, 1983 Mass. Legis. Serv. (West) 470: N.Y. Lab. 
Law § 877(i) (McKinney Supp. 1982).

422. See Wis. Stat. Ann. § 101.529 (West Supp. 1982).
423. See 1983 N.J. Sess. Law Serv. (West). Emp. Safety & Health Guide (CCH) J 12,912 (1983); 

R.l. House Bill No. 5104 (1983), Emp. Safety & Health Guide (CCH) U 12,827 (1983).
424. See infra note 497 (announcement by OSHA administrator).
425. 29 U.S.C. § 667(c) (1976); see also Preamble to the Hazard Communication Rule, supra note 

418, at 53,284. See O.S.H. Rep. (BNA) 907 (Mar. 24, 1983).
426. See infra notes 492 to 499 and accompanying text.
427. See infra text accompanying notes 500 to 513 (questioning legality of preemption).
428. See supra note 59 (disclosure infeasible because value of information is reduced).

The state programs, however, may no longer have legal effect. In announc
ing its hazard communication rule, OSHA claimed that it intended to preempt 
all state laws on hazard communication requirements by promulgating a 
“standard” concerning such warnings.424 Congress has authorized the states to 
regulate worker health and safety relating to any federal “standard” promul
gated under the OSHA act only when the state regulation is “at least as effec
tive” as the OSHA regulation, is not an undue burden on interstate commerce, 
and is required by “compelling local circumstances.”425 State regulations that 
are at least as effective as the OSHA warning rule arguably do not burden 
interstate commerce for the reasons that will be discussed.426 A state, however, 
may have a difficult time justifying such regulation as being compelled by a 
local need. To meet this requirement, the state would have to establish that 
local industries covered by the rule pose health dangers to local workers and 
that the federal rule provides insufficient protection. Although states can con
ceivably meet this burden of proof, state regulation cannot be generic, but 
must be tied to specific factual situations which justify a broader rule. If the 
OSHA claim of preemption is correct,427 the rule will eliminate any state regu
lations that give employees access to trade secrets, or that give access to other 
persons under conditions different from the OSHA rule.

The advantages and disadvantages of these various regulatory schemes have 
been vigorously debated. The arguments concern two issues. First, should 
there be direct disclosure to workers or is indirect disclosure sufficient? Sec
ond, in either case, what terms and conditions concerning disclosure are 
appropriate?

If an unorganized worker must hire a health professional in order to learn 
the identity of a substance, most will be discouraged from doing so. One prob
lem is that without prior access to the information, the employee cannot deter
mine whether purchasing health professional services is worth the cost.428 A 
second problem is that the services might be too expensive, especially if prepa
ration of the written request for the information is burdensome or an appeal to 
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OSHA is necessary to obtain the information.429 By comparison, if unions hire 
health professionals on a retainer basis, the need to determine the value of 
access to the information before it is purchased can be avoided. Moreover, 
since the cost of hiring health professionals would be spread over the entire 
membership, the problem of the high cost of acquiring the information would 
be less discouraging. Therefore, if disclosure is indirect, only employees who 
are members of labor unions are likely to take advantage of access to trade 
secret identities.

429. See supra text accompanying notes 403 to 415 (discussing hazard warning rule).
430. Preamble to the Records Access Rule, supra note 381, at 35,274.
431. Id. at 35.237-39, 35,274-75; see 46 Fed. Reg. 4412, 4426 (1981) (proposed Hazard Identification 

Rule).
432. Preamble to the Records Access Rule, supra note 381. at 35.239-40.
433. Preamble to the Hazard Communication Rule, supra note 418, at 53,318.
434. Id.

Even if employees were given the identity of chemicals directly, they likely 
would require professional assistance in order to evaluate the information. 
The mere possession of chemical identity, therefore, may be of limited use in 
assisting the employees in bargaining individually for ex ante compensation. 
Nevertheless, some information would be available to workers through librar
ies and public health agencies. Further, independent researchers might be as
sisted if workers had the identity of chemicals to which they were exposed. 
Finally, the information would be useful for purposes of medical treatment 
and obtaining ex post compensation if workers became ill. Direct disclosure 
prior to illness would eliminate the necessity of attempts to obtain the identity 
after an illness occurs and would therefore speed both treatment and 
compensation.

Employers have argued, however, that direct disclosure would make it more 
likely that trade secrets would be disclosed without authorization. Under the 
Carter administration. OSHA balanced this concern against the workers’ need 
to know the information and concluded that “the public health interest in ac
cess prevails.”430 For two reasons, the agency discounted the danger to em
ployers of unauthorized disclosure. First, all important information such as 
manufacturing processes and the composition of chemicals in the processes 
would remain secret.431 Second, employees may be required to sign confidenti
ality agreements, and the agency noted that such agreements have generally 
worked well to protect trade secrets.432

In promulgating the hazard communication rule, the Reagan administration 
OSHA accepted the employers’ arguments. First, the agency concluded that 
indirect disclosure adequately protected workers.433 Second, the agency was 
concerned that some employees who were not employed by the owner of a 
trade secret would receive trade secret information. The agency noted that 
firms that manufacture chemicals would be required under a direct disclosure 
rule to divulge the identity of chemicals to the employees of firms that use 
those chemicals. The agency thought that the lack of control by the owner of 
the trade secret over employees who would be given the information would 
make unauthorized disclosure more likely and would make it more difficult to 
find the culprit.434
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The Reagan administration OSHA may have overestimated the danger that 
there would be unauthorized disclosure of trade secrets. There apparently was 
no evidence in the hazard communication rulemaking record of an employee’s 
disclosing a trade secret to a competitor.435 Moreover, any manufacturer can 
obtain a court order to prevent the use of a trade secret by a competitor who 
knowingly acquires the information without authorization.436

435. Barringer, Workers Gel Access to Health Hazard Information. Wash. Post, Nov. 22. 1983. at 
A19. col. 1 (statement of AFL-CIO safety expert).

436. 1 R. Milgram, Milgram on Trade Secrets §§ 5.04, 7.08 (1983).
437. See supra text accompanying notes 416 to 418 (discussing records access rule and proposed 

modifications).
438. See supra text accompanying notes 403 to 415 (discussing hazard communication rule).
439. 48 Fed. Reg. 53,280. 53,315 (1983).
440. See supra text accompanying notes 49 to 52 (discussing employer incentives to keep health 

information confidential); see 48 Fed. Reg. 53,280, 53,315 (1983) (excessive denial of information on 
unsubstantiated trade secret grounds has been a significant problem to date).

Ultimately, the rulemakers’ difficulty in choosing between direct and indi
rect disclosure is tied to their inability to predict whether direct disclosure 
poses a significantly higher danger that trade secrets will be divulged to com
petitors. Some experimentation with each method would be useful. The at
tempt by OSHA to preempt inconsistent state laws will significantly limit any 
such experimentation by forcing states to adopt only rules requiring indirect 
disclosure. Moreover, OSHA should have adopted a disclosure policy that 
would allow consideration of the danger of disclosure based on the particular 
situation. Disclosure should be required or prohibited on an industry-by-in- 
dustry basis as the facts warrant. In some industries, especially those that are 
not unionized, the need for direct disclosure may be especially compelling. 
Moreover, the danger of unauthorized disclosure in particular industries may 
be slight. For example, the trade secret may involve only a limited number of 
employees, or only those employees who are directly employed by the owner 
of the trade secret. A flexible rule would give OSHA more discretion to accu
mulate evidence concerning the advantages and disadvantages of direct disclo
sure and to offer greater protection to workers in appropriate circumstances.

The question of what conditions should be required for disclosure also poses 
issues that are difficult to evaluate. The Carter administration OSHA allowed 
employers and manufacturers to require only that individuals seeking infor
mation sign a confidentiality agreement, and liquidated damages provisions 
were prohibited.437 The Reagan administration OSHA has required that the 
health professional seeking access to trade secrets meet four conditions and 
sign a confidentiality agreement, which can include liquidated damages provi
sions, before such access is allowed.438 The agency has set itself up as a “refe
ree” between health professionals and employers and manufacturers to 
prevent misuse of the terms and conditions of disclosure by employers who 
wish to avoid divulging their trade secrets.439

While the appeal mechanism provided by the Reagan administration rule is 
a useful attempt to deter intransigence on the part of employers and manufac
turers, employers and manufacturers are likely to try to avoid disclosure. Ex
cept in certain competitive situations, employers and manufacturers have a 
clear incentive to refuse to accede to requests for chemical identity.440 As a 
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result, employers and manufacturers can be expected to argue that an appli
cant has not met the various conditions for disclosure and to force an appeal to 
OSHA. Although the employer or manufacturer faces a possible fine if it loses 
an appeal, the $1000 fine for each violation is unlikely to have a significant 
deterrent effect. Further, since claims concerning trade secrets could likely be 
made in good faith, the increased sanctions for willful violations would pose 
little threat.441 Finally, if OSHA orders disclosure, a company can be expected 
to seek judicial review and to obtain a protective order for the identity of its 
chemical until the matter is resolved.

441 See supra note 415 (sanctions for violation of OSHA rule).
442. 48 Fed. Reg. 53,280, 53,319 (1983).
443. See supra text accompanying notes 435 to 436 (arguing that Reagan administration OSHA may 

have overestimated danger of unauthorized disclosure of trade secrets).

Labor unions have argued that liquidated damages provisions will also be 
used by employers and manufacturers to attempt to deter individuals from 
seeking access to trade secret identities.442 Health professionals will agree to 
such damage provisions only if they can purchase insurance against their po
tential losses. No health professional will purchase the insurance unless in
come from the services rendered exceeds the cost of the insurance. Health 
professionals who seldom seek disclosure of this type of information may 
therefore be discouraged from obtaining insurance. Health professionals who 
work for unions or who have grants to study the information are unlikely to be 
deterred, however, unless the amount of liquidated damages being demanded 
results in excessive insurance premiums.

The advantage of the Carter administration’s approach is that once it has 
been determined that requiring disclosure of the identity of a substance is le
gal. employers and manufacturers will be unable to refuse to comply with re
quests for chemical identities. This approach, however, may not sufficiently 
protect the confidentiality of the information. The Reagan administration, on 
the other hand, has offered employers and manufacturers more protection by 
requiring disclosure only under certain terms and conditions, but it has 
thereby invited intransigence and delay.443 These more detailed procedures 
will undoubtedly limit the amount of information available. The current 
OSHA policy imposes the burden of establishing the need for disclosure and 
the unreasonableness of any demand for liquidated damages on the individual 
seeking disclosure. One reform that might discourage employer exploitation 
of this approach would be to shift the burden of proof on those issues to the 
trade secret owner.

Legality of Disclosure. There are significant statutory and constitutional
questions concerning the legality of requiring disclosure of trade secrets. One 
statutory issue is whether OSHA or a similar agency is authorized to divulge 
trade secret information. Another issue is whether OSHA can preempt state 
regulation in the area of hazard communication and, if so, to what extent. A 
constitutional issue is whether the disclosure of trade secrets constitutes a tak
ing of property without just compensation in violation of the fifth amendment. 
Each of these questions is considered below.
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Statutory Limitations. The federal Trade Secrets Act establishes crimi
nal penalties for any disclosure by federal employees “not authorized by law 
[of] any information . . . which . . . concerns or relates to trade secrets 
. . . T444 Most states have similar provisions.445 Certain federal446 and 
state447 448 agencies have been “authorized by law” to disclose proprietary infor
mation concerning toxic materials, but OSHA was granted no such specific 
authorization.

444. 18 U.S.C. § 1905 (1982). Since the Trade Secrets Act applies only to disclosure of trade secrets 
by government officials, it is unclear whether the Act proscribes agency action compelling disclosure of 
information directly to third parties. On the one hand, it can be argued that circumvention of the Act 
should not be allowed by disclosure to third parties. Cf. International Union of Elec., Radio and 
Machine Workers v. NLRB, 648 F.2d 18, 27 (D.C. Cir. 1980) (NLRB could not order employers to 
disclose copies of discrimination complaints filed with the EEOC when the EEOC could not itself 
disclose the information). On the other hand, it can be argued that the Act was intended only to protect 
the confidentiality of information held by the government and is therefore silent on the circumstances 
in which the government can order that trade secrets be disclosed directly to third parties.

445. See supra notes 293 to 305 and accompanying text (discussing state statutes).
446. The Toxic Substances Control Act (TSCA), which regulates the manufacture and sale of toxic 

substances, also requires that dangerous substances be “marked with or accompanied by clear and 
adequate warnings.” 15 U.S.C. § 2605 (a)(3) (1982).

447. See supra notes 419 to 423 and accompanying text (discussing state statutes concerning disclo
sure of trade secrets).

448. 441 U.S. 281 (1979).
449. Id. at 318. Section 10 of the Administrative Procedure Act provides that a reviewing court shall 

“hold unlawful and set aside agency action . . . not in accordance with law." 5 U.S.C. § 706(2)(A) 
(1982). The Court reasoned that "any disclosure that violates [the Trade Secrets Act] is ‘not in accord
ance with law' within the meaning of the [APA].” 441 U.S. at 318.

450. 441 U.S. at 304. The government had argued that the release of Chrysler’s information was 
authorized by 5 U.S.C. § 301 (1982), which empowers an executive department to "prescribe regula
tions" for the “the custody, use and preservation of its records . . .” The court concluded that Congress 
intended the provision to be used only for "procedural” and not “substantive” rules such as the release 
of proprietary information. 441 U.S. at 310-11.

451. 550 F. Supp 1136 (W.D. La. 1982).
452. Id. at 1143.
453. Id. at 1144. The district court also held that forced disclosure of proprietary information was 

permitted under OSHA’s authority to order employers to make available to the agency any records 
necessary or appropriate to determine the causes and prevention of occupational hazards. Id. at 1140. 
See 29 U.S.C. § 657(c)( 1) (1982). Even assuming that this section authorized disclosure of information 
to employees, which it does not, the Court in Chrysler rejected the argument that "any federal statute 

In Chrysler Corp. v. Brown?™ the Supreme Court considered the circum
stances in which an agency was authorized to release proprietary information 
without a specific legislative grant of authority. The Court held that the re
lease under the Freedom of Information Act (FOIA) of information submitted 
to the Defense Department by the Chrysler Motor Company could be enjoined 
if the disclosure was not “authorized by law” in a manner that satisfied the 
Trade Secrets Act.449 To satisfy this requirement, there had to be “a nexus 
between the [disclosure] regulations and some delegation of the requisite legis
lative authority by Congress.”450

In Louisiana Chemical Association v. Bingham ,451 a federal district court af
firmed OSHA’s exposure and medical records access rules, rejecting an argu
ment that OSHA had violated the Trade Secrets Act as interpreted by 
Chrysler,452 The district court reasoned that because OSHA’s enabling act au
thorized the agency's residual rulemaking powers, the disclosure of any trade 
secrets under an agency rule would be “authorized by law” as required by the 
Trade Secrets Act.453 The court, however, misunderstood the Chrvsler opinion. 
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The Chrysler Court required that the release of proprietary information “rea
sonably be within the contemplation of the grant of authority” cited for release 
of the information.454 Thus, the issue the Louisiana Chemical court should 
have addressed was whether Congress could be said to have contemplated that 
OSHA would disclose trade secrets as part of the exercise of its residual 
rulemaking powers.

that implies some authority to collect information must grant legislative authority to disclose that infor
mation to the public." 441 U.S. at 306 (emphasis in original).

454. 441 U.S. at 306 (emphasis added).
455. 29 U.S.C. § 664 (1982).
456. 29 U.S.C. §§ 65l(b)(5)-(6) (1982).
457. 18 U.S.C. § 1905 (1982).
458. 29 U.S.C. § 664 (1982).
459. Restatement of Torts § 757 comment b (1939); cf. McGarity & Shapiro. The Trade Secret 

Status of Health and Safety Testing Information: Reforming Agency Disclosure Policies. 93 Harv. L. 
Rev. 837, 862 ( 1980) (virtually all undisclosed health and safety data could be classified as trade secrets 
under Restatement definition).

A possible indication of congressional intent can be drawn from the OSHA 
statute. OSHA is specifically authorized to disclose trade secrets to other gov
ernment agencies or in other relevant proceedings under appropriate protec
tive orders.455 That Congress felt it necessary to give OSHA specific authority 
to divulge trade secret information in these instances suggests that Congress 
intended the Trade Secrets Act to prevent the release of such information in 
the absence of such a specific exemption. If Congress intended OSHA to have 
the authority to divulge trade secrets under its residual rulemaking powers, 
there would have been no need for Congress to create any exceptions to the 
Trade Secrets Act.

The enabling act contains other sections that implicitly support OSHA’s au
thority to order disclosure of trade secrets, however. OSHA is authorized to 
promulgate rules for occupational health matters by “innovative methods,” by 
exploration of “ways to discover latent diseases,” and by establishing “causal 
connections between disease and work in environmental conditions.”456 Since 
knowing the identity of a hazard is crucial to the discovery of occupational 
disease, OSHA's information disclosure regulations could be the type of “inno
vative” effort Congress intended the agency to use. If this interpretation is 
correct. Congress authorized OSHA to disclose trade secrets under both the 
statutory exceptions and the agency’s residual rulemaking authority.

Assuming that OSHA lacks the authority to disclose trade secrets under its 
residual rulemaking power, the agency may still be able to disclose informa
tion by demonstrating that it is not a trade secret. The Trade Secrets Act cov
ers information that “concerns or relates to the trade secrets, processes, 
operations, style of work or apparatus... of any person . . . ,”457 but neither 
that act nor the OSHA trade secrets provision458 gives any indication of what 
constitutes a trade secret. Agencies and courts that have considered the issue 
have usually adopted the Restatement of Torts definition. The Restatement de
fines a trade secret as “any formula, patterns, device or compilation of infor
mation which is used in one’s business and which gives him an advantage over 
competitors who do not know or use it.”459

Courts have not uniformly followed the Restatement definition, however. In 
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Public Citizens Health Research Group v. FDA 460 the United States Court of 
Appeals for the District of Columbia Circuit defined a trade secret for pur
poses of the FOIA as any “commercially valuable plan, formula, process or 
device that is used for the making, preparing, compounding or processing of 
trade commodities and that can be said to be the end product of either innova
tion or substantial effort.’’461 The court thought that the "Restatement defini
tion, tailored as it is to protecting business from breaches of contract and 
confidences by departing employees and others under fiduciary obligations, is 
ill-suited to the public law context in which the FOIA determinations must be 
made.”462 In the public law context, the court found that the “interests of the 
public in disclosure and the protection of innovation incentives pose important 
considerations which the common law definition was not designed to han
dle.”463 The court noted that none of the courts that had adopted the Restate
ment definition had critically considered its propriety in light of this 
distinction.464

460. 704 F.2d 1280 (D.C. Cir. 1983).
461. Id. at 1288.
462. Id. at 1289.
463. Id. at 1289 n.25 (citing McGarity & Shapiro, supra note 459, at 863).
464. 704 F.2d at 1288.
465. McGarity & Shapiro, supra note 459, at 859.
466. J. Reilly & G. Simon, Unions’ Rights to Company Information 221 (1980).
467. Id. at 219-20.
468. Restatement of Torts § 757 comment b (1939).
469. Even chemical identity might not be considered a trade secret if a court employed a test that 

balanced the need for privacy against the need for disclosure. Courts have used such a test in other 
contexts to determine whether proprietary information should be kept confidential, McGarity & Sha
piro, supra note 459, at 863, and the Supreme Court has construed the NLRB’s authority to order the 
disclosure of sensitive, private, but non-trade-secret, information to involve such a test. See infra notes 
514 to 519 and accompanying text (discussing NLRB disclosure authority). OSHA used a balancing 
test to determine that the identity of chemicals and other hazards must be disclosed. The agency found 

The scope of the FOIA provision and of the Trade Secrets Act are coexten
sive.465 As a result. Public Citizens Health Research Group may become influ
ential in defining trade secrets for OSHA’s purposes and may thereby affect the 
scope of OSHA’s authority to order disclosures. Both chemical identity and 
exposure data are likely to qualify for trade secret protection under the Re
statement definition. Companies can assert that knowing the identity of chem
icals used in manufacturing a product could be useful to competitors, 
especially when the product is not patentable or is no longer under patent pro
tection.466 Similarly, disclosure of exposure information could reveal the iden
tity of ingredients, the nature of a manufacturing process, or the degree of 
technological accomplishment of a firm.467 Under these circumstances, chemi
cal identity and exposure information give the owner “an advantage over com
petitors who do not know or use it.”468 Under the Public Citizens Health 
Research Group definition, however, only chemical identity is likely to qualify 
for trade secret protection. Chemical identity will qualify for protection as a 
“formula . . . used for the making of trade commodities” if it “can be said to 
be the end product of either innovation or substantial effort.” Since exposure 
data is unlikely to be “used for the making of trade commodities,” it is most 
likely the type of health and safety information for which the Public Citizens 
Health Research Group court refused to provide trade secret protection.469
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OSHA’s authority to disclose proprietary information may be quite limited. 
The identity of chemicals will be protected unless the courts are willing to hold 
that OSHA has the authority to disclose trade secrets. Exposure records could 
be disclosed if courts are willing to adopt the Public Citizens Health Research 
Group definition of a trade secret instead of the Restatement definition.

Constitutional Limitations. Companies have challenged regulations re
quiring disclosure of chemical identities that they consider to be trade secrets 
on the ground that such regulations are an unconstitutional taking of property 
without just compensation.470 These constitutional challenges raise two ques
tions: whether the identity of a chemical is property for constitutional pur
poses, and if so, whether its forced disclosure must be compensated.

that the “fundamental need” of workers to know the identity of harmful substances outweighed the 
harm caused by disclosure because the extent of such harm should be minimal. Preamble to Records 
Access Rule, supra note 381, at 35,239. OSHA believed that companies would not suffer serious finan
cial reverses because information concerning manufacturing processes and the percentage of a chemical 
substance in a mixture would remain confidential and because employers could condition access to 
information on the signing of confidentiality pledges. Id. Industry argued that such pledges would not 
be sufficient to prevent information from being leaked to competitors, but OSHA dismissed this claim 
on the ground that contracts of this type are currently being successfully used to protect proprietary 
information. Id. at 35,239-40.

470. U.S. Const, amend. V.
471. 460 F. Supp. 268 (D.D.C. 1978).
472. Id. at 273.
473. 481 F. Supp. 195 (S.D.N.Y. 1979).
474. Id. at 199; accord Monsanto Co. v. EPA, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20,561 (E.D. Mo. 

1983). In City of Oakland v. Oakland Raiders, the California Supreme Court considered whether Oak
land could condemn a privately owned football team and force it to remain in that city. 32 Cal. 3d 60, 
69-70, 646 P.2d 835, 840, 183 Cal. Rptr. 673, 679. The court found that the federal constitution does not 
distinguish between “property which is real or personal, tangible or intangible.” 32 Cal. 3d at 69, 646 
P.2d at 840, 183 Cal. Rptr. at 678.

475. Those courts that have found that trade secret information is not property have done so in a 
context that is not applicable to the forced disclosure of chemical identity. Several courts have held 
that pesticide health and safety information is not entitled to constitutional protection because it is 
generated and submitted voluntarily to obtain the benefits of a federal license. Mobay Chem. Corp. v. 
Gorsuch, 682 F.2d 419, 423 (3d Cir.), cert, denied, 103 S. Ct. 343 (1982); Chevron Chem. Co. v. Costle, 
641 F.2d 104, 114-15 (3d Cir.), cert, denied, 452 U.S. 961 (1981). In the case of the forced disclosure of 
chemical identity, employers cannot choose to avoid compliance and do not receive an economic bene
fit conferred by a license in return for disclosure of the information.

476. See, e.g., Goldblatt v. Hempstead, 369 U.S.590, 594-96 (1961) (ordinance prohibiting excava
tion not shown to be unreasonable; upheld as valid exercise of police power); Hadacheck v. Sebastian, 
239 U.S. 394, 411 (1915) (ordinance prohibiting operation of brickyard within city limits upheld be
cause not arbitrary or unjustly discriminatory); Ropico, Inc. v. City of New York, 425 F. Supp. 970, 977

Several federal courts have treated trade secrets as property for purposes of 
constitutional protection. In Zotos International, Inc. v. Kennedy,471 for exam
ple, a federal district court held that the identity of the ingredients of Zotos' 
cosmetics was property for purposes of due process protection.472 Similarly, in 
Amchem Products, Inc. v. ¿asz/e1,473 the court held that health and safety test
ing information submitted to the Environmental Protection Agency with an 
application for a license to sell a pesticide was property subject to the protec
tion of the fifth amendment.474 In light of these decisions, it is likely that chem
ical identity would be considered property for fifth amendment purposes.475

Reductions in the value of an individual’s property that result from state 
laws and regulations that are “reasonable” exercises of a state’s police powers 
do not require compensation.476 Similarly, the federal government can use its
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commerce power to “impair the value of property without compensation in the 
promotion of interstate commerce” up to the point at which regulation be
comes “so onerous as to constitute a taking.”477 To determine whether a regu
lation is “reasonable” or “onerous,” state and federal courts usually use a 
balancing test that weighs the public benefit against the private harm.478 The 
Supreme Court has indicated that the degree of private harm must be deter
mined on a case-by-case basis, but the Court has offered some guidelines con
cerning the factors it will consider: whether the “interference with property can 
be characterized as a physical invasion of government;” whether and to what 
degree the regulation has “interfered with distinct investment-backed expecta
tions;” and whether the regulation amounts to “the denial of one traditional 
property right” out of “a full bundle of property rights.”479

(S.D.N.Y. 1976) (temporary suspension of rights of certain creditors upheld as permissible exercise of 
state's police power).

477. J. Sackman, Nichol's Law of Eminent Domain § 1.42(6], at 1-205 (3rd rev. ed. 1980). See 
Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 136 (1977) (designation of Grand Central 
Terminal as historic landmark not sufficient interference with property rights to constitute taking); 
Pennsylvania Coal Co. v. Mahon, 260 U.S. 393. 413 (1922) (statute preventing exercise of contractual 
right to mine coal is sufficient interference with property rights to constitute a taking).

478. J. Sackman, supra note 477, at 1-205. 1-206.
479. Penn Cent. Transp. Co. v. New York City, 438 U.S. at 124, 130-31 (1978); see also Andrus v. 

Allard. 444 U.S. 51, 65-68 (1979) (prohibition on sale of eagles and eagle parts merely interference with 
one strand of bundle of property rights; not a taking).

480. 7 U.S.C. § 136h(d) (1982); cf. McGarity & Shapiro, supra note 459, at 874-75 (describing statu
tory provisions for compensation of registrants whose information is disclosed).

481. Petrolite Corp. v. EPA. 11 Envtl. L. Rep. (Envtl. L. Inst.) 20,751 (D.D.C. 1981) (memoran
dum opinion). Other courts have held that a pesticide registrant does not have any property interest in 
the testing data. As a result, any claim for compensation would have to fail. See supra note 475 (dis
cussing Mobay Chem. Co. and Chevron Chem. Co.).

482. Monsanto Co. v. EPA, 13 Envtl. L. Rep. (Envtl. L. Inst.) 20,561 (E.D. Mo. 1983); see also 
Pennwalt Corp. v. EPA. 11 Envtl. L. Rep. ( Envtl. L. Inst.) 20,762 (E.D. Pa. 1981) (EPA prelimina
rily enjoined from disclosure of data); Amchem Prods., Inc. v. Costle, 481 F. Supp. 195 (S.D.N.Y. 1979) 
(same).

483. 11 Envtl. L Rep. (Envtl. L. Inst.) 20,751 (D.D.C. 1981) (memorandum opinion).
484. Id. at 20.753.
485. Id.
486. 13 Envtl. L. Rep. (Envtl. L. Inst.) 20,561 (E.D. Mo. 1983).

Several cases have applied these tests to the disclosure of chemical identities. 
Pesticide registrants have argued that the provision of the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA) that allows the Environmental Pro
tection Agency to disclose test data submitted on behalf of a pesticide registra
tion constitutes a taking of property without just compensation.480 These 
arguments have been both rejected481 and accepted482 by federal district 
courts. In Petrolite Corp. v. EPA ,483 the district court upheld the disclosure 
provision after applying the three-part test outlined above.484 The court con
cluded that the statute could be upheld because the interference was not a 
physical taking of the property, it did not remove all of the economic value of 
the information because the Act did offer some compensation, and the regis
trant should not have expected that the information would remain confidential 
because it was prepared in order to obtain a government license.485 By com
parison. the district court in Monsanto Co. v. EPA ,486 held that the information 
was very valuable to the company, the disclosure of the information was un
necessary because it was EPA’s responsibility to protect the public, and the 
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provisions for compensation of the company were “arbitrary and vague."487

487. Id. at 20,569.
488. A strong argument can be made the conclusion was in error. See McGarity & Shapiro, supra 

note 459, at 40-45 (arguing Monsanto incorrectly decided).
489. See supra text accompanying notes 430 to 436 (discussing disagreement between Carter admin

istration OSHA and Reagan administration OSHA concerning danger of disclosure of trade secrets).
490. See, e.g., Andrus v. Allard, 444 U.S. 51, 66 (1979) (regulations prohibiting the sale of eagle 

feathers upheld since economic benefit of their possession not destroyed); Penn Cent. Transp. Co. v. 
New York City, 438 U.S. 104, 136 (1978) (refusal to allow erection of an office tower above Grand 
Central Station not a taking because substantial residuum of value left); Hamilton v. Kentucky Distil
leries Co., 251 U.S. 146, 157 (1919) (law banning sale of alcoholic beverages upheld because distillers 
could still export beverages and sell them for domestic purposes other than consumption)

491. See McGarity & Shapiro, supra note 459, at 851-57 (discussing value remaining after chemical 
identity disclosed).

492. 48 Fed. Reg. 53,280 (1983).
493. Id. at 53,283.

The usefulness and importance of disclosure of chemical identity has been 
previously documented. Even if the Monsanto court is correct that disclosure 
of testing information is unnecessary to protect the public,488 the same conclu
sion should not apply to disclosure of the identity of chemicals that are work
place hazards. Without authority to order disclosure, OSHA would be unable 
to protect workers.

Moreover, application of the factors the Supreme Court has used to measure 
private harm suggests that in this situation no taking has occurred. First, dis
closure here does not constitute a physical invasion of the property. Second, 
because of the existence of extensive government regulation, the diminution of 
“investment-backed expectations” should be minimal. Further, although there 
is no compensation for disclosure, disclosure will occur under procedures that 
are intended to minimize the risk of unauthorized communication of the infor
mation. While some controversy exists concerning methods of protection,489 
adequate safeguards make it unlikely that information will be leaked to com
petitors. In the event that chemical identity does become public, there still 
may not be a significant private harm. Courts have usually held that no taking 
has occurred unless the property no longer has substantial value to the 
owner.490 In many cases the investment of a property owner in chemical iden
tity would continue to have substantial value after disclosure of the identity 
because it would be protected by a patent or by the existence of good will.491 
Third, disclosure of chemical identity would interfere only with the right to 
exclusive use of the information, and an owner would retain all other property 
rights, including use of the information for its own purposes. As long as the 
confidentiality procedures for disclosure of trade secret chemical identities are 
adequate, the regulations should withstand an attack on the ground that they 
constitute an unconstitutional taking of property.

Federalism Limitations. One of the grounds upon which OSHA justified
its hazard communication rule492 was that most manufacturing industries are 
subject to numerous and potentially conflicting regulations resulting from the 
“proliferation of state and local hazard communication laws.”493 OSHA ex
plained the need for the rule by stating that the various state regulations cover 
different lists of substances, have different reporting requirements, serve differ
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ent purposes, have different labeling and material safety data sheet require
ments, and have different educational and training requirements.494 OSHA 
noted that the “potential for conflicting or cumulatively burdensome state and 
local laws has been acknowledged by industry representatives to be im
mense.”495 As a result, OSHA declared that its disclosure rule was “intended 
to address comprehensively the issue of evaluating and communicating chemi
cal hazards to employees in the manufacturing sector and to preempt any state 
law pertaining to this subject.”496

494. Id. at 53,284.
495. Id.
496. Id. at 53,340.
497. 5 U.S.C. § 706(2)(a) (1982).
498. See id. at 53,306. (recognizing manufacturers have best access to information regarding their 

chemicals).
499. See supra note 328.

OSHA’s decision can be challenged on two legal grounds. One challenge is 
that it is arbitrary and capricious because it concerns all aspects of hazard 
regulation instead of only those that pose burdens on interstate commerce and 
because it preempts all regulation instead of only state coverage of manufac
turing industries.497 Another challenge is that OSHA lacks the statutory au
thority to engage in preemption, either expressly or implicitly.

OSHA’s concern about the burden of conflicting state regulation is valid up 
to a point. Most employers look to the manufacturer of the chemicals they use 
for the information needed to satisfy disclosure requirements.498 Standardized 
requirements concerning the format and nature of disclosure would undoubt
edly ease the burden on manufacturers who engage in interstate commerce. 
Moreover, employers who operate in more than one state could make a stan
dardized disclosure to all employees exposed to the same chemicals. Thus, for 
items like the relationship of labels and material safety data sheets, the content 
of material safety data sheets, and the nature of education and training, a stan
dardized requirement is unobjectionable.

OSHA’s concern about conflicting state laws is not valid, however, when it is 
directed toward regulations that give workers more information than OSHA’s 
own regulations require. First, policy judgments concerning how much infor
mation should be disclosed involve difficult choices about which the states and 
OSHA could legitimately disagree. These judgments concern such issues as 
how many chemicals should be covered, to whom trade secrets should be dis
closed, and under what conditions such disclosures should be made.499 Second, 
state requirements that a manufacturer provide additional information are less 
burdensome than requirements concerning the format and nature of the dis
closure. For example, a state requirement that an employer provide informa
tion about a chemical that is not within the OSHA regulation is easily satisfied. 
The employers can provide the information using the same format and method 
as under the OSHA rule. Differences concerning the person to whom trade 
secret identities are to be disclosed and the conditions of that disclosure are 
even less burdensome. If disclosure is to be made to employees instead of to 
health professionals, the local employer can easily adjust. Since any confiden
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tiality agreement would have to be locally arranged anyway, the terms and 
conditions of each contract would have to be different in different states.

OSHA’s announcement that it has preempted state hazard communications 
regulation “in all occupational settings”500 is inconsistent with the text of its 
rule, which appears to limit the preemption to state regulation of manufactur
ing industries.501 If OSHA pursues its broader claim, a court should find it to 
be patently unreasonable for OSHA to preempt all state regulation, including 
that for service and other nonmanufacturing industries, and then to regulate 
only manufacturing industries. OSHA’s explanation for limiting its regulation 
to manufacturing industries was that most of the cases of occupational disease 
occurred there and that OSHA was starting its regulation of hazard communi
cations where it would do the most good. Although OSHA’s choice to promul
gate a regulation limited to manufacturing industries may have been rational, 
this explanation fails to explain why state regulation of other areas must be 
preempted.

500. See 13 O.S.H. Rep. (BNA) 795 (1983) (announcement by OSHA administrator).
501. 48 Fed. Reg. at 53.340.
502. 29 U.S.C. § 667(c) (1982).
503. See supra text accompanying notes 330 to 343 (discussing whether OSHA disclosure regulations 

can be considered ’‘standards").
504. Id.
505. 103 S. Ct. 1713 (1983).
506. Id. at 1722; see Wiggins, Federalism Balancing and the Burger Court: California’s Nuclear Law as 

a Preemption Case Study, 13 U.C.D. L. Rev. 27, 30-34 (1979) (explanation of preemption precedent).
507. Pacific Gas, 103 S. Ct. at 1722; see Wiggins, supra note 506, at 42-56 (explanation of preemption 

precedent).

OSHA has statutory authority to preempt state regulations only if the haz
ard communication rule can be considered a health and safety “standard.”502 
As indicated earlier, it is doubtful whether the regulation of information con
stitutes such a standard.503 The only case which has addressed this issue held 
that this kind of regulation was not a standard, but it may be possible to distin
guish the case as not being applicable to the regulation of hazard communica
tions.504 If the OSHA rule is not considered a standard, there is still a question 
whether state regulation is implicitly preempted. OSHA seemed to have that 
intention when it established preemption in its rule, an act that would be un
necessary if the statutory preemption provision applied.

In Pacific Gas and Electric Co. v. State Energy Resources Conservation and 
Development Commission ,505 a recent case involving a conflict between federal 
and state regulation of nuclear power plants, the Supreme Court held that a 
state is implicitly preempted from regulating whenever federal regulation is 
“so pervasive” as to create an inference that state action is precluded or when
ever the federal interest is “so dominant” that it can be assumed that there is 
no room for state legislation.506 The Court also indicated that a state is pre
empted from regulation when its legislation conflicts with federal efforts either 
because compliance with both types of regulation is a “physical impossibility” 
or because state law is an “obstacle” to the “execution of the full purposes and 
objectives of Congress.”507

In Pacific Gas the Supreme Court reaffirmed its position that the “historic 
police powers of the States were not to be superseded by the Federal Act unless 
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that was the clear and manifest purpose of Congress.”508 Under the Pacific Gas 
principles, no clear congressional intent to preempt can be inferred from the 
OSHA statute. Congress obviously envisioned a system of dual enforcement. 
It sanctioned state regulation in excess of federal standards in appropriate cir
cumstances.509 Congress also stated that one of the purposes of the OSHA Act 
was to provide healthier and safer workplaces “by encouraging the States to 
assume the fullest responsibility for the administration and enforcement of 
their occupational health and safety laws by providing grants to the States to 
assist” their efforts.510 Moreover, unlike federal regulation of nuclear power 
generation, OSHA regulation does not necessarily cover all of the firms which 
are potentially subject to regulation. Instead of enacting an all-encompassing 
scheme of regulation, Congress gave OSHA the burden of establishing the 
need for regulation before the agency can regulate a specific industry.511 In 
addition, state regulation cannot be said to be an “obstacle” to federal pur
poses.512 The purpose of the OSHA Act is to “assure as far as possible that 
every working man and woman . . . [have] . . . safe and healthful working 
conditions . . . ”513 The Act is not intended to protect American industry from 
potentially burdensome state regulation. As long as the purpose of state regu
lation is to disclose additional information to workers, it is not inimical to the 
purposes of the OSHA act. Finally, OSHA and state regulation can coexist 
without physical impossibility. If the state requires the disclosure of additional 
information, additional signs or material safety data sheets can be distributed 
without disturbing any federal requirements.

508. Pacific Gas, 103 S. Ct. at 1723 (quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218. 230 
(1947)). Normally, the Court has found express preemption only when Congress has spoken in une
quivocal terms. Wiggins, supra note 506, at 43. In cases where parties have argued that preemption is 
implied, the Court has been reluctant to intrude on a state’s ability to regulate unless the implication is 
quite strong. See New York Dep’t of Social Servs. v. Dublino, 413 U.S. 405, 415 (1973) (mere complex
ity of a legislative scheme does not imply that preemption was intended if. given the complexity of a 
matter addressed by Congress, a detailed legislative scheme would be both likely and appropriate). 
Moreover, the Court has limited the number of areas which are so intrinsically federal, like foreign 
affairs, that preemption has to be implied. Wiggins, supra note 506, at 34.

509. 29 U.S.C. § 667(c) (1982); see S. Rep. No. 1282, 91st Cong., 2d Sess. 18. reprinted in 1970 U.S. 
Code Cong. & Ad. News 5177, 5194-95 (states encouraged to develop health and safety standards in 
areas covered by federal law; state plans must be approved by Secretary of Labor).

510. 29 U.S.C. § 651(b)(l 1) (1982).
511. See Industrial Union Dep’t v. American Petroleum Inst., 448 U.S. 607, 652 (1980) (before it 

may regulate, OSHA must show that significant hazard exists, and that its regulation will reduce risk 
from that hazard), construing 29 U.S.C. § 55(b)(5) (standard promulgated shall be that which “most 
adequately assures, to the extent feasible, on the basis of the best available evidence” that no material 
impairment occur to employees, even with regular exposure to hazard).

512. For cases of preemption based on conflict as an obstacle to a federal purpose, the Supreme 
Court has required that Congress have intended to impose a uniform set of national standards. See 
Ray v. Atlantic Richfield Co.. 435 U.S. 151, 163-68 (1978) (Washington law requiring stricter ship 
safety requirements preempted by federal law intended to establish uniform national standards).

513. 29 U.S.C. § 651(b) (1982).

C. NLRB REGULATION

Collective bargaining agreement provisions concerning the disclosure of in
formation can take the form of any of the various current or proposed regula
tory arrangements, with the attendant advantages and disadvantages of each. 
The scope of disclosure will depend on the strength of the union and its will



1292 The Georgetown Law Journal [Vol. 72:1231

ingness to make information disclosure an important part of its representa
tional efforts. In the past, unions have not always been diligent about pressing 
such issues.514

514. See supra text accompanying notes 87 to 102 (discussing failure of unions to make employee 
health a major issue in collective bargaining).

515. This duty applies to the union’s role both in negotiating collective bargaining agreements, see 
generally NLRB v. Truitt Mfg. Co., 351 U.S. 149 (1956), and in administering an agreement already in 
effect, see generally NLRB v. Acme Indus. Co., 385 U.S. 432 (1967). Failure to provide relevant infor
mation constitutes a violation of sections 8(a)(5) and 8(a)(1) of the Act.

516. See generally R. Gorman, Basic Text on Labor Law, Unionization, and Collective 
Bargaining ch. 20, §§4-5 at 409-18 (1976) (discussing pre-1976 employer disclosure cases); J. 
O’Reilly & G. Simon, Unions’ Right to Company Information (1980) (discussing legislative, ju
dicial, and agency requirements for employer disclosures).

517. 440 U.S. 301 (1979).
518. Id. at 315.
519. New Jersey Bell Tel. Co. v. NLRB. 720 F.2d 789, 791-92 (3d Cir. 1983). denying enforcement to 

265 NLRB No. 180 (Dec. 16, 1982) (no violation when employer refused to give union attendance 
and tardiness records without employee consent); Johns-Manville Sales Corp., 252 N.L.R.B. 368 (1980) 
(no unfair labor practice when employer refused to give union the names of 34 employees whose medi
cal files had been “red-tagged” because of diagnoses of pneumoconiosis); LaGuardia Hospital. 360 
N.L.R.B. 1455 (1982) (employer does not have to reveal patient names in connection with grievance). 
See also Memorandum 79-22 of NLRB General Counsel to Field Offices on Supreme Court's Decision 
in Detroit Edison Co. v. NLRB, 4 Lab. Law Rep. (CCH) H 9189 (June 26, 1981) (outlining expanded 
investigation procedure applicable where charged party contends relevant information privileged 
against disclosure in form requested).

520. 711 F.2d 348 ( D.C. Cir. 1983), enforcing Minnesota Mining & Mfg. Co., 261 N.L.R.B. 27 
(1982), Borden Chem., 261 N.L.R.B. 64 (1982), and Colgate-Palmolive Co., 261 N.L.R.B. 90 (1982).

521. Minnesota Mining & Mfg. Co., 261 N.L.R.B. at 27; Colgate-Palmolive Co.. 261 N.L.R.B. at 91.
522. Borden Chem., 261 N.L.R.B. at 64.

Under the National Labor Relations Act, an employer must provide the 
union with information relevant or necessary to the union’s role as exclusive 
bargaining representative.515 Before 1979 the NLRB and federal courts of ap
peals only occasionally refused to order employers to turn over admittedly rel
evant information.516 517 Employers could not avoid disclosing information by 
claiming that the information being sought by the union was confidential.

Matters changed, however, when in Detroit Edison Co. v. NLRB,5V1 the 
Supreme Court held that in evaluating a union’s request for relevant informa
tion. the Board must balance the employer’s “legitimate and substantial” inter
est in secrecy with the union’s interest in having the information.518 In that 
case, the Court reversed a Board order that the employer provide the union 
with copies of aptitude test questions and answers and employee test scores 
because of the employer’s overriding interest in maintaining test validity and 
in preserving employee expectations of privacy. Since Detroit Edison, employ
ers have apparently met with more success in asserting claims of confidential
ity, sensitivity, or privilege in response to requests for information.519

Oil Chemical & Atomic Workers Local 6-418 v. NLRB,520 a recent case 
which consolidated for review three NLRB decisions, raised the issue of the 
application of Detroit Edison to occupational health information. In two of 
these cases, the union requested the generic names of all substances used by 
the employers and health information on past and present employees.521 In the 
third case the union sought a list of the generic and trade names of all chemi
cals handled by union members.522 The employers resisted, raising defenses of 
the lack of relevance of the information, confidentiality of the medical records, 
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and the trade secret status of the chemicals used.523 In each of the cases the 
Board found the requested information relevant to the union’s role as bargain
ing representative.524 In the two cases in which the union was seeking medical 
records, the Board rejected the employer’s claims that the records were confi
dential because the union had not sought individually identified records and 
had agreed that identifying data could be removed from the records.525 The 
Board also found that the employers had failed to substantiate most of their 
claims of trade secrecy.526 The Board therefore ordered the employers to pro
duce the requested information on all substances as to which no claim of trade 
secrecy could be made. As to any trade secrets, it would seem that the Board 
should have turned to Detroit Edison to balance the union’s need for relevant 
information with the employers’ concerns about secrecy. Instead, however, it 
ordered the parties to bargain collectively in an attempt to reach some accom
modation of their competing interests on their own.527

523. Additional defenses of burdensomeness, costliness and waiver were summarily rejected. Col
gate-Palmolive Co., 261 N.L.R.B. at 92-93.

524. Minnesota Mining & Mfg. Co., 261 N.L.R.B. at 32; Borden Chem., 261 N.L.R.B. at 65; Colgate- 
Palmolive Co., 261 N.L.R.B at 90.

525. Minnesota Mining & Mfg. Co., 261 N.L.R.B. at 30-31; Colgate-Palmolive Co.. 261 N.L.R.B. at 
93. The Board also held that if the supplying of aggregate medical data resulted in the unavoidable 
identification of some employee names, the union’s need for the data outweighed the ‘‘minimal” intru
sion on employee privacy. Minnesota Mining & Mfg. Co., 261 N.L.R.B. at 31; Colgate-Palmolive Co., 
261 NLRB. at 94

526. The Minnesota Mining and Manufacturing Co. patent officer testified that the identities of only 
five to ten of the 700 different items produced at the plant and only one raw material used there would 
harm the company if disclosed to a competitor. 261 N L R B at 31. Similarly, Colgate-Palmolive esti
mated that of 150 ingredients it uses, only three or four percent could be classified as trade secrets. Id. 
at 97.

527. Minnesota Mining & Mfg. Co., 261 NLRB. at 32; Borden Chem., 261 N.L.R.B at 65; Col
gate-Palmolive Co.. 261 N.L.R.B. at 94-95. The Board claimed it was not shirking its responsibility to 
resolve the controversy, for it had at least decided that all the requested information was relevant. 
Minnesota Mining & Mfg. Co.. 261 N.L.R.B. at 32 n.26. It maintained that it could not engage in the 
Detroit Edison balancing analysis until it had afforded the parties a chance to resolve the matter. Min
nesota Mining & Mfg. Co., 261 N.L.R.B. at 32; Borden Chem.. 261 N.L R.B at 65; Colgate-Palmolive 
Co., 261 N.L.R.B. at 95.

528. Oil, Chemical & Atomic Workers Local No. 6-418 v. NLRB, 711 F.2d 348 (D C. Cir. 1983).
529. The court stated:

In cases like those now before us, where the employees admittedly are exposed to a variety of 
potential hazards and have expressed growing and legitimate concern over their health and 
safety, where the unions explained the rationales underlying their requests in considerable 
detail, and where the pertinent collective bargaining agreements obligate both management 
and the unions to take specified actions to safeguard employees' health and safety, the rele
vance of a wide range of information concerning the various elements of the working environ
ment and employees’ health experiences cannot be gainsaid.

711 F.2d at 361.

The United States Court of Appeals for the District of Columbia Circuit 
enforced the Board’s orders in all three cases.528 Although the court agreed 
with the Board’s assessment of the relevance of the requested information, it 
carefully described the factual settings of the requests and thus arguably left 
room to distinguish future requests on their facts.529 The court went on to ap
prove the Board’s referral of the trade secret issues to the collective bargaining 
process. Rejecting the unions’ contention that the Board had violated the Act 
by refusing to decide the issue directly, the court concluded that the Board had 
acted within its remedial discretion in relying on the longstanding bargaining 



1294 The Georgetown Law Journal [Vol. 72:1231

relationship among the three employers and their unions as a first step in 
resolving the issue.530 It is likely that the parties will now return to the bargain
ing table, fail to reach a resolution, and be back before the Board with a sec
ond complaint of refusal to provide information. The Board will then have to 
reach some decision concerning the balancing of interests, and another round 
of appellate review is sure to follow.

530. Id. at 362.

Even if the employers are ultimately required to disclose trade secrets to the 
unions in these cases, the decision may do little to offset general weaknesses in 
union bargaining positions. The balancing analysis mandated by Detroit 
Edison creates uncertainty and thus provides a strong incentive for delaying 
tactics by employers. The Board and the courts will have to develop tests to 
evaluate employer defenses of confidentiality or secrecy, to define trade secrets 
under the Act, and to measure the adequacy of procedures designed to protect 
confidentiality. Each of these tests will have to be developed through litigation 
of individual cases. Employers who do not wish to disclose chemical identities 
can be expected to litigate these cases fully. Litigation of a single unfair labor 
practice charge can take years, and the whole process of defining the applica
tion of the Act to disclosure of chemical identities could take decades. In the 
meantime, employers can resist union requests for chemical identities, leaving 
unions with only their economic power to compel disclosure.

V. Reform of Information Regulation

Recent interest in the forced disclosure of information concerning occupa
tional disease has produced a complex scheme of laws and regulations and has 
raised a number of statutory and constitutional issues concerning their legality. 
Workers in manufacturing industries are protected by OSHA’s hazard warning 
rule. The millions of workers who are not covered by the hazard warning rule 
are protected by those state rules which have not been preempted by OSHA, 
by OSHA’s records access rule if their employer voluntarily maintains expo
sure or medical records, and by disclosure requirements that are part of the 
few exposure standards promulgated by OSHA. The agency’s warning rule 
contains a definition of hazardous chemicals that is narrower than that used by 
the records access rule. As a consequence, the coverage of the warning rule is 
limited. A similar restriction on the records access rule has been proposed.

Information disclosure is also limited by restrictions put on the disclosure of 
trade secrets. OSHA’s warning rule limits disclosure of trade secrets to health 
professionals with a considerable number of restrictions. The agency’s records 
access rule orders disclosure to employees of trade secret identities, imposing 
only the condition that a confidentiality agreement be signed. OSHA, how
ever, has proposed to amend the records access rule to make its provisions 
concerning disclosure of trade secrets similar to those in the warning rule. 
State provisions vary, but some states apparently allow direct disclosure to em
ployees under certain circumstances. OSHA has attempted to preempt any 
direct disclosure requirements in the state laws for manufacturing industries.

For workers in unionized industries, NLRB regulation could offer some 
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hope of additional information disclosure. While employers generally are re
quired to provide relevant information to unions, recent decisions have given 
them grounds for denying access to information they consider confidential. 
Although unions will probably prevail if they insist on obtaining access to the 
information under appropriate confidentiality orders, the opportunity for de
lay by employers is great. The high cost of prolonged litigation may make it 
difficult if not impossible for some unions to obtain information by this 
method.

OSHA’s attempts to limit the scope of disclosure regulation, including its 
preemption of state laws, have been motivated by the agency’s desire to reduce 
the costs to industry of those regulations. OSHA may have gone too far in this 
direction. There appear to be significant gaps where workers are unlikely to 
obtain necessary information or to receive appropriate compensation for occu
pational illnesses. Additional OSHA regulation should tailor the regulatory 
response to the danger perceived in a particular industry. Workers should at 
least be given the identity of any chemical to which they are exposed, unless it 
is a trade secret. Further obligations should be based on a determination of 
what is necessary to protect workers. These obligations might include provi
sion of hazard warnings, disclosure of voluntarily kept records, and retention, 
maintenance, and disclosure of required records. Similarly, decisions about 
whether there will be direct or indirect disclosure of trade secrets should be 
based on an assessment of the workers’ need to know the information.

It is possible that a graduated regulatory scheme would involve the same 
delay OSHA has faced in the promulgation of exposure standards. On the 
other hand, OSHA should be able to implement this type of regulation without 
the information about chemical hazards needed to establish an exposure regu
lation. The standard for requiring regulation of an industry to produce addi
tional information should be the degree of suspicion concerning the possible 
dangers of its workplaces.

It is also questionable whether OSHA now has the legal authority to order 
disclosure of information, especially if the information is a trade secret. The 
OSHA Act appears to give OSHA the necessary authority, but if pending law 
suits go against the agency, legislation will be necessary to reinstitute many of 
the aspects of its regulation. Legislation would then probably also be required 
to achieve the reforms proposed here. OSHA’s ability to regulate information, 
however, may be limited even if appropriate legislation is enacted. If employ
ers’ claims about the constitutional limitations on such regulation succeed, the 
ability to regulate information will be significantly limited.

VI. Conclusion

A fundamental flaw exists in the way in which labor markets have been 
regulated in order to prevent occupational disease. Labor markets have failed 
to produce an efficient distribution of the risk of occupational disease in signif
icant part because of a lack of adequate information about such illnesses. Reg
ulation intended to encourage or require employers to engage in greater 
preventive efforts has also failed because of the absence of the same informa
tion that is missing from the labor markets.
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Efforts to reform workers’ compensation, tort law, and OSHA regulation 
have been largely unavailing or counterproductive. Recommendations 
designed to improve workers’ compensation, particularly through the use of 
presumptions and expert panels to determine difficult issues of causality, re
main unadopted. “Reforms” proposed for tort law, if adopted, would effec
tively reduce the amount of compensation for occupational diseases below the 
rather meager amount now available. OSHA’s attempt to speed its approval 
process by adoption of a generic cancer policy was dealt a death blow by the 
Supreme Court’s insistence that the agency quantify the extent of the danger 
posed by each substance on a case by case basis. In addition, difficult ques
tions of costs and benefits continue to slow OSHA decision-making despite the 
Supreme Court’s holding that a cost-benefit decision is unnecessary for adop
tion of exposure limitations.

The failure to improve regulatory performance in situations where inade
quate information exists has generated recent interest in regulations that force 
employers to disclose information that would be useful to market and regula
tory decisions and to scientific research. The disclosures that have been re
quired range from a limited obligation to issue nonspecific warnings about 
chemical hazards to an extensive obligation to reveal the identities of the sub
stances to which a worker has been exposed, even if they are trade secrets, and 
the medical records concerning that exposure. These regulations, however, 
cover only a small number of workers and may be vulnerable to employer 
claims that they are without statutory authority or violative of constitutional 
limitations. Nevertheless, they are a start toward resolving the fundamental 
problem of lack of information.

Two additional reforms should be considered that would reallocate the risk 
of inadequate information from unprotected workers to the public or employ
ers, although their implementation may not be politically feasible. The first 
reform would be to increase governmental support for the production of infor
mation concerning occupational disease. This would be appropriate because 
of the public goods characteristics of such information. An analysis of the in
centives of the private market for the production of information about occupa
tional disease reveals that neither employers nor, to a lesser extent, labor 
unions, are likely to demand such information and that individual workers are 
unable to afford it. Even if employers purchase the information, they are un
likely to make the information public in the absence of regulation, because to 
do so would involve them in regulatory problems that otherwise could be 
avoided. If a significant amount of additional information were available, 
both the market and current regulatory schemes would function more 
productively.

The second reform would be to require employers to prove the safety of a 
substance at the planned level of worker exposure before it could be used in a 
workplace. Drugs and pesticides are currently regulated in this manner. 
Adoption of this approach would wreak havoc with the country’s industrial 
system, however, since thousands of chemicals are currently in industrial use 
and hundreds more enter into use each year. Presumably, it was this fact of 
life that caused Congress and state legislatures to allow the use of substances 
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until workers or regulatory agencies prove that they are unsafe at current expo
sure levels.

A more feasible alternative would be to authorize OSHA to require employ
ers to prove the safety of any chemical for which there is sufficient data to 
suspect that the chemical might be hazardous at current exposure levels. EPA 
has been given an analogous authority under the Toxic Substances Control 
Act to regulate the manufacture and shipment of toxic chemicals.531 Workers 
would receive somewhat more protection under such a system because an em
ployer would not be allowed to continue using a suspect chemical unless suffi
cient information existed to prove that it was safe at current exposure levels. 
The determination of what evidence is sufficient to require a manufacturer to 
prove the safety of a substance could involve OSHA in the same time-con
suming and controversial litigation in which it presently finds itself. OSHA 
would be more likely to prevail, however, if it could create a rebuttable pre
sumption that a substance is not safe and thereby shift the burden of proving 
safety to employers.

531. 15 U.S.C. § 2603(a) (Supp. V 1981).

A change to even a limited licensing system would produce considerable 
costs, especially in lost production and delay in implementing new technology 
that used possibly hazardous substances. Whether the benefits of this reform 
would exceed the costs is impossible to calculate because the existing data is 
insufficient to estimate accurately the degree of danger posed by existing chem
icals. Nevertheless, the change should be made because it shifts some of the 
risk of occupational disease from employees to employers and the public that 
buys their products. This redistribution of risk is in keeping with an American 
tradition of preferring prevention to ex post compensation. This tradition is the 
basis for the creation of OSHA and for the decision that the agency should 
protect workers without consideration of whether the benefits of a regulation 
exceed the costs.

Such a fundamental change in the regulation of labor markets is unlikely to 
occur unless there is a public scandal resulting from an epidemic of occupa
tional disease. In the meantime, American workers will continue to bear the 
risk of being exposed to chemicals that may be found to be highly toxic. In
terim reforms can help to lessen this danger, but it is unlikely to disappear in 
the near future. The problem of occupational disease is one of life’s risks that 
workers will continue to bear.
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1. Ala. Code §§ 25-5-57(4), 58, 68(b), 77(b), 110, 117, 175 (1977).
2. The statute of limitations runs one year from the date of last exposure. Id. § 25-5-117. The time 

limit for death claims is three years. Id.
3. The statute requires the worker to have been exposed for a minimum of 12 months in the last five 

years in order to bring a claim. Id. § 25-5-146.
4. Alaska Stat. §§ 23-30.095, .105. .175(a), .180, . 205, .265(13) (1981).
5. Ariz. Rev. Stat. Ann. §§ 23-901.12(c); 901.01, -901.02; 901.03(D); 1041(E); 1045(B);-1061 (1983).
6. Must meet six factors including "direct causal connection.” Id. § 23-901.01.
7. Statute of limitations runs after one year from date of injury, or from date when illness should be 

subject to reasonable discovery. Nelson v. Industrial Comm'n.. 120 Ariz. 278, 585 P.2d 887 (Ct. App. 
1978).

8. Two years or more for silicon dioxide. Ariz. Rev. Stat. Ann. § 23-901.02 (1983).
9. Findings of expert panel constituteprima facie evidence. Id. § 23-901.03(D).
10. 7A Ariz. Stat. Ann. §§ 81-1314(a)(5)-(7), (b)(2), 81-1311 (1318), (1976 & Supp. 1983).
11. The statute provides that causality must be shown by clear and convincing evidence. Id. § 81- 

1314(a)(5).
12. Exposure requirements for silica or asbestos dust of not less than five of previous 10 years, two of 

which were in state unless work was for same employer. Id. § 1314(b)(2).
13. Disability must occur within one year of last exposure for all occupational diseases, except silico

sis and asbestosis, for which the period is three years. Id. § 81-1314(a)(7).
14. Death must occur within one year of last exposure, except death following continuous disability 

which must occur within seven years. Id.
15. Cal. Lab. Code §§ 3208, 4658, 4453, 4663, 5405. 5452, 5500.5 (West 1971 & Supp. 1984).
16. Statute runs after one year from injury or date when injury should be reasonably discovered. 

Giminez v. Indus. Accident Comm’n, 732 Cal. App. 638, 23 P.2d 425, (Dist. Ct. App. 1933); Alford v. 
Indust. Accident Comm’n, 28 Cal. 2d 198. 169 P.2d 641 (1946) (en banc).

17. Required minimum exposure for one year. Cal. Lab. Code § 5500.5 (West 1984).
18. 3 Colo. Rev, Stat. §§ 8-41-108(3); 8-50-110; 8-51-107(1); -110,-112; 8-52-105(2), -105(3), -106 

(1974 & Supp. 1983).
19. Five-year statute of limitations for asbestosis, silicosis, anthracosis and radiation-related diseases. 

Id. § 8-52-105(3). Three years from injury for all other diseases. Id. § 8-52-105(2).
20. Minimum time exposure requirement of sixty days for silicosis, asbestosis, or anthracosis. Id. § 8- 

51-112.
21. Minimum time exposure requirement of five years for asbestosis, silicosis, anthracosis or radia

tion-related diseases. Id. § 8-52-106.
22. Death more than two years after receiving injury is prima facie presumed unrelated to such 

injury except silicosis, asbestosis, anthracosis or radiation-related diseases. Id. § 8-50-110.
23. Eighty percent of S.A.W.W. to a maximum of $10,000 if employee was exposed to asbestosis, 

silicosis, anthracosis or radiation-related diseases while in the employ of another as well as employer 
against whom the claim is made. Id. § 8-51-112(2).

24. 14 Conn. Gen. Stat. Ann. §§ 31-275(11),-294,-305,-307,-309,-349 (West Supp. 1972 & 1983- 
4).

25. If the disease was caused by a violation of OSHA regulations, the maximum for compensation is 
75% of the employee’s average weekly wages. Id. § 31-307.

26. 19 Del. Code Ann. tit. 19 §§ 2301(4), 2324, 2343, 2361(c) (1979).
27. As measured by national average weekly wage. Id. § 2324.
28. 14C Fla. Stat. Ann. §§ 440.151( 1 )(a), .151(2), .151(5), .12(2), .13. . 15(l)(a), . 19(2)(a) (West 

1981).
29. Statute of limitations runs two years from date of injury. Id. § 440.19(2)(a).
30. Sixty-day minimum exposure requirement for dust diseases. Id. §440.151(5).
31. Death must occur within 350 weeks after last exposure. Id. § 440.151( 1 )(a).
32. 26 Ga. Stat. Ann. §§ 34-9-261, -280(3), -281(b)(3), -281 (c)-281 (d), -284, -311. -312(e), -333 (1982 

& Supp. 1983).
33. Statute of limitation runs one year from date of injury, except one year from discovery for radia

tion diseases and byssinosis. Id. § 34-9-281(c),-281(d).
34. Minimum exposure requirements for silica or asbestos dust of not less than five of previous ten 

years, two of which were in-state unless work was for same employer. Id. § 34-9-333.
35. Disability must occur within one year of last exposure for all occupational diseases except silico

sis, byssinosis and asbestosis, for which the period is three years. Id. § 34-9-281(b)(3).
36. Death must occur within one year of last exposure, except death following continuous disability 

which must occur within seven years. Id.
37. Findings of expert panel constitute “conclusive” evidence. Id. § 34-9-312(e).
38. 5 Hawaii Rev. Stat. §§ 386-3. -31. -79, -80, -82 (1976 & Supp. 1982).
39. Idaho Code §§ 72-439, -443, -I02( 17)(a), -408, -409, -433, -438 (1973 & Supp. 1982).
40. Except for diseases listed on schedule. Id. § 72-438.
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41 Minimum exposure requirements for silica dust of not less than five of previous ten years, two of 
which were in-state unless work was for same employer. Id. § 72-443.

42. Minimum exposure requirements of 60 days for nonacute occupational dieseases. Id. § 72-439.
43. Disability must occur within one year of last exposure, except for silicosis for which the period is 

four years. Id.
44. Death must occur within one year of last exposure, except death following continuous disability 

must occur within four years. Id.
45. For first year, after which compensation is 60% of the state’s average weekly wage, plus 7% of 

that figure for each dependent child up to five children. Id. § 72-408.
46. 48 III. Rev. Stat. ch. 48, §§ 138.8(b)(4), 8(f), 172.36(d), 36(f), .41(c), .47 (Supp. 1983-84).
47. The statute of limitations for pneumoconiosis is 5 years after last exposure; for radiation-related 

diseases it is 25 years after exposure. Id. § 172.41(c).
48. Minimum exposure of 60 days required for silicosis or asbestosis. Id. § 172.36(d).
49. Disability from silicosis or asbestosis must occur within three years of final exposure. Disability 

ffrom radiation-related diseases must occur within 25 years of last exposure. Id. § 172.36(f).
50. Employee is “conclusively presumed to have been exposed to the hazards of an occupational 

disease when, for any length of time, however short, he or she is employed in an occupation in which 
the hazard of the disease exists . . . .” Id. § 172.36(d).

51. 22 Ind. Code Ann. §§ 22-3-7-10, -16(d). -20. -32(c), -33(a), -9(f), -16(d), -19(b) (West 1981 & 
Supp. 1983-84).

52. Minimum exposure of 60 days required for silicosis and asbestosis. Id. § 22-3-7-33(a).
53. Disability must occur within two years of last exposure except for disability from silica, coal or 

asbestos dust, which must occur within three years of last exposure. Id. § 22-3-7-9(f).
54. Death must occur within two years of disablement. Id. § 22-3-7-9(g).
55. Employee is “conclusively deemed to have been exposed to hazards of an occupational disease 

when for any length of time, however short, he or she is employed in an occupation ... in which the 
hazard of the disease exists.” Id. § 22-3-7-33(a).

56. Total payment may not exceed $83,000. Id. § 22-3-7-19(b).
57. 5 Iowa Code Ann. §§ 85.26, .34. 85A.8. .10. .12. .13.. .24 (1949 & Supp. 1983-84).
58. Statute of limitations runs two years from date of injury. Id. § 85.26(1).
59. Minimum required exposure to coal dust of five of the last 10 years, two of which were in-state. 

Id. § 85A.13.
60. Disability must occur within one year of last exposure, except for pneumoconiosis, for which the 

period is three years. Id. § 85A.12.
61. Death must occur within one year of last exposure, except for death resulting from pneumoconi

osis, for which the period is three years. Id. If death follows continuous disability, the period is seven 
years. Id.

63. Kan. Stat. Ann. §§44-510c, -516, -5a01(b), -5a01(c), -06, -10, -17 (1981).
64. Minimum exposure requirements for silica dust of five of the last 10 years, two of which were in 

the state unless work was for the same employer. Id. § 44-5a01.
65. Disability must occur within one year of last exposure. Id. § 44-5aOI(c).
66. Death must occur within one year of last exposure except for silicosis, for which the period is 

three years. Id. If death follows continuous disability, the period is seven years. Id.
67. Ky. Rev. Stat. §§ 342.205, .316, .620(2), ,730(l)(a) (1983).
68. Five years from last exposure. Id. at 342.316(3). For diseases, the period is 25 years. Id.
69. 16 La. Rev. Stat. Ann. §§ 1123. 1031.IB. 1C, .ID. .IE, 1221(1), 1221(2) (West 1972 & Supp. 

1984).
70. Minimum time exposure of one year unless causality is proven by an “overwhelming preponder- 

ence of evidence.” Id. § 1031.ID
71. Report of medical examiner isprima facie evidence. Id. § 1123.
72. 39 Me. Rev. Stat. Ann. tit. 39, §§ 95, 183, 189, 192, 194, 194B (1978 & Supp. 1983-84).
74. Minimum exposure of 60 days required except for radiation disease for which there is no limit. 

Id. §§ 186, 195.
75. Disability must occur within three years of last exposure, except for asbestos-related diseases. Id. 

§§ 189, 194B.
76. 8 Md. Code Ann. §§ 101-23(c), -26(a)(4). -27, -28. -36(2), -67(6) (1983).
78. Mass. Gen. Laws Ann. ch. 23. §§ 152-1(7A), -9, -34, -35, -41 (West 1958 & Supp. 1983-84).
79. Statute of limitations runs one year from injury. Id. § 152-41.
80. 19 Mich Comp. Laws §§ 418.351, .355, ,401(2)(b), .435, .441 (Supp. 1982).
81. 13 Minn. Stat. Ann. §§ 176.011(15), .101(4), .151(4), .155(2) (West Supp. 1982).
82. Ordinary diseases of life are compensable "where the diseases follow as an incident of occupa

tional disease, or where the exposure peculiar to the occupation makes the disease an occupational 
disease hazard.” Id. § 176.011(15).

83. 15 Miss. Code Ann. §§ 71-3-7, -35(1), -13(1), -17(a) (1972 & Supp. 1983).
84. Statute of limitations runs two years from date of injury. Id. §71-3-35(1). For latent injury, 
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measured by date of discovery. Pepsi-Cola Bottling Co. v. Long, 362 So. 2d 182 (Miss. 1978); Struthers 
Wells-Gulfport, Inc. v. Bradford, 304 So. 2d 645 (Miss. 1974).

85. Payment may not exceed 450 weeks or $50,400.00, whichever is less. Id. § 71-3-17(a).
86 15 Mo. Ann. Stat. §§ 287.063, .067, .200, .210, .430 (Vernon Supp. 1983).
87. Diseases ordinary to life are compensable "where the diseases follow as an incident of an occupa

tional disease . . . .” Id. § 287.067(1).
88. Statute of limitations runs two years from date of injury or death. Id. § 287.430. For latent 

injury, measured from date of discovery. Welborn v. Southern Equipment Co., 395 S.W.2d 119 (Mo. 
1965).

89. 5 Mont. Code Ann. §§ 39-71-702, -72-102(11), -72-407, -72-408, -72-601, -72-609, -72-701 
(1981).

90. Three years from last day of employment. Id. § 39-72-403(3).
91. For silicosis, the claimant must have been exposed to silicon dust for at least 1,000 workshifts 

during the eight years immediately prior to the disablement. Id. § 39-72-405(2).
92 Exposure to silicon dioxide dust for at least 1,200 workshifts in employment in state Kprima facie 

evidence of exposure to harmful quantities of the dust. Id. § 39-72-407.
93. Findings constituteprima facie evidence. Id. § 39-72-609.
94. 3A Neb. Rev. Stat. §§ 48-121(1), -134, -137, -151(3) (1978 & Supp. 1982).
95. Statute of limitations runs two years from date of injury or from date where injury reasonably 

discoverable. Astuto v. Gould Co.. 123 Neb. 138, 242 N.W. 375 (1932).
96. 25 Nev. Rev. Stat. §§ 616.190, 540, 580, 585; 617.330, 440. 455, 460, 470 (1979).
97. In general, statute runs ninety days after employee has knowledge of the disability, or one year 

after death. Id. § 617.330. For silicosis, however, the statute runs one year after disability or six 
months after death. Id. § 617.460.

98. For dust-related diseases, minimum exposure requirements require exposure for not less than 
three of previous 10 years. Id. § 617.460(4), 470.

99. It is presumed that a lung disease arose out of the employment of a fireman or policeman if. in 
the 12 months prior to filing the claim, the fireman or policeman underwent a medical examination 
which failed to reveal any evidence of the disease. Id. § 617.455.

100. Findings of expert panel are “final and binding on the commission.” Id. § 616.190, .540.
101. 2-D N.H. Rev. Stat. Ann. §§ 281:17, 281:2(V), 281:23(II)(a) (1977 & Supp. 1983).
102. N.J. Stat. Ann. §§ 34:15-12(b), :15-34 (West Supp. 1983-84).
103. 8 N.M. Stat. Ann. §§ 52-3-10(A)(2), -10(B)(3), -10(B)(4), -33, -42(A), -42(B) (1978).
104. For silicosis and asbestosis, the claim must be filed within one year of "the beginning of disable

ment of the employee." For radiation injury, the claim must be filed within one year from the time the 
employee knows of the injury. Id. § 52-3-42(A), -42(B).

105. Minimum exposure requirement for silica or asbestos dust of at least 1.250 workshifts in the 
state during the last 10 years. Id. § 52-3-10(A)(2).

106. Disability must occur within two years of the last day the employee worked for the employer. 
Id.

107. Death must occur within one year of the last day the employee worked for the employer, except 
for silicosis or asbestosis for which the period is two years. Id. § 52-3-10(B)(3), -10(B)(4).

108. 64 N.Y. Work. Comp. Law §§ 14, 39, 40(1), 47 (McKinney 1965 & Supp. 1981).
109. “due to the nature of . . . [his] employment.” Id. § 39.
110. Death must occur within five years of contracting the disease. Id. § 40(1).
111. Any exposure to the hazards of harmful dust in this state for a period of sixty days . . . shall be 

presumed, in the absence of substantial evidence to the contrary, to be an injurious exposure.” If the 
employee was working in one of the other occupations listed in the statute and contracts one of the 
diseases listed in the statute, “the disease presumptively shall be deemed to have been due to the nature 
of that employment.” Id. § 47.

112. If the employee worked in the same employment for a year prior to his injury, “his average 
annual earnings shall consist of three hundred times the average daily wage or salary for a six-day 
worker," or “two hundred and sixty times the average daily wage” for a five-year worker. Id. § 14.

113. 2D N.C. Gen. Stat. §§ 97-53, -61.2, -63, -58(a) (1979 & Supp. 1983).
114 Except for those diseases listed on a schedule. Id. § 97-53.
115. Statute of limitations runs two years from date of death or disability, and runs two years from 

the date radiation diseases reasonably discoverable. Id. § 97-58. For latent injury, the statute is mea
sured from date of discovery. Taylor v. J. P. Stevens & Co., 300 N.C. 94, 102, 265 S.E.2d 144, 149 
(1980).

116. For silicosis and asbestosis, minimum exposure requirement of two years during previous ten 
years. N.C. Gen. Stat. § 97-63.

117. Disability must occur within ten years of last exposure for asbestosis, and within two years for 
lead poisoning. Id. § 97-58(a).

118. Death must occur within 10 years of last exposure for asbestosis, and within two years for lead 
poisoning. Id.
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119. Report of medical panel is to be accepted as "expert medical testimony” and considered with 
“all the evidence in the case ..." Id. § 97-61.2.

120. 12 N D. Cent. Code §§ 65-01 -02(7)(a), -05-01, -05-09 (Supp. 1983).
121. Diseases ordinary to life are compensable “where the disease follows as an incident to, and in its 

inception is caused by a hazard to which an employee is subjected . . . .’’ Id. § 65-01 -02(7)(a).
122. Statute runs one year from date of injury or one year from the dale whereby disease found to be 

reasonably discoverable. Id. § 65-05-01.
123. 41 Ohio Rev. Code Ann. §§ 4123.58, .68, ,68(BB), .85 (Page 1980).
124. Except for diseases listed on a schedule. Id. § 4123.68.
125. Statute runs two years from date of disability or death, or within an additional six months after 

diagnosis. Id. § 4123.85.
126. Okla. Stat. Ann. tit. 85. §§ 3(10), 22(1), 22(6), 24(A), 43 (West Supp. 1983-84).
127. Statute runs 18 months from last exposure or within 18 months after the symptoms become such 

that a doctor could reasonably diagnose the disease, whichever is later. Id. § 43.
128. 5 Or. Rev. Stat. §§ 656.206(2), .802, .807(1), .807(3), .807(4) (1981).
129. A disease to which an employee “is not ordinarily subjected or exposed ...” Id. 

§ 656.802(a).
130. Disability must occur and the claim must be filed within five years after the last exposure, 

except that the period is 10 years for radiation-related diseases and 40 years for asbestosis. Id. 
§ 656.807(1), .807(3), .807(4).

131. Death must occur and the claim must be filed within five years after the last exposure, except 
that the period is 10 years for radiation-related diseases and 40 years for asbestosis. Id.

132. 77 Pa. Stat. Ann. §§ 12O8(n), 1401(a)(2), 1401(c), 1401(d), 1401(f), 1406(a) (Purdon Supp. 
1983-84).

133. Statute runs 16 months from injury or date whereby disease reasonably discoverable. Id. 
§ 1415. See Stefan v. J. & L. Steel Corp., 47 Wash. Co. R. 183, 184, — A.2d — (1967).

134. Minimum exposure requirements for silica, asbestos, or coal dust of not less than two years, in 
the state, during the previous 10 years. Pa. Stat. Ann. § 1401(d).

135. Disability must occur within four years of last employment in occupation where claimant was 
exposed to the hazard. Id. § 1401(c).

136. Death must occur within four years of last employment in occupation where claimant was ex
posed to the hazard. Id.

137. “If it be shown that the employe [sic], at or immediately before the date of disability, was 
employed in any occupation or industry in which the occupational disease is a hazard, it shall be 
presumed that the employee’s occupational disease arose out of and in the course of his employment 
but this presumption shall not be conclusive.” Id. § 1401(f).

138. For silicosis, asbestosis, and pneumoconiosis, there is a maximum of $12,750, plus $75 per 
month after the maximum payment. Id. § 1401(a)(2).

139. 5 R.l. Gen. Laws §§ 28-33-17, -34-l(c), -34-2(33), -34-4 (1979 & Supp. 1983).
140. S.C. Code Ann. §§42-9-10, -11-10(4), -11-60, -11-70, -11-120, -13-70, -11-160, -11-185, -15-40 

(Law. Co-op. 1976 & Supp. 1983).
141. Ordinary diseases of life are compensable where the “disease follows as a complication and a 

natural incident of an occupational disease or . . . [where] there is a constant exposure peculiar to the 
occupation itself which makes such disease a hazard inherent in such occupation." Id. §42-11-10(4).

142. Disability must occur within one year from last exposure, except for radiation injury, for which 
there is no time limit, pulmonary disease, for which the period is two years, and byssinosis, for which 
the period is seven years. Id. §§42-11-60, -11-70, -13-70.

143. Death must occur within one year from last exposure, except for radiation injury for which 
there is no time limit, pulmonary disease, for which the period is two years, and byssinosis, for which 
the period is seven years. Id. §§ 42-11-60. -11-70, -13-70.

144. "The decisions and award in the case shall conform to the findings and conclusions . . .” of the 
medical panel, unless it is proven that the conclusions were “due to fraud, undue influence, or mistake 
of law or material fact.” Id. § 42-11-160. In lieu of a medical panel, either party may refer the claim
ant to a doctor associated with the state medical school, in which case the report is advisory only. Id. 
§ 42-11-185.

145. Payment may not exceed 500 weeks. Id. § 42-9-10.
146. S.D. Codified Laws Ann. §§ 62-4-3, -8-1(4), -8-11, -8-14 (1978).
147. Statute runs two years from disablement or death. Id. § 62-8-11.
148. Minimum exposure requirements for silica dust of not less than two years in the state unless 

work was for the same employer. Id. § 62-8-14.
149.. Tenn. Code Ann. §§ 50-6-207(1), -301(3), -303(a), -303(b), -306 (1983).
150. Statute runs one year from beginning of incapacity for work or death, except that the period is 

three years for coal workers’ pneumoconiosis. Id. § 50-6-306. For latent injury, measured from date of 
discovery. See Norton v. Standard Coosa-Thatcher Co., 203 Tenn. 649. 315 S.W.2d 245, 248 (1958).
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15!. For pneumoconiosis, additional amounts are provided if the claimant has dependents. Tenn. 
Code Ann. § 50-6-303(b).

152. Tex. Rev. Civ. Stat. Ann. art. 8307. §§ 4(a). 13(g) (Vernon 1967); art. 8306, §§ 10(a), 10(b). 20, 
29(c) (Vernon Supp. 1983).

153. Ordinary diseases of life are compensable "where such diseases follow as an incident to an
'occupational disease’ . . ." /¿Z § 20.

154. Statute runs six months from injury or “the first distinct manifestation of an occupational dis
ease." For good cause, this limit may be waived by the Board. Id. art. 8307. § 4(a). For latent injury, 
the statute runs from date of discovery. Borel v. Fibreboard Paper Products Corp., 493 F.2d 1076, (5th 
Cir.), iwZ. denied. 419 U.S. 869 (1974).

155. The findings and conclusions of the panel “may be rebuttable." Tex. Rev. Civ. Stat. Ann. art. 
8307. § 13(g).

156. Payment may not exceed 401 weeks. Id. art. 8306, § 10(b). Maximum weekly amounts are 
increased at the rate of .7 times the increase in the state average weekly wage in $10 steps. Id. art. 8306 
§ 29(c).

157. Utah Code Ann. §§ 35-2-28, -15(1), -56(l)(c), -56(l)(d), -57 (1974 & Supp. 1981).
158. The disease must “not come from a hazard to which the employee may have had substantial 

exposure outside of the employment.” Id. § 35-2-28.
159. Permanent partial disability must occur within two years of last exposure. Id. § 35-2-56(c), ex

cept for radiation-related diseases, for which the time limit does not apply. Id. § 35-2-56(d).
160. Payments may not exceed 312 weeks. Id. § 35-2-15(1).
161. Vt. Stat. Ann. tit. 21 §§ 601(16), 601(18), 645, 1002, 1004, 1006(a), 1006(b), 1013 (1978 & 

Supp. 1983).
162. Must be a disease “to which an employee is not ordinarily subjected or exposed outside of or 

away from his employment . . . .” Id. at § 1002.
163. Statute runs one year from “injury.” Id. § 1013.
164. Disability must occur within five years of last exposure. Id. § 1008(a), except for radiation- 

related diseases, for which the time period does not apply. Id. § 1008(b).
165. Death must occur during employment or, if death follows continuous disability which began 

within five years of the last exposure, the death must occur within 12 years of the last exposure. Id. 
§ 1008(a). But for radiation-related diseases, the above time limit does not apply. Id. § 1008(b).

166. Va. Code §§ 65.1-46. -47.1, -52, -54 (1980 & Supp. 1983).
167. Diseases ordinary to life are compensable when the diseases follow “as an incident of occupa

tional disease . . .” Id. § 65.1-46(1). Also, “[w]hen it is an infectious or contagious disease contracted 
in the course of employment in a hospital or sanitorium or public health laboratory.” Id. § 65.1-46(2).

168. Statute runs two years from diagnosis or within five years of last exposure, whichever first oc
curs. Id. § 65.1-52. For pneumoconiosis and byssinosis, three and two years respectively from diagno
sis. or five and seven years respectively from last exposure, whichever first occurs. Id. The statute runs 
three years from death. Id.

169. Disability must occur within five years of last exposure, except for byssinosis for which the 
period is seven years. This limitation does not apply to radiation-related diseases. Id. § 65.1-52.

170. Rebuttable presumption that respiratory or heart disease occurring in policeman or fireman 
arose out of occupation. Id. § 65.1-47.

i 171. Payment may not exceed 500 weeks nor total payment exceed 500 times the state average
lti weekly wage. Id. § 65.1-54.

172. Wash. Rev. Code Ann. §§ 51.08.140, .28.055, .32.060 (1962 & Supp. 1983-84).
173. Disease must arise “naturally and proximately out of employment.” Id. § 51.08.140. For inter

pretation that disease must be peculiar to the occupation, see Rambeau v. Dept, of Labor and Indus., 24 
Wash. 2d 44, 50, 163 P.2d 133, 136 (1945).

174. Sixty percent if unmarried. Sixty-five percent if married. Additional two percent for each child 
up to five children. Id. § 51.32.060.

ilt 175. W. Va. Code §§ 23-4-1, -6(b), -15 (1981).
176. Diseases ordinary to life are compensable where the diseases follow “as an incident of occupa-

; tional disease . . Id. § 23-4-1.
177. Statute runs three years after discovery for pneumoconiosis; two years from injury. Id. § 23-4-

15.
178. Minimum exposure requirement for hazards of pneumoconiosis of a continuous period of two 

of previous 10 years in state, or five of previous 15 years out of state. Id. § 23-4-1
s 179. Wis. Stat. Ann. §§ 102.12, .43. .44, .565 (West 1973 & Supp. 1983-84.)

180. If loss of employment, payments not to exceed $13,000. Id. § 102.565(1).
181. Wyo. Stat. §§ 27-12-102(a)(xii), -503(b), -405, -603 (1983).
182. Statute runs one year from diagnosis or three years from last exposure, whichever occurs first, 

except for radiation-related diseases, for which the statute runs only from the date of discovery. Id. 
§ 27-12-503(b).
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183. Disability must occur within three years of last exposure, except for radiation-related diseases 
for which the time period does not apply. Id.
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Petition 1/736 6/711 2 3 4 5 6 7 8 9 10 11 12 13 14 15 4/7620 8/7726

Criteria 
Document

2/721 2/7316 17 18 8/7621

Emergency
Temporary 
Standard

12/712 5/737 4/7411 - 5/7722 9/7727

Advance Notice 
of Proposed 
Rulemaking

-

Notice of
Proposed
Rulemaking

1/723 7/738 5/7412 7/7517 5/7723 11/7728

Final Rule 6/724 1/749 10/7413 10/7618 2/7824 3/7829

Final Court
Review 4/745 12/7410 1/7514 3/78'9 7/8025 N.A.

Time Elapsed 
First Event and 
Agency Rule

4 months 11 months 5 months 63 months 21 months 6 months

Time Elapsed 
Between Rule & 
Court Decision

21 months 10 months 2 months 16 months 28 months

TOTAL 25 months 21 months 7 months 79 months 49 months 6 months

1. 37 Fed. Reg. 11,318 (1972).
2. 36 Fed. Reg. 23.207 (1971).
3. 37 Fed. Reg. 466 (1972).
4. Standard For Exposure to Asbestos Dust, 37 Fed. Reg. 11,318 (1972).
5. AFL-CIO v. Hodgson, 499 F.2d 467, 488 (D.C. Cir. 1974) (affirmed 1972 standard, remanded 

proposed 1976 standard because of uniform treatment of all industries).
6. See 39 Fed Reg. 3756 (1974) (petition by the Oil, Chemical and Atomic Workers Union and 

Health Research Group).
7. 38 Fed. Reg. 10,929 (1973).
8. 38 Fed. Reg. 18,900 (1973).
9. Standard for Carcinogens, 39 Fed. Reg. 3756 (1974).
10. Synthetic Org. Chem. Mfrs. Ass’n v. Brennan, 503 F.2d 1155, 1160-61 (3d Cir. 1974) (affirmed 

standards for El except for clinical laboratories); 506 F.2d 385 (3d Cir. 1974), (remanded parts of the 
standards pertaining to laboratory usage and medical examinations for 14 substances and the entire 
standard for MOCA because of procedural errors), cert, denied, U.S. 886 (1975).

11. 39 Fed. Reg. 12,342 (1974).
12. 39 Fed. Reg. 16,896 (1974).
13. Standard for Exposure to Vinyl Chloride, 39 Fed. Reg. 35,890 (1974).
14. Soc. of Plastics Ind. v. OSHA, 509 F.2d 1301 (2d Cir. 1975), «W. denied, 421 U.S. 992 (1975).
15. See 41 Fed. Reg. 46,742 (1976) (petitions by American Iron and Steel Institute and United Steel

workers of America).
16. 41 Fed. Reg. 46,742 (1976).
17. 40 Fed. Reg. 32,268 (1975).
18. Exposure to Coke Oven Emissions, 41 Fed. Reg. 46,742 (1976).
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19. Iron and Steel Inst. v. OSHA, 577 F.2d 825, 840-41 (3d Cir. 1978) (affirmed emission standard, 
rejected requirements mandating new research and qualitative tests for respirators).

20. See 43 Fed. Reg. 5918, 5919 (1978) (petition by the United Rubber, Cork. Linoleum, and Plastic 
Workers of America).

21. 43 Fed. Reg. 5919 (1978).
22. 42 Fed. Reg. 22,516 (1977).
23. 42 Fed. Reg. 27,452 (1977).
24. 43 Fed. Reg. 5918 (1978).
25. Indus. Union Dept. v. Am. Petroleum Inst., 448 U.S. 607 (1980).
26. See 43 Fed. Reg. 11,514 (1978) (petition by the Oil, Chemical and Atomic Workers International 

Union).
27. Emergency Temporary Standard for Occupational Exposure to 1, 2 Dibromo-3-chloropropane 

(DBCP). 42 Fed. Reg. 45,536. 46,540 (1977).
28. 42 Fed. Reg. 57,266 (1977).
29. Occupational Exposure to 1, 2 Dibromo-3-Chloropropane (DBCP), Final Rule, 43 Fed. Reg. 

11,514 (1978).
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Criteria 
Document

1/7430 9/7434 9/7438 1/7346

Emergency
Temporary 
Standard

1/7843

Advance Notice 
of Proposed 
Rulemaking

1/8251

Notice of
Proposed
Rulemaking

6/7431 12/7435 12/7439 1/7844 I0/7547 4/8352

Final Rule 5/7832 6/7836 6/7840 10/7845 11/7848

Final Court
Review 4/8l33 6/8l37 6/8141 42 43 44 45 N.A. 8/8049

Time Elapsed 
Between First
Event & Agency 
Rule

51 months 44 months 44 months 18 months 69 months

Time Elapsed 
Between Agency 
Rule & Court 
Decision

34 months 35 months 35 months 20 months

TOTAL 85 months 79 months 79 months 18 months 89 months

30. 40 Fed. Reg. 3392 (1975), amended by 43 Fed. Reg. 19,584 (1978) (proposed reduction in permis
sible exposure level).

31. 39 Fed. Reg. 20,494 (1974).
32. 43 Fed. Reg. 19,584 (1978).
33. ASARCO, Inc. v. OSHA, 647 F.2d 1, 3 (9th Cir. 1981) (remanded for additional findings on 

“significant risk”). The court allowed the standard to remain in effect temporarily until OSHA could 
make the findings required by Indust. Union Dept. v. ,4m. Petroleum Inst., supra note 25. Id.

34. 43 Fed. Reg. 27,350-51 (1978).
35. 39 Fed. Reg. 44,769 (1974).
36. 43 Fed. Reg. 27,350 (1978).
37. AFL-CIO v. Marshall, 617 F.2d 636, 677 (5th Cir. 1979) (affirmed standard as it applied to textile 

industry); aff’d in part, rev’d in part sub nom. Am. Textile Mfrs. Inst., Inc. v. Donovan. 452 U.S. 490, 541 
(1981) (affirmed exposure restrictions; reversed provision for wage guarantee following medical 
transfers).

38. 41 Fed. Reg. 56,502 (1976).
39. Id.
40. 43 Fed. Reg. 27,418 (1978).
41. Texas Indep. Ginners v. Marshall, 630 F.2d 398 (5th Cir. 1980) (vacating standard for failure to 

find “significant risk”).
42. See 43 Fed. Reg. 45,762, 45,764 (1978) (petition by the Manufacturing Chemists Assoc.).
43. 43 Fed. Reg. 2586 (1978).
44. 43 Fed. Reg. 2608 (1978).
45. 43 Fed. Reg. 45,762 (1978).
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46 43 Fed. Reg. 52,952-53 (1978).
47. 40 Fed. Reg. 45,934 (1975).
48. 43 Fed. Reg. 52,952 (1978).
49. United Steelworkers v. Marshall, 647 F.2d 1189, 1311 (D C. Cir. 1980) (affirming exposure limi

tations and reversing provisions requiring written programs to achieve compliance without use of respi
rators for failure to show feasibility in industries), cert, denied. 453 U.S. 913 (1981).

50. 48 Fed. Reg. 17.287 (1983).
51. 47 Fed. Reg. 3566 (1982).
52. 48 Fed. Reg. 17,284 (1983).
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53. See 48 Fed. Reg. 2764-65 (1983) (petition by Asphalt Institute to establish a separate standard for 
asphalt fumes as recommended by NIOSH criteria document).

54. Asphalt fumes were originally included in the consensus standard for coal tar pitch volatiles 
(CTPV). NIOSH recommended a separate standard allowing greater exposure levels. Id.

55. 47 Fed. Reg. 23,482 (1982).
56. 48 Fed. Reg. 2768 (1983). The OSHA decision deletes asphalt fumes from the consensus stan

dard for CTPV without replacing it with another standard.
57. 48 Fed. Reg. 45,959 (1981).
58. 46 Fed. Reg. 1671 (1981).
59. 48 Fed. Reg. 45,956 (1983).
60. 48 Fed. Reg. 51,086 (1983).
61. 48 Fed. Reg. 26,962 (1983).
62. 48 Fed. Reg. 42,836 (1983).
63. Employment Health & Safety Guide (CCH) H 12,803 (1983).
64. 13 O.S. H. Rep. (BNA) 291 (1983).





Why the Debate Over Congress’ Power to 
Restrict the Jurisdiction of the Federal Courts 
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1. The literature on this topic is voluminous. See, e.g., Sager, The Supreme Court, 1980 Term, 
Foreword: Constitutional Limitations on Congress' Authority to Regulate the Jurisdiction of the Federal 
Courts, 95 Harv. L. Rev. 17 (1981) (arguing that enactment of jurisdiction-restricting legislation would 
be “gross breach” of chosen governmental structure and attack on integrity of judicial process); Redish, 
Constitutional Limitations on Congressional Power to Control Federal Jurisdiction: A Reaction to Profes
sor Sager, 77 Nw. U.L. Rev. 143 (1982) [hereinafter cited as Redish, Reaction] (rejecting Sager’s anal
ysis and arguing for statutory interpretation approach for preserving availability of federal court 
jurisdiction); Congressional Limits on Federal Court Jurisdiction, 27 Vill. L. Rev. 893 (1982) (analyzing 
congressional attempts to restrict federal court jurisdiction). Given the canons of law review writing, the 
best guide to the literature is usually the most recent article. See Brilmayer & Underhill, Congressional 
Obligation to Provide a Forum for Constitutional Claims: Discriminatory Jurisdictional Rules and the 
Conflict of Laws, 69 V a. L. Rev. 819, 819 n.l (1983) (detailing leading literature on issue of restricting 
federal court jurisdiction). For reasons we note below, see infra text accompanying note 31, we have 
refrained from providing a detailed review of the bidding. But we do discuss the reasons for the vol
ume of material in section III infra.

2. See infra note 73 (arguing that statute involved in United States v. Klein, 80 U.S. (13 Wall.) 128 
(1872), was not jurisdiction restricting).

I. Introduction

This article concerns the constitutionality of proposals to restrict the juris
diction of the federal courts,1 or rather why the debate on the issue is unend
ing. The discussion will fall into two parts. First, we will conduct what might 
be called a normative analysis of the question. In the course of this section, we 
will lay out and rely on a general approach to constitutional analysis, as well as 
explain and defend the following apparently paradoxical conclusion: If en
acted, restrictions on the jurisdiction of the federal courts would be constitu
tional simply because they are so unlikely to be enacted. Our conclusion rests 
on the popular belief that the political process is usually adequate for achiev
ing desired results. Perhaps it is always adequate, because Congress has not 
enacted a single piece of jurisdiction-restricting legislation within the past forty 
years. Indeed, one can argue that Congress has never enacted such a statute.2

We believe that this normative analysis is worth laying out in part because 
the recent debate has not included a forceful statement of it in a way that links 
specific results to a general approach to constitutional structure and judicial 
review. A more important reason for our attention to the normative analysis is 
that it allows us to bring to view two competing theories of judicial review. 
One, which we call “general” judicial review, asserts that the courts should 
enforce every limitation that the Constitution places on the exercise of national 
power—the first amendment, the fifth amendment, federalism and the separa
tion of powers. The other theory, which we call “political breakdown” review, 
asserts that the courts should enforce only those limitations as to which there

1311
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are reasons to think that the political process is an inadequate mechanism to 
control improvident exercises of national power.3 These theories both have 
roots in the Framers’ version of constitutionalism and, at the time of the fram
ing, would not have seemed incompatible. We will argue that the debate over 
Congress’ power to restrict jurisdiction is unending because: first, as part of 
their political culture, Americans have come to see the world in ways funda
mentally different from those of the Framers; second, the debate tries to take 
the Framers’ point of view on fundamental issues of constitutionalism;4 and 
third, as Americans see the world, the two theories of judicial review are in
deed incompatible.

3. John Hart Ely’s “representation-reinforcing review,” J. Ely, Democracy and Distrust (1980), 
is one version of political breakdown review, but Ely does not address whether his theory is applicable 
to all structural limitations. See infra text accompanying notes 25 to 30 (describing general judicial 
review, which would enforce all structural limitations, and political breakdown review).

4. In phrasing our argument this way, we mean to emphasize that the debate is not predicated on 
agreement about one or another version of textualism, interpretivism or originalism, but rests instead 
on agreement about the need to control the exercise of power by legislatures and courts.

5. For example: (1) Sager adopts a position in Sager, supra note 1, in favor of what we will call 
general judicial review, which is compatible with his preference, expressed elsewhere, for a rights- 
oriented version of general judicial review in other areas. Sager, Rights, Skepticism and Process-Based 
Responses. 56 N.Y.U. L. Rev. 417 (1981). (2) Hart’s preference for general judicial review of restric
tions on jurisdiction. Hart, The Power of Congress to Limit the Jurisdiction of Federal Courts: An Exer
cise in Dialectic. 66 Harv. L. Rev. 1362 (1953), is compatible with the sympathy for general judicial 
review of federalism issues that pervades H. Hart & H. Wechsler, The Federal Courts and the

We will use the second part of this article to step back from the normative 
analysis and explore what is undoubtedly true and more interesting than any 
normative analysis: That people get extremely excited over congressional pro
posals to restrict court jurisdiction. We will suggest that this reaction stems 
from the fact that the social setting in which the present disputes arise has 
changed markedly from the setting on which the normative analysis is predi
cated. To put it roughly, and with more than a little distortion, the Framers 
had in mind a society in which delegates whose primary concern was the pub
lic good would decide many issues of public policy. Americans today are 
rightly more cynical regarding the motivations of their policymakers. Sectoral 
interests and pressure groups dominate public debate in areas that the Framers 
thought would be insulated from partisan passion. In modern American soci
ety, skepticism about the adequacy of the political process to protect important 
values is well-founded. What that pervasive belief entails, however, is that 
Americans are skeptical about the relevance of the kind of constitutionalism 
that animates the original document. And yet there is not an alternative, more 
satisfactory constitutionalism available.

II. Constitutional Structure

A. NORMATIVE ANALYSIS

We will begin the normative analysis with a crude sketch of the general 
structure of the Constitution. We believe that the positions scholars take on 
the specific issue of congressional power to restrict jurisdiction frequently are 
bound up with the scholars’ more general views of the Constitution’s struc
ture.5 Needless confusion arises in the debate because scholars present dis
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agreements about congressional power to restrict jurisdiction as narrow 
differences among people who agree on the basics, when in fact the disagree
ments result from deeper differences about the structure of the Constitution. 
By sketching our view of the structure, we will try to identify more precisely 
the points at which disagreement truly occurs.* 6

Federal System (1st ed. 1953) [hereinafter cited as Hart & Wechsler]. (3) Choper applies his 
version of what we will call political bieakdown review to both federalism and separation of powers 
issues, J. Choper, Judicial Review and the National Political Process: A Functional Re
consideration of the Role of the Supreme Court (1980), though he reaches conclusions different 
from ours. (4) M. Perry, in The Constitution, Courts, and Human Rights (1982), draws from his 
idiosyncratic distinction between interpretable and noninterpretable provisions of the Constitution— 
the latter including everything interesting—the conclusion that Congress can restrict jurisdiction over 
noninterpretable provisions.

6. We must confess that our decision to present only the skeleton of an argument is motivated as well 
by our judgment that too much of the debate that we join has been hypertechnical. People develop 
elaborate arguments about the proper reading of United States v. Klein. 80 U.S. (13 Wall.) 128 (1872), 
when it ought to be clear that the only way to decide upon the proper reading is to have at hand some 
general theory of the Constitution. Readers should thus not expect to find detailed analyses of the cases 
in this article. Most of the relevant cases can be fit without difficulty into the theory of the Constitution 
we present; the remainder, we would argue, were wrongly decided.

7. A classic statement of the view we present here is found in the concurring opinion of Justice 
Johnson in Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 222 (1824):

The great and paramount purpose was, to unite this mass of wealth and power, for the protec
tion of the humblest individual; his rights, civil and political, his interests and prosperity, are 
the sole end; the rest are nothing but the means. But the principle of those means, one so 
essential as to approach nearer the characteristics of an end, was the independence and har
mony of the states, that they may the better subserve the purposes of cherishing and protecting 
the respective families of this great republic.

The strong sympathies, rather than the feeble government, which bound the states together 
during a common war, dissolved on the return of peace; and the very principles which gave 
rise to the war of the revolution, began to threaten the confederacy with anarchy and ruin.

Id. at 223 (Johnson, J., concurring).
8. See U.S. Const, preamble: “to form a more perfect Union, establish Justice, insure domestic 

Tranquility, provide for the common defence, promote the general Welfare, and secure the Blessings of 
Liberty . . . .” Economic growth was a precondition to liberty because it promised to weaken the force 
of faction based on wealth and poverty, to Madison the most durable source of faction. The Federal
ist No. 10 (J. Madison). Growth would reduce the degree of difference among citizens, and sustained 
growth would assure even the less-well-off that their best hopes for improving their condition lay in a 
stable political order.

9. U.S. Const, art. 1, § 8, cl. 3.
10. Congress’ power to regulate jurisdiction is conferred in two clauses of the Constitution. U.S. 

Const, art. III. § 2, cl. 2 (relating to Supreme Court jurisdiction); art. I, § 8, cl. 9 (relating to lower 
federal court jurisdiction). In the remainder of this article we do not distinguish between the power to 
regulate lower-court jurisdiction and the power to regulate Supreme Court jurisdiction. Most of the 
proposals that have sparked recent debate deal with both subjects.

In addition, were Congress to exercise only one of those powers, only the most marginal constitu
tional issues would arise. Most of those who believe that Congress’ powers are limited define the limi
tations in terms of the federal courts’ “essential functions,” Hart, supra note 5, at 1365, sometimes more 
precisely specified as maintaining the supremacy and uniformity of national law. See Ratner, Congres
sional Power Over the Appellate Jurisdiction of the Supreme Court, 109 U. Pa. L. Rev. 157, 160 (1960) 

We begin by stating that the Constitution’s purpose is to promote liberty.7 
Reflection on politics led the Framers to conclude that order—domestic tran
quility and freedom from foreign attack—and economic growth were precon
ditions of liberty.8 Experience under the Articles of Confederation had shown 
to the Framers’ satisfaction that establishing those preconditions required a 
government of substantial power. Thus, the Constitution contains grants of 
power to Congress, such as the power to regulate commerce,9 or that with 
which we are concerned here, the jurisdiction of the federal courts.10 These 
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grants of power are plenary; that is, Congress has the power to regulate any 
matter that is reasonably related to interstate commerce" or reasonably re
lated to the jurisdiction of the federal courts. “Reasonable” here is a very 
weak standard; it asks only whether the regulation has anything at all to do 
with interstate commerce or federal court jurisdiction.11 12

(judicial power of United States vested in Supreme Court, which Constitution establishes, and lower 
federal courts, which Congress may establish, to interpret and apply supreme law); Sager, supra note 1, 
at 42-43 (comparing Hart’s and Ratner’s formulations of “essential functions” doctrine). If Congress 
deprives the lower federal courts of jurisdiction in some class of cases but allows Supreme Court review 
of state court decisions in that class, supremacy and uniformity are maintained. Eisenberg’s contention, 
in Congressional Authority to Restrict Lower Federal Court Jurisdiction. 83 Yale L. J. 498 (1974), that 
Congress could not abolish the lower federal courts has not gained support from other commentators. 
It rests on the argument that, given the practical limitations on the Supreme Court’s ability to supervise 
state courts, lower federal courts are essential. Even if one accepts that argument, one could easily 
conclude that selective restrictions, affecting no more than 100 cases a year (which we think is a gener
ous estimate of the effects of recent proposals), would not affect the supremacy and uniformity of na
tional law.

Restricting Supreme Court jurisdiction while leaving the jurisdiction of lower federal courts intact 
raises different issues. The supremacy of national law would be preserved to the extent that national 
law is, except in unusual situations not affected by the recent proposals, interpreted by officials of the 
national government with life tenure. Uniformity could not be guaranteed, but it is not clear to us that 
the Constitution requires uniformity in the interpretation of national law. The source of that idea 
appears to be Martin v. Hunter’s Lessee, 14 U.S. (1 Wheat.) 304 (1816). Martin's other suggestion,/¿Z at 
327-29, that Congress must vest the entire judicial power in lower federal courts, which it must create, 
has been rejected. See Palmore v. United States, 411 U.S. 389, 401 (1973). Uniformity is certainly 
desirable, which is presumably one reason why Congress has never adopted a system in which variabil
ity in the interpretation of national law plays an important part (though situations in which Congress 
adopts state law by reference provide an interesting sidelight). Perhaps uniformity is constitutionally 
required in settings like that of Martin, where the national law at issue was an international obligation. 
We find it difficult to see why Congress ought to be disabled from determining that in a specific setting, 
the benefits of variability outweigh the costs of uniformity.

11. See generally Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824); National League of Cities v. Usery, 
426 U.S. 833 (1976).

12. The Supreme Court has described the standard in this way:
The task of a court that is asked to determine whether a particular exercise of congressional 
power is valid under the Commerce Clause is relatively narrow. The court must defer to a 
congressional finding that a regulated activity affects interstate commerce, if there is any ra
tional basis for such a finding. This established, the only remaining question for judicial 
inquiry is whether “the means chosen by [Congress] must be reasonably adapted to the end 
permitted by the Constitution.”

Hodel v. Virginia Surface Mining & Reclamation Ass’n, 452 U.S. 264, 276 (1981) (citations omitted) 
(quoting Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 262 (1964)). But see Justice 
Rehnquist’s comment in his concurring opinion:

Thus it would be a mistake to conclude that Congress’ power to regulate pursuant to the 
Commerce Clause is unlimited. Some activities may be so private or local in nature that they 
simply may not be in commerce. Nor is it sufficient that the person or activity reached have 
some nexus with interstate commerce. Our cases have consistently held that the regulated 
activity must have a substantial effect on interstate commerce.

Id. at 310-11 (Rehnquist, J., concurring).
13. See The Federalist No. 84, at 536-38 (A. Hamilton) (J. Cooke ed. 1961) (dismissing objection 

to Constitution that conferring significant powers on national government improper because national 
government too remote from states).

The Framers recognized that a government with the plenary powers neces
sary to secure the preconditions to liberty might itself become oppressive.13 
They therefore devised two methods of controlling the exercise of these ple
nary powers—specific and structural limitations—which are the second and 
third elements of the Constitution. The specific limitations on Congress’
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power include the first amendment, which provides in part that Congress shall 
make no law abridging freedom of speech.14 So, for example, Congress cannot 
exercise its commerce power by denying licenses to transport goods to Repub
licans.15 These specific limitations are placed on every one of Congress’ pow
ers: Congress also cannot deny access to federal courts to Republicans, even if 
that restriction is reasonably related to the subject of jurisdiction.16 We em
phasize that in this view of the Constitution, Congress’ power to regulate juris
diction is no different than its power to regulate interstate commerce.17

These specific limitations could be enforced in either of two ways. First, 
members of Congress might be so imbued with the value of adhering to limita
tions stated in the Constitution that they would not enact legislation that trans
gressed the specific limitations enumerated in the Constitution.18 In fact, it is 
expected that the political process will serve as a mechanism for keeping Con
gress from going after Republicans; it is not as certain that the political process 
will work correctly in every other instance. For this reason, ever since Marbury 
v. Madison)9 it has been assumed that the courts will serve as the second ma
jor mechanism of enforcement. One way of thinking about this device is that 
the specific limitations give rise to legal rights to individuals, who are thereby 
authorized to employ the judicial process as a means of securing judicial assist
ance in their enforcement.20

14. U.S. Const, amend. I.
15. Cf Tot v. United States, 319 U.S. 463, 467, 472 (1943) (statute creating presumption that, where 

ex-convict possesses firearm, he received, shipped, or transported it in interstate commerce held uncon
stitutional as violating due process clause limitation on Congress’ powers).

16. The argument that such a restriction would be reasonably related to the subject of regulating 
jurisdiction goes something like this: Republicans are wealthy, and so get involved in more litigation, 
which unduly burdens the courts. Because the rich can find some private means of dispute resolution, it 
would be reasonable to relieve the burden on the courts by denying federal court jurisdiction over 
actions that Republicans might bring.

17. See Ex parte McCardle, 74 U.S. (7 Wall.) 506 (1868) (Supreme Court's power to review actions 
under 1867 Reconstruction Act is subject to congressional restriction); cf. Katzenbach v. Morgan, 384 
U.S. 641, 650-51 (1966) (power to enforce amend. XIV, § 1, contained in amend. XIV, § 5, is plenary).

18. Madison advocated this view:
The members of the legislative department. . . are numerous. They are distributed and dwell 
among the people at large. Their connections of blood, of friendship and of acquaintance, 
embrace a great proportion of the most influential part of the society. The nature of their 
public trust implies . . . that they are more immediately the confidential guardians of the 
rights and liberties of the people.

The Federalist No. 49, at 341-42 (J. Madison) (J. Cooke ed. 1961).
As it is essential to liberty that government in general, should have a common interest with the 
people; so it is particularly essential that the [legislative] branch . . . should have an immedi
ate dependence on, & an intimate sympathy with the people. Frequent elections are unques
tionably the only policy by which this dependence and sympathy can be effectually secured.

The Federalist No. 52, at 355 (J. Madison) (J. Cooke ed. 1961).
19. 5 U.S. (1 Cranch) 137 (1803).
20. Chief Justice Marshall wrote in Marbury.

[W]here the heads of departments are the political or confidential agents of the executive, 
merely to execute the will of the President, or rather to act in cases in which the executive 
possesses a constitutional or legal discretion, nothing can be more perfectly clear than that 
their acts are only politically examinable. But where a specific duty is assigned by law, and 
individual rights depend upon the performance of that duty, it seems equally clear that the 
individual who considers himself injured, has a right to resort to the laws of his country for a 
remedy.
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In contrast to the specific limitations, there are what might be called struc
tural devices designed to impede Congress’ illicit exercise of its plenary pow
ers. These structural devices include federalism, a system of selecting national 
legislators in ways which make it unlikely that those legislators would unjusti
fiably override local desires.* 21 The structural devices also include the separa
tion of powers. For legislation to be enacted, majorities in both houses of 
Congress must come to see its substantive or practical merit, and the President 
must concur with Congress (or else a two-thirds vote of Congress is needed to 
override the President’s veto).22 Then, for legislation to have force, the judici
ary must agree to its validity and efficacy.23 Similarly, for the judiciary to get 
its decrees enforced, it has to rely on Congress and the President to provide 
both moral and, in the last instance, financial and military support.24

Id at 166.
21. H. Wechsler. The Political Safeguards of Federalism, in Principles, Politics and Funda

mental Law 77-82 (1961),
22. U.S. Const, art. 1. § 7, cl. 2.
23. See Heart of Atlanta Motel. Inc. v. United States, 379 U.S. 241 (1964) (enforcing Title 11 of Civil 

Rights Act of 1964); Shaw v. Governing Bd, of Modesto City School Dist., 310 F. Supp. 1282 (E.D. Cal. 
1970) (enforcing National School Lunch Act). Cf. Davis v. Passman. 442 U.S. 228, 242 (1979) (power 
to enforce constitutional rights vested in judicial branch); Quinn v. United States, 349 U.S. 155. 161 
(1955) (power to enforce law vested in executive and judiciary branches); ICC v. Chatsworth Coop. 
Mktg. Ass'n. 347 F.2d 821. 822 (7th Cir.) (administrative agency’s power to enforce its judgments re
flects its "quasi-legislative" and "quasi-judicial" nature), cert, denied. 382 U.S. 938 (1965)

24. See Cooper v. Aaron, 358 U.S. 1. 12 (1958) (discussing President's use of regular army troops and 
federalized national guard to enforce school desegregation order); G. Gunther, Cases and Materi
als on Constitutional Law 32-33, 766 (10th ed. 1980) (same).

25. 3 U.S. (3 Dall.) 386 (1798).
26. 10 U.S. (6 Cranch) 87 (1810).
27. The most notable proponent of this view in recent years is John Ely. See generally J. Ely, supra 

note 3. It has, however, an ancient lineage.
28. 17 U.S. (4 Wheat.) 316 (1819). Note especially how Marshall's emphasis on relegating federalism 

issues to "its [Congress'] judgment,” id. at 419, relates to his later statement that "(i]n the legislature of 
the Union alone, are all represented.” Id. at 431.

29. 22 U.S. (9 Wheat.) 1 (1824). Note here Marshall's classic formulation:

We believe that the fundamental differences among scholars arise in consid
ering this question: Are any or all of the structural devices enforceable in the 
courts? We can identify two basic positions. One, which we have called gen
eral judicial review, holds that all legislation that exceeds the limitations the 
Constitution places on Congress’ powers must be held unconstitutional by the 
courts. General review can occur in a number of forms. It can, as in Marbury, 
be based on the proposition that the limitations are written into a document 
that the courts are necessarily called upon to interpret. Or, as in Calder y. 
Bull25 26 or Fletcher v. Peck fb it can rest on the theory that the limitations em
body certain fundamental moral values that the courts must enforce.

The alternative position is political breakdown review. It holds that a demo
cratic republic should have a general preference for legislative rather than ju
dicial policymaking. That preference can be set aside only if there are reasons 
to think that the legislative process is inadequate—for example, when it fails to 
take into account the interests of people whom the legislature’s work seriously 
affects.27 If Marbury is the source of general judicial review, then the other 
classic cases of the Marshall Court, McCulloch v. Maryland,28 Gibbons v. 
Ogden ,29 and, less dramatically, Martin v. Hunter’s Lessee,30 are the sources of 
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political breakdown review.
These theories of judicial review utilize screening devices to prevent the en

forcement of unconstitutional legislation. The first screen is the legislators’ 
sense of responsibility to the limitations that the Constitution places on their 
power. If that fails, the second screen is the political process, through which 
voters can express their displeasure at legislation that threatens valued goals. 
If that too fails, the third screen is judicial review. Political breakdown review 
allows the courts to intervene only if they can identify a failure at a prior stage; 
general review allows the courts to act even if no defect in the political screen 
is apparent.

We suspect that disagreement over whether general or political breakdown 
review is the better overall approach lies beneath disagreements over Con
gress’ power to restrict jurisdiction. Proponents of general review tend to sup
port judicially enforceable limitations on Congress’ power in this context as in 
others, though they disagree over the exact extent of those limitations. Propo
nents of political breakdown review divide over whether the political process is 
adequate in this setting. We doubt that either general review or political 
breakdown review can ultimately be sustained as an element in a coherent and 
attractive theory of public order. Nevertheless, in this part of the article we 
will argue for a strong form of political breakdown review—that is, a form that 
holds judicially unenforceable all the structural devices in the Constitution.30 31 
We do so at least in part because our predecessors in the debate have not made 
the argument for this strong form of the theory with sufficient force. In addi
tion, the weaker forms of political breakdown review have relied on general 
review when political breakdown review is unwarranted. It is in this sense a 
fourth screening device. At some point redundancy in such devices becomes 
silly. It may even be harmful if, for example, courts exercising general review 
prevent the enforcement of statutes that promote the goals of constitutional 
order more often than do courts exercising political breakdown review.

The wisdom and the discretion of congress, their identity with the people, and the influence 
which their constituents possess at elections, are, in this, as in many other instances, as that, 
for example, of declaring war, the sole restraints on which they have relied to secure them 
from its abuse.

Id. at 197.
30. 14 U.S. (1 Wheat.) 304 (1816). Note Story’s reference to Congress’ absolute discretion in choos

ing the timing and mode of removal of jurisdiction. Id. at 346.
31. In this argument, we extend the classic Marshall Court cases on political breakdown from the 

federalism context in which they arose to that of separation of powers. We note that J. Choper, supra 
note 5, does so as well, though he does not extend the theory as far as we do.

It will help to identify as a preliminary matter some minor components of 
our argument for the strong form of political breakdown review. First, many 
supporters of general review currently seem attracted to a version of political 
breakdown review in situations involving specific limitations. It is coherent to 
invoke “representation-reinforcing review” as to specific limitations but to in
sist on some mode of general review, such as interpretivism or moral philoso
phy, as to structural limitations. But it is more parsimonious to have a unitary 
theory, and we suspect that some of the difficulties in the debate occur because 
of a sort of cognitive dissonance in those participants who find themselves re
jecting political breakdown review in connection with other applications of the 
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specific limitations.32

32. See Tushnet, The Dilemmas of Liberal Constitutionalism, 42 Ohio St. L.J. 411, 411 n.4 (1981) 
(comparing views of Choper and Ely on judicial review).

33. See Tushnet, Following the Rules Laid Down: A Critique of Interpretivism and Neutral Principles, 
96 Harv. L. Rev. 781 (1983) (suggesting that these theories, if applied, would succeed only by repudiat
ing their principles).

34. 426 U.S. 833 (1976).
35. EEOC v. Wyoming, 103 S. Ct. 1054 (1983), has substantially limited National League of Cities, 

though it is difficult to attribute any coherent theory of federalism to the Court (or. rather, to Justice 
Blackmun, on whose votes the outcome in federalism cases seems to turn). A dissenter from the con
sensus is Nagel, Federalism As A Fundamental Value: National League of Cities z« Perspective, 1981 
Sup. Ct. Rev. 81 (National League of Cities “understandable and admirable” as attempt to protect 
constitutional structure).

36. Choper argues that courts should treat questions involving the separation of executive and legis
lative powers as nonjusticiable. Though he recognizes that such questions may, and often do. involve 
personal freedoms, he argues that checks and balances provide sufficient protection and that judicial 
action is likely to be unsuccessful. J. Choper. supra note 5, at 260-379. He also contends that the 
Supreme Court must have the power to render final judgment on questions concerning the permissible 
breach of judicial power because the courts are institutionally excluded from the political process. Id. 
at 380-415. He further argues that what is at stake in limiting the jurisdiction of the federal courts is not 
individual rights, but the judiciary’s interest in maintaining separation of powers. Id. We believe that 
Choper's application of political breakdown errs because it fails to take adequate account of the Court’s 
resources. It treats the situation as one in which Congress and the Executive can gang up on the Court, 
but fails to acknowledge the Court’s defensive powers as well as the fact that the legislative and execu
tive branches may not be able to reach an agreement.

Second, it has been difficult to make the interpretivist case for judicial en
forcement of structural limitations on Congress’ powers, and it seems likely 
that a “natural law” case is impossible to make.33 This leaves some version of 
political breakdown review as the most attractive alternative.

Third, there is general agreement that federalism limitations on congres
sional power are not judicially enforceable. National League of Cities v. 
Usery3* is by consensus regarded as an unfortunate aberration.35 Proponents 
of general review must therefore distinguish between the two major forms of 
structural devices. They must invoke political breakdown review as to federal
ism and something else as to separation of powers, and they might want to 
distinguish among the various branches of separation of powers.36 This use of 
different theories of judicial review is again not parsimonious and may lead to 
cognitive dissonance. It is also a burden that the proponent of a strong version 
of political breakdown review need not assume.

Finally, much of the opposition to extending political breakdown review to 
cover congressional power to restrict jurisdiction stems from fear that Congress 
is more likely to enact improvident legislation in this area than in the area of 
federalism. We will argue below that this fear is substantially overstated. 
Though pointing out that some make exaggerated claims in opposition to 
political breakdown review does not provide support for that theory, it may 
make the theory more palatable.

In the strong version of political breakdown review, the structural devices 
demand that reliance be placed solely on the political process. They are not 
enforceable in the courts and do not give rise to rights in individuals to secure 
judicial assistance. If legislation gets over the various hurdles, the courts will 
not strike it down on the ground that it violates, for example, the separation of 
powers. To the extent that judicial assistance is required for the enforcement 
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of the legislation, however, the courts may decide not to provide it.37

37. This qualification allows the theory we present to accommodate Marbury v. Madison. 5 U.S. (1 
Cranch) 137 (1801), which seems essential.

38. Contra Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) (Court holds unconstitu
tional executive action it determines to be legislative); Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam) 
(Court invalidates authorization of legislative power it determines to be executive); cf. INS v. Chadha, 
103 S. Ct. 2764 (1983) (courts can strike down legislative action Congress lakes without submission to 
President). We thus do not assert that the Supreme Court has adopted the strong version of political 
breakdown review. We note, however, that in the largely discredited National League of Cities v. 
Usery, 426 U.S. 833 (1976), the Court relied on Buckley v. Valeo to support its exercise of general 
review in a federalism case. Id. at 841 n.12. In Chadha the Court was faced with a political breakdown 
argument that a legislative veto was constitutional because the President had signed the legislation 
despite the substantial political resources he could command to defeat it. including his own power to 
veto. 103 S. Cl. at 2779 n. 13. It responded by citing Marbury. Id. See also United States v. Nixon. 418 
U.S. 683 (1974) (Court relies on Marbury to support its power to review claim of executive privilege). 
As has often been remarked, Marbury stands for two propositions: the uncontroversial one that the 
Court can invalidate legislation if the Court has some theory on which to do so and the controversial 
one that the Court can exercise what we have called general review.

39. See infra Section II B 2., text accompanying notes 61 to 73 (discussing politically enforceable 
structural limitations on Congress’ power to enact jurisdiction-restricting legislation).

40. Eg.. H R. 72. 97th Cong., 1st Sess. (1981); S. 481, 97th Cong. 1st Sess. (1981); H R. 2347, 97th 
Cong., 1st Sess. (1981); H.R. 1335, 97th Cong., 1st Sess. (1981); H.R. 865, 97th Cong., 1st Sess. (1981); 
H R. 408, 97th Cong., 1st Sess. (1981); S. 1742, 97th Cong., 1st Sess. (1981); S. 438, 96th Cong., 1st Sess. 
(1979).

41. Eg. H.R. 867, 97th Cong.. 1st Sess. (1981); S. 1741, 97th Cong., 1st Sess. (1981); S. 158, 97th 
Cong., 1st Sess. (1981); S. 583, 97th Cong., 1st Sess. (1981); H.R. 73, 97th Cong., 1st Sess. (1981); HR. 
900, 97th Cong., 1st Sess. (1981).

The theory behind the operation of these structural devices is that the polit
ical process provides sufficient protection to affected interests. The example of 
federalism demonstrates the validity of this theory, as does the separation of 
powers between the President and Congress.38 In addition, given the desirabil
ity of using the courts to enforce various programs, the theory is, in general, 
true for the separation between the courts and the other branches, as we will 
argue later in more detail.39

B. NORMATIVE ANALYSIS APPLIED TO JURISDICTION-RESTRICTING 
MEASURES

We next explore the implications of the strong version of political break
down review for our present topic. First, as we have said. Congress’ power to 
regulate jurisdiction is plenary. Second, we must ask whether any judicially 
enforceable specific limitations are relevant here. If not, we must consider 
whether one can be confident that the political process is adequate. In this 
section, we will examine three areas in which restrictions on jurisdiction have 
been proposed recently. We will conclude that the case for judicially enforcea
ble specific limitations is rather weak and that the case for the adequacy of the 
political process is rather strong. For these reasons, if a jurisdiction-restricting 
statute were to be enacted, it would be constitutional. None is likely to be 
enacted, however.

1. Specific Limitations

The three areas in which restrictions on jurisdiction have recently been pro
posed are school prayer,40 transportation remedies in desegregation cases41 
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and abortion.42 We will examine each of these in turn.

School Prayer. The closest that Congress has come in recent years to
restricting jurisdiction with respect to school prayer is with the Helms Amend
ment, which would deprive the federal courts of jurisdiction over cases arising 
out of voluntary prayers in public schools and public buildings.43 In this situa
tion, there is an obviously relevant specific limitation on Congress’ power: the 
establishment clause.44 The argument is that the Helms Amendment, and not 
school prayer, is itself an establishment of religion. Whether that argument is 
correct is a hard question, largely because the law of the establishment clause 
is quite murky.45 However, we predict that even the present Supreme Court

42. Eg., H R. 340, 97th Cong., 1st Sess. (1981); H R. 761, 97th Cong., 1st Sess. (1981); HR. 869, 97th 
Cong.. 1st Sess. (1981); S. 1147, 97th Cong., 1st Sess. (1981); S. 528, 97th Cong., 1st Sess. ( 1981); S. 1760, 
97th Cong., 1st Sess. (1981); S. 1005, 97th Cong., 1st Sess. (1981); H R. 1180, 97th Cong.. 1st Sess. 
(1981); H.R. 1079, 97th Cong., 1st Sess. (1981); H R 327, 97th Cong., 1st Sess. (1981).

43. The Helms Amendment states, in part:
[T]he Supreme Court shall not have jurisdiction to review, by appeal, writ of certiorari, or 
otherwise, any case arising out of any State statute, ordinance, rule, regulation, or any part 
thereof, or arising out of an Act interpreting, applying or enforcing a State statute, ordinance, 
rule, or regulation, which relates to voluntary prayers in public schools and public buildings.

125 Cong. Rec. 7631 (1979).
We note that it is exceptionally difficult to draft a statute that does exactly what its proponents want, 

especially if the statute is subject to interpretion by courts which presumably are hostile to restrictions 
on their authority. As regards the Helms Amendment, the key ambiguity is in the phrase “arising out 
of . . . voluntary prayer.”

In 1963, the Supreme Court held that prayers conducted by school officials, from which students 
could claim exemption, violated the establishment clause of the Constitution. School Dist. of Abington 
Township v. Schempp, 374 U.S. 203 (1963). The cases consolidated in Abington Township had also 
been litigated as “free exercise” cases; that is, students claimed that the system as a whole coerced them 
through social pressure to forgo claiming the exemption. Id. at 205-12.

Now, suppose that Congress enacts the Helms Amendment and a school system adopts a prayer 
practice. A student then alleges that the system is not truly voluntary because of social pressures and 
the like. There are now two possibilities: either the courts will address the free exercise issue that the 
Supreme Court has avoided before, as Justice Stewart, in his Abington Township dissent. 374 U.S. at 
308, would have done, or the courts will find that, given the allegation of involuntariness, the case does 
not “arise out of. . . voluntary prayer.” Despite the Helms Amendment, the Court should have juris
diction to decide the case on either “free exercise” or establishment clause grounds.

There are alternative methods of restricting jurisdiction. Broad statutory provisions have been pro
posed. one of which states:

|T]he United States Supreme Court shall not have jurisdiction to review, by appeal, writ of 
certiorari, or otherwise, any case wherein any party claims the abridgment by a State, or by 
any political subdivision, agency, or any other authority of a State, of any right secured by the 
first eight amendments to the Constitution of the United States.

S. 3018, 97th Cong., 2d Sess. § 2 (1982). This same bill would bar the district courts from hearing any 
case over which the Supreme Court had no jurisdiction. Id. Yet under present law the courts are not 
enforcing against the states “right[s] secured by the first eight amendments.” They are enforcing the due 
process clause of the fourteenth amendment. This proposal would therefore be totally ineffective if 
enacted, though its proponent’s intention is clear enough.

44 U.S. Const, amend. I (“Congress shall make no law respecting an establishment of religion 
. . .”).

45. The Court has adopted a three-part test for application in establishment clause cases. Lemon v. 
Kurtzman, 403 U.S. 602, 612-13 (1971). One element of this test is: Does the legislation have the 
purpose of advancing religion? In Stone v. Graham, 449 U.S. 39 (1981) (per curiam), the Court found 
that a Kentucky statute requiring the posting of a copy of the Ten Commandments on the wall of each 
public school classroom violated the establishment clause because the statute’s preeminent purpose was 
religious. Id. at 41.

As regards the Helms Amendment under this first element, arguments can be made equally that it 
violates or does not violate the Constitution. On one hand, the purpose is to advance religion by giving 



1984] Jurisdiction-Restricting Legislation 1321

would find the Helms Amendment unconstitutional. If the Court chose to rely 
on the establishment clause, there would be nothing special about either the 
problem or the Court’s treatment of it; the Court would be enforcing a specific 
limitation on congressional power. If, however, the amendment were to with
stand analysis under the establishment clause, other issues arise. We will defer 
consideration of those issues until the discussion of our third example, 
abortion.

Desegregation Remedies. We turn next to restrictions on remedies in de
segregation cases. We will take, as our model, a proposal that prohibits federal 
courts from ordering an assignment of students to attend any school other than 
the one closest to their homes.* 46 Again, it is possible to take the “specific limi
tations” approach.

schools the opportunity to adopt prayers without federal court supervision. On the other hand, how
ever, the purpose is equally to maximize the citizenry’s freedom of choice in matters of deep concern.

The second element of the Court’s test asks what the effect of the statute in question is. In Stone, the 
Court found that the mere posting of the Ten Commandments under the auspices of the legislature 
provides the official support of the State government. Id. at 42. The effect of the Helms Amendment 
cannot be anticipated as clearly; its effect is equally more prayers and more choice. (The third element 
of the test, which examines the extent of governmental entanglement with religion as a result of the 
statute, does not concern us here.)

An alternative approach to establishment clause cases requires neutrality between religion and 
nonreligion. See Everson v. Board of Educ., 330 U.S. 1, 18 (1947). The Helms Amendment makes 
federal court jurisdiction turn on the presence or absence of a religious activity; thus it seems unneutral. 
If one views the amendment as a freedom of choice statute, however, it is neutral as among the choices 
that school boards make.

Thus, both of these approaches can produce different results depending on how one characterizes the 
Helms Amendment (or any statute, for that matter).

46. See Education Amendments of 1974, tit. Il, 20 U.S.C. §§ 1701-1758 (1976) (sets priority of reme
dies; bars transportation of student to any other than school closest or next closest to home).

47. In Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1 (1971), the Supreme Court found 
that the lower court’s judgment that a transportation remedy was necessary for dismantling the dual 
school system was supported by the record and that imposition of transportation remedies was within 
the range of the lower court's powers. Id. at 24-25. The Court held that the federal courts have broad 
power to fashion remedies when school districts fail to meet their obligations with respect to achieving 
desegration. Id. at 16.

In North Carolina Bd. of Educ. v. Swann, 402 U.S. 43 (1971), the Court held that North Carolina's 
antibusing law was invalid because it prevented implementation of desegregation plans as the four
teenth amendment requires. Id. at 45. In other words. North Carolina’s law limited the tools that a 
school district, as well as the courts, could use to remedy the ills of segregation. Id. at 46. Thus, the 
courts can impose busing as among the desegregation remedies available to uphold its constitutional 
obligations, and legislatures cannot eliminate busing as a remedy when such elimination prevents de
segregation by a school district or a court.

48. See Clark v. Board of Educ. of Little Rock School Dist., 705 F.2d 265 (Sth Cir. 1983) (affirming 
determination of constitutionality of desegregation plan creating four all nonwhite schools when plan 
provides other safeguards against discriminatory treatment of nonwhite students).

One could argue that Congress, by so limiting remedies, has violated the 
rights implicated in the basic desegregation cases. In this context, however, the 
arguments against the limitation are quite weak. First, and perhaps only as an 
aside, no court has ever held that the Constitution compels such remedies. The 
Supreme Court has said only that their use is within the discretion of the trial 
court when a school board fails to develop a constitutionally adequate plan.47 
Courts of appeals have affirmed remedies which did not involve such assign
ments if, under the circumstances, it was not an abuse of discretion to omit 
them.48
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Second, and more important, the harms can be remedied in other ways. For 
our purposes, little turns on identifying the harms with great precision, so we 
have chosen to define the harms for which pupil assignment remedies are the 
most facially sensible response: harms which occur because white and black 
children are not sitting in the same schools and classrooms.49 Is it possible to 
remedy that harm without pupil assignment remedies? One controversial al
ternative would be to compensate students monetarily for the harm: courts 
would award a student $1,000 for every semester she or he sits in a minority- 
dominated classroom. Or the courts could require that school systems develop 
educational programs in white and black schools that overcame whatever 
harms (such as distorted self-images) that sitting in separate classrooms 
causes.50 Perhaps a more acceptable solution would be for a school board to 
create a fancy prep school—The Hill School, Andover or the like—which 
would avoid the phenomenon of white flight by providing extremely attractive 
educational programs, but which would also guarantee admission to minority 
students. There would, of course, be details to work out.51 Magnet schools are 
not a natural phenomenon, and so voluntary busing may be necessary. Lower 
funding for nonmagnet schools might have to guarantee and accompany in
vestment in the magnet schools. Given enough investment and guaranteed 
admission for minorities, a magnet school plan almost certainly would remedy 
the harm. Details aside, the point is that student assignment remedies are not, 
in fact, necessary to remedy even the harm to which they are most obviously 
responsive.

49. There are other possible characterizations of the harms involved, though as regards these other 
possibilities, alternatives to pupil assignment remedies are even more clearly acceptable. For example, 
if one characterizes the harm as a negative effect on the range of opportunities open to blacks in their 
futures, then the alternative remedy to pupil assignment would be affirmative action plans, which carry 
with them a separate range of problems.

50. We have some difficulty in specifying consequential harms that sitting in separate classrooms 
causes. If those consequential harms are educational, it would seem that educational programs could 
overcome them. We have no illusions about the efficacy of such educational programs. Neither, we 
should add, do we have any illusions about the efficacy of programs that place black and white students 
in the same schools and classrooms to overcome consequential harms.

51. These details raise serious issues of policy, not of constitutional law But the policy-based deci
sion to restrict remedies entails other policy-based decisions, whether or not proponents of the restric
tions are aware of all to which they have committed themselves. Cf Brown v. Califano, 627 F.2d 1221, 
1233-34 (D.C. Cir. 1980) (upholding restrictions on administrative remedies within HEW for racial 
discrimination by recipients of federal funds, because remedies available in judicial action brought by 
Department of Justice remain unrestricted).

52. The usual illustration is the Norris-LaGuardia Act, 29 U.S.C. §§ 101-115 (1976), which restricts 
federal court jurisdiction to issue injunctions in certain labor cases. Brilmayer & Underhill, supra note 
1. say that the Act “simply removed a certain remedy . . . from federal court jurisdiction." Id. at 841. 
However, the governing precedent in 1932, when the Act was adopted, held that it was unconstitutional 
for state legislatures similarly to restrict employers’ remedies in state courts. Truax v. Corrigan. 257 
U.S. 312, 335-36 (1921). Of course one might argue that Truax was discredited by the time the 
Supreme Court off-handedly endorsed the Act, Lauf v. E.G. Shinner & Co., 303 U.S. 323, 329-30 
(1938), though that argument is weaker if the date of enactment is compared to the date of Lauf. But if 
one accepts the argument, then no constitutional rights are implicated in the regulation of remedies, 
which would then render the Act uninteresting in the present context. A more interesting reading of 
Lauf and Truax would be that the Act was constitutional precisely because the remedy unavailable in 

Finally, unlike the Helms Amendment situation, there is no fall-back posi
tion here, because everyone agrees that, subject to specific limitations. Con
gress has plenary authority to structure remedies.52 Thus, the model of 
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judicial enforcement of specific limitations will not work here.53 What re
mains is the model of political enforcement of structural devices—the ade
quacy of the political process to secure the separation of powers—discussion of 
which we will take up in the context of abortion.

federal court was. as a matter of constitutional law, required to be available in state courts. That read
ing, of course, supports the position that we take in the text.

53. In Washington v. Seattle School Dist. No. 1. 458 U.S. 457 (1982), the Court held that a statewide 
initiative designed to bar school boards from adopting mandatory busing for the purpose of achieving 
racial integration violated the equal protection clause because it “place[d] unusual burdens on the abil
ity of racial groups to enact legislation specifically designed to overcome the ‘special condition' of 
prejudice. . . .” Id. at 486. The theoretical predicate of this decision is difficult to discern. It appears 
to be that minorities have a vested right of some sort in political arrangements that have in recent years 
sometimes worked to their benefit. We doubt that one could defend this predicate. To the extent that 
the decision relies on notions about access to existing political processes, it appears to be inapposite to 
situations in which the issue is denial of access to nonpolitical, that is, judicial, processes. See Sunstein, 
Public Values, Private Interests and the Equal Protection Clause, 1982 Sup. Ct. Rev. 127, for an effort to 
explain the case.

54. An example of a proposal to restrict the jurisdiction of the federal courts in cases involving 
abortion reads:

§ 1259. Appellate jurisdiction; limitations: (a) notwithstanding the provisions of . . . this 
chapter the Supreme Court shall not have jurisdiction to review, by appeal, writ of certiorari, 
or otherwise, any case arising out of any State statute, ordinance, rule, regulation or any part 
thereof, or arising out of any Act interpreting, applying, or enforcing a State statute, ordi
nance, rule, or regulation, which relates to abortion.

H R. 867, 97th Cong., 1st Sess. (1981).
55. City of Akron v. Akron Center for Reproductive Health, Inc., 103 S. Ct. 2481, 2496-97 (1983).
56. Arguments against jurisdiction-restricting legislation have also been made on quasi-equal protec

tion grounds. See Sager, supra note 1, at 78-79 (passage of jurisdiction-restricting legislation involves 
likelihood of direct injury to constitutional rights and risk of illicit motivation). The argument is that 
selective deprivation of jurisdiction will result in some rights being favored above others, mostly be
cause of the belief that state judges are not as free from political pressures as are federal judges. Some 
commentators go so far as to say that legislation motivated by a desire to overrule Supreme Court 
precedents is unconstitutional because it is proposed in bad faith. Id. at 76-77. As Redish has cogently 
responded, however, “rights don’t have rights;people have rights.” Redish, Congressional Power to Reg
ulate the Supreme Court Appellate Jurisdiction Under the Exceptions Clause: An Internal and External 
Examination, 27 Vill. L. Rev. 900, 917 (1982) [hereinafter cited as Redish, Examination], In other 
words, to remove classes of cases from the jurisdiction of the federal courts is merely to reclassify rights, 
not people.

Brilmayer & Underhill, supra note 1, argue that discrimination against rights is unconstitutional 
unless “some neutral ground” justifies it. Id. at 844. This position is vulnerable for several reasons. 
First, it rests on identifying “a general right of equal access for constitutional claims,” id., by analogy to 
cases holding that a state may not, except on neutral grounds, discriminate against causes of action that 
another state or Congress creates. The analogy works, however, only if one concedes that the Constitu
tion as the Court interprets it is a superior sovereign to the Constitution as Congress interprets it. 
Brilmayer & Underhill note that this concession is not required by Marbury v. Madison. Id. at 831 

Abortion. In this third area, restrictions on jurisdiction in abortion
cases, it seems obvious that the versions of the “specific limitations” approach 
which we have seen will not work.54 It is possible to argue that the Helms 
Amendment is an establishment of religion, or that restricting remedies is ra
cial discrimination. However, we submit that one cannot argue with any plau
sibility that denying federal jurisdiction in abortion cases somehow violates the 
underlying right to privacy (or whatever the right underlying the abortion de
cisions is). The right allows a woman to make the decision to have an abortion 
in a setting where the state has erected no substantial barriers to a decision 
either way.55 Denying the federal courts jurisdiction deprives no woman of 
privacy, nor does the absence of federal jurisdiction affect any of her choices.56
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The residual position is as follows: Sometimes governmental institutions are 
so arranged that things happen to people, and their choices are structured, in 
ways that seem quite unfair. When that happens, it may be that access to the 
courts is constitutionally required. The usual line is that “sometimes due pro
cess is judicial process.”57

n.68. Indeed, their position requires that they endorse the strongest available reading of Marbury. One 
not inclined to do so would not find their argument compelling. Second, Brilmayer & Underhill ex
plain that the rationale for the general right of equal access is to insure that “interjurisdictional cooper
ation [may] succeed.” Id. at 832. In the present context the notion of interjurisdictional cooperation 
gets rather metaphysical. Earlier they say that they “do not intend to raise deep issues” regarding 
sovereignty. Id. at 829 n.60. They use “sovereign” to mean “actor in the political system.” Id. To make 
the notion of “interjurisdictional cooperation” work. then, one must treat the Constitution as an actor 
in the political system. We wonder whether anyone would be inclined to do that in developing a 
general theory of law and politics.

Finally, Brilmayer & Underhill say that neutral grounds may justify restrictions of access. They 
explicitly adopt the “rational basis” test in this quasi-equal protection argument. Id. al 833-34. They 
reject Bator’s argument, Congressional Power Over the Jurisdiction of the Federal Courts. 27 Vill. L. 
Rev. 1030, 1037 (1982), that “it is politically healthy to give state courts the first opportunity to rule.” 
Brilmayer & Underhill, supra note 1, at 845. This, they say, establishes that state courts are "as good as 
federal courts, . . . [not] tnat they are better'' Id. But Bator’s argument can be supplemented: relegat
ing these especially controversial cases to the state courts is a positive good because it removes the 
federal courts from areas of enormous controversy, where any judicial action is likely to undermine 
respect for the courts, and thus preserves their authority in cases that are marginally less controversial 
but equally important (e.g., the Nazis’ march in Skokie). In a footnote, Brilmayer & Underhill suggest 
that they would reject this supplemented argument because, in fact, a desire to discriminate against a 
constitutional right motivates restrictions on jurisdiction. Id. at 846 n.133. Although we are not sure 
what “discriminate against” means in this context other than a description of selective withdrawals of 
access, we are sure that if impermissible motivation is enough to invalidate discriminatory withdrawals 
of jurisdiction, there is no need for any elaborate analytic apparatus, since everyone knows that those 
motivations are what really animates proponents of restricting jurisdiction. See infra text accompany
ing note 64 (discussing actual motives of proponents of jurisdiction-restricting legislation). Further, this 
“motive” analysis is itself quite controversial and requires a defense that the footnote fails to provide.

57. Hart & Wechsler, supra note 5, at 339-40.
58. We doubt that it would be a due process denial to commit abortion-related decisions—regarding 

the maturity of a minor, the quality of the consent given to the abortion, and so on—to an administra
tive agency rather than a court, subject to the usual limited review of agency decisions.

59. Sager argues that federal judicial process must be required in cases where a defendant seeks 
removal from state court to federal court. Sager, supra note 1, at 86. He claims that denying the federal 
courts the power to fashion a remedy in such a situation is tantamount to denying the litigant any 
remedy at all. a fact which defendants could exploit. Id. It does not necessarily follow, however, that 
the restriction on remedies is unconstitutional; instead, the effect of the removal statute might be uncon
stitutional. We suspect that in the unlikely event that a statute of the sort that concerns Sager were 
enacted, the courts would interpret the removal statutes to make it improper for defendants to remove 
and thereby would avoid confronting Sager’s difficulty.

For the moment, we will assume that judicial process is required when, for 
example, a legislature passes abortion laws that affect a woman’s decisionmak
ing process. Judicial process might be required because this is a situation in 
which the political process has failed, or because a specific limitation has been 
transgressed and general review of some sort is appropriate. We should note 
that this is hardly an obvious proposition.58 However, the key question is not 
whether judicial process is required, but whether federal judicial process is 
required.59

The basic difference between federal and state judges is that federal judges 
are appointed for life. This difference is generally thought to engender the 
relative freedom of federal judges from political pressure. Although we think 
this difference is often overstated, we will accept for the moment that such a 
difference exists. For present purposes, however, the question of degree is cru
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cial, because the argument has to be that forcing litigants to submit their 
claims to state judges as opposed to federal ones is so unfair as to violate due 
process. Given the extent to which state judges are relied upon to enforce fed
eral law—in criminal cases, for example—and given what we can only call our 
sense of the situation, we find it hard to conclude that due process means fed
eral judicial process.60

60. It has been argued that state and federal tribunals are not equally competent to enforce federal 
constitutional rights. Neuborne, The Myth of Parity, 90 Harv. L. Rev. 1105 (1977). Neuborne himself 
places limits on his argument. Id. at 1116 n.45. We believe that the qualifications support the proposi
tion that state courts are equal to federal courts except in cases (a) where prompt and careful resolution 
of issues is needed at the trial level (e.g., some but not all first amendment cases) and (b) where careful 
consideration of the historical facts is especially important. It strikes us that in the jurisdiction-restrict
ing controversies, only the issue of voluntariness in school prayer cases satisfies these conditions, and 
we have argued, supra note 43, that the proposals do not affect cases in which voluntariness is at issue. 
See also Redish, Reaction, supra note 1, at 156 (removing jurisdiction from federal courts not substan
tive constitutional violation because state courts technically adequate substitute forums).

61. Cf. Note, ¿/jf of Petitions by Minority Groups to Deny Broadcast License Renewals, 1978 Duke 
L.J. 271 (changes in FCC rules and court decisions have increased minority groups’ ability to affect 
licensing decisions); Note, Political Representation: The Search for Judicial Standards, 43 Brooklyn L. 
Rev. 431 (1977) (furtherance of “equally weighted vote’’ and “political access’’ doctrines have increased 
minority groups’ ability to affect political process).

62. J. Choper, supra note 5, at 26.

2. Structural Limitations

The analysis cannot end here, though. So far, we have argued that none of 
the proposed restrictions on the jurisdiction of the federal courts violates judi
cially enforceable specific limitations on congressional power. However, as we 
have already said, these are not the only restraints on Congress; there are also 
politically enforceable structural devices. The next part of the argument is that 
there are good reasons to believe that the political process works well in con
straining Congress. We now turn to an examination of the reasons for this 
belief.

The first reason is the most obvious one: the Supreme Court generates con
stituencies of support as well as opposition by its decisions on the merits of 
cases. People who agree with the abortion decisions will oppose Congress’ re
stricting the Court’s jurisdiction in this area. Of course, one tends to think of 
the Court as supporting minorities, because, if they were not minorities, the 
legislation which they have challenged would not have been passed in the first 
instance.

There are several points to be emphasized here. First, minorities can form 
coalitions that serve to increase the force of their power. Second, coalitions of 
minorities are especially likely to form in a situation in which one statute 
might be seen as establishing a precedent for others. Congress, having broken 
the ice with a statute restricting federal court jurisdiction in the area of prayer 
in public schools, may move on to a statute restricting the jurisdiction of fed
eral courts in the area of abortion. The groups which coalesce could be quite 
powerful.61 Third, because it is clearly easier for a coalition of minorities to 
block legislation from being enacted than it is for the same coalition to get 
favorable legislation enacted,62 the power of coalitions to impede jurisdiction
restricting legislation is especially potent.
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In addition to support on the merits, the Court has another resource—a gen
eral tradition of diffuse acceptance of what the Court says about the Constitu
tion.63 People may disagree with what the Court has done, but, except in 
special cases, they will grudgingly accept it. Further, there is a sense that play
ing games with the Constitution is not a nice thing, and that restricting juris
diction is playing games. This notion stems from a well-founded suspicion 
that the real desire of proponents of restricting jurisdiction is to repudiate the 
underlying judicial decisions by adopting jurisdiction-restricting measures as a 
subterfuge or substitute for constitutional amendment or Court overruling.64

63. Sarat, Studying American Legal Culture: An Assessment of Survey Evidence. 11 Law & Soc’y 
Rev. 427. 439 (1977).

64. Rice, Congress and the Supreme Court's Jurisdiction. 27 Vill. L. Rev. 959, 959 (1982); Levinson, 
The Turn Toward Functionalism in Constitutional Theory. 8 Dayton L. Rev. 567, 575 (1983); M. 
Perry, supra note 5, at 125-29.

65. 424 U.S. 1 (1976) (per curiam).
66. 435 U.S. 765 (1978).
67. 438 U.S. 234 (1978).
68. School Dist. of Abington Township v. Schempp, 374 U.S. 203 (1963).

Related to this suspicion is a factor specific to the recent controversies. The 
strong version of the political breakdown theory has powerful populist over
tones, yet it is unlikely that many proponents of restricting jurisdiction are 
anything other than opportunistically populist. We doubt that Senator Helms 
thinks that either Buckley v. Valeo ,65 First National Bank of Boston v. Bellottibb 
or Allied Structural Steel Co. v. Spannausb'1 67 was wrongly decided. Although it 
is logically possible to adopt a populist position on restricting jurisdiction and 
a reactionary position on other issues, we suspect that proponents of restricting 
jurisdiction may be seen as acting in bad faith on the level of the constitutional 
theory they purport to hold. More generally, the tradition of general judicial 
review is strong enough to allow opponents of restricting jurisdiction to claim 
to be true constitutional conservatives, even though the tradition of political 
breakdown review is at least as strong. These latter considerations admittedly 
are fairly weak, especially in contrast to support for decisions on the merits; 
however, they all go into the political pot to produce some constraint on 
Congress.

A third political constraint on Congress is related to the tradition of diffuse 
support for the court. As we said earlier, in many situations, Congress needs to 
rely on the courts as a forum in which congressional programs are enforced. If 
Congress acts to curb the courts in a specific setting, however, it has to be 
concerned about the possibility that such an action will produce a general de
cline in respect for the courts, thus making it harder to rely on the courts to 
achieve desired results.

One final concern, sometimes called the problem of freezing the law, should 
be mentioned. Take, for example, a restriction of federal court jurisdiction in 
prayer cases. Let us hypothesize that after such a restriction is enacted, a 
school board adopts a prayer and that the prayer is challenged in state court. 
What is the state court supposed to do? The most recent authoritative con
struction of the establishment clause in this context is the school prayer deci
sion in 1963.68 Some state courts will decide that they are free to examine the 
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question anew?9 Some of these courts, though not all of them, will reject the 
old decisions, while the rest will hold that the Supreme Court was right. An
other group will consider the old decisions to be controlling law.69 70

69. See Baucus & Kay, The Court-Stripping Bills: Their Impact on The Constitution, the Courts, and 
Congress. 27 Vill. L. Rev. 988, 1001 (1982) (limiting jurisdiction will give states power to decide).

70. See Redish, Examination, supra note 56, at 925-26 (in theory, limiting jurisdiction would freeze 
existing law).

71. Martin v. Hunter’s Lessee, 14 U.S. (1 Wheat.) 304, 347-48 (1806); Ratner. Majoritarian Con
straints on Judicial Review: Congressional Control of Supreme Court Jurisdiction, 27 Vill. L. Rev. 929, 
935 (1982); Bator, supra note 56, at 1038-39.

72. This option, of course, must be qualified by the risk of a bad guess as to an appointee’s opinion. 
For example, some of the Nixon appointees have not fulfilled President Nixon's likely expectations 
regarding abortion.

73. In United States v. Klein, 80 U.S. (13 Wall.) 128 (1872), however, the Supreme Court held un
constitutional a congressional statute directing that court to dismiss for lack of jurisdiction cases in 
which presidential pardons were alleged as proof of loyalty to the Union. Id. at 147-48. The statute in 
Klein would seem to be a counter-example to our assertion that Congress has never attempted to re
strict jurisdiction by statute. We would argue, though, that the pardon power in Klein represents a 
specific limitation on Congress’ power to alter a right conferred by a pardon on the pardoned 
individual.

The problem of freezing the law has theoretical and political implications. 
On a theoretical level, some people are troubled by a situation in which the 
same Constitution has one meaning in Delaware and another in Penn
sylvania.71 The political implications are more severe. If prayer in public 
schools is allowed in Delaware but not in Pennsylvania, how will supporters of 
prayer in Pennsylvania feel? They may have thought that Senator Heinz had 
delivered something to them, but it will turn out that he had not. Thus, the 
risk of freezing the law makes the beneficial effects of trying to satisfy pro
prayer people by means of a jurisdiction-restricting statute less than they 
would have seemed at the outset.

The impact of all of these political constraints is fairly simple. In the face of 
all of these obstacles to jurisdiction-restricting legislation, it would inevitably 
take a long time to get such legislation enacted. If a majority in favor of such 
statutes holds together over that long a period, they have a much simpler route 
available to them: they can influence the appointment of new Justices.72 What 
we have argued, then, is that the ordinary processes of politics do a pretty good 
job of protecting the valued interests which are at stake in restricting jurisdic
tion. It is, after all, noteworthy that the scholarly ink on the issue drowns the 
legislation which Congress has actually adopted, because, as we said at the 
start. Congress has never adopted a jurisdiction-restricting statute that raises 
troublesome issues of the sort with which we have been concerned.73 Also, we 
must add that, if people felt strongly enough about some issue to overcome all 
of these political obstacles, we would be hard pressed to explain why they 
should not have their way. Or, in the alternative, if the political processes that 
we have identified break down across the board, all bets on the survival of our 
constitutional traditions are off anyway.

III. The Commonwealth

This, then, leads us to the second part of this article, in which it does not 
really matter whether we were right in the first part. We begin by asking why 
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people care so much about the issue of restricting the jurisdiction of the federal 
courts. Of course, most of the emotion has to do with the merits of school 
prayer, abortion, and the like; but not all of it.74 The issue is fairly insignifi
cant in practical terms, but it obviously touches on some very deep concerns.

74. For an overview of the intense theoretical and political debate over the constitutionality and 
propriety of restricting jurisdiction, see 77rc Human Life Bill: Hearings on S.158 Before the Subcomm, 
on Separations of Powers of the Senate Comm, on the Judiciary, 97th Cong., 1st Sess. 308-16 (1981) 
(statement of Robert Bork); C. Black, Decision According To Law 11-19, 37-39 (1981)

75. See The Federalist No. 78, at 523 (A. Hamilton) (J. Cooke ed. 1961) (“[The judiciary] may 
truly be said to have neither Force nor Will, but merely judgment.”).

76. See generally J. Ely, supra note 3, at 11-41; M. Perry, supra note 5, at 61-90.
77. See generally Tushnet, supra note 33.
78. The argument is set forth in Tushnet, supra note 33.
79. The Federalist No. 10, at 59 (J. Madison) (J. Cooke ed. 1961) (“[T]he most common and 

In this part of the article, we suggest that those concerns arise from disquiet 
over the fundamental structure of the Constitution. We have distinguished 
between specific limitations and structural devices and have presented political 
breakdown review as part of the constitutional structure. But our argument 
will not satisfy adherents of general judicial review, who are rightly concerned 
about the adequacy of contemporary politics to serve human values. Nor will 
proponents of general judicial review be able to satisfy adherents of political 
breakdown review, who are rightly concerned about the capacity of contempo
rary judges to advance human values. The reason is that the practices of poli
tics and judging no longer meet the demands of a sound constitutional order.

As we have described it, the Constitution has two ways of limiting power— 
the structural devices diffuse power across a large number of power holders, 
while the specific limitations limit congressional power by enhancing the 
power of the courts. There are two obvious flaws in this scheme: the courts can 
become too powerful by enforcing many specific limitations, and power may 
be so diffused as to preclude energetic national action even when such action is 
needed. How could people have thought that the scheme would serve to pro
mote economic growth with liberty, in light of these flaws? The answer to that 
question takes us to larger issues of constitutionalism.

One standard answer to the first flaw is that the Framers did not believe that 
the courts could threaten liberty by overenforcing or inventing specific limita
tions, because the courts would be bound by the Constitution and could only 
interpret it.75 Although some provisions were not entirely clear, the margin for 
error was thought to be relatively narrow. Contemporary theorists describe 
that margin in various ways, but its narrowness is a common theme.76

The trouble with this idea is that experience demonstrates that the text of the 
Constitution does not itself limit judges in useful ways.77 This is a complex 
argument; instead of making it,78 we will call on the reader’s intuition about 
modern legal life. To give the document that kind of limiting force, there 
would have to be broad agreement on certain assumptions about public policy 
regarding economic growth with liberty. Those assumptions were part of the 
Framers’ self-understanding. They saw the world in two ways. First, it was a 
world of individualist proto-capitalist entrepreneurs whose activities promoted 
economic growth. The entrepreneurs’ activities, however, had an underside: 
they generated factions, pressure groups and the like.79 Factions operated in 
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the sphere of public life and could be useful in directing governmental atten
tion to areas in which growth needed collective support—developing the infra
structure, eliminating externalities, avoiding free-riders, and the like. They 
could also threaten liberty when the oppressed tried to alleviate matters, how
ever.80 Judicial review would control the operation of faction.

durable source of factions, has been the various and unequal distribution of property. Those who hold, 
and those who are without property, have ever formed distinct interests in society. Those who are 
creditors, and those who are debtors, fall under a like discrimination”).

80. Nedelsky, Confining Democratic Politics: Anti-Federalists, Federalists, and the Constitution (Book 
Review), 96 Harv. L. Rev. 340, 346 (1982) (“The Anti-Federalists were unconvinced: not only was the 
power assigned to the federal government dangerously misplaced, but the proposed structure itself was 
a threat to republican liberty.”).

81. G. Wood, The Creation of the American Republic, 1776-1787, at 58 (1969).
82. This “world of civic virtue” has been variously described and attributed to the influence of a 

number of political philosophies. J.G.A. Pocock characterizes this virtue as “civic humanism.” a syn
thesis of Machiavellian. Lockean, Burkean and English political tradition. J.G.A. Pocock, The 
Machiavellian Moment: Florentine Political Thought and the Atlantic Republican Tra
dition vii-viii (1975). Pocock’s account centers on the confrontation of virtue with corruption, the 
natural consequence of growing trade and individualism. Id. at 466-67. There was, Pocock argues, an 
“abandonment of the paradigm of virtue.” though not of “the pursuit of a form of political society in 
which the individual might be free to know himself in his relation to society.” Id. at 525-27.

Gordon Wood’s account of early American history is based more on notions of equality than virtue. 
He sees republicanism as representing a deep separation from England; the Americans separated them
selves without repudiating the spirit of the British constitution. G. Wood, supra note 81, at 43-45. “The 
sacrifice of individual interests to the greater good of the whole formed the essence of [American] 
republicanism.” Id. at 53. The conflict between individual liberty and the public good was not really a 
conflict; individual rights simply were not relevant as against the will of the people. Id. at 63-65. Wood 
claims that the notion of the separation of powers is at the core of republicanism and owes its modern 
development to Montesquieu, not Locke. Id. at 151-52. For Wood, the existence of privileges, which 
in turn caused the breakdown of mutuality of interests, brought the downfall of republicanism and the 
growth of individual liberty embodied in democracy. Id. at 402, 446-53, 608-10.

Garry Wills’s analysis brings us back to the centrality of virtue. G. Wills, Explaining America: 
The Federalist (1981). For Wills, though, the Madisonian and Hamiltonian notions of virtue stem 
from the Scottish political philosopher David Hume. Id. at 187-92. Wills claims that virtue for the 
early American was necessarily public. Id. at 236-37. Wills's analysis of Federalist Nos. 49, 51 and 10 
is designed to show the influence of Hume on Madison and Hamilton and that Hume’s view of the 
centrality of the family and of personal attachment is fundamental to the concept of virtue. Id. at 31. 
39.

Caroline Robbins saw the Commonwealth citizens as asserters of liberty as well as conduits for keep
ing alive the revolutionary ideals of toleration and freedom of conscience. C. Robbins, The Eight

Diffusion of power was designed to accomplish the same end. Where no 
single faction can readily control all centers of authority, it is unlikely that 
public policy will advance narrow interests. Unfortunately, in those circum
stances, it is also unlikely that there will be any centralized public policy at all. 
Numerous factions may bargain with each other to establish a ruling coalition, 
but what then results is no more than the agglomeration of some factional 
interests, which neither assures sound policy nor guarantees liberty. Alterna
tively, and perhaps more likely, factional struggles will paralyze policymaking.

The Framers’ second way of looking at the world resolved the problem of 
paralysis and provided the basis for thinking that courts would control faction 
without overreaching, because the judges would share the general assumptions 
about public policy and the processes by which it is made. That second way 
was to see the world as a collective self-understanding of the common enter
prise of advancing the common good, in which the common good was seen as 
something greater than the aggregate of good for individuals.81 This world is a 
world of civic republican virtue.82 The Framers thought that the power of 
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factions would be dampened by the representative character of Congress.83 
People would choose their representatives in part because they saw them as 
wise, responsible and concerned with the common good.84 They would be 
Burkean representatives, not instructed delegates.85

eenth-Century Commonwealthman: Studies in the Transmission, Development and 
Circumstances of English Liberal Thought from the Restoration of Charles 11 Until the 
War with the Thirteen Colonies 386 (1959). These “Real Whigs” advocated natural rights and the 
centrality of education. Id. at 9-12. For Robbins, egalitarianism was not an attribute of the Framers; 
on the contrary, “(s]upport of the Agrarian stemmed from a belief that too great an accumulation of 
wealth in a few hands might disturb the balance of the state.” Id. at 15. Robbins sees these men as 
having been influenced by the English as well as by Irish and Scottish philosophers. Though the Com
monwealthmen were too poorly organized to achieve a united program, id. at 376, their notions of 
separation of power, a supreme court, rotation in office and separation of church and state “found 
practical expression” in the various state constitutions. Id. at 20.

Finally, Isaac Kramnick offers a revision of these views of American history in which he returns John 
Locke to the center of American political ideology. Kramnick, Republican Revisionism Revisited, 87 
Am. Hist. Rev. 629 (1982). While agreeing that Locke’s influence has generally been given too much 
emphasis, Kramnick argues that the notion of the public good—civic virtue—as achieved through eco
nomic gain, and the accompanying rejection of civic humanism, was spurred on by Locke's philosophy. 
Id. at 655. Kramnick rejects Pocock’s view of the revolution as a Machiavellian renaissance, id. at 632, 
and asserts that Locke’s notion of natural rights was dominant. Id. at 635.

83. G. Wood, supra note 81, at 549.
84. The Federalist No. 62, at 419 (J. Madison) (J. Cooke ed. 1945) (The Senate was to be “an 

assembly of men called for the most part from pursuits of a private nature, continued in appointment 
for a short time, and led by no permanent motive to devote the intervals of public occupation to a study 
of the laws, the affairs and the comprehensive interests of their country . . .”)

85. Rogowski, Representation in Political Theory and in Law, 91 Ethics 395, 402 (1981); Weale, 
Representation, Individualism, and Collectivism, 91 Ethics 457, 458 (1981).

86. J.G.A. Pocock, supra note 82, at 509.
87. The distribution of property in 1789 was the flaw in American society which rendered the Fram

ers’ vision false.
88. See generally Mansbridge, Living with Conflict: Representation in the Theory of Adversary Democ

racy, 91 Ethics 466 (1981); Rossum, Representation and Republican Government: Contemporary Court 
Variations on the Founders' Theme, 23 Am. J. Juris. 88, 108 (1978); Note, The New Public Interest 
Lawyers, 79 Yale L.J. 1069 (1970).

The immediate consequence of this shared understanding was that liberty
threatening legislation would never be enacted. The structural devices would 
work effectively because civic republicanism would offset factions. Thus, op
portunities for judicial overreaching would be rare. In addition judges, no less 
than legislators, would be imbued with civic virtue. That expectation would 
ground the assumptions that would limit judges.

Whether or not we have been able to make it so, this is in fact a tremen
dously powerful vision of political life.86 The only problem is that it was al
most certainly false then, and it is clearly false now.87 Faction has risen and 
civic virtue declined, to the point where, as part of their political culture, 
Americans basically do not trust the political process.88 It occasionally pro
duces results that people favor, but only occasionally. Even when it does, that 
result is not regarded as vindicating the process; rather, it is seen as a bit of 
good fortune. This cynicism means, then, that Americans do not believe in the 
efficacy of structural devices to protect liberty, because the political process 
was supposed to implement those devices. We would suggest that this perva
sive mistrust of the political process can be seen in the fact that the current 
controversies about restricting jurisdiction of the federal courts are, in the 
main, about abortion, school prayer and busing—about the merits, rather than 
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about the current adequacy or inadequacy of structural devices as guarantees 
of liberty.

That way of thinking of the issue of restricting jurisdiction seems, and on 
some level is, foolish. And yet, notice two natural consequences of it. First, 
with the decline in the belief in civic virtue comes the inevitable rise in judicial 
power,89 because there are no longer any shared assumptions to check it. This 
in turn exacerbates the problems of faction; judicial decisions simply become 
another catalyst around which factions can form.

89. See Blueprint for Judicial Reform (P. McGuigan & R. Rader eds. 1981) for an especially 
egregious collection of arguments to this effect.

90. Our intuition is that the scope and speed of America’s economic growth is at the root of the decay 
of civic discourse and of the value placed on civic virtue. Technocracy has been suggested as another 
cause of the decline of the “public sphere.” T. McCarthy, The Critical Theory of Jurgen 
Habermas 381-83 (1978).

Second, and more significant, is that with the decline in the belief in civic 
virtue, we have lost all contact with the constitutionalism of the Framers and 
yet we have nothing to put in its place. Public life then becomes a disjointed 
set of political deals which are cut by one means or another, with no animating 
vision of the common good underlying them.

This, we think, is why it is useful to discuss proposals to restrict the jurisdic
tion of the federal courts. We do not discuss these proposals because they are 
intrinsically interesting or significant on the usual level of scholarly or political 
discourse; we discuss them because, if pushed hard enough, we are forced to 
confront the degradation of civic discourse today and to reflect on its causes.90 
The latter issue, however, we leave for another time.
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1. Bankruptcy Reform Act of 1978, 11 U.S.C. § 101 (Supp. V 1981).
2. Bankruptcy Act, 11 U.S.C. §§ 1-72 repealed by 11 U.S.C. §§ 101-151326 (Supp. V 1981). The 

Bankruptcy Act was amended substantially by the ¡938 Chandler Act, which included, inter alia, the 
introduction of wage earners’ plans to add a consumer repayment plan to the chapter 7 liquidation 
relief. Bankruptcy Act, 11 U.S.C. §§ 601-689, enacted by ch. 575, § 1, 52 Stat. 840 (1938). repealed bv I 1 
U.S.C. §§ 1301-1330 (Supp. V 1981).

3. See, generally Kolbenschlag, Caveat Creditor, Forbes. July 7. 1980, at 35-36; Sheils. Frons. Hewitt 
& Abramson. A Rush to Personal Bankruptcy. Newsweek, Aug. 11. 1980 at 41-42 [hereinafter cited as 
Sheils]; Why More People Are Going Bankrupt, U.S. News & World Rep., Nov. 5, 1979. at 76. 79 
[hereinafter cited as Going Bankrupt]', Last Chapter? The Federal Bankruptcy Law, Claim Creditors, 
Should be Rewritten, Barron’s, Nov. 17, 1980, at 4, col. 1; Flanagan. Debtors File for Bankruptcy at a 
Record Rate, Spurred by New Code. Recession, Tight Credit, Wall St. J.. June 30. 1980, at 34. col. 1

4. It simultaneously commissioned a study of bankrupt debtors, hired a prestigous Madison Avenue 
advertising firm to publicize the results of the study, and lobbied for federal legislation to remedy the 
problems that it was certain the study would reveal. See I Credit Research Center. Krannert 
Graduate School of Management, Purdue University, Consumer Bankruptcy Study, Con
sumers' Right to Bankruptcy Origins and Effects, at ii (Monograph No. 23, 1982) (research

Elizabeth Warren**

A recent article b v Professor William T. Vukowich proposed amending 
federal bankruptcy laws to reduce the amount of property a debtor may 
exempt in chapter 7 and therefore to encourage increased debtor use of 
chapter 13 repayment plans. In this response to that article. Professor 
Warren contends that the need for reduction in consumer bankruptcy 

protection is based entirely on unproven credit industry assertions, and 
that, even if the need were established, Vukowich ’s economic incentive 
plan would be inappropriate because it relies on a combination of incen
tives that either (1) affect a large number of debtors but are so weak as 
to have little discernible effect on debtor behavior, or (2) affect a few 
debtors with incentives dramatic enough to alter debtor behavior but 
which are unacceptable on other policy grounds.

I. Introduction

In 1978 Congress passed the Bankruptcy Reform Act,1 the most sweeping 
revision of the bankruptcy laws since the adoption of the Bankruptcy Act of 
1898.2 The 1978 Act had barely taken effect before creditor lobbying groups 
began to complain that it protected debtors too much and seriously injured 
creditors.3 The credit industry launched a well-coordinated4 and expensive at-
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tack.* 5 It supported, inter alia, a costly study of consumer bankruptcy,6 major 
amending legislation in Congress,7 and a rash of newspaper articles proclaim
ing that debtors were discharging “as much as $ 1.1 billion”8 in bankruptcy that 
“they could repay.”9 By 1983 the industry attack had been so successful that 
pending legislation embodying proposals supported by the credit industry had 
attracted widespread support.10 11 These proposals have become the major sub
stantive alternative to the current consumer bankruptcy system." They also 
have drawn increasing attention from legal scholars.

commissioned by credit industry) [hereinafter cited as Purdue Study]; Sullivan. Warren. & West
brook. Limiting Access to Bankruptcy Discharge: An Analysis of the Creditors' Data. 1983 Wis. L. Rev. 
1091 (1983) (credit industry data on bankruptcy discussed); see also S. 2000. 97th Cong.. 2d Sess. § 3 
(1982) (credit industry proposals incorporated in Senate bill) [hereinafter cited as S. 2000]. When the 
act had been in effect for a year. Senator DeConcini testified that he was receiving large quantities of 
mail about the new bankruptcy code and that Congress had to respond to public concerns about the 
new law. Bankruptcy Reform Act of 1978 (Future Earnings): Hearings before the Subcomm, on Courts of 
the Senate Comm, on the Judiciary [pt. 2], 97th Cong., 1st. Sess. 8 (1981) (statement of Senator DeCon
cini) [hereinafter cited as Future Earnings Hearings].

5. The credit industry provided a grant of $54,317 for the Purdue Study. Letter from Eleanor 
Kaplan. Business Administrator. Krannert Graduate School of Management. Purdue University, to 
Elizabeth Warren (Dec. 2, 1983) (copy on file at Georgetown Law Journal). Arthur D. Little. Inc. and 
Opinion Research Corporation were paid separately for work performed in the study. Id. Robert John
son. director of the Credit Research Center, described the Credit Research Center's portion of the funds 
as one-sixth of the total. Purdue Study, supra note 4. Vol. I at vi. 17. This information suggests that 
the study cost the credit industry approximately $352,900. What the credit industry group paid to hire 
Ogilvy & Mather Advertising Agency for their campaign is. of course, proprietary information.

6. Purdue Study, supra note 4. Vols. I and 11.
7. H.R. 1800. 98th Cong.. 1st Sess., §§ 102(l)(A), 102(3), 106(a)(3) (1983) [hereinafter cited as H R. 

1800]; H.R. 1169, 98th Cong., 1st Sess.. §§ 2, 3. 103(a), 104(4), 107(a)(3) (1983) [hereinafter cited as H.R. 
1169]; S. 445, 98th Cong., 1st Sess., §§ 203(A), 204(b), 207(a)(3) (1983) [hereinafter cited as S. 445]; S. 
2000, supra note 4. These bills seek either to limit the availability of the chapter 7 discharge or to make 
its use more onerous.

8. Shribman, Bankruptcies Clog Courts and May Slow Revival of Economy. New York Times, Sept. 
30, 1982, at 1, col. 1.

9. Rork. Debtors Escaping Though They Can Fay. USA Today, Dec. 17, 1982. at 10A. col. 1.
10. S. 2000 was sponsored by Senators Dole, Heflin. Thurmond. East. Baucus. Simpson, and DeCon

cini. S. 2000, supra note 4. H.R. 1169 was sponsored by Representative Bouquard. H.R. 1 169. supra 
note 7. H.R. 1800 was introduced by Representatives Synar, Frank, Sawyer. McCollum. Long (D.-La.). 
Derrick. Gephardt. Gray. Fazio, Lott, Emerson, and Daub. H.R. 1800. supra note 7. S. 445 was spon
sored by Senator Dole. S. 445, supra note 7.

11. The National Bankruptcy Conference (NBC) has presented an alternative proposal designed to 
enhance creditor payments when a consumer debtor enters chapter 13 bankruptcy. Bankruptcy Reform 
Act of1978: Hearings Before the Subcomm, on Courts of the Senate Comm, on the Judiciary [pl. 1 ]. 97th 
Cong., 1 st Sess. 194-95 (1981) (statement of Prof. King, New York University School of Law and repre
sentative of NBC) [hereinafter cited as Reform Act Hearings, pt. 1]. This proposal has not. however, 
received the widespread attention or congressional support attracted by the credit industry proposals.

12. Vukowich. Reforming the Bankruptcy Reform Act of1978: An Alternative Approach. 71 Geo. L.J. 
1129 (1983) [hereinafter cited as Vukowich, Alternative].

13. Vukowich proposes leaving the current bankruptcy structure in place so that the debtor chooses 
between a chapter 7 liquidation and a chapter 13 adjustment of debt. In a chapter 7 liquidation, all of 
the debtor’s assets above a specified level are sold for the benefit of creditors and the debtor is then 
released from all debt that cannot be paid from such sale. Bankruptcy Reform Act of 1978, 11 U.S.C. 

Professor William T. Vukowich has been among those responding to the 
credit industry proposals. In Reforming the Bankruptcy Reform Act of 1978: 
An Alternative Approach ,12 Professor Vukowich reviews creditor proposals and 
finds serious flaws in them. Instead of retaining the present bankruptcy code 
or adopting the credit industry proposals, he proposes a compromise. 
Vukowich urges far less protection for debtors than the current law provides 
but far more protection than the credit community would like.13



1984] Consumer Bankruptcy Protection 1335

Undoubtedly, Professor Vukowich offers his proposal in the spirit of retain
ing important protection for debtors. He is a well-respected spokesman for 
consumer interests in bankruptcy. In his article he makes important arguments 
to preserve essential elements of the bankruptcy scheme that currently are 
under heated attack from the credit community.14 Nonetheless, Vukowich’s 
proposal seriously undermines protection for debtors. Any major policy 
change, even one proposed as a compromise, must not rest on too uncritical an 
acceptance of unproven creditor assertions. If these assertions go unchal
lenged, the credit industry will have had a profound influence on bankruptcy 
policy regardless of the fate of its specific proposals.

§§ 726, 727 (Supp. V 1981). In a chapter 13 adjustment of debt, the debtor retains all current assets but 
agrees to pay some portion of future income to creditors and all debt not covered by the repayment 
plan is discharged. Bankruptcy Reform Act of 1978, 11 U.S.C. §§ 1306, 1322, 1328 (Supp. V 1981). 
Vukowich’s alternative is to endorse the present structure but to sharply reduce the specified level of 
assets in chapter 7 in order to encourage more debtors into chapter 13. See infra notes 73 to 83 and 
accompanying text (describing Vukowich proposal).

14. See infra note 37 and accompanying text (noting Vukowich response to creditors’ contentions). 
The creditor proposal, embodied in S. 2000, would bar a chapter 7 discharge for any debtor able to pay 
a “substantial percentage” of debt from future income. S. 2000, supra note 4, § 3(c)(1). Debtors so 
barred presumably would either enter chapter 13 or forgo entirely protection of the bankruptcy statutes. 
Unlike the Vukowich alternative, the creditor proposal would involve the court in determining the 
debtor’s eligibility for a chapter 7 discharge. As Vukowich ably demonstrates, this would be a serious 
incursion on debtor protection and should be rejected. Vukowich, Alternative. supra note 12, at 1142- 
49.

15. Vukowich, Alternative' supra note 12, at 1156.
16. Id. at 1131.
17. Id. at 1132 & n.22. Vukowich complains about spendthrift trusts, discharges in chapter 13 that 

are too broad, and debtors retaining too much wealth following chapter 7 bankruptcy. The treatment 
of spendthrift trusts can make a nice legal point and it rightly concerns many people who hear of the 
debtors’ ability to retain this kind of property, but it strains credibility to believe that a change in the 
law will affect more than a handful of people each year. It is unlikely that a substantial number of 
debtors in bankruptcy are beneficiaries of trusts.

18. Id.
19. Id. One should not overlook the judicial system’s alternative for dealing with abuses. Federal 

bankruptcy law includes the requirement that the debtors act in good faith. 1978 Bankruptcy Reform 
Act § 1325 (a)(3) (Supp. V 1981). This requirement gives the courts a ready opportunity to curb many 
abusive alternatives. A case in point is In re Reed, 12 Bankr. 41 (Bankr. N.D. Tex. 1981). In Reed the 
debtor liquidated $34,000 in personal property that apparently would not have been exempted and 
applied it to his homestead, which was exempt. Id. at 43. Vukowich cites the case as demonstrating an 
“excessive exemption.” Vukowich, Alternative, supra note 12, at 1139 n.85. The case was appealed, 
however, and in a subsequent ruling the debtor did not actually get away with much. The appellate 
court affirmed his exemption but denied his discharge for all debts owed on the grounds that the debtor 
was not acting in “good faith.” In re Reed, 700 F.2d 986, 991-92 (5th Cir. 1983). Arguably, the debtor 
in Reed would have preferred liquidation of his $34,000 in assets for distribution to creditors to the 
result reached by the Fifth Circuit. This is not to suggest that without legislative direction courts can or 
should stop all practices that some people may see as abusive, but it does suggest that before we restruc
ture laws to close “loopholes,” we need more evidence about the prevalence and outcomes of abusive 
practices.

II. The Nature of the Problem

Professor Vukowich endorses the basic structure of the 1978 Bankruptcy Re
form Act,15 but he highlights a number of flaws in the current system.16 He 
identifies several “loopholes,”17 which he readily admits involve “only a small 
fraction of bankruptcy cases.”18 He argues, however, that they should be cor
rected to promote public trust in the bankruptcy system.19 While one might 
disagree about whether certain provisions constitute “loopholes” or are re
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sponsive to principled concerns, the focus of this discussion will be on more 
central bankruptcy issues which have a broader impact.

Instead, this discussion centers on what Professor Vukowich asserts is a criti
cal problem: The “law’s failure to achieve the important congressional goal of 
promoting more substantial repayment of debt under chapter 13.”20 His un
substantiated assertion of this problem21 prompts Vukowich to support a 
sweeping reform that, among other things, would eliminate debtors’ home
stead exemptions22 and reduce by more than sixty percent the uncategorized 
assets debtors could retain in a chapter 7 bankruptcy.23

20. Vukowich. Alternative. supra note 12, at 1132.
21. Id. at 1135 (“fewer debtors than hoped for are using chapter 13 to repay large portions of their 

debt”).
22. Id. at 1154.
23. Calculation based on id. at 1154.
24. Id. at 1132.
25. Id. at 1135.
26. Id. at 1135-37.
27. Judicial Conference of the United States, Annual Report of the Director of the 

Administrative Office of the United States Courts. Table F2 at 466 (1977).
28. Calculation from Judicial Conference of the United States. Annual Report of the 

Director of the Administrative Office of the United States Courts, Table F3B at 402 (1982) 
(hereinafter cited as 1982 Annual Report].

29. Calculation from Judicial Conference of the United States. Annual Report of the 
Director of the Administrative Office of the United States Courts, Table F3B at 555 (1981) 
[hereinafter cited as 1981 Annual Report],

30. Calculations from 1982 Annual Report, supra note 28. Table F3B at 402.

It is not clear that Vukowich has identified a problem that merits such 
sweeping solutions. He notes only that the goal of Congress was to promote 
more substantial repayment of debt under chapter 13.24 He argues that the 
congressional policy is frustrated because too few debtors are in chapter 1325 
and those now in chapter 13 are paying too little.26 The sources that Vukowich 
cites, however, indicate that the 1978 Bankruptcy Reform Act has achieved 
much of what was intended—and it has done so with surprising speed.

In the years since the reform act went into effect, the proportion of all con
sumer bankruptcies in chapter 13 has increased dramatically from less than 
15% in the years before the reform act27 28 to 29.8% in 1982.2K Between 1981 and 
1982, the latest years for which data are available, the proportion of consumer 
debtors filing in chapter 13 increased from 26.2%29 to 29.8%,30 which repre
sents an increase of more than 10,000 consumer debtors filing in chapter 13 in 
just one year. The proportion of consumer debtors filing in chapter 13, already 
quite substantial, may be increasing further. As attorneys and consumers be
come familiar with chapter 13, and as more courts develop the expertise to 
handle chapter 13 cases efficiently, the trend may accelerate. In short, if Con
gress wanted more consumer debtors filing in chapter 13. then Congress has 
achieved that goal with the 1978 reform act.

Of course, these numbers do not reveal as much as they might. They in
clude an unknown percentage of one-percent plans, that is, plans in which the 
debtor proposes to pay only a nominal amount of the outstanding debt. This 
means that, if the real goal were substantial repayment of debt, then our data 
are inadequate to assess how much debt is actually being repaid. But the ques
tions that undermine these data also serve to remind us that, even assuming 
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there is a problem of too little repayment under chapter 13, merely pushing 
debtors into chapter 13 without establishing what they can pay is not an mean
ingful solution.

Vukowich, however, simply asserts that we need still more filings in chapter 
13.31 To support this position, it is not enough to rely, as Vukowich does, on 
congressional statements made in 1978 about a general policy to encourage the 
use of chapter 13.32 Any argument that we need still more chapter 13 filings in 
1983 and beyond rests on two implicit assumptions: Some of the debtors who 
choose chapter 7 bankruptcies could have paid more on their debts from future 
income in 1983 and those debtors should have paid more. The first is an as
sumed factual premise, and the second is a policy judgment based on that fac
tual assertion. Without that factual foundation, allegations of a widespread 
problem are completely unsupported.

31. Vukowich. Alternative. supra note 12, at 1135, 1 153.
32. Id. at 1132 n.25.
33. See Reform Act Hearings, supra note 11, at 13-14 (statement of Andrew Brimmer, credit industry 

consultant) (unprecedented increase in bankruptcy filings not explainable by historical indications);/¿Z 
at 154 (statement of Norman Grant, credit industry consultant) (new act has made bankruptcy filing 
vastly more attractive). The credit industry’s own study, however, declined to assert such a causal 
connection. Purdue Study, supra note 4, Vol. II. at xi.

34. Future Earnings Hearings, supra note 4. at 19 (statement of Robert Johnson, director of Krannert 
Graduate School of Management. Purdue University) (indicating that 29% of chapter 7 debtors could 
have repaid all nonmortgage debts in five years and about two-fifths could have repaid 50% or more of 
debts in same time).

35. See Shribman,supra note 8. at DI7, col. 2 (noting credit industry claim of $1.5 billion loss due to 
new bankruptcy law). Actually, the credit industry initially asserted that $1.6 billion could have been 
repaid, Future Earnings Hearings, supra note 4. at 19 (statement of Robert Johnson, Director. Krannert 
Graduate School of Management of Purdue University), but the industry later revised that number 
after discovering that the data from the Purdue Study had been multiplied by the total number of 
filings for all consumer debtors, neglecting the fact that about one-third of those consumers were al
ready in Chapter 13. Purdue Study, supra note 4. Vol. I at 98-100. In 1983, however, the $1.6 billion 
figure was still floating through the credit industry testimony in Congressional hearings. See Bank
ruptcy Reform Act of 1978: Hearing before the Subcomm, on Courts of the Senate Committee on the 
Judiciary. 98th Cong., 1st Sess. 463 (1983) [hereinafter cited as 1983 Hearings] (statement of Paul 
Tongue, Senior Vice-President, Chase Manhattan Bank and “active participant” American Bankers 
Association and The Consumer Bankers Association).

36. This is not to suggest that Professor Vukowich is the first nonindustry spokesman to propose 
Bankruptcy Reform Act changes. The National Bankruptcy Conference has proposed an alternative to 
the credit industry proposal, as have several law professors. See generally Cyr, 77/^ Chapter 13 Good 
Faith Tempest: An Analysis and Proposal For Change. 55 Am. Bankr. L.J. 271 (1981); Eisenberg, Bank
ruptcy Law in Perspective. 28 UCLA L. Rev. 953 (1981).

The factual premise originates from two factual assertions made by the 
credit industry that have been so frequently repeated that they may become 
part of the conventional wisdom of bankruptcy. The first is that the number of 
consumer bankruptcies has increased dramatically because of the 1978 Bank
ruptcy Reform Act.33 The second is that a large number—usually cited as 
about one-third34—of all debtors in bankruptcy could have repaid their debts 
and that their failure to do so cost the credit industry about 1.1 billion dol
lars.35 These assertions have fostered a widespread perception of a serious 
problem for which the consumer credit industry, and now legal scholars,36 pro
pose far reaching solutions.

Professor Vukowich is not swayed by the first assertion. He responds:
The credit industry and the press point to the new law as the cause of 
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the increased rate of bankruptcy . . . . The major facts contributing 
to the increase in filings have been the downturn in the economy and 
consumers overextending their credit obligations. Lawyer advertis
ing no doubt also has contributed to the increased rate both by better 
informing the public of their rights under the bankruptcy laws and by 
attenuating the stigma of “going bankrupt.” The pro-debtor changes 
in the new law have contributed at most marginally to the increase in 
new bankruptcy filings.37

37. Vukowich. Alternative, supra note 12, at 1130-31 (footnote omitted).
38. The Government Accounting Office (GAO) recently completed a study and reached similar con

clusions about the relationship between the new bankruptcy law and increased filings. The study 
noted:

Statistical analyses of quarterly data from January to September 1982 showed that personal 
bankruptcies have historically been closely related to certain social and economic variables. 
In addition, the analyses, exclusive of unquantifiable variables such as the influences of attor
ney advertising, showed that in fiscal year 1982 the implementation of the code may have 
contributed no more than 6 percent of the total adjusted filings. However, it is possible that 
the actual impact of the code could have been less if the impact of the unquantifiable factors 
could have been estimated.

U.S. General Accounting Office, Report to the Chairman, Committee on the Judiciary. 
House of Representatives. Bankruptcy Reform Act of 1978—A Before and After Look II 
(July 20, 1983) [hereinafter cited as GAO Look).

Dean Gandy, who has extensive experience as a bankruptcy judge, concluded that the rise in filings 
was not properly attributable to the change in bankruptcy laws. Future Earnings Hearings, supra note 
4, at 154-58 (1981) (statement of Dean M. Gandy. Bankruptcy Judge, Northern District of Texas) 
(citing changes in moral climate, increases in lawyer advertising, and adverse economic conditions as 
factors causing increases in bankruptcy filings).

39. Telephone conversation between Professor Jay Westbrook and Elizabeth Warren (Nov. 15. 
1983).

40. Vukowich, Alternative, supra note 12, at 1129-30.
41. Id.

In making its assertion that the new bankruptcy law is the cause of the in
creased rate of bankruptcy, the credit industry simply has not performed the 
extraordinarily difficult but essential task of determining the degree that each 
causal factor contributes to the ultimate effect.38

One commentator notes that, “Complaining about the rise in the number of 
bankruptcies is like complaining about the rise in the number of hospital ad
missions. Our concern should be how many sick people there are, not how to 
get those sick people to stay home.”39 Of course, there are unwarranted filings, 
just as there are unnecessary hospital admissions, and they should be weeded 
out to the degree possible. But one cannot conclude merely from the sheer 
number of bankruptcies that some practice exists that should be stopped. 
More data are required to draw that inference.

The credit industry offers those data in its second assertion. It alleges that a 
significant portion of debtors whose debts are now discharged under chapter 7 
could pay all or a large part of their debt over a period of five years.40 Profes
sor Vukowich simply notes that this is a credit industry assertion and repeats it 
without further comment.41 Vukowich never endorses the credit industry’s as
sertion, but he does accept, apparently without question, a policy conclusion 
that can only be justified if the assertion is substantially accurate.

A source for these credit industry assertions is a two-volume study it com
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missioned.42 Although the study purports to be “scientific,” offering only 
“sterile” data,43 an exhaustive review of the study concluded that the method
ology of the study is “deeply flawed.”44 Data were gathered improperly, statis
tical tests were misapplied, and biased inferences were drawn from the data 
analysis.45 The review also noted that these errors had the effect of overstating 
the number of people now in bankruptcy who could pay more under a chapter 
13 plan.46 The credit industry’s commissioned study is an adversarial publica
tion, “selectively mustering facts to support its conclusion and ignoring those 
that are unhelpful.”47 The review of the creditors’ data concluded that it would 
be “particularly dangerous to use [these data] to formulate national bank
ruptcy policy.”48

There has been a widespread failure49 to acknowledge that behind the call 
for more bankrupt debtors in chapter 13 is the premise that more debtors could 
pay their debts under a chapter 13 plan. Recognition that the current statisti
cal data supporting it stem from a single, credit industry-supported source50 
should weaken the conclusion that more debtors belong in chapter 13. Per
haps a more precise formulation of the desired policy is not simply to get more 
debtors into chapter 13, but instead to get into chapter 13 those who can pay 
and into chapter 7 those who cannot.

Some statistical evidence contradicts the creditors’ assertion that a signifi
cant percentage of debtors could repay their debts if only they would agree to a 
chapter 13 filing. Many debtors are trying to repay their debts under the cur
rent voluntary chapter 13 system.51 Even with many debtors in what Vukowich 
calls “nominal” repayment plans,52 a large proportion—an estimated 42.5%—

42. Purdue Study, supra note 4.
43. Id. at vol. I. 13.
44. Sullivan. Warren & Westbrook, supra note 4. at 1145.
45. Id.
46. Id.
47. Id.
48. Id. at 1128.
49. See generally sources cited supra in note 36.
50. There are some independent data about debtors in bankruptcy, but it has not focused specifically 

on the issue of which debtors could pay more and how much more they could pay. See generally 15. 
Stanley & M. Girth, Bankruptcy: Problem. Process, Reform (1971) |hereinafter cited as Stan
ley & Girth]; Shuchman & Rhorer. Personal Bankruptcy Data for Opt-Out Hearings and Other Pur
poses, 56 Am. Bankr. L.J. 1 (1982). Shuchman and Rhorer noted:

The debate proceeds with little published empirical foundation except for the experiences of 
interested credit business firms and anecdotal evidence. All that has been available in the first 
eighteen months is a rough headcount indicating a rising population of bankruptcies.

Shuchman & Rhorer, at 2.
51. I designate the system a “voluntary” system to contrast it with the system proposed by the credit 

industry. That system would force debtors who could not meet certain economic criteria into chapter 
13 as the sole means of relief under the federal bankruptcy statutes. S. 2000. supra note 4. at § 3(c)(I); 
see supra note 14 (discussing creditor proposals incorporated in S. 2000). The contrast is not with an 
“involuntary” chapter 13. in which a creditor group could file to force a debtor into chapter 13 repay
ment plans, but with a system in which the debtor’s choice of relief is sharply limited. Similarly, the 
Vukowich proposal to encourage more chapter 13 bankruptcies is not involuntary, but it imposes 
sharply increased economic sanctions on those who choose chapter 7 relief. See infra notes 74 to 83 and 
accompanying text (outlining Vukowich proposal).

52. Vukowich. Alternative, supra note 12, at 1135. Vukowich also refers to many current plans as 
“minimal." Id. at 1136. 
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of the chapter 13 repayment plans are failing.53 Vukowich notes that a critical 
goal of debtors in chapter 13 is successful completion of their payment plans so 
they are eligible for discharge of the remaining unpaid debt.54 He also notes 
that those debtors who propose the lowest payment plans have the greatest 
likelihood of successfully completing their plans.55 Debtors’ failure to repay 
their creditors according to their chapter 13 plans may indicate that even mod
est expectations of repayment are beyond the financial means of many debtors 
and that only those promising to pay “minimal” amounts may be expected to 
succeed in chapter 13.56

53. Future Earnings Hearings, supra note 4. at 51-52 (statement of Claude L Rice, former Chapter 13 
trustee and executive of a data processing service for courts). Mr. Rice prepared an analysis of closed 
cases for fiscal year 1981. He found that of 20,235 cases for which final orders were written during this 
period, only 5,994 payment plans—or about 29.6%—were completed. Id. The largest number of cases, 
8,590, or about 42.5% of the total, were dismissed, presumably for failure to make payments. Id. The 
remainder were plans that were not confirmed, were adjudicated, or were otherwise disposed of. Id.

54. Vukowich, Alternative, supra note 12, at 1136-37.
55. Id. at 1137 n.62.
56. Id. at 1137.
57. Future Earnings Hearings, supra note 4, at 51 (statement of Claude Rice).
58. Briefly, the creditor-proposed amendment to the Bankruptcy Reform Act would bar all debtors 

from chapter 7 who could pay “a substantial percentage" of their debts from future income, after an 
allowance for “needed” living expenses. S. 2000, supra note 4. § 3(c)(1); see supra note 14 and accom
panying text (discussing credit industry proposal).

59. See infra notes 74 to 83 and accompanying text (outlining Vukowich alternative).
60. Telephone conversation between Professor Jay Westbrook, University of Texas Law School, and 

Mr. Richard Caradine, evaluator of report. GAO (Apr. 12, 1983). Mr. Caradine noted that the industry 
presented examples of “rich” debtors. Id.

61. Id.
62. United States General Accounting Office. Report to the Chairman, Committee on 

the Judiciary. House of Representatives, A Profile of Selected Personal Bankruptcy 
Cases 1 (1982) [hereinafter cited as GAO Bankruptcy Profile],

Claude Rice, a former chapter 13 trustee and now an executive with a court 
data processing service, summarized his statistics covering twenty-one years 
and 158,747 cases as follows: “Many of the families who use chapter 13 are 
living on the edge of economic disaster and for these families five or ten dollars 
per week can make the difference between what can and what cannot be 
done.”57 This evidence suggests that even the recent increase in chapter 13 
filings has been purchased at the expense of encouraging into chapter 13 re
payment plans some debtors who cannot successfully complete them. 
Vukowich, along with the credit industry, simply ignores the chapter 13 failure 
rate under existing law. It is unjustified to assume that those forced into chap
ter 13 either through creditor-proposed eligibility tests,58 or through the eco
nomic sanctions proposed by Vukowich,59 are somehow better able to pay 
than those who currently elect chapter 13 without those inducements.

When a credit industry spokesman testified at congressional bankruptcy 
hearings that a significant number of debtors who could pay their debts were 
filing for chapter 7 liquidations rather than repaying debts in chapter 13, the 
hearing committee asked for documentation.60 The industry spokesman even
tually produced the names of five debtors who were, in the view of the credit 
industry, abusing the bankruptcy process.61 The committee chairman sent the 
names to the Government Accounting Office (GAO) for investigation.62 The 
GAO interviewed the debtors, collected their financial records, and developed 
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a report on their bankruptcies.63 Among those five debtors, one was unable to 
work because he had muscular dystrophy. He had moved his family into a 
trailer home with the wife’s parents and sister in order to save on expenses.64 
Another debtor had been hospitalized and his wife had lost her job.65 Another 
had been in a car accident where her uninsured car apparently was de
stroyed.66 Significantly, two of these five debtors who were proffered by the 
credit industry as “abusers" had initially filed chapter 13 bankruptcies and had 
begun making payments, but they had changed to chapter 7 because they 
could not continue the chapter 13 payments.67 Admittedly, not all of these 
debtors had been models of financial prudence. One couple listed buying a 
newer car as one source of their financial difficulties.68 The profiles do not, 
however, support an inference of financial profligacy or suggest that these peo
ple should have filed for chapter 13 relief.

63. Id. Of the five debtors referred to the GAO. three debtors agreed to be interviewed and two 
refused. Id. at 12-16. The information on the two who refused interviews was culled from the data 
filed with the bankruptcy petition, but it necessarily lacked the broader financial and social picture 
about what these debtors saw as the contributing factors to their bankruptcies. Id.

64. Id. at 4.
65. Id. at 9-10.
66. Id. at 6.
67. Id. at 10. 14. The debtors converted their chapter 13 bankruptcies into Chapter 7 relief by filing 

new bankruptcy petitions. Id. This is not an unusual practice for debtors who are unable to make 
chapter 13 payments, but who nonetheless need bankruptcy protection.

68. Id. at 4.
69. See supra notes 20 to 32 and accompanying text (discussing contention that increased chapter 13 

filings needed).
70. See supra notes 51 to 59 and accompanying text (noting evidence that many chapter 13 debtors 

unable to repay).
71. See supra notes 42 to 48 and accompanying text (criticizing credit industry study methodology).

The GAO report does not, of course, claim statistical validity for characteri
zation of debtors in chapter 7 bankruptcy. Moreover, these are undoubtedly 
not the most extreme examples of abuse the credit industry could have found if 
it had searched more diligently. Perhaps the industry spokesman seized on 
these cases because the debtors had relatively higher incomes than most bank
ruptcy debtors. But the spokesman’s blunder vividly illustrates the danger in 
generalizing from too little information about who can and who cannot pay 
more of their debts.

Vukowich argues that we have a problem in the bankruptcy system because 
we need more debtors in bankruptcy paying more debt.69 If, however, the goal 
is not simply to get more debtors into chapter 13, but instead to get those who 
can pay into chapter 13 and those who cannot pay into chapter 7, the evidence 
seems to support the proposition that we may already have too many debtors 
in chapter 13.70 No one has produced a detailed economic analysis of debtors 
in bankruptcy or a discussion of policy decisions about which economic condi
tions distinguish debtors who can pay from debtors who cannot. The primary 
empirical evidence has been supplied by the credit industry,71 and policy issues 
have been largely ignored. Without independent proof that a problem exists, 
there is no justification for a sweeping change in the bankruptcy laws.
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III. The Vukowich Incentive Solution

Even if there were evidence to support the assertion that more bankrupt 
debtors should file in chapter 13, the Vukowich alternative is not the best way 
to achieve that end. Professor Vukowich follows an economic incentive analy
sis. He asserts that reducing bankruptcy exemptions will make chapter 7 bank
ruptcy less attractive for debtors in economic distress, and thus will create a 
comparative incentive either to avoid bankruptcy altogether or to choose a 
chapter 13 bankruptcy.72 Although economic arguments of this kind always 
have a facile attraction when applied to a complex problem with interdepen
dent variables, it is difficult to establish that changed incentives will produce 
desired results, or that desired results will be achieved without unexpected and 
deleterious consequences.

72. Vukowich. Alternative, supra note 12, at 1152-53.
73. Vukowich offers several parts to his proposal and any summary necessarily leaves out several 

features. See supra note 13 and accompanying text (discussing aspects of Vukowich alternative). For a 
fuller picture of the Vukowich proposal, see Vukowich, Alternative, supra note 12, at 1 152-53.

74. Vukowich, Alternative, supra note 12, at 1152.
75. Id.
76. Thus a debtor with an automobile valued at $3000, a checking account of $250, a television 

worth $400, and tools used in his trade worth $4000 would use $5500 of the exemption to keep these 

When the economic incentive argument is applied to the consumer bank
ruptcy decision, two objections seem appropriate: First, the incentive will have 
such a small impact on most debtors that debtor behavior will not be notice
ably changed; and second, the plan will simultaneously have such a harmful 
effect on a few debtors that other policy considerations of debtor protection 
will be sharply undercut. The economic incentive approach thus may create 
the worst possible amendment of the bankruptcy statute: The desired effect— 
the large shift of debtors from chapter 7 to chapter 13—simply will not be 
achieved, and this nonresult will have been purchased at the cost of far greater 
hardship for the few who are affected.

The remainder of this article is devoted to these consequences of the 
Vukowich proposal. This section will review the proposed change in federal 
exemption levels, that portion of Vukowich’s alternative designed to have the 
widest application, and discuss whether it would achieve the results Vukowich 
anticipates. The last section will discuss a change which Vukowich argues 
would affect few people, but which would affect those few dramatically enough 
to bring into focus a review of some of the policy reasons for permitting debtor 
exemptions.

Briefly,73 Professor Vukowich proposes to reduce the current federal exemp
tions for debtors in chapter 7.74 He proposes leaving the current limited ex
emptions in place for items such as household furnishings and clothing 
individually worth less than $200, $1200 of value in one car, and $750 in value 
in tools of the trade, but he advocates reducing the federal exemption for 
$7900 in assets which the debtor may select without regard to classification of 
the asset.75 This latter exemption, often referred to as the “spillover” or “wild 
card,” permits a debtor to exempt any property, including assets such as cash, 
homestead equity, or the value of goods listed in earlier categories which are in 
excess of the stated limits.76 Vukowich proposes a reduction from the current 
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$7900 to $3000.77 He also argues for abolition of the state exemptions in bank
ruptcy78 in order to achieve national uniformity79 and eliminate the “exorbi
tant” exemptions generally associated with homesteads.80 Vukowich hopes to 
see each debtor who files a chapter 7 bankruptcy emerge with only those feder
ally protected assets and amounts listed in section 522(d)-(f)81 and up to $3000 
worth of assets selected by the debtor.82 Everything else the debtor had accu
mulated would be sold by the trustee to raise cash for his or her creditors.83 
Assuming for the moment that Vukowich’s assertion of a problem is accurate 
and that too few bankrupt debtors have filed in chapter 13, would his proposal 
achieve the goal of inducing more of the bankrupt debtors to choose chapter 
13?

assets. A homeowner with $7900 in equity would exhaust the exemption with the house alone: home
owners with a larger equity would not be protected from a forced sale of the house. See 11 U.S.C. 
§ 522(d) (stating allowable exemption).

77. Vukowich. Alternative, supra note 12, at 1152.
78. Id. at 1153; see infra notes 163 to 168 and accompanying text (discussing and criticizing 

Vukowich proposal’s treatment of state exemptions).
79. Vukowich. Alternative, supra note 12, at 1153.
80. Id. at 1140; see infra notes 164 to 168 and accompanying text (discussing and criticizing 

Vukowich proposal’s treatment of homestead exemptions).
81. Compare Vukowich, Alternative, supra note 12, at 1152-55 (listing permissible exemptions under 

Vukowich alternative) with 11 U.S.C. § 522(d)(l)-(l 1) (Supp. V 1981) (listing current federal 
exemptions).

82. Vukowich, Alternative, supra note 12, at 1154.
83. 11 U.S.C. § 726 (Supp. V 1981).
84. Vukowich, Alternative, supra note 12, at 1132.
85. “[Following adoption of this alternative] debtors with nonexempt assets would have a stronger 

incentive to file in chapter 13 . . . .’’ Id. at 1153.
86. “[T]he number of bankruptcy filings should decline because reducing exemptions would make 

bankruptcy more costly.” Id. at 1152.
87. Id. at 1153.

At the outset it is appropriate to note that even if bankruptcy were used only 
by people who were purely rational economic maximizers, Vukowich has not 
established that his proposal would have any significant effect. Vukowich’s 
proposal touches these hypothetical debtors only if they have the appropriate 
configuration of assets—that is, only if they need an uncategorized exemption 
in excess of $3000 will they be in a position to respond to this economic incen
tive. There are no empirical data suggesting how many of the current debtors 
in chapter 7 have the needed assets, and Vukowich does not discuss this issue. 
But his assertion that his economic incentives will effect “more substantial re
payment of debt under chapter 13”84 is based on the factual assumption that 
there are enough debtors within the correct economic configuration to be 
affected.

Vukowich’s economic incentive plan85 works on the premise that if we make 
chapter 7 more costly for bankrupt debtors, then some number of such debtors 
either will decide not to enter bankruptcy86 or will choose a chapter 13 bank
ruptcy.87 This premise calls to mind thousands of almost-bankrupt rational 
maximizers sitting anxiously on some hypothetical cost/benefit curve, waiting 
for the numbers to come down from Congress. As the proposed numbers 
change, the proportion of debtors who will enter bankruptcy in chapter 13 or 
chapter 7 shifts accordingly. One can almost hear the “ante-up” conversation 
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of a poker game: What does it cost to stay in chapter 7?88 While a proponent of 
the law and economics school of thought might endorse such an assumption,89 
the evidence simply does not support it.

88. Compare the "ante-up" approach with Vukowich’s summary of debtors’ behavior: "Some debt
ors who now can file tn chapter 7, obtaining a discharge and retaining all or most of their assets under 
the current exemption policy, would not file if they had to surrender some valued assets." Id. at 1152.

89. This economic approach is obviously consistent with the theories of the rational maximizer 
working his way through various legal decisions in R. Posner, Economic Analysis of Law. (2d ed. 
1977).

90. At the time relevant for this comparison. Texas permitted all debtors who were heads of house
holds to retain up to $30,000 in value in personalty, furniture, tools, cars, livestock, pets, insurance and 
wages. The only likely asset of value that was excluded from protection was cash or a cash-type asset 
(eg.. checking account, certificate of deposit). Tex. Code Ann. § 3836 (Vernon Supp. 1983). A single 
individual was entitled to retain only $15,000 of such property. In addition, the debtor could declare 
his homestead exempt for up to $10,000 declared value of the land at the time it was purchased, plus 
proportional appreciation since purchase, and all improvements on the lot. Tex. Stat. Ann. art. XVI. 
§ 50 (Vernon Supp. 1983); Hoffman v. Love. 494 S.W.2d 591 (Tex. 1973).

91. Haden. Chapter XIII Wage Earner Plans-Forgotten Man Bankruptcy. 55 Ky. L.J. 564. 588 (1967).
92. Calculations from 1981 Annual Report, supra note 29. at 555.
93. Id.
94. Id.
95. Id.
96. There are numerous examples of intrastate variation suggesting that something more than the 

economic incentives of the statutes are guiding debtor behavior. For a discussion of filing differences 
for the year ending 1981 between the Middle District of Pennsylvania (2.8%) and the Eastern District of 
Pennsylvania (41.6%), see Sullivan. Warren. & Westbrook. Consumer Choices in Bankruptcy: Statu
tory Intentions and Statutory Consequences (funded National Science Foundation Research Proposal 
11-12 (1983)) [hereinafter cited as NSF Research] (copy on file at Georgetown Law Journal). Texas. 

The uncritical acceptance of the economic model to explain debtors’ bank
ruptcy behavior pervades debate about bankruptcy reforms. Limited data sup
port certain inferences about the validity of economic incentive arguments in 
consumer bankruptcy, and consequently, about the chapter 7/chapter 13 deci
sion. Because Texas provides generous state exemptions,90 commentators in
fluenced by the economic incentive argument predicted that few Texas debtors 
would ever choose chapter 13 bankruptcy.91 Texas debtors who can choose 
state exemptions to protect virtually all their property would have no economic 
incentive to choose chapter 13 to protect assets. The facts do not support the 
economic incentive hypothesis. In 1981, about twenty-six percent of the na
tion’s consumer debtors in bankruptcy chose chapter 13, while the remaining 
seventy-four percent chose chapter 7.92 In Texas, however, despite the absence 
of the putative economic incentive, more than forty-three percent of consumer 
debtors chose chapter 13.93 Texas debtors chose chapter 13 at a rate more than 
half again the national average.

Even more revealing was the intrastate variation. The ratio of chapter 13 
filings to total bankruptcy filings in the Eastern District of Texas was one of 
the lowest in the country—16.7%.94 In contrast, the Western District of Texas 
had nearly the highest such ratio—49.4% of the bankrupt consumer debtors 
filed in chapter 13.95 Because state and federal law—and, consequently, the 
legislated economic incentive—are constant throughout the state, the data con
tradict the proposition that an economic incentive imposed by statute has a 
significant impact on debtors’ choice between chapter 7 and chapter 13. The 
Texas data also suggest the overall inadequacy of the economic incentive the
ory as an explanation for debtors’ bankruptcy behavior.96
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Professors Woodward and Woodward considered the incentive hypothesis 
directly in a 1982 empirical study.97 Although they compared total bankruptcy 
filing rates in states using federal exemptions and those using lower, state ex
emptions instead of focusing on chapter 7/chapter 13 choices,98 the premise 
they were attempting to test was whether debtors behave according to an eco
nomic incentive model.

Pennsylvania, and Illinois, all of which have large intrastate filing differences, are the subject of this 
NSF study, which tries in part to explain these differences. Id.

97. Woodward & Woodward, Exemptions As An Incentive to Voluntary Bankruptcy: An Empirical 
Study. 57 Am. Bankr. L.J. 53 (1983).

98. Id. at 60.
99. Id. at 59.
100. Id. at 66.
101. Id. Woodward & Woodward caution:

The study also counsels caution in too readily embracing the incentive approach to legislation 
in this highly complex field. For in the context of voluntary bankruptcy, the incentive ap
proach supports the proposition that a drop in the bankruptcy rates will follow if one simply 
reduces various debtor relief provisions of the bankruptcy law, definitionally “attractive” to 
debtors. As such, the approach—scientific-sounding and intuitively appealing—is always 
available in a time of rising voluntary bankruptcy rates to support a reduction in the debtor 
relief provisions of the law, changes that may well be counterindicated by economic or other 
policy considerations. In short, like other analytical tools, the incentive approach, if used in 
this field without adequate data and analysis, can distort and obscure rather than clarify pol
icy choices.

Id. at 69. Shuchman and Rhorer also have addressed the incentive hypothesis with their empirical 
data. Shuchman <& Rhorer, supra note 50, at 1-28. They note that several state legislatures decided to 
negate the more generous federal exemptions in bankruptcy, apparently on the “speculation” of an 
incentive effect. Id. at 2. They note that there is “no reliable indication of whether these state actions 
have curbed the rise of bankruptcies in those states. Preliminary indications [are] . . . that the increase 
in filings occurred independently of the new exemptions.” Id. at 2-3.

At first blush the idea has a compelling ring: if debtors are rational 
maximizers, one would think that the prospect of keeping more prop
erty from creditors through bankruptcy would induce some debtors 
to choose bankruptcy who would not have otherwise done so. Per
haps more important for policy makers is the corollary: reducing or 
eliminating this incentive—that is making federal bankruptcy exemp
tions closer to or the same as state exemptions—will slow the rate of 
bankruptcy filings.99

Woodward and Woodward reported that no statistically significant relation
ship existed between state bankruptcy rates and the economic incentive to file 
for bankruptcy in those states.100 They concluded that “the results suggest that 
the dynamics of the debtor’s bankruptcy decision are far more complex than 
the exemption-incentive notion recognizes; the results also underscore the 
oversimplification implicit in the incentive notion.”101

This preliminary evidence suggests that economic incentives such as small 
exemptions do not produce large shifts in the number of people declaring 
bankruptcy or the type of bankruptcy they declare. A variety of factors may 
explain this empirical result: the information needed to make an economically 
rational bankruptcy decision is not available; the debtor’s attorney may not 
assist the debtor in examining all the economic factors; or the debtor may base 
a bankruptcy decision on noneconomic grounds. A solely economic choice 
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between chapter 13 and chapter 7 is extraordinarily complex, requiring an un
derstanding of past economic factors, reliable economic predictions, and a 
grasp of difficult and sometimes unresolved legal issues.

To make a solely economic decision, the rational maximizer Vukowich 
posits would need to know the appropriate valuation of all his assets. 
Vukowich acknowledges this need.102 He assumes, however, that such valua
tion is “objective” and therefore simple.103 The courts have found otherwise. 
Valuations based on various formulae have been offered, litigated, adopted, 
and rejected.104 In order to be a rational maximizer, the debtor needs to know 
how his own assets would fare under a valuation procedure that will be accept
able in the relevant bankruptcy court. Since exemption eligibility is by cate
gory, as well as by amount, the debtor will also need to know the categories of 
his assets. Determining categories has been the subject of some litigation in a 
consumer bankruptcy context.105 In another article analyzing the Bankruptcy 
Reform Act, Vukowich worked through the “ambiguity of what constitutes an 
item” under the $200 exemption for 11 U.S.C. § 522(d)(3).106 After three-and- 
a-half pages of text and footnotes, he concluded that there were still unan
swered questions, although he believed they would seldom arise.107 Presuma
bly the rational maximizer about to enter bankruptcy would need to master 
these nuances as well.

102. Vukowich, Alternative. supra note 12, at 1153.
103. Id.
104. See In re Bradley, 19 Bankr. 265 (Bankr. S.D. Ala. 1982) (extensive discussion on valuation of 

household items).
105. See In re Wahl, 14 Bankr. 153 (Bankr. E.D. Wis. 1981) (silverware claimed separately rather 

than as set); In re Beard, 5 Bankr. 429 (Bankr. S.D. Iowa 1980) (stereo components separate household 
items).

106. Vukowich, Debtors' Exemption Rights Under the Bankruptcy Reform Act, 58 N.C.L Rev. 769, 
783 (1980) [hereinafter cited as Vukowich, Exemption Rights}.

107. Id. at 785.
108. Id. at 783-85.
109. Id. at 783-84; 11 U.S.C. § 522(d)(3) (Supp. V 1981).
110. 11 U.S.C. §§ 524. 547, 722 (Supp. V 1981).

Whether the assets exceed the limitations, and whether there are sufficient 
“wild card” exemptions to handle the deficit, are also important. The question 
is how to use the “any property” provision of 11 U.S.C. § 522(d)(5), called the 
“wild card” exemption because it can be used to exempt any property the 
debtor chooses, without limitation on type, so long as the aggregate maximum 
does not exceed the stated limit. In a previous article, Vukowich worked 
through what ought to happen here and concluded that adding the specified 
exemption to the “wild card” amount is a sensible interpretation of the stat
ute.108 For example, with a $1500 car the $1200 federal exemption for an auto
mobile should be used first, then $300 of the total “wild card” exemption 
should be used.109 The hypothetical rational maximizer would need to under
stand these interpretations and accurately guess that the judge before whom he 
appeared would agree with this interpretation.

The debtor would also need to understand the impact of any security inter
ests encumbering his assets. In chapter 7, the debtor must pay a secured credi
tor the full value of the collateral or surrender it.110 The same is true in chapter
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13, unless the secured party agrees to the proposed plan.111 A debtor seeking 
economic maximization would need both to determine his postbankruptcy po
sition if he were to continue making payments to a secured party in chapter 7 
and to evaluate how his position would be different in chapter 13, particularly 
if he wished to retain the property and make the necessary payments and 
thereby decrease the income available for a successful plan.

ll I. Id. §§ 1325(a)(5)(A)-1325(a)(5)(C).
112. Id. §§ 547(b). 547(c).
113. Id. § 522(f).
114. Id. § 722. Properly is "redeemed” when a debtor pays the value of the collateral rather than 

paying off the loan balance.
115. Id. § 524 (d).
116. Vukowich. Alternative, supra note 12. at 1138.
117. 11 U.S.C. §§ 1307(a). 1307(c) (Supp. V 1981).
118. Id. § 727(a)(9).
119. Id. § 522(b).

The debtor would also need to determine when those security interests 
would survive in bankruptcy because, for example, they may create voidable 
preferences in favor of some creditors and violate the equality notion of bank
ruptcy,"2 or they may be nonpossessory, nonpurchase-money interests in con
sumer goods.113 Other security interests do not survive because redemption 
permits an individual debtor to redeem personal property from an otherwise 
enforceable security interest."4

With court approval, a debtor might reaffirm certain debts, agreeing to pay 
them even if they otherwise would have been discharged in bankruptcy.115 
Again, the debtor’s desire or need to reaffirm some debts and the court’s deci
sion on whether to approve such reaffirmation will affect comparison of chap
ter 13 to chapter 7.

Prediction of future income may be the single most important factor in try
ing to determine whether a debtor should enter a chapter 13 or a chapter 7 
bankruptcy, because an error here can result in the debtor’s inability to make 
scheduled payments. As Vukowich points out, debtors who fail to complete 
their plans will face a problematic opportunity for a hardship discharge.116 If 
they fail here, they will have to convert to chapter 7 or abandon bankruptcy 
protection altogether."7 Conversion generally involves another attorney’s fee 
as well as new filing fees. Either the making of 70% of the scheduled payments 
and a showing that this was the debtor’s best effort, or 100% repayment, is 
necessary for the debtor to retain access to a chapter 7 discharge following a 
chapter 13 discharge by fewer than six years."8 Presumably the rational maxi
mizer would want to know beforehand what he would be giving up if he were 
to make partial payments under a chapter 13 plan before changed circum
stances arose to prevent him from making additional payments. In a state that 
permits access to both federal and state exemptions,"9 the rational maximizer, 
in order to maximize his chapter 7 exemption for purposes of comparing it to 
the chapter 13 repayment plan, ostensibly would work through each of the 
exemption questions listed above and then would review them to consider var
iations permitted by state exemptions.

These are but a few of the relevant considerations. They illustrate the diffi
culty in assuming that the bankruptcy choice is based largely upon an eco ll 
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nomic analysis of what would happen to an individual debtor in either 
bankruptcy chapter. It requires a great deal of accurate information about the 
complexities of the bankruptcy statutes and about how they relate to one's own 
assets and debts before any rational maximizer who was so inclined could 
make the economically based decision that Vukowich assumes will be made 
routinely. It is not clear that obvious and simple economic incentives would 
guide many consumers in a choice of bankruptcy chapters, but it is clear that 
the complex provisions embodied in the current bankruptcy statutes and the 
Vukowich alternative cannot guide many hypothetical rational maximizers.

If the economic incentive proponents agreed that thousands of almost-bank- 
rupt debtors could not make such decisions, the proponents might assert that 
surely debtors’ attorneys could help them do so. The reality of consumer 
bankruptcy practice, which involves a high volume of cases, relatively low fees, 
and. consequently, few hours spent per case, does not support such an assump
tion. At best, attorneys specializing in consumer bankruptcy might be ex
pected to outline a few broad financial criteria to indicate whether a chapter 7 
or a chapter 13 filing is appropriate.120 Moreover, there are additional factors 
facing attorneys who guide consumers in their choices of bankruptcy provi
sions. How the attorney will be paid,121 the attorney’s perceptions of the bank
ruptcyjudge before whom the attorney must regularly appear,122 the attorney’s 
perceptions of the helpfulness of the chapter 13 trustee,123 and the attorney’s 
previous experiences with chapter 7 and chapter 13,124 are among the factors 
that encourage an attorney to steer a debtor into a particular chapter for 
noneconomic reasons. Debtors, if they are so inclined, need an enormous 
amount of information to make an economically based election. There is no 
reason to assume that many of them will get it.

120. A practicing attorney, who advises other attorneys about conducting the initial bankruptcy in
terview. makes a detailed three-page list of the factors to be discussed in the bankruptcy client inter
view. Horsted. You and Your Bankruptcy Client, 88 Case & Com. 37 (1983). Because there is much to 
cover in a very short time, the author can devote only three short sentences to the chapter 13/chapter 7 
decision, and the only issue he explores is whether the debtor can pay in chapter 13—nothing about 
comparative economic gains and losses in each chapter. Id. at 38. The author appears to be thorough 
and concerned about the importance of client information, which suggests that his attention to the 
economic decision is at least equal to that given to economic considerations by the average practitioner.

121. It is worth noting that, for the debtor who does not have sufficient cash assets to pay the attor
ney in advance of the filing, the chapter 13 payout plan provides an opportunity for the attorney to 
accept installment payments that may not be matched in chapter 7. 11 U.S.C. § 1322(a) (Supp. V 
1981).

122. See 1983 Hearings, supra note 35, at 466 (testimony of P. Tongue) (explaining variations in 
filing rates by “application of different standards by different judges.”); NSF Research, supra note 96. at 
8.

123. Cf. H R Rep. No. 595, 95th Cong.. 1st Sess. 176 (1977), reprinted in 1978 U.S. Code Cong. & 
Ad. News 5787, 6049-50 [hereinafter cited as House Report] (describing importance of trustee to 
smooth functioning of chapter 13 cases); HR. Doc. No. 137, 93d Cong.. 1st Sess., Pt I, reprinted in 2 
app. W. Collier. Collier on Bankruptcy, 157-58 (15th ed. 1979) (bankruptcy attorneys and refer
ees counseled debtors against using chapter 13 when administrative difficulties perceived); Stanley & 
Girth, supra note 50, at 75-76 (same).

124. See NSF Research, supra note 96. at 8-9 (attorney's conduct shaped in part by desire to appear 
cooperative with judge and opposing attorney and by desire to process cases as rapidly as possible).

125. See Future Earnings Hearings, supra note 4. at 154-55 (statement of Judge Gandy). Paul 

When we envision debtors acting as rational maximizers, we ignore the sub
stantial evidence that bankruptcy decisions are fraught with noneconomic con
siderations, including psychological factors.125 In fact. Congress saw chapter 
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13 as a way to provide economic relief without the stigma associated with 
chapter 7 bankruptcy.126 That attorneys perceive a large psychological compo
nent in bankruptcy decisions is evidenced by their advertisement? that care
fully omit references to bankruptcy127 or that suggest credit counseling and 
chapter 13 wage earner plans as alternatives to “real” bankruptcies.128 Nor is 
the time for making the bankruptcy decision likely to be a propitious time for 
coolly rational economic analysis. Professors Stanley and Girth demonstrated 
that a precipitating factor in the decision to file for bankruptcy was often the 
need for immediate relief from debt collection actions in state courts.129 Othei 
observers suggest that wage garnishment often motivates filing.130 Stopping an 
imminent foreclosure on the debtor’s home seems to be another factor. Such 
circumstances are hardly conducive to intricate comparisons of types of bank
ruptcy relief available.

Tongue, credit industry spokesman and senior Vice President of Chase Manhattan Bank, suggests that 
the inhibitions against filing for bankruptcy might be lessened by indicating that filing chapter 13 is not 
equivalent to a traditional declaration of bankruptcy. 1983 Hearings, supra note 35, at 466-67 (state
ment of P. Tongue). The popular press makes the point that bankruptcy stigma has been pronounced 
and that emotional factors are very important to bankruptcy decisions. See Sheils, supra note 3, at 41 
(acknowledging emotional aspects of bankruptcy but finding decreased public stigma); Going Bankrupt, 
supra note 3. at 76 (same). Woodward and Woodward note that bankruptcy decisions for some debtors 
involve “serious questions of morality and self-worth." Woodward & Woodward, supra note 97, at 66. 
Practicing attorneys still face clients who regard bankruptcy as “dishonest,” “illegal," or “fraudulent." 
Horsted, supra note 120, at 38.

126. See Teiser, The Changing Design of Bankruptcy Legislation. 16 Or. L. Rev. 135, 138 (1937) 
(“The relief furnished under this section to hard-pressed debtors is a composition and extension proce
dure upon liberal terms and without the stigma of bankruptcy”); 76 Cong. Rec. 4876 (1933) (State
ment of Senator Hastings) (“1 have personally known of men who seriously considered ending their 
very existence rather than to be ever afterwards referred to as a person who escaped paying his debts by 
voluntary bankruptcy. I think this dread of adopting any such avenue of escape should be encouraged 
and the payment of debts associated always with humor and good conduct”).

127. See an advertisement in the Houston Post TV Week that urges “SOLVE DEBT PROBLEMS 
STOP BILL COLLECTORS Keep Your House, Car & Other Property REDUCE PAYMENTS GET 
A FRESH START Wage Earner Plans, chapter 7 Proceedings, and other Debtor Services. Call for 
FREE consultation with one of our experienced lawyers. TEXAS DEBTORS LEGAL CLINIC.” The 
Houston Post TV Week, July 12, 1981, at 21. col. 1-3.

128. See The Houston Post TV Week, July 19, 1981, at 30, col. 2-3.
129. Stanley & Girth, supra note 50, at 47-49.
130. 1983 Hearings, supra note 35, at 494 (testimony of Minorities Council).
131. His agreement can only be inferred from the arguments he makes in response to the creditor 

assertions. Vukowich, Alternative, supra note 12, at 1131-32. He addresses neither the data of Wood
ward & Woodward nor the indictment of Shuchman & Rhorer. See supra notes 97 to 101 and accom
panying text (discussing Woodward & Woodward study of effect of economic incentives in bankruptcy 
decisions) and note 50 and accompanying text (discussing Shuchman & Rhorer finding of little empiri
cal evidence backing creditor claims). In fact, Vukowich does not acknowledge any questioning of the 
validity of the incentive hypothesis.

132. Vukowich, Alternative, supra note 12. at 1131.
133. Id. at 1152.

Ironically, Vukowich tacitly agrees in his opening statements with the evi
dence and analysis presented in this article.131 Although he does not identify 
the incentive hypothesis and attack it directly, Vukowich’s conclusions about 
the credit industry’s proposals necessarily defy the accuracy of the hypothesis. 
Vukowich explains that the present law had little effect because the “new 
bankruptcy law is not fundamentally different from the old law,”132 and yet 
twenty-one pages later he characterizes his own proposal as “one simple and 
relatively minor change”133 which, while retaining the basic structure of the 
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act, will solve its current failures. He declares that “pro-debtor” provisions in 
the 1978 Reform Act have had little effect on the bankruptcy filings134 because 
a variety of other factors influence the debtor’s decisions.135 He nonetheless 
resuscitates the incentive hypothesis to argue that although the economic in
centive is “at most marginally”136 influential in the decision to enter bank
ruptcy, it is significant in determining the choice of bankruptcy chapter.137 He 
takes this position despite the fact that the economically rational choice of 
bankruptcy provision is at least as difficult as the decision to enter bankruptcy, 
and that the emotional factors associated with bankruptcy decisions may be 
quite different if the debtor chooses a chapter 13 “wage earner’s plan” as op
posed to a chapter 7 “straight bankruptcy.” Vukowich does not explain why 
the economic incentive should work in one case but not in another.

134. Id. at 1156.
135. Vukowich notes the importance of the downturn in the economy, consumers’ overextending 

credit obligations, lawyer advertising, and a reduction in the stigma associated with declaring bank
ruptcy. Id. at 1131.

136. Id.
137. Id. at 1152-54.
138. See supra notes 97 to 137 and accompanying text (discussing need for and use of economic 

information by debtors considering bankruptcy choices).
139. See supra notes 34 and 35 and accompanying text (noting creditor claims).
140. See supra notes 90 to 101 and accompanying text (discussing contradictory empirical data).
141. See supra notes 131 to 137 and accompanying text (discussing Vukowich treatment of economic 

incentive approach).
142. Vukowich. Alternative, note 12, at 1156.
143. Id. at 1141.
144 Id. at 1132, 1135.
145. Id. at 1152.
146. Id. at 1132.

This article has explored the proposition that even if a problem exists, there 
is no reason to believe that an economic incentive plan that retains the basic 
exemption structure would solve the problem. The economic incentive hy
pothesis requires us to accept several counterintuitive assumptions about the 
amount of information available to near-bankrupt debtors and how that infor
mation will be used in a complex decision.138 It also requires acceptance of the 
creditors’ assertion that a substantial number of people currently in chapter 7 
could pay in chapter 13.139 The limited empirical data available contradict 
both hypotheses,140 and Vukowich himself challenges the basis for the argu
ment.141 In the past three years we have seen a 100% increase in filings for 
chapter 13 relief, and this figure shows every indication of continued growth. 
Yet Vukowich describes “serious deficiencies” in,142 “frustration” with,143 and 
“failure” of144 the current filing rates. Presumably, he offers his proposal in
tending it to “affect many cases.”145 If there are some people for whom the 
economic incentive is determinative, the foregoing suggests that their number 
is insufficient to create the effect Vukowich desires—the “substantial repay
ment of debt under chapter 13.”146

The next section will consider a problem that Vukowich and the credit in
dustry do not address: even if legislative amendment of the bankruptcy law 
would produce the desired statistical effects, would it do so by imposing on 
financially disabled debtors hardships that are unacceptable for other reasons?
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IV. Living with the Vukowich Alternative

To evaluate proposed bankruptcy law changes, it is important to ferret out 
their policy implications. Bankruptcy statutes determine the boundaries of the 
debtor/creditor struggle. Two ultimate policy determinations inhere in estab
lishing the dollar levels of bankruptcy exemptions: What assets or income can 
be wrenched away from the consumer borrower when he cannot continue debt 
payments, and, conversely, what consumer assets are protected from creditors. 
Federal bankruptcy law draws the final dividing line. Any proposal to change 
the location of that line—whether substantially decreasing the level as 
Vukowich proposes, or increasing it—should be carefully evaluated in light of 
social concerns about the scope of creditor reach into debtor assets.

Vukowich proposes three major changes in the present bankruptcy exemp
tion scheme: Lowering the federal “wild card” exemption by more than sixty 
percent,147 ending access to state law homestead exemptions,148 and terminat
ing a “double exemption” when husband and wife both enter bankruptcy by 
forcing the two to take a single exemption rather than permitting each to de
clare separate exemptions.149 He outlines and defends the proposals, each of 
which could be the subject of a separate study,150 only briefly.151 Vukowich 
does not satisfy fundamental concerns that should be resolved before propos
ing a major statutory revision.

147. Computation based on id. at 1154-55.
148. Id. at 1153. Although Vukowich proposes eliminating all state exemptions, the homestead ex

emption is singled out here as the most significant and the one upon which Vukowich focuses. Id. at 
1138-40.

149. Id. at 1139-41.
150. Some topics covered here have been the subject of far more extensive treatment. See, e.g., 

Duncan, Through The Trap Door Darkly: Nebraska Exemption Policy and The Bankruptcy Reform Act 
of1978, 60 Neb. L. Rev. 219 (1981) (arguing for stacking and increasing state homestead exemptions); 
Comment, The Bankruptcy Reform Act of1978: An Exemption Windfall for Joint Debtors, 18 Cal. W.L. 
Rev. 80 (1982) (arguing against stacking); Note, Bankruptcy, 55 Temp. L.Q. 554 (1982) (reviewing 
decision permitting stacking of state homestead exemptions).

151. Vukowich, Alternative, supra note 12, at 1152-55.
152. Id. at 1155.
153. Although the Bankruptcy Commission had considered the new bankruptcy law proposals for 

nearly 10 years, it acknowledged that many of its conclusions were based on inadequate data. Bank
ruptcy Commission Report, H R. Doc. No. 137, 93 Cong., 1st Sess., Pt. 1, 34, 41-43 (1973).

154. Vukowich views the inclusion of state law exemptions in the federal bankruptcy scheme as 
explained largely on political grounds. Vukowich, Alternative, supra note 12, at 1153-54.

155. One of the Reform Act’s principal authors described the bill as “the largest piece of legislation 
in volume processed during the 95th Congress.” 1983 Hearings, supra note 35, at 506 (statement of 

Vukowich refers to his sixty percent “wild card” reduction as “admittedly 
somewhat arbitrary.”152 Of course, it must be acknowledged that it is necessar
ily difficult to determine the appropriate level of specific dollar-bounded ex
emptions. It seems unwise, however, to set those exemptions without first 
attempting to relate their levels to empirical data about the kinds and amounts 
of property held by debtors in bankruptcy. Without those data, any predictions 
of what will happen to debtors if they must forfeit the unprotected assets are 
necessarily problematic. Congress did not use such empirical data.153 The dol
lar amounts in federal and state exemption schedules may have been arrived at 
through wholly political machinations154 or through intuitive guesses about 
what debtors have and what they need.155
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Of course, the empirical data necessary to make sensible predictions about 
the impact of exemption levels may not yet be available. The academic legal 
community is working to develop such data156 and there may be some social 
science data from which inferences can be drawn, but analysis cannot cease 
simply because the best data are not readily available. The interim unavaila
bility may force analysts to use other indicia of the impact of changes in ex
emption levels, such as determining how rapidly a $3000 “wild card” 
exemption would be depleted if a debtor owned a car, a musical instrument, or 
kitchen appliances.157 Indeed, analysts could draw some inferences by com
paring proposed federal exemptions with existing state exemptions158 or by 
measuring the effects inflation had on the protection provided by exemption 
levels determined some years ago.159 Although calculating the effects of infla
tion suffers because dollar amounts in the current exemption provision have no 
independent foundation, they do attempt to put exemption levels in some con
text of their economic impact. Legal scholars should not rely on the haphaz
ard ways in which the numbers originated or the unavailability of the best 
information as justification for proposing different but still arbitrary160 num
bers with no idea of their impact on the ultimate financial position of debtors. 
It is the scholar’s obligation to identify the imperfections and to urge caution 
about any conclusions based on them.

Senator DeConcini). He describes “errors and omissions made in the final hectic days of that session as 
Congress worked toward final passage of the code.” Id.

156. See Shuchman & Rhorer, supra note 50 (personal bankruptcy data) and Woodward & Wood
ward, supra note 97 (study comparing total bankruptcy filing rates among states using federal exemp
tions and states using lower state exemptions).

157. For example, a review of a car dealers’ “Bluebook” might indicate that the retail value of a six- 
year-old Chevrolet Nova is $2950. Thus, a debtor would have to use $1750 of the “wild card” exemp
tion to keep the car. Or, if the retail price of a four-year-old Dodge Diplomat were $4250 and the court 
accepted that valuation and the debtor exempted no other unclassified assets, a $3000 “wild card” 
exemption added to the $1200 exemption for one car would not exempt the car. Similarly, there exists 
an Official Organ Blue Book: International Valuation Guide for Organs (1983-84). Here a debtor might 
find that a Baldwin organ has a book value of $3149, which means that it would account for all but $51 
of a $3000 “wild card” exemption added to a $200 household goods exemption. One might even 
browse the newspapers to see for how much used appliances or furniture are selling. Of course, this is a 
tedious job which might make a legal scholar feel silly. Nonetheless, scholars cannot escape the fact 
that setting exemption levels has a real impact on some people by telling them what they can and 
cannot keep in times of financial disaster. Without some attempt to relate chosen exemption levels to 
some real assets, policymakers cannot even guess what they are decreeing that debtors may keep.

158. Vukowich made such a comparison when the proposed bankruptcy “wild card” exemption was 
approximately $5000 for the filing debtor plus $500 for each dependent. Vukowich. The Bankruptcy 
Commission's Proposal Regarding Bankrupts' Exemption Rights, 63 Calif. L. Rev. 1439, 1463 (1975) 
[hereinafter cited as Vukowich, Commission's Proposal]. At three points in the article he stated his 
conclusion that the proposed exemption level was “generally about midway between those granted by 
the most and least generous state laws.” Id. at 1457, 1460, 1481. He compared the “wild card” exemp
tion to the state homestead exemptions and concluded that the “Commission’s proposal is modest com
pared with many state laws.” Id. at 1463. He continued to hold this view after the $7500 limitation was 
finally adopted. Vukowich, Exemption Rights, supra note 106. at 779-80.

159. Vukowich was concerned during promulgation of the Bankruptcy Reform Act that “exemption 
laws keep pace with the economy and do not become ineffectual because of inflation.” Vukowich, 
Commission's Proposal, supra note 158, at 1467-68. Five years later he concluded that “most stales 
have failed to keep their exemption laws contemporary. Consequently, dollar limitations on exempt 
property established years ago have been rendered unrealistic by the passage of time . . . .” 
Vukowich, Exemption Rights, supra note 106, at 772.

160. Vukowich describes his exemption figure as “admittedly somewhat arbitrary but [one which] 
seems fair given the other exemptions in section 522(d).” Vukowich, Alternative, supra note 12, at 1155.

A change in exemption levels undoubtedly would be significant to debtors 
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who are forced to abandon all but $3000 of their selected assets. As a policy 
matter, it is appropriate to ask whether we want to demand further sacrifice 
from these debtors as a condition of their receiving bankruptcy relief. None
theless, the available evidence suggests that this exemption change will have 
little noticeable impact on the decision of debtors to choose chapter 13 rather 
than chapter 7 bankruptcy.161 The result of this facet of Vukowich’s proposal 
might well be to leave the same proportion of people in chapter 7 and in chap
ter 13, but to make some of those in chapter 7 even poorer than they are 
now.162

161. See supra notes 90 to 101 and accompanying text (discussing evidence contradicting economic- 
incentive analysis).

162. Vukowich. Alternative. supra note 12. at 1154.
163. Id. at 1153.
164. Id. at 1154 (footnotes omitted).
165. Id.

Vukowich’s alternative includes as a second economic incentive that no 
debtors may use state exemptions to keep their homesteads. He argues that 
“only Congress should be able to decide what amount of property debtors who 
enjoy the benefits of bankruptcy should be allowed to retain.”163 There is am
ple justification for this position. Nevertheless, uniformity does not demand 
complete abandonment of the homestead exemption. A uniform federal ex
emption could provide some homestead protection, but Vukowich proposes 
there be no homestead exemption at all. The point, of course, is that the 
homestead exemption cannot be eliminated without a thorough evaluation of 
the policy values expressed by the homestead exemption.

In his article, Vukowich does away with the exemption in one paragraph: 
[T]he $7500 homestead exemption in section 522(d)(1) should be 
eliminated. Elimination of the $7500 exemption might seem harsh to 
some who value home ownership as an important American tradi
tion. Yet, this proposal is neither harsh nor contrary to that tradition. 
Few debtors who find themselves in bankruptcy own homes. More
over, debtors who do have an equity interest in their homes may pre
serve it by filing chapter 13 petitions and thereby retaining all their 
property. It is not unfair to require these debtors to pay part of their 
debt as a condition of retaining their homes. After all, these debtors 
most likely have been paying their housing debt while ignoring the 
debt owed to other creditors.164

Vukowich does not focus on the leverage this proposal gives unsecured cred
itors. A homeowner who incurred any unsecured debt, whether it be on a 
credit card, medical bill, or signature loan, would, in an ultimate sense, be 
putting his home at risk. Any creditor would know that with homeowning 
debtors the creditor possessed a powerful club to force repayment. Vukowich 
attempts to sidestep this problem by saying the debtors can “preserve their 
homes by filing chapter 13 petitions.”165 Those who could not, of course, 
would lose their homes.

Vukowich’s analysis ignores a host of policies that homestead protection 
may serve. Congress could well decide that the stability that generally accom
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panies homeownership should be encouraged166 or that a home constitutes an 
important social safety net.167 It might decide that debtors need some place to 
live, and that, if the mortgage is paid, staying in the home is the economically 
most rational course. It might worry about minimizing the effects of economic 
reversals on children by protecting their parents’ homes. It might decide that 
giving unsecured creditors access to the homestead increases their leverage 
over debtors far more than is appropriate. Texas already has one of the most 
generous homestead exemptions in the country, but voters there recently de
cided that the exemption was important enough to strengthen it by adopting a 
state constitutional amendment.168 Vukowich’s characterization of the home
stead exemption as important only in the context of temporary hard times sim
ply ignores far-reaching social policy decisions that inhere in determining 
bankruptcy exemptions.

166. See infra notes 188 to 189 and accompanying text (discussing policy considerations involved in 
formulating bankruptcy exemptions).

167. Professor McKnight. in a now-classic article describing the history of the homestead exemption. 
McKnight. Protection of the Family Home from Seizure by Creditors: The Sources and Evolution of a 
Legal Principle. 86 S.W. Hist. Q. 369 (1983), includes concerns that homesteaders who were in difficult 
financial circumstances needed protection against foreign judgment creditors, id. at 397, and that such 
an exemption gave many debtors an incentive to work they would not otherwise have. Id. at 397-98.

168. Austin American-Statesman, November 9, 1983, at 1, col. 1.
169. See supra notes 52 to 56 and accompanying text (discussing evidence of failure rate of chapter 

13 plans).
170. GAO Look, supra note 38, at 47.
171. Id.
172. Alternative< supra note 12, at 1132.
173. 11 U.S.C. § 1325 (Supp. V 1981).

Moreover, Vukowich ignores a second policy concern: What happens when 
debtors already in an economic crisis attempt to comply with bankruptcy pro
visions? Not only are the economic incentives more harsh than we may be 
willing to accept, but there is no way to insure that the incentives, if they 
should work in individual cases, will work only in the cases where the debtor is 
able to repay a portion of his debts. The failure of many chapter 13 debtors to 
meet their obligations169 suggests that for some debtors the incentives— 
whether economic or otherwise—are already too high.

The GAO conducted a study specifically to determine if those now in chap
ter 7 bankruptcy could, in a chapter 13 bankruptcy, repay their debts out of 
future income.170 The GAO concluded that it could not say that such debtors 
could succeed in chapter 13,171 yet Vukowich proposes major reform on the 
unexamined assumption that chapter 7 debtors need only a little incentive to 
promote “more substantial repayment of debt under chapter 13.”172 He as
sumes, without data, that chapter 7 debtors could repay.

Undoubtedly, some debtors now in chapter 7 could pay a reasonable sum to 
their creditors if they were in chapter 13, and some debtors in chapter 13 could 
pay more. But Vukowich has no way to individualize his economic incentives 
so that they affect only those who could pay. Homeownership does not neces
sarily correlate with ability to propose a workable chapter 13 plan, particularly 
since homeownership is always based on past asset accumulation while a 
workable plan is based on current and projected debt-income ratios.173 Suc
cess in a chapter 13 bankruptcy is necessarily based on an income stream that 
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will support both current expenses and proposed debt repayment. But 
Vukowich proposes a plan in which the incentive for proposing a chapter 13 
bankruptcy is possession of a static asset.

Any discontinuity between assets and future ability to pay could have a par
ticularly serious impact on the elderly and the unemployed. Vukowich offers 
no amelioration. The age of the debtor, the debtor’s employment status, and 
the reasons the debts were incurred all become legally irrelevant.174 If the 
debtor wants to keep his home, Vukowich says he must develop a workable 
chapter 13 plan to pay his unsecured creditors.175 If he cannot develop the 
plan, he loses his home.

174. Vukowich proposes no changes in the standards for confirming a plan that would consider the 
reasons for the debtor’s inability to propose a workable plan.

175. Vukowich. Alternative, supra note 12, at 1154.
176. Id. at 1152-53.
177. Id. at 1153 n.193.
178. Brimmer describes himself as an “economic consultant to Beneficial Corporation." He has de

tailed an extensive survey he completed for this consumer finance company. Reform Act Hearings, pt. 
1, supra note 11, at 7.

179. This is Vukowich's summary of Brimmer’s statement. Vukowich, Alternative, supra note 12. at 
1153 n.193.

180. Id.
181. Shuchman & Rhorer, supra note 50, at 17.
182. Indeed, the table which Vukowich cites appears in the midst of a discussion about the effects of 

joint petitions on bankruptcy exemptions. Schuchman and Rhorer argue that the joint petition exemp
tions have the probable effect of discharging “less than an additional 13% of unsecured debt." Id. at 18. 
In Vukowich’s discussion of the “excessive exemptions” that result when married debtors claim sepa
rate exemptions, he ignores Schuchman and Rhorer’s point. Vukowich, Alternative, supra note 12. at 
1139.

183. Shuchman & Rhorer, supra note 50. at 17.

Vukowich attempts to rebut in only three sentences any argument that those 
who might respond to this incentive might not be able to pay.

Incidentally, the group of debtors who would be affected by reducing 
exemptions roughly corresponds to the group of debtors who have 
“affordable debt” and “disposable income” and accordingly would 
be encompassed by the credit industry’s and National Bankruptcy 
Conference’s proposals. Some statistical evidence supports the prop
osition that debtors who have acquired greater assets are likely to 
have larger incomes. This correlation is also intuitive.176

Vukowich cites Andrew Brimmer,177 a paid credit industry consultant178 who 
says only that “very high income persons who have debts larger than their 
income also may have very large assets.”179 This does/?«?/ say that those with 
assets can develop workable chapter 13 plans. Vukowich also cites Shuchman 
and Rhorer180 by summarizing data from a table showing $2,052 in assets for a 
lower income group and $2,633 in assets for the higher group,181 suggesting 
that as income rises so do assets. Shuchman and Rhorer do not run tests of 
significance nor attempt to develop these data to suggest that those who have 
some assets to protect are necessarily better able to pay in a chapter 13 bank
ruptcy.182 Moreover, the table cited explicitly excludes real property in the 
computation of assets.183 Vukowich has not established that a significant class 
of chapter 7 debtors can afford to repay their debts or that these debtors will be 
ferreted out by his economic incentives.
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Thus Vukowich proposes creation of yet another class of bankrupt debtors. 
In addition to the debtors discussed earlier who are not moved by Vukowich’s 
economic incentives into chapter 13 but who are simply left poorer in chapter 
7. there is a second group of those few debtors who own an important asset 
such as a home and would move to a chapter 13 bankruptcy to protect it, but 
who simply cannot propose a workable plan. The failure rate for debtors cur
rently in chapter 13 has been estimated at 42.5%,184 which suggests that the 
incentives for chapter 13 may already be higher than their capacity to repay. If 
such high failure rates are a consistent pattern under the Vukowich plan—and 
there is no reason to believe that debtors forced into chapter 13 by Vukowich’s 
incentives will be more able to make chapter 13 payments than debtors who 
voluntarily enter it now185—there will be an increased number of debtors con
fronted with a very different choice than the chapter 13/chapter 7 decision: 
Either drop the protection of the bankruptcy statutes altogether or enter chap
ter 7 and sacrifice all assets above the explicit categories and $3,000.186

184. See supra note 53 and accompanying text (noting failure of many chapter 13 plans).
185. If Vukowich’s economic incentive worked, then as the exemption level were pushed lower one 

would expect more economically marginal debtors to move from chapter 7 to chapter 13 than have 
moved under the current standard. One might hypothesize, then, that failure rates in chapter 13 might 
well climb as an increased number of even poorer debtors are “encouraged” into chapter 13 bankrupt
cies they cannot afford.

186. Vukowich acknowledges the likelihood that his incentives will force some debtors to abandon 
bankruptcy protection altogether. Vukowich, Alternative, supra note 12. at 1152. He apparently consid
ers this result an unqualified benefit of his proposal.

187. Id. at 1153.
188. Shuchman described the debtors currently in bankruptcy as the “near poor.” Future Earnings 

Hearings, supra note 4. at 71.
189. Sullivan. Warren. & Westbrook, supra note 4. at 1097.

Vukowich’s elimination of the homestead exemption and severe reduction 
of the dollar exemption levels involve yet another unexplored policy consider
ation. This unspoken assumption concerns developing a standard to deter
mine what are the appropriate assets for a bankrupt debtor to retain. 
Vukowich presses toward a hardship standard to determine what should be 
allowable exemptions. He implicitly argues that the bankrupt debtor should 
forfeit all assets whenever forfeiture will not create a hardship, explaining that 
his proposal is not "too rough on debtors.”187 But Vukowich overlooks other 
social justifications for exemptions. The bankruptcy statutes create a safety net 
to protect debtors struggling at the margin of solvency from tumbling into pov
erty.188 With adequate exemptions in place, the bankruptcy statutes permit the 
working poor who have become hopelessly mired in consumer debt to begin 
again the climb into the middle class with some assets intact. The current 
bankruptcy statutes implicitly recognize that point of social adjustment and 
decree that part of the fresh start is some preservation of current status when 
the debtor enters bankruptcy.189 Without adequate exemptions, the bank
ruptcy statutes protect only future income; each bankrupt debtor starts at an 
economic zero-point with no assets. Of course, reasonable people may disa
gree on how much status should be preserved, but the point here is that a 
hardship test cannot be employed without considering additional policy 
concerns.

Finally, the economic incentive argument Vukowich raises to create “more 
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substantial repayment of debt in chapter 13”190 creates a dilemma: Moderate, 
even significant, incentives do not seem to affect large numbers of debtors in 
their bankruptcy decisions.191 More dramatic incentives arguably can create 
some debtor response, but those incentives are questionable on policy grounds, 
may encourage chapter 13 filings even for those who cannot pay, and, accord
ing to Vukowich, will affect “few debtors”192 because the configuration of as
sets a debtor must have in order to be affected by the incentive is atypical of 
bankruptcy debtors. Thus Vukowich’s proposal will have little effect on the 
overall number of debtors in chapter 13, but will have personally devastating 
effects on those who are affected.

190. Vukowich, Alternative, supra note 12, at 1132.
191. Woodward and Woodward compare variations from Texas’ generous exemptions, and the fed

eral exemptions, to a host of states providing less than $6000 total asset retention in bankruptcy. 
Woodward & Woodward, supra note 97, at 62 & n.63, 73-74.

192. Vukowich, Alternative, supra note 12, at 1154.
193. See supra note 37 and accompanying text (noting Vukowich response to creditor contentions).
194. See supra notes 40 to 50 and accompanying text (discussing credit industry study of bankruptcy 

filings).
195. See supra notes 72 to 130 and accompanying text (discussing Vukowich economic incentive 

approach and evidence contradicting incentive premise).
196. See supra notes 131 to 137 and accompanying text (discussing Vukowich view of effect of new 

bankruptcy law).
197. Vukowich, Alternative, supra note 12, at 1152-55.

V. Conclusion

Professor Vukowich is deeply concerned about the the credit industry’s as
sault on the Bankruptcy Reform Act. He defends against their proposals ad
mirably.193 But in so doing, he typifies scholars who have assumed that the 
credit industry has proven the bankruptcy statutes are too lenient toward debt
ors.194 The compromise solution Vukowich offers is based on an economic in
centive theory that empirical data contradicts195 and that Vukowich himself 
criticizes in his refutation of the credit industry proposals.196 His compromise 
does not change the structure of the existing bankruptcy model; it simply pro
poses changes in the levels and availability of exemptions without reviewing 
the impact such changes would have on the economic vitality of consumer 
debtors in bankruptcy.197

There can be no doubt that Professor Vukowich is concerned about protect
ing consumer debtors from creditor proposals that would eviscerate much of 
the relief of the current statute. But his arguments make it clear that creditor 
allegations have had a powerful influence on the bankruptcy reform debates. 
If allegations of a crisis in consumer bankruptcy are accepted unquestioningly, 
the resulting compromise solutions will seriously limit the perhaps still inade
quate debtor protections of the Bankruptcy Reform Act. The credit industry 
may not win passage of each of its current reform proposals. If alternatives 
such as Vukowich’s are enacted, however, the credit industry’s continuing as
sertions of a bankruptcy “crisis” will have resulted in important concessions— 
even though no one has proven any underlying need for bankruptcy reform.
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8. II U.S.C. § 1328(a) (Supp. V 1981).
9. Vukowich, Alternative, supra note 2, at 1137-38.
10. Id. at 1151-52.

Because time and space are limited, my reply to Professor Warren will focus 
on a few major points and will not address various points which I believe 
inaccurately relate my views or with which I have disagreement. Warren actu
ally challenges only a small part of what I said in my article.1

I wrote the article for three major reasons. I wanted first to discredit the 
consumer credit industry’s proposal that debtors with “affordable debt” be de
nied chapter 7 relief and be forced into chapter 13. 1 tried to demonstrate that 
their proposal was unsound both on practical2 and policy3 grounds. Discredit
ing the proposal was important since the consumer credit industry spokesmen, 
including some academicians, had assured Congress that their proposal was 
workable, as well as consistent with extant bankruptcy policies.4

Second, I attempted to show that, contrary to Congress’5 and others’6 per
ceptions and desires, the 1978 Act does not encourage—and in fact discour
ages—a high rate of use of chapter 13 or high levels of repayment in chapter 
13.7 Although the Act does contain one provision—the broader discharge of 
debt in chapter 138 —that Congress designed to and that concededly does en
courage some debtors to file in chapter 13 rather than chapter 7, this same 
provision discourages high repayment plans by the affected debtors.9 More
over, I argued that the broader discharge provision in chapter 13 represented 
bad policy.10

My third purpose was to offer an alternative to the proposals before Con
gress that were submitted by the consumer credit industry and the National 
Bankruptcy Conference. Because I strongly disagreed with these proposals on

1359
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practicality as well as policy grounds and because Congress (or at least some 
members of Congress) wanted to increase the use of and repayment levels in 
chapter 13. 1 thought it important to present an alternative approach. My al
ternative proposal contains an incentive that would, to some extent, accom
plish what Congress (erroneously) believed the current Act would accomplish. 
Moreover, my alternative avoided the intrusive and impractical schemes inher
ent in the other proposals. Finally, my alternative rests upon a sound policy 
principle for which I have previously argued."

Professor Warren expresses strong agreement with my first purpose11 12 and 
does not address my second purpose. Her disagreement is with the third pur
pose of my article, the alternative approach. First, she does not believe that 
debtors should be denied their state exemptions13 or that the section 522(d) 
exemption should be reduced in the modest amount14 that I proposed. Sec
ond, she challenges my analysis of the effects of my proposal, disagreeing with 
my conclusion that, if exemptions were reduced as I proposed, debtors would 
have a greater incentive to file chapter 13 plans and repay more in chapter 
13.15

11. Id. at 1138-41; Vukowich, Debtors' Exemption Rights Under the Bankruptcy Reform Act. 58 
N.C.L. Rev. 769, 801-04 (1980); Vukowich, The Bankruptcy Commission’s Proposals Regarding Bank
rupts' Exemption Rights. 63 Calif. L. Rev. 1439, 1441-46 (1975) [hereinafter cited as Vukowich, Com
mission’s Proposals}. See also Commission Report, supra note 6, pt. 1, at 171-73 (since debtor receives 
discharge of debt, unlimited homestead exemption inappropriate).

12. See Warren. Reducing Bankruptcy Protection for Consumers: A Response, 72 Geo. L.J. 1333, 
1357 (1984) (noting that Vukowich “defends against [creditor| proposals admirably”).

13. Cf. id. at 1354 (discussing support for Texas’ homestead exemption).
14. See infra text accompanying notes 22 to 26 (reiterating Vukowich proposal on bankruptcy 

exemptions).
15. See Warren. supra note 12, at 1351-56 (discussing and criticizing Vukowich incentive proposal).
16. See Warren, supra note 12, at 1342-43 (outlining Vukowich alternative).
17. Id. at 1336.
18. Id. at 1352-53.
19. Id. at 1356.
20. Id.
21. Id.

I. Clarifications

Before addressing the merits of Warren’s article, a few major clarifications 
are necessary. Although on one occasion Warren does correctly refer to my 
position,16 on other occasions her restatement of it is misleading. She states 
that my proposal would "reduce by more than sixty percent the uncategorized 
assets debtors could retain”17 and that I would force debtors “to abandon all 
but $3000 of their selected assets.”18 She also characterizes my proposal as 
causing a “severe reduction of the dollar exemption levels.”19 And, in arguing 
that I ignore “social justifications for exemptions,” Warren states, “Without 
adequate exemptions, the bankruptcy statutes protect only future income— 
each bankrupt debtor starts at an economic zero-point with no assets.”20 Fi
nally, she states, “[Vukowich] implicitly argues that the bankrupt debtor 
should forfeit all assets whenever forfeiture will not create a hardship.”21 This 
hyperbole and distortion may help win adherents to one’s point of view but it 
certainly does not make for useful scholarly interchange.
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To clarify, my proposal is that debtors be permitted to retain all of the assets 
provided for in section 522(d) with one exception: There should be a net re
duction in the “any property” exemption from $7,900 to $3,000.22 The reduc
tion of sixty percent that Warren refers to is only in this one part of section 
522(d)’s total exemption scheme. And, far from proposing that debtors should 
have to “forfeit all assets” if it would not cause hardship or that “only future 
income” be protected, my proposal is that debtors be allowed to exempt a com
fortable amount of assets. They would be allowed to retain, /« addition to 
$3,000 in property of their choosing, an unlimited quantity of their household 
goods and personal belongings that do not exceed $200 in value per item', an 
equity of $1,200 in a motor vehicle; $500 in jewelry; $750 in occupation-related 
belongings; life insurance; health aids; social security and other public aid or 
insurance benefits; alimony and other support; interests in retirement plans; 
and various forms of compensation payments.23 For most debtors, my propo
sal would have no effect and they would be allowed to exempt all of their 
assets.24 The dollar amounts that are listed are based upon the assets’ fair 
market values.25 Because assets owned by consumers are “used goods,” very 
few of them ever have to be surrendered; indeed, even nonexempt assets often 
are abandoned by trustees at no or nominal cost to the debtors for this 
reason.26

22. Vukowieh, Alternative, supra note 2, at 1154-55.
23. See 11 U.S.C. §§ 522(d)(2)-522(d)(l 1) (Supp. V 1981) (listing current federal exemptions); 

Vukowieh, Alternative, supra note 2, at 1154-55 (describing permissible exemptions under Vukowieh 
proposal).

24. See Schuchman & Rhorer, Personal Bankruptcy Data for Opt-Out Hearings and Other Purposes, 
56 Am. Bankr. L.J. 1, 17, 21 (mean assets of debtors without real estate exemption about $2,000- 
$3,000; mean assets of the five percent of debtors who had interest in realty about $7,500). The $200 
“per item” exemptions that apply to clothing, personal belongings, household goods and furnishings, 
and to other items such as books, 11 U.S.C. § 522(d)(3) (Supp V 1981), together with the other specific 
exemptions, would cover all assets owned by most debtors. For assets not so covered, the $3,000 “any 
property” exemption could be used. See In Re Boozer, 4 Bankr. 524 (Bankr. N D. Ga. 1980) (allowing 
debtors to use § 522(d)(5) to exempt interest in housefold furnishings, household goods, and appliances 
exceeding $200 in value).

25. 11 U.S.C. § 522(a)(2) (Supp. V 1981).
26. See House Hearings, supra note 6, pt. 2, at 781-82, 786 (statement of Professor Schuchman) (most 

motor vehicles owned by debtors are abandoned to them or sold back to them).
27. Warren, supra note 12, at 1349.
28. Id. at 1350.
29. Id. (emphasis added).
30. Vukowieh, Alternative, supra note 2, at 1131.
31. Id.

A second clarification is that I do not “tacitly agree[] in [my] opening state
ments”27 with Warren’s incentive analysis or “challenge!] the basis for [my 
own incentive] argument.”28 Warren is able to infer agreement only because 
she misstates or misunderstands my position. She writes, “He declares that 
‘pro-debtor’ provisions in the 1978 Reform Act have had little effect on the 
increased number of bankruptcy filings because a variety of other factors influ
ence the debtor’s decision I'1-9 What 1 actually state on the page she refers to is, 
“In fact, the new bankruptcy law is not fundamentally different from the old 
law,”30 and that the new law’s pro-debtor provisions amount to only “slight 
changes.”31 Obviously, then, if the new law’s provisions have not caused the 
dramatic increase in filings, other factors must have.
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II. A Note About Professor Warren’s Method of Argumentation

Professor Warren’s response to my article is largely premised on the notion 
that the existing bankruptcy act’s provisions are a priori sound. Most of her 
criticism of my proposal is not based upon reasoned analysis; instead she faults 
me for not supporting my position with empirical evidence. She writes, “More 
data are required to draw that inference.”32 In criticizing my incentive analy
sis, she says, “There are no empirical data suggesting how many of the current 
debtors in chapter 7 have the needed assets, and Vukowich does not discuss 
this issue.”33 And, again, “Vukowich has not established that a significant class 
of chapter 7 debtors can afford to repay their debts or that these debtors will be 
ferreted out by his economic incentives.”34 35

32. Warren, supra note 12, at 1338. See also id. at 1341. (“Without independent proof that a prob
lem exists, there is no justification for a sweeping change in the bankruptcy laws”).

33. Id. at 1343. See also id. at 1344 (“[t]he evidence simply does not support [economic incentive 
analysis]”).

34. Id. at 1355.
35. Id. at 1351-52 (emphasis added).

Warren herself does not offer relevant evidence against my position because, 
of course, no evidence exists on these points. Indeed, later in her response she 
forthrightly—and somewhat contradictorily—recognizes this:

It seems unwise, however, to set those exemptions without first at
tempting to relate their levels to empirical data about the kinds and 
amounts of property held by debtors in bankruptcy. Without those 
data, any predictions of what will happen to debtors if they must for
feit the unprotected assets are necessarily problematic. Congress did 
not use such empirical data. The dollar amounts in federal and state 
exemption schedules may have been arrived at through wholly polit
ical machinations or through intuitive guesses about what debtors 
have and what they need.

Of course, the empirical data necessary to make sensible predictions 
about the impact of exemption levels may not yet be available. The 
legal academic community is working to develop such data, and there 
may be some social science data from which inferences can be drawn, 
but analysis cannot cease simply because the best data are not readily 
available?5

And yet, throughout her article she attempts to discredit my analysis because it 
is not supported by volumes of empirical evidence.

Another of Warren’s statements contradicts her notion that the current law 
is sound and that I should have to produce empirical evidence before my argu
ments merit creditworthiness.

[D]ollar amounts in the current exemption provision have no in
dependent foundation .... Legal scholars should not rely on the 
haphazard ways in which the numbers originated or the unavailability of 
the best information as justification for proposing different but still arbi
trary numbers with no idea of their impact on the ultimate financial po
sition to debtors. It is the scholar’s obligation to identify the 
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imperfections and to urge caution about any conclusions based on 
them. 36

36. Id. at 1352 (emphasis added).
37. Id. at 1351.
38. Id. at 1352.
39. See supra notes 24 to 26 and accompanying text (reiterating Vukowich proposal).
40. Warren, supra note 12, at 1353.
41. Il U.S.C. § 1325(a)(4) (Supp. V 1981).
42. Id. § 362(a).
43. Id. § 1306(b).
44. Warren, supra note 12, at 1354.
45. Id.

Admittedly, much of my analysis lacks empirical evidentiary support. As 
Warren recognizes, however, there simply is a paucity of empirical evidence, 
and, as Warren should have recognized, faulting my analysis for an absence of 
evidentiary support is simply unjustified. Curiously, she prefers to defend the 
current law that, in her words, was “arrived at through wholly political machi
nations or through intuitive guesses”37 and in “haphazard ways” with resulting 
provisions that are “arbitrary.”38

III. My Proposal to Reduce Exemptions

My proposal to reduce exemptions would not affect most debtors, as ex
plained above.39 Warren does not dispute this. The debtors who would be 
affected—the ones Warren wants to protect—are those who own homes. My 
point, with which Warren evidently strongly disagrees but which she never 
analyzes, is that some homeowner-debtors have been or are living beyond their 
means. While they have obviously been paying their mortgage debt, they must 
have been amassing large amounts of unsecured consumer debt. This follows 
since the debtor group that we are talking about, and the debtors for whom 
Warren expresses concern, have homes; moreover, their debt must be very 
large because, according to Warren, the amount is evidently too much for us to 
ask them to repay.40

Under my proposal, those homeowner-debtors who are not living beyond 
their means or who are only suffering temporary financial difficulties may 
choose among three reasonable alternatives to retain their homes. First, they 
may recover without resorting to bankruptcy; they can work out their difficul
ties with their creditors while enjoying the protection of state exemption 
laws—including the homestead exemption. Second, they can file in chapter 13 
and pay off that part of their unsecured debt that equals the amount of their 
nonexempt assets;41 they will enjoy the protections of the automatic stay42 and 
be allowed to retain all of their assets.43 Third, applicable to either of the two 
above alternatives, they might refinance their homes and use the proceeds of 
this refinancing to pay off part of their unsecured debt.

In arguing that my “analysis ignores a host of policies that homestead pro
tection may serve,”44 Warren states that Congress “might decide that giving 
unsecured creditors access to the homestead increases their leverage over debt
ors far more than is appropriate.”45 However, Warren never discusses what 
“appropriate” balance ought to be struck between creditors and debtors. In 
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particular, she never states what limit she would place on the homestead ex
emption. She cites the Texas exemption46 as an example of one to which Con
gress might defer; but she offers no reasons to support such an unlimited47 
exemption in bankruptcy.

Similarly, Warren fails to recognize that bankruptcy exemptions serve a dif
ferent function than do state exemptions. She does concede that “there is am
ple justification” for my argument that “only Congress should be able to 
decide what amount of property debtors who enjoy the benefits of bankruptcy 
should be allowed to retain.”48 Yet, she seems to criticize my proposal that 
would deny debtors their state homestead exemption.49 She asserts that my 
“characterization of the homestead exemption as important only in the context 
of ‘temporary’ hard times simply ignores far-reaching social policy decisions 
that inhere in determining bankruptcy exemptions.”50 Besides contradicting 
her agreement that Congress ought to establish exemption standards that are 
different than state exemption standards, she never addresses my argument 
that bankruptcy exemptions are appropriately fewer than state exemptions be
cause bankruptcy discharges all debt while debtors who use state exemptions 
are still burdened with their full debt. This issue is central to all “policy deci
sions that inhere in determining bankruptcy exemptions.”

In summary, Warren concedes that “reasonable people may disagree”51 
about the exemption levels in bankruptcy. But in implying that my position 
must be beyond the realm of the reasonable, she never presents her analysis of 
the appropriate balance that should be struck between creditors and debtors in 
the bankruptcy context where debtors’ liabilities are forgiven. Her focus is lim
ited to the debtors’ circumstances without any consideration of the creditors’ 
interests. She writes as if in a Utopia where debtors can retain whatever assets 
they possess at the time of bankruptcy irrespective of the amount of debt they 
have amassed while accumulating those assets.

IV. Incentive Analysis Disagreement

Professor Warren’s disagreement with my incentive analysis is difficult to 
articulate. In part, her disagreement is based on irrelevancies. And, in part, 
she misunderstands my analysis and contradicts herself. At one point she as
serts that I have “not established that [my] proposal [that debtors with homes 
would have to file in chapter 13 and pay part of their unsecured debt] would 
have any significant effect.”52 Yet, at other points she bemoans the fact—again 
with hyperbole—that my proposal would give creditors “a powerful club” they 
do not now have53 and then forthrightly recognizes that I have established my

46. Id.
47. There is no dollar value limitation on either the rural or urban Texas homestead exemption of 

200 acres and one acre, respectively. Tex. Const, art. 16, §§ 50-51. as amended; 1983 Tex. Sess. Laws 
Serv.. at A-269 (Vernon).

48. Wairren. supra note 12, at 1353
49. Id. at 1354.
50. Id.
51. Id. at 1356.
52. Id. at 1343.
53. Id. at 1353.
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proposal: “If the debtor wants to keep his home, Vukowich says he must de
velop a workable chapter 13 plan to pay his unsecured creditors.”54 Besides the 
contradiction, I am not sure if I am being criticized for proposing a “nonincen
tive” or for proposing too effective an incentive.

54. Id. at 1355.
55. Id. at 1345.
56. Id.
57. Id.
58. Woodward & Woodward. Exemptions as an Incentive to Voluntary Bankruptcy, 57 Am. Bankr. 

L.J. 53, 73 (1983).
59. Warren, supra note 12, at 1344.
60. Id.
61. Id.
62. Id.
63. United States Sen. Comm, on the Judiciary, Bankruptcy Reform Act of1978, S. Rep. No. 989, 95th 

Cong., 2d Sess. 12 (1978) (“Chapter XIII of the present Bankruptcy Act has been one of the least 
understood and most erratically applied of all federal statutes dealing with bankruptcy or social wel
fare") [hereinafter cited as Senate Report).

64. Commission Report, supra note 6, at 157-58, 162; see House Hearings, supra note 6, at 167-68 
(statement of Professor Kennedy).

65. Senate Report, supra note 63, at 12, 13.
66. House Comm, on the Judiciary, Bankruptcy Law Revision, H R. Rep. No. 95-595, 95th Cong.. 1st 

Sess. 117 (1977).

At any rate, in disagreeing with the incentive analysis, Warren cites two 
pieces of “evidence”55 in support of her position that a reduction of exemp
tions as 1 propose would neither increase chapter 13 filings nor increase pay
ment levels in chapter 13. She first cites a study by Professors Woodward and 
Woodward that, by her own admission, is irrelevant. She cites their study as 
support for the proposition that “economic incentives such as smaller] exemp
tions” do not affect the “type of bankruptcy [debtors] declare.”56 And yet, she 
admits that the Woodward study did not focus on or test hypotheses regarding 
the “chapter 7/chapter 13 choices.”57 The study by Woodward and Wood
ward was limited to “chapter 7 filings”58 and therefore is not “evidence” for 
Warren’s position.

The other evidence that Warren cites to refute my incentive analysis also is 
irrelevant. She refers to statistics that compare the rates of chapter 13 and 
chapter 7 filings in different Texas districts and between Texas and the na
tional average.59 Because Texas exemptions are more liberal than the nation 
as a whole, Warren argues that Texas’ 43.2% rate of chapter 13 filings com
pared to the national average of 26% refutes the incentive analysis.60 More
over, she finds “even more revealing” the fact that only 16.7% of debtors in one 
Texas district filed in chapter 13 whereas 49.4% in another district did.61 She 
then contends, “The Texas data also suggest the overall inadequacy of the eco
nomic incentive theory . . . ,”62

What Warren does not discuss in this analysis is that the use of chapter 13 
traditionally has been “erratic.”63 The Commission on Bankruptcy Laws,64 
the Senate,65 and the House of Representatives66 all recognized that bank
ruptcy judges (and, before them, referees) and attorneys exert very strong in
fluences on debtors as to the type of chapter proceedings that are filed and, 
accordingly, that filing rates by chapter vary widely among different bank
ruptcy districts. Even more dramatic than the Texas statistics are statistics 
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comparing the rates of chapter 13 filings in the eastern (53.5%) and middle 
(8.3%) districts of Pennsylvania and the rates in the states of North Carolina 
(69.0%) and Indiana (8.3%).67 Certainly nobody believes that these differences 
are dictated solely by differences in exemption policy. These differences reflect 
the strongly different customs of bench and bar. Nor does anyone dispute that 
many factors influence the decisions of debtors and their attorneys regarding 
in which chapter to file.

67. Calculations from Annual Report of the Director of the Administrative Office of the 
United States Courts, Table F-3A, A-126 to A-127 (1983).

68. Webster’s Seventh New Collegiate Dictionary (1965).
69. See Warren, supra note 12, at 1342 (Vukowich incentive proposal will have small impact on most 

debtors); id. at 1357 (Vukowich proposal will have little effect on overall number of debtors in chapter 
13).

70. See supra text accompanying notes 39 and 40 (discussing debtors affected by Vukowich incentive 
proposal).

71. Professor Warren's analysis suggests that my incentive proposal is unworkable because debtors 
cannot knowledgeably make decisions about which chapter to file. Warren, supra note 12, at 1346. She 
seems to imply that my proposal will somehow cause debtors and their attorneys to make difficult and 
additional decisions. These are the same judgments that are being made now, however. My proposal 
does not entail any new burdens; it merely affects the calculus in some cases involving debtors with 
large amounts of assets because my proposal changes one of the variables.

Warren also questions whether attorneys for debtors will make correct judgments for their clients. 
Warren, supra note 12, at 1348. But my proposal in no way affects this separate issue. Attorneys are 
now making the same judgments with one different variable—the exemption provision—which will not 
affect most cases. Although some attorneys might not now be making these judgments for their clients, 
we may hope that—in Warren's words—“as more attorneys and consumers become familiar with chap
ter 13" they will do so in the future. Warren, supra note 12, at 1336.

The Commission on the Bankruptcy Law voiced the same concern for wise prebankruptcy counsel
ing that Warren expresses. The Commission recognized that not all debtors or their attorneys fully 
appreciate all of the nuances of the bankruptcy laws. The Commission believed that “an indispensable 
condition” to the increased use of chapter 13 was the “establishment of a counseling program” for 
debtors. “(A]ny debtor with regular income should not specify the relief he seeks in the initial petition 
.... [T]he selection of relief should be postponed until after he has received counseling that familiar
izes him with the available options." Commission Report, supra note 6, Pt 1. at 159-60. Congress did 
not adopt the Commission’s counseling proposal, however.

On the other hand, these statistics in no way disprove or discredit the notion 
that exemption levels can influence the choice of the chapter to be filed. And 
herein lies Warren’s misunderstanding. An incentive—in this case the amount 
of property debtors may exempt—by definition is not a compelling force; it is 
merely a stimulative or influencing factor.68 Moreover, in our context, the in
centive does not and should not affect all debtors but only those who, as econo
mists say, are at the margin. Indeed, Warren does not dispute that the group 
possibly affected by my proposal—homeowners—is small.69 Notwithstanding 
this recognition, she proceeds to argue that because the incentive does not 
work in the great mass of cases—as supported by gross bankruptcy statistics 
(even assuming their relevancy)—the incentive does not work at all. Again, my 
proposal would not affect most debtors. However, it would and should be felt 
by those debtors—as discussed in the preceding section70—who have been 
buying assets in excess of those reasonably necessary for themselves and their 
families while at the same time amassing large amounts of unsecured debt. 
Warren recognizes this and is concerned that the influence of my proposal may 
be too harsh; however, she should not deny that its influence would be felt in 
these identified cases.71
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V. Identifying Debtors Who Can Repay

Professor Warren recognizes that “some debtors now in chapter 7 could pay 
a reasonable sum to their creditors if they were in chapter 13 and some debtors 
in chapter 13 could pay more.”72 She does not suggest any method for identi
fying these debtors and. although it is unclear, may be arguing that we should 
not even try. Certainly she and I both agree that the consumer credit industry 
proposal for identifying such debtors is unacceptable.

72. Warren, supra note 12, at 1354.
73. Id.
74. See supra notes 39 to 43 and accompanying text (discussing Vukowich proposal’s effect on 

homeowners).
75. Warren, supra note 12, at 1341.
76. See supra text accompanying note 73 (quoting Warren).
77. See N\ikow\ch. Alternativey supra note 2, at 1153 n.193 (noting evidence in support of notion that 

as income rises, value of assets as well as unsecured debt rises).
78. See supra notes 32 to 35 and accompanying text (discussing lack of evidence on motivating fac

tors in debtors’ choice between chapter 7 and chapter 13 bankruptcy).
79. See supra notes 32 to 34 and accompanying text (discussing Warren’s requirement of evidence in 

support of Vukowich alternative).
80. Warren, supra note 12. at 1351; see supra notes 35 and 36 and accompanying text (noting lack of 

evidence regarding bankruptcy decisionmaking).

Professor Warren criticizes my proposal for identifying these debtors:
Vukowich has no way to individualize his economic incentives so 
that they affect only those who could pay. Homeownership does not 
necessarily correlate with ability to propose a workable chapter 13 
plan, particularly since homeownership is always based on past asset 
accumulation while a workable plan is based on current and pro
jected debt-income ratios.73

This proposition reflects a misunderstanding of my point in one respect and 
reflects our different assumptions about debtors in another respect. First, as 
discussed above,74 my proposal would entail that those homeowners who have 
irresponsibly amassed large amounts of unsecured debt may have to sell or 
refinance their homes or forgo bankruptcy and, under the protection of state 
exemption laws, including the homestead exemption, work out their financial 
difficulties. Professor Warren recognizes that some debtors have been irre
sponsible75 and the above quotation76 indicates that she recognizes that these 
debtors have been accumulating assets while incurring large debt; however, 
she never discusses how these debtors should be dealt with. Second, those 
debtors who have homes and have not been irresponsible should be able to 
repay their debt. Intuitively, homeowners have larger incomes than others; 
some empirical evidence supports this proposition.77 Warren argues that be
cause my evidence does not irrefutably support my proposition, the proposi
tion must be false; however, she offers not one iota of evidence supporting her 
proposition.78 As discussed above,79 she would require ironclad proof before 
any change is made even though, as she fully recognizes,80 the current bank
ruptcy law was enacted with absolutely no empirical evidence on these points.
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VI. Putting Professor Warren’s Criticism in Perspective

Finally, I would like to comment on an important issue that Professor War
ren does not address but which is fundamental to both of our analyses. Profes
sor Warren evidently sees consumer bankruptcy as a process which pitches 
battles between two foes: consumers versus the consumer credit industry. 
While this view generally is accurate, it also is somewhat myopic. The con
sumer credit industry is not the only creditor group adversely affected by con
sumer bankruptcies. For better or worse,8' individuals and the families of 
individuals who are the victims of debtors’ negligence81 82 and other wrongs83 are 
similarly affected by consumer bankruptcies. In resolving the issue of what is a 
fair amount of property for debtors to retain and for creditors to receive, all 
creditors’ interests should be considered.

81. See Vukowich, Commission's Proposals, supra note 11, at 1474-77 (discussing treatment of negli
gence claims under Bankruptcy Commission’s proposed bankruptcy act).

82. Negligence claims are dischargeable under both chapter 13 and chapter 7. 11 U.S.C. §§ 523(a). 
1328 (Supp. V 1981).

83. In chapter 13, debtors may discharge claims for fraud and intentional torts. 11 U.S.C. § 1328(a) 
(Supp. V 1981).

Furthermore, even if one focuses only upon the consumer credit industry, 
the resolution of the question is not as easy as some would lead us to believe. 
Even those of us who are committed to the views that bankruptcy should be 
rehabilitative of and reflect compassion for debtors and that the consumer 
credit industry itself can largely be faulted for the “bankruptcy explosion” 
must be sensitive to the fact that all consumers pay for bankruptcy. The signif
icant amount of bad debt that the consumer debt industry incurs each year is 
not borne primarily by the industry’s shareholders but also is passed on to all 
consumers.



NOTES

Multi-Unit Collective Bargaining: Autonomy and 
Dependence in Liberal Thought

The National Labor Relations Act1 governs the collective bargaining pro
cess in which representatives of management and of unionized employees ne
gotiate over the wages, hours, and working conditions that will apply to a 
bargaining unit. A bargaining unit is a group of employee classifications for 
which a union is authorized to bargain.2 The scope of the unit typically is 
confined to one work location.

While several major industries feature bargaining for all work locations or 
units at once,3 in many cases each unit bargains separately with the employer. 
This system works most effectively for unions when the employer’s operations 
are limited to a few work locations. As a firm’s plants become more numerous 
and widespread, however, the bargaining position of employee units corre
spondingly weakens.4 In response to the rise of large corporations with nu
merous work locations in this country and abroad,5 unions have frequently 
sought to engage in multi-unit bargaining.6 Such bargaining entails combined 
negotiations between the employer and many or all of the bargaining units

1. National Labor Relations Act, ch. 372, 49 Stat. 449 (1935) (codified as amended at 29 U.S.C. 
§§ 151-168 (1982)) [hereinafter cited as the Act or NLRA|.

2. R. Gorman. Basic Text of Labor Law 66 (1976). The union acquires such authorization when 
a majority of employees within the unit indicate that they want the union to be their bargaining repre
sentative. See infra notes 38 to 44 and accompanying text (discussing means to demonstrate majority 
sentiment).

3. Industries such as steel, rubber, and automobiles feature industry-wide bargaining in some form. 
See infra notes 6 and 29 and accompanying texts (discussing industry-wide bargaining).

4 See infra text accompanying notes 23 to 28 (discussing impact of centralization of employer’s 
bargaining posture vis-a-vis fragmentation of employee units).

5. See infra notes 19 to 22 and accompanying text (discussing trend toward concentration and 
conglomeration).

6. In this note, the term "multi-unit bargaining” or “coalition" bargaining refers to union attempts to 
compel a single company with multiple plants to negotiate for all plants. It is thus distinguished from 
both pattern bargaining and multi-employer bargaining arrangements.

In pattern bargaining, the parties attempt to arrive at uniform contract terms for an entire industry. 
The result, however, is not a master contract covering all participants in the negotiations.

Pattern bargaining can take a number of forms. For instance, the leading steel companies coordinate 
their bargaining with the United Steelworkers Union through the Steel Companies Coordinating Com
mittee. The Committee develops a unified set of proposals and negotiates with the Union on important 
contract terms. The results of these negotiations are then embodied in separate collective bargaining 
agreements for each company. Similar arrangements exist in the coal and railroad industries. See An
ker, Paltern Bargaining, Antitrust Laws and the National Labor Relations Act, 19 N.Y.U. Ann. Conf, 
on Lab. 81, 81-84 (1967) (describing pattern bargaining in steel, coal, and railroad industries).

Other industries use more informal approaches In the automobile industry, for example, companies 
exchange considerable information and discuss bargaining positions, but each company negotiates sep
arately with its employees. See McPherson, Cooperation Among Auto Managements in Collective Bar
gaining, 11 Lab. L.J. 607 (1960) (discussing early years of intercompany cooperation). On the union 
side, the United Auto Workers has typically selected one company for strike action in each round of 
negotiations, hoping to use that settlement as the pattern for the entire industry.

An agreement between an employer and a union to engage in pattern bargaining differs significantly 
from the union demands for multi-unit bargaining that are the subject of this note. Generally, when 
pattern bargaining occurs, as in the steel and automobile industries, a company engages in contract

1369
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within the company and results in a master contract for all units.* 7

negotiations voluntarily. This note focuses on a union’s legal ability to demand company-wide multi
unit bargaining in the absence of a company’s consent.

In multi-unit bargaining, companies within a certain industry sometimes form an association to ne
gotiate an industry-wide contract with a single union representing employees of all the companies. The 
master agreements negotiated between the Teamsters Union and companies in the trucking industry 
are examples of multi-employer bargaining. Such consensual arrangements are a variant of multi-unit 
bargaining, but a specific body of law has developed with respect to them that will not be discussed in 
this note. See generally Gorman, supra note 2, at 86-92 (overview of multi-employer bargaining ar
rangements); C. Rehmus, Multiemployer Bargaining (1965) (same); Willborn, A New Look at 
NLRB Policy on Multiemployer Bargaining, 60 N.C.L. Rev. 455 (1982) (same).

7. A master contract usually covers all issues which are amenable to uniform application across a 
company or industry, such as pensions or vacation policy. The contract usually permits local supple
mental agreements that deal with local concerns.

8. The Supreme Court established the distinction between mandatory and nonmandatory, or permis
sive, bargaining subjects in NLRB v. Wooster Div. of Borg-Warner Corp., 356 U.S. 342, 349 (1958).

9. Such a strike is “protected” under § 7 of the Act. Section 7 provides, in relevant part: “Employees 
shall have the right to self-organization, to form, join, or assist labor organizations, to bargain collec
tively through representatives of their own choosing, and to engage in other concerted activities for the 
purpose of collective bargaining or other mutual aid or protection . . . .” An employer cannot disci
pline or fire a worker who strikes in support of a mandatory subject of bargaining. See NLRB v. Globe 
Wireless, 193 F.2d 748, 750 (9th Cir. 1951), cited with approval in NLRB v. International Van Lines, 409 
U.S. 48, 52 (1972) (unfair labor practice to discharge strikers engaged in protected strike).

10. Section 8 of the Act, 29 U.S.C. § 158 (1982), generally defines an unfair labor practice as conduct 
by an employer or a union that interferes with the rights of self-organization, collective bargaining, or 
concerted action guaranteed by the Act.

11. This note uses the term nonmandatory subject of bargaining.
12. A party conditioning agreement on a nonmandatory subject has failed to bargain in good faith. 

NLRB v. Wooster Div. of Borg-Warner Corp., 356 U.S. 342, 349 (1958); see infra text accompanying 
notes 290 to 302 (discussing distinction between mandatory and nonmandatory subjects). An employer 
refusing to bargain in good faith commits an unfair labor practice under section 8(a)(5) of the Act, 29 
U.S.C. § 158(a)(5) (1982), while a union guilty of such refusal violates section 8(b)(3) of the Act. 29 
U.S.C. § 158(b)(3) (1982).

13. 29 U.S.C. § 160(f) (1982).
14. For earlier reviews of the law, see Benetar, Coordinated Bargaining Under the NLRA, 20 N.Y.U. 

Ann. Conf, on Lab. 219 (1968); Goldberg, Coordinated Bargaining Tactics of Unions, 54 Cornell L. 
Rev. 897 (1969); Wagner, Multi-Union Bargaining: A Legal Analysis, 19 Lab. L.J. 731 (1968); Note, 
Coordinated-Coalition Bargaining: Theory, Legality, Practice and Economic Effects, 55 Minn. L. Rev. 
599 (1971); Note, Coordinated Bargaining: The Unions' Attempt to Answer A Need, 3 U.S.F.L. Rev. 353 
(1969); Note, Is Coordinated Bargaining Legal?, 18 W. Res. L. Rev. 575 (1967) thereinafter cited as Is 

The success of employees in forcing an employer to bargain on this basis 
depends largely on whether a demand for multi-unit bargaining is a 
mandatory subject of bargaining.8 If a demand relates to a mandatory subject, 
a union may condition contract agreement upon it, and may strike in support 
of the demand without fear of employer retaliation.9 By contrast, a party may 
be charged with committing an unfair labor practice10 by insisting on a non
mandatory subject11 as a condition of agreement, and an employer may sanc
tion employees who strike in support of a nonmandatory demand.12

The National Labor Relations Board (NLRB) determines whether a de
mand is mandatory or nonmandatory, often in the context of an unfair labor 
practice charge. The Board’s decision is normally subject to review by a fed
eral court of appeals.13 The Board and the courts thus play a crucial role in 
determining the extent to which multi-unit bargaining may be either formally 
or practically achieved.

This note has two objectives. First, it analyzes the legal status of union at
tempts to achieve multi-unit bargaining.14 To this end, it observes that the 
Board and the courts have created two contradictory legal doctrines. On the 
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one hand, the Board and the courts have consistently held that a demand for 
multi-unit bargaining relates to a nonmandatory subject of bargaining.15 On 
the other hand, the Board and the courts have characterized as mandatory 
demands that allow bargaining units to achieve many of the advantages of 
multi-unit bargaining.16 These latter demands constitute what are known as 
coordinated bargaining strategies.

Coordinated Bargaining Legal?]', Comment, Union Coordinated Bargaining, 11 Duq. L. Rev. 183 (1972) 
[hereinafter cited Union Coordinated Bargaining].

15. See infra note 66 and accompanying text (discussing nonmandatory status of multi-unit bargain
ing demands).

16. See infra notes 176 to 207 and accompanying text (discussing mandatory status of coordinated 
bargaining strategies).

The second objective of the note is to explore this doctrinal paradox and the 
implications it may hold for legal argument. The note suggests that the philo
sophical preconceptions of liberal society shape our response to legal argument 
and may help us account for the paradox that contradictory doctrines are 
nonetheless accepted as simultaneously persuasive.

The first section of this note explores the economic trends that have led un
ions to seek multi-unit bargaining. The next two sections examine the legal 
response to strategies designed to achieve this end. Section II examines the 
legal status of multi-unit bargaining, while section III analyzes the law on co
ordinated bargaining. These sections attempt to present in systematic form an 
often confusing body of law that features few explicit articulations of its doctri
nal foundations.

Section IV suggests that the law’s contradictory position is not logically nec
essary. This section proposes that a multi-unit bargaining demand be regarded 
as a mandatory bargaining subject. Despite the availability of such a reconcili
ation, however, labor law continues to adhere to these two contradictory 
doctrines.

In section V, this note argues that the existence of these contradictory legal 
positions can be better understood by considering the preconceptions of our 
common liberal philosophical tradition. The liberal assumption of individual 
autonomy compels treatment of multi-unit bargaining demands as nonmanda
tory in order to preserve the formal identity of the bargaining unit. Simultane
ously, acknowledgement of actual unit interdependence compels conferral of 
mandatory status on coordinated bargaining strategies. The law on multi-unit 
bargaining thus reflects the strain between the tenets of liberal individualism 
and the interdependence of modern life. While liberal thought posits individ
ual autonomy as a first principle, social and economic developments require 
increasing qualifications to that presumption. The doctrinal paradox discussed 
in this note, therefore, may illustrate a more fundamental paradox of liberal 
society: the simultaneous need to assert autonomy and to acknowledge 
dependence.

I. The Economic Setting

The major impetus for multi-unit bargaining is the growing discrepancy be
tween traditional collective bargaining arrangements and modern corporate 
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structure. The individual plant or work location is in many cases the bargain
ing unit for purposes of negotiating an employment agreement.17 From a 
union point of view, such an arrangement is more effective when the firm is 
confined to one or a few plants, or when significant decisionmaking authority 
rests with individual plant managers. Management then has the authority to 
respond immediately to union contract proposals and the flexibility to develop 
bargaining strategy.18 Unions know that their principal economic weapon—a 
strike—gives them leverage because of its threat to corporate profits.

Two rapidly growing phenomena—concentration and conglomeration— 
change this picture. Concentration is essentially the domination of industry by 
a few large firms.19 These firms may attain dominant market position by devel
oping new facilities, thus increasing the number of plants owned by a single 
firm, or by acquiring smaller firms.20 Conglomeration occurs when a firm 
moves into completely new product lines, generally through acquisition of ex
isting firms.21 Both concentration and conglomeration result in multi-plant 
corporations, often in widely scattered locations, and often in different 
countries.22

17. See infra notes 37 to 61 and accompanying text (describing bargaining unit).
18. See Kujawa, U.S. Labor, Multinational Enterprise, and the National Interest: A Proposal for La

bor Law Reform, 10 Law & Pol'y in Int’l Bus. 941, 950 (1978). Kujawa wrote:
The relationship of the locus of decision-making to bargaining power directly affects the in
tegrity of the collective bargaining process itself, and the efficacy with which the process is 
applied. If the labor representatives confront a local management that has less than full au
thority to conclude a binding agreement and to participate meaningfully in the give-and-take 
of negotiations, the process itself becomes either a facade that disguises the real decisionmak
ing linkage, or else a vehicle to keep labor from participating in resolving issues that may have 
a significant impact on workers.

Id.
19. As of 1981, the 200 largest manufacturing firms held 60% of manufacturing assets in the United 

States. Bureau of the Census, U.S. Department of Commerce, Statistical Abstract of the 
United States 1982-83 535 (103d ed. 1982). While this figure is about the same as in 1970, it repre
sents the highest percentage since that date. Since 1950, the percentage has risen from 47.7% to the 
current figure of 60%. Id.

20. Firms with assets of $100 million and over constituted 81% of acquiring companies in 1979. 
Federal Trade Commission, U.S. Department of Commerce, Statistical Report on Mergers 
and Acquisitions: 1979 112(1981). From 1948 to 1979, the largest 200 firms were the acquiring firms 
in 53% of the acquisitions of firms with assets of $10 million or more. Id. at 113.

21. Almost 90% of corporate acquisitions in manufacturing and mining in 1979 were conglomerate 
compared with 72.9% for the period 1948-78. Id at 109. These acquisitions represent more than 90% 
of the assets involved in all acquisitions, compared with 74% for the period 1948-78. Id. at 110.

22. The number of standardized product lines manufactured by the foreign subsidiaries of U.S.- 
based enterprises rose from 294 in 1955 to 1633 in 1975. R. Vernon, Storm Over the Multination
als 65 (1977). See generally R. Caves, Multinational Enterprise and Economic Analysis (1982) 
(discussing structure and operation of multinationals); C. Wallace, Legal Control of the Mul
tinational Enterprise (1983) (same).

Differing customs and laws have made it difficult for unions to win bargaining representation rights 
for employees in other countries. Organized labor is beginning to develop strategies to deal with the 
increasing scope of international corporate enterprise. D. Hershfield, The Multinational Union 
Challenges the Multinational Company 2 (1975); cf. Comment. National Labor Unions v. Mul
tinational Companies: The Dilemma of Unequal Bargaining Power, 11 Colum. J. OF Transnat'l L. 
124, 125 (1972) (companies able to shift production overseas away from areas of organized labor 
strength).

In response, individual unions have begun affiliating with international labor federations. 
Hershfield, supra, at 22. These federations assemble data on comparative wages and conditions in 
multinational firms, coordinate bargaining strategies, and provide an impetus for international activi
ties in support of foreign units. Id. at 9-10. These efforts reflect an attempt to lay the foundation for the
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These economic trends have significant consequences for collective bargain
ing. As a large corporation expands, its major decisions on corporate policies 
such as labor relations become more centralized.* 23 At the same time, the ac
quisition or construction of new plants produces additional separate bargain
ing units to confront centralized management. Furthermore, conglomeration 
almost always involves the addition of bargaining units represented by a union 
different from the one representing the parent company’s employees. The ac
quisition of a chemical company by a steel company, for instance, may com
bine both the Oil, Chemical, and Atomic Workers and the United 
Steelworkers of America under the same corporate roof.

rise of international collective bargaining. See generally Kujawa, supra note 18 (assessing prospects of 
international collective bargaining); Murphy, Multinational Corporations and Free Coordinated Transna
tional Bargaining: An Alternative to Protectionism?, 28 Lab. L.J. 619 (1977) (discussing transational 
bargaining efforts as response to international economic developments).

23. Hildebrand, Coordinated Bargaining: An Economist’s Point of View. 19 Lab. L J 524. 526 (1968). 
See generally E. Herman, Corporate Control, Corporate Power (1981).

24. As the then General Counsel of the NLRB observed in 1968, the diversity of bargaining units in 
modem large corporations

is attributable to the fact that appropriate units have developed largely on the basis of organi
zational activity and the law of representation. Groups of employees have always been enti
tled, where other relevant preconditions have been met, to union representation even though 
the particular grouping of employees has been less than employer-wide in scope. The obvious 
difficulties, in many instances, of organizing large groups of employees vis-a-vis the relatively 
less difficult task of organizing smaller groups has led quite often to piecemeal organization of 
large working forces with a consequent dispersal of bargaining strength in disparate bargain
ing units. For these reasons . . . groups of employees who have basic bargaining interests in 
common have separate representation even though all of the employees work for the same 
employer.

Ordman, Some Major Developments Under the NLRA .21 N.Y.U. Ann. Conf, on Lab. 17, 21-23 (1969) 
(footnotes omitted).

25. See Hildebrand, supra note 10, 526 (union loses bargaining effectiveness when it represents one 
unit in decentralized group of units facing centralized management).

26. Id. at 525.

As a consequence of centralization, companies generally determine their 
bargaining positions at the corporate level, rather than at individual work loca
tions. Bargaining units, however, remain fragmented among the various plant 
locations. Bargaining units have historically been confined to a single plant 
due to such factors as union organizing strength24 and the initial small size of 
many firms. Under modern economic conditions, however, continued bar
gaining on the basis of individual units is unlikely to promote the employees’ 
bargaining effectiveness.25

To the contrary, centralization and concentration enhance the company’s 
leverage in contract negotiations. A company’s ability to use its plants inter
changeably as production substitutes lessens the union’s ability to use strikes as 
bargaining weapons.26 While a single-plant company may make bargaining 
concessions to avoid a costly strike, the multi-plant company may be able to 
shift production to other nonstriking plants, with little, if any, profit loss. The 
multi-plant company, therefore, is less pressured to make bargaining conces
sions, while the union’s bargaining position is correspondingly weakened.

A company may also benefit when different unions represent employees at 
different plants. The company may use this bargaining fragmentation to drive 
a hard bargain with one union or to settle first with the union proposing the 
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least costly terms. The company can then use those initial settlements as a 
bargaining tool to obtain more favorable terms from other unions. If different 
settlements nonetheless result, the company can concentrate production at 
lower-cost units, thus lowering profits, and perhaps employment, at higher-cost 
units.27 The company can therefore capitalize on multiple union representa
tion in negotiations and in production decisions.

27. Id. at 525.
28. Id. at 526; see Alexander. Conglomerate Mergers and Collective Bargaining, 24 Indus. & Lab. 

Rel. Rev. 354, 362 (1971) (management of conglomerates, supported by firm's financial resources, can 
cross-subsidize among industries and plants and whipsaw different unions).

29. The United Papermakers and Paperworkers and the International Brotherhood of Pulp. Sul
phite, and Paper Mill Workers of the United States and Canada have historically bargained together in 
contract negotiations, with virtually all West Coast pulp and paper mills included in one unit. In some 
cases, they are joined in negotiations by other unions. In the meatpacking industry in the 1950s, two 
unions engaged in joint bargaining over such issues as automation and plant closings. W. Chernish, 
Coalition Bargaining 12-13 (1969).

30. See infra notes 132 to 208 and accompanying text (discussing coordinated bargaining).
31. Industrial Union Department, Coordinated Bargaining (undated) [hereinafter cited as Coordi

nated Bargaining] (describing IUD activities) [copy on file at Georgetown Law Journal).
32. Id. at 4.
33. Id.
34. See infra notes 82 to 93 and accompanying text (discussing case in which union sought multi-unit 

bargaining on pension plan).

Conglomerates’ ability to shift profitmaking efforts to different product lines 
affords a third type of bargaining leverage. A labor dispute interrupting pro
duction of an entire product may simply impel the firm to intensify profit ef
forts on other product lines. Even if all bargaining units in a given company 
industry could coordinate their efforts, the presence of other company profit 
centers would nonetheless lessen their bargaining leverage.28

Unions have responded to these changes by developing coordinated bar
gaining strategies among units and, when possible, shifting to multi-unit bar
gaining. Multi-unit negotiations present the threat of a strike by all units if 
bargaining is unsatisfactory. Using multi-unit negotiations, therefore, reduces 
or neutralizes the corporate advantages arising from a fragmented bargaining 
structure.

While units in a few industries have used multi-unit bargaining techniques 
for some time,29 unions have intensified their efforts to develop these tech
niques in the past 20 years.30 The Industrial Union Department (IUD) of the 
AFL-CIO has led a three-tiered response to the changes in corporate structure. 
First, it has spearheaded multi-unit bargaining efforts.31 Second, it has helped 
direct coordinated bargaining efforts in which unit representatives formulate 
common demands for all units even though bargaining takes place on a single
unit basis.32 Finally, it has compiled and distributed information on contract 
terms and working conditions across various companies and industries, al
lowing units that bargain on a single-unit basis to compare employment condi
tions and management proposals.33

In its efforts to achieve multi-unit bargaining, the IUD generally works with 
a committee composed of local bargaining representatives and members of 
their parent union. The IUD and the committee develop uniform bargaining 
proposals on subjects amenable to companywide application, such as pension 
plans that cover all company employees.34 The goal is a master agreement for 
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all units that allows supplemental local agreements on local issues.
The development of multi-unit bargaining strategies has engendered fierce 

opposition from corporations.35 Most corporations confronted with these 
strategies have steadfastly refused to negotiate on this basis and have consist
ently challenged even single-unit bargaining proposals that have implications 
for other bargaining units. The result in some instances has been strikes with 
significant economic consequences.36 Both sides recognize that the possibility 
of multi-unit negotiations has far-reaching implications for union bargaining 
strength and, perhaps, for the future of the labor movement itself.

35. One major exception is the American Home Products Corporation, which in 1962 consented to 
multi-unit bargaining on pension and insurance issues for its 40 plants represented by 11 different 
unions. The company has since resisted union efforts to expand the number of issues discussed in such 
negotiations as well as attempts to include additional unions in the bargaining. See generally Chernish 
supra note 29, at 65-74 (discussing history of multi-unit bargaining at American Home Products).

An employer whose plants are vertically integrated may in fact find multi-unit negotiations desirable, 
because a strike at one plant can curtail the company’s entire operations by stopping the flow of inputs 
from one phase of production to another. Rather than bargain sequentially with a number of separate 
units, each of which poses a strike threat, the employer may find multi-unit negotiations more condu
cive to uninterrupted operations.

36. For instance, one author estimates that the strike involved in the Phelps Dodge case, infra notes 
192 to 198 and accompanying text, caused a loss of $215 million in wages, $300 million in profits, $120 
million in federal taxes, and $6.2 million in strike benefits. Chernish, supra note 29, at 200-01.

37. The NLRA provides that “[representatives designated or selected for the purposes of collective 
bargaining by the majority of the employees in a unit appropriate for such purposes, shall be the exclu
sive representatives of all the employees in such unit. . . .” 29 U.S.C. § 159(a) (1982). A unit does not 
exist prior to the selection or designation of representatives by a majority of the employees within the 
unit.

38. A unit may also be established without Board election or voluntary recognition. This typically 
occurs when the employer refuses to recognize the union which has received majority employee sup
port, and takes subsequent measures that undermine the union’s support and makes a fair election 
unlikely. As a remedy for the commission of such serious unfair labor practices, the employer may be 
ordered to bargain collectively with the union on behalf of the employees in question. NLRB v. Gissell 
Packing Co., 395 U.S. 575, 610 (1969). The Board, as well as one circuit court of appeals, has been 
willing to issue a Gissel bargaining order even absent a demonstration of majority support for the 
union. United Dairy Farmers Coop. Ass’n v. NLRB, 633 F.2d 1054, 1069 (3d Cir. 1980); Conair Corp., 
261 N.L.R.B. 1189, 1193 (1982). However, the D.C. Circuit recently reversed the Board’s Conair deci
sion in Conair Corp. v. NLRB, No. 82-1623 (D.C. Cir. 1983), holding that a bargaining order may not 
be issued without some indication of majority support.

In sum, current economic trends, and the ensuing reactions of labor and 
management, raise the prospect of fundamental changes in the structure of 
collective bargaining. The next two sections examine how American labor law 
has responded to this dynamic situation. As these sections demonstrate, the 
law has accepted doctrines that rest on contradictory premises and that pro
duce conflicting outcomes.

II. Multi-Unit Bargaining Doctrine

A. THE BARGAINING UNIT

A bargaining unit is initially established in the context of determining 
whether a group of employees will be represented by a union.37 This determi
nation is usually made in one of two ways: voluntary employer recognition or 
Board election and certification of the bargaining representative.38

In most instances, the employer voluntarily acknowledges a coherent group 
of employees, the majority of whom have demonstrated support for a union, 



1376 The Georgetown Law Journal [Vol. 72:1369

and voluntarily recognizes that union as the bargaining representative for em
ployees in that unit.39 The employer and the union in effect jointly establish 
the scope of the bargaining unit.

39. Gorman, supra note 2, at 40.
40. For example, in fiscal year 1981 unions filed 9,291 petitions seeking representation elections, 

employers filed 727 such petitions, and individuals 41. 46 NLRB Ann. Rep. 175 (1981).
41. 29 U.S.C. § 159(c)(1), (c)(2) (1982).
42. 29 C.F.R. § 101.18a (1983).
43. Cf. Levi Strauss & Co., 172 N.L.R.B 732, 732-35 (1968), enforced sub nom. Southwest Regional 

Joint Bd.. Amalgamated Clothing Workers of Am. v. NLRB, 441 F.2d 1027 (D.C. Cir. 1970) (signing of 
authorization cards declaring desire to have union as representative sufficient even though employees 
told cards designed only to get election).

44. 29 U.S.C. § 159(c) (1982).
45. Id. § 159(b).
46. Id. § 159(c).
47. Id. § 159(a).
48. Id. § 159(b).
49. Id.
50. Id. § 157.
51. Continental Baking Co., 99 N.L.R.B 777, 782 (1952). See generally Hall. The Appropriate Bar

gaining Unit: Striking A Balance Between Stable Labor Relations and Employee Free Choice. 18 West. 
Res. L Rev. 479 (1967) (discussing mutuality of interest concept).

52. See generally Gorman, supra note 2, at 68-86 (discussing factors considered in Board determina
tions of appropriate units).

53. Pacific Southwest Airlines v. NLRB. 587 F.2d 1032, 1042 (9th Cir. 1978).
54 See Texas Pipe Line Co., 125 N.L.R.B. 837. 839 (1961), enforced, 296 F.2d 208 (5th Cir. 1961) 

(interchange of personnel among work locations one of factors justifying determination that single unit 
appropriate).

55. Borden Co., Hutchinson Ice Cream Div., 89 N L R B. 227, 229 (1950).
56. Drug Fair-Community Drug Co., 180 N L R B. 525, 527 (1969).
57. Meijer Supermarkets, Inc., 142 N.L.R.B. 513, 516 (1963).

Alternatively, a party, usually a union,40 may petition the Board for a repre
sentation election to determine whether a union is entitled to recognition as the 
bargaining representative of a proposed unit.41 In order to file such a petition, 
a union must show that at least thirty percent of the employees42 in the pro
posed unit support that union as their exclusive bargaining representative.43 
After finding that a “question concerning representation” exists44 the Board 
determines whether the proposed unit is “appropriate” for bargaining pur
poses45 and supervises an election among employees in that unit.46 If a major
ity of voting employees selects a representative, the Board certifies it as the 
unit’s exclusive bargaining representative.47

Section 9(b)48 of the NLRA delineates the Board’s authority to determine 
whether a proposed unit is appropriate. The Board’s decision is to be guided 
by the objective of “assur[ing] to employees the fullest freedom in exercising 
the rights guaranteed by this Act.”49 Those rights include the right to engage 
in or refrain from forming and joining a union, bargaining collectively, and 
engaging in concerted activities to achieve those ends.50

The Board has characterized an appropriate unit as one in which the work
ers share a “mutuality of interest.”51 In deciding whether a proposed unit 
would possess this quality, the Board considers several factors,52 including 
similarity of skills, duties, and working conditions,53 frequency of contact 
among employees,54 integration of the employer’s operations,55 geographical 
proximity of working locations,56 bargaining history,57 extent of common su
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pervision,58 and employee desires.59 The Board may also take into account the 
extent to which a union has been successful in organizing certain groups of 
employees.60 The weight attached to these factors by the Board has particular 
practical significance because the Board’s unit decision may determine both 
whether a union is selected and, if selected, how effectively it will function as 
bargaining representative. For example, a union may find it difficult to secure 
majority support from the employees of a large, geographically dispersed unit 
of diverse workers. Even if the union is certified in these circumstances, 
sharply conflicting employee interests may impede bargaining. On the other 
hand, too small a unit may be unable to influence the employment policies of a 
large employer. In making its determination, however, the Board is not re
quired to select the “most” appropriate bargaining unit, but only “an” appro
priate unit.61

58. Haag Drug Co., 169 N L R B 877, 878 (1968).
59. NLRB v. Ideal Laundry & Dry Cleaning Co., 330 F.2d 712, 717 (10th Cir. 1964).
60. NLRB v. Metropolitan Life Ins. Co., 380 U.S. 438. 441-42 (1965). Under section 9(c)(5) of the 

Act, “the extentto which the employees have organized shall not be controlling.” 29 U.S.C. § 159(c)(5) 
(1982). The Supreme Court stated, however, that “both the language and the legislative history . . . 
demonstrate that the provision was not intended to prohibit the Board from considering the extent of 
organization as one factor.” Metropolitan Life, 380 U.S. at 441-42.

61. Marriott In-Flite Services v. NLRB. 652 F.2d 202, 205 (1st Cir. 1981). See infra note 219 and 
accompanying text (Board seeks only an appropriate unit, not the most appropriate unit).

62. See infra note 66 and accompanying text (Board and lower federal courts have decided demand 
for multi-unit bargaining nonmandatory).

63. As the Board noted in Shell Oil Co., 194 N L R B. 988 (1972), enforced sub. nom. Oil. Chem. & 
Atomic Workers. Int’l Union v. NLRB, 486 F.2d 1266 (D.C. Cir. 1973):

Initially, then, the bargaining unit is synonymous with the employee group
ing that the Board deems appropriate to decide whether a collective bargaining 
representative will be chosen. The extent to which this unit must correspond to 
the unit in which bargaining actually takes place is the issue raised by de
mands for multi-unit bargaining.

B. THE LEGAL STATUS OF MULTI-UNIT BARGAINING

The NLRA says nothing about the possibility of bargaining on a multi-unit 
basis, nor has the Supreme Court addressed the issue. The Board and lower 
courts, however, have developed a legal doctrine on this issue by drawing in
ferences from various sections of the Act. While they treat multi-unit bargain
ing as a nonmandatory subject,62 they have not clearly articulated the rationale 
underlying this conclusion. Nonetheless, persistent concerns recur in cases dis
cussing the issue.

This note characterizes this set of concerns as multi-unit bargaining doctrine 
and in later sections will contrast it with coordinated bargaining doctrine. Use 
of the term “doctrine” is not meant to suggest the existence of two distinct and 
unambiguous legal positions. Rather, the treatment of multi-unit and coordi
nated bargaining reflects competing strains in the law of collective bargaining. 
The strains each constitute sufficiently coherent perspectives, however, as to 
warrant analysis as separate doctrines.

Parties may by mutual consent conduct negotiations on a basis different 
from the units established through certification or voluntary recognition.63 
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Employers and employees in some industries have taken advantage of this op
portunity and have established collective bargaining on a multi-unit basis.64 
Because the Board and courts acknowledge that such voluntary agreements are 
valid, the mere proposal by one party to conduct bargaining on this basis must 
also be permissible.65

It is well-settled that parties to a collective-bargaining relationship may voluntarily agree— 
subject to any later determination of appropriateness under Section 9(b) of the Act—to the 
enlargement or alteration of an existing unit, or to the merger of separate units, theretofore 
recognized by the parties or found by the Board to be appropriate for the purposes of collec
tive bargaining.

Id. at 995. Accord Douds v. International Longshoremen’s Ass’n., 241 F.2d 278, 282 (2d Cir. 1957).
64. See supra note 6 (describing multi-employer bargaining); supra note 29 (describing multi-unit 

bargaining in paper and meatpacking industries).
65. See Minnesota Mining & Mfg. Co. v. NLRB, 415 F.2d 174, 177 (8th Cir. 1969) (dictum) (parties 

may agree to multi-party bargaining even though certifications limited to single plants).
The Board and courts have not developed a justification for allowing the parties to bargain on a 

multi-unit basis. In voluntary certification cases, the assumption may be that the parties may consensu
ally modify what they consensually created. The justification for Board-certified units may rest upon 
the more subtle presumption that the outcomes produced by the interaction of the parties should in 
most cases supersede outcomes produced by government intervention. See NLRB v. Ins. Agents’ lnt’1 
Union, 361 U.S. 477, 490 (1960) (government control of negotiation results inimical to labor policy).

66. Utility Workers Union of Am., 203 NLRB. 230, 238 (1973) (enlargement of bargaining units 
not mandatory subject), enforced, 490 F.2d 1383 (6th Cir. 1974); see Douds v. International Longshore
men’s Ass’n, 241 F.2d 278, 282 (2d Cir. 1957) (union representing longshoremen in New York area may 
not demand inclusion of employees outside of New York in unit); Shell Oil Co.. 194 N.L.R.B. 988, 996 
(1972) (union may not condition agreement on joint settlement with all units as group rather than with 
each unit individually), enforced, 486 F.2d 1266 (D.C. Cir. 1973).

If the union originally organizes employees on a company-wide basis, the Board will accept the 
company as an appropriate bargaining unit. Section 9(b) of the Act reads:

The Board shall decide in each case whether, in order to assure to employees the fullest free
dom in exercising the rights guaranteed by this Act, the units appropriate for the purposes of 
collective bargaining shall be the employer unit, craft unit, plant unit or sub-division thereof 
.... (emphasis added)

See also Western Elec. Co., 98 N.L.R.B. 1018, 1032 (1952) (articulating presumption that company
wide unit appropriate).

The law is thus willing to recognize a company-wide unit if employees desire it as a result of an 
initial organizing campaign, yet is unwilling to acknowledge that identical unit if employees desire it 
after a different unit was originally established.

67. An employer may discipline employees who strike in support of a nonmandatory subject of bar
gaining. See supra text accompanying notes 8 to 12 (discussing repercussions of insistence on nonman
datory subjects).

68. See 29 U.S.C. § 158(a)(5) (1982) (employer commits unfair labor practice by refusing to bargain 
in good faith with union); § 158(b)(3) (union commits unfair labor practice by refusing to bargain in 
good faith with employer); supra note 10 (discussing unfair labor practices).

69. See infra notes 71 to 95 and accompanying text (discussing industrial stability justification).
70. See infra notes 96 to 131 and accompanying text (discussing free choice justification).

While the parties may establish multi-unit bargaining voluntarily, neither 
party may insist on negotiating on a multi-unit basis. The Board and the lower 
courts unanimously agree that a request by either party for multi-unit negotia
tions is not a mandatory bargaining subject.66 Consequently, employees may 
not condition agreement on the acceptance of such a proposal, and may not 
strike because the employer rejects it.67 Insistence to impasse on a nonmanda
tory bargaining subject is an unfair labor practice.68

Two major concerns underlie the classification of a demand for multi-unit 
bargaining as nonmandatory: maintenance of industrial stability by encourag
ing collective bargaining69 and preservation of employees’ freedom of choice.70
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As the following discussion indicates, however, the reasoning of most cases is 
conclusory regarding these justifications.

The Second Circuit in Douds v. International Longshoremen’s Association 
(ILA)71 provided the most extensive articulation of the bargaining stability jus
tification. In Douds, the Board had certified the ILA to represent a unit cover
ing employees in the Port of Greater New York area.72 During contract 
negotiations the ILA insisted that the bargaining unit be expanded to cover all 
employees from Portland, Maine to Brownsville, Texas.73 The employers’ as
sociation objected to this demand. Contending that the ILA had refused to 
bargain in good faith, the employers’ association filed an unfair labor practice 
charge with the Board.74 The Board obtained a temporary injunction75 that 
prohibited the ILA from insisting on negotiating for the larger group of 
employees.

71. 241 F.2d 278 (2d Cir. 1957).
72. Id. at 280.
73. Id.
74. Id.
75. Section 10(j) of the Act. 29 U.S.C. § 160(j) (1982), authorizes the Board to petition federal district 

courts for injunctive relief against persons committing unfair labor practices. The Board seldom seeks 
or is granted such relief See generally Gorman, supra note 2, at 289.

76. 241 F.2d at 283.
77. Id. at 282.
78. Id.
79. Id.
80. Id. at 283.
81. Id. at 282.
82. Shell Oil Co.. 194 N.L.R.B. 988 (1972), enforced, 486 F.2d 1266 (D C. Cir. 1973).
83. 194 N.L.R.B. at 989 & n.l.
84. Id. at 989.
85. Id. at 990.

On appeal, the Second Circuit held that the conduct of the ILA constituted a 
refusal to bargain in good faith on two grounds.76 The court first noted that 
under the section 9 election procedures the Board determines the appropriate 
bargaining unit in each case.77 The court stated that the Board’s decision on 
the scope of the unit should be conclusive on the parties.78

Second, the court regarded this statutory allocation of authority to the Board 
as furthering the Act’s goal of preventing obstructions of commerce by encour
aging collective bargaining.79 A party’s demand for unit expansion in the 
course of the bargaining “would disrupt the bargaining process itself.”80 The 
court expressed its fundamental concern that “[t]he parties cannot bargain 
meaningfully about wages or hours or conditions of employment unless they 
know the unit of bargaining.”81

The Board relied on the bargaining stability rationale in Shell Oil Co.82 The 
company’s employees were divided into more than eighty local units, of which 
the Oil, Chemical, and Atomic Workers (OCAW) represented nineteen.83 
While the company had historically bargained separately with each of the 
units, it had over the years established five benefit plans not written into local 
collective bargaining agreements.84 The employer determined the terms of 
these plans centrally and applied them uniformly to all employees.85

When the company proposed changes in the plans, the OCAW submitted a 
set of counterproposals and requested single negotiations concerning the plans 
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for all nineteen units.86 The company refused.87 The union then filed an unfair 
labor practice charge against the company, arguing that it had failed to bar
gain in good faith as required by section 8(a)(5) of the Act.88

86. Id. at 993.
87. Id.
88. Id. Section 8(a)(5) of the Act, 29 U.S.C. § 158(a)(5) (1982), makes it an unfair labor practice for 

an employer "to refuse to bargain collectively with the representatives of his employees.”
89. 194 N.L.R.B. at 995.
90. Id. at 996 (footnote omitted).
91. Id. at 995.
92. Id.
93. Id.
94. See supra text accompanying notes 78 to 80 {Douds court’s insistence on conclusiveness of Board 

determination); supra text accompanying notes 92 to 93 (Board certification determinative in Shell Oil).
95. See supra text accompanying notes 78 to 80 (discussing argument in Douds that Board unit deter

mination authority necessary for effective bargaining).
96. 29 U.S.C. § 159(a) (1982).

The Board acknowledged that multi-unit bargaining over such a centrally- 
formulated plan “would be more apt to provide the conditions for . . . more 
meaningful bargaining than can take place at the individual unit level.”89 Nev
ertheless, it regarded the union’s demand as an attempt to modify a previously 
established bargaining unit by removing benefit plan negotiations from indi
vidual units to a broader unit.90 Such an “attack on the integrity of the estab
lished bargaining unit” would undercut “the statutory interest in maintaining 
stability and certainty in bargaining obligations.”91

According to the Board, the company was not guilty of a refusal to bargain 
because an employer may lawfully insist on bargaining only with the represen
tative of an “appropriate” employee unit.92 The Board’s certification deter
mines the appropriate unit in the absence of any voluntary agreement to the 
contrary between the parties.93

This characterization of multi-unit demands as disruptive of bargaining sta
bility thus rests on two premises. First, according to the Board and the courts, 
a demand for bargaining on a multi-unit basis threatens the integrity of the 
individual unit. This theory regards the unit established by the Board for elec
toral purposes or by voluntary recognition as presumptively appropriate for 
actual bargaining purposes. When the parties disagree over the scope of the 
unit for bargaining, this presumption becomes conclusive.94

Second, a demand for modification of the established unit may create uncer
tainty about the group of employees for or with whom each party must negoti
ate. This uncertainty may prevent bargaining on the “substantive” issues of 
wages, hours, end working conditions. By removing the issue of unit scope 
from conflict, the Board encourages “substantive” bargaining. This theory re
gards the Board’s unit determination authority not merely as incident to its 
representation procedures, but as crucial in facilitating collective bargaining 
itself.95

A unilateral demand for multi-unit bargaining also raises a concern for pres
ervation of employee freedom of choice under the Act. Two sections of the 
Act represent an underlying policy that the employees’ choice of a bargaining 
representative be accorded substantial deference.

Section 9(a) of the Act96 provides that the representative selected by the ma
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jority of employees in a unit is to be the exclusive representative of those em
ployees in collective bargaining. This provision reflects the view that 
deference to majority rule is necessary to effectuate the employees’ choice of 
representative.97

97. See NLRB v. Sun Shipbldg. & Drydock Co., 135 F.2d 15, 18 (3d Cir. 1943) (fundamental pur
pose of Act to secure to employees right to bargain collectively through representatives of their own 
choosing).

98. See United States Pipe & Foundry Co. v. NLRB, 298 F.2d 873, 877 (5th Cir. 1972) (citing both 
Sections 9(a) and 9(b) of Act as precluding proposal to expand bargaining as mandatory subject).

99. 29 U.S.C. § 158(b)(4)(ii)(C) (1982).
100. Id.
101. See infra text accompanying notes 278 to 279 (citing legislative history). This rationale suggests 

that not only certified units, but units established by voluntary recognition, should be protected from 
such intrusion.

102. See NLRB v. Wooster Div. of Borg-Warner Corp., 356 U.S. 342, 350 (1958) (employer may not 
insist on substitution of uncertified local for certified parent union as bargaining representative), cited in 
McLeod v. Gen. Elec. Co., 257 F. Supp. 690, 705 n. 13 (S.D.N.Y. 1966); NLRB v. Southland Cork Co., 
342 F.2d 702, 706 (4th Cir. 1969) (employer may not insist on recognizing union as representative only 
of employees continuously employed for 120 days), cited in Newspaper Prod. Co. v. NLRB, 503 F.2d 
821, 829 (5th Cir. 1974).

103. See NLRB v. International Bhd. of Elec. Workers, 119N.L.RB. 1792, 1796 (1958), enforced per 
curiam, 266 F.2d 349 (5th Cir. 1959) (union may not demand expansion of unit to include employees 
represented by another union), cited in McLeod, 257 F. Supp. at 705 n. 13.

104. See Sperry Systems Management Div., Sperry Rand Corp. v. NLRB, 492 F.2d 63, 68 (2d Cir.) 
(representative of employees in New York plant may not negotiate contract terms for unorganized 
employees in California plant of same company), cert, denied, 419 U.S. 831 (1974), cited in Newspaper 
Prod. Co. v. NLRB, 503 F.2d 821, 828 (5th Cir. 1974); NLRB v. Local 19, Int’l Bhd. of Longshoremen, 
286 F.2d 661, 664 (7th Cir.) (union may not demand that work done outside unit be assigned to unit 

The judicial decisions reflect the courts’ belief that a coalition of units bar
gaining on behalf of otherwise separate units would usurp the role of the bar
gaining representative originally chosen by a majority of the employees in 
each unit. By dislodging the designated representative, the coalition would 
nullify the employees’ exercise of free choice.98

Section 8(b)(4)(ii)(C)99 of the Act also implicates representation rights. It 
states that a union commits an unfair labor practice by attempting to force an 
employer to recognize or bargain with that union once another union has been 
certified as bargaining representative.100

This section of the Act is designed to ensure the effectiveness of employee 
choice by preventing any unelected labor organization from undercutting the 
authority of the bargaining agent selected by the majority.101 A demand for 
multi-unit bargaining can be viewed as an insistence that the employer disre
gard for bargaining purposes the representative of the established bargaining 
unit. This insistence infringes upon employees’ representation rights by ignor
ing their expression of choice.

Several courts, concluding in dictum that demands for multi-unit bargaining 
are normally nonmandatory, have expressed concern for representation rights. 
They have done so by citing case law addressing free choice concerns in pre
sumably analogous situations. The cited cases concern attempts at unit modifi
cation in one of three circumstances: Employer insistence on unit 
alteration,102 union attempts to expand the unit to include employees repre
sented by another union,103 or union attempts to encompass non-union em
ployees in the bargaining unit without their consent.104
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A district court in McLeod v. General Electric Co. ,105 for example, cited 
NLRB v. International Brotherhood of Electrical Workers (IBEW)106 and 
NLRB v. Wooster Division of Borg-Warner Corp. 107 to support its belief that a 
union could not insist upon multi-unit bargaining.108 The court thus equated a 
demand for multi-unit bargaining request with union efforts to represent em
ployees already represented by other unions and with employers’ attempts to 
modify the unit.

employees because such demand like demand to bargain for nonunionized employees), cert, denied, 368 
U.S. 820 (1961).

105. 257 F. Supp. 690 (S.D.N.Y. 1966).
106. 266 F.2d 349 (5th Cir. 1959).
107. 356 U.S. 342 (1958).
108. 257 F. Supp. at 705 & n.13.
109. 266 F.2d 349 (5th Cir. 1959), enforcing 119 N.L.R.B. 1792 (1958).
110. International Bhd. of Elec. Workers, 119 N.L.R.B. at 1796.
111. 119 N.L.R.B. at 1800.
112. 266 F.2d at 350.
113. Id. at 1798.
114. 356 U.S. at 343-44.
115. Id. at 350.
116. 503 F.2d 821 (5th Cir. 1974).
117. Newspaper Prod. Co., 205 N.L.R.B 738 (1973).
118. The court also considered the company’s admissions that the proposed bargaining unit would 

be appropriate under Board principles, and that the combination would not conflict with a previous 
Board certification. 503 F.2d at 828-29.

119. Id. at 828. In Newspaper Prod. Co., a union that represented a plant’s skilled employees was 

In NLRB v. International Brotherhood of Electrical Workers,109 the IBEW 
had insisted as a condition of settlement that the bargaining unit be enlarged 
to include employees represented by the Steelworkers’ Union.110 The Fifth 
Circuit affirmed the Board’s decision111 that the IBEW was guilty of a refusal 
to bargain in good faith.112 The Board had stated that a union certified as a 
unit representative is “thereafter protected under the Board’s certificate from 
encroachment by another labor organization.”113

Borg- Warner involved an employer’s attempt to modify the unit. In Borg- 
Warner, the employer insisted that the United Auto Workers’ (UAW) uncerti
fied local be substituted for the certified UAW International Union as the em
ployee bargaining representative.114 The Supreme Court held that the 
company had improperly sought to evade its duty under section 8(a)(5) to bar
gain with the representative selected by a majority of the employees.115 Exclu
sion of the duly elected representative would frustrate employee exercise of 
free choice.

The McLeod court’s citation of these cases reveals its assumption that a de
mand for multi-unit bargaining contravenes the express wishes of employees 
on the issue of representation.

In Newspaper Production Co. v. NLRBN6 the Fifth Circuit affirmed the 
Board’s holding117 that a demand to enlarge the unit was a mandatory subject 
in the peculiar circumstances of the case. In part,118 the court reached this 
conclusion because the union already represented both of the units which it 
sought to include in the expanded bargaining unit. In this instance, then, the 
court held that the union’s demand to enlarge the unit would not interfere with 
representation rights.119 The court distinguished this case from one in which 
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the union had sought to apply the terms of an existing agreement to unrepre 
sented employees at a new plant.120 The Newspaper Production Co. court thus 
regarded the typical unit expansion request as implicating concerns similar to 
attempts to represent employees who had not chosen to be represented.121

subsequently chosen by unskilled employees as their bargaining representative. Because the contract 
for the skilled employees expired while the union was negotiating a contract for the unskilled workers, 
the union sought to include both units in the same contract. Id. at 824-25.

120. Id. at 828. The court distinguished Sperry Systems Management Div., Sperry Rand Corp. v. 
NLRB, 492 F.2d 63 (2d Cir.), cert, denied, 419 U.S. 831 (1974), which held that a unit representative 
could not negotiate contract terms for the unorganized employees of another plant of the same em
ployer. The Sperry court had emphasized that permitting imposition of the contract terms on unorgan
ized employees would interfere with the right of employees under section 7 of the Act not to bargain 
collectively. Id. at 69. Section 7, 29 U.S.C. § 157 (1982), provides:

Employees shall have the right to self-organization, to form, join, or assist labor organizations, 
to bargain collectively through representatives of their own choosing, and to engage in other 
concerted activities for the purpose of collective bargaining or other mutual aid or protection, 
and shall also have the right to refrain from any or all of such activities . . . .

Id. (emphasis added).
121. Because many multi-unit bargaining demands probably involve units represented by the same 

union, the dictum in Newspaper Prod. Co. supports the contention that a demand for multi-unit bar
gaining should often be considered a mandatory subject of bargaining.

122. Minnesota Mining & Mfg. Co. v. NLRB, 415 F.2d 174 (8th Cir. 1969).
123. Id. at 178.
124. Id. at 177 n.2.
125. Id. at 176.
126. international Bhd. of Elec. Workers, 119 N.L.R.B. 1792, enforced, 266 F.2d 349 (5th Cir. 1959); 

see supra text accompanying notes 110 to 113 (discussing IBEW}.
127. Douds, 241 F.2d 278 (2d Cir. 1957); see supra text accompanying notes 71 to 80 (discussing 

Douds}.
128. NLRB v. Local 19, Int’l Bhd. of Longshoremen, 286 F.2d 661 (7th Cir.), cert, denied, 368 U.S. 

820 (1961).
129. Id. at 662-63.
130. Id. at 664.
131. Certain, though not all, demands that achieve the practical effect of multi-unit bargaining may 

In Minnesota Mining & Manufacturing Co. (3M) v. NLRB122 the Eighth Cir
cuit implicitly equated a multi-unit bargaining demand with an attempt to bar
gain for employees the union does not represent. The court rejected 3M’s 
assertion that the presence on the union’s bargaining committee of two mem
bers from outside the unit reflected an attempt to bargain for company em
ployees that the union did not represent.123 In dictum, however, the court 
stated that the union would have committed an unfair labor practice if it had 
insisted on such bargaining.124 In support of this proposition, the Eighth Cir
cuit cited,125 in addition to NLRB v. IBEW 126 and Douds ,127 NLRB r. Local 
19, International Brotherhood of Longshoremen (IBL).128 In that case, the IBL 
had insisted as a condition of contract execution that the work done by em
ployees outside the unit be assigned to unit employees.129 The court held this 
to be insistence on expansion of the bargaining unit and, as such, a nonmanda
tory subject of bargaining.130 The Minnesota Mining court’s reliance on this 
case indicates that court’s assumption that a multi-unit bargaining demand is 
analogous to an attempt to impose a representative on employees outside the 
unit.

In sum, courts appear to consider demands for multi-unit bargaining on be
half of previously separate units, or demands designed indirectly to achieve 
that end,131 as attempts to modify the bargaining unit established by certifica
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tion or voluntary recognition. Just as an employer may not insist on alteration 
of the unit and a union may not demand expansion of the unit to include 
employees it does not represent, a multi-unit bargaining committee may not 
insist on representing many units at once. Under this interpretation, such de
mands pose a threat to the purposes of the Act. First, they undermine collec
tive bargaining stability, and thus industrial harmony, by creating doubt about 
which group of employees is to be affected by negotiations. In cases of certifi
cation, such disruption also undermines the Board’s unit determination au
thority. Second, such demands pose a threat to employee freedom of choice by 
attempting to impose a bargaining representative not selected by a majority of 
unit employees.

For these reasons, the Board and the courts consider the issue of multi-unit 
bargaining extraneous to the subjects of wages, hours, and working conditions 
about which the parties are obligated to bargain. A union may not condition 
agreement on or strike in support of a multi-unit bargaining demand without 
risking an unfair labor practice charge.

Faced with these restrictions on multi-unit bargaining, unions have turned 
to “coordinated” bargaining. They have attempted to achieve the ends of 
multi-unit bargaining by encouraging cooperation among units and by making 
certain demands in the course of single-unit bargaining. The next section ex
amines the legal status of coordinated bargaining. To the extent that such co
operation is upheld and such proposals are considered mandatory subjects of 
bargaining, coordinated bargaining doctrine is in serious practical and doctri
nal tension with multi-unit bargaining doctrine.

III. Coordinated Bargaining Doctrine

The classification of a demand for multi-unit bargaining as nonmandatory 
has forced unions to seek other means to neutralize the bargaining advantages 
of large multi-unit corporations. As described earlier,132 bargaining fragmen
tation can greatly enhance a company’s leverage in contract negotiations. This 
fragmentation can be used to shift production to nonstriking units or to extract 
concessions from one unit in order to obtain more favorable terms from an
other. The challenge to unions has been to preserve the effectiveness of the 
right to strike and to prevent the splintering of bargaining positions among 
units.

be regarded as nonmandatory even in the absence of a formal request for bargaining on this basis. In 
Utility Workers Union, 203 NLRB. 230. enforced, 490 F.2d 1383 (6th Cir. 1974). for example, each 
bargaining unit conditioned its agreement on the employer’s offer of identical contract terms to other 
units. The Board held that such a bargaining position was the equivalent of a demand for company
wide contracts. Id. at 239. Such a strategy created an “impediment to bargaining and [encouraged] 
delay in the negotiating process.” Id. at 240.

132. See supra notes 23 to 28 and accompanying text (discussing potential advantages to employer 
from single-unit bargaining structure).

133. The term “coordinated bargaining” embraces a variety of activities, and is sometimes used to 
indicate a multi-unit bargaining strategy. The Industrial Union Department of the AFL-CIO, for in

Unions have adopted coordinated bargaining to meet this challenge. In this 
note, coordinated bargaining is used to designate single-unit bargaining activi
ties designed to achieve multi-unit bargaining ends.133 Such activities gener
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ally involve both cooperation among units in exchanging information and 
formulating bargaining strategies134 and expression of demands designed to 
facilitate joint economic action against the employer.135 Two prerequisites 
must be met for coordinated bargaining to succeed: first, these cooperative 
efforts must be held permissible, and second, the demands put forward must be 
regarded as mandatory subjects of bargaining.

stance, regards multi-unit bargaining as the ultimate form of coordinated bargaining. See Coordinated 
Bargaining, supra note 34, at 3.

134. See infra notes 137 to 139 and accompanying text (discussing expanded bargaining committees).
135. See infra notes 176 to 207 and accompanying text (discussing demands for common contract 

expiration dates, simultaneous settlements, and most favored nation clauses).
136. See Utility Workers Union. 203 N.L.R.B at 239 (insistence on conditioning settlement on offer 

of identical terms to other units tantamount to company-wide multi-unit bargaining).
137. See supra notes 29 to 34 and accompanying text (discussing IUD role).
138. See General Elec. Co. v. NLRB, 412 F.2d at 519 (noting union claim that having members of 

other unions on negotiating committee increases intercommunication and reduces company ability to 
play unions off against each other).

139. See id. at 518 (committee may use experts on technical, substantive matters or on art of 
negotiation).

140. See supra notes 63 to 65 and accompanying text (discussing voluntary multi-unit bargaining).

While unions have been unable to demand multi-unit bargaining, they are 
able in many cases to employ coordinated bargaining strategies to achieve the 
same end. The Board has attempted to resolve this incongruity by leaving 
open the possibility that coordinated bargaining strategies may be invalidated 
if they are designed with intent to achieve multi-unit bargaining.136 This sec
tion demonstrates the tension inherent in such a posture by examining the le
gal status of four commonly used coordinated bargaining strategies. The 
analysis suggests that coordinated bargaining doctrine undermines the founda
tion of, and may permit the very outcome proscribed by, multi-unit doctrine.

A. EXPANDED BARGAINING COMMITTEE

The development of a coordinated bargaining strategy typically begins with 
the formation of an expanded bargaining committee composed of representa
tives from relevant units, members of their parent unions, and IUD staff.137 
This committee acts as a bargaining agent for each unit. The committee gath
ers information on items such as contract terms and benefit provisions, thus 
permitting comparisons that the relative isolation of units might not otherwise 
permit. This arrangement enables the union to counter a multi-plant com
pany’s centralized bargaining strategy. Members of the committee from 
outside the unit may, for instance, be able to contradict the company’s descrip
tion of conditions in other units or its assertions of company policy.138 In addi
tion, the committee may be able to use experts to enhance its bargaining 
expertise.139 Drawing on this information, the committee then formulates a set 
of uniform proposals that each unit puts forward in single-unit negotiations.

The initial step in negotiations may be a formal request that the company 
engage in multi-unit bargaining. Such a request, although not mandatory, is 
not illegal, because employer and employees may voluntarily agree to such an 
arrangement.140 If the employer refuses to bargain on this basis, however, the 
committee must either abandon the demand or risk otherwise mandatory de
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mands being tainted by the presumption of an ulterior motive.141 If the request 
has been refused, the committee must then make clear that all subsequent bar
gaining will be only on behalf of each individual bargaining unit.

The courts have held that, absent exceptional circumstances,142 the company 
must bargain with a committee that includes members from outside the 
unit,143 as long as the committee does not attempt to bargain on behalf of other 
units.144 The seminal case addressing the issue, Standard Od Co. v. 
dealt with a committee in which the outsiders and the local unit representative 
were all members of the same union.146 The Sixth Circuit affirmed the Board's 
finding147 that the inclusion of representatives from other units was not a 
multi-unit bargaining attempt that relieved the company of its obligation to 
bargain.148 The court reasoned that placement of outsiders on the bargaining 
committee was an exercise of the section 7149 right of employees to bargain

141. See Utility Workers Union. 203 NLRB. al 239 (unit conditioning agreement on offer of identi
cal terms to other units engaging in equivalent of demand for company-wide contracts). As the 
Supreme Court noted in NLRB >■. Ins. Agents’ Int’l Union, "Activities in isolation may be wholly 
innocent, lawful, and 'protected’ by the Act, but that ought not to bar the Board from finding, if the 
record justifies it, that the isolated parts are bound together as the parts of a single plan . . . . The plan 
may make the parts unlawful.” 361 U.S. 477, 506 (1960).

In adjudicating an unfair labor practice charge lodged against a union that had requested multi-unit 
bargaining, the Board and the courts place considerable significance on the actual conduct of negotia
tions. In AFL-CIO Joint Negotiating Comm, for Phelps Dodge v. NLRB. 470 F.2d 722 (3d Cir. 1972), 
the court found no unfair labor practice from union demands for common contract expiration dates, 
simultaneous settlements of all contracts, a limited no-strike provision, and a “most favored nations" 
clause, despite an initial union request for multi-unit bargaining. Id. at 724-26. In reaching its conclu
sion. the court noted as probative that "[sjeparate negotiations were conducted at each of the company’s 
units. No bargaining was conducted at any unit with regard to wages, terms, or employment conditions 
at other locales.” Id. at 726.

In General Elec. Co. v. NLRB. 412 F.2d 512 (2d Cir. 1969), the court noted that the company had 
refused to bargain with an expanded committee without first assessing whether the committee was 
attempting to bargain on a single-unit basis. The court implied that the committee’s willingness to 
bargain for individual units would overcome any presumption of "tainted" motives. Id at 520. See 
infra notes 158 to 167 and accompanying text (discussing General Electric}.

142. An employer may refuse to negotiate with an expanded committee if the employer can show 
that the selected representatives present a "clear and present danger to the collective bargaining pro
cess." Procter & Gamble Mfg. Co. v. NLRB, 658 F.2d 968. 976 (6th Cir. 1981). An employer must 
show exceptional circumstances underlying the choice of bargaining team members, such as bad iaith 
or ulterior motive. Id. As the Board stated in Reisman Bros.. Inc., 165 N.L.R.B. 390, 392 (1967), 
enforced. 401 F.2d 770 (2d Cir. 1968), “(EJmployers may properly refuse to recognize or deal with 
particular union representatives whose conduct or statements reflect such underlying hostility directed 
against the firm as to make collective bargaining a futility.” (emphasis in original). See. e.g.. NLRB v. 
Kentucky Util. Co.. 182 F.2d 810. 813 (6th Cir. 1950) (company justified in refusing to bargain with 
committee that contained negotiator who had expressed great hostility toward employer); Bausch & 
Lomb Optical Co.. 108 N.L.R.B. 1555, 1556 (1954) (employer justified in refusing to bargain with union 
that was immediate business competitor of employer whose employees it purported to represent).

143. See. e.g.. Procter & Gamble, 658 F.2d at 977 (employer must bargain with committee containing 
members of three outside unions); NLRB v. Indiana & Mich. Elec. Co., 599 F.2d 185. 190 (7th Cir. 
1979) (employer must bargain with committee containing members from three other units of same 
union); American Radiator & Standard Sanitary Corp. v. NLRB. 381 F.2d 632. 634 (6th Cir. 1967) 
(employer must bargain with committee containing members of unions' national steering committee); 
Standard Oil Co. v. NLRB, 322 F.2d 40, 44 (6th Cir. 1963) (employer must bargain with committee 
containing members from three outside units of same union).

144. Procter d Gamble. 658 F.2d at 977.
145. 322 F.2d 40 (6th Cir. 1963).
146. id. at 42.
147. Standard Oil Co.. 137 N.L.R.B. 690 (1962).
148. 332 F.2d at 44.
149. 29 U.S.C. § 157 (1982). This section provides, inter alia, that "[ejmployees shall have the right 

... to bargain collectively through representatives of their own choosing.” Id. 
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collectively “through representatives of their own choosing.”iso
In American Radiator and Standard Sanitary Corp. v. NLRB,SI this principle 

was extended to committees composed of representatives of different unions. 
In an attempt to obtain uniform, improved pension plans for all the units of 
the multi-plant company, officials of the various parent unions representing 
American Radiator employees formed a steering committee.150 151 152 As part of 
their strategy, members of the steering committee planned to sit in with local 
bargaining representatives during any future sessions involving pension 
issues.153

150. 322 F.2d at 44.
151. 381 F.2d 632 (6th Cir. 1967).
152. Id. at 633.
153. Id.
154. Id. at 634-35.
155. Id. The basis of the complaint upheld by the court was a letter written by the company to the 

unions' bargaining representative suggesting that negotiations continue, pending Board resolution of 
the unfair practice charge regarding the company’s refusal to meet with a committee containing outsid
ers. Id. at 634-35.

156. Standard OH, 322 F.2d at 40. See supra text accompanying notes 145 to 148 (describing Stan
dard Oil).

157. 381 F.2d at 634-35.
158. 412 F.2d 512 (2d Cir. 1969).
159. Id. at 514.
160. Id. at 515.
161. Id.
162. General Elec. Co., 173 N.L.R.B. 253 (1968).
163. 412 F.2d at 520.
164. Id. at 516-17.
165. Id. at 517, 520.

When four members of the steering committee appeared with the regular 
bargaining representatives of a unit whose pension plan would expire shortly, 
the company refused to bargain until the outsiders left.154 Although the com
pany refusal to bargain was not the formal basis of the unfair labor charge at 
issue,155 the court relied on Standard Oil'56 in noting that “a union has the 
right to select outsiders to sit in and assist a local bargaining committee.”157

Employers must bargain with a committee containing outside representa
tives over the contract terms for a particular unit, even though a similar com
mittee originally requested that bargaining proceed on a multi-unit basis. In 
General Electric Co. v. NLRB ,158 the International Union of Electrical, Radio, 
and Machine Workers (IUE) joined with seven other unions to establish a 
Committee on Collective Bargaining (CCB).159 The CCB attempted to meet 
with General Electric to negotiate for all units, but the company refused to 
bargain.160 Upon learning that the IUE had included on its negotiating com
mittee representatives from the other CCB unions, the company continued to 
refuse.161

The Second Circuit affirmed the Board’s determination162 that the com
pany’s refusal to meet with the expanded committee constituted an unfair la
bor practice.163 The court stated that, although the right of employees to 
choose their representatives on a bargaining committee is not absolute,164 the 
company had not shown a “clear and present danger to the collective bargain
ing process” as a result of the expanded committee.165 The court acknowl
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edged that such a committee might make it easier to press multi-unit 
demands.166 Nevertheless, it held that the company could not refuse to bargain 
with the committee “so long as [the committee] sought to bargain solely on 
behalf of those employees represented by the IUE.”167

166. Id. at 520.
167. Id. In considering whether to grant an injunction sought by the Board in this case, a federal 

district court stated, "The IUE was entitled to change its course .... The law. like other normative 
disciplines, contemplates the possibility of. and welcomes, penitence. . . . [The Company's] refusal 
could not be justified by the conjectural claim that the IUE was ineluctably bent on 'multi-unit bargain
ing.”’ McLeod v. General Elec. Co., 257 F. Supp. 690, 706 (S.D.N.Y. 1966), rev’dand vacated on other 
grounds. 366 F.2d 847 (2d Cir. 1966).

168. See Goldberg, supra note 14 at 907 n.32 (unions may condition agreement upon contract de
mands that are products of earlier joint action).

169. See supra text accompanying note 94 (premise that unit determination should be conclusive for 
bargaining purposes underlies denial of mandatory status to demands for multi-unit bargaining).

170. See supra notes 96 to 131 and accompanying text (discussing concerns for employee representa
tion rights that underlie multi-unit bargaining doctrine).

171. 29 U.S.C. § 159(a) (1982).
172. Cf. Is Coordinated Bargaining Legal?, supra note 14, at 595-96 (suggesting that even expanded 

bargaining committee violates right of employees to choose bargaining representative); Union Coordi
nated Bargaining, supra note 14 at 199-200 (same).

173. 29 U.S.C. § 157 (1982) (emphasis added).

The decisional law validating the expanded bargaining committee strategy 
conflicts practically and doctrinally with multi-unit bargaining law. Practi
cally, an expanded committee may enable a union to attain the same objectives 
sought in multi-unit bargaining: the committee’s ability to press uniform de
mands on behalf of each unit minimizes the employer’s ability to play individ
ual units against one another.168

Doctrinally, expanded bargaining committee doctrine undermines the foun
dation of multi-unit bargaining law in two ways. First, while the formal integ
rity of the bargaining unit is preserved, its substantive function is eroded.169 
The possibility of give and take in individualized negotiations is replaced by a 
system in which bargaining strategy is determined outside the individual bar
gaining unit. Because the expanded bargaining committee represents the in
terest of all units in the uniform set of contract terms it proposes, the positions 
taken by each individual unit in the subsequent single-unit negotiations may 
reflect less the particularized concerns of employees in that unit and more the 
strategic interest of the units as a group.

Second, expanded committee doctrine undercuts the employee representa
tion rights supposedly protected by multi-unit bargaining doctrine.170 Section 
9(a) of the NLRA provides that “[r]epresentatives . . . selected ... by the 
majority of the employees in a unit . . . shall be the exclusive representatives 
of all the employees in such unit for the purposes of collective bargaining 
. . . ,”171 According to multi-unit doctrine, a multi-unit bargaining commit
tee violates this provision by supplanting the elected unit representatives with
out employee approval. Under this doctrine, then, the employees themselves 
must authorize changes in representation arrangements.172

Expanded committee doctrine, while relying on comparable statutory lan
guage, reflects the opposite position. Section 7 provides that '"employees shall 
have the right to . . . bargain collectively with representatives of their own 
choosing.”173 Whereas multi-unit doctrine relies on section 9(a) to conclude 
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that unit employees must personally choose the party who purports to negoti
ate on their behalf, expanded committee doctrine uses section 7 to infer that 
employee representatives, not employees, may modify the bargaining commit
tee. Expanded committee doctrine thus adopts an expansive view of a repre
sentative’s ability to delegate authority without majority approval.174

174. While some unions may feature employee ratification of the use of an expanded committee, the 
law apparently does not require it. A rare acknowledgement of this position is found in Minnesota 
Mining & Mfg. Co. v. NLRB, 415 F.2d 174 (8th Cir. 1969), in which the court stated that "(i]n general, 
an employee bargaining representative is entitled to determine the composition of its own bargaining 
committee ..." Id. at 177 (emphasis added).

175. See generally Van Wezel Stone. The Post-War Paradigm in American Labor Law. 90 Yale LJ. 
1509 (1981) (critiquing view that management and labor have equal bargaining power in determining 
conditions of employment).

176. See supra text accompanying notes 26 to 28 (discussing effects of unit fragmentation).
177. E.g., United States Pipe & Foundry Co. v. NLRB, 298 F.2d 873, 877-78 (5th Cir. 1962); Interna

tional Ass’n of Machinists v. Lubbers, 681 F.2d 598, 604 (9th Cir. 1982); United Steelworkers of Ain.. 
192 NLRB. 773, 777, enforced per curiam 80 L.R.R.M. (BNA) 2415 (4th Cir. 1971).

178. 298 F.2d 873 (5th Cir. 1962).
179. Id. at 875.
180. Id.
181. Id. at 875-76.

Neither logic nor policy justifies interpreting sections 9(a) and 7 inconsis
tently. Each section seeks to preserve employee freedom of choice in selecting 
representatives. It is unclear why a representative may delegate bargaining 
authority to a committee bargaining for a single unit, but may not do likewise 
to a committee bargaining for a group of units, especially when the strategies 
may achieve identical ends.

This contradiction arises because the Board and the courts want to preserve 
bargaining on a single-unit basis, yet recognize that multi-plant corporations 
with unified bargaining postures frequently bargain with many small em
ployee units. This asymmetry undermines the idea that bargaining outcomes 
reflect interaction between relatively equal parties.175 Courts thus acknowledge 
that events outside the unit may significantly affect the bargaining position of 
individual units even as they insist on the autonomy of those units. Conse
quently, labor law simultaneously embraces expanded committee and multi
unit bargaining doctrines.

B. COMMON CONTRACT EXPIRATION DATE

One demand often made as part of a coordinated bargaining strategy is that 
the contracts of all relevant units (for example, all units of one company) have 
a common expiration date. This demand is intended to restore to the unions 
some of the economic leverage that fragmentation of union bargaining struc
ture takes away176 by presenting the employer with the threat of a simultane
ous strike by all units.

A common contract expiration date is a mandatory subject of bargaining.177 178 
The leading case of United States Pipe and Foundry v. NLRB'™ involved three 
plant-wide units which had negotiated contracts with staggered expiration 
dates.179 Each unit successively failed to reach agreement on a new contract 
and went out on strike.180 When the units proposed as a condition of agree
ment that all three contracts under negotiation expire on the same date,181 the 
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employer filed a refusal to bargain charge against the unions.182

182. Id. at 874.
183. Id. at 877 & n.7
184. Id. at 878.
185. Id. at 877.
186. Id.
187. Id. at 878 (emphasis omitted).
188. Id. at 878 (Carswell, J., dissenting) (decision allows unit to inject as condition precedent to 

agreement matters concerning other units).
189. Utility Workers Union, 203 N.L.R.B. at 239 (1973), enforced, 490 F.2d 1383 (6th Cir. 1974).
190. As one commentator has described the decision:

As the court noted, previous cases had held a demand to expand the bar
gaining unit to be a nonmandatory subject.183 The court distinguished these 
cases, saying that none had “deal[t] with the situation where the proposal seri
ously affects the ability of each union to bargain.”184 Here, by contrast, a com
mon expiration date preserved the union’s bargaining position, which would 
otherwise be undercut by the employer’s ability to shift production away from 
a striking unit.185 The court held that an employer’s ability to shift production 
meant that the demand for a common expiration date was closely related to 
employee’s wages, hours, and other terms and conditions of employment.186 
This close relationship overrode the “apparent expansion of the scope of the 
bargaining unit.”187

Characterizing a demand for common expiration dates as a mandatory sub
ject of bargaining can profoundly subvert multi-unit bargaining law. On a 
practical level, unions’ ability to obtain a single expiration date reduces the 
employer’s ability to take advantage of unit fragmentation. The employer is 
less able to shift production from one unit to another, because all units may be 
out on strike simultaneously. The employer’s ability to withstand a strike is 
thereby diminished. Unions may, as a result, enjoy increases in economic lev
erage similar to those achieved by multi-unit bargaining.

On a doctrinal level, two principal contradictions emerge. First, treating the 
demand for a common expiration date as mandatory means that one bargain
ing unit is in fact able to negotiate for another. Not only may a unit agree with 
other units to press for a specific contract date for itself, it may also attempt to 
impose the same date for all other units as a condition of agreement.188

This right undermines the view of bargaining unit integrity formulated by 
multi-unit doctrine. In one sense, it permits a unit to do what multi-unit doc
trine says is forbidden: “force the contract terms negotiated for one unit upon 
other units.”189 According to multi-unit doctrine, such negotiation dislodges a 
unit’s selected agents from their role as exclusive bargaining representatives. 
Nor can this contradiction be reconciled by saying that the unit representa
tives’ mutual desire for an identical contract term lessens the presumed in
fringement on employees' rights, because the same is true of terms proposed by 
multi-unit bargaining committees.

Second, and more subversive of the multi-unit doctrine, characterizing a de
mand for a common expiration date as mandatory rests on a frank acknow
ledgement of unit interdependence. The demand for a common expiration 
date, despite its formal connection to other units, is considered related to 
wages, hours, and working conditions because of its practical effect.190 Yet this 
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same argument could justify characterizing as mandatory any demand—in
cluding a multi-unit bargaining demand—that would allow units to achieve 
better terms.191 192

Stated more explicitly, the rationale of Uniled Slales Pipe and Foundry is simply that in a 
multi-union bargaining situation any proposal for common terms or conditions of employ
ment that would affect a union’s bargaining power and, hence, its ability to negotiate more 
advantageously about wages, hours, and working conditions for its own unit is a mandatory 
subject of bargaining.

Wagner, supra note 14, at 740.
191 See General Elec. Co. v. NLRB. 412 F.2d 512, 519 (2d Cir. 1969) (recognizing that UnitedSlales 

Pipe implies that separate units can force employer to bargain with them jointly on subjects affecting all 
units); Wagner, supra note 14. at 741-42 {United States Pipe implies that unions can achieve functional 
equivalent of multi-umt bargaining).

192. AFL-CIO Joint Negotiating Comm, for Phelps Dodge v. NLRB. 470 F.2d 722. 726 (3d Cir.), 
cert, denied. 409 U.S. 1059 (1972).

193. Id. The Board had held that the union violated its duty to bargain in good faith because its 
various demands, including a demand for simultaneous settlement, were actually motivated by the 
improper objective of achieving company-wide bargaining. G.C. Curry, President, 184 N.L.R.B. 976, 
977 & n.3 (1970). The Third Circuit set aside the Board decision because the record did not support the 
finding of an improper objective. Phelps Dodge. 470 F.2d al 726.

194. See United Mine Workers, 238 N.L.R.B. 1583, 1620 (1978) (distinguishing nonmandatory re
quest for recognition of union as representative of employees at future company mines from request for 

In this area as well, then, labor law embraces contradictory positions. It 
seeks to preserve the importance of the single bargaining unit, even as it ac
knowledges the interdependence that shapes the unit’s bargaining. By taking 
this interdependence into account, labor law opens the door to negotiations 
affecting more than one unit. Once again, the premises of multi-unit doctrine 
are undercut even as the doctrine is formally upheld.

C. SIMULTANEOUS SETTLEMENT

A second demand sometimes put forward in single-unit bargaining is that 
agreement be conditioned on settlement in all other units in which negotiations 
are proceeding. If incorporated in an agreement, simultaneous settlement en
sures that contracts in all units begin on the same date. It prevents the em
ployer from shifting production to a unit that has reached agreement in order 
to minimize the effect of strikes in other units.

The legal status of a demand for simultaneous settlement is less clearly set
tled than that of other coordinated bargaining strategies. The cases at least 
imply, however, an assumption that such a demand relates to a mandatory 
subject.

The only court of appeals to review this issue based its decision on the as
sumption that a demand for simultaneous settlement is a mandatory subject of 
bargaining. The Third Circuit in AFL-CIO Joint Negotiating Committee for 
Phelps Dodge v. NLRBx<n interpreted dictum in the Board decision under re
view as stating that such a demand normally was mandatory. The court as
sumed, without deciding the issue or advancing any rationale, that this dictum 
was correct.193 The Board had not elaborated on the mandatory status of de
mands for simultaneous settlement, either. Despite the limitations of the 
Phelps Dodge holding, however, the Board has cited the case in dictum in 
implying that a demand for simultaneous settlement relates to a mandatory 
subject.194
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Arguably, both the Board and the courts accepted the rationale offered by 
the unions for considering such a demand mandatory. The unions’ argument 
focused on the relationship between simultaneous settlement demands and the 
right to engage in sympathy strikes.195 A sympathy strike, in which workers 
walk out in aid of striking workers in another unit, is protected under section 
7;196 the right to engage in such strikes is thus a mandatory bargaining sub
ject.197 Because most contracts contain a categorical no-strike clause, the un
ions argued that they could preserve their sympathy strike right only by 
refusing to sign such a contract while negotiations were pending in other units. 
The unions reasoned that a demand for simultaneous settlement is a 
mandatory subject of bargaining because it relates to the conditions under 
which the unit will give up its right to engage in sympathy strikes.198

simultaneous settlement in Phelps Dodge}, modified sub nom. Amax Coal Co. v. NLRB. 614 F 2d 872 
(3d Cir.), rev’d on other grounds, 453 U.S. 22 (1981); Utility Workers Union, 203 N.L.R.B. 230, 240 
(distinguishing nonmandatory request for adoption of identical terms in all bargaining units from re
quest for simultaneous settlement in Phelps Dodge}, enforced, 490 F.2d 1383 (6th Cir. 1974).

195. Brief for Petitioners at 50-52, AFL-CIO Joint Negotiating Comm, for Phelps Dodge v. NLRB. 
470 F.2d 722 (3d Cir.), cert, denied, 409 U.S. 1059 (1972); G.C. Curry, 184 N.L.R.B. at 977 n.7 (union 
contends its demands for common expiration dates intended to enable separate units to support each 
other’s demands).

196. Sympathy strikes are protected as concerted activity “for the purpose of . . . mutual aid or 
protection" under section 7 of the Act, 29 U.S.C. § 157 (1982), even though such a strike is not intended 
to achieve any immediate goal of the sympathy striker Houston Insulated Contractors Ass’n v. NLRB. 
386 U.S. 664, 668-69 (1967).

197. Id. at 669.
198. Brief for Petitioners, supra note 194, at 50-52; G. C. Curry, 184 N.L.R.B. at 987-88 (trial exam

iner's opinion) (describing unions’ argument). This argument suggests that, for the simultaneous settle
ment demand to be considered mandatory, the union(s) must first seek a limited no-strike clause 
providing that employees may engage in sympathy strikes during the period of the contract. Only if the 
employer refuses a limited no-strike demand is the demand for simultaneous settlement the only re
maining means of preserving the right to a sympathy strike.

Under this argument, a court has no choice but to hold that a demand 
designed to preserve that right is a mandatory demand, subject, perhaps, to the 
requirement that the union(s) first requested a limited no-strike clause, which 
was refused by the employer. The key assumption, however, is that a demand 
for simultaneous settlement actually implicates the sympathy strike right. Ne
gotiations over a limited no-strike clause could instead be interpreted as ex
hausting the obligation of the employer to bargain over the unit’s right to 
engage in sympathy strikes. Once the parties agree that the contract will not 
contain such a clause, the sympathy strike issue has been resolved.

A court alert to the realities of collective bargaining, however, will reject this 
latter interpretation. Categorical no-strike contracts are the virtual rule in in
dustrial relations and a union may see delay in signing a contract as the only 
practical means of exercising its sympathy stike right. A court concerned with 
protecting the substance, and not merely the form, of the right will, therefore, 
consider simultaneous settlement a mandatory subject.

By seeking simultaneous settlement, unions can go far toward accomplish
ing the practical objectives sought by multi-unit bargaining. Every unit may 
be out on strike at once, just as if a master contract were being negotiated. The 
company is unable to shift production from striking to nonstriking units, and is 
therefore more economically vulnerable. The practical effect may be “to force 
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the company to accede to a demand for an agreement ... to be applicable 
generally on a company-wide basis.”199 While preserving the formal character 
of single-unit bargaining, the substantive outcome may be the same as if multi
unit bargaining had been achieved.

199. AFL-CIO Joint Negotiating Comm, for Phelps Dodge v. NLRB, 470 F.2d at 725.
200. See supra text accompanying note 95 (concern for bargaining stability underlies multi-unit bar

gaining doctrine).
201. Cf Houston Insulated Contractors Ass’n, 386 U.S. at 668-69 (unit engaging in sympathy strike 

does not immediately benefit, but gains assurance that if it strikes, benefited unit will offer support).
202 In Phelps Dodge, for example, the union demanded inclusion of the following clause: “When, 

during the term of this agreement, the Company and the United Steelworkers of America negotiate an 
agreement covering any other operations of the company, the Union shall have the right, upon de
mand. to have any provision of this said agreement incorporated into this agreement.” 470 F.2d at 724 
n.5.

203. Dolly Madison Indus. Inc., 182 NLRB 1037 (1970).
204. Id. at 1038. See Sperry Systems Management Div.. 492 F.2d at 70 n.6 (2d Cir.) (noting that 

Board has held demand for MFN clause mandatory subject of bargaining), cert, denied. 419 U.S. 831 
(1974); Phelps Dodge. 470 F.2d at 726 (assuming without deciding that MFN clause demand 
mandatory).

205. Dolly Madison. 182 N.L.R.B. at 1037.

Treating a simultaneous settlement demand as mandatory also conflicts with 
the rationales for multi-unit bargaining doctrine. First, it unsettles the scope of 
bargaining obligations.200 The employer’s ability to reach agreement with a 
single unit depends not on the negotiations between the employer and that 
unit, but on the shifting tides of the employer’s bargaining with other units. 
Characterizing simultaneous settlement demands as mandatory, therefore, ex
pands the relevant scope of bargaining to actors in other units.

Second, giving simultaneous settlement demands mandatory status reflects a 
broad construction of what subjects are related to wages, hours, and working 
conditions. A unit's refusal to reach agreement pending settlement in other 
units accrues not to the immediate benefit of the recalcitrant unit; the immedi
ate beneficiaries are other units still bargaining or out on strike. The refusing 
unit receives only a contingent future benefit: if it is on strike in the future, 
other units may support it.201 Adoption of mandatory status for simultaneous 
settlement demands thus acknowledges not only immediate interdependence 
among units, but interdependence over time as well. If a demand that so heav
ily serves the indirect, long-term interests of a unit is mandatory, it is contra
dictory to conclude that a demand for multi-unit bargaining is not.

d. “most favored nation” clause

A “Most Favored Nation” (MFN) clause is a third proposal that often forms 
part of a unit’s coordinated bargaining strategy. Such a clause provides that, if 
the employer negotiates with any other unit a contract containing terms more 
favorable to employees, those terms will be incorporated into the contract,202

The Board in Dolly Madison Industries, Inc. 203 treated the MFN provision 
as a mandatory subject of bargaining.204 In that case, the Board considered 
whether an employer’s demand for a MFN clause so confined the union in its 
discussions with other employers as to prevent meaningful collective bargain
ing.205 It found that the MFN clause merely provided a procedure for future 
modification of the contract and was “not an effort to impose wages and work
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ing conditions on other employers or employees in other bargaining units.”206 
According to this interpretation, the demand for the clause was “limited to 
matters directly related to ‘wages, hours, and working conditions’ and thus 
dealt with a mandatory bargaining subject.”207

206. Id. at 1038.
207. Id.

Classifying a demand for an MFN clause as mandatory can produce the 
kind of outcome sought by multi-unit bargaining. Successful insistence on an 
MFN clause in all units results in the uniformity of contract terms produced by 
a multi-unit bargaining arrangement. The MFN clause, by allowing the bar
gaining position of the strongest employee unit to be used for the benefit of the 
other units, prevents the employer from capitalizing on the weaknesses of a 
fragmented union bargaining structure.

MFN theory is also inconsistent with multi-unit bargaining law. First, the 
bargaining representative of each unit will be negotiating indirectly on behalf 
of employees in every other unit that had obtained inferior contract terms. 
The terms of employment in one unit may thus rest upon the negotiating skill 
of a representative in another, although employees in the first unit have not 
elected this representative.

One response, of course, is that by demanding an MFN clause a unit repre
sentative merely delegates to outside representatives the authority to press for 
better contract terms. But if that is the case, why is the representative unable 
to delegate its authority to a multi-unit committee? Multi-unit doctrine thus 
preserves formal representative authority, while MFN theory creates the possi
bility that it will be substantively eviscerated.

Second. MFN doctrine tends to undermine the notion that preserving single
unit negotiations ensures bargaining stability. Under an MFN clause, contract 
terms obtained by other units may entirely replace the outcome of bargaining 
in any given unit. In such circumstances, the bargaining that occurred in that 
unit is rendered meaningless (save, of course, for the MFN clause). The 
strength of individual units no longer determines bargaining outcomes. In
stead, the law sanctions collective action in which the strength of some units 
offsets the weakness of others. It is unclear why helping those same units 
through multi-unit bargaining is proscribed.

Once again, therefore, multi-unit doctrine is undermined even as it is up
held. The law feels compelled to acknowledge that interdependence among 
bargaining units makes collective unit action necessary. This acknowledge
ment, however, risks negating the practical and doctrinal significance of multi
unit bargaining law.

e. conclusion: coordinated bargaining doctrine

This section has examined the legal response to various coordinated bar
gaining strategies. In combination, these strategies may accomplish the imme
diate objectives of multi-unit bargaining: bargaining by a committee reflecting 
the interests of all units, uniform contract terms, and common dates for con
tract settlement and termination. Coordinated bargaining doctrine thus cre
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ates the possibility of multi-unit bargaining by another name. While 
negotiations are conducted formally on a single-unit basis, many multi-unit 
objectives may be accomplished.208

208. The Board decision in Phelps Dodge expressed this potential of coordinated bargaining strategy: 
[The unions’] request for a “most favored nation” type of clause, coupled with [their] proposal 
for a limited no-strike provision, would have permitted the unions, even though they had 
concluded a contract covering the Arizona operations, nevertheless to remain out on strike in 
concert with the employees in other operations, at which juncture [the unions] could then 
require [the company] to apply the best terms of the latter contract or contracts to the Arizona 
operations.

184 N.L.R.B. at 977 n.3.

Coordinated bargaining doctrine also undermines the underlying policy 
concerns of multi-unit doctrine. Labor law treats multi-unit bargaining de
mands as nonmandatory because such demands are seen as affecting the nego
tiations in other units, thereby undermining unit integrity and the 
representation rights of employees in those units. By contrast, coordinated 
bargaining doctrine acknowledges that negotiations in one unit may influence 
negotiations in other units. It therefore characterizes as mandatory subjects 
that have implications both for bargaining unit integrity and for representation 
rights. An expanded bargaining committee may include members not elected 
by unit employees, and may adopt a bargaining stance reflecting the collective 
interest of all units. A demand for a common expiration date reflects an effort 
to negotiate a contract term for other units; the theory under which it is 
mandatory explicitly acknowledges unit interdependence. Unions argue that a 
request for simultaneous settlement should be mandatory because it preserves 
the right to engage in a sympathy strike, which may redound to the benefit of 
the unit in the future; the Board and the courts have arguably adopted this 
reasoning. Finally, a “Most Favored Nations” clause permits a unit to insist 
that, under certain circumstances, negotiations in other units will determine 
contract terms in that unit.

Why does the law find these two doctrines simultaneously persuasive? The 
next section demonstrates that neither the language nor the logic of the Na
tional Labor Relations Act leads ineluctably to this state of affairs. It suggests 
that the Act can support the conclusion that a multi-unit bargaining demand is 
a mandatory bargaining subject, and that this conclusion would better reflect 
the practical realities of collective bargaining. The section thus suggests a way 
of reconciling the concerns of multi-unit bargaining doctrine with the implica
tions of coordinated bargaining doctrine.

The next section is not intended merely to demonstrate that multi-unit bar
gaining can be characterized as a mandatory subject. It is also meant to accen
tuate that the law embraces contradictions despite the possibility of their 
reconciliation. Neither doctrinal reasoning nor appreciation of policy fully ac
counts for this phenomenon. Rather, as section V suggests, we must be sensi
tive to the philosophical preconceptions that shape our response to legal 
argument.
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IV. Multi-Unit Bargaining as a Mandatory Subject

This section argues that both the language and underlying policy of the Na
tional Labor Relations Act can support classification of multi-unit bargaining 
as a mandatory subject of bargaining. It first examines the two principal ratio
nales for holding such a subject nonmandatory and suggests that neither is 
compelling. It then argues that the subject of multi-unit bargaining is compa
rable to other subjects the law has regarded as mandatory. It concludes that 
labor law can reconcile multi-unit and coordinated bargaining doctrines, but 
has chosen not to do so.

A. CONCLUSIVENESS OF ESTABLISHED UNIT

A demand for multi-unit bargaining is viewed as a threat to the integrity of 
the unit, whether that unit was established by voluntary recognition or by 
Board certification. Courts and the Board have seen the Board’s unit determi
nation authority (which, of course, relates only to certified units) as the princi
pal statutory obstacle to regarding the demand as mandatory.209 A concern for 
bargaining stability underlies this view of unit determination as conclusive for 
actual bargaining. Since the same policy concern supports the view that vol
untary establishment of units is conclusive, demonstration that the Board’s 
unit determination should not be presumed conclusive for actual bargaining 
purposes suggests that unit establishment by recognition should be no more 
conclusive.

209. See supra notes 71 to 92 and accompanying text (discussing denial of mandatory bargaining 
status to demand for multi-unit bargaining when Board has certified unit).

210. 29 U.S.C. § 159 (1982).
211. 46 NLRB Ann. Rep. 31 (1981) (emphasis added).
212. 29 U.S.C. § 159(b) (1982).
213. See J. Abodeely, R. Hammer & A. Sandler, The NLRB and the Appropriate Bargain

ing Unit 5 (rev. ed. 1981) [hereinafter cited as Abodeely) (election unit selected for electoral pur
poses, but has become equated with appropriate bargaining unit).

1. Statutory Interpretation of Section 9
Legislative History. The argument that a multi-unit bargaining demand
undermines the Board’s unit determination authority assumes that the Board 
sees the unit appropriate for electoral purposes as the unit appropriate for ac
tual bargaining. In fact, the Board does not. Its unit determination authority 
is contained in section 9 of the Act, which deals with Board-supervised elec
tions for the purpose of determining bargaining representatives.210 As a recent 
Board Annual Report states, “Incident to its authority to conduct elections, the 
Board has the power to determine the unit of employees appropriate for collec
tive bargaining.”211 The Board invokes this power only when it receives a peti
tion requesting that it conduct an election to ascertain whether a group of 
employees desire a collective bargaining representative.212 By determining an 
appropriate unit, the Board primarily establishes which group of employees 
will constitute the electoral unit.213

The Act’s legislative history demonstrates that both the Act’s sponsor and 
the Board’s first chairperson intended the grant of unit determination authority 
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lo the Board under section 9(b) to serve essentially electoral purposes. In his 
testimony, Francis Biddle, the Board’s first Chair, discussed the importance of 
majority rule in determining the bargaining representative for a group of em
ployees.214 He then noted that section 9(b) of the proposed Act addressed the 
question of “to what unit the majority rule applies.”215

214. Hearings on S. 1958 Before the Senate Comm, on Education and Labor, 74th Cong.. 1st Sess. at 
81-82 (1935) [hereinafter cited as Hearings on S. 1958} (statement of Francis Biddle. Chairman, 
NLRB), reprinted in 1 NLRB, Legislative History of the National Labor Relations Act, 1935, 
at 1457-58 (1949) [hereinafter cited as Legislative History).

215. HearingsonS. 1958, supra note 214, at 82 (testimony of Francis Biddle), reprinted in 1 Legisla
tive History, supra note 214, at 1458.

216. Hearings on S. 1958, supra note 214, at 433-34, reprinted in 2 Legislative History, supra note 
214. at 1819-20. Senator Wagner stated:

Somebody must decide whether the workers in all . . . plants vote as one, or whether each 
plant votes separately, or whether there are different crafts which do not relate to one another, 
where the workers in one craft do not know the problems of the workers in the other 
craft. . . Somebody must decide it, and [it] is ... a governmental function to decide.

Id.
217. Hearings on S. 1958, supra note 214, at 295, reprinted in 1 Legislative History, supra note 

214, at 1681.
218. Id.
219. Black & Decker Mfg., 147 N.L.R.B. 825, 828 (1964). Courts agree that the Board need not 

consider whether a requested unit is the most appropriate one. Marriott In-Flite Services v. NLRB, 652 
F.2d 202, 205 (1st Cir. 1981 ); see also NLRB v. J.C. Penney Co., 620 F.2d 718, 719 (9th Cir. 1980) (unit 
appropriate if within range of acceptable units under circumstances); MPC Restaurant Corp. v. NLRB, 
481 F.2d 75, 78 (2d Cir. 1973) (unit need not be only or most appropriate unit, merely an appropriate 
unit). Commentators as well have noted that Board unit determinations do not reflect decisions as to 
the best arrangement for actual bargaining. See Alexander, supra note 28, at 365 (Board criteria for 
determination of appropriate electorate exhibit little connection with collective bargaining structure); 
Rains, Determination of the Appropriate Bargaining Unit by the NLRB: A Lack of Objectivity Perceived, 
8 B.C. Ind. & Com. L. Rev. 175, 177 (1967) (Board approves any unit appropriate to encourage collec
tive bargaining).

220. See Allied Chem. & Alkali Workers Local 1 v. Pittsburgh Plate Glass Co., 404 U.S. 157, 172 
(1971) (Board unit determinations should effectuate exercise of employees' rights to representative self
organization and efficient collective bargaining); Kalamazoo Paper Box Corp., 136 N.L.R.B. 134, 137 

The same hearings reveal that Senator Wagner, the Act’s sponsor, also saw 
Board unit determination authority as a means of choosing an appropriate 
electorate. He was concerned that a unit include workers who shared common 
employment conditions,216 so that they could make an informed decision as to 
the desirability of collective bargaining.217 Unit selection by a presumably 
neutral party, he believed, would further this end by preventing inappropriate 
employee groupings.218

The Board itself has acknowledged that the unit it selects for representation 
purposes is not necessarily the most appropriate unit for actual bargaining pur
poses. Its declared policy is “to consider only whether the requested unit is an 
appropriate one even though it may not be the optimum or most appropriate 
unit for collective bargaining.”219

Interpretation by the Board and the Courts. Two principal objections
arise to characterization of Board unit determination authority as confined to 
selection of an electorate. First, the Board and the courts have consistently 
stated that the objectives of the Board’s determination are to ensure employee 
freedom of choice and to promote stable collective bargaining relationships.220 
The Supreme Court has articulated this theme in suggesting that the need to 
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“assure the coherence among employees necessary for effective collective bar
gaining and at the same time to prevent a functionally distinct minority group 
of employees from being submerged in an overly large unit” guide unit deter
minations.221 Under this line of reasoning, the Board is concerned with select
ing not only an electoral unit but also a collective bargaining unit.

(1962) (Board seeks in unit determinations to ensure right to self-organization and foster industrial 
stability through collective bargaining).

221. Pittsburgh Plate Glass, 404 U.S. at 172-73.
222. As one commentator notes:

Should a dissimilarity of interests exist [within a designated unit], then surely collective bar
gaining would be severely impeded. ... A single agreement for a bargaining unit composed 
of employees with diverse interests would lead to unrest, chaos, and possibly disruption of 
production. Similarly, a unit so narrowly defined as to exclude employees with common in
terests would likewise lead to instability and confusion.

Abodeely, supra note 213, at 12.
223. See supra note 219 and accompanying text (Board selects an appropriate unit for bargaining, 

not necessarily the most appropriate unit).
224. See supra notes 63 to 65 and accompanying text (discussing voluntary adoption of multi-unit 

bargaining).
225. General Motors Corp., 120 N.L.R.B. 1215 (1958).
226. Id. at 1218.
227. Id. at 1221.
228. Id. See also Owens-Illinois Glass Co., 108 N.L.R.B. 947, 949-50 (1954) (pattern of multi-plant 

bargaining and assimilation of single-plant contracts into multi-plant contract establishes multi-plant 
bargaining unit); Firestone Tire & Rubber Co., 103 N.L.R.B. 1749, 1750 (1953) (“effective history of 
collective bargaining on a multi-plant basis” establishes single bargaining unit).

To acknowledge that the Board must consider whether the unit it designates 
can provide a basis for bargaining is not to say, however, that the Board con
siders which unit will most effectively promote meaningful bargaining. The 
Board’s concern is that bargaining be at least possible on the basis of the unit it 
selects for electoral purposes. If serious internal conflicts exist within a unit, 
the reason for conducting an election in the first place—to produce collective 
bargaining—may never be satisfied.222 The Board, therefore, simply seeks as
surance that bargaining can in fact take place on the basis of the electoral unit 
chosen as appropriate.

That bargaining can take place under a certain arrangement does not mean 
that henceforth it should take place in that format. To hold otherwise is to risk 
imposing an admittedly inferior bargaining structure on the party for whom it 
is disadvantageous.223 The Board acknowledges the possibility of unit obsoles
cence in its acceptance of consensual modification of bargaining units.224 Such 
modification is permitted even if the Board has previously certified a different 
unit as appropriate.

The Board has found, for example, that a history of bargaining for several 
different certified units at once effectively creates a single-unit plant. In Gen
eral Motors Corp. ,225 the company and union had historically engaged in cen
tralized bargaining for all plants in which the union represented employees, 
despite Board certification of numerous single plant units as appropriate.226 
The Board found that this practice had created a single companywide bargain
ing unit.227 The Board concluded that the single plant units it had originally 
certified were “too narrow in scope and therefore inappropriate for purposes of 
collective bargaining.”228
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The Board has thus explicitly admitted that its unit determinations may not 
reflect bargaining conditions with the passage of time, and are not even neces
sarily optimal for actual bargaining purposes when made. Certainly the Board 
needs to take some practical note of the feasibility of bargaining when select
ing a unit. This does not mean, however, that the Board’s determination 
should be presumed to have established conclusively actual bargaining 
arrangements.

Nonetheless, a second argument can be raised against characterizing the 
Board’s unit determination authority as confined to electorate selection. This 
argument rests on the Board’s unit modification authority, which is derived 
from its unit determination authority.229 The Board exercises its unit modifica
tion authority to resolve disputes between the parties over which employees 
are included in the relevant unit.230 These decisions arguably do not reflect 
concern with electoral units, but with actual bargaining arrangements. Indeed, 
unit modification is expressly contingent on the absence of a question of repre
sentation requiring an election.231

229. The Board’s unit modification authority derives from rule 102.60(b) of its Rules and Regula
tions, 29 C.F.R. § 102.60(b) (1983), which in turn rests on sections 10(d) and 9(b) of the Act. 29 U.S.C. 
§§ 160(d) and 159(b) (1982), respectively. Rule 102.60(b) provides that “[a] petition for clarification of 
an existing bargaining unit or a petition for amendment of certification, in the absence of a question 
concerning representation, may be filed by a labor organization or by an employer.” A petition for 
clarification is filed with respect to a unit established by voluntary recognition, while a petition for 
amendment is filed with respect to a unit established by Board certification. Gorman, supra note 2, at 
51.

230. See generally Abodeely, supra note 213, at 113-31 (discussing unit modification authority).
231. 29 C.F.R. § 102.60(b) (1983).
232. See. e.g., Lufkin Foundry & Mach. Co.. 174 N.L.R.B. 556 (1969) (dispute over foremen classi

fied as supervisors); B.J. Camey Co., 157 N L R B. 1285 (1966) (dispute over classification of summer 
student employees); Formica Corp., 142 N.L.R.B 433 (1963) (dispute over workers transferred from 
classifications within unit to new positions).

233. Westinghouse Elec. Corp., 142 N.L.R.B. 317 (1963).
234. Id. at 317-18.
235. Id.
236. Id. at 318 n.2.
237. Id. at 320.
238. See Fox Co., 158 N.L.R.B. 320, 322 (1966) (unit encompassing employees ai company's Cincin

nati plant not modified to include painters at subsidiary plant when those painters integral pan of 
subsidiary's operations and are included in subsidiary’s production and maintenance unit); Brockton- 
Taunton Gas Co., 132 N.L.R.B. 940, 942 (1961) (unit not modified to include district representatives 

The Board actually uses its unit modification authority, however, to serve a 
function analogous to determination of an electoral unit. The Board often ex
ercises its authority to resolve job classification disputes, such as whether new 
classifications are included within the unit or whether employees are correctly 
classified.232 For instance, in Westinghouse Electric Corp. 233 the bargaining 
unit included all employees except “manufacturing engineers.”234 When the 
company classified certain new employees as manufacturing engineers, the 
union sought reclassification pursuant to the Board’s unit modification author
ity.235 236 Finding that the employees had been correctly classified,230 the Board 
held that they were excluded from the bargaining unit.237

The Board also uses its unit modification authority to resolve issues arising 
when new employees are added to the work force by, for instance, expansion 
of operations or acquisition of a new facility.238 In such cases, the Board de
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cides whether the new employees represent an “accretion” to the existing unit, 
in which case the unit is modified to include them.239 If the new positions have 
an identity separate from the existing unit, however, the Board deems the unit 
modification petition inappropriate240 and orders a new representation 
election.

even though functions of representatives have changed when representatives' functions not identical 
with those of unit employees).

239. The Third Circuit defined an accretion as “the incorporation of employees into an already 
existing larger unit when such a community of interest exists among the entire group that the additional 
employees have no separate unit identity.” NLRB v. Security-Columbian Banknote Co., 541 F.2d 135, 
140 (3d Cir. 1976).

240. See 29 C.F.R. § 102.60(b) (1983) (unit modification order not granted when question concern
ing representation exists).

241. See supra notes 210 to 234 and accompanying text (arguing that Board does not determine most 
appropriate unit for bargaining purposes when determining appropriate unit for electoral purposes).

242. Abodeely, supra note 213, at 117.
243. Libbey-Owens-Ford Glass Co., 169 N.L.R.B. 126 (1968), enforcement denied, 189 N L R B. 871 

(1971), vacated sub nom. United Glass & Ceramic Workers v. NLRB. 463 F.2d 31 (3d Cir. 1972).
244. 169 N.L.R.B. at 126.
245. Id.
246. The Board originally granted the clarification conditioned on employee approval of the consoli

dation in a special election. Id. at 128. Although the employees approved the merger, the employer 
refused to include one of the units in the combined elections. 189 N.L.R.B. at 871. The union then 
filed a charge of refusal to bargain in good faith. Id. The Board, reversing its earlier position, adopted 
the rationale of the dissenters in the original case and dismissed the complaint. Id. at 871 (adopting 
dissent in Libbey-Owens-Ford. 169 N.L.R.B. at 129).

247. 189 N L R B, at 871 (adopting dissent in Libbey-Owens-Ford, 169 N.L.R.B. at 129).
248. Id. (adopting dissent in Libbey-Owens-Ford, 169 N.L.R.B at 129-30).
249. Id. (adopting dissent in Libbey-Owens-Ford, 169 N.L.R.B. at 130).

The Board thus uses its unit modification authority essentially to ask 
whether the interests of a group of employees are sufficiently similar to com
prise a unit. The Board considers the same substantive issues as raised by a 
representative proceeding, despite the absence of the technical requirements 
for a question concerning representation. In effect, the Board asks: Had these 
job classifications existed at the time of the original election, would they have 
been part of the electoral unit? As demonstrated earlier,241 the factors relevant 
to this determination are quite distinct from those affecting the appropriate 
format for actual negotiations.

The Board’s refusal to use its unit modification authority to merge existing 
units underscores its lack of concern with bargaining arrangements.242 In Lib
bey-Owens-Ford Glass Co. ,243 the Board considered a clarification petition 
which sought to merge an eight-plant unit with two single-plant units.244 The 
union filed the petition after the employer had refused in negotiations to con
sider consolidating the units.245

The Board ultimately246 held that it would not order the merger of existing 
units in the absence of a question concerning representation.247 According to 
the Board, issues involving the scope of units during the bargaining process, as 
distinguished from the electoral process, are inappropriate for either represen
tation or unit modification procedures.248 It concluded that “as matters stand, 
the merger of units is left to voluntary bargaining by the parties unless the 
choice of a bargaining representative is an issue.”249

Although the Third Circuit subsequently ruled that the Board has authority 
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to use its unit modification procedure to merge existing units,250 the Board has 
consistently refused to do so.251 The Board has thus adopted the Libbey- 
Owens-Ford concurrence of its chairman,252 who stated that he believed the 
issue of changes in the size of a multi-plant bargaining unit should be resolved 
by the bargaining of the parties and not by the Board, regardless of its unit 
modification authority.253

250. United Glass & Ceramic Workers v. NLRB. 463 F.2d 31, 35 (3d. Cir. 1972), vacating Libbev- 
Owens-Ford, 189 N L R B. 871 (1971).

251. In Southern Cal Water Co., 241 N.L.R.B 771 (1979), the Board dismissed an employer petition 
to clarify the existing unit determination, refusing to “engage in a unit determination process which 
would have representational consequences.” Id. at 773. The Board “reaffirmed the reasoning and the 
resulting determination” in Libbey-Owens-Ford, and termed the reasoning “dispositive of the case 
herein.” 241 N.L.R.B. at 773.

252. 189 N.L.R.B. 871, 871 (Miller, Chairman, concurring).
253. Id. at 872.
254. The policy considerations discussed in the remainder of this subsection apply as well to a disa

greement over the scope of a unit previously established by voluntary recognition.
255. Section 1 of the Act concludes:

It is hereby declared to be the policy of the United States to eliminate the causes of certain 
substantial obstructions to the free flow of commerce and to mitigate and eliminate these 
obstructions when they have occurred by encouraging collective bargaining and by protecting 
the exercise by workers of full freedom of association, self-organization, and designation of 
representatives of their own choosing, for the purpose of negotiating the terms and conditions 
of their employment or other mutual aid or protection.

29 U.S.C. § 151 (Wil), see supra notes 71 to 95 and accompanying text (discussing judicial perceptions 
of effects of multi-unit bargaining on industrial stability).

The Board has therefore made it clear that it is not concerned with appropri
ate bargaining arrangements in unit modification decisions. In unit modifica
tion decisions, just as in unit determination decisions, the Board is assessing 
whether a certain group of employees should be represented by a bargaining 
agent. The Board's unit modification activity thus provides no support for the 
contention that the Board is concerned with establishing an optimum bargain
ing format.

In sum, section 9(b) of the Act is not a textual barrier to classification of 
multi-unit bargaining as a mandatory subject. The Board’s unit determination 
authority under that section involves only the selection of an appropriate elec
toral unit for a representation election. It does not reflect a judgment about the 
separate issue of the appropriate unit for actual bargaining. An attempt to 
expand the actual bargaining unit, therefore, does not violate section 9(b); no 
unilateral attempt is being made to modify the electoral unit designated by the 
Board.

2. Policy Considerations
Even though section 9 does not dictate that the Board’s unit determinations 

should be deemed conclusive for bargaining purposes, broader policy concerns 
might suggest this result.254 Arguably, the parties’ acceptance of the Board’s 
unit determination creates certainty as to demarcation of bargaining obliga
tions. This certainty, in turn, helps to promote industrial stability, one of the 
basic objectives of the Act.255

Inflexible adherence to established unit determinations, however, probably 
does not produce this result. Instead, the Board’s initial determination may 
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lock the parties into asymmetrical, and thus ineffective, bargaining 
arrangements.256

256 It will, al the least, prevent one party from making a desired change without agreement by the 
other party.

257. See 29 U.S.C. § 151 paras. 2-3 (1982) (inequality of bargaining power between employee and 
employer substantially burdens flow of commerce; collective bargaining promotes flow).

258. See supra notes 23 to 28 and accompanying text (discussing consequences of fragmented bar
gaining units).

259. See supra notes 243 to 262 and accompanying text (discussing Board use of unit modification 
authority).

260. See supra text accompanying notes 71 to 81 (discussing Douds}.

The Act is concerned not merely with the formalities of the bargaining pro
cess, but with its effectiveness as well. Underlying the Act is the hope that 
collective bargaining will redress the “inequality of bargaining power” be
tween employee and employer.257 Yet serious inequalities in bargaining power 
emerge if individual bargaining units must negotiate separately with a single 
employer.258 These inequalities undercut meaningful collective bargaining.

Because a union cannot lawfully insist upon multi-unit negotiations, and 
because the Board will not entertain a unit modification petition in order to 
achieve such negotiations,259 * the union must obtain the employer’s consent to 
rectify the imbalance in bargaining position. Rare indeed is the employer who 
agrees to diminish its own bargaining power. If coordinated bargaining is an 
infeasible response to this situation, the prolonged asymmetry of bargaining 
relations that results may discourage reliance on collective bargaining, as em
ployees seek more effective and disruptive means of influencing the employer. 
Such means are likely to produce the industrial strife and obstruction of com
merce the Act was intended to prevent. A conclusive presumption against ex
pansion of the unit for bargaining purposes thus runs counter to the policy of 
the Act.

There is a second rebuttal to the policy defense of multi-unit doctrine: the 
scope of the bargaining unit destroys bargaining stability no more than any 
other subject of collective bargaining. Negotiations always occur in the 
shadow of the current contract, which reflects past agreement on a variety of 
subjects Disagreement on any of these subjects—wages, pensions, work 
rules—may precipitate a strike or lockout. The law recognizes that in general 
the unfettered conflict of the parties should resolve these disagreements. No 
presumption exists, for instance, that when the parties disagree over pension 
contributions, the amounts will remain at the level specified in the old con
tract. Yet holding the parties to the old bargaining structure unless they both 
agree to change achieves a comparable result.

A corollary to the point that disagreement over the scope of the unit does 
not destroy bargaining stability any more than conflict over other issues is that 
agreement over unit scope is not a precondition to bargaining over wages, 
hours, and working conditions. The court in Douds™ depicts unit scope as a 
procedural issue that must be resolved before “substantive” bargaining can 
begin. A demand for multi-unit negotiations, however, is usually made in the 
context of explicit negotiations over wages, hours, and working conditions.

The parties typically come to the table with proposals on “substantive” con
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tract terms. On the employee side, an expanded bargaining committee261 de
velops substantive proposals for terms it hopes will apply uniformly to all 
units. On the employer side, a company knows which employees are included 
in which bargaining units, and has typically established a negotiating position 
on their wages, hours, and working conditions. A demand for multi-unit bar
gaining does not prevent the parties from reaching such issues. It merely raises 
the question of which employees will be affected by their resolution. Of 
course, insistence to the point of impasse on a multi-unit proposal will prevent 
the parties from reaching final agreement, but this is equally true of any other 
mandatory subject.

261. See supra notes 137 to 141 and accompanying text (discussing formation of expanded bargain
ing committee and its initial request for multi-unit bargaining).

262. See supra notes 242 to 262 and accompanying text (discussing Board’s refusal to use unit modi
fication authority to redefine units for bargaining purposes).

263. In NLRB v. Burns Int’l Sec. Services, Inc., 406 U.S. 272 (1972), the Supreme Court noted: 
Preventing industrial strife is an important aim of federal labor legislation, but Congress has 
not chosen to make the bargaining freedom of employers and unions totally subordinate to 
this goal. When a bargaining impasse is reached, strikes and lockouts may occur. This bar
gaining freedom means both that parties need not make any concessions as a result of Gov
ernment compulsion and that they are free from having contract provisions imposed upon 
them against their will.

Id. at 287.
264. See supra notes 96 to 131 and accompanying text (discussing citation of cases concerning em

ployee representation rights as support for multi-unit doctrine).

A final response to the industrial stability defense of multi-unit doctrine is 
that the Board is not equipped to use its unit determination or modification 
authority to define appropriate bargaining arrangements—nor should it. The 
Board has wisely recognized its own limitations in this regard.262 Such a role 
would necessarily require an ongoing assessment of the relative strengths and 
weaknesses of the parties under different bargaining structures. Furthermore, 
any Board decision would have to reflect its own preference for a particular 
balance of power, a posture inconsistent with the Act’s policy that the parties’ 
use of economic weapons should determine the most appropriate arrangement 
for actual bargaining.263 The dynamic character of bargaining relationships 
suggests instead that the parties, who are most familiar with the situation, 
should make these periodic readjustments. Accordingly, imposition of bar
gaining relationships by the Board would be contrary to the Act’s objective of 
encouraging the collective bargaining process to promote industrial stability.

B. INFRINGEMENT ON EMPLOYEE FREEDOM OF CHOICE

The second major rationale for treating a multi-unit bargaining demand as 
nonmandatory is that such a demand attempts to impose an unelected bargain
ing representative on the employees of a unit. As noted above, courts have 
cited precedents that address what are regarded as analogous attempts at inter
ference.264 An examination of the statutory basis for this rationale and the 
presumably analogous situations reveals, however, that a multi-unit bargain
ing demand does not implicate representation rights.

The Fifth Circuit, citing a case in which a union attempted to expand a 
bargaining unit to include non-union employees, suggested that multi-unit 
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bargaining demands infringe upon the employees’ right to refrain from bar
gaining collectively.265 Demands for multi-unit bargaining, however, should 
not raise this concern. By definition, such a demand is an effort to negotiate a 
master contract for employees in bargaining units, that is, employees who are 
already represented by a union. No effort is made to impose collective bar
gaining on non-unionized employees.

265. See Newspaper Prod. Co. v. NLRB. 503 F.2d 821, 828 (5th Cir. 1974) (union demand to repre
sent employees outside unit mandatory, unlike most requests for unit expansion, because, inter alia, 
outside employees already represented by same union and therefore union demand does not interfere 
with representation rights); supra notes 116 to 121 and accompanying text (discussing Newspaper Prod. 
Co.}.

266. See supra text accompanying notes 96-98 (discussing implications of section 9(a) of Act for 
representation rights).

267. See Hess Oil & Chem. Corp. v. NLRB, 415 F.2d 440. 444 (5th Cir. 1969) (attempt by employer 
to restrict bargaining unit to exclude certain employees violates section 9(a) of Act), cert, denied, 397 
U.S. 916 (1970).

268. See supra text accompanying notes 99 to 101 (discussing implications of section 8(b)(4)(ii)(C) of 
Act for representation rights).

269. See Smith Steel Workers v. A.O. Smith Corp., 420 F.2d 1, 7 (7th Cir. 1969) (union demand to 
represent employees in unit represented by different union prohibited as unfair labor practice); Interna
tional Bhd. of Elec. Workers, 119 NLRB 1792, 1796, enforced, 266 F.2d 349 (5th Cir. 1959) (same).

270. S. Rep. No. 573, 74th Cong., 1st Sess. 13 (1935), reprinted in 2 Legislative History, supra 
note 214, at 2313.

271. Labor Disputes Act, 1935: Hearings on H.R. 6288 Before the House Comm, on Labor, 74th 
Cong., 1st Sess. 16. (statement of Robert F. Wagner, Senator from New York), reprinted in 2 Legisla
tive History, supra note 214, at 2490.

272. 29 U.S.C. § 158(a)(5) (1982).
273. See Hess Oil & Chem. Corp. v. NLRB, 415 F.2d 440, 445 (5th Cir. 1969) (employer may not 

demand exclusion of employees from contractually established unit), cert, denied, 397 U.S. 916 (1970); 
Newport News Shipbldg. & Dry Dock Co., 236 N.L.R.B. 1637, 1643 (1978) (employer may not insist on 

Multi-unit bargaining demands are also presumed to implicate section 9(a)’s 
requirement that the representative selected by a majority of the unit's employ
ees be its exclusive bargaining agent.266 Section 9 certainly supports preclu
sion of employer insistence on a change in unit scope.267 Along with section 
8(b)(4)(ii)(C),268 it also prevents unions from demanding unit expansion for 
the purpose of representing employees of another union.269 A demand for 
multi-unit bargaining, however, does not conflict with the purposes of these 
sections.

A primary function of the majority rule concept of section 9(a) is to prevent 
the employer from fostering division among employees. Providing that the 
unit representative is its exclusive bargaining agent ensures uniformity of con
tract terms. As the Senate report on the Act notes, such uniformity is necessary 
because of the difficulty in applying two or more sets of agreements simultane
ously to one set of workers.270

Senator Wagner testified that the majority rule provision also reflected a 
concern about employer interference. The Senator stated that the section pre
vented an employer from bargaining with individuals or minority groups in a 
unit once the majority representative had been selected.271

Section 8(a)(5),272 which requires employers to bargain with employee rep
resentatives chosen according to section 9, also reflects concern about em
ployer interference with employee representation rights. These sections 
provide the statutory basis for holding employer demands for modification of 
the bargaining unit to be nonmandatory.273 Allowing an employer to insist, for 
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instance, that certain employees be excluded from a unit, or that the union 
bargain for employees outside the unit, would allow the employer to evade its 
central obligation under the Act: to bargain with the representative chosen by 
a majority of the employees. Under the Act, employers must “deal with un
ions as representatives of specified bargaining units rather than as representa
tives of other units that employers might prefer.”274

contraction of bargaining unit from that previously established by the parties), enforced. 602 F.2d 73 
(4th Cir. 1979); Steere Broadcasting Corp. 158 N.L.R.B. 487, 507 (1966) (employer may not demand 
exclusion of employees from bargaining unit certified by Board).

274. Harper, Leveling the Road from Borg-Wamer to First National Maintenance: 77?^ Scope of 
Mandatory Bargaining. 68 Va. L. Rev. 1447, 1489 (1982). The court in McQuay-Norris Mfg. Co. v. 
NLRB. 116 F.2d 748 (7th Cir. 1940), emphasized this obligation in reviewing an employer’s insistence 
that the union bargain only for its members with the unit:

[T]he recognition required by 9(a) is not a bargaining matter as petitioner sought to make it. 
When it was disclosed to petitioner that Local 226 represented a majority of the employees in 
the appropriate unit . . . the obligation was fixed upon it to recognize the Local as the sole 
and exclusive bargaining agent, not only for all the members of the Union, but for all employ
ees. In place of complying with this statutory requirement, petitioner made it the subject of a 
long and extended bargaining process.

Id. at 751.
275. See McLeod v. General Elec. Co., 257 F. Supp. 690, 705 n.13 (S.D.N.Y. 1966) (citing, inter alia., 

NLRB v. Wooster Division of Borg-Wamer Corp., 356 U.S. 342 (1958), to support assertion that union 
demand for multi-unit bargaining nonmandatory); supra text accompanying notes 105 to 115 (discuss
ing McLeod).

276. See supra text accompanying notes 71 to 82 (first function to prevent employer from fostering 
division among employees).

277. See Kenin v. Warner Bros. Pictures, Inc., 188 F. Supp. 690, 695 (S.D.N.Y. 1960) (citing section 
9(a)) (prime objective of NLRB to prevent parallel, overlapping claims by rival unions).

Classifying an employer demand for unit alteration as nonmandatory there
fore furthers section 9(a)’s purpose of preventing employer interference with 
employee freedom of choice. The courts have mistakenly assumed that a com
parable union demand should be classified identically.275 A union demand for 
multi-unit bargaining, however, implicates none of the concerns underlying 
the legal status of employer demands for unit alteration.

In addition to the obvious fact that a union demand does not involve at
tempted employer interference, a multi-unit bargaining committee does not at
tempt to negotiate for only certain groups within a unit. It instead seeks to 
represent every employee within each of the units for which it seeks to bargain. 
The demand thus creates neither the practical problem of implementing dispa
rate contract terms for various members of the unit, nor the political problem 
of undermining the unit’s bargaining representative through separate agree
ments. Furthermore, multi-unit bargaining better addresses the concern that 
effective collective bargaining not be impeded by the employer playing em
ployees against one another. Its very purpose is to prevent the employer from 
taking advantage of the fragmented structure of bargaining arrangements. 
The cases holding an employer demand for unit alteration non-mandatory 
thus do not support the application of section 9(a) to a union multi-unit bar
gaining demand.

A second function of section 9(a)276 is to prevent conflict among unions over 
representation rights. It eliminates the possibility that rival unions will make 
different claims against one employer for the same employees.277
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Section 8(b)(4)(ii)(C)278 reflects a similar concern. It allows an unfair labor 
practice charge to be lodged against a union that attempts to induce an em
ployer not to bargain with a certified representative. Senator Morse, who pro
posed adding Section 8(b)(4)(ii)(C) to the Taft-Hartley Bill, indicated it would 
prevent a union that had lost an election from “strik[ing] or boycotting] in an 
effort to have the employer disregard the obligation placed upon him by rea
son of the Board certification.”279

278. 29 U.S.C. § 158(b)(4)(ii)(C).
279. 93 Cong. Rec. 1910 (March 10, 1947). in Senate Comm, on Labor and Public Welfare, 

Legislative History of the Labor Management Relations Act, 1947 at 982 (1974).
280. See supra note 269 and accompanying text.
281. See United States Pipe & Foundry v. NLRB, 298 F.2d 873, 877 n.7 (5th Cir. 1962) (citing, zn/er 

alia, NLRB v. Local 19, lnt'1 Bhd. of Longshoremen, 286 F.2d 661 (7th Cis.) cert, denied, 368 U.S. 820 
(1961)).

282. See Wagner, supra note 14. at 734 (multi-unit committee reflects “composite of majority 
representatives”).

283. Douds v. Local 24368, United Wire & Metal Workers Union, 86 F. Supp. 542, 544 (S.D.N.Y. 
1949).

284. See supra notes 137 to 174 and accompanying text (discussing expanded bargaining 
committees).

Such concerns have led courts to forbid a union from insisting that employ
ees represented by another union be included in its bargaining unit.280 These 
cases have been cited to support the proposition that a union demand for 
multi-unit bargaining is not a mandatory subject of bargaining.281

A union request for multi-unit bargaining, however, does not occur in a 
situation in which rivalry exists between or among labor organizations. The 
separate bargaining units agree that the multi-unit committee will represent 
them in negotiations. No competitive efforts are made to dislodge bargaining 
representatives involuntarily. Rather, the unit representatives cooperate in de
vising bargaining arrangements to serve the interest of their members. Multi
unit bargaining proposals thus do not subvert employees’ choice of representa
tive, but instead satisfy the unit representative’s duty to serve the interests of 
unit employees.282

Of course, unit representatives do not properly represent their members’ in
terests if by engaging in such cooperative strategies the representatives inval
idly delegate their authority. The cases indicate that such invalid delegation 
occurs only when a representative completely abdicates its duties. For in
stance, an elected representative improperly delegates its authority by signing 
an agreement with a second union “waiving] all claim to be or to become 
bargaining agent for the employees.”283

By contrast, a representative who cooperates with a multi-unit committee 
fulfills the obligation to act in the best interests of the unit employees. It seeks 
merely to act in concert with others, rather than to withdraw from negotiations 
altogether. Furthermore, it continues exclusively to perform other representa
tive functions involved in contract administration, such as processing 
grievances.

The freedom of unit representatives to arrange for members of other units to 
participate on expanded bargaining committees negotiating on a single-unit 
basis underscores the notion that multi-unit bargaining does not constitute in
valid delegation of authority.284 The issue of improper delegation is not raised 
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in such instances, because the unit representative is presumed to act on behalf 
of unit employees.285 This same presumption should be extended to represent
atives who cooperate with a multi-unit bargaining committee.

285. See Procter & Gamble Mfg. Co. v. NLRB, 658 F.2d 968, 977 (4th Cir. 1981) (employer bears 
burden of proving that use of outsiders is attempt to engage in multi-unit bargaining); NLRB v. Indi
ana & Mich. Elec. Co., 599 F.2d 185, 190 (7th Cir. 1979) (unit has right to choose whomever it wants as 
representatives unless employer proves existence of extraordinary circumstances creating danger to col
lective bargaining process).

286. See supra notes 242 to 253 and accompanying text (discussing Board’s refusal to use unit modi
fication authority to handle unit merger requests).

287. Libbey-Owens-Ford, 189 N.L.R.B. 871, 871 (1971) (incorporating dissent in Libbey-Owens-Ford 
Glass Co., 169 N.L.R.B. 126, 129 (1968)).

288. United Glass & Ceramic Workers v. NLRB, 463 F.2d 31, 36-37 (3d Cir. 1972).
289. See Southern Cal. Water Co., 241 N.L.R.B. 771, 773 (1979) (rejecting employer request for 

election on issue of unit merger).

One final point suggests that multi-unit bargaining in no way restricts em
ployee freedom of choice. The Board has refused to treat a request for merger 
of existing bargaining units as raising a question of representation.286 The 
Board instead characterizes merger requests as raising issues of unit scope.287 
The Third Circuit has held that the Board possesses authority to conduct an 
election even though requests for mergers do not rise to the level of formal 
“questions of representation,”288 but the Board has steadfastly refused to do 
so.289 The Board, therefore, cannot consistently regard multi-unit bargaining 
requests as raising issues of representation.

In sum, a demand for multi-unit bargaining involves no infringement on 
employee freedom of choice. The demand contravenes none of the purposes 
underlying sections of the Act dealing with representation rights. Moreover, 
the cases cited to support the characterization of multi-unit bargaining de
mands as nonmandatory are inapposite. Multi-unit bargaining raises no issues 
under section 7, because no attempt is made to represent non-union members. 
Nor does it impair either of the functions of section 9(a). Although employer 
attempts at unit alteration raise the concern that the employer is attempting to 
evade its bargaining obligations through fragmentation of the unit, compara
ble union demands are efforts to carry out its bargaining obligation, and thus 
should not be treated similarly. Finally, union demands for joint bargaining 
represent cooperation, rather than competition, among unions. Holding these 
demands nonmandatory thus does not serve the purpose of preventing juris
dictional disputes among unions, which is a concern of both sections 9(a) and 
8(b)(4)(ii)(C).

C. CONSISTENCY WITH MANDATORY BARGAINING DOCTRINE

The preceding discussion has suggested that neither the language of the Na
tional Labor Relations Act nor its underlying policy concerns are barriers to 
the mandatory status of a multi-unit bargaining demand. The analysis below 
shifts focus from the negative to the positive. It examines decisions construing 
the scope of mandatory subjects of bargaining, and argues that, leaving aside 
the objections discussed above, a demand for multi-unit bargaining should be 
mandatory under the test used by the courts and Board. Further, it suggests 
that even if a multi-unit demand is interpreted as an attempt to represent em
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ployees outside the unit, it can nonetheless be reconciled with mandatory bar
gaining doctrine.

The Supreme Court’s decision in NLRB v. Wooster Division of Borg- 
Warner'190 established the distinction between mandatory and nonmandatory 
subjects of bargaining. Mandatory subjects are those relating to “wages, 
hours, and other terms and conditions of employment;” all other subjects are 
nonmandatory.290 291

290. 356 U.S. 342 (1958).
291. Id. at 349.
292. Seattle First Nat’l Bank v. NLRB. 444 F.2d 30, 32-33 (9th Cir. 1971).
293. See Mackey v. National Football League, 543 F.2d 606, 615 (8th Cir. 1976) (whether agreement 

concerns mandatory subject depends not on form but on practical effects).
294. Local 24, lnt’1 Bhd. of Teamsters v. Oliver, 358 U.S. 283, 293-95 (1959).
295. Ford Motor Co. (Chicago Stamping Plant) v. NLRB, 441 U.S. 488. 503 (1978).
296. Fiberboard Paper Prods. Corp. v. NLRB, 379 U.S. 203, 210-11 (1964).
297. NLRB v. Columbia Tribune Publishing Co., 495 F.2d 1384, 1390-91 (8th Cir. 1974).
298. Schick v. NLRB, 409 F.2d 395, 398 (7th Cir. 1969).
299. Mackey v. National Football League, 543 F.2d at 615.
300. 543 F.2d 606 (8th Cir. 1976).
301. Id. at 615.
302. Id.
303. See supra notes 23 to 28 and accompanying text (discussing consequences of fragmented bar

gaining units).

In applying this distinction, courts have construed the phrase “wages, hours, 
and other terms and conditions of employment” broadly. They have held that 
an issue is a subject of mandatory collective bargaining if it “materially or 
significantly affects the terms or conditions of employment,”292 even if the is
sue appears to deal with a subject outside the bargaining unit.293 Thus, the 
courts have held mandatory such subjects as minimum equipment rental rates 
paid to truck owner-drivers outside the bargaining unit,294 in-plant cafeteria 
and vending machine prices,295 the decision to subcontract work out of the 
unit,296 technological change in production operations,297 the position of new 
employees on seniority lists,298 and interteam compensation paid when a pro
fessional football player signs with a new team upon expiration of his 
contract.299 300

The Eighth Circuit’s decision in Mackey v. National Football League1,00 typi
fied this expansive approach. The court noted that, on its face, the require
ment that a football player’s new owner compensate the player’s former team 
did not deal with “wages, hours, and other terms and conditions of employ
ment.”301 The court held that the requirement was a mandatory subject of 
bargaining, however, because it restricted a player’s ability to move from one 
team to another and depressed player salaries.302

Judged by these standards, a request for multi-unit bargaining is materially 
related to wages, hours, and working conditions. As described above,303 frag
mentation of the bargaining structure decreases the economic leverage avail
able to unions in negotiations. Fragmentation allows an employer to shift 
production from striking to nonstriking plants, undercutting the effectiveness 
of a strike. The Fifth Circuit relied on the employer’s ability to shift produc
tion among units in holding a demand for a common contract expiration date 
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to be a mandatory subject of bargaining.304 Fragmentation also allows an em
ployer to play lower-cost units against higher-cost units, undercutting the abil
ity of the latter to maintain favorable contract terms obtained in past 
bargaining.305

304. United States Pipe & Foundry v. NLRB. 298 F 2d 873, 877 (5th Cir. 1962); see supra notes 177 
to 191 (discussing decision in U.S. Pipe & Foundry and its implications).

305. Hildebrand, supra note 25 at 525; see supra text accompanying notes 25 to 28 (discussing em
ployer leverage arising from unit fragmentation).

306. Shell Oil Co., 194 N L R B 988, enforced, 486 F.2d 1266 (D.C. Cir. 1973).
307. Id. at 995; see supra notes 82 to 93 and accompanying text (discussing Shell Oil).
308. Allied Chem. Workers, Local 1 v. Pittsburgh Plate Glass, 404 U.S. 157, 179 (1971).
309. 404 U.S. 157 (1971).
310. Id. at 172. An employer must bargain only with the representatives of its employees. 29 U.S.C. 

§ 158(a)(5) (1982), and the Court held that retirees are not employees. 404 U.S. at 172.
311 Pittsburgh Plate Glass, 404 U.S. at 176-82. The Board had accepted this contention, as an alter

native basis for its holding that the retirement benefits were a mandatory subject. Pittsburgh Plate 
Glass, 177 N.L.R.B. 911, 195 (1969).

312. Id. at 182.
313. Id. at 179. The Court denied, however, that the test “turns only on the impact of the third-party 

matter on employee interests. Other considerations, such as the effect on the employer's freedom to 
conduct his business, may be equally important.” Id. at 179 n.19.

314. 358 U.S. 283 (1959).
315. Pitttsburgh Plate Glass, 404 U.S. at 178 n.18 (quoting Oliver, 358 U.S. at 294).

Even decisions holding a demand for multi-unit negotiations nonmandatory 
have acknowledged that this demand is related to wages, hours, and working 
conditions. The Board in Shell Oil Co. ,306 for instance, stated that, other con
siderations aside, multi-unit bargaining was “sensible, reasonable, and just” 
when management proposed pension plan terms applicable to all units.307 If 
other objections to multi-unit bargaining were resolved, the issue would fit 
squarely within the scope of mandatory subjects.

Alternatively, even if these demands are interpreted as union attempts to 
represent employees outside the unit, the demands may nevertheless be consid
ered mandatory if matters outside the unit “vitally affect” the terms and condi
tions of employment within the unit.308 309 In Allied Chemical Workers, Local I v. 
Pittsburgh Plate Glass?09 a union demanded to negotiate changes in the health 
insurance benefits of retirees. The Court held that the retirees were not mem
bers of the bargaining unit.310 The union alternatively contended that the re
tiree benefit terms so affected the interests of unit employees as to be a 
mandatory subject of bargaining.311 While the Court rejected this conten
tion,312 it acknowledged in dictum that matters outside the unit might be a 
mandatory subject of bargaining if those matters “vitally affect[ed] the ‘terms 
and conditions’ of. . . employment” within the unit.313

The Court relied for support on Teamsters Union v. Oliver,314 in which it 
deemed equipment rental rates paid to truck owner-drivers outside the unit a 
mandatory subject because those rates “threatened] . . . the basic wage struc
ture established by the . . . contract.”315

Courts face a dilemma when they consider union demands to expand the 
bargaining unit. On the one hand, demands concerning unit scope are not 
considered mandatory subjects of bargaining. On the other, these same de
mands may nonetheless be “vitally” related to wages, hours, and working con
ditions. The two positions are contradictory; if a demand regarding unit scope 
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is always nonmandatory it is irrelevant whether it is “vitally related” to wages, 
hours, and working conditions. Similarly, focusing on whether the demand 
vitally affects wages, hours, and working conditions ignores the rationales be
hind treatment of unit scope demands as nonmandatory.

Confronted with this contradiction, courts typically look first to whether the 
union’s proposal relates to unit scope. If it does, the courts appear to assume 
that it can never satisfy the “vitally affects” test of Pittsburgh Plate Glass, and 
hold the proposal to be nonmandatory.316

316. See, e.g., Associated Gen. Contractors v. NLRB, 637 F 2d 556, 559-60 (8th Cir. 1980) (employer 
association insistence on clause preventing union from entering into agreement containing different 
terms with any other employers considered demand for unit alteration); Amax Coal Co. v. NLRB. 614 
F.2d 872, 884 (3d Cir. 1980) (union insistence that company agree to same contract terms for any other 
mines represented by same union deemed request for unit alteration), revdon other grounds. 453 U.S. 
322 (1981); NLRB v. International Union of Operating Eng’rs, 532 F.2d 902, 907 (3d Cir. 1976) (union 
insistence on contract provision allowing employees of unionized contractor to refuse to work for non
union company characterized as demand for unit alteration).

317. 614 F.2d 872 (3d Cir.), rev’d on other grounds, 453 U.S. 322 (1981).
318. Id. at 883.
319. Id. at 883-84.
320. Id. at 884.
321. Id.
322. Id.
323. See Associated Gen. Contractors v. NLRB, 637 F.2d at 559-60 (proposal relating to unit scope 

nonmandatory); Amax Coal Co. v. NLRB, 614 F.2d at 884 (same); NLRB v. International Union of 
Operating Eng’rs, 532 F.2d at 907 (same). Neither the Tenth Circuit in Lone Star Steel Co. v. NLRB, 
639 F.2d 545 (1980) nor the Second Circuit in Sperry System Management Div., Sperry Rand Corp. v. 
NLRB. 492 F.2d 63 (1974), states such a rule in cases with unit scope implications.

324 The Amax Coal court’s approach assumes that demands for multi-unit negotiations are in fact 
attempts to expand the established bargaining unit. The preceding section, of course, argues that such 
proposals should not be so characterized.

For example, in A max Coal v. NLRB3'1 a union proposal would have re
quired the company to apply identical contract terms to any of its current or 
future mines where employees chose union representation.318 The union con
tended the clause vitally affected the bargaining unit because of the disincen
tive it created for the employer to shift production to non-union mines.319 The 
Third Circuit held, however, that “unlike wages and conditions of employ
ment, the scope of the . . . bargaining unit is not a mandatory subject” of 
bargaining.320

Although holding the demand nonmandatory, the court conceded that "[t]he 
Union has a valid concern in protecting the employees against a shift of pro
duction to another mine to evade the Union’s standards and wages.”321 It sug
gested, however, that the union demand was “overbroad” because it would 
require application of all the contract’s provisions to non-unit employees, in
cluding non-economic provisions that would not affect unit employees.322 Yet 
the court’s earlier logic makes this analysis unnecessary once the proposal is 
classified as relating to unit scope. The inference is strong that these cases rest 
on a rigid classification of demands that influences courts to deemphasize the 
Pittsburgh Plate Glass test.323

Such an approach fails to recognize that a proposal may relate both to unit 
expansion and to wages, hours, and working conditions.324 Any demand that 
involves matters outside the unit could be characterized as relating to “unit 
scope”. It is, in fact, precisely these types of demands that the Supreme Court
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described as potentially mandatory in Pittsburgh Plate Glass. Classification of 
a proposal as relating to unit scope, then, cannot be dispositive of its 
mandatory status. Nevertheless, the courts have conclusively characterized 
such proposals as nonmandatory. We thus confront the dilemma that arises 
from embracing contradictory doctrines.

In sum, a union demand for multi-unit bargaining is comparable to other 
mandatory bargaining subjects. The demand addresses a problem that signifi
cantly affects wages, hours, and working conditions. Even if the demand is 
characterized as a request for unit expansion, it may nonetheless “vitally af
fect” wages, hours, and working conditions. Under either formulation, there
fore, a union demand for multi-unit bargaining may be reconciled with 
mandatory bargaining doctrine.

d. conclusion

This section has argued that coordinated bargaining doctrine need not con
tradict multi-unit bargaining law. It has suggested that neither the language 
nor the policy of the National Labor Relations Act supports the major objec
tions to the mandatory status of a union demand for multi-unit baragaining. 
Section 9(b) of the Act authorizes the Board to determine a unit for electoral 
purposes; the Board has never presumed that its unit determination unalter
ably establishes the bargaining format. The Board’s assumption of such a role 
would actually lessen industrial stability by formalizing arrangements that 
may make collective bargaining meaningless.

Moreover, a demand for multi-unit bargaining does not infringe on em
ployee freedom of choice. Such a demand does not reflect an attempt to avoid 
bargaining obligations, the rationale for forbidding employer insistence on 
unit alterations. Neither does it reflect a conflict over which union represents 
certain employees. It is rather a cooperative action among bargaining repre
sentatives pursuing the best interests of their units. Finally, regardless of 
whether the demand is seen as related to unit scope, it may be considered so 
integrally related to wages, hours, and working conditions that it constitutes a 
mandatory subject.

The contradiction between multi-unit and coordinated bargaining doctrine 
thus has a feasible resolution. The Act does not dictate that labor law under
mine itself. Yet labor law emcompasses both doctrines. Why?

In general terms, one response may be that doctrinal reasoning must always 
be augmented by appreciation of policy concerns; the outcome of any case will 
hinge both on formal logic and on the practical results a case achieves.325 
While doctrinal reasoning explains very little in this instance, policy concerns 
for bargaining stability and employee rights may explain why multi-unit doc
trine rejects the implications of coordinated bargaining doctrine. Yet, multi
unit doctrine does not further these objectives, and may in fact undercut them. 
Moreover, while we may accept logically inconsistent arguments because they 
produce similar substantive outcomes, multi-unit and coordinated bargaining 

325. See O.W Holmes, The Common Law 5 (1963 ed.) (“[T]he life of the law has not been logic: it 
has been experience”).
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doctrines produce exactly the opposite substantive outcome. Coordinated bar
gaining doctrine makes possible results that multi-unit doctrine proscribes. 
Thus, even doctrinal reasoning supplemented by policy analysis fails to ac
count sufficiently for the persuasiveness of these contradictory doctrines.326

326. The contradiction might also be explained as a simple compromise between employer and em
ployee interests. Each side arguably receives some, but not all, of what it wants. The employer is free 
to refuse to bargain on a multi-unit basis, which would make attainment of union goals sought in 
coordinated bargaining easier. The employer, however, is vulnerable to coordinated bargaining strate
gies. The union is free to engage in coordinated bargaining, but is vulnerable to the finding that it is a 
facade intended to force multi-unit bargaining.

The interest balancing theory may be correct as far as it goes; any judicial outcome is susceptible to 
such ad hoc analysis. A more powerful analysis, however, identifies the underlying assumptions that 
shape and inform this process across a number of cases. Before a judicial body can strike a ’'compro
mise" between competing interests, it must first interpret a set of facts in a meaningful way. See gener
ally Gabel. Reification in Legal Reasoning, 3 Res. in Law & Soc. 25 (1980). Basic assumptions help a 
court determine, in the first instance, what interests and values are implicated, as well as what range of 
balances is considered legitimate. Sleeping in the park, for instance, may be considered a form of 
speech, or may be considered simply sleeping in the park. See Community for Creative Non-Violence 
v. Watt, 703 F.2d 586 (D.C. Cir.) (sleeping in park, although normally prohibited, constitutionally 
protected speech when part of demonstration that homeless have no place to sleep), cert, granted. 104 
S.Ct. 65 (1983) (No. 82-1998). A court that accepts sleep as speech will strike the balance between sleep 
and public order differently than a court that does not see the action as speech. How the act of sleeping 
is characterized, and what values it is seen as representing, depends on certain assumptions about 
human behavior and expression.

While a particular outcome may reflect a balance between free speech and public order, the more 
illuminating analysis addresses the assumptions that compelled the court to regard it as speech in the 
first place. Such an approach also has the virtue of suggesting how these assumptions operate in a 
variety of cases. Seemingly disparate outcomes, apparently susceptible only to ad hoc analysis, may 
become more comprehensible as a whole. The next section probes the underlying assumptions that 
labor law has utilized to order the analysis of industrial relations.

327. The term "paradigm" is attributable to Thomas Kuhn. See T. Kuhn, The Structure of 
Scientific Revolutions (1962). While Kuhn has been criticized for the imprecision of the term, he 
originally used it to mean a framework within which the scientific community orders the raw empirical 
data of experience so as to generate questions for scientific research. The use of "paradigm" in this 
article is less limited; it refers to a framework within which experience may be ordered so as to invest it 
with human meaning.

328. See generally P. Berger & T. Luckmann, The Social Construction of Reality 129-83 

We must take into account our philosophical preconceptions in order to un
derstand this result. Specifically, we must appreciate that liberal philosophy’s 
presumption of individual autonomy is in tension with our modern experience 
of human interdependence. This tension is played out in labor law: multi-unit 
doctrine insists on bargaining autonomy even as coordinated bargaining doc
trine accepts unit interdependence. The resulting contradiction reflects an ef
fort to preserve the liberal paradigm, in the face of increasingly necessary 
qualifications that threaten its integrity.

The final section sketches the contours of the liberal paradigm, and suggests 
its influence on labor law. It then argues that labor law’s acceptance of these 
contradictory doctrines reflects an attempt to preserve the viability of the lib
eral worldview. The result, I hope, will be a deeper appreciation of legal argu
ment and how we come to find it persuasive.

V. Autonomy and Dependence in Liberal Thought

A paradigm327 reflects certain preconceptions that filter our experience, 
thereby in part determining what we consider experience.328 In order for a 
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legal argument to he persuasive, it must present an account of experience that 
is for the most part consistent with our adopted paradigm. This section traces 
the particular preconceptions brought into play when labor law confronts the 
issues of multi-unit and coordinated bargaining. It thus attempts to uncover 
the underlying vision of experience that allows us to accept these contradictory 
doctrines as persuasive.

This section first describes the basic function of a paradigm, and suggests 
that any paradigm purporting to deal with human nature must address our 
dual nature as autonomous and dependent beings. It then points out that lib
eral individualism proposes a solution to the dilemma of our duality, and ex
amines the premises of liberal theory that underlie this solution. Because labor 
law employs many of the premises of contract law, the section next explores 
the premises of contract law and their essential congruence with those of lib
eral theory. Finally, the analysis suggests that multi-unit bargaining law re
flects an attempt to preserve these liberal premises in the face of challenge to 
their accuracy as an account of human experience.

A. THE PARADIGM AND HUMAN DUALITY

Human beings are confronted daily with a variety of stimuli that must some
how be ordered to be given meaning. A paradigm or cultural worldview helps 
to create this order by providing basic premises that operate in a manner simi
lar to legal presumptions. By taking certain assumptions as given, or at most 
rebuttable, each premise expedites human thought and action.

One of the problematic aspects of human existence is our dual nature as 
separate individuals and as members of a collective.329 Awareness of this dual
ity raises the question of how it should be reconciled in our self-image. More 
concretely, is either my individual or social self “primary”; is either self who I 
“really” am? If I am not primarily one or the other, which dimension should 
be given priority in which situations? The answers we provide to such ques
tions shape the kinds of lives we lead and the kind of society we create.

(1966) (discussing process by which world becomes meaningful to individual through use of socially 
created interpretive framework).

329. An intriguing issue is whether this duality is “objective” or “subjective." Is it a fundamental, 
invariant characteristic of humans throughout history, or merely a product of our particular historical 
epoch? Julian Jaynes, for instance, has argued that the very concept of the “self’ as a distinct being is a 
product of a particular historical transformation. J. Jaynes, The Origin of Consciousness in the 
Breakdown of the Bicameral Mind (1977). For the purposes of this note, it is sufficient that recon
ciliation of our duality has been a basic problem at least for the 300 years or so during which liberal 
theory has more or less shaped the Western vision of human nature.

The degree to which we see our lives as separate or interwoven is reflected in 
the polar presumptions of autonomy and dependence. An image of persons as 
autonomous emphasizes the individual’s essential separation from others. 
This separation provides opportunities for freedom from dependence on others 
and for control over one’s own life. At the opposite pole, the presumption of 
dependence situates persons within a larger network of relationships. These 
relationships shape the options available to any person, and are a principal 
determinant of his or her conduct. Dependence thus emphasizes the multiple 
causes and consequences of individual action.
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Our actual experience, of course, generally falls on a continuum between 
these two poles. Any human situation partakes of both autonomy and depen
dence. Since experience itself is continuous, however, we can never fix our 
lives at a certain point on the continuum and proclaim that that point repre
sents our true nature. Rather, we must constantly revise our self-image to ac
count for the particular degrees of autonomy and dependence each situation 
presents. As a result, a stable self-image is a difficult, if not impossible, 
aspiration.

The liberal paradigm helps us manage this dissonance by adopting the pre
sumption of autonomy.330 We are presumed to be individuals responsible for 
and able to control our own lives; the burden of proof is on those who would 
qualify this presumption. Individual actions at core are the product of individ
ual will. This presumption rests on liberalism’s premise of the individual as 
the essential social unit.331 The liberal paradigm thus provides certain as
sumptions that permit us to construct a relatively stable image of ourselves.

330. See S. Lukes, Individualism 56 (1973). See also I. Berlin, Four Essays on Liberty 131 
(1969).

331. See F. Dallmayr. Twilight of Subjectivity: Contributions to a Post-Individualist 
Theory of Politics 9 (1981) (Western civilization and individualism so closely linked as perhaps to 
be inseparable).

332. See generally The Liberal Tradition in European Thought (D. Sidorsky ed. 1971).
333. Nozick, for instance, adopts as the basic principle for his theory of the individual that “there are 

only individual people, different individual people, with their own individual lives." R. Nozick, Anar
chy. State, and Utopia 33-34 (1981). Similarly, John Rawls, a philosopher often cast in sharp oppo
sition to Nozick. takes as primary in his model of justice the notion of “plurality,” or our essential 
differences as individuals. J. Rawls, A Theory of Justice 29 (1971). As Sandel characterizes Rawls 
formulation: “We are distinct individuals first, and then (circumstances permitting) we form relation
ships and engage in cooperative arrangements with others.” M. Sandel, Liberalism and the Limits 
of Justice 53 (1982).

334. The metaphors of liberal thought convey this image of natural dissociation:
This liberal vision of the nature of man is cast in bold relief in those characteristic and re
vealing “myths” of isolated independent individual man which appear in certain classic for
mulations of liberal doctrine. We have the example “natural man" in social contract theory, 
prudentially deciding whether to close contract with sovereign political society; or the myth of 

The next subsection portrays the vision of human nature on which the pre
sumption of autonomy rests. Over time, our preconceptions may come to seem 
so natural that we lose sight of them; the tree of thought may seem explicable 
merely by what is above ground. The description of the liberal paradigm is 
meant to suggest the roots that lie below.

B. LIBERAL INDIVIDUALISM

This account of liberal individualism seeks to convey only in schematic form 
the basic contours of the paradigm. Perhaps as befits a school of thought em
phasizing individualism, liberalism has been characterized by diversity and se
rious disagreement among those assembled under its roof.332 A core set of 
premises and values nonetheless can be described.

The first of these core premises is that the fundamental aspect of our exist
ence is our character as separate beings. This is our defining characteristic; 
only secondarily are we located within a social setting.333 Our individuality 
represents a natural state, while our social existence, albeit necessary, is deriva
tive and less important.334
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In liberal theory, the essential animating force is the individual will. The 
will is the vehicle for translating into action each individual’s values,335 which 
differ from those of every other person.336 Liberal theory presumes that one’s 
actions represent an exercise of will.

the “economic man” in a free market determining what to produce, to buy. to sell, or even to 
work at, through the calculation of marginal utilities; and. again, the idea of a "rational man” 
freely deciding to assent or to withhold assent on fundamental beliefs about the nature of the 
world, the soul, or God.

Sidorsky, supra note 332, at 3.
335. One philosopher described the relationship between individual values and individual will as 

follows:
Reason cannot desire for man any other condition than that in which each individual not only 
enjoys the most absolute freedom of developing himself by his own energies in his perfect 
individuality, but in which external nature even is left unfashioned by any human agency but 
only receives the impress given to it by each individual of himself and his own free will, 
according to the measure of his wants and instructs, and restricted only by the limits of his 
powers and rights.

Lukes, supra note 330, at 68-69 (quoting W. Humboldt, The Sphere and Duties of Government 
17-18 (1854 ed.)).

336. See R. Unger, Knowledge and Politics 40 (1975) (individuals differ in their desires even 
when they share same understanding of world).

337. See Unger, supra note 336, at 82 (individualism meant to avoid attribution to group of any 
important feature not explicable through its members).

338. See Lukes, supra note 330, at 62 (idea of privacy as sphere of thought and action free of public 
interference is perhaps liberalism’s central idea; liberalism largely concerns boundaries of private 
sphere).

339. As John Stuart Mill expressed this assumption:
The only part of the conduct of any one, for which he is amenable to society, is that which 
concerns others. In the part which merely concerns himself, his independence is. of right, 
absolute. Over himself, over his own body and mind, the individual is sovereign.

J.S. Mill, On Liberty 11 (1975 ed.).
340. Lukes, supra note 330, at 52.

The liberal paradigm thus regards our collective nature as subordinate to 
our separate one. A group is treated merely as the intersection of individuals, 
without any influential character of its own.337 Any group action may be char
acterized simply as the intersection of individual wills.

The emphasis on the separation of each individual and on the primacy of 
the individual will leads to a third premise: the existence of a purely private 
sphere. This individual domain, upon which others cannot infringe, stands in 
contrast to the public sphere, in which restrictions on action are accepted as 
concessions to our social existence.338

Liberalism thus postulates a boundary between the individual and collective 
self. It assumes that our actions can be separated into those that do and do not 
have consequences for others.339 Absent strong evidence that collective con
cerns should prevail, an action is categorized as private.

These elements of the liberal paradigm are the foundation for the presump
tion of individual autonomy. The essence of that presumption is self-direction, 
by which “an individual’s thought and action is his own, and not determined 
by agencies or causes outside his control.”340 This does not mean that we are 
unaffected by the actions of others. Rather, the actions of others are merely 
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variables to be considered in arriving at our individual decisions.341

341. See id. (individual autonomous to extent such individual critically evaluates pressures and 
norms and then makes decision after rational reflection).

342. Individuals surrendered different amounts of autonomy under the Lockean and Hobbesian the
ories of the social contract. For Locke, individuals entering civil society surrendered only so many of 
their natural rights as they deemed necessary, preserving a set of rights that required consent for gov
ernment infringement. See J. Locke, Two Treatises of Civil Government 187-89 (1975 ed.). For 
Hobbes, the movement from the state of nature to society entailed a complete surrender of the individ
ual's natural rights to the sovereign. T. Hobbes, Leviathan 142-54 (1950 ed.); see C. MacPherson, 
The Political Theory of Possessive Individualism: Hobbes to Locke 70-71 (1962) (discussing 
Hobbes' positive rights theory).

Individual rights are positive rights arising from government proclamations under Hobbesian theory. 
For an account of the implications of these different theories of political rights in a specific contempo
rary context, see Brest. State Action and Liberal Theory: A Casenote on Flagg Brothers v. Brooks. 130 
U. Pa. L. Rev. 1296 (1982) (discussing relevance of natural rights-positive rights distinction in assessing 
whether state statute permitting creditor self-help is state action.) For the most part, the Lockean ac
count of political rights has prevailed. As MacPherson has noted:

Hobbes, in building on the compulsions and morality of the market, penetrated to the heart of 
the problem of obligation in modem possessive societies. The paradox of Hobbes individual
ism. which starts with equal rational individuals and demonstrates that they must submit 
themselves wholly to a power outside themselves, is a paradox not of his construction but of 
the market society. . All men's choices determine, and each man's choice is determined 
by, the market. Hobbes caught both the freedom and the compulsion of the possessive market 
society. The English possessing class, however, did not need Hobbes’s full prescription. And 
they had some reason to be displeased with his portrait of themselves. . . Before the end of 
the century, the men of property had come to terms with the more ambitious, and more agree
able, doctrine of Locke.

MAcPHERSON.ru/tra. at 106.

Reflection and calculation occur in the insulated, private sphere of each in
dividual. Here, by definition, the individual deals only with the self and no 
others. Thus, regardless of the considerations one must take into account, 
every person is ultimately responsible for and has control over the course of 
conduct chosen. This is the rebuttable presumption liberal theory provides to 
order the tension between autonomy and dependence.

In sum, the premises of liberal individualism lead to the presumption of 
human autonomy. Each of us is presumed to be the master of his or her own 
fate, notwithstanding our location within a matrix of other human beings. Per
haps the most elaborate legal framework embodying this presumption is con
tract law. The next subsection explores how the central tenets of contract law 
apply the premises of liberal theory.

C. CONTRACT LAW

Having posited a natural state of dissociated individuals, liberal theory must 
account for their interaction in a social context. That is, how do obligations 
arise among naturally separate individuals? Liberalism’s response is the the
ory of contract, in which obligations legitimately arise only with individual 
consent.

In the public sphere, individuals agree through a social contract to surrender 
some of their autonomy to a collective authority.342 Their consent provides 
legitimacy for the obligations imposed by the legislature.

Individuals must also signify their consent before any private obligations 
can arise. Through bargaining, autonomous individuals mutually establish the 

MAcPHERSON.ru/tra
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terms of their obligations. The outcome of this bargaining is the contract: the 
embodiment of the parties’ consent to infringement upon their respective pri
vate spheres. Because these private spheres are. by definition, free of collective 
encroachment, the role of law is simply to enforce the intent of the parties. 
Contract law is thus “private” law.

While many of the core elements of classical contract doctrine are increas
ingly qualified,343 its premises still have a powerful hold on our legal imagina
tion. As the analysis below indicates, contract doctrine provides an account of 
the interaction of individuals in the private sphere that mirrors the basic prem
ises of liberal theory.

343. See generally G. Gilmore, The Death of Contract (1974) (suggesting that qualifications to 
contract doctrine are bringing it within mainstream of tort law); Metzger & Phillips, Promissory Estop
pel and the Evolution of Contract, 18 Am. Bus. L.J. 139, 153 (1980) (various contract law rules altered 
and new doctrines generated to meet social requirements of twentieth century).

344. See supra notes 333 to 334 and accompanying text (discussing individual separateness as basic 
premise of liberalism).

345. See supra notes 335 to 336 and accompanying text (discussing individual will as second basic 
premise of liberal theory).

346. See Mensch, Book Review, 33 Stan. L. Rev. 753, 755-56, 763 (1981) (classical doctrine regarded 
contract as function of autonomous will, not legal force); P. Atiyah, The Rise and Fall of Freedom 
of Contract 406 (1979) (discussing contract law assumption that consequences of contract are crea
tion of will of contracting parties); supra notes 338-43 and accompanying text (discussing private 
spheres in liberal theory).

347. The U.S. Court of Claims provided typical expression of this limited role for contract law:
If defendant wants us to distort the plain meaning [of the contract] to effectuate our sense of 
fairness, or revise the contract because we deem it unconscionable, the answer is we cannot do 
these things to a legal contract when made; it is outside the judicial power.

Dravo Corp. v. United States, 480 F.2d 1331, 1339 (Ct. Cl. 1973). See also National Steel Corp. v. L.G. 
Wasson Coal Mining Co., 338 F.2d 565, 568 (7th Cir. 1964) (courts may not write new agreement for 
parties); Jaeger v. Canadian Bank of Commerce, 327 F.2d 743, 745 (9th Cir. 1964) (courts have no 
power to make new contract or impose new terms upon parties without their consent).

First, contract law considers individuals as essentially separate beings.344 
Each individual’s private obligations are presumed to arise only from private 
contracts. Contract law seeks to ensure that an individual does not inadver
tently leave this natural, obligation-free state. To this end, contract law im
poses various formal requirements such as offer, acceptance, and consideration 
in order for a transaction to constitute a contract.

Second, contract law assumes that the outcome of bargaining reflects the 
exercise of free will by the parties.345 Because parties are free to remain in 
their separate sphere, they must come together only under such circumstances 
as they mutually desire. All consequences flowing from the contract are re
garded as those intended by the parties.346

Concern for the exercise of individual free will leads contract law to the 
third liberal premise, the existence of a solely private sphere. The assumption 
of contractual obligations is purely a product of consenting individuals’ wills, 
admitting of no intrusion by “public” concerns. Accordingly, in theory the law 
has no interest in the substantive terms of individual agreements. Rather, it 
merely facilitates private exchange among autonomous individuals.347

Just as liberal theory’s premises create the presumption of the autonomous 
individual, so contract law’s acceptance of those premises establishes the pre
sumption of the autonomous bargainer. As each individual is sovereign over 
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his or her own private sphere, parties approach negotiations with relative 
equality of bargaining power. As each is free to refrain from contracting, each 
has complete control over the nature of the obligations assumed.

Illustrative of contract law’s adherence to this presumption is the limited 
defense afforded by the doctrine of duress. The concept of duress has gener
ally been confined to some threatened act by the other party at a time near the 
putative contract’s formation.348 Courts have refused to consider broader dis
advantageous circumstances as sufficient to overcome the presumption of 
autonomy.349

In sum, contract law’s presumption of the autonomous bargainer mirrors 
liberal theory’s presumption of the autonomous individual. Contract law ac
cepts liberalism’s premises of naturally dissociated individuals able to exercise 
free will within a purely private sphere. The liberal paradigm eliminates the 
need to confront in every situation the tension between autonomy and depen
dence; contract law’s presumption of the autonomous bargainer generally frees 
the court from examining the particulars of every transaction.350

The next subsection indicates how the premises of contract law have been 
incorporated into labor law. Labor law’s adoption of the presumption of au
tonomy is under considerable strain because of the interdependence engen
dered by modern economic conditions. The courts’ insistence that a demand 
for multi-unit bargaining is nonmandatory represents an attempt to preserve 
this presumption of autonomy, in the face of increasing concessions to depen
dence accepted by coordinated bargaining doctrine.

D. LABOR LAW AND MULTI-UNIT BARGAINING

Labor law generally adopts the presumptions of contract law as descriptive 
of labor relations,351 but makes certain modifications. First, some courts and

348. See Dawson, Economic Duress—An Essay in Perspective, 45 Mich. L. Rev. 253, 256 (1947) (to 
show duress, party must show not merely that wrongful means used, but that means substantially inter
fered with free choice at that particular time and place).

349. Reflective of this posture is a statement by the U.S. Court of Claims:
A party induced by the want of money, to which the defendant has not contributed, to accept 
a lesser sum than he claims is due is not under legally recognized coercion or duress. Some 
wrongful conduct must be shown, to shift to defendant the responsibility for bargains made by 
plaintiff under the stress of financial necessity.

La Crosse Garment Mfg. Co. v. United States, 432 F.2d 1377, 1382 (Ct. Cl. 1970). See also Chouinard 
v. Chouinard, 568 F.2d 430, 434 (5th Cir. 1978) (liability on promissory note not relieved by financial 
distress not caused by contracting party); Friedman v. Bache & Co., 321 F. Supp. 347, 350 (S.D. Fla. 
1970), affd, 439 F.2d 349 (5th Cir. 1971) (agreements relating to restrictions on trading in brokerage 
account not made under duress even though broker had legal right to liquidate stocks to discharge 
indebtedness).

350. As one commentator notes:
Pure contract law is blind to details of subject matter and person It does not ask who buys 
and who sells, and what is bought and sold. In the law of contract it does not matter whether 
the subject of the contract is a goat, a horse, a carload of lumber, a stock certificate, or a 
shoe. . . . Contract law is abstraction—what is left in the law relating to agreements when all 
particularities of person and subject matter are removed.

L. Friedman, Contract Law in America 20 (1965).
351. See Klare, Judicial Deradicalization of the Wagner Act and the Origins of Modern Legal Con

sciousness, 1937-1941, 62 Minn. L. Rev. 265, 293-310 (1978) (discussing centrality of “contractualism” 
in labor law doctrine).
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commentators suggest that because of the parties’ ongoing relationship, collec
tive bargaining agreements should not be construed as conventional contracts 
delineating specific obligations between strangers, but as a set of broad guide
lines for the parties’ self-governance.352 Second, labor law imposes on the par
ties certain substantive provisions affecting the employment relationship. For 
example, the government dictates provisions relating to minimum wages353 
and hazardous materials in the workplace.354

352. See Cox, The Legal Nature of Collective Bargaining Agreements, 57 Mich. L Rev. 1, 30 (1958) 
(interpretation of collective bargaining agreement should rest on its "government nature”); see also 
NLRB v. Priester & Son, Inc., 669 F.2d 355, 364 (5th Cir. 1982) (collective bargaining agreement not 
rigidly governed by common law concepts of private contract).

The Supreme Court expressed a similar theme in J.I. Case Co. v. NLRB, 321 U.S. 332 (1944): 
Without pushing the analogy too far, the [collective bargaining) agreement may be likened to 
the tariffs established by a carrier, to standard provisions prescribed by supervising authorities 
for insurance policies, or to utility schedules of rates and rules for service, which do not of 
themselves establish any relationships but which do govern the terms of the shipper or insurer 
or customer relationship whenever and with whomever it may be established. . . . the indi
vidual hiring contract is subsidiary to the terms of the trade agreement and may not waive any 
of its benefits, any more than a shipper can contract away the benefit of filed tariffs, the in
surer the benefit of standard provisions, or the utility customer the benefit of legally estab
lished rates.

Id. at 335-36 (1944).
353. Fair Labor Standards Act, 29 U.S.C. §§ 201-19 (1982) (regulating subjects such as minimum 

wages, maximum hours, and overtime pay).
354. See Occupational Safety and Health Act, 29 U.S.C. § 655 (1982) (authorizing Secretary of La

bor to establish maximum levels of exposure to hazardous substances in workplace).
355. See Klare, The Public/Private Distinction in Labor Law, 130 U. Pa. L. Rev. 1358, 1359 (1982) 

(resolution of labor law problems often seen as impossible without conceptual apparatus for distin
guishing between public and private spheres).

356. H.K. Porter Co. v. NLRB, 397 U.S. 99, 108 (1970). See also NLRB v. Ins. Agents’ Int’l Union. 
361 U.S. 477, 490 (1960) (Board should avoid passing on substantive terms of labor contracts); Cox, 
supra note 352, at 14-15 (labor law should not adopt new law of collective bargaining agreements and 
reject all principles of contract law because some inapplicable).

357. As a leading labor law scholar has expressed it,
the right to organize and the right to bargain merely created a bare legal framework [that] is 
hardly an encroachment on the premise that wages and other conditions of employment be 
left to autonomous determination by employers and labor. On the contrary, [the Act] merely 
establishes the conditions necessary for the exercise of autonomy.

Shulman, Reason, Contract, and Law in Labor Relations, 68 Harv. L. Rev. 999, 1000 (1955).

Despite these modifications, labor law has largely accepted such core con
tract assumptions as individual autonomy and the existence of a purely private 
sphere.355 The National Labor Relations Act rests on the premise of “private 
bargaining under governmental supervision of the procedure alone, without 
any official compulsion over the actual terms of the contract.”356 Labor law 
posits that the purpose of the Act was not to provide substantive rights to em
ployees, but to create the necessary preconditions to equality of bargaining 
power. Upon creation of these preconditions the will of the parties generally 
should create substantive obligations.357

Acceptance of collective rather than individual bargaining by employees, 
however, poses an analytical obstacle to the presumption of autonomy. Col
lective bargaining is accepted because the individual employee and the em
ployer have unequal bargaining power. This inequality means that the 
relationship between employee and employer is one of dependence. It also 
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means that the employee is dependent on other employees, since their coopera
tion in presenting a united front is necessary if this inequality is to be reduced. 
Admission of this dependence is the theoretical foundation for the sanctioning 
of collective action by employees. The institutionalization of collective bar
gaining thus represents a qualification to the presumption of individual 
autonomy.

Once employee dependence is acknowledged, however, its implications ap
pear limitless. Given the interdependent nature of the modern economy, em
ployees may be seen as increasingly dependent on decisions by employers and 
employees ever farther removed from their work location. The liberal para
digm is thus confronted with the prospect of increasing qualifications to, if not 
complete dissolution of, its presumption of autonomy in the labor relations 
area.

Labor law limits the implications of dependence by assuming that collective 
bargaining restores to employees their lost autonomy.358 It acknowledges the 
dependence of employees within the unit, but presumes that the bargaining 
unit is autonomous with respect to both the employer and employees outside 
the unit. The concept of the bargaining unit thus allows the collectivity to 
assume the status of an autonomous individual bargainer. The unit’s bound
ary serves as the boundary of dependence, limiting the extent to which the 
presumption of autonomy must be qualified. Dependence within a group of 
employees creates the need for the bargaining unit; the creation of the unit 
confines employee dependence to its boundaries. Through such a limiting 
mechanism, labor law can apply the principle of freedom of contract to labor 
relations.

358. See American Shipbldg. Co. v. NLRB, 380 U.S. 300, 317 (1965) (NLRA establishes system of 
collective bargaining in which “newly coequal” adversaries might resolve disputes).

359. See supra section III (discussing labor law’s general acceptance of coordinated bargaining 
strategies).

360. See supra notes 309 to 315 and accompanying text (discussing Pittsburgh Plate Glass).

When reviewing a collective bargaining agreement, therefore, the Board and 
courts assume that the bargaining unit and the employer freely choose their 
contractual obligations. This presumption however, is open to qualification 
under certain circumstances when outside influences intrude upon a party’s 
autonomy. Coordinated bargaining doctrine, for instance, admits that frag
mentation of bargaining units may limit a unit’s ability to achieve favorable 
contract terms.359 Similarly, the Supreme Court in Pittsburgh Plate Glass ac
knowledged that events outside the unit may “vitally affect” the wages, hours, 
and working conditions within it.360

Insistence on bargaining on a multi-unit basis, however, cannot be accom
modated as a mere qualification to the presumption of unit autonomy. Rather, 
the effort implies that the primary characteristic of the unit is its dependence— 
so much so that it should not serve as even the formal bargainer. Each de
mand for multi-unit bargaining thereby threatens to dissolve the boundary uti
lized to contain the implications of dependence. Not only are employees 
dependent on others within the unit, they are dependent upon employees 
outside the unit as well. Not only are they affected by employer action within 
the unit, but by employer conduct in other work locations also.
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The loss of the unit as the demarcation of autonomy thus threatens to de
stroy the liberal paradigm as a means of imposing order on experience. Were 
this to occur, labor law would be forced to confront the dilemma of our dual 
nature. How far should the implications of dependence reach? Which em
ployee groups, if any, should be considered autonomous? With world-wide 
labor and capital markets, is there any limit to the events that can be said to 
affect wages, hours, and working conditions within a unit? The concept of the 
bargaining unit allows the presumption of autonomy to guide such analysis. 
Its dissolution threatens the loss of labor law’s Archimedean point.

The boundary between autonomy and dependence may be reconstituted, of 
course, to preserve the presumption. Just as the bargaining unit superseded 
the individual as the autonomous bargainer, so a larger group may supersede 
the bargaining unit. A company- or industry-wide aggregation of employees 
may become the bargaining party. Employees within it would then be charac
terized as autonomous with respect to other companies or industries. Each 
such adjustment, however, would widen the sphere of acknowledged depen
dence. Each reconstruction of the boundary would move the liberal paradigm 
further from its basic unit of analysis—the individual. At some point, such 
concessions to dependence would threaten the integrity of the paradigm itself. 
Awareness of extensive dependence calls into question the liberal vision of 
experience as the consensual interaction of fundamentally separate human 
beings.

Seen in this light, multi-unit doctrine represents an effort to preserve the 
presumption of autonomy from the potentially fatal implications of coordi
nated bargaining doctrine. Increasing concessions to dependence threaten to 
require sanctioning ever larger groups of employees as formal bargaining par
ties. By preserving the concept of the unit as autonomous bargainer, multi
unit doctrine attempts to avoid the gradual erosion of liberal individualism.

Whereas multi-unit doctrine presumes unit autonomy, coordinated bargain
ing doctrine reflects concessions to dependence. Each concession rebuts the 
presumption of autonomy, and asserts that bargaining units are in
terdependent. The cumulative effect of these concessions may result in sub
stantive bargaining more reflective of dependence than autonomy.

The acceptance of both multi-unit and coordinated bargaining doctrines 
thus reflects a simultaneous need to assert autonomy and to acknowledge de
pendence. Labor law accepts erosion of the substantive bargaining functions 
of the unit, as long as it can formally proclaim that the unit is the basis for 
bargaining.

If insistence on multi-unit bargaining poses such a threat to our philosophi
cal preconceptions, why are the parties free to bargain on such a basis by mu
tual consent? The answer is that mutual consent preserves the form of 
autonomy, even as the substantive agreement reflects an awareness of depen
dence. Because bargaining takes place in essentially a private sphere, the par
ties are free to change the terms on which their bargaining occurs. Once 
autonomous bargainers reach an agreement, contract law counsels indifference 
to the substantive terms, even if those terms include expansion of the bargain
ing unit. Although voluntary agreement to multi-unit bargaining may ac
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knowledge an expanded sphere of dependence, the premises of contract law 
preclude challenge to that acknowledgement.

By contrast, unilateral insistence on bargaining does not involve mutual 
consent. It raises instead the prospect that new obligations will be imposed on 
an unwilling party. In this respect, it is similar to a contracting party’s plea of 
duress arising from general disadvantage. A union that insists on changing the 
bargaining unit is in effect pleading that employees’ disadvantage arising from 
dependence be acknowledged by a fundamental change in the structure of ne
gotiations. Just as contract law deems such a duress plea insufficient to over
come the presumption of autonomy,361 so labor law refuses to impose an 
obligation on the employer to bargain with an expanded group of employees 
as a concession to the other’s dependence.

361. See supra notes 348 to 349 and accompanying text (discussing duress defense).
362. For a treatment of other underlying assumptions in labor law, see J. Atleson, Values and 

Assumptions in American Labor Law (1983) and Note, Subjects of Bargaining Under the NLRA and 
the Limits of Liberal Political Imagination. 97 Harv. L. Rev. 475 (1983). For an analysis of some of the 
structural influences on legal thought in other areas of the law, see Kelman, Interpretive Construction in 
the Substantive Criminal Law, 33 Stan. L. Rev. 591 (1981) (discussing tension between intentionalism 
and determinism in criminal law) and Kennedy, The Structure of Blackstone's Commentaries, 28 Buf
falo L. Rev. 209 (1979) (discussing tension between concepts of individual and community in English 
common law).

Both contract law and labor law, however, will uphold the terms of a con
tract that recognizes in its substantive terms one party’s general disadvantage. 
While substantively such an act reflects a concession to dependence, formally 
it is the free act of an autonomous bargainer.

In sum, labor law is able to adopt the presumptions of liberal theory and 
contract law through the concept of the bargaining unit. The assumption that 
the bargaining unit is autonomous and responsible for the terms of its own 
contracts limits necessary concessions to dependence. While coordinated bar
gaining doctrine reflects qualifications to the presumption of unit autonomy, 
multi-unit doctrine insists that the unit remain the bargaining party. Adhering 
to the philosophical preconception of autonomy, the law requires that formal 
bargaining be on a single-unit basis except when the parties agree otherwise, 
even as the law allows the substantive functions of the unit to diminish. Our 
acceptance of contradictory doctrines may thus be explained by the desire to 
preserve the liberal paradigm, despite the fact that increasing interdependence 
calls into question its validity as a means of ordering human experience.

VI. Conclusion

This note has examined the legal response to formal and practical strategies 
for multi-unit bargaining. In its rejection of the former and acceptance of the 
latter, labor law simultaneously adopts contradictory doctrines. A lawyer ar
guing for reconciliation in either direction, such as proposed in section IV, is 
unlikely to be persuasive. Such a dilemma is, of course, not peculiar to labor 
law; it is played out in a variety of legal areas.

An appreciation of the deeper structure of our thought can help illuminate 
how such anomalies develop.362 This is not to suggest that administrators or 
judges consciously weigh our philosophical preconceptions; in fact, it is to sug
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gest the opposite. Our systems of thought exert a complex and profound influ
ence on how we perceive and shape the world and are perhaps most influential 
when least overt.363 Legal analysis plays a crucial role in this process, for it 
constantly questions the adequacy of the theories we use to govern our experi
ence. As discrepancies emerge between formal accounts of our lives and our 
experiences, the preconceptual bases of those accounts are called into question.

363. See, eg., A. Lovejoy, The Great Chain of Being: A Study of the History of an Idea 
(1936) (discussing influence of concept of cosmological hierarchy on Western thought); R. Hofstader, 
Social Darwinism in American Thought (1944) (discussing influence of Darwin on American so
cial and political thought during nineteenth and twentieth centuries); M. Weber, The Protestant 
Ethic and the Spirit of Capitalism (1958 ed.) (discussing influence of Protestant beliefs on predis
positions of adherents to engage in capitalist activity). For an account of the influence of legal formal
ism on American legal thought, see Kennedy, Toward an Historical Understanding of Legal 
Consciousness: The Case of Classical Legal Thought in America, 1850-1940, 3 Res. in Law & Soc. 3 
(1980).

364. See Metzger & Phillips, supra note 343, at 161 (increasing level of social interdependence led to 
fuller recognition of reliance interests through promissory estoppel doctrine); Henderson, Promissory 
Estoppel and Traditional Contract Doctrine, 78 Yale L.J. 343, (1969) (discussing expansion of promis
sory estoppel from instances of gratuitous promises to those involving commercial negotiations).

365. See Moss v. Moss, 639 S.W.2d 370, 374 (Ky. Ct. App. 1982) (pharmacy degree marital property 
subject to division upon divorce, although license to practice is not). But see In re Marriage of Sullivan. 
134 Cal. App. 3d 634, 641, 184 Cal. Rptr. 796, 800 (Cal. Ct. App. 1982) (medical education not 
property).

366. See Unger, supra note 336, at 236-95 (presenting theory of organic groups); Unger. The Critical 
Legal Studies Movement, 96 Harv. L. Rev. 563 (1983) (proposing reconstructed legal doctrine to replace 
current doctrine characterized by objectivism and formalism).

367. For some efforts toward construction of such a paradigm, see Dallmayr, supra note 331; R. 
Bernstein, The Restructuring of Social and Political Theory (1976).

As this note has suggested, interdependence may force us to question the 
paradigm of liberal individualism. Human interdependence is receiving in
creasing recognition in many areas of law. For instance, the rise of promissory 
estoppel reflects an acknowledgement of interdependence in contract negotia
tions.364 Domestic relations and property law have begun to consider the 
proposition that a graduate of a professional school should compensate his or 
her spouse after divorce for assistance in acquisition of the degree.365 Such a 
contention rejects the notion that the professional degree represents property 
acquired solely through autonomous effort. The further we extend these quali
fications to autonomy, the more precarious is the hold of liberal individualism.

An explicitly collectivist paradigm has been suggested as a replacement for 
the increasingly challenged liberal paradigm.366 A collectivist paradigm would 
presume dependence while making necessary concessions to individual auton
omy. Although the interim use of such a paradigm may make us more sensi
tive to the implications of dependence, it must ultimately suffer from the same 
defect as its polar opposite. That is, it would fail to do justice to the complex
ity of our dual nature. We can only hope that in time a paradigm emerges that 
provides a more refined framework for confronting this dilemma.367

In the meantime, more explicit awareness of our preconceptions and their 
implications may foster the emergence of such a paradigm. Such awareness 
may at least enable us consciously to choose the metaphors that guide us and, 
thus, the consequences they produce. What is at stake in legal argument, as in 



1424 The Georgetown Law Journal [Vol. 72:1369

any social endeavor, is this process of choice. For in the end we must wrestle 
not with doctrine, but with ourselves and our vision of human experience.

Milton C. Regan, Jr.



Economic And Critical Analyses Of The Law Of 
Covenants Not To Compete

Modern law school professors, fresh from weekend crash courses, often extol 
the virtues of the price theory and the Coase theorem.1 The standard exam
ples—befuddled cattle straying from home and errant sparks leaping from lo
comotives—are paraded before students who thought they were enrolled in 
administrative law, criminal law, or even constitutional law.

1. See Mensch, The History of Mainstream Legal Thought, in The Politics of Law 36 (D. Kairys 
ed. 1982) (microeconomic analysis currently most influential attempt to legitimate legal 
decisionmaking).

2. Although economics can include consideration of externalities, the resulting analysis loses much 
of the determinacy (and hence the attractiveness) of traditional microeconomic reasoning. See Ken
nedy, Cost-Benefit Analysis of Entitlement Problems: A Critique, 33 Stan. L. Rev. 387, 422-44 (1981) 
(liberal cost-benefit analysis of entitlements results in general indeterminacy).

3. For example, microeconomic theorists seldom examine issues of equitable distribution. See, e.g, 
W. Hirsch, Law and Economics 4 (1979) (standard economic analysis focuses on efficiency of re
source allocation rather than justness of resource distribution); Leff, Economic Analysis of Law: Some 
Realism About Nominalism, 60 Va. L. Rev. 451, 478 (1974) (economic analysis propounded by Posner 
fails to consider inequality of resources); Lowry, Bargain and Contract Theory, in The Chicago 
School of Political Economy 215-36 (W. Samuels ed. 1976) (rules for transactions must be devel
oped as values defined in terms of ongoing social relations); McKee, Social Economics and Economic 
Theory, in The Forum for Social Economics 1-21 (1983) (positive economics misguided; premises 
of microeconomics must include values).

Microeconomic theorists often claim that their analyses are purely positive in nature. For an exam
ple of this phenomenon, see M. Friedman, Essays in Positive Economics (1953). These essays, and 
particularly that entitled The Methodology of Positive Economics, are extremely influential among tradi
tional economic theorists.

4. Economic efficiency may be defined as an ideal “equilibrium” situation in which a person’s pref
erences are optimally implemented in all decisions that affect her. It is a social situation that cannot be 
altered without harming some member of society. See J. Hirshliefer, Price Theory and Applica
tion 520-24 (1980) (efficiency goal of social policy) and K. Lancaster, Modern Microeconomics 
301-08 (1974) (efficiency precondition for outcome to be deemed optimal).

Throughout this note, “economic efficiency” will be used to describe that state of affairs in which the 
parties move toward a Pareto optimal position. A transaction is a move toward Pareto optimality if the 
position of at least one party is enhanced without harming the position of any other party. Thus, 
economic efficiency requires that a promisor be allowed to breach her promise if she can make a profit 
on resale of the promised goods or services to a third party and still place the promisee in a position at 
least equal to that he would have occupied had the promise been honored. See Birmingham, Breach of

This note is a response to the parade. For various reasons, it is doubtful that 
the indeterminacy of legal reasoning can be cured by the infusion of 
microeconomic analysis. Nevertheless, a large body of legal scholarship 
equates correct results, in terms of microeconomic efficiency, with definitive 
solutions to complex legal problems. This note will illustrate, in one context, 
the shortcomings of economic reasoning that result when consideration of ex
ternalities is systematically excluded.2 The note offers critical legal theory as 
an alternative method of analysis which powerfully explains many areas of the 
law but, unlike the no-or-low-externality version of microeconomics,3 incorpo
rates the normative elements that are necessary to a worthwhile study of the 
law.

The note begins with a brief review of the common law rules governing the 
enforcement of covenants not to compete. Next, the note observes that schol
ars have demonstrated through microeconomic analysis that courts efficiently4 
decide which, and to what extent, covenants not to compete should be en-

1425
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forced. The existing microeconomic analysis has not considered, however, the 
efficiency of various remedies for breach of restrictive covenants. Using famil
iar microeconomic principles, the note analyzes the efficiency of available rem
edies and concludes that efficiency requires that a breach be remedied by 
enjoining the breach and extending the covenant for a period equal to the 
duration of the breach. Next, the note analyzes the discontinuity between the 
result reached by the courts and that suggested by a microeconomic analysis. 
Finally, the note develops a critical analysis that accounts for the apparent 
discontinuity between the substantive and remedial law of covenants not to 
compete.

I. Introduction

A. COMMON LAW OF COVENANTS NOT TO COMPETE

Courts encounter two general varieties of covenants not to compete: cove
nants specifying that the seller of a business will not compete with the buyer,5 
and covenants specifying that an employee, upon discharge, will not compete 
with her former employer.6 The covenants commonly set forth time and geo
graphical restraints on the promisor’s ability to compete with the promisee.

Contract. Damage Measures, and Economic Efficiency. 24 Rutgers L. Rev. 273, 284 (1969) (discussing 
Pareto optimality).

Of course, not all law and economics professors promote the use of Pareto optimality as the criterion 
for efficiency. For example, Judge Posner promotes Kaldor-Hicks efficiency, or wealth maximization, 
as the criterion for efficiency. See generally R. Posner, The Economics of Justice (1981); R. Pos
ner, Economic Analysis of Law (2d ed. 1977). A transaction is Kaldor-Hicks efficient if those who 
benefit from the transaction benefit to a degree that allows them to compensate those who were harmed 
by the transaction and still make a profit. For a general discussion, see Pannier. Efficiency as a Standard 
for Evaluating Legal Rules, 8 Wm. Mitchell L. Rev. 675, 710 (1982).

To the extent that our analysis does not require that the person who breaches the contract actually 
make whole the party who was injured, but rather requires only that the person who breaches the 
contract have the ability to make whole the party who was injured, our analysis also is consistent with 
the Kaldor-Hicks concept of efficiency.

5. Hereinafter referred to as “covenants not to compete incident to the sale of a business” or “busi
ness covenants.”

6. Hereinafter referred to as “employee covenants not to compete” or "employee covenants."
7. 6A A. Corbin, Contracts § 1385 (1962).
8. Id. Goodwill is an intangible asset that derives its value from the habit of customers to do busi

ness with a particular firm. See Meeker v. Stuart, 188 F. Supp. 272, 275 (D.D.C. 1960) (goodwill 
frequently most important asset of business).

9. 6A A. Corbin, Contracts § 1385 (1962). Inclusion of a covenant not to compete in the contract 
for the sale of a business allows the seller to sell the goodwill built up by her “skill and diligent atten
tion to business.” Plunkett v. Reeves Apothecary, 351 So. 2d 867, 868 (La. Ct. App. 1977) (transfer of 
goodwill accomplished by restrictive covenant).

Generally, the purchaser of a going concern wants to buy more than the 
buildings, equipment, and inventory that constitute the physical attributes of a 
business. The purchaser also wants to buy the business relations that the seller 
has established with her customers.7 The seller’s business relations with her 
customers and the customers’ habits of doing business with the seller are 
termed the business’ “goodwill.”8 The seller transfers the goodwill of the busi
ness to the buyer by including a covenant not to compete in the contract for 
sale of the business.9

Covenants not to compete also are commonly used in two employment situ
ations. The first occurs when the employee is hired for the express purpose of 
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generating goodwill for the employer’s business.10 In many instances, such as 
in the personal insurance trade, the firm’s clients regard the salesperson, rather 
than the firm, as the entity with which they do business. In such cases, em
ployers may insist that employees sign a covenant not to compete in order to 
prevent employees from converting to their personal benefit the goodwill that 
they were employed to develop for the firm.11 The second situation arises when 
an employer divulges trade secrets to an employee for use during the em
ployee’s tenure with the firm12 and seeks to prevent the employee from using 
the trade secrets after her departure.

Under the common law of contracts, covenants not to compete are enforcea
ble if, and to the extent that,13 they are reasonable.14 To be deemed reason
able, a covenant must meet three criteria.15 First, the covenant must be 
necessary for the protection of the promisee.16 Courts recognize that a prom-

10. 6A A. Corbin, Contracts § 1394 (1962).
11. Id.
12. Id.
13. See Daughtry v. Capital Gas Co.. 285 Ala. 89, 94, 229 So. 2d 480, 484 (1969) (covenants not to 

compete enforceable to extent they are reasonable); Alexander & Alexander, Inc. v. Wohlman. 19 
Wash. App. 670, 676, 578 P.2d 530, 539 (1978) (same). Generally, a court may modify and enforce an 
unreasonable covenant. See Reiman Assocs. v. R/A Advert'g, Inc., 102 Wis. 2d 305, 310, 306 N.W.2d 
292, 295 (1981) (covenants not to compete incident to sale of business benefit from rule of partial 
enforcement). But see Boyar-Schultz Corp. v. Tomasek. 94 Ill. App. 3d 320, 324. 418 N.E.2d 911, 914 
(1981) (unreasonable covenants not to compete may not be reformed and enforced). See generally 
Blausten, General and Limited Covenants Not to Compete for the Multi-State Corporation. 49 N.Y. St. 
B.J. 292. 296 (1977) (enforcement of unreasonable covenants not to compete ranges from equitable 
interpretation to “blue pencil” rule of modification to non-severability); Note, Covenants Not to Com
pete in the Transfer of a Business—Selected Problems, 24 Drake L. Rev. 639, 645 (1975) (majority of 
states enforce covenants not to compete to extent covenants reasonable) [hereinafter cited as Note, 
Selected Problems}'. Note. Validity of Covenants Not to Compete: Common Law Rules and Illinois Law, 
1978 U. III. L.F. 249, 252 (same) [hereinafter cited as Note, Validity}.

14. 14 S. Williston. A Treatise on the Law of Contracts § 1636 (3d ed. 1967 & Supp. 1983) 
[hereinafter cited as Williston], Covenants must be reasonable as to both temporal and geographical 
scope. See National Homes Corp. v. Lester Indus.. 293 F. Supp. 1025, 1031 (W.D. Va. 1968) (cove
nants not to compete valid if reasonable); O’Sullivan v. Conrad. 44 Ill. App. 3d 752, 756, 358 N.E.2d 
926, 928 (1976) (same); Mohawk Maint. Co. v. Kessler. 52 N.Y.2d 276, 284. 419 N.E.2d 324. 328. 437 
N.Y.S.2d 646, 650 (1981) (same); Goldschmid. Antitrust’s Neglected Stepchild: A Proposalfor Dealing 
With Restrictive Covenants Under Federal Law, 73 Colum. L. Rev. 1193. 1196 (1973) (covenants not to 
compete valid if reasonable). But see Goldschmid, supra, at 1196-1201 (many state courts do not re
quire reasonableness if breach of covenant not to compete contractually linked to forfeiture of certain 
employee benefits).

Most courts scrutinize the reasonableness of employee covenants not to compete more stringently 
than the reasonableness of covenants not to compete incident to the sale of a business. See Alexander & 
Alexander, Inc. v. Wohlman, 19 Wash. App. 670, 684, 578 P.2d 530, 538 (1978) (unreasonable employee 
covenant might have been reasonable if covenant had been incident to sale of business); Sullivan, 
Revisiting the "Neglected Stepchild": Antitrust Treatment of Postemployment Restraints of Trade. 1977 
U. III. L.F. 621, 624 (common law more likely to enforce covenants not to compete incident to sale of 
business than employee covenants); Note, Selected Problems, supra note 13. at 641 (same); Note, Valid
ity, supra note 13, at 253 (same).

15. Professors Handler and Lazaroff insist on a sharp distinction between the view that the second 
and third criteria are allowed to “outweigh” the first criterion, as in the Restatement (Second) of Con
tracts, and the view that the second and third criteria are mere elements in the general criterion of 
“reasonableness.” Handler & Lazaroff, Restraint of Trade and the Restatement (Second) of Contracts, 57 
N.Y.U. L. Rev. 669, 717-50 (1982). Handler and Lazaroff admit that “public injury and personal 
hardship are . . . the reasons for denying enforcement of overbroad covenants.” Id. at 725. Their 
distinction is irrelevant to the economic and critical analyses presented in this note.

16. Williston § 1636; see National Homes Corp. v. Lester Indus., 293 F. Supp. 1025, 1031 (W.D. 
Va. 1968) (employment); O'Sullivan v. Conrad. 44 Ill. App. 3d 752, 756, 358 N.E.2d 926, 929 (1976) 
(sale of business); Alexander & Alexander, Inc. v. Wohlman, 19 Wash. App 670, 686, 578 P.2d 530, 
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isee has a legitimate interest in protecting business goodwill and trade secrets, 
but courts will invalidate or reform a covenant that is broader than is neces
sary to protect those interests.* 17 Second, the covenant must not be oppressive 
to the promisor.18 Courts are particularly hesitant to validate employee cove
nants because of the harsh effects on employees who have nothing but their 
labor to sell.19 Finally, the covenant must not be injurious to the public.20 Al
though courts recognize a public policy favoring freedom of contract, they are 
reluctant to enforce covenants that prevent competition and deprive the com
munity of needed goods or services.21

539-40 (1978) (employment); Reiman Assocs. v. R/A Advert'g, Inc., 102 Wis. 2d 305. 309, 306 N.W.2d 
292, 295 (1981) (sale of business).

17. Williston § 1638.
18. Williston § 1636; see National Homes Corp. v. Lester Indus., 293 F. Supp. 1025. 1031 (W.D. 

Va. 1968) (employment); O'Sullivan v. Conrad, 44 Ill. App. 3d 752, 756. 358 N.E.2d 926, 929 (1976) 
(sale of business); Alexander & Alexander. Inc. v. Wohlman, 19 Wash. App. 670. 686, 578 P.2d 530, 
539-40 (1978) (employment); Reiman Assocs. v. R/A Advert'g. Inc., 102 Wis. 2d 305, 309, 306 N.W.2d 
292, 295 (1981) (sale of business).

19. See Williston § 1638 (“[tjhere is authority for the proposition that greater latitude is allowed in 
restraints ancillary to sales of businesses than in contracts of employment because of the undue hard
ship on the promisor-employee") (footnote omitted); see supra note 14 (noting courts’ tendency to sub
ject employee covenants to strict scrutiny).

20. Williston § 1636;rec National Homes Corp. v. Lester Indus., 293 F. Supp. 1025, 1031 (W.D. 
Va. 1968) (employment); O'Sullivan v. Conrad, 44 Ill. App. 3d 752, 756. 358 N.E.2d 926, 929 (1976) 
(sale of business); Alexander & Alexander. Inc. v. Wohlman. 19 Wash. App. 670, 686, 578 P.2d 530, 
539-40 (1978) (employment); Reiman Assocs. v. R/A Advert’g, Inc., 102 Wis. 2d 305, 309, 306 N.W.2d 
292, 295 (1981) (sale of business).

21. Williston § 1638.
22. Williston states that injunction is the “ordinary method of enforcing [restrictive] covenants.” 

Williston § 1446; cf. Note, Selected Problems, supra note 13. at 649 (overwhelming majority of ac
tions seek injunctive relief).

23. See National Homes Corp. v. Lester Indus., 293 F. Supp. 1025, 1032-33 (W.D. Va. 1968) (dam
ages need not be shown because difficult to measure and continuous so as to force plaintiff to bring 
multiple suits); O'Sullivan v. Conrad. 44 Ill. App. 3d 754, 756, 358 N.E.2d 926, 929-30 (1976) (plaintiff 
need not prove special damages or actual loss of customers; business covenant); Williams v. Loicano. 
390 S.W.2d 56, 57 (Tex. Civ. App. 1965) (if breach proved, injunctive relief follows almost as matter of 
course); see also Note, Selected Problems, supra note 13, at 649 (equity has jurisdiction because of 
difficulty of measuring damages and need to prevent future damage); Note. Validity, supra note 13, at 
272 (if breach proved, injunctive relief follows almost as a matter of course).

The modern trend is to liberalize the granting of equitable relief. The Restatement (Second) of 
Contracts § 359 comment a (1979) states in part:

Adequacy [of remedies) is to some extent relative, and the modem approach is to compare 
remedies to determine which is more effective in serving the ends of justice. Such a compari
son will often lead to the granting of equitable relief. Doubts should be resolved in favor of 
the granting of specific performance or injunction.

24. Rubin & Shedd, Human Capital and Covenants Not to Compete, 10 J Legal Stud. 93 (1981).
25. See G Becker. Human Capital (1975) (seminal exposition of supply and demand for invest

ment in human capital); B. Fleisher & T Kniesner, Labor Economics (1980) (human capital con

The great majority of actions for breach of a covenant not to compete seek 
injunctive relief.22 Courts usually grant the equitable remedy because of the 
difficulty of computing damages and the need to prevent future injury.23

B. MICROECONOMIC ANALYSIS OF THE SUBSTANTIVE DOCTRINE GOVERNING 
COVENANTS NOT TO COMPETE

In a recent article,24 Professors Rubin and Shedd use the traditional tools of 
economic analysis and the concept of “human capital”25 to determine whether 
courts efficiently enforce covenants not to compete. The authors assert that 
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“one of the major advances of the literature applying economics to law has 
been to demonstrate that the economic logic underlying the law is often im
plicit rather than explicit, and so might be the case here.”26 They then con
clude that courts do indeed efficiently enforce covenants not to compete.27

sists of formal and informal training programs within firm). The theory of human capital is incisively 
critiqued in L. Thurow, Dangerous Currents 171-80 (1983).

26. Rubin & Shedd, supra note 24, at 102.
27. Id. at 110.
28. Id. at 102-07.
29. Specific training can be simply described as “how we do things around here.” It is valuable only 

to a particular employer. Thus, the employer will pay for this type of training. In addition, the em
ployee will know that he is worth more to the employer who provides him with this training. Rubin & 
Shedd, supra note 24, at 95-101; see also B. Fleisher & T. Knieser, Labor Economics 315-19 (1980) 
(differentiating between general and specific training).

30. General training is similar to training received in apprenticeship programs in numerous crafts 
(e.g., lawyers, plumbers, etc.). B. Fleisher & T. Knieser. Labor Economics 315-19 (1980).

31. In this sense, the expected value of the investment in the employee's training is conditioned on 
the likelihood that the employee will remain with the employer to “pay” for her investment. The 
longer the employee remains, the greater the return on the employer’s investment. The armed services 
offer a classic example of general training, which illustrates how an individual might pay for the gen
eral training received.

32. Rubin & Shedd, supra note 24, at 95-96.
33. Id. at 102-07 (examples include trade secrets and customer lists).
34. Id. at 96. For example, it may take an employee one day to learn a trade secret valuable to many 

firms and worth $100,000. The employee would thus receive valuable training for which she cannot 
pay.

35. Id. at 97; see Sullivan, supra note 14, at 636 (recognizing that nonenforcement of covenants not 
to compete creates disincentive for employer to release confidential information to employees).

For employee covenants, their conclusion derives from an analysis of the 
relationship between the scope of the restrictive agreement and the nature of 
the training that the employee receives from the employer.28 The employee 
may receive “specific” training that is useful only to a particular employer,29 or 
he may receive “general” training that is useful in a wide variety of occupa
tions and to a large number of potential employers.30

The determination of whether the employer or the employee will bear the 
cost of the employee’s training depends upon the expected rate of return on the 
investment. Although the answer to the question of “who pays” is complex 
and entails the computation of a future benefit stream, the determination will 
depend in part on the length of time an employee is expected to remain with a 
firm.31 Normally, the employee will pay for general training by accepting re
duced wages while the employer will pay for specific training.32 The determi
native elements are whether and for how long the employee will remain with 
the firm that provides the training.

Rubin and Shedd note that courts enforce employee covenants only if the 
general training or knowledge acquired by the employee during her employ
ment is of a type that is valuable, yet unavailable, to other firms.33 This result 
is economically efficient in cases where the employee could not sufficiently 
compensate the employer for the value of this training or knowledge by ac
cepting a reduction in wages to cover the cost of the investment.34 Allowing 
employees to use or sell this valuable training or knowledge would create a 
disincentive for employers to train employees to use the knowledge effi
ciently.35 Conversely, if courts indiscriminately enforced employment cove
nants regardless of the type of training or knowledge acquired by the 
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employee, the employee would be restrained from making future use of the 
general training for which she paid by accepting reduced wages.36

36. Rubin & Shedd, supra note 24, at 98.
37. Id. at 108.
38. Id; see Herrington v. Hall, 624 S.W. 2d 148, 151 (Mo. Ct. App. 1981) (covenants not to compete 

encourage business enterprises and promote “productive economic activity within the community").
39. See supra notes 14 and 19 and accompanying text (discussing courts' reluctance to enforce em

ployee covenants).
40. Rubin & Shedd, supra note 24, at 108.
41. Id. at 109. An employer can cheat by restraining an employee from using general training for 

which she paid. An employee can cheat by using training for which she did not pay.
42. Id. The seller can cheat by taking back the thing for which the buyer paid—the goodwill of the 

business. The buyer, however, has no opportunity to cheat.
43. Id.
44. See id. at 102-10 (analyzing substantive doctrine of covenants not to compete).

In the case of covenants not to compete incident to the sale of a business, 
Rubin and Shedd note that the seller’s promise not to use her specialized train
ing or knowledge to compete with the buyer increases the value of the business 
to the buyer.37 If the seller were not allowed to enter into a covenant not to 
compete, “the value of the business would be reduced, and fewer businesses 
would be sold . . . thus impeding] the flow of resources into higher valued 
uses.”38

Rubin and Shedd also conclude that courts’ willingness to enforce sale of 
business covenants more readily than employee covenants39 is economically 
correct not because a seller of a business has more bargaining power than an 
employee,40 but because both parties to an employment covenant have an op
portunity to “cheat,”41 while in a business covenant only the seller has such an 
opportunity.42 Any dispute arising after the sale of a business is therefore 
“likely to be a result of opportunistic behavior on the part of the seller.”43

Rubin’s and Shedd’s analysis assumes that the promisee has paid for some
thing of value and that economic inefficiency results when the promisor can 
appropriate it without paying full value. Rubin and Shedd contend that courts 
enforce the covenants only if, and to the extent that, the promisee has paid for 
something of value. Therefore, the substantive doctrine regarding covenants 
not to compete promotes economic efficiency.44

Even if one accepts Rubin’s and Shedd’s argument, no conclusion regarding 
the overall efficiency of enforcement of restrictive covenants can be drawn un
til the remedies available for breach are analyzed. That is, if the only remedy 
for breach of a covenant not to compete is one dollar, one cannot say that 
courts efficiently enforce restrictive covenants. This is particularly true when, 
as in the Rubin and Shedd article, desire to allow the promisee to receive full 
value for the good or service purchased is the asserted basis for determining to 
what extent covenants not to compete should be enforced.

The analysis of the efficiency of remedies for breach of restrictive covenants 
begins with a discussion of the economic preferability of specific performance 
remedies for breach of contracts involving unique goods or services. The ra
tionale supporting the use of specific performance in such cases is then ex
tended to covenants not to compete. Finally, the note considers whether 
breach of a restrictive covenant should be remedied by extending the duration 
of the covenant to “compensate” for the period of the breach.
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II. Efficiency Of Remedies

A. EFFICIENCY OF SPECIFIC PERFORMANCE

Professor Kronman, in an economic analysis of remedies for breach of con
tracts involving unique goods or services, concludes that requiring specific per
formance of such contracts is sound economic policy.45 Kronman’s conclusion 
is not based on the notion that the plaintiff cannot be made whole by an award 
of money damages.46 Rather, specific performance is economically efficient 
because in the absence of a market for the goods or services a court has no 
available basis for determining the amount of money needed to compensate 
the plaintiff.47 If the court lacks an adequate basis for determining the “cor
rect” amount of damages, money damages will often undercompensate the 
plaintiff. Kronman argues that courts’ willingness to require specific perform
ance of contracts involving unique goods or services is linked implicitly to the 
courts’ desire to avoid undercompensation:

45. Kronman, Specific Performance, 45 U. Chi. L. Rev. 351, 362 (1978). For an argument against 
the award of specific performance even in the case of “unique” goods or services, see Yorio, In Defense 
of Money Damages for Breach of Contract, 82 Colum. L. Rev. 1365 (1982).

46. Kronman, supra note 45, at 362. Indeed, Kronman develops an analysis to demonstrate that a 
plaintiff who had contracted to receive the original manuscript of Hobbes' Leviathan could be made 
whole by an award of money damages. Id. at 359-61.

47. Id. at 362-63.
48. Id. at 363. Kronman also notes that a disappointed promisee usually incurs certain precontrac- 

tual costs in “locating the good, obtaining information and so on.” Id. Where a good is not unique this 
information is likely to remain useful; in the case of a unique good this is less likely to be the case. Id. at 
363-64.

49. Id. at 362. Kronman ultimately bases his conclusion on the ground that rational parties, left 
alone to draft their own contract, would provide for specific performance of contracts that involve 
unique goods or services. Id. at 366-69. Thus, a rule of law allowing specific performance of such 
contracts is efficient in the sense that it will cut down on transaction costs by eliminating the need for 
the parties to negotiate over a specific performance clause. Id. at 369.

Kronman adopts the ex ante interests of the parties rationale because when a court orders specific 
f>erformance of a contract it is saying, in effect, that “the assumptions of the price theory upon which 
law and economics] jurisprudence rests are irrelevant to the case at bar.” Liebhafsky, Price Theory as 

Jurisprudence: Law and Economics, Chicago Style, in The Chicago School of Political Economy 
237, 242 (W. Samuels ed. 1976). In this sense, the risk of undercompensation argument proves too 
much because the risk of undercompensation is inherent in any contract dispute. The presence of a 

Whenever a court calculates money damages, there is some risk that 
it will undercompensate the injured party. But the magnitude of this 
risk is inversely related to the completeness and reliability of the in
formation on which the court bases its award. At one extreme, where 
there is a well-developed market generating evidence of sub
stitutability, this risk is minimal. At the other extreme, where there is 
no market or at most a few isolated transactions, this risk is substan
tial. There is a point between these two extremes at which the risk 
becomes unacceptably large .... This is the point separating those 
contracts that are specifically enforceable from those that are not— 
the point to which the uniqueness test obliquely refers.48

Kronman then concludes that, “conceived in this way, the uniqueness test 
seems economically sound.”49

Of course, Kronman’s analysis rests on the hypothesis that an award of 
money damages based on inadequate market information is more likely to re
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suit in undercompensation than in overcompensation.50 Given that the burden 
of proof is on the plaintiff, and that proving the fact and amount of loss is 
difficult, that premise seems accurate.51 Kronman’s analysis thus demonstrates 
that allowing the plaintiff an option of specific performance is preferable to 
limiting the remedy to money damages.52

unique good increases the degree of risk but does not satisfactorily delineate the point at which the 
promisor should be able to substitute money damages for specific performance.

Nevertheless, this note rejects the ex ante analysis as too manipulate to provide a satisfactory ration
ale. The uncertainty of what the parties would in fact have provided for had they been foresighted 
enough to do so is exacerbated in the context of covenants, such as covenants not to compete, that are 
ancillary to the primary contract.

At any rate. Judge Posner notes:
[T]he results of decreeing specific performance are not catastrophic; since the seller can always 
pay me to surrender my right to specific performance and presumably will do so if a substitute 
transfer would yield him a higher price. But to require the seller to conduct this additional 
transaction does impose additional transaction costs.

R. Posner, Economic Analysis of Law 61 (2d ed. 1977).
The analysis in this note is supported by a judgment that the transaction costs of apportioning value 

after a decree of specific performance are less than those that would accompany the determination of 
the fact and amount of damages at trial. Cf. Schwartz, The Case for Specific Performance. 89 Yale L.J. 
271, 279-84 (1979) (criticizing Kronman’s analysis and recommending, on efficiency grounds, general 
availability of specific performance remedy).

50. In cases in which a plaintiff could be overcompensated and the defendant could pay the judg
ment and still make a profit on the sale of the goods or services to a third party, a rule requiring specific 
performance is economically inefficient. See supra note 4 (discussing Pareto optimality as criterion for 
economic efficiency).

If one assumes, however, that a court is more likely to undercompensate than to overcompensate, see 
infra note 51 and accompanying text (discussing difficulty of determining money damages), a policy of 
allowing specific performance in these cases is more efficient than a policy of allowing only money 
damages. But a claim that specific performance will always lead to economic efficiency is clearly 
wrong.

51. Courts have cited the plaintiffs difficulty in establishing money damages to support the proposi
tion that the plaintiff's remedy at law is inadequate. See, e.g., National Homes Corp. v. Lester Indus.. 
293 F. Supp. 1025, 1032-33 (W.D. Va. 1968) (remedy at law inadequate because actual and special 
damages difficult to prove and measure); cf. Williams v. Loicano, 390 S.W.2d 56, 57 (Tex. Civ. App. 
1965) (injury irreparable by money damages; injunction issued almost as matter of course); Note. Se
lected Problems, supra note 13, at 649 (equity has jurisdiction because of difficulty of proving damages); 
Note, Validity, supra note 13, at 272 (proof of competition adequate to prove irreparable injury neces
sary for equity jurisdiction). But cf. Mentor v. Brock, 147 Minn. 407, 410. 180 N.W. 553, 554 (1920) 
(irreparable injury presumed from breach of covenant not to compete incident to sale of business, but 
not from breach of employee covenant).

At least one court has noted that an award of money damages is more likely to undercompensate 
than to overcompensate a plaintiff. DeLong Corp. v. Lucas. 176 F. Supp. 104, 125 (S.D.N.Y. 1959) 
(“Admittedly, DeLong’s profits might have turned out to be less than estimated. But it is equally if not 
more likely that they would have turned out to have been in excess of the estimate . . . .”).

52. See supra note 50 (discussing Kronman’s analysis).
53. For example, if the employer runs a small liquor store and the employee breaches the covenant 

not to compete by opening a liquor store twice the size of the employer’s, an award based on the 
employee’s profits is likely to overcompensate the employer.

Conversely, if the employer is a large corporation and the employee breaches the covenant not to 
compete by joining another firm, an award based on the amount of the employee’s new salary is likely 
to undercompensate the employer. A good example is provided by DeLong Corp. v. Lucas, 176 F.

B. SPECIFIC PERFORMANCE OF COVENANTS NOT TO COMPETE

When an employee breaches a covenant not to compete, the court has no 
“market price” by which to measure the employer’s damages. The amount the 
employee earns by competing is not an appropriate measure because it will 
have no necessary correlation to the damages sustained by the employer.53 The 
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decrease in, or the slowed increase in, the employer’s profits is not an appropri
ate measure because of the difficulty of proving a causal relationship between 
the employee’s breach and the amount of the employer’s profits.54 Even the 
“simple” amount of lost profit may be difficult to measure with accuracy.55 
Under Kronman’s analysis,56 the absence of a reliable measure of damages 
suggests that an injured employer should be allowed to obtain specific per
formance of a covenant not to compete.57

Supp. 104 (S.D.N.Y. 1959), in which an employee with extremely valuable knowledge breached a cove
nant not to compete and thus enabled his new employer to underbid his old employer for construction 
and installation of two military radar warning systems. Id. at 123.

54. Courts which attempt to measure damages must, of necessity, fashion some means of approxi
mating a causation standard. See, e.g., Trans-Am. Collections v. Continental Account Servicing 
House, 342 F. Supp. 1303, 1307 (C.D. Utah 1972) (plaintiff proved loss of profits by comparing rate of 
growth in gross sales in Utah, the state in which defendant competed, with rate of growth in gross sales 
in three adjacent states in which defendant did not compete); De Long Corp. v. Lucas, 176 F. Supp. 
104, 123 (S.D.N.Y. 1959) (defendant’s breach “was the factor which made the difference” in new em
ployer’s ability to underbid old employer for construction contracts); Alexander & Alexander, Inc. v. 
Wohlman, 19 Wash. App. 670, 679, 578 P.2d 530, 540 (1978) (case remanded to trial court to determine 
amount and cause of plaintiff’s lost brokerage commissions during two-year period).

55. See Trans-Am. Collections v. Continental Account Servicing House, 342 F. Supp. 1303 (C.D. 
Utah 1972). The court determined lost profits by estimating the decrease in gross sales in the state in 
which competition occurred, then multiplying the decrease by the plaintiff’s nationwide profit margin. 
Id. at 1307. The court measured damage to goodwill by estimating that “recovery” from the competi
tion would take three years, then multiplying the three years by lost profits in the last year of competi
tion. Id.

56. See supra notes 48 to 51 and accompanying text (discussing efficiency and Kronman’s analysis).
57. The difficulty of computing money damages should not obscure the fact that an award of injunc

tive relief also presents considerable obstacles to providing an accurate remedial award. See R. 
Danzig, The Capability Problem in Contract Law. Further Readings on Well-Known 
Cases 53-67 (1978) (case study of practical problems in fashioning injunctive relief for breach of em
ployee covenant not to compete).

58. For example, if the company bought by the buyer is relatively small and the seller breaches by 
opening a company twice the size of the buyer’s, an award based on the seller’s profits is likely to 
overcompensate the buyer. Conversely, if the buyer purchases a large company and the seller breaches 
by opening a small company or by entering the employ of another firm, an award based on the seller’s 
profits is likely to undercompensate the buyer.

59. See supra note 54 (citing cases demonstrating difficulty of determining causation); see also 
Meeker v. Stuart, 188 F. Supp. 272, 276 (D.D.C. 1960) (awarding damages of 10 percent of defendant’s 
gross sales to plaintiffs “stolen” customers during the period of breach); Atlas Ready-Mix v. White 
Props., Inc., 306 N.W.2d 212, 219 (N.D. 1981) (burden of persuasion shifted to defendant once plaintiff 
raises reasonable inference of causal relation; trial court’s award of damages affirmed because defend
ant failed to show “a real probability” that a third company would have underbid plaintiff in defend
ant’s absence).

60. See supra note 55 (citing case demonstrating difficulty of proving fact and amount of loss); see 
also Desselle v. Petrossi, 207 So. 2d 190, 193 (La. Ct. App. 1968) (court recognized that when defendant 
competes, plaintiffs supply of raw materials reduced); Atlas Ready-Mix v. White Props., Inc., 306 
N.W.2d 212, 218 (N.D. 1981) (award based in part on figure used by plaintiffin bid proposal); Reiman 
Assocs. v. R/A Advert'g, Inc., 102 Wis. 2d 305, 324-25, 306 N.W.2d 292, 302 (1981) (award for loss of 

This rationale also applies to covenants not to compete incident to the sale 
of a business. When a seller breaches a covenant not to compete, there is no 
"market price” for the valid covenant by which a court may determine the 
buyer’s damages. The amount of profit the seller makes by competing is an 
inappropriate measure because it will have no necessary correlation to the 
damage sustained by the buyer.58 The buyer’s lost profits are an inappropriate 
measure because of the difficulty of establishing a causal relationship between 
the promisor’s conduct and the effect on the buyer’s profits.59 In addition, cal
culating the lost profit is extremely difficult.60 Thus, limiting the remedy to an 
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award of money damages will subject the plaintiff to an unacceptable risk of 
undercompensation. Allowing an option of specific performance is economi
cally preferable.61

customer based on plaintiff’s past net earnings, projected four years into future). The defendant in 
Reiman claimed that the figure for plaintiffs expenses was too low because it was calculated on a cash 
method. Nevertheless, the court held that even if this error occurred, it was offset by the fact that the 
expense figure included overhead that may have been incurred without that customer, and thus could 
have been excluded.

Some courts have avoided the problem of accurately assessing damages. See Devitt v. Quirk. 105 
Mich. App. 94, 99, 306 N.W.2d 405, 408 (1981) (breach of covenant not to compete is material breach of 
sales contract; remedy is rescission of entire sales contract); Hanks v. GAB Business Servs., 626 S.W.2d 
564, 568 (Tex. Civ App. 1982) (covenant not to compete and covenant to make installment payments 
on sales contract mutually dependent; breach of covenant not to compete excuses obligation to make 
final installment payment).

61. See supra notes 48 to 51 and accompanying text (discussing efficiency and Kronman’s analysis).
62. The comparison of the value of competition during the two periods will allow for comparison of 

the relative efficiency of money damages and compensatory injunction rules. “Value of competition” is 
meant here to include the value of competition from the defendant’s point of view as well as the value 
of noncompetition from the plaintiffs point of view. The analytical use of increase or decrease in 
demand is designed to reflect this “objective” approach. A more thorough—but more complicated— 
analysis is possible by measuring separately the value of competition or noncompetition for the plaintiff 
and for the defendant.

63. Among the more important factors are the degree of third-party competition, availability of raw 
materials, and demand for the product. The use of “value of competition” is an oversimplification, but 
it is sufficient to develop the economic outline given here.

64. More specifically, one would speak of an increase in the value of competition being linked to an 
increase in excess demand. Excess demand would be determined by the factors mentioned in note 63 
supra. Again, however, reference to an increase in demand is sufficient for purposes of developing an 
economic outline.

65. For expository purposes, one can assume a purely competitive market. The analysis is compli
cated tremendously if other types of market structure are considered.

c. efficiency of compensatory injunction

Economic analysis of covenants not to compete, therefore, suggests that an 
award of specific performance will, in many cases, lead to more efficient results 
than would a money damages award. The more difficult problem is to deter
mine whether, in addition to enjoining breach of covenants not to compete, 
courts should issue injunctions which continue after the contractual expiration 
of the covenant for a period equal to the duration of the breach. An injunction 
issued for this period will be referred to as a “compensatory injunction.”

Analysis of the efficiency of compensatory injunctions begins by comparing 
the value of competition during the period of the breach with the value of 
competition during the period of the compensatory injunction.62 A host of fac
tors determine the value of competition during any given period of time.63 
Stated simply, as demand for the product or service increases,64 the value of 
competition and, conversely, of noncompetition, increases.

If demand for the product or service is greater during the period of the 
breach than during the period of the compensatory injunction, a compensatory 
injunction will undercompensate the plaintiff.65 Suppose A agrees not to com
pete with B for a period of five years. A breaches the agreement during years 
one and two. B secures an injunction for years three, four, and five, and a 
compensatory injunction for years six and seven. If demand for the good or 
service is greater during years one and two (the period for which B contracted 
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to receive noncompetition) than during years six and seven (the period for 
which B actually receives noncompetition) a compensatory injunction un
dercompensates B because the value of the noncompetition he receives is less 
than the value of the noncompetition for which he bargained.

If, however, demand is greater during the period of the compensatory in
junction than during the period of the breach, a compensatory injunction will 
overcompensate the plaintiff. In the above hypothetical, if demand for the 
good or service is greater during years six and seven (the period for which B 
actually receives noncompetition) than during years one and two (the period 
for which B contracted to receive noncompetition) a compensatory injunction 
overcompensates B because the value of the noncompetition he receives is 
greater than the value of the noncompetition for which he bargained.

These possibilities suggest that because a rule allowing compensatory in
junctions can result in either undercompensation or overcompensation, it is no 
more efficient than a rule allowing only money damages. That conclusion, 
however, ignores the effect that the potential award of a compensatory injunc
tion would have on the promisor’s decision to breach.

A reasonable promisor faced only with the possibility of having to pay 
money damages for the period of the breach will breach66 whenever she be
lieves that the profit she can earn by competing is greater than the profit the 
plaintiff can/>/•<? ve that he lost due to the competition.67 The unavailability of a 
compensatory injunction therefore is likely to lead to economic inefficiency 
because the probability of an undercompensating money judgment encourages 
the defendant to gamble on whether a court will award an undercompensatory 
judgment rather than on whether demand for the good or service will rise over 
time.68

66. This analysis does not deal with the effect of an award of an injunction or of money damages on 
the lost start-up costs of a defendant who breaches a covenant not to compete.

67. For reasons previously discussed, the amount of profits that plaintiff can prove he lost will almost 
always be less than his actual loss. See supra note 51 and accompanying text (noting that risk of 
undercompensation greater than risk of overcompensation).

68. Id. Defendants will base their decisions on a prediction of whether a court awarding damages 
will award more than the defendant can earn by breaching.

69. The defendant will breach because the value of competition during the period of the contem
plated breach is predicted to be greater than the value of competition during the period of the compen
satory injunction.

70. Encouraging the making of a market demand prediction is certainly more consistent with tradi
tional market ideology than is encouraging the making of a damages award prediction. Further, the 
market provides more and better information than a judge can; thus it would be foolish to gamble on 
the capricious behavior of a judge rather than on the market. The market operates with some pattern, 
order, and regularity, and the costs associated with acquiring this information are less than those associ
ated with acquiring similar predictive information about a judge. See T.C. Schelling, Micromo
tives and Macrobehavior 20-24 (1978) (examination of how competitive market works and 
discussion of whether market responsive to persons’ intentions).

If the courts allow compensatory injunctions, however, a potential defend
ant will breach the covenant only if she believes that demand for the good or 
service will be less during the period of the compensatory injunction than dur
ing the period of the contemplated breach.69 The potential defendant is thus 
required to base a decision to breach on market signals rather than on the 
likelihood of an undercompensating money judgment. The result will be more 
efficient decisionmaking.70
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The efficiency of the choices made by a defendant faced with the possibility 
of a compensatory injunction can now be compared with the efficiency of 
choices made by a defendant confronted only with the possibility of money 
damages. A potential defendant facing the possibility of a compensatory in
junction will decide whether to breach on the basis of her belief that demand 
for the good or product will be greater, or lesser, during the period of the 
breach than during the period of the compensatory injunction. If the defend
ant faces only the possibility of money damages, she will breach71 and the 
damages awarded will either undercompensate or overcompensate the 
plaintiff.72

71. The defendant will breach because damages awards in covenant not to compete cases generally 
undercompensate plaintiffs. See supra notes 50 to 51 and accompanying text (discussing difficulty of 
proving causation and amount of damages).

72. The addition of a “the court got it just right” variable would not affect the result of this analysis.
73. The defendant will not breach because she believes that the value of competition during the 

period of the contemplated breach will be less than the value of competition during the period of the 
compensatory injunction.

74. Inefficiency is produced when the defendant’s breach leaves the plaintiff in a worse position than 
he would have been in had the defendant not breached. See supra note 4 (defining efficiency).

75. See supra note 73 (discussing why defendant will not breach under these circumstances).
76. Inefficiency is produced when the defendant breaches and cannot make the plaintiff whole and 

make a profit at the same time. See supra note 4 (defining efficiency).

Each scenario below pairs one compensatory injunction variable (demand 
will rise or fall) with one money damages variable (court would undercompen
sate or overcompensate). Each scenario then compares the efficiency of the 
result under the particular compensatory injunction variable with the effi
ciency of the result under the particular money damages variable. Together, 
the scenarios represent the universe of logically possible pairings of variables 
and therefore allow an overall comparison of the efficiency of compensatory 
injunction and money damages rules.

1. The defendant believes that demand will rise; a money damages award 
would undercompensate the plaintiff.

If a compensatory injunction is available and if the defendant believes that 
demand will rise, she will not breach.73 In the absence of a compensatory in
junction rule, the defendant would have breached and a money damages 
award would have undercompensated the plaintiff, thus resulting in 
inefficiency.74

2. T'Ac defendant believes that demand will rise; a money damages award 
would overcompensate the plaintiff.

If a compensatory injunction is available and if the defendant believes that 
demand will rise, she will not breach.75 In the absence of a compensatory in
junction rule, the defendant would have breached and a money damages 
award would have overcompensated the plaintiff, thereby resulting in ineffi
ciency to the extent that the defendant could not pay the judgment and still 
make a profit.76

A compensatory injunction rule will result in inefficiency when, in the ab
sence of a compensatory injunction rule, the defendant could have paid the 
overcompensating money judgment and still made a profit. In this situation, a 
money damages award, although overcompensatory, would have enriched the 
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plaintiff without unduly harming the defendant. The introduction of the com
pensatory injunction rule influenced the defendant not to breach, thus thwart
ing the move toward Pareto optimality.77

77. See supra note 4 (discussing Pareto optimality).
78. The defendant will breach because she believes that the value of competition during the period 

of the breach will be greater than the value of competition during the period of the compensatory 
injunction.

79. See supra note 76 (discussing why overcompensating money damages award would result in 
inefficiency under these circumstances) and note 4 (defining efficiency).

80. The plaintiff will not choose a compensatory injunction because the value of noncompetition 
during the period of the compensatory injunction will be less than the value of noncompetition during 
the period of the breach.

81. The plaintiff will choose a compensatory injunction because the value of noncompetition during 
the period of the compensatory injunction will be greater than the value of noncompetition during the 
period of the breach.

82. A compensatory injunction will overcompensate the plaintiff because the value of noncompeti
tion he receives will be greater than the value of noncompetition he contracted to receive.

83. For example, if the value of noncompetition during the period of the breach is $100 and the 
value of noncompetition during the period of the compensatory injunction is $200, a compensatory 
injunction will overcompensate the plaintiff by $100. If a court awarding money damages would 
overcompensate the plaintiff by $150, a compensatory injunction would be less overcompensating and 
thus more efficient than an award of money damages. Conversely, if a court awarding money damages 
would overcompensate the plaintiff by $50, a compensatory injunction would be more overcompensat
ing and thus less efficient than an award of money damages.

3. The defendant believes that demand will fall; a money damages award 
would overcompensate the plaintiff.

If the defendant believes that demand will fall, she will breach.78 In the 
absence of a compensatory injunction rule, the defendant would have 
breached and a money damages award would have overcompensated the 
plaintiff, thus resulting in inefficiency to the extent that the defendant could 
not pay the judgment and make a profit at the same time.79 A money damages 
rule, although overcompensatory, would result in efficiency, however, if the 
defendant could pay the judgment and still make a profit.

If at the time of trial it appears, true to the defendant’s original prediction, 
that demand for the good or service is falling, the plaintiff will not choose a 
compensatory injunction.80 Thus the introduction of a compensatory injunc
tion rule would not improve upon efficiency. If, however, at the time of trial it 
appears that, contrary to the defendant’s original prediction, demand for the 
good or service is increasing, the plaintiff will choose a compensatory 
injunction.81

If demand for the good or service is greater during the period of the com
pensatory injunction than during the period of the breach, a compensatory 
injunction will overcompensate the plaintiff82 and therefore be inefficient. The 
overcompensating compensatory injunction, however, may be either more or 
less overcompensatory (and thus more or less inefficient) than an overcompen
sating money damages award.83

Decreased efficiency resulting from the use of the compensatory injunction 
will occur, however, only if the plaintiff chooses a compensatory injunction 
rather than money damages, the defendant could have paid the overcompen
sating judgment and still could have made a profit, and the defendant’s initial 
prediction that demand will fall is erroneous. Furthermore, this last condition 
has the effect of forcing the defendant to base her decision to breach on market 
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signals rather than predictions of judicial behavior. The result will be more 
efficient decisionmaking.84

84. Increased efficiency is produced by not permitting the defendant to gamble on the court's inabil
ity to assess damages accurately. See supra note 70 and accompanying text (discussing why basing 
decision to breach on market factors promotes efficiency). In addition, as noted previously, certain 
procedural factors make the court’s assessment likely to result in undercompensation of the plaintiff. 
See supra note 51 and accompanying text (noting that risk of undercompensation greater than risk of 
overcompensation).

85. See supra note 78 (discussing why defendant would breach under these circumstances).
86. The plaintiff will not choose a compensatory injunction because the value of noncompetition 

during the period of the compensatory injunction will be less than the value of noncompetition during 
the period of the breach. Some plaintiffs, however, may choose a compensatory injunction if they 
believe that the value of the undercompensating compensatory injunction will be greater than the value 
of an undercompensating money damages award. If the plaintiff's prediction is accurate, the compen
satory injunction necessarily would be more efficient than an award of money damages.

87. See supra note 82 (discussing why compensatory injunction under circumstances would 
overcompensate plaintiff).

88. The analysis here is the converse of its counterpart in scenario number 3. See supra note 83 and 
accompanying text (discussing how overcompensating compensatory injunction may be more or less 
efficient than overcompensating money damages award).

89. This assumes, of course, that an undercompensating money damages award will always be ineffi
cient. .STv supra note 4 (defining efficiency).

90. See supra note 84 and accompanying text (discussing inefficiency) and note 70 (discussing why 
basing decision to breach on market factors promotes efficiency).

4. The defendant believes that demand will fall; a money damages award 
would undercompensate the plaintiff.

If the defendant believes that demand will fall, she will breach.85 In the 
absence of a compensatory injunction rule, a money damages award would 
have undercompensated the plaintiff and would have resulted in inefficiency.

If at the time of trial it appears, true to the defendant’s initial prediction, 
that demand for the good or service is decreasing, the plaintiff will not choose 
a compensatory injunction.86 Thus, the introduction of a compensatory in
junction rule would not improve upon efficiency.

If, however, at the time of trial it appears, contrary to the defendant’s initial 
prediction, that demand for the good or service is increasing, the plaintiff will 
choose a compensatory injunction.87 If demand for the good or service is 
greater during the period of the compensatory injunction than during the pe
riod of the breach, a compensatory injunction will overcompensate the plaintiff 
and therefore will be inefficient. The overcompensating compensatory injunc
tion, however, may be either more or less efficient than an undercompensating 
money damages award.88

This decreased efficiency resulting from the use of the compensatory injunc
tion will occur, however, only if the plaintiff chooses a compensatory injunc
tion, and only if the defendant’s initial prediction that demand will fall is 
erroneous.89 Furthermore, this last condition has the effect of forcing the de
fendant to base her decision whether to breach on market signals rather than 
predictions of judicial behavior. The result will be more efficient 
decisionmaking.90

To summarize, in the first scenario a compensatory injunction rule is always 
more efficient than a money damages rule. In the second scenario a compensa
tory injunction rule will be more efficient than a money damages rule except in 
the situation in which the defendant could have paid an overcompensating 
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money judgment and still made a profit. In the third scenario a compensatory 
injunction will result in the same level of efficiency as a money damages rule 
except in the situation in which the defendant’s initial prediction of decreasing 
demand is erroneous. In this situation a compensatory injunction rule can be 
either more or less efficient depending on which remedy would be more 
overcompensating. In the fourth scenario a compensatory injunction rule will 
result in greater efficiency than a money damages rule except in the situation 
in which the defendant’s initial prediction of decreasing demand is erroneous. 
In this situation a compensatory injunction rule can be either more or less 
efficient than a money damages rule. In both the third and fourth scenarios, a 
compensatory injunction rule has the advantage of forcing the defendant to 
base her decision whether to breach on market signals rather than judicial 
behavior.

Considering the possible results, it is evident that a compensatory injunction 
rule increases the number of logically possible efficient outcomes. In the ab
sence of evidence to the contrary, it is reasonable to assume that a compensa
tory injunction rule also will increase the number of actual occasions on which 
the court will effect an efficient outcome. This increased efficiency is achieved 
by shifting the focus of the defendant’s decision on whether to breach from 
speculation about the size of potential damages to interpretation of market 
factors, thus reducing both the frequency of breach and the likelihood of 
undercompensation.91

91. See supra note 84 and accompanying text (discussing efficiency) and notes 69 and 70 and accom
panying text (discussing how compensatory injunctions reduce frequency of breach and promote effi
ciency). An effect of a compensatory injunction rule is that defendants will breach less often than 
under a money damages rule. A compensatory injunction rule thus will decrease costs associated with 
litigation. Additionally, a compensatory injunction rule will decrease such costs even when defendants 
breach because the time and expense associated with proving the amount of damages will be saved.

92. That litigated cases in the area are relatively few does not detract from the theoretical or practical 
import of the issue. The issue arises (potentially) in every case in which a breach occurs.

93. See, e.g., Economics Lab., Inc. v. Wohlman, 612 F.2d 405, 408 (9th Cir. 1979) (injunction not 
awarded because employee covenants had expired by own terms); DeLong Corp. v. Lucas. 176 F. 
Supp. 104, 126 (S.D.N.Y. 1959) (compensatory injunction not appropriate remedy after covenant had 
expired because result would not be equitable); Gulick v. Strawn & Assocs., 477 P.2d 489, 491 (Colo. 
App. 1970) (compensatory injunction not appropriate remedy because after contractual expiration date 
issue moot); Wagner v. A & B Personnel Sys., Ltd., 473 P.2d 179, 180 (Colo. App. 1970) (same); Sher
man v. Pfefferkorn, 241 Mass. 468, 477, 135 N.E. 568, 571 (1922) (compensatory injunction not appro
priate remedy because equitable relief may not be extended beyond time for which parties contracted); 
Wedin v. Atherholt, 298 Mich. 142, 145, 298 N.W. 483, 485 (1941) (compensatory injunction not appro
priate remedy because after contractual expiration date issue moot); Goldberg v. Goldberg, 205 A.D. 
435, 438, 200 N.Y.S. 3, 7 (1923) (compensatory injunction not appropriate remedy because covenant 
cannot be enforced after contractual expiration date); Hayes v. Altman, 436 Pa. 451, 456, 266 A.2d 269, 
271 (1970) (same); Weatherford Oil Tool v. Campbell, 161 Tex. 310, 314, 340 S.W.2d 950, 952 (1960) 
(same); Elcor Chem. Corp. v. Agri-Sul, Inc., 494 S.W.2d 204, 213 (Tex. Civ. App. 1973) (same); 

III. Testing The Microeconomic Thesis

Given the preceding economic analysis, if the proponents of microeconomic 
theory are correct in claiming that the decisions reached by courts coincide 
with the “correct” results reached through microeconomic reasoning, one 
would suspect that courts would allow a plaintiff a choice of money damages 
or compensatory injunction. Yet the vast majority of courts that have consid
ered the issue92 have refused to issue compensatory injunctions.93
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In F. IV. Means & Co. v. Carstens94 the Indiana Court of Appeals held that 
an employee covenant not to compete could not be extended past its contrac
tual expiration date.95 The court observed that employee covenants restrain 
trade and therefore violate an important state policy.96 In addition, the court 
stated that employee covenants restrict the employee’s ability to find work;97 
therefore, such covenants must be strictly scrutinized and limited.98 Other 
courts that have denied compensatory injunctions to employers have similarly 
focused on the effect of a compensatory injunction on the market and on the 
employee.99 Typical modern opinions emphasize that employee covenants 
have never been favored in equity100 and that a compensatory injunction 
would restrain the defendant from freely practicing his trade.101

Abalene Pest Control Serv. v. Hall. 126 Vt. 1,8, 220 A.2d 717, 722 (1966) (same); Alexander & Alexan
der. Inc. v. Wohlman. 19 Wash. App. 670, 688, 548 P.2d 530, 540 (1978) (compensatory injunction not 
appropriate remedy because “manifestly unfair”). But see Premier Indus, v. Texas Indus. Fastener, 450 
F.2d 444, 448 (5th Cir. 1971) (trial court and appellate court may grant injunction after covenant has 
expired to give employer meaningful relief in light of employee’s year of work for competitor prior to 
judgment); cf. American Eutectic Welding Alloys Sales v. Rodriguez, 480 F.2d 223, 229 (1st Cir. 1973) 
(remanding to determine whether covenant should be extended past contractual expiration date); Puri
tan-Bennett Corp. v. Richter. 8 Kan. App. 2d 311, 318, 657 P.2d 589, 593 (1983) (same).

The older cases merely state that an injunction cannot be issued after the covenant has expired be
cause the issue is “moot.” The precedent for this view can be traced to cases holding that injunctive 
relief based on a contract must be coextensive with the terms of the contract. See Wagner v. A & B 
Personnel Sys., Ltd., 473 P.2d 179, 180 (Colo. App. 1970) (compensatory injunction not appropriate 
remedy because issue moot after covenant expires, citing Fulton Irrigation Ditch Co. v. Twombly. 6 
Colo. 554, 42 P. 253 (1895)). In Twombly the appellate court reversed the equity court's decision to 
grant an injunction requiring the defendant to supply water to the plaintiff in perpetuity when the 
contract between the parties only called for the supply of water in 1892. Id. at 558. 42 P. at 254. The 
court stated: "Any writ after the expiration of the contract would be void and inoperative.” Id. at 558, 
42 P. at 254.

94. 428 N.E.2d 251 (Ind. App. 1981).
95. Id. at 261.
96. Id.
97. Id.
98. Id. The Means court also denied a compensatory injunction because of the doctrine of laches, id. 

at 260. and because “the injunction is an extraordinary equitable remedy.” Id.
99. See supra note 93.
100. See Economics Lab., Inc. v. Donnolo, 612 F.2d 405, 409 (9th Cir. 1979) (employee covenants 

never "especially favored" in equity).
101. See Machen v. Johansson. 174 F. Supp. 522, 530(S.D.N.Y. 1959) (compensatory injunction for 

breach of agreement not to prize fight until rematch with plaintiff unreasonable because defendant 
would be denied right to advance himself within trade).

102. Hayes v. Altman. 438 Pa. 451. 456, 266 A.2d 269. 272 (1970).
103. Id. at 454, 266 A.2d at 271.
104. Id. at 454-55, 266 A.2d at 271.
105. Id. at 455, 266 A.2d at 271.
106. Id.. 266 A.2d at 271.

Similarly, in a case of first impression, the Pennsylvania Supreme Court re
versed a lower court’s decision to grant a compensatory injunction to a former 
employer.102 The court stated that employee covenants not to compete are re
straints of trade and therefore should be strictly construed.103 The court also 
considered that the employee would have difficulty transferring his skills to 
another line of work,104 would have few resources upon which to live while 
looking for other employment,105 and might be forced to uproot himself and 
his family.106

Very few courts have addressed explicitly the issue of whether compensatory 
injunctions are an appropriate remedy for breach of covenants not to compete 
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incident to the sale of a business. In 1981 the Supreme Court of New Hamp
shire reversed a trial judge’s issuance of a compensatory injunction for breach 
of a noncompetition clause in a contract for sale of a motel.107 The court held 
that the covenant did not demonstrate the parties’ intent to extend the cove
nant beyond its express terms108 and that covenants not to compete must be 
narrowly construed.109

107. Gosselin v. Archibald, 121 N.H. 1016, 437 A.2d 302 (1981).
108. Id. at 1022, 437 A.2d at 307.
109. Id., 437 A.2d at 307. For the latter proposition the court cited a case that held that the words of 

a restrictive covenant should be read so as to make the time and geographical restraints as narrow as 
possible. Id., 437 A.2d at 307. The case cited was Moore v. Dover Veterinary Hosp., Inc., 116 N.H. 
686. 367 A.2d 1048 (1976) (quoting Bowers v. Whittle, 63 N.H. 147, 148 (1884)).

110. 280 Pa. Super. 106, 421 A.2d 427 (1979).
111. Id. at 112, 421 A.2d at 432.
112. Id., 421 A.2d at 431. In Buckham, there was delay of almost four years between initiation of the 

suit and the chancellor’s decision. Id. at 108, 421 A.2d at 429. The appellate court noted that a com
pensatory injunction would impinge on the defendant’s life 13 years after the date on which the original 
covenant had begun to run. Id. at 112. 421 A.2d at 431.

113. Meeker v. Stuart, 188 F. Supp. 272, 276 (D D C. 1960).
114. See infra note 125 and accompanying text (discussing potential adverse effects of such cove

nants on market competition).

Similarly, in Davis v. Buckham 110 a Pennsylvania appellate court reversed a 
chancellor’s decision to issue a compensatory injunction for breach of a cove
nant not to compete contained in a partnership agreement.111 The Buckham 
court stated that it was doubtful that a covenant not to compete should ever be 
extended beyond its contractual expiration date because such covenants must 
be strictly construed.112 Another court simply held that although the defend
ant had shown irreparable injury the covenant had expired before the court 
rendered a decision and “solely for that reason, . . . the plaintiff s relief must 
be limited to damages.”113

The case law thus indicates that courts deny compensatory injunctions for 
breach of employee covenants not to compete because such covenants restrict 
free trade and constitute onerous burdens on employees. The former rationale 
also is used to justify the denial of compensatory injunctions for breach of sale 
of business covenants not to compete.114

IV. Critical Analysis

This section of the note analyzes the discontinuity between the results 
reached by courts that have considered the propriety of compensatory injunc
tions and the result compelled by a microeconomic analysis. The note then 
develops a critical analysis that accounts for the apparent discontinuity.

A. DISCONTINUITY BETWEEN JUDICIAL ENFORCEMENT AND 
MICROECONOMIC ANALYSIS

The discontinuity between judicial enforcement of covenants not to compete 
and the “correct” result provided by microeconomic analysis stems from the 
exclusion of certain considerations in microeconomic theory. This exclusion 
reflects striking differences in the factual assumptions and political beliefs un
derlying the judicial and microeconomic approaches.
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The concern courts show for the plight of employees who sign covenants not 
to compete is “irrelevant” to theoreticians of standard microeconomics.115 The 
proponents of microeconomics espouse the theory that neither party would as
sent to a contract unless it were to her benefit to do so; thus, relative economic 
status is not a valid consideration in deciding whether contracts should be en
forced.116 An example of the discontinuity between the approach taken in 
microeconomics and that sometimes taken by the judiciary is provided by the 
Rubin and Shedd article. Rubin and Shedd quote a familiar judicial opinion:

115. “In [the microeconomic system] whatever is, is. If you do not ‘buy’ something, you are unwilling 
to do so. There is no place for the word or concept ‘unable.’ Thus, in this system, there is nothing 
which is coerced.” Leff, Economic Analysis of Law: Some Realism About Nominalism, 60 V a. L. Rev. 
451, 478 (1974) (emphasis in original).

116. Professor Warren Gramm has noted that Chicago School economists rely on “faith in competi
tive markets” to achieve just exchanges. Gramm. Chicago Economics: From Individualism True to Indi
vidualism False, in The Chicago School of Political Economy 178 (W. Samuels ed. 1976). “By 
abstention [these theorists] provide an apologetic for monopolistic capitalism, for acceptance of the 
existing distribution of wealth.” Id. at 178-79.

117. Rubin & Shedd, supra note 24, at 107-08 (quoting H&R Block, Inc. v. Lovelace, 208 Kan. 538, 
545, 493 P.2d 205, 211 (1972), which quoted Arthur Murray Dance Studios v. Witter 105 N.E.2d 685, 
703-04 (Ct. C.P. Ohio 1952)). Judicial articulation of similar concerns is common. After undertaking a 
thorough review of the case law, the court in Arthur Murray Dance Studios stated that employee cove
nants not to compete are “cautiously considered, carefully scrutinized, looked upon with disfavor, 
strictly interpreted and reluctantly upheld.” 105 N.E.2d at 693. This disfavor is the result of the ine
quality of bargaining power between employees and employers. Id. at 704. Similar reasons for judicial 
disfavor of employee covenants not to compete surfaced in Mentor v. Brock, 174 Minn. 407. 411, 180 
N.W. 553, 556 (1920). The Brock court suggested that “(o]ne who has nothing but his labor to sell, and 
is in urgent need of selling that, cannot well afford to raise any objection to any of the terms in the 
contract of employment offered him so long as the wages are acceptable.” Id. at 411. 180 N.W. at 555.

118. Rubin & Shedd, supra note 24, at 108.
119. Id. at 100.

The average, individual employee has little but his labor to sell or to 
use to make a living. He is often in urgent need of selling it and in no 
position to object to boiler plate restrictive covenants placed before 
him to sign. To him, the right to work and support his family is the 
most important right he possesses. His individual bargaining power 
is seldom equal to that of his employer .... Under pressure of 
need and with little opportunity for choice, he is more likely than the 
seller [of a business] to make a rash, improvident promise that, for 
the sake of present gain, may tend to impair his power to earn a liv
ing, impoverish him, render him a public charge or deprive the com
munity of his skill and training . . . ,117

Rubin and Shedd respond:
Clearly this argument is incorrect in economic terms. A party, 
whether an employee or a seller of a business, will not sign a contract 
unless he expects to gain from the agreement. Whether it is efficient 
to enforce a contract is independent of the relative wealth or bargain
ing power of the signers.118

Rubin and Shedd also state that it is irrelevant that enforcement of em
ployee covenants would be harsh or burdensome on the employee.119 Yet, be
cause courts are concerned with the parties’ relative bargaining power and 
with the effects of enforcement on employees, courts do not impose compensa-
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tory injunctions in employee covenant cases—even though this result is con
trary to that dictated by a microeconomic analysis.

The other common reason for refusing to remedy breaches of restrictive cov
enants by issuing compensatory injunctions is that such covenants are in re
straint of trade. Here courts are concerned with the effects of enforcement on 
persons who are not parties to the contract. Courts are willing to subject a 
plaintiff to a risk of undercompensation in order to protect the public from the 
ill effects of an extended period of lessened competition.

By contrast, microeconomic analyses typically focus solely on the economic 
effect on the parties to the contract.120 For the microeconomic theorist the 
individual bargain is the building block for the whole economic system, and 
the market is a mere aggregation of individual contracts.121 The 
microeconomic theorist leaves unstated that the analytic viability of 
microeconomics requires the existence of an established economic system in 
which individual bargains are mere incremental changes in a preexisting 
order.122

One reason for the narrow focus of microeconomics may be that concern 
with the effects on persons other than the parties to the contract might suggest 
collective rather than individual decisionmaking. Collective decisionmaking 
would run counter to the normative base of microeconomic theory, which is 
minimal government.123 In microeconomic theory,

preservation of existing private property relationships, the private 
market, is the penultimate end of ends (the means to the final end of 
individual freedom). Private property is equated simplistically with 
minimal government. The strategic, related issues, such as structure 
of property holding and locus and uses of power, are ignored.124

The courts’ rejection of an analysis that excludes consideration of the socie
tal effects of enforcement of covenants not to compete is consistent with the 
recommendations of commentators who urge that federal antitrust law govern 
restrictive covenants. These commentators observe that covenants not to com
pete incident to the sale of a business may not appear to threaten competition 
when examined on a case-by-case basis, but that the cumulative harm to mar-

120. The “liberal” law and economics scholars systematically include “externalities” in their analy
ses. This inclusion opens up the relatively “certain” economic analysis to virtual indeterminacy. Ken
nedy, Cost-Benefit Analysis of Entitlement Problems: A Critique. 33 Stan. L. Rev. 387, 400 (1981).

121. Lowry, Bargain and Contract Theory in Law and Economics, in The Chicago School of 
Political Economy 217 (W. Samuels ed. 1976).

122. Id. Professor Lowry describes the world as it would be, consistent with traditional 
microeconomic views on human nature, if individual bargains were the building blocks of the economic 
system rather than incremental changes within the system:

[I]n the context of a relationship composed of only two parties, each of whom is guided only 
by self-interest, we may not define any action as antisocial behavior since a social reference 
has been excluded by our definition. We leave A and B maneuvering in A's cornfield, each 
trying to shoot the other in self-defense in a modern version of Thomas Hobbes’ “solitary, 
poor, nasty, brutish and short” presocial compact state of nature.

Id. at 219 (footnote omitted) (emphasis in original).
123. Gramm, supra note 116, at 180.
124. Id.
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ket competition may be substantial.125

125. See Goldschmid, supra note 14, at 1204 (recommending federal antitrust treatment of restrictive 
covenants). Cf. Handler & Lazaroff, supra note 15. at 750-55 (criticizing Goldschmid).

126. Sullivan, supra note 14. at 639-40 (recommending federal antitrust treatment of employee cove
nants). Cf. Handler & Lazaroff, supra note 15. at 750-55 (criticizing Sullivan).

127. Feinman, Critical Approaches to Contract Law, 30 U.C.L.A. L. Rev. 829 (1983).
128. Id. at 839-44. Feinman is not the first or only legal theorist to analyze contract law in terms of 

contradictory images of society. For example. Professor Kennedy has analyzed contract law in terms of 
the contradictory notions of individualism and altruism. Kennedy, Form and Substance in Private Law 
Adjudication, 89 Harv. L. Rev. 1685 (1976). Professor Unger has contrasted the principle of freedom 
of contract with the principle of fairness. Unger, The Critical Legal Studies Movement. 96 Harv. L. 
Rev. 563, 625 (1983).

129. Feinman, supra note 127, at 839.
130. Id. at 842.
131. Professor Feinman prefers the use of the term “image" over the more traditional use of the term 

“model” because he believes that image more accurately reflects the nature of the analytic device. Id. 
at 830.

132. Id. at 839; see Kennedy, supra note 128, at 1713 (essence of individualism is “the making of a 

Commentators echo the same concern with regard to cases involving an em
ployee covenant not to compete:

Such restraint restricts the employee’s ability to utilize his talents 
most efficiently, impedes prospective rival employers in securing the 
employees of their choice, and thus decreases the likelihood that con
sumers will be able to purchase goods or services produced or pro
vided in the most efficient manner and at the lowest prices.126

The courts’ concern with the social need for competition produces their will
ingness to exchange undercompensation of the plaintiff for enhanced market 
competition. A contrary result is reached by an analysis that focuses solely on 
the economic consequences to individuals.

The analysis of the efficiency of remedies for breach of covenants not to 
compete and a review of court decisions demonstrate that courts do not effi
ciently enforce restrictive covenants. Court decisions suggest that judicial con
cern for market competition and for the welfare of employees—concerns 
ignored by microeconomics—are the sources of the inefficiency. A theory 
based exclusively on a concern for microeconomic efficiency thus cannot ac
count for the apparent inconsistency between the substantive doctrine, which 
Rubin and Shedd found to be efficient, and the remedial doctrine, which is 
demonstrably inefficient.

B. CRITICAL ANALYSIS OF THE APPARENT DISCONTINUITY

In a recent essay, Critical Approaches to Contract Law ,127 Professor Feinman 
describes two contradictory patterns of analysis in modern contract law.128 
One pattern he labels “individualist,”129 the other “collectivist.”130 The con
flicts between these two images131 of contract law and the courts’ refusal to 
recognize this conflict account for the apparent inconsistency between the sub
stantive and remedial doctrines regarding covenants not to compete.

The individualist image of contract law is reflected in the doctrine of “free
dom of contract.” This image “posits a world of independent actors, each of 
whom should be allowed to pursue his or her own interests without regard for 
the interests of others.”132 Society is considered to be composed of individuals 
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who can take care of themselves and who make deals only to advance their 
private interests. Accordingly, “]t]he law . . . should not impose on private 
parties the sharing of the benefits or the burdens of exchange.”133

sharp distinction between one's interests and those of others, combined with the belief that a preference 
in conduct for one’s interests is legitimate. . . .”).

133. Feinman. supra note 127, at 839; see Kennedy. supra note 128, at 1713 (self-reliance is “form of 
conduct associated with individualism”).

134. See supra notes 18 and 20 and accompanying text (discussing requirement that covenants not to 
compete not be oppressive to promisor or injurious to public).

135. See supra notes 24 to 42 and accompanying text (discussing Rubin’s and Shedd's analysis of 
decision to enforce certain covenants not to compete).

136. See generally Goldschmid. supra note 14 (recommending federal antitrust treatment); Sullivan, 
supra note 14, at 621 (Goldschmid's recommendation not adopted).

137. Professor Corbin has noted the analytic problems posed in attempting to distinguish among 
torts, contracts, and antitrust violations:

During the . . . years since the passage of the Sherman Act, the important litigation has been 
in the fields of crime and tort, not in that of actions for breach of contract. But the torts and 
crimes in question are agreements and combinations in restraint of trade or commerce and 
acts done in performance thereof .... If the formation and existence of such a “combina
tion” are declared to be illegal, it is a legal certainty that the agreements made in constructing 
it and in carrying out its purposes are illegal and unenforceable ....

6A A. Corbin, Contracts § 1381 (1962).
It may be that courts consider covenant not to compete cases to be different from ordinary antitrust 

cases because of the nature of the parties. Covenant not to compete cases rarely involve large corpora
tions, at least as defendants. When the court has before it “natural persons," or at most small corpora
tions. the court’s tendency may be to view the parties as inappropriate objects of social control. Rather 
than provide an adequate analytic basis for distinction, such a basis for the courts’ reluctance to apply 
antitrust analysis merely emphasizes the courts' individualist image of contract law.

This individualist image of contract law finds expression in the courts’ en
forcement of covenants not to compete. The cornerstone of the courts’ analysis 
is always the parties’ right to order their own affairs. It is against this backdrop 
of individual rights that a court considers whether a covenant is oppressive to 
the promisor or injurious to the public.134 As Rubin and Shedd have demon
strated,135 the underlying substantive doctrine of covenants not to compete is 
consistent with a microeconomic analysis devoid of considerations such as the 
relative bargaining strength of the parties and the effects of the contract on 
society as a whole.

Perhaps the most compelling example of the individualist image in the law 
of covenants not to compete is seen in the courts’ refusal to subject such cove
nants to state or federal antitrust prohibitions.136 No analytic justification ex
ists for courts’ refusal to treat the parties’ noncompetition agreement as a 
“conspiracy” or “combination” prohibited by antitrust statutes rather than as a 
“covenant” permitted by ordinary notions of freedom of contract.137 When a 
court chooses to analyze noncompetition agreements in the context of ordinary 
contract law’s emphasis on private orderings rather than the context of the 
antitrust statutes’ emphasis on societal control, the court acts in accordance 
with the individualist image of contract law. The result, as Professor 
Goldschmid notes, is that:

Local judges . . . impressed with the respectability of those seeking 
to enforce restrictive covenants, and imbued with a sense that free
dom of contract is a basic value that should almost invariably be up
held, have paid scant attention to the spirit of the antitrust laws or to
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the original common-law notions of restraint of trade.138

138. Goldschmid, supra note 14. at 1204.
139. Feinman, supra note 127, at 842. Kennedy describes the collectivist image of “altruism” as the 

notion that people should “make sacrifices, . . . share . . . and ... be merciful.” This image of con
tract law is premised on the notion of “solidarity.” Kennedy, supra note 128, at 1717-18.

140. Feinman, supra note 127, at 840.
141. Id. at 842.
142. Id. (footnote omitted). An element of Professor Unger’s principle of fairness is that substantial 

inequality between the parties, or the assumption by one party of an unacceptable risk, invites courts to 
alter or invalidate the contract. Unger, supra note 128, at 632. “Fairness means not treating the parties, 
and not allowing them to treat each other, as pure gamblers unless they really see themselves this way 
and have the measure of equality that enables each to look out for himself.” Id.

143. Feinman, supra note 127, at 843.
144. See supra notes 94 to 106 and accompanying text (discussing court decisions in employee cove

nant cases).
145. 438 Pa. 451, 266 A.2d 269 (1970).
146. Id. at 454-55, 266 A.2d at 271 (quoting from an earlier opinion in the case, which cited Mor

gan's Home Equip. Corp. v. Martucci, 390 Pa. 618, 632, 136 A.2d 838, 846 (1957)).

However, the law of covenants not to compete also reflects the collectivist 
image of contract law. The collectivist image has two elements. First, “indi
viduals . . . are not [seen as] freedom-seeking isolates; they are social beings 
with the responsibilities and benefits that come from living in a collective soci
ety.”139 In this image of society, the notion of the rugged individual is rejected 
as a half-truth140 and the values of the community-oriented person come to the 
fore.141 Accordingly, “Courts that accept the collectivist arguments would rec
ognize that simple enforcement of agreements may be an inadequate means of 
furthering desired social ends.”142

The second element of the collectivist image is the rejection of the notion 
that an advanced capitalist economy functions best when it operates through 
unregulated free choice. When individual decisions may interrupt the flow of 
commerce, “Courts may supplement and vary parties’ agreements to facilitate 
the smooth functioning of an integrated social economy.”143 It is this collectiv
ist image that provides the analytic framework within which the courts test the 
enforceability of covenants not to compete.

Courts respond to the first element in the collectivist image when, in decid
ing whether to enforce the covenant, they consider the relative bargaining 
power of the parties and the potentially harsh effect of enforcement on the 
employee-promisor. Rather than enforce the provisions of the contract made 
between two freely consenting individuals, courts have justified their refusal of 
full enforcement by pointing to the individual and community burden which 
would result from depriving the employee of a source of income.144

The court va. Hayes v. Altman,'45 for example, refused to issue a compensa
tory injunction because,

[an employee] may encounter difficulty in transferring his particular 
experience and training to another line of work, and hence his ability 
to earn a livelihood is seriously impaired. Further, the employee will 
usually have few resources in reserve to fall back upon, and he may 
find it difficult to uproot himself and his family in order to move to a 
location beyond the area of potential competition with the former 
employer.146
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The second element of the collectivist image is reflected in the law of cove
nants not to compete when courts consider the effects of such covenants on the 
functioning of the market. As previously noted,147 courts considering em
ployee, as well as sale of business, covenants have cited adverse market effects 
as justification for refusing to issue compensatory injunctions. Implicit in such 
an analysis is a view of contract law and society in which “[sjocial utility is not 
the sum of private transactions.”148 By considering the effects of covenants not 
to compete on the market, and hence on society, courts demonstrate their com
mitment to the collectivist image of law.

147. See supra notes 94 to 113 and accompanying text (discussing court decisions in employee and 
sale of business covenant cases).

148. Feinman, supra note 127, at 842.
149. Id. at 854. Feinman rejects the notion that contract law functions to “meet the changing needs 

of the dominant class.” Id. at 849, 852-54. Instead, he argues that in the process of deciding many 
factually related cases, judges develop legal concepts that embody, rather than constrain or direct, so
cial and economic relations. Id. at 854. “The result is a system of contract law which appears to shape 
economic affairs according to normative principles, but which actually is only a recast, idealized form 
of the underlying illegitimate socio-economic order.” Id.

150. Unger, supra note 128, at 625-26.
151. Id. at 626.
152. Id.
153. Id.
154. Feinman, supra note 127, at 856.
155. Id.

Establishing that the law of covenants not to compete reflects judges’ incon
sistent expression of contradictory images of society does not end the critical 
analysis. For Professor Feinman these inherent conflicts illustrate contract 
law’s true function in society, which is to “affirm the legitimacy of the existing 
social order while denying its true nature.”149

Similarly, Professor Unger has noted that the smooth functioning of the 
market must end when the bargaining power and knowledge of the parties to a 
contract are grossly unequal.150 When such disparity exists, contract law is the 
mere “outward form of a power order.”151 Consistent court intervention to 
correct the inequalities, however, would undermine the very theory of the mar
ket and would “empty market transactions of much of their apparent signifi
cance.”152 Rather than attempt to reconstruct the market institution, courts 
“attempt... to find moderating solutions, either by singling out the most seri
ous problems for special treatment . . . or by preferring vague slogans (e.g., 
good faith, unconscionability) that can be used to support limited, ad hoc cor
rective interventions.”153

The theme that unifies these theoretical and functional explanations of con
tract doctrine is the law’s essential role in denying the contradiction between 
individualism and collectivism and thereby legitimizing the social order that 
gives rise to the contradiction.154 Professor Feinman notes that “[b]y positing 
an ideal world, either of the classical or cooperative image, contract law denies 
the contradiction between individualism and collectivism. By expressing the 
real world in abstract form, contract law legitimates the historical manifesta
tion of the existing social order.”155

The law governing covenants not to compete provides an excellent example 
of this process of denial and legitimation. The substantive doctrine tells us that 
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a covenant not to compete is enforceable only if, and to the extent that, it is: (1) 
necessary for the protection of the promisee; (2) not oppressive to the prom
isor; and (3) not injurious to the public.156 If a covenant meets these criteria, a 
court will deem the covenant “reasonable” and will enforce it according to its 
terms. It is anomalous, therefore, when a court refuses to issue a compensatory 
injunction for breach of a "reasonable” covenant when the stated reason for its 
refusal is the protection of the promisor’s or the public’s interest.157 Presuma
bly, those interests were considered and protected when the court determined 
that the covenant was reasonable, before the court reached the remedial stage 
of the analysis.

156. See supra notes 13 to 20 and accompanying text (discussing common law requirements for 
enforcement of covenants not to compete).

157. See supra notes 94 to 113 and accompanying text (discussing case law in covenant not to com
pete area).

158. See supra note 51 and accompanying text (discussing problems inherent in determining 
damages).

159. See, eg.. National Homes Corp. v. Lester Indus., 293 F. Supp. 1025, 1027-28. 1032 (W.D. Va. 
1968) (4-year breach of 10-year covenant enjoined one year; no damages sought); Daughtry v. Capital 
Gas Co., 285 Ala. 89, 93-94. 229 So. 2d 480. 481 (Ala. 1969) (breach of two-year covenant enjoined one 
year; no damages sought); Hayes v. Altman, 438 Pa. 451, 455-58, 266 A.2d 269, 270-71 (1970) (breach 

A court’s reconsideration, when formulating a remedy, of the need to protect 
the promisor’s and the public’s interest suggests that the court did not ade
quately protect those interests when it determined that the covenant was rea
sonable and therefore enforceable. Alternatively, it may suggest that the court 
is merging its determination of reasonableness with its determination of the 
appropriate remedy. But if the court did not care about the promisor’s or the 
public's interest when it determined that the covenant was reasonable, why 
does it care about those interests when it determines the appropriate remedy? 
Or. if the court is merely merging its analyses of substance and remedy, why 
does it merge the analyses rather than simply declare the covenant 
“unreasonable”?

The answer lies in the court’s desire to deny the contradiction between its 
adherence to both the individualist belief in freedom of contract and the col
lectivist concern for the promisor’s welfare and for market competition. A 
judge cannot reform or refuse to enforce the terms of a freely entered covenant 
without denying the validity of a powerful element of its individualist image: 
the belief in the private ordering of individual welfare. At the remedial stage, 
however, a judge effectively can alter the terms of a covenant and yet still 
affirm the validity of the belief in freedom of contract. A judge could remedy 
a two-year breach of a five-year covenant either by issuing a compensatory 
injunction or by allowing money damages for the period of the breach. By 
denying a compensatory injunction, the court reduces by two years the period 
of restrained competition. This reduction responds to powerful collectivist 
concerns for the promisor’s welfare and the social need for competition.

In the case of the hypothetical five-year covenant, the court of course allows 
the plaintiff a right to money damages for the period of the breach. This right, 
however, is illusory because of the difficulty of establishing the fact and 
amount of damage.158 This difficulty is so severe that many plaintiffs do not 
even bother to request money damages.159
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Thus, by denying a compensatory injunction the court purportedly reaffirms 
the validity of its individualist image. The five-year covenant is enforced for 
five years: money damages for the two-year period of the breach and an in
junction for the remaining period. Due to the inadequacy of money damages, 
however, the reality is that the five-year covenant is enforced for only the 
three-year period of the injunction. If the court issued a compensatory injunc
tion, the covenant not to compete would be enforced to its full extent. Instead, 
by refusing the compensatory injunction, the court reaffirms the validity of its 
collectivist image.160

of three-year covenant never enjoined because litigation not completed until covenant had lapsed; no 
damages sought).

160. The courts’ performance in the area of covenants not to compete is parallelled by the courts’ 
performance in other areas of the law. For example, Unger comments on the doctrine of duress in 
contract:

[Tjhe doctrine of economic duress must serve as a roving commission to correct the most 
egregious and overt forms of an omnipresent type of disparity. But the unproven assumption 
of the doctrine is that the amount of corrective intervention needed to keep a contractual 
regime from becoming a power order will not be so great that it destroys the vitality of decen
tralized decisionmaking through contract. If this assumption proved false, no compromise 
between correction and abstention could achieve its intended effect. The only solution would 
be the one that every such compromise is meant to avoid: the remaking of the institutional 
arrangements that define the market economy. The doctrinal manifestation of this problem is 
the vagueness of the concept of economic duress. The cost of preventing the revised duress 
doctrine from running wild and from correcting almost everything is to draw unstable, unjus
tified, and unjustifiable lines between the contracts that are voidable and those that are not.

Unger, supra note 128, at 629.

V. Conclusion

The critique of economic analysis presented in this note is neither particu
larly sophisticated nor particularly novel. The same can be said of the note’s 
development of its critical analysis. But the unstated thesis of the note has 
been that if critical theory is to challenge law and economics as the dominant 
(coherent) theory in the legal world, critical theory must wrestle with 
microeconomics in the arena where it counts: in the details.

This note has developed economic and critical analyses of one small, remote 
area of the law. The analysis has demonstrated that, in the area of covenants 
not to compete, the low-or-no-externality version of economic analysis system
atically excludes concerns, such as unequal bargaining power and effects on 
persons other than the parties to the contract, that many persons, including 
judges, find relevant to their decisionmaking. This systematic exclusion per
mits microeconomics to achieve (relative) determinacy, but at the cost of both 
its explanatory force and its “normative bite.”

The note has demonstrated that critical analysis, because it incorporates the 
concerns that microeconomic analysis excludes, accounts for an area of the law 
for which microeconomic theorists have provided only a partial explanation. 
The method of directly contrasting an economic and critical analysis of the 
same area of the law has permitted the critical analysis to serve a three-fold 
purpose. First, the critical analysis provides a comprehensive description of 
the law. Second, it demonstrates that microeconomic analysis, because it ex
cludes concerns that judges find relevant, cannot adequately describe the law.
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Finally, by elucidating the concerns that microeconomics systematically ig
nores, critical analysis gives legal actors reason to pause when microeconomic 
analysis takes the step161 from description to prescription.

161. If we could find a way to slip in our normatives in the form of descriptives, within a disci
pline offering narrow and apparently usable epistemological categories, we would all be pa
thetically grateful for such a new and more respectable formalism in legal analysis. We 
should leap to embrace it. Since that is the promise of economic analysis of law, to an increas
ing (and not wholly delusive or pernicious) extent, many of us are leaping.

Leff, Economic Analysis of Law: Some Realism About Nominalism, 60 Va. L. Rev. 451, 459 (1974).

Steve D. Shado wen
Kenneth Voytek
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