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Everyman’s Constitutional Law:
A Theory of the Power of Judicial Review

John B. Attanasio*

* LL.M, candidate, Yale Law School; Dipl, in Law, University of Oxford; J.D., New York Univer
sity School of Law. I wish to thank the Dean and Faculty of the University of Pittsburgh School of 
Law. 1 also wish to thank Welsh White, Tom Gerety, Stefan Underhill, Roger Goldman. Martin 
Greenberg, Janelie Greenberg, James Hartnett, and Kathleen Spartana for reviewing earlier versions of 
this Article. Let no one think that their help in any way inculpates them for, or associates their views 
with, what follows.

I also wish to thank my research assistants, Kevin Forsythe and Lawrence Paladin. Their contribu
tions were brilliant.

1. Everyman and Medieval Miracle Plays 227-29 (A. Cawley ed. 1956).
2. Articles one through seven primarily describe the selection of members of the various branches of 

the national government, the powers of each branch, and the interaction of these branches with each 
other and with the governments of the various states. Many of the amendments to the Constitution 
have a similar thrust. Some address the mechanics of how civil and criminal matters shall proceed. See 
U.S. Const, amends. IV, V, VI, VII, VIII, and XI. Other amendments pertain to the election and

Five Wits: Yea, Everyman, hie you that ye ready were.
There is no emperor, king, duke, ne baron, that of God hath 
commission
As hath the least priest in the world being ....

* * *
For priesthood exceedeth all other thing:
To us Holy Scripture they do teach,
And converteth man from sin heaven to reach ....

* * *
No remedy we find under God
But all only priesthood. . . .

* * *
Therefore let us priesthood honor,
And follow their doctrine for our souls’ succour.
We be their sheep, and they shepards be
By whom we all be kept in surety.

—Everyman, author unknown1

Introduction

A constitution is a vision of nationhood, but more than that it is a vision of 
ourselves. Our Constitution is a moral vision—an American ethic—that em
bodies those ideals we consider most worthy of protection.

This description is not immediately apparent. The Constitution more 
closely resembles a mechanical set of directions by which to erect a govern
ment.2 The substantive threads, interspersed among the mechanical directions,

1665
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come to life as a moral vision primarily through the decisions of the United 
States Supreme Court.* 3 In its constitutional review of the actions of other 
branches of government, the Court has declared certain values fundamental to 
what is and is not American. This review routinely requires that the 
nonelected Court evaluate the actions of elected officials. When the Court 
strikes down enactments of these elected officials, the enterprise becomes fun
damentally counter-majoritarian.4 Ironically, then, in a government that is 

tenure of members of the several branches of the national government. See U.S. Const, amends. XII, 
XV, XVII, XIX, XX, XXII, XXIII, XXIV, XXV, and XXVI.

3. A few caveats are in order. First, the Constitution does not embody all, or perhaps even most, of 
our society's values. Many have other legal sources, such as legislation; others are extra-legal. Still, this 
caveat must itself be qualified. The Court, as I shall explain, extensively participates in the “construc
tion” of statutes and other extra-constitutional declarations of government. A more general qualifica
tion is that constitutional principles reflect values whose existence extends beyond the constitutional 
arena. The anti-discrimination laws represent a legislative codification of values with which the Consti
tution is concerned. A less obvious extra-legal example is the relationship between the work ethic, 
property rights, and the taking clause of the fifth amendment. More importantly, some of our most 
basic societal precepts—such as fairness, tolerance, and equity—also are fundamental constitutional 
principles. Of course, many societal values find no constitutional expression; however, not many of 
these possess the durability and universality of constitutional values.

A second caveat to the claim that the Court fashions a moral vision through constitutional adjudica
tion is that not all constitutional verities are exposed by the Supreme Court. The document itself ex
plicitly advances some values like democracy. See infra note 24 (discussing its majoritarian flavor). Still, 
even with respect to this most apparent—if amorphous—value the Court has supplied ample guidance. 
See, e.g, Anderson v. Celebrezze, 103 S. Ct. 1564 (1983) (filing deadlines for independent candidates); 
Buckley v. Valeo. 424 U.S. 1 (1976) (per curiam) (limitations on expenditures in support of political 
beliefs); Powell v. McCormack, 395 U.S. 486 (1969) (exclusion of Congressman from Congress); Reyn
olds v. Sims. 377 U.S. 533 (1964) (one person, one vote). Some constitutional precepts are partly self
defining; others are elaborated by branches other than the Court. For example, Congress delineates 
economic due process and federalism and addresses many political questions. See Cox, The Role of 
Congress in Constitutional Determinations, 40 U. Cin. L. Rev. 199 (1971). With respect to federalism 
and economic due process, the Court grudgingly remitted power over these areas comparatively re
cently. Qf Hellman, The Business of the Supreme Court Under the Judiciary Act of 1925: The Plenary 
Docket in the 1970’s, 91 Harv. L. Rev. 1709, 1761 (1978) (during 1971 through 1976 terms Court 
decided only four cases directly involving power of Congress) [hereinafter cited as Hellman, Judiciary 
Act\. J. Nowak, R. Rotunda & J. Young, Constitutional Law 449-51 (1983) (detailing the re
newed interest of some Justices in affording increased scrutiny to economic due process issues) [herein
after cited as J. Nowak). In addition, the Court has significantly narrowed the political question 
doctrine. Powell v. McCormack, 395 U.S. 486 (1969); Baker v. Carr, 369 U.S. 186 (1962).

A third and final caveat must be added to this general notion that the Court fashions a moral vision 
of nationhood through its review of constitutional questions: the Court also molds societal ideals using 
nonconstitutional adjudication. A quintessential example is the extensive judicial construction of the 
truncated antitrust laws. Indeed, Milton Handler has said that “[a]lthough we are accustomed to think 
of antitrust as part of our statutory law, actually all of its doctrines, both before and since 1890, are the 
creation of judges.” 1 M. Handler, Twenty-five Years of Antitrust 1 (1973). See also Hellman, 
The Supreme Court and Statutory Law: The Plenary Docket in the 1970’s, 40 U. Pitt. L. Rev. 1, 6 
(1978) (between 1959 and 1976, the Supreme Court handed down 104 antitrust decisions) [hereinafter 
cited as Hellman, Statutory Laws], To the extent that legislative interpretation by the Court comple
ments congressional conceptions of nationhood, the Court’s role in detailing national values is en
hanced. Nonetheless, statutory interpretation is hardly the primary work of the Court. In his study on 
the docket of the Supreme Court, Professor Hellman concluded that in a typical term between 1971 and 
1976 the Court decided 80 cases implicating constitutionally protected civil rights, 21 cases involving 
federalism and separation of powers issues, 6 cases pertaining to the jurisdiction and procedure of the 
federal courts, and only 43 cases implicating issues of general federal law. Hellman, Judiciary Act, 
supra, at 1790-91. Moreover, the values advanced by statutory interpretation are seldom as central and 
durable as those embroiled in constitutional adjudication.

4. Throughout this Article 1 claim that the United States is a democratic polity. By this I mean that, 
in some loose sense, the nation is or is meant to be ruled by majorities of its citizenry. Granting that the 
government is not perfectly majoritarian, Alexander Bickel steadfastly maintained that judicial review 
stands against this central majoritarian ideal:
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said to be “of the people, by the people, and for the people,”5 many fundamen
tal decisions are made by an institution that does not reflect these criteria.

The root difficulty is that judicial review is a counter-majoritarian force in our system .... 
When the Supreme Court declares unconstitutional a legislative act or the action of an elected 
executive, it thwarts the will of representatives of the actual people of the here and now; it 
exercises control, not in behalf of the prevailing majority, but against it. That, without mystic 
overtones, is what actually happens. It is an altogether different kettle of fish, and it is the 
reason the charge can be made that judicial review is undemocratic.

A. Bickel, The Least Dangerous Branch 16-17 (1962).
Harry Wellington claimed that other institutions in our polity—such as the Senate and the Presi

dency—also exhibit counter-majoritarian facets. Neither fulfills Dean Wellington’s paradigmatic 
majoritarian requirements that each citizen be given one equal vote and that simple majorities control 
the government. Wellington, The Nature of Judicial Review, 91 Yale L.J. 486, 488 (1982). He also 
noted that the Constitution permits gerrymandering. Id.

There are at least two problems with Dean Wellington’s claims. First, with the exception of grossly 
gerrymandered legislatures, these other institutions, unlike the Court, are not predominantly counter
majoritarian. While the President can be elected without a majority of the popular vote, this is atypical. 
Although a vote of the Senate does not necessarily represent the view of a majority of the people, it 
does represent a majority of the states. Also, Senate adventurism can be thwarted by other governmen
tal bodies to a much greater extent than can the Court’s actions. A second problem with Dean Welling
ton’s claims is that the Court has far greater counter-majoritarian potential than do these other 
institutions. The Court is not elected; it is appointed by the President with the approval of the Senate. 
Justices have lifetime tenure. They rarely engage in public debate and any five of them can override 
the wishes of every American citizen—except one litigant. Moreover, although the Court’s constitu
tional decisions are not final in an absolute sense, the electorate has more difficulty changing a constitu
tional decision than any other kind. The difference between the Court and the aforementioned 
institutions is of such a magnitude that it must be considered a difference in kind. While these institu
tions may be quasi-majoritarian, they are not counter-majoritarian in the same sense as is the Court. 
For additional discussion, see z>j/r<znote 24; A. Bickel, supra, at 16-23; Bishin, Judicial Review in Demo
cratic Theory, 50 S. Cal. L. Rev. 1099, 1099-112 (1977); McCleskey, Judicial Review in a Democracy: A 
Dissenting Opinion, 3 Hous. L. Rev. 354 (1966).

5. Lincoln, Gettysburg Address, reprinted in Abraham Lincoln, His Speeches and Writings 734 
(R. Basler ed. 1946).

6. Roe v. Wade, 410 U.S. 113 (1973).
7. Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1 (1971).
8. Miller v. California, 413 U.S. 15 (1973).
9. The Court recently struck down the power of the Congress to veto the regulations of administra

tive agencies. Immigration and Naturalization Serv. v. Chadha, 103 S. Ct. 2764 (1983).
10. Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974); New York Times Co. v. Sullivan. 376 U.S. 254 

(1964).
11. Gertz, 418 U.S. 323; Sullivan, 376 U.S. 254.
12. Griswold v. Connecticut, 381 U.S. 479 (1965).
13. See Planned Parenthood v. Danforth, 428 U.S. 52 (1976) (state requirement of consent for abor

tion performed on minor struck down).
14. Engel v. Vitale, 370 U.S. 421 (1962).
15. Cleveland v. United States, 329 U.S. 14 (1946) (governmental prohibition of polygamy upheld).
16. FCC v. Pacifica Found., 438 U.S. 726 (1978).

This result is so odd that the central question of constitutional law is how 
this vast counter-majoritarian power can exist in our allegedly democratic pol
ity. The answer to this paradox implicates nothing less than the success or 
failure of the American experiment: are “the people” capable of self-rule, or 
must they look elsewhere for governance? Constitutional decisions of the 
Supreme Court have addressed such fundamental issues as abortion,6 busing,7 
and obscenity,8 and have protected such powerful, nonelected institutions as 
the federal bureaucracy9 and the press.10 In more purely moral terms, the 
Court has spoken on the such issues as truth,11 human sexuality,12 parental 
authority,13 school prayer,14 polygamy,15 and indecent language.16 In addition, 
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the Court has opined on when life begins,17 on when it can be ended,18 and on 
whether certain religious practices shall receive constitutional protection.19

The inevitable question is: “By what authority does the Court exercise judi
cial review?” This question is best answered by first examining the 
majoritarian authority which the Court lacks. The electoral prerogative which 
the Court often challenges is, in theory, predicated not merely upon the lan
guage of the Constitution20 but also upon the will of the people.21 This basis of 
the majoritarian legislative authority was elaborated in such sources as Locke’s 
Treatises2-'2- and The Federalist Papers22 and is beyond serious dispute.24 The 
Court’s counter-majoritarian authority, on the other hand, is more problemati
cal. This Article is concerned with the source of that authority.

In a survey of recent writing on the Court’s counter-majoritarian power, 
Paul Brest reached the startling conclusion that “the controversy over the legit
imacy of judical review in a democratic polity—the historic obsession of nor
mative constitutional law scholarship—is essentially incoherent and 
unresolvable.”25 This statement is as unnerving as it is true. The central ques
tion of this Article is whether a coherent explanation26 exists for the power of 
judicial review exercised by the modern Court.27 Professor Brest has demon-

17. Roe v. Wade, 410 U.S. 113 (1973). The Court insisted that it was not defining when life begins. 
Id. at 157-59. Nevertheless, the Court effectively decided when life begins for the vital purpose of 
constitutional protection. Cf. J. Nowak, supra note 3, at 531 (“While the Supreme Court has never 
attempted to define the term ‘life’, it has come very close to doing so in its decisions concerning the 
prohibition of voluntary abortions”).

18. Furman v. Georgia, 408 U.S. 238, 257 (1972) (per curiam) (Brennan, J., concurring).
19. McGowan v. Maryland, 366 U.S. 420 (1961) (Sunday closing laws upheld); Cleveland v. United 

States, 329 U.S. 14 (1946) (governmental prohibition of polygamy upheld); United States v. Macintosh, 
283 U.S. 605, 625 (1931) (constitutional protection for conscientious objector refused: “government 
must go forward upon the assumption, and safely can proceed upon no other, that unqualified alle
giance to the Nation and submission and obedience to the laws of the land, as well those made for war 
as those made for peace, are not inconsistent with the will of God”).

20. “All legislative Powers herein granted shall be vested in a Congress of the United States, which 
shall consist of a Senate and House of Representatives.” U.S. Const, art. I, § 1.

21. The decisions of elected representatives do not always reflect the will of the people. The point is 
simply that the Congress is constitutionally structured to echo those views while the Court is not.

22. J. Locke, Two Treatises on Government 371, 373-78 (P. Laslett ed. 1967).
23. The Federalist Nos. 10 (J. Madison), 20 (A. Hamilton & J. Madison), 23 (A. Hamilton), 51 (A. 

Hamilton or J. Madison), and 84 (A. Hamilton).
24. For an elaboration of the origins of majority rule in the American polity, see J. Ely, Democ

racy and Distrust 5-7 (1980). Dean Ely argued that, over time, America has become more and more 
democratic. As evidence of this he noted that, excluding the prohibition amendments, 6 of the last 10 
constitutional amendments directly involved extending popular control over government. Id. at 7.

Looking at the structure of the document, Charles Black convincingly demonstrated that the Consti
tution bestows the vast bulk of governmental power upon the Congress, the branch most accountable to 
the majority. This includes very significant authority over the President and the Court. Black, The 
Presidency and Congress, 32 Wash. & Lee L. Rev. 841 (1975).

25. Brest, The Fundamental Rights Controversy: The Essential Contradictions of Normative Constitu
tional Scholarship, 90 Yale L.J. 1063, 1063 (1981).

26. I say that I seek explanations rather than justifications because I am more interested in a coher
ent description of the basis for the counter-majoritarian power than in a normative theory of its legiti
macy. Nonetheless, because questions of power and legitimacy are to some degree inextricable, the 
descriptive analysis necessarily implicates questions of legitimacy. As the reader will see, my explana
tion transforms the question of the legitimacy of judicial review from a purely legal one into one admit
ting philosophical, historical, and psychological explanations. I cannot predict whether lawyers will 
think these explanations imbue the counter-majoritarian power with legitimacy. I think these reasons 
do lend substantial legitimacy, but my primary aim is to describe.

27. Inherent in this central question are two subquestions. The first is whether a persuasive explana
tion exists for the exercise of any judicial review power. The second is whether a persuasive explana- 
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strated that contemporary scholarship does not provide such an explanation.* 28 
I shall demonstrate that the Court’s own answers to this question also are 
inadequate.

tion exists for the extent of judicial review practiced by the modem Court. While the Article addresses 
both questions, the narrow second question will preoccupy much of the analysis. As I will demonstrate, 
the answer to this second question is more elusive and consequently more interesting than the answer to 
the first.

28. Brest, supra note 25.
29. Everyman And Medieval Miracle Plays, supra note 1, at 207.
30. The methodology employed in this Article incorporates several invitations offered by Professor 

Brest toward the end of his article. First, my criticisms of traditional, rational explanations for the 
Court’s judicial review power focus on the analysis offered by the Court itself. Second, my own expla
nation relies heavily on other disciplines such as political theory, history, and psychology. See Brest, 
supra note 25, at 1105 n.229. Lastly, my conclusion offers a few suggestions to “include citizen partici-

community’s public discourse and responsibility to shape its values and structure.” Id. at

31. Alexis de Tocqueville characterized lawyers as the closest thing to an American aristocracy. 1 A. 
De Tocqueville, Democracy in America 247 (J. Mayer & M. Lerner eds. 1966).

32. Black, The Bill of Rights. 35 N.Y.U. L. Rev. 865, 869-70 (1960).
33. Voices from abroad marvel at the incessant debate on this topic. Vee, e.g., Galligan, Judicial 

My thesis is that the power of judicial review is not founded on rational 
explanations alone, but instead rests on an analytical framework which com
bines rational and nonrational elements. I submit that the power of judicial 
review is in substantial part constituted on a deep human need for moral certi
tude, that is, on a need for societally acceptable answers to fundamental ques
tions of political morality. I shall trace the quest for the institutionalized 
expression of moral certitude, and the roots of Western constitutionalism itself, 
to the role of the medieval Church as quintessentially expressed in the cele
brated morality play Everyman?9

The first part of this Article endeavors to demonstrate that the two most 
prominent rational explanations for the power of judicial review, which shall 
be called the “Marshall/Hamilton” and “Stone/Black” edifices, do not sup
port the extent of that power exercised by the modern Court. The ultimate 
purpose of this Article, however, is not to destroy but to build. Therefore, the 
second part of the Article will develop this theory of moral certitude and 
demonstrate how it combines with traditional, rational explanations to buttress 
the counter-majoritarian power of the modem Court. This second part will 
ground the phenomenon of moral certitude in political theory, medieval his
tory, social psychology, and the behavior of the Court itself. The conclusion 
derives three distinct jurisprudential rules which follow from my theory of ju
dicial review.30

I. The House of Cards

American lawyers have been obsessed by arguments over the validity of the 
Supreme Court’s counter-majoritarian power. This obsession may be derived 
from the raw power and concomitant prestige that judicial review lends to law
yers.31 It also may stem from a deeply held belief among lawyers that some 
check on the legislative power is necessary to prevent tyrannical excesses.32 
Motivations aside, one must grant that the enormity of the Court’s judicial 
review power has sparked prolonged discussion.33
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These considerations, however, are not the only reasons for the almost inces
sant debate on the topic of judicial review. Another, at least equally important, 
spur is the paucity of support for judicial review in either the text or the legis
lative history of the Constitution.34 Although the Court and others have ad
vanced many arguments to buttress judicial review as we know it today, these 
arguments tend to be built on weak foundations and resemble a house of 
cards. One relatively marginal argument barely establishes the power of the 
Court to set aside the actions of a popularly elected body—perhaps even those 
of a theoretically co-equal branch. Later theories, expanding the orbit of judi
cial review, are then erected on this foundation without regard to the weak
nesses of the argument that established the practice in the first place.35

Review and Democratic Principles: Two Theories, 57 Austl. L.J. 69, 69 (1983). For an interesting argu
ment that the power of the Court is exaggerated and the debate overextended, see Wellington, supra 
note 4. While there may be some merit to these views, the Court’s Chadha decision alone struck down 
legislative vetoes that Congress had placed in nearly 200 separate laws over 50 years. 103 S. Ct. 2781, 
2798, 2811-2817 (1983) (White, J., dissenting). That’s power.

34. See infra text accompanying notes 54 to 74 (reviewing support for power of judicial review in text 
and legislative history of Constitution).

35. Erwin Griswold in another context referred to this process as “decisional leapfrogging.” Gris
wold, The Judicial Process, 28 Rec. A.B. City N.Y. 14, 24 (1973), reprinted in 31 Fed. Bar J. 309, 317 
(1972).

36. Stuart Nagel did a study of Court-curbing legislation in American history. In terms of overall 
success in limiting the power of the Court, the revolt against Lochner v. New York, 198 U.S. 45 (1905), 
and its progeny ranked second, surpassed only by the aftermath of Dred Scott v. Sanford, 60 U.S. (19 
How.) 393 (1857). See Nagel, Court-Curbing Periods in American History, 18 Vand. L. Rev. 925, 927 
(table) (1965). Professor Nagel measured success by the number of Court-curbing bills that were re
ported out of committee, the number of such bills that passed, and the number of retreats by the Court 
on a majority of the issues involved. Id. See also Frankfurter & Fisher, The Business of the Supreme 
Court at the October Terms, 1935 and 1936, 51 Harv. L. Rev. 577, 611-12 (1938); Lerner, Constitution 
and Court as Symbols, 46 Yale L.J. 1290 (1937).

37. During the first third of this century, the Court struck down federal and state laws establishing 
minimum wages and maximum hours, protecting unionization, and regulating business. See, e.g., 
Carter v. Carter Coal Co., 298 U.S. 238 (1936) (minimum wage and maximum hours); New State Ice 
Co. v. Liebermann, 285 U.S. 262 (1932) (business regulation; competition) Coppage v. Kansas, 236 U.S. 
1 (1915) (unionization); Lochner v. New York, 198 U.S. 45 (1905) (maximum hours). The Court struck 
down these laws largely by enlisting the “liberty” term found in the due process clauses of the fifth and 
fourteenth amendments. See Lochner, 198 U.S. at 53-54. In his Lochner dissent, Justice Holmes criti
cized the Court for constitutionalizing laissez-faire economics. 198 U.S. at 75. When federal statutes 
were at issue, the Court also rested decisions on its own stilted notions of federalism and congressional 
delegation of the legislative power. See e.g., Carter v. Carter Coal Co., 298 U.S. 238 (1936) (federal
ism); Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935) (delegation); Railroad Retirement 
Bd. v. Alton R.R., 295 U.S. 330 (1935) (federalism). This unfortunate era in American constitutional 
history culminated in President Roosevelt’s Court-packing attempt.

38. See, e.g., United States v. Carolene Prods. Co., 304 U.S. 144 (1938) (due process challenge of 
federal regulation of interstate milk shipments rejected).

39. See, e.g., West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937) (due process challenge of state 
minimum wage law rejected); Nebbia v. New York, 291 U.S. 502 (1934) (due process challenge of state 
milk price-fixing scheme rejected).

Sometimes, the cards are piled too high and the structure collapses.36 In the 
process the Court relinquishes a significant amount of its authority. The most 
recent collapse came during the 1930s at the end of the Lochner era.37 The 
Court largely abdicated its tremendous power to monitor Congress in the 
realm of economic legislation, fundamentally and irrevocably changing the 
nature of governance in this country. Relinquishing much of its power to for
mulate substantive policy, the Court largely abandoned scrutiny of federal38 
and state legislation39 under the due process clauses of the fifth and fourteenth 



1984] Judicial Review Power 1671

amendments. It similarly abandoned scrutiny of federal legislation under the 
commerce clause.40 It ceded to Congress tremendous authority to delegate the 
legislative function to a vast bureaucracy.41

Justices Stone and Black rebuilt the house of cards into a significantly more 
durable structure. Justice Stone provided the blueprint in the renowned foot
note four of United States v. Carotene Products Co.,42 but it was Justice Black 
who painstakingly and relentlessly built the structure by advocating strict ad
herence to the text of the Constitution.43 So strong was the resulting edifice 
that it has supported what may be the most activist Court in our history. Over 
time, the political winds have grown more fierce, however. Myriad attacks on 
the power of the Court have focused primarily upon the proper role for the 
Court in the areas of abortion, busing, and school prayer.44 These recent at
tacks are more dangerous than the assault on judicial review mounted during 
the Lochner era. In contrast to the repudiated economic rights of that era, 
these assaults directly implicate rights that the modern Court itself has deemed 
critically important. That these attacks include assaults on major decisions in 
which Justice Black was in the majority45 indicates that they implicate not only 
discrete departures from the Stone/Black edifice but also problems with the 
structure of judicial review itself.

I submit, then, that the constitutional argument underpinning the power of

40. E.g, Wickard v. Filbum, 317 U.S. Ill (1942); United States v. Darby, 312 U.S. 100 (1941); 
United States v. Carolene Prods. Co., 304 U.S. 144 (1938); NLRB v. Jones & Laughlin Steel Corp., 301 
U.S. 1 (1937).

The Court at that time also relaxed constitutional scrutiny of other congressional powers. See, e.g., 
Steward Mach. Co. v. Davis, 301 U.S. 548 (1937) (spending power); Sonzinsky v. United States, 300 
U.S. 506 (1937) (taxing power).

41. See Yakus v. United States, 321 U.S. 414 (1944). Less obviously, the court also gave up the 
power to fashion a federal common law. See Erie R.R. v. Tompkins, 304 U.S. 64 (1938) (federal courts 
sitting in diversity apply state decisional law).

It may or may not be coincidental that the Court in the post-ZocA»er era handed down several 
decisions in the area of personal rights that were less than satisfying. Cf. Redlich, Are There “Certain 
Rights. . . Retained by the People"? SI N.Y.U. L. Rev. 787, 794-95 (1962). The Court’s most notable 
faux pas were decisions which upheld the constitutionality of the wholesale incarceration of Japanese- 
Americans during World War II, Korematsu v. United States, 323 U.S. 214 (1944), and which provided 
the constitutional basis for McCarthyism’s attack on our liberties, Dennis v. United States, 341 U.S. 494 
(1951). See also Adler v. Board of Educ., 342 U.S. 485 (1952) (New York law stating that teachers 
should be dismissed for “knowing membership” in Communist Party upheld); Garner v. Board of Pub. 
Works, 341 U.S. 716 (1951) (city ordinance requiring each municipal employee to take loyalty oath and 
execute affidavit swearing nonmembership in Communist party for previous five years upheld); Ger- 
ende v. Board of Supervisors, 341 U.S. 56 (1951) (per curiam) (Maryland requirement that candidates 
file affidavit swearing they were not subversive persons upheld); R. Carr, The House Committee on 
Un-American Activities 1945-1950, at 406-07 (1952) (“[t]he United States Supreme Court has shown 
great reluctance to review the cases that have raised the most serious constitutional issues concerning 
the work of the committee and has seemingly been content to let the federal courts of appeals render 
final decisions upon these issues.”) While some might argue that these were constitutional aberrations 
sparked by crisis, it is during national crises that our cherished liberties are most in jeopardy and, 
consequently, most in need of protection.

42. 304 U.S. at 152 n.4. See infra text accompanying notes 90 to 98 (explaining how Justice Stone’s 
footnote in Carolene Products helps to underpin power of judicial review exercised by modern Court).

43. See infra text accompanying notes 99 to 117 (explaining how Justice Black helped to buttress 
power of judicial review exercised by modem Court).

44. Yff Tushnet & Jaff, Why the Debate Over Congress’ Power to Restrict the Jurisdiction of
the Federal Courts Is Unending, 72 Geo. L.J. 1311 (1984).

45. See Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1 (1971) (busing of school children); 
Engel v. Vitale. 370 U.S. 421 (1962) (school prayer). See also Redrup v. New York, 386 U.S. 767 (1967) 
(per curiam) (pornography). 
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judicial review cannot simply resolve the nagging problem at hand, but must 
proceed contextually. The public, whose sanction is essential to judicial 
power,46 will judge the entire structure, not just the latest girder supporting the 
latest decision. In this part of the Article, I shall demonstrate that traditional 
rational arguments inadequately support the current extent of judicial review. 
This will be done by undertaking a brief overview of the Court’s justification 
for the counter-majoritarian prerogative. Although I will show the weakness 
of individual girders in the structure, the success of this enterprise rests in ex
posing the contextual weakness of so much of the structure that the entire edi
fice begins to resemble a house of cards. This holistic view of the practice is 
the only valid way to assess the adequacy of rational explanations for the 
power of judicial review.

A. THE MARSHALL/HAMILTON EDIFICE

Before any governmental body can be required to comport with the Consti
tution, one must demonstrate that the Constitution is the supreme law of the 
land. The trouble is that the supremacy clause does not say this.47 In that 
clause the Constitution, federal laws, and treaties of the United States are to
gether referred to as the “supreme Law of the Land.”48 While this command 
does elevate these authorities above the laws of the several states, it does not 
explicitly distinguish among these three distinct bodies of federal law.49 In
deed, it seems to afford them coequal status.

There are at least three arguments for the ultimate supremacy of constitu
tional provisions. First, the text immediately following the supremacy clause 
binds senators and representatives to follow the Constitution.50 Second, the 
first amendment to the Constitution begins with the unequivocal command 
“Congress shall make no law . . . ,”51 and virtually all of the remaining 
amendments are stated in the imperative mood, that is, as commands.52 Third,

46. To the extent that the Court lacks the power of purse and sword, its ultimate authority rests in 
moral suasion. See The Federalist No. 78, at 522-23 (A. Hamilton) (J. Cooke ed. 1961).

47. This Constitution, and the Laws of the United States which shall be made in Pursuance 
thereof; and all Treaties made, or which shall be made, under the Authority of the United 
States, shall be the supreme Law of the Land; and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.

U.S. Const, art. VI, cl. 2.
48. Id.
49. One might also argue that the supremacy clause itself elevates the Constitution over federal laws 

by recognizing only those laws made “in pursuance” of the Constitution. See Missouri v. Holland, 252 
U.S. 416, 432 (1920). This argument foists a heavy burden onto this ambiguous phrase. The phrase 
simply could describe the body of federal law that is superior to state law. Alternatively, it could limit 
“supremacy” to laws enacted in accordance with article I.

Missouri v. Holland demonstrates that the “in pursuance thereof’ language can be used to argue that 
treaties are not limited by the Constitution. Id. at 433-34. Justice Black later redressed this problem. 
Reid v. Covert, 354 U.S. 1, 16 (1957) (plurality opinion). Nonetheless, this language remains suffi
ciently problematical that it is better avoided.

50. The Senators and Representatives before mentioned, and the Members of the several State 
Legislatures, and all executive and judicial Officers, both of the United States and of the 
several States, shall be bound by Oath or Affirmation, to support this Constitution ....

U.S. Const, art. VI, cl. 3.
51. U.S. Const, amend. 1.
52. See, e.g, U.S. Const, amend. II (“A well regulated Militia, . . . shall not be infringed”); U.S. 

Const, amend. Ill (“no Soldier shall. . . .”); U.S. Const, amend IV (“The right of the people to be 
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and most important, if the Constitution were not superior to federal statutes, 
then amendment of the Constitution would not be so much more difficult than 
the passage of a statute.* 53 While there may be some textual ambiguity about 
the supremacy of the Constitution, this most important card seems fairly solid.

secure in their persons . . . shall not be violated . . . .”) Chief Justice Marshall briefly considered the 
syntax of the Constitution in Marbury v. Madison, 5 U.S. (1 Cranch) 137, 179 (1803).

53. Compare U.S. Const, art. I, § 7 (process for passing law) with U.S. Const, art. V (process for 
amending Constitution).

To these arguments might be added one that Chief Justice Marshall rehearsed in Marbury. “Cer
tainly all those who have framed written constitutions contemplate them as forming the fundamental 
and paramount law of the nation . ...” 5 U.S. (1 Cranch) at 177.

54. A. Bickel, supra note 4, at 4-6.
55. 5 U.S. (1 Cranch) 137 (1803).
56. Id. at 177.
57. Id. at 178.
58. U.S. Const, art. Ill, § 2, cl. 1. Chief Justice Marshall relied heavily on the “arising under” 

language. Marbury, 5 U.S. (1 Cranch) at 173-78.
59. A. Bickel, supra note 4, at 5.
60. Marbury, 5 U.S. (1 Cranch) at 178-79.
61. A. Bickel, supra note 4, at 6.

Nevertheless, establishing that the Constitution is the highest law of the land 
does not give a clue as to who should interpret it. Fundamental to this latter 
inquiry is that the Constitution nowhere states that the Supreme Court shall 
have the power to declare governmental actions unconstitutional.54 It is 
counter-intuitive that so awesome a grant of power would not have been ex
plicitly delineated. Those who defend judicial review commonly ignore this 
central void in our constitutional jurisprudence, but its importance cannot be 
overstated. In Marbury v. Madison,55 Chief Justice Marshall grappled with 
this problem in his construction of the first great edifice of judicial review.

In Marbury, the Chief Justice majestically decreed that “[i]t is emphatically 
the province and duty of the judicial department to say what the law is.”56 He 
argued that any other result would render a written constitution a nullity.57 
For textual authority, the Chief Justice first relied on article III:

The judicial Power shall extend to all Cases, in Law and Equity, aris
ing under this Constitution, the Laws of the United States, and Trea
ties made, or which shall be made, under their Authority.58

As Alexander Bickel astutely noted, however, reliance on this provision— 
even with its use of the word “all”—hinges on the construction of the words 
“judicial Power.”59 Chief Justice Marshall construed these words as broadly 
as possible by asserting that they established absolute authority over virtually 
all cases arising under the Constitution.60 As Professor Bickel charged:

any reading but his own was for Marshall “too extravagant to be 
maintained.” His own, although out of line with the general scheme 
of Article III, may be possible; but it is optional. This is the strongest 
bit of textual evidence in support of Marshall’s view, but it is merely 
a hint. And nothing more explicit will be found.61

Professor Bickel criticized Marshall’s interpretation on two levels. First, he 
argued that an equally plausible interpretation would be to extend the judicial 
power to only certain kinds of constitutional issues, like treason, that directly 
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engage the judiciary. Second, even if the judicial power is extended to include 
all cases arising under the Constitution, it does not follow that the Court has 
hegemony over these cases.62 An equally plausible alternative would require 
judicial deference to legislative determinations of the meaning and applicabil
ity of the Constitution, as the Court does with treaties.63 Moreover, deference 
seems particularly appropriate when a single branch, the Court, overrules a 
determination made by two co-equal branches, the President and Congress.64

62. Id. at 5-7.
63. Id. at 6.
64. Congress speaks by passing a bill; the President speaks by signing it into law. U.S. Const, art. 1, 

§ 7. Of course, some federal statutes involve the action of only one branch because Congress can enact 
a law over a presidential veto. Id.

Although stronger arguments against the exercise of the counter-majoritarian power may exist with 
respect to the President and Congress, my argument is not confined to the exercise of the counter
majoritarian power against a co-equal branch. Professor Bickel noted that the Constitution does not 
mandate federal judicial review of state laws. While the need for uniform interpretation of the Consti
tution favors such a result, the supremacy clause itself is equivocal. A. Bickel, supra note 4. at 12-13. 
Congress theoretically could ensure uniformity, although in the first Judiciary Act it did not. Id. at 13- 
14. Professor Bickel further noted that “when the Court invalidates the action of a state legislature, it is 
acting against the majority will within the given jurisdiction; what is more, it also promises to foreclose 
majority action on the matter throughout the country.” Id. at 33. Unlike Congress, the Court does this 
without electoral sanction. Id.

65. Marbury, 5 U.S. (1 Cranch) at 180.
66. See A. Bickel, supra note 4, at 7-9 (criticizing Chief Justice Marshall’s invocation of oath of 

judges); see also supra note 50 (quoting oath clause of Constitution).
67. 3 J. Elliott, Debates 561 (1836), quoted in E. Corwin, Liberty Against Government 59 

(1948).
68. 2 M. Farrand, The Framing of the Constitution of the United States 92-93 (1913), 

quoted in R. Berger, Congress v. the Supreme Court 73 (1969). Madison made this remark while 
advocating that the Constitution be adopted by the people rather than by state legislatures. R. Berger, 
supra, at 72. Historians have debated whether this context indicates an intent by Madison to limit his 
support of judicial review of state laws. Id. at 73.

Still, during debates on the Bill of Rights Madison made stronger statements. He maintained that if 
the provisions of the Bill of Rights are

incorporated into the Constitution, independent tribunals of justice will consider themselves 
in a peculiar manner the guardians of those rights; they will be an impenetrable bulwark 
against every assumption of power in the Legislative or Executive; they will be naturally led to 

Perhaps recognizing the weakness of the article III argument in light of the 
heavy burden that it had to bear, Chief Justice Marshall added another prop. 
He invoked the provision that requires judges to take a solemn oath to uphold 
the Constitution.65 In so doing, he ignored that the Constitution requires that 
the President, members of Congress, state legislators, state judges, and gover
nors all take the same oath.66

Given the weak textual support for the edifice of judicial review, perhaps the 
legislative history of the Constitution lends added support to Marshall’s deter
mination. Justice Marshall’s own words, however, immediately render suspect 
any reliance on legislative history. During the Virginia ratifying convention, a 
younger John Marshall stated that while acts of Congress were subject to judi
cial disallowance, judicial construction of bills of rights would be “recom
mendatory” only. “Otherwise,” he added, “many laws which are convenient 
would be unconstitutional.”67 James Madison’s statements also exhibit incon
sistencies. During the constitutional convention Madison stated that “[a] law 
violating a constitution established by the people themselves, would be consid
ered by the Judges as null and void.”68 In a letter written in 1788, however, 
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Madison denied the courts the power of “refusing or not refusing to execute” 
laws. Such power, he wrote, would render “the judicial department para
mount in fact to the legislative, which was never intended and can never be 
proper.”69

resist every encroachment upon rights expressly stipulated for in the Constitution by the dec
laration of rights.

1 Annals of Cong. 440, quoted in Berger, The Ninth Amendment, 66 Cornell L. Rev. 1, 9 (1983).
69. 1 J. Madison, Letters and Other Writings 195 (n.p. 1865), quoted in Corwin, Marbury v. 

Madison and the Doctrine of Judicial Review, 12 Mich. L. Rev. 538, 563 (1914).
70. The Federalist No. 78, at 524 (A. Hamilton) (J. Cooke ed. 1961).
71. Id. at 525. Even Hamilton made some puzzling statements concerning judicial review. In Feder

alist No. 84, he rejected the need for a bill of rights. Instead, he found that the security of our liberties 
“must altogether depend on public opinion, and on the general spirit of the people and of the govern
ment. And here . . . must we seek for the only solid basis of all our rights.” The Federalist No. 84, 
at 580 (A. Hamilton) (J. Cooke ed. 1961). Moreover, in Federalist No. 33, he stated that if Congress 
transgressed the bounds of its considerable authority, the remedy initially lay with Congress itself and 
ultimately with the people. L. Levy, Judicial Review and the Supreme Court 6 (1967).

Despite some puzzling inconsistencies in the legislative history, Alexander 
Hamilton’s strong defense of judicial review in Federalist No. 78 remains:

The complete independence of the courts of justice is peculiarly es
sential in a limited constitution. By a limited constitution, I under
stand one which contains certain specified exceptions to the 
legislative authority .... Limitations of this kind can be preserved 
in practice no other way than through the medium of the courts of 
justice; whose duty it must be to declare all acts contrary to the mani
fest tenor of the constitution void. . . . No legislative act, therefore, 
contrary to the constitution can be valid. To deny this, would be to 
affirm, that the deputy is greater than his principal; that the servant is 
above his master; that the representatives of the people are superior 
to the people themselves . . . .70

Hamilton continues with language which Justice Marshall rearranged to pro
vide the essence of the Marbury opinion:

The interpretation of the laws is the proper and peculiar province of 
the courts. A constitution is, in fact, and must be regarded by the 
judges as a fundamental law. It must therefore belong to them to 
ascertain its meaning, as well as the meaning of any particular act 
proceeding from the legislative body. If there should happen to be an 
irreconcilable variance between the two, that which has the superior 
obligation and validity ought of course to be preferred: in other 
words, the constitution ought to be preferred to the statute; the inten
tion of the people to the intention of their agents.71

This, then, is the edifice: the text invoked by the Marbury decision rooted in 
the explicit intention of the Framers.

The problem with this explanation is that it leans heavily upon the opinion 
of but one of the Framers. Hamilton himself intimated that this scheme may 
not be founded in the plan of the convention: he said that “this doctrine [of 
judicial review] is not deducible from any circumstance peculiar to the plan of 
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the convention; but from the general theory of a limited constitution . . . ,”72 
Consequently, further investigation of the Framers’ intent may be warranted. 
Reference to constitutional historians, however, only exacerbates confusion. 
Opinion is sharply divided over the extent of judicial review intended and, 
indeed, over whether the Framers intended the Court to exercise this power at 
all.73 In assessing the historical debate, one constitutional law treatise con
cluded that the legislative history supports some form of judicial review, but is 
unclear as to what form judicial review should take.74 My own review of the 
historical debate leads me to a similar conclusion.

An edifice emerges . . . but what edifice? What is the scope of judicial 
review? If we rely on legislative history, a rather limited power emanates. If 
we do not rely on history, then we no longer have an explanation. Hamilton, 
whose views represent the linchpin of the Framers’ intention on this issue, de
lineated rather narrow limits within which the awesome power was to be exer
cised. In the same Federalist No. 78 upon which the historical model rests 
Hamilton stated that the courts must “declare all acts contrary to the manifest 
tenor of the constitution void.”75 As examples of when the Court should inval
idate legislation, he referred to instances when congressional acts contravene 
“specified exceptions to legislative authority.”76 Hamilton also stated that the 
power of judicial review should be exercised in instances when state legisla
tures violate specific constitutional prohibitions.77 Indeed, he would require 
the conflict between Constitution and statute to be “irreconcilable.”78

Moreover, perhaps the foremost advocate of the historical basis for judicial 
review. Raoul Berger, thought that “judicial intervention was evisaged [by the

72. The Federalist No. 81, at 543 (A. Hamilton) (J. Cooke ed. 1961).
73. E.g., R. Berger, supra note 68; W. Crosskey, Politics and the Constitution in the His

tory of the United States (1953); J. Goebel, History of the Supreme Court of the United 
States—Antecedents and Beginnings to 1801 (1971); Corwin, supranoie. 69; Hart, Book Review, 
67 Harv. L. Rev. 1456 (1954); Nelson, Changing Conceptions of Judicial Review: The Evolution of 
Constitutional Theory in the United States, 1790-1860, 120 U. Pa. L. Rev. 1166, 1167-68 (1972).

74. J. Nowak, supra, note 3, at 10-13. But cf. L. Levy, supra note 71, at 1-12 (that judicial review not 
normally performed by courts at time of Constitutional Convention significant in view of inconclusive 
legislative history on this point).

75. The Federalist No. 78, at 524 (A. Hamilton) (J. Cooke ed. 1961) (emphasis added). See also 
The Federalist No. 80, at 535 (A. Hamilton) (J. Cooke ed. 1961) (“authority in the federal courts, to 
over-rule such [state laws] as might be in manifest contravention of the articles of union”); The Feder
alist No. 81, at 543 (A. Hamilton) (J. Cooke ed. 1961). In Federalist No. 81, Hamilton stated:

There is not a syllable in the plan under consideration, which directly empowers the national 
courts to construe the laws according to the spirit of the constitution, or which gives them any 
greater latitude in this respect, than may be claimed by the courts of every state. I admit 
however, that the constitution ought to be the standard of construction for the laws, and that 
wherever there is an evident opposition, the laws ought to give place to the constitution.

Id. (emphasis in original).
In empowering the courts to use the Bill of Rights to restrain the elected branches, Madison also 

limited judicial authority to “rights, expressly stipulated for in the Constitution by the declaration of 
rights.”

76. The Federalist No. 78, at 524 (A. Hamilton) (J. Cooke ed. 1961) (emphasis added). Hamilton 
referred to “the prohibitions against passing bills of attainder, ex post facto laws, and the like” as such 
specified exceptions to legislative authority. Id. Hamilton further stated that without judicial review 
“all the reservations of particular rights or privileges would amount to nothing.” Id. (emphasis added).

77. The Federalist No. 80, at 535 (A. Hamilton) (J. Cooke ed. 1961). Hamilton referred to 
prohibitions against imposing duties on imported articles and printing paper money as such specific 
constitutional prohibitions.

78. The Federalist No. 78, at 525 (A. Hamilton) (J. Cooke ed. 1961).
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Framers] only when encroachments were plain.”79 Professor Berger buttressed 
this statement with a significant amount of historical evidence.80 His broad 
inquiry into the historical basis for judicial review concluded that “it would be 
arbitrary to invoke history for the establishment of the power [of judicial re
view] and to repudiate it when the scope of the power comes into question.”81 
The Marshall/Hamilton construct therefore provides the Court with the au
thority to set aside only those legislative enactments that conflict with explicit 
constitutional prohibitions. In this qualification lay the seeds of the destruc
tion of the historical edifice.82

The advent of big government in the Twentieth century catalyzed an activist 
Court that railed against this central limitation of the historical edifice. Deter
mined to contain the explosion of “big government,” the Court embarked on a 
broad-ranging quest against the popular will. It repeatedly declared laws un
constitutional based not on explicit constitutional prohibitions but on its own 
conceptions of federalism,83 separation of powers,84 and due process.85 Most

79. R. Berger, supra note 68, at 344.
80. Id. at 337-46.
81. Id. at 346.
82. The Justices themselves adopted this limitation in 1798. Kalder v. Bull, 3 U.S. (3 Dall.) 386 

(1798), noted in Mason, Myth and Reality in Supreme Court Decisions, 48 V a. L. Rev. 1385, 1389 (1962). 
The reaction to the Court’s Dred Scott decision demonstrated that the edifice did not sanction straying 
from the manifest conflict qualification. Dred Scott v. Sanford, 60 U.S. (19 How.) 393 (1857). Dred 
Scott was the first decision after Marbury to hold a major federal law unconstitutional. G. Gunther, 
Constitutional Law 15 n. (10th ed. 1980). In striking down the Missouri Compromise, Chief Justice 
Taney narrowly and arbitrarily construed the naturalization power to strip Congress of the power to 
free the slaves. In this connection, he opined that the power of naturalization “is not a power to raise to 
the rank of a citizen any one born in the United States, who, from birth or parentage, by the laws of the 
country, belongs to an inferior and subordinate class.” 60 U.S. at 417. Gerald Gunther also found the 
seeds of substantive due process analysis in Dred Scott. G. Gunther, supra, at 506-07. Many think the 
Dred Scott decision catalyzed an onslaught against the Court. E.g., C. Hughes, The Supreme Court 
of the United States 50-51 (1928); Corwin, The Dred Scott Decision in the Light of Contemporary 
Legal Doctrines, 17 Am. Hist. Rev. 52 (1911); see also P. Acheson, The Supreme Court: America’s 
Judicial Heritage 120-21 (1961); 2 C. Warren; The Supreme Court in United States History 
316-17 (1926). But see D. Fehrenbacher, The Dred Scott Case: Its Significance in American 
Law and Politics 573-80 (1978) (maintaining that statements about decrease in Court’s power during 
this era exaggerated); S. Kutler, Judicial Power and Reconstruction Politics 1-29 (1968). Pro
fessor Nagel classified the period from 1858 to 1869 as the most successful Court-curbing period in our 
history. Nagel, supra note 36, at 927 (table).

In 1866, Congress reduced Court membership from 10 to 7 in order to prevent President Johnson 
from making any appointments. In 1868, the House passed a bill requiring a two-thirds vote of the 
Court to invalidate congressional acts. The measure did not pass the Senate. D. Fehrenbacher, 
supra, at 718 n.35. In 1868, Congress stripped the Court of appellate review in habeas corpus cases. In 
upholding Congress’ action, the Court dismissed for lack of jurisdiction the appeal of a newspaper 
editor who was awaiting a military trial on charges of publishing “an incendiary and libellous” article. 
Ex parte McCardle, 74 U.S. (7 Wall.) 506, 508, 515 (1869). Congress passed this law after the Court 
had heard argument on McCardle’s claims. Id. at 508.

The Legal Tender Cases, 79 U.S. (12 Wall.) 457 (1871), present another example of the Congress 
rebuking the Court because it strayed from the manifest conflict qualification. In Hepburn v. Griswold, 
the Court denied Congress the authority to make United States notes a legal tender in payment of all 
debts. 75 U.S. (8 Wall.) 608, 625 (1870). The Court determined that such authority was not “necessary 
and proper for Congress to effectuate its constitutional power to borrow money, to regulate commerce, 
and to carry on war. Id. at 617. The elected branches responded by replacing a Justice who resigned 
and by increasing the Court’s membership from eight to nine. Within a little more than a year, the 
Legal Tender Cases overruled Hepburn. 79 U.S. (12 Wall.) 457. Choper, The Supreme Court and the 
Political Branches: Democratic Theory and Practice, 122 U. Pa. L. Rev. 810, 851 (1974).

83. E.g., Carter v. Carter Coal Co., 298 U.S. 238 (1936); Schechter Poultry Corp. v. United States, 
295 U.S. 495 (1935); Railroad Retirement Bd. v. Alton R.R., 295 U.S. 330 (1935). 
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outrageous was the Court’s exercise of counter-majoritarian power based on its 
own value-laden—and antiquated—conceptions of the single word “liberty.”84 85 86 87

84. E.g., Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935); Panama Ref. Co. v. Ryan, 
293 U.S. 388 (1935).

85. Railroad Retirement Bd. v. Alton R.R., 295 U.S. 330 (1935).
86. Eg., New State Ice Co. v. Liebmann, 385 U.S. 262 (1932); Adkins v. Children’s Hosp., 261 U.S. 

525 (1923); Coppage v. Kansas, 236 U.S. 1 (1915).
87. 198 U.S. 45 (1905).
88. See supra note 37 (discussing Court’s invalidation of social reform legislation during Lochner 

era).
89. See supra text accompanying notes 36 to 41 (discussing yost-Lochner era collapse of judicial 

review).
90. For accounts of this clash between the executive and the judiciary, see R. Jackson, The Strug

gle for Judicial Supremacy (1941); M. Pusey, The Supreme Court Crisis (1937).
91. 304 U.S. 144 (1938). Justice Stone was uniquely qualified to redefine the nature of the counter

majoritarian function. Having sat on the Court since 1925, he frequently joined Justices Holmes and 
Brandeis in dissenting against invalidations of social welfare legislation. Powell, Carolene Products 
Revisited, 82 Colum. L. Rev. 1087, 1089 (1982). In Carolene Products, Justice Stone both relinquished 
scrutiny of economic liberties and advanced scrutiny of civil liberties. Lusky, Footnote Redux: A 
Carolene Products Reminiscence, 82 Colum. L. Rev. 1093, 1095-96 (1982).

92. 304 U.S. at 152 n.4 (citations omitted).

Lochner v. New YoriN1 exemplified this approach. That decision struck 
down a state maximum-hour law that limited bakers to sixty hours of work per 
week and ten hours of work per day. The Court reasoned that the law violated 
the liberty of bakers and their employers to contract—hardly an explicit viola
tion of the Constitution. In reaching its decision, the Court ignored the central 
limitation of its power. The Court’s holdings repeatedly rested on what 
seemed to be the predilections of its members to set aside a wide variety of 
social reform measures.88 The edifice of judicial review could not bear the 
weight of these broad-ranging, ill-founded decisions. It collapsed.89

B. THE STONE/BLACK EDIFICE

The Court rushed to fashion a new analytical structure to protect individual 
rights and liberties against the Leviathan. Forced to abandon protections pred
icated on limiting governmental power, the new edifice rested on explicit pro
tection of individual rights, a far more coherent strategy than that of the 
Lochner era.

The new strategy was developed after President Roosevelt proposed his 
Court-packing plan in 193 7.90 In 1938, Justice Stone penned the famed foot
note four in United States v. Carolene Products Co..91 Therein he marked out 
three specific areas for broad-ranging judicial intervention—the essential con
stitutional province of the Court.

The first area involved legislation that violated specific constitutional 
guarantees:

There may be narrower scope for operation of the presumption of 
constitutionality when legislation appears on its face to be within a 
specific prohibition of the Constitution, such as those of the first ten 
amendments, which are deenjed equally specific when held to be em
braced within the Fourteenth.92

This area built upon the textual rooting of the Marshall/Hamilton edifice but 
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went much further. It claimed for the Court the power to use the fourteenth 
amendment to enforce specific prohibitions of the Bill of Rights against the 
states. In so doing, it invited the Court to apply the fourteenth amendment 
command of due process to the states by drawing on the first ten amend
ments.93 This approach, then, met the essential criterion of the Marshall/ 
Hamilton construct of being rooted in the text of the Constitution.94

93. Injecting the due process clause of the fourteenth amendment with the content provided by the 
Bill of Rights was not new. In footnote four. Justice Stone cited Stromberg v. California, 283 U.S. 359 
(1931) and Lovell v. Griffin, 303 U.S. 444 (1938). In both of these decisions the Court struck down state 
and local laws by applying the guarantees of the first amendment against the states. For further discus
sion of the historical development of the incorporation approach, see Israel, Selective Incorporation: 
Revisited, 71 Geo. L.J. 253 (1982).

94. Professor Lusky, Justice Stone’s law clerk when footnote four was drafted, has recently revealed 
that the first part of the footnote was added in response to a query by Chief Justice Hughes. L. Lusky, 
By What Right? 110 (1975); Lusky, supra note 91, at 1096-98. Indeed, Professor Lusky maintained 
that the first paragraph of the footnote, which pertained to the Bill of Rights, should be considered the 
contribution of Chief Justice Hughes. Lusky, supra note 91, at 1098-1100. Although I have attributed 
even this part of the footnote to Justice Stone, I tend to agree with Professor Lusky that this paragraph 
of footnote four relates to incorporation, which is primarily the contribution of Justice Black. See id. at 
1102-03.

95. 394 U.S. at 152 n.4 (citations omitted).

Nonetheless, even rigid adherence to these amendments forges well beyond 
the Marshall/Hamilton edifice in this sense: it remains less than obvious that 
the fourteenth amendment’s command that the states afford individuals due 
process of law equals a command to comport with the Bill of Rights. As in the 
case of judicial review itself, the obvious question—which many dismiss as 
simplistic or trite—becomes: “If the Framers of the fourteenth amendment had 
intended this result, why did they not say so?” Again, to the extent that this can 
sustain so heavy a burden, an answer lurks in the labyrinth of legislative his
tory; but I will leave that for now as it is part of Justice Black’s contribution.

Footnote four’s remaining two justifications for judicial review are less cryp
tic. They represent the heart of Justice Stone’s contribution to this edifice:

It is unnecessary to consider now whether legislation which restricts 
those political processes which can ordinarily be expected to bring 
about repeal of undesirable legislation, is to be subjected to more ex
acting judicial scrutiny under the general prohibitions of the Four
teenth Amendment than are most other types of legislation. On 
restrictions upon the right to vote, see . . .; on restraints upon the 
dissemination of information see . . .; on interferences with political 
organizations, see . . .; as to prohibition of peaceable assembly, see

Nor need we enquire whether similar considerations enter into the 
review of statutes directed at particular religious ... or national, 
... or racial minorities . . .: whether prejudice against discrete and 
insular minorities may be a special condition, which tends seriously 
to curtail the operation of those political processes ordinarily to be 
relied upon to protect minorities, and which may call for a corre
spondingly more searching judicial inquiry.95

Here Justice Stone goes beyond the text of the Constitution in an attempt to 
answer the counter-majoritarian dilemma. He proffered neither text nor legis
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lative intention, but reasons. The reasons are functional; they define what 
courts do well and majoritarian institutions do not.

The first such function involves protecting the political process—essentially, 
guarding the majoritarian institutions from themselves. The specific areas for 
protection that Justice Stone listed were voting, disseminating information, 
political organization, and peaceable assembly. Most would concede that seri
ous interference with these vital processes would undermine our democracy. 
That the political process in fact has permitted such interferences demonstrates 
that it cannot wholly defend itself against them. A referee is needed to see that 
the democratic games continue:96 Who is better suited than the courts? Justice 
Stone, then, provided an attractive explanation for judicial power. Rather 
than cast the Court as an enemy of the popular will, he recast it as a center
piece of the democratic process.

96. See C. Black, The People and the Court 48-49 (I960); J. Ely, supra note 24, at 73-104. 
Dean Ely noted that the “ins” will want to protect their position against the “outs.” J. Ely, supra note 
24, at 120. This comment could refer to instances of one political party protecting its position, to 
government stifling demonstrations against an unpopular war, or to white persons impairing the votes 
of black persons.

97. For an interesting analysis of the tension between the second and third parts of the footnote 
engendered by efforts to eradicate racial discrimination, see Cover, The Origins of Judicial Activism in 
the Protection of Minorities, 91 Yale L.J 1287 (1982).

98. See J. Ely, supra note 24, at 102:

Justice Stone’s second proffered function, that of protecting discrete and in
sular minorities, has a similar thrust. While we are a nation of minorities, our 
history of slavery and subsequent racism proves that some groups historically 
have been unable to protect themselves through the majoritarian process. In
deed, an insular and discrete minority is inherently one which, far from being 
protected by the democratic process, has been victimized by it. Again a 
counter-majoritarian institution is functionally necessary, and again the Court 
is recast from a villainous thwarter of the majority to a heroic protector of the 
helpless—sheer Americana.97

One might reply that ordinary reasons alone, even good ones like these, are 
inadequate to buttress constitutional power. Where are these rationales rooted 
in the Constitution? What is the difference between these explanations and the 
simple belief that judges consider themselves to be wiser than legislators? 
While these criticisms have some force, Justice Stone’s reasons are at least par
tially rooted in the structure of the Constitution. If the aim of that document is 
to carve out a democracy, a government of all the people, and to preserve the 
constitutionally specified institutions that comprise that democracy, then the 
Court must perform these roles. Still, textual rooting remained a weakness of 
Justice Stone’s enterprise. Justice Black’s principal contribution was to root 
judicial review more firmly in the Constitution.

Before turning to the substantial contribution of Justice Black, however, let 
me review what Justice Stone accomplished. First, the Stone blueprint pro
vided solid reasons for judicial review that are at least partly rooted in the text 
of the Constitution. Second, it is largely dedicated not to substantive doctrine 
but to procedural fairness—criminal procedure, the political process, and the 
victimization of minorities resulting from breakdowns in that process. Conse
quently, the Stone blueprint taps the core of judicial expertise.98 Third, the 
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Stone design provided at least some guidance as to manageable criteria by 
which to exercise the power of judicial review. Finally, and as I shall later 
explain, most importantly, Justice Stone recast the Court into an institution the 
people could once again respect.

Justice Black significantly buttressed each of Justice Stone’s accomplish
ments." His interest in what the text said betrayed him as a throwback to the 
days of the Marshall/Hamilton edifice. By grounding the Stone framework in 
the text of the document, Justice Black completed the edifice of the modern 
Court. Of course, Justice Black did not start from scratch. The Marshall/ 
Hamilton edifice, through the “arising under” language of article III and the 
legislative history from the framing period, established a rather limited power 
of judicial review. In his painstaking attempts to weld the decisions of the 
modern Court to the text of the Constitution, Justice Black, consciously or not, 
built upon this part of the Marshall/Hamilton edifice. His textual analysis 
strove to fulfill the central requirement of that edifice—that the exercise of 
judicial review be confined to specific violations of the Constitution.99 100

Lawyers are experts on procedure, the processes by which facts are found writ small, and 
contending parties are allowed to present their claims. And to a degree they are experts on 
process writ larger, the processes by which issues of public policy are fairly determined: law
yers do seem genuinely to have a feel, indeed it is hard to see what other special value they 
have, for ways of insuring that everyone gets his or her fair say.

99. I should note that Justices Stone and Black were unwilling partners in the construction of their 
edifice. As I have already suggested, Justice Stone adopted but did not propose the first part of footnote 
four. See supra note 94 (noting Chief Justice Hughes’ role in development of footnote four). More 
importantly, Justice Black explicitly refused to join in the part of the Carolene Products opinion in 
which footnote four appeared. United States v. Carolene Prods. Co., 304 U.S. 144, 155 (1938) (Black, 
J., concurring); Lusky, supra note 91, at 1102. Subsequently, Justice Black may have paid little atten
tion to the evolution of the footnote. Lusky, supra note 91, at 1102. Nonetheless, the reluctance of 
Justice Black to accept Justice Stone’s theory should count for Little. What counts is that the modern 
Court has embraced both theories and that, as the Stone footnote itself exemplifies, they form a coher
ent whole. But cf. id. at 1099-1100; L. Lusky, supra note 94, at 111-12 (maintaining that “preferred 
position” approach of paragraph one of Justice Stone’s footnote is independent of and contrasts with 
reasoned approach of paragraphs two and three).

Although Justice Stone’s approach in footnote four provides more reasons than does the approach of 
Justice Black, their combined approaches accommodate substantial judicial interpretation. I contend 
that Justice Stone’s footnote and the Black textual approach are mutually sustaining in that they 
counteract each other’s weaknesses.

100. See supra notes 75 to 81 and accompanying text (discussing specific prohibition limitation of 
Marshall/Hamilton edifice).

101. 343 U.S. 579 (1952). For criticisms of Justice Black’s opinion in Youngstown, see Youngstown, 
343 U.S. at 589 (Frankfurter, J., concurring); Corwin, The Steel Seizure Case: A Judicial Brick without

Colum. L. Rev. 53, 56-62 (1953); Freund, The Supreme Court, 1951 Term - The Year of the 
Steel Case, 66 Harv. L. Rev. 89, 95 (1952). For other examples of Justice Black’s pursuit of textual 
rooting, see Griswold v. Connecticut, 381 U.S. 479, 507 (1965) (Black, J., dissenting); Cox v. Louisiana, 
379 U.S. 559, 575 (1965) (Black, J., concurring in part and dissenting in part); El Paso v. Simmons, 379 
U.S.497, 517 (1965) (Black, J., dissenting). F

102. Youngstown, 343 U.S. at 582
103. Id. at 587, 589.

Justice Black’s often-maligned opinion in Youngstown Sheet & Tube Co. v. 
Sawyer101 provides an excellent example of his efforts. In that case President 
Truman invoked national security to justify the seizure of private steel mills 
without congressional authorization.102 In holding that the President lacked 
such power, Justice Black opined, “It is clear that if the President had author
ity to issue the order he did, it must be found in some provision of the Consti
tution.”103 Since the order was a legislative act and since the “Founders of this 
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Nation entrusted the lawmaking power to the Congress alone,” the “seizure 
order could not stand.”104

104. Id. at 589.
105. The addition of the Stone footnote loosens the historical straitjacket in which theorists like 

Professor Berger seek to enmesh the Court. See supra text accompanying notes 75 to 81 (relating Pro
fessor Berger’s theories to the Marshall/Hamilton edifice); R. Berger, Government By Judiciary: 
The Transformation of The Fourteenth Amendment (1977).

106. These twin jurisprudential underpinnings of the modem Court are mutually sustaining. Justice 
Black’s textual approach strengthened a significant weakness in the Stone footnote, while Justice Stone 
supplied the reasons that gave shape to and allowed some play in Justice Black’s textual approach.

107. For a time, the Court used the first part of the Stone footnote to protect those provisions of the 
Bill of Rights that it maintained had a “preferred” position in the constitutional scheme. Lusky, supra 
note 91, at 1100-02. Deploring the judicial discretion endemic to selective incorporation, Justice Black 
advanced total incorporation. Id. at 1102-03.

108. 332 U.S. 46, 68 (1947) (Black, J., dissenting).
109. Id. at 54.
110. Id. at 75 (Black, J., dissenting).
111. AZ at 71-72 (Black, J., dissenting).

Solid adherence to the text, then, is the first great contribution of Justice 
Black. While critics may respond that the modern Court has often failed to 
meet this criterion, the Stone footnote provides a principled basis for signifi
cantly augmenting the modern Court’s ability to stray from the text. Justice 
Stone loosened some of the constraints imposed by the Marshall/Hamilton 
edifice.105 The interplay between Justice Black’s textual emphasis and Justice 
Stone’s reasoning thus represents the essence of the edifice of the modern 
Court.106

The second contribution of Justice Black also increased the power of judicial 
review by supplying a textual basis for dramatically expanding its application 
to the states. While the Stone footnote invited applying certain provisions of 
the Bill of Rights to the states, Justice Black’s total incorporation approach was 
radically more ambitious.107 108 He undertook this second enterprise in textual 
rooting primarily in his dissent in Adamson v. California.™ That case was one 
of many pitting Justice Harlan’s “concept-of-ordered-liberty” approach to the 
due process clause of the fourteenth amendment against Justice Black’s “incor
poration” approach. Justice Harlan essentially maintained that due process 
must be construed to comport with the concept of ordered liberty as English- 
speaking people had come to understand it.109 Dismissing this enterprise as 
“an incongruous excresence on our Constitution,”110 Justice Black instead 
sought to inject the fourteenth amendment with the content of the first eight 
amendments.111 The stakes were high. In this effort Justice Black stood more 
to gain and more to lose. To the extent that he could demonstrate that the 
fourteenth amendment incorporated the first eight, Justice Black could provide 
a textual basis for an activist Court. That basis, in turn, would provide justici
able standards and concomitantly increase the Court’s credibility with the pub
lic. If he failed, however, he would compromise the house that Stone built.

Justice Black’s problem was that the fourteenth amendment did not explic
itly provide for the total incorporation he advocated. His textual support for 
his position lay in the cryptic commands, “No state shall make or enforce any 
law which shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, or property, with
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out due process of law . . . ,”112 Neither clause readily bears the great weight 
that Justice Black would thrust upon it. Like the Marshall/Hamilton model, 
the construct of Justice Black ultimately relied not on the text itself but on 
legislative history.113

Justice Black partly rested the incorporationist part of the edifice on a 
speech by Senator Howard, a member of the Joint Committee on Reconstruc
tion. Because the Chairman of the Committee was ill, Senator Howard intro
duced section 1 of the fourteenth amendment to the Senate. He began, “It 
would be a curious question to solve what are the privileges and immunities of 
citizens of each of the States in the several States.”114 After quoting at length 
from Corfield v. Coryell,"5 he continued:

Such is the character of the privileges and immunities spoken of in 
the second section of the fourth article of the Constitution. To these 
privileges and immunities, whatever they may be—for they are not 
and cannot be fully defined in their entire extent and precise nature— 
to these should be added the personal rights guaranteed and secured 
by the first eight amendments of the Constitution; such as the free
dom of speech and of the press; the right of the people peaceably to 
assemble and petition the Government for a redress of grievances, a 
right appertaining to each and all the people; the right to keep and to 
bear arms; the right to be exempted from the quartering of soldiers in 
a house without the consent of the owner; the right to be exempt from 
unreasonable searches and seizures, and from any search or seizure 
except by virtue of a warrant issued upon a formal oath or affidavit; 
the right of an accused person to be informed of the nature of the 
accusation against him, and his right to be tried by an impartial jury

112. U.S. Const, amend. XIV, § 1. The full text of the amendment provides:
All persons bom or naturalized in the United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State wherein they reside. No State shall make or 
enforce any law which shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, or property, without due process 
of law; nor deny to any person within its jurisdiction the equal protection of the laws.

Id. Eventually Justice Black leaned more heavily on the privileges and immunities clause. See Israel, 
supra note 93, at 258-59.

113. Justice Black chronicled authorities sustaining and rejecting the use of legislative history. In 
support of the use of legislative history, Justice Black stated:

In construing other constitutional provisions, this Court has almost uniformly followed the 
precept of Ex parte Bain, 121 U.S. 1,12, that “It is never to be forgotten that, in the construc
tion of the language of the Constitution . . ., as indeed in all other instances where construc
tion becomes necessary, we are to place ourselves as nearly as possible in the condition of the 
men who framed that instrument.”

Adamson, 332 U.S. at 72 (Black, J., dissenting). He also referred to the contrary precedent of Maxwell 
v. Dow, 176 U.S. 581, 601-02 (1900):

What individual Senators or Representatives may have urged in debate, in regard to the 
meaning to be given to a proposed constitutional amendment, or bill or resolution, does not 
furnish a firm ground for its proper construction, nor is it important as explanatory of the 
grounds upon which the members voted in adopting it.

Adamson, 332 U.S. at 73 (Black, J., dissenting).
114. Cong. Globe, 39th Cong., 1st Sess. 2765 (1866).
115. 6 F. Cas. 546 (C.C.E.D. Pa. 1823) (No. 3230). 
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of the vicinage; and also the right to be secure against excessive bail 
and against cruel and unusual punishments.116

116. Cong. Globe, 39th Cong., 1st Sess. 2765 (1866), quoted in Adamson, 332 U.S. at 105-06 (Black, 
J., dissenting).

117. Cong. Globe, 42d Cong., 1st Sess. App. 84 (1871), quoted in Adamson, 332 U.S. at 115 (Black, 
J., dissenting).

118. Fairman, Does the Fourteenth Amendment Incorporate the Bill of Rights?, 2 Stan. L. Rev. 5 
(1949).

119. Cong. Globe, 42d Cong., 1st Sess. App. 151 (1871), quoted in Fairman, supra note 118, at 136.
120. Seel. Ely, ju/to note 24, at 27. Although Dean Ely’s open-textured construction of the privi

leges and immunities clause of the fourteenth amendment goes beyond incorporation, he buttresses the 
incorporationist position with some interesting evidence. See infra note 181.

Justice Black catalogued a number of other statements, made after the enact
ment of the fourteenth amendment, that explicitly support his incorporation 
theory. Foremost among these was that of the draftsman of section 1 of the 
fourteenth amendment, Representative Bingham:

“Mr. Speaker, that the scope and meaning of the limitations imposed 
by the first section, fourteenth amendment of the Constitution may 
be more fully understood, permit me to say that the privileges and 
immunities of citizens of the United States, as contradistinguished 
from citizens of a State, are chiefly defined in the first eight amend
ments to the Constitution of the United States. Those eight amend
ments are as follows: [Here Mr. Bingham recited verbatim the first 
eight amendments].”117

Incorporation—the second great textual enterprise of Justice Black—seemed 
accomplished.

By requiring that constitutional decision-making be grounded in the text of 
the Constitution, Justice Black painstakingly completed the theoretical edifice 
of the modern Court. Textual rooting advanced each of the accomplishments 
of the Stone blueprint. It lent the Court textual authority, justiciable stan
dards, procedural flavor, and, flowing from these, popular credibility. The 
new edifice seems impregnable, but it is not.

C. THE HOUSE OF CARDS

Justice Black’s cement had barely hardened when the structure was first at
tacked. Charles Fairman demonstrated the grave weakness of Justice Black’s 
historical arguments for incorporation.118 He dismissed as immaterial quotes 
of Representative Bingham and others who spoke after the ratification of the 
amendment. He asserted that their statements were uttered during a debate 
about the constitutionality of a bill under the fourteenth amendment. In this 
connection, he quoted the retort to Representative Bingham of another partici
pant in that debate, “My colleague can make but he cannot unmake his
tory.”119 Professor Fairman also amassed voluminous evidence from the 
congressional debates, contemporaneous accounts of those debates, and the 
ratification debates in the states that indicated that incorporation was not the 
understanding of those who proposed and ratified the fourteenth amendment. 
Nonetheless, he did not seriously impair the effectiveness of Senator Howard’s 
speech.120 Moreover, he had some difficulty circumventing Representative 
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Bingham’s references to the Bill of Rights,121 which Bingham later unequivo
cally defined as the first eight amendments.122 Consequently, Professor Fair
man seriously damaged, but did not demolish, that part of the Stone/Black 
edifice which applies the first eight amendments to the states.123

A second problem with the Black approach is that it exacts a heavy price for 
the strength it lends. To the extent that the Court engages in remote construc
tions of the Constitution’s text, the Black scheme can be turned like a wrecking 
ball on the very structure that it helped to erect.124 Substantial interpretation is 
rendered inevitable by the paucity of words with which the Court is dealing. 
The basic thrust of the modern Court’s work has involved the area of individ
ual rights and liberties.125 Excluding the criminal procedure guarantees, con
sideration of this area has implicated interpreting the words “liberty,” “equal 
protection,” and a few phrases among the forty-five words of the first amend
ment. These are few words from a document that spans several thousand.

The Stone cards remain intact, but how strong are they? On them, and on 
Justice Black’s historical/textual contributions, rests the heavy house of cards 
that the modern Court has wrought. As previously discussed, the Stone part of 
the edifice has somewhat weak textual rooting. In addition, its amorphous 
rationales are rendered vulnerable to the extent that they are required to prove 
too much. For example, protection of discrete and insular minorities can un
derwrite broad-ranging exercises of judicial power if one accepts that we are a 
nation of minorities and predicates constitutional protection on a finding of 
discriminatory impact alone.126 Protecting the political process could be con
strued to require that legislation be strictly scrutinized for consistency with

121. See Fairman, supra note 118, at 24-37. Professor Fairman argued that Representative Bingham 
was not referring to either the first eight or the first ten amendments when he referred to the Bill of 
Rights during debates prior to the enactment of the fourteenth amendment. Id. See also R. Berger, 
supra note 105, at 146-47. But cf. Kelly, The Fourteenth Amendment Reconsidered, 54 Mich. L. Rev. 
1049, 1080, 1086 (1956) (arguing that meaning of fourteenth amendment quite fluid during Reconstruc
tion and that Radicals in Congress eschewed detailing liberal views as political strategy).

122. See supra text accompanying note 117 (quoting Rep. Bingham).
123. Justice Black maintained that he relied on what the Framers had said, while Professor Fairman 

relied on what the Framers had not said. Duncan v. Louisiana, 391 U.S. 145, 165 (1968) (Black, J., 
concurring).

124. While the Stone footnote provides some leeway to depart from the text, it does not relieve the 
Court of all responsibility in this regard.

125. See infra text accompanying notes 269 to 271 (statistical breakdown of types of cases reviewed 
by modem Court).

126. Under current standards, an equal protection violation requires a finding of discriminatory in
tent. See Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252 (1977). Justice Stone’s 
footnote, however, does not dictate this result.

In a recent essay, Justice Powell commented at length on the difficulties of defining a discrete and 
insular minority. Powell, supra note 91, at 1090-91. He began by considering whether drug cults or 
public utilities should be so classified. After granting that the Stone footnote cites cases specifically 
dealing with racial, religious, and ethnic minorities, Justice Powell considered limiting its application to 
these groups:

This idea has intuitive appeal, and it has been widely accepted. But it too may require some 
form of limitation in its application. In our uniquely heterogeneous society there are countless 
groups with some claim to being racial, ethnic, or religious. Over our history many have been 
minorities, ineffective in politics, and often discriminated against. But these conditions do not 
remain static. Immigrant groups that once were neglected have become influential partici
pants in the political process. One reasonably may doubt the capacity of courts to distinguish 
wisely among them or determine which groups—at a given time and place—operate effec
tively within our politics. One also must inquire how far a court may go in determining when 
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legislative purpose. It could also dictate that the legislative process be fair or 
that candidates be held to campaign promises. The absurdity of these proposi
tions demonstrates that the Stone rationales grow weak when they drift away 
from their central concerns.

The question then becomes whether, in light of these apparent weaknesses, 
the Stone/Black edifice successfully bears the weight of a plethora of far- 
reaching decisions handed down by the modern Court. By taking some exam
ples from the decisions of the modern Court, I shall demonstrate that it does 
not. My purpose is not to criticize particular decisions* 127 but simply to show 
that the Stone/Black edifice does not support them. In the next section of the 
Article, I will describe what might.

a law, nondiscriminatory on its face, fairly may be considered as “directed at” a particular 
group.

Id. at 1091. Justice Powell wondered whether deciding which groups should be defined as discrete and 
insular minorities does not ultimately entwine the Court in a kind of substantive due process—an ana
lytical mode which Justice Stone had vigorously opposed. Id.

The question is not always difficult. For example, black persons indisputably comprise a discrete and 
insular minority. See Cover, supra note 97, at 1300-04 (recounting historical basis for treating black 
persons as discrete and insular minority).

127. For example, I have defended the Court’s commercial speech decisions, discussed infra at text 
accompanying notes 135 to 142. See Attanasio, Lawyer Advertising in England and the United States. 34 
Am. J. Comp. L. 493 (1984).

128. The second amendment right to bear arms, the fifth amendment requirement of indictment by a 
grand jury, and the seventh amendment protection of a jury trial in a civil proceeding have all been 
held inapplicable to the states. See J. Nowak, supra note 3, at 455-56.

129. See supra text accompanying notes 116, 117, and 121 (discussing Justice Black’s review of four
teenth amendment legislative history supporting total incorporation).

130. Taylor v. Kentucky. 436 U.S. 478 (1978).
131. In addition to textually rooting the previous extension of this protection to the states, Justice 

Black solidified this protection by advocating an absolutist approach to first amendment jurisprudence. 
See, e.g., New York Times Co. v. Sullivan, 376 U.S. 254, 293 (1964) (Black, J., concurring); Black, supra 
note 32, at 874.

The most orderly way to proceed is to track the Stone blueprint. The first 
paragraph of Justice Stone’s footnote, which discussed specific prohibitions of 
the Bill of Rights, has generated broad-ranging procedural guarantees for 
criminal defendants. One problem is that these guarantees are derived from 
the same incorporation process that Professor Fairman has impaired. Another 
problem is that the Court has not incorporated all of the first eight amend
ments into the fourteenth amendment.128 The legislative history produced by 
Justice Black supports including at least these eight.129 It does not support the 
middle ground of selective incorporation. Nor does the Stone footnote offer 
any assistance.

In addition to these rather substantial problems, the Court has—even among 
these relatively specific constitutional guarantees—compromised the Stone/ 
Black edifice by moving well beyond the text of the Constitution. For exam
ple, the Court has held that the due process clause requires that in criminal 
cases guilt must be established beyond a reasonable doubt.130 While eminently 
defensible on policy grounds, this holding foists a heavy burden onto the 
phrase “due process of law.”

The second paragraph of Justice Stone’s footnote justifies judicial protection 
of the political process.131 Again, incorporation poses problems, but at least the 
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footnote lends support. This part of the edifice bears a heavy load. For exam
ple, it has been used during the modern era to justify protection of obscenity 
and advertising, neither of which has an obvious relationship to the political 
process.

Since Chaplinsky v. New Hampshire,the Court has repeatedly found that 
obscene utterances “are no essential part of any exposition of ideas, and are of 
such slight social value as a step to truth that any benefit that may be derived 
from them is clearly outweighed by the social interest in order and morality 
. . . .”132 133 Nonetheless, for a time the Court summarily reversed all obscenity 
convictions and thereby de facto granted such material absolute protection.134

132. 315 U.S. 568 (1942).
133. Id. at 572. This passage from Chaplinsky was later quoted as authority for holding that obscen

ity lay beyond the pale of constitutional protection. Roth v. United States, 354 U.S. 476, 485 (1957). It 
was also quoted approvingly in Miller v. California, 413 U.S. 15, 20-21 (1973).

Of course, in order to govern themselves effectively, citizens require not only political information 
but also access to information about the arts, sciences, and a host of other topics. See generally A. 
Meiklejohn, Political Freedom (¡965). See also Brennan, The Supreme Court and the Meiklejohn 
Interpretation of the First Amendment, 79 Harv. L. Rev. 1 (1965). Cf. G. White, Earl Warren: A 
Public Life 259 (1982) (Chief Justice Warren did not think pornographic materials necessary to polit
ical decision-making); Emerson, Legal Foundations of the Right to Know, 1976 Wash. U.L.Q. 1, 4-5 
(criticizing Meiklejohn view and adding other justifications for first amendment protections, including 
self-actualization and pursuit of truth).

134. Paris Adult Theatre v. Slayton, 413 U.S. 49, 82-83 (1973) (Brennan, J., dissenting); Redrup v. 
New York, 386 U.S. 767 (1967) (per curiam). The Court now affords protection only to materials that 
have “serious literary, artistic, political, or scientific value.” Miller v. California, 413 U.S. 15, 24 (1973). 
Still, in practice the Court continues to afford erotica substantial constitutional protections by stressing 
that “no one will be subject to prosecution for the sale or exposure of obscene materials unless these 
materials depict or describe patently offensive ‘hard core’ sexual conduct . . . .” Id. at 27; see also 
Jenkins v. Georgia, 418 U.S. 153, 169 (1974). Cf Schad v. Borough of Mount Ephraim, 452 U.S. 61 
(1981) (extending constitutional protection to nude dancing viewed from coin-operated machines).

135. 425 U.S. 748 (1976).
136. Id. at 762.
137. Id. at 763.
138. See Attanasio, supra note 127, at 505-10.
139. 425 U.S. at 765 (1976).
140. See generally Attanasio, supra note 127, at 513-19 (outlining libertarian ground of listener self

actualization and utilitarian ground of ascertaining will of majority in democracy).

In Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, 
Inc.f5 the Court extended constitutional protection to advertising.136 It 
opined that the “consumer’s interest in the free flow of commercial informa
tion . . . may be as keen, if not keener by far, than his interest in the day’s 
most urgent political debate.”137 The Court thus focused on reasons which not 
only ramble beyond Justice Stone’s framework,138 but also to some degree triv
ialize it. Endeavoring to establish some link to the idea of protecting the polit
ical system, the Court continued: “And if [advertising] is indispensable to the 
proper allocation of resources in a free enterprise system, it is also indispensa
ble to the formation of intelligent opinions as to how that system ought to be 
regulated or altered.”139 Although the Court establishes some connection be
tween advertising and protection of the political process, the indispensability 
of this information may be in some doubt as the commercial information nec
essary for political decision-making can be obtained by other means.

While affording some constitutional protection to commercial speech may 
be defensible on a number of grounds,140 the stringent protection the Court 
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has afforded may compromise rather than protect the political process.141 In
deed, to the extent that the commercial speech doctrine forbids governmental 
regulation of advertising itself, the doctrine moves toward the Lochner prob
lem of enshrining a capitalist system.142 Far from enhancing the political pro
cess, this result narrows political choice as to what type of economic system we 
shall have.

Protecting religious freedoms has been another problem for this part of the 
Stone/Black edifice. The difficulty stems from a textual tension that has been 
aggravated rather than resolved by its builders. By emphasizing the establish
ment clause and protection of the political process against the divisiveness of 
religion, Justice Black erected a wall of separation between church and 
state.143 By stressing free exercise concerns, Justice Stone’s footnote advocates 
protection for religious minorities. The resulting confusion is perhaps best ex
emplified by the Court’s decisions concerning aid to parochial education.144 
Forcing those who attend parochial schools to pay for their education as well 
as public education poses significant free exercise problems,145 yet aid to paro-

141. Central Hudson Gas & Elec. Corp. v. Public Serv. Comm’n, 447 U.S. 557, 583 (1980) (Rehn
quist, J., dissenting); Attanasio, supra note 127, at 515-17; Jackson & Jeffries, Commercial Speech: Eco
nomic Due Process and the First Amendment, 65 Va. L. Rev. 1, 14-18 & n.53 (1979).

142. Attanasio, supra note 127, at 515-17; Jackson & Jeffries, supra note 141, at 14-18. In Central 
Hudson Gas & Elec. Corp. v. Public Serv. Comm ’n, for example, the Court held that the state could not 
forbid a public utility from advertising. 447 U.S. 557 (1980). If such a state-created monopoly cannot 
be completely removed from competition, little can.

143. See Everson v. Board of Educ. 330 U.S. 1 (1947).
144. For example, the Court has permitted the state to provide funding for bus transportation for 

children in private schools, Everson v. Board of Educ., 330 U.S. 1 (1947), and has allowed states to 
provide textbooks to parochial school students. Board of Educ. v. Allen, 392 U.S. 236 (1968). Yet the 
Court also has invalidated a 15% state salary supplement for parochial school teachers of secular sub
jects, Lemon v. Kurtzman, 403 U.S. 602 (1971), and has struck down a law requiring that a state pay 
parochial schools a lump sum for state-required activities, such as filing reports and administering tests 
in required subjects. Levitt v. Committee for Pub. Educ., 413 U.S. 472 (1973).

The Court also has invalidated a program turning over public school classrooms during school hours 
to religious instructors, McCollum v. Board of Educ., 333 U.S. 203 (1948), yet the Court has permitted 
students to be released from school to go to religious centers during school hours while classes came to 
a halt. Zorach v. Clauson, 343 U.S. 306 (1952). In addition, the Court has disallowed tax deductions 
for parochial education because the deductions were structured like tax credits. Committee for Pub. 
Educ. v. Nyquist, 413 U.S. 756 (1973), yet the Court has allowed genuine tax deductions for parochial 
education. Mueller v. Allen, 103 S. Ct. 3062 (1983).

145. The Court has relied primarily on the textual prohibition against the establishment of religion 
to require those who attend parochial school to pay for their education as well as public education. 
Although the text prohibits governmental establishment of religion, the text also proscribes governmen
tal interference with the free exercise of religion. U.S. Const, amend. I. Supporters of parochial edu
cation argue that having to pay for such education while being taxed for public education constitutes a 
stifling burden on their free exercise of religion. The oft-heard reply is that persons without children 
also pay taxes supporting public education. See Everson v. Board of Educ., 330 U.S. at 60 (Rutledge, 
J„ dissenting). Of course, persons without children do not have the additional state-imposed duty of 
educating children. Consequently, those who believe that a parochial education is an important part of 
their religion may argue not only that the state “double payment” requirement substantially burdens 
their right to free exercise but also unconstitutionally restricts their fulfillment of a state-imposed duty. 
Far from being supported by the Stone footnote, this result may undermine the footnote’s protection of 
religious minorities.

Another argument against this double payment is that children educated in parochial schools are still 
free to attend public schools. See Everson, 330 U.S. at 58 (Rutledge, J., dissenting). Of course, this does 
not negate the heavy burden being placed on the constitutional right to attend parochial schools. Pierce 
v. Society of Sisters, 268 U.S. 510 (1925). The Court normally does not countenance placing such heavy 
burdens on constitutional rights—particularly first amendment rights.
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chial education raises the spectre of state establishment of religion.146

146. Lemon v. Kurtzman, 403 U.S. 602 (1971) (invalidating certain state assistance to parochial 
schools, including salary supplement to parochial teachers).

147. Bolling v. Sharpe, 347 U.S. 497, 499 (1954).
148. Grey, Do We Have an Unwritten Constitution?, 27 Stan. L. Rev. 703, 708-10 (1975).
149. The states ratified the thirteenth amendment in 1865, the fourteenth in 1868, and the fifteenth in 

1870. See G. Gunther, supra note 82, at B-l 1 & B-12 app.
150. Bolling, 347 U.S. at 500.
151. Frontiero v. Richardson, 411 U.S. 677, 684-88 (1973).
152. “To withstand constitutional challenge, previous cases establish that classifications by gender 

must serve important governmental objectives and must be substantially related to achievement of 
those objectives.” Craig v. Boren, 429 U.S. 190, 197 (1976).

153. The Court has struck down statutes and programs reflecting antiquated views of women. See 
Reed v. Reed, 404 U.S. 71 (1971) (Idaho probate code preferring men over women in appointment of 
administrators of estates). However, the Court has sanctioned other arguably antiquated views. See 
Rostker v. Goldberg, 453 U.S. 57 (1981) (Congress’ refusal to provide for draft registration of women); 
Michael M. v. Superior Court, 450 U.S. 464 (1981) (California’s provision making man alone crimi
nally liable for statutory rape when woman and man both minors).

The Court also has been inconsistent in reviewing the provision or authorization of government 
benefits. Compare Weinberger v. Weisenfeld, 420 U.S. 636 (1975) (striking down Social Security provi
sion that paid husband’s survivor benefits to widows but not wife’s survivor benefits to widowers) and 
Califano v. Goldfarb, 430 U.S. 199 (1977) (striking down similar provision in Federal Old-Age, Survi
vors, and Disability Insurance Benefits Program) with Califano v. Webster. 430 U.S. 313 (1977) (up
holding Social Security provision mandating different formulas in computation of average monthly 
wage effectively giving females higher level of monthly old age benefits) m/Kahn v. Shevin, 416 U.S. 

The third paragraph in Justice Stone’s footnote concerns protection of dis
crete and insular minorities. It is predicated on the equal protection command 
that the fourteenth amendment explicitly applies to the states. Ironically, the 
problem is trying to apply the equal protection command against the federal 
government. While such application is amply supported by Justice Stone’s 
reasoning, it simply is not founded upon the text of the Constitution.

In an attempt to fill this void in our constitutional jurisprudence, the Court 
has said that equal protection is inherent in notions of due process.147 There 
are several problems with this argument, however. First, it requires the two 
due process clauses, which look the same, to be read quite differently. Second, 
the fifth amendment, which ostensibly incorporates notions of equal protec
tion, was written against the backdrop of constitutionalized slavery.148 Finally, 
the text of the Constitution may evidence a specific intention not to apply the 
command of equal protection to the federal government. While the thirteenth 
and fifteenth amendments both explicitly apply to the states and the federal 
government, the fourteenth only applies to the states. These three amend
ments were drafted by the Reconstruction Congress and were ratified within a 
five-year period.149 The Court nevertheless dismissed all problems by finding 
it “unthinkable that the Constitution would impose a lesser duty on the Fed
eral Government [than on the state governments].”150

The third paragraph of the Stone footnote presents another problem in that 
it does not specify which groups may comprise discrete and insular minorities. 
For example, while women may constitute a discrete group, they do not com
prise a minority. Justice Brennan attempted to fit the Stone analysis to gender 
discrimination by emphasizing the historical discrimination against women.151 
His enterprise has been only partly successful, producing a middle level of 
scrutiny for gender discrimination.152 The resulting confusion in the case law 
reflects the imperfect fit.153 Indeed, rather than limiting the application of the 
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Stone footnote only to minorities, these cases have spawned a dispute among 
Supreme Court Justices as to the extent to which the fourteenth amendment 
also applies to discrimination against men.154 155 Whether or not protecting men 
against gender discrimination is equitable, justifying it with the Stone/Black 
framework is problematical.

351 (1974) (upholding Florida statute granting property tax exemption for widows but not for 
widowers).

154. Compare Mississippi Univ, for Women v. Hogan, 458 U.S. 718 (1982) with id. (Powell, J., dis
senting); compare Califano v. Goldfarb, 430 U.S. 199, 217 (Stevens, J., concurring) with id. at 224 
(Rehnquist, J., dissenting).

155. 410 U.S. 113 (1973).
156. Id. at 153.
157. Id. at 174 (Rehnquist, J., dissenting) (quoting Snyder v. Massachusetts, 291 U.S. 97, 105 (1934)).
158. See Karst, Book Review, 89 Harv. L. Rev. 1028 (1976) (reviewing Professor Gunther’s 

casebook).
159. Ely, The Wages of Crying Wolf: A Comment on Roe v. Wade, 82 Yale L.J. 920, 934-35 (1973).
160. Griswold v. Connecticut, 381 U.S. 479 (1965). Justice Douglas attempted to base his decision 

upon the “penumbras” and “emanations” from various constitutional provisions including the first 
amendment right of assembly and the fourth amendment protection against unreasonable searches and 
seizures. Id. at 484. Only Justice Clark joined Justice Douglas’ opinion without further comment. Con
curring, Justice Goldberg wrote an opinion that instead invoked a combination of the ninth amend
ment and the due process clause of the fourteenth amendment. Chief Justice Warren and Justice 
Brennan joined Justice Goldberg’s opinion. Id. at 486 (Goldberg, J., concurring). Concurring only in 
the judgment. Justices Harlan and White also avoided the penumbras analysis and relied instead on the 
due process clause of the fourteenth amendment. Id. at 499 (Harlan, J., concurring); z<Z at 502 (White, 
J., concurring).

161. The Roe Court was elusive in setting forth the constitutional basis for the right of abortion. It 

The modern Court’s most extensive departures from the Stone/Black edifice 
occur in the area of substantive due process. These deviations are beyond cate
gorization in any of the three paragraphs of Justice Stone’s footnote. The most 
controversial departure has been the establishment of a right to abortion. The 
Court couched its decision in Roe v. Wadelss in a veritable cornucopia of au
thority, finally resting on the value of personal liberty guaranteed by the four
teenth amendment.156 In questioning whose values the due process clause 
protects, Justice Rehnquist jibed:

The fact that a majority of the States reflecting, after all, the majority 
sentiment in those States, have had restrictions on abortions for at 
least a century is a strong indication . . . that the asserted right to an 
abortion is not so ‘rooted in the traditions and conscience of our peo
ple as to be ranked as fundamental.’”157

Some theorists have argued that the abortion decisions do fit the Stone/ 
Black framework by protecting women as a discrete and insular minority.158 
Dean John Ely’s response to these contentions is apt:

Compared with men, women may constitute such a ‘minority’; com
pared with the unborn, they do not. I’m not sure I’d know a discrete 
and insular minority if I saw one, but confronted with a multiple 
choice question requiring me to designate (a) women or (b) fetuses as 
one, I’d expect no credit for the former answer.159

Perhaps fearing that the Stone/Black edifice may not adequately support 
such rights as birth control160 and abortion,161 the Court has attempted to but
tress the Stone/Black edifice by invoking the ninth amendment, which pro
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vides: “The enumeration in the Constitution, of certain rights, shall not be 
construed to deny or disparage others retained by the people.”162 In Griswold 
v. Connecticut,163 Justice Goldberg maintained that the amendment reveals the 
Framers’ intention that there be certain fundamental rights in addition to those 
specifically mentioned in the first eight amendments of the Constitution.164 
This construction of the ninth amendment as a grant of substantive rights 
railed against its traditional interpretation. In his dissent in Griswold, Justice 
Black retorted that the amendment was passed not to broaden the powers of 
the Court or any other department of the general government, but “as every 
student of history knows, to assure the people that the Constitution in all its 
provisions was intended to limit the Federal Government to the powers 
granted expressly or by necessary implication.”165 Thus, Justice Black himself 
rejected the rush to add the ninth amendment to his edifice.

founded this right in the right of privacy which had its roots in the first, fourth, fifth, ninth, and four
teenth amendments. Roe, 410 U.S. at 152-54. The Court opined:

[The] right of privacy, whether it be founded in the Fourteenth Amendment’s concept of per
sonal liberty and restrictions upon state action, as we feel it is, or, as the district Court deter
mined, in the Ninth Amendment’s reservation of rights to the people, it is broad enough to 
encompass a woman’s decision whether or not to terminate her pregnancy.

410 U.S. at 153. Cf. Ely, supra note 159, at 929-37 (essentially taking Douglas’ Griswold position by 
asserting that right of privacy can be derived from certain provisions of text—which essentially tracks 
Justice Douglas’ opinion in Griswold— but arguing that and right of autonomy to decide to terminate 
pregnancy cannot be similarly derived).

162. U.S. Const, amend. IX.
163. 381 U.S. 479 (1965).
164. Id. at 488 (Goldberg, J., concurring). Some of Justice Goldberg’s arguments were predicated on 

a classic article by Norman Redlich. Id. at 491 (citing Redlich, supra note 41). There may be some 
merit in filling the ninth amendment with open-textured content. I criticize the textual and historical 
arguments advanced for this construction only as part of my demonstration of the inadequacy of ra
tional explanations for the power of judicial review. See infra notes 177 to 181 and accompanying text.

165. 381 U.S. at 520 (Black, J., dissenting).
166. Infusing the ninth amendment with substantive content, however, would not cure all of the 

problems of the Stone/Black edifice. For example, it hardly would resolve the problem of reconciling 
more specific constitutional commands such as free exercise and establishment with the ninth amend
ment. See supra text accompanying notes 143 to 146 (discussing tension between two clauses). More
over, there is some question as to whether the ninth amendment applies to the states. Both the pre
ratification speech of Senator Howard and the post-ratification speech of Representative Bingham ex
plicitly specify that the fourteenth amendment incorporates only the first eight amendments.

Despite Justice Black’s rejection of Justice Goldberg’s interpretation, the 
open-textured nature of the ninth amendment would support the Stone/Black 
framework if it could be infused with substantive content.166 To inject it with 
such content, Justice Goldberg relied primarily upon its legislative history. He 
relied on James Madison to support his contention:

“It has been objected also against a bill of rights, that, by enumerat
ing particular exceptions to the grant of power, it would disparage 
those rights which were not placed in that enumeration; and it might 
follow by implication, that those rights which were not singled out, 
were intended to be assigned into the hands of the General Govern
ment, and were consequently insecure. This is one of the most plau
sible arguments I have ever heard urged against the admission of a 
bill of rights into this system; but, I conceive, that it may be guarded 
against. I have attempted it, as gentlemen may see by turning to the
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last clause of the fourth resolution [the ninth amendment].”167
Saddling Madison with a Hohfeldian view of rights and powers, Justice 
Goldberg argued that Madison intended that the ninth amendment would re
tain not only limits on the powers of the national government, but also certain 
undefined rights for the people.168 Justice Goldberg’s argument fails to recog
nize that Madison envisioned protecting the rights of the people by limiting 
governmental powers.169 Consequently, there is no confusion in Madison’s

167. Griswold, 381 U.S. at 489-90 (Goldberg, J., concurring) (quoting 1 Annals of Cong. 439 
(1789)).

168. The ninth amendment “was proffered to quiet expressed fears that a bill of specifically enumer
ated rights could not be sufficiently broad to cover all essential rights and that the specific mention of 
certain rights would be interpreted as a denial that others were protected.” Griswold, 381 U.S. at 488-89 
(Goldberg, J., concurring). Dean Ely deftly elaborated this line of argument in Democracy and Dis
trust. See J. Ely, supra note 24, at 35-36. Like the argument of Justice Goldberg, however, Dean Ely’s 
argument rests on saddling Madison with a Hohfeldian view of rights and powers.

169. Madison wrote:
But the great security against a gradual concentration of the several powers in the same de
partment, consists in giving to those who administer each department, the necessary constitu
tional means, and personal motives, to resist encroachments of the others. . . .

This policy of supplying by opposite and rival interests, the defect of better motives might 
be traced through the whole system of human affairs, private as well as public. We see it 
particularly displayed in all the subordinate distributions of power .... These inventions of 
prudence cannot be less requisite in the distribution of the supreme powers of the state.

The Federalist No. 51, at 349 (J. Madison) (J. Cooke ed. 1961). Some dispute existed as to whether 
Madison or Hamilton authored this essay; that dispute has been settled in favor of Madison. Id. at 634 
n.l.

Many of Madison’s other Federalist Papers also reveal his central notion that a government of limited 
powers ensures liberty. See, e.g., The Federalist No. 37, at 234 (J. Madison) (J. Cooke ed. 1961) 
(“The genius of Republican liberty seems to demand on the one side, not only that all power should be 
derived from the people; but that ... the trust should be placed not in a few but in a number of 
hands”); The Federalist No. 41, at 277-78 (J. Madison) (J. Cooke ed. 1961) (relying on government 
of limited powers to protect against encroachments of freedom of the press and trial by jury); The 
Federalist No. 47, at 324 (J. Madison) (J. Cooke ed. 1961) (“the preservation of liberty requires, that 
the three great departments of power be separate and distinct”).

Of course, the Federalist Papers were written before the Bill of Rights was proposed. Nonetheless, 
Madison’s strategy of guarding liberty by limiting governmental power was carried forward. Indeed, 
this strategy is reflected in his original version of the ninth amendment itself:

The exceptions here or elsewhere in the Constitution, made in favor of particular rights, shall 
not be construed as to diminish the importance of other rights retained by the people, or as to 
enlarge the powers delegated by the Constitution; but either as actual limitations of such pow
ers, or as inserted merely for greater caution.

1 Annals of Cong. 435 (1789) (emphasis added), quoted in J. Ely, supra note 24, at 202 n.85. The last 
sentence reveals the centrality in Madison’s thought of preserving rights by a government of limited 
powers. He characterized the Bill of Rights as supplemental to this central strategy in that he allowed 
the Bill of Rights to be construed as having been inserted for greater caution.

This original version of the ninth amendment also reveals that, to Madison, rights and powers were 
interchangeable. Indeed, in the italicized clause he characterized the Bill of Rights as a limitation on 
the powers of government. This substitutability is quite logical: the rights of the people begin exactly 
where the powers of government end. The juxtaposition of these concepts in the original version signi
fies this view.

The final version of the ninth amendment reinforces Madison’s concept of the interchangeability of 
these notions by discarding any differentiation between them. Therefore, the remaining amorphous 
phrase “rights retained by the people” is not so amorphous at all: it simply signifies the powers with
held from the government.

Professor Berger substantiated Madison’s concept of the interchangeability of these notions by offer
ing the following quote:

If a line can be drawn between the powers granted and the rights retained, it would seem to be 
the same thing, whether the latter be secured by declaring that they shall not be abridged, or 
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thought: a government of limited powers ensured individual rights.
Justice Goldberg added two quotes from the commentaries of Justice Story. 

The first simply paraphrased Madison’s above-quoted speech.* 170 The second 
was somewhat more revealing: “This clause was manifestly introduced to pre
vent any perverse or ingenious misapplication of the well-known maxim, that 
an affirmation in particular cases implies a negation in all others; and, e con
verso, that a negation in particular cases implies an affirmation in all 
others.”171 Predictably, Justice Black cited the same passage to advance his 
own interpretation and added the next sentence of the quote: “The maxim, 
rightly understood, is perfectly sound and safe; but it has often been strangely 
forced from its natural meaning into the support of the most dangerous polit
ical heresies.”172

that the former shall not be extended. If no such line can be drawn, a declaration in either 
form would amount to nothing.

Letter from James Madison to George Washington (Dec. 5, 1789), reprinted in 5 The Writings of 
James Madison 432 (G. Hunt ed. 1904), quoted in Berger, The Ninth Amendment, 66 Cornell L. Rev. 
1, 3 (1981). To make plain his enterprise of drawing a boundary line, Madison addressed both rights 
and powers in the ninth and tenth amendments.

170. “In regard to . . . [a] suggestion, that the affirmance of certain rights might disparage others, 
or might lead to argumentative implications in favor of other powers, it might be sufficient to 
say that such a course of reasoning could never be sustained upon any solid basis. . . . But a 
conclusive answer is, that such an attempt may be interdicted (as it has been) by a positive 
declaration in such a bill of rights that the enumeration of certain rights shall not be construed 
to deny or disparage others retained by the people.”

381 U.S. at 490 (Goldberg, J., concurring) (quoting 2 J. Story, Commentaries on the Constitution 
of THE United States 626-27 (5th ed. 1891)).

171. Id. (quoting J. Story, supra note 170, at 651).
172. 381 U.S. at 520 n.15 (Black, J., dissenting) (quoting J. Story, supra note 170, at 651).
173. Kelly, Clio and the Court: An Illicit Love Affair, 1965 Sup. Ct. Rev. 119, 151-55.
174. Id. at 155.
175. J. Ely, supra note 24.

Although the words of this passage do admit of more than one construction, 
they do not require the creation of new constitutional rights. Instead they 
more comfortably accommodate the deep fear in the minds of the Framers that 
the enactment of a Bill of Rights might be construed as the only limitation on 
the power of the national government.173 In Justice Black’s view, the ninth 
amendment addressed precisely this problem. Generally agreeing with Justice 
Black, historian Alfred Kelly characterized Justice Goldberg’s view as “law
office history developed, not in the interests of historical accuracy, but as a 
precedent-breaking device.”174 175

By using a deft textual argument, John Ely attempted to undercut Justice 
Black’s position that the ninth amendment simply ensures that the federal gov
ernment will remain one of limited powers. This argument is part of Democ
racy and Distrust,"^ which is probably the most astute defense of the Stone/ 
Black edifice yet attempted.

Dean Ely began by juxtaposing the ninth and tenth amendments: 
AMENDMENT IX

The enumeration in the Constitution, of certain rights shall not be 
construed to deny or disparage others retained by the people.
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AMENDMENT X
The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States respec
tively, or to the people.

He argued that this restraint on federal power against the people is accom
plished by the last four words of the tenth amendment, “or to the people.” 
Consequently, if the ninth amendment is interpreted to accomplish this same 
purpose, it is reduced to surplusage. Because there is a presumption against 
surplusage, the substantive meaning of the ninth amendment must be the cor
rect one.176

176. Id. at 34-35.
177. During the framing of the fourteenth amendment Representative Farnsworth, a lawyer from 

Illinois, had this to say about surplusage:
“So far as [section one] is concerned, there is but one clause in it which is not already in the 
Constitution and it might as well in my opinion read, ‘No State shall deny to any person 
within its jurisdiction the equal protection of the laws.’ But a reaffirmation of a good principle 
will do no harm, and I shall not therefore oppose it on account of what I may regard as 
surplusage.”

Cong. Globe, 39th Cong., 1st Sess. 2539 (1866), quoted in Fairman, supra note 118, at 50. Indeed, the 
thrust of Professor Fairman’s work on section 1 of the fourteenth amendment is that much of that 
amendment is surplusage. Id. at 41-54.

178. Both Dean Redlich and Professor Berger agreed that the Framers of the ninth amendment did 
not intend that it be applied against the states. Redlich, supra note 41. at 805; Berger, supra note 68, at 
16-18. In this context, the phrase “or to the people” in the tenth amendment ensures that it. too, would 
not apply to the internal governance of the states. That this phrase was added by the Senate only 
bolsters the view of the phrase as a simple qualification rather than as the linchpin of "open-textured” 
judicial review. I should note that Dean Redlich maintained that, while the founding Fathers did not 
intend this result, the fourteenth amendment did apply the ninth against the states. Redlich. supra note 
41, at 806. But cf. supra note 166 (outlining problems with ninth amendment’s incorporation).

179. Under this view of the ninth and tenth amendments, neither is superfluous. If only the ninth 
amendment had been included in the Constitution, the Constitution could have been construed to limit 
the power of both the federal government and the states. If only the tenth amendment had been in
cluded in the Constitution, only the states could have challenged federal infringements on state power. 
In that case, the phrase “or to the people” could have been construed as a division of power intrastate, 
permitting individual citizens to challenge only those exercises of national power which lay beyond the 
pale of both national and state authority.

This argument presents several problems. Sometimes surplusage is precisely 
what constitutional framers intend.177 If the words “or to the people” do not 
constitute surplusage, other meanings are quite plausible. Adding these words 
to the tenth amendment could simply convey a reaffirmation of the Constitu
tion’s central truth that the people are the ultimate source of government— 
state and federal. This interpretation is consistent with Justice Black’s view 
that the ninth and tenth amendments ensure a national government of limited 
powers. In this view, the words “or to the people” simply guarantee that the 
tenth amendment would not be construed as an affirmative grant of omnipo
tent governmental authority empowering the states to do anything that the fed
eral government could not.178

Consequently, under this view, the ninth amendment ensures that, despite 
the Bill of Rights, the national government remains a government of limited 
powers in relation to the people, and the tenth amendment ensures the division 
of governmental powers fashioned in the text of the Constitution. The tenth 
amendment’s qualifying phrase “or to the people” ensures that the citizens of 
each state remain free to establish state governments of limited powers.179
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A final and most telling rebuttal to an “open-textured” construction of the 
ninth amendment is contextual: does the ninth amendment really invest the 
Court with the power to infringe on democratic rule in virtually any way that it 
sees fit?180 Could the same Madison who indicated that he may have disap
proved of judicial review altogether also have intended this result?181

180. Dean Ely did not construe the ninth amendment as an open-ended source of substantive rights. 
Arguing that the Constitution implicates the process of governance, he would limit the application of 
the ninth amendment and other open-textured constitutional provisions to protecting that process 
through his “representation-reinforcing approach” to judicial review. J. Ely, supra note 24, at 102, 181. 
Cf. C. Black, Decision According to Law 63-68 (1981) (concurring in Dean Ely’s efforts to infuse 
ninth amendment with open-textured content but not limiting content to procedural rights). I find Ely’s 
argument attractive for policy reasons; however, once one concedes that the ninth amendment is an 
open-textured repository of rights, the text of the amendment gives no hint of being limited to creating 
procedural rights. Moreover, even with these limitations the Court could still successfully subvert dem
ocratic rule by, for example, pursuing broad-based egalitarian strategies or scrutinizing the ends-means 
“fit” of every legislative enactment. See supra text accompanying note 126.

181. See supra notes 68 and 69 and accompanying text (discussing Madison’s view of judicial re
view). Indeed, Madison considered the tenth amendment “superfluous.” I Annals of Cong. 459 
(1834), quoted in Redlich, supra note 41, at 806. Moreover, the phrase “or to the people,” on which 
Dean Ely relied so heavily, was added by the Senate. There are no existing records of the Senate 
debate of this addition, and it occasioned no further debate in the House. Redlich, supra note 41. at 
806. For a discussion of additional problems with using the ninth amendment to salvage the Stone/ 
Black edifice, see Berger, supra note 68, at 3-19.

In search of other open-textured constitutional text to alleviate the problems with the Stone/Black 
edifice, Dean Ely also enlisted the privileges and immunities clause of the fourteenth amendment. Be
cause the Court has not invoked this clause as the open-textured provision advocated by Dean Ely, it 
cannot fairly be counted as part of the judicial edifice. See Slaughter-House Cases, 83 U.S. (16 Wall.) 
36, 74 (1873). Indeed, Justices Stone and Black construed this clause in a very different way than Dean 
Ely did. See Duncan v. Louisiana, 391 U.S. 145, 162 (1968) (Black, J., concurring); Hague v. C.I.O., 
307 U.S. 496, 520 & n.l (1939) (Stone, J., concurring).

For the historical basis of injecting open-textured content into the privileges and immunities clause, 
Dean Ely relied almost completely on the speech of Senator Howard, which also was cited by Justice 
Black in Adamson. See supra text accompanying note 116 (quoting Senator Howard). Howard quoted 
extensively from Corfield v. Coryell, which interpreted expansively the privileges and immunities clause 
of article IV:

[These privileges and immunities] may, however, be all comprehended under the following 
general heads: Protection by the government; the enjoyment of life and liberty, with the right 
to acquire and possess property of every kind, and to pursue and obtain happiness and safety; 
subject nevertheless to such restraints as the government may justly prescribe for the general 
good of the whole. The right of a citizen of one state to pass through, or to reside in any other 
state, for purposes of trade, agriculture, professional pursuits, or otherwise; to claim the bene
fit of the writ of habeas corpus; to institute and maintain actions of any kind in the courts of 
the state; to take, hold and dispose of property, either real or personal; and an exemption from 
higher taxes or impositions than are paid by the other citizens of the state; may be mentioned 
as some of the particular privileges and immunities of citizens, which are clearly embraced by 
the general description of privileges deemed to be fundamental: to which may be added, the 
elective franchise, as regulated and established by the laws or constitution of the state in which 
it is to be exercised ....

6 F. Cas. 546, 551-52 (C.C.E.D. Pa. 1823) (No. 3230), quoted in Cong. Globe, 39th Cong., 1st Sess. 
2765 (1866). Senator Howard continued, “To these privileges and immunities, whatever they may be— 
for they are not and cannot be fully defined in their entire extent and precise nature . . . should be 
added the [Bill of Rights].” Cong. Globe, 39th Cong., 1st Sess. 2765 (1866).

Construing the privileges and immunities clause of article IV to confer a broader grant of power 
would test the imagination. In the Corfieldquote, Dean Ely himself italicizes the words “to pursue and 
obtain happiness.” The problem with the Corfield of power is that it is endless. Even if Senator 
Howard realized what he was saying, none of the evidence I have encountered indicates that any other 
member of Congress shared his views. Indeed, I wonder whether Congress would invest a Court that 
had been so recently discredited by the Dred Scott decision with such power. See supra note 185; see 
also Fairman, supra note 118, at 50 (suggesting that section 1 of fourteenth amendment be given effect 
through legislation).

Professor Fairman noted that Justice Story’s Commentaries interpret the privileges and immunities
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Lacking the support of an open-textured ninth amendment, the Stone/Black 
edifice is inadequate to sustain the jurisprudence of the modern Court. Its 
rational house of cards rambles far beyond the confines of even this expansive 
judicial structure. Are we then approaching another constitutional collapse? 
Like past collapses, could this one be catalyzed by a calamity in our uncertain 
world—depression, war, threat from abroad? At least equally interesting and 
more immediate is why constitutional collapse has not yet occurred: if the 
Stone/Black edifice has not supported the adventures of the modern Court, 
what has? Is the Emperor simply short on clothes?

II. Everyman’s Constitutional Law

a. the edifice of professor black

“No institution can survive in this country unless the people want it to sur
vive.”182 With this simple declarative sentence, Professor Charles Black 
clothed the Emperor. He covered the Court’s counter-majoritarian body with 
democratic trappings. In the spirit of Locke,183 the Court governs with the con
sent of the governed. How can this be so?

clause of article IV not as a substantive grant of power but as a requirement that citizens of other states 
be treated the same as people from within the state with respect to certain fundamental rights. Id. at 12. 
In addition to its citation of Corfield, the Reconstruction Congress cited two decisions following the 
circumscribed, antidiscrimination interpretation. Fairman, supra note 118, at 12-17 (noting Campbell 
v. Morris, 3 H. & McH. 535 (Md. 1797) and, Abbot v. Bayley, 6 Pick. 89 (Mass. 1827)). The historical 
research of Justice Black and Professor Fairman indicates that the Framers of the clause understood it 
either as an antidiscrimination provision for persons residing within a particular state, or as an incorpo
ration provision.

Although Dean Ely dismissed historical analysis as inconclusive, his open-textured content for the 
privileges and immunities clause of the fourteenth amendment is difficult to defend historically. Ulti
mately he relied on the words, contending that they clearly convey an open-textured content. J. Ely, 
supra note 24, at 30. In light of the anti-discrimination content of its pre-existing counterpart in article 
IV, I can hardly see how this open-textured meaning of the privileges and immunities clause of the 
fourteenth amendment is so clear. Dean Ely dismissed this interpretation as duplicative of the equal 
protection clause. Id. at 24. The assertion that the clauses are duplicative hinges on the broad view of 
the equal protection clause espoused by the modem Court. Instead, the Court could have construed the 
clause quite narrowly to extend the protection of the criminal codes to black persons and white persons 
alike. Under this interpretation, the privileges and immunities clause would be necessary to protect 
equal opportunity in areas like employment, education, and political representation. The Framers of 
the fourteenth amendment could not have predicted this result. Moreover, one cannot determine the 
degree to which the language of the privileges and immunities clause helped to inform the Court’s 
eventual broad-ranging construction of equal protection.

Alternatively, the clause could be the incorporation provision outlined by Congressman Bingham 
and, in part, by Senator Howard. See supra text accompanying notes 112, 116, and 117 (quoting Repre
sentative Bingham and Senator Howard). Indeed, the support which Dean Ely marshalls for this posi
tion may be stronger than that for his own open-textured characterization. See J. Ely, supra note 24, at 
196 n.59 (construing Slaughter-House Cases as taking incorporationist position); id. at 195 n.58 (con
struing remark uttered by Representative Bingham during preratification debate as indicating incorpo
ration of entire Bill of Rights). See also id. at 194 n.52. In the Slaughter-House Cases, the Court offered 
another interpretation: the clause may simply have comprised the anti-slavery provision which ensured 
for all the fundamental rights of national citizenship. 83 U.S. (16 Wall.) 36, 72 (1873). While Dean Ely 
introduced doubt as to the possibility of his fourth open-textured meaning, he did not meet the heavy 
burden required to shore up the Stone/Black edifice.

182. C. Black, The People and the Court 2 (1960).
183. J. Locke, supra note 22, at 373-81.

In justifying the power of judicial review, Professor Black relied not so much 
on the Constitution as on the Judiciary Act of 1789. With that Act, Congress 
gave the Court the prerogative to affirm or reverse state court declarations in
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validating treaties or federal statutes. It also empowered the Court to affirm or 
reverse state court decisions involving the validity of state laws under the Con
stitution, treaties, or laws of the United States.184 The source of the congres
sional authority to enact the Judiciary Act is firmly rooted in the Constitution:

184. And be it further enacted, That a final judgment or decree in any suit, in the highest court 
of law or equity of a State in which a decision in the suit could be had, where is drawn in 
question the validity of a treaty or statute of, or an authority exercised under the United 
States, and the decision is against their validity; or where is drawn in question the validity of a 
statute of, or an authority exercised under any State, on the ground of their being repugnant to 
the constitution, treaties or laws of the United States, and the decision is in favour of such 
their validity, or where is drawn in question the construction of any clause of the constitution, 
or of a treaty, or statute of, or commission held under the United States, and the decision is 
against the title, right, privilege or exemption specially set up or claimed by either party, 
under such clause of the said Constitution, treaty, statute, or commission, may be re-examined 
and reversed or affirmed in the Supreme Court of the United States . . . .

C. Black, supra note 182, at 23-24 (quoting Act of September 24, 1789, c. 20 § 25, 1 Stat. 73, 87 (1789)) 
(emphasis in original).

185. The amending power cannot bestow the majoritarian sanction. As Professor Bickel noted, “the 
Amending clause itself incorporates an extreme minority veto.” A. Bickel, supra note 4, at 21. Indeed, 
only 5% of the population ratified the Constitution in the first place. Lerner, supra note 36, at 1296. For 
discussion regarding why the appointments power is inadequate to reconcile exercises of counter
majoritarian power with democratic theory, see infra note 335.

186. Professor Bickel also grounded the justification for the counter-majoritarian power in notions of 
consent: “[DJemocracies do live by the idea central to the process of gaining consent of the governed, 
that the majority has the ultimate power to displace the decision-makers and to reject any part of their 
policy. With that idea judicial review must achieve some measure of consonance.” A. Bickel, supra 
note 4, at 27 (1962); see also A. Bickel, The Morality of Consent 110-11 (1975); A. Bickel, The 
Supreme Court and the Idea of Progress 91 (1970). To achieve this consonance, he maintains that 
“over time, sustained opinion running counter to the Court’s constitutional law can achieve its nullifica
tion, directly or by disuetude.” A. Bickel, supra note 4, at 28. Insofar as societal acceptance is the 
ultimate test of judicial action, he based judicial power on notions of consent.

Professor Bickel required a type of consent quite different from that required by Professor Black. 
Professor Bickel required acceptance of actual decisions; Professor Black’s consent required only ac
ceptance of the power of judicial review over particular categories of decisions irrespective of the conse
quences of individual decisions. For additional discussion of the jurisdiction-limiting power, see C. 
Black, supra note 180, at 17-19, 26-27, 37-48, 77-78 (1981); M. Perry, The Constitution, the 
Courts, and Human Rights 125-39 (1982) Black, supra note 24, at 845-49 (1975).

Some, like Professor Wechsler, have claimed that the jurisdiction-limiting power is largely illusory. 

ARTICLE III
SECTION 1. The judicial Power of the United States, shall be vested 
in one supreme Court, and in such inferior Courts as the Congress 
may from time to time ordain and establish ....
SECTION 2. The judicial Power shall extend to all Cases, in Law 
and Equity, arising under this Constitution, the Laws of the United 
States ....
In all the other Cases before mentioned, the supreme Court shall 
have appellate Jurisdiction, both as to Law and Fact, with such Ex
ceptions, and under such Regulations as the Congress shall make.

Ironically, the source and scope of the Court’s “judicial Power” takes on 
meaning in the limitations of the exceptions clause. Like the authority of the 
other branches, then, the power of the Supreme Court rests upon the text of the 
Constitution in addition to the consent of the governed proffered through their 
elected representatives in the Congress.185 186 In political theory, the fit is nearly 

186
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Professor Black thus resolved the paradox of how a fundamentally counter
majoritarian institution can possess such dominion in a fundamentally demo
cratic polity. To accomplish this, however, he paid a heavy price. He con
ceded that 'Congress has an immense power over . . . the jurisdiction of all 
tederal courts :187 what the people can give; they can take away. Although 
many have disputed this point, it is supported by the language of the Constitu
tion.188 Just how broad that power might be is beyond the scope of this Arti
cle.189 One should recognize, however, that broad-ranging rejections of this 
congressional prerogative tend to undercut the power of the Court, both in the 
text and in political theory.

The costs which it exacts include the lack of uniform interpretation and the loss of federal tribunals to 
enforce federal law. Moreover, lower federal courts or state courts could well enforce the still-binding 
Supreme Court precedents which provoked the limitation in the first place. Wechsler, Courts and 
the Constitution, 65 Colum. L. Rev. 1001, 1006 (1965). See also Sager, Foreword: Constitutional Limi
tations on Congess’ Authority io Limit the Jurisdiction of the Federal Courts, 95 Harv. L. Rev. 17, 39-41 
(1981). As Professor Perry aptly notes, these considerations pertain to Congress’ withdrawing jurisdic
tion over federal law claims. They apply with far less force with respect to the state law claims—like 
busing, abortion, and school prayer—which comprise the heart of contemporary efforts to limit the 
jurisdiction of the Court. See M. Perry, supra, at 136-37 n.. The argument concerning the binding 
effects of pre-existing Supreme Court precedent also is problematical. It assumes that state courts 
would not read the congressional withdrawal of jurisdiction as constitutional authority to discount the 
precedent of the Supreme Court, as a mandate against uniformity of interpretation with regard to this 
question, or as evidence that the Supreme Court has not really followed the Constitution. Even assum
ing that the state courts would comport with the narrow dictates of the Supreme Court precedents, these 
often leave significant interstices which will accommodate considerable change in the law. So the juris
diction-limiting power is quite real. Otherwise, there would not be so much fuss over it.

Beyond the jurisdiction-limiting power. Professor Black notes other congressional powers—such as 
determining when and where the Justices shall sit—by which Congress could virtually abolish the 
Court. Black, supra note 24, at 845.

187. C. Black, supra note 182, at 25.
188. Professor Berger maintained that the Framers did not afford Congress broad power in this 

connection. R. Beroer, supra note 68, at 336-37. It must be noted, however, that the Framers did not 
have an expansive view of judicial review, and, arguably, did not concede that power at all. Moreover, 
to rely completely on the Framers’ viewpoint may confine the Court to the Marshall/Hamilton edifice, 
which is essentially what Professor Berger advocates.

189. For discussion of the extent of this power, see sources noted supra in note 186; Congressional 
Limits on Federal Court Jurisdiction, 27 Vill. L. Rev. 893 (1981-1982); Van Alstyne, A Critical Guide to 
Ex Parte McCardle, 15 Ariz. L. Rev. 229 (1973).

190. C. Black, supra note 182, at 25.

How shallow, then, are the roots of our liberty. Professor Black’s framework 
accommodates the current state of constitutional law, but only at the pleasure 
of Congress. Would it be constitutional for Congress to decide to ship all Ital
ian-Americans back to their former homeland and to deny the Court jurisdic
tion to review such a law? Someone who has read this much of this Article 
might answer “yes.” Professor Black, however, would respond that Congress 
has exercised its immense power over the judiciary “only on the rarest occa
sions” and even then, only “in a minor and sporadic way.”190 Of course, this is 
not a reason but a plea for a leap of faith that past will be prologue.

One rationale that Professor Black offered is that limiting the Court’s juris
diction compromises the Court’s function as legitimizer of government actions. 
Nonetheless, he had difficulty explaining why the votes of the people do not 
perform this legitimizing function as they do, for example, in England. Profes
sor Black himself admitted that England represents a troubling contradiction 
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to this theory.191 He attempted to circumvent this problem by stating that the 
people could not resolve disputes between the myriad governmental entities 
extant in the United States but absent in England. While this contention may 
be true, it narrowly limits judicial review to resolution of intergovernmental 
disputes and therefore leaves behind the realm of individual rights and liber
ties. Perhaps in recognition of the inadequacy of this distinction. Professor 
Black finally submitted that the parliamentary system simply would not have 
worked in the United States.192 As I will presently explain, the need for gov
ernmental legitimacy does contribute to restraining the jurisdiction-limiting 
power.193 Standing alone, however, this need remains an inadequate barrier 
against this awesome prerogative.

191. Id. at 48.
192. Id.
193. See infra text accompanying note 262 (explaining how Supreme Court helps to legitimize 

government).
194. C. Black, supra note 182, at 105.
195. Id. at 107.
196. See Baucus & Kay, The Court Stripping Bills: Their Impact on the Constitution, the Courts, and 

Congress, 27 Vill. L. Rev. 988 (1982).

Professor Black also suggested that the people trust the Court “because they 
do not trust themselves.”194 This enduring fear of our own excesses protects 
against incursions on the judiciary and thus provides the bedrock of our lib
erty. As Professor Black remarked, “Judicial review is the people’s institution
alized means of self-control.”195

One who disagrees with this assessment might retort that if excess is the 
problem and self-control the solution, then Professor Black’s conclusion is ex
actly wrong. If excess is the danger, the people have a duty to check the ex
cesses of the modern Court whose decisions have ranged far beyond the text of 
the Constitution, the Framer’s intentions, and even its own self-proclaimed 
counter-majoritarian rationales. It might be argued that many of these ex
cesses implicate fundamental questions about morality that cannot be ignored 
just to preserve the vitality of the institution. With respect to issues like abor
tion, obscenity, and school prayer, one might very well ask, “Can we preserve 
morality?” One might add, as the Court subverts one law and then another 
with successively broader holdings, “Can we preserve democracy?”

While the cynic may snicker, it is undeniable that the edifice of judicial re
view is built upon the consent of the people, and that many people have, to 
varying degrees, voiced their agreement with the contentions identified 
above.196 In an era in which the Court has exercised broad counter
majoritarian power predicated on rather questionable rational authority, self
doubt cannot be an adequate explanation. Some deeper and far more power
ful force must restrain the jurisdiction-limiting power—something which, in 
contrast to the rational explanations discussed earlier, can only be character
ized as nonrational. That powerful restraint is the fundamental psychological 
need for moral certitude.

B. THE LINCHPIN OF MORAL CERTITUDE

Deep within human beings there is a need for moral certitude, a fundamen- 
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tai longing for affirmance of the rightness of our actions. Something deep 
within our natures drives us to look outward for “answers.” This need for 
moral certitude goes well beyond concern for social acceptance or environ
mental stability; it is instead a “constitutional” part of our nature. From an
cient197 through medieval times and beyond, Western man looked to some 
form of Deity, as represented by a church, for these moral standards.

197. Some authors have posited that ancient fertility rites exemplify community moralizing similar 
to that depicted in many medieval morality plays. See V. Hopper & G. Lahey, Medieval Myster
ies, Moralities and Interludes 26-27 (1962).

198. Id. at 9-10. A good example of the morality play formula is The Castle of Perseverence. Id. at 
147-95. In this play the seven virtues—Generosity. Meekness, Patience, Charity, Chastity, Industry, 
and Abstinence—battle the seven deadly sins—Covetousness, Pride, Wrath, Envy, Lechery, Sloth, and 
Gluttony—for the Soul of “Mankind.” Unbound by time, the play typifies universal conflicts. For 
example. Righteousness and Truth argue to God for the damnation of mankind while Mercy and Peace 
plead for man’s forgiveness. Id. This tension resembles that between the unremitting principle of law 
versus the broad mercy of equity.

Perhaps the culmination of this theocentric quest for moral certitude came 
in the medieval morality plays. These plays conveyed clear standards of con
duct whose rightness was underwritten by a Supreme Power: “These plays 
were based upon the conflict of abstractions and ideas, virtues and vices per
sonified. They, in the main, do not turn upon historical events, biblical or 
hagiographical, but are imaginatively constructed to illustrate ethical issues 
bearing upon conduct and salvation.”198

Many think that Everyman represents the quintessential morality play. Un
like more traditional morality plays, however, this one is preoccupied not with 
the personification of virtue but instead with relationships. One of the most 
basic relationships Everyman explores is that between priest and individual. In 
expounding on this relationship, the play makes some interesting points about 
the relationship between church and state. The speech of the “Five Wits” to 
“Everyman” is instructive:

Five Wits: Yea, Everyman, hie you that ye ready were.
There is no emperor, king, duke, ne baron, that of God hath 
commission
As hath the least priest in the world being; . . . [There follows a list 
of the seven sacraments]

* * *
God will you to salvation bring,
For priesthood exceedeth all other thing:
To us Holy Scripture they do teach,
And converteth man from sin heaven to reach;
God hath to them more power given
Than to any angel that is in heaven.
With five words he may consecrate,
God’s body in flesh and blood to make, 
And handleth his maker between his hands. 
The priest bindeth and unbindeth all bands, 
Both in earth and in heaven. . . .

No remedy we find under God
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But all only priesthood.
Everyman, God gave priests that dignity,
And setteth them in his stead among us to be;
Thus be they above angels in degree. . . .

* * *

199. Everyman and Medieval Miracle Plays, supra note 1, at 227-29.
200. The Federalist No. 78, at 523 (A. Hamilton) (J. Cooke ed. 1961).
201. For a sampling of these moral dilemmas, see supra text accompanying notes 6 to 8 and 11 to 19.
202. Everyman and Medieval Miracle Plays, supra note 1, at 229.
203. See supra text accomanying notes 185 to 190 (recounting Professor Black’s view of Congress’ 

jurisdiction-limiting power).

Therefore let us priesthood honor,
And follow their doctrine for our souls’ succour.
We be their sheep, and they shepherds be
By whom we all be kept in surety.199

The parallels between priest and judge are striking. As the judge or Justice 
of the Supreme Court interprets an ultimate authority, the Constitution, the 
priest interprets an ultimate authority, Holy Scripture. As the judge can de
clare governmental actions unconstitutional, the “least priest in the world” is 
above each “emperor, king, duke, [and] baron,” and the “priest bindeth and 
unbindeth all bands.” Both priests and federal judges have lifetime tenure. 
Both, to borrow the words of Alexander Hamilton, “have neither Force nor 
will, but merely judgment. . . ,”200 As the Pope sat atop the hierarchical deci
sion-making pyramid of the medieval Church, so the Supreme Court sits atop 
the hierarchical constitutional decision-making structure of the American judi
ciary. To both of these structures, people have brought deep moral dilem
mas.201 Both are sources of moral certitude: “We be their sheep, and they 
shepherds be By whom we all be kept in surety.”202

My explanation for the awesome power of the Supreme Court, then, is that, 
in the fashion of a secular church, the Court fulfills the fundamental need for 
moral certitude in American society. This need for moral certitude restrains 
the people from exercising the immense power which Professor Black concedes 
they have over the Court.203

I do not say whether I think that the Court is arriving at right answers. That 
is a question which is at once too simplistic and too complex for this Article. It 
is too simplistic because all of us can name individual decisions of the Court 
with which we agree or disagree. It is too complex because a case-by-case 
analysis of the Court’s decisions ranges far beyond the scope of this Article. 
Mine is a descriptive theory of judicial power, not a normative theory of polit
ical morality. I maintain that society generally accepts constitutional decisions 
on deep questions of political morality whether the decisions are right or 
wrong. The people trust the Court neither because it is actually right on indi
vidual issues, nor because the people think it is right on these issues, but be
cause it possesses finality or certitude and the indicia of rightness or morality 
in its Church-like image.

I do not mean to ignore the importance of the reasons the Court has offered 
for its decisions. Scrutinizing the philosophical coherence and correctness of 
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Justices’ opinions in individual decisions is an important function of the legal 
profession. But beyond this inner circle—and often even within it—much is 
received on faith. On a broader scale, the reasons the Court has offered for its 
decisions are important insofar as they offer plausible bases for concluding 
that the Court is fulfilling its appointed function of expounding on the 
Constitution.

As Scripture represented the ultimate source of authority for the medieval 
Church, the Constitution represents the ultimate source of authority for the 
Supreme Court. The Court’s exercise of judicial power therefore must be con
nected to the Constitution, and the failure to make this connection invites the 
accusation that the Court is acting ultra vires.

Insofar as the Stone/Black edifice and other rational explanations for the 
power of judicial review, such as that of Dean Ely, fortify this critical connec
tion by offering historical, textual, or functional support, they bolster the moral 
certitude that the Court provides. Far from being at odds with each other, 
these theories explaining the power of judicial review have a symbiotic rela
tionship. Although they do not adequately explain the extent of judicial re
view exercised by the modern Court, deference to the Court as a source of 
moral certitude fills the substantial gaps which exist.

Of course, esoteric analogies alone cannot support a theory of judicial re
view. My theory of the power of judicial review is buttressed by political the
ory, medieval history, social psychology, and the behavior of the Court and its 
litigants.

1. Political Theory and Medieval History

Celebrated political theorist Carl Friedrich argued that the medieval Church 
propagated Western constitutionalism.204 For Professor Friedrich, the medie
val Church provided the essential element that distinguished a constitutional 
order from a nonconstitutional order—a government limited by human 
rights.205 The constitutive laws of God were the predicate for this vital heuris
tic departure.

204. C. Friedrich, Transcendent Justice: The Religious Dimensions of Constitutional- 
ISM 3-44 (1964) [hereinafter cited as C. Friedrich, Transcendent Justice]; see also C. Friedrich, 
Limited Government: A Comparison 13-14 (1974) [hereinafter cited as C. Friedrich, Limited 
Government],

205. C. Friedrich, Limited Government, supra note 204, at 17.
206. W. Ullmann, Principles of Government and Politics in the Medieval Ages 19 (1966).
207. W. Ullmann, Law and Politics in the Middle Ages 34 (1975).
208. W. Ullmann, supra note 206, at 20.

Historian Walter Ullmann painted a medieval order permeated with law. 
Indeed, according to him, “medieval history, in the public field, resolves itself 
into, and is reflected by, the law, for the law was the vehicle through which 
government was exercised.”206 The gubernator (governor) constituted the 
highest court. For Ullmann, “ Gubernatio vr&s, essentially the exercise of juris- 
dictio (jurisdiction): that was the foundation stone upon which the develop
ment of political ideas in the Middle Ages rested.”207

Ullmann’s renowned “descending conception of government and law”208 
aptly depicted the essential legal structure of medieval society. Authority did 
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not ascend from the populus, instead it descended from one supreme author
ity.209 That supreme authority was God; He was the source of all law.210 As 
perhaps the ultimate expression of medieval legality, even relations between 
God and man were viewed in a legalistic milieu of rights and duties.211 This 
orientation is attributable partly to the legality of the Old Testament and 
partly to the influence of Roman Law.212 In this theocratic, juristic environ
ment, “law as an emanation of ruling power was raised to its highest possible 
pinnacle.”213

209. Id. at 20-21.
210. Id. at 21. See also Chroust, St. Augustine’s Philosophical Theory of Law, 25 Notre Dame Law. 

285 (1950).
211. W. Ullmann, supra note 207, at 33.
212. Id. at 32-34, 45-46. See also I F. Pollock & F. Maitland, History of English Law 116 

(1905).
213. W. Ullmann, supra note 207, at 35-36.
214. Id. at 46.
215. Id. at 42-43.
216. Id. at 48-50.
217. Id. at 49-50. Ullmann described the Bible “as a guidebook or a handy reference book which

furnished some basic general principles to be worked out in detail Id. at 50
218. See id. at 43.
219. W. Ullmann, supra note 206, at 32-34.

w 220. Matthew 17:17-19 (New American Bible). For additional support the Church relied on the 
Feed my sheep passage. John 21:15-17, noted in W. Ullmann, supra note 206, at 36.
221. W. Ullmann, supra note 207, at 43.
222. Id. at 47-49, 55.
223. Id. at 43.

Medieval man viewed God’s law as an “immutable, objective order” re
vealed in Scripture.214 Illuminating the Bible’s centrality to this order, Profes
sor Ullman considered it “the most influential source of government in the 
Middle Ages.”215 While the Bible ordained general notions of Christian gov
ernment and justice,216 it did not delineate the specifics of a plan.217 These 
were derived by the medieval Church.218

Relying on the mandate of Christ Himself, the Church claimed the exclusive 
prerogative to construe this “medieval constitution.”219

Blest are you, Simon son of Jonah! . . . I for my part declare to you, 
you are ‘Rock,’ and on this rock I will build my Church, and the jaws 
of death shall not prevail against it. I will entrust to you the keys of 
the kingdom of heaven. Whatever you declare bound on earth shall 
be bound in heaven; whatever you declare loosed on earth shall be 
loosed in heaven.220

Because Christ directly addressed Peter, the font of all medieval authority be
came not the Church but the Pope.221 In consonance with Ullmann’s pyrami
dal conception of the medieval order, the Pontiff then bestowed this power 
upon the hierarchical structure of bishops and priests below.222

Because the source of Church and even papal authority was the Bible, the 
Pope and the Church in large measure exercised their power juridically by 
interpreting this medieval constitution. The functional prerequisite of the in
terpretation of the Bible was the education and intellect possessed by the eccle
siastics.223 Indeed, with specific regard to the papacy, every Pontiff from the 
middle of the Twelfth century to the Reformation was a highly qualified 
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jurist.224

224. Id. at 140.
225. Id. at 140-41; W. Ullmann, supra note 206, at 69-70.
226. F. Maitland, Roman Canon Law in the Church of England 106-31 (1898) [hereinafter 

cited as F. Maitland, Roman Canon Law], see also F. Maitland, Canon Law, in Collected Papers 
of Frederic William Maitland 65 (H. Fisher ed. 1981) (describing sophisticated legal system) 
[hereinafter cited as F. Maitland, Canon Law], The basis of original and appellate jurisdiction among 
the archdiocesean courts sometimes was hotly disputed. F. Maitland, Roman Canon Law, supra, at 
117-20. Moreover, litigants often applied directly to Rome. The Pope generally responded by ap
pointing judges to try their cause. He often declared the law of the case while allowing his delegates to 
resolve the facts. Id. at 112-14, 127-28. For an amusing account of the strategems of renowned medie
val litigator William of Drogheda, see id. at 107-116.

227. F. Maitland, Canon Law, supra note 226, at 75.
228. W. Ullmann, supra note 206, at 70. Like the Supreme Court, the Popes were not bound by 

precedent. Id. at 72. Their decretals often omitted the facts and focused only on the law. Medieval 
canon law did not differentiate between obiter dicta and ratio decidendi', all was binding authority. F. 
Maitland, Roman Canon Law, supra note 226, at 130; I F. Pollock & F. Maitland, supra note 
212, at 115. There also was no case or controversy requirement, as many decretals answered abstract 
inquiries. F. Maitland, Roman Canon Law, supra note 226, at 124-25. To give some idea of the 
number of Papal decretals, Alexander III, who was among the most prolific pontiffs, issued some 470. 
Id. at 123-24. By the 13th century, Popes began compiling enormous codes; that of Gregory IX alone 
spanned some 2,000 sections. Id. at 129-30.

229. F. Maitland, Canon Law, supra note 226. For a fascinating picture of medieval legal scholar
ship, see Berman, The Origins of Western Legal Science, 90 Harv. L. Rev. 894 (1977).

230. W. Ullmann, supra note 206, at 73-74.
231. W. Ullmann, supra note 207, at 140-41; W. Ullmann, supra note 206, at 74, 76; see also H. 

Berman, Law and The Revolution: The Formation of the Western Legal Tradition 315 
(1983) (attributing breadth of canon law to its concern with broad-ranging concept of sin).

232. W. Ullmann, supra note 206, at 74, 76.
233. Id. at 93. Professor Berman traced papal supremacy to Dictatus Papae issued by Gregory VII in 

1075. H. Berman, r^pranote 231, at 94-96. Professor Ullmann did not classify this document as such a 
vital watershed. W. Ullmann, supra note 206, at 63.

234. W. Ullmann, Medieval Papalism 77 (1949).

The Pope established rules of law on a case-by-case basis through well-rea
soned and ably drafted opinions called decretals.225 As Sir Frederic Maitland 
noted, the papacy was but the pinnacle of a very sophisticated legal system.226 
Appeals proceeded through an elaborate system of diocesean courts227 for 
whom the decretals constituted binding precedent.228 To facilitate their procla
mation, decretals were digested by scholars like Gratian, and studied at great 
law schools like that at Bologna.229

Because Christianity was concerned with the totality of man’s being, decre
tals embraced both spiritual and temporal matters.230 Addressing virtually 
every facet of public law, decretals encompassed sanctions against corpora
tions and individuals, tithes, interpretation of statutes, matrimonial matters, 
contracts under oath, feudal disputes, defamation, usery, perjury, wills, crimes, 
and privileges of classes and groups.231 Most important, the Pope decided the 
election and deposition of secular and Church rulers.232 As the Apostolic Con
stitutions decreed, the king ruled the corpus (body) with terrestrial power; how
ever, the bishops ruled the animus et corpus (body and soul) with celestial 
power.233 234 Medieval canonists repeatedly proclaimed that the Pope had no 
equal on earth ("parent non habet super terranij and that everyone was subject 
to the Pope’s jurisdiction ("omnes subsunt ei jure divino'j™

Augustine syllogistically declared the emperors’ subservience to God’s law: 
"Quia ipsa jura humana per imperatores et reges saeculi Deus distribuit generi 
humano” (“God give mankind the whole of human or temporal laws through 



1984] Judicial Review Power 1705

the mouths of emperors and kings”).235 236 The Petrine doctrine invested the 
Pope with all of God’s power on earth (“vices Dei gerit in terriDf3b Conse
quently, as the emperor was subservient to God and the Pope represented God 
on earth, the emperor was subservient to the Pope. Because the king was a 
Christian, because the Pope invested the king with power, and because the 
king’s subjects were Christians, the Pope and his Church could limit 
governance.237

235. Tractatus in Joannis Evangelium 6.25, 35 P.L., col. 1437, quoted in Chroust, supra note 210, at 
315 & n.127.

236. W. Ullmann, supra note 234, at 79.
237. W. Ullmann. supra note 206, at 62-65, 142. Not only the Pope but also the bishops could limit 

kingly authority. Id. at 142-49. Indeed, Professor Berman notes that in approximately the year 1075 the 
papacy attempted to realize the Everyman ideal of subjecting the emperor to the "least priest.” H. 
Berman, supra note 231, at 110-11. Cf. United States v. Nixon, 418 U.S. 683 (1974) (subjecting Presi
dent to jurisdictio of District Court judge).

238. W. Ullmann, supra note 207, at 48.
239. Notions of governmental order can be traced to Aristotle and Plato. C. Friedrich, Transcen

dent Justice, supra note 204, at 4-8. Although given new meaning in the Middle Ages by Augustine, 
the proposition that constitutional government provided order was not new. Id. at 11-16. Nor was the 
idea of mixed government a new concept. Although Aquinas elaborated this notion, Arisotle and Cic
ero delineated governmental orders combining elements of monarchy, aristocracy, and democracy. Id. 
at 7, 10; C. Friedrich, Limited Government, supra note 204, at 114-15.

Professor Friedrich believed that Aquinas’ reliance on Aristotle was a move toward establishing an
cient tradition as an independent secular basis for constitutional government. A generation later Mar- 
silius of Padua would advance a secular basis for legitimacy in notions of popular—really aristocratic— 
consent. C. Friedrich, Limited Government, at 114-15. This vision of government also had found 
concrete expression during the Roman Republic. C. Friedrich, Transcendent Justice, supra note 
204, at 8-10.

240. C. Friedrich, Transcendent Justice, supra note 204, at 17 (emphasis added). See also 
Corwin, The Debt of American Constitutional Law to Natural Law Concepts, 25 Notre Dame Law. 258, 
260 (1950) (“It was during the Middle Ages, however, that the conception of Natural Law as a Code of 
human rights first took on real substance and importance.”) In some respects this notion of a higher 
law that governs all creation is traceable to the Stoics. Instead of a higher law posited by God, the 
Stoics posited a natural law that God and man could both discover by their common reason. Reason 
thus became their highest law. Moreover, the Stoics remained preoccupied with achieving justice 
through discovering the best form of government. Lacking the individualistic notions posited by Chris
tianity, this form of government resembled the communal Greek polis. C. Friedrich, Transcendent 
Justice, supra note 204, at 14-15, 27-34. The Stoics’ influence illustrates the heavy influence of Roman 
juristic concepts on the medieval Church.

For Professor Ullmann, Church authority resulted in certitude based upon 
this Biblical hierarchy.238 The notion that government created order, however, 
was not a new concept.239 For Professor Friedrich, order did not constitute a 
sufficient condition for a constitutional polity. For him, constitutionalism is a 
distinctly personal idea:

The constitution is meant to protect the self, in its dignity and worth; 
for the self is believed to be primary and of penultimate value. This 
preoccupation with the self. . . eventually gave rise to the notion of 
rights which were thought to be natural. Hence the function of the 
constitution may also be stated as that of defining and maintaining 
human rights. . . . The prime function of a constitutional political 
order has been and is being accomplished by means of a system of 
regularized restraints imposed upon those who exercise political 
power.240

This radically new perception of governance had its roots in the thought of 
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Augustine. First, Augustine differentiated between the civitas Dei, the spiritual 
community as represented on earth by the Church, and the civitas terrena. the 
secular community organized into various political structures.241 Second, and 
most important, the Archbishop of Hippo declared, “It seems to me that that 
which would not be just is not law.”242 Augustine’s limitations were narrow: 
he believed that even tyrannical rulers must be obeyed to preserve order.243 
Nevertheless, when God’s law and the emperor’s law conflicted, Augustine was 
forced to command civil disobedience.244 From these humble beginnings 
evolved the power of the earthly rulers of the civitas Dei to Emit the rulers of 
the civitas terrena when the latter violated God’s law.245

241. C. Friedrich, The Philosophy of Law in Historical Perspective 36 (1963).
242. "Mihilex esse non videtur quae iusta non fuerit” Augustine, Civitas Dei, xix, 21, quoted in C. 

Friedrich, Transcendent Justice, supra note 204, at 14. See also Chroust, supra note 210, at 306- 
07.

243. C. Friedrich, Transcendent Justice, supra note 204, at 13-14. Augustine thought God 
placed these rulers on earth to punish man for his sins. Id. at 14.

244. Id. at 14.
245. Id. at 21-22.
246. Id. at 22.
247. Id. Thomas Emerson made a more secular brand of self-actualization a centerpiece of his first 

amendment jurisprudence. T. Emerson, supra note 133, at 6-7.
248. J. Hallowell, The Moral Foundation of Democracy 117 (1954).
249. C. Friedrich, Transcendent Justice, supra note 204, at 33.
250. Id. at 34. Brian Tierney demonstrated how the Ten Commandments became for some later 

theorists the essence of duties toward one’s neighbor and concomitant rights that one could enforce 
against others. B. Tierney, Religion, Law, and the Growth of Constitutional Thought 115- 
65 (1982). Professor Tierney argued that modern notions of separation of powers, federalism, and 
government by consent have medieval roots. Id.

251. C. Friedrich, Transcendent Justice, supra note 204, at 34.

If Augustine reluctantly cracked open the door, Aquinas swung it wide. He 
explicitly condemned the unjust ruler: “As soon as a ruler falls under sentence 
of excommunication for apostasy from the faith, his subjects are by that very 
fact freed from the rule and from the oath of fealty which bound them.”246 
Thomist notions of unjust government ranged well beyond the Aristotelean 
conception of tyranny, which was simply government for ruler’s gain rather 
than the common good. The Church’s responsibility to care for the spiritual 
well-being of each individual transformed this concept of the common good 
into a fundamentally personal protection of each person’s right to become just 
and virtuous, that is, to attain spiritual self-fulfillment.247 Christianity 
cordoned off this most personal sphere of man’s being from the power of the 
state.248

That Aquinas emphasized the individual (unius personae) is exemplified by 
his counting as preeminent the virtues of both general and particular justice.249 
The plan that embodied divine justice was the Ten Commandments. Charac
terizing the Decalogue as a set of legal duties and concomitant rights, Aquinas 
delineated what conduct, toward God and toward fellow human beings, each 
Commandment required.250 Because the Commandments were part of God’s 
law, the resulting rights and duties applied against the king. Consequently, the 
Ten Commandments could restrain governance. The individual participated 
in the enforcement of these restraints because the Church required the help of 
the people to depose tyrannical rulers.251
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As every student of Aquinas knows, reason played a critical role in the en
terprise of ascertaining God’s law. All realized the basic principles of His law 
by virtue of the reason which God had implanted in humankind. Derivative 
precepts were not universally known, however. Interpretation was required.252 
This notion buttressed the juridical role of the Church. Few students of Aqui
nas appreciate that his theories were in large part descriptive of government 
within his own Dominican Order,253 and, consequently, of a pattern of govern
ance within the medieval Church.

252. Id.
253. Id. at 38-39.
254. C. Friedrich, Limited Government, supra note 204, at 13-14.
255. Edwin Corwin argued that the origins of many doctrines in American constitutional law, in

cluding judicial review, can be traced to natural law concepts applied by the English government dur
ing the Middle Ages. While he found these concepts in the writings of Cicero and Aquinas, he traced 
their development by Cooke and Locke. See Corwin, supra note 240.

Professor Berman viewed as pivotal to the Western legal tradition the notion that a body of law 
existed that was superior to the highest political authority. This concept evolved from medieval notions 
of divine law to modem notions of human rights. H. Berman, .w/ranote 231, at 45. Professor Berman 
also believed that liberal democracy derived its character as a secular religion and many of its moral 
values from the medieval Church. Id. at 32. Although he does not focus on the medieval development 
of restraints on government, he maintained that for a time the medieval Church was so powerful that 
such restraints were initiated by the secular authorities against the Church. Id. at 213-14. His difference 
with Professor Friedrich on this score may stem from Professor Berman’s focus on the period that he 
himself categorizes as the pinnacle of papal authority. Id. at 23, 213-14.

256. E.g., Marshall v. Lonberger, 103 S. Ct. 843, 851 n.4 (1983); Patterson v. New York, 432 U.S. 197 
(1977); Cupp v. Naughten, 414 U.S. 141, 149-50 (1973); Roehm v. California, 342 U.S. 165, 169 (1952); 

In summation, Professor Friedrich distilled the constitutional legacy of the 
medieval Church into three essential contributions. First, the medieval 
Church derived secular precepts of natural law which, because they were ex
ternal and superior to the king, could restrain governance. Second, in recog
nizing the transcendent dignity of each individual, it placed the most personal 
elements of man’s being beyond governmental intrusion. Third, it instilled a 
deep suspicion of governmental power—“My Kingdom is not of this 
world.”254 So, like the Supreme Court, the medieval Church limited govern
ance.255 256 Indeed, it established the practice. Like the Court, it performed this 
function in a highly sophisticated, judicial manner; and like the Court, it en
forced human rights based on enduring notions of justice. The Church en
forced spiritual values aimed at salvation while the Court emphasizes secular 
rights aimed at liberty and equally.

2. The Behavior of “The People and the Court”
Ritual and Rhetoric. The Court itself demonstrates its role as a supplier
of moral certitude by its own rituals and rhetoric. Because of its mysterious 
inner workings and the cloistered seclusion of its members, the Court is far 
removed from the citizenry. Like the medieval Church, then, it is an external 
source of authority: the people are not merely looking to one of their own for 
guidance. The robes and ritualistic process are infused with religious flavor, as 
is the use of the title “Justice.” The language of the Court also reveals an 
awareness of its role as decreer of moral certitude. Throughout this century it 
has continually professed to reveal “the conscience of the American 

”256
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Earl Warren overtly recognized the role of the Court as decreer of moral 
certitude. In his recent biography of the former Chief Justice, G. Edward 
White stated that “[h]is principal concerns as a jurist were to discern the un
derlying ethical structure of the Constitution and to apply rigorously its ethical 
imperatives . . . ,”257 In an article appearing in the November 1955 issue of 
Fortune magazine, Chief Justice Warren wrote:

Francis v. Resweber, 329 U.S. 459, 469 (1947); Screws v. United States, 325 U.S. 91, 95 (1945); Malin- 
ski v. New York, 324 U.S. 401, 414 (1945); Palko v. Connecticut, 302 U.S. 319, 325 (1937); Brown v. 
Mississippi, 297 U.S. 278, 285 (1936); Snyder v. Massachusetts, 291 U.S. 97, 105 (1934).

257. G. White, supra note 133, at 218.
258. Warren, The Law and the Future, 52 Fortune 224 (May 1955). See also A. Bickel, The Mo

rality of Consent 120-21 (1975) (noting that for Chief Justice Warren essential question was 
whether result was "right and good").

259. Hufstedler, New Blocks for Old Pyramids: Reshaping the Judicial System, 44 S. Cal. L. Rev. 
901, 901 (1971). Judge Hufstedler made these remarks when she was on the Ninth Circuit Court of 
Appeals.

The American constitutional system is the great tradition which 
places the fundamental law above the will of the government. . . .

* * *
The sign of this great tradition, the tradition which places the funda
mental law above the will of the government, is an independent 
judiciary. . . .

* * *
Americans have one of the great legal systems, but not a monopoly of 
the sense of justice, which is universal.258

A more recent and particularly apt characterization of courts as decreers of 
moral certitude came from Judge Shirley Hufstedler:

We expect courts to encompass every reach of the law, and we expect 
law to encircle us in our earthly sphere and to travel with us to the 
alien vastness of our outer space. We want courts to sustain personal 
liberty, to end our racial tensions, to outlaw war, and to sweep the 
contaminants from the globe. We ask courts to shield us from public 
wrong and private temptation, to penalize us for our transgressions 
and to restrain those who would transgress against us, to adjust our 
private differences, to resuscitate our moribund businesses, to protect 
us prenatally, to marry us, to divorce us, and if not to bury us, at least 
to see to it that our funeral expenses are paid. These services, and 
many more, are supposed to be quickly performed in temples of jus
tice by a small priestly caste with the help of a few devoted retainers 
and an occasional vestal virgin.259

The Docket. One who is skeptical of this excursion in judicial rhetoric
might contend that few decisions of the Supreme Court involve issues such as 
truth, obscenity, polygamy, or abortion. The problem with this argument is 
that much of the Court’s jurisprudence has profound moral implications. The 
moral content of the concept of equality is self-evident, as is that of such con
cepts as self-actualization and pursuit of truth which inform much first amend
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ment jurisprudence.260 In its substantive due process decisions, the Court 
exhibits critical judgments about the nature of liberty, and “fairness” is an oft- 
repeated shorthand for procedural due process. Consequently, the basic cate
gories of the jurisprudence of individual rights and liberties have profound 
ethical content. Indeed, the phrase “individual rights and liberties” itself has 
unmistakable moral flavor.

260. See T. Emerson, supra note 133, at 6-7.
261. 418 U.S. 683 (1974).
262. C. Black, supra note 182, at 34.
263. The recent writings of commentators amply reflect the centrality of moral issues to the modem 

Court’s jurisprudence. Among the most celebrated of such commentators is Ronald Dworkin. See R. 
Dworkin, Taking Rights Seriously (1977). Many other luminaries have joined Professor Dworkin. 
See e.g., A. Bickel, supra note 258; M. Perry, supra note 186; D. Richards, The Moral Criticism 
of Law (1977); Wellington, Common Law Rules and Constitutional Double Standards, 83 Yale L.J. 221 
(1973). Recently Professor Brest demonstrated the importance which these writings concerning moral
ity have come to possess for constitutional thought. Brest, The Fundamental Rights Controversy: The 
Essential Contradictions of Normative Constitutional Scholarship, 90 Yale L.J. 1063 (1981). See also E. 
Cahn, The Moral Decision (1981) (classic analysis of legal problems in moral terms with liberal 
allusions to Bible); E. Rostow, The Sovereign Prerogative 45-80 (1962) (recounting now-classic 
exchange between Lord Devlin and H.L.A. Hart on relationship between law and morality).

264. Frankfurter & Landis, The Supreme Court Under the Judiciary Act of1925, 42 Harv. L. Rev. 1, 
18 (1928). See also Hellman, Judiciary Act, supra note 4, at 1739 (quoting F. Frankfurter & J. 
Landis, The Business of the Supreme Court 307 (1928)).

265. Frankfurter & Hart, The Business of the Supreme Court at the October Term, 1932, 47 Harv. L. 
Rev. 245, 272-73 (1933) (table).

266. During the 1923 through 1932 terms, the Court issued 1773 opinions. Only 56, or 3.2%, con
cerned equal protection and due process issues unrelated to economic regulation. Another 48 opinons, 
or 2.7%, involved Bill of Rights provisions other than the due process clause. Therefore, only 5.9% of 
the opinions pertained to what today might be considered individual rights and liberties issues. By 
contrast, 130 opinions, or 7.3%, involved due process and equal protection issues relating to regulation 
and economic enterprise, and 65 opinions, or 3.7%, related to the constitutionality of state or federal 
regulations under the commerce clause. Another 133 opinions, or 7.5%, construed federal regulations, 
other than the Federal Employers’ Liability Act, to comport with the commerce clause. Another 15 
opinions, or 0.9%, related to impairment of contracts. Id.

267. Of 777 opinions during the 1932 through 1936 terms, 26, or 3.4%, related to due process and 

The Court advances its role as decreer of moral certitude when it decides 
structure-of-government issues that have deep moral implications. United 
States v. Nixon2-*''  is an example. Even when addressing structure of govern
ment issues with less profound ethical content, the Court, like the medieval 
Church, invests governmental actions with what Professor Black would call the 
‘“sweet air of legitimacy.’”262 Thus the Supreme Court routinely decides ques
tions of political morality; that is, it delineates standards of human conduct 
that implicate deep-seated values and have important societal ramifications.263

The Court did not always exert such influence over issues concerning moral
ity. In 1928, Professors Frankfurter and Landis summarized its evolution 
thusly: “The history of the Supreme Court since the Civil War shows a steady 
atrophy of ordinary private litigation and growing preoccupation by the Court 
with public law.”264 The statistical analysis of Professors Frankfurter and Hart 
demonstrated that the work of the Court as of 1933 did not yet thrust toward 
providing moral certitude.265 They found that between 1923 and 1932 only 
5.9% of the Court’s opinions implicated what today would be called constitu
tional issues of individual rights and liberties.266 During the 1932 through 1936 
terms, the proportion of such opinions declined to 4.4% of the Court’s 
output.267
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In stark contrast is the docket of the modern Court. From 1959 to 1964, 
Arthur Hellman concluded that 34% of the Court’s opinions concerned consti
tutional matters involving noneconomic, individual rights.268 Between 1965 
and 1970, this percentage increased to 50.2%; and during the 1971 through 
1976 terms, to 53.5%.269 Based on these data, Professor Hellman concluded: 
“Fifty years ago, the Supreme Court ‘had ceased to be a common law court’; 
today in the view of many observers it has become a civil rights court.”270 In 
other words, the Court has focused on issues like equal protection and freedom 
of speech which have distinctive moral content.271

equal protection issues of a noneconomic nature, and 8, or 1%, to Bill of Rights provisions other than 
the due process clause. Therefore, only 4.4% of the opinions pertained to individual rights and liberties 
issues. There also were 21 unclassified constitutional law decisions. In contrast, 48 of the opinions, or 
6.2%, involved equal protection or due process issues relating to regulation or economic enterprise; 21 
opinions, or 2.7%, pertained to constitutional decisions under the commerce clause; and 35, or 4.5%, 
construed federal regulations, other than the Federal Employers Liability Act, to comport with the 
commerce clause. Another 11 opinions, or 1.4%, considered impairment of contract. Frankfurter & 
Fisher, supra note 36, at 608-09 (1938) (table).

268. Professor Hellman found that during the 1959 through 1964 terms, 242 of 712 cases, or 34%, 
involved personal or civil rights. Hellman, Judiciary Act, supra note 3, at 1791 (table).

269. Professor Hellman found that during the 1959 through 1964 terms, 242 of 712, or 34%, of all 
cases involved personal or civil rights. During the 1965 to 1970 terms, 349 of 695 cases, or 50.2%, 
involved personal or civil rights. From 1971 through 1976, 477 of 892, or 53.5%, of all cases involved 
civil rights. Hellman, Judiciary Act, supra note 3, at 1745, 1791 (table). Id. Comparison between the 
Frankfurter and Hellman statistics cannot be absolutely precise because Professor Frankfurter did not 
define his categories. While some of Professor Hellman’s categories are broad enough to encompass 
economic rights, it is commonly known that the modem Court has largely eschewed these issues. See 
generally id. at 1748-49 (table). Moreover, Professor Frankfurter’s 1932-1936 statistics may include a 
few civil rights cases among his 21 unclassified constitutional law opinions. Frankfurter & Fisher, supra 
note 36, at 608-09 (table). In his civil rights category Professor Hellman also excluded cases that 
presented secondary civil rights issues and cases in which civil rights issues were presented but not 
decided. Hellman, Judiciary Act, supra note 3, at 1745.

It is clear from Professor Hellman’s statistics, however, that between 1971 and 1976 the Court 
handed down 383 individual rights opinions, which comprised 42.9% of its docket. Id. at 1741, 1742 
(table). This percentage exceeds the percentage of all civil rights opinions handed down by the Court 
between 1923 and 1932 by a factor of 7 and dwarfs the percentage of civil rights opinions delivered by 
the Court between 1932 and 1936 by a factor of 10. Were these disparities somewhat less overwhelm
ing, I might be inclined to give more weight to the minor problems involved in comparing the Hellman 
and Frankfurter statistics. The sheer size of the disparity, however, is compelling evidence of the differ
ence between the modem and earlier courts.

270. Hellman, Judiciary Act, supra note 3, at 1739.
271. One may, of course, argue that the federalism and economic due process issues that occupied a 

significant amount of the Court’s docket during the 1920s and 1930s also had moral content, but of a 
different nature. There are several responses to this claim. Federalism decisions did not—unlike, for 
example, first amendment claims—directly invest individual citizens with rights. Instead, they imposed 
structural constraints on government to limit governance and guarantee rights. Although economic due 
process decisions professed to guarantee freedom to contract, the grim reality was that guaranteeing the 
economic autonomy of a few was gained at the expense of impairing the autonomy of many. For the 
opposing views in this connection, compare the majority opinion of Justice Peckham and the dissenting 
opinion of Justice Harlan in Lochner, 198 U.S. 45 (1905). Lastly, even if one believes that the economic 
due process or federalism issues decided by the Court during the 1920s and 1930s have moral flavor, 
these issues were far less prevalent than are civil rights issues decided by the modern Court.

272. See Federal Judicial Center, Report of the Study Group on the Caseload of the 
Supreme Court app. A (table) (1972), reprinted in 57 F.R.D. 573, 614 (1972). Even if the increase of in 
forma pauperis proceedings is discounted, the Supreme Court’s docket expanded by 85.4%. Id. Re
cently Justice White reported that filings at the Court during the 1982 term had ballooned to over 4,400. 

At the same time that the moral flavor of the Court’s work dramatically 
expanded, the people’s reliance on the Court also swelled. Between 1932 and 
1971, the number of cases filed at the Supreme Court increased from 983 to 
3,643.272 Even if one attributes this growth to increased litigiousness in our 
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society, it still demonstrates greater trust in the Court.273

See White, Challenges for the U. S. Supreme Court and the Bar: Some Contemporary Reflections, 51 
Antitrust L.J. 275, 280 (1982).

273. One cause for increased reliance on the Court may be a general rise in uncertainty. See gener
ally A. Toffler, Future Shock (1970).

274. Everson v. Board of Educ., 330 U.S. I, 16 (1947) (quoting Reynolds v. United States, 98 U.S. 
145, 161 (1878)). Although the separation of church and state concept is originally attributed to Jeffer
son, it did not receive much meaning until it was applied to the states by Everson. L. Tribe, American 
Constitutional Law 814, 819 (1976).

Indeed, Professor Tribe has noted that “some evidence exists that the establishment clause was in
tended to protect state religious establishments from national displacement.” L. Tribe, supra, at 819. 
During the first half of the 19th century Congress went well beyond this position by making land grants 
to churches and church-related schools and giving public funds to churches to Christianize and educate 
the Indians. C. Antineau, A. Downey & E. Roberts, Freedom From Establishment: Forma
tion and Early History of First Amendment Religion Clauses 163-66 (1963). These actions 
were quite consistent with the interpretation of the establishment and free exercise clauses provided by 
the Commentaries of Justice Story. Id. at 160.

275. Whether these decisions will, in the long run, increase or decrease the political capital of the 
Court is difficult to predict. See infra notes 328 to 330 and accompanying text (pondering whether 
clashes with organized religion diminish Court’s power).

276. SeeG. Gallup & D. Poling, The Search for America’s Faith final page (1983) (percent
age of people saying religion very important to their lives declined from 75% in 1952 to 53% in 1975); C. 
Manschreck, A History of Christianity in the World: From Persecution to Uncertainty 
359-60 (1974) (recounting revival of “death of God” and other secular ideologies during 1960s); see also 
American Civil Religion (R. Richey & D. Jones eds. 1974). This process probably began a long time 
ago; Eric Voeglin, for example, has traced the waning influence of Christian churches to the Enlighten
ment. E. Voeglin, From Enlightenment to Revolution 5 (1975).

277. Lerner, supra note 36.
278. Id. at 1306-07. Lerner did not elaborate upon this proffered connection with the Church.
279. Id. at 1294.
280. Id. at 1295-97. According to Lerner, the Founders contrived some of this reverence. Id. at 

1296-97.

At the same time that this meteoric rise in the Court’s power occurred, there 
may have been some decline in the power of the church. Ironically, the Court 
may have contributed to this decline by erecting a constitutional wall of sepa
ration between church and state274 which removed religion from vital social
izing institutions, such as the public schools.275 Still, the role of the Court in 
curtailing the power of organized religion may be symptomatic of what some 
theorists saw as a general rise in secularism.276

The Commentators. The parallels between Court and Church are
strong. Paradoxically, few commentators have compared the Supreme Court 
to a religious body, much less to the medieval Church. In 1937, Max Lerner, 
then editor of The Nation, authored what has come to be regarded as the path- 
breaking effort to characterize the Court as a religious institution.277 In a 
widely acclaimed essay, Lerner impressionistically based the power of the 
Court on a symbolic divine right of judges, which he summarily asserted had 
supplanted the medieval church, feudal aristocracy, absolute monarchy, Par
liament, and even the Constitution itself.278

Lerner predicated this symbolic right on sociological and anthropological 
reasons: “Every tribe clings to something which it believes to possess super
natural powers, as an instrument for controlling unknown forces in a hostile 
universe.”279 In the early days of the American republic, citizens revered the 
Constitution because it symbolized a nation united in pursuit of democracy, 
egalitarianism, and material progress.280 The Civil War, by demonstrating the 
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need for uniform interpretation of the Constitution, channeled the people’s 
faith from the Constitution to the Court.281 Waves of immigrants requiring 
socialization strengthened the Court’s authority. In our pluralistic, tradition
less culture, the Court furnished certainty and stability.282

281. Id. at 1307-09. Again, Lerner maintained that members of the elite contrived some of this aura 
of judicial divinity. Id. at 1304-05.

282. Id. at 1291, 1303-05.
283. The manner in which the Court gives security, as Lerner described it, is reminiscent of the Stoic 

way of divining societal order. Id. See supra note 240 (discussing Stoics).
284. Lerner, supra note 36, at 1312-19.
285. Id. at 1294-95. Unlike Professor Friedrich, Lerner viewed the contribution of the Church as 

fostering a closed rather than an open society. See generally Germino, Carl J. Friedrich on Constitution
alism and the "Great Tradition" of Political Theory, in Nomos XX: Constitutionalism 19, 25-29 (J. 
Pennock & J. Chapman eds. 1979) (recounting debate between Carl Friedrich and Karl Popper on 
influence of thinkers like Aquinas on open society).

286. Lerner, supra note 36, at 1312-19. Court historian Alpheus Thomas Mason compared the Court 
to the British monarchy in bestowing religious flavor on governance. Mason, supra note 82, at 1385, 
1387. Mason believed, to a lesser extent than did Lerner, that the Depression had impaired the image 
of the Court as an awe-inspiring, religious symbol. Professor Mason did not, however, lament the 
decline of the Court’s religious aura. Because the British monarchy did not actually render enforceable 
decisions, it could aptly perform a symbolic role. In contrast, the Court’s dualistic role as symbol and 
decision-maker had engendered confusion. Id. at 1398-1400.

287. A. Bickel, supra note 4, at 254.
288. Id. at 29-31.
289. Miller, Some Pervasive Myths About The United States Supreme Court, 10 St. Louis U.L.J. 153, 

154-56 (1965), reprinted in The Supreme Court: Myth and Reality 1, 15-16 (A. Miller ed. 1978).
290. Levinson, The Constitution in American Civil Religion, 1979 Sup. Ct. Rev. 123.

The Court assuaged the gnawing fear of the unknown.283 Far from supply
ing moral certitude, however, Lerner argued that during the early 1900s it sim
ply preserved the status quo for the rich.284 In Lerner’s view the primary 
contribution of the church to judicial authority was the autocratic mind-set 
which rendered unquestioning obedience to the Court’s inequitable decrees 
possible:

In fact the very habits of mind begotten by an authoritarian Bible 
and a religion of submission to a higher power have been carried 
over to an authoritarian Constitution and a philosophy of submission 
to a “higher law;” and a country like America, which in its early 
tradition had prohibited a state church, ends by getting a state church 
after all, although in a secular form.285

The Great Depression cleared the mist before people’s eyes by enabling them 
to see the Justices as politicians guarding insular, political interests. This reali
zation catalyzed the fall of the symbolic divine right of judges.286

Despite Lerner’s assessment, some commentators continued to attribute reli
gious complexion to the Court. Alexander Bickel analogized the Court’s mys
tical aura to the British monarchy’s position “above” politics287 288 and to the 
Pope’s speaking ex cathedral Arthur Miller drew parallels between the 
Court and an assortment of Jewish and Christian institutions.289 290 Still, these 
discussions remained brief and impressionistic.

Recently, there has been an upsurge in religious characterizations of the 
Court. In The Constitution in American Civil Religion™ Sanford Levinson 
simply assumed the notion that the Supreme Court propagates our constitu
tional faith. After noting the effects of the Reformation on the medieval 
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Church, he wondered whether the Court will suffer a similar fate.291

291. Id. at 127-31.
292. See generally F. Turner, The Frontier in American History (1920) (discussing America’s 

manifest destiny in geographical context).
293. M. Perry, supra note 186, at 98.
294. Id. at 99. Professor Perry did not use the word religion in “any sectarian, theistic, or otherwise 

metaphysical sense,” but simply as an existential societal orientation. Id. at 97.
295. Id. at 101-02.
296. Id. at 102 (emphasis in original). These right answers are discoverable not so much by reference 

to a particular moral system but with reference to “a point at which a variety of philosophical and 
religious systems of moral thought converge.” Id. at 109 (emphasis in original).

297. Id.zX 111. This theory contains elements of my notion of moral certitude, but it differs in many 
critical respects. Professor Perry ultimately founds the power of the Court in the notion that discovera
ble right answers exist and that the Court is the institution best suited to discover those answers. I make 
neither claim. Even to the extent that he relies on religion, his manifest destiny theory is much more 
ambitious than my theory of moral certitude. I assert that the people trust the Court not because it is 
actually right or because they think it is right, but because it possesses finality or certitude together with 
indicia of rightness or morality in its church-like image.

298. Ball, Don't Die Don Quixote: A Response and Alternative to Tushnet, Bobbitt, and the Revised 
Texas Version of Constitutional Law, 59 Tex. L. Rev. 787, 796-97, 804 (1981).

299. Id. at 805-06.
300. Id. at 808-09. Professor Ball asserts that Anselm, like the Court, “addressed disbelievers as if 

they believed.” Id. at 809. Professor Ball claims that protecting discrete and insular minorities touches 
a transcendent value which all of us hold by faith. Id. at 804, 809. While I think this claim has some 
explanatory force, I do not think it provides the main explanation for why people follow the Court. If it 
did, the Lochner era enterprise of protecting the strong against the weak could not have survived as 
long as it did.

301. Burt, Constitutional Law and the Teaching of Parables, 93 Yale L.J. 455 (1984); see also E. 
Cahn, supra note 263 (analyzing legal problems in moral terms with liberal reference to Biblical analo

In a contention that resembed a legal variation on the American ideal of 
“manifest destiny,”292 Michael Perry recently said that “judicial review [in 
human rights cases] represents the institutionalization of prophecy” in our pur
suit of becoming “an American Israel.”293 By this he meant that Americans 
have a shared, religious “commitment—though not necessarily a fully con
scious commitment—to the notion of moral evolution.”294 Professor Perry 
linked this common understanding to a functional justification for noninter- 
pretive judicial review, by arguing that judicial review reconciles our commit
ment to democracy with this struggle for moral development.295 Ultimately, 
however, he did not rely on this religious justification, but maintained that the 
Supreme Court reconciles our democratic commitment with “the possibility 
that there may indeed be right answers— discoverable right answers—to fun
damental political-moral problems.”296 Functionally, the Supreme Court is 
best suited to discover these right answers because its lack of public accounta
bility permits it to be critical and reflective.297 Although he minimizes the con
nection with religion, Professor Perry is in some sense assigning to the Court 
the role of the church.

Robert Burt and Milner Ball more directly ascribed a church-like role to the 
Court. Relying on Karl Barth, Professor Ball maintained that protecting dis
crete and insular minorities fulfills God’s self-evident command to protect the 
weak against the strong.298 He based this command upon Augustinian notions 
of love299 and claimed that the Court applied this command using a jurispru
dential method reminiscent of Anselm.300 301 In his recent article, Constitutional 
Law and the Teaching of the Parables?0' Professor Burt analogized the way the 
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Court speaks to the way that Jesus spoke in parables.302 Insofar as Professor 
Burt linked constitutional jurisprudence to Christ’s parables, he, like Professor 
Ball, is saying that the Court is acting like a church.303

gies); Edies, Biblical Parallels in American Law, 49 N.Y. St. B.J. 644 (1977) (drawing Biblical parallels 
to broad expanses of American law).

302. Burt, supra nova 301, at 467-71, 500-02. Professor Burt maintained that in both Christ’s parables 
and the Court’s decisions “there is a conjunction of claimed unquestionable authority and admitted 
weakness to command obedience.’’ Id. at 467. This analogy of the Court to a Deity provokes all sorts 
of metaphysical questions. For example, insofar as Christ once claimed to have twelve legions of an
gels at His disposal, Matthew 26:53, He certainly had the power to command obedience. To the extent 
that He refused to exercise this power, Christ became much more vulnerable than the Court ever has 
been. Moreover, the implications of disobedience to Christ’s commands present another set of 
problems. I think the better analogy is to papal decretals.

303. Professor Burt attacked the validity of the entire counter-majoritarian challenge by maintaining 
that the Court is deeply democratic. He argued that it ensures that all members of the community 
participate in the democratic process and that no minorities are permanently excluded by monolithic 
majorities diametrically opposed to their interests. Burt, supra note 301, at 455-57. Burt’s theory is 
compelling and works nicely with respect to some groups who clearly have been excluded. One prob
lem again is agreeing on which groups should be classified as minorities. Professor Burt offers convinc
ing justification with respect to the easiest case—black persons—and also with respect to the mentally 
retarded. Id. at 457-62. A second, more difficult problem stems from applying his paradigm to first 
amendment jurisprudence. Consider, for example. National Socialist Party v. Village of Skokie, 434 
U.S. 1327 (1977).

304. J. Frank, Law and the Modern Mind 196-97 (1930).
305. Lerner, supra note 36, at 1316.
306. Festinger, yi Theory of Social Comparison Processes, 7 Hum. Rel. 117 (1954).
307. Id. at 117.
308. “Corollary II B: When an objective, non-social basis for the evaluation of one’s ability or opin

ion is readily available persons will not evaluate their opinions or abilities by comparison with others.” 
Id. at 120.

309. Id. at 118. 121. “Corollary III A: Given a range of possible persons available for comparison, 
someone close to one’s own ability or opinion will be chosen for comparison. Id. at 121.

3. Social Psychology
In positing a psychological basis for certitude, Jerome Frank argued that law 

and religion are adult manifestations of our childhood desires to view our own 
fathers as omnipotent, infallible judges who could impose order on an uncer
tain world.304 In a similar vein, Max Lerner thought our submission to the 
Court marked a “womb retreat” from our visceral fears of the unknown.305 
From a less Freudian perspective, modern social psychology offers firmer sup
port for the Court’s role as supplier of moral certitude.

In the landmark article entitled A Theory of Social Comparison Processes, 
Leon Festinger explored how we evaluate our opinions and abilities.306 His 
first and most fundamental axiom postulated the need for moral certitude: 
“There exists, in the human organism, a drive to evaluate his opinions and 
abilities.”307 Professor Festinger next posited that if external means of evalua
tion—what he calls “objective, non-social” means of evaluation—are avail
able, people will use these to evaluate and develop their opinions.308 To the 
extent that a nonsocial, objective basis for comparison is not available, persons 
will evaluate their opinions by comparing them to opinions of others whom 
they consider to have views similar to their own.309

What is a nonsocial, objective means of evaluation? Although Professor 
Festinger does not etch the precise contours, he does provide clues. For him, 
the most obvious method of making such comparisons is by reference to physi
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cal phenomena. For example, one can ascertain that a tomato is not poisonous 
by eating it. Similarly, one can ascertain one’s ability to jump over a brook 
simply by attempting it.310 Closer in point, one can evaluate the correctness of 
one’s opinions by having them “objectively tested” by an experimenter. Peo
ple then would tend to believe the nonsocial, objective experimenter’s evalua
tion over a contrary evaluation by one’s peers.311

310. Id. at 118-19.
311. Id. at 120. Psychological theories about attitude and attitude change provide additional support 

for this basis of moral certitude. This psychological approach also posits a deep need for objective 
verification that stands taken on issues are right or correct. McGuire, The Nature of Attitudes and 
Attitude Change, in 3 The Handbook of Social Psychology 136, 179 (1969). To the extent that a 
person views a source of answers to these questions as having competence and trustworthiness, he will 
internalize the attitudes of that source. Id. at 179. If the source is highly credible, a person can evaluate 
the conclusions without paying attention to the arguments used. “It is only when [the recipient] is 
unable to evaluate the source that he must analyze the arguments themselves.” Id. at 182.

312. Festinger, supra note 306, at 140 (citing G. Hochbaum, Certain Personality Aspects and 
Pressures to Uniformity in Social Groups 18 (Ph.d. Thesis Minn., June 1953)).

Applying this theory to the Supreme Court, the need for moral certitude is 
what Professor Festinger calls the need to evaluate one’s opinions. On a con
tinuum, the Court is closer to a nonsocial, objective means of evaluation than 
it is to a peer group. The population at large does not—indeed even lawyers 
and law professors do not—look upon the Justices as peers. In training, ritual, 
and cloistered decision-making, the Court is a group removed from the main
stream of society. The perception that the experimenter formulates and inter
prets an objective test is somewhat analogous to people’s perception that the 
Court expertly and objectively interprets an objective document, the 
Constitution.

The Court is not exactly like Professor Festinger’s experimenter. The exper
imenter’s evaluations were based upon psychological studies in which the sub
jects did behave as predicted; the evaluations thus were objectively verified.312 
Still, because decisions on constitutional questions cannot be objectively vali
dated, people rely on the next best choice—the objective and disinterested ex
pert which the Supreme Court approximates. In Festinger’s framework, the 
Supreme Court is close to a nonsocial, objective basis for comparison. If it 
were not, the people would look to the legislature, rather than the counter
majoritarian Court, as a body more closely reflecting their views.

While this theory supports the power of the Court, it also holds potential 
dangers. To the extent that the Court maintains the aura of an external source 
of authority, it, like the Church, approximates a nonsocial basis of evaluation 
that takes precedence over evaluation by reference to one’s peers. To the ex
tent that people doubt the objectivity of the Court’s decision-making, however, 
the Court’s authority may be at risk. When people successfully and consist
ently criticize the Court, its image as an external expert is compromised.

4. Caveats

The contention that the Court has replaced the medieval Church as decreer 
of moral certitude does not imply that it carries out this function in the same 
way the Church did. There are differences with respect to both the substantive 
content and the authoritativeness of the moral certitude “handed down.” With 
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respect to content, the libertarian values embodied in our Constitution dictated 
that the moral certitude provided by the Court be significantly different from 
that provided by most churches. Indeed, a critic of the theory of judicial 
power advanced in this Article might assert that the Court is really not a 
source of moral certitude at all. In areas like obscenity and abortion, the Court 
neither mandates nor prohibits but only permits. Such permission actually in
creases the orbit of choice which concomitantly decreases moral certitude.

While this is true to a certain extent, the Court does set some boundaries. 
One might have expected that the Supreme Court would have been faithful to 
the constitutional ideal of liberty and would have allowed more choice than its 
postulated predecessor, the Church. Still, when some believe in areas like 
abortion that permission is itself immoral, permission constitutes a moral 
choice which society has abided. Moreover, when faced with tensions between 
liberty and competing core ideals, such as equality, the Court has sometimes 
made moral judgments that have not fostered choice. An example is the bus
ing of school children to achieve racial integration. In other areas of its juris
prudence, the Court has actually narrowed choice by invoking libertarian 
values.313

313. For example, the Court has applied libertarian values to narrow the choice of the many by 
proscribing prayer in the schools. Engel v. Vitale, 370 U.S. 421 (1962).

314. Professor Ullman claimed “that law in the Middle Ages assumed [a] crucial and overriding role 
and was viewed with a respect which it has never since enjoyed.” W. Ullmann, supra note 207, at 46.

315. As Justice Jackson pithily put it. “We [the Court) are not final because we are infallible, but we 
are infallible only because we are final.” Brown v. Allen, 344 U.S. 443, 540 (1953) (Jackson, J., concur
ring). Frequent concurring and dissenting opinions, however, tend to compromise both the finality and 
certainty of Court decisions.

316. One might recall that even the Church’s authority was not absolute. The Protestant Reforma
tion amply confirmed that.

As the content of the moral certitude that the Court provides is different 
from that which the Church provides, the authoritativeness that people attri
bute to the institutions’ respective holdings also differs. Insofar as the Church 
claims to speak for God, its decrees have an awesome validity which the 
Court’s decisions simply cannot match.314 People recognize that the Court is 
fallible, and the Court’s reversals of its own decisions routinely admit as much. 
Still, although the Court is less certainly right than was the Church in the 
medieval mind, it remains certainly certain.315 The Court also is saddled with 
another substantial disadvantage with which the medieval Church was not en
cumbered: churches remain. They represent external, mystical sources of au
thority to which their followers often ascribe far more definitiveness than they 
attribute to the Court. Finally, to a much greater extent than the medieval 
Church, the Court routinely must contend with heretics—law professors, other 
lawyers, the press, and members of the public—who level scathing criticisms of 
its decisions. The Court thus is far more vulnerable than was the medieval 
Church.316

Conclusion: What Implications?

Thus, the Court’s power rests with the people. The people sanction that 
power because, in the nature of a secular church, the Court fulfills their deep 
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“constitutional” need for moral certitude. Various factors, however, can effect 
a breakdown in the Court’s authority. These factors include disagreement 
with competing nonsocial, objective evaluators like the Church and the per
ception that the Court is not performing its function objectively. To this ex
tent, it falls from its pedestal and becomes more like us. At this point, people 
look for guidance elsewhere. This theory of judicial power suggests at least 
three rules of constitutional jurisprudence.

A. OBJECTIVITY

Perhaps the most definite rule to be derived from this analysis is that the 
Court should endeavor to be objective. Theorists from various disciplines seem 
to concur in this judgment. Objectivity is the central requirement in Professor 
Festinger’s theory.317 While Max Lerner was not so explicit, he cautioned that 
a perceived lack of objectivity contributed to constitutional collapse during the 
1930s.318 Examining the lessons of the Reformation, Sanford Levinson re
counted Martin Luther’s indictment that the Church had acted ultra vires in 
relying on authority other than Scripture.319 Lastly, in his statistical study of 
Court-curbing periods, political scientist Stuart Nagel derived seven factors 
that have engendered bills designed to limit the Court’s jurisdiction or other
wise change its policies. Infrequent unanimity of decisions ranked third, pre
ceded only by judicial review of statutes and of economic issues.320

317. See supra text accompanying notes 306 to 312 (discussing Professor Festinger’s theory).
318. Lerner, supra note 36, at 1311, 1313-15.
319. Levinson, supra note 290, at 125-29.
320. Nagel, supra note 36, at 944. During the 1982 term, the Court decided 33 of 162 opinions by a 

5-4 vote. The Supreme Court, 1982 Term, 97 Harv. L. Rev. 70, 298 (1983) (table). Moreover, the 
Justices wrote 70 concurring opinions and 140 dissenting opinions as opposed to 162 majority opinions. 
Id. at 295 (table). Sometimes, different five-member majorities have decided different issues. E.g., 
Metromedia, Inc. v. San Diego, 453 U.S. 490 (1981); University of Calif. Regents v. Bakke. 438 U S 
265 (1978).

321. See supra text accompanying notes 98 and 110 (detailing how Stone/Black edifice seeks to meet 
Professor Festinger’s criteria).

Still, the preceding analysis begs the question, “What is objectivity”? For 
Professor Nagel, objectivity simply seems to mean consistency. Although the 
Court may achieve consensus by focusing on the values embodied in the Con
stitution, the Court theoretically could achieve consensus simply by applying 
the values of any coherent normative system. Lerner’s concept of objectivity is 
much more circumscribed than Nagel’s and seems to require that the Court 
derive absolute constitutional values. Happily, Professor Festinger’s analysis 
mitigates Lerner’s stringent test. While the Court may be unable to formulate 
scientifically absolute constitutional principles, the more the Court focuses on 
the document, the more closely the Court approximates Festinger’s ideal of a 
nonsocial, objective evaluator.321 While this theory by no means requires that 
the Court adhere solely to the text of the Constitution and the Framers’ intent, 
the further the Court departs from these sources, the more its authority is open 
to attack by social, nonobjective evaluators like Congress.

The extent to which the Court can stray from the Constitution’s text is diffi
cult to predict. That the deviations of the modern Court have not caused the 
“house of cards” to collapse may indicate considerable latitude in this connec
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tion. Nonetheless, these departures have sparked sustained assault on the edi
fice of judicial review.322 Moreover, although the analogy has limitations, 
papal decretals used the Bible only as a blueprint.323 As Professor Levinson 
chronicled, however, ranging too far helped catalyze the Reformation; Luther 
challenged the Church’s predication of canon law on extra-Biblical 
tradition.324

322. See generally Baucus & Kay, supra note 196.
323. See supra text accompanying notes 217 to 218 (describing how medieval Church used Bible in 

its decision-making process).
324. Levinson, supra note 290. One should keep in mind that the medieval Church which lost tre

mendous authority as a result of the Reformation was enormously more powerful than the modem 
Court.

325. Cover, Foreword: Nomos and Narrative, 97 Harv. L. Rev. 4, 4-7 (1983).
326. Id. at 30.
327. Id. at 57 n.158.

A distinct conclusion follows: While the Court need not ignore other nor
mative systems—just as the Church did not shun Aquinas—the Court should 
attempt to ground its exercises of counter-majoritarian power in the Constitu
tion. At this point the nonrational explanations offered in this Article coalesce 
with the traditional rational ones to form a fortress for judicial review. While 
the current extent of judicial review is not completely supported by the textual 
and historical explanations of the Marshall/Hamilton edifice, or by the func
tional and historical expansion of the Stone/Black edifice, these structures re
main vitally important. So does the astute work of those who, like Dean Ely, 
attempt to found the modern Court’s exercise of counter-majoritarian power in 
the text of the Constitution. By rooting the exercise of this power in the Con
stitution, efforts such as Ely’s move the Court’s image closer to that of a non
social, objective source of moral certitude. The further the Court ventures 
away from these textually predicated, objective paradigms, the greater oppor
tunity the Court affords others to claim, “I, a Citizen, am proceeding under the 
Constitution; you, the Court, are not.”

B. ORGANIZED RELIGION

In a fascinating article, Robert Cover argued that we all inhabit a nomos or 
normative universe in which law occupies but a small part.325 Prominent 
among the law’s competitors is religion.

Within the dedicated nomic refuge, there is an accommodation to a 
religious rule of recognition expressed in Acts 5:29—“We ought to 
obey God rather than men”—instead of submission to the principle, 
embodied in article VI. section 2 of the Constitution, that “[t]his Con
stitution, and the Laws of the United States which shall be made in 
Pursuance thereof. . . shall be the supreme Law of the land.”326

While Professor Cover noted that competing normative systems have devel
oped accommodations to mitigate friction with the law, he said that we live in 
“a world in which each of many communities acts out its own nomos and is 
prepared to resist the work of judges in many instances.”327 While Professor 
Cover did not confine these remarks to organized religion, my theory of judi
cial power seems to indicate that they acquire particular force in this context.
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Like the Court, many churches rationally elaborate complex doctrines 
through sophisticated institutional structures. More importantly, insofar as 
churches claim to speak for a Diety, their decrees possess an awesome validity 
which the Court cannot match. Certain factors mitigate this awesome power 
of churches. Principal among these is the diversity of organized religion.328 If 
pluralism is the prime shield, however, it must be kept in place. A decision of 
the Court can rail against the dogma or interests of a particular religion, but 
holdings at war with a number of powerful churches may be precarious. 
While this second jurisprudential rule is substantially more tentative than the 
first, some authority—beyond the theory of moral certitude itself—does lend 
support.

328. Other factors include the cohesiveness of individual churches and the accommodations of which 
Professor Cover speaks.

329. M. Perry, supra note 186, at 109 (emphasis in original).
330. To illustrate some problems with this theory, Edwin Corwin contrasted the natural law which 

Herbert Spencer and William Graham Sumner presented to the American people toward the end of the 
19th century with the earlier versions of natural law propounded by Cicero, Aquinas, Grotius, and 
Locke. E. Corwin, suprarwste 61, at 279. To the extent that there was convergence around the philoso
phy of survival of the fittest, Professor Perry’s theory provided a justification for Lochner. Moreover, if 
the task is to discover convergences of moral and philosphical systems, perhaps theologians and moral 
philosophers should replace constitutional lawyers.

331. C. Black, supra note 180, at 39 (emphasis in original).

Michael Perry has stated that constitutional adjudication in human rights 
cases should seek “a right answer” by discovering “a point at which a variety of 
philosophical and religious systems converge.”329 I do not share this view be
cause its extra-constitutional nature violates my principle of objectivity. In 
addition, I doubt that such a point of convergence often exists: defining what 
counts as a religious or philosophical system is problematical, and these sys
tems often differ.330 331 Nonetheless, when widely shared religious systems do 
converge, the Court should take notice. Because the followers of organized 
religion generally connect normative systems to an omniscient Deity, the 
Court can either gain support by concurring with such systems where they 
converge or lose such support by dissenting. I do not say that the Court should 
eschew differing with such convergences; I simply note that such disagreement 
will exact a loss of political capital in direct proportion to the size of the con
vergence and its centrality to the religions involved. Again, this conclusion is 
far more tentative than my first. I offer it in hopes of stimulating investigation 
which would substantiate or negate this hypothesis.

C. EVERYMAN

As Professor Black has taught, the power of the Court ultimately lies with 
everyman. To those who would deny Congress’ jurisdiction-limiting power, he 
has inquired: “For how many centuries do you think the existence of this un
checked and self-defining judicial power would be consonant with democratic 
ideas?'3^ In a different way, Professor Bickel also relied upon the people: 
“Virtually all important decisions of the Supreme Court are the beginnings of 
conversations between the Court and the people and their representatives 
. . . . The effectiveness of the judgment universalized depends on consent and 
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administration.”332 Professor Bickel buttressed this conclusion with the work 
of political scientist Robert Dahl.333

In his classic series of studies of judicial review, Professor Dahl concluded 
that “the prevailing policy views on the Court will never be out of line for very 
long with the prevailing policy views among the law-making majorities of the 
United States.”334 The presidential appointments process accounts for this 
phenomenon, since it empowers the majority to select Justices of its political 
persuasion.335 Jesse Choper disputed the assertion that the Court largely re
flects the majority will,336 yet even he conceded that on many occasions the 
Justices prevail over majority will for only a decade or a generation.337 Despite 
his more optimistic assessment, Dean Choper recounted a disquieting tale of 
noncompliance with a variety of important decisions of the modern Court.338 
He also noted recent polls which indicate that significant majorities disagree 
with central first amendment precepts.339 Majorities similarly rejected the pro
tection against double jeopardy and endorsed governmental power to detain a

332. A. Bickel, The Supreme Court and the Idea of Progress 91 (1970).
333. Id. at 88-90; A. Bickel, supra note 4, at 244.
334. R. Dahl, Democracy in the United States: Promise and Performance 238 (1976) [here

inafter cited as R. Dahl, Democracy: Promise and Performance]. Professor Dahl did not believe 
that the Court is wholly subservient to the will of the majority because of its counter-majoritarian 
power to interpret the Constitution, but he maintained that the Court cannot long oppose the will of the 
prevailing majority. R. Dahl, Pluralist Democracy in the United States: Conflict and Con
sent 168 (1967) [hereinafter cited as R. Dahl, Pluralist Democracy],

335. R. Dahl, Democracy: Promise and Performance, supra note 334, at 237. Professor Dahl 
noted that President Roosevelt appointed nine justices; President Truman, four; President Eisenhower, 
five; President Kennedy, two; President Johnson, two; and President Nixon, four. Id. Some commenta
tors have minimized the effects of the appointments process by noting that the behavior of the ap
pointee on the bench is impossible to predict. See 1. Choper, Judicial Review and the National 
Political Process 50-52 (1980); J. Ely, sw/vanote 24, at 47; M. Perry, supra note 186. at 127. Inso
far as these commentators primarily make this claim to dispute the notion that the appointments pro
cess resolves the counter-majoritarian dilemma, I concur: the ability of five people to delay the wishes 
of the majority for even several years is an awesome power. See McCleskey, supra note 4, at 358. But 
the more general assertion that the behavior of the Justices is difficult to predict is disputed by Professor 
Dahl’s statistics. See R. Dahl, Pluralist Democracy, supra note 334, 154-70; Dahl, Decision-Mak
ing in a Democracy: The Supreme Court as a National Policy-Maker, 6 J. Pub. L. 279 (1975). See also 
theorists noted in J. Choper, supra, at 80.

336. J. Choper, supra note 335, at 80.
337. Id. at 125.
338. ' Id. at 146-54. For example, in some states less than 10% of the school districts complied with 

the prohibitions against school prayer and Bible reading. Id. at 147, 152. This noncompliance may, but 
does not necessarily, support the hypothesis that the Court may spend political capital in going against 
religious convergences. See supra text accompanying note 330 (discussing this hypothesis). Studies 
have also revealed massive noncompliance with the Court-established procedural requirements for en
titlements, Goldberg v. Kelly, 397 U.S. 254 (1970), with the right to counsel in juvenile cases, In re 
Gault, 387 U.S. 1 (1967), and with the right to be informed of constitutional rights established by 
Miranda v. Arizona, 384 U.S. 436 (1967). J. Choper, supra note 335, at 148-49. It is interesting that 
compliance with desegregation increased dramatically when the federal government made receipt of 
national funds contingent upon such compliance. Id. at 152-53. Although he thinks that compliance 
may increase in the long run, Dean Choper declared that “more than enough is known to conclude 
confidently that a material gap exists between what the Court orders to be done and what the people in 
fact do.” Id. at 150.

339. In a 1970 sample of 1,100 adults, 54% disagreed with the statement that everyone had the right 
to criticize the government; 55% disagreed that the newspapers have the absolute right—even in peace
time—to publish articles which the government might consider harmful to the national interest; and 
76% disagreed that not all groups should be allowed to protest against the government absent “a clear 
danger of violence.” J. Choper, supra note 335, at 163-64.
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suspect in a serious crime until evidence could be obtained against him.340
So while the theory of moral certitude does blunt Congress’ jurisdiction

limiting power, Professor Dahl’s and Dean Choper’s analyses demonstrate that 
this theory fails to check two other problems. First, it does not counteract the 
majority’s ability to appoint priests agreeable to the majority. Second, while it 
averts rebellion, it does not come close to inducing total compliance. The first 
problem is not inconsistent with the theory. Because the Constitution itself 
bestows the appointments power on the majority, exercising this power to com
mission representative priests does not compromise moral certitude. Only bra
zenly political and unqualified investitures may threaten the principle.

To some extent, the appointments process is a proper and necessary check 
on the power of the Court. Carried to its potential limits, however, it could 
become pernicious. If the electorate or its government becomes sufficiently 
determined to stop judicial meddling, the appointments process could, over 
time, successfully erode notions of liberty and equality. If the erosion occurs 
in the same contextual manner in which the house of cards was built, the meta
morphosis in notions of liberty and equality would not be perceived to be as 
dramatic as it actually is.

Noncompliance presents a different problem. It is impossible to estimate the 
extent to which this phenomenon is generated by ignorance or by a deeply 
held competing nomos. In either case, we have reached the limits of the protec
tion of moral certitude. Moral certitude is inadequate to mitigate both non- 
compliance341 and the dangers inherent in the appointments process; 
consequently, a substitute is required.

Carl Friedrich advanced a solution of certain doom: trust the people.342 Is 
this so ridiculous? The central fragility of constitutional protections derives 
from the reluctance of lawyers to discuss them with their ultimate guardians, 
the general public. Ironically, many of the same defenders of public discourse 
with respect to the performance of electorally accountable officials shun such 
discourse with respect to the Court. In his recent assessment of the present 
state of constitutional theory, Paul Brest haltingly suggested that we might 
open a dialogue with the people.343 I strongly advance this solution. It is not 
without risk, however. Most important, this process should not make the 
Court appear as a social, nonobjective evaluator. Constitutional decision
making that follows the objectivity principle should partially avert this prob
lem. Moreover, to preserve as much of its image as a nonsocial evaluator as 
possible, the Court should avoid participating in this process.344

340. Id. at 164.
341. I do not suggest that a deeply held, competing nomos can or should be undermined. Often- 

times, reconciliation may be impossible.
342. In the last analysis, only the common man himself can

be the guardian of his rights, the rights common to all men. What the intellectual needs to 
remember, and often does not, is that he too is a common man . . . when he steps into the 
market place and participates in the affairs of the community.

C. Friedrich, Transcendent Justice, supra note 204, at 111 n.31. See also C. Friedrich, The New 
Faith in the Common Man 39-42 (1942) (“[we need a] balanced confidence in our power to operate a 
community of common men by common judgments upon matters of common concern”).

343. Brest, supra note 263, at 1109.
344. Some may fear that this enterprise will, under Festinger’s theory, make the Court appear less
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Public discourse addresses the essential reality that ultimately power over 
our liberties rests with each one of us. The linchpin of moral certitude 
presented in this Article exposes the mechanism by which we alleviate this 
responsibility. Even this deep need, however, is not omnipotent. Responsibil
ity remains. Liberty is not a condition but an enterprise.

To ensure the vitality of our liberties, all Americans must understand the 
nature of these liberties as outlined by the Court and others. Such understand
ing will necessitate extensive dialogue and education. Lawyers, law professors, 
and teachers at all levels should become involved in this enterprise. Constitu
tional law classes in high schools and law school classes for lay persons may be 
useful starting points. Besides teaching some of these classes, constitutionalists 
might author books and articles for mass consumption. The media might give 
increased attention to constitutional issues of current concern and for the 
evolution of deep-seated constitutional values like equality. While lawyers and 
law professors should catalyze these efforts,* 345 those from all walks of life 
should be encouraged to participate and to lend their ideas and expertise.346 
Those from the elected and administrative branches of government certainly 
should be included.

nonsocial and consequently, undercut its credibility. See supra text accompanying note 286 (discussing 
Festinger’s theory). On the contrary, Lerner and Mason suggest that the Court irrevocably lost its 
image as quasi-divine nonsocial evaluator during the Depression. See supra text accompanying notes 
281 to 312 (discussing Lerner and Mason). Because, on a continuum, the Court is somewhat removed 
from Festinger’s ideal, education and discourse are necessary. The truly dangerous course is to avoid 
this enterprise.

345. A promising precedent exists. In 1878, when the Supreme Court came under heavy fire, the 
American Bar Association embarked on a successful campaign to educate the people about the work of 
the Court. Mason, supra note 82, at 1391-92; Lerner, supra note 36, at 1304-05. Both Lerner and 
Mason suggested that this effort was contrived as an effort to depict the Court as a mystical body. I do 
not advance this methodology.

346. See C. Silberman, Crisis in the Classroom 5 (1970) (“[AJlmost everybody who wrote about 
education took it for granted that it is the community and the culture what the ancient Greeks called 
paideia—that educates”).

Dialogue may advance both constitutional change and stability. With re
spect to important institutional and attitudinal shifts, we cannot achieve lasting 
constitutional change for black persons unless we face the plight of inferior 
schooling, housing, and other conditions from which they continually suffer. 
We cannot generate broad-ranging and coherent gender equality unless we are 
willing to grapple with this concept and apply it to each of our lives.

With respect to stability, the dialogue I propose can anchor our values 
against uncertain times ahead. The Supreme Court often has not shone in 
times of crisis; McCarthyism demonstrated the evanescence of such central 
constitutional values as freedom of expression and belief. If constitutional val
ues exist only in writings of the Court and its lawyers, they are worth little 
more than the paper on which they are written. Such ideals must exist within 
each of us if they are to exist at all. In The New Image of the Common Man, 
Carl Friedrich concluded:

Even those with a genuine civic conscience devote only a limited 
amount of their thought, time, and energy to public affairs; but it is in 
these limited periods that everyman becomes the common man. At 
least, this is the image of the active common man. As a passive recip
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ient, his image merges with that of everyman. But it is the common 
active man with whom the functioning of democracy is concerned. 
He is the human, the personal agent upon whose vitality and integrity 
the life of a democratic nation and of a democratic world order 
depends.347

347. C. Friedrich, The New Image of the Common Man 353 (1941). Cf. supra note 71 (similar 
view from Alexander Hamilton, preeminent advocate of judicial review).

For Professor Friedrich, the ultimate sanction and constituent power of the common man rendered 
constitutional government legitimate. While a constitutional democracy has no sovereign, the constitu
ent power to establish and destroy governance rests with the common man. Recognition of this ulti
mate popular sanction necessitates the belief in the common man. Rousseau claimed that the “real 
constitution” rested in the hearts of the citizenry. In modem times the rise of the media and propa
ganda have forced the abandonment of this concept. Still, the common man’s vivid values must ulti
mately be trusted. C. Friedrich, Limited Government, supra note 204, at 45-46. I say that the 
common man’s values must also be nourished with constitutional discourse.

A constitution is a vision of nationhood, but more than that, it is a vision of 
ourselves. . . .
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1. For a view of state psychiatry just prior to the drug regime, see A. Deutsch, Shame of the 
States (1948).

2. For discussions of the structure of the public mental health system prior to 1950, see A. Deutsch, 
The Mentally III in America: A History of Their Care and Treatment From Colonial 
Times (2d ed. 1949); G. Grob, Mental Institutions in America: Social Policy to 1895 (1975); D. 
Rothman, The Discovery of the Asylum: Social Order and Disorder in the New Republic 
(1971).

3. See generally E. Goffman, Asylums (1961).
4. D. Rothman, Conscience and Convenience: The Asylum and its Alternatives in Pro

gressive America 356 (1980).
5. Id. at 350 (more than half of patients in state mental hospital remained in institution for 5 years, 

and more than one-third of patients had been institutionalized for more than 10 years).
6. Id. at 344.
7. Blackwell, Schizophrenia and Neuroleptic Drugs: A Biopsychosocial Perspective, in Refusing 

Treatment In Mental Health Institutions—Values in Conflict 3, 8 (A.E. Doudera & J. Swa- 
zey eds. 1982) (prior to introduction of drug therapy, course of individual psychoses appears to have 
been unaffected by mode of treatment) [hereinafter cited as Refusing Treatment]; J. Talbott, The 
Death of The Asylum 32 (1978) (state mental hospital populations rose steadily until 1955).

8. These drugs, as a class, are called “major tranquilizers," “neuroleptics,” or “antipsychotics.” The 
word “drug” is used in this article to refer to these agents, unless the context indicates otherwise.

9. For reviews of the changes in state hospital psychiatry since 1950, see Bassuk & Gerson, Deinstitu
tionalization and Mental Health Services, Sei. Am., Feb. 1978 at 46; Becker & Schulberg, Phasing Out

Until 1953, a social, medical, and legal consensus favored confinement of 
the mentally ill in state hospitals as the preferred means of dealing with serious 
mental illness.1 State policy toward serious mental illness was premised on the 
principle that, when necessary, the mentally ill should be held in public cus
tody, in state psychiatric hospitals, where physical and mechanical restraints 
were liberally used.2

Life in a mid-twentieth century state mental hospital was regimented, de
grading, and hopeless.3 Hospitals housed patients in bleak, dangerous, and 
overcrowded wards; disordered behavior within the psychiatric institutions 
was controlled through seclusion techniques and, as already noted, close physi
cal restraints.4 The duration of hospitalization was normally measured in 
years, with many patients living out their lives in state hospitals.5 The medica
tions used in the state facilities were addictive sedatives, which had no specific 
effect on serious mental illness.6 Electroshock and insulin shock treatments 
were freely employed, and other patients were lobotomized; these treatments 
did nothing, however, to reduce the burgeoning state hospital population.7

In 1953, the advent of a new family of psychiatric drugs8 revolutionized 
state mental health systems.9 The drugs immediately were recognized as a 
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powerful addition to the psychiatric treatment arsenal.* 10 Their first generic 
name, “major tranquilizer,” suggested as much, as did the trade names of cer
tain new drugs: “Thorazine,” “Largactil,” and “Prolixin.”11 State institutions 
across the country quickly adopted the drugs because of their psychiatric 
promise. Before the end of the decade, the new drugs had become the state 
hospitals’ primary measure for dealing with serious mental illness, supplanting 
the older measures;12 by the middle of the next decade, drugs had displaced 
state hospitals themselves as the centerpiece of public mental health systems.13

State Hospitals—A Medical Dilemma, 294 New Eng. J. Med. 255 (1976); Borus, Deinstitutionalization 
of the Chronically Mentally III, 305 New Eng. J. Med. 339 (1981).

10. J. Talbott, supra note 7, at 26 (discussing dramatic effects of introduction of autopsychotic 
medications on institutional psychiatry); see generally J. Swazey, Chlorpromazine in Psychiatry: 
A Study of Therapeutic Innovation (1974).

11. “Thorazine,” the first of the major tranquilizers, seems to have been named for Thor, the mytho
logical god of thunder. The relation between god and drug was, I believe, as follows: At the time of 
Thorazine’s introduction electroshock therapy was widely used and constituted the drugs’ most formi
dable competition. The name “Thorazine” suggested that the new drug was related to electroshock 
therapy in the way that thunder was related to lightning: a different but equally powerful manifestation 
of the same phenomenon despite the absence of any visible electric flash. Interestingly, drug recipients 
sometimes drew the same connection, calling the drugs “liquid shock therapy.” Sitnick, Major Tran
quilizers in Prison: Drug Therapy and the Unconsenting Inmate, 11 Willamette L.J. 378, 379 n. 10 
(1975). The names “Largactil” and “Prolixin,” with their obvious overtones of power, speak for 
themselves.

12. Joint Commission on Mental Illness and Health, Action For Mental Health 39 (1961) 
(“These [tranquilizing] drugs have revolutionized the management of psychotic patients in American 
mental hospitals . . . .”). J. Swazey, supra note 10, at 207-24, describes the remarkable inroads that 
drugs had made as early as 1956, less than three years after their introduction.

13. The rate of psychiatric hospitalization in the United States began to decline in 1955 and dropped 
even more sharply after 1965. Bassuk & Gerson, supra note 9, at 47-48.

14. Sterling, Ethics and Effectiveness of Psychosurgery, in Controversy in Psychiatry 126 (J. 
Brady & H. Brodie eds. 1978); see Constitutional Rights of the Mentally III, Hearings Before the Sub
comm. on Constitutional Rights of the Senate Comm, on the Judiciary, 87th Cong., 1st Sess. at 37 (1961) 
(statement of Dr. Overholser) (lobotomy had all but disappeared from hospitals because, according to 
Dr. Overholser, “(s]ince the tranquilizers came in you can get pretty much the same effect by giving 
them these drugs. . . .”; electroshock “has pretty much gone out” too.) [hereinafter cited as Constitu
tional Rights of the Mentally III}.

15. For discussion of the widely noted decline in physical restraint and seclusion, see Goldman, The 
Effect of Chlorpromazine on Severe Mental and Emotional Disturbances, in Chlorpromazine and 
Mental Health: Proceedings of the Symposium Held Under the Auspices of Smith, Kline, 
& French Laboratories, June 6, 1955 19, 29 (within 18 months after introduction of drug therapy, 
average daily number of patients in restraint on one mental hospital ward declined from 11 to 1.5 
patients per day) [hereinafter cited as 1955 Symposium]; see also Constitutional Rights of the Mentally 
III, supra note 14, at 26-27 (statement of Dr. Overholser) (in early 1960s, St. Elizabeth’s Hospital in 
Washington D.C. had largely abandoned mechanical restraints and “padded cells”; in cases of patient 
dangerousness hospital resorted instead to “what might be termed chemical restraints”); Appleton, The 
Snow Phenomenon: Tranquilizing the Assaultive, 28 Psychiatry 88, 89 (1965) (massive doses of major 
tranquilizers given to eight percent of all drug recipients to control assaultive behavior). In the late 
1970s many New Jersey mental hospital wards with which I am familiar, including some wards for 
highly disturbed patients, had no seclusion rooms at all. The hospitals’ reliance on drugs thus was 
reflected in its architectual arrangements.

16. Cf. Szymanski, Simon & Gutteman, Recovery from Schizophrenic Psychosis, 140 Am. J. Psychia
try 335, 336 (1983) (average length of hospitalization 23 days for sample of 44 chronic schizophrenics).

Inside state hospitals, insulin shock, lobotomy, and in many instances, elec
troshock treatment, have yielded to the use of drugs.14 Similarly, seclusion 
and physical restraints are much less in evidence, since high drug doses usually 
accomplish the same ends.15 Average hospitalizations are measured now in 
days and weeks—not in years and lives.16 Indeed, when the mentally ill wish 
to be hospitalized, they may find it difficult to gain admission and more diffi-
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cult to remain for any length of time.17
The introduction of drugs has had a profound effect on the state institutions 

themselves. Private settings such as boarding or nursing homes have replaced 
state hospitals as the preferred housing for the mentally ill.18 There has been a 
vast reduction in the number of patients at state mental hospitals.19 A primary 
function of the hospitals is the institution of drug regimens,20 which will make 
the patients acceptable to private custodians.21 Hospitalization generally lasts 
no longer than is necessary to accomplish that goal.22 Meanwhile, the men
tally ill live a drugged existence in these private settings.23

Despite suggestions to the contrary, the drug regime in psychiatry is not self- 
evidently preferable to the custodial regime it supplanted. Indeed, despite the 
revolution that drugs have wrought in public mental health care, custody— 
defined as close supervision of the patient and restraints on the patient’s free
dom of movement—remains the central part of the state psychiatric regime. 
Today, custody is different only in the sense that private settings have replaced 
public ones, and the restraints used are biological rather than physical.24

The effects of involuntary drugging go beyond mere custody, however. Po
tential drug side effects are among the most serious harms that states impose 
upon persons protected by the Constitution. Patients forced to take drugs—as 
most are25—can be mentally tormented or physically debilitated by the medi-

17. Reich & Siegel, The Chronically Mentally III Shuffle to Oblivion, in Psychiatrists and the 
Legal Process: Diagnosis and Debate 264, 266 (R. Bonnie ed. 1977) (as state mental institutions 
close, only acutely mentally ill admitted; others turned back to community).

18. “Community” treatment and housing of the mentally ill are currently widely preferred to all 
forms of hospitalization. Moreover, the resulting “community” treatment settings and residences are. in 
general, privately rather than state operated. See generally Joint Commission on Mental Illness & 
Health, Action for Mental Health (1961); A. Scull, Decarceration: Community Treat
ment and the Deviant—A Radical View (1977); J. Talbott, the Death of the Asylum (1978); 
Chambers, Alternatives to Civil Commitment of the Mentally 111: Practical Guides and Constitutional Im
peratives. 70 Mich. L. Rev. 1108 (1972); Rhoden. The Limits of Liberty: Deinstitutionalization, Home
lessness and Libertarian Theory, 31 Emory L.J. 375 (1982).

19. The number of patients in American state mental hospitals has decreased from a high of 559,000 
patients in 1955 to 138,000 in 1980. Goldman, Taube, Regier & Witkin, The Multiple Functions of the 
State Mental Hospital, 140 Am. J. Psychiatry 296, 298 (1983).

20. Crane, Clinical Psychopharmacology in Its Twentieth Year, 181 Science 124. 125 (1973) (one 
study reported that 85% of hospitalized schizophrenics receive drugs at any given time); Geller, State 
Hospital Patients and Their Medication—Do They Know What They Take, 139 Am. J. Psychiatry 611, 
612-13 (1982) (a study of state mental hospital housing 281 patients showed 262 were receiving drugs; 
four more were refusing drugs that had been prescribed); Mason, Nerviano & DeBurger, Patterns of 
Antipsychotic Drug Use in Four Southeastern State Hospitals, 38 Diseases of the Nervous System 
541, 541 (1977) (drugs prescribed for more than 93% of patients at four state hospitals).

21. Reich & Seigel, supra note 17, at 270 (patients in nursing homes placed under “chemical re
straint” by giving them large doses of tranquilizing drugs).

22. Id. at 266, 268-70 (patients discharged from hospital into nursing homes, foster homes, shelters, 
and proprietary homes).

23. Drugging of the seriously mentally ill in the “community” is all but universal. See. e.g., P. 
Lerman, Deinstitutionalization: A Cross Problem Analysis 61-62, 64-68 (1981) (76% of former 
hospital patients in boarding homes being drugged); Leaf & Holt, How Wyatt Affected Patients, in 
Wyatt v. Stickney, Retrospect and Prospect 49, 96 (1981) (approximately 80% of former mental 
patients recently discharged from Alabama mental hospital in wake of right to treatment class action 
decree were being drugged); see also S. Estroff, Making It Crazy: An Ethnography of Psychi
atric Clients in an American Community 68-69 (1981) (of 43 chronically mentally ill persons in 
“community” program, 35 received drugs on a constant basis).

24. See infra text accompanying notes 112 to 130 (discussing question of whether drugs also cure 
mental illness).

25. See supra note 20 (describing percentage of patients taking drugs). 
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cations, yet remain mentally ill even with the treatment.26
As this revolution unfolded, drugs received remarkably little attention from 

outside of medical circles. In particular, serious judicial scrutiny of the drugs 
came surprisingly late. It was not until the mid- to late-1970s that patients 
began filing lawsuits claiming that forced medication was unconstitutional.27 
No federal court of appeals reached the merits of a drug refusal lawsuit until 
198028—almost thirty years after the drugs’ American debut and almost a dec
ade after landmark federal court decisions recognizing a “right to [state mental 
hospital] treatment” and the right to trial-like hearings in connection with in
voluntary state hospital commitment.29

The drugging plaintiffs’ rhetoric portrayed state mental patients as ordinary 
medical clients who had the right to decline medical intervention,30 but the

26. See infra note 75 to 104 and accompanying text (discussing certain side effects of drugs).
27. See, e.g, Scott v. Plante, 532 F.2d 939 (3d Cir. 1976), vacated, 458 U.S. 1101 (1982), on remand 

691 F.2d 634 (3d Cir. 1982); Davis v. Hubbard, 506 F. Supp. 915 (N.D. Ohio 1980); Rogers v. Okin, 478 
F. Supp 1342 (D. Mass. 1979), affd in part, rev’d in part, and remanded, 634 F.2d 650 (1st Cir. 1980), 
vacated and remanded sub nom, Mills v. Rogers. 457 U.S. 291 (1982), later proceeding. Rogers v. Com
missioner Dept, of Mental Health, 390 Mass. 489, 458 N.E.2d 308 (1983); Rennie v. Klein. 462 F. Supp. 
1131 (D.N.J. 1978), class injunction issued, 476 F. Supp. 1294 (D.N.J. 1979), modified, 653 F.2d 836 (3d 
Cir. 1981) (en banc), vacated and remanded, 458 U.S. 1119 (1982), on remand, 720 F.2d 266 (3d Cir. 
1983) (en banc); Souder v. McGuire, 423 F. Supp. 830 (M.D. Pa. 1976); Goedecke v. State Dept, of 
Inst., 198 Colo. 407, 603 P.2d 123 (1979) (en banc); In re Boyd, 403 A.2d 744 (D.C. 1979); In re Fussa, 
No. 46912 (Minn. Sup. Ct. June 14, 1976), reported in 1 Mental Disability L. Rep. 332, 456 (1977); 
In re B„ 156 N.J. Super. 231, 383 A.2d 760 (1977); In re K.K.B., 609 P.2d 747 (Okla. 1980).

Earlier cases raising constitutional challenges to involuntary civil commitment involved drugs tan
gentially. .See Bell v. Wayne County Gen. Hosp, at Eloise, 384 F. Supp. 1085, 1100 (E.D. Mich. 1974) ; 
Lessard v. Schmidt, 349 F. Supp. 1978, 1103 (E.D. Wis. 1972), vacated and remanded, 414 U.S. 473 
(1974); see also A. Stone, Mental Health and Law: A System in Transition 53 (1975) (discussing 
Lessard and permissible limits of pre-commitment hearing medication). Because the issue in these 
cases was whether any nontrivial treatment could be forced on patients in advance of a commitment 
hearing, no serious inquiry into the drugs’ attributes was required or made in these cases. A still earlier 
case, Winters v. Miler, 446 F.2d 65 (2d Cir. 1971) cert, denied, 404 U.S. 985 (1971), upheld the right ofa 
nondangerous, involuntarily committed woman to refuse drugs on religious grounds when she had had 
no judicial hearing of any kind in connection with her confinement. Although the Winters opinion 
included some fairly sweeping language, it is unclear whether the decision protected patients (1) who 
refuse drugs on nonreligious grounds, or (2) who are dangerous, or (3) who receive a prior commitment 
hearing.

As early as the late 1960s some prisoners in pro se actions had unsuccessfully challenged forcible 
drugging at correctional facilities. See Smith v. Baker, 326 F. Supp. 787 (W.D. Mo. 1970); Peek v. 
Ciccone, 288 F. Supp. 329 (W.D. Mo. 1968).

Describing the litigation situation as of 1981, one commentator remarked that “the [judge-made] law 
regarding the right to refuse treatment generally, when measured by judicial decisions rather than arti
cles in legal journals, still remains rather sparse.” D. Wexler, Mental Health and Law: Major 
Issues 244 (1981). Since the Supreme Court has never reached the merits of a “right-to-refuse-medica- 
tion” claim, see Mills v. Rogers, 457 U.S. 291 (1982), and Rennie v. Klein, 457 U.S. 298 (1982), the 
issue remains open.

28. Rogers v. Okin, 634 F.2d 650, 656 (1st Cir. 1980) (absent finding of incompetence, drugs cannot 
be forcibly administered solely for treatment purposes); Scott v. Plante. 532 F.2d 939, 945-47 (3d Cir. 
1976) (holding only that right to refuse drug claims raise substantial federal questions).

29. Wyatt v. Aderholt, 503 F.2d 1305 (5th Cir. 1974). The landmark right-to-treatment cases are 
Rouse v. Cameron, 373 F.2d 451 (D.C. Cir. 1966), and Wyatt v. Stickney, 325 F. Supp. 781 (M.D. Ala. 
1971), aff d in part, reserved in part, and remanded sub nom. Wyatt v. Aderholt, 503 F.2d 1305 (5th Cir. 
1979). The landmark challenge to state civil commitment proceedings was Lessard v. Schmidt. 349 F. 
Supp. 1078 (E.D. Wis. 1972).

30. See, e.g., Brief for Respondents, at 46-47, Mills v. Rogers, 457 U.S. 291 (1982) (“In English and 
American jurisprudence individuals have the right to choose between accepting or rejecting medical 
treatment recommended to them by a physician”). Indeed, the same point is suggested by the very 
name given to these constitutional challenges, which are called “right-to-refuse-treatment” (or "drug” 
or “medication”) cases. See, e.g., Brooks, The Constitutional Right to Refuse Anti-psychotic Medications, 
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real import of these cases lay elsewhere. Unlike ordinary medical patients who 
can reject any and all medical treatment, state mental patients can be involun
tarily confined or restrained if they refuse drug treatments. Thus, drug-refusal 
litigants invite the state not to treat them as ordinary patients, but rather to 
manage them with custodial rather than biological means. Patients who refuse 
drug treatment in effect reject the new state psychiatric order, and their right to 
do so is the central issue in “right to refuse drugs” cases.

Drug refusal therefore runs counter to the basic programmatic tenets of con
temporary state psychiatry in every way. Since private boarding facilities are 
unlikely to accept someone who is not being drugged, the patient who refuses 
drugs will remain a public charge. The patient must remain in a secure hospi
tal setting, despite state psychiatry’s presumption against prolonged hospitali
zation. In addition, when drugs cannot be used to manage threatening 
behavior, the disfavored techniques of physical restraint and seclusion must be 
employed.

Confronted by drug lawsuits, with their implied challenge to the current 
drug regime, courts generally have agreed that mental patients enjoy a consti
tutionally protected right to refuse drugs and that states can override this right 
under certain conditions.* 31 The difficult question has been whether to charac
terize those conditions, and thus to delineate the scope of the patients’ rights, 
by using medical or legal constructs. A medical characterization, for example, 
would allow the state to override drug refusals whenever such action was med
ically necessary in the state’s “professional” judgment.32 A legal characteriza
tion, by contrast, would employ no medical standards. Involuntary drugging 
might be barred, for example, unless the state had a “compelling reason” and 
no “less restrictive alternative” to drugging33—familiar legal concepts foreign 
to medical decision-making. Similarly, patients’ procedural entitlements in 
drug matters could be determined by medical constructs, such as the right to 
talk with the treating doctor,34 or legal constructs, such as the right to an ad
ministrative hearing before a lay judge, with attorneys, witnesses, rules of evi
dence, and the like.35

8 Bull. Am. Acad. Psychiatry & L. 179 (1980); Plotkin, Limiting the Therapeutic Orgy: Mental 
Patients’ Right to Refuse Treatment, 72 Nw. U.L. Rev. 461 (1978); Rhoden, The Right to Refuse Psycho
tropic Drugs, 15 Harv. C.R.-C.L. L. Rev. 363 (1980); Shavill, Patients' Rights v. Patients' bleeds: The 
Right of the Mentally III to Refuse Treatment in Colorado, 58 Den. L.J. 567, 572-74 (1981).

31. See, e.g., Rogers, 634 F.2d at 656 (state may override right to refuse drugs when likelihood of 
violence outweighs potential harm to patient or when drugging needed to prevent patients’ deteriora
tion); Rennie, 462 F. Supp. at 1145 and 476 F. Supp. at 1308 ( when patient dangerous to others, when 
refusal caused by underlying mental condition, when drugs are component of full treatment plan, or 
when no alternate treatment available important factors in deciding when state can override right to 
refuse drugs); see also infra text accompanying notes 246 to 258.

32. E.g., Rennie v. Klein, 653 F.2d 836, 855 (3d Cir. 1981) (en banc) (Seitz, C.J., concurring) (only 
“substantial departure from accepted professional judgment” justifies court review).

33. E.g., Rennie v. Klein, 653 F.2d 836, 849 (3d Cir. 1981) (en banc); cf. Romeo v. Youngberg, 644 
F.2d 147, 159-61, 164-66 (3d Cir. 1979) (en banc) (state may not physically restrain mentally retarded 
adult unless compelling reason or no less restrictive analysis exists), rev’d, 457 U.S. 307 (1982).

34. E.g., Rennie, 653 F.2d at 849.
35. E.g., Rennie, 462 F. Supp. at 1147-48; see Shavill, supra note 30, at 590.

This article explores the medical and legal characterizations of the “right to 
refuse drugs.” The implications that these characterizations hold for present- 
day state psychiatry and judicially mandated change also will be explored. 
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Part I argues that the legitimacy of state drugging must be based on a choice 
between “professional” and “political” charters. Both the outcome of constitu
tional “interest weighing” and the subsequent fashioning of a remedy depend 
upon this choice.36 Part II then examines state drugging in light of the consid
erations enumerated in Part I. Without suggesting that either choice is com
pelled, the article argues that there is unprecedented strength in the case for a 
political charter, rather than a professional one, in state drugging matters.

Part III turns to the judicial decisions concerning the right to refuse drugs 
and examines the seemingly unworkable combinations of legalistic substantive 
standards and medical procedures that have appealed to thoughtful courts. 
Part IV takes issue with the courts’ basic orientation and concludes with a plea 
for judicial candor about state drugging of the mentally ill.

I. State Professionalism and The Constitution

When a state acts in a professional capacity, providing medical,37 legal,38 or

36. My approach to this subject differs from others. In general, commentary about the “right to 
refuse drugs” has had two aspects. First, either explicitly or implicitly, drugging is allocated to the 
medical or political (legal) realms of action, see infra notes 40 to 45 and accompanying text; no matter 
which realm is chosen, the choice is usually taken to be self-evident. Second, there is a principled 
discussion of the constitutional rights and interests at stake and an analysis of how these should be 
balanced or adjusted to accommodate drugging’s medical or political nature (depending on which 
realm was chosen). See, e.g, Rhoden, supra note 30, at 375 (right to refuse medication founded on 
constitutional right to privacy); Comment, Madness and Medicine: The Forcible Administration of 
Psychotropic Drugs, 1980 Wis. L. Rev. 497, 500, 542 (various autonomy interests may be asserted in 
right-to-refuse-drug cases).

I believe that the question of whether drugging is “medical” or “legal” is, in fact, the primary issue. 
In my view, however, the answer is not self-evident; rather, the question is arguable, and it deserves all 
the analytical care and attention usually devoted to the legal issues. As I argue in Part I, the outcome of 
constitutional “balancing” in fact turns on the characterization of drugs as “medical” or “legal.”

This approach has its own antecedents and tradition. It is influenced by work on the place of legal 
structures and values in nominally medical realms. See, e.g., A. Brooks, Law, Psychiatry and the 
Mental Health System (1974); A. Stone, Mental Health and Law: A System in Transition 
(1975); Dershowitz, Psychiatry in the Legal Process: "A Knife That Cuts Both Ways", Trial, Feb.-Mar. 
1968 at 29. Second, it owes a debt to the view of constitutional law decisions as choices “among alter
native allocations of [social] decisionmaking authority . . . , [the] allocation of competences.” Tribe, 
Foreword: Toward a Model of Roles in the Due Process of Life and Law, 87 Harv. L. Rev. 1, 11, 13 
(1973) (internal emphasis and quotation marks omitted); see generally M. Walzer, Spheres of Jus
tice (1983). I also am influenced by the linkage of constitutional analysis to painstaking attention to 
facts about drugging. See DuBose, Of The Parens Patriae Commitment Power and Drug Treatment of 
Schizophrenia: Do the Benefits to the Patient Justify Involuntary Treatment?, 60 Minn. L. Rev. 1149 
(1976). While DuBose analyzed drugs’ benefits under experimental conditions and deemed the attitude 
of a reasonable man toward that experimental data as decisive, I believe that a broader base of facts is 
necessary and that DuBose’s “reasonable man” apparatus is not strong enough to do the issue justice. 
Finally, commentators outside of the law and psychiatry domains have argued, as 1 shall, that the 
“professionalization” of constitutional standards is inexplicable as the outcome of judicial “interest 
balancing” and that it reflects something deeper. See Note, Due Process, Due Politics and Due Respect: 
Three Models of Legitimate School Governance, 94 Harv. L. Rev. 1106 (1981).

I devote only passing attention to questions of remedy. Brooks, supra note 30, provides a careful 
discussion of remedies.

37. In addition to the mental hospital drugging cases, see Youngberg v. Romeo, 457 U.S. 307 (1982) 
(physical safety, freedom from restraint, and treatment in a state institution for retarded) ; Parham v. 
J.R., 442 U.S. 584 (1979) (commitment of unwilling children to state hospitals on authority ofa/parent 
or guardian); Estelle v. Gamble, 429 U.S. 97 (1976) (prison doctor’s care); O’Connor v. Donaldson, 
422 U.S. 563 (1975) (mental hospital confinement and lack of care).

38. Jones v. Barnes, 103 S. Ct. 3308 (1983) (public defender); Polk County v. Dodson, 454 U.S. 312, 
325 (1981) (same).
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educational39 services, for example, its authority can be controlled either by 
professional norms and practices or by political processes. Characterization of 
the state’s performance as political or professional provides the means by 
which the state’s power over its citizens is rationalized and controlled.

39. Board of Curators v. Horowitz, 435 U.S. 78 (1978) (state-funded professional school); Ingraham 
v. Wright, 430 U.S. 651 (1977) (public schools); Goss v. Lopez, 419 U.S. 565 (1975) (same).

40. The use of the word “charter” in this article is a loose adaptation of a usage in social anthropol
ogy, which itself is probably derived from legal concepts like “corporate charter.” See generally B. 
Malinowski, A Scientific Theory of Culture and Other Essays 48, 52-53 (1944).

41. For discussion of the diversity of goals in political realms, see generally J. Rawls, A Theory of 
Justice (1971).

This characterization is more than a matter of rhetoric; it involves deciding 
the basic forms of social legitimacy for the state’s action—its “charter.”40 This 
choice, in turn, determines the standards of practice, goals, and methods of 
decision-making by which the activity will be judged. Accordingly, the way in 
which an activity is characterized often will determine the outcome of a consti
tutional challenge to that activity.

Political and professional charters differ tremendously: one regulates the re
lationship of professionals to their clients via professional standards; the other 
controls officials’ relationships to citizens via legal rights and duties. The pro
fessional world is goal oriented, and its charter must therefore accommodate 
single-minded individuals striving toward professional objectives such as med
ical cures. By contrast, the political world is process oriented; its political char
ter must preserve the rights of individuals as they pursue diffuse, and 
sometimes inconsistent, ends.41

The elements of these two charters are not fungible. Any intermingling of 
their elements risks distortion and the creation of social forms, which are 
neither recognizably professional nor tolerably political in nature. Moreover, 
the choice of one charter threatens values that the other charter is designed to 
advance: applying a political charter impels state-professional activity in un
professional directions, while applying a professional charter entails sacrifice 
of legal or constitutional structures.

A. FORCED DRUGGING: A CASE IN POINT

Forced state hospital drugging, a classic case of state professionalism, illus
trates these problems. To recognize a right to refuse drugs is to acknowledge 
legal limits on a state’s power to impose potentially harmful biological inter
ventions on its citizens. The kind of substantive and procedural constraints 
imposed on politically chartered activities, however, simply do not comport 
with the professional aspects of state hospital drugging. When mental patients 
avail themselves of trial-type hearings in drug matters or refuse drugs alto
gether, the nature of the psychiatrist-patient relation changes. That relation 
must be affected when doctors and patients stand as equals and dispute thera
peutic issues before third-party judges—as a political charter would mandate. 
Moreover, if drug refusal is permitted, the doctor-patient relationship is not 
dissolved, as it would be in most medical settings. Instead, the patient, whose 
lack of judgment about psychiatric care presumably contributed to his invol
untary commitment, is empowered to dictate to the doctor charged with his 
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care. The doctor, in turn, must abandon what he or she regards as the pre
ferred treatment—drugs—in favor of what are deemed to be less effective 
treatments or primitive custodial measures. The basic organization of the pub
lic mental health system is threatened and, in theory at least, state hospitals 
face the prospect of being overwhelmed with undruggable, unmanageable 
patients.42

42. See Shavill, supra note 30, at 602-04 (right to refuse drugs will result in sicker patients, longer 
hospitalizations, and demoralized doctors); Stone, Recent Mental Health Litigation: A Critical Perspec
tive, 134 Am. J. Psychiatry 273, 278 (1977) (right to refuse drugs will cause “serious harm to both 
patients and staff. . . reversing 200 years of progress and transforming the 20th century dream of the 
mental health center into the 18th century nightmare of bedlam.”)

43. See supra note 32 and accompanying text.
44. See, e.g., Rennie v. Klein, 653 F.2d at 850-52 (judges’ role limited to reviewing hospital regula

tions to ensure they satisfy constitutional standards); Rogers v. Okin, 634 F.2d at 657 (court's role 
limited to designing procedures which ensure that qualified physician considers patients’ interests).

45. See Stone, The Right to Refuse Treatment: Why Psychiatrists Should and Can Make It Work, 38 
Archives Gen. Psychiatry 358, 360 (1981) (discussing judicial remedy that “transforms the right to 
refuse treatment into a right to make sure one is getting proper and necessary treatment”); see generally 
T. Szasz, Psychiatric Slavery: The Dilemmas of Involuntary Psychiatry as Exemplified by 
the Case of Kenneth Donaldson (1977).

At the same time, the license granted by a professional charter cannot com
port with any view of forced drugging as a political instrument that advances a 
legitimate public purpose, subject to constraints designed to protect individual 
rights. For example, some judges override the patient’s right to refuse drugs 
whenever the hospital’s decision is recognizably “professional” in nature;43 the 
same judges reduce procedural due process to an opportunity for the patient to 
speak with a doctor.44 As a result, the right to refuse treatment is transformed 
into a right to receive “professional” treatment;45 a substantive constitutional 
liberty right becomes no more than an entitlement to a professional judgment 
concerning one’s biological or medical well-being; and the constitutional guar
antee of due process is deemed satisfied by whatever medical judgment hap
pens to be recognized in the psychiatric science of the day.

This conflict is not necessarily between purity of constitutional reasoning on 
the one hand and drug refusers’ health on the other. Mental patients, like 
others, have an interest not only in fair treatment, but also in avoiding harmful 
biological impositions. Moreover, incremental improvements in mental health 
may not be the patients’ primary life goal, especially if the improvement is 
slight and the cost in individual dignity and physical integrity is high. Nor can 
one assume that state psychiatry’s judgments about individual well-being— 
about therapeutic benefit and risk—are inevitably sound or deserving of social 
acquiescence.

Either professional or political values must be sacrificed in such a contro
versy over state professionalism. One can attempt to minimize the sacrifice, 
but given the incompatibility of professional and political charters, some sub
stantial sacrifice is generally unavoidable. The difficult task is choosing which 
principal values to sacrifice.

B. STATE PROFESSIONALISM AND BALANCING OF INTERESTS

1. Characterization is Determinative of the Balancing Process
Courts do not resolve the conflicts posed by state professionalism simply by 
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weighing and balancing individual and public interests. Before balancing 
these interests, courts either consciously or, more often, unconsciously charac
terize the challenged state action in political or professional terms; that is, they 
choose the appropriate charter for that activity.46 * 48

46. For a similar observation, though somewhat critical and confined to Supreme Court decisions 
about schooling, see Note, supra note 36, at 1106-07 (“[T]he standard instrumental approach [i.e. bal
ancing of interests] is effectively abandoned [in the school cases]; reliance . . . [being] placed instead 
on intuitive judgments concerning the legitimacy of school governance . . . [T]he instrumental analysis 
... is not so much flawed by erroneous valuations of the relevant interests as it is simply not applied”). 
Unlike the author of the note, I regard the abandonment (or, at least, postponement) of balancing as 
inevitable, rather than remarkable or deplorable. It also is not obvious that the balancing of interests is 
any less “intuitive”—in that author’s words—than what I have called the process of characterization

47 . 442 U.S. 584 (1979).
48. 430 U.S. 651 (1977).
49. Matthews v. Eldridge, 424 U.S. 319, 334-35 (1976); cf Note, Specifying The Procedures Required 

By Due Process: Toward Limits on the Use of Interest Balancing, 88 Harv. L. Rev. 1510 (1975) (while 
some uncertainty inevitable in balancing, courts’ refusals to specify procedures exaggerates inherent 
problems).

The Supreme Court has wrestled with this problem in a variety of related 
contexts. In Parham v. J.R.P1 for example, minors challenged a state mental 
hospital’s practice of committing children, based on their parents’ signatures 
and consent, without a prior hearing. Should the court have politically charac
terized the plaintiffs as people held involuntarily by the state for treatment 
they did not want, or should the court have characterized the plaintiffs in a 
professional light—as underage medical clients, no different than children ad
mitted to general hospitals for tonsillectomies by their parents? While both 
descriptions are appropriate, the children could not be characterized in both 
ways simultaneously, since the question was whether to require an adversarial 
hearing before their involuntary admission to the hospital, and the two charac
terizations lead to contrary conclusions. Similarily, in Ingraham v. Wright?*  
public school students attacked their teachers’ practice of paddling as constitu
tionally impermissible corporal punishment. Should the physical beating have 
been judged politically, as a constitutionally constrained means for states to 
pursue legitimate public purposes, or should the paddling have been consid
ered professionally, as a disciplinary tool of educators who just happen to 
work in public schools? As these two cases suggest, the characterization of the 
state’s activity analytically precedes the weighing of constitutionally protected 
interests.

To determine what constitutes due process under the fourteenth amend
ment, courts generally state that they weigh the interests of the affected indi
vidual and the government along with the likelihood that enhanced procedures 
can contribute to accuracy in fact-finding.49 The outcome of this process, how
ever, actually will depend on whether the state’s activity has been character
ized as political or professional.

When the court characterizes an activity such as drugging in professional 
terms, the due process balancing formula will reveal a high and benign state 
interest (treating mental illness), an individual interest tempered by the af
fected person’s own substantial stake in the realization of professional goals 
(medical cure), and a small likelihood that additional procedures invented by 
lay judges will improve upon the profession’s own methods for achieving suc
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cess. The same state action, characterized politically, will produce a dramati
cally different outcome, although the formula for due process analysis remains 
unchanged. Judged in nonprofessional, political terms, the state’s action of 
forced biological containment will be viewed as an extraordinary measure. In
dividuals will be viewed as having a substantial interest in resisting such meas
ures, the government’s interest in avoiding less extreme alternatives probably 
will not be seen as overwhelming, and the necessity for enhanced fact-finding 
will be great. The same analysis of characterization applies to the extent that 
courts approach issues of substantive constitutional rights by a similar “weigh
ing” of competing interests.50

50. Youngberg v. Romeo, 457 U.S. at 320 (“In determining whether a substantive right protected by 
the Due Process Clause has been violated, it is necessary to balance ‘the liberty of the individual’ and 
‘the demands of organized society’”); Rogers v. Okin, 634 F.2d at 657 (forced drugging issue in its 
substantive aspects demands “balancing” of individual and public interests); see generally P. Brest, 
Processes of Constitutional Decisionmaking, 903-1017 (1975).

51. See supra notes 37 to 39; see also Chappell v. Wallace, 103 S. Ct. 2362 (1983) (judicial deference 
to professional military judgment).

52. E.g., Parham v. J.R., 442 U.S. at 608-09 (“What process is constitutionally due cannot be di
vorced from the nature of the ultimate decision that is being made .... Here the questions are essen
tially medical in character [the ultimate issue being whether a child may be involuntarily confined to a 
state mental hospital without any hearing, based on parental consent] . . . . Even after a hearing, the 
nonspecialist decisionmaker [if any] must make a medical-psychiatric decision”).

53. Board of Curators v. Horowitz, 435 U.S. at 89-90 (“The decision to dismiss respondent . . . 
rested on the academic judgment of school officials. . . . Like the decision of an individual professor as 
to the proper grade for a student in his course, the determination whether to dismiss a student for 

The weight of the public and private interests remains relevant, of course. A 
mental patient forced to endure group therapy once a week and a mental pa
tient forced to accept immobilizing drug injections administered weekly do not 
have the same interest in resisting the hospital’s actions. In addition, their re
spective claims to freedom present different due process issues. The difficult 
state professionalism cases, however, pit substantial individual interests against 
important state concerns. In these cases—Ingraham, Parham, and the forced 
drugging lawsuits, for example—characterization, or the choice of a social 
charter, carries decisive importance.

2. Why Balancing is Secondary To Characterization

While characterization is determinative of the balancing process, in our law, 
as a matter of social theory or logic, that need not have been so. To the con
trary, the choice between professional and political characterization could 
have depended on a weighing process in which the court assayed individual 
and public interests in political and profession-neutral terms. Were that the 
case, characterization and constitutional weighing would remain linked: char
acterization would then follow from, rather than precede, the court’s analysis 
of individual and public “interests.” Several considerations, however, compel 
the conclusion that courts first characterize an activity and only afterwards 
weigh the interests involved.

The Supreme Court’s recent state-professionalism opinions suggest the pri
macy of characterization.51 The Justices do not identify or address this precise 
question, but they have described the state action being challenged as “medi
cal”52 or “educational”53 in nature and have attached significance to such de
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scriptions. At the same time, the opinions do not suggest that these 
descriptions were arrived at through even a preliminary analysis or weighing 
of social and individual interests.54

academic reasons requires an expert evaluation of cumulative information and is not readily adapted to 
the procedural tools of judicial or administrative decisionmaking”).

54. On the other hand, Supreme Court opinions do consider the effects of constitutional decision
making on day-to-day professional functioning. To this extent, the Court’s characterizations turn on a 
form of institutional analysis. See, e.g, Youngberg v. Romeo, 457 U.S. at 322 (“courts must show 
deference to the judgment exercised by a qualified professional [at state mental retardation facility]” 
and thereby minimize “interference by the federal judiciary with the internal operations of these insti
tutions”); Ingraham v. Wright, 430 U.S. at 682 (“additional administrative safeguards [in connection 
with public school corporal punishment] . . . would . . . entail a significant intrusion into an area of 
primary educational responsibility”); Goss v. Lopez, 419 U.S. at 583 (formal due process procedures 
eschewed because they would destroy “effectiveness” of public school suspensions viewed “as a part of 
the teaching process”). This type of analysis does not flow from weighing or balancing individual and 
social interests. In terms of the framework adopted in this article, however, the analysis is incomplete 
because it does not explain why the impact of a political characterization on professional values and 
institutions counts for more than the potential impact of a professional characterization on political 
concerns and institutions.

55. E.g., Youngberg v. Romeo, 457 U.S. 307, 325 (1982) (any professional judgment about physical 
restraint and institutional safety satisfies due process); Parham v. J.R., 442 U.S. 584, 608 (1979) (doc
tor’s medical judgment, based on information traditionally relied on by physicians, satisfies constitu
tional due process); Rennie v. Klein, 653 F.2d at 855 (Seitz, J„ concurring) (urging “substantial 
departure from accepted professional judgment” standard in forced drugging cases).

56. E.g., Parham v. J.R., 442 U.S. at 613 (“independent medical decisionmaking process, which in
cludes ... [a] thorough psychiatric investigation” satisfies procedural due process); Goss v. Lopez, 419 
U.S. at 583 (in requiring informal “give-and-take” between school disciplinarian and student facing 
suspension and in declining to mandate more formal procedures, Court “imposed requirements which 
are, if anything, less than [what] a fair-minded principal would impose upon himself to avoid unfair 
decisions”); see also Board of Curators v. Horowitz, 435 U.S. 78, 90 (1978) (academic dismissal proce
dures need not be adversarial to satisfy due process).

57. One Supreme Court opinion, Buck v. Bell, 274 U.S. 200 (1926), stands out because the Court saw 
no need to characterize state professional activity as either professional or political. The Court allowed 
Virginia to forcibly sterilize an institutionalized, retarded woman to prevent her bearing retarded chil
dren. In his opinion, Justice Holmes declined to characterize sterilization as a medical activity subject 
to a professional charter. Id. at 203-05. Rather, Justice Holmes accepted biological alteration as a 
legitimate political device, and thereby implied that judges and legislatures could make legal judgments 
in such extraordinary realms as compulsory sterilization without recourse to professional norms or 
considerations. Sterilization arguably is an acceptable measure under a professional charter, yet it is an 
unfathomable anomaly under a political one. Holmes refused to recognize the distinction.

Indeed, Virginia’s arguments for a professional characterization of compulsory sterilization—that the 
woman was incompetent and the operation would speed her release from the institution, id. at 203-05_  

In addition, courts have not hesitated to frame state-professionalism rulings 
and remedies in professional terms.55 Thus, courts have interpreted the proce
dural and substantive due process guarantees to require nothing more than 
“professional” procedures.56 No profession-neutral calculus of interests, how
ever, could accord so precisely with professional judgment and practice, espe
cially given the range of activities members of a profession can perform while 
remaining “recognizably professional.” Moreover, tomorrow’s “recognizably 
professional” actions automatically pass constitutional muster under these le
gal tests. Courts, however, could not apply any profession-neutral analysis of 
interests to these actions without knowing what the future will bring: they 
must defer to professionalism as such. Professionalism, therefore, is a basic 
element in constitutional analysis which cannot be reduced through further 
analysis to public and private “interests.” It therefore is clear that in constitu
tional controversies over state professionalism, courts both write and think 
about professionalism as an irreducible entity.57
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c. “discovering” characterizations

Political and professional characterizations are not easy to make, describe, 
or defend. Perhaps as a result, courts usually construct state-professionalism 
opinions as though no choice at all were involved.

When a court describes some exercise of state psychiatric power as a “medi
cal decision” for example, it may style its pronouncement as a factual discov
ery rather than a legal decision—as though “medicalness” inhered in the 
situation itself.58 Courts that “discover” characterization in this manner ignore 
the alternative characterization.59 They also ignore the fact that, depending on 
the context, the very same exercise of state power may be characterized in one 
case as legal or political and, in another case, as medical.60

are echoed in today’s forced drugging cases. See, e.g., Brief of the American Psychiatric Association at 
25-26, Rennie v. Klein, 653 F.2d 836 (3d. Cir. 1982) (failure to impose treatment “irresponsible” when 
patients’ objections “senseless”); Shavill, supra note 30, at 602 (failure to impose drug treatment over 
patients’ refusals results in increased length of hospitalization due to ineffectiveness of other treat
ments).

Buck v. Bell probably would be decided—or rationalized—differently today. See, e.g., In re Grady, 
85 N.J. 235, 262 n.8, 426 A.2d 467, 481 n.8 (1981) (decision to allow sterilization of mentally retarded 
adult based only on best interests of incompetent, not convenience of society).

58. See Parham v. J.R., 442 U.S. at 609, 613 (questions essentially medical in character; independent 
medical decision-making process appropriate to make necessary decisions); cf. Chappell v. Wallace, 103 
S. Ct. 2362, 2367 (1983) (courts should defer to professional military judgments).

59. See supra note 52 to 53 (discussing Supreme Court cases describing state action as medical or 
educational in nature).

60. Compare Parham v. J.R., 442 U.S. 584, 609 (1979) (parent’s decision to place child in a state 
hospital medical in nature and demands only careful medical examination) and Addington v. Texas, 
441 U.S. 418, 433 (1979) (“clear and convincing” evidence required in proceeding to commit an adultto 
state mental hospital) with Vitek v. Jones, 445 U.S. 480, 495 (1980) (adversary hearings required before 
prison inmate transferred to state psychiatric facility, although question “essentially medical”). See 
also Chappell v. Wallace, 103 S. Ct. 2362, 2366 (1983) (“The complex, subtle, and professional deci
sions as to the composition, training, equipping, and control of a military force are essentially profes
sional military judgments, subject always to civilian control of the Legislative and Executive Branches”) 
(quoting Gilligan v. Morgan, 413 U.S. 1, 10 (1973)) (emphasis in original). Thus, in Chappell the 
judgments were “professional” for purposes of judicial scrutiny and “political” for purposes of execu
tive and legislative control.

61. See, e.g., Appelbaum & Gutheil, “Rotting with Their Rights On": Constitutional Theory and 
Clinical Reality in Drug Refusal By Psychiatric Patients, 7 Bull. Am. Acad. Psychiatry & L. 306, 315 
(1979) (legal arguments supporting right to refuse medication do not fit with clinical reality); Arm
strong, The Use of Psychotropic Drugs in State Hospitals: A Legal or Medical Decision?, 29 Hosp. & 
Community Psychiatry 118, 118 (legal constraints have “usurped” physicians’ authority to make 
medical decisions); Comey, Patients' Rights: Too Much Courting, Not Enough Caring, in Refusing 
Treatment, supra note 7, at 49, 50 (psychiatric treatment essential ingredient in hospitalization; deci
sion to commit patient involuntarily should overcome any right to refuse medication).

62. See, e.g., Cole, Patients' Rights vs. Doctors' Rights: Which Should Take Precedence?, in Refusing 
Treatment, supra note 7, at 56, 67 (“right to refuse treatment” cases must be analyzed within context 
of constitutional and common law principles concerning individual’s privacy rights); Plotkin, supra note 
30, at 463 (as long as public not endangered, individual retains ultimate power to make health 
decisions).

Much of the medical and legal debate over forced drugging stalls at the 
point of characterization. One side insists that forced drugging is a self-evident 
“medical” prerogative,61 while the other side just as confidently contends it is a 
self-evident political measure, which should be subjected to legal rules.62 The 
proponents of a medical charter base their characterization upon a portrayal of 
drugs as medical therapy and of state hospitals as medical settings. Proponents 
of a political charter, on the other hand, picture drugs as instruments of state 
action and draw the appropriate conclusions. These views are mirror images 
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of each other, equally rigid and doctrinaire.63 Neither side acknowledges that 
both the medical and political characterizations are plausible64 and that what 
is needed is a principled way of choosing between the two.

D. CHOOSING BETWEEN THE PROFESSIONAL AND POLITICAL
characterization: six factors

Since the political and professional realms cannot be reduced to a single 
universe of interest, an intricate, comparative analysis is unavoidable in state
professionalism cases. The professional characterization’s cost to political val
ues must be measured against the political characterization’s cost of profes
sional accomplishment. As courts approach the question of characterization, 
they must consider a number of factors in determining whether to choose one 
characterization over the other. No single factor is determinative; rather, as 
will be seen in the following discussion, the factors’ relation to each other var
ies with the particular practice considered.

1. Utilitarian and Means Considerations65
When characterizing a practice, two important considerations are its overall 

contribution to human well-being (whether for good or ill) and the way it

63. The very language judicial opinions use to describe drugs has become stylized. Opinions adopt
ing a political characterization describe drug actions using nonmedical terminology that emphasizes the 
chemicals’ similarity to classical deprivations of liberty. These courts write of the drugs’ “behavior 
modifying capacity,” Goedecke v. State Dept, of Inst., 198 Colo. 407, 603 P.2d 123, 126 (1979) (en 
banc); term them “chemical restraints,” Halderman v. Pennhurst State School and Hosp., 612 F.2d 84, 
108 (3d Cir. 1979) (en banc), rev’d and remanded, 451 U.S. 1 (1981), on remand, 6Ti F.2d 647 (3d Cir. 
1982), rev’d on other grounds, 104 S. Ct. 900 (1984); and either attach the label “major tranquilizer,” In 
re K.K.B., 609 P.2d 747, 748 (Okla. 1980); or use other nonmedical expressions, such as “powerful,” 
Romeo v. Youngberg, 644 F.2d 147, 166 n.43 (3d Cir. 1980) (en banc), rev’d, 457 U.S. 307 (1982), to 
underscore the drugs’ potential for drastic action.

Opinions adopting a professional characterization take the opposite approach. Using language over
laden with medical and curative connotations, these opinions describe the drugs as “treatment,” Rennie, 
653 F.2d at 844; and label them “antipsychotics,” id. at 839 n.2, a term that underscores their medical, 
putatively curative nature.

Rhetorical stylization is not objectionable in itself: drugs have to be described in some way. Styliza
tion, however, cannot substitute for a considered choice between the political and professional charters 
for forced drugging. The problem will not be moved closer to a solution if drugs are pictured as self- 
evident instruments of cure or depicted as obvious behavior-modifying biological restraints.

The first Rennie district court opinion, 462 F. Supp. 1131, is a notable exception to these generaliza
tions. It described drugs as curative, id. at 1136-37, but nonetheless characterized them politically. 
Interestingly, the judge used the terms “major tranquilizer,” id. at 1136, and “antipsychotic,” id. at 
1138, but generally settled on a neutral term—“psychotropic”—to describe the drugs. Id. at 1137.

64. Of course, there is sizable literature presuming that one solution will advance medical and polit
ical (or constitutional) values alike and thus that neither set of values need be sacrificed. Indeed, one 
argues for that unique solution by pointing out how alternative measures impair either legal or political 
concerns. The possibility of such a uniquely satisfactory solution appears, however, to be small—par
ticularly in the drug cases. See infra notes 75 to 121 and accompanying text (discussing effects of 
drugs). For an example of this viewpoint, see Brotman, Behind the Bench in Rennie v. Klein, in Refus
ing Treatment, supra note 7, at 31, 40-41 (District Court Judge Brotman, reflecting on decision in 
Rennie, noted that ruling was compromise that would hopefully satisfy patient advocates and medical 
profession alike; and hoped that decision would “spur the reforms that are so badly needed” and would 
produce “better patient care to satisfy the demands of society”). For further discussion of Judge Brot- 
man’s ruling, see infra text accompanying notes 275 to 293. See also Brooks, supra note 30, at 216 (“The 
medications refusal dialogue between psychiatrists and lawyers should . . . concentrate ... on ways in 
which the two professions can join forces to solve the intricate and complex problems that confront 
both.”)

65. The term “utilitarian” is used loosely; for example, it does not imply that large numbers of 
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makes its contribution.* 66 Difficult questions arise, since the issues involved are 
often technical and the determination of the amount of “good” accomplished 
can be intertwined with professional judgment.

individuals deriving small benefits from drugs necessarily count for more than a small number of 
individuals suffering greatly.

66. While these two related factors are obviously relevant, I do not believe they are decisive in any 
class of cases. Other factors can outweigh them. Compare DuBose, supra note 36, at 1153-57 (determi
native factors are likelihood of improvement, scope of improvement, and dangers involved in treating 
or not treating). For further discussion of this point, see infra text accompanying notes 75 to 130.

67. See In re Gault, 387 U.S. 1 (1967) (failure of national juvenile justice system’s discretionary 
components to rehabilitate youngsters and system’s weak claim on professional status led Supreme 
Court to impose political charter, in form of procedural regularity mandated by due process, on state 
juvenile courts.)

68. For further discussion of self-characterization, see infra text accompanying notes 131 to 187.

There is a strong temptation to accept a professional characterization when 
considering the contribution of a particular practice. It is natural to assume 
that professionals would not prescribe treatments that generally are harmful. 
Moreover, the treatment’s very adoption would make it prima facie profes
sional. Nonetheless, where the practice promises to accomplish little, or if the 
treatment requires no professional judgment or expertise, the case for a profes
sional characterization is weakened considerably.67

2. Self-Characterization

The institution’s own performance can serve to characterize itself. Some 
missteps bespeak political overreaching, while others are the result of uninten
tional carelessness, human fallibility, or lack of knowledge. An institution’s 
attempts to correct its errors and its relations with the people subject to it are 
elements of self-characterization. If single institutional episodes are hard to 
characterize in these terms, institutions—like people—can also reveal their 
true nature over the course of years; thus, history is important.68

A mismatch between judicial characterization of an institution and the insti
tution’s self-characterization can reduce court decrees to futility—or worse. 
Political characterization by judges leads to the fashioning of constitutional 
rights in a way calculated to remedy and deter state overreaching. If the insti
tution’s mistakes do not have that character, judicial decisions will be heavy- 
handed and needlessly destructive of the good accomplished by the institution. 
Similarly, professional characterization by the courts produces a version of 
constitutional rights that is deferential in the face of scientific uncertainty and 
that is designed to address only occasional, flagrant lapses in institutional per
formance. Thus, if an institution is following the classical forms of state over
reaching, the professional characterization will not respond to the wrong. As a 
result, the characterization can accomplish nothing, or it may exacerbate the 
wrong by lending constitutional sanction to the action.

3. The Relevant Profession’s Performance

Looking beyond a particular professional practice, a third consideration 
turns on the status and performance of the relevant profession itself. When the 
profession’s promise of social benefit is in question, whether the profession is 
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usually as good as its word becomes important.69

69. For further discussion, see infra text accompanying notes 190 to 199.
70. For further discussion, see infra text accompanying notes 200 to 206.
71. See infra text accompanying notes 207 to 210 (discussing problems associated with judicial inter

vention); see also Fletcher, The Discretionary Constitution: Institutional Remedies and Judicial Legiti
macy, 91 Yale L.J. 635, 691 (1982) (“Because of the intractable nature of questions concerning 
treatment for mental patients, the Court may conclude that constitutional rules of liability are ill-suited 
to define and protect whatever non-procedural interests the mentally ill and retarded may have .... 
[TJhe importance the Court attaches to mental patients’ needs does not outweigh the cost to the legiti
macy of the judicial process necessarily entailed in enforcing such a right.”)

72. See infra text accompanying notes 211 to 216 (discussing costs of political characterization as 
constraint of judicial power).

4. Traditional Allocations of Social Power
The fourth consideration is the traditional allocation of social power be

tween professionalism and politics with respect to the practice or institution in 
question. Each culture and era will have made a decision on this question and 
the courts must either reckon with or defer to that decision.70

5. Appropriateness
A fifth factor concerns the ability of the practice or institution to operate 

under legal (or professional) rules and procedures. While the utilitarian and 
means consideration calls upon courts to weigh the institution’s contributions 
to well-being under present arrangements, this fifth consideration requires 
judges to estimate how judicially decreed changes would affect the balance of 
good and harm. This allows for recognition of social inertia. Moreover, cer
tain matters that a profession handles badly can be handled in an even worse 
fashion if treated as a political problem, for example. In that case, despite a 
relatively harmful state professional practice, the courts nonetheless might de
fer and choose a professional characterization.71

6. Judicial Limitations
The last two factors mentioned are closely related to the sixth factor: the 

limited ability of courts to impose a legal charter on a recalcitrant social arena. 
For example, if doctors, legislators, and the public at large regard a practice as 
medical in nature, and if it has been traditionally allocated to the medical 
domain, a court’s contrary conclusion will meet with resistance and could 
prove impossible to enforce at any acceptable cost.72

E. HOW THE SIX CONSIDERATIONS RELATE TO EACH OTHER

As already noted, none of the six considerations is singularly decisive, and 
each has the potential to override the others. For example, a court might defer 
to lackluster professionalism, overriding the first (and third) considerations, if 
the problem seemed intractable and social acceptance of a political characteri
zation was doubtful (factors four, five, and six). Yet neither the intractability 
of the problem nor the popular feeling that courts should stay their hand 
should prevent political characterizations when the institution’s overreaching 
is serious.
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The fourth factor, consideration of tradition, can be powerful, but allocation 
of functions between the professional and political realms change over time. 
Thus, the traditional allocation, standing alone, can hardly be decisive. In
deed, the advent of state mental hospitals was the culmination of a movement 
to allocate insanity to the professional rather than the political domain.73 The 
second factor, self-characterization, also is not decisive. The underlying social 
problem can prove resistant to any kind of realistic remedy. As a result, there 
would be no pressing need to match the true character of the wrong (self
characterization) with an appropriate remedy. Moreover, an institution’s self
characterization, as discerned by judges, can vary radically from consensus 
views—a circumstance that should give courts pause. Courts can draw the 
wrong conclusions about self-characterization if they are exposed to inaccu
rate, incomplete, or misleading trial presentations of the relevant facts. Even 
judges confident about their conclusions must consider whether any judicial 
remedy can be effective in the face of a social and institutional resistance; thus, 
the sixth factor can override the second.

73. G. Grob, supra note 2, at 10 (“Virtually none of the legislation enacted by colonial legislatures 
[in the 18th century] referred to the medical treatment of the insane; it emphasized mainly the social 
and economic side of mental illness”); see also Dershowitz, The Origins of Preventive Confinement in 
Anglo-American Law—Part II: The American Experience, 43 Cin. L. Rev. 781, 788 (1974) (until 19th 
century, confinement of mentally ill preventive, not curative or therapeutic). For discussion of the shift 
to professionalism, see D. Rothman, supra note 2, at 109-54.

74. See infra notes 85 to 104 and accompanying text.

II. The Proper Constitutional Characterization 
of Forced Drugging

a. utilitarian and means considerations

Have major tranquilizers proved to be a valuable contribution to the treat
ment of mental illness? If one answers positively, the case for a professional 
characterization seems strong. A negative response, on the other hand, calls 
into question our reliance on professional judgments about the drugs. The first 
inquiry then must be the utility of the drugs themselves, and the method by 
which that utility—or disutility—is achieved.

The question of the drugs’ contribution raises three issues. First, whether 
and to what extent the drugs increase the patients’ well-being? Given the po
tential for serious drug side effects,74 a null or minimal contribution substan
tially weakens the case for a professional characterization.

Second, if the drugs do contribute to patient well-being, is that contribution 
peculiarly medical? Some measures, such as regular diet, absence of physical 
abuse, clean surroundings, and simple human kindness, may be therapeutic 
but may not be properly considered as a uniquely medical treatment. While 
the professional characterization of drugging is enhanced if drugs are truly 
medical or “antipsychotic” measures, the argument is diminished if drugs are 
simply chemical restraints, their therapeutic value deriving from their power to 
restrain or benumb.

Third, what role do the drugs play in state psychiatry? If the drugs are truly 
antipsychotic, the consequent reduction in mental illness would explain why 
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the number of state-institutionalized, physically restrained patients has de
creased. If, however, the drugs are simply a means by which patients can be 
transferred from state institutions to private custodial care, no antipsychotic 
effects are necessarily achieved, and the need to defer to medical judgment is 
considerably weakened. The near-universal use of drugs in state psychiatry 
raises a presumption that they are beneficial. The true therapeutic effect of the 
drugs can indicate, however, that the benefits accrue less to the patients them
selves than to those who care for them.

1. Positive Drug Effects

Drug treatment clearly benefits many patients by minimizing or even elimi
nating psychotic symptoms such as hallucination or catatonic posturing.75 Pa
tients who used to hear voices no longer hear them, for example, or the 
urgency of the voices diminishes.76 This benefit lasts only as long as the pa
tients continue to take the drugs, and the drugs on occasion can actually in
duce hallucinations.77 Even so, drugs minimize psychotic symptoms often 
enough that they are called “antipsychotics.”78 Drugging can also lengthen 
the interval between psychotic relapses, so that drugged patients are hospital
ized, on average, less frequently than are those who are drug-free. Moreover, 
drugging can reduce the duration of psychotic episodes, as measured by the 
length of hospitalization.

75. See Comment, supra note 36, at 512 (psychotropic drugs used to counter delusions and 
hallucinations).

76. Id.
77. See Van Putten, Mutalipassi & Malkin, Phenothiazine Induced Decompensation, 30 Archives 

Gen. Psychiatry 102, 102 (1974) (describing drug-induced hallucinations).
78. American Psychiatric Association, Tardive Dyskinesia: Report of the Task Force on 

Late Neurological Effects of Antipsychotic Drugs 2 (1979) (while these drugs do calm agi
tated or manic behavior, they are not simply sedatives, and older term “tranquilizers” is misnomer).

79. May, Tuma, Yale, Potepan & Dixon, Schizophrenia—A Follow-up Study of Results of Treatment, 
33 Archives Gen. Psychiatry 481, 482 (1976).

80. Hogarth, Goldberg, Schooler, Ulrich & the Collaborative Study Group, Drug and Sociotherapy 
in the Aftercare of Schizophrenic Patients II. Two- Year Relapse Rates, 31 Archives Gen. Psychiatry 
603, 605 (1974).

Over periods shorter than two years, however, the advantage of drugs over nondrug treatment is 
more pronounced. One study estimated that after one year, 40% of drugged patients relapse compared 
to 70% of the nondrugged. Hogarty, Schooler, Urich, Mussare, Ferro & Herron, Fluphenazine and 
Social Therapy in the Aftercare of Schizophrenic Patients, 36 Arch. Gen. Psychiatry 1283 1292 
(1979).

81. Carpenter, Heinrichs & Hanlon, Methodologic Standards for Treatment Outcome Research in 

According to empirical studies, the effect of the drugs on the length and 
frequency of hospitalization is statistically significant. One study, for example, 
found that over a three-year period, drugged patients were hospitalized on av
erage about 200 days while drug-free patients were hospitalized on average 
300 days.79 It is estimated that eighty percent of undrugged schizophrenics 
and fifty percent of drugged schizophrenics will suffer relapses and require 
rehospitalization within two years.80 These figures demonstrate that drugs, 
though far from being a panacea, are effective.

It is easy, however, to read too much into studies that document the drugs’ 
effectiveness. The numbers, figures, and comparisons largely concern rehos
pitalization rates,81 but do not measure the drugs’ effectiveness against the 
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most persistent aspects of mental illness: mental deterioration, inability to 
work, and the loss of capacity for human relationships.82 Moreover, the drugs’ 
overall contribution to declining relapse rates does not mean that each pa
tient’s chance of relapse is diminished. A substantial minority of patients seem 
to suffer relapses more frequently because of drugs,83 and leading drug re
searchers suggest that, in practice, fifty percent of schizophrenics can derive no 
actual benefit from continued medication.84

Schizophrenia, 138 Am. J. Psychiatry 465, 468 (1981) (vast majority of treatment outcome studies 
focus exclusively on relapse rates).

82. Carpenter, McGlashon, & Strauss, The Treatment of Acute Schizophrenia Without Drugs: An 
Investigation of Some Current Assumptions, 134 Am. J. Psychiatry 14, 15 (1977); (rehospitalization 
rates do not adequately reflect social functioning); Rifkin, Quitkin, Rabiner & Klein, Fluphenazine 
Decanoate, Fluphenazine Hydrochloride Given Orally and Placebo in Remitted Schizophrenics: Relapse 
Rates After One Year, 34 Archives Gen. Psychiatry 43, 44 (1977) (drugs have only proven effective 
in preventing severe psychotic symptoms, such as delusions and hallucinations; the quality of patients’ 
lives can remain miserable despite drugging).

83. Kurucz & Fallon, Dose Reduction and Discontinuation of Antipsychotic Medication, 31 Hosp. & 
Community Psychiatry 117 (1980).

84. Gardos & Cole, Maintenance Antipsychotic Therapy: Is the Cure Worse Than the Disease?, 133 
Am. J. Psychiatry 32, 34 (1976); see also Kurucz & Fallon, Dose Reduction and Discontinuation of 
Antipsychotic Medication, 31 Hosp. & Community Psychiatry 117, 119 (1980) (7% of schizophrenic 
in-patients whose drug therapy discontinued showed improvement within 90 days); Marder, von Kom- 
men, Docherty, Rainer & Bunney, Predicting Drug Free Improvement in Schizophrenic Psychosis, 36 
Archives Gen Psychiatry 1080, 1080 (1979) (8 of 22 psychotic schizophrenic patients improved sub
stantially during 30-day drug-free period); May, Van Putten & Yale, Predicting Outcome of Anti
psychotic Drug Treatment From Early Response, 137 Am. J. Psychiatry 1088, 1088 (substantial number 
of schizophrenics do just as well after drug therapy discontinued).

85. See, e.g., Rennie, 653 F.2d at 843 (referring to tardive dyskinesia as drug treatments’ “most seri
ous” side effect); Brooks, supra note 30, at 185 (incidence of tardive dyskinesia clearly high enough to 
warrant legal, protective action).

86. See, e.g., American Psychiatric Association, supra note 78, at 2 (tardive dyskinesia now 
recognized as general public health problem of major proportions); Gardos & Cole, Overview: Public 
Health Issues in Tardive Dyskinesia, 137 Am. J. Psychiatry 776, 776 (1980) (response of medical pro
fession to tardive dyskinesia has shifted from “mild concern” to “panic’).

87. See generally American Psychiatric Association, supra note 78, at 23-42; Crane, supra note 
20; Klawans, Goetz & Perlik, Tardive Dyskinesia: Review and Update, 137 Am. J. Psychiatry 900 
(1980).

2. Irreversible Side Effects of Drugs
“Side effects” are on the opposite side of the drug equation: the unpleasant, 

unwanted sequelae of drug taking. Many of these effects disappear when drugs 
are discontinued or shortly thereafter; some can persist for some time, how
ever, and can become permanent.

Tardive Dyskinesia. In recent years, one side effect known as “tardive
dyskinesia,” has aroused the most legal interest85 and medical concern86 be
cause of its “irreversible” nature. The tongue, mouth, and chin are common 
sites of tardive dyskinesia: the tongue sweeps from side to side, the mouth 
opens and closes, and the jaw moves in all directions. Fingers, arms, and legs 
may display comparable movements; swallowing, speech, or breathing can be 
affected as well. The movements are uncontrollable, although their intensity 
varies from case to case. In severe cases, the involuntary movements impede 
walking and even digestion. Health can be endangered, and often the victim’s 
appearance becomes grotesque.87 Tardive dyskinesia is common: estimates of 
the disorder’s prevalance rates (the proportion of patients with tardive dys
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kinesia at any particular time) range as high as sixty-five percent; fifteen to 
twenty percent is a widely accepted estimate.88 It can develop after prolonged 
drug exposure, normally six months or longer, and usually persists throughout 
the patient’s lifetime.89 There generally is no cure.90

88. See e.g., American Psychiatric Association, supra note 78, at 43-44; Gardos & Cole, supra 
note 86, at 776.

There are reports of irreversible drug side effects other than tardive dyskinesia. For example, one 
study has found that prolonged drug administration induces a permanent, paranoid form of psychosis, 
which is associated with tardive dyskinesia-like physical symptoms. Chouinard & Jones, Neuroleptic- 
Induced Supersensitivity Psychosis: Clinical and Pharmacologic Characteristics, 137 Am. J. Psychiatry 
16, 16 (1980). Another has found that drug-induced Parkinsonism, which symptoms include tremor 
and a masked facial expression, becomes permanent as well. Transcript of Testimony, Vol. XVII at 19- 
20, Rennie v. Klein, 476 F. Supp. 1294 (D.N.J. 1979) (testimony of Dr. George Crane).

89. Jeste & Wyatt, Tardive Dyskinesia: A Review of the Treatment Possibilities, 10 Psychiatric An
nals 26, 37 (1980). This study noted, however, that perhaps a third of the cases might reverse them
selves if the drugs were withdrawn.

90. American Psychiatric Association, supra note 78, at 137-53 (no therapies for tardive dys
kinesia have been proven safe and effective).

91. Many “reversible” side effects persist for weeks—and even months—after drug discontinuation. 
Hall, Jackson & Swain, Neurotoxic Reactions Resulting From Chlorpromazine Administration, 161 J. 
A.M.A. 214, 218 (1956) (6 of 90 patients receiving drug therapy showed Parkinson-like neurological 
disorders for 60 days or more after drug therapy ceased). It is commonly said that most reversible drug 
side effects either abate spontaneously or respond well to anti-Parkinsonian medication. See, e.g., Ren
nie, 462 F. Supp. at 1138. Many patients find, however, that these side effects persist throughout drug 
administration and do not respond to measures short of dose reduction or drug discontinuation. See 
Estroff, supra note 23, at 110 (“For our group [of about 40 outpatients] taking meds always meant 
developing visible side effects. The shakes, stiffness, blank expression, gait, leg jiggling, eye rolling, and 
facial grimacing, were physical markers to others and were badges of patienthood to themselves”); 
Chouinard, Annable & Ross-Chouinard, Fluphenazine Enanthate and Fluphenazine Decanoate in the 
Treatment of Schizophrenic Outpatients: Extrapyrimidal Symptoms and Therapeutic Effect, 139 Am. J. 
Psychiatry 312, 314 (1982) (despite receiving anti-side effect drugs, about 75% of the patients studied 
complained of “reversible” side effects); Shapiro, Shapiro & Wayne, Treatment of Tourett’s Syndrome, 
28 Archives Gen. Psychiatry 92, 96 (1973) (virtually all patients treated with Haloperidol, a com
mon antipsychotic, develop akinesia); see also Groves & Mandel, The Long Acting Phenothiazines, 32 
Archives Gen. Psychiatry 893 (1975).

92. Van Putten & Mutalipassi, Fluphenazine Enanthate Induced Decompensations, 16 Psychomatics 
37, 39 (1975).

3. Reversible Side Effects
Reversible drug side effects generate much less concern than does tardive 

dyskinesia. The distinction between reversible and irreversible side effects, 
however, is academic to patients who are constantly maintained on drugs, 
since many suffer as long as the drugs are administered and it is irrelevant that 
their suffering would abate if they could stop taking the drugs.91

Akathesia. One common “reversible” side effect, for example, that is
persistent and very hard to five with is called “akathesia,” which is

a subjective state and refers not to any particular type or pattern of 
movement, but rather to a subjective need or desire to move. This 
urge to move is always accompanied by affective distress and, objec
tively, is usually manifested by restless pacing, inability to sit still, 
fidgetiness and continuous alternations in posture. With the subtle 
akathisias, the patient may not pace or use the word ‘restless,’ and 
complain instead of ‘nervousness,’ ‘irritability,’ ‘impatience,’ ‘feeling 
keyed up,’ or of an ‘inability to feel comfortable.’92
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Although “anxiety” and “pacing” can seem a small price to pay for freedom 
from acute, serious mental illness—a trade, in effect, of psychotic symptoms 
for neurotic ones—many patients dislike akathesia intensely and feel they can
not get on with their lives while it rules them.93 While drug recipients often 
find the symptoms of their own mental illnesses to be “normal” and part of 
themselves, they usually perceive akathesia and other side effects as foreign 
and objectionable. Moreover, akathesia’s symptoms appear odd and patholog
ical, even in the mental hospital context where odd behavior is not unusual.94

93. Id:, Van Putten, Mutalipassi & Malkin, Phenothiazine-Induced Decompensation, supra note 77, at 
105 (1974).

94. One mental patient, being deposed in the Rennie lawsuit, recalled that patients:
“march back and forth in the coldest weather. . . you see people out there in State clothes 
with odd shoes or . . . sock, just socks ...” .,
Q. These people march back and forth?
A. “They pace back and forth as if in a cell.”
Q. You think that has to do with the drugs?
A. “It certainly does because why would they do it unless—it’s not normal.”

Joint Appendix 69b-70b, Rennie v. Klein, 653 F.2d 386 (3d Cir. 1981).
95. Rifkin, Quitkin & Klein, Akinesia: A Poorly Recognized Drug-Induced Extrapyramidal Behav

ioral Disorder. 32 Archives Gen. Psychiatry 672, 672 (1975).
96. Joint Appendix, supra note 94, at 66b.
97. See, e.g., Opton, Psychiatric Violence Against Prisoners: When Therapy is Punishment, 45 Miss. 

L.J. 605, 641 (1974), quoting an interview with a drug recipient:
“There is no other feeling like it. Nothing to relate to, no experience anyone would normally 
go through in their life. It affects you mentally and physically and you feel suicidal. The 
physical effects are so bad you can’t stand it. You get muscle spasms . . . you get lockjaw; 
you can’t control your tongue; you get leg cramps; you get so tired (as if you’ve been up three 
days in a row) you lie down. But you can’t stay down for more than three or four minutes 
because your knees begin to ache .... Your thoughts are broken, incoherent; you can’t hold 
a train of thought.for even one minute. You’re talking about one subject and suddenly you’re 
talking about another. You start to roll a cigarette, drop it. pick up a book, take a shit, forget 
to wipe your ass. Your mind is like a slot machine, every wheel spinning a different thought. 
Q. What do you mean, you feel suicidal?
A. “. . . The thought of suicide keeps recurring in order to alleviate, once and for all, the 
tortuous effects of the drugs.”

See also N. Mailer, The Executioner’s Song 328 (1979):
“And they shot me with that foul drug Prolixin and made a zombie out of me for four months. 
1 was virtually paralyzed. I couldn’t stand up without help and when I was raised to my feet 

Akinesia. Another common, reversible drug side effect is “akinesia,”
the behavioral and psychological opposite of akathesia. It is manifested by a 
reduced capacity for physical or mental spontaneity. Patients display “few 
gestures, unspontaneous speech, and particularly, apathy and difficulty initiat
ing usual activities.”95 It is accompanied by a mental state resembling demor
alization. Patients speak of being “in a stupor,” acting like a “zombie,” and 
walking around with a “shuffle, head hung down, looking . . . like [you’re] not 
seeing anything.”96

Distress, Disphoria, and Drug-Induced Psychosis. Some patients endure
drug-induced mental states far worse than the demoralization of akinesia. For 
these people, drugs are the most painful, distressing ordeal they have ever ex
perienced—in a different class than prolonged solitary confinement or physical 
deprivation.97
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Such severe distress, like other serious side effects of the drugs, is not un
common. One study found that ten percent of the mentally ill respond to 
drugs with deep dysphoria—depression or profound unhappiness—while an
other forty percent endure a less intense but similar reaction.98

I’d wonder what the fuck I wanted to stand up for and I’d sit back down. When it was driving 
me the worst I went for three weeks without sleep. I just sat on the corner of the bed—I 
hallucinated to the edge of insanity . . . . I lost about 50 pounds. I just couldn’t get the food 
to my mouth. Getting up to take a piss was a major effort, I dreaded it, it would take me 
about 15 to 20 minutes—I couldn’t get the pants buttoned. . . “

Id. at 405.
The Executioner’s Song is described as a “true life novel”; see Babcock, Gary Gilmore’s Lawyers, 32 

Stan. L. Rev. 865, 865 (1980). For another discussion of patients’ views, see Sitnick, Major Tranquiliz
ers in Prison: Drug Therapy and the Unconsenting Inmate, Williamette L.J. 378, 378-79 nn. 10, 11 
(1975) (prisoners describe Prolixin as “torture" and “punishment” drug); cf. Mikkelson, Detlor & Co
hen, School Avoidance and Social Phobia Triggered By Haloperidol in Patients with Tourette’s Disorder, 
138 Am. J. Psychiatry 1572, 1574 (1981) (a study of nonschizophrenic patients who “experienced an 
onset of unprecedented, severe feelings of anxiety” when treated with haloperidol, a commonly used 
antipsychotic drug).

A number of prominent research psychiatrists report that drugs impel some patients to attempt sui
cide, and mental patients have drawn the same conclusion. See, e.g., Alarcon & Carney, Severe Depres
sive Mood Changes Following Slow Release Intramuscular Fluphenazine Injection, Brit. Med. J. Sept. 6, 
1969 at 564 (10 of 124 patients developed severe depression, and 5 patients committed suicide); Joint 
Appendix, supra note 94, at 393a (John Rennie testified that the drug Prolixin “increases your depres
sion ... it makes you want to kill yourself’); see also S. Estroff, supra note 23, at 105 (side effects of 
Prolixin treatment included anxiety, self-doubt, distress, and suicidal thoughts). Other psychiatrists 
remain unpersuaded, however, and there are few relevant studies on the relationship between antip
sychotic treatment and suicide. It is clear, though, that drugs induce demoralization and extremely 
unpleasant subjective states, whether or not patients actually are driven to suicide.

98. Van Putten & May, Subjective Response As a Predictor of Outcome in Pharmacotherapy: The 
Consumer Has a Point, 35 Archives Gen. Psychiatry 477. 478 (1978).

99. Van Putten, Mutalipassi & Malkin, Phenothiazine Induced Decompensation, supra note 77, at 102; 
see also Simpson, Varga & Haber, Psychotic Exacerbations Produced By Neuroleptics, 37 Diseases of 
the Nervous System 367, 367-68 (1976) (discussing drug-induced exacerbation of psychosis).

100. The drugs can, however, cause a permanent psychotic condition. See supra note 97.
101. American College of Neuropsychopharmacology—Food and Drug Administration Task Force, 

Neurological Syndromes Associated with Anti-Psychotic Drug Use, A Special Report, 28 Archives Gen. 
Psychiatry 463, 464 (1973); see supra note 91 (discussing reversibility of pseudo-Parkinsonism).

102. Scott v. Plante, 532 F.2d at 945 n.8; Rennie v. Klein, 462 F. Supp. at 1138. See also Mitchell & 

There are also reports of drug-induced psychotic episodes, although no psy
chiatric consensus exists on the extent of this problem. Researchers have 
described a group of patients—eleven percent of one sample and in another 
sample thirty-five percent of patients taking a particular drug—who underwent 
“a sudden and dramatic exacerbation of psychosis, an experience of abject ter
ror” that was drug induced.99 These episodes, although intense, are regarded 
as reversible.100

Pseudo-Parkinsonism. The drugs commonly cause a form of pseudo
Parkinsonism, which is marked by retarded muscle movements, “masked” fa
cial expression, body rigidity, and tremor. It causes the shuffling gait that has 
become almost the hallmark of drugged patients, although the symptoms are 
generally regarded as reversible.101

Physical Complications. Reversible, physical complications are well
documented. Muscle spasms, blurred vision, and dry mouth are common, as is 
drug-caused interference with sexual functioning and inhibition of sexual in
terest.102 More serious physical complications exist, but are comparatively 
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rare.103 A very small number of patients are apparently inflicted with a drug- 
induced sudden death syndrome, in which the patient becomes dramatically 
more psychotic and then, for no apparent reason, dies.104 105

Popkin, Antipsychotic Drug Therapy and Sexual Dysfunction in Men, 139 Am. J. Psychiatry 633, 635 
(1982) (rate of sexual impairment in drugged men appears to be “fairly high”, while next to nothing 
known about incidence of problem in women).

103. Shavill, supra note 30, at 584-85 (other serious side effects of antipsychotic drugs include eye 
and skin damage, liver disorders, and agranulocytosis).

104. Rennie, 462 F. Supp. at 1138.
These serious physical effects occur infrequently, at least when compared with the drugs’ psychologi

cal side effects. Some physicians, however, report life-endangering, physical complications of drugs to 
be common. A New York City medical examiner, for example, attracted public attention in 1978 when 
he charged that these drugs (along with “minor tranquilizers” like Valium) were implicated in “a large 
percentage” of mental patient deaths within his jurisdiction. According to this doctor, patients “vom
ited into their lungs” because drugs interfered with the body mechanisms that normally prevent vomit
ing. Other patients, he said, died after being “tranquilized to the point where they were unable to feel 
pain that would act as a warning of the presence of severe medical illness,” while still others were too 
drugged to call attention to their distress. N.Y. Times, July 17, 1978, at Al, col. 1.

Similar conclusions were expressed by a state mental hospital doctor in Rennie. Exhibit 48 (Deposi
tion of Dr. LoPrete), Rennie v. Klein, 476 F. Supp. 1294 (D.N.J. 1978). This physician headed the 
medical services ward at a New Jersey state hospital. According to his testimony, patients at the hospi
tal died because drugs suppressed their gag reflexes, totally benumbed them, or brought on a fatal 
pneumonia by interfering with their lung functioning. Furthermore, the physician testified that large 
numbers of elderly patients had fallen and injured themselves because of oversedation. Claims such as 
these have not been systematically tested, since they originate with practitioners rather than researchers, 
and they remain conjectural. Even so, the lack of attention paid such reports is remarkable.

105. 197 U.S. 11 (1905).
106. O’Connor v. Donaldson, 422 U.S. 563, 586 (1975) (Burger, C.J., concurring).
107. Jacobson could have left Massachusetts for a jurisdiction that had no compulsory vaccination 

law. Jacobson, 197 U.S. at 36.
108. Jacobson was punished by a fine and imprisonment for not accepting a vaccination, but he was 

not physically compelled or even ordered to submit to an injection. Id. at 14.
109. Id. at 38-39.
110. See supra note 57 (discussing Buck v. Bell, 274 U.S. 200 (1926)).

4. Drug Effects Compared to Effects of Other State Professional Measures

Although the drugs’ potential for harm is widely acknowledged, few appre
ciate that the magnitude and incidence of harm place drug treatment in a class 
apart from other coercive, extraordinary state measures (with the exception of 
the death penalty for crime and the possibility of a military conscriptee’s death 
in combat) that have been upheld by the Supreme Court.

In Jacobson v. Massachusetts'^ a case sometimes cited to demonstrate that 
state psychiatry’s interventions are not unprecedentedly severe,106 the Supreme 
Court upheld a statute punishing as a crime the refusal to submit to smallpox 
vaccination. Vaccination, however, involves minimal harms when compared 
to the harms caused by forced state drugging. Moreover, one could legally 
avoid the harms imposed by the Massachusetts statute,107 and the state did not 
seek to impose the treatment by direct force.108 109 Even so, Jacobson upheld the 
statute only as applied to someone unable to demonstrate that the vaccination 
would harm him.'09 By contrast, many mental patients face demonstrable, se
rious drug-caused harms, and brute force—or the threat of it—is routinely 
brought to bear to compel submission.

The early twentieth-century case law upholding compulsory sterilization of 
retarded people110 provides another example of state-coerced, biological inter



1984] Mental Illness and Drugs 1747

vention. Despite harsh edicts, pro-sterilization decisions emphasized the safety 
of medical procedures involved, which the courts said carried with them no 
appreciable danger of side effects or harm, other than the intended one of inca
pacitating the reproductive system.111 By comparison, modern psychiatric 
drugs cause much more serious harms, and their effects range far beyond the 
states’ avowed purpose in using them. If sterilization or vaccination routinely 
made jaws, arms, legs, and hands twitch interminably, or caused demoraliza
tion or produced incessant pacing, it is not obvious that those measures would 
have been allowed. No matter how one measures drug benefits, the potential 
harms of drugs are constitutionally remarkable.

111. See e.g., Buck v. Bell, 274 U.S. at 205 (sterilization involves no medical danger to patient); State 
v. Feilen, 70 Wash. 65, 126 P. 75, 77 (1912) (vasectomy less serious than tooth extraction).

112. Cf. DuBose, supra note 36, at 1182-83 (no legitimate state interest in involuntary, forced drug
ging if purpose only to control internal, nondangerous aspects of patient’s condition).

113. See generally Sterling, supra note 14, at 98 (discussing prior procedures thought at time to be 
curative, while in fact only debilitative).

114. G. Grob, supra note 2, at 20; A. Deutsch, supra note 2, at 79-80 (“tranquilizer” believed to 
have curative effect by reducing pulse).

115. D. Rothman, supra note 2, at 133-154.

5. How Drugs Work

Although the drugs’ harms can be assessed apart from any other considera
tion, their contribution to a patient’s well-being is related to the issue of their 
putative “antipsychotic” action. Certain harms can be tolerable if the drugs 
promise a net positive benefit by curing mental illness. If the drugs are used 
only for custodial purposes, however, these harms are less acceptable.112 
Clearly, physical restraint and chemical sedation are not acceptable when their 
use results in physical deformity and mental torment. If drugs produce bene
fits merely by tranquilizing or restraining patients, the risks of side effects can 
be intolerable. If, on the other hand, drugs are “antipsychotic,” then they be
long to the family of medical measures, such as chemotherapy, whose severe 
side effects are sometimes an acceptable cost of their beneficial effect.

Drugs are not the first treatment in psychiatry to be described as curative or 
“antipsychotic.” Indeed, claims for an “antipsychotic” effect have been made 
on behalf of every era’s commanding psychiatric therapy. Lobotomy, insulin 
shock, and, in earlier times, bleeding and purging have all been said to possess 
curative effects beyond their immediate result, which was the weakening or 
mutilating of the patient until no energy was available for psychotic behav
ior.113 Benjamin Rush presented his nineteeth century invention of the “tran
quilizer”—a chair with straps and other gadgets—as a truly medical invention, 
possessing curative properties beyond those of simple restraint.114 State 
mental hospitals themselves also were thought to be uniquely curative. At 
least in theory, the hospitals’ location, administrative structure, and architec
ture supplied an environment replete with social and personal ordering, the 
absence of which was deemed to be the cause of mental illness.115

It is difficult to evaluate such claims, or to distinguish, except in crude intui
tive ways, between true “antipsychotic” measures and mere palliatives or ad
juncts to custody. The physiological causes and concomitants of mental illness 
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remain matters for speculation.116 Physiologically, antipsychotic effects cannot 
be confidently distinguished from crude measures—such as bleeding, purging, 
and, in all probability, lobotomy—which render individuals too weak or pre
occupied to attend to their psychotic urgings. On the other hand, it is conceiv
able that simple physical restraint and unadorned psychiatric hospitalization 
do set off brain reactions no less “antipsychotic” in nature than the reaction to 
drugs. However, if every such measure—crude restraint, simple housing ar
rangements, and brain surgery alike—qualifies as “antipsychotic,” then that 
concept is almost meaningless. In this regard, the fact that psychiatric inter
vention comes in drug form does not enhance its claim;117 as a class, drugs are 
not inherently more plausible pretenders to antipsychotic status than brain sur
gery, physical manipulation, or therapeutic “talk.”118

116. A widely held theory states that the drugs block the effects of a brain neurotransmitter and in 
that way attack the very causes of mental illness. See Comment, supra note 36, at 498 n.6 (citing 
authorities). Recent work, however, has challenged this theory. See Van Kammen, Docherty, Marder, 
Rayner & Bunney, Long Term Pimozide Pretreatment Differentially Affects Behavioral Responses to 
Dextroamphetamine in Schizophrenia: Further Exploration of the Dopamine Hypothesis of Schizophre
nia, 39 Archives Gen. Psychiatry 275, 280 (1982) (research findings seriously question hypothesis of 
simple pathogenic involvement of single neurotransmitter). Because it now appears schizophrenia is 
not a function of any one brain neurotransmitter, id., it can no longer be said that drugs act on the 
“cause” of schizophrenia. Cf American Psychiatric Association, supra note 78, at 2 (while drugs 
have “real and selective antipsychotic effects” in schizophrenia, they are “rarely, if ever, curative”).

117. From at least the 17th century onward, mental illness has been “treated” by drugs such as 
hellebore, camphor, asafoetida, opium, hemlock, bromides, and sodium amytal. 1955 Symposium, 
supra note 15, at 176-78.

118. Even before publication of the article by Van Kammen, Docherty, Marder, Rayner & Bunney, 
supra note 116, the relationship between drugs and schizophrenia was always speculative. Moreover, 
the effects of the drugs themselves do not necessarily bespeak peculiarly antipsychotic action.

Indeed, in the drugs’ early years, many drug enthusiasts, who were closely evaluating the chemicals’ 
effects on patients, concluded that beneficial drug effects resulted from brain damage, a process rather 
like that of lobotomy. See, e.g, 1955 Symposium, supra note 15, at 72 (discussing and criticizing cur
rent theory that drugs represented “chemical lobotomies”); id. at 51 (remarking that drugged patients 
develop signs of “basal ganglion dysfunction” which appear to increase along with drugs’ psychiatric 
effectiveness); see also Deniker, Experimental Neurological Syndromes and the New Drug Therapies in 
Psychiatry, 1 Comprehensive Psychiatry 92, 100 (1960) (co-discoverer of Thorazine suggests that 
drugs’ side effects resemble symptoms and sequelae of various forms of brain encephalitis and that “the 
somatic disease may be necessary to cure the mental illness”). Apart from such theorizing, many ob
servers were convinced by careful examination of drug-treated patients that these drugs did not affect 
the basic symptomatology of schizophrenia:

We have had cases in which there has been a remarkable social improvement [because of 
drugs], but our findings are that underneath this the [pathological] ideation and often the 
affect, is not fundamentally changed. . . . [T]here is . . . less overt verbalization of the 
psychotic delusions when the patient is on the drug.

1955 Symposium, supra note 15, at 94.
Other observers noted that:

There is no question that the patients on phenothiazines changed dramatically in relation to 
the on/off drug condition. However, it should be emphasized that the observed changes did 
not suggest that the patient was any less schizophrenic. For the most part, it merely meant 
that the group exhibited less florid symptomatology. For example, patient R.M. still heard 
voices while receiving thioridazine, but he no longer shouted at them or did cartwheels in 
response to their commands. In consequence, he appeared to be more “normal, and people 
were able to relate to him in a more reasonable fashion. In fact, in R.M.'s case, the drug 
plateau was such that he could go out and work for short periods of time while he was on the 
drug. Had the drugs been a bit more effective, they might have reduced his bizarre behavior 
to a point below the critical threshold, making it possible for his family and the community to 
accept him again. The drug enables some patients to function independently of the hospital, 
while the bizarre behavior of others is not sufficiently reduced, and they must remain. A third
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The effects of the drugs appear “antipsychotic,” but the overall picture is 
mixed. Their prophylactic effect against future mental illness, although not 
overwhelming statistically, can be impressive.* 119 Nonetheless, most acute 
psychotic episodes abate with or without drugs. Drugs appear to be ineffective 
against the progressive mental and social deterioration of schizophrenics. 
Many patients seem to derive no benefit from drugging, and the drugs are 
often no more than modestly effective at what they do.120 Moreover, the drugs 
have effects—notably akinesia, which renders patients subdued, compliant, 
and unspontaneous—that hardly qualify as antipsychotic, which could explain 
the drugs’ effectiveness. Arguably, the drugs diminish psychotic symptomatol
ogy and delay relapse not by acting on the causes of mental illness, but simply 
by slowing the patient’s mental processes.121 Without a convincing theory to 
justify drugs’ special claims, and with more prosaic explanations of drug “suc
cess” available, it would appear that drugs should be deemed, at best, a limited 
“antipsychotic” measure.

group of patients improve enough with drugs to function part-time on their own. Neverthe
less, all of these patients are still schizophrenic, and there is no evidence that any enduring 
and fundamental change has been achieved by medication.

Grinspoon, Ewalt & Shader, Long Term Treatment of Chronic Schizophrenia: A Preliminary Report. 4 
Int’l J. Psychiatry 116, 126-27 (1967). See also Insanity Defense Work Group, American Psychiatric 
Association Statement on the Insanity Defense, 140 Am. J. Psychiatry 681, 686-87 (1983) (while treat
ment helpful in reducing overt signs and symptoms of mental illness, cure not necessarily achieved or 
nondangerousness assured); Comment, supra note 36, at 562 (psychotropic drugs do not cure schizo
phrenia but relieve symptoms).

119. See supra note 80 and accompanying text (discussing relapse rates of patients).
120. See supra notes 81 to 84 and accompanying text (discussing effectiveness of drugs).
121. See supra note 118; see also 1955 Symposium, supra note 15, at 73 (“In some, this drug induced 

reduction in drive, motility and impulsivity may be so pronounced that it assumes Parkinsonian pro
portions. Far from constituting complications, however, these actions are held to be closely related to 
the drug’s psychiatric effectiveness”); Deniker, supra note 118, at 92 (noting that Thorazine characteris
tically “produces a very unique syndrome of psychomotor indifference”).

122. See generally 1955 Symposium, supra note 15. The drugs’ potential for changing the nature of 
state hospitals—making them calmer, more treatment-oriented places—was the object of much sympo
sium discussion. Id. at 83-84. Increased discharge rates were anticipated, but the disappearance of 
mental hospitals as such generally was not. Rather, a calmer and reduced patient population was 
expected to permit hospitals to be more effective therapeutically. Id. at 88-89, 145. A few symposium 
participants, however, did see the potential for a dramatic shift to nonhospital care. See, e.g, id. at 166- 
67 (drugs would enable most patients to be cared for at home or at “travelling clinics”); see also Swazey, 
supra note 10, at 216-19 (noting dramatic shift away from custodial care in “disturbed wards” since 
advent of drugs).

6. Drug Effects and the New State Psychiatric Regime
Powerful, benevolent, antipsychotic properties cannot be inferred from the 

wide use of drugs by state psychiatry. The drugs undeniably have custody
enhancing effects which alone can account for every distinctive feature of the 
modem state psychiatric system. Indeed, it would appear that much the same 
system would have evolved based on drugging even if the drugs had no claim 
at all to antipsychotic effects.

Despite the drugs’ warm reception into state psychiatry, it was not assumed 
in 1953 that Thorazine and other drugs would have revolutionary conse
quences for the mental health system.122 For decades the building blocks of 
state mental health policy had remained hospitalization, public custody, and 
physical restraint. State psychiatry had accommodated new therapies as they 
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were developed without the system undergoing any fundamental structural 
change.

To comprehend why drugs proved to be so different from predecessor thera
pies (without supposing drugs to be miraculous cures), the reasons behind the 
resilience of the old psychiatric regime must be understood. Earlier therapies 
were used too rarely to have much impact. For example, only a minority of 
patients underwent lobotomy operations.123 In addition, a therapy such as lo
botomy could be so debilitating that administering it actually diminished the 
patient’s chance of hospital discharge.124 Moreover, even when a therapy, 
such as electroshock, enjoyed wide use and was not permanently debilitating, 
its effects could be too short-lived or modest and too dependent on a hospital 
setting to appreciably reduce the institutional census. Thus, long-term hospi
talization remained indispensable; physical restraints continued, and states 
kept operating the mental hospitals.

123. Sterling estimates that in the 40 years since its invention about 50,000 lobotomies have been 
performed. Sterling, supra note 14, at 150.

124. Id. at 134-35.
125. One participant at a medico-legal conference observed that: “[T]he Eskimos used specially re

inforced igloos for their psychotics, and the Aruba on the equator have specially reinforced palm 
houses. Even primitive societies do not try to keep their community psychotics in standard housing. 
Wyatt v. Stickney, Retrospect and Prospect 218 (L. Jones & R. Parlour eds. 1981).

126. See Reich & Seigel, i«/>ranote 17, at 270 (some drugged patients either remain in bed or wander 
around “zombie-like”); Note, A Common Law Remedy for Forcible Medication of the Institutionalizd 
Mentally III, 82 Colum. L. Rev. 1720, 1739 (1982) (sufficiently high doses of drugs may immobilize 
patients). Prisons and juvenile institutions, as well as mental hospitals, use drugs as restraints. See 

Drugs Are Different. Drugs differ from previous forms of treat
ment in each of these respects. Drugs subdue psychotic behavior but do not 
generally debilitate patients in the process. Moreover, administering the drugs 
does not require a medical setting. No machines are involved, no elaborate 
medical precautions are necessary, and no specially trained medical staff is 
required. Patients must only be persuaded to swallow a pill or to submit to an 
injection, both of which can be done anywhere. Thus, drugs promise long- 
lasting effects outside of a hospital setting.

Drugs and Deinstitutionalization. Drugs make custody possible without
its traditional physical trappings. To house a drugged population, the thick 
walls, physical barriers,125 geographical isolation, and staff supervision of state 
mental hospitals are generally unnecessary.

Any custodian, particularly one of the mentally ill, must keep his or her 
charges’ behavior within limits that the institution can accommodate. He or 
she must be able to issue commands with confidence that they will be followed, 
or else he or she must be able to subdue the patients by force—a task generally 
requiring a large staff, a secure building, and a willingness on the staff s part to 
inflict and to endure physical insults. Drugs, however, allow patients to be 
confined in marginally staffed, minimally secure, and fragilely constructed 
community settings, as opposed to physically secure hospitals.

Drugs and the Decline of Physical Restraint. Drugs are remarkably ef
fective restraining devices126 and are easier than physical restraint to adminis
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ter and maintain, but restraint is not their most important custody-enhancing 
effect. Drugs also possess a remarkable potential for undermining individual 
will and self-direction, thereby producing a psychological state of unusual re
ceptiveness to the directions of custodians. When this condition progresses too 
far, it is deemed akinesia, but in its milder forms, the phenomenon, which 
renders confinees submissive and compliant,127 is almost certainly an intended 
result of state drugging.

Plotkin & Gill, Invisible Manacles: Drugging Mentally Retarded People, 31 Stan. L. Rev. 637, 639-44 
(1979) (drugs given to retarded inmates for tranquilizing effect despite absence of any medical reason 
for drugging); see also Nelson v. Heyne, 491 F.2d 352 (7th Cir.) (nonphysicians’ drugging of juveniles in 
correctional facility to control excited behavior held unconstitutional), cert, denied, 417 U.S. 976 (1974).

127. See Van Putten, May & Wilkins, Importance of Akinesia: Plasma Chlorpromazine and Prolactin 
Levels, 137 Am. J. Psychiatry 1446, 1446 (1980) (patient exhibiting symptoms of akinesia “seemingly 
locked in some peaceful apathetic remoteness”).

Two doctors who ingested one of these drugs as an experiment described this effect:
[I]t was marked and very similar in both of us: within ten minutes a marked slowing of 
thinking and movement developed, along with profound inner restlessness. Neither subject 
could continue work, and each left work for over 36 hours. Each subject complained of a 
paralysis of volition, a lack of physical and psychic energy. The subjects felt unable to read, 
telephone or perform household tasks of their own will, but could perform these tasks if de
manded to do so [sic]. There was no sleepiness or sedation; on the contrary, both subjects 
complained of severe anxiety.

Belmaker & Wald, Haloperidol in Normals, 131 Brit. J. Psychiatry 222 (1977). This psychological 
state, induced in confinees, must be every overweening jailer’s ideal.

128. It is hardly surprising that a participant at the 1955 Symposium on Thorazine commented that 
“[ejvery day at least one or two ward people mention how much easier their job is since we started 
putting Thorazine to such wide use.” 1955 Symposium, supra note 15, at 98.

Drugs also ease the burden of the custodian’s remaining tasks, such as keep
ing his charges nourished and clean. Physical restraints and seclusion made 
every requirement of confinee life an onerous staff task. Physically restrained 
patients were individually fed by staff, or by mechanical means. Similarly, 
staff accompanied every restrained or secluded patient to the bathroom; if pa
tients could not leave their rooms, staff had to clean up after patients who 
soiled themselves. Simple tranquilization or chemical sedation involved the 
same problems: patients too tranquilized to walk or follow instructions might 
just as well be physically restrained, from the staff’s point of view. By contrast, 
drugged patients are generally ambulatory and, as just noted, unusually sensi
tive to direction from their custodians. They can walk to the dining area en 
masse, feed themselves, return to their quarters, and relieve themselves. This 
condition entails minimal staff effort.128

Drugs and the Shift to Private Forms of Custody. Drugs thus supplanted
physical restraint because they are more effective restraints. They reduce the 
role of the psychiatric hospital by making a secure form of custody possible 
without the hospital’s large staff, protective architecture, and geographical iso
lation. The connection between drugs and state psychiatry’s third distinctive 
feature—the shift to private custody of the mentally ill—is, however, more 
subtle. Drugs, in theory, could coexist with a system of small, publicly oper
ated custodial arrangements, such as a network of state-operated boarding 
homes. What, if anything, ties drugs to the system of private custody for the 
mentally ill?



1752 The Georgetown Law Journal [Vol. 72:1725

The connection is built upon a cultural attitude toward drugs and physical 
restraint, respectively. Were it not for drugs, physical restraint, confinement, 
and crude somatic measures for subduing confinees would have remained the 
primary means of dealing with serious mental illness. Private facilities that 
routinely bound, shackled, restrained, benumbed, or secluded the mentally ill 
would be intolerable today, because the state jealously guards its monopoly on 
physical force.129 Thus, shifting custody from public to private institutions de
pended on the invention of a treatment form that made private management of 
mental illness consistent with evolving general norms about physical force and 
restraint. What private custodians cannot be allowed to accomplish with phys
ical restraint, they can do even more efficiently by drugging—without serious 
objection from any quarter. It is simply taken for granted that drugs are a 
medical measure unconnected to police or custodial purposes.130

129. Such arrangements, however, have flourished in other eras. See Dershowitz. The Origins of 
Preventive Confinement in Anglo-American Law - Part I: The English Experience, 43 U. Cin. L. Rev. 1, 
40-44 (1974) (describing physical abuse in “private madhouses” in 17th- and 18th-century London).

130. See infra note 201 and accompanying text (discussing drugs’ cultural status as medical 
prerogative).

131. See supra text accompanying note 68.
132. See supra notes 85 to 90 and accompanying text (discussing tardive dyskinesia).

Thus, every distinctive feature of the new public mental health regime is 
paralleled by the chemical properties of the drugs, none of which is curative in 
nature or necessarily benevolent in effect. A society motivated by desires to 
phase out state hospitals to save money, to transfer the mentally ill into private 
custody to free the state from official responsibility, and to employ restraints 
more powerful and effective than leather straps or straitjackets, would embrace 
drugs even if the mentally ill suffered more as a result. At the very least, one 
cannot conclude that state psychiatry’s wide adoption of the drugs is evidence 
of the chemicals’ benevolence or “antipsychotic” mode of action.

B. SELF-CHARACTERIZATION

Given the drugs’ double-edged promise as medical and custody-enhancing 
measures, and given the plausible picture of state psychiatry using drugs pri
marily for their custody-enhancing effects, the next factor in state-professional 
analysis takes on added weight. By the mistakes it has made and by its re
sponse to those mistakes over the past thirty years, state psychiatry may have 
marked itself as a professional (or political) undertaking. In other words, state 
drugging may have characterized itself.131

1. The Psychiatric Response to Tardive Dyskinesia

One drug side effect, tardive dyskinesia,132 is an important test of self-char- 
acterization. Because of its irreversible and often grotesque symptoms, tardive 
dyskinesia is widely considered to be the most serious potential consequence of 
drugging. Did state psychiatry’s posture toward tardive dyskinesia bespeak 
the high traditions of medical science, with doctors paying it close attention? 
Or did state psychiatry approach tardive dyskinesia with the attitude of custo
dians, determined to protect their most effective means of control at almost any
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cost? Precisely because of tardive dyskinesia’s seriousness, which would at
tract public attention, custodians would ignore the disorder.

State psychiatry adopted the second posture. Tardive dyskinesia was slow to 
be acknowledged by academic psychiatrists and slower still to enter the calcu
lations of ward physicians, who, throughout the 1970s, virtually ignored it.

Academic Psychiatrists. In the late 1950s and early 1960s, a few reports,
usually involving individual patients, appeared on tardive dyskinesia.133 The 
condition had no agreed-upon name and was thought to be rare. Indeed, the 
evidence of its very existence was not overwhelming.134

A breakthrough, and an omen of research psychiatry’s attitude, came in 
1967. Dr. George Crane, a National Institute of Mental Health researcher, 
had examined patients in randomly selected mental hospital wards and re
ported that nearly thirty percent of them—at the time, an unheard of percen
tage—manifested tardive dyskinesia’s symptoms.135 Crane’s findings, 
however, met with disbelief, derision, and admonition not to invent a side ef
fect without any “clinical or scientific evidence” to back it up.136

Crane’s report threatened to change prevailing patterns of drug use.137 
Tardive dyskinesia recalled the disgraced lobotomy operation whose perma
nent side effects had proven to be its downfall.138 The vehement adverse reac-

133. Crane, Tardive Dyskinesia in Patients Treated with Major Neuroleptics: A Review of the Litera
ture. 124 Am. J. Psychiatry 40 (Supp. 1968) [hereinafter cited as Crane, A Review of the Literature}, see 
also Crane, Tardive Dyskinesia in Schizophrenic Patients Treated with Psychotropic Drugs, in Second 
Int’l Symp. on Action Mechanism and Metabolism of Psychoactive Drugs Derived from 
Phenothiazine and Structurally Related Compounds 209, 217 (1967) [hereinafter cited as 
Crane, Tardive Dyskinesia Report}.

134. Crane, A Review of the Literature, supra note 133, at 45.
135. Crane, Tardive Dyskinesia Report, supra note 133, at 216.
136. Id. at 218 (discussion remarks of Dr. Kline).
Dr. Crane’s paper and the response to it constitute, 1 believe, two pivotal events in 20th century 

psychiatry. Crane’s findings challenged the prevailing view that drugs, unlike lobotomies, had no wide
spread, permanent side effects. Moreover, Crane depicted tardive dyskinesia as a potentially disfig
uring rather than trivial condition.

Crane delivered his report orally before an audience that included two pre-eminent psychiatrists: the 
American, Dr. Nathan Kline, and the Frenchman, Dr. Pierre Denber. An “emergency discussion” 
ensued. Dr. Kline disagreed with Crane completely. Since the introduction of neuroleptics, he said, 
there had been “no great change in the appearance of the patients” in mental hospitals. Id. at 218. 
“Let us not produce an epidemic of side-effects and papers,” Kline admonished Crane, “unless there is 
real evidence of it, either clinically or scientifically.” Id. Furthermore, Kline noted that only 83 cases of 
tardive dyskinesia had been reported, including 50 patients who were brain-damaged. Id. In his view, 
“[s]chizophrenics are notorious lovers of stereotypic movements so that the condition tends to perpetu
ate itself. In a sense it is a kind of conditioning.” Id. at 217. Moreover, he claimed success in “decondi
tioning” one patient with tardive dyskinesia. Id. at 218.

Dr. Crane replied:
Dr. Kline quoted figures as to the rarity of the disease. The disease is rare because it is not 
reported. For instance, no patient included in my presentation was reported in the literature. 
The difference between schizophrenic stereotypies and this neurological syndrome is very 
marked; as one becomes familiar with the syndrome there is no difficulty in distinguishing the 
two types of clinical manifestations.

Id.
137. See id. at 216 (questioning whether increase in tardive dyskinesia would affect future use of 

neuroleptic drugs).
138. For further discussion of the parallels between drugs and lobotomy, see infra text accompanying 

notes 189 to 191, 194.
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tion to Crane’s works bespoke an awareness of the high stakes involved.139

139. Dr. Denber stated that “sweeping conclusions” like Crane’s threatened to “undo the past 15- 
years of work,” id. at 218, apparently referring to Thorazine’s 15-year tenure in psychiatry.

140. Joint Appendix, supra note 94, at 1087a-88a (testimony of Dr. George Crane); see also Crane, 
supra note 20, at 127-28 (government and drug companies failed to show serious interest in tardive 
dyskinesia despite considerable evidence about problem).

141. Joint Appendix, supra note 94, at 1088a.
142. Id.
143. 5A? id:, see also American College of Neuropsychopharmacology—Food and Drug Administra

tion Task Force, supra note 101, at 463 (American College of Neuropsychopharmacology and FDA 
“have recognized the seriousness of these complications and established a task force”).

144. American College of Neuropsychopharmacology—Food and Drug Administration Task Force, 
supra note 101, at 463.

145. Id. at 467.
146. 5^ supra note 88 and accompanying text.
147. In the latter part of the 1970s, psychiatric journals overflowed with studies of tardive dyskinesia. 

.SeeJeste & Wyatt, Chanping Epidemiology of Tardive Dyskinesia: An Overview, 138 Am. J. Psychiatry 
297, 300-01, 307-09 (1981) (citing published studies). No attention, however, is paid to why psychia
trists had ignored the disorder before. Indeed, Jeste and Wyatt reason that the increasing reports of the 
disease in medical journals mean that its incidence is on the rise. Id. at 300-01. Even legal commenta
tors take this approach. See, e.g., Plotkin, supra note 30, at 476 (tardive dyskinesia “went unrecognized 
for years because its symptoms are often not manifested until late in the course of treatment”). Of 
course, this approach fails to explain why Dr. Crane found high incidences of tardive dyskinesia in the 
late 1960s.

According to Crane, who continued to publish papers and who pressed his 
views at the Food and Drug Administration (FDA), there was “strong opposi
tion on the part of the medical profession, industry and also government agen
cies [to] . . . accepting]” tardive dyskinesia as a serious medical problem.140 
Until 1972, Crane “had many discussions with prominent clin[i]cians in aca
demic circles . . . [but] for the first few years, [and] until 1971, ‘72, they de
nied the existence [of tardive dyskinesia] as a disorder or felt the disorder was 
unimportant.”141

In 1972 the barriers fell. The package inserts accompanying the drugs were 
amended to include tardive dyskinesia as a possible side effect,142 and aca
demic psychiatry finally acknowledged the condition.143 The Archives of 
General Psychiatry published a “special report” about tardive dyskinesia, an
nouncing that “patients [who clearly show this syndrome] are not uncom
mon.”144 An accompanying essay hailed this report as proof “that there 
indeed are resources in American psychiatry exercising medical accountability 
and equipped to exert scientific scrutiny over issues which affect the welfare of 
the mentally ill”145—reflecting psychiatry’s awareness that tardive dyskinesia 
tested its professional and moral credibility. Whether the test was passed, 
however, entirely is another matter.

The enormity of psychiatry’s default in the late 1960s and early 1970s should 
not be underestimated. Patients must have suffered tardive dyskinesia at 
roughly the same rate as they do now,146 yet in psychiatric circles, this gro
tesque disease was widely said not to exist at all. Almost no one noticed the 
obvious symptoms that were everywhere in mental hospitals—a development 
all the more striking due to the obviousness of the symptoms and the ease with 
which confined mental patients can be studied and observed.147
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«State Psychiatry’s Response. Although academic psychiatry’s disregard
for tardive dyskinesia ended in the early 1970s,148 clinical state psychiatry’s 
calculated ignorance of it had just begun. Despite the condition’s notoriety, 
state doctors almost never diagnosed it and never took serious steps to mini
mize, manage, or prevent the condition during the next decade. State mental 
hospitals simply ignored tardive dyskinesia, as academic psychiatrists had the 
decade before.

Though no systematic study of state psychiatry’s practice toward tardive 
dyskinesia exists,149 a clear picture emerges from the available information. 
The published psychiatric literature of the early 1980s makes it clear that, until 
that time, tardive dyskinesia had received little clinical attention.150 More
over, when Dr. Crane surveyed state mental hospital systems in the 1970s, he 
consistently found that physicians neither diagnosed tardive dyskinesia nor 
even acknowledged the existence of its symptoms.151

Clinical disregard of the condition was profound enough to leave other 
traces in the historical record. A mid-1970s General Accounting Office survey 
of Veterans’ Administration hospital drugging concerned itself with side ef
fects, but the study did not even mention tardive dyskinesia.152 A more recent 
similar study of New York mental hospitals, one of the largest state mental 
health systems, likewise ignored the disorder.153 Public hospitals did not rec-

148. Dr. Crane testified in Rennie that there was “no precedent” in modem medicine for doctors 
ignoring a psychiatric problem as serious as tardive dyskinesia for such long period of time. Joint 
Appendix, supra note 94, at 1093a.

I believe that Dr. Crane’s moral genius and devotion to the truth were largely responsible for tardive 
dyskinesia’s recognition in 1972. But for Crane, organized psychiatry would have continued to ignore 
the disease for several more years. Nevertheless, organized psychiatry did confront tardive dyskinesia; 
thus one can argue that research psychiatry has behaved professionally—rather than politically—to
ward this condition since 1972.

I will not pursue this question any further, since it is state, and not academic, psychiatry that is being 
characterized. For my purposes, it is enough to say that a strong disinclination to acknowledge that 
tardive dyskinesia was already apparent before the arguably overworked and undertrained state hospi
tal staffs confronted the issue. Moreover, since the themes and rationalizations of the academic debate 
reappear unchanged in the clinical setting, see infra notes 149 to 161 and accompanying text, it is 
instructive to confront them for the first time in another context.

149. Of course, research in academic psychiatry focuses on the disorder and its incidence—not on 
whether state doctors actually ignored it. As several researchers have noted, “Despite the voluminous 
literature on psychotropic drugs, very little information is available on the actual prescription practices 
in mental hospitals.” Mason, Nerviano, & DeBurger, Patterns of Antipsychotic Drug Use in Four South
eastern State Hospitals, 38 Diseases of the Nervous System 541, 541 (1977).

150. See, e.g., Gardos & Cole, supra note 86, at 776 (“A quarter of a century into the neuroleptic era, 
drug-induced tardive dyskinesia has emerged as a significant public health problem”); Opler, Katz. 
Kobayashi & Ruiz, Tardive Dyskinesia and Institutional Practice: Current Issues and Guidelines, 31 
Hosp. & Community Psychiatry 239, 239 (1980) (“Many recent reviews document that [sic] tardive 
dyskinesia is a very real, most often late complication of long-term neuroleptic treatment, and they end 
by cautioning the clinician to take this factor into account as one more consideration in the treatment of 
chronic psychosis. Unfortunately these cautions have had little impact on individual and institutional 
practice”); Task Force on Late Neurological Effects of Antipsychotic Drugs, Tardive Dyskinesia: Sum
mary of a Task Force Report of the American Psychiatric Association, 137 Am. J. Psychiatry 1163, 1163 
(1980) (generally regarding problem as recently discovered and of increasing concern).

151. Joint Appendix, supra note 94, at 1087a (Testimony of Dr. Crane).
152. Comptroller General of the United States, Report to the Congress: Controls on 

the Use of Psychotherapeutic Drugs and Improved Staffing Are Needed in Veterans Ad
ministration Hospitals (1975).

153. Office of the State Comptroller, Division of Audits and Accounts, State of New 
York, Administration of Psychotherapeutic Drugs at Creedmoor, Rockland and Utica- 
Marcy Psychiatric Centers, and Letchworth Village Development Center (1978). 
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ognize tardive dyskinesia as a clinical entity worth any attention.
The most complete picture of a state mental hospital system’s attitude to

ward tardive dyskinesia in the late 1970s appears in the Rennie v. Klein trial 
record. According to the hospital medical directors, the four New Jersey hos
pitals involved in the case had never, as of 1978, diagnosed the syndrome.154 
When Dr. Crane, as the Rennie plaintiffs’ expert witness, surveyed selected 
New Jersey mental hospital wards, however, he found that approximately 
twenty percent of the patients had tardive dyskinesia.155 Not a single patient 
chart contained the diagnosis, however, and the charts almost never noted 
tardive dyskinesia’s obvious symptoms: twitches, movements, and grotesque 
postures.156 No datum or observation that suggested tardive dyskinesia’s exist
ence received official recognition from the hospitals.

154. Rennie, 476 F. Supp. at 1300 (citing to trial record).
155. Joint Appendix, supra note 94, at 1065a-69a, 1081a-83a.
156. Rennie, 476 F. Supp. at 1300-03 (obvious symptoms not included in patients’ charts).
157. Id. at 1301.
158. Joint Appendix, supra note 94, at 1343a, 2307a (hospital staff attributed John Rennie’s tardive 

dyskinesia to “psychological difficulties”).
159. See supra note 136 (describing discussion between Dr. Crane and Dr. Kline).
160. See supra note 155; see also Shavill, supra note 30, at 595 n.279 (in connection with court hear

ing on hospital’s petition to forcibly medicate patient, attorney noticed lip and tongue movements 
symptomatic of tardive dyskinesia, which hospital doctors had not mentioned in court report).

161. See Crane, Tardive Dyskinesia Report, supra note 133.

The hospitals could control the contents of their patient records, but how did 
they explain tardive dyskinesia’s grotesque movements to those afflicted, their 
families, and interested outsiders? Since severely regressed patients do not ask 
questions or demand explanations, in many cases the hospital need say noth
ing. When pressed, however, the hospitals in New Jersey adopted one or more 
of three different expedients. Staff branded symptoms as faking.157 They at
tributed grotesque movements to mental illness or “nerves,”158 just as promi
nent researchers in 1967 had dismissed reports of widespread dyskinetic 
movements.159 In addition, as Dr. Crane’s survey in Rennie found, hospital 
staffs denied that obvious grotesque movements existed at all,160 just as aca
demic psychiatrists earlier had failed to notice symptoms.161 Other state hospi
tals must have resorted to similar expedients to explain away tardive 
dyskinesia’s grotesque manifestations.

State psychiatry’s approach to tardive dyskinesia bears the earmarks of state 
overreaching, not medical error. Its missteps defy explanation in terms of pro
fessional carelessness, lack of medical knowledge (indeed, physicians had to 
know which grotesque movements to ignore), or shortages of medical staff. 
Hospitals developed an official—and inherently incredible—version of the 
truth to serve their narrow custodial interests. There was widespread lying to 
patients about the grotesque, drug-caused movements that led the victims to 
blame themselves for their deformity. Physical distress was visited on patients, 
with a nonchalance suggesting that the harms—and the patients—counted for 
nothing at all. Patients were treated as fungible objects, with no regard paid to 
their individual response to drugs. More remarkably, this approach produced 
virtually no dissent in state psychiatric circles. Indeed, the only vocal dissenter 
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in the 1970s among academicians, researchers, and National Institute of 
Health officials was Dr. Crane.

2. Self-Characterization and Other Drug Side Effects
The track record on tardive dyskinesia is not the sole reason for warranting 

a political characterization of state drugging. State psychiatry’s decision to 
drug nearly every patient and to downplay other adverse, reversible drug reac
tions also is relevant.

There is a palpable feeling in state hospitals that drug-taking is the duty of 
everyone subject to the institution’s power.162 This appears, on its face, more a 
political than a medical obligation of patients.163 Other side effects and drug 
consequences that might interfere with this duty are ignored, as was (and still 
is) tardive dyskinesia. Thus, although state psychiatry’s goal is to alleviate 
mental suffering, it has been observed that physicians almost never ask pa
tients how drugs make them feel.164 If the doctors did ask, it appears they 
would not like the answers—up to forty percent of patients react to drugs with 
discomfort or depression that generally is overlooked.165 Similarly, state physi
cians usually interpret drug withdrawal symptoms—which have no connection 
to naturally occurring disease—as signs of resurgent psychosis, and their rem
edy for this kind of drug-caused distress is to prescribe more drugs.166

162. For discussion of the near-universal use of drugs in state hospitals, see supra note 20. Numer
ous academic psychiatrists point out that a minority of patients—perhaps a substantial minority— 
would do better, or at least no worse, when drug-free, and therefore conclude that the current practice 
of drugging almost every patient is a mistake. See, e.g., Davis, Recent Developments in Drug Treatment 
of Schizophrenia, 133 Am. J. Psychiatry 208, 210 (1976) (although “a substantial number of patients 
improve considerably on placebo . . . most schizophrenic patients do receive neuroleptics, so the im
plicit assumption of many psychiatrists may be that neuroleptics are indicated for all cases of schizo
phrenia, a somewhat undifferentiated treatment strategy”); Gardos & Cole, supra note 84, at 36 
(perhaps 50% of stabilized schizophrenics would do just as well drug-free); see also Rennie, Mb F. Supp. 
at 1298 (trial record reflected that many patients treated with psychotropics could improve with smaller 
doses, or no drugs at all). See generally Carpenter, McGlashan & Strauss, supra note 82; May, Van 
Putten & Yale, supra note 84.

163. See, e.g., Shavill, supra note 30, at 591 (drug refusal per se disrupts “therapeutic milieu” because 
it "undermines the good will of other patients on the ward”; moreover, structure of therapeutic milieu is 
derived from authority of therapist and drug refusal “undermine[sj” that structure, thereby “contribut
ing to anxiety on the part of other patients”). Based on this view, one’s duties to the ward itself and to 
fellow patients require acquiesence in drugging, no matter what the consequences to the individual. 
Compare Buck v. Bell, 274 U.S. 200 (1926). Such views, I believe, are common in state psychiatry.

164. Van Putten & May, supra note 98, at 480.
165. Id. at 478.
166. See generally Gardos, Cole & Tarsy, Withdrawal Syndromes Associated with Antipsychotic 

Drugs, 135 Am. J. Psychiatry 1321 (1978).
167. Since reversible side effects received some acknowledgement, generalizations about how state 

hospitals handled them cannot be made with the same confidence as generalizations about tardive 
dyskinesia, which was completely ignored in word and deed.

168. See, e.g., 1955 Symposium, supraxwAi 15, at 37, 58-61 (discussion by symposium participants on 
drugs' effects). See generally Ayd, A Survey of Drug Induced Extrapyramidal Reactions, 175 J. A.M.A. 
1054 (1961); Hall, Jackson & Swain, supra note 91.

Moreover, state psychiatry’s general view toward reversible side effects has 
resembled its stand toward tardive dyskinesia, albeit without the stark pattern 
of nonacknowledgement.167 Researchers were quick to note reversible side ef
fects in the 1950s,168 and state hospitals did not hesitate to acknowledge their 
existence in principle. Indeed, during the 1950s and 1960s, many psychiatrists, 
making a virtue out of the inevitable, viewed side effects as signs of drug effec
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tiveness.169 Although that idea is now totally discredited,170 there remains a 
reluctance in clinical state psychiatry to actually diagnose these side effects—a 
reluctance that seems to increase in proportion to the side effect’s negative im
plications for future drug use.

169. See, e.g., 1955 Symposium, supra note 15, at 51, 55-57, 67 & 73; Deniker, supra note 118, at 92 
(side effects may be necessary to cure disease). In his well-informed 1976 study of drug issues, DuBose 
remarked on the “intuitive notion shared by many psychiatrists that the effective dosage level of a drug 
is reached only when side effects appear.” DuBose, supra note 36, at 1176 n.70.

170. See, e.g., Kane & Smith, Tardive Dyskinesia: Prevalence and Risk Factors, 1959 to 1979, 39 
Archives Gen. Psychiatry 473, 479-80 (1982) (urging efforts to seek lowest effective dose of 
neuroleptics to minimize occurrence of tardive dyskinesia).

171. See supra note 155.
172. Joint Appendix, supra note 94, at 1069a-83a.
173. Id. at 1076a-77a.
174. 476 F.2d at 1300-03.
175. See, e.g., Wexler & Scoville, The Administration of Psychiatric Justice: Theory and Practice in 

Arizona, 13 Ariz. L. Rev. 1, 68, 203 n.10 (1971) (“hospital feels that many of the patients who appear to 
be heavily sedated are simply very regressed psychologically”); Ferleger, Loosing the Chains: In-Hospi
tal Civil Liberties of Mental Patients, 13 Santa Clara Law. 447, 448-49 (1973) (nurse refused to re
spond to patient’s complaints that medication produced adverse side effects); see also Naughton v. 
Bevilacqua, 458 F. Supp. 610 (D.R.I. 1978), affd, 605 F.2d 586 (1st Cir. 1979) (staff allegedly ignored 
patient’s extreme reactions to Prolixin).

My own experience representing patients in New Jersey mental hospitals comports with this picture. 
I never knew a psychiatrist who discontinued drugs because of side effects. Often doctors ignored drug 
distress that—it seemed to me—easily could have been alleviated. This harsh practice was the rule 
rather than the exception. On occasion, the doctors did shift to a different member of the same family 
of drugs in hopes of avoiding drug-caused harms, and doctors routinely prescribed anti-side effect 
drugs. Patients whose side effects did not abate with these measures—and there were many—simply 
continued to suffer. No fact that suggested drug discontinuation might be in order was ever acknowl
edged in patient charts.

Some patients fared even worse. Those who complained, who antagonized staff, or who sought my 
help in connection with drugs usually received Prolixin, a drug notorious among patients and staff for 
producing the most severe side effects. In John Rennie’s own case, for example, Prolixin had always 
caused him great suffering and—in his view and in my view—often had driven him to suicide attempts. 
Yet Prolixin was the one drug staff insisted on giving him when he enlisted my help. See supra note 97 
(describing patients’ reaction to drugs); Rennie, 462 F. Supp. at 1138, 1140, 1143 (court faulted hospital 
staff for ignoring Rennie’s reports of suffering from akinesia while on Prolixin).

176. Rifkin, Quitkin, Rabiner & Klein, supra note 82, at 45.

Dr. Crane, perhaps the only research psychiatrist of his generation to seri
ously study state psychiatry’s diagnostic attitudes toward side effects, once 
again is an important source. Crane’s New Jersey study171 included drug-in
duced, Parkinson-like tremors, generally thought to be reversible and quite 
common, as well as tardive dyskinesia. He found that the state physicians 
often ignored obvious drug-caused tremors, neither charting their existence 
nor diagnosing them as symptoms of drug-induced Parkinsonism.172 Unlike 
tardive dyskinesia, however, this Parkinsonism received occasional attention in 
patient charts, and doctors did not claim this problem to be nonexistent.173 
The Rennie record also depicted several cases in which staff ignored obvious 
reversible side effects and, when pressed, either branded the patients as “fak
ers” or invoked one of the other rationalizations that were used in cases of 
tardive dyskinesia.174 Accounts abound of state psychiatrists elsewhere simi
larly ignoring these side effects.175

Some drug research literature also suggests the extent to which reversible 
side effects have been ignored. For example, one study of Prolixin reported 
that thirty-five percent of the experimental subjects developed serious akinesia 
and as a result had to be dropped from the study.176 The high incidence of 
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akinesia surprised the authors,177 but every one of the research subjects had 
been treated with Prolixin during the preceding year at a clinic,178 where phy
sicians apparently had failed to notice akinesia.

177. Id. at 44.
178. Id. at 43-44.
179. See supra note 164.
180. See Carpenter, Heinrichs & Hanlon, supra note 81.
181. See Hogarty, Schooler, Ulrich, Mussare, Ferro & Herron, Fluphenazine and Social Therapy in 

the Aftercare of Schizophrenic Patients: Relapse Analyses of a Two-Year Controlled Study of 
Fluphenazine Decanoate and Fluphenazine Hydrochloride, 36 Archives Gen. Psychiatry 1283, 1288 
(1979) (patients whose drug intake was assured relapsed at same rate as patients free to discontinue 
drugs); see supra note 162.

182. See supra note 162 (discussing conclusions of some psychiatrists that patients would fare better 
if drug-free).

183. See generally Rifkin, Quitkin & Klein, supra note 95 (authors show how drug-induced akinesia 
often confused with depression and residual schizophrenia).

184. Deniker, supra note 118, at 92.
185. Rifkin, Quitkin & Klein, supra note 95, at 672.
186. See Crane, The Prevention of Tardive Dyskinesia, 134 Am. J. Psychiatry 756, 757-58 (1977) (“It 

is quite obvious that the publication of articles on tardive dyskinesia and the pleas of a few investigators 
to use neuroleptic drugs with greater discretion have had little impact on the prescribing practices of 
physicians.”)

187. See generally T. Kuhn, The Structure of Scientific Revolutions (2d ed. 1970).

In general, the patterns of thought and practice evident in state psychiatry’s 
posture toward tardive dyskinesia are recurring. First, nonbeneficial, revers
ible drug side effects fail to register with state psychiatrists. A manifest disin
clination to look for these drug harms pervades day-to-day practice. As 
already noted, for example, state psychiatrists generally do not even ask pa
tients how drugs make them feel.179 At the same time, symptoms of mental 
illness, like social deterioration, which are unresponsive to drugs, do not ap
pear in calculations of therapeutic success and failure, which are measured, 
ironically, in terms of the number of days that one is free of inpatient psychiat
ric hospital treatment.180 Furthermore, an overwhelming presumption in state 
psychiatry that all harms are caused by the absence of drugs in the blood
stream mistakenly attributes relapses181 and the distress that results from drug 
withdrawal182 to a lack of drugging, just as drug-caused harms are generally 
attributed to naturally-occurring disease.183 Thus, it is not surprising that 
drug-caused harms, after being well established in the literature, are quickly 
forgotten in clinical practice. For instance, fifteen years after Thorazine’s co
discoverer proclaimed akinesia to be almost a signature of Thorazine’s pres
ence in the body,184 it was described as a “poorly recognized drug-induced 
. . . behavioral disorder.”185 What psychiatrists refuse to see in their patients 
directly, they also refuse to learn about from books.186 The result, in the eyes 
of many state psychiatrists, is that drugs can do no wrong to any patient at any 
time. All distinctions among patients collapse into their common responsibil
ity to submit to drug actions.

Of course, intellectual biases prevail in every scientific187 and professional 
endeavor. The existence of conceptual presumptions and paradigms, without 
more, hardly marks an endeavor as unscientific, unprofessional, or political. 
Clinical state psychiatry’s “paradigm”—if that is the appropriate term—is 
“political,” however, in a number of respects. Its disregard of apparent facts 
and its simple-minded view of drug response are difficult to reconcile with any 
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bona fide scientific or professional view. The apparent motivation is to maxi
mize drugging because of the drugs’ custody-enhancing effects—a political 
rather than a scientific objective. Its reduction of individuals to fungible enti
ties without distinguishing characteristics, its tolerance for state-induced dis
tress, and its apparent willingness to conceal the truth bespeaks political 
overreaching more than scientific or professional error. Because of these con
siderations and because every inference in favor of continued drugging seems 
to be indulged in the face of “reversible” and “irreversible” side effects alike, 
state drugging has characterized itself as political in nature.

C. THE PSYCHIATRIC PROFESSION

When Dr. George Crane delivered his 1967 report188 about the high inci
dence of tardive dyskinesia, his audience probably thought of lobotomy. Lo
botomy’s inventor had received a Nobel Prize in 1949,189 yet, within a few 
years, the public and part of the psychiatric community came to regard the 
surgery as excessive, ill-conceived, and ill-motivated.190 This harsh judgment 
was influenced by the severity of the operation’s side effects, its permanence, 
and the fact that psychiatry—to a remarkable extent—had not noticed or ac
knowledged the problem.191 Dr. Crane had now found serious permanent 
drug side effects, but state psychiatrists would not notice or acknowledge these 
either, at least for the next decade. These repeated failures raise a question as 
to the bona fide nature of the state psychiatric profession itself.

188. Crane, Tardive Dyskinesia Report, supra note 133.
189. Egas Moniz first reported the results of lobotomy in 1939 and was awarded the Nobel Prize in 

Medicine 10 years later. 9 Int’l. Encyclopedia of Psychiatry, Psychology, Psychoanalysis 
and Neurology 306 (B. Wolman ed. 1977).

190. Sterling, note 14; Kaimowitzv. Michigan Dept, of Mental Health, No. 73-79434-AW (Cir. 
Ct., Wayne County Mich. July 10, 1973), in A. Brooks, Law, Psychiatry and the Mental Health 
System 902, 908-09 (1974); see generally K. Kesey, One Flew Over the Cuckoo’s Nest (1959).

191. Sterling, supra note 14, at 132-35.

Any state-professional controversy requires analysis of the profession in 
question—its social status, its motivating forces, and its history. The goal of 
such analysis is not to punish professionals or to make them relinquish profes
sional prerogatives because of past mistakes. Rather, the profession’s credibil
ity and past performance are relevant to the overall question of 
characterization. Indeed, the arguments in favor of a professional characteri
zation are ultimately premised on the profession’s standing as such. Society 
defers to professional judgment because of its source, and if the source has not 
lived up to expectations, society, including the courts, should adjust its judg
ments accordingly.

Psychiatry’s self-proclaimed missteps are particularly telling when viewed 
from this perspective. The succession of organic therapies in psychiatry over 
the past hundred years—bleeding, skull scraping, purging, restraining gadgets, 
insulin shock, and lobotomy—do not inspire confidence. The fact that thera
pies succeed one another is hardly worrisome in itself; it could reflect true sci
entific progress, as well as changing cultural fashions or the simple juggling of 
custodial measures over time. The manner in which therapies rise and fall in 
psychiatry, however, is remarkable. With each new therapy’s emergence, the 
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old form of intervention is not respectfully retired but is repudiated and re
garded as excessive or perhaps ill-motivated from the start. Meanwhile, the 
new therapy is received uncritically and, even after years of use, the harms it 
causes remain little noticed.192 The entire cycle then repeats itself. Indeed, the 
old therapies’ repudiation makes the new therapies appear that much better in 
contrast.193 In this sense, psychiatry’s history is an endless succession of 
bright, new therapeutic eras, each deemed to be far better than its predecessor, 
and all destined to be regarded as deplorable.

In any case, there are strong similarities between psychiatry’s receptiveness 
to lobotomy and to drugs. Both were regarded as dramatic advances, both 
apparently worked via sophisticated biological mechanisms, and in both cases, 
serious and obvious side effects went unnoticed.194 Additionally, there is no 
reason to think that psychiatry’s internal processes—its capacity to detect the 
harms it inflicts and its willingness to deal with those harms meaningfully— 
have changed in any fundamental way since lobotomy’s heyday.

History has demonstrated psychiatry’s lack of maturity as a science—a fact 
upon which courts have repeatedly commented.195 Accordingly, psychiatry’s 
judgments should carry less weight than the judgments, for example, of other 
medical professions.196 It is almost unthinkable that a court would question a

192. See id.
193. See, e.g., Carpenter, McGlashan & Strauss, supra note 82, at 15 (“[Psychiatry’s ignoring of 

drugs’ noxious effects on behavior, adjustment, and mood] . . . results in a situation not entirely dis- 
similiar to past enthusiasm for lobotomies, when attention focused on the positive attributes of the 
procedure to such a degree that the short-term and long-term hazards were overlooked”); Carpenter, 
Heinrichs & Hanlon, w/ranote 81, at 470 (“[research psychiatrists’ failure to pay attention to deleteri
ous therapeutic effects] can have serious repercussions as we accept, overgeneralize, and then retreat 
from therapeutic innovations”).

194. See supra notes 149 to 161 and 190 to 191 and accompanying text (discussing state psychiatry’s 
disregard of tardive dyskinesia and lobotomy).

195. See, e.g., Jones v. United States, 103 S. Ct. 3043, 3049 n.13 (1983) (“[w]e have recognized re
peatedly the uncertainty of diagnosis in this field and the tentativeness of professional judgment”); 
Parham v. J.R., 442 U.S. 584 (1979) (acknowledging fallibility of medical and psychiatric diagnoses); 
O’Connor v. Donaldson, 422 U.S. 563, 579, 584 (1975) (court appropriately took notice of uncertainties 
of psychiatric diagnosis and therapy; past cases reflect divergent opinions held within discipline); 
Greenwood v. United States, 350 U.S. 366, 375 (1956) (testimony of court-appointed psychiatrists illus
trated uncertainty of diagnosis and tentativeness of professional judgment).

196. Some judges appear to draw the opposite conclusion—pointing out the tentativeness of psychi
atric diagnoses and then deciding, partly on that account, to defer to psychiatric judgment. The fore
most example is Chief Justice Burger, whose opinions generally note psychiatry’s shortcomings and 
then oppose judicial intrusions into psychiatrists’ treatment decisions. See Parham v. J.R., 442 U.S. at 
608-09; O’Connor v. Donaldson, 422 U.S. at 579, 584 (Burger, C.J., concurring). The Chief Justice has 
reasoned that psychiatry’s conclusions are tentative because the underlying problems verge on being 
intractable, and no nonpsychiatric agency could improve on the profession’s performance.

These analyses, however, came in contexts quite different from the forced drug cases. In O’Connor v. 
Donaldson, Chief Justice Burger’s concurring opinion attacked the claim that involuntarily confined 
mental patients enjoyed a right to treatment. “Given the present state of medical knowledge regarding 
abnormal human behavior and its treatment,” he wrote, “few things would be more fraught with peril 
than to irrevocably condition a State’s power to protect the mentally ill upon the providing of such 
treatment as will give [them] a realistic opportunity to be cured.” 422 U.S at 588-89. Nonetheless one 
could not argue that the gaps in our knowledge of “abnormal human behavior and its treatment” 
justify denying patients the right to refuse those treatments. As the Chief Justice noted, “[O]ne of the 
few areas of agreement among behaviorial specialists is that an uncooperative patient cannot benefit 
from therapy . . . .” Id. at 579. Similarly, in Parham v. J.R., a fourteenth amendment challenge to 
admitting children to state mental hospitals on the signature of a parent or guardian, Chief Justice 
Burger stated, “[W]e acknowledge the fallibility of medical and psychiatric diagnosis . . . [but] we do 
not accept the notion that the shortcomings of specialists can always be avoided by shifting the decision 
from a trained specialist using the traditional tools of medical science ... to an untrained judge or 
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competent internist’s recommendation that someone’s gall bladder be re
moved, but a psychiatrist’s Prolixin prescription is an entirely different matter. 
Individuals and society at large would be foolish to accord equal weight to 
these two medical judgments.* 197

administrative hearing officer after a judicial-type hearing.” 442 U.S. at 609. Here, however, the Court 
already had characterized the parent’s decision to hospitalize his or her child as a medical decision, id., 
such as the decision to have a tonsillectomy performed, and it followed that the reasonableness of the 
decision would be tested by medical (psychiatric) standards as well. In this context, the argument for 
medical as opposed to trial-type procedures is overwhelming. Nonetheless, it surely does not follow that 
the “shortcomings” of psychiatric treatment constitute reasons for the courts to defer to psychiatric 
judgment.

197. Cf. Aden v. Younger, 57 Cal. App. 3d 662, 684, 129 Cal. Rptr. 535, 549 (1976), which either 
overlooked or declined to make the distinction suggested in the text, and went on to hold that the 
California legislature was bound to treat electroconvulsive therapy as a nonexperimental medical pro
cedure, which an informed, competent patient could elect to undergo without prior medical board 
review of the treating physician’s recommendation.

198. See, e.g., Rothman, supra note 2; Blackwell, supra note 7, at 3 (“[the state of psychiatric ther
apy] has often been more reflective of the social, political and legislative climate than of the state of 
medical knowledge”).

199. The connection between psychiatry and state activity has another dimension. For many years, 
state hospitals were preeminent in the care of the seriously mentally ill. Thus, states were important 
components in the psychiatric enterprise and—to an extent difficult to determine—may have shaped 
that enterprise along political lines.

200. The three factors are traditional allocations of authority between the political and psychiatric 
realms, the nature of the problem drugs respond to; and practical constraints on judicial activism— 
activism being the inevitable result of a political characterization in this field.

Psychiatry is handicapped by its subject matter. Not only has human behav
ior thus far resisted scientific understanding, but its study is notoriously subject 
to passing political tides and cultural fashions.198 Moreover, state psychia
try—so directly involved in policing behavior—is apt to abuse that very power, 
in which case a professional characterization is misplaced and a political one is 
required to afford protection from such abuse.199

In short, the courts should pause long before according weight to psychiatric 
consensus opinion. Contrary to the implicit arguments of psychiatrists, their 
professional endorsement does not guarantee the drugs’ benevolence or moot 
the history of the drugs’ actual use.

D. THE TRADITIONAL ALLOCATION OF AUTHORITY

Up to this point, every consideration has favored a political characterization 
of state drugging. However, three factors remain to be considered,200 and each 
points the opposite way, toward a professional characterization. The first deals 
with the traditional allocation of authority in drugging matters between poli
tics and professionalism.

When something “belongs” in the medical realm, we are inclined to accept 
medical decisions about benefit and detriment even if the detriments are great. 
By the same token, we are disinclined to tolerate any harm at all if it results 
from outside interference—by a judge, for example—with medical judgment. 
Who causes the harm is no less relevant than how much harm has been 
caused; in this sense, the relevant analysis is role oriented as much as it is 
utilitarian in nature.

Political characterizations of state drugging clash with these cultural conven
tions regarding the realms of medicine, politics, and law. We allocate insanity 
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to the medical realm and regard the drugs as preeminently medical measures. 
When courts decide otherwise, even with good reason, they open themselves to 
the charge of usurping a medical prerogative.201

201. Indeed, the critic may well be another judge. In Rennie v. Klein, for example, the court of 
appeals decried judges “who have doffed their black robes and donned white coats.” 653 F.2d at 851; 
see also id. at 359 (Garth, J., concurring) (district court’s standard would require judge “to exchange his 
robe for a medical gown”). Thus, by cultural convention, some decisions, including the decision to 
drug mental patients, are self-evidently medical.

202. 478 F. Supp. 1342 (D. Mass. 1979), affd in part, rev’d in part, 634 F.2d 650 (1st Cir. 1980), 
vacated and remanded sub nom. Mills v. Rogers, 457 U.S. 291 (1982), later proceeding, Rogers v. Com
missioner Dept, of Mental Health, 390 Mass. 489, 458 N.E.2d 308 (1983).

203. The district court issued a temporary restraining order on April 30, 1975, prohibiting forced 
nonemergency drugging. The TRO/preliminary injunction remained in effect until October, 1979, 
when the court issued a permanent injunction. 478 F. Supp. at 1353. One year later, the circuit court 
modified the lower court order. 634 F.2d 650, 653 (1st Cir. 1980).

204. The TRO/preliminary injunction predicated nonemergency forced drugging on an adjudication 
of incompetence and the consent of the guardian. 478 F. Supp. at 1353

205. 478 F. Supp. at 1369 n.36.
206. 634 F.2d at 655-56; see also Schultz, The Boston State Hospital Case: A Conflict of Civil Liberties 

and True Liberalism, 139 Am. J. Psychiatry 183, 186-87 (1982) (discussing district court order and its 
effect on doctors’ decisions not to medicate).

207. See supra notes 195 and 196; cf. Chambers, supra note 18, at 1111 (reforming civil commitment 
procedures requires “(cjontemplating a terrain so craggy the Court might understandably wish to burn 
its bridge before crossing it”).

The Rogers v. Okiri2®1 record is illustrative. The district court had enjoined 
all forcible drugging in nonemergency situations in two Boston State Hospital 
wards. After the order had been in force for five years, the case reached the 
court of appeals.203 There, much was made of a single, drug-refusing patient. 
Doctors had detected this man’s violent tendencies. As they had understood 
the injunction, the danger this patient presented was not imminent enough to 
warrant emergency drugging.204 Undrugged, the patient had erupted and 
harmed others. When this came to the district court judge’s attention, he 
faulted the doctors for not declaring an emergency and for not drugging the 
patient.205 However, the court of appeals took a different view, regarding the 
episode as an illustration of the inevitable problems that arise from applying 
legal tests and standards to state hospital drugging.206

It is remarkable that no one regarded this one violent episode as a predic
table, unavoidable, and perhaps acceptable cost of the five-year court injunc
tion—a cost more than justified if the injunction prevented a commensurate 
amount of drug-caused harm. Since drugs had been implicitly allocated to the 
medical realm, however, harm from nonmedical interventions was deemed in
tolerable. No amount of accompanying benefit could redeem the damage non
physicians caused. In short, doctors’ drugging decisions are justifiable on the 
ground that they produce, overall, more good than harm, but nonphysicians’ 
actions are denied the same utilitarian justification. This is what allocating 
drugging to the realm of medicine means, and this is the convention courts 
adopting a political characterization must defy.

E. THE INTRACTABILITY OF THE PROBLEM

Were interlopers in the psychiatric realm allowed utilitarian justifications, 
and they are not, it might not make any difference. The underlying problem— 
to manage the insane humanely—may resist feasible, rational solution.207
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It would be hard to demonstrate that any plausible, judicially mandated al
ternative to the drug regime would prove to be more beneficial. First, there are 
the serious practical difficulties inherent in comparing the harms and benefits 
of the drugs with the personal costs and advantages of remaining undrugged. 
For example, how many fewer days of hospitalization equal how much free
dom from drug-induced anxiety?208 Even if such comparisons could be made, 
the large numbers of people involved and our relative ignorance about actual 
clinical outcomes present formidable problems. Moreover, such assessments 
are complicated by the drug revolution’s overwhelming success. Drugs eradi
cated the old psychiatric regime so thoroughly that nondrug and minimal drug 
treatment modes are all but forgotten. Neither judges nor other decision-mak
ers can confidently envision, or weigh in the balance, a working, nondrug re
gime or its benefits.209

208. Brief for the American Psychiatric Ass’n as Amicus Curiae at 23-25. Rennie v. Klein, 653 F.2d 
836 (3d Cir. 1982) (en banc) (noting role of drugs in shortening period of hospitalization).

209. But see generally Carpenter, McGlashan & Strauss, supra note 82 (discussing feasibility of treat
ing acute schizophrenia without drugs in research setting).

210. Shavill, supra note 30, at 593 (disruptive patients require inordinate amount of staff time, result
ing in less time spent on nondisruptive patients).

Even modest judicial interventions are problematical. For example, a judge 
who requires careful medical consideration of drug refusers’ complaints would 
concentrate the hospital’s resources on one group of patients—the refusers—at 
other patients’ expense.210 Moreover, in the absence of a showing that state 
psychiatry’s drugging practices result from any lack of medical attention, this 
remedy promises little. Of course, moderate judicial remedies are not neces
sarily futile. Empirical research might demonstrate that some forms of limited 
judicial intervention made state psychiatry somewhat more bénéficient. This 
possibility, however, is not a likely one, and it would be surprising if it ever 
came to pass.

None of this means that judges cannot advance constitutional values by a 
political characterization of drugging. Doctors lying to patients, their infliction 
of serious drug harms, and their affronts to patient dignity can be checked by 
court decree. However, the likely overall effects of judicial intervention in 
drug matters remain hard to calculate.

F. CONSTRAINTS ON JUDICIAL POWER

1. The Costs of a Political Characterization

The last two factors discussed bear heavily on the final consideration—the 
implementation problems attendant on a political characterization of state 
drugging by courts. The traditional allocation of drugs to the medical realm 
will color the attitudes of the public, as well as that of other branches of gov
ernment, toward the courts’ efforts. In addition, as just noted, the problem of 
devising an alternative to drugs in any significant number of cases is daunting. 
The result is that political characterization of state drugging promises prob
lematical results when there is little initial social tolerance for judicial activity 
in this area.

There are other obstacles to political characterization, including the near
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universal psychiatric endorsement of drugs. Were the medical profession di
vided over drugs, or largely opposed to them, court intervention would enjoy 
some professional support.211 As it is, however, a political characterization 
confronts not a debatable psychiatric measure but the profession of psychiatry 
itself. This makes state psychiatrists even more incredulous about political 
characterizations of drugging.212 Moreover, pro-deinstitutionalization physi
cians and officials will be unsympathetic to court decisions that reinvigorate 
mental hospital custodial techniques and stall the movement from public to 
private custodial settings. Additionally, state hospitals will resent any legal 
checks on their use of drugs to insure against patient-caused harm. The result 
is that compliance with judicial edicts in drug matters will be grudging at 
best.213

The hospitals’ attitude and stance are important. Mental hospital staffs that 
adamantly oppose a judicial decree are in an excellent position to undermine 
it. The affected institutions are isolated; the affected patients, many of whom 
are incompetent214 or easily provoked, are not in a good position to challenge 
staff actions, staffs control the records, and patients seem untrustworthy. At 
some point it must also be acknowledged that staff—if they are to run the 
institution at all—must have their way.

The major obstacle to a political characterization, however, is that the struc-

211. There is nothing remarkable about justifying a political characterization partly on the ground 
that it produces results (some) professionals can accept. When a political characterization is consistent 
with professional viewpoints, the case for judicial intervention is enhanced considerably.

For example, a federal district court declared state institutionalization of the mentally retarded to be 
per se unconstitutional, relying on what I would call a political characterization of the problem. Hald- 
erman v. Pennhurst State School & Hosp., 446 F. Supp. 1295, 1317 18 (E.D. Pa 1977), affd in part and 
rev’d in part, 612 F.2d 85 (3d Cir. 1979) (en banc), rev’d and remanded, 451 U.S. 1 (1981), on remand, 
673 F.2d 647 (3d Cir.) (en banc) (reinstating judgment on state law grounds), rev’d on other grounds, 104 
S. Ct. 900 (1984). The district court, however, made much of mental health professionals’ opposition to 
large-scale state institutions as counter-therapeutic. See id. at 1311, 1313; cf. In re Gault, 387 U.S. 1 
(1967) (formalized due process procedures in juvenile court comport with professionals’ views on effec
tive treatment of juvenile offenders).

212. See Armstrong, The Use of Psychotropic Drugs in State Hospitals: A Legal or Medical Decision, 
29 Hosp. & Community Psychiatry 118 (1978); Gill, Side Effects of A Right to Refuse Treatment 
Lawsuit: The Boston Stale Hospital Experience, in Refusing Drugs in Mental Institutions — 
Values in Conflict 81 (1982); Mils, Gutheil, Igneri & Grinspoon, Mental Patients’ Knowledge of In- 
Hospital Rights, 140 Am. J. Psychiatry 225 (1983).

213. Indeed, state hospitals and physicians resist even nonjudicial efforts to regulate drugs. See 
Armstrong, supra note 212, at 119-20 (describing Michigan and California state physicians’ "disgrun
tled” response to modest internal measures and their resort to “civil service grievances and . . . civil 
injunctions and restraining orders”); see also Roth & Appelbaum, What We Do and What We Do Not 
Know About Treatment Refusals in Mental Institutions, in Refusing Drugs in Mental Institutions 
— Values in Conflict 179 (1982) (in New York, state doctors ignored internal regulations about 
drugs). Court interventions surely will be received with even less understanding, sympathy, and toler
ance. Indeed, when New Jersey state hospitals adopted de minimus internal procedures, doctors at 
every level—including the Division of Mental Health directorate—ignored and subverted the rules. 
For a discussion of de minimus nature of the regulations, see infra note 252; Mills, Yesavage & Gutheil, 
Continuing Case Law Developments in the Right to Refuse Treatment, 140 Am. J. Psychiatry 715, 717 
(1983) (co-authored by the defendant in Mills v. Rogers, this article describes New Jersey’s system of 
legal checks as a “minimal” one); for a discussion of compliance with the regulations, see Rennie. 476 F. 
Supp. at 1303, 1305 (state central office for mental health failed to insure implementation of regulation; 
some hospitals remained totally unaware of regulation’s existence because no one bothered to inform 
them; some hospitals made no pretense of complying; hospitals that nominally observed regulations in 
fact failed to acknowledge patients’ drug refusals; force, threats of force, and punishment were em
ployed to avert self-imposed, medically oriented procedural opportunities for patients).

214. See infra note 226 (discussing incompetency issue). 
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ture of state psychiatry is premised on untrammeled drugging. Drugs keep the 
mental hospital rolls low.215 At some point, a staff with all the goodwill in the 
world will not be able to manage more patients without drugs or fundamental 
changes in hospital staffing, approach, and procedures.216 Drugs keep order 
within the hospitals. Different techniques and a new moral consensus about 
them must be put into place if drugs cannot be used. These changes entail 
considerable restructuring, rethinking, and expense. Courts hardly would be 
the ideal supervisors of this process, and no court has attempted to do so. Sim
ply withdrawing drugs by court decree without planning would threaten chaos. 
Therefore, courts cannot even tinker with drugging without threatening the 
sine qua non of today’s state psychiatry and thus flirting with disaster.

215. See Armstrong, supra note 212, at 120 (noting “dramatic decrease in the [state hospital] popula
tion after the introduction of psychoactive medications”).

216. One successful experiment in low- or no-drug treatment of acute schizophrenia employed a 
large motivated staff to deal with a small number of patients. Carpenter, McGlashan & Strauss, supra 
note 82, at 16-17. Nothing in their work suggests that discontinuing drugging on a wide scale, while 
holding staffing and other organizational features constant, would produce anything short of chaos.

217. See Brief for the New Jersey Dep’t of the Public Advocate, Division of Mental Health Advo
cacy as Amicus Curiae in support of Respondents, Mills v. Rogers, 457 U.S. 291 (1982).

The Public Advocate, the plaintiffs’ attorney of record in Rennie, argued in Rogers that the medica
tion review decree was viable, based on the “steady decline in the number of hearings requested and 
conducted in the nearly two years of operation of the system.” Id. at 44; see also id. at 54-55 (citing 
“steady decline” in frequency of hearings requests). Notably, in the last month of the district court 
Rennie decree, only one hearing on drug refusal was held in the five mental hospitals under the decree. 
Id. at 30. Almost certainly, the hospitals had simply returned to their entrenched practice of refusing to 
acknowledge drug refusals. See infra text accompanying notes 221 to 224.

218. See, e.g, Rennie, 476 F. Supp. at 1303-04 (noting low refusal ratio at New Jersey mental hospi
tals); Geller, supra note 20, at 612 (4 out of 281 state patients acknowledged as refusers).

219. See Rennie, 462 F. Supp. at 1152 n.l (John Rennie’s discussion of court opinion encouraged 
other patients to refuse medication).

220. See supra notes 213, 217, and 218.
221. Rennie, 476 F. Supp. at 1304 (citing to trial record).

2. The Proper Place for Consent

One might object to this Draconian picture on the ground that the impact of 
a political characterization would be limited because few patients ever refuse 
drugs, particularly for any length of time.217 It is true that the reported inci
dence of state hospital drug refusal is low.218 219 It would be a mistake, however, 
to judge the drug refusal phenomenon on that limited basis.

The most difficult patients could well turn out to be drug refusers. More
over, drug refusal, once officially sanctioned, could become contagious, a pos
sibility that worried the doctors in RennieThus, a few undrugged patients 
could impose significant burdens despite their small numbers.

A still more important consideration is that refusals are significantly under- 
reported by hospitals,220 so the problem’s dimensions generally are underesti
mated. Many patients find drugs objectionable. In Rennie, for example, 
doctors testified that only a handful of patients refused drugs, yet thousands of 
patients’ charts contained an order for injectible medication, to be given “as 
needed,” and usually the need arose when patients were unwilling to swallow a 
pill.221 Indeed, New Jersey patients who refused a pill, but then failed to phys
ically resist the subsequent drug injection, did not—by the hospitals’ reason
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ing—count as refusers.222 If a refusing patient ever willingly accepted a pill, 
New Jersey doctors deemed the rejection recanted.223 Moreover, patients who 
refuse drugs do so despite tremendous staff pressures. Without staff pressure, 
the number of refusers would surely be higher.224

222. See id. (“extensive use” of forced injections when patients refused pill not reflected in statistics).
223. Id.
224. See Rennie, 476 F. Supp. at 1304.
225. See supra note 98 and accompanying text.
226. There is no denying that many mental patients have impaired judgment, and that some are 

totally incapable of understanding. See, e.g., Rennie, dlb F. Supp. at 1305 (majority of individuals 
studied “did not or could not act on their own behalf in a fully autonomous, responsible manner”); 
Appelbaum, Mirkin & Bateman, Empirical Assessment of Competency to Consent to Psychiatric Hospi
talization, 138 Am. J. Psychiatry 1170, 1174 (1981) (large percentage of patients voluntarily entering 
hospitals not competent to consent to own admission). Many other patients, of course, are capable of 
understanding and making intelligent decisions, though the quality of their judgment varies. See Rog
ers, 478 F. Supp. at 1361 (in spite of impaired relationship to reality, most committed patients able to 
appreciate risks and benefits of medication).

227. See supra note 213; see also A. Brooks, supra note 190, at 915 (noting inherently coercive 
atmosphere of mental institutions).

The potential extent of drug refusal and the impact of these lawsuits can be 
explored in another way. It is estimated that nearly one-half of all patients 
suffer drug-induced dysphoria or depression.225 These patients should be in
clined to refuse. Partially overlapping with this group are patients who face 
tardive dyskinesia or other serious side effects, along with those who stand to 
benefit only slightly or not at all from being drugged. If properly informed, 
many of these patients should refuse as well. Other patients who simply are 
frightened by the drugs and the prospect of drug harm also would, rightly or 
wrongly, refuse drugs. Added to this number should be patients who would 
refuse drugs for irrational reasons, or for no reason at all. It is impossible to 
arrive at a precise figure, but the number of potential refusers—people who 
would rationally or irrationally refuse, if given a fair chance—undoubtedly is 
large.

Moreover, the reach and potential impact of right-to-refuse drug case law 
extends beyond the number of drug refusers. If drug refusers are constitution
ally entitled to “professional medical judgment” or the “least restrictive alter
native,” those who accept drugs must not enjoy any smaller entitlement. We 
cannot deny the Constitution’s solicitude to mental patients who cooperate 
with the doctors, while providing it to patients who resist, because such an 
approach would discourage cooperation for no apparent reason. Moreover, 
these legal standards for drug refusal are framed so as to relate to minimum 
decencies—albeit that judges disagree on what those minima should be. Under 
these standards, then, it would be wrong to accord “consenting” patients any 
less protection than patients who refuse. Indeed, courts that judge forcible 
drugging by the professional medical judgment test could hardly develop a 
more lenient, yet still rational standard: would “near-professional judgment” 
suffice for those who consent to drugs? Thus, the substantive constitutional 
standards for drug refusal are also applicable to consensual state drugging.

In any event, “consent” is a very thin constitutional reed, considering the 
debilitated mental condition of many patients,226 the incessant institutional 
pressure to accept drugs,227 and the absence of information in mental hospital 
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wards about drug harms.228 To ignore these differences and presume that 
mental patients’ judgment is by and large unimpaired, that state hospitals are 
indifferent about patient drug-taking or are powerless to influence patients’ 
choices, or that drug side effects are made known to patients and fairly por
trayed by staff, is to base constitutional adjudication on a fiction.

228. See Rennie, 476 F. Supp. at 1309.
229. Geller, supra note 20, at 615. (“Only express [drug] refusal is addressed. If a patient refuses 

his medication, the question of competency is raised. If he takes his medication, his competency is 
never questioned”). The problem of incompetent consent to drugs generally is ignored. Id. But cf. 
Rennie, 476 F. Supp. at 1314 (judicially mandated procedures for protecting incompetent patiefits’ right 
to consent).

230. See O’Connor v. Donaldson, 422 U.S. 563, 584 (Burger, C.J., concurring) (recognizing patient 
cooperation with mental health professionals as fundamental to effective therapy).

231. This point is often overlooked by medical polemicists. See, e.g., Appelbaum & Gutheil, supra 
note 61, at 310-13. The authors tested mental patients’ asserted reasons for refusing drugs against con
stitutional theory, in effect treating the patients’ remarks as pro se legal complaints and finding them 
wanting.

This strained approach led the authors in at least one instance to dismiss a valid drug complaint. In 
the cited article, Appelbaum and Gutheil counted a patient as “overtly delusional” because the patient 
believed “that the staff was unwittingly giving the wrong medication thus making the patient worse.” 
Id. at 310. In another report of the same work, however, the authors described a patient “who had been 
convinced that the staff had been giving her an incorrect medication that had led to her confusion. In 
fact, measurement of plasma tricyclic anti-depressant levels revealed them to be in a markedly toxic 
range.” Appelbaum & Gutheil, Drug Refusal: A Study of Psychiatric Inpatients, 137 Am. J. Psychia
try 340, 342-43 (1980).

232. Judge Brotman observed in Rennie. “It is . . . difficult for any person, even a doctor, to balance 
for another the possibility of a cure of his schizophrenia with the risk of permanent disability in the 
form of tardive dyskinesia. Whether the potential benefits are worth the risk is a uniquely personal 
decision which, in the absence of a strong state interest, should be free from state coercion.” 462 F. 
Supp. at 1145.

233. See infra Part III (discussing Rennie and Rogers decisions).
234. See supra notes 188 to 199.
235. See id. Compare Wexler’s treatment of competency as organizing principle for state psychiatry, 

State psychiatrists often claim that, when mental patients withhold consent 
to treatment, it should count for less than any other medical client’s with
holding of consent. A mental patient’s grant of consent, then, clearly should 
also count for less.229 Indeed, the factors that vitiate consent in mental hospi
tals generally impel patients to accept, rather than reject, drugs. Impaired 
judgment leads patients to succumb to institutional pressures on drugging 
when it is unwise to do so.

Patient attitudes about drugs are not irrelevant; to the contrary, it is gener
ally agreed that patient-physician cooperation and trust are extremely impor
tant in psychiatry.230 Moreover, patient drug refusal, whether explained 
rationally or not, can be a cry of pain about drug side effects.231 Furthermore, 
in close cases there is every reason to accept the patients’ judgment about 
drugs. When the arguments about drugs are in balance, we might as well defer 
to the patient, even if his or her judgment is questionable.232 Nonetheless, 
patient consent does not deserve to be the basic organizing principle in drug 
matters, and, as will be shown, courts have not treated it as such, even when 
they may pay lip service to it.233 Just as we as a society should second-guess 
psychiatrists more than we do other physicians,234 so should we second-guess 
state mental patients’ judgments more than other medical clients’: wrong deci
sions to accept or refuse Prolixin should receive less deference than misjudg
ments about one’s own gall bladder surgery.235
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The consent issue, which stands at the forefront in rhetoric about the “right- 
to-refuse-drugs,” in fact is a secondary concern. In the final analysis, the right- 
to-refuse-drug cases depend upon the Constitution’s tolerance for state drug
ging and the public mental health regime premised on it. It makes no differ
ence whether or not a patient consents to drugging.

III. The Courts’ Response: Rennie and Rogers

The dilemmas of state-professionalism take their sharpest form in the con
troversy over state drugging. On one hand, a political characterization of 
drugging is more strongly supported for that practice than for other widely 
accepted forms of professional treatment.236 As demonstrated earlier, the bio
logical effects of drug use set drugs dramatically apart from corporal punish
ment and involuntary confinement.237 These physical effects are far more 
harmful than compulsory vaccination, forced sterilization, or simple 
custody.238

D. Wexler, supra note 27, at 202-03, with Plotkin’s discussion of the same subject, Plotkin, supra note 
30, at 485-90. Both Wexler and Plotkin seem to attach an a priori value to making competence the 
building block of mental patients’ rights. Yet Wexler notes that the competency concept is used as 
“camouflage when condemning choices the consequences of which are unacceptable.” D. Wexler, 
supra note 27, at 203. I am simply proposing that for mental hospital drugging practices, it would be 
best to strip away the “camouflage” and see the problem for what it is. Where Wexler was concerned 
about the adverse consequences to the mentally ill of applying the label “incompetent,” 1 am more 
worried about the consequences of imputing an ability to decide about and resist drugging where, in 
fact, no such ability exists.

236. When state professional treatment carries serious consequences and is suspect in professional 
circles at the same time, see Brooks, supra note 190, at 902 (avowedly experimental psychosurgery), the 
case is quite different, and the argument for a political characterization is enhanced considerably. If the 
same measure is designed to inflict suffering, as some “behavior modification” programs are, that argu
ment also becomes almost overwhelming. Eg., Knecht v. Gillman, 488 F.2d 1136 (8th Cir. 1973); 
Mackey v. Procunier, 477 F.2d 877 (9th Cir. 1973). For a discussion of the medical, legal, and moral 
issues attendant on behavior modification, see Friedman, Legal Regulation of Applied Behavior Analysis 
in Mental Institutions and Prisons, 17 Ariz. L. Rev. 39 (1975); Note, Conditioning and Other Technolo
gies Used to “Treat?”, "Rehabilitate?”, “Demolish?" Prisoners and Mental Patients, 45 S. Calif. L. Rev. 
616 (1972). These extreme cases are far easier for a court to deal with; they almost invite a political 
characterization.

237. See supra text accompanying notes 85 to 104.
238. See supra text accompanying notes 105 to 111.
239. See supra text accompanying notes 131 to 187 (discussing self-characterization of state

drugging).
240. See supra text accompanying notes 189 to 199 (discussing history of psychiatric intervention).

Moreover, the drug regime bears the marks of state overreaching. The Con
stitution seemingly was designed to prevent that regime’s characteristic indif
ference to personal dignity and suffering, its unwillingness to draw relevant 
distinctions between individuals, and its pervasive, indiscriminate applica
tion.239 In addition, the profession of psychiatry’s claims to judicial deference 
are tenuous.240

While a professional characterization of state drugging would preserve the 
status quo, a political characterization could lead courts to challenge current 
drug policies. The courts’ direct involvement with, and responsibility for, 
mental hospital functioning would increase dramatically, with uncertain re
sults. Some mistaken clinical decisions would be made, and patients who 
should have drugs might not receive them. The number of institutionalized 
patients would expand, the risk of violent behavior would increase, and custo
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dial measures like physical restraints and seclusion would become more 
evident.

Political characterization, however, would not require barring drugs. While 
states can be guilty of overreaching with drugs, there is no reason to think that 
drugs themselves are a form of overreaching. Indeed, a political characteriza
tion would probably continue to allow the drugging of a majority of mentally 
ill patients in state institutions. A substantial number of the patients, however, 
would be drug free, and the amount of artificial, state-induced harm would 
decrease, even as the amount of naturally caused suffering increased. State 
deception would stop, and terrifying forms of state overreaching would be 
checked. Yet a court’s political characterization of drugging would be widely 
regarded as judicial usurpation of medical prerogative,241 an action that might 
create chaos in mental hospitals242 and that could entail far-reaching judicial 
involvement in state psychiatry’s affairs243—an involvement that could prove 
futile, or worse. The many patients who benefit from drugs might well suffer 
as a result of judicial intervention.244

241. See supra text accompanying notes 200 to 206 (discussing traditional allocation of authority in 
drugging matters between politics and professionalism).

242. See supra text accompanying notes 207 to 210 (discussing problems associated with judicial 
intervention).

243. See supra text accompanying notes 211 to 216 (discussing costs of political characterization).
244. Patients suffer different kinds of harms—drug induced, political, and dignitary—because courts 

have stayed their hands.
245. Cf. Polk County v. Dodson, 454 U.S. 312, 325 (1981) (“[A] public defender does not act under 

color of state law when performing a lawyer’s traditional functions as counsel to a defendant in a 
criminal proceeding”). Viewed in one light, there is all the difference in the world between recognizing 
a right which is characterized in professional terms and failing to recognize—as Polk County does—any 
right at all. The “no right” option, however, lies on the same continuum—and in fact it responds to the 
same kind of considerations—as does the “professional” right. The court could have applied a “profes
sional judgment” standard to the Polk County problem, but chose to go just one step further. Compare 
Ingraham v. Wright, 430 U.S. 651 (1977) (public school corporal punishment held to implicate constitu
tionally protected interests, but as to identity and scope of any enforceable rights that affected school 
children might enjoy, Court reserves judgment; Court also finds that common law, post-deprivation 
remedies available in state courts satisfy constitutional right to procedural due process). Ingraham 
stands halfway between a purely professional version of constitutional right and the “no right at all 
option. Moreover, in theory, professional characterizations could produce rules framed in legal terms, 
and legal characterizations might lead to professional-sounding rights. For example, a judge adopting a 
political characterization might rule that drugging is constitutionally permissible only when every 
conceivable doctor would so drug, or when the drugging doctor is a nationally renowned 

A court, however, does not extract itself from the fray simply by characteriz
ing state drugging as either professional or political: much more remains to be 
decided. A political characterization could result in an absolute right to refuse 
drugs, a constitutional bar against drugging in the event of certain side effects, 
a requirement that drugs constitute the “least restrictive alternative,” or any 
number of other substantive rights. Procedurally, it could require anything 
from a full-fledged trial with counsel to the most informal administrative pro
ceeding. Similarly, a professional characterization might translate substan
tively into the right to an “adequate,” “accepted,” or “recognizably 
professional” judgment. Procedurally, the professional characterization could 
require the opportunity to speak with the treating doctor, medical director, or 
nurse, or it might translate practically into no rights whatsoever if the court 
decides to deny all appeal from professional norms and methods of 
proceedings.245
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The basic dilemma remains: the choice of either a political or professional 
characterization is not compelled. Nonetheless, the choice is particularly diffi
cult because the stakes are high, and both choices carry grave consequences. 
The courts’ response to the state drugging cases shows judicial dissatisfaction 
with what are the only available options.

A. THE RENNIE AND ROGERS DECISIONS

It is not surprising that a court confronted with this dilemma tries to endorse 
both the professional and the political charters. In such cases, one of the two 
charters takes on a purely symbolic role, as the political charter has in recent 
appellate decisions.246 After all, a court cannot have it both ways.247

psychopharmacologist. Such a standard would ensure that few patients received drugs and would 
check more abuses than some stringent sounding legal standards, like the compelling state interest test. 
Framing the right in those terms, however, arbitrarily would outlaw most instances of arguably profes
sional intervention without articulating any values that would justify the result.

Similarly, constitutional tests that were highly tolerant of state drugging because the court had cho
sen a professional characterization could be framed in legal rather than professional terms. For exam
ple, holding that drugging was permissible whenever it served a rational state interest would allow 
almost all drugging of the mentally ill. It would, however, abandon any appeal to professionalism, 
suggesting instead that powerful biological interventions are a prima facie constitutional way for states 
to pursue legitimate state interests, a result unacceptable in our jurisprudence. Compare supra text 
accompanying notes 51 to 57 with Judge Garth’s concurring opinion in Rennie, 653 F.2d at 855.

246. See Rogers v. Okin, 478 F. Supp. 1342 (D. Mass. 1979), afifid in part, rev’d in part, and remanded, 
634 F.2d 650 (1st Cir. 1980), vacated and remanded sub nom, Mills v. Rogers, 457 U.S. 291 (1982), later 
proceeding, Rogers v. Commissioner Dept, of Mental Health, 390 Mass. 489, 458 N.E.2d 308 (1983); 
Rennie v. Klein, 462 F. Supp. 1131 (D.N.J. 1978), class injunction issued, 476 F. Supp. 1294 (D.N.J. 
1979), modified, 653 F.2d 836 (3d Cir. 1981) (en banc), vacated and remanded, 458 U.S. 1119 (1982), on 
remand, 720 F.2d 266 (3d Cir. 1983) (en banc).

247. Compare Dershowitz, supra note 36.
248. See Rennie, 653 F.2d at 854 (Seitz, J., concurring) (opting substantively for professional judg

ment test and procedurally for “reasonable assurances that there will be an opportunity for adequate 
input by various professionals and the patient”).

249. E.g., Rogers, 478 F. Supp. 1342, 1364 (D. Mass. 1979) (holding nonemergency forced drugging 
unconstitutional unless patient declared incompetent by state court and a duly appointed guardian 
consents); see also In re K.K.B., 609 P.2d 747, 751 (Okla. 1980) (legally competent adult involuntarily 
committed to state mental hospital has right to refuse consent to administration of antipsychotic drugs). 
Other opinions, although they sound political and legal themes in recognizing a right to refuse treat
ment, do not describe the right’s contours or specify any remedy, and it is impossible to know whether 
these courts ultimately will adopt a political ora professional characterization. E. g., Davis v. Hubbard, 
506 F. Supp. 915, 938 (N.D. Ohio 1980) (procedures by which state determines whether patient can be 
treated involuntarily with psychotropic drugs must satisfy due process, but court on record will not 
determine what procedural protections are required); see post-judgment procedures implemented in 
Davis, reported in 15 Clearinghouse Rev. 528 (1981).

250. No decision is known to me that does the opposite: tie a medical version of patients’ substantive 
rights to trial-type, legal procedures. Legal techniques are obviously ill-suited to medical decision 
making.

251. 653 F.2d 836 (3d Cir. 1981). A still-divided Third Circuit Court of Appeals redecided Rennie 
after the Supreme Court’s summary remand, 458 U.S. 1119 (1982), on remand, 720 F.2d 266 (3d Cir. 
1983) (en banc), but the Court of Appeals’ second Rennie opinion turned on the meaning of the 
Supreme Court’s remand instructions more than on the issue of the “least intrusive means” that had 
divided the court before. Compare the opinion of Judge Garth (“[I]f we are to reconsider Rennie in 

Although some opinions reflect a professional characterization,248 while 
others reflect a political one,249 the most interesting decisions harness legalistic 
rights to purely medical procedures. When a court harnesses professional pro
cedures to political substantive rights,250 251 the combination would appear incon
sistent with the necessity of choosing a single characterization in the first place. 
In Rennie v. Klein?51 for example, the Third Circuit upheld due process proce
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dures that amounted to a purely medical system of peer review252 and, at the 
same time, announced the “least intrusive infringement” (or “least drastic 
means” or “least restrictive alternative”) doctrine—a stringent legal stan
dard—as the substantive constitutional test for forcible drugging.253 254 Similarly, 
in determining the rights of allegedly incompetent mental hospital drug refus
ers, the First Circuit in Rogers v. Okin7^ combined a legal test—the “substi
tuted judgment” standard, according to which unwanted medical treatment 
can be administered only after a determination that, but for an incompetent 
mental state, the patient would have accepted the treatment voluntarily255— 
with a purely medical procedural vehicle (i.e., “some mechanism for periodic 
review by nontreating physicians of the full treatment history of patients to 
ensure that the treating physicians are in fact attempting to make treatment 
decisions as the patients themselves would were they competent”).256 With 
respect to dangerous patients, the First Circuit’s approach closely resembles 
that of the Third Circuit: “[AJntipsychotics . . . [should not be] forcibly ad
ministered,” the Rogers court said, “absent a finding by a qualified physician 
that . . . [the patients’ constitutional interests in refusing] are outweighed in a 
particular situation and less restrictive alternatives are unavailable.”257 Once 
again, legal-sounding interests are to be enforced through distinctively medical 
means—in this case, a “finding by a qualified physician” about the “least re
strictive alternative” doctrine’s application.

light of the Supreme Court’s . . . [remand], we cannot employ the concept of ‘least intrusive means’ ”), 
id. at 269, with the opinion of Judge Weis (“The majority reads into the Supreme Court’s remand an 
implicit disapproval of the least intrusive means test in the circumstances present here. I do not detect 
any such message.”) Id. at 275 (Weis, J., concurring). No judge, however, altered his or her analysis of 
the underlying problem. Judge Adams switched his vote, but he had not changed his mind (“Much as I 
agree with the sentiment expressed in Judge Weis’ opinion, . . . [w]hat does not appear to survive . . . 
[the Supreme Court remand] is the least intrusive means test.”) Id. at 271 (Adams, J., concurring). For 
this reason, the Court of Appeals’ pre-remand Rennie opinions remain interesting and important exam
ples of the judicial conscience grappling with these drugging issues. For further discussion of the sec
ond set of Rennie opinions, see infra note 255.

252. 653 F.2d at 848-49. This was a system of patient-staff conferences culminating in a medical 
review by the hospital director.

253. Id. A majority of the court of appeals, however, repudiated the “least intrusive means” test after 
the Supreme Court’s summary remand, believing that the remand required such action. What the 
Supreme Court intended is, however, unclear. See 720 F.2d at 274 (Weis, J., concurring).

254. 634 F.2d 650 (1st Cir. 1980), vacated and remanded sub nom, Mills v. Rogers, 457 U.S. 291 
(1982), later proceeding, Rogers v. Commissioner Dept. Mental Health, 390 Mass. 489, 458 N.E.2d 308 
(1983).

255. This test is legal, with antecedents in equity court practice, and it implicates no medical knowl
edge or skill. See generally Rogers v. Commissioner Dept. Mental Health, 390 Mass. 489, 458 N.E.2d 
308 (1983); In re of Guardianship of Richard Roe III, 383 Mass. 415, 421 N.E.2d 40 (1981); Superinten
dent of Belchertown v. Saikewicz, 373 Mass. 728, 370 N.E.2d 417 (1977).

256. Rogers, 634 F.2d at 661.
257. Id. at 657.
258. See Romeo, 644 F.2d at 183-85 (Aldisert, J., concurring) (difficult for doctors and other hospital 

staff to second-guess courts in interpretation of constitutional rights).

These decisions are anomalous because medical procedures in practice will 
void legal rights. Doctors, nurses, and hospital attendants hardly will under
stand that the “least restrictive” test represents a higher level of constitutional 
scrutiny than the “rational relationship between means and ends” test.258 In 
addition, the legalistic standards will not acquire a coherent meaning as they 
are interpreted in real mental hospital cases. The concepts are not medical, and 
therefore hospitals will not seriously attempt to clarify them. Medical practice, 
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unlike common law adjudication, does not hone concepts in the process of 
applying them. Doctors can make endless individual determinations, applying 
their professional preferences to each one, and still not shed light on the mean
ing of “least restrictive alternative.” Moreover, if a doctor did try to do so, 
there would be no mechanism equivalent to the reports of legal decisions to 
institutionalize the attempt and give it weight, influence, or permanence. If the 
concepts acquired any meaning at all, they would acquire medical meanings 
unrelated to their legal connotations and traditions. In any case, when medical 
judgment calls for drugs, doctors are unlikely to believe that any less restrictive 
alternative to the drugs exists, or that a competent person would reject the 
doctor’s orders and refuse drugs. Thus, the medical procedures of Rogers and 
Rennie seem to render the cases’ legal standards incomprehensible or futile.

B. TWO INTERPRETATIONS

The Rennie and Rogers opinions are susceptible to two interpretations. The 
crucial consideration is the courts’ attitude toward damage actions to redress, 
on a case-by-case basis, the deprivation of an individual mental patient’s sub
stantive constitutional rights in matters of drugging. Under one interpretation, 
Rogers and Rennie adopt legalistic substantive standards to make those stan
dards available in individual damage actions. Under the other interpretation, 
the legalistic tests are only judicial exhortations to state psychiatrists, which 
will never be applied or enforced as written. Both of these possibilties require 
some explanation.

1. The Legalistic Standards Apply to Individual Damage Actions

Although individual damage cases nominally raise many of the same sub
stantive issues as class-action lawsuits, their potential impact—in the context of 
state drugging, at least—is very different. Individual substantive claims do not 
directly involve the court in hospital-wide operations, as class actions threaten 
to do. Likewise, the damage remedy, unlike the injunction, does not entail 
judicial oversight of mental hospitals. Moreover, substantive legal claims do 
not have the same potential for across-the-board impact as do procedural 
claims. A procedural due process ruling, even in a nonclass-action suit, 
promises change in the hospital’s approach to every patient’s case. Assuming 
that the defendants regard the court’s legal conclusions as binding, the proce
dures mandated for one must be applied to all. By contrast, a court’s decision 
that a particular forced drugging episode violated a substantive, legal stan
dard—the least restrictive alternative doctrine, for example—may have prece
dential value, but it does not necessarily dictate changes in the hospital’s 
approach toward every patient. One can quibble about the decision’s meaning 
since the dispositive elements in the case will often be unclear, and very little, 
in fact, may have been decided.259

259. Of course, a legal test might be definite and precise enough to provoke change across the board. 
For example, if courts ruled that any permanent drug side effect constituted an actionable constitu
tional wrong under the least restrictive alternative doctrine, the effect on state psychiatry would be 
drastic, immediate, and widespread. It is doubtful, however, that courts soon will devise such a defini
tive, far-reaching interpretation of the “least restrictive alternative” test.
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Divorced from issues of procedure in cases involving a single patient asking 
for compensation rather than an injunction, and thereby subjecting himself to 
trial by jury, these individual damage lawsuits arguably tilt the scales toward a 
political characterization of state drugging. The arguments against political 
characterization—that it would cast courts in the role of medical usurpers, dis
sipate the courts’ social capital, and lead to intrusive or futile remedies260— 
apply with much greater force to class-action lawsuits and, because of their 
inherent, across-the-board quality, to procedural claims. Thus, a judge might 
decide on a professional characterization for class-action forced drugging cases 
and, without any moral or logical inconsistency, on a political characterization 
for individual, substantive damages actions. If legalistic standards are to gov
ern individual damage actions, however, they must be constitutionally based 
and must at least be acknowledged in every litigation context, including class
action suits. Based on this view, the medical procedures of Rennie and Rogers 
never were designed to advance the legal substantive standards. Rather, these 
courts decided against enforcing patients’ substantive rights via a class action 
and instead created legal rights to be asserted in individual suits for damages.

260. See supra notes 200 to 216 and accompanying text (discussing traditional allocation of authority 
in drugging matters).

Although such a judicial stance is not self-defeating or incoherent, it does 
raise its own problems. Legalistic substantive standards can have a dramatic, 
sudden impact on state drugging even if individual damage actions are their 
only means of enforcement. The legal standard’s potential reach is uncertain: 
a great deal of the state’s professional enterprise could fall before it, perhaps in 
unanticipated ways. The “least restrictive alternative” doctrine, to the extent it 
has any definite content, may turn out to proscribe most state hospital drug
ging practices, for instance. Should that happen, either state psychiatric insti
tutions will undergo sudden, radical change because of legal rules—a 
circumstance this view is supposed to avoid—or the law will have to beat an 
unseemly retreat and reformulate itself to accommodate existing psychiatric 
practices. Failing either of those alternatives, the Constitution will be mark
edly out of harmony with state psychiatric institutions since much of what the 
relevant state officials do would be unconstitutional according to the prevailing 
legal interpretation. This discrepancy between law and practice exacts a high 
price—if not in monetary damages assessed, then in lost judicial credibility. 
Furthermore, doctors might regard the announced “least restrictive alterna
tive” doctrine (or other legalistic standards) as sharply discordant with their 
drugging practices, and react accordingly, even if judges in fact take a more 
modest view. The result of that misunderstanding would be minimum consti
tutional protection and maximum disruption of state psychiatry.

The ultimate impact of this judicial stance is hard to gauge. It depends on 
the vagaries of litigation. A series of successful, individual lawsuits could pro
voke a strong reaction among state psychiatrists and dramatic changes—par
ticularly if damages were assessed because of some common occurrence, such 
as doctors causing tardive dyskinesia without acknowledging or attempting to 
ameliorate it. On the other hand, if few mental patients litigate individual 
damage actions (because jurors prove unsympathetic, unbelieving, or ungener
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ous) and if state doctors do not react strongly to the mere promulgation of a 
legal standard, then the impact will be slight or nil. As already noted, the first 
possibility leads to the kind of upheaval this view is presumably designed to 
avoid.261 The second possibility transforms the denial of class-action relief 
into a death blow for patients’ drugging rights, since no effective avenue of 
judicial relief would remain.

261. Indeed, this approach may produce more disharmony between judges and state psychiatry than 
would coupling legal procedures with legal standards. Arguably, legal-type procedures stand a better 
chance of producing decisions that are not actionable when judged by legal criteria. By contrast, medi
cal procedures—not designed with legal criteria in mind—will produce decisions comportable to those 
criteria only by happenstance. Thus, the likelihood of actionable outcomes may be increased by day- 
to-day medical procedures.

262. 653 F.2d at 848.
263. Id. at 847 (emphasis added). Rennie is not consistent on this point, however. The majority 

opinion had stated earlier that the least restrictive alternative standard “directs attention to and requires 
avoidance of.. . [intrusions] which are unnecessary or whose cost benefit ratios, weighed from the 
patients’ standpoint, are unacceptable.” Id. (emphasis added). The court also stated, “What is review
able is whether the choice of a course of treatment strikes a proper balance between efficiency and 
intrusiveness.” Id. Judge Weis, who had authored the court of appeals’ first Rennie opinion, stated in 
his later Rennie concurrence, “[T]he least intrusive means standard . . . simply requires a carefully 
considered choice.” 720 F.2d at 277.

264. Rogers, 634 F.2d at 656.
265. Id. at 657 (emphasis added).
266. 634 F.2d at 661 (emphasis added).

2. The Legalistic Standards Are Only Judicial Exhortations to State
Psychiatry

Whatever difficulties attend the first interpretation of Rennie and Rogers, the 
courts’ opinions themselves suggest that the interpretation itself can be wrong 
and that the judges had something else in mind. Both decisions imply that 
their legal standard is only hortatory—nothing more than a judicial admoni
tion to state psychiatrists—and that the patients’ substantive constitutional en
titlement is medical, not legal, in nature after all.

Thus, the Rennie court described the initial decision to forcibly administer 
drugs as “medical”262 and stated that “promulgation of the [least restrictive 
alternative] standard merely serves to advise the psychiatric community that a 
conscious weighing of the constitutional liberty interest in any determination 
of proper treatment alternatives is necessary.”263 Rogers is similar. The array 
of factors bearing on a decision for forced drugging, according to the First 
Circuit, “almost defies . . . reviewability.”264 Such an observation is surely 
inapposite to the application of stringent legal standards in individual damage 
actions. Moreover, Rogers instructed the district court to “leave [the] difficult, 
necessarily ad hoc balancing [of interests] to state physicians [whose conclu
sions ‘defy reviewability’] and limit its own role to designing procedures for 
ensuring that the [dangerous] patients’ interests in refusing antipsychotics are 
taken into consideration [by doctors] and that antipsychotics are not forcibly 
administered absent a finding by a qualified physician that those interests are 
outweighed in a particular situation and less restrictive alternatives are un
available.”265 Procedures should be designed only to see that “treating physi
cians are in fact attempting to make treatment decisions as the patients 
themselves would were they competent.”266
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With language such as that, Rogers and Rennie turn the “least restrictive 
alternative” and “substituted judgment” doctrines into legal chimeras. State 
doctors are only being admonished to apply the doctrines in day-to-day deci
sion-making. The physicians’ consideration, rather than whether their deci
sions comport with the legal standards, is decisive. Procedures should ensure 
only that doctors are “takfing the relevant interests] into consideration” or “at
tempting to make” the proper decision; they should not ensure that the doc
tors’ decisions comport with independently ascertainable legal standards.267 
Whatever any doctor says is the least restrictive alternative, for example, Zr the 
least restrictive alternative. Indeed, it is difficult to imagine drug decisions be
ing impeached merely because the physician had never heard of that doctrine 
or had refused to give it lip service. In fact, under Rogers and Rennie, patients 
seem to enjoy the right—not to the “least restrictive alternative” or “substi
tuted judgment”—but to a doctor’s deliberate medical consideration.268

267. This is an application of the model that philosophers call “pure procedural justice/’ J. Rawls, 
supra note 23, at 85-86.

268. This approach translates without difficulty into appropriate jury instructions for individual 
damage actions—that is, instructions that would acknowledge the least retrictive alternative doctrine, 
for example, while in fact measuring state drugging by medical standards.

One possibility is to charge the jury in Renniës and Rogers language. The instructions would cite 
the least restrictive alternative doctrine and go on to advise jurors that the defendants were liable only 
if they failed to “consciously weigh” less restrictive alternatives. Since a court is unlikely to impose 
liability merely because a doctor failed to use the words “least restrictive alternative,” jurors also would 
be instructed that defendants’ use of the words was unnecessary. The result is that “conscious weigh
ing,” and nothing more, would be required. Compare Romeo, 644 F.2d at 172-73 (if defendants consid
ered other alternatives and ascertained that program adopted was least intrusive available, jury must 
find defendants not liable).

Another possibility is to follow the Supreme Court’s example in Romeo of announcing a legal stan
dard and then hedging it with a “presumption” in favor of the doctors. The Romeo Court recognized a 
mental patient’s right to “reasonable” conditions of institutional safety—“reasonableness” being a legal 
test. It then proceeded to vitiate the “reasonableness” standard by ruling that “decisions made by the 
appropriate professional are entitled to a presumption of correctness . . . [which] is necessary to enable 
institutions of this type—often, unfortunately, over-crowded and understaffed—to continue to func
tion.” Romeo, 457 U.S. at 324. This transforms the reasonableness test into, in effect, a medical 
standard.

269. Rennie, 653 F.2d at 851.
270. Rogers, 634 F.2d at 657.

C. AN ACT OF JUDICIAL FAITH AND ITS EXPLANATION

1. Faith in the Harmony between Law and Psychiatry

To the extent that Rogers and Rennie transform legal rights into medical 
ones, an act of misplaced judicial faith about the relationship between legal 
and psychiatric reasoning is responsible. According to Rennie, medical proce
dures promise to “adequately focus . . . the administrative proceedings [the 
doctors’ attention] on the facts that shape the constitutional standard [the least 
restrictive alternative] and thereby protect the patients’ interests at stake.”269 
Rogers adopts a similar perspective; as already noted, the First Circuit sought 
procedural assurances that “patients’ [constitutional] interests in refusing an
tipsychotics are taken into consideration [by state doctors.]”270 In both cases, 
the idea is that judges’ and state psychiatrists’ reflections about the same prob
lem will necessarily arrive at compatible conclusions. Based on this view, the 
judges’ conclusions come in the form of general constitutional principles, like 
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the least restrictive alternative doctrine, while the doctors’ conclusions will be 
drug prescriptions. The courts’ conclusions are those that doctors would have 
formulated as guides to medical decision-making, if doctors thought in legal 
terms, and the drug prescriptions will be those judges would have arrived at, if 
they possessed the necessary psychiatric expertise.

This places an inherent and inevitable harmony between constitutional doc
trine and state-psychiatric decision-making. There is no support for such a 
view, however. In fact, it runs counter to the basic premisies of state-profes
sional analysis and leads to self-contradictions.

Even after carefully deliberating, state psychiatrists often reach drug deci
sions no court could or would endorse on the merits.271 Moreover, to assume 
the existence of this harmony is to deny that politics and professionalism con
stitute distinctive social realms subject to different charters: there is no occa
sion to worry about the distinctive logic of professionalism if the Constitution 
and its judges invariably follow that logic too. If the Constitution and psychia
try are really pre-ordained to follow the same track, far-reaching judicial deci
sions will be in perfect harmony with state psychiatric practice. That is, courts 
could substantively review drug decisions under the least restrictive alternative 
standard and enforce broad class-action injunctions in drugging matters with
out disrupting the hospitals. In reality, as these courts are well aware, that is 
not the case. Thus, when Rogers and Rennie posit a sublime consistency be
tween psychiatry and legal constructs, they contradict their own rationales and 
views of limited intervention.

271. See, e.g., Rennie. The Third Circuit’s apparent conviction that medical procedures inevitably 
produce acceptable substantive drug decisions led that court to ignore inconvenient facts in the trial 
record. The Third Circuit majority was “satisfied that the state’s procedures, if carefully followed, pose 
only a minor risk of erroneous deprivation.” 653 F.2d at 850. Yet the trial record was a litany of cases 
in which patients were examined by their treating doctors, treatment teams, and medical directors—all 
during the pendency of litigation—and the result was inadequate medical fact-finding, lying by doctors, 
punishment of the patients who complained about drugs, and the rigid insistence on drugging most 
patients that is now characteristic of state psychiatry. See Rennie, 476 F. Supp. at 1300-03. Of course, 
one might argue that “careful” adherence to medical procedures, as the Third Circuit envisioned it, 
would avoid such results. However, the New Jersey doctors in fact were not careless in adhering to the 
rules in these situations, although it is true that the rules were ignored in many other instances. See 
supra note 213 (discussing resistance to nonjudicial effort to regulate drugs). The court's belief in the 
as-yet unproven wonders to be worked by careful adherence to medical procedure is another example 
of the misplaced judicial faith that underlies the rhetoric of Rogers and Rennie.

2. An Explanation

An interesting question is why these courts bothered to create the chimera of 
a legalistic standard (and legal-medical concordance) when they could have 
announced, simply and forthrightly, the “deliberate medical consideration” 
test. The explanation may lie in constitutional symbolism and the great diffi
culty and delicacy of state drugging cases.

An overtly professional characterization of state drugging is unattractive to 
judges, who cannot bring themselves to ignore serious drug-caused harms or 
state psychiatry’s predrug-era excesses. Yet a political characterization’s con
sequences may appear too far-reaching. The solution, it seems, is the attempt 
to have it both ways. Rogers and Rennie announce a legalistic standard in 
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deference to drugging’s seriousness and enforce a medical test in deference to 
the practical obstacles confronting any such legal test.

The cases’ symbolism, however, is not without significance. Although the 
Rogers-Rennie legalistic standards are only exhortations to psychiatrists, the 
exhortations might conceivably do some good. It is one thing when doctors 
know, because of their training and obvious moral considerations, that deliber
ate medical consideration is in order. It is another thing when courts remind 
doctors of it.272

272. “Any reluctance that some hospital staff members might have in meeting the standards [of the 
state’s Division of Mental Health and Hospitals] is unlikely to continue when it becomes apparent that 
the court is prepared to enforce them.” Rennie, 653F.2dat851. Asa practical matter, however, staff 
are likely to have learned the opposite lesson from the litigation: taking the courts lightly had no disad
vantages for the hospitals and doctors in Rennie.

273. Both Rogers and Rennie hold out the prospect of a more political characterization of drugging 
in the event that medical procedures do not work. Thus:

Accepting the premise that application of the Constitution to the setting of a state mental 
health institution requires the most sensitive combination of deference to professional judg
ment and respect for competent individual judgment as to personal autonomy, we have 
demonstrated our conviction that such a balance is most likely to be achieved through a vari
ety of procedural devices designed for their suitability to this kind of institutional life rather 
than for their similarity to judicial models. The record of exploration and evaluation of such 
safeguards has yet to be made.

Rogers, 634 F.2d at 664.
The Third Circuit in Rennie went still further, cautioning that “if, after a reasonable time, it develops 

that the state procedures are not working, then the [district] court may explore other methods to guar
antee the patient’s constitutional rights.” 653 F.2d at 851.

Both courts refused to accept their own analyses as conclusive, leaving open the possibility that con
tinued abuses would lead to a political characterization of state drugging. One might even speculate 
that the courts are unwilling to take the drastic step of declaring a political characterization unless the 
events that justify it take place, as it were, before their very eyes. At least in Rennie (as of the end of 
1983) there had been no discovery or other formal proceeding directed at assessing the impact of the 
state’s procedures; indeed, the Rennie plaintiffs had not even asked the district court to reinstate the 
court’s requirement of written consent as a prerequisite to any drugging of state mental patients, even 
though the Third Circuit once had invited such a request. 653 F.2d at 852 n.17. It seems even more 
unlikely that the plaintiffs would retry the entire case—as the Third Circuit, in effect, had required to 
obtain any additional relief beyond the written consent forms.

274. Cf. The Prevention of Tardive Dyskinesia, 134 Am. J. Psychiatry 756, 757-58 (1977) (Crane 
noting ineffectiveness of medical exhortations).

275. 476 F. Supp. 1294 (D.N.J. 1978).

Moreover, Rogers and Rennie refuse to acknowledge state psychiatary as an 
enclave where government can cause serious biological harms unhampered by 
traditional constitutional standards. Those standards, under the decisions of 
the First and Third Circuits, remain nominally in force, however, and express 
the idea that courts will not go beyond some as yet undefined point in tolera
ting drugging harms. The cases leave a door to the future open.273

Nonetheless, given the importance placed upon drugging in state psychiatry 
and the courts’ actual decisions, significant changes do not seem likely.274 In 
addition, the courts’ stance adds another problem—a lack of constitutional 
candor—to the drugging cases. Courts appear to be enforcing basic political 
rights (though the state hospitals probably know better) when, in fact, they are 
ignoring them.

D. FROM EXHORTATION TO RITUAL: THE DISTRICT COURT RENNIE DECREE

The district court’s Rennie decree,275 although overturned on appeal,276 was 
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an original approach to the drugging dilemma—an approach in many ways 
more interesting than that of the court of appeals. Because of its inherent in
terest, and because it has become a model for federal court consent decrees,276 277 
the solution of District Judge Brotman deserves notice here. It, too, reflects a 
judical conscience torn between the professional and political characterizations 
of state drugging.

276. 653 F.2d 836 (3d Cir. 1981), on remand, 720 F.2d 266 (3d Cir. 1983).
277. E.g., Order Approving Plan for Independent Psychiatric Review of Disputed Psychiatric/Medi- 

cation Decision, Davis v. Hubbard, No. C73-205 (N.D. Ohio May 18, 1981), reported ax 15 Clearing
house Rev. 528 (1981).

278. 476 F. Supp. at 1297, 1314-15; see Rennie, 462 F. Supp. at 1145-48.
279. 462 F. Supp. at 1147-48.

The political element appears, on first impression, to be dominant. Substan
tively, Judge Brotman held that the constitutionality of forcible drugging 
depended on “four factors”: the patient’s dangerousness, the patient’s compe
tence, the risk of permanent side effects, and the existence of less restrictive 
alternatives.278 “Dangerousness,” “competence,” and “less restrictive alterna
tive” are obviously legal constructs, even though considerations of mental ill
ness play an important part in their application. The fourth factor, “the risk of 
permanent side effects,” entails a discreet inquiry into physiological matters of 
a kind quite familiar to courts. In these respects, the “four-factor” test seems 
to bespeak a political characterization.

Nonetheless, the test has nonlegal overtones. “Dangerousness,” “compe
tence,” and the “least restrictive alternative” are usually ultimate legal con
cepts since certain consequences follow if a person is “dangerous” or 
“competent” or if a measure is not the “least restrictive alternative.” Here, 
however, none of the factors is meant to be decisive. The least dangerous (or 
most competent) patient might be drugged when other factors point to that 
conclusion, just as the most dangerous (or least competent) patient could es
cape drugging, depending on the other factors. Similarly, the risk of perma
nent side effects and the availability of less restrictive alternatives are questions 
of degree. Although couched in legal terms, Judge Brotman’s test can accom
modate in this way a discretion broad enough to comport with medical deci
sion-making, indeed with almost any decision. It recalls the First and Third 
Circuits’ visions of doctors “weighing” the facts about drugging and reaching 
constitutional conclusions automatically. On the other hand, these factors are 
starting points of analysis and, in the course of a succession of cases, could 
crystallize into clear rules. The possibility of refining drugging tests does exist 
in Judge Brotman’s scheme, but it did not exist when courts attributed conclu
sive force to the deliberate decisions of doctors.

Given such open-ended standards, the crucial question is the forum: who 
will apply the four factors? Judge Brotman’s first opinion in the Rennie case 
envisioned an administrative forum with the patient represented by counsel, 
evidence taken via witnesses, and so on.279 This process reflected a political 
characterization of the problem, and it would have legalized drug decision
making. After further consideration and testimony, however, Judge Brotman 
recanted this procedural system and replaced it with a hybrid of medical and 
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legal elements.280
Every aspect of the resulting Rennie decree constituted a blending of the 

medical and the legal into an apparently new judicial creation. The decree’s 
principal features were the “independent physicians”281—independent in the 
sense that the state department of mental health, rather than individual state 
hospitals, hired them.282 These “independents” evaluated drug refusers and 
made the final decision about forced drugging.283 Judge Brotman’s insistence 
on their “independence”—even independence in name only—suggests a legal, 
not a medical, structure, as does the added requirement that they write “opin
ions” addressing the legal standards (including the first and eighth amend
ments) for forced drugging.284

The decree’s other important principals—“patient advocates”285—repre
sented an even more obvious cross of medical and legal components. The “ad
vocates” could be nurses, social workers, or attorneys.286 Their role was to 
assist patients in presenting drug objections to doctors.287 Like the “independ
ent” reviewing physicians, “advocates” would be attached to the central, state
wide mental health office and not to the individual treating institution.288 
Thus, the “advocates” would speak to doctors on behalf of patients and were 
independent—like lawyers. Since they would report to the hospital system, 
however, and could possess nursing or social service backgrounds, they were 
like medical personnel. True to their hybrid, legal-medical nature, the advo
cates were to be supervised by both a lawyer and a doctor in the central office 
of the mental health department, which itself is a blend of a political institu
tion and a hospital.289 Moreover, the “advocates” had another power. Judge 
Brotman allowed hospital doctors to declare a patient “functionally incompe
tent” and, based on that declaration, to force drugs unless the patient advocate, 
in his or her own right, requested review by the “independent” physician.290 
In this context, an “advocate” is a combination of lawyer confessing judgment 
against a client, medical reviewer, and lay juror passing on a question of civil 
incompetency.

Although it was in force for almost two years, Judge Brotman’s decree was 
never subjected to close scrutiny in the litigation and its implementation de
serves more attention than can be given it here. Some things, however, seem 
obvious. The attempt to avoid a frank choice between a political and profes
sional charter is clear. Here, the “political” or legal component is not a one
time exhortation, as it was in the courts of appeals’ subsequent decisions. The 
presence and work of the patient advocates and independent psychiatrists, and 
the day-to-day paperwork routines entailed by the decree, constitute daily ritu-

280. 476\ F. Suppi. 1294.
281. Id. at 1306. 1313.
282. Id. at 1310, 1313.
283. Id.
284. Id. at 1314- 15.
285. Id. at 1313.
286. Id.
287. Id. at 1314.
288. Id. at 1313.
289. Id.
290. Id. at 1314.
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als that remind hospitals of the court’s presence and interest in mental patients’ 
fates. Repeated rituals are a more powerful token of the court’s interest than a 
one-time judicial exhortation.

There is little more than this ritual to the district court decree, which adopts, 
in the end, a medical characterization of the problem. Stripped of its legal- 
sounding terms, the district court injunction required only: that mental hospi
tals, in special cases, use physicians hired by the state department of mental 
health, which is the ultimate employer of all persons working at the state hos
pitals; that, if a hospital wishes to avoid using those physicians, it must deem 
the patient incompetent and obtain the concurrence of a mental health depart
ment nurse or social worker; and finally, that this nurse or social worker 
should also assist patients in speaking about drugs with their doctors.

Perhaps the admonitory force of all this is more powerful than any one-time 
exhortation, but both are paltry measures when compared to the drugging re
gime and the thrall in which it holds state psychiatry. A few more doctors 
hired by the state and some additional nurses with the title “advocate” simply 
are not going to change the imperatives of drug regime in state psychiatry or to 
accomplish much more than the hospitals’ own internal procedures, which also 
failed.291 Although the decree’s supposed effects have been praised,292 and 
despite its obvious elegance, it seems unlikely that a state mental hospital sys
tem subject to the decree will behave very differently from one that is free from 
it. Indeed, in the last months of the decree’s validity, few patients were ac
knowledged to be drug refusers entitled to see the independent physician.293 It 
appears that drugging went on much as before. The drug regime will not yield 
to mere judicial admonitions or ritual reminders of patients’ human and legal 
dignity.

291. See supra note 213 (discussing state hospital and physician resistance to nonjudicial efforts to 
regulate drugs).

292. Motion for Leave to File Amicus Curiae Brief, supra note 217.
293. Id.
294. Buck v. Bell, 274 U.S. 200 (1926).
295. Ingraham v. Wright, 430 U.S. 651 (1977).
296. Parham v. J.R., 442 U.S. 584 (1979).

IV. Judicial Candor and Broadening The Base of Decision-Making

While approaching other problems of state-professionalism, the Supreme 
Court has often paid close attention to the existence of social and political 
processes behind the extraordinary means at issue, such as sterilization,294 cor
poral punishment,295 and involuntary psychiatric hospitalization of chil
dren.296 The Court has looked for assurances of a decision-making process 
that was genuinely democratic, political, social, and moral.

An informed, truly democratic decision erases the taint of state overreach
ing, since the decision can be said to be that of the people themselves, and not 
just that of the state. Moreover, given the clash of social principle in these 
cases, the broadest possible base of social decision-making is desirable. If 
forced administration of drugs to mental patients is to receive cultural sanction 
as a state device, for example, courts should require more of a warrant than the 
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edict of a state bureaucrat, the consensus of an American Psychiatric Associa
tion Convention, or the first impression of an as-yet uninformed body politic.

The clearest example of the court’s approach is Ingraham r. Wright,291 
which challenged corporal punishment in public schools. In declining to re
quire a pre-punishment due process hearing, the Supreme Court observed that 
the corporal punishment issue had been debated exhaustively in educational 
and political circles. It noted that many legislatures had spoken directly to the 
issue, usually authorizing corporal punishment. It portrayed schools as open 
institutions, traditionally subject to close community control via the local 
school board and direct parental scrutiny. Ingraham would have been written 
very differently—and the decision itself may well have been different—if cor
poral punishment had constituted a little-noticed social practice, accepted 
without debate by an uninformed, disinterested, and largely unaffected citi
zenry and administered by bureaucrats without explicit legislative 
authorization.

Other state-professionalism opinions sound similar themes. Jacobson v. 
Massachusetts?9* upholding compulsory vaccination, found that the legisla
ture had spoken about vaccination with the voice of the people on a matter of 
pressing individual concern.299 Moreover—although the Jacobson court did 
not say so—everyone’s susceptibility to smallpox constituted a guarantee of 
genuine popular interest, comparable to the Ingraham parents’ profound inter
est in their children’s schools.

In these respects, sterilization of habitual criminal offenders obviously is a 
different matter, and in Skinner v. Oklahoma,™ the Supreme Court struck 
down a sterilization statute on equal protection grounds. Skinner introduced 
the concept of strict scrutiny of legislative enactments touching fundamental 
rights, such as the right to procreate. It is worth noting, however, that compul
sory sterilization of repeat criminal offenders does not potentially affect the 
entire population, as did the disease in Jacobson or the measures regarding 
schoolchildren in Ingraham. For this reason, the issue held no personal imme
diacy for most people, and there was no guarantee of strong public interest and 
real democratic deliberation. Furthermore, the statute brought into doubt fair 
decision-making when it exempted white collar-type crimes301—presumably 
the crimes some legislators themselves are more prone to commit—from the 
sterilization edict.

State psychiatry will never be fully subject to these strong social and demo
cratic influences, and as a result, the predicament of courts in state-psychiatric 
controversies—and particularly in state drugging cases—is heightened. Unlike 
smallpox, mental illness is not a democratic disease: people do not expect to 
contract it, its victims are regarded as a distinct subclass of the population, and 
there is generally little interest in the fate of the mentally ill.302 The judiciary

297. 430 U.S. 651 (1977).
298. 197 U.S. 11 (1905).
299. Id. at 34-35.
300. 316 U.S. 535 (1942).
301. Id. at 537. The statute exempted “offenses arising out of the violation of the prohibiting laws, 

revenue acts, embezzlement, or political offenses.” Id.
302. See Note, Mental Illness: A Suspect Classification, 83 Yale L.J. 1237, 1258-68 (1974) (laws 

based on mental health classifications should be strictly scrutinized due to minority status of classified 
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cannot spark the conscience of the nation on these topics, because the mentally 
ill do not sufficiently engage our attention or affect our interests. Our collec
tive conscience is either silent, unthoughtful, or preoccupied. For the same 
reason, courts cannot look askance at state psychiatric measures that lack 
broad social endorsement, and we have no right to expect that endorsement in 
the first place. Moreover, state drugging cases, where technical issues further 
becloud the picture, are the most difficult of all state-psychiatric problems 
from this point of view. Well-established social conventions about physical 
custody can guide courts even in a mental hospital context, but drugs are new 
and unfamiliar, with few cultural conventions about them worthy of judicial 
consideration.

Notwithstanding the above, the judiciary could broaden the base of social 
decision-making about drugs as much as possible by involving the legislature 
and by engendering meaningful public debate. This approach would accom
plish some diffusion of responsibility, and the more nonjudicial, nonpsychia
tric deliberation there is, the better.

With regard to legislatures, courts might demand explicit statutory authori
zation for forcible drugging, and, in its absence, construe state statutes to bar 
the practice. Of course, legislatures could enact perfunctory authorizations 
without thoroughly examining the issue, and, where statutes expressly author
ize forced drugging already, no court-ordered reconsideration would result. 
Somewhat more ambitiously, courts might demand that statutes speak specifi
cally to questions such as the amount and kind of harm which precludes fur
ther drugging, the procedures open to complaining patients, the available 
alternatives other than drugs, and so on. Demand for such detail in a statute 
would be an unusual judicial step, but no more extraordinary than the exhor
tations to psychiatrists that now appear in right-to-refuse drug opinions. It 
could also provoke a broad public exploration of the issue.

Moreover, courts themselves, through their decisions and their factual fin
dings, can call attention to state drugging and spur public debate. Already, 
litigation records are the most reliable and comprehensive sources of informa
tion about actual drug practices at state hospitals. If class-action remedies 
were reserved for demonstrated cases of hospital-wide abuse—the courts refus
ing to characterize drugging politically except upon a full factual showing of 
abusive local conditions* 303—plaintiffs would have to focus their litigation on 
actual drugging as opposed to theoretical drug harms and benefits, and the 
truth would be known. Furthermore, conditioning political characterizations 
on local facts mitigates the taint of judicial usurpation. Certain named institu
tions, not psychiatry as a whole, would be the perceived targets of judicial 
action, and debate about the propriety of the court’s action would focus upon 
facts, not upon stereotypes.

group); cf Schweiker v. Wilson, 450 U.S. 221, 230-31 (1981) (Court leaves open question whether clas
sifications based on mental illness are suspect due to group’s political powerlessness); Doe v. Colautti, 
592 F.2d 704, 710-12 (3d Cir. 1979) (court notes that argument that mental illness is suspect classifica
tion requiring strict scrutiny not likely to succeed).

303. See Rennie, 653 F.2d at 865 (Gibbons, J., dissenting) (noting trial court record of ongoing sub
stantive violation by state officials of patients’ liberty interests).

Airing the facts about state drugging serves a more basic judicial obliga
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tion—in Judge David Bazelon’s words, the duty not to “play handmaiden” to 
“social hypocrisy” by glossing over wrongs when the court is powerless to right 
them.304 “Courts cannot force legislatures to provide adequate resources for 
treatment,”305 Bazelon said appropos of the newly recognized right to treat
ment, and when legislatures do not do so, the claim that “treatment” justifies 
civil commitment is “chicanery” and “intolerable.”306 If courts can do nothing 
else and are not about to order an end to civil commitment altogether, they 
still should avoid this “hypocrisy,” Bazelon argued.307

304. Bazelon, Implementing the Right to Treatment, 36 U. Chi. L. Rev. 742, 749 (1969).
305. Id.
306. Id.
307. Id.

Whether courts defer to the drug regime or try to right it, judicial candor 
about state drugging is even more of an imperative. With respect to the “right 
to treatment,” few people ever really believed that state hospitals were tolera
bly good treatment institutions. By speaking of “hypocrisy,” Judge Bazelon 
acknowledged this fact. In contrast, the history of drug treatment is a litany of 
truths not told, decisions not taken, and judgments never candidly made. 
What is involved is the judicial role as educator of the current generation, 
witness to wrongs that will not be corrected and, if one is optimistic, prophet of 
future right.

V. Conclusion

Opinions in the style of the Rennie and Rogers courts obscure the real nature 
of the drug issue, yield too much to professionalism, and add to the burden— 
at least the moral burden—of the mentally ill. They depict drugs as a self- 
evident medical concern, when in fact profound political issues are raised. 
They portray drug excesses as aberrations when excess is in fact widespread, 
systematic, and inevitable. In addition, they propound an unfounded faith that 
deliberate medical consideration will necessarily produce drug decisions con
sonant with general constitutional values.

Mental patients who must endure drug harms deserve not the symbolism of 
a specious harmony between psychiatry and the Constitution but, at a mini
mum, acknowledgement of their suffering. Almost surely, these victims ob
serve more, though it is doubtful that courts will—or can—give it to them.



NOTES

The Constitutional Right to Treatment in Light of 
Youngberg v. Romeo

One measure of a nation’s civilization is the quality of treatment it 
provides persons entrusted to its care.

—Conference Report, 
Civil Rights of Institutionalized Persons Act

I. Introduction

In Youngberg v. Romeo,1 the Supreme Court held that the due process clause 
of the fourteenth amendment to the U.S. Constitution2 protects liberty inter
ests of the mentally retarded. According to the Court, mentally retarded indi
viduals who have been involuntarily committed to a state institution are 
entitled to receive “minimally adequate or reasonable training to ensure safety 
and freedom from undue restraint.”3 The Court expressly declined to decide 
whether or not a right to “treatment per sd' exists without respect to personal 
safety or the absence or presence of actual physical restraint.4 The concept of 
“treatment per se”5 encompasses that level of treatment or habilitation re
quired to enable mentally retarded persons to achieve their maximum level of 
functioning.

1. 457 U.S. 307 (1982) {vacating and remanding 644 F.2d 147 (3d Cir. 1980)); js-e687 F.2d 33 (3d Cir. 
1982) (per curiam) (decision on remand).

2. A state may not “deprive any person of life, liberty, or property, without due process of law.” U.S. 
Const, amend. XIV, § 1.

3. Youngberg, 457 U.S. at 319.
4. Id. at 318.
5. There is no consensus among courts as to the definition of “treatment per se,” and courts have 

employed a variety of verbal formulations. See infra notes 11, 25, 36, and 55 and accompanying text 
(noting different j udicial articulations of right to treatment per se).

6. William Bradford Reynolds, Assistant Attorney General, Civil Rights Division, issued the inter
nal DOJ memo six days after the Youngberg decision was handed down. It set forth internal DOJ 
guidelines for enforcement actions under the Civil Rights of Institutionalized Persons Act (CRIPA), 
Pub. L. No. 96-247, 94 Stat. 349, amended iy Pub. L. No. 97-256 (codified at 42 U.S.C. § 1997 (1982)). 
It stated that “while the Justice Department may investigate facilities to make sure patients are guaran
teed safety and freedom from unnecessary restraints, those investigations should not include whether 
the institutions provide ‘psychiatric care, psychological treatment or individualized therapeutic efforts 
designed to enhance capacity, capability and competence.’ ” Memorandum from William Bradford 
Reynolds, Assistant Attorney General, Civil Rights Division, to Arthur E. Peabody, Jr., Acting Chief, 
Special Litigation Section 3 (June 24, 1982) (copy on file at the Georgetown Law Journal). This memo 
signaled a departure from previous DOJ practices. See infra notes 88 to 135 and accompanying text 
(discussing present DOJ enforcement policy).

7. Previously, the DOJ had asserted that broader constitutional rights existed. As plaintiff-inter-

In response to Youngberg, the United States Department of Justice (DOJ) 
issued an internal memo directing that investigations and enforcement pro
ceedings against state mental hospitals should be limited to violations of the 
right to safe conditions and freedom from physical restraint.6 The new DOJ 
guidelines7 drew sharp criticism from advocates for the rights of mentally dis

1785
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abled persons.8 Implementation of the DOJ’s overall policy of enforcement 
under the Civil Rights of Institutionalized Persons Act (CRIPA),9 which its

venor-appellee in Halderman v. Pennhurst State School & Hosp., 612 F.2d 84 (3d Cir. 1979), the DOJ 
had argued that “having fully deprived plaintiffs of the liberty interests at stake, state officials then 
incur the duty to give, and the plaintiffs the right to receive, the care and training which their condition 
requires.” Brief for Appellee, United States of America, at 48, Halderman v. Pennhurst State School & 
Hosp., 612 F.2d 84 (3d Cir. 1979). The liberty interests were identified as: the freedom to acquire 
knowledge, as abridged by oppressive conditions and the absence of effective supervision and training; 
the freedom to join in associations and to establish private family relationships, as prevented by the 
isolation of the facility; and the freedom to be secure in one’s person while in state custody, as infringed 
by chemical and physical restraints, use of isolation rooms, and lack of staff supervision. Id. at 48-52.

In the continuing Pennhurst litigation, the DOJ filed a brief in the Third Circuit on April 24, 1984. 
The DOJ reversed its prior stand and argued that, based on Youngberg. the district court had erred in 
finding a right to habilitation per se and a right to such habilitation in the least restrictive environment. 
Brief for Appellee, United States of America, at 3, Halderman v. Pennhurst State School, Nos. 78-1490, 
78-1564, 78-1602 (3d Cir. Apr. 24, 1984). This brief evoked a strongly worded response from the Presi
dent’s Committee on Mental Retardation, a 21-member group appointed by the President to advise him 
on matters concerning mentally retarded citizens. Noting the DOJ’s disturbing departure from “at least 
fourteen years of bipartisan support for the fundamental right to liberty of mentally retarded citizens in 
the United States,” the Committee issued a resolution affirming the rights of mentally retarded persons 
in government-operated institutions to “receive such habilitative care as will afford them a reasonable 
opportunity to acquire and maintain life skills ... in that setting least restrictive of the liberty of such 
citizens.” President’s Comm, on Mental Retardation, Resolution Concerning the Rights of 
Mentally Retarded Citizens and the Necessary Supporting Role of the U.S. Dep’t of Jus
tice (1984), reprinted in 130 Cong. Rec. S6901-02 (daily ed. June 11, 1984) (introduced by Sen. 
Weicker). The resolution concludes by urging the President to “direct the Department of Justice to 
withdraw its brief espousing a reversal of policy and adhere to the consistent policy ... in support of 
the fundamental rights of the mentally retarded citizens of this Nation.” Id. at S6902.

8. Twenty-two public interest groups immediately challenged the new DOJ policy, asserting that the 
guidelines were “unreasonably restrictive” and that they ignored

the limited scope of the Youngberg decision and [reached] the unwarranted conclusion that 
CRIPA investigations should look only for Youngberg types of violations. ... If anything, 
both the majority and the concurring opinions emphasize that Youngberg answers very few of 
the multitude of questions about the constitutional rights of institutionalized persons. . . . [I]t 
surely does not justify abdication of the Justice Department’s responsibility to redress flagrant 
violations of constitutional rights ....

7 Mental Disab. L. Rep. 6 (1983)
The comments were initially presented in a letter from Norman S. Rosenberg, Director, Mental 

Health Law Project, to Assistant Attorney General Reynolds. In addition, Edmond Tiryak, counsel for 
Nicholas Romeo, added his endorsement.

9. Pub. L. No. 96-247, 94 Stat. 349, amended by Pub. L. No. 97-256 (codified at 42 U.S.C. § 1997 
(1982)).

Section 2 of CRIPA, in pertinent part, defines the term “institution” as any facility or institution:
(A) which is owned, operated, or managed by, or provides services on behalf of any State 

or political subdivision of a State; and
(B) which is—

(i) for persons who are mentally ill, disabled, or retarded, or chronically ill or handi
capped;

(ii) a jail, prison, or other correctional facility;
(iii) a pretrial detention facility;
(iv) for juveniles;
(v) providing skilled nursing, intermediate or long-term care, or custodial or residen

tial care.
Id. § 1997(1).
Section 3 of CRIPA sets forth the Attorney General’s authority to seek equitable relief:

(a) Whenever the Attorney General has reasonable cause to believe that any State or political 
subdivision of a State, official, employee, or agent thereof, or other person acting on behalf of 
a State or political subdivision of a State is subjecting persons residing in or confined to an 
institution, as defined in section 2, to egregious or flagrant conditions which deprive such 
persons of any rights, privileges, or immunities secured or protected by the Constitution or
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interpretation of Youngberg characterizes, has resulted in congressional con
cern about the effective protection of the civil rights of mentally disabled 
persons.* 10

laws of the United States causing such persons to suffer grievous harm, and that such depriva
tion is pursuant to a pattern or practice of resistance to the full enjoyment of such rights, 
privileges, or immunities, the Attorney General, for or in the name of the United States, may 
institute a civil action in any appropriate United States district court against such party for 
such equitable relief as may be appropriate to insure the minimum corrective measures neces
sary to insure the full enjoyment of such rights, privileges, or immunities. . . .

Id. § 1997a(a).
10. On November 17, 1983, the Subcommittee on the Handicapped of the Senate Committee on 

Labor and Human Resources held hearings on the DOJ’s activities under CRIPA and related laws 
affecting institutionalized handicapped persons. In addition, two subcommittees of the House Commit
tee on the Judiciary, the Subcommittee on Courts, Civil Liberties and the Administration of Justice, 
which has oversight responsibilities for the administration of CRIPA, and the Subcommittee on Civil 
and Constitutional Rights, which oversees the DOJ’s Civil Rights Division and reviews the activities of 
the Division’s Special Litigation Section, held joint hearings on December 7, 1983, and February 8, 
1984. The latter subcommittee also held a related hearing on May 6, 1983. In his opening remarks at 
the February 8 hearing, Rep. Don Edwards, chairperson of the Subcommittee on Civil and Constitu
tional Rights, noted that under the present administration, “[ojnly four suits have been filed under the 
Act, and two of them were filed in 1984. One of the earlier suits has been dismissed for failure to follow 
the Act’s certification requirements [United States v. Hawaii, Civ. No. 83-0248, (D. Hawaii 1980)]. We 
suggest that this is a dismal record when compared to the Department’s exemplary record of protecting 
the rights of institutionalized persons even before enactment of this legislation.” U S. Dept, of Justice 
Enforcement of the Civil Rights of Institutionalized Persons Act: Hearings Before the Subcomm, on 
Courts, Civil Liberties and the Administration of Justice and the Subcomm, on Civil and Constitutional 
Rights of the House Comm, on the Judiciary, 98 th Cong., 2d Sess. 3 (1984) (edited transcript) [hereinafter 
cited as House DO J CRIPA Enforcement Hearings],

11. Among the first and most comprehensive formulations of the rights of individuals involuntarily 
committed through noncriminal procedures was Wyatt v. Stickney, 325 F. Supp. 781, 784 (M.D. Ala. 
1971) (mentally ill residents of state institutions have “constitutional right to receive such individual 
treatment as will give each of them a realistic opportunity to be cured or to improve his or her mental 
condition”), affd sub nom. Wyatt v. Aderholt, 503 F.2d 1305 (5th Cir. 1974). See infra note 55 and 
accompanying text (giving examples of judicial formulations prior to Youngberg).

12. See infra notes 136 to 179 and accompanying text (discussing right to treatment as articulated by 
various federal courts).

Despite the DOJ’s policy change, federal courts have not universally applied 
Youngberg to cut back on the broader rights11 they had previously recognized. 
In fact, several subsequent decisions have utilized Youngberg to uphold or to 
expand recognition of what has become known as the right to “treatment per 
se."12

This note begins by discussing the background surrounding the judicial rec
ognition of a constitutional right to treatment per se. The quidpro quo ration
ale is the most widely adopted line of reasoning in support of this right. Briefly 
stated, the rationale is that under due process analysis, involuntary commit
ment of an individual who has not been convicted of a crime may be justified 
only when the state provides treatment to maximize the individual’s ability to 
function independently.

This note then analyzes the majority and two concurring opinions of the 
Supreme Court in Youngberg v. Romeo. Justice Blackmun’s concurrence sug
gests a broader interpretation of the due process requirement, while Chief Jus
tice Burger cautions that the right to treatment must be strictly circumscribed.

After examining the impact of the Youngberg decision on the right-to-treat- 
ment issue, this note reviews the policy of the DOJ’s Civil Rights Division. It 
analyzes the politically motivated rationale behind the DOJ’s new policy and 
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suggests that the policy is a dramatic departure from the DOJ’s prior advocacy 
of the constitutional right to treatment per se. This departure reflects a prefer
ence for “conciliation” over litigation and the acceptance of consent decrees 
stipulating no more than the minimum guarantees that Youngberg requires. 
This note then considers the pervasive criticisms of the DOJ’s new policy.

The note next reviews the judicial applications of Youngberg. Analysis of 
federal court decisions will demonstrate that all courts have not adopted the 
DOJ’s interpretation of the Youngberg holding. In fact, the courts have em
ployed a variety of verbal formulations to recognize what is in substance, if not 
in literal terms, a right to treatment per se under the fourteenth amendment.

The Youngberg decision, in recognizing a narrowly defined right to treat
ment, expressly does not foreclose the possibility of recognizing a right to more 
comprehensive treatment. Although the executive branch has interpreted the 
Youngberg requirement to be the exclusive standard for treatment until the 
Supreme Court decides otherwise, federal courts appear to have interpreted 
the requirement as presenting merely a constitutional minimum.

This note will argue that, based on the language of the Youngberg holding 
and given federal courts’ response to it, the DOJ is incorrect in its understand
ing that the right to treatment as enunciated in Youngberg presents an exclu
sive constitutional standard for state institutions. Thus, the DOJ has no sound 
legal rationale for abandoning its long-standing role as a highly visible and 
influential advocate on behalf of the mentally disabled.

II. Judicial Recognition of the Right to Treatment

The history of state mental institutions is grim, replete with endless horror 
stories of inhumane conditions and the neglectful warehousing of human be
ings.13 Despite a trend toward deinstitutionalization, thousands of mentally 
retarded and mentally ill Americans remain confined to these institutions.14 
The obligation of a state to provide treatment or habilitation15 for institution

13. For example, a detailed description of conditions at the Pennhurst State School and Hospital, 
where Romeo was committed, can be found in the trial court’s opinion in Halderman v. Pennhurst 
State School & Hosp., 446 F. Supp. 1295 (E.D. Pa. 1978).

14. According to recent statistics compiled by the Center for Residential and Community Sevices, 
University of Minnesota, there were approximately 128,637 mentally retarded persons residing in pub
licly operated institutions in 1982. This figure represents more than 50% of the mentally retarded popu
lation living in residential facilities. Center for Residential and Community Services, 1982 
National Census of Residential Facilities: Summary Report, Brief No. 21, at 2 (Fall 1983).

The National Institute of Mental Health reported that although the resident population of state 
mental hospitals has dropped nearly 75% since 1955, at the end of 1980 132,164 inpatients still lived in 
state facilities. R. Redick & M. Witkin, Mental Health Statistical Note No. 165, State and 
County Mental Hospitals, United States, 1979-80 & 1980-81, at 1, 3 (U.S. Dep’t of Health & 
Hum. Servs., National Inst, of Mental Health 1983). During 1980, there were 370,344 “inpatient addi
tions.” Id. at 3. This figure includes admissions and readmissions, as well as returns from long-term 
leave and transfers from outpatient services of the same facility. Id. at 12. Some state mental hospital 
patients are also mentally retarded. In 1979, of 380,371 patient additions, 9,446 were diagnosed as 
being both mentally ill and mentally retarded. Alcohol, Drug Abuse, and Mental Health Ad
min., National Inst, of Mental Health, Mental Health, United States 1983, at 31 (C. Taube 
& S. Barrett ed. 1983).

15. The terms habilitation, treatment, and training may be used synonymously. Youngberg, 457 U.S. 
at 311 n.5. Habilitation is most commonly used to refer to programs for the mentally retarded because it 
connotes a training impairment rather than an illness. Id. at 309 n.l. For purposes of this discussion, 
the term treatment will be used to mean both habilitation of the mentally retarded and treatment of the 
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alized mentally disabled persons is founded on the language of the 
Constitution.

Federal courts have adopted a variety of formulations to describe the pa
rameters of the right to treatment per jg 16 Dr. Morton Birnbaum first articu
lated the basis of the constitutional right to treatment in 1960. In an article 
published in the American Bar Association Journal,'1 Dr. Birnbaum asserted 
that:

mentally ill. The term refers to therapeutic activity designed to minimize and, where possible, to elimi
nate the disabilities that mental disorders engender.

16. There are only two reported pre- Youngberg federal cases in which courts failed to recognize a 
right to treatment. In Burnham v. Department of Pub. Health of Ga., 349 F. Supp. 1335 (N.D. Ga. 
1972), rev’d, 503 F.2d 1319 (5th Cir. 1974), cert, denied, 422 U.S. 1057 (1975), mental patients in state 
institutions filed a class action suit, claiming that they were provided constitutionally inadequate treat
ment. The Fifth Circuit, however, reversed the district court’s holding that no such right to treatment 
existed. The Fifth Circuit relied on its decisions in Donaldson v. O’Connor, 493 F.2d 507 (5th Cir. 
1974), and Wyatt, 503 F.2d 1305 (5th Cir. 1974). In denying certiorari, the Supreme Court allowed the 
Wyatt decision to stand as precedent within the circuit. Because the Supreme Court had vacated the 
Fifth Circuit’s Donaldson opinion just four days prior to its denial of certiorari for Burnham, Donaldson 
lacked the weight of precedent. See infra note 25 and accompanying text (discussing Donaldson and 
Wyatt).

The United States District Court for the Eastern District of New York in New York State Ass’n for 
Retarded Children, Inc. [NYSARC] v. Rockefeller, 357 F. Supp. 752 (E.D.N.Y. 1973), considered due 
process {quidpro quo) and equal protection arguments. The court concluded that “plaintiffs’ constitu
tional rights must rest on protection from harm and not on a right to treatment or habilitation.” Id. at 
764 (emphasis added). When it approved the NYSARCconsent judgment which terminated the action, 
however, the district court acknowledged that since its initial decision, the Fifth Circuit in Donaldson 
and Wyatt had recognized the constitutional right to treatment. NYSARC v. Carey, 393 F. Supp. 715, 
719 (E.D.N.Y. 1975). The court observed:

Somewhat different legal rubrics have been employed in these cases—‘protection from harm’ 
in this case and ‘right to treatment’ and ‘need for care’ in others. It appears that there is no 
bright line separating these standards. In the present posture of this case, there is no need for 
the court to re-examine the constitutional standard properly applicable to Willowbrook’s resi
dents. The relief which the parties agreed to will advance the very right enunciated in the case 
law since this Court’s 1973 ruling.

Id. In Halderman v. Pennhurst State School & Hosp., 446 F. Supp. 1295 (E.D. Pa. 1977), affd in part & 
rev'd in part, 612 F.2d 84 (3d Cir. 1979), rev'd, 451 U.S. 1 (1981), on remand 673 F.2d 647 (3d Cir. 1982), 
rev'd, 104 S. Ct. 900 (1984), the court observed that the NYSARC “appeared to be questioning its 
earlier finding” that a right to treatment did not exist. Id. at 1316.

17. Birnbaum, The Right to Treatment, 46 A.B.A. J. 499 (1960).
18. Id. at 503. A federal court first acknowledged the possibility that there exists a constitutional 

right to treatment in Rouse v. Cameron, 373 F.2d 451 (D.C. Cir. 1966). In Rouse, a habeas corpus 
petitioner had been confined to an institution after having been found not guilty by reason of insanity. 
Id. at 452. Although the right to treatment was upheld on the basis of a District of Columbia statute, 
D.C. Code Ann. § 21-562 (1967), 373 F.2d at 453-54, Judge Bazelon noted that a constitutional right to 
treatment based on the eighth or fourteenth amendments may also exist. Id. at 453 (dicta).

. . . the courts under their traditional powers to protect the constitu
tional rights of our citizens begin to consider the problem of whether 
or not a person who has been institutionalized solely because he is 
sufficiently mentally ill to require institutionalization for care and 
treatment actually does receive adequate medical treatment so that 
he may regain his health, and therefore his liberty, as soon as possi
ble; that the courts do this by means of recognizing and enforcing the 
right to treatment; and, that the courts do this, independent of any 
action by any legislature, as a necessary and overdue development of 
our present concept of due process of law.18
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The due process argument derived from Birnbaum’s thesis is commonly re
ferred to as the quid pro quo rationale.19 The argument, as articulated by the 
United States Court of Appeals for the Fifth Circuit in Donaldson v. 
O’Connoris premised on the notion that a permissible state goal must justify 
any nontrivial governmental abridgement of individual liberty interests.21 The 
Fifth Circuit assumed that involuntary commitment could be effectuated 
under the state’s police powers, to protect the individual and to provide needed 
care or treatment.22

The Donaldson court reasoned that when an individual’s liberty is abridged 
without the procedural protections of the criminal justice system, “there must 
be a quid pro quo extended by the government to justify confinement.”23 The 
quid pro quo is usually “rehabilitative treatment, or, where rehabilitation is 
impossible, minimally adequate habilitation and care, beyond the subsistence 
level custodial care that would be provided in a penitentiary.”24 The court 
held “that a person involuntarily civilly committed to a state mental hospital 
has a constitutional right to receive such individual treatment as will give him 
a reasonable opportunity to be cured or to improve his mental condition.”25

19. The "quidpro quo" or exchange, for involuntary commitment to a state institution is treatment 
to enable the individual to regain his or her liberty to the extent possible. See generally Slovenko, The 
Past and Present of the Right to Treatment: A Slogan Gone Astray, 9 J. Psych. & Law 263 (1981) 
(relating development and adoption of quid pro quo rationale).

20. 493 F.2d 507, 520-22 (5th Cir. 1974), vacated and remanded, 422 U.S. 563 (1975).
21. Id. at 520.
22. Id. at 521. The Supreme Court, in Addington v. Texas, 441 U.S. 418 (1979), also adopted this 

view, holding:
The state has a legitimate interest under its parens patriae powers in providing care to its 
citizens who are unable because of emotional disorders to care for themselves; the state also 
has the authority under its police power to protect the community from the dangerous tenden
cies of some who are mentally ill.

Id. at 426.
23. Donaldson, 493 F.2d at 522. The safeguards of the criminal justice system were identified as 

“three central limitations on the government’s power to detain—that detention be in retribution for a 
specific offense; that it be limited to a fixed term; and that it be permitted after a proceeding where 
fundamental procedural safeguards are observed.” Id.

24. Id.
25. Id. at 520. The Supreme Court, on reviewing Donaldson, did not address the right to treatment 

issue. Although the lower court’s decision was not expressly overruled, the Supreme Court stated that it 
was depriving that opinion of any precedential effect. Donaldson, 422 U.S. at 577 n. 12. Nonetheless, 
the Fifth Circuit’s Donaldson analysis has remained intact. Before Youngberg, the court in Wyatt v. 
Stickney, 325 F. Supp. at 784, recognized the constitutional right of civilly committed persons “to re
ceive such individual treatment as will give each of them a realistic opportunity to be cured or to 
improve his or her mental condition.” The analysis was also relied upon in Welsch v. Likins, 373 F. 
Supp. 487 (D. Minn. 1974), affd, 525 F.2d 987 (8th Cir. 1975), where the court stated that “due process 
requires that civil commitment for reasons of mental retardation be accompanied by minimally ade
quate treatment designed to give each committed person ‘a realistic opportunity to be cured or to im
prove his or her mental condition.’ ” Id. at 499 (citing Wyatt). After Youngberg, the Donaldson and 
Wyatt formulation was adopted in Doe v. Public Health Trust of Dade County, 696 F.2d 901, 902 (11th 
Cir. 1983) (per curiam). But see Association for Retarded Citizens of N.D. [ARCND] v. Olson, 561 F. 
Supp. 473, 487 (D.N.D. 1982) (rejecting Donaldson formulation because Youngberg majority failed to 
adopt it).

One should note the difference between Donaldsoris “reasonable opportunity” and Wyatt’s “realistic 
opportunity.” The Donaldson court did not indicate a preference for one term over the other, and, as 
Doe implies, subsequent courts have not distinguished between the two formulations. The only possi
ble significance gleaned from the different terminology may be that realistic connotes a more individu
alized assessment (i.e., realistic in light of a person’s unique capacities) than does the term reasonable 
(i.e., reasonable given the general capacities of others similarly disabled).
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Courts have also considered the fourteenth amendment’s equal protection 
clause and the eighth amendment’s prohibition against cruel and unusual pun
ishment as a basis for the right to treatment. Plaintiffs have argued that there 
is a violation of equal protection where there is either a disparity in the treat
ment of institutionalized versus noninstitutionalized mentally disabled persons 
or a disparity in the treatment of the mentally disabled versus other citizens.26 
While mentally retarded persons are not a “suspect class” for purposes of con
stitutional analysis, courts have nonetheless recognized their legitimate claims 
to equality of treatment.27

26. See ARCND, 561 F. Supp. at 489-91 (institutionalized mentally retarded persons not suspect 
class, but higher level of scrutiny will apply to alleged disparity in educational opportunity between 
mentally retarded and other citizens; rational basis test will apply where alleged disparity between 
institutionalized and noninstitutionalized mentally retarded). See also Brief for Appellee, United States 
of America, at 46-47, Halderman v. Pennhurst State School & Hosp., 612 F.2d 84 (3d Cir. 1979) (under 
equal protection clause, state may not confine mentally retarded persons absent compelling or rational 
reasons; state must provide services in least restrictive environment).

27. See ARCND, 561 F. Supp. at 490 (upholding right to equal treatment under equal protection 
clause); Pennsylvania Ass’n for Retarded Children [PARC] v. Pennsylvania, 343 F. Supp. 279, 297 
(E.D. Pa. 1972) (retarded children have constitutional right under equal protection clause to same edu
cation and training state provides to other children).

28. See NYSARC, 357 F. Supp. at 764-65 (protection from harm can include protection from condi
tions that cause regression or prevent development of capabilities); NYSARC v. Carey, 393 F. Supp. at 
718 (same).

The Third Circuit, in Romeo v. Youngberg, 644 F.2d at 157-58, held that the eighth amendment was 
inapplicable to Romeo’s claims because he had not been confined due to a criminal conviction. The 
Supreme Court did not address the eighth amendment issue because Romeo no longer claimed it as a 
direct source of constitutional rights. Youngberg, 457 U.S. at 314 n.16. For further discussion of the 
eighth amendment and the right to treatment, see Spece, Preserving the Right to Treatment: A Critical 
Assessment and Constructive Development of Constitutional Right to Treatment Theories, 20 Ariz. L. 
Rev. 1, 17-28 (1978) (criticizing eighth amendment rationale based on Robinson v. California, 370 U.S. 
660 (1962)); Comment, Nothing Less Than the Dignity of Man: The Eighth Amendment in Mental Insti
tutions, 28 Amer. U.L. Rev. 109 (1978) (arguing eighth amendment basis for right to be free from harm 
and right to treatment); Comment, Right to Treatmentfor the Civilly Committed: A New Eighth Amend
ment Basis, 47 U. Chi. L. Rev. 731 (1978) (supporting eighth amendment right to treatment based on 
Ingraham v. Wright, 430 U.S. 651 (1977), and Estelle v. Gamble, 429 U.S. 97 (1976)).

29. Doe, 696 F.2d at 903.
30. See ARCND, 561 F. Supp. at 484 (most mentally retarded persons incapable of giving informed 

consent to be committed); infra note 168 and accompanying text (same).

The right to protection from harm is a variation on the right to treatment 
issue. One basis for the assertion of the right is the eighth amendment’s prohi
bition against cruel and unusual punishments. It has been argued that because 
institutionalized mentally disabled persons are not criminals who have been 
incarcerated for the purpose of punishment, they may not constitutionally be 
subjected to conditions worse than those to which criminals are subjected.28

The Fifth Circuit’s holding in Donaldson applied to involuntarily committed 
individuals. At least one court has continued to distinguish between involun
tary and voluntary commitments when finding a right to treatment based on 
the quid pro quo rationale, reasoning that there must be “state” action, typi
cally an involuntary commitment, to trigger fourteenth amendment protec
tion.29 Other courts have not made this distinction because of the illusory 
nature of voluntary commitment.30

When examining the basis for commitment, whether a patient is dangerous 
to himself or to others also is at issue. Under the quid pro quo rationale, when 
an individual is deemed dangerous, commitment is essentially a deprivation of 
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liberty to protect society. That deprivation must be justified by some benefit to 
the individual.31 Where a nondangerous person is confined, the only justifica
tion can be to provide care or treatment.32 According to the Supreme Court’s 
reasoning in Jackson v. Indiana?3 treatment must be forthcoming if one is de
prived of liberty for the purpose of treatment.34 The Court also has ruled that 
“a state connot constitutionally confine without more a non-dangerous indi
vidual who is capable of surviving safely in freedom by himself or with the 
help of willing and responsible family members or friends.”35

In articulating the right to treatment, courts have employed different verbal 
formulations which are phrased generally in goal-oriented terms.36 While a 
distinction is made between the needs of mentally retarded and mentally ill 
individuals, the same rights with respect to deprivations of liberty by the state 
have been held to apply to both groups. The deprivation of liberty by the 
state, not the nature of the individual’s mental condition, triggers fourteenth 
amendment protection.37

31. Donaldson, 493 F.2d at 520-22. Authority to protect the welfare and safety of the public is vested 
in the states under their “police powers.” Id. at 520-21.

32. Id. The parens patriae authority of a state (literally “parent of the country”) refers to the sover
eign’s authority as the guardian of persons under legal disability. Black’s Law Dictionary 1003 (5th 
rev. ed. 1979). The Fifth Circuit in Donaldson noted that where an individual is committed because he 
poses a threat to himself, the state’s authority for involuntary commitment combines elements of both 
the police power and the parens patriae authority. 493 F.2d at 521.

33. 406 U.S. 715 (1972). Jackson was a “mentally defective” deaf mute who had been charged with 
two robberies. Id. at 717-19. The court determined that he was incompetent to stand trial and, there
fore, committed him to a state institution until such time as he became “sane.” Id. Given the nature 
and severity of Jackson’s disabilities, it was extremely unlikely he would ever become competent to 
stand trial. Id. The Supreme Court determined that “at the least, due process requires that the nature 
and duration of commitment bear some reasonable relation to the purpose for which the individual is 
committed.” Id. at 738. Because it was unlikely that Jackson would ever become competent, the Court 
held that the state violated his constitutional rights by depriving him of his liberty for the period of time 
beyond that “necessary to determine whether there is a substantial probability” that Jackson would 
gain competency in the foreseeable future. Id. See infra note 69 and accompanying text (discussing 
Justice Blackmun's reliance on Jackson in his Youngberg concurrence).

34. 406 U.S. at 738. But see Spece, supra note 28, at 13-14 (criticizing Jackson reasoning because it 
applies only where purpose of commitment is treatment).

35. O’Connor v. Donaldson, 422 U.S. at 576. This suggests that mere custodial care may not be an 
adequate justification for confinement to an institution. After being diagnosed as suffering from para
noid schizophrenia, Kenneth Donaldson was involuntarily committed to a Florida state mental hospital 
for “care, maintenance, and treatment.” Id. at 565-66. During 15 years of confinement, Donaldson’s 
repeated requests for release were denied despite his well-founded claims that he was not dangerous, 
that he was not mentally ill. and that even if he were ill, he received no treatment to justify his contin
ued confinement. Id. at 565. Although individuals outside the institution were willing to take responsi
bility for Donaldson upon his discharge, the hospital superintendent would release him only to his 
parents, whom the superintendent knew were too elderly and infirm to care for him. Id. at 568-69. 
Thus, Donaldson was subjected to “forced custodial care” by the state, with no attempt to alleviate or 
treat his supposed illness. Id. at 569.

36. See, e.g., Gary W. v. Louisiana, 437 F. Supp. 1209, 1219 (E.D. La. 1976) (constitutional right to 
“a program of treatment that affords the individual a reasonable chance to acquire and maintain those 
life skills that enable him to cope as effectively as his own capacities permit. . . and to raise the level of 
his physical, mental and social efficiency”); Woe v. Mathews, 408 F. Supp. 419, 429 (E.D.N.Y. 1976) 
(“[a]s a tentative formulation it would seem incumbent upon the State as confiner ... to employ 
whatever means are necessary, including such care and treatment as are reasonably possible in the 
circumstance of the case, to promote the speedy release and return to liberty of the person confined ’), 
remanded in part, dismissed in part sub nom. Woe v. Weinberger, 556 F.2d 563 (2d Cir. 1977); Davis v. 
Watkins, 384 F. Supp. 1196, 1197 (N.D. Ohio 1974) (“the State, upon committing an individual ’until 
he regains his sanity,’ incurs a responsibility to provide such care as is reasonably calculated to achieve 
that goal”).

37. See Wyatt, 325 F. Supp. at 790 (“[i]n the context of the right to appropriate care for people civilly
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The Youngberg opinion presents a more cautious recognition of the due pro
cess right to treatment than that which lower courts have expressed. The 
Supreme Court’s formulation, which requires adequate treatment to protect 
liberty interests in safety and freedom from undue restraint, appears to set the 
minimum standard for lower courts. The language of the opinion, however, 
does not indicate that the Court intended its formulation to be exclusive.

III. An Analysis of Youngberg v. Romeo

A. MAJORITY OPINION

Writing for the majority in Youngberg, Justice Powell focused on the indi
vidual’s fourteenth amendment liberty interests and the right to freedom from 
undue physical restraint.* 38 Youngberg involved a profoundly retarded adult 
who had been involuntarily committed to a state facility for the mentally re
tarded.39 The original complaint alleged that, in a period of less than two-and- 
a-half years, Nicholas Romeo had been injured on at least sixty-three occa
sions, due to either his own violence or to “the reactions of other residents to 
him.”40 The plaintiff41 sought damages and injunctive relief,42 alleging that 
the defendants, officials of the institution,43 knew or should have known of 

confined to public mental institutions, no viable distinction can be made between the mentally ill and 
the mentally retarded”). The Supreme Court’s remand of Scott (mentally ill plaintiff) in light of 
Youngberg (mentally retarded plaintiff), 104 S. Ct. 3474 (1982), supports an interpretation that there is 
no viable legal distinction between the mentally ill and the mentally retarded.

38. 457 U.S. 307, 315 (1982). The suit was brought individually by Romeo, not as a class action, 
thereby enabling the Court to keep the issues as narrowly drawn as possible.

39. Id. at 309-10. Nicholas Romeo, at 33 years of age, had the mental capacity of an 18-month-old 
child, with an I.Q. between 8 and 10. He could not talk and lacked the most basic self-care skills. 
Romeo had lived with his parents until age 26, when his father died. Shortly thereafter, his mother 
determined that she was unable to care for him by herself. His mother initiated commitment proceed
ings which resulted in his confinement at the Pennhurst State School and Hospital, Id. at 309.

40. Id. at 310.
41. Romeo’s mother filed the suit as his next friend. Id.
42. Id. All claims for injunctive relief were dropped prior to trial because Romeo was a member of 

the class seeking such relief in another action. See Pennhurst State School & Hosp. v. Halderman 
(Pennhurst I), 451 U.S. 1 (1981) (remanded for further proceedings). Conditions at Pennhurst (now 
known as “Pennhurst Center”) have been the subject of considerable litigation since 1974. For proce
dural history, see Pennhurst State School & Hosp. v. Halderman (Pennhurst II), 104 S. Ct. 900, 903-06 
(1984).

43. The suit was filed against the Pennhurst superintendent, the director of resident life, and the 
director of the unit in which Romeo lived. 457 U.S. at 310 n.3. A year after the Youngberg decision 
was handed down, the Federal District Court for the Eastern District of Pennsylvania, in an unreported 
opinion, held that the state officials who were defendants in the case were immune from suit regarding 
Romeo’s claim to minimally adequate treatment, although they were not immune with respect to claims 
to safe conditions and freedom from bodily restraint. Romeo v. Youngberg, No. 76-3429, slip. op. at 18- 
19 (E.D. Pa. May 18, 1983); see 7 Mental Disab. L. Rep. 306-07 (1983) (synopsis of district court 
opinion). The court’s decision was based on the Supreme Court’s holding in Harlow v. Fitzgerald, 457 
U.S. 800 (1983), decided one week after Youngberg. The Court in Harlow stated that “government 
officials performing discretionary functions generally are shielded from liability for civil damages inso
far as their conduct does not violate clearly established statutory or constitutional rights of which a 
reasonable person would have known.” Id. at 818 (emphasis added).

The district court reasoned that, unlike the constitutional right to a safe environment and freedom of 
movement, the constitutional right to habilitation was not “clearly established” at the time that the 
defendants took the allegedly violative actions. Romeo v. Youngberg, slip. op. at 17-19. The court 
found that there was “no clear statement by a relevant court or statute” until the Supreme Court’s 
Youngberg opinion. Id. at 18. Although such immunity precludes further consideration of Romeo’s 
right to habilitation and injunctive relief, the reasoning nevertheless acknowledges the vitality of consti



1794 The Georgetown Law Journal [Vol. 72:1785

these injuries and that they failed to take appropriate preventive measures, in 
violation of Romeo’s rights under the eighth and fourteenth amendments.44 A 
second amended complaint alleged that the defendants were restraining Ro
meo for prolonged periods of time on a routine basis and sought compensation 
for the institution’s “failure to provide [Romeo] with appropriate ‘treatment or 
programs for his mental retardation.’ ”45 The right to treatment question had 
not been raised in the initial complaint.

tutional challenges to conditions in institutions based on a right to treatment. See 7 Mental Disab. L. 
Rep. 306-07 (1983) (synopsis of district court opinion). The district court’s holding cannot be appealed 
until after the court renders its decision on the remaining claims. See also Scott v. Plante, 691 F.2d 634, 
639 (3d Cir. 1982) (Harlow not dispositive because “(ajssuming, arguendo, that the precise dimensions 
of the constitutional bases for Scott’s recovery . . . lacked sufficient definition . . . these rights were 
clearly granted by statute”). More recently, the Supreme Court, in Pennhurst II, 104 S. Ct. at 919, held 
that the eleventh amendment prohibits a federal court from awarding injunctive relief against state 
officials ordering them to conform their conduct to state law. Thus, it is essential that a plaintiff assert a 
federal cause of action if a federal court is to hear a suit seeking injunctive relief. Both state and federal 
claims, of course, could be brought in state courts.

44. Youngberg, 457 U.S. at 310. The eighth amendment prohibits a state from inflicting “cruel and 
unusual punishments.” U.S. Const, amend. VIII.

45. 457 U.S. at 311. The Supreme Court interpreted the latter claim as applying only to “bodily 
safety and a minimum of physical restraint” because, as the record indicated, they were Romeo’s “pri
mary needs.” Id. at 317-18.

46. Id. at 315. The state conceded that Romeo had a right to adequate food, shelter, clothing, and 
medical care. The Court considered these provisions “the essentials of the care that the state must 
provide.” Id. at 324.

In Lombard v. Eunice Kennedy Shriver Center for Mental Retardation, 556 F. Supp. 677 (D. Mass. 
1983), the district court relied on the Youngberg holding that patients have the right to confinement 
under safe conditions to find that involuntarily committed mental patients have the constitutional right 
to medical care. Id. at 679. Drawing upon Justice Powell’s analogy between penal incarceration and 
involuntary commitment, the court extrapolated from a prisoner’s eighth amendment right to medical 
care that the fourteenth amendment “imposes an affirmative obligation on the state to provide adequate 
medical care for involuntarily committed residents of state mental institutions.” Id. (citing Estelle v. 
Gamble, 429 U.S. 97, 103 (1976)).

47. 457 U.S. at 315. In the Third Circuit, Chief Judge Seitz’s concurring opinion linked the right to 
protection from harm with the right to treatment, asserting that “[pjrotection, restraint, and treatment 
are not severable issues in the context of the institutionalized mentally retarded.” Romeo v. Youngberg, 
644 F.2d at 175.

48. Youngberg, 457 U.S. at 315-16. Courts have recognized the right to be protected from harm as a 
liberty interest that the due process clause secures. See Ingraham v. Wright, 430 U.S. 651, 673 (1977) 
(among historic liberties protected by due process is right to be free from, and to obtain judicial relief 
for, unjustified intrusions on personal security).

49. Youngberg, 457 U.S. at 316.
50. Id. at 317.

The Court premised its opinion on the understanding that an involuntarily 
committed person has a right to food, shelter, clothing, and medical care.46 
Therefore, it framed the issue narrowly, asking “[wjhether liberty interests also 
exist in safety, freedom of movement, and training.”47 The opinion acknowl
edged the “personal security” rights to be afforded any individual, asserting 
that if a criminal conviction and confinement could not nullify the right to 
personal safety, then neither should confinement for nonpenal reasons.48

Justice Powell, writing for the Court, described as “more troubling” the is
sue of whether there exists a constitutional right to minimally adequate habili- 
tation.49 Agreeing that involuntary commitment by the state triggers a duty on 
the state’s part to provide “certain services and care,”50 the Court interpreted 
Romeo’s claim as one seeking only training related to promoting “bodily 
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safety and a minimum of physical restraint.”51 Because Romeo had not as
serted any right to habilitation or training unrelated to safety or freedom from 
bodily restraints, the Court expressly limited its decision to exclude these ques
tions.52 It concluded that “this case does not present the difficult question 
whether a mentally retarded person, involuntarily committed to a state institu
tion, has some general constitutional right to training per se even where no 
type or amount of training would lead to freedom.”53 The Court held, how
ever, “that [Romeo’s] liberty interests require the state to provide minimally 
adequate or reasonable training to ensure safety and freedom from undue 
restraint.”54

Although the Court’s holding is narrow, it is not necessarily inconsistent 
with prior lower court decisions which recognized a broader right to treatment 
per se.55 Furthermore, the Court did not decide that situations involving bod
ily restraint are the only ones in which training is constitutionally required; it 
merely stated that the Court was called upon to consider only those 
situations.56

A balancing test, weighing the individual’s interest in bodily freedom with 
the state’s interest in controlling violent behavior, conditions the majority’s 
holding with respect to the right to minimally adequate training.57 The Court 
determined that the proper standard for deciding if the correct balance has 
been struck is whether “ ‘professional judgment in fact was exercised.’ ”58 It 
adopted the position of the United States Court of Appeals for the Third Cir
cuit that “ ‘[i]t is not appropriate for the courts to specify which of several 
professionally acceptable choices should have been made.’ ”59 In defining

5!. Id. at 317-18.
52. Id. at 318. The Third Circuit had held that mentally retarded individuals have the right to 

treatment or habilitation triggered by involuntary confinement under either the police power or the 
parens patriae power of the state. Romeo v. Youngberg, 644 F.2d at 165. The Third Circuit also had 
recognized the right to adequate treatment, such as treatment which was “regarded as acceptable for 
[Romeo] in light of present medical or other scientific knowledge.” Id. at 169. See infra note 84 and 
accompanying text (discussing Supreme Court’s failure to rule on right to treatment per se in two other 
cases).

53. 457 U.S. at 318.
54. Id. at 319. The Supreme Court did recognize liberty interests in reasonable care and safety, id. at 

309, 313, 315, 322; freedom from bodily restraint, id. at 309, 315, 322; those liberty interests which 
convicted criminals possess, id. at 322; and, by implication, adequate food, shelter, clothing, and medi
cal care, id. at 315. See generally Cook, The Substantive Due Process Rights of Mentally Disabled Cli
ents, 7 Mental Disab. L. Rep. 346 (1983) (analyzing rights recognized in Youngberg and suggesting 
avenues for future litigation).

55. See, e.g, Gary W., 437 F. Supp. at 1219 (constitutional right to “program of treatment that af
fords the individual a reasonable chance to acquire and maintain those life skills that enable him to 
cope as effectively as his own capacities permit . . . and to raise the level of his physical, mental and 
social efficiency”) Welsch, 373 F. Supp. at 499 (“due process requires that civil commitment for reasons 
of mental retardation be accompanied by minimally adequate treatment designed to give each commit
ted person ‘a realistic opportunity to be cured or to improve his or her mental condition’,” citing Wy
att)-, Wyatt, 325 F. Supp. at 784 (mentally ill residents of state institutions have “constitutional right to 
receive such individual treatment as will give each of them a realistic opportunity to be cured or to 
improve his or her mental condition”).

56. Youngberg, 457 U.S. at 318.
57. Id. at 321.
58. Id. (quoting Youngberg v. Romeo, 644 F.2d at 178 (Seitz, C.J., concurring)). See Meyer & Sos- 

kin, Romeo, Romeo, Where Art Thou Romeo: Before the Court at the Mercy of Institutional Profession
als, 10 J. Psych. & Law 205, 212-20 (Youngberg requires lower standard of care than ordinary state 
malpractice laws).

59. Youngberg, 457 U.S. at 321. The Court defined a “professional decision-maker” as 
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what is to be considered a “reasonable” restraint, Justice Powell concluded 
that courts should defer to the judgment of professionals, whose decisions are 
presumptively valid.* 60

a person competent, whether by education, training or experience, to make the particular 
decision at issue. Long term treatment decisions normally should be made by persons with 
degrees in medicine or nursing, or with appropriate training in areas such as psychology, 
physical therapy, or the care and training of the retarded.

Id. at 323 n.30.
60. Id. at 322-25. The balancing test, while not facially unreasonable, could serve to neutralize any 

meaningful application of the Court’s requirement for “adequate and reasonable training.” Because 
the Court holds professional judgment to be presumptively correct, the test paves the way for rejecting 
only the most extraordinary cases of abuse and neglect as long as some clinical judgment was exercised. 
Although courts may not be in the best position to determine what treatment is adequate, id. at 322-23, 
deference to health care professionals may in effect allow those outside the judicial system to determine 
what satisfies constitutional requirements for treatment, something which such professionals may not be 
best qualified to determine. While juries will ultimately decide the question, the very presumption of 
validity may vest an inordinate degree of authority in the attending professionals.

The Supreme Court also has adopted deference to professional judgment as a standard for evaluating 
the validity of commitment procedures involving juveniles. See Parham v. J.R., 442 U.S. 584, 606 
(1979) (decision as to whether child should be institutionalized for mental health care could be made by 
“neutral-factfinder,” such as staff physician).

61. See Doe v. Public Health Trust, 696 F.2d 901, 904 n.l (11th Cir. 1983) (on remand, district court 
may apply Youngberg deference test to decide therapeutic legitimacy of no-communication rule); 
ARCND, 561 F. Supp. at 488 (deference test allows states to “manage their own affairs with minimum 
federal interference” and allows more effective institutional administration by keeping judicial interfer
ence at minimum).

62. See also NYSARC v. Carey, 706 F.2d at 964-65 (2d Cir. 1983) (even with deference to profes
sional judgment, court held not without power to order relief where treatment is substantial departure 
from accepted practice); Woe v. Cuomo, 559 F. Supp. 1158, 1165-66 (E.D.N.Y. 1983) (in class action 
suit challenging adequacy of treatment in state mental hospital, hospital’s accreditation by Joint Com
mission on Accreditation of Hospitals (JCAH) was “valid measure of adequate care,” but loss of JCAH 
accreditation was not necessarily indicative of inadequacy); Thomas v. Johnston, 557 F. Supp. 879, 
911-12 (W.D. Tex. 1983) (in suit seeking injunction brought by Medicaid recipients challenging Texas 
rate scheme for reimbursing costs of care, court credited testimony of plaintiffs’ witnesses who called for 
deference to qualified professionals as to what services are required); Gann v. Delaware State Hosp., 
543 F. Supp. 268, 273-74 (D. Del. 1982) (in wrongful death action by parents of involuntarily commit
ted patient who committed suicide in mental hospital, court held plaintiffs will prevail unless state can 
justify failure to provide for safety on basis of accepted professional judgment, practice, or standards).

63. See St. Mary of Nazareth Hosp. Center v. Department of Health & Human Servs. [HHS], 698 
F.2d 1337, 1346-47 (7th Cir. 1983) (in suit consolidating two conflicting district court decisions regard
ing payment of Medicare funds, court deferred to professional expertise of HHS Secretary who deter
mined that cost of bedside telephones not reimbursable); Americana Healthcare Corp. v. Schweiker, 
688 F.2d 1072, 1086-87 (7th Cir. 1982) (in suit challenging termination of nursing homes’ Medicare 
provider status without pretermination hearing, court deferred to expertise of professionals trained and 
experienced in evaluating compliance with Medicare and Medicaid regulations), cert, denied, 103 S. Ct. 
1187 (1983).

64. See Monahan v. Nebraska, 687 F.2d 1164, 1171 (8th Cir. 1982) (m suit challenging Nebraska 

The Youngberg opinion’s charge that courts should defer to professional 
judgment is significant in that future suits challenging the adequacy of treat
ment ultimately will be decided with respect to whether professional judgment 
had been exercised within acceptable bounds. Courts already have widely 
adopted the Youngberg deference test as a means for assessing the adequacy of 
treatment on a case-by-case basis; it allows courts to avoid delineating specific 
therapeutic guidelines.61 In addition to cases involving the treatment of insti
tutionalized mentally ill or mentally retarded persons,62 courts have applied 
the test to cases involving the rights of nursing home residents and hospital 
patients receiving federal subsidies,63 the educational placement of handi
capped students,64 and the treatment of state prison inmates.65
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Judicial reliance on the judgment of professionals will be at the heart of any 
future challenge to the adequacy of treatment. Whether courts recognize that 
institutionalized mentally disabled persons have a constitutional right to treat
ment per se by virtue of their confinement, or whether courts retreat into the 
narrow confines of the DOJ’s interpretation of Youngberg, the nature of the 
actual treatment could well depend more on the discretion of mental health 
professionals than on the judgment of the courts.

B. JUSTICE BLACKMUN’S CONCURRENCE

Justice Blackmun concurred in the majority opinion, singling out two dis
tinct aspects of the right to treatment question which he considered “un
resolved.”65 66 He first concluded that the state cannot constitutionally deny 
liberty to an individual for the purposes of care and treatment if it does not 
provide for any treatment.6'' Romeo had in fact been involuntarily committed 
for “care and treatment” pursuant to state law.68 Given that “ ‘due process 
requires that the nature and duration of commitment bear some reasonable 
relation to the purpose for which the individual is committed,’ ”69 Justice 
Blackmun determined that the absence of treatment would, therefore, create a 
constitutional violation.70

statutory procedure for contesting educational placement of handicapped children, court held that, 
under Youngberg, if state officials exercised professional judgment not “grossly” departing from ac
cepted standards among education professionals, no liability under section 504 of Rehabilitation Act of 
1973), cert, denied, 103 S. Ct. 1252 (1983).

65. See Capps v. Atiyeh, 559 F. Supp. 894, 917 (D. Or. 1982) (in challenge to living conditions in 
Oregon prisons, court deferred to judgment of mental health professionals even where professional 
opinion on treatment could differ; court will intervene only where treatment inadequate “with little or 
no room for reasonable mental medical opinions to differ”); Simmat v. Manson, 554 F. Supp. 1363, 
1376 n.12 (D. Conn. 1983) (court deferred to expertise of prison officials regarding prisoner transfers).

66. Youngberg, 457 U.S. at 325 (Blackmun, J., concurring). Justices Brennan and O’Connor joined 
Justice Blackmun.

67. Id. at 326. Justice Blackmun noted that the lower court’s principal concurring opinion, which the 
Supreme Court majority also cited, asserted that Romeo had the right to treatment based on state law. 
Id. (citing Youngberg v. Romeo, 644 F.2d at 168 (Seitz, C.J., concurring)).

68. Youngberg, 457 U.S. at 325. Romeo was admitted to Pennhurst pursuant to the Pennsylvania 
Mental Health and Mental Retardation Act of 1966, Pa. Stat. Ann. tit. 50, § 4406(b) (Purdon 1969 & 
Supp. 1982), which provides that the state may commit an individual for “care and treatment.” Id.

ffi. Youngberg, 457 U.S. at 325 (citing Jackson v. Indiana, 406 U.S. at 738).
70. 457 U.S. at 326.
71. Id. at 327 (emphasis in original).
72. Id. (emphasis in original).

Justice Blackmun next considered whether the fourteenth amendment’s due 
process clause requires “ ‘habilitation’ or training necessary to preserve those 
basic self-care skills” that an individual possesses at the time of involuntary 
commitment.71 He would include within the meaning of “‘minimally ade
quate training required by the Constitution’ . . . such training as is reasonably 
necessary to prevent a person’s pre-existing self-care skills from deteriorating 
because of commitment.”72 He stated that the involuntarily committed patient 
had liberty interests in preserving pre-existing skills, distinguishing these from 
the liberty interests in safety and freedom from unreasonable restraints which 
were the majority opinion’s exclusive focus. Under Justice Blackmun’s reason
ing, if pre-existing skills were taken away as a result of institutional neglect, 
such deprivation would be an invasion of constitutionally protected liberty 
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interests.73

73. Id. Justice Blackmun poignantly observed that “[f]or many mentally retarded people, the differ
ence between the capacity to do things for themselves within an institution and total dependence on the 
institution for all of their needs is as much liberty as they ever will know.” Id.

74. Justice Blackmun referred to treatment as the term was used in the Pennsylvania statute under 
which Romeo was confined. Id. at 325. The statute does not, however, explicitly define the term.

75. Youngberg, 457 U.S. at 325-26.
76. Id. at 329 (Burger, C.J., concurring) (emphasis in original).
77. “[RJespondent cannot function outside the state institution, even with the assistance of rela

tives. . . . Under these circumstances, the State’s provision of food, shelter, medical care, and living 
conditions as safe as the inherent nature of the institutional environment reasonably allows, serve to 
justify the State’s custody of respondent.” Id.

78. 422 U.S. 563 (1975). In Donaldson, the Court held that a state may not confine a nondangerous 
mentally ill person who is capable of surviving outside the institution. Id. at 576. The majority ex
pressly declined to consider the Fifth Circuit’s view that there is “a constitutional right to receive such 
individual treatment as will give him a reasonable opportunity to be cured or to improve his mental 
condition.” Id. at 572-73 (citing Donaldson v. O’Connor. 493 F.2d 507, 520 (5th Cir. 1974)); see supra 
note 25 (discussing precedential status of Fifth Circuit Donaldson opinion).

79. Donaldson, 422 U.S. at 582 (Burger, C.J., concurring).

Justice Blackmun’s concurrence is in keeping with the quid pro quo ration
ale, in that he identifies the provision of care and treatment as a valid justifica
tion for involuntary confinement.74 His specific reliance on the Jackson line of 
reasoning, however, would not allow for a right to treatment where an individ
ual is committed for “safekeeping” only.75 76 Such a commitment would give 
rise solely to the right to custodial care. In contrast, under the quid pro quo 
rationale, the state’s deprivation of liberty for the purpose of either care or 
treatment would trigger special due process protection, requiring the provision 
of rehabilitative treatment. Justice Blackmun’s assertion that the retention of 
pre-existing skills is a constitutionally protected liberty interest partially closes 
this “gap” between the two arguments for the right to treatment. Thus, if Ro
meo were committed for the purpose of care only, he would nonetheless be 
entitled to that level of treatment necessary to maintain his pre-existing skills. 
Justice Blackmun’s concurrence, while not squarely endorsing the right to 
treatment per se, goes beyond the limits of the majority’s holding by asserting 
that there are liberty interests which attach to the retention of pre-existing 
skills.

C. CHIEF JUSTICE BURGER’S CONCURRENCE

In his concurrence, Chief Justice Burger stated that he would expressly hold 
that Romeo “has no constitutional right to training, or ‘habilitation,’ per se.”16 
He supported his assertion with the particularized facts of this case, which in
dicated that it was likely that no amount of training or habilitation would en
able Romeo to live outside the institution.77 78

The Chief Justice’s view is perhaps more fundamentally rooted in his inter
pretation of the scope of the due process clause, as expressed in his concurring 
opinion in O’Connor v. Donaldson1* Chief Justice Burger asserted in Donald
son that no historical basis exists for a constitutional right to treatment per se, 
observing that confinement by virtue of parens patriae authority traditionally 
has been custodial in nature, and only secondarily for the purpose of treat
ment.79 He argued that the quidpro quo rationale supporting the right to treat
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ment per se goes beyond constitutional due process.80

80. Id. at 586; see supra notes 19 to 25 and accompanying text (discussing quid pro quo rationale). 
One should note, however, that the Chief Justice has acknowledged that involuntarily committed men
tally ill patients have a need for treatment. Addington v. Texas. 441 U.S. 418 (1979). That case ad
dressed the constitutionality of involuntary commitment procedures and the proper standard of 
evidence to be applied in such procedures. In adopting the “clear and convincing evidence” standard, 
the Chief Justice, writing for the majority, noted: “We have concluded that the reasonable-doubt stan
dard is inappropriate in civil commitment proceedings because, given the uncertainties of psychiatric 
diagnosis, it may impose a burden the state cannot meet and thereby erect an unreasonable barrier to 
needed medical treatment.'' Id. at 432 (emphasis added). The facts of the case indicate that the term 
medical treatment referred to treatment of a mental disorder. Addington, who conceded that he had 
such a disorder, had been diagnosed as suffering from psychotic schizophrenia with paranoid tenden
cies. Id. at 421. The Chief Justice’s statement reasonably could be construed to imply that commitment 
should naturally result in treatment.

81. Donaldson, 422 U.S. at 586 (Burger, C.J., concurring).
82. Id. Chief Justice Burger illustrated his point by contrasting the unique deprivation of liberty 

involved in a criminal proceeding, where due process applies, with the deprivation of liberty resulting 
from a quarantine to limit the spread of a highly communicable disease, where due process does not 
apply. Id.

83. Id. at 587.
84. See supra notes 53 to 56 and accompanying text (discussing scope of Youngberg?, recognition of 

treatment right). The Court also refused to resolve the question of the right to treatment per se in 
Donaldson, despite the Chief Justice’s argument against recognition of the right. Donaldson, 422 U.S. at 
580-89 (Burger, C.J., concurring). The Court avoided the issue on another occasion when it denied 
certiorari in another Fifth Circuit decision upholding the right to treatment. Burnham v. Department 
of Pub. Health of Ga„ 349 F. Supp. 1335 (N.D. Ga. 1972), rev’d, 503 F.2d 1319 (5th Cir. 1974), cert, 
denied, 422 U.S. 1057 (1975). See supra note 16 and accompanying text (discussing Burnham).

85. See Note, Constitutional Law—The Rights of Involuntarily Committed Mentally Retarded Persons 
Under the Fourteenth Amendment—Youngberg v. Romeo, 31 U. Kan. L. Rev. 451, 464-66 (1983) (if 

Chief Justice Burger’s rejection of the quid pro quo rationale was based on 
the observation that the theory “presupposes that essentially the same interests 
are involved in every situation” where there is involuntary commitment.81 To 
refute that assumption, he distinguished between situations where state con
finement is sought to protect the public and where confinement is sought to 
punish the individual.82 The Chief Justice’s argument is unpersuasive, how
ever, because it fails to recognize that while the balance of interests may vary 
depending on the state’s interest in commitment, the liberty interests of the 
individual whose freedom is jeopardized will remain the same regardless of the 
strength or weakness of the counterbalancing interests of the state. He also 
contended that the quid pro quo theory inappropriately shifts the concept of 
due process from a procedural concern to a substantive right.83 His argument 
fails to acknowledge that without substantive rights, procedural safeguards are 
of limited value. For example, if due process requires that the state conduct 
periodic assessments of a patient’s condition to determine the continuing valid
ity of involuntary commitment, such a safeguard is superfluous where, given 
the absence of meaningful treatment, there is little chance the patient’s condi
tion will improve. It seems incongruous to emphasize an individual’s liberty 
interests before commitment and then virtually ignore them after commitment.

Chief Justice Burger used Youngberg to express his disapproval of judicial 
recognition of a right to treatment per se. The Court majority did not follow 
this view in its opinion, choosing instead not to address the issue at all.84 85 This 
leaves open the possibility that Youngberg may be a first step in an incremental 
recognition of the right to treatment per se.^
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D. CONCLUSION

The Supreme Court remanded Youngberg for proceedings in light of its 
holding, acknowledging that treatment is the means for reaching the constitu
tionally protected end of personal liberty.86 The Youngberg decision adds an 
important perspective to the twenty years of discussion of the right-to-treat- 
ment issue. It is firmly anchored in the due process protections that the four
teenth amendment guarantees, and, as such, clarifies a constitutionally 
cognizable basis for future litigation. The Supreme Court, in effect, has invited 
lower courts to identify what constitutes treatment to ensure liberty interests in 
safety and freedom from undue restraint.87

Romeo’s complaint were reformulated to assert right to treatment per se, Court might hold that such 
right exists).

86. Youngberg, 457 U.S. at 324-25. The Court concluded:
[TJhe state is under a duty to provide respondent with such training as an appropriate profes
sional would consider reasonable to ensure his safety and to facilitate his ability to function 
free from bodily restraints. It may well be unreasonable not to provide training when training 
could significantly reduce the need for restraints or the likelihood of violence.

Id. at 324.
87. Id. In addition to a federal cause of action resting on constitutional grounds, the possibility exists 

that federal legislation could provide the same substantive rights as the federal judiciary has recog
nized. The Community and Family Living Arrangements Act of 1983, S. 2053, 98th Cong., 1st Sess., 
129 Cong. Rec. 15,485 (1983) (synopsis of bill), may be a starting point for congressional action. The 
bill provides for the incremental shifting of Medicaid funds from institutions to community facilities. 
S. 2053, § 2. It does not expressly grant a right to treatment per se, although it does require that there be 
a “written plan of assistance” for each disabled individual, “designed to enable such individual to 
contribute to, and function freely in, society.” Id. § 2(h)(2)(D)(iii). It also creates a private right of 
action to enjoin violations of the Act. Id. § 5(a)(1).

Even if Congress enacts this bill or a comparable version, there will remain the question of whether it 
can be construed to grant a substantive right to treatment and, if so, whether the scope of that right is as 
broad as the constitutional right to treatment per se which federal courts have recognized. In litigation 
arising under such legislation, courts could construe the statute as the Supreme Court construed the 
Developmentally Disabled Assistance and Bill of Rights Act, 42 U.S.C. §§ 6001-81 (1982). In pertinent 
part, § 6010 of the Developmentally Disabled Assistance Act states:

Congress makes the following findings respecting the rights of persons with developmental 
disabilities:

(1) Persons with developmental disabilities have a right to appropriate treatment, services, 
and habilitation for such disabilities.

(2) The treatment, services, and habilitation for a person with developmental disabilities 
should be designed to maximize the developmental potential of the person and should be 
provided in the setting that is least restrictive of the person’s personal liberty.

(3) The Federal Government and the States both have an obligation to assure that public 
funds are not provided to any institutional or other residential program for persons with de
velopmental disabilities that—

(A) does not provide treatment, services, and habilitation which is appropriate to the 
needs of such persons; or

(B) does not meet . . . specific minimum standards ....
42 U.S.C. § 6010(a) (1982).
The Supreme Court, in Pennhurst I, held that § 6010 does not provide institutionalized mentally re
tarded persons with a right to treatment in the least restrictive environment. 451 U.S. at 8. It deter
mined that the Act was meant only as a funding statute outlining the requirements for federal funding 
of state institutions. Id. The dissent argued that the provision did create a substantive right to treat
ment for institutionalized persons receiving federal funds. Id. at 39 (White, J., dissenting in part). For 
further discussion, see Note, The “Right" To Habilitation: Pennhurst State School and Hospital v. Hald- 
erman and Youngberg v. Romeo, 14 Conn. L. Rev. 557 (1982) (holding in Pennhurst that § 6010 does 
not confer substantive right to appropriate treatment in least restrictive environment unfounded); Note, 
Mental Health Law: Pennhurst State School v. Halderman, 101 S. Ct. 1531 (1981), 65 Marq. L. Rev. 

The present analysis will proceed with a juxtaposition of the two fines of 
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interpretation which have become the legacy of Youngberg: the DOJ’s retreat 
from a long-standing policy and lower federal courts’ reaffirmance of their 
trend toward recognizing the right to treatment per se.

IV. The DOJ Interpretation of Youngberg

Although the DOJ interpretation of the Supreme Court’s Youngberg deci
sion does not affect the legal status of a judicially recognized right to treatment 
per se, it is very important because of the Attorney General’s role in the initia
tion and resolution of litigation brought to enforce the constitutional rights of 
involuntarily committed mentally disabled persons. In addition, lower federal 
courts may look to the DOJ’s position for guidance in deciding cases.

Under CRIPA,88 the DOJ is authorized to file a civil suit against a state if it 
has reasonable cause to believe that the state is subjecting institutionalized per
sons to “egregious or flagrant conditions” which violate the Constitution or 
laws of the United States.89 Prior to CRIPA’s enactment, the DOJ assumed 
the role of plaintiff, plaintiff-intervenor, amicus curiae, or litigating amicus in 
litigation that other parties had initiated.90 Since 1971, the DOJ has actively 
participated in approximately forty suits against state institutions, involving 
both constitutional and federal statutory violations.91 The DOJ’s support of 
selective litigation to enforce the constitutional rights of mentally ill and men
tally retarded persons, including a right to treatment per se, was revealed in 
statements that then Assistant Attorney General Drew S. Days made in 1977 
while testifying before Congress in support of CRIPA.92 His explanation to 
Senate Judiciary Committee members of the legal requirements for treatment 
of civilly committed institutionalized persons affirmed a policy of advocating 
treatment under the quid pro quo rationale as required by the fourteenth 
amendment’s due process clause.93 His statements asserted that there exists a 

156, 164-66 (holding in Pennhurst that § 6010 does not create substantive right to treatment erroneous; 
decision leaves constitutional arguments intact).

88. 42 U.S.C. § 1997 (1982).
89. Id. § 1997c(a)(l).
90. H.R. Rep. No. 80, 96th Cong., 1st Sess. 5 (1979).
91. Id. The 40 suits included suits involving institutions for the mentally disabled, correctional facil

ities, facilities for juveniles, and residential institutions providing long-term care. The DOJ took an 
active role in major class action suits involving the rights of institutionalized mentally disabled persons, 
Halderman v. Pennhurst State School & Hosp., 612 F.2d 84 (3d Cir. 1979); Wyatt v. Stickney, 325 F. 
Supp. 781 (M.D. Ala. 1971), affd sub mm. Wyatt v. Aderholt, 503 F.2d 1305 (5 th Cir. 1974); Gary W. 
v. Louisiana, 437 F. Supp. 1209 (E.D. La. 1976); NYSARC v. Carey, 393 F. Supp. 715 (E.D.N.Y. 1975). 
See generally H.R. Rep. No. 897, 96th Cong., 2d Sess. (1980) (conference report) (for 10 years prior to 
report DOJ had been committed to seeing that institutionalized persons get adequate care) [hereinafter 
cited as CRIPA Conference Report],

92. See Civil Rights of Institutionalized Persons, 1977: Hearings on S. 1393 Before the Subcomm, on 
the Constitution of the Senate Comm, on the Judiciary, 95 th Cong., 1st Sess. (1978) [hereinafter cited as 
1978 CRIPA Hearings] (statement of Drew S. Days III, Ass’t Att’y Gen., Civil Rights Div., DOJ).

93. Id. at 31. Days testified:
Where mentally ill or mentally retarded persons are civilly and involuntarily committed for 

a particular constitutionally permitted purpose, such as care, or treatment and habilitation, the 
‘due process’ clause requires that the purpose of the confinement must be given effect. If the 
care, treatment, etc., is not provided, then the confinement is nothing more than punishment 
which may last indefinitely, although such persons have been convicted of no criminal con
duct. That open ended confinement is a denial of liberty without due process of law.

Id.
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constitutional right to such individualized treatment as will provide each per
son with the opportunity to be cured or to improve his or her mental condition 
and that such treatment should be provided in the least restrictive environment 
possible.94 Prior to the advent of the Reagan Administration, the DOJ’s view 
of the limits of constitutional rights was as expansive as federal courts would 
permit.

The stated purpose of CRIPA was to grant the Attorney General statutory 
authority to enhance the federal government’s role in challenging through liti
gation violations of institutionalized persons’ rights.95 Congress envisioned 
CRIPA as a measure addressing procedural matters without any impact on 
substantive rights.96 Despite this fact, the DOJ’s Civil Rights Division, under 
Assistant Attorney General William Bradford Reynolds, has reached different 
conclusions about the nature of the substantive rights of institutionalized men
tally disabled persons and has altered CRIPA enforcement along those lines.

94. Days supported his views by relying on the Fifth Circuit’s Wyatt decision. He observed:
. . . [T]he court in Wyatt v. Stickney declared that mentally ill patients “have a constitutional 
right to receive such individual treatment as will give each of them a reasonable opportunity 
to be cured or to improve his or her mental conditionf,]” and that mentally retarded persons 
have a constitutional right to “such individual habilitation as will give them a realistic oppor
tunity to lead a more useful and meaningful life and to return to society.”

As defined by the court of appeals, the right to treatment includes, first, care by mental 
health professionals and others that is adequate and appropriate to the needs of the mentally 
impaired individual in a humane physical and psychological environment. Secondly, it en
compasses habilitative treatment which is appropriate to the condition of a mentally retarded 
person [footnotes omitted].

In addition to the constitutional right to care, treatment or habilitation, the Wyatt court 
recognized, among other things, a right of mentally ill and mentally retarded persons to have 
such treatment in the least restrictive conditions necessary for that purpose [citation omitted], 
the right to dignity and privacy, and the right to be free from unnecessary or excessive medi
cation and restraint.

Id. at 31-32.
95. CRIPA Conference Report, supra note 91, at 9. In fact, two cases that the Attorney General had 

initiated, both of which were dismissed for lack of standing, expedited enactment of CRIPA. Id. See 
United States v. Solomon, 419 F. Supp. 358 (D. Md. 1976) (suit against Maryland challenging condi
tions at Rosewood Hospital dismissed because although United States had “generic interest” in pa
tients’ rights, it lacked statutory authority to sue), ajfd, 563 F.2d 1121 (4th Cir. 1977); United States v. 
Mattson, Civ. No. 74-138 (D. Mont. Sept. 28, 1976) (suit dismissed because United States may not bring 
suit to protect constitutional rights of mentally retarded without statutory authority), affd, 600 F.2d 
1295 (9th Cir. 1979).

96. CRIPA Conference Report, supra note 91, at 9. An earlier report on CRIPA that the House 
Committee on the Judiciary had issued elaborated on this point:

The primary purpose of H.R. 10 [CRIPA] is to provide express statutory authorization for the 
Attorney General of the United States to initiate civil actions to redress systematic depriva
tions of rights of institutionalized persons whose rights are protected by the Constitution or 
laws of the United States. . . . The bill does not define the actual rights which could be 
protected by such authority. That defining process is left to the relevant provisions of the 
Constitution and laws of the United States as they are interpreted and enforced. In this sense, 
the bill is procedural only and seeks merely to state when and under what circumstances the 
Attorney General may institute litigation.

H.R. Rep. No. 80, 96th Cong., 1st Sess. 4 (1979).
In testifying before the Senate Committee on the Judiciary, then Assistant Attorney General Drew S. 

Days III explained his understanding of how substantive terms would be defined. He stated, “1 think 
that this legislation contemplates that the judge will be the judge. . . . The determination of whether 
there’s been a violation of the laws of the United States will be left to federal judges. 1978 CRIPA 
Hearings, supra note 92, at 17.
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In particular, the DOJ’s application of the Youngberg holding has changed the 
substantive focus of enforcement actions.

Reynolds has summarized the DOJ’s understanding of Youngberg, stating 
that “the Supreme Court has defined for us the parameters of our endeavors,” 
and thereby has limited the constitutional requirements for treatment “to that 
degree of training as is reasonably necessary to insure that the rights to per
sonal safety and freedom against undue restraints are adequately protected.”97 
While conceding that ''''Youngberg, of course, did not preclude a future hold
ing” that broader rights exist,98 Reynolds has claimed that “[w]e cannot, as 
some suggest, simply proceed on the basis of lower court authority as if the 
Supreme Court has not spoken on the issue.”99

Reynolds appears to interpret the Supreme Court’s failure to rule on the 
broader right to treatment issue in Youngberg as evidence that such a right 
need not be legally enforceable. While this conclusion is theoretically viable, it 
seems wholly inconsistent with any conventional approach to the Supreme 
Court’s decision.100 The fact that the Court expressly declined to rule on the 
right to treatment per se negates any suggestion that the Court has rendered a

97. House DOJ CRIPA Enforcement Hearings, supra note 10, at 14 (written statement of Reynolds). 
Reynolds acknowledged that Youngbergs holding also recognized that due process required that insti
tutionalized mentally retarded persons have a right to adequate food, clothing, shelter, and medical 
care; personal safety; and freedom from undue bodily restraint. Id.

98. Assistant Attorney General Reynolds, Remarks before the American Bar Association Commis
sion on the Mentally Disabled 8 (Nov. 5, 1982) (transcript on file at the Georgetown Law Journal) 
[hereinafter cited as Reynolds Remarks],

99. Id. at 9. The Assistant Attorney General also has asserted:
Our focus remains—as it was prior to Youngberg—on institutional safety, the humaneness of 
the institutional environment, the sufficiency of staff and facilities, and the provision of indi
vidualized training.

We cannot responsibly ignore the fact, however, that Youngberg declined to define the right 
to training as broadly as did some of the lower federal courts in earlier cases. The Court did 
not hold that the states were under a federal constitutional obligation to provide the treatment 
necessary to cure the disorder or remedy the mental condition that prompted 
institutionalization.

Id. at 7-8.
The suggestion that the emphasis of the DOJ activities remains unchanged presents a seemingly 

unsupportable view given the DOJ’s role in litigation under the three prior administrations, see House 
DOJ CRIPA Enforcement Hearings, supra note 10, at 2 (written statement of Timothy M. Cook, Direc
tor, Western Law Center for the Handicapped, former DOJ attorney) (Reagan DOJ “dramatically 
altered” previous position of advocacy maintained during Nixon, Ford, and Carter administrations), as 
well as former Assistant Attorney General Drew S. Days Ill’s specific articulation of enforceable rights. 
See supra notes 93 and 94 and accompanying text (Days advocated fourteenth amendment right to 
treatment per se in least restrictive environment).

100. In an analysis of the public reaction to the DOJ stand on enforcement actions under CRIPA, 
the editors of the Mental Disability Law Reporter focused attention on the DOJ’s controversial interpre
tation of the Youngberg holding. They wrote:

The crux of the disagreement over the present policy is the method of analysis that should 
be applied to the Youngberg decision. By implication, Mr. Reynolds suggests that until the 
Supreme Court speaks again, the limits on constitutional rights for mentally disabled residents 
of institutions is defined by the precise holding in Youngberg. On the other hand, the public 
interest groups suggest that Youngberg only limits those rights specifically addressed in the 
opinion, but leaves open for interpretation by any court those rights that were not addressed.

The public interest groups have the better interpretive argument, but this does not necessar
ily make their position with respect to CRIPA enforcement correct. It seems elementary, from 
a constitutional standpoint, that where the Supreme Court has not spoken directly, there is 
room for interpretation. Thus, because Mr. Reynolds limits his argument to Youngberg alone, 
his position is weak. To effectively counter the arguments put forward by the public interest 
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decision with respect to that issue.* 101 Curiously, Reynolds refers to the right to 
treatment as a matter which the Supreme Court has addressed,102 but fails to 
reconcile this statement with the Court’s express refusal to rule on the right to 
treatment beyond its determination affecting safety and physical restraint.103

groups, the inquiry must be broadened to include caselaw and statutory analyses. Until that is 
done, the Justice Department’s policy is little more than fiat.

Summary & Analysis, 1 Mental Disab. L. Rep. 5, 8 (1983).
One should note that Youngberg was not a class action suit. It thus seems particularly unwise to take 

the narrow Youngberg holding, based on the circumstances of one individual, and extrapolate from that 
holding any suggestion of exclusivity as to how the decision might control other cases addressing 
broader issues. See generally 1 C.J.S. Actions § 16 (1936) (absence of precedent not conclusive that no 
remedy for alleged cause of action exists).

101. See Phipps v. New Hanover County Bd. of Educ., 551 F. Supp. 732 (E.D.N.C. 1982) (court 
failed to rule on right of handicapped children to education to prevent regression because Youngberg 
did not address that issue).

102. Reynolds Remarks, supra note 98, at 9.
103. Youngberg, 457 U.S. at 318.
104. 325 F. Supp. 781 (M.D. Ala. 1971), affdsub nom. Wyatt v. Aderholt, 503 F.2d 1305, (5th Cir. 

1974). See supra notes 11 and 94 (summarizing Wyatt principles).
105. This was noted by Norman S. Rosenberg, Director, Mental Health Law Project. See Authorisa

tion Requestfor the Civil Rights Division of the Department of Justice: Hearings Before the Subcomm, on 
Civil and Constitutional Rights of the House Comm, on the Judiciary, 98 th Cong., 1st Sess. 5 (testimony), 
7-8 (written statement) (1983) [hereinafter cited as Civil Rights Division Authorization Hearings}.

106. The Mental Health Law Project is a nonprofit public interest organization based in Washington, 
D.C. It acts as an advocate on behalf of mentally ill and developmentally disabled persons.

107. Wyatt v. Ireland, Civ. No. 3195-N (M.D. Ala. Feb. 1, 1983).
108. Civil Rights Division Authorization Hearings, supra note 105, at 5-6 (testimony), 8 (written state

ment). See also ACLU, In Contempt of Congress and the Courts—The Reagan Civil Rights 
Record 3 (1984) (DOJ reversed stand in Wyatt case). One should note, however, that Reynolds ironi
cally referred to the Wyatt case as one of three in which the Civil Rights Division “actively championed 
the rights of mentally retarded persons.” Enforcement of Section 504 of the Rehabilitation Act: Institu
tional Care and Services for Retarded Citizens: Hearings Before the Subcomm, on the Handicapped, 
Senate Committee on Labor and Human Resources, 98th Cong., 1st Sess. 7 (testimony), 19 (written 
statement) (1983) [hereinafter cited as Rehabilitation Act Enforcement Hearings}.

109. No suits were filed between the enactment of CRIPA in 1980 and the change in administration 
in 1981. This was a function of the time required for administrative implementation and notice to the 
states, as well as the inevitable suspension of decisionmaking during the transitional period. Interview 
with Robert Plotkin, former Chief of the Special Litigation Section, Civil Rights Div., DOJ, in Wash
ington, D.C. (Mar. 26, 1984) [hereinafter cited as Plotkin interview].

The fate of litigation concerning conditions in Alabama’s mental health and 
mental retardation institutions further illustrates what is, in fact, a dramatic 
change in policy since Youngberg. In Wyatt v. Stickney,104 the DOJ played a 
major role in establishing and enforcing comprehensive court-ordered stan
dards of care for those confined in Alabama’s mental health and mental retar
dation institutions.105 Testifying before a Senate subcommittee in May 1983, 
Norman S. Rosenberg, Director of the Mental Health Law Project,106 alleged 
that the DOJ reversed its position in compliance hearings on the Wyatt case.107 108 
He claimed that “[i]t entered into an agreement with the defendants which 
urged that the state’s compliance with Wyatt be tested not against the existing 
court-ordered standards but against the minimal requirements of 
Youngberg''

The DOJ interpretation of Youngberg not only signals a retreat from its 
prior policies, but also provides a rationale for the DOJ’s failure to file any 
suits against institutions for the mentally disabled since CRIPA’s enactment in 
19 80.109 Even before Youngberg was decided, Assistant Attorney General 
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Reynolds appears to have embarked on a course of noninterference with state 
prerogatives. For example, when the special litigation staff recommended that 
DOJ take part in litigation against North Dakota,110 Reynolds refused to au
thorize the initiation of a suit.111 Some suggest that the DOJ’s convoluted in
terpretation of Youngberg is merely an attempt to justify a previously adopted 
policy of keeping the federal government outside the realm of state action in 
the area of civil rights.112 Indeed, Reynolds has cautioned, “We must be al
ways mindful that it is, in the final analysis, the responsibility of state officials 
to operate and maintain these facilities.”113 He has admitted declining to “ex
pand federal oversight into daily activities at state institutions,”114 thereby ful
filling his commitment to avoid undue intrusion into the “sound discretion of 
state professionals and administrators.”115 According to Reynolds, concern 
for “the nature of the federal interest”116 is one of several considerations to be 
weighed in determining whether the DOJ should participate as amicus.117 For 
example, the DOJ, “upon fuller consideration,” declined to file an amicus brief 
when the Supreme Court granted certiorari in Youngberg."^

Reynolds has explained his reluctance to initiate lawsuits by pointing out 
that the DOJ is engaged in investigations and “conciliation” negotiations 
which, he believes, will produce the same benefits as litigation, but with greater 
cooperation and efficiency.119 This policy not only is contrary to the legislative

110. ARCND, 561 F. Supp. 473 (D.N.D. 1982).
111. According to Robert Plotkin, he personally recommended that the Attorney General file suit 

against the state, given the findings of a staff investigation, and that Reynolds refused to authorize the 
suit so as not to unduly burden the state. Plotkin interview, supra note 109.

112. Id. See also House DOJ CRIPA Enforcement Hearings, supra note 10, at 2 (written statement of 
Cook) (Reynolds has ideological belief that federal government should not regulate state and local 
government delivery of services for disabled people).

113. House DOJ CRIPA Enforcement Hearings, supra note 10, at 12 (written statement of Reynolds).
114. Id.
115. Id. Reynolds recalled that the Supreme Court has repeatedly admonished courts, in ordering 

remedies, not to “intrude unduly” into the discretion of state officials. Id. It appears that Reynolds’ 
view of what constitutes undue intrusion differs considerably from his critics’ view.

116. Civil Rights Div.. Dep’t of Justice, Correcting the Record of Civil Rights Enforce
ment Jan. 20, 1981 to Sept. 30, 1982, A Response to the Report of the Washington Council of 
Lawyers 48 (1982) [hereinafter cited as Correcting the Record],

117. DOJ sought to justify its failure to file amicus briefs when Youngberg and Mills v. Rogers, 467 
U.S. 291 (1982), both involving the rights of mentally disabled persons, were before the Supreme Court. 
The Civil Rights Division’s report stated that the reasons for deciding not to participate as amicus differ 
from case to case. In addition to the federal interest, considerations include “the state of the record, the 
view of affected client agencies, the forcefulness of arguments presented in briefs filed by the named 
parties, [and] the availability of Division resources . . . .” Id. at 48.

118. See id. (“In Romeo and Mills, that careful balance [of considerations] came down on the side of 
not filing a government brief.”).

119. House DOJ CRIPA Enforcement Hearings, supra note 10, at 3. Members of the subcommittee, 
challenging Reynolds’ belief that negotiation and conciliation were the statutorily preferred methods of 
enforcing constitutional rights, observed that the legislative history clearly indicates that the purpose of 
CRIPA was to authorize government-initiated lawsuits. Reynolds responded with the claim that the 
Act itself makes conciliation efforts a prerequisite to the commencement of litigation. Id. at 7-9 (edited 
transcript). CRIPA requires that, prior to the commencement of a suit against a state, the Attorney 
General give at least 49 calendar days’ notice to state officials, asserting alleged institutional conditions, 
supporting facts, and minimum remedial measures to correct violations of constitutional or statutory 
rights. 42 U.S.C. § 1997b(a)(2)(B) (1982). Although CRIPA provides for “[encouraging] the appropri
ate officials to correct the alleged condition . . . through informal methods of conference, conciliation 
and persuasion,” ¿Z, its language does not suggest that such informal efforts be conducted indefinitely 
as an equally desirable alternative to litigation. Moreover, it appears that the notice requirements were 
no more than the result of a compromise between those who favored immediate, aggressive litigation 
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intent behind enactment of CRIPA,* 120 but also has, for the most part, served 
only to delay further remedial measures. For example, negotiations regarding 
the Rosewood Center, a Maryland mental retardation institution, have contin
ued for nearly four years without suit being filed.121 Critics point out that 
spending time in fruitless negotiation before a suit is filed will only add years 
to the legal process and prolong the suffering of institutionalized persons.122 
In addition, where negotiations take place without the influence of pending 
litigation, states may not be motivated to cooperate with federal efforts to im
prove institutional conditions.123

and those who feared that the government might “rush into court” without giving states an opportunity 
to agree to settlement terms. House DO J CRIPA Enforcement Hearings, supra note 10, at 7 (written 
statement of Cook).

120. See supra notes 95 and 96 and accompanying text (discussing purpose of CRIPA).
121. See House DO J CRIPA Enforcement Hearings, supra note 10, at 84 (testimony of Cook) (edited 

transcript) (after four years, if negotiations break down, DOJ will first have to commence civil action); 
Rehabilitation Act Enforcement Hearings, supra note 108, at 26 (attachment to Reynolds testimony) 
(DOJ notified Maryland governor of intent to investigate on Nov. 7, 1980; notified of investigation 
findings in Feb. 1982; “(njegotiations are continuing”). As of August 1, 1984, no agreement had been 
reached between the DOJ and Maryland officials.

With respect to another investigation, the DOJ reached a settlement with Indiana regarding the 
Logansport and Central State Hospitals. Settlement Agreement, United States v. Indiana, No. IT 84- 
411C (S.D. Ind. Mar. 16, 1984). The settlement agreement, which the United States District Court for 
the Southern District of Indiana approved on April 6, 1984, provided for “that quality of resident care 
needed to protect residents from unreasonable risks of harm to their personal safety and from unrea
sonable bodily restraints.” Id. at 11. It made no mention, however, of a required training program with 
the goal of maximizing residents’ ability to function in safety and without bodily restraints.

122. House DOJ CRIPA Enforcement Hearings, supra note 10, at 7-8 (written statement of Cook).
123. Robert Plotkin argued that “until you demonstrate your commitment and seriousness of pur

pose by filing lawsuits—even one lawsuit—potential defendants have little or no incentive to make any 
but the most minor and cosmetic changes.” U.S. Dept, of Justice Enforcement of the Civil Rights of 
Institutionalized Persons Act: Hearings Before the Sub comm, on Courts, Civil Liberties and the Adminis
tration of Justice and the Subcomm, on Civil and Constitutional Rights of the House Comm, on the Judici
ary, 98th Cong., 1st Sess. 5 (1983) (written statement of Robert Plotkin) (edited transcript).

124. House DOJ CRIPA Enforcement Hearings, supra note 10, at 92 (remarks by Rep. Robert Kas- 
tenmeier, Chairman, Subcomm, on Courts, Civil Liberties and the Admin, of Justice of the House 
Comm, on the Judiciary). In evaluating the first 20 months of the Reagan Administration’s civil rights 
enforcement, the Washington Council of Lawyers pointed out that during the first year of the Carter 
Administration, before CRIPA was enacted, the DOJ filed 11 suits and intervened in 3 others. During 
the first year of the Ford Administration, the DOJ appeared as amicus or intervenor in about 20 new 
institutional cases. The Reagan Administration did not file its first case until 15 months after it took 
office. Washington Council of Lawyers, Reagan Civil Rights: The First Twenty Months 
101 (1983).

125. At the joint hearings before the Subcommittee on Courts, Civil Liberties and the Administra
tion of Justice and the Subcommittee on Civil and Constitutional Rights held on February 8, 1984, 
Timothy M. Cook made the following statement when asked why suits concerning prison conditions 
had been filed and suits concerning institutionalized mental patients had not:

[Sjometimes you are looking at more rights involved when you are talking about the rights 
of people who haven’t been convicted of any crimes. When you are talking about prisoners, 
you are basically talking about rights under the 8th Amendment, to be free from cruel and 

Since Reynolds took office, the United States has indeed filed four suits 
under CRIPA, but those suits challenge only conditions in penal institu
tions.124 When questioned as to why no suits have been filed against mental 
health facilities, one authority speculated that the eighth amendment rights of 
prisoners were easier to identify, whereas reconciling the Youngberg “require
ments” as Reynolds recognizes them with the rights that lower courts afford to 
civilly committed persons presents a more complex problem.125

Critics of the DOJ’s interpretation not only find it inconsistent with the poli
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cies of prior administrations,126 127 but also disagree with the DO J’s legal analysis 
of the Supreme Court’s decision in Youngberg.XT1 The disagreement 
culminates with accusations that, because of the DOJ’s allegedly erroneous 
understanding of Youngberg, the Attorney General is not meeting his legal 
obligations under CRIPA.128

unusual punishment. So it is a simpler—to some extent— sort of situation to just analyze 
those rights.

When you are talking about mentally ill people and mentally retarded people, you are also 
talking about rights to various services, habilitation treatment, occupational therapy, those 
sorts of things, which staff attorneys have been trying to get Mr. Reynolds to agree that there 
are Federal rights to, and there have been ongoing discussions just internally on those cases as 
to what rights even exist when it comes to mentally retarded people, mentally ill people, incar
cerated, not convicted of any crime. So I think that is why those cases haven’t reached the 
point yet of litigation.

House DOJ CRIPA Enforcement Hearings, supra note 10, at 92-93 (edited transcript).
126. Id. at 7 (written statement of Stephen A. Whinston. former DOJ attorney) (enumerating exam

ples of departures from prior policy); id. at 2-5 (written statement of Cook) (same).
127. See id. at 8-10 (testimony of Whinston), 13-4 (testimony of Cook); Civil Rights Division Authori

zation Hearings, supra note 105, at 7 (written statement of Norman S. Rosenberg, Director, Mental 
Health Law Project); Letter from Norman S. Rosenberg to William Bradford Reynolds (January 10, 
1982), reprinted in part, 7 Mental Disab. L. Rep. 5-8 (1983).

128. Civil Rights Division Authorization Hearings, supra note 105, at 6, 8 (written statement of Rosen
berg). Rosenberg summarized public criticism of the DOJ’s enforcement efforts under CRIPA as 
follows:

To sum up the Justice Department’s sorry stewardship of CRIPA on behalf of institutional
ized mentally disabled people:

• No litigation initiated in over two years.
• Only one intervention on behalf of plaintiffs in cases filed by others in the past two years.
• An unreasonably restrictive interpretation of the Supreme Court’s decision as to states’ 

obligations to provide treatment and training.
• Reversal of the Department’s historic position in the Wyatt case.

Id.
129. Id. at 6-7. House DOJ CRIPA Enforcement Hearings, supra note 10, at 14 (written statement of 

Cook).
130. Civil Rights Division Authorization Hearings, supra note 105, at 5, 8 (written statement of 

Rosenberg).
131. Id. at 7; House DOJ CRIPA Enforcement Hearings, supra note 10, at 13-14 (written statement of 

Cook).
132. Reynolds Remarks, supra note 98, at 7-8.
133. House DOJ CRIPA Enforcement Hearings, supra note 10, at 13-14 (written statement of Cook).

Specifically questioning the DOJ’s interpretation of Youngberg as setting 
forth the only cognizable constitutional rights of institutionalized mentally dis
abled persons, critics have labeled this approach “plainly wrong”129 and have 
claimed that it results in an “unwarranted conclusion.”130 Critics have faulted 
Reynolds’ legal reasoning and have asserted that if the Supreme Court has not 
expressly considered an issue, which in this case is the right to treatment per se, 
there is no barrier to lower courts addressing the issue themselves.131 As 
Reynolds has pointed out, while the Supreme Court did not hold that a consti
tutional right to treatment beyond that to ensure personal safety and freedom 
from unreasonable bodily restraint exists,132 it also did not hold that broader 
rights to treatment do not exist.133

Unfortunately, the DOJ’s failure to initiate actions against mental health 
facilities, the controversial resolution of investigations already in progress 
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when Reynolds took office,134 and the number of unresolved investigations 
have not created opportunities for courts to consider further the right-to-treat- 
ment question either in litigation or through consent decree approval. The 
absence of the DO J’s support in litigation could be a considerable loss,135 hin
dering the courts in shaping the rights of the mentally disabled. The DOJ’s 
financial and staffing resources, as well as the authority that its very presence 
conveys, are crucial to the successful enforcement of the constitutional rights 
of the mentally disabled.

134. See supra notes 105 to 108 and accompanying text (discussing settlement decree in Wyatt case 
that exemplified change in DOJ position).

135. In describing the need for the DOJ’s participation in litigation, the Conference Report on 
CRIPA noted that “(w]hether by request of the court or by petition to intervene,... the Department of 
Justice invariably has brought to the litigation process investigative resources, technical advice, and 
legal expertise unavailable to private litigants. Courts have been openly appreciative of these efforts.” 
CRIPA Conference Report, supra note 91, at 9.

136. Scott v. Plante, 691 F.2d 634 (3d Cir. 1982); ARCND, 561 F. Supp. 473 (D.N.D. 1982).
137. Doe v. Public Health Trust, 696 F.2d 901, 903 (11th Cir. 1983) (per curiam).
138. Phillips v. Thompson, 715 F.2d 365 (7th Cir. 1984); Society for Good Will to Retarded Chil

dren, Inc. v. Cuomo, Nos. 83-7621, 83-7663 (2d Cir. June 13, 1984).
139. 102 S. Ct. 3474 (1982).
140. 691 F.2d 634 (3d Cir. 1982).
141. 641 F.2d at 120.
142. Id.
143. Id.
144. Id. at 121.
145. Id. at 125.

V. Judicial Applications of Youngberg

The major federal court decisions which have been decided subsequent to 
Youngberg vary in their application of that case. Two decisions superficially 
framed the issues in terms compatible with Youngberg, but found rights far 
more expansive than those that the Supreme Court recognized,136 while one 
court virtually ignored the Youngberg decision altogether.137 138 139 In contrast, two 
other courts have limited their recognition of rights to those expressly stated in 
Youngberg.™ Thus, courts are divided as to whether the narrow approach to 
the right to treatment, advocated by the Civil Rights Division under Assistant 
Attorney General Reynolds, is the correct understanding of the rights that the 
fourteenth amendment guarantees to mentally disabled persons.

Scott v. Plante, which the Supreme Court remanded for further considera
tion specifically in light of Youngberg,™ takes an expansive view of the 
Youngberg determination of the rights of institutionalized persons.140 Scott 
had been indicted for murder but had been deemed incompetent to stand 
trial.141 He was then involuntarily confined to a maximum security section of 
Trenton State Psychiatric Hospital until such time as he was “restored to rea
son.”142 Scott was confined for approximately twenty-five years; during that 
time, the indictment was dismissed on the ground that he was insane when the 
murder took place.143 Scott then claimed he was being confined without treat
ment144 in violation of the fourteenth amendment’s due process clause.145

The Third Circuit concluded that Youngberg “requires no essential modifi



1984] The Right to Treatment 1809

cation of our prior judgment”146 and thereby affirmed its holding that Scott 
had a right to be given adequate treatment.147 The Third Circuit also upheld 
its prior decision approving jury instructions that Scott had a right to “ade
quate treatment” that was protected by the fourteenth amendment’s due pro
cess clause.148 The court concluded that such a charge was consistent with the 
Supreme Court’s position that one has the right to “ ‘training which is reason
able in light of identifiable liberty interests and the circumstances of the 
case.’ ”149 By failing to discuss the nature of the treatment, or to limit the 
required treatment to that aimed specifically at enabling Scott to enjoy greater 
safety and freedom from physical restraint, the court avoided the potential 
limitations of Youngberg.

146. 691 F.2d at 639. The court’s only modification was to direct that the trial court’s further pro
ceedings be taken “in light of Youngberg v. Romeo and of this opinion.” Id.

147. Id. at 636. The Third Circuit upheld its prior decision that the trial court’s judgment in favor of 
defendant should be vacated and remanded for consideration of specific equitable relief to satisfy 
Scott’s right to adequate treatment. Id.

148. Id.
149. Id. (citing Youngberg, 457 U.S. at 319 n.25). The Supreme Court had used the quoted descrip

tive phrase to further define the type of training that could be considered “adequate.”
150. Scott. 691 F.2d at 636.
151. Id. at 637 (citing Youngberg, 457 U.S. at 323).
152. Id. The court concluded that “we cannot, in light of Youngberg r. Romeo, hold that submission 

of the subhuman conditions claim to the jury was error.” Id.
153. Id. at 638. The court noted that, even under Youngberg, “such a remand is obviously still 

required.” Id.
154. Id.
155. Id.
156. Id. The Third Circuit suggested that Youngberg made it easier for a jury to find a constitutional 

violation because a jury need only find that the bounds of reasonable professional judgment were 

In deciding Scott’s claim that his due process rights were violated by his 
subjection to subhuman living conditions in the hospital’s maximum security 
section, the Third Circuit applied the Youngberg balancing test to weigh state 
and individual interests.150 The court recognized the Supreme Court’s man
date requiring deference to the judgment of professionals, but relied upon the 
stated exception for cases where training or treatment was “ ‘such a substantial 
departure from professional judgment as to demonstrate that the person re
sponsible actually did not base the decision on such a judgment.’ ”151 The 
court found that the record suggested the possibility that professional judg
ment had not been exercised.152

Regarding Scott’s additional claim that he should be confined to a less re
strictive setting within the state hospital, the Third Circuit affirmed its prior 
decision to remand the case for consideration of this issue.153 The original jury 
instruction stated that the physical restraints related to maintaining security 
were not a form of punishment unless they were excessive in relation to the 
state’s nonpunitive purpose,154 but added that if the jury found that restraints 
constituted punishment, it could conclude that an individual’s liberty interests 
had been violated.155 The court stressed that Youngberg actually required a 
lower standard of proof for violation of the fourteenth amendment right to be 
free from unnecessary physical restraints because the Supreme Court did not 
consider whether or not the restraint was punitive in nature, only whether the 
restraint exceeded the requirements of reasonable professional judgment.156
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The Supreme Court’s remand of Scott v. Plante presented the Third Circuit 
with an opportunity to reverse its prior decision upholding a constitutionally 
protected right to treatment. Instead of reversing, however, the Third Circuit 
reaffirmed its prior action by manipulating the language of Youngberg to give 
the opinion an expansive interpretation.

The absence of more particularized judicial guidelines for treatment may be 
interpreted as facto approval of the right to treatment per se. In practical 
terms, “treatment” to ensure “general liberty interests” may take the form of 
other, more comprehensive types of “treatment,” the ultimate goal of which 
would be the highest level of independent functioning and adjustment. “Mini
mally adequate treatment” to protect liberty interests and “treatment per s<P 
need not be mutually exclusive.157 Although the Third Circuit employed the 
Supreme Court’s terminology in describing the right to treatment as protecting 
liberty interests, the practical effect of its holding may be exactly what the 
Supreme Court was not prepared to endorse. Thus, the court found a verbal 
exit from the narrow holding of Youngberg by interpreting the Supreme 
Court’s own explanation of its holding.

exceeded, not that the person actually was subjected to punishment. Id. It is arguable, however, that 
Youngberg produced the opposite result. The perception of punishment with respect to noncriminal, 
disabled persons is perhaps more readily forthcoming than the perception of unreasonable professional 
judgment, especially when professionals enjoy considerable discretion in prescribing treatment pro
grams. In addition, what is “reasonable” could be interpreted to mean that which is the “norm.” 
Given the widespread abuses of state institutions, it is likely that the norm could be considered 
“punishment.”

157. See Note, Youngberg v. Romeo: The Right to Treatment Dilemma and the Mentally Retarded, 
47 Alb. L. Rev. 179, 206 (comparing Third Circuit and Supreme Court Youngberg delineations of right 
to treatment and concluding that rights “overlap” and comprise single right to treatment).

158. 696 F.2d 901 (11th Cir. 1983) (per curiam). The suit was brought by the father of an adolescent 
“voluntary” mental patient, challenging the constitutionality of a treatment program which prohibited 
communication between the parents and their daughter. Id. at 905-07 (Hatchett, J., concurring). Al
though the right to treatment issue was not the basis for the suit, it was discussed as part of the court’s 
per curiam opinion. Id. at 902-03.

159. Id.
160. Id. at 903. The court held that the quid pro quo argument was inapplicable if one’s commitment 

was voluntary rather than involuntary. Id. The court concluded that although Doe had been commit
ted “voluntarily” at the request of her parents, she could be considered a de facto involuntary patient 
and therefore might possess the right to treatment under the quid pro quo rationale. Id. at 905.

161. 493 F.2d 507 (5th Cir. 1974).
162. Doe, 696 F.2d at 902.
163. Id. The court relied on the Fifth Circuit’s Donaldson decision even though the Supreme Court 

had subsequently heard the Donaldson case and deprived the case of its precedential effect on the right 

Scott was not alone in failing to adhere to the Youngberg standard with lit
eral precision. In Doe v. Public Health Trust of Dade County,158 the United 
States Court of Appeals for the Eleventh Circuit ratified the right to treatment 
per se under the quid pro quo rationale for involuntary commitment. 159

The Eleventh Circuit distinguished between voluntary and involuntary com
mitments.160 161 The court, relying on the Fifth Circuit’s 1974 decision in Donald
son,found that an involuntarily committed person “has a constitutional 
right to such individual treatment as will help him be cured or to improve his 
mental condition.”162 The court made no mention of what impact the 
Youngberg decision might have on that conclusion and instead stated that 
Donaldson's rationale was “of key importance to our present inquiry.”163 The 
court was, in fact, aware of Youngberg and referred to it when considering 
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whether deference should be given to the professional judgment regarding 
therapeutic techniques.164 The court, however, evidently chose to ignore 
Youngberg for purposes of establishing the boundaries of the right to 
treatment.

to treatment issue. Donaldson v. O’Connor, 422 U.S. 563, 577 n.12 (1975). See supra note 25 (discuss
ing procedural history of Donaldson).

164. Doe, 696 F.2d at 904 n. 1.
165. 561 F. Supp. 473 (D.N.D. 1982).
166. Id. at 475.
167. Id. at 487 (emphasis in original).
168. Id. at 484. The court based this rejection in part on the premise that most mentally retarded 

individuals are incapable of voluntary commitment because they are unable to give the necessary in
formed consent or because a parent or guardian has in fact consented to their confinement. Id. The 
court assumed that, even in rare cases where informed consent is possible, the mentally retarded indi
vidual’s consent may be no more than submission to familial or financial pressure. Id. The court also 
stated that, even if the plaintiffs had voluntarily consented to their admission, this would not constitute 
a waiver of all due process rights under the fourteenth amendment. Id. at 485.

169. Id.
170. Id. at 486 (citing Youngberg, 457 U.S. at 315-325). The other three categories are (1) a right to 

adequate food, shelter, clothing, and medical care; (2) a right to reasonably safe conditions; and (3) a 
right to freedom from restraint, except insofar as professional judgment determines such restraints are 
necessary to assure a resident’s safety or to provide needed training. Id. at 486.

171. Id. at 486-87 (citing Youngberg, 457 U.S. at 319 n.25).
172. Id. at 487. Wyatt v. Stickney, 325 F. Supp. 781, 784 (M.D. Ala. 1971), affd sub nom. Wyatt v. 

Aderholt, 503 F.2d 1305 (5th Cir. 1974);Welsch v. Likins, 373 F. Supp. 487, 491-500 (D. Minn. 1974), 
u/TV in part, vacated and remanded in part, 550 F.2d 1122 (8th Cir. 1977).

Although the United States District Court for the District of North Dakota 
did not ignore the Supreme Court’s guidance, it construed Youngberg to sup
port the articulation of its own formula for the constitutional requirements for 
treatment of the mentally disabled. In Association for Retarded Citizens of 
North Dakota [ARCND] v. Olson,165 a class action suit brought on behalf of 
the then present and potential residents of two state facilities for the mentally 
retarded,166 the district court held that an involuntarily committed mentally 
retarded person has “a right to reasonable training which enables the resident 
to acquire or maintain minimum self-care skills.”167 The court rejected any dis
tinction between “voluntary” and “involuntary” commitment with respect to 
determining whether mentally retarded individuals have a constitutional right 
to treatment.168 The court cited Youngberg for the proposition that an individ
ual’s constitutional right to liberty is violated when an institutional resident is 
made to endure “conditions which are not reasonably safe or which result in 
unreasonable curtailment of the person’s freedom of movement.”169

The court recognized Youngberg as the controlling case and identified four 
categories of liberty interests that the fourteenth amendment protects, includ
ing “a right to such training as professional judgment determines is reasonable 
to ensure a resident’s safety and to facilitate his ability to function free from 
bodily restraints.”170 The court noted that Youngberg “limited the scope of the 
right to that training which is minimally adequate in light of the individual’s 
interest in liberty.”171 It acknowledged that the Supreme Court did not adopt 
the formulation, used by the lower courts, that the fourteenth amendment con
fers the right to such “training as will cure or improve [the resident’s] mental 
condition.”172

Accepting the Supreme Court’s limitation on training to further the resi
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dent’s basic liberty interests, ARCND then adopted an expansive definition of 
what might fall within the scope of training to enhance those liberty inter
ests.173 Drawing support from Justice Blackmun’s concurring opinion in 
Youngberg, the court concluded that “the right to minimally adequate training 
can be reasonably construed to grant a right to reasonable training which en
ables the resident to acquire or maintain minimum self-care skills—skills in 
feeding, bathing, dressing, self-control, and toilet training.”174 175

173. ARCND, 561 F. Supp. at 487-88.
174. Id. at 487 (emphasis in original).
175. Id.
176. Id. More specifically, the court noted that training in walking and basic communication would 

be required if a resident could benefit from such training, because “these skills enable the exercise of 
basic liberties.” Id.

177. Youngberg, 457 U.S. 307, 326 (Blackmun, J., concurring). See supra note 73 and accompanying 
text (discussing this aspect of Justice Blackmun’s Youngberg concurrence).

178. ARCND, 561 F. Supp. at 488.
179. See supra notes 19 to 27 and accompanying text (discussing quid pro quo rationale). Assistant 

Attorney General Reynolds has stated that “in ARCND v. Olson, a District Court in North Dakota 
which previously had recognized the broader right to treatment recently concluded that the analysis in 
Youngberg precludes the finding of so broad a right in the Due Process Clause.” Reynolds Remarks, 
supra note 98, at 8. Although this statement is technically accurate, in that the ARCND court rejected 
the quid pro quo rationale, it inaccurately characterizes the case as one in which the court abandoned its 
recognition of a right to treatment broader than that identified in Youngberg.

In addition to the United States District Court for the District of North Dakota, the United States 
District Court for the District of Colorado, in In re Estate of Smith, 557 F. Supp. 289 (D. Colo. 1983), 
considered, outside the context of institutionalized persons, arguments for requiring that minimally 

After setting forth “liberty interests” as the factor triggering constitutionally 
required training, rather than relying on Youngbergs more specifically identi
fied “freedom from undue bodily restraint,” the court proceeded to define ba
sic liberty interests so expansively as to effectively recognize the right to 
treatment per seX15 It concluded:

Given the great difference that minimum self-care skills make in the 
life of most mentally retarded persons, this court regards the acquisi
tion and maintenance of those skills as essential to the exercise of 
basic liberties. Not only will these skills free residents from the re
straint of others who now “help” the residents perform basic func
tions, these skills will also enable the residents to do a great variety of 
activities which formerly they could not.176

As Justice Blackmun’s concurrence in Youngberg suggested, acquisition of 
minimal self-care skills may be the maximum level of functioning attainable 
by many mentally retarded people.177 It would seem to follow that treatment 
toward that goal is in effect the comprehensive treatment per se that the 
Supreme Court majority expressly declined to consider.

The North Dakota district court rejected the quid pro quo rationale, how
ever, as the basis for the right to treatment per se and refused to accept the 
assumption that the only basis for involuntary commitment is for treatment or 
habilitation.178 It concluded that the quid pro quo rationale was not compatible 
with the Supreme Court’s reasoning in Youngberg, which based the right to 
training on the need to protect liberty interests. Although the court rejected the 
quid pro quo rationale, it essentially adopted the standards for which that ra
tionale is usually cited.179



1984] The Right to Treatment 1813

ARCND's application of Youngberg presents a realistic approach to the right 
to treatment in light of the narrowness of the Youngberg holding and the ex
pansiveness of prior federal court holdings. By placing emphasis on broadly 
defined liberty interests of committed persons, the district court succeeded in 
adhering to the “letter” of Youngberg while capturing the “spirit” of those de
cisions which have recognized the right to treatment per se.

Only two United States Courts of Appeals have adopted restrictive readings 
of Youngberg more in keeping with the analysis of the Justice Department. In 
Phillips v. Thompson,'™ the Seventh Circuit, in a three-page opinion, miscon
strued the language of Youngberg'*'  to conclude that “at most, the class mem
bers [in this case] were entitled to minimally adequate training as is reasonable 
in the light of their interest in freedom of movement.”180 181 182 Without defining the 
perimeters of an “interest in freedom of movement,” the court relied on the 
district court’s findings of fact183 to hold that, with respect to the Illinois insti
tutions in question, class members were already receiving vocational, educa
tional, and self-care training, although the court perceived no constitutional 
mandate for such training.184 Perhaps if the district court were to have found 
that there were no training programs, or at least inadequate ones, the court of 
appeals would have recognized the need to articulate more carefully the right 
to training in light of Youngberg.

adequate treatment or habilitation be directed at maintaining pre-existing self-care skills. The court 
suggested that such an obligation to preserve pre-existing skills might apply to nursing home residents 
who are Medicaid recipients. Id. at 297. Plaintiffs cited Justice Blackmun’s Youngberg concurrence to 
support the assertion that they had a “[c]onstitutional right to the care necessary to prevent their pre
existing self-care skills from deteriorating because of their confinement in a nursing home.” Id. The 
Smith court declined to rule on the issue as a matter of procedure, however, because the suit was 
brought against the Secretary of HHS, who the court determined was an improper defendant because 
the Secretary’s actions had not resulted in the confinement of the Medicaid patients. Id.

180. 715 F.2d 365 (7th Cir. 1983).
181. See supra notes 38 to 60 and accompanying text (discussing Supreme Court majority opinion in 

Youngberg).
182. Phillips, 715 F.2d at 368 (emphasis added).
183. Phillips v. Thompson, No. 80-C-914 (N.D. Ill. July 21, 1982) (available on LEXIS, Genfed 

library, Dist file). The district court made the following findings of fact:
7. Plaintiffs are receiving services pursuant to individual assessments and in accordance 

with habilitation plans, professionally arrived at.
8. Plaintiffs are participating in workshops or other vocational training in addition to so

cial, self care and educational programs.

20. Plaintiffs have maintained or improved their levels of skills, in many instances. Pro
gress must be viewed in .the light of individual abilities and incentives, however.

Id.
184. Phillips, 715 F.2d at 368.
185. Nos. 83-7621, 83-7663 (2d Cir. June 13, 1984).
186. Society for Good Will to Retarded Children, Inc. v. Carey, 572 F. Supp. 1298, 1342 (E.D.N.Y. 

1983). The court observed:
Inherent then in the Supreme Court’s vision of that level of training to which mentally re
tarded residents of state institutions are constitutionally entitled is a recognition that such 

The Second Circuit’s decision in Society for Good Will to Retarded Children, 
Inc. v. Cuomo'* 5 presents a more carefully crafted, yet equally flawed, analysis 
of Youngberg. There, the court reversed the district court’s opinion, which 
held that under Youngberg the mentally retarded residents of New York’s Suf
folk Developmental Center are entitled to training in self-care skills.186 The 
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Second Circuit also vacated the lower court’s order that called for, inter alia, 
“[a]n upwardly mobile continuum of services ... to provide training to clients 
[over age twenty-one] having from the least to the greatest abilities”187 and 
goal-oriented programming, including school education on a twelve-month 
basis, for residents age twenty-one and younger.188

basic self-care skills as the ability to dress oneself and attend to one’s own hygiene needs are 
requisite to any exercise of those “liberty interests” protected by the Due Process Clause .... 
[DJenial to a resident with the capacity to do so of the opportunity to learn to speak and to 
toilet, to dress and feed himself would constitute a professionally unacceptable restraint.

Id
187. Id. at 1353. The continuum was to begin with training in basic living skills, including groom

ing, toilet training, and speaking, and progress to vocational habilitation.
188. Id. at 1354.
189. Society for Good Will, slip op. at 4367.
190. Id. at 4368.
191. Id. at 4369 (emphasis in original).
192. Youngberg, 457 U.S. at 320-21 (Blackmun, J., concurring).

The court of appeals inferred from Youngberg that “training rights only ex
isted to safeguard other rights,”189 failing to reconcile this assumption with the 
fact that the Supreme Court left open the possibility that a right to treatment 
per se might exist. Adopting the conclusions set forth in Justice Blackmun’s 
Youngberg concurrence, the court determined that an individual has a due pro
cess right to such training as will prevent a person’s existing skills from deterio
rating once the person enters the institution.190 The court, however, then 
qualified its understanding by stating:

Our holding, however, does not include a right to such training as 
will improve a resident’s basic self-care skills beyond those with 
which he or she entered SDC [Suffolk Developmental Center] and 
does not encompass skills that are not basic to self-care. . . . The 
Due Process Clause only forbids deprivations of liberty without due 
process of law. Where the state does not provide treatment designed 
to improve a mentally retarded individual’s condition, it deprives the 
individual of nothing guaranteed by the Constitution; it simply fails 
to grant a benefit of optimal treatment that it is under no constitu
tional obligation to grant.191

There are three fundamental flaws in this analysis. First, the court com
pletely bypassed any meaningful discussion of the residents’ liberty interests in 
safety and freedom from unreasonable bodily restraints. Rather than analyze 
these issues, as the majority opinion in Youngberg did, the Second Circuit fo
cused on the liberty interests that Justice Blackmun’s Youngberg concurrence 
identified. Justice Blackmun readily admitted that these liberty interests were 
“quite distinct from . . . the loss of safety and freedom from unreasonable 
restraints.”192 Had the court of appeals addressed the treatment issue as the 
Youngberg majority had framed it, no doubt it would have encountered con
siderable difficulty in suggesting that training aimed at developing the resi
dents’ basic skills would not in any way enhance their ability to function in a 
safer environment and with greater freedom of movement.

The second major flaw is that the Second Circuit, unlike the district court in 
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ARCND, defined liberty interests to exclude enhancement of the exercise of 
personal freedom. It construed the meaning of deprivation with almost mathe
matical precision, suggesting that a deprivation takes place only when one 
ends up with less than that with which one started.193 Such a definition ig
nores the constitutional right to minimized physical restraint, which need not 
be mutually exclusive from the right to training to enhance basic skills.194 As
suming, arguendo, that an individual does not have the per se right to be 
trained to walk, if that person is unable to walk at the time of commitment, the 
person would still be constitutionally entitled to such therapy because it would 
enhance his or her safety and freedom of movement.

193. Society for Good Will, slip op. at 4369. To illustrate this form of deprivation, the court of ap
peals noted the district court’s finding that “ ‘[t]he record proves that while at the Center many clients 
have developed harmful or inappropriate habits (such as head-banging, feces eating, eye-gouging, and 
biting) . . . [tjhe Center lacks resources to deal adequately with these and other inappropriate behav
iors.’ ” Id. at 4370 (quoting Society for Good Will, 572 F. Supp. at 1348) (emphasis in original).

194. See supra note 157 and accompanying text (discussing overlap of right to freedom from undue 
restraint and right io treatment).

195. Society for Good Will, slip op. at 4369-70 n.6.
196. Id.
197. 729 F.2d 96 (2nd Cir. 1984).
198. Id. at 105 (emphasis added) (citing N.Y. Mental Hyg. Law §§ 9.01, 9.27(a), 9.37(a) (McKin

ney 1978)). Although the Woe panel was referring to involuntary commitment, the same reasoning 
might well apply to the case of voluntary or “nonobjecting” residents. The Second Circuit panel in 
Society for Good Will concluded that the distinction between involuntary and voluntary commitment 
may be, in fact, only procedural in nature and that the right to safe conditions and freedom from undue 
restraint applies to all commitments. Society for Good Will, slip op. at 4358-60.

Third, the court erroneously distinguished this case from the Jackson v. Indi
ana line of reasoning, observing that because residents of the Suffolk Develop
mental Center were placed there by relatives “as a last resort,”195 there was no 
expectation of treatment designed to cure or improve mental retardation.196 
Thus, the court concluded that there is no discrepancy between the purpose for 
which the class members had been committed and the nature of their commit
ment. It is overly simplistic, however, to suggest that because relatives are no 
longer able to care for a mentally retarded person in the family home such 
person has no constitutional right to treatment when he or she is committed to 
an institution. Courts should look instead at the broader purposes of institu
tionalization in light of present capabilities to train and educate many men
tally retarded persons. In this regard, the analysis in Society for Good Will 
conflicts with Woe v. Cuomo,197 which the Second Circuit had decided less 
than four months earlier. The Woe panel observed that “[i]f the justification 
for commitment rests, even in part, upon the need for care and treatment, as it 
does under New York law,. . . then a state which commits must also treat.”198

VI. Conclusion

The Supreme Court’s decision in Youngberg v. Romeo failed to go as far in 
recognizing the constitutional right to treatment as the lower federal courts 
have gone. The decision, however, neither precludes the possibility that the 
Supreme Court will recognize such a right to treatment at some time in the 
future, nor prevents lower courts from continuing to recognize the right to 
treatment per se.
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Interpretations of the Youngberg decision have differed between the execu
tive and judicial branches. The DOJ, a long-time advocate of the constitu
tional right to treatment per se, has retreated from its past policies. It now 
considers the right to treatment enunciated in Youngberg to constitute the limit 
of the fourteenth amendment due process requirement. As a result, investiga
tory and enforcement actions concerning the inadequacy of treatment in state 
institutions have been scaled down to address only the limited mandate of the 
Supreme Court’s Youngberg decision. Such an interpretation is unnecessarily 
restrictive and is perhaps better explained as a political preference than as a 
legal conclusion.

One may characterize the judicial response to Youngberg as one of literal 
compliance. While judges have acknowledged the limitations of the Supreme 
Court’s holding, the federal courts essentially have not retreated from their 
prior recognition of a right to treatment per se under the fourteenth amend
ment. In fact, some courts have relied on Youngberg to expand the rights of 
those committed to state institutions.

The present DOJ interpretation of Youngberg is clearly contrary to the deci
sions of low'er federal courts, which have persisted in recognizing what is es
sentially a right to treatment per se. Furthermore, it is conceivable that a 
majority of the Supreme Court, when presented with a case involving more 
agreeable facts and more clearly defined legal arguments than those presented 
in Youngberg, would find that the Constitution grants institutionalized men
tally disabled persons the right to treatment per se.

Phyllis Podolsky Dietz



The Fact-Opinion Distinction in First Amendment 
Libel Law: The Need for a Bright-Line Rule

American libel law1 requires that courts make a number of difficult distinc
tions.2 One such distinction characterizes allegedly libelous statements as state
ments of fact or statements of opinion. This distinction reflects the importance 
of the criticism function of the press3 and has a long history at common law.4 
The fact-opinion distinction was raised to the level of constitutionality by the 
Supreme Court in Gertz v. Robert Welch, Inc.5 In Gertz, the Court stated in 
dicta:

We begin with the common ground. Under the First Amendment 
there is no such thing as a false idea. However pernicious an opinion 
may seem, we depend for its correction not on the conscience of 
judges and juries but on the competition of other ideas. But there is 
no constitutional value in false statements of fact.6

This statement has been interpreted by lower courts7 and by the Restatement

1. Libel and slander are separate forms of action for defamation. W. Prosser, Handbook of the 
Law of Torts § 112 (4th ed. 1971).

A statement is considered defamatory if it tends to harm the reputation of an individual so as to 
lower him or her in the estimation of the community. Restatement (Second) of Torts § 559 (1977). 
A claim of defamation is based on the right of an individual to protect his or her good name from 
unwarranted attacks. See Rosenblatt v. Baer, 383 U.S. 75, 92 (1966) (Stewart, J., concurring) (interest 
in personal reputation reflects basic concept of human dignity and worth at root of any decent system of 
ordered liberty).

The Restatement (Second) of Torts establishes four elements in a cause of action for defamation: (1) a 
false and defamatory statement concerning another; (2) an unprivileged publication to a third party; (3) 
fault amounting at least to negligence on the part of the publisher; and (4) either actionability of the 
statement irrespective of special harm or the existence of special harm caused by the publication. Re
statement (Second) of Torts § 558 (1977).

Libel is distinguished from slander in that libel is embodied “in some more or less physical form.” W. 
Prosser, Law of Torts § 112 (4th ed. 1971). According to the Restatement, libel involves publication 
by written or printed words or by embodiment in some form that has “potentially harmful qualities 
characteristic of written or printed words.” Restatement (Second) of Torts § 568(1). Slander is 
defamatory communication not covered by libel. Id. § 568(2).

2. One such distinction is that between “public figures” and “private individuals.” See Gertz v. Rob
ert Welch, Inc., 418 U.S. 323, 343 (1974) (interest in compensating injury to reputation of private indi
viduals requires that different rule apply to private individuals than to public figures). Those plaintiffs 
deemed to be public officials and public figures may recover on a defamation claim only after showing 
by clear and convincing proof that the factual misstatement was published either with knowledge that it 
was false or with reckless disregard to whether the statement was true or false. New York Times Co. v. 
Sullivan, 376 U.S. 254, 279-280 (1964); Curtis Publishing Co. v. Butts, 388 U.S. 130, 162-64 (1967) 
(Warren, C.J., concurring in result). The Gertz Court required plaintiffs deemed to be private individu
als to show that a misstatement of fact was at least negligent and further stated that such plaintiffs may 
recover only compensatory damages absent proof of actual malice. Gertz, 418 U.S. at 347-50.

The public figure/private individual distinction has been the subject of much comment. See gener
ally Note, Public Figure Plaintiff r. the Nonmedia Defendant in Defamation Law: Balancing the Respective 
Interests, 68 Iowa L. Rev. 517 (1983); Note, Private Plaintiffs and the Public Interest, 33 Hastings L.J. 
985 (1982); Note. Public Figures, Private Figures and Public Interest, 30 Stan. L. Rev. 157 (1977).

3. See infra notes 18 to 19 and accompanying text (discussing importance of criticism function of 
press as basis for common law “fair comment” privilege) and note 283 (noting judicial recognition of 
importance of criticism function).

4. See infra notes 14 to 22 and accompanying text (discussing common law fair comment privilege).
5. 418 U.S. 323 (1974).
6. Id. at 339-40.
7. E.g., Oilman v. Evans, 713 F.2d 838, 840-41 (D.C. Cir. 1983) (Robinson, C.J., concurring); Bose 
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(Second) of Tortd as requiring absolute constitutional protection for state
ments of opinion. The Supreme Court has not, however, established an ana
lytical approach by which courts may make the distinction between fact and 
opinion.* 8 9 The jurisprudence of the common law also failed to settle upon a 
single mode of analysis.10 Since the distinction was first recognized, courts 
have struggled with a variety of approaches to characterizing statements as 
either fact or opinion, all the while recognizing that the task they confronted 
was remarkably difficult.11 The case law indicates no consensus as to what 
differentiates a statement of opinion from one of fact. This uncertainty, in 
turn, has created the potential for press self-censorship.12 13

Corp v. Consumers Union of United States, Inc., 692 F.2d 189, 193-94 (1st Cir. 1982); Church of 
Scientology of California v. Cazares, 638 F.2d 1272, 1286 (5th Cir. 1981); Avins v. White, 627 F.2d 637, 
642 (3d Cir.) cert, denied, 449 U.S. 982 (1980); Orr v. Argus-Press Co., 586 F.2d 1108, 1115 (6th Cir. 
1978); Hotchner v. Castillo-Puche, 551 F.2d 910, 913 (2d Cir.) cert, denied, 434 U.S. 83 (1977); Buckley 
v. Littell, 539 F.2d 882, 889 (2d Cir. 1976); Palm Beach Newspapers, Inc. v. Early, 334 So. 2d 50, 52 
(Fla. Dist. Ct. App. 1976); National Ass’n of Gov’t Employees, Inc. v. Central Broadcasting Corp., 396 
N.E.2d 996, 1000-01 (Mass. 1979). But cf. Cianci v. New Times Publishing Co., 639 F.2d 54, 61-64 (2d 
Cir. 1980) (Gertz and other Supreme Court cases do not absolutely protect opinions that impute specific 
criminal or wrongful acts).

8. Restatement (Second) of Torts § 566 (1977). The Restatement position is that defamation 
actions for expressions of “pure” opinion are unconstitutional under Gertz. Id. § 566, comment c. See 
supra notes 82 to 92 and accompanying text (discussing Restatement approach to fact-opinion 
distinction).

9. See infra notes 30 to 59 and accompanying text (discussing Supreme Court cases relevant to fact
opinion distinction).

10. See infra notes 14 to 22 and accompanying text (discussing common law privilege of fair 
comment).

11. See infra notes 105 to 256 and accompanying text (discussing approaches to fact-opinion distinc
tion employed by courts) and note 66 (citing judicial complaints about difficulty involved in making 
distinction).

12. “Self-censorship,” as used in this article and by the Supreme Court, refers to situations in which 
the press refrains from printing nondefamatory material because of uncertain or overly stringent stan
dards that raise the possibility of a successful libel suit. See Gertz, 418 U.S. at 340 (“Our decisions 
recognize that a rule of strict liability that compels a publisher or broadcaster to guarantee the accuracy 
of his factual assertions may lead to intolerable self-censorship”); id. at 365-66 (Brennan, J., dissenting) 
(rule requiring press to guarantee truth of assertions “would inevitably lead to self-censorship when 
publishers, fearful of being unable to prove truth or unable to bear the expense of attempting to do so, 
simply eschewed printing controversial articles”).

The self-censorship of concern to the Supreme Court is distinguishable from the normal process of 
evaluating and editing articles to prevent inaccuracy. Cf. Gertz, 418 U.S. at 365 n.2 (Brennan, J., dis
senting) (traditions, rules of political conduct, concerns about credibility and influence, along with insti
tutional pressures, encourage press to require accurate reporting).

13. 713 F.2d 838 (D.C. Cir. 1983), reh’g en banc granted, 713 F.2d 838 (1983).

Part I of this note will trace the development of the fact-opinion distinction 
in American libel law from the common law privilege of “fair comment” to the 
Supreme Court’s decision to afford complete constitutional protection to state
ments of opinion. Part II will examine the relevant Supreme Court cases and 
the limited guidance they provide to lower courts attempting to make the dis
tinction. Part III will analyze the problems inherent in making the fact-opin
ion distinction. Part IV will explore the myriad approaches to the 
characterization problem suggested by commentators and employed by courts. 
Part V will then discuss and criticize the case of Oilman v. Evansf in which a 
new approach to the fact-opinion distinction was developed.

In Part VI, this note will examine the characterization problem in light of 
the importance of an uninhibited press. First, the note will show that the tests
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are vague and unpredictable bases for determining whether a statement is one 
of fact or opinion. Second, the note will argue that the vagueness of the tests 
limits the guidance they provide and consequently raises the problem of press 
self-censorship. Third, the note will contend that the importance of protecting 
the comment function of the press and avoiding self-censorship suggests the 
need for a bright-line rule which would allow the press to decide when a state
ment should be afforded the absolute constitutional protection for statements 
of opinion.

I. Development of the Fact-Opinion Distinction in 
American Libel Law

The distinction between statements of fact and opinion in American libel 
law was first articulated through the common law privilege of fair comment.14 
Apparently formulated by English courts,15 and later adopted by their Ameri
can counterparts,16 the privilege protected the right of every person to fairly 
express opinions on matters of public interest and general concern.17 Underly
ing the privilege was a view that all criticism, no matter how foolish, should be 
protected18 and that the public was entitled to unfettered and widely dissemi
nated opinion.19 Since “foolish” criticism could damage an individual’s repu
tation, the development of the fair comment privilege indicates that courts 
believed the social value of freely distributed comment outweighed the poten
tial harm to the individual criticized.

14. There has been some dispute among scholars as to whether fair comment is a privilege, a right, or 
a defense. See, e.g., Carman, Hutchinson v. Proxmire and the Neglected Fair Comment Defense: An 
Alternative to “Actual Malice", 30 De Paul L. Rev. 1, 2 n.5 (1980); Hallen, Fair Comment, 8 Tex. L. 
Rev. 41, 42 (1929).

15. .fe? Tabart v. Tipper, 170 Eng. Rep. 981, 982 (1808) (“Liberty of criticism must be allowed .... 
Fair discussion is essentially necessary to the truth of history and the advancement of science”); Carr v. 
Hood, ¡70 Eng. Rep. 983, 983 (Nisi Prius 1808) (everyone has a right to publish fair and candid 
criticism).

16. E.g., A.S. Abell Co. v. Kirby, 227 Md. 267, 272, 176 A.2d 340, 342 (1961); Eikhoff v. Gilbert, 124 
Mich. 353, 359, 83 N.W. 110, 112-13 (1900); Gott v. Pulsifer, 122 Mass. 235, 238-39 (1877).

17. M. Newell, The Law of Defamation, Libel and Slander § 1 (1890). In Gott v. Pulsifer, 
122 Mass. 235, 238-39 (1877), the Supreme Judicial Court of Massachusetts stated that “[t]he editor of a 
newspaper has the right if not the duty of publishing for the information of the public fair and reason
able comments, however severe in terms, upon anything which is made by its owner a subject of public 
examination, as upon any other matter of public interest.”

18. Restatement of Torts § 606 comment c (1938).
19. Id. comment d.
20. Carman, supra note 14, at 11.
There are five elements of the privilege of fair comment. First, the statement must be one of opinion, 

not fact. Id.-, W. Hale, The Law of the Press § 15, at 103 (3d ed. 1948). Second, the opinion must be 
based upon accurately stated facts. Carman, supra note 14, at 11; W. Hale, supra, § 15. Third, the 
opinion may not constitute an overly personal attack. W. Hale, supra, § 15; M. Newell, supra note 17, 
§ 1 (general rule is to confine comments to the matter itself and not to include personal attacks on 
private character or imputations of unworthy motives). Fourth, the opinion must relate to a matter of 
public interest. Gott, 122 Mass, at 238-39; M. Newell, r«/>ranote 17, § 1. Fifth, the opinion must not 
be stated with malice. Gott, 122 Mass, at 239 (proof of actual malice required to maintain action 
against reasonable comment on matter of public interest), Carman, supra note 14, at 11.

Under the fair comment privilege, a statement could only be protected if it 
was a statement of opinion rather than one of fact.20 The fair comment privi
lege therefore required that courts make a “fundamental” distinction between 
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statements of opinion and statements of fact.21 Courts and commentators 
could not, however, agree upon how the distinction ought to be made.22

21. Veeder, Freedom of Public Discussion, 23 Harv. L. Rev 413, 419 (1910).
22. See generally Titus, Statement of Fact Versus Statement of Opinion — A Spurious Dispute in Fair 

Comment, 15 Vand. L. Rev. 1203, 1221 (1962).
23. Coleman v. MacLennan, 78 Kan. 711, 737, 98 P. 281, 290 (1908).
24. Carman, supra note 14, at 13.
25. Titus, supra note 22, at 1221.
26. In Pearson v. Fairbanks Publishing Co., 413 P.2d 711 (Alaska 1966), the Alaska Supreme Court 

rejected the fact-opinion distinction. In Pearson, the Fairbanks Daily News-Miner published an edito
rial attacking syndicated columnist Drew Pearson. The day before, the News-Miner had published an 
article Pearson had written about Alaska’s statehood effort. Id. at 712. The editorial stated that one of 
Pearson’s colleagues had described him as the “Garbage Man of the Fourth Estate,” and a subsequent 
editorial announced that the News-Miner was dropping Pearson’s column because the newpaper “did 
not wish to distribute garbage." Id. The trial court found the editorials to be fair comment. Id. The 
Alaska Supreme Court held that the challenged passages in the editorials were false statements of fact, 
but concluded that they should be protected. Id. at 713. The court rejected the majority rule due to the 
tenuousness of the fact-opinion distinction and extended the fair comment privilege to non-malicious 
misstatements of fact. Id. at 713-14.

27. “Congress shall make no law . . . abridging the freedom ... of the press.” U.S. Const, amend. 
I.

28. It was not until the first part of the 20th century that the first amendment guarantee of freedom of 
the press was held applicable to the states through the due process clause of the fourteenth amendment. 
Schneider v. State, 308 U.S. 147, 160 (1939); Gitlow v. New York, 268 U.S. 652, 666 (1925).

29. In Chaplinsky v. New Hampshire, 315 U.S. 568 (1942), the Court stated:
There are certain well-defined and narrowly limited classes of speech, the prevention and 
punishment of which have never been thought to raise any Constitutional problem. These 
include . . . the libelous . . . [SJuch utterances are no essential part of any exposition of ideas, 
and are of such slight social value as a step to truth that any benefit that may be derived from 
them is clearly outweighed by the social interest in order and morality.

Id. at 571-72. See also Beauhamais v. Illinois, 343 U.S. 250, 266 (1952) (libelous utterances not within 
the area of constitutionally protected speech).

30. 376 U.S. 254 (1964).
31. Id. at 282-83.

Courts characterizing statements as fact or opinion recognized that they 
were operating in an area where distinctions “can not always be clear to the 
mind.’’23 A review of the cases reveals “an uncomfortable legacy of judicial 
confusion.”24 One commentator has contended that courts used the fact-opin
ion distinction “primarily to furnish familiar terms into which [they could] 
pour whatever statement they desired according to the conclusion which they 
wanted to reach.”25 Confronted with the slippery quality of the analysis, some 
courts simply rejected the distinction altogether.26

For most of American history, the distinction between fact and opinion in 
libel law remained the province of the common law fair comment privilege. 
The Supreme Court did not address the question of whether the first amend
ment27 provided protection for allegedly libelous statements of either fact or 
opinion until the early part of the twentieth century.28 When the Court finally 
addressed the issue, it found libelous statements to be outside the protection of 
the amendment.29

It was not until 1964, in the landmark case of New York Times Co. v. Sulli
van,30 that the Court held that the first and fourteenth amendments provided a 
degree of protection for libelous statements.31 In New York Times, the Court 
stated that the first amendment protected defendants who criticized public offi
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cials acting in their official capacity.32 In such cases, the Court ruled, public 
officials may recover damages only by proving that a false and defamatory 
statement was uttered “with knowledge that it was false or with reckless disre
gard of whether it was false or not.”33

Ten years after New York Times, in Gertz v. Robert Welch, Inc.,34 the Court 
expressly stated that the first amendment required a distinction between state
ments of fact and statements of opinion.35 One commentator has contended 
that the Gertz Court’s recognition of the fact-opinion distinction “carries fur
ther the old common law doctrine of fair comment.”36 The Gertz Court ap-

32. Id.
33. Id. at 280.
34. 418 U.S. 323 (1974). For a general discussion of Gertz, see Robertson, Defamation and the First 

Amendment: In Praise of Gertz v. Robert Welch, Inc., 54 Tex. L. Rev. 199 (1976). This note will only 
address the Gertz Court’s formulation of the fact-opinion distinction. For discussion of other aspects of 
Gertz, see Anderson, Libel and Press Self Censorship, 53 Tex. L. Rev. 422 (1975); Beytagh, Privacy and 
a Free Press: A Contemporary Conflict in Values, 20 N.Y.L.F. 453 (1975); Frakt, The Evolving Law of 
Defamation: New York Times Co. v. Sullivan to Gertz v. Robert Welch, Inc. and Beyond, 6 Rut.-Cam. 
L.J. 471 (1975); Hill, Defamation and Privacy Under the First Amendment, 76 Colum. L. Rev. 1205 
(1976); Turkington, Foreseeability and Duty Issues in Illinois Torts: Constitutional Limitations to Defa
mation Suits after Gertz, 24 De Paul L. Rev. 243 (1975); Wade, The Communicative Torts and the First 
Amendment, 48 Miss. L.J. 671 (1977); Comment, Defamation Law in the Wake of Gertz v. Robert 
Welch, Inc.: The Impact of State Law and the First Amendment, 69 Nw. U. L. Rev. 960 (1975).

35. In New York Times the Supreme Court hinted that there might be a constitutional distinction 
between statements of fact and statements of opinion. Oilman, 713 F.2d at 841 (Robinson, C.J., concur
ring) (citing New York Times, 376 U.S. at 292 n.30). The New York Times decision dealt with an 
advertisement that inaccurately described state officials’ conduct during racial incidents in Alabama. 
376 U.S. at 256-59. The Court expressly characterized the alleged libels as “factual statements” and 
addressed the question of whether the advertisement forfeited first amendment protections because of 
the falsity of some of its factual representations. The Court reviewed the rationale supporting the 
absolute privilege for statements of public officials and noted that “[ajnalogous considerations support 
the privilege for the citizen-critic of government. It is as much his duty to criticize as it is the official’s 
duty to administer.” Id. at 282. The Court also observed that

[sjince the Fourteenth Amendment requires recognition of the conditional privilege for honest 
misstatements of fact, it follows that a defense of fair comment must be afforded for honest 
expression of opinion based upon privileged, as well as true, statements of fact. Both defenses 
are of course defeasible if the public official proves actual malice ....

Id. at 292 n.30.
Garrison v. Louisiana, 379 U.S. 64 (1964), presented the Court with a potential fact-opinion issue. In 

Garrison, the defendant, the district attorney of Orleans Parish, Louisiana, held a press conference and 
accused several judges of inefficiency, laziness, and obstruction of his efforts to enforce vice laws. Id. at 
64-66. The defendant was convicted under the Louisiana Criminal Defamation statute. Id. at 65. The 
statements could have been characterized as opinions. See Oilman v. Evans, 713 F.2d at 841 (Robin
son, C.J., concurring) (noting that while statements at issue in New York Times were “obviously fac
tual,” statements in Garrison were “more problematic”). Instead, the Court reversed the conviction on 
other grounds. Garrison, 379 U.S. at 77-78. The Court expressly reserved the fact-opinion issue, noting 
that “we do not decide whether appellant’s statement was factual or merely comment, or whether a 
State may provide any remedy, civil or criminal, if defamatory comment alone, however vituperative, is 
directed at public officials.” Id. at 76 n.10.

The constitutional protection for opinions described in Gertz is broader and more complete than that 
apparently contemplated by the Supreme Court in A^h' York Times and Garrison. Chief Judge Robin
son of the United States Court of Appeals for the District of Columbia Circuit has noted that while 
New York Times and Garrison “foreshadowed” the Gertz pronouncement, “the degree of constitutional 
protection to be afforded statements of belief, judgment, or interpretation—a protection seemingly ab
solute under the Gertz formulation—might not have been fully anticipated.” Oilman v. Evans, 713 
F.2d at 841 (Robinson, C.J., concurring).

36. Wade, The Communicative Torts and the First Amendment, 48 Miss. L.J. 671, 695 (1977). See also 
Street v. National Broadcasting Co.. 645 F.2d 1227, 1233 (6th Cir. 1981) (common law privilege of fair 
comment now protected as opinion under first amendment) (citing Gertz)', Cinker v. Northern Gas Co., 
Inc., 578 F. Supp. 112, 114 (D. Wyo. 1983) {Gertz lent constitutional significance to common law fair 
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peared to accept the common law justification for the distinction by quoting 
from the first Inaugural Address of Thomas Jefferson: “If there be any among 
us who would wish to dissolve this Union or change its republican form, let 
them stand undisturbed as monuments of the safety with which error of opin
ion may be tolerated where reason is left free to combat it.”* 37

comment privilege). One commentator has contended, however, that the Gertz Court spoke without 
“an awareness of the rich and complex history of the struggle of the common law” on the issue of 
defamatory opinion. Hill, Defamation and Privacy Under the First Amendment, 76 Colum. L. Rev. 
1205, 1239 (1976).

37. Gertz v. Robert Welch, Inc., 418 U.S. at 340 n.8. 5*^ Bums v. McGraw-Hill Broadcasting Co., — 
Colo. —, —, 659 P.2d 1351, 1358 (1983) (Gertz acknowledges importance of free expression to political 
processes of democratic society and desirability of competing ideas in furthering democratic goals).

38. Gertz, 418 U.S. at 326.
39. Id. at 331 n.4.
40. See Oilman v. Evans, 713 F.2d at 842-43 (Robinson, C.J., concurring) (noting that Gertz Court 

did not apply opinion privilege to statements in issue).
41. Gertz, 418 U.S. at 352.
42. As noted, the Gertz Court did not discuss whether the statements at issue were protected opin

ions. Nevertheless, some courts have construed the Gertz Court’s willingness to decide whether the 
plaintiff was a public figure to indicate that the statements were capable of supporting a libel judgment 
and therefore were not statements of opinion. See Oilman v. Evans, 713 F.2d 838, 843 (D.C. Cir. 1983) 
(per curiam) (Robinson, C.J., concurring) (no suggestion in Gertz that accusations incapable, as matter 
of constitutional law, of being deemed libelous); Cianci v. New Times Publishing Co., 639 F.2d 54, 61- 
62 (2d Cir. 1980) (alleged libels in Gertz deemed sufficiently factual to support action for defamation).

Lower courts also have used this approach in analyzing Hutchinson v. Proxmire, 443 U.S. 111 (1979). 
In Hutchinson, a university professor claimed he was libeled by U.S. Senator William Proxmire, who 
had awarded the professor the “Golden Fleece Award” after Hutchinson received federal funds for his 
study of the emotional responses of monkeys. Id. at 116-17. Proxmire issued a press release and,constit
uent newsletter which referred to the plaintiff’s research as “nonsense,” “perhaps duplicative,” and of 
“transparent worthlessness” and alleged that the plaintiff had “made a fortune” at taxpayers’ expense. 
Id. at 117. The Court concluded that the plaintiff was not a “public figure” within the meaning of New 
York Times. Id. at 136.

Lower courts have interpreted the Hutchinson Court’s discussion of the public figure question as 
indicating that the Court did not consider Proxmire’s allegations to be constitutionally protected opin
ion. See Oilman, 713 F.2d at 843 (Robinson, C.J., concurring) (“in light of the Court’s willingness to 

In elevating the fact-opinion distinction to the level of constitutionality, the 
Gertz Court inherited the problem of deciding how the distinction ought to be 
applied. This note will next explore how other Supreme Court cases have pro
vided guidance on distinguishing between fact and opinion. A brief review of 
the cases will show that the guidance is limited indeed.

II. Supreme Court Guidance on Fact-Opinion Characterization

After articulating the constitutional fact-opinion distinction, the Gertz Court 
made no effort to apply the distinction to the case before it and decided the 
case on other grounds. In Gertz, the plaintiff alleged that he was libeled by an 
article which referred to him as a “Leninist” and “Communist-fronter.”38 Al
though the Court did note that the terms “Leninist” and “Communist-fronter” 
were “generally considered defamatory,”39 the Court did not discuss the appli
cability of first amendment opinion protection to these statements.40 The 
Court instead found that Gertz, as a private figure, did not have to meet the 
New York Times standard of malice and remanded the case for a new trial.41 
By failing to apply the fact-opinion distinction to the facts of Gertz, the Court 
missed an opportunity to instruct lower courts as to what differentiates a state
ment of fact from a statement of opinion.42
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The first Supreme Court case to expressly address the characterization of 
statements as fact or opinion was Greenbelt Cooperative Publishing Association 
v. BreslerN In Greenbelt, the plaintiff sued for libel after the defendant’s news
paper, the Greeenbelt News Review, reported that some citizens had described 
the plaintiffs negotiating position in a land transfer deal as “blackmail.”43 44 
Lower courts found for the plaintiff, but the Supreme Court reversed on the 
basis of faulty jury instructions.45

reach the ultimate defamation issue rather than prolong this most sensitive type of litigation by remand, 
I regard the dispositions in [Gertz and Hutchinson} as indications that the statements in each were 
capable of supporting a libel judgment”).

Courts also have contended that implicit in the Gertz Court’s articulation of the fact-opinion distinc
tion is a requirement that fact and opinion be characterized on the basis of their susceptibility to proof 
of truth or falsity. See infra notes 134 to 136 and accompanying text (discussing lower courts’ use of 
Gertz dicta to support truth or falsity test).

43. 398 U.S. 6 (1970).
44. Id. at 7.
45. Id. at 10. The Court found that the jury instruction contravened New York Times by allowing 

liability to be based on a combination of falsehood and general hostility. Id.
46. Id. at 13.
47. Id.
48. Id. at 14.
49. Greenbelt was decided four years before Gertz, so its value as precedent may be questionable. In 

addition, the opinion appears to require the use of two distinct characterization analyses. See infra 
notes 112 to 114 and note 126 and accompanying text (discussing use of Greenbelt io support reader- 
oriented characterization analysis) and notes 162 to 163 and accompanying text (discussing use of 
Greeenbelt to support contextual characterization analysis).

50. 418 U.S. 264 (1974).

The Court also stated that “as a matter of constitutional law, the word 
‘blackmail’ in these circumstances was not slander when spoken, and not libel 
when reported in the Greenbelt News Review.”46 The Court noted that the 
newspaper had correctly reported that “blackmail” had been used in the con
text of a “heated” political debate over a “subject of substantial concern”47 
and added:

It is simply impossible to believe that a reader who reached the word 
‘blackmail’ in either article would not have understood exactly what 
was meant: it was Bresler’s public and wholly legal negotiating pro
posals that were being criticized. No reader could have thought that 
either the speakers at the meetings or the newspaper articles reporting 
their words were charging Bresler with the commission of a criminal 
offense. On the contrary, even the most careless reader must have 
perceived that the word was no more than rhetorical hyperbole, a 
vigorous epithet used by those who considered Bresler’s negotiating 
position extremely unreasonable.48

The Court’s discussion provides little guidance to lower courts attempting to 
distinguish between statements of fact and statements of opinion. Since the 
resolution of the case did not depend upon a holding that the statements in 
question were constitutionally protected opinion, the Court’s discussion of 
characterization is of little help in the construction of an analytical 
framework.49 50

In Old Dominion Branch No. 496, National Association of Letter Carriers v. 
Austindecided the same day as Gertz, the Court considered allegedly 
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libelous statements made by a union newsletter during a campaign to organize 
postal workers.51 The newsletter identified the plaintiffs as “scabs” and printed 
a “definition” which stated that a “scab” was a “traitor to his God, his country, 
his family and his class.”52 The Court reversed the libel judgments, again on 
the basis of improper jury instructions.53

51. Id. at 267-68.
52. Id.
53. Id. at 280-82.
54. Id. at 283.
55. Id. at 284.
56. Id. at 285-86.
57. Indeed, the Court noted that the depiction of plaintiffs as “scabs” was factually true. Id. at 283- 

84. See Pring v. Penthouse Int’l, Ltd., 695 F.2d 438, 444 (10th Cir. 1982) (Breitenstein, J., dissenting) 
(alleged defamatory statements in Greenbelt and Letter Carriers factually true).

58. 481 U.S. at 283. The Letter Carriers Court stated, “[i]n view of our conclusion that the publica
tion here was protected under the federal labor laws, we have no occasion to consider the First Amend
ment arguments advanced by appellants.” Id. at 283 n.15.

It is interesting that Justice Powell, the author of the majority opinion in Gertz, dissented from the 
Court’s holding, maintaining that “federal law does not prohibit appellees from recovering from appel
lant union for injury to reputation.” Id. at 297. Powell wrote:

It seems to me that the majority fails to distinguish between defamatory references to an 
anonymous group, class, or occupation, and a similar description of a named individual. It is 
one thing to say that lawyers are shysters and that doctors are quacks, but it is quite another 
matter—indeed, it is libelous per se—to publish that lawyer Jones is a shyster or that Dr. 
Smith is a quack.

Id.
The ambiguity of the Letter Carriers Court’s discussion has led lower courts to cite it in support of 

two divergent approaches to characterization. See supra notes 115 to 116 and note 126 and accompany
ing text (discussing use of Letter Carriers to support reader-oriented characterization test) and notes 164 
and 165 (discussing use of Letter Carriers to support contextual characterization test).

59. Oilman v. Evans, 713 F.2d at 844 (Robinson, C.J., concurring).

In attempting to characterize the statements, the Court referred to the dic
tionary definition of “scab” and concluded that the article’s depiction of plain
tiffs as scabs was a factual statement.54 The Court then turned to the 
“definition” printed in the newsletter and reasoned that “[t]he definition’s use 
of words like ‘traitor’ cannot be construed as representations of fact” in light of 
the union’s organizing campaign.55 Citing Greenbelt, the Court added:

It is simply . . . impossible to believe that any reader . . . would 
have understood the newsletter to be charging the appellees with 
committing the criminal offense of treason . . . [The] “definition of a 
scab” is merely rhetorical hyperbole, a lusty and imaginative expres
sion of the contempt felt by union members towards those who refuse 
to join.56

Letter Carriers may provide even less guidance about the characterization of 
statements than does Greenbelt. As in Greenbelt, the holding in Letter Carriers 
did not rest upon a finding that the statements in question were constitution
ally protected opinion.57 The Court in Letter Carriers specifically held that the 
publication was entitled to the protection of federal labor laws,58 and, thus, the 
first amendment analysis was superfluous.

Because the Supreme Court has been “virtually silent”59 concerning the 
characterization of statements as fact or opinion, lower courts have been left to 
devise their own approaches. This note will review the various approaches 
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employed by lower courts in attempting to characterize statements. First, how
ever, the note will explore why the fact-opinion distinction has proved so diffi
cult to conceptualize.

III. The Characterization Problem

The inherent indeterminacy of language makes it difficult to distinguish be
tween statements of fact and statements of opinion.60 As Justice Holmes stated: 
“A word is not a crystal, transparent and unchanged, it is the skin of a living 
thought and may vary greatly in color and content according to the circum
stances and time in which it is used.”61

60. See Titus, supra note 22, at 1215 (meaning of “fact” and “opinion” so vague that use of distinc
tion justifies any conclusion).

61. Towne v. Eisner. 245 U.S. 418, 425 (1918) (citing Lamar v. United States, 240 U.S. 60, 65 
(1916)).

62. Webster’s Seventh New Collegiate Dictionary 72 (1965).
63. A fact is “a piece of information presented as having objective reality.” Id. at 298.
64. See id. at 72 (defining “bastard” as “an offensive or disagreeable person—used as a generalized 

term of abuse”).
65. An opinion is “a view, judgment, or appraisal formed in the mind about a particular matter” and 

a “belief stronger than impression and less strong than positive knowledge.” Id. at 592.
66. See, e.g, Oilman v. Evans, 713 F.2d at 845 (Robinson, C.J., concurring) (statements cannot be 

neatly divided into hemispheres of fact and opinion); Information Control v. Genesis One Computer 
Corp., 611 F.2d at 783 (recognizing difficulty in determining whether publication constitutes statement 
of fact or statement of opinion); Ricci v. Venture Magazine, 574 F. Supp. 1563, 1569 (D. Mass. 1983) 
(essence of fact-opinion distinction less than clear).

67. Pearson v. Fairbanks Publishing Co., 413 P.2d at 714.
68. W. Hale, supra note 20, § 15. “Some statements are readily recognized as statements of fact; 

others as statements of opinion. In between lie many cases where the interpretation is doubtful.” Id. 
See also Hallen, Fair Comment, 8 Tex. L. Rev. 41, 53 (1929) (question of what should be called fact 
and what opinion difficult).

69. Titus, supra note 22, at 1221.

The conceptual difficulty in determining what a word “means” may be illus
trated by examining a word which has both a literal and a colloquial meaning. 
Consider, for example, the word “bastard.” Used literally, the word “bastard” 
means that the individual referred to is the child of unmarried parents.62 As 
such, the use of the word would generally be accepted as a statement of fact63 
with defamatory implications. The word “bastard” may be used colloquially, 
however, to indicate that an individual is cruel or unfair.64 This usage consti
tutes a value judgment which most people would consider a statement of opin
ion.65 If the statement in question is merely a flat assertion that “John Doe is a 
bastard,” either of the two meanings could be attached. Acceptance of the 
strict meaning would make the statement one of fact, while construction of the 
statement in its colloquial sense would bring the statement within the protected 
realm of opinion.

Courts have recognized the conceptual difficulty in distinguishing between 
fact and opinion in libel cases.66 The Alaska Supreme Court, for example, has 
stated that “[t]he distinction between a fact statement and an opinion or com
ment is so tenuous in most instances, that any attempt to distinguish between 
the two will lead to needless confusion.”67 Commentators have recognized that 
the line between fact and opinion is “shadowy”68 and that the distinction “has 
indeed acquired a rather chameleon quality.”69



1826 The Georgetown Law Journal [Vol. 72:1817

The characterization problem has been further complicated by an additional 
distinction: that between opinions based upon separately stated or readily as
certained facts and opinions which imply the existence of undisclosed defama
tory facts.70 The basis for this distinction is that undisclosed facts, if believed 
by the reader, can carry a defamatory content equal to that of properly dis
closed defamatory facts.71

70. Veeder, supra note 21, at 419-20.
71. Restatement of Torts § 567 comment a (1938).
72. Id. § 606 comment b.
73. Veeder, supra note 21, at 419-20. At common law there was apparently little respect for the 

intelligence or skepticism of the newspaper reader. Veeder wrote that “if facts and comments are so 
intermingled that it is not clear what purports to be inference and what is claimed to be fact, the reader 
will naturally assume that the injurious statements are based upon adequate grounds known to the 
writer . . . .” Id.

74. 124 Mich. 353, 83 N.W. 110 (1900).
75. Id. at 354, 83 N.W. at 111.
76. Id. at 361, 83 N.W. at 113.
77. Id. at 359, 83 N.W. at 113.
78. Id. at 360, 83 N.W. at 113.
79. For criticism of the Eikhoff decision and the common law notion of implied statements of fact, 

see Titus, supra note 22, at 1215-22. Titus contrasts the £7W^holding with the decision of the Wis
consin Supreme Court in Lukaszewicz v. Dziadulewicz, 198 Wis. 605, 225 N.W. 172 (1929). Titus, 
supra note 22, at 1215-22. In Lukaszewicz, the plaintiff, a candidate for aiderman. sued on the basis of 
an article which charged that “on a previous occasion [the plaintiff] had proven himself unfit as an 
aiderman.” 198 Wis. at 607, 225 N.W. at 173. Titus notes that “[n]o specific occasion was cited in 
support of the statement that the plaintiff was unfit to be an aiderman. As a result, the article did not 
provide an opportunity for the reader to judge the validity of the opinion. Titus, rt^ranote 22, at 1218. 
Nevertheless, the Wisconsin Supreme Court found the statements to be protected opinion. 198 Wis. at 
607, 225 N.W. at 174.

80. 78 Kan. 711, 98 P. 281 (1908).

At common law, only those opinions based upon accurately stated facts, or 
facts known or readily available to the reader, were deemed privileged.72 Un
derlying this requirement was the view that an opinion based upon known or 
stated facts provided a basis for the reader to evaluate the merits of the opin
ion, while an opinion which implied undisclosed facts did not.73 74

The common law notion of implied statements of defamatory fact was ar
ticulated in the early case of Eikhoff v. Gilbert™ In Eikhoff, the plaintiff al
leged that he was libeled by a political circular which urged voters to reject his 
bid for re-election because “in the last legislature he championed measures 
opposed to the moral interests of the community.”75 The Michigan Supreme 
Court held that the circular was not privileged,76 ruling that the “opinions. . . 
were stated ... as facts.”77 The court reasoned that the circular “did not state 
what measures were supported, [nor its] opinions of that particular conduct, 
but said generally unqualifiedly, as a fact, that the plaintiff had arrayed him
self against the moral interests of the community, which, if true, should dis
credit him with any voter who should believe the statement. . . ,”78 The 
Eikhoff court did not discuss, however, how opinions implying defamatory 
facts may be identified.79 80

The identification problem was discussed by the Kansas Supreme Court in 
Coleman v. MacLennan.^ There the court noted: “Expressions of opinion and 
judgment have all the force of statements of fact and pass by insensible grada
tions into declarations of fact. . . . What is a charge of intoxication—an in
ference from conduct and appearances and therefore fair comment or the 
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statement of a fact?”81 As the Coleman court noted, the determination of 
whether a purported opinion statement implies defamatory facts involves the 
same characterization problem as the distinction between opinion and fact.

81. Id. at 737-38, 98 P. at 290-91.
82. Restatement (Second) of Torts § 566 comment c (1977). For a general discussion of the 

Restatement approach, see Christie, Defamatory Opinions and the Restatement (Second) of Torts, 75 
Mich. L. Rev. 1621 (1977).

83. Restatement (Second) of Torts § 566 (1977).
84. Id. § 566 comment b.
85. Id. § 566 comment c.
86. Id. § 566 comment c(2).
87. Id. § 566 comment c, illustration 4.
This approach was taken by the United States Court of Appeals for the Sixth Circuit in Orr v. Argus- 

Press Co., 586 F.2d 1108 (6th Cir. 1978). In Orr, a venture to develop a shopping mall fell through, 
apparently due to lack of investment. Id. at 1110. Asa result of the failed venture, the developers were 
indicted on a total of 34 charges of violating Michigan securities laws. Id. An article published in the 
Argus-Press reported that the indictments charged “fraud.” The article then went on to describe the 
venture as an “alleged swindle” and as “a phony shopping mall scheme that sought to take $250,000 
from local investors.” Id. Orr, one of the developers, objected to the article’s characterization of his 
dealings and successfully sued for libel in the district court. Id. at 1109-10.

On appeal, the Sixth Circuit applied the Restatement approach and, after citing the illustrations listed 
by the Restatement, see infra note 92, substituted the words “swindle,” “fraud,” and “phony scheme” 
for the terms used in the Restatement illustrations. The court noted that “to the extent the allegedly 
libelous words constitute opinion, as opposed to facts, the words are not defamatory.” Id. at 1115. The 
court acknowledged that the article accurately reported the underlying facts of the indictment and then 
concluded: “[UJnder the rule adopted by the American Law Institute and our own understanding of 
the protections of the first amendment, the newspaper’s ‘opinion’ about the meaning of the indictment 
cannot be made the basis of a libel suit against the newspaper.” Id. The court’s decision is clouded by 
its subsequent consideration of the alleged defamatory words as “facts” and its conclusion that applica
tion of an actual malice standard to the case protected the newspaper from liability. Id. at 1115-17.

Despite the unresolved problem of how to determine when a statement im
plies defamatory facts, the Restatement (Second) of Torts adopted the common 
law approach incorporating the idea of implied defamatory facts and deemed 
it “constitutionally significant.”82 The Restatement posits that an opinion “is 
actionable only if it implies the allegation of undisclosed defamatory facts as 
the basis for the opinion.”83 This view divides expressions of opinion into two 
categories: the “pure” expression of opinion, in which the opinion is based 
upon stated facts or is “clearly” based upon facts known or assumed by the 
reader, and the “mixed” opinion, which is not based on stated or assumed facts 
and therefore implies the existence of undisclosed defamatory facts.84 The Re
statement deems “pure” statements of opinion to be absolutely protected by 
Gertz, while “mixed” statements of opinion may be libelous.85

The Restatement provides that “mixed” opinions are not libelous if they are 
based upon the author’s own statement of facts that are not defamatory,86 even 
if the stated facts form a questionable basis for the opinion. An illustration 
from the Restatement clarifies this point:

A writes to B about his neighbor C: “He moved in six months ago. 
He works downtown, and I have seen him during that time only 
twice, in his backyard around 5:30 seated in a desk chair with a port
able radio listening to a news broadcast, with a drink in his hand. I 
think he must be an alcoholic.” The statement indicates the facts on 
which the expression of opinion was based and does not imply others. 
These facts are not defamatory and A is not liable for defamation.87
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Given the complex sets of facts that often arise in fact-opinion cases, this 
illustration provides little assistance to courts grappling with the characteriza
tion problem. The illustration does not explain no undisclosed defama
tory facts are implied by the statement in question. It also does not indicate 
whether the statement “I have seen him during that time only twice,” or the 
writer’s failure to specifically allude to other sources of information about C, 
provides that assurance.

Like the common law approach, the Restatement approach concentrates 
upon the effect the opinion will have on the reader.88 Disclosure of the basis of 
the opinion provides protection for the statement because “it will enable the 
recipient of the communication to assess the reasonableness of the opinion as 
stated, even though further information may lead to a contrary view.”89

88. Restatement (Second) of Torts § 566 comment c (1977).
89. Shestack & Solano, ‘Oilman’ Signals the Demise of the Opinion Defense, Legal Times, Dec. 19. 

1983, at 28.
90. Restatement (Second) of Torts § 566 comment c (1977).
91. See supra text following note 87 (discussing lack of guidance provided by Restatement approach); 

see infra notes 231 to 236 and note 248 and accompanying text (discussing Restatement approach in 
comparison with requirement of full and accurate disclosure of background facts).

92. Id. The illustrations are as follows:
1. A, a real estate developer, was attempting to persuade the city council to grant a zoning 
variance on certain land which he owned. The city desired to purchase another tract of land 
owned by him for a school site. In negotiations about the purchase price, A indicated that his 
agreeing to the city’s offer might depend on his getting the variance. At a council meeting this 
position was described by a council member as blackmail. B. a newspaper, carries a full and 
accurate account of the council meeting, including a statement of A’s negotiating position. It 
quotes the “blackmail” statement, and itself uses that term and the term “skullduggery.” The 
statement cannot be construed as charging that A committed the crime of blackmail and B is 
not liable for defamation. (The facts of this illustration are taken from Greenbelt Coop. Pub
lishing Ass’n, Inc. v. Bresler, 398 U.S. 6 (1970), discussed supra in text accompanying notes 43 
to 49).
2. A, an employee, refused to become a member of the union recognized as the collective 

Even if it is conceded that the facts provided in the illustration quoted above 
actually allow the recipient to assess the reasonableness of the opinion ex
pressed, it is unclear why additional and undisclosed facts are not implied by 
A’s conclusion. Indeed, it can be argued that a bizarre conclusion such as that 
reached in the illustration is likely to lead the reader to infer defamatory facts. 
Upon receiving the letter sent by A, B would probably reach one of three con
clusions: either A is foolish, he is a latent prohibitionist, or he knows more 
than he is telling. If B knows A well enough to rule out the first two conclu
sions, he will likely infer the existence of additional defamatory facts justifying 
A’s conclusion.

Under the Restatement approach, an expression of opinion bears a defama
tory meaning when it may reasonably be understood to imply the assertion of 
undisclosed defamatory facts.90 Like the common law, however, the Restate
ment formulates no analytical framework which courts may utilize to charac
terize opinions as “pure” or “mixed,” nor does it provide much guidance as to 
when disclosure of the basis of the opinion is sufficient to provide protection 
from liability.91 Rather, the Restatement provides a number of illustrations 
that are to serve as guides in distinguishing between mixed and pure 
opinions.92
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The Restatement approach was employed by the United States Court of Ap
peals for the Third Circuit in Avins v. White.93 In Avins, the dean of the 
fledgling Delaware Law School charged that a member of an American Bar 
Association accreditation team made defamatory statements in his evaluations 
which resulted in the plaintiff’s losing his job.94 The reports stated that the law 
school had the “intangible” deficiency of “an academic ennui that pervades 
the institution” and that “intellectual spark is missing in the faculty and stu
dents.”95 The district court found the statement defamatory.96 After determin
ing that Delaware courts would follow the Restatement approach,97 the Third 
Circuit held that “[ejven a cursory glance at this statement reveals its character 
as pure opinion.”98 The court added, “[w]e perceive no . . . undisclosed facts. 
The statement is prefaced by the qualification that it is an ‘intangible’ criterion. 
The use of words like ‘academic ennui’ or lack of ‘intellectual spark’ connote 
to us no more than a subjective opinion.”99

bargaining agent. The union publishes statements calling A a scab. In one statement to this 
effect it publishes a well-known definition of a scab, characterizing him, among other things, 
as a “traitor to his God, his country, his family and his class.” The language cannot be con
strued as a charge that A was guilty of treason and B is not liable for defamation. (The facts 
of this illustration are taken from Old Dominion Branch No. 496, National Ass’n of Letter 
Carriers v. Austin, 418 U.S. 264 (1974), discussed supra in text accompanying notes 50 to 58).
3. A writes to B about his neighbor C: “I think he must be an alcoholic.” A jury might find 
that this was not just an expression of opinion but that it implied that A knew undisclosed 
facts that would justify this opinion. . . .
5. A says to B about C, a city official: “He and his wife took a trip on city business a month 
ago and he added her expenses in as a part of his own.” B responds: “If he did that he is 
really a thief.” B’s expression of opinion does not assert by implication any defamatory facts, 
and he is not liable to C for defamation.

93. 627 F.2d 637 (3d Cir.), cert, denied, 449 U.S. 982 (1980).
94. Id. at 640.
95. Id.
96. Id.
97. Id. at 642.
98. Id.
99. Id. at 643.
100. See, e.g., Oilman v. Evans, 713 F.2d at 848 (Robinson, C.J., concurring) (holding statement of 

opinion implying undisclosed facts to different standard than “pure” opinion); Lewis v. Time, Inc., 710 
F.2d 549, 554-56 (9th Cir. 1983) (adopting Restatement approach); Cianci v. New Times Publishing Co., 
639 F.2d 54, 65 (2d Cir. 1980) (noting statements of opinion may support action for defamation when 
they imply false representations of fact); Avins v. White, 627 F.2d at 642 (accepting Restatement ap
proach to opinions implying undisclosed defamatory facts); Hotchner v. Castillo-Puche, 551 F.2d 910, 
913 (2d Cir.) (ruling liability for libel may attach when negative characterization coupled with clear but 
false implication of undisclosed facts) cert, denied, 434 U.S. 83 (1977); Cinker, Inc. v. Northern Gas Co., 
Inc., 578 F. Supp. 112, 114-15 (D. Wyo. 1983) (recognizing that opinions may imply undisclosed facts); 
National Rifle Ass’n v. Dayton Newspapers, Inc., 555 F. Supp. 1299, 1304-05 (S.D. Ohio 1983) (same).

At first glance, the Third Circuit’s decision seems reasonable. Yet the deci
sion fails to explain why the statements implied no defamatory facts. An alle
gation that “intellectual spark is missing in the faculty and students” could be 
understood as indicating that the faculty and students were somehow intellec
tually deficient and not merely unmotivated. Interpreted in this manner, the 
statement arguably could harm the reputation of the school’s faculty and stu
dents in the community and therefore support an action for defamation.

Despite the Restatements incomplete analysis of “mixed” and “pure” state
ments of opinion, most courts have accepted the concept of defamation 
through undisclosed facts.100 Courts may be reluctant, however, to make too 
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many inferences in order to find defamatory facts in an apparent opinion state
ment. This reluctance is evident in the Fifth Circuit’s analysis in Church of 
Scientology of California v. Cazares.101 In Cazares the court stated, “[W]e are 
not prepared to build inference upon inference in order to find defamatory 
meaning in a statement.”102

101. 638 F.2d 1272 (5th Cir. 1981). In Cazares, the Church of Scientology sued the Mayor of Clear
water, Florida, for allegedly false and defamatory remarks made about the church. Id. at 1276. The 
Mayor opposed the Church’s efforts to “infiltrate the power structure” of the Clearwater community 
and incorporated Scientology terminology in his attacks on the church. Id. at 1287. In Scientology 
terms, a “gung-ho” group aims to “influence what the community thinks about Scientology,” while a 
“clear” is someone who learns full mind control. Id. One self-proclaimed “clear” disavowed by the 
Church was Charles Manson, the subject of the book Helter Skelter. The Mayor announced, “I don’t 
see how we can allow a group into our town and be gung-ho about it, and be clear in our minds about 
it, and not go about it in a helter-skelter fashion.” Id.

The Church argued that the Mayor’s use of the term “helter skelter” conveyed to the public that the 
Church favored mass murder. Id. at 1288. The court rejected the argument, noting that a finding of 
defamatory content would require three inferences from the Mayor’s statement: First, that the Mayor’s 
use of the term “helter skelter” referred to the book on Manson; second, that this statement was in
tended to connect Manson with the Church; and third, that because of its connection to Manson, the 
Church promoted mass murder. Id.

102. Id. at 1288. The court held that the Mayor’s statement was opinion. Id. See also National Rifle 
Ass fl 555 F. Supp. at 1310 (inferences culled by plaintiff from statements of opinion so strained, unrea
sonable, and unjustified they cannot be credited).

103. Oilman v. Evans, 713 F.2d at 844 n.57 (Robinson, C.J., concurring).
104. Discussing fair comment cases, Titus contends that:

[CJourt decisions in this area make no attempt to lay down the standards by which one can 
decide whether a particular statement is one of “fact” or “opinion.” Only a cursory glance at 
the authorities yields the startling realization that the “distinction is more often stated than 
defined,” and if and when it is defined, that it is often stated in a manner as if the words were 
self-explanatory.

Titus, supra note 22, at 1205.

As the preceding discussion indicates, the task of determining whether an 
apparent opinion statement implies defamatory facts involves essentially the 
same characterization problem as that involved in distinguishing between fact 
and opinion. Furthermore, while the recognition of the rule concerning opin
ions implying defamatory facts is widespread, no form of analysis has been 
suggested that will help distinguish between pure opinions and opinions im
plying defamatory facts.

The absence of guidance on these two characterization problems has led 
courts to develop a variety of tests for characterizing statements. As will be 
seen, courts apply these tests to both the fact-opinion distinction and to the 
distinction between pure opinions and opinions implying defamatory facts.

IV. Characterization Analyses Employed by Lower Courts

Courts hearing cases involving the fact-opinion characterization problem 
have “differed] markedly” in the comprehensiveness of their treatment of the 
question.103 Some have merely classified statements in an ad hoc fashion with
out proposing an analytical framework for their decisions104 while others have 
developed several tests for categorizing statements.

It should be emphasized that the tests discussed below overlap, and courts 
may apply one test in conjunction with another. Nevertheless, it is useful to 
separate and analyze the several elements of each test used by the courts.
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A. THE READER-ORIENTED APPROACH

One commonly used test for distinguishing fact from opinion relies upon the 
reader’s perception of the allegedly libelous statement.105 If the statement 
would be viewed as opinion by the “ordinary reader,”106 or by a “substantial 
number of readers,”107 the statement is deemed protected; if readers would 
interpret the statement as an assertion of fact, it is susceptible to a libel 
claim.108 The focus on reader perception addresses the concern of libel law as 
to the harm to reputation caused by defamatory statements.109 Thus, since 
community perception is at the heart of a libel claim, the community percep
tion, or that of a reasonable representative of the community, ought to provide 
the focus for determining whether a statement is one of fact or opinion.110 This 
approach has been adopted and applied by a number of courts.111

Both the Greenbelt and Letter Carriers decisions support the use of a reader- 
oriented approach to the characterization of allegedly libelous statements. In 
Greenbelt,the Court referred to potential reader interpretation of an article 
which reported that the plaintiff’s bargaining position was labeled “blackmail” 
by detractors.113 The Court noted that “the record is completely devoid of evi
dence that anyone in the city of Greenbelt or anywhere else thought [the plain
tiff] had been charged with a crime.”114 Similarly, in Letter Carriers,the 
Court stated, “[t]here is no evidence that anyone took literally the use of the

105. 1 F. Harper & F. James, The Law of Torts § 5.28 (1956); Note, Fair Comment, 62 Harv. L. 
Rev. 1207, 1213 (1949).

106. 1 F. Harper & F. James, The Law of Torts § 5.28 (1956). “The important point is whether 
ordinary persons hearing or reading the matter complained of would be likely to understand it as an 
expression of the writer’s opinion, or a direct statement of existing facts.” Id.

107. Note, Fair Comment, 62 Harv. L. Rev. 1207, 1213 (1949).
[T]he statement in question should be regarded as one of fact if a substantial number of read
ers would understand it as intended to convey ideas the asserted validity of which is independ
ent of the belief of the person making the statement. If a substantial number of readers would 
understand the statement to rest solely on the opinions of the person making the statement, 
the statement should be regarded as comment and should come within the privilege if the 
matter is one of public interest.

Id.
108. Id.
109. See supra note 1 (discussing community perception of harm to reputation as basis for law of 

defamation).
110. F. Harper & F. James, The Law of Torts §§ 5.1, 5.28 (1956); Note, Fair Comment, 62 Harv. 

L. Rev. 1207, 1213 (1949).
111. For an example of a case decided on the reader-oriented approach, see A.S. Abell Co. v. Kirby, 

227 Md. 267, 176 A.2d 340 (1961). In Abell, the defendant’s newspaper published an editorial about a 
public hearing in which the Baltimore police commissioner was charged with conducting illegal wire
taps. Id. at 270-71, 176 A.2d at 341. The editorial identified the plaintiff, a witness at the hearing, as 
“the infamous Kirby” and as “a man with a motive.” Id., 176 A.2d at 342. The jury found that the 
plaintiff was libeled by the editorial. Id. at 275, 176 A.2d at 341. On appeal, the Maryland Supreme 
Court stated the appropriate test: “Would an ordinary person, reading the matter complained of, be 
likely to understand it as an expression of the writer’s opinion or as a declaration of existing fact?” Id. 
at 274, 176 A.2d at 343. The court then affirmed the jury verdict, finding that there was a “lack of any 
fact stated or referred to in the editorial sufficient to warrant a man of reasonable intelligence and 
judgment in characterizing Kirby as an infamous man with a corrupt motive.” Id. at 285, 176 A.2d at 
349.

112. Greenbelt Cooperative Publishing Ass’n, Inc. v. Bresler, 398 U.S. 6 (1970).
113. Id. at 7.
114. Id. at 14.
115. Old Dominion Branch No. 496, National Ass’n of Letter Carriers v. Austin, 418 U.S. 264 

(1974). 
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word ‘traitor’. . .”116 as the term was used in an article which identified plain
tiff's as “scabs” and “traitors.”

116. Id. at 285 n.16.
117. 695 F.2d 438 (10th Cir. 1982).
118. Id. at 440-41.
119. Id. at 444 (Breitenstein, J., dissenting).
120. Id. at 440-41.
121. Id. at 441.
122. Id.
123. Id. at 442.
124. Id.
125. Id. at 443.
126. Id. at 440.
127. Id. at 443.
128. Id. at 444 (Breitenstein, J., dissenting). Judge Breitenstein noted: "Nothing in Greenbelt or 

Letter Carriers applies a ‘reasonably understood’ test to defamation actions generally. In each of these 
cases the alleged defamatory statement was literally true. Here it was not." Id.

129. Titus, supra note 22, at 1221. Professor Titus noted the following concerning a reader-oriented 
approach proposed in a Harvard Law Review note:

One need only substitute the word "opinion” for the word “belief’ in order to arrive at this 
conclusion. I think such a substitution is a permissible one in that “belief’ usually expresses 
the kind of attitude that a person has towards a particular proposition. Whereas “opinion” 
perhaps is only a broader term which includes not only the attitude of the writer or the 
speaker, but the proposition embraced by it.

Id. See supra note 107 (quoting Harvard Law Review note test).

The United States Court of Appeals for the Tenth Circuit employed the 
reader-oriented approach in the recent case of Pring v. Penthouse International, 
Ltd.117 In Pring, an article published in Penthouse magazine detailed the ex
ploits of “Charlene,” Miss Wyoming in the annual Miss America pageant.118 
The article was labeled “Humor”119 and depicted Charlene, a baton twirler, as 
performing a fellatio-like act with her baton during the talent section of the 
pageant.120 The article then described “Charlene” as performing nationally 
televised acts of fellatio, resulting in the levitation of her partner.121 The plain
tiff alleged that the article “create[d[ the impression” that she performed the 
above-described acts and sued for libel.122 The jury found for the plaintiff and 
awarded damages.123

The Tenth Circuit stated that the test for characterization of allegedly 
libelous statements was whether “the charged portions in context could be rea
sonably understood as describing actual facts about the plaintiff or actual 
events in which she participated.”124 The court reversed the jury’s verdict.125 
Relying on Greenbelt and Letter Carriers, the court held that the Constitution 
required a finding of reasonable understanding by the reader, claiming that 
such a finding was a “basic part of the First Amendment-defamation interac
tion.”126 The court then concluded that “it is simply impossible to believe that 
a reader would not have understood that the charged portions were pure fan
tasy and nothing else.”127

The reader-oriented approach may be criticized on several grounds. First, 
Supreme Court support for the approach is questionable as the test is derived 
from ambiguous dicta.128 Second, the approach says no more than that “fact 
statements are not opinion statements.”129 Most importantly, the reader-ori
ented approach provides no guidance as to how the reaction of readers is to be 
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gauged.130 In Bring, the court determined that finding the challenged statement 
to be fact would be “simply impossible,” without providing reasons for its con
clusion.131 The vagueness of the reader-oriented approach leaves the test un
able to provide guidance to a journalist attempting to structure an article so as 
to avoid liability for defamation.

B. THE TRUTH OR FALSITY APPROACH

A second characterization test distinguishes between statements on the basis 
of their susceptibility to proof of truth or falsity.132 If a statement can be 
proved to be true or false, it is a statement of fact; if not, it is a statement of 
opinion.133 The Gertz Court’s statement that “there is no such thing as a false 
idea” and its contrast of opinions with "false statements of fact”134 support this 
approach. In Bose Corp. v. Consumers Union of United States, Inc.f5 for ex
ample, the United States Court of Appeals for the First Circuit contended that 
the Gertz formulation “implies that an opinion can be neither true nor false as 
a matter of constitutional law.”136

Bose concerned a Consumer Reports article evaluating stereo loudspeaker 
quality and performance.137 In describing Bose loudspeakers, the article 
stated, “[wjorse, individual instruments heard through the Bose system seemed 
to grow to gigantic proportions and tended to wander about the room.”138 In a 
subsequent product disparagement suit, which requires that the plaintiff prove 
falsity of statements, the district court concluded that the statement as to in
struments wandering about the room was both false and disparaging. The 
court relied on the testimony of the employees who conducted the tests that the 
“wandering sounds” were “confined to an area within a few feet of the wall

130. Titus, supra note 22, at 1221.
131. Indeed, Judge Breitenstein’s dissent in Pring contradicted the assertion that understanding the 

statements at issue as facts would be “simply impossible.” 695 F.2d at 444 (Breitenstein, J., dissenting).
132. Carman, supra note 14, at 12-13. See Hotchner v. Castillo-Puche, 551 F.2d 910, 913 (2d Cir.) 

(assertion that cannot be proved false cannot be held libelous), cert, denied, 434 U.S. 834 (1977).
133. Harper and James summarize this approach as follows:

A statement of fact is one capable of the quality of truth or falsity. A statement of opinion 
does not have this quality. Shortly speaking, therefore, an opinion is never true or false in the 
same sense as a statement of fact. An opinion is a comment on or an interpretation of fact. It 
is always related to the facts it purports to interpret. Depending on its conformity with sound 
critical standards, the opinion may be “sound” or “unsound”, “good” or “bad”, “reasonable” 
or “unreasonable”, but never true or false.

1 F. Harper & F. James, The Law of Torts § 5.8 (1956).
134. 418 U.S. 323, 339-40 (1974) (emphasis added).
135. 692 F.2d 189 (1st Cir. 1982). In Bose Corp. v. Consumers Union of United States, Inc., 104 S. 

Ct. 1949 (1984), the Supreme Court affirmed the First Circuit’s decision but did not analyze the fact
opinion question. Instead, the Court concentrated on the appropriate standard of review to be applied 
in reviewing trial court determinations of actual malice. 104 S. Ct. at 1967. The Court rejected a 
“clearly erroneous” standard, holding instead that appellate judges in such cases “must exercise in
dependentjudgment and determine whether the record establishes actual malice with convincing clar
ity.” Id.

136. 692 F.2d at 193-94. The court added that this approach was “reasonable as a matter of common 
sense.” Id. See also Lewis v. Time, Inc., 710 F.2d 549, 553 (9th Cir. 1983) (opinions protected because, 
under Gertz, they cannot be false); Avins v. White, 627 F.2d 637, 642 (3d Cir.), cert, denied, 449 U.S. 982 
(1980) (principle making expression of “pure” opinion nonactionable as defamation grounded on the
ory that ideas themselves cannot be false) (citing Gertz dicta).

137. Bose, 692 F.2d at 191.
138. Id. at 192.
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near which the Bose . . . loudspeakers were placed.”139

139. Id.
140. Id. at 194. In its affirmance of the First Circuit’s opinion, the Supreme Court stated that it 

shared “the concern of the Court of Appeals that the statements at issue tread the line between fact and 
opinion.” Bose Corp., 104 S. Ct. at 1967.

141. 692 F.2d at 197. The court did not decide the fact-opinion issue, holding that even if the state
ment in question was both factual and false, the evidence did not show that the defendant published the 
statement knowing it was false or with reckless disregard for whether or not it was false. Id. at 194-97.

142. Id. at 193.
143. Id.
The Restatement (Second) of Torts states that the applicability of the Gertz opinion privilege to prod

uct disparagement cases is unclear. Restatement (Second) of Torts §§ 623A comment e, 626 com
ment c (1976). The Restatement notes that the common law governing injurious statements, which 
includes product disparagement, allows for both statements of fact or opinion and thus is similar to the 
common law rule for defamation. Id. § 623A comment e. After noting that the Gertz statement of 
constitutional protection for opinion changed the common law defamation rule, the Restatement adds 
that the Gertz rule “may now apply to injurious falsehood.” Id. A Restatement comment states that 
whether product disparagement cases can involve “a mere expression of opinion based upon disclosed 
facts or facts assumed by the parties and not implying the existence of other disparaging facts, is a 
question the answer to which is not currently clear.” Id. § 626 comment c. In Bose, the lengthy discus
sion of fact-opinion characterization indicates that the First Circuit interpreted the Gertz opinion privi
lege to apply to product disparagement cases.

144. Note, Fact and Opinion After Gertz v. Robert Welch, Inc.: The Evolution of a Privilege, 34 
Rutgers L. Rev. 81, 105 (1981). The author argues, however, that the truth or falsity approach “may 
lead to unfair results” not intended by the Supreme Court and inconsistent with the interest of the law 
of defamation in individual reputation. Id. Unfair results may occur because “strictly applied, [the 
truth or falsity approach] compels the conclusion that all assertions incapable of being proved false 
merit an unconditional privilege.” Id. at 122. The author notes that where the statements at issue 
involve motive, integrity, and political characterization, the truth or falsity approach protects speech 
which would not have been protected at common law. Id.

145. See supra notes 61 to 69 and accompanying text (discussing conceptual difficulty in characteriz
ing statements). The difficulty with the truth or falsity test may be illustrated by referring to the “bas
tard” hypothetical discussed above. Application of the truth or falsity approach to the hypothetical 
would first require the court to adopt either the strict or colloquial meaning of “bastard.” If the strict 

On appeal, the First Circuit noted that the scientific nature of the article 
supported the plaintiffs contention that the statements were factual, but added 
that “it is difficult to determine with confidence whether it is true or false. . . 
Given the subjective nature of a listener’s perceptions and the imprecise lan
guage employed in the . . . article, we are not sure that the statement that 
instruments tended to wander about the room is false.”140 The court then re
versed the judgment on other grounds.141

While Bose is a product disparagement case, the court’s statements about the 
fact-opinion distinction may be applied to actions for libel and defamation. 
The defendant argued that its statement should be characterized as constitu
tionally protected opinion, and the court noted that “the first amendment per
meates our review.”142 The court added that the issue of truth or falsity of the 
attacked statement “is intertwined with the question of whether that statement 
is one of opinion or fact.”143

Commentators have noted that the truth or falsity approach to characteriza
tion has the “advantage of simplicity.”144 The predicament of the Bose court is 
indicative, however, of the problems presented by the truth or falsity approach. 
The approach does little to advance the characterization analysis because a 
court must first determine what a statement means before it can determine 
whether that statement is “true” or “false.”145 Thus, the truth or falsity ap
proach merely adds an additional step to the analysis, while providing no real 
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guidance to those attempting to structure their writing to avoid liability for 
defamation. Furthermore, the test is based upon Supreme Court dicta, surely 
a tenuous basis for adoption of an approach which determines when constitu
tional protection will be afforded.

A variation of the truth or falsity analysis was developed by the United 
States Court of Appeals for the Second Circuit in Buckley v. Littell,^ in which 
syndicated columnist William F. Buckley alleged that he was libeled by a pas
sage in the book Wild Tongues by Franklin Littell.146 147 The district court found 
that the passage libeled Budkley in three respects: first, by labeling Buckley a 
“fellow traveler” of “fascism”; second, by contending that Buckley functioned 
as a “deceiver” and used his position to spread materials from “openly fascist 
journals”; and third, by accusing Buckley of engaging in the same kind of 
libelous journalism as was involved in a well-known libel case.148

meaning were adopted, a court could reasonably evaluate the truth or falsity of the statement. If the 
colloquial meaning were adopted, however, the truth or falsity of the statement could not be proved.

146. 539 F.2d 882 (2d Cir. 1976), cert, denied, 429 U.S. 1062 (1977).
147. Id. at 884.
148. Id. at 887. The full text of the challenged passage of Wild Tongues is reprinted at 539 F.2d 882, 

884-85 n.l.
149. Id. at 890-95.
150. Id. at 892.
151. Id. at 893.
152. Id. at 894.
153. Id. at 895-96.
154. Id. at 896.
155. Id. at 896-97.
156. See, e.g., Carman, supra note 14, at 18-19 (Buckley holding protects labels of “nebulous na

ture”); Note, supra note 144, at 106 (ambiguous allegations subject to host of possible interpretations 
considered opinion under Buckley approach). See also Lewis v. Time, Inc., 710 F.2d 549, 554 (9th Cir. 
1983) (broad, unfocused, wholly subjective comment not kind of factual expression for which Constitu
tion permits liability to be imposed).

With regard to the first two allegations of libel, the Second Circuit noted 
that the trial court’s view of the disputed passage was only one of several possi
ble interpretations.149 The court then stated that “at the moment we are in
volved in ascertaining what meaning Littell’s statement purport [sic] to convey 
. . . we are in the area of opinion as opposed to factual assertion.”150 The 
court found that the use of the terms “fascist” and “fellow traveler” could not 
be deemed statements of fact “because of the tremendous imprecision of the 
meaning and usage of these terms in the realm of political debate.”151 The 
court further found the above terms to be “concepts whose content is so debat
able, loose and varying, that they are insusceptible to proof of truth or falsity” 
and therefore must be characterized as opinion.152 The court, however, found 
that Littell’s equation of Buckley with a known libeler was a “factual assertion 
relating to Buckley’s journalistic integrity”153 which “on its face states that 
Buckley was engaging in libelous journalism.”154 155 The latter remark was there
fore not protected by Gertz.Xii

The Buckley holding has been interpreted as standing for the proposition 
that any allegation which is general, imprecise, and capable of varying inter
pretation is properly characterized as opinion.156 In order to determine 
whether a statement is sufficiently vague to be an opinion, however, the court 
must first determine what the statement means. In cases where the statement is 



1836 The Georgetown Law Journal [Vol. 72:1817

reasonably capable of two constructions, one vague and one concrete, the 
Buckley approach does not advance the characterization analysis.157

157. For example, the Buckley vagueness approach involves the sort of problem that existed with the 
“bastard” hypothetical. The court would first have to adopt one meaning of the phrase before the 
vagueness test could be applied. If the court chose the strict meaning of “bastard,” the Buckley test 
would indicate that the statement was sufficiently specific to be held libelous. If the court selected the 
colloquial meaning of “bastard,” however, the court could reasonably find that the phrase was suffi
ciently vague so as to be afforded protection under the Buckley rationale.

158. For general discussion of the contextual analyses, see Carman, supra note 14, at 14-15; Note, 
supra note 144, at 106-14.

159. ■See Church of Scientology v. Cazares, 638 F.2d 1272, 1288-89 (5th Cir. 1981) (correct character
ization requires allegedly libelous statements be read in proper context); Bums v. McGraw-Hill Broad
casting Co., — Colo. —, —, 659 P.2d 1351, 1357 (1983) (finding that language defamatory must be 
based on context of entire story and common meaning of words used); Kotlikoff v. The Community 
News, 89 N.J. 62, 69, 444 A.2d 1086, 1091 (1982) (textual context approach to characterization em
ployed); Mashburn v. Collin, 355 So. 2d 879, 885 (La. 1977) (words must be read in context to deter
mine whether expression is statement of fact or opinion).

160. See Mashburn v. Collin, 355 So. 2d 879, 885 (La. 1977) (characterization depends upon whether 
ordinary persons would be likely to understand statement as expression of opinion or statement of 
existing fact; characterization determination requires that words be read in context); Myers v. Boston 
Magazine Co., 308 Mass. 336, 341, 403 N.E.2d 376, 379 (1980) (same).

161. Note, supra note 144, at 106-14.
162. Greenbelt Coop. Publishing Ass’n, Inc. v. Bresler, 398 U.S. 6 (1970).
163. Id. at 13 (emphasis added).
164. Old Dominion Branch No. 496, National Ass’n of Letter Carriers v. Austin, 418 U.S. 264 

(1974).
165. Id. at 284.
166. Carman, supra note 14, at 14-15; see also Burns, — Colo. —, —, 659 P.2d at 1357 (defamatory 

finding based on context of entire story).
167. 355 So. 2d 879 (La. 1977).

C. THE CONTEXTUAL ANALYSIS APPROACHES

Some courts, rather than concentrating solely upon the words of the alleg
edly libelous passage, have looked to the context of the passage in characteriz
ing statements as fact or opinion. Contextual characterization commonly takes 
one of two forms.158 The first form focuses on textual context159 and is com
monly used in conjunction with another characterization test.160 The second 
form considers the textual context in conjunction with surrounding 
circumstances.161 162

Dicta in two Supreme Court decisions provide support for both forms of 
analysis. In Greenbelt,Xbl- the Court emphasized the circumstances surrounding 
the publication and noted that “[i]f the reports had been truncated or distorted 
in such a way to extract the word ‘blackmail’ from the context in which it was 
used at the public meetings, this would be a different case.”163 Similarly, in 
Letter Carriers,164 the Court stressed that the alleged defamation arose in the 
context of a contentious labor dispute where “loose language” was part of the 
“conventional give-and-take.”165

1. The Textual Approach

The textual approach entails a review of the entire article in order to place 
the allegedly defamatory statement in context.166 167 This approach was used in 
Mashburn v. Colling a case involving statements made in a lengthy and ex
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tremely caustic restaurant review.168 For purposes of analysis the Court di
vided the challenged statements into three categories.169 The reviewer’s 
contentions that the “menu [was] a travesty of pretentious amateurism,” that 
one entree was a “bizarre improvisation” and a “pretentious failure,” and that 
the restaurant was a “burlesque” were deemed “evaluations of a purely subjec
tive nature” which did not give rise to inferences of undisclosed facts.170 The 
reviewer’s description of various foods as “hideous,” “glop,” “ghastly,” and 
“horrible” were “no more than an expression of an opinion that the prepara
tion of the food was ill conceived and unskillful” and, when read in context, 
could not imply undisclosed facts suggesting unsanitary conditions.171 Finally, 
the reviewer’s reference to “trout a la green plague” and “yellow death on 
duck,” when placed in the context of a review, made it “obvious that an ordi
narily reasonable person would not infer that those entrees were actually carri
ers of communicable diseases.”172 The court concluded that after reading “the 
entire piece of criticism,” the allegedly defamatory statements “should be re
garded as expressions of the writer’s opinion, and not as statements of fact.”173

Like the previously discussed tests, the textual approach to characterization 
analysis is vague. In cases like Mashburn, where the context clearly defines the 
statements at issue, the approach is workable. Where the context is more am
biguous, however, the approach is less helpful. Consider the Restatement illus
tration discussed above174 which sets forth a number of directly observed facts 
and an assertion by the observer. A court using the textual approach might 
consider an assertion following factual statements to be factual and therefore 
libelous. The Restatement, however, reaches the opposite conclusion.175

2. The Broad Contextual Approach

The United States Court of Appeals for the Ninth Circuit used the second 
and broader contextual approach in Information Control p. Genesis One Com-

168. Id. at 887-88.
169. Id. at 888.
170. Id
171. Id. at 888-89.
172. Id at 889.
173. Id. Other examples of the textual approach may be found in Burns, — Colo. —659 P.2d 1351

(1983), and Palm Beach Newspapers, Inc. v. Early, 334 So. 2d 50 (Fla. Dist. Ct. App. 1976), cert, denied, 
354 So. 2d 351 (Fla. 1977), appeal dismissed, cert, denied, 439 U.S. 910 (1978). In Burns, a television 
station had reported that Mrs. Bums and five children had “deserted” an injured police officer after his 
accident. — Colo, at —, 659 P.2d at 1357. The Colorado Supreme Court noted, “ ‘Deserted,’ when 
used in the everyday sense, is a term of derision. When juxtaposed in a sympathetic news story about a 
tragically injured police officer, the term can be interpreted as attributing to Mrs. Bums and the chil
dren an act of‘the basest ingratitude . . . deserving the contempt of all right minded people.’ ” Id., 659 
P.2d at 1357.

Early involved allegedly defamatory statements made during the plaintiffs campaign for reelection 
to the post of County Superintendent for Public Instruction. 334 So. 2d at 50-51. A newspaper edito
rial stated that the public had been “cheated by Mr. Early’s lack of leadership” and that the Deputy 
Superintendent “sits on the sideline doing what he can when Mr. Early’s fingers aren’t in the pot." Id. 
at 52. Evaluating the statements “in proper context,” the court held that the first statement did not 
imply that Early actually cheated the public and that the second statement implied “not thievery, but 
incompetent intervention in the operation of the school system.” Id.

174. See supra note 87 and accompanying text (discussing Restatement illustration).
175. Restatement (Second) of Torts § 566 comment c, illustration 4 (1977). 
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puter Corp.116 The allegedly defamatory statement in Information Control 
arose from a suit filed by the plaintiff for breach of contract.176 177 In responding 
to the suit, defendant’s counsel stated: “In the opinion of Genesis’ manage
ment, the action by ICC is intended as a device by ICC to avoid payment of its 
obligations to Genesis.”178 This statement was printed in a trade publication 
and later issued as part of a press release. ICC subsequently sued for 
defamation.179

176. 611 F.2d 781 (9th Cir. 1980). For other applications of the broad contextual approach, see 
Okun v. Superior Court of Los Angeles County, 29 Cal. 3d 442, 629 P.2d 1369, 175 Cal. Rptr. 157 (en 
banc), cert, denied, 454 U.S. 1099 (1981); Gregory v. McDonnell Douglas Corp., 17 Cal. 3d 596, 552 
P.2d 1169, 131 Cal. Rptr. 873 (1976); Pritskerv. Brudnoy, 389 Mass. 776, 452 N.E.2d 227 (1983); Colev. 
Westinghouse Broadcasting Co., 386 Mass. 303, 435 N.E.2d 1021, cert, denied, 459 U.S. 1037 (1982).

177. 611 F.2d at 783.
178. Id.
179. Id.
180. Id. at 784. Circumstances to be considered include the medium by which the statement is dis

seminated and the audience for which it is published. Id.
181. Id. The opinion noted that courts engaged in characterization analysis “must give weight” to 

cautionary terms in statements. Id.
182. Id.
183. Id.
184. Id.
185. Id.
186. 639 F.2d 54 (2d Cir. 1980).
187. Id. at 64.
188. Note, supra note 144, at 108-09. See infra notes 297 to 299 and accompanying text (discussing 

validity of concern over “language of apparency” as element of characterization analysis).

The Ninth Circuit identified three factors as relevant to a characterization 
analysis: The complete text of the statement, any cautionary terms used by the 
publisher, and the totality of circumstances surrounding the issuance of the 
statement.180 The court noted that the statement was “cautiously prefaced” as 
the opinion of management and found that where a statement is “cautiously 
phrased in terms of apparency” it is less likely to be understood as a statement 
of fact.181 The court also found that the statement was made at the inception of 
a potentially bitter suit and published initially in an industry journal to an 
audience aware of the nature of the litigation and of business litigants’ propen
sity to disparage opponents’ suits.182 In this setting, the statement in question 
was “highly unlikely to be understood by [the] audience as [a] statement of fact 
rather than [a] predictable opinion of management.”183 When made in “brief 
and conclusory language,” the court found that such statements must be re
garded as opinions.184

Phrases such as “[i]n the opinion of Genesis’ management” have been de
scribed as language of apparency.185 The use of such language as a factor in 
characterization analysis has been criticized. In Cianci v. New Times Publish
ing Co.,™6 Judge Friendly, writing for the United States Court of Appeals for 
the Second Circuit, contended that “[i]t would be destructive of the law of libel 
if a writer could escape liability for accusations of crime simply by using, ex
plicitly or implicitly, the words, ‘I think.’ ”187 One commentator, while con
ceding that Judge Friendly “may have overstated his argument,” nevertheless 
concludes that the criticism is valid because consideration of language of ap
parency may lead to “the error of classifying deductive opinions as uncondi
tionally protected normative judgments.”188
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The broad contextual approach suffers from the same problem as the textual 
approach discussed above: it is helpful only when the text and surrounding 
circumstances are unambiguous. In addition, the broad contextual approach 
places the journalist in the precarious position of speculating as to where and 
when a work will be published, and further requires the journalist to guess 
which of the possible surrounding circumstances might be deemed relevant.

Consider, for example, the factual situation presented in Information Con
trol. There the allegedly defamatory statment was taken from a press release 
and printed in an industry publication, a fact which the court deemed relevant 
in ruling that the statement was not defamatory.189 Given the weight which the 
court attached to the nature of the publication in which the challenged state
ment appeared, publication of the statement in a general circulation newspa
per would presumably have led the court to find that the statement was not 
protected opinion. Thus, under the contextual approach the same statement 
could be found libelous when printed in one publication and protected when 
printed in another.

189. 611 F.2d at 784.
190. 713 F.2d 838, 839 (D.C. Cir. 1983) (Robinson, C.J., concurring), reh’g en banc granted. 713 F 2d 

838 (1983).
191. Id. at 838 (per curiam).
192. Id. at 839 (Robinson, C.J., concurring).
193. Id.

A review of the disparate tests employed by lower courts in making the dis
tinction between statements of fact and statements of opinion indicates that 
each suffers from the same malady—vagueness. For the journalist who at
tempts to tailor his or her writing to avoid liability, the tests discussed above 
provide little guidance. In fight of this problem, it is worthwhile to explore one 
of the most recent efforts to formulate an approach to the fact-opinion distinc
tion—that of Chief Judge Robinson of the United States Court of Appeals for 
the District of Columbia Circuit in Oilman v. Evans.190

V. A Case Study of the Fact-Opinion Distinction: The D.C. 
Circuit’s Analysis in Ollman v. Evans

The D.C. Circuit’s decision in Oilman v. Evans191 is significant for two rea
sons. First, the court’s fundamental disagreement over the proper characteri
zation of the challenged statements illustrates the slippery quality of the fact
opinion distinction. Second, the lengthy concurrence of Chief Judge Robinson 
presents the most comprehensive exploration of the distinction to be found in a 
judicial opinion and suggests a mode of analysis which synthesizes a new ap
proach with elements of other characterization tests.

A. THE FACTS OF OLLMAN

In March, 1978, a faculty search committee nominated Bertell Oilman, a 
Marxist professor of political science from New York University, to chair the 
University of Maryland’s Department of Politics and Government.192 The 
University Provost and the Chancellor of the University’s College Park cam
pus approved Oilman’s nomination.193 On May 4, 1978, several newspapers 



1840 The Georgetown Law Journal [Vol. 72:1817

published a syndicated column by journalists Rowland Evans and Robert No
vak questioning Oilman’s candidacy.194

194. Id. Until this point. Oilman’s candidacy was apparently “faring quite well.”
195. Id. The complete text of the Evans and Novak column is reprinted in the appendix to Chief 

Judge Robinson’s concurring opinion, at 713 F.2d 853-55.
196. Id. at 839.
197. Id.
198. Id. at 854. Evans and Novak quoted from Oilman’s “campaign pledge” put forth during his 

campaign for election to the council of the American Political Science Association; from his article On 
Teaching Marxism and Building the Movement, which appeared in the Winter 1978 issue of New Polit
ical Science; and from his 1971 work, Alienation; Marx’s Conception of Man in Capitalist 
Society. Id. Evans and Novak described the latter as “a ponderous tome in adoration of the master.” 
Id. The district court found that Evans and Novak selected those portions of Oilman’s writings which 
supported their contentions and “carefully omitted” contrary passages. Oilman v. Evans, 479 F. Supp. 
292, 294 (D.D.C. 1979).

199. Oilman v. Evans, 713 F.2d at 839 (Robinson, C.J., concurring).
200. Id. at 840.
201. Id.
202. Id.
203. Id.
204. Id.
205. Oilman v. Evans, 479 F. Supp. at 294.

The column, entitled “The Marxist Professor’s Intentions,” reviewed the 
purported “public debate” over Oilman’s nomination and addressed the “cen
tral question” of Oilman’s intentions.195 Contending that Oilman’s “candid 
writings” revealed a desire to “use the classroom as an instrument for prepar
ing what [Oilman] calls ‘the revolution’,” Evans and Novak wrote that acade
micians were concerned that Oilman’s approach might be “a form of 
indoctrination that could transform the real function of a university and tran
scend limits of academic freedom.”196 The column noted that while “Oilman 
is described in news accounts as a ‘respected Marxist scholar,’ he is widely 
viewed in his profession as a political activist.”197 After describing Oilman as 
“an outspoken proponent of ‘political Marxism’,” Evans and Novak quoted 
passages from Oilman’s writings which supported their assertion that Oilman 
regarded the classroom as a forum for converting students to Marxism.198 The 
column added: “Such pamphleteering is hooted at by one political scientist in 
a major eastern university, whose scholarship and reputation as a liberal are 
well known. ‘Oilman has no status within the profession, but is a pure and 
simple activist,’ he said.”199

Oilman contended that several of the statements and innuendos in the col
umn were libelous and demanded a retraction.200 Evans and Novak refused.201 
After publication of the column, Oilman was denied the chairmanship.202 
Oilman then sued Evans and Novak for defamation.203

Oilman alleged that he was denied the chairmanship because of the false 
and defamatory statements in the column, that the column damaged his repu
tation as a scholar, and that he suffered distress and mental anguish as a result 
of the alleged libels.204 The United States District Court for the District of 
Columbia entered summary judgment for the defendants, accepting Evans’ 
and Novak’s characterization of the allegedly libelous statements as constitu
tionally protected statements of opinion.205 The court held that the passages in 
question were “opinions,” “conclusions,” and “interpretation^]” and per
ceived no indication of falsity in the underlying data nor any implication of 
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other, undisclosed facts which were defamatory.206

206. Id.
207. Oilman v. Evans, 713 F.2d at 839 (per curiam).
208. Id. at 839 (Robinson, C.J., concurring).
209. Id. at 855 (Wald, J., concurring).
210. Id. at 855 (MacKinnon, J., concurring).
211. 718 F.2d 838 (D.C. Cir. 1983).
212. Oilman v. Evans, 713 F.2d at 845 (Robinson, C.J., concurring).
213. Id.
214. Id. at 845-46.
215. Id. at 845. Chief Judge Robinson also included in this category matters of personal taste, aes

thetics, literary criticism, religious beliefs, moral convictions, political views, and social theories. Id. 
The Chief Judge wrote that such statements are “of the sort that might be altered by discussion and 
whose survival as part of our society’s discourse should be committed to competition in the ‘market’ 
place of ideas.” Id.

216. Id. at 845-46. In this category, the Chief Judge listed “toady,” “hypocrite,” “fascist.” “fellow 
traveler,” and “radical right.” Id. at 846 nn.67-68.

In a per curiam opinion, the United States Court of Appeals for the District 
of Columbia Circuit reversed and remanded the case for further proceed
ings.207 Each member of the three-judge panel wrote a separate concurrence. 
Chief Judge Robinson outlined a new analytical approach to the fact-opinion 
distinction and found that there “may well be material issues of fact affecting 
the availability of the opinion privilege for several of the statements.”208 Cir
cuit Judge Wald flatly concluded that the statements in question were “prop
erly classified as factual.”209 Senior Judge MacKinnon argued that the column, 
considered as a whole, was privileged opinion.210 Two months later, the entire 
court of appeals voted to vacate the earlier opinion and rehear the case en 
banc.211

b. chief judge robinson’s analysis

Chief Judge Robinson began his concurrence by positing a progressive 
“continuum” of statements with “pure” opinion at one end and absolute asser
tions of fact at the other.212 The court’s function, the concurrence continued, is 
to

determine, in light of the principles inspiring First Amendment juris
prudence and the often countervailing policies underlying common 
law protection of reputation and peace of mind, the point at which to 
draw the line marking off that portion of speech to be accorded the 
absolute constitutional protection of opinion rather than the condi
tional privilege afforded representations of fact.213

Chief Judge Robinson identified three categories of statements which “seem 
clearly to fall within the ambit of the constitutional opinion privilege.”214 The 
first category includes “pure” opinions, which are “expressions which com
monly are regarded as incapable of being adjudged ‘true’ or ‘false’ in any ob
jective sense of those terms.”215 The second category consists of “loosely 
definable, variously interpretable” epithets which have “become expressions of 
generalized criticism or dislike, divorced from any specific factual underpin
ning.”216 The third category, “metaphorical language,” is used in a “context 
[that] makes it apparent . . . [it] is being used figuratively or imaginatively 
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without any intention to rely on its literal meaning . . . ,”217 Each of the three 
types of statements, the Chief Judge asserted, “would be recognized by most 
listeners and readers as expressions of personal taste or conviction that are 
simply matters of opinion . . . ,”218

217. Id. at 846. In this category, the Chief Judge included a comment that a newspaper publisher 
“runs a newspaper by paranoids for paranoids.” Id. at 846 n.69.

218. Id. The Chief Judge noted that these types of statements “probably constitute only a small 
portion of the statements that become subjects of defamation lawsuits.” Id.

219. See supra text accompanying notes 132 to 157 (discussing truth or falsity approach to 
characterization).

220. Oilman v. Evans, 713 F.2d at 845-46 nn.66 & 68 (Robinson, C.J., concurring).
221. 539 F.2d 882 (2d Cir. 1976), cert, denied, 429 U.S. 1062 (1977).
222. 539 F.2d at 893-94.
223. Chief Judge Robinson noted that not “every word or phrase can be accorded an immutable 

designation that applies at all times and in all circumstances” and added that the entire publication and 
the readership to which it was addressed must be considered. Oilman v. Evans, 713 F.2d at 846 n.70 
(Robinson, C.J., concurring).

224. Id. at 846.
225. See supra text accompanying notes 105 to 131 (discussing reader-oriented approach to 

characterization).
226. Oilman v. Evans, 713 F.2d at 846 (Robinson, C.J., concurring) (quoting Cianci v. New Times 

Publishing Co., 639 F.2d 54, 63 (2d Cir. 1980)).
227. Id. at 846-47.
228. Id. at 847. Presented properly, background facts can “transform the hybrid in the eyes of the 

reader from a judgmental conclusion suffused with unspecified, assumed assertions of fact into a simple 
statement of opinion drawn from enumerated grounds.” Id.

229. Id. at 848. Chief Judge Robinson noted that, at the very least, “hybrid” statements are always 
entitled to the qualified privilege afforded factual statements. Id. at 848 n.80.

This analysis of clearly protected statements incorporates the various char
acterization tests. Evaluation of “pure” opinions descends directly from the 
truth-or-falsity approach.219 The notion of generalized criticism as protected 
opinion220 is derived from the approach taken by the Second Circuit in Buck- 
ley v. Littell?1' which determines characterization based upon the vagueness of 
the statement at issue.222 The examination of “metaphorical language” em
ployed by the Chief Judge encompasses both the textual and the broader con
textual approaches to characterization analysis.223 Finally, Chief Judge 
Robinson’s underlying rationale for protecting each of these three types of 
statements redes upon how the statements “would be recognized by most lis
teners and readers.”224 The approach thus incorporates the reader-oriented test 
discussed above.225

A more difficult problem arises when putative opinion statements are “laden 
with factual content.”226 These statements, which the Chief Judge labeled “hy
brids,” are “remarks which most people would regard as capable of denomina
tion as ‘true’ or ‘false,’ depending upon what the background facts are revealed 
to be.”227 Chief Judge Robinson concluded that the protection to be afforded 
these statements must depend exclusively upon the adequacy of the writer’s 
recitation of the underlying facts upon which the opinion is based.228 Hybrid 
statements, he contended, should be absolutely protected as opinions only 
when “accompanied by a full and accurate narration of the material back
ground facts . . . .”229

Chief Judge Robinson’s concern with disclosure of background facts echoes 
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the common law privilege of fair comment230 and the Restatement (Second) of 
Torts by referring to “mixed” and “pure” expressions of opinion.231 Yet the 
Chief Judge’s requirement of “full and accurate” disclosure of pertinent back
ground facts goes much farther than the Restatement formulation.232 The Re
statement requires that “mixed” statements of opinion articulate the author’s 
own statement of nondefamatory facts in order to receive constitutional pro
tection.233 It says nothing about “full” disclosure of pertinent background 
facts. Two commentators have argued that Judge Robinson’s full disclosure 
approach requires that the declarant “make and disclose a factual record sup
porting all contrary points of view before he may claim protection for his de
clared conclusion of which view is correct.”234 The Chief Judge’s analysis thus 
is “a drastic departure from the opinion protection under the prevailing Re
statement provision.”235 In his concurrence, Judge Robinson noted that the Re
statement could be interpreted as not requiring complete disclosure of 
underlying facts, and he expressly disagreed with any formulation which 
would accept less than “full and accurate” reporting of background 
material.236

230. See supra text accompanying notes 72 to 81 (discussing common law approach to undisclosed 
facts).

231. See supra text accompanying notes 82 to 92 (discussing Restatement formulation).
232. The Restatement formulation provides that “[a] defamatory communication may consist of a 

statement in the form of an opinion, but a statement of this nature is actionable only if it implies the 
allegation of undisclosed defamatory facts as the basis for the opinion.” Restatement (Second) of 
Torts § 566 (1977).

233. Id. at § 566 comment c.
234. Shestack & Solano, ‘Oilman’ Signals the Demise of the Opinion Defense, Legal Times, Dec. 19, 

1983, at 28-29.
235. Id. at 29. The authors proceed to analyze the Restatement illustration at § 566 comment c(4) in 

light of Chief Judge Robinson’s “full and accurate” disclosure requirement. Id.
236. Oilman v. Evans, 713 F.2d at 849 n.83 (Robinson, C.J., concurring).
237. Id. at 850.
238. Id.
239. Id.
240. Id. at 851. Chief Judge Robinson recognized that the statement could be classified as simply a 

statement of fact in that it “purport[ed] categorically to announce what a finite set of people—political 
scientists—think about . . . Oilman’s scholarship” and therefore theoretically could be proven true or 
false by means of a poll of all political scientists. Id. at 851 n.100. The logistical difficulty of such an 
undertaking, however, would require some extrapolation from other data reflecting “elements of judg
ment and interpretation,” thus converting the statement into a “hybrid.” Id.

241. Id. at 851-52. Evans and Novak did cite the results of two American Political Science Associa
tion elections in which Oilman finished last, but the Chief Judge noted that it was “not immediately 

Applying his approach to the facts of Oilman, the Chief Judge first con
cluded that Evans’ and Novak’s description of Oilman as an “outspoken pro
ponent of political Marxism” was protected as opinion.237 “Political 
Marxism,” he noted, is “too ambiguous a slogan” to be deemed defamatory.238 
The statement that Oilman was widely viewed as a political activist, however, 
read in context, could imply the antithesis of scholarship.239 Chief Judge 
Robinson thus deemed the statement a “hybrid” that implied the existence of 
facts which supported the conclusion that Oilman’s peers belittled his scholar
ship.240 He found “little sign of any such factual predicate in the column,” and 
noted that Oilman referred to the results of a survey of political scientists 
which purportedly contradicted the implication that he lacked stature in his 
field.241 These two elements raised “a genuine issue as to whether there was a 
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culpable omission or error in the background facts presented to the reader.”242 
The Chief Judge found that a similar issue existed with regard to the state

ment that Oilman’s “candid writings” revealed “his desire to use the classroom 
as an instrument for preparing what he calls ‘the revolution.’ ”243 This state
ment was buttressed by citations from one of Oilman’s writings which sup
ported the assertion.244 These passages were characterized as “hybrid 
statements of what Oilman’s writings say about his intentions in the class
room” which could reasonably be construed as defamatory.245 While back
ground facts were set out in the column, the authors’ failure to report 
statements by Oilman which were contrary to their characterization raised a 
genuine issue as to whether there was full and accurate disclosure of material 
background facts.246 Because of these issues of fact, Chief Judge Robinson 
concluded that the case should be reversed and remanded to the district court 
for further proceedings.247

apparent” how these facts reflected upon Oilman’s scholarly standing in the political science commu
nity. Id. at 851. Oilman, on the other hand, referred to a survey of 317 political scientists which he 
claimed ranked him 10th in terms of occupational prestige. Id. at 852.

242. Id.
243. Id.
244. Id. Evans and Novak wrote:

Oilman’s intentions become explicit in On Teaching Marxism and Building the Movement, 
his article in the Winter 1978 issue of New Political Science. Most students, he claims, con
clude his course with a “Marxist outlook.” Oilman concedes that will be seen “as an admis
sion that the purpose of my course is to convert students to socialism.”

That bothers him not at all because “a correct understanding of Marxism (as indeed any 
body of scientific truths) leads automatically to its acceptance.” Non-Marxist students are 
defined as those “who do not yet understand Marxism.” The “classroom” is a place where the 
student’s "bourgeois ideology is being dismantled." “Our prior task” before the revolution, he 
writes, “is to make more revolutionaries. The revolution will only occur when there are 
enough of us to make it.”

Id.
245. Id. at 852-53. Chief Judge Robinson accepted Oilman’s contention that a statement asserting 

that a teacher uses his position to win converts to a political viewpoint damages the teacher’s reputation 
by implying “a perversion of the academic mission.” Id. at 852 n.107.

246. Id. at 853.
247. Id. at 839.
248. Id.

Evaluation of the latter two statements in the column illustrates the differ
ence between the Chief Judge’s approach and that of the Restatement. In the 
first statement, where Evans and Novak sought to describe Oilman’s stature in 
his profession, no background facts were disclosed. Both the Robinson and 
the Restatement approaches would hold that the statement could be libelous 
because of the failure to disclose underlying facts upon which the opinion was 
based.248 In the second statement, however, Evans’ and Novak’s conclusion 
that Oilman’s writings indicated his intent to use the classroom as a political 
forum was based upon facts clearly stated in the article. Here, the Restatement 
approach would find that, since the facts upon which the statement was based 
were disclosed, the statement could not be libelous. The Robinson approach, 
on the other hand, requiring “full and accurate” disclosure of underlying facts, 
held that the statement could be libelous.
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C. THE CONCURRENCES OF JUDGES WALD AND MACKINNON

In her concurrence, Judge Wald asserted that the statements identified as 
“hybrids” by Chief Judge Robinson were more properly characterized as state
ments of fact.249 Judge Wald found Chief Judge Robinson’s creation of a spe
cial category of “hybrid” statements “intriguing,” but argued that making 
“hard judgments” in classifying individual statements as fact or opinion “will 
in the long run make the law of libel easier to understand and comply with.”250 
In addition, Judge Wald warned that courts might be exercising “editorial 
judgment” in determining whether “hybrid” statements were supported by 
complete disclosure of all pertinent underlying facts.251

249. Id. at 855 (Wald, J., concurring).
250. Id.
251. Id. Judge Wald also hypothesized that since few hybrid statements would contain complete and 

accurate disclosures of background facts, most hybrids would be treated as fact anyway. Id.
252. Id. (MacKinnon, J., concurring).
253. Id. Judge MacKinnon wrote that the article should not be judged “in disjointed fragments” and 

that great consideration should be given “to the circumstances under which the statement was pub
lished.” Id.

254. Id. (emphasis in original).
255. Id.
lib. Id.
257. Tyrrell, Free The Commentators, Wash. Post, Aug. 15, 1983, at A15, col. 4.
258. Yoder, Protecting The Lazy Reader, Wash. Post, Dec. 1, 1983, at A23, col. 1.
259. Shestack & Solano, ‘Oilman’ Signals the Demise of the Opinion Defense, Legal Times, Dec. 19. 

1983, at 25.
260. Id. at 29.

In contrast to Judge Wald, Judge MacKinnon found that “the article, con
sidered as a whole, is privileged opinion.”252 Judge MacKinnon employed a 
broad contextual analysis253 and deemed “very relevant”254 the fact that col
umns such as Evans’ and Novak’s are customarily printed on pages which “are 
intended to express specific opinions.”255 Given the placement of such col
umns, readers “are less likely to be misled by the omission of some facts that 
persons named in such articles might consider to be necessary.”256

VI. Criticism of the Analytical Approaches to
the Fact-Opinion Distinction

Chief Judge Robinson’s “hybrid” analysis in Oilman and his requirement 
that such statements be supported by full and accurate disclosure of material 
background facts have been strongly criticized by journalists. One newspaper 
columnist labeled the Robinson approach “preposterous,” characterizing it as 
“the most blatant assault against the First Amendment in recent memory” and 
“thoroughly inimical to the free society and utterly insensitive to the practicali
ties of public discourse.”257 Another journalist warned that the Robinson ap
proach was a “recipe for journalistic vapidity” which could “stifle the free play 
of press debate” and “smother vigorous discussion.”258

Legal commentators have contended that the Chief Judge’s analysis “drasti
cally impairs the practical utility of [the opinion privilege] to protect First 
Amendment rights”259 by removing the “salutary effect of the opinion privi
lege in allowing early termination of burdensome litigation by motions to dis
miss or for summary judgment.”260 The Robinson approach, it is argued, 



1846 The Georgetown Law Journal [Vol. 72:1817

would require a “full-blown trial to determine what facts should have been 
disclosed” in support of “hybrid” statements.261

261. Id.
262. In his concurrence, Chief Judge Robinson provided little guidance concerning how material 

facts may be identified, or what full disclosure might entail. 713 F.2d at 839 (Robinson, C.J., 
concurring).

263. See Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 258 (1974) (Florida statute requir
ing newspapers to allow political candidates to reply to criticism violates first amendment). The 
Tornillo Court noted:

The choice of material to go into a newspaper, and the decisions made as to limitation on the 
size and content of the paper, and treatment of public issues and public officials—whether fair 

Ironically, each of these criticisms assumes that the opinion privilege articu
lated in Gertz provides viable protection for the journalist seeking to air his or 
her views. Yet Robinson’s analysis is largely a synthesis of previously devel
oped approaches to the fact-opinion distinction. As has been noted, none of 
these approaches realistically provides adequate protection to the journalist. 
Thus, the vitriolic criticism leveled at Robinson’s analysis could properly be 
directed at «//judicial opinions implementing the fact-opinion distinction.

This note contends that each of the characterization tests described above is 
inadequate. Each test is vague and provides minimal guidance to journalists 
attempting to structure their work to avoid liability. The uncertainty created 
by each test raises the problem of unconstitutional self-censorship. The poten
tial for self-censorship requires the formulation of a bright-line rule to prop
erly protect first amendment rights.

A. THE PROBLEM OF VAGUENESS

The most telling flaw in each of the tests enumerated above is that none 
provides satisfactory guidance to the writer who wishes to structure a state
ment to avoid liability for defamation. The reader-oriented approach places 
the journalist in the precarious position of guessing how a contention will be 
regarded by the public. The truth or falsity test forces the journalist to predict 
how an allegation will be construed by a court. The textual approach and the 
broader contextual analysis also place the journalist in the difficult position of 
speculating as to where and when his or her works will be published, and fur
ther require the journalist to guess which of the surrounding circumstances 
might be deemed relevant.

The Robinson approach requires a journalist to use all of the above methods 
to determine whether a court will construe a statement as “clearly protected” 
opinion. If the author concludes that a statement is arguably a “hybrid,” he or 
she must identify all “material” facts and make a “full and accurate” disclo
sure in order to ensure protection. Since there is no guidance as to the mean
ing of the terms “material” and “full and accurate,”262 the Robinson approach, 
like the other characterization tests, provides such minimal practical assistance 
that the journalist is again placed in the position of guessing how a statement 
will be construed. Moreover, in addition to the problem of vagueness and lack 
of guidance, Chief Judge Robinson’s requirement of “full and accurate” dis
closure raises the question of judicial interference in the editorial process, a 
prospect upon which the Supreme Court has frowned.263
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Thus, under each of the characterization tests that have been developed, the 
characterization of a statement hinges not upon what the journalist intends, 
but upon how the article is perceived. The writer is thus captive to the possibil
ity that “what he gives as his opinion will be construed by a court as inferring 
. . . a misstatement of fact.”264 265

or unfair—constitutes the exercise of editorial control and judgment. It has yet to be deter
mined when governmental regulation of this crucial process can be exercised consistent with 
First Amendment guarantees of a free press as they have evolved to this time.

Id. A judicial requirement of “full” disclosure of relevant background facts arguably involves “gov
ernmental regulation” of the editorial process to the same degree as did the statute struck down in 
Tornillo.

264. Pearson v. Fairbanks Publishing Co., 413 P.2d 711,714 (Alaska 1966). See also Gertz, 418 U.S. 
at 360 (Douglas, J., dissenting) (in libel cases involving statements discussing controversial topics, “a 
jury determination, unpredictable in the most neutral circumstances, becomes for those who venture to 
discuss heated issues, a virtual roll of the dice separating them from liability for often massive claims of 
damage”).

265. 385 U.S. 374 (1967).
266. Id. at 388-89. The Court added:

Negligence would be a most elusive standard, especially when the content of the speech itself 
affords no warning of the prospective harm to another through falsity. A negligence test 
would place on the press the intolerable burden of guessing how a jury might assess the rea
sonableness of steps taken by it to verify the accuracy of every reference to a name, picture or 
portrait.

Id. at 389.
267. 403 U.S. 29, 50 (1971) (plurality opinion).
268. Id.
269. Id.
270. Id. The Court added:

In libel cases, ... we view an erroneous verdict for the plaintiff as most serious. Not only 
does it mulct the defendant for an innocent misstatement. . . but the possibility of such error, 
even beyond the vagueness of the negligence standard itself, would create a strong impetus 
toward self-censorship, which the First Amendment cannot tolerate.

Id.
271. Gertz, 418 U.S. 323, 347-48 (1974).
272. The Restatement notes that the negligence standard provides that if “neither his knowledge of 

The Supreme Court has recognized that imposing vague standards on the 
press may unconstitutionally hinder the robust exercise of first amendment 
rights. In Time, Inc. v. Hill?bi the Court held that constitutional protections 
for the press precluded the application of a negligence standard to allegedly 
libelous statements.266 267 A plurality of the Supreme Court reiterated the Hill 
Court’s concern about the effect of vague standards in Rosenbloom v. Me
tromedia, Incl^ In Rosenbloom the Court rejected the plaintiffs argument that 
a private individual need only prove that a publisher failed to exercise “rea
sonable care” in publishing defamatory falsehoods.268 The Court held that a 
reasonable care standard “would not provide adequate breathing space” for 
freedom of the press.269 The Court concluded that reasonable care was an 
“elusive standard” and that “fear of guessing wrong must inevitably cause self
censorship and thus create the danger that the legitimate utterance will be 
deterred.”270

The Gertz Court eventually decided that states could adopt a negligence 
standard to govern defamation.271 Thus, if a reasonable person would be 
warned of the potentially defamatory content of a statement, publication of the 
statement would be actionable.272 The Gertz Court was careful to point out, 
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however, that, while a negligence standard was permissible, states could not 
impose strict liability for defamation.273

the facts nor the nature of the language used would put a reasonable person on notice of the need for 
investigation, the defendant should not be held liable.” Restatement § 58OB comment d. See also 
Gertz, 418 U.S. at 360 (Douglas, J., dissenting) (Court’s holding allows negligence standard based upon 
reasonable person determination).

273. Gertz, 418 U.S. at 348. The Court held that “so long as they do not impose liability without 
fault, the States may define for themselves the appropriate standard of liability for a publisher or 
broadcaster of defamatory falsehood injurious to a private individual.” Id. at 347. The Court found 
that permitting states to develop a negligence standard would recognize “the strength of the legitimate 
state interest in compensating private individuals for wrongful injury to reputation" while “shield[ing] 
the press and broadcast media from the rigors of strict liability for defamation.” Id. at 348.

The Gertz Court expressly left open the question of whether a state could “condition civil liability on 
a factual misstatement whose content did not warn a reasonably prudent [journalist] of its defamatory 
potential.” Gertz, 418 U.S. at 348 (citing Time, Inc. v Hill, 385 U.S. 374 (1967)). The Restatement 
(Second) of Torts has interpreted this language and the Court’s citation as referring to instances where 
extrinsic facts, unknown to the journalist, make the statement defamatory. Restatement § 58OB com
ment d. Interpreted more generally, the Gertz Court’s statement arguably could implicate fact-opinion 
cases. The characterization tests provide little guidance to journalists in distinguishing fact and opinion 
and allow courts to construe as fact statements which journalists consider constitutionally protected 
opinion. The tests thus effectively “condition civil liability on a factual misstatement whose content did 
not warn ... of its defamatory potential.”

274. The journalism community’s criticism of Chief Judge Robinson’s analysis illustrates the poten
tial for self-censorship that might follow should the analysis become widely accepted. See supra notes 
257 and 258 and accompanying text (discussing journalists’ criticism of Robinson analysis); see also 
NAACP v. Button, 371 U.S. 415, 433 (1963) (threat of sanctions may deter exercise of first amendment 
freedom of vigorous advocacy against governmental intrusion almost as potently as actual application 
of sanctions).

275. Greenbelt Coop. Publishing Assn., Inc. v. Bresler, 398 U.S. 6, 12 (1970).
276. 385 U.S. 374 (1967).

The fact-opinion tests developed by lower courts effectively impose a strict 
liability standard on statements of questionable characterization. Because the 
tests provide no guidance by which the fact-opinion distinction may be made, 
a reasonable person is not “warned” of the possibility that a court will construe 
as defamatory a statement he or she considers to be opinion. The vagueness of 
the tests therefore raises the possibility that an author may suffer potentially 
great liability even though he or she was not negligent.

To illustrate this problem, consider again the characterization of the word 
“bastard.” The journalist uses the term in its colloquial sense, confident that it 
will be recognized as a constitutionally protected expression of opinion. Upon 
suit for libel, a court, employing one of the characterization tests discussed 
previously, determines instead that the word is a statement of fact. In most 
cases, a literal interpretation of the word “bastard” would involve a misstate
ment of fact. Thus, the journalist would be liable, even though he or she was 
not negligent. The tests produce a standard of liability closely akin to that of 
strict liability.

B. THE PROBLEM OF PRESS SELF-CENSORSHIP

The uncertainty created by the various fact-opinion tests raises the possibil
ity that a journalist will engage in self-censorship.274 The Supreme Court has 
often recognized that “the threat or actual imposition of pecuniary liability for 
alleged defamation may impair the unfettered exercise of . . . First Amend
ment freedoms.”275 276 In Time, Inc. v. Hill?™ the Court expressly noted that:
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“[f]ear of large verdicts in damage suits for innocent or merely negligent mis
statement, even fear of the expense involved in their defense, must inevitably 
cause publishers to ‘steer . . . wider of the unlawful zone’ and thus ‘create the 
danger that the legitimate utterance will be penalized.’ ”277 278

277. Id. at 389. The Court also noted that “sanctions against either innocent or negligent misstate
ment would present a grave hazard of discouraging the press from exercising the constitutional guaran
tees.” Id. See also NAACP v. Button, 371 U.S. 415, 433 (1963) (“The threat of sanctions may deter 
. . . exercise [of first amendment freedoms] almost as potently as the actual application of sanctions”); 
McBride v. Merrell Dow & Pharmaceuticals Inc., 717 F.2d 1460, 1466 (D.C. Cir. 1983) (“Libel suits, if 
not carefully handled, can threaten journalistic independence. Even if many actions fail, the risks and 
high costs of litigation may lead to undesirable forms of press self-censorship”); Cinker, Inc. v. North
ern Gas Co., 578 F. Supp. 112, 113 (D. Wyo. 1983) (libel actions “potentially have a chilling effect on 
the free press”).

278. 376 U.S. 254 (1964).
279. Id. at 279. The Court also noted that “a rule compelling the critic of official conduct to guaran

tee the truth of all his factual assertions—and to do so on the pain of paying libel judgments virtually 
unlimited in amount—leads to . . . self-censorship.” Id.

280. Anderson, A Response to Professor Robertson: The Issue Is Control of Press Power, 54 Tex. L. 
Rev. 271, 271 (1976). Moreover, the possibility of self-censorship for fear of libel judgments may be 
greater due to the increasing willingness of juries to award large damages in defamation actions. See 
Friendly, Is Our Libel Law a Threat to Free Speech, Wash. Post, Jan. 15, 1984, at DI, col. 1 (discussing 
effect of increasing damage awards in libel suits). In the article, Friendly listed the 10 largest punitive 
damage judgments awarded at the trial court level in recent libel suits. Id. at D2, col. 3 (chart). The 
judgments ranged from $37 million to $1.3 million. Id. While many of these judgments were reduced 
or reversed on appeal, Friendly deemed these “pyrrhic victories” because the publicity attending the 
original awards encourages more libel claims. Id. at D2, col. 3. In the current situation of confused 
libel law standards and large damage awards, Friendly argued, “news organizations can be bankrupted 
by interminable legal maneuvering and decent journalists can be hamstrung in their decision making.” 
Id. at DI col. 4.

The Court reviewed the constitutionality of civil laws which lead to press 
self-censorship in AW York Times Co. v. Sullivan™ Referring to a libel law 
rule which required a critic of official conduct to guarantee the truth of his or 
her facts, the Court stated:

Under such a rule, would-be critics of official conduct may be de
terred from voicing their criticism, even though it is believed to be 
true and even though it is in fact true, because of doubt whether it 
can be proved in court or fear of the expense of having to do so. . . . 
The rule thus dampens the vigor and limits the variety of public de
bate. It is inconsistent with the First and Fourteenth 
Amendments.279

The Supreme Court’s warning that the first amendment prohibits vague re
strictions that may lead the press to censor its criticism in order to avoid the 
risk of paying large libel judgments also applies to the unclear distinctions 
between statements of fact and statements of opinion. One commentator has 
argued that “permitting judges and juries to decide what the press may or may 
not publish, on pain of paying a libel judgment, is governmental control of the 
press, just as surely as would be a system permitting the executive to prohibit 
publication upon pain of paying a fine.”280

C. THE NEED FOR A BRIGHT-LINE RULE

Given the conceptual and practical difficulty of distinguishing between fact 
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and opinion,281 there are two as yet undiscussed solutions to the unconstitu
tional uncertainty inherent in the prevailing fact-opinion tests. The first solu
tion is the elimination of the distinction altogether. This would require 
holding all statements, whether fact or opinion, to the same first amendment 
standard. Although it has the benefit of simplicity, this solution ignores the 
recognized importance of the comment and criticism functions of the free 
press.282 The courts have repeatedly affirmed the critical importance of the 
free comment function of the press.283 As the Supreme Court has stated, the 
first amendment “protection given speech and press was fashioned to assure 
unfettered exchange of ideas for the bringing about of political and social 
changes desired by the people.”284

A second, preferable solution is the use of a bright-line rule that would elim
inate the vague tests and provide certainty to the press. The Court has articu
lated broad rules governing the application of first amendment principles by 
balancing the protection of individual reputation against the need for an unin
hibited press.285 In Gertz, the Court noted that while first amendment cases 
could theoretically be decided on a case-by-case basis:

[T]his approach would lead to unpredictable results and uncertain 
expectations, and it could render our duty to supervise the lower 
courts unmanageable. Because an ad hoc resolution of the competing 
interests at stake in each particular case is not feasible, we must lay 
down broad rules of general application.286

281. See supra notes 60 to 69 and accompanying text (discussing conceptual difficulty of characteriz
ing statements).

282. For example, in 1774, the Continental Congress, in a letter to the inhabitants of Quebec, wrote:
The last right we shall mention, regards the freedom of the press. The importance of this 
consists, besides the advancement of truth, science, morality, and acts in general, in its diffu
sion of liberal sentiments on the administration of government, its ready communication of 
thoughts between subjects, and its consequential promotion of union among them, whereby 
oppressive officers are shamed or intimidated, into more honourable and just modes of con
ducting affairs.

1 Journals of the Continental Congress 108 (1774), cited in Roth v. United States, 354 U.S. 476, 
484 (1957).

283. See, e.g., Bose Corp. v. Consumers Union of United States. Inc., 104 S. Ct. 1949, 1961 (1984) 
(first amendment presupposes that freedom to speak one’s mind is both aspect of individual liberty and 
essential part of common quest for truth and vitality of society as whole); First Nat’l Bank of Boston v. 
Bellotti, 435 U.S. 765, 781 (1978) (cases emphasize special and constitutionally recognized role of press 
in informing and educating public, offering criticism, and providing forum for discussion and debate); 
Mills v. Alabama, 384 U.S. 214, 219 (1966) (suppression of right of press “to clamor and contend for 
and against change . . . muzzles one of the very agencies the Framers of the Constitution thoughtfully 
and deliberately selected to improve our society and keep it free”); Thornhill v. Alabama, 310 U.S. 88, 
102 (1940) (freedom of discussion must embrace all issues about which information necessary or appro
priate to enable members of society to cope with exigencies of their period); United States v. Associated 
Press, 52 F. Supp. 365, 372 (S.D.N.Y. 1943) (first amendment presupposes right conclusions more likely 
to be gathered from “multitude of tongues” than through authoritative selection); Diener v. Star- 
Chronicle Publishing Co., 230 Mo. 613, 630, 132 S.W. 1143, 1149 (1910) (free discussion the foundation 
on which free government built).

284. Roth v. United States, 354 U.S. at 484.
285. Gertz, 418 U.S. at 342.
286. Id. at 343-44. The Court was referring to a rule distinguishing between the standards applied to 

public and private figures. Id. at 344. See also Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 63 (1971) 
(Harlan, J., dissenting) (“where we can discern generally applicable rules that should balance with fair 
precision the competing interests at stake, such rules should be preferred ... in order to preserve a
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The guarantee of an uninhibited press protects not only the interests of the 
media, but those of the public as well.* 287 As the Supreme Court has stated, the 
guarantees of the first amendment “are not for the benefit of the press so much 
as for the benefit of all of us. A broadly defined freedom of the press assures 
the maintenance of our political system and an open society.”288 In order to 
formulate a broad rule that avoids the vagueness of the present fact-opinion 
tests, the strong interest in unhindered comment and criticism must be bal
anced against the interest of the individual in protecting his or her reputation 
from defamation.

measure of order and predictability in the law that must govern the daily conduct of affairs and to 
avoid subjecting the press to judicial second-guessing of the newsworthiness of each item they print”).

287. See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969) (suitable access to social, 
political, esthetic, moral and other ideas is crucial public right); Grosjean v. American Press Co., 297 
U.S. 233, 250 (1936) (free press ensures circulation of information to which public entitled).

288. Time, Inc. v. Hill, 385 U.S. 374, 389 (1967).
289. 551 F.2d 910 (2d Cir. 1977).
290. Id. at 913.
291. Id.
292. Thus, for example, the putative opinion statements at issue in Orr v. Argus-Press Co., see supra 

note 87, would not be entitled to the absolute constitutional protection for opinion conferred in Gertz 
because the statements appeared in a news article and not on the editorial or opinion-editorial pages of 
the newspaper. Unless an article such as that in Orr were specifically labelled “opinion,” it would be 
subject to the defamation standards applicable to nonopinion statements.

293. See supra note 2 and notes 34 to 35 and accompanying text (discussing New York Times Co. and 
Gertz standards).

294. As one court recently admitted, “determination of whether a statement is one of opinion or of 

The United States Court of Appeals for the Second Circuit in Hotchner v. 
Castillo-Puché2*9 acknowledged that the balancing of the public interest in the 
free press and the private interest in reputation often necessarily results in di
minished protection for individual reputation.290 The Hotchner court 
explained:

Any risk that full and vigorous exposition and expression of opinion 
on matters of public interest may be stifled must be given great 
weight. In areas of doubt and conflicting considerations, it is thought 
better to err on the side of free speech. Such adequate safeguards for 
free speech inevitably result in reduced protection against printed 
statements which otherwise would be held to be libelous.291

To safeguard the expression of opinion, the courts should adopt a bright-line 
rule allowing the press to label an article as opinion in order to be afforded the 
absolute protection discussed in Gertz. Under this rule, a statement made in 
any column appearing on a clearly labeled editorial or opinion-editorial page 
of a newspaper would be protected, as would any statements made in articles 
individually labelled as opinion. Conversely, any column appearing without 
the opinion label would be treated as a statement of fact.292 293 All allegedly 
libelous statements in such a column would be afforded only the limited con
stitutional protections articulated by the Supreme Court in New York Times 
and Gertz.292,

Three considerations support promulgation of such a bright-line rule. First, 
the rule eliminates the need for uncertain judicial characterization of state
ments.294 It thus provides predictability and logical clarity in a confused area 
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of the law and precludes further use of the unworkable characterization tests 
discussed above.295

fact... is difficult to make and perhaps unreliable as a basis for decision.” Bose Corp. v. Consumers 
Union of United States, 692 F.2d 189, 193 (1st Cir. 1983).

295. As such, the rule would also make the Supreme Court’s “duty to supervise the lower courts” 
more manageable.

296. See Gertz v. Robert Welch, Inc., 418 U.S. at 341 (rejecting absolute interpretation of first 
amendment). The Gertz Court rejected the notion that the first amendment provides the press with “an 
unconditional and indefeasible immunity from liability for defamation” because of the “legitimate state 
interest” in “compensation of individuals for the harm inflicted on them by defamatory falsehood.” Id.

297. See supra notes 185 to 188 and accompanying text (discussing propriety of “language of appar
ency” in characterizing statements).

298. Several courts have considered “language of apparency” to be an appropriate factor in charac
terization analysis. See Lewis v. Time, Inc., 710 F.2d at 554 (9th Cir. 1983) (noting that magazine’s 
reference to “shady” lawyer phrased in “language of apparency”); Avins v. White, 627 F.2d 637, 643 
(3d Cir. 1980) (statement at issue prefaced by qualification that it represented "intangible” criterion); 
Information Control v. Genesis One Computer Corp., 611 F.2d at 784 (statement at issue “cautiously 
prefaced” as opinion of management).

299. It is quite possible that the modem citizen, deluged with information and comment from news
papers, magazines, television, radio, and word-of-mouth, is more skeptical than the courts assume. If 
so, then the defamatory potential of statements implying defamatory facts is reduced because readers 
are not likely to accept underlying facts as true. Consequently, individual reputation will not be 
harmed.

Even if the admonitions as to potentially misleading “language of apparency” are correct, the 
Supreme Court has recognized that “to ensure the ascertainment and publication of truth about public 
affairs, it is essential that the First Amendment protect some erroneous publications as well as true 
ones.” St. Amant v. Thompson, 390 U.S. 727, 732 (1968). The Supreme Court also has recognized, 
“Even a false statement may be deemed to make a valuable contribution to public debate” because it 
may provide a “clearer perception” of truth. New York Times Co. v. Sullivan. 376 U.S. 254, 279 n.19 
(1964).

Second, such a rule provides explicit guidance to the press and allows for 
easy compliance. Consequently, it avoids unconstitutional self-censorship. 
The rule thus properly protects the vital first amendment interest in expression 
of opinion.

Finally, the rule will not result in the wholesale destruction of libel law, a 
prospect which has often prevented the Supreme Court from accepting an ab
solute or literal reading of the first amendment.296 While a special category of 
statements will be shielded from liability in order to fulfill the dictates of the 
first amendment, all statements not within that category will be subject to the 
applicable libel law standards.

Four criticisms of such a bright-line rule may be anticipated. The first is 
that the rule ignores the caution with which some courts have treated state
ments couched in “the language of apparency.”297 One response is that this 
caution may well be ill-founded.298 The language of apparency serves as a 
signal to the reader, putting the reader on notice that the comment following 
the disclaimer is not a statement of fact. The underlying rationale for the fact
opinion distinction is that putative opinions may imply undisclosed defama
tory facts. Since the opinion label required by the suggested rule, like the lan
guage of apparency, will alert the reader that what he or she is reading 
represents no more than the opinion of the writer, the problem of gullible 
readers inferring defamatory facts will be minimized.299 Thus, the rule elimi
nates the possibility of readers drawing unsupported conclusions as to the na
ture of the statement being read and therefore lowers the defamatory potential 
of statements put forth as opinion.
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Another objection to the bright-line rule might be that it is self-actuating, in 
that it allows the press to define for itself the scope of its first amendment 
protection. Self-actuating rules, however, are not unusual. Indeed, the fifth 
amendment itself is a self-actuating rule. A defendant in a criminal case may 
elect to exercise the fifth amendment right not to be compelled to incriminate 
oneself or may testify voluntarily, thus waiving the fifth amendment privi
lege.300 To this extent, the fifth amendment allows a defendant to define the 
scope of his or her constitutional rights. The suggested bright-line rule for the 
characterization of fact and opinion simply allows the press to similarly define 
the scope of its constitutional protection.

300. Fitzpatrick v. United States, 178 U.S. 304, 315 (1900).

A third and related objection to the proposed bright-line rule might be that 
it provides an unscrupulous press with the means to protect all statements, 
including those “unworthy” of constitutional protection. This argument rests 
on the assumption that all publications will gladly label every article “opin
ion” in order to avoid potential liability for defamation. The argument, how
ever, fails to recognize the dual function of the press: to both inform and 
criticize. Readers subscribe to publications to obtain facts about events as well 
as comments on those events. Any purportedly factual article labeled “opin
ion” would be perceived as less trustworthy and reliable than a similar, unla
beled article. As such, any publication which labeled its factual articles 
“opinion” would operate at a decided disadvantage in the marketplace for 
information.

A fourth objection to the rule might come from the press itself. The press 
might object to the rule because it may decrease the credibility of statements 
made in articles labeled opinion. Thus, a labeled article including factual ma
terial may be considered less credible than an article not labeled. This may 
occur although the facts reported in the labeled article were as accurate or 
more accurate than the facts reported in the nonlabeled article. There are two 
responses to this objection. First, if an article labeled as opinion nevertheless 
includes factual material that the newspaper wants afforded full credibility, the 
newspaper can report those facts in a nonlabeled news article. Second, any 
reduced credibility for an opinion article may simply be the price that must be 
paid to ensure protection for the comment function of the press.

VI. Conclusion

The present state of the law in the first amendment fact-opinion area is con
tradictory and confused. While the Supreme Court’s dicta in Gertz are com
monly accepted as providing an absolute first amendment protection for 
opinion, there is no single accepted method by which the distinction between 
statements of fact and statements of opinion can be made. In this void courts 
have employed a multiplicity of vague and poorly articulated methods for 
making the distinction. These characterization tests provide little guidance to 
journalists and therefore may lead to the press self-censorship which the first 
amendment seeks to avoid. To ensure proper protection of the vital function 
of the press in promoting the free interplay of ideas and criticism in our soci
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ety, it is essential that courts develop a bright-line test that allows the press 
itself to determine which statements should receive absolute first amendment 
protection as opinions.

Robert Neal Webner



The Extent of Independent Presidential Authority 
to Conduct Foreign Intelligence Activities

I. Introduction: The Political Vagaries of Constitutional “Law”

From the time of Nathan Hale1 to the current Central Intelligence Agency 
(CIA) activities in Central America,2 the United States has engaged in interna
tional intrigue. Until the last decade, however, public and congressional atten
tion rarely have focused on the government’s foreign intelligence activities.3 In 
the wake of Vietnam and Watergate, revelations of questionable covert activi
ties radically altered the intelligence community’s previously sheltered exist
ence.4 One issue that emerged from the heated public debate was the extent to 
which Congress should control America’s intelligence activities. Public de
bate, however, did not focus on the more fundamental questions: to what ex
tent could Congress control intelligence activities, and to what extent does the 
President have constitutional authority to conduct foreign intelligence activi
ties independent of congressional approval. Recent events in Central 
America5 and recent congressional action6 have revived the controversy about 
the balance of executive and legislative power to control America’s intelligence 
policy.

Most questions of constitutional law arise because of the difficult distinction 
between law and politics. All laws are political in the sense that they are gov-

1. Hale, of course, is the American said to have remarked at his Sept. 22, 1776 execution by the 
British, “I regret that I have but one life to lose for my country.” The British arrested Hale for wander
ing through their encampments on Long Island and gathering valuable intelligence on the British 
Army. M. MacCloskey, The American Intelligence Community 33 (1967). For a brief history 
of pre-World War II American intelligence activities, see id. at 33-46.

2. See infra note 5 (citing magazine and newspaper reports of CIA activities directed against 
Nicaragua).

3. Prior to 1973, probably the most notable post-World War II public questioning of American intel
ligence actions occurred in 1960 and 1961. In 1960 the Soviet Union shot down a U-2 American spy 
plane piloted by Francis Gary Powers. His trial by the Soviet Union and America’s subsequent ex
change of a captured KGB agent for him made international news for weeks. Headlines the following 
year featured the Bay of Pigs fiasco and the CIA’s embarrassing leading role. For contrasting view
points on these and other CIA activities, see generally V. Marchetti & J. Marks, The CIA and the 
Cult of Intelligence (1974), L. Paine, The CIA at Work (1977), and H. Rositzke, The CIA’s 
Secret Operations (1977).

During periods of the 19th Century, the conduct of foreign intelligence activities generated fierce 
debate. See R. Jeffreys-Jones, American Espionage: From Secret Service to CIA 11 (1977). 
The years between World War II and the mid-1970s, however, were characterized by quiet acceptance 
of the status quo. See R. Cline, Secrets, Spies and Scholars: Blueprint of the Essential CIA 
119-222 (1976) (describing CIA from 1950s to 1974, generally characterized, particularly in 1950s, by “a 
romantic atmosphere of adventure,” a “fabulous” time to be intelligence organization employee).

4. See infra notes 40 to 58 and accompanying text (describing events leading to and scrutiny of 
intelligence community in mid-1970s).

5. See, e.g, Wash. Post, Apr. 10, 1984, at 1, cols. 3-5 (describing Democratic congressional leaders’ 
reaction to CIA mining of Nicaraguan ports, Nicaragua’s lawsuit in International Court of Justice to 
stop mining, and Reagan Administration’s alleged intention to step up covert war against Nicaragua 
after 1984 presidential election); America’s Secret Warriors, Newsweek, Oct. 10, 1983, at 39 [hereinaf
ter cited as Secret Warriors] (describing CIA covert assistance to Nicaraguan Contras, the anti
Sandinista rebels); N.Y. Times, July 25, 1983, at 1, col. 6 (describing plans to expand covert assistance 
to Nicaraguan Contras).

6. See infra notes 82 to 90 and accompanying text (describing congressional attempts to regulate 
intelligence activity).

1855
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ernmental policy choices. Constitutional law is political not simply because it 
represents policy decisions, but because it allocates the power to make policy 
decisions within the state. The struggle for such power is most intense between 
the executive and the legislative branches. In one form or another that divi
sion of power has been in dispute since Hamilton and Madison donned their 
pseudonyms and argued the issue in the press nearly 200 years ago.7

7. See infra note 123 and accompanying text (quoting from Hamilton’s defense of President Wash
ington’s neutrality declaration). For a brief description of the events leading up to, and the reasoning 
underlying, the series of articles in The Gazette of the United States in which Pacificus (Hamilton) and 
Helvidius (Madison) argued questions of executive power arising from the validity of President Wash
ington’s declaration of neutrality in the 1793 French-English war, see E. Corwin, The President: 
Office and Powers 1787-1957, at 178-81 (1957).

8. Letter from General George Washington to Colonel Elias Kayton (July 26, 1777) quoted in The 
Intelligence Community 3 (T. Fain, K. Plant & R. Milloy eds. 1977) [hereinafter cited as Intelli
gence Community].

9. Only General Washington’s intelligence operatives, however, were privy to this frank acknowl
edgement. According to one British scholar:

[T]he Revolutionary patriots took special care not to admit the existence of their Commander- 
in-Chief s intelligence service, not only so as to protect the cover of the agents concerned but 
also to avoid tarnishing the public image of their cause. It was deemed good propaganda to 
impute clandestine methods only to the enemy, thus implying that Britain was unscrupulous 
and had to use underhanded tactics to succeed.

R. Jeffreys-Jones, supra note 3, at 9.
Washington was well aware of the value of good intelligence, having dealt with the difficulties of 

obtaining it during the French and Indian War in the 1750s. After some experimentation with whites 
as spies Washington determined that:

Small parties of Indians will more effectively harass the enemy, by keeping them under con
tinual alarms, than any parties of white men can do. For small parties of the latter are not 
equal to the task, not being nearly so dexterous at skulking as Indians; and large parties will 
be discovered by their spies early enough to have a superior force opposed to them.

This note argues that, although the intelligence function is subject to the 
shared powers of Congress and the President, it is a function which constitu
tional theory and practice entrust primarily to the President and over which he 
has significant independent power. To show that precedent favors independ
ent presidential power, the note first reviews the evolution of the intelligence 
function in American government, focusing primarily on the genesis of the 
CIA and the increased congressional interest in intelligence in the mid-1970s. 
The note describes the various types of intelligence activities. It then discusses 
the constitutional provisions which authorize Congress to control the intelli
gence function and gives examples of recent exercises of that authority. There
after, it examines the constitutional sources of presidential authority to control 
the intelligence function. Finally, it compares presidential and congressional 
power in this area and concludes that sound policy requires executive restraint 
in exercising independent power and congressional restraint in trying to limit 
it.

II. General Historical Background

“The necessity of procuring good intelligence is apparent and need not be 
further urged - all that remains for me to add, is, that you keep the whole 
matter as secret as possible.”8 In so writing to one of his officers in 1777, Gen
eral George Washington frankly acknowledged that good spying wins wars.9 
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His revolutionary contemporaries likewise understood the importance of suc
cessful intelligence work in achieving major diplomatic objectives.* 10 Yet, for 
the first century of the United States’ existence, Presidents apparently viewed 
intelligence work as nothing more than an ad hoc response to international 
conflicts and their concomitant diplomatic maneuvering.11 Intelligence work 
during the first century was not a continuing, structured function of 
government.12

Id. at 8-9.
10. Benjamin Franklin, for example, served as chief of the Colonies’ mission in Paris. In his efforts 

to persuade France to support the American Revolution, Franklin employed a network of spies in 
London and was himself spied on by the first double-agent in American history—his assistant, Dr. 
Edward Bancroft. M. MacCloskey, supra note 1, at 35-36.

11. See generally H. Wriston, Executive Agents in American Foreign Policy (1929).
12. See M. Lowenthal, The Central Intelligence Agency: Organizational History 2 

(1978) (Congressional Research Service Report No. 78-168F) (discussing irregular, haphazard nature of 
pre-20th century intelligence efforts); H. Ransom, The Intelligence Establishment 52-53 (1970) 
(discussing American neglect of intelligence).

13. M. Lowenthal, supra note 12, at 2. In 1882, the Navy established an Office of Intelligence. The 
Army followed suit in 1889 with its Military Information Division. Shortly thereafter, both services 
established military attache systems connected with their respective intelligence offices. Id.

14. R. Jeffreys-Jones, supra note 3, at 27. The post of military attache was, from its creation, an 
intelligence assignment. Id.

15. See id. at 42-43 (describing consolidation of intelligence power in State Department).
16. Id. at 43.
17. See id. at 163-64 (describing disintegration of State Department control of intelligence). Adolf A. 

Berle was the titular head of American intelligence during the crucial early years of World War II. 
Appointed Assistant Secretary of State in 1938, he possessed both the official and political clout neces
sary to coordinate the efforts of agencies with intelligence responsibilities. Berle, however, had doubts 
about the legitimacy of covert action and, indeed, about the role America was assuming in world poli
tics. His hesitation cost him the control he should have had and freed the petty feifdoms of the intelli
gence community to act independently. Id. at 164-65.

18. _ Id. at 165 (citing C. Ford, Donovan of O.S.S. 96-108 (1970)). The agencies were the Military 
Intelligence Division (by then commonly called “G-2”), the Office of Naval Intelligence, the Federal 
Bureau of Investigation (FBI), the State Department, the Customs Service, the Secret Service, the Im
migration Service, and the Federal Communications System. Id.

19. R. Cline, supra note 3, at 27-28.
20. Senate Select Committee to Study Governmental Operations with Respect to Intel

The era of ad hoc intelligence work ended in the 1880s with the establish
ment of permanent intelligence units within the armed services.13 In 1889, 
those units became closely linked with the State Department when Congress 
appropriated funds to send military attaches to serve in United States embas
sies.14 Some twenty-five years later, President Wilson furthered State Depart
ment control of the intelligence function by making the Department chiefly 
responsible for setting overall intelligence policy and for coordinating the ef
forts of other agencies carrying on intelligence activities.15 Although this ar
rangement lasted until 1942,16 the State Department’s control began 
disintegrating much earlier.17 By the late 1930s, at least eight agencies were 
gathering foreign intelligence and reporting it directly to the President.18

In 1940, President Roosevelt took the first step toward centralizing the bu
reaucratic chaos in the intelligence community by requesting that William J. 
Donovan, a well-known attorney and World War I hero, visit England to eval
uate its political and military situation.19 Donovan returned convinced of the 
need to vest in a single agency the authority to conduct intelligence gathering 
and analysis, espionage, and propaganda efforts for the United States.20 His 
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lobbying led Roosevelt to establish by presidential decree the Office for 
Stategic Services (OSS).21

ligence Activities, Final Report, S. Rep. No. 755, 94th Cong., 2d Sess., bk. IV, 4-5 (1976) [herein
after cited as Senate Report],

21. At Donovan’s urging, Roosevelt established the Office of Coordinator of Information and in
stalled Donovan as its head. See Presidential Directive (July 1, 1941) (setting up Office of Coordinator 
of Information), reprinted in R. Cline, supra note 3, at 35. Donovan was to draw on Army, Navy, and 
State Department resources to collect and analyze information for the President and other senior offi
cials. Senate Report, supra note 20, bk. IV, at 4-5. A year later, the fledgling agency was renamed 
the Office of Strategic Services (OSS) and placed under the direction of the Joint Chiefs of Staff. Mili
tary Order issued June 13, 1942, reprinted in Cline, supra note 3, at 51.

22. Senate Report, supra note 20, bk. IV, at 5:
From the outset the Military were reluctant to provide OSS with information to enable it to 
fulfill its research and analysis role. In addition, the military restricted its operations. Gen
eral Douglas MacArthur excluded OSS from China and the Pacific Theater (although OSS 
did operate in Southeast Asia). In addition to demanding that OSS be specifically prohibited 
from conducting domestic espionage, FBI Director J. Edgar Hoover and Nelson Rockefeller, 
then coordinator of Inter-American Affairs, insisted on maintaining their jurisdiction over 
Latin America, thereby excluding OSS from that area.

Id.
23. See Exec. Order No. 9621, Oct. 1, 1945 (termination of Office of Strategic Services), reprinted in 

R. Cline, supra note 3, at 86.
24. The Secretary of the Navy, James V. Forrestal, a vocal proponent of a centralized information 

service, began the political groundwork for revamping the intelligence system. He discussed with rele
vant agency chiefs ideas about an acceptable new structure for carrying out the intelligence function. 
Senate Report, supra note 20, bk. IV, at 6-7.

25. Id. at 7. The extent of agreement was that the new organization should be responsible to the 
War, Navy, and State Departments, rather than directly to the President, but because each agency was 
vying for an advantage in the new system, none could agree on the system itself. Id. at 8.

26. H. Ransom, supra note 12, at 79-80. The Bureau of the Budget played a key role as referee in 
this final compromise, id., and produced a report which figured prominently in the development of the 
compromise organization. See Bureau of the Budget, Intelligence and Security Activities of 
the Government, Report to the President (Sept. 20, 1945), cited in H. Ransom, supra note 12, at 
79 n.62.

The CIG was something of a “holding company”; it was authorized to undertake intelligence activi
ties which could, in the opinion of the National Intelligence Authority, best be done centrally, but it 
was charged primarily with coordinating the work of the existing departments. H. Ransom, supra note 
12, at 80. The head of the Central Intelligence Group, denominated the Director of Central Intelli
gence (DCI), was appointed by the President, supervised by the National Intelligence Authority, and 
advised by an Intelligence Advisory Board. Senate Report, supra note 20, bk. IV, at 8-9.

The Central Intelligence Advisory Board was composed of the heads of the military and civilian 
intelligence agencies, id. at 9, and was more an obstruction than a cooperative advisory group. All the 
intelligence units used it to prevent the CIG from issuing intelligence reports which were contrary to 
their own policies. R. Cline, supra note 3, at 109. As a result, the first full intelligence report on the 
USSR took two years to complete. Id. at 110; Senate Report, supra note 20, bk. IV, at 13. Stymied in 
its task of producing coordinated intelligence reports, the CIG gradually turned its resources to produc
ing daily intelligence updates for the President. Senate Report, supra note 20, bk. IV, at 12; R. 

The OSS never fulfilled Donovan’s conception of an authoritative central
ized intelligence organization. Bureaucratic jealousies kept the OSS from re
ceiving from other agencies the cooperation it needed to function effectively;22 
thus, despite Donovan’s efforts to keep the OSS alive, President Truman dis
banded it at the close of World War II.23 Donovan’s idea, however, did not 
die. During the next few months, executive branch officials24 agreed on the 
need for a centralized intelligence organization.25 By an executive order dated 
January 22, 1946, President Truman established the Central Intelligence 
Group (CIG) to operate under a National Intelligence Authority comprised of 
the Secretaries of State, War, and Navy and a personal representative of the 
President.26
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Congress put its imprimatur on the new structure by passing the 1947 Na
tional Security Act.27 Because the main focus of the Act was to unify the vari
ous branches of the armed services under a Department of National Defense, 
executive communications about28 and congressional debate on29 the Act con
centrated almost entirely on this consolidation of military control. Why the 
executive and legislative branches believed the CIG should have a statutory 
base is unclear.30 Perhaps the President wanted to legitimize his recently mod
ified intelligence structure in the eyes of Congress and thus prevent their ques
tioning it later. The President and his close advisors may have foreseen that 
intelligence activities in the postwar world would expand vastly and that the 
quantity and concentration of American resources spent on intelligence efforts 
would rightfully excite congressional interest and incite a demand for an ac
counting. He may have realized it would be politically expedient in the short 
term to have Congress ratify the system and practically impossible in the long 
term to run the system without congressional support.

Cline, supra note 3, at 110. Nevertheless, Truman seemed pleased with and proud of the new struc
ture, saying years later, “at last, a coordinated method had been worked out, and a practical way had 
been found for keeping the President informed as to what was known and what was going on.” H. 
Truman, Years of Trial and Hope 58 (1956).

27. Ch. 343, 61 Stat. 496 (codified as amended at 50 U.S.C. §§ 401-412 (1976 & Supp. V 1981).
28. SeeH. S. Truman, Public Papers: 1947, at 12 (President’s annual message to Congress on State 

of Union); id. at 99 n. (quoting memorandum from Secretary of Navy James V. Forrestal and Secretary 
of War Robert P. Patterson on substance of proposed legislation); id. at 101-02 (letter from Truman to 
President Pro Tempore of Senate and Speaker of House advising of agreement between Secretaries of 
War and Navy on unification of armed service departments); id. at 153 (letter from Truman to Presi
dent Pro Tempore of Senate and Speaker of House transmitting draft of National Security Act).

29. See generally Hearings on H.R. 2319 (the National Security Act of1947) Before the House Comm, 
on Expenditures in the Executive Departments, 80th Cong., 1st Sess. (1947) [hereinafter cited as House 
Hearings]', see M. Lowenthal, supra note 12, at 10 (“The provisions of the National Security Act 
creating the CIA were much less controversial than those concerning the military.”)

Some discussion of the bill’s intelligence aspects did take place. Representative J. Caleb Boggs 
stated, “I think intelligence is one of the most important provisions that this bill carries . . . .” House 
Hearings, supra, at 111. He was concerned with whether the Director of Central Intelligence should be 
a military officer. Id. at 111-12.

30. Indeed, Truman’s Secretary of War and Secretary of the Navy discussed the proposed legislative 
plan in a memo to the President and noted that the Central Intelligence Agency “already exists.” H. S. 
Truman, supra note 28, at 99 n.

31. National Security Act of 1947 § 102(d)(3), 50 U.S.C. § 403(d)(3) (1976 & Supp. V 1981); see R. 
Cline, supra note 3, at 97 (“The concept was clear that the new CIA was not intended to be a suppli
cant pleading for information from older agencies, but instead a central coordinator and a central 
evaluator.”)

32. The DCI serves directly under the National Security Council (NSC), a body formed to “more 
effectively coordinate] the policies and functions of the departments and agencies of the Government 
relating to the national security . . . .” National Security Act of 1947 § 101, 50 U.S.C. § 402 (1976). It 
is comprised of the President, Vice President, Secretary of State, Secretary of Defense, and other offi
cials of the executive branch when appointed “by the President and by and with the advice and consent 
of the Senate . . . .” Id. See also R. Cline, supra note 3, at 93-95 (describing lines of authority created 
by the National Security Act).

Unlike the OSS, the National Security Act fulfilled William Donovan’s con
ception of an authoritative centralized intelligence organization. The Act cre
ated the CIA and gave it authority to gather and coordinate information from 
the various intelligence units scattered throughout the Federal bureaucracy.31 
In addition, the Act provided a direct link to the President.32

The Act directs the CIA to perform five specific functions:
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(1) to advise the National Security Council (NSC) on matters related 
to national security;
(2) to make recommendations to the NSC for coordination of intelli
gence activities of departments and agencies of government;
(3) to correlate and evaluate intelligence and provide for its appro
priate dissemination within the government;
(4) to perform for the benefit of existing intelligence agencies such 
additional services of common concern as the NSC determines can be 
more efficiently accomplished centrally;
(5) to perform such other functions and duties related to intelligence 
affecting the national security as the NSC may from time to time 
direct.33

33. National Security Act of 1947 § 102(d), 50 U.S.C. § 403(d) (1976 & Supp. V 1981). Two years 
after passage of the National Security Act, Congress strengthened the hand of the DCI by approving 
the Central Intelligence Agency Act, ch. 227, 63 Stat. 208 (1949) (codified as amended at 50 U.S.C. 
§§ 403a-403j (1976)). Among other things, that Act exempts the agency from any statutory provisions 
requiring disclosure of the organization, functions, names, official titles, salaries, or numbers of person
nel employed, id. § 6, 50 U.S.C. § 403g (1976), and it gives the DCI the extraordinary power to author
ize on his personal voucher expenditures from the agency’s appropriation. Id. § 8, 50 U.S.C. § 403j(b) 
(1976).

34. Memorandum on Constitutional and Legal Basis for So-called Covert Activities of the Central 
Intelligence Agency, prepared for then-CIA General Counsel Lawrence Houston (1962) [hereinafter 
cited as CIA Memo\, reprinted in J. Orman, Presidential Secrecy and Deception 211-17 app. 
(1980).

35. See A. Jordan & W. Taylor, American National Security 128-29 (1981) (noting congres
sional directive to “perform such other functions” and subsequent NSC directives authorizing covert 
action). “Covert action” as it is used here does not include the clandestine gathering of information. 
See infra text accompanying notes 66 to 71 (defining commonly used intelligence terms).

36. Credit for coining the term “Cold War” goes to Bernard Baruch, a Wall Street broker who 
headed the War Industrial Board during American involvement in World War I. On Apr. 16. 1947, in 
a speech in Columbia, S. C., he declared, “Let us not be deceived—today we are in the midst of a cold 
war.” 2 S. Morrison, H. Commager & W. Leuchtenburg, The Growth of the American Re
public 661 (6th ed. 1969) [hereinafter cited as Growth of American Republic).

The wartime alliance between the Soviet Union and the western powers had been one purely of 
convenience, id. at 641, 645, and as soon as post-war negotiations were underway for the stabilization of 
Europe it became evident the relationship would end in dangerous deadlock. See id. at 648 (quoting 
Stalin’s response to Truman’s call for free elections in Hungary, Rumania, and Bulgaria: “[A]ny freely 
elected government in those countries will be an anti-Soviet government, and we cannot allow that.”) 
Soviet intransigence in coming to a final settlement on the reconstitution of Germany, id. at 641, 645, 
the Soviet refusal to withdraw forces from the Iranian province of Azerbaijin. Senate Report, supra 
note 20, bk. IV, at 26, the communist revolution in Greece, id., and the communist coup d’etat in 
Czechoslovakia, R. Cline, supra note 3, at 98, all led by early 1948 to a conviction at the most senior 
levels of U.S. government that the global threat of communist totalitarianism required forceful 
opposition.

The CIA has interpreted this statutory authorization as “neither limiting] 
the powers of the President nor restricting] his discretion in the choice of the 
agency through which he will exercise these powers.”34 In particular, it has 
broadly construed the directive “to perform such other functions and duties 
related to intelligence.” The CIA has conducted its much-maligned covert ac
tions under the authority of this directive.35

During the early years of the Cold War36 the Director of the State Depart
ment’s Policy Planning Staff, George Kennan, proposed that a State Depart
ment unit conduct overt and covert political warfare to counter Soviet tactics 
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of global subversion.37 In June, 1948 the NSC authorized the CIA’s Office of 
Special Projects to undertake covert political, economic, and paramilitary 
activities.38

For more than two decades covert operations expanded39 and were carried 
out without much public or congressional scrutiny, even during the turbulent 
years of Vietnam and Watergate. Indirectly, however, Vietnam and Watergate 
profoundly affected the intelligence function by shifting the balance of na
tional power away from the executive branch and toward Congress.40 Al
though earlier, more isolated efforts had been made to give Congress a greater 
role in intelligence oversight,41 Congress showed little interest in such a role

37. Senate Report, supra note 20, bk. IV, at 29.
Considering the opprobrium which recently has settled on any use of covert action, one might be 

surprised that widespread support for using the CIA for clandestine foreign political and paramilitary 
activities came initially from widely respected government officials. The establishment of the NSC and 
the CIA coincided approximately with the beginning of the Cold War. Secretary of State George Mar
shall, Secretary of War Robert Patterson, and Secretary of Defense James Forrestal concurred that the 
forced expansion of Soviet influence should be met by American covert assistance to any parties willing 
to resist. R. Cline, supra note 3, at 97-98.

Kennan authored one of the most significant articles ever written on Soviet-American relations. 
Writing under the pseudonym “X,” Growth of American Republic, supra note 36, at 658, Kennan 
warned that for some time there could “never be on Moscow’s side any sincere assumption of a com
munity of aims between the Soviet Union and powers which are regarded as capitalist.” X, The Sources 
of Soviet Conduct, 25 Foreign Aff. 566, 572 (July, 1947). Kennan advocated a strategy of contain
ment which held that Soviet aggression would slow if their excesses were contained. /¿; R. Cline, 
supra note 3, at 98.

38. Senate Report, supra note 20, bk. IV, at 29-30. The new unit established by NSC directive 10/ 
2 initially was an organizational oddity. Its director was designated and guided by the Secretary of 
State and not the DCI. However, in 1951, NSC 10/5 replaced 10/2 as the authoritative pronouncement 
on covert actions. It changed the OSP to the Office of Policy Coordination (OPC) and placed the DCI 
in charge of OPC. Id. at 32.

39. The seeds of covert action planted by the NSC directive were not long in germinating and were 
spurred to particularly spectacular growth by two events in 1950. First, on June 25, the army of the 
Democratic People’s Republic of Korea (North Korea) attacked the Republic of Korea (South Korea) 
with 100,000 Soviet-supplied and trained troops. 4 Dictionary of American History 55 (rev. ed. 
1976). As part of the U.S. response to the invasion, the Joint Chiefs of Staff and the State Department 
put the OPC to work against the North Koreans. Senate Report, supra note 20, bk. IV, at 31. The 
OPC’s involvement in Korea helped transform the organization from one capable of conducting only a 
limited number of ad hoc operations to one with the manpower and budget to support long-term covert 
actions on a massive scale. Id.

Second, in October of 1950 President Truman appointed General Walter Bedell Smith to be Director 
of Central Intelligence. Id. at 11; R. Cline, supra note 3, at 108. Along with the prestige of distin
guished service in senior military and diplomatic posts, Smith brought to the Director’s office a tough- 
mindedness that led Winston Churchill to nickname him “the American Bulldog.” Senate Report, 
supra note 20, bk. IV, at 11. Smith had the will and the power to bring still recalcitrant factions in the 
intelligence bureaucracy to heel and to make the CIA the authoritative voice it purported to be on 
intelligence matters. R. Cline, supra note 3, at 111-12. His leadership inaugurated the intelligence 
community’s halcyon days.

40. See W. Colby & P. Forbath, Honorable Men: My Life in the CIA 402-03 (1978) [hereinaf
ter cited as Honorable Men] (“[SJurely the most important factor in all the furor [over the CIA in 
mid-1970s] was the radically altered nature of the Congress. . . . This was the post-Watergate Con
gress, with new and even some old members exultant in the muscle that they used to bring a President 
down, willing and able to challenge the Executive as well as its own Congressional hierarchy, intense 
over morality in government, extremely sensitive to press and public pressures.”)

41. As early as 1956, Senator Mike Mansfield was able to push a favorite idea to a vote. Mansfield 
felt the CIA was inadequately supervised and that Congress was shirking its duty in not addressing the 
problem. He proposed a joint Intelligence Committee to be modeled after the Joint Committee on 
Atomic Energy. Congress, however, rejected this proposal. C. Crabb & P. Hold, Invitation to 
Struggle: Congress, the President & Foreign Policy 41 (1980) [hereinafter cited as Invitation 
to Struggle]. Ten years later, in the aftermath of American military intervention in the Dominican 
Republic, Senator Eugene McCarthy introduced a resolution authorizing the Senate Foreign Relations 
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until a combination of events in the early 1970s ignited the media and turned 
the attentions of the recently aroused legislative branch to the CIA.* 42

Committee to make a full study of the CIA’s influence on foreign policy. Id. at 144. The resolution 
died during the petty turf-protecting machinations that followed its introduction. Francis Wilcox, for
mer Chief of Staff of the Senate Foreign Relations Committee, noted: “What basically is involved is 
. . . personality differences and jealousies.” Id. at 145.

42. In 1972, syndicated columnist Jack Anderson published evidence that the International Tele
phone and Telegraph Company (ITT) in 1970 had tried to persuade the CIA to intervene in Chilean 
politics to prevent anti-capitalist Salvador Allende from becoming President. This prompted the Sen
ate Foreign Relations Committee to create a subcommittee on Multinational Corporations, which, in 
the spring of 1972, held hearings on the allegations against ITT. Testimony at the hearings proved that 
ITT had indeed approached the CIA, but the Nixon administration maintained that American actions 
in opposition to Allende were entirely aboveboard. Six months later Allende was assassinated in a 
coup d’etat. The Senate Foreign Relations Committee suspected CIA involvement and conducted 
closed hearings at which DCI William Colby revealed that the CIA had been covertly active against 
Allende. Colby nevertheless succeeded in convincing the Committee that the Chileans alone engi
neered the coup.

In the spring of 1974 Colby was again on Capitol Hill testifying about CIA involvement in Chile, this 
time in closed meetings before the CIA Subcommittee of the Senate Armed Services Committee. A 
transcript of his testimony came into the hands of a liberal Democratic Congressman who later wrote 
outraged letters, demanding full investigations, to the Senate Foreign Relations Committee Chairman 
and the House Foreign Affairs Committee Chairman. These letters along with the substance of Colby’s 
secret testimony were leaked to the press that fall. The foregoing summary of events is taken from id. at 
142-52 and Honorable Men, supra note 40, at 389-424.

Public curiosity was thus piqued and as visions of fresh executive outrages were already materializing 
before a publicity and power conscious Congress in late December of 1974, the most sensational CIA 
story to that point hit the papers, the story of domestic spying against anti-Vietnam activists. See infra 
text accompanying notes 43 to 44.

43. N.Y. Times, Dec. 22, 1974, at 1, col. 8.
44. See, e.g., N.Y. Times, Dec. 23, 1974, at 1, cols. 6, 7 (“[President] Ford Forbids C.I.A. to Act 

Illegally in Domestic Field”); id. at 1, col. 8 (“[Senator William] Proxmire to Seek Inquiry on C.I.A. 
Over Role in U.S.: Calls for [former DCI Richard] Helms to Resign as Envoy [to Iran] After Reports 
of Domestic Dossiers: Protests Widespread: Reaction is Strong among Congress Members and Ex
Intelligence Aides”); N.Y. Times, Dec. 24, 1974, at 1, col. 8 (“President Tells [DCI William] Colby To 
Speed Report On C.I.A.: Account of Allegations About Domestic Spying Will Go Through Security 
Panel”); N.Y. Times, Dec. 25, 1974, at 1, col. 8 (“[Former DCI Richard] Helms Disavows ‘Illegal’ 
Spying By the C.I.A. in U.S.: Alleged Domestic Operation Under His Stewardship Is ‘Categorically 
Denied’ ”).

45. Honorable Men, supra note 40, at 391.
46. The Church Committee published reports from Jan. 1975 through Apr. 1976. Invitation to 

Struggle, supra note 41, at 149.
47. See N.Y. Times, Sept. 7, 1975, IV, at 4, col. 5 (“It has already been established through authorita

tive published reports and public remarks of several members of the [Church] Committee that the 
C.I.A. has been involved in assassination plots”); cf. Honorable Men, supra note 40, at 411 (discussing 

In late December, 1974, The New York Times printed a lengthy front-page 
article alleging that the CIA had engaged in a massive spying operation 
against the anti-Vietnam War movement in the U.S.43 The Times added to the 
story almost daily.44 The media and Congress urged each other on—news sto
ries led to congressional outcries which in turn led to further news stories and 
more outcries. Early in the year, 1975 was already being called the “year of 
intelligence.”45 By this time both Houses of Congress had created select com
mittees to investigate power abuses in the intelligence establishment.

The Senate Select Committee to Study Governmental Operations with Re
spect to Intelligence Activities, chaired by Frank Church and known as the 
Church Committee, produced seventeen volumes of reports and testimony 
over a sixteen-month period.46 Although it occasionally disclosed sensational 
episodes from past CIA conduct,47 the Church Committee worked largely with 
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a cooperative attitude toward executive-branch concerns for the confidentiality 
of sensitive information.48 In stark contrast, the House Select Committee on 
Intelligence, named the Pike Committee after its chairman Otis Pike, warred 
with the administration from the outset over the availability and classification 
of information.49 Eventually, the Pike Committee members and staff leaked 
sensitive information and were themselves the subjects of a House investiga
tion.50 Despite differences in efficiency and attitude, the two committees 
reached much the same conclusion: Congress should establish permanent in
telligence oversight committees.51

headlines generated by Church Committee investigations into alleged CIA connections with political 
assassinations).

48. See Honorable Men, supra note 40, at 404-07 (describing compromise and cooperation 
achieved between Church Committee and Ford Administration).

49. See id. at 407-09 (describing disarray and internal tension of Pike Committee and adversary 
stance it assumed toward administration); Invitation to Struggle, note 41, at 150-52 (same).

50. In a 9-4 vote, the Committee decided to publish its report despite objections from the executive 
branch that it contained classified material that should be deleted. Before official release, however, a 
summary of the report appeared in The New York Times. An embarrassed House responded with a 
246-124 vote prohibiting the release of the report until the President certified that it did not contain 
information which would adversely affect the work of intelligence agencies. Despite this handslap, less 
than two weeks later the Committee leaked the entire report, a copy of which The Village Voice ex
cerpted at length. The House Committee on Standards of Official Conduct investigated committee 
members and staff in an unsuccessful effort to discover the source of the leak. Invitation to Strug
gle, supra note 41, at 152.

51. Id. at 149-50, 152.
52. The Senate Select Committee on Intelligence was established by S. Res. 400, 94th Cong., 2d Sess. 

(1976). The resolution calls for the Committee to “oversee and make continuing studies of the intelli
gence activities and programs of the United States Government, and to submit to the Senate appropri
ate proposals for legislation concerning such intelligence activities and programs.” Id. § 1.

The House of Representatives Permanent Select Committee on Intelligence was established by H. 
Res. 658, 95th Cong., 1st Sess. (1975). Language of the resolution explaining the purpose of the Com
mittee and its authority is nearly identical to the language quoted from the Senate resolution.

53. See Goldwater, Congress and Intelligence Oversight, Wash. Q. 16, 21 (Summer 1983) (Senator 
Barry Goldwater, Chairman of Senate Select Committee on Intelligence, stated, “[W]e have begun to 
restore the trust and confidence between the intelligence community and Congress. We share the goal 
of getting the best intelligence information possible to serve our national security and protect our 
freedom.”)

54. See Peterzell, Can Congress Really Check the CIA, Wash. Post, Apr. 24, 1983, at Cl, col. 1. C4, 
cols. 1-5 (arguing that “the administration can only waltz through loopholes, violate reporting require
ments, and ignore the concerns of intelligence committee members as long as Congress and the intelli
gence committees allow it to do so.”)

55. See, e.g., N.Y. Times, Oct. 19, 1983, at 24, col. 4 (discussing general disregard among members of 
Congress for classified information on intelligence activities made available for their review); Secret 
Warriors, supra note 5, at 38-45 (cover story on increased covert action under DCI William Casey).

56. Secret Warriors, supra note 5, at 38.
57. See supra note 5 (citing newspaper and magazine reports of CIA aid to Contras).
58. The House Intelligence Committee voted in 1983 to cut off all funds for the covert support of 

Nicaragua’s Contras. House Permanent Select Comm, on Intelligence, Amendment to the 
Intelligence Authorization Act for Fiscal Year 1983, H. R. Rep. No. 122, 98th Cong., 1st Sess. 

Today, such oversight committees have been established52 and have cooper
ated with the President in conducting intelligence activities.53 Recently, some 
have expressed concern that the committees have been too cooperative54 and 
have questioned the scope and effectiveness of congressional oversight.55 The 
reported seventeen percent rate of annual increase in the intelligence budget 
for the past three years56 57 and covert support of Nicaraguan Contra^ have 
aroused congressional opposition and produced the Boland Amendment, a 
path-breaking piece of legislation.58 The renewed conflict between the execu
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tive and the legislative branches over the conduct of foreign intelligence activi
ties makes this an appropriate time to examine the extent of executive 
authority to conduct such activities in the face of congressional opposition.

III. Constitutional Sources of Presidential Authority to Conduct 
Foreign Intelligence Activities

To determine the scope of the executive’s independent constitutional power, 
the Supreme Court has ratified a pseudo-algebraic analysis. In Dames & 
Moore v. Regan,59 the Court referred to Justice Jackson’s concurrence in the 
Steel Seizure Case60 as an approach which “brings together as much combina
tion of analysis and common sense as there is” on the question of executive 
authority.61 Jackson’s well-known opinion categorizes executive power in re
lation to congressional action: if Congress approves, presidential power is at 
its maximum, “for it includes all that he possesses in his own right plus all that 
Congresss can delegate”;62 if Congress takes no action to make its will known, 
the President operates in a twilight zone in which the distribution of authority 
between executive and legislature is uncertain;63 if, however, Congress has ex
pressly or by implication indicated its opposition to the President’s course, 
then “[the President’s] power is at its lowest ebb, for then he can rely only upon 
his own constitutional powers minus any constitutional powers of Congress 
over the matter.”64

(1983). After some compromise, the Boland Amendment, which set a $24 million cap on spending for 
military and paramilitary action against the government of Nicaragua, was placed in appropriations 
legislation for fiscal year 1984. See infra notes 86 to 87 and accompanying text (discussing Boland 
Amendment).

59. 453 U.S. 654 (1981).
60. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 592 (1952).
61. Dames & Moore, 453 U.S. at 661.
62. Youngstown, 343 U.S. at 635.
63. Id. at 637.
64. Id.
65. Justice Jackson himself acknowledged that the analytical construct he employed in Youngstown 

was “somewhat oversimplified,” 343 U.S. at 635. That oversimplification is epitomized in the word 
“subtract,” which falsely indicates that questions of constitutional power can be determined with math
ematical precision. The simple “take-away” concept of subtraction is, nonetheless, usefully and validly 
employed to determine what is left of presidential authority when Congress opposes a presidential 
action.

To estimate the measure of independent authority in the President, then, the 
following analysis assumes a direct confrontation between the political 
branches. Congressional authority over intelligence work must therefore be 
“subtracted”65 from presidential authority to determine whether anything re
mains of the latter. After briefly describing the types of intelligence activities, 
the note then lists relevant congressional powers, examines constitutional 
sources of presidential authority to conduct foreign intelligence activities, and 
explains why the President has authority to conduct such activities despite the 
subtraction of congressional powers.

A. TYPES OF INTELLIGENCE ACTIVITY

“Intelligence,” a shorthand term for “strategic intelligence,” refers to infor
mation about events and circumstances in the world which the authors and 
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implementers of a nation’s foreign policy use to guide their judgments.66 Intel
ligence activities naturally include the gathering and analysis of such informa
tion.67 Intelligence activities, however, are not solely informational; much of 
what occurs under the rubric of intelligence work is covert action, or so-called 
“special activities,”68 which the CIA defines as the secret use of either political 
means or varying degrees of force to influence events abroad.69 For purposes 
of analysis, foreign intelligence activities can be categorized70 as informational 
or covert. Informational activities consist of gathering information, both 
openly and by espionage, and the analysis and evaluation of the information 
gathered. Covert activities, in turn, can be categorized as political and 
paramilitary. Political activities include the creation and dissemination of 
propaganda, and the provision of funds and organizational expertise to polit
ical groups or individuals. Paramilitary activities involve the provision of tac
tical instruction about weapons and expertise on their use and the actual 
participation of agents in hostilities. Each of these activities can be further 
classified according to whether they are carried out by American agents or by 
the agents of a surrogate nation.

66. S. Kent, Strategic Intelligence for American World Policy 3 (1965).
67. Senate Report, supra note 20, bk. I, at 31 n.l.
68. In 1978, President Carter, by executive order, designated covert action “special activities.” Invi

tation to Struggle, supra note 41, at 147.
69. United States Intelligence Agencies and Activities: Risks and Control of Foreign Intelligence: 

Hearings before the House Select Comm, on Intelligence, 94th Cong., 1st Sess. 1730 (1975) (statement of 
Mitchell Rogovin, Special Counsel to the DCI).

70. Cf. A. Jordan & W. Taylor, supra note 35, at 127-37 (describing intelligence function, its 
forms, and various U.S. intelligence organizations).

71. See infra text accompanying notes 93 to 190 (analyzing sources of and limits on presidential 
power to undertake foreign intelligence activities).

72. Other variables may influence how some individuals view the wisdom or morality of an action. 
For example, the secretiveness of a mission, or the human-rights record of the political groups or indi
viduals receiving covert assistance, may influence one’s views. These are relevant to the question of the 
constitutionality of the action taken by the President, however, only to the degree that they bear on the 
Emits of executive prerogative, described infra at notes 164 to 177 and accompanying text. For an 
interesting discussion of the moral justifications for covert action, see J. Orman, supra note 34, at 163- 
210.

The determination of whether, as a legal matter, a state of war exists is a point on which courts have 
differed. See infra note 74.

73. Fleming v. Page, 50 U.S. (9 How.) 602, 614 (1850) (“As commander-in-chief, [the President] is 
authorized to direct the . . . forces placed by law at his command, and to employ them in the manner 
he may deem most effectual to harass and conquer and subdue the enemy”); see, e.g, G. Sutherland, 
Constitutional Power and World Affairs 72-73 (1919) (“The Period of deliberation having 
passed and the people, through their chosen representatives, having determined upon war. vigorous and 
effective action must ensue .... Here, singleness of command and concentration of power are vitally 
essential and so the power to wage war is given to the President as commander-in-chief”)

74. The required bases for declaring war are unclear. It is clear that Congress does not believe a 

Not all of these distinctions make a difference in constitutional analysis, as 
the following discussion should make clear,71 but one additional variable—the 
existence of war or peace between the United States and the country which is 
the target of the intelligence action—is essential to analyzing the constitution
ality of a President’s conduct of foreign intelligence activities.72 The great 
weight of constitutional scholarship holds that the President’s commander in 
chief status allows him to take action during war which would be beyond his 
prerogative during peacetime.73 Once a constitutionally recognized basis for 
making war exists,74 the President has independent authority and perhaps a 
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duty to employ the full range of intelligence action against the enemy. Be
cause there is no real issue of the President’s independent authority during 
war, the following discussion assumes, unless otherwise indicated, that the 
United States is not in a constitutionally authorized war with the nations 
targeted for covert activities.75

formal declaration of war is required. See S. Rep. No. 797, 90th Cong.. 1st Sess. (1967) (The Fulbright 
Committee’s “National Commitments” Report) (“The committee does not believe that formal declara
tions of war are the only available means by which Congress can authorize the president to initiate . . . 
general hostilities.”) The War Powers Resolution, Pub. L. No. 93-148, § 2(c), 87 Stat. 555 (1973) does 
not focus on the formal declaration of war but rather on the circumstances which justify to Congress 
the commitment of American military forces to combat.

75. This, of course, leaves open the question of whether congressionally authorized U.S. involvement 
in a war with some other nation justifies covert activities in that target nation.

76. U.S. Const, art. I. § 8.
77. Id.
78. Id.
79. Id.
80. Id.
81. Not surprisingly, the Church Committee looked to some of these powers in asserting its authority 

to regulate intelligence work. Senate Report, supra note 20, bk. I, at 38. What is remarkable are 
statements from CIA apologists like Roy Godson which acknowledge “[tjhat the Congress has the 
authority to examine and seek to improve intelligence as it does any other area of American public 
policy.” E. Lefever & R. Godson, The CIA and the American Ethic 19 (1979).

As part of the backlash against the “imperial presidency” in general and American covert action in 
particular, Congress has more vigorously asserted that these powers give Congress authority to regulate 
foreign intelligence activities. See supra notes 40 to 45 and accompanying text (describing intelligence 
abuses revealed in mid-1970s). See generally A. Schlesinger, The Imperial Presidency (1973) 
(tracing rise and consequences of power concentration in executive).

82. Foreign Assistance Act of 1974, Pub. L. No. 93-559 § 32, 88 Stat. 1795, 1804 (codified as 
amended at 22 U.S.C. § 2422 (1982)).

83. Id.
84. Pub. L. No. 96-450, 94 Stat. 1975 (1980).

B. RELEVANT CONGRESSIONAL POWERS AND THEIR ASSERTION

The Constitution authorizes Congress “To provide for the common Defence 
and general Welfare of the United States,”76 “To declare War,”77 “To make 
Rules for the Government and Regulation of the land and naval Forces,”78 
and “To make all Laws which shall be necessary and proper for carrying into 
Execution . . . all . . . Powers vested ... in the Government of the United 
States.”79 These powers plus congressional control of the public purse80 give 
Congress a significant role in foreign activities.81

In 1974 Congress passed the Hughes-Ryan Amendment, the first statutory 
provision regulating foreign intelligence activities.82 The Act prohibited ex
penditure of funds for CIA covert action unless the President found the opera
tion necessary for national security and made a timely report describing the 
operation and its scope to “appropriate committees of Congress.”83

Six years after passing the Hughes-Ryan Amendment, Congress passed the 
Intelligence Authorization Act for Fiscal Year 1981.84 The new act

replace[d] the Hughes-Ryan framework with one that is at once more 
limited and more encompassing—more limited in that reports to 
Congress ... go to only the two intelligence committees; but more 
encompassing in that [it] applies] to [covert action] conducted by any 
agency, not just the CIA, and prior notification to Congress . . . [is]
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for the first time required by statute.85
Perhaps the most specific attempt to regulate intelligence work is the Boland 

Amendment.86 Passed in November, 1983 as part of appropriations legisla
tion, it sets a cap of $24 million on spending for military and paramilitary 
activities in Nicaragua during fiscal year 1984.87

This kind of legislation, which purports to bind the President in his execu
tion of the foreign intelligence function, has not been undisputed. The Carter 
Administration opposed certain requirements that the Senate Select Commit
tee on Intelligence was considering in 19 80,88 even though the requirements 
were substantially the same as those in the President’s own Executive Order.89 
Then Director of Central Intelligence (DCI), Admiral Stansfield Turner, told 
the Senate Intelligence Committee “it would be improper to attempt to impose 
such requirements in the statute. Such statutory requirements would amount 
to excessive intrusion by the Congress into the President’s exercise of his pow
ers under the Constitution.”90

85. Hearings on S. 2284 Before the Senate Select Intelligence Committee, 96th Cong., 2d Sess. 70 
(1980) [hereinafter cited as 1980 Senate Hearings} (prepared statement of Deputy Under Secretary of 
Defense Daniel J. Murphy).

S. 2284 is not the bill which eventually became law. After passing the Senate, it was delivered to the 
House Committee on Foreign Affairs and the House Permanent Select Committee on Intelligence but 
was not acted on by those committees. See Cong. Index 1979-1980, pt. 1, 20,520 (CCH) (tracing 
progress of S. 2284). The Senate nevertheless included identical language as a provision of S. 2597, 
which become the Intelligence Authorization Act for Fiscal Year 1981. H.R. Rep. No. 1350, 96th 
Cong., 2d Sess. 16 (1980).

The Act amended the Hughes-Ryan Amendment to eliminate the reporting requirement therein, and 
added to title 50 of the U.S. Code a new section 413, requiring reporting to the two congressional 
intelligence committees. Intelligence Authorization Act for Fiscal Year 1981, Pub. L. No. 96-450, 94 
Stat. 1975 (codified at 50 U.S.C. § 413 (1976 & Supp. V 1981)).

86. Intelligence Authorization Act for Fiscal Year 1984, Pub. L. No. 98-215 § 108, 97 Stat. 1473, 1475 
(1983).

87. Id. The CIA had spent $22 million of the $24 million in authorized funds by mid-April of 1984. 
Wash. Post, Apr. 13, 1984, at 1, col. 5. Because of the powerful adverse congressional reaction to CIA 
mining of Nicaraguan ports, it was expected that President Reagan’s bid for additional funds for covert 
action in Nicaragua would fail. Id. at 1, col. 4.

88. See 1980 Senate Hearings, supra note 85, at 15-19 (prepared statement of DCI Stansfield Turner 
outlining Carter Administration points of disagreement with S. 2284).

89. See id. at 31, 37 (colloquy of DCI Turner with Senators Birch Bayh and Adlai Stevenson on 
advance reporting requirements of S. 2284).

90. Id. at 17. After lengthy negotiations with the Carter Administration, S. 2284 was amended to 
provide for prior notice to be limited in extraordinary circumstances. S. Rep. No. 730, 96th Cong., 2d 
Sess. 3 (1980). Perhaps included as another element of compromise, the legislative history for the bill 
explicitly states that, *‘[t]his requirement of prior notice of [covert] activities does not require committee 
approval as a condition precedent to their initiation,” id. at 4, and that the oversight procedures are:

predicated on two general principles. The first is respect for the authorities and duties of both 
the Congress and the executive branch, including the constitutional authorities of each 
branch. The second is the duty of both branches through mutual consultation to ensure that 
sensitive information is securely handled so that the interests of the United States are pro
tected.

Both of these principles are to be taken into account as limitations on the obligations im
posed by the statute. For example, the statute would not preclude an executive branch asser
tion of constitutional authority to take actions to defend the nation .... Moreover, . . . the 
select committees have worked out procedures and practices under which by agreement cer
tain information is usually not sought by the committees.

H.R. Rep. No. 1350, 96th Cong., 2d Sess. 15 (1980).
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C. SOURCES OF PRESIDENTIAL AUTHORITY TO UNDERTAKE SPECIFIC 
INTELLIGENCE ACTIVITIES

That the President has some measure of independent authority over foreign 
intelligence activities is beyond question. Even in arguing that Congress can 
prescribe the mode by which the President carries out the foreign intelligence 
function,91 the Church Committee acknowledged that, “[i]n view of the Presi
dent’s own constitutional powers, Congress may not deprive the President of 
[that] function.”92 Those constitutional powers support the President’s in
dependent conduct of both informational and covert intelligence activities.

1. Informational Intelligence Activities

Gathering. Three different constitutional powers give the President in
dependent authority to gather information.
(i) The Commander in Chief Power. Because Presidents generally have suc
ceeded in having their actions ratified by Congress, either with broad advance

91. The committee argued that the early Supreme Court decision Little v. Barreme, 6 U.S. (2 Cranch) 
170 (1804), gives the Congress power to prescribe a mode for the execution of an executive function. 
Senate Report, supra note 20, bk. I, at 39. By the committee’s reading, the Court held that the Ameri
can seizure of a ship departing a French port was unlawful because Congress had legislated what types 
of seizures, could be made and the President, though commander in chief, was bound to respect the 
limitation imposed. Id.

The committee had to make a painful stretch from Barreme to reach the conclusion that Congress has 
blanket power to dictate how the executive is to act in all circumstances. That the Court’s decision 
rested on the express authority Congress is given by the Constitution, Art. 1, § 7, to “make Rules for the 
Government and Regulation of the land and naval forces,” is by far the more logical conclusion.

Congress has enacted legislation purporting to circumscribe the authority of the executive to gather 
intelligence within the U.S. for national security purposes. The Foreign Intelligence Surveillance Act 
of 1978 (FISA), Pub. L. No. 95-511, 92 Stat. 1783 (codified at 50 U.S.C. §§ 1801-1811 (Supp. V 1981)). 
This legislation does not, however, apply to intelligence gathering outside the United States. 50 U.S.C. 
§ 1801(f) (Supp. V 1981). The legislation is based on the same premise as the Church Committee report: 
that even if the President has inherent power to conduct intelligence action in the interest of national 
security, the Congress can regulate that power. Senate Comm, on the Judiciary, The Foreign 
Intelligence Surveillance Act of 1977, S. Rep. No. 604, 95th Cong., 1st Sess. 16 (1978). The Act 
requires prior judicial authorization of electronic surveillance of an agent of a foreign power. Pub. L. 
No. 95-511, 92 Stat. 1790, 50 U.S.C. § 1805 (Supp. V 1981). For a full discussion of FISA, see Shapiro, 
The Foreign Intelligence Surveillance Act: Legislative Balancing of National Security and the Fourth 
Amendment. 15 Harv. J. on Legis. 119 (1977); Note, The Constitutionality of the Foreign Intelligence 
Surveillance Act of 1978, 16 Vand. J. Transnat’l L. 231 (1983).

The first court to rule on the constitutionality of FISA stated, “When, therefore, the President has, as 
his primary purpose, the accumulation of foreign intelligence information his Article II power to con
duct foreign affairs is not constitutionally hamstrung by the need to obtain prior judicial approval 
before engaging in wiretapping.” United States v. Falvey, 540 F. Supp. 1306, 1311 (E.D.N.Y. 1982). 
The Falvey court upheld the constitutionality of FISA, stating that “while the executive power to con
duct foreign affairs exempts the President from the warrant requirement ... the President is not en
tirely free of the constraints of the fourth amendment. The search and seizure must still be reasonable" 
Id. at 1312. The court then said FISA incorporated Supreme Court teaching on the handling of na
tional security surveillance and cited United States v. United States District Court (Keith), 407 U.S. 297 
(1972). Id. Keith arose from criminal proceedings against members of a domestic organization who 
bombed CIA offices in Ann Arbor, Mich. Keith, 407 U.S. at 299. The judge in Falvey failed to consider 
the specific disclaimers in Keith of any “judgment on the scope of the President’s surveillance power 
with respect to the activities of foreign powers, within or without this country.” 407 U.S. at 308, 321-22. 
The inherent power of the executive to gather intelligence about foreign powers is a constitutional issue 
the court intentionally avoided, and Keith cannot be cited as authority for the constitutionality of 
FISA’s restraint on the President.

92. Senate Report, supra note 20, bk. I, at 39. 
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grants of power or after-the-fact pronouncements,93 and because the courts 
have avoided judging the constitutionality of presidentially ordered military 
actions,94 the outer limits of presidential authority under the commander in 
chief clause95 have never been fully defined. Initially the clause was considered 
a minor feature of the Constitution. Hamilton remarked that the power it ac
tually conferred was inferior to that possessed by the governor of New York as 
commander of that state’s militia.96 In Abraham Lincoln’s hands, however, the 
power came to mean a great deal more than Hamilton ever imagined or 
acknowledged.

93. SeeG. Gunther, Constitutional Law 419-21 (10th ed. 1980) (discussing congressional acqui
escence in executive exercises of war power during post-World War II period).

94. See Casper, Constitutional Constraints on the Conduct of Foreign and Defense Policy: A Nonjudi
cial Model 43 U. Chi. L. Rev. 463, 467 (1976) (citing case-or-controversy requirement, standing, ripe
ness, mootness, and nature of defense and foreign policy as reasons for “relative lack” of judicial 
decisions on defense and foreign policy).

95. U.S. Const., art. II, § 2.
96. The Federalist No. 69 (A. Hamilton). Hamilton reasoned that the Governor of New York had 

at all times the entire command of the militia in his jurisdiction, but the President would only occasion
ally have command of such a military organization as was called by the legislature into the actual 
service of the community. Id.

97. U.S. Const., art II, § 3.
98. See E. Corwin, supra note 7, at 229.
99. Historical review of these periods can be found in Growth of American Republic, supra note 

36, at 377-412, 549-617.
100. E. Corwin, supra note 7, at 262.
101. Id.
102. Typical of Johnson’s statements of the period is, “We stated [before] and we repeat now, we did 

not think the [Tonkin Gulf] resolution was necessary to what we did and what we’re doing.” N.Y. 
Times, Aug. 19, 1967, Gl, at 11, col. 4. Nixon, presented by Congress with a rider on the 1971 Defense 
Procurement Authorization Act which declared it “the policy of the United States to terminate at the 
earliest practicable date all military operations of the United States in Indochina,” signed the bill, 
saying the congressional declaration “does not represent the policies of the Administration [and is] 
without binding force or effect, [and] my signing of the bill that contains this section . . . will not 
change the policies I have pursued.” A. Schlesinger, supra note 81, at 194.

103. See A. Schlesinger, supra note 81, at 177-207 (chapter entitled “The Presidency Rampant: 
Vietnam”).

104. See War Powers Resolution, Pub. L. No. 93-148, § 2(c), 87 Stat. 555 (codified at 50 U.S.C. 

Faced with the southern states’ flouting of federal authority and their attacks 
on federal installations, Lincoln coupled the commander in chief clause with 
his constitutional injunction to “take care that the laws be faithfully exe
cuted”97 and derived a “war power.”98 During the World Wars, Presidents 
Wilson and Roosevelt likewise exercised sweeping powers under the com
mander in chief authority.99 The eminent constitutional scholar Edward S. 
Corwin noted that, “if we are to judge from the past, in each successive crisis 
the constitutional results of earlier crises reappear cumulatively and in magni
fied form.”100 The result, Corwin said, is that “the constitutional practices of 
wartime have molded the Constitution to a greater or less extent for peacetime 
as well. . . ,”101

Corwin’s analysis, written in 1957, has proven accurate in the last two de
cades, though probably not in the way he envisioned. The claims of constitu
tional power made by Presidents Johnson and Nixon during the Vietnam 
War102 have indeed had an impact on constitutional interpretations of the 
commander in chief power. Their perceived abuse of the commander in chief 
power103 has led Congress104 and commentators105 to interpret that power far 
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more narrowly. The most significant evidence of this reaction is the War Pow
ers Resolution.105 106 Although no President has conceded its constitutionality, 
Ford, Carter, and Reagan all have given token compliance107 or reasons why 
they believed an action taken was not within the statute.108

§§ 1541-1548 (1976)) (“The constitutional powers of the President as Commander-in-Chief to introduce 
United States Armed Forces into hostilities or into situations where imminent involvement in hostilities 
is clearly indicated by the circumstances, are exercised only pursuant to (1) a declaration of war, (2) 
specific statutory authorization, or (3) a national emergency created by attack upon the United States, 
its territories or possessions, or its armed forces.”) [hereinafter cited as War Powers Res.}.

105. See generally Franck, After the Fall: The New Procedural Framework for Congressional Control 
Over the War Power, 71 Am. J. Int’l L. 605 (1977); Casper, supra note 94; Berger, War-making by the 
President, 121 U. Pa. L. Rev. 29 (1972).

106. War Powers Res., supra note 104.
107. President Ford sent the marines to rescue the Mayagüez and its crew in 1975. He reported the 

action to Congress in accordance with § 4 of the War Powers Resolution but stated, “[tjhe operation 
was ordered and conducted pursuant to the President’s constitutional executive power and his authority 
as Commander in Chief. . . .” G. Gunther, supra note 93, at 416. See generally Faust, The Seizure 
and Recovery of the Mayagüez, 85 Yale L.J. 774 (1976).

President Reagan’s deployment of troops in Lebanon created some serious executive-legislative ten
sion in September of 1983. See Wash. Post, Sept. 9, 1983, at A14, col. 5 (“Congress, President Are 
Expected to Debate Applicability of 1973 War Powers Resolution”); Wash. Post, Sept. 18, 1983, at C6, 
col. 1 (“There is a certain amount of heaving about a great constitutional clash . . . .”) An eventual 
compromise was reached, Wash. Post, Sept. 21, 1983, at Al, col. 6, but Reagan has not conceded that 
Congress can limit presidential powers as the resolution purports. Id.

108. President Carter rejected formal urgings by Senators Church and Javits to consult with Con
gress under the resolution before taking any military action in Iran. Carter did, however, explain that 
his decision not to consult was based on his belief that the War Powers Resolution did not apply to a 
humanitarian effort to rescue Americans. G. Gunther, supra note 93, at 416 n.*.

109. The Prize Cases, 67 U.S. (2 Black) 635, 668 (1863) (“If a war be made by invasion of a foreign 
nation, the President is not only authorized but bound to resist force by force.”)

110. H. Ransom, supra note 12, at 56.
111. See N.Y. Times, Nov. 5, 1979, at Al, col. 6 (describing storming of United States embassy in 

Iran by Iranian students after anti-American speeches by Ayatollah Khomeini).
112. 5eeN.Y. Times, Oct. 24, 1983, § 1, at 1, col. 6 (describing destruction of United States marine 

headquarters in Beirut by suicide terrorist driving truck loaded with 2,500 tons of TNT).
113. feN.Y Times, Dec. 12, 1983, § 1, at 1, col. 6 (describing State Department report of bombs 

exploded outside United States embassy in Kuwait).

Despite the challenge of the War Powers Resolution, the President’s com
mander in chief status gives him important responsibilities and independent 
power in foreign affairs. As commander in chief, he is under a constitutional 
duty to protect the United States,109 a duty which he can discharge only if he is 
fully and timely informed of international events. The lack of a vigilant, pro
fessional intelligence service within the government before World War II had 
left the United States grossly misinformed and unprotected. When Secretary of 
the Navy Frank Knox received news of Japan’s crushing attack on Pearl Har
bor, he exclaimed, “My God, this can’t be true. This must mean the Philip
pines.”110 A perception that today the United States is not likely to suffer an 
attack on her borders does not lessen the President’s constitutional duty to be 
alert to that possibility by monitoring international events. Arguably, the Pres
ident’s commander in chief authority empowers him to protect not only United 
States borders, but also United States citizens and property abroad. Far more 
plausible threats to America than invasion are recurrences of such events as 
the Iranian hostage crisis,111 the bombing of the Marine headquarters in Bei
rut,112 or the United States Embassy bombing in Kuwait.113 In those inci
dents, as with Pearl Harbor, a paucity of relevant, accurate information 
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contributed to American vulnerability.114 These experiences affirm the neces
sity of a constitutional interpretation giving the Commander in Chief full au
thority to conduct informational intelligence activities.

114. See Ellsworth & Adelman, Foolish Intelligence, Foreign Pol’y, Fall 1979, 147, 154 (“Intelli
gence forecasts for Iran were . . . victims of. . . infighting. . . . [Employees of the CIA’s covert action 
division] swayed the entire intelligence community to report that the Shah’s opponents were numeri
cally insignificant and politically impotent”); Bill, Iran and the Crisis of ’78, 57 Foreign Aff. 323, 339 
(1978) (“The American diplomatic and intelligence mission in Tehran . . . has had a most undist
inguished career for many years”); N.Y. Times,.,Dec. 11, 1983, § 1 at 1, col. 1 (“Marine intelligence 
officers in Lebanon were deluged with raw intelligence reports about terrorist threats but were never 
provided with the expertise required to evaluate them”); cf. N.Y. Times, Dec. 18, 1983, at 20, col. 1 
(“The group [responsible for the bombing of the American Embassy in Kuwait] is known to few, but 
American officials have received intelligence reports that the [attack was] carried out by Shiite Moslem 
extremists.”)

115. For a description of Blackstone’s, Locke’s, and Montesquieu’s views on the allocation of power 
to conduct foreign affairs, see E. Corwin, supra note 7, at 416-17.

116. The first plan put before the convention was that of the Virginia delegation. H. Wriston, supra 
note 11, at 28. In introducing it, Edmund Randolph made a speech enumerating the problems with the 
Articles of Confederation, including the lack of congressional power to “cause infractions of treaties or 
of the law of nations, to be punished.” Dissatisfaction with the Articles, however, was not that Con
gress had too much power, but that it didn’t have enough. Id. at 29 (citing M. Rarrand, The 
Records of the Federal Convention of 1787 vol. I, 19 (1911)).

117. H. Wriston, supra note 11, at 29.
118. Id. at 32.
119. Id. at 33-35.
120. Id.
121. E. Corwin, supra note 7, at 178-79.
122. Id. See supra note 7 (discussing Hamilton-Madison debates in Gazette').
123. E. Corwin, supra note 7, at 178-79. This argument was the impetus for the debate noted supra 

note 7. Hamilton wrote:

(ii) The “Foreign Affairs” Power. Even if the President were not charged with 
the powers and duties of commander in chief, he would still possess sufficient 
authority to conduct foreign informational intelligence activities because of his 
status as the sole organ of external relations.

The Constitution mentions no foreign affairs power as such. Unlike their 
philosophical forebears,115 the Framers did not see that power as falling natu
rally within the province of the executive. Although the constitutional conven
tion met in part because the Articles of Confederation had proven 
unsatisfactory in obtaining nationwide compliance with treaty obligations,116 
apparently many who attended assumed that governance of foreign affairs 
would continue to be centered in the legislature.117 The political maneuvering 
of Alexander Hamilton, who strongly believed in a powerful executive,118 
raised the issue of control of foreign affairs.119 The only relevant discussion, 
however, focused on the narrower question of the treaty-making power.120

Hamilton, however, had another opportunity to work his views into the de
velopment of constitutional law. In 1793, upon the outbreak of war between 
Great Britain and France, President Washington issued a proclamation declar
ing that the United States intended to pursue a neutral course.121 When 
French sympathizers challenged the proclamation as being beyond the Presi
dent’s constitutional authority, Hamilton wrote a pseudonymous defense of 
Washington’s action,122 arguing that the grant of executive power in the open
ing clause of Article II is a grant of all powers which are executive in nature 
and that the direction of foreign policy is such a power.123
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The effects of that argument were evident early on. Six years after the letter 
appeared, John Marshall stood as a Congressman and defended President 
John Adams’ ordering the extradition of an alleged fugitive from British jus
tice. “The President,” Marshall said, “is the sole organ of the nation in its 
external relations, and its sole representative with foreign nations.”124 Al
though Marshall’s intent may be disputed,125 the phrase has come to mean that 
the president has principal responsibility for initiating and implementing 
American foreign policy.126

The second article of the Constitution of the United States, section first, establishes this 
general proposition, that ‘the executive power shall be vested in a President of the United 
States of America’. . . .

The general doctrine of our Constitution, then, is, that the executive power of the nation is 
vested in the President; subject only to the exceptions and qualifications which are expressed 
in the instrument.

Two of these have been already noticed: the participation of the Senate in the appointment 
of officers, and in the making of treaties. A third remains to be mentioned: the right of the 
Legislature ‘to declare war, and grant letters of marque and reprisal.’

With these exceptions, the executive power of the United States is completely lodged in the 
President.

Quoted in 1 W. Goldsmith, The Growth of Presidential Power 401 (1974) (emphasis added). 
Hamilton explained:

The legislative department is not the organ of intercourse between the United States and 
foreign nations. It is charged neither with making nor interpreting treaties. It is therefore not 
naturally that member of the government which is to pronounce on the existing condition of 
the nation with regard to foreign powers, or to admonish the citizens of their obligations and 
duties in consequence; still less is it charged with enforcing the observance of those obligations 
and duties.

It is equally obvious, that the act in question is foreign to the judiciary department. The 
province of that department is to decide the litigation in particular cases. It is indeed charged 
with the interpretations of treaties, but it exercises this function only where contending parties 
bring before it a specific controversy. It has not concern with pronouncing upon the external 
political relations of treaties between government and government. This position is too plain 
to need being insisted upon. It must, then, of necessity belong to the executive department to 
exercise the function in question, when a proper case occurs.

Id. at 400.
Hamilton’s argument so disturbed Thomas Jefferson that he later wrote Madison, saying, “Nobody 

answers him and his doctrines are taken for confessed. For God’s sake, my dear Sir, take up your pen, 
select the most striking heresies and cut him to pieces in face of the public.” E. Corwin, supra note 7, 
at 180.

124. E. Corwin, supra note 7, at 177.
125. Corwin believed “(cjlearly, what Marshall had foremost in mind was simply the President’s role 

as instrument of communication with other governments.” Id. at 178 (emphasis in original). But Justice 
Sutherland apparently believed otherwise. See infra text accompanying note 129 (quoting Justice Suth
erland’s majority opinion in Curtiss- Wright Export Corp.).

126. E. Corwin, supra note 7, at 171; L. Henkin, Foreign Affairs and the Constitution 45 
(1972).

127. 299 U.S. 304 (1936).
128. Id. at 308.

Marshall’s phrase developed constitutional status largely as a result of Jus
tice George Sutherland’s majority opinion in United States v. Curtiss-Wright 
Export Corp.127 The defendant in that case argued that Congress, in giving the 
President power to prohibit the export of arms and ammunition, had unconsti
tutionally delegated its legislative power.128 The Supreme Court rejected that 
reasoning and stated, “[W]e are here dealing not alone with an authority 
vested in the President by an exertion of legislative power, but with such an 
authority plus the very delicate, plenary and exclusive power of the President as 
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the sole organ of the federal government in the field of international 
relations. . . .”129

129. Id. at 319-20 (emphasis added).
130. U.S. Const, art. II, § 3.
131. Id. art. II, §2.
132. The Federalist No. 64, at 422 (J. Jay) (B. Wright ed. 1966).
133. See J. Stennis & J. Fulbright, The Role of Congress in Foreign Policy 35-36 (1971). 

Senator Fulbright, in debate with Senator Stennis, stated, “Thirty years of war, cold war, and crisis 
have propelled the American political system far along the road to an executive despotism, at least in 
the conduct of foreign relations.” Id. at 35.

Senator Fulbright played a pivotal role in redressing presidential dominance in foreign affairs. See 
G. Gunther, supra note 93, at 416 (“The major early forum for constitutional debates during the 
growing Vietnam controversy of the late 1960s was the Senate Committee on Foreign Relations under 
the Chairmanship of Senator J. William Fulbright.”) But there is evidence Fulbright may not be happy 
with the way the power balance has finally settled. In 1979 he wrote, “I confess to increasingly serious 
misgivings about the ability of the Congress to play a constructive role in our foreign relations.” Ful
bright, The Legislator as Educator, 57 Foreign Aff. 719 (1979).

For an authoritative discussion of the resurgence of Congress in the foreign policy area, see Spark
man, Checks and Balances in American Foreign Policy, 52 Ind. L.J. 433 (1977). Sparkman played a key 
role, first as a member, and then as the chairman, of the Senate Foreign Relations committee.

134. See Wash. Post, Oct. 30, 1983, at Cl, col. 2 (“Is This A Foreign Policy Or a Recipe For Disas
ter?,” discussing dissatisfaction with foreign policy instituted by Reagan Administration).

135. U.S. Const, art. II, § 3.

Specific constitutional language buttressing this executive primacy provides 
that “[the President] shall receive Ambassadors and other public Ministers; 
. . . shall take Care that the Laws be faithfully executed . . . [,]130 [and] shall 
have power, by and with the Advice and Consent of the Senate, to make Trea
ties . . . and . . . appoint Ambassadors . . . ,”131 The treaty-making power 
and the duty to faithfully execute the law make it imperative that the executive 
understand the context in which he or she is dealing. This understanding in 
turn depends on current, correct information. The ability to obtain such infor
mation hinges on the peculiar ability of the executive to act quickly and dis
creetly. As John Jay wrote in The Federalist No.64\

It seldom happens in the negotiation of treaties, of whatever nature, 
but that perfect secrecy and immediate despatch are sometimes requi
site. There are cases where the most useful intelligence may be ob
tained, if the persons possessing it can be relieved from 
apprehensions of discovery. Those apprehensions will operate on 
those persons whether they are actuated by mercenary or friendly 
motives; and there doubtless are many of both descriptions, who 
would rely on the secrecy of the President, but who would not confide 
in that of the senate and still less in that of a large popular 
assembly.132

In the last decade, Congress has recovered from its previous near-total sub
servience to the executive in developing foreign policy.133 The President, how
ever, is still expected to take the lead in formulating American foreign 
policy.134
(iii) The Power to Faithfully Execute the Law. Once a treaty or similar agree
ment is in effect, the duty to ensure its faithful execution devolves on the Presi
dent.135 Just as this duty gives the President the power to fill the interstices of 
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domestic statutes,136 it also authorizes him or her to interpret and implement 
the policies contained in treaties and international law.137 To be successful in 
this task, the President must be informed. Obligations of mutual defense, for 
example, require the chief executive to be apprised constantly of our allies’ 
security. Similarly, he must ascertain what conditions exist prior to dealing 
under a conditional trade agreement.

136. See E. Corwin, supra note 7, at 119 (“executive interpretation of statutes frequently amounts 
... to a species of subordinate legislation.”)

137. See L. Henkin, supra note 126, at 56 (“that such initiatives were contemplated by the ‘take care’ 
clause is less-than-obvious, but that the President has such authority is not now questionable"); Oliver, 
The United States and the World, in The Bicentennial Conference on the Constitution 235-36 
(1980) (“the Constitution of 1789 creates an executive who . . . internationally is the American chief of 
state (not merely head of government).”)

138. For a list of these uses, see L. Henkin, supra note 126, at 55 n.** & nn.48-51.
139. Q. Wright, The Control of American Foreign Relations 192-94 (cited in L. Henkin, 

supra note 126, at 55 n.49). A frequently cited example of presidential action to suppress piracy is 
Jefferson’s dispatch of armed force against the Barbary Pirates. But see L. Henkin, supra note 126, at 
55 n.53 (noting that Jefferson had congressional authorization for his action).

140. See Ex Parte Toscano, 208 F. 938 (S.D. Cal. 1913) (defeated Federalist troops in Mexican Civil 
War held in United States after crossing border for refuge).

141. See L. Henkin, supra note 126, at 55 n.** (listing occasions on which President has used force 
in reliance on “faithfully execute” clause).

142. This power recently has been expanded. SeeG. Gunther, supra note 93, at 408-10 (discussing 
extent of Presidential power to enter into executive agreements).

143. The definition of executive privilege is not a settled matter. It has been argued to be a power 
protecting only in-person communications with the President, with the separation of powers doctrine 
preventing disclosure of lower-level communications in the executive branch. See United States v. 
Nixon, 418 U.S. 683, 705-06 (President Nixon refused to release Watergate tapes based on two legal 
theories: executive privilege, which protects communications between high government officials, and 
separation of powers, which insulates President from judicial subpoena). A broader definition places 
the protection of any executive branch communication under the rubric of executive privilege, with no 
explicit distinction being made between executive privilege and separation of powers for this purpose. 
See Lee, Executive Privilege, Congressional Subpoena Power, and Judicial Review: Three Branches, 

Presidents have, among other dramatic uses,138 invoked the mandate to exe
cute the laws to suppress piracy,139 to intern foreign insurgents,140 and, in con
nection with the commander in chief power, to send American troops 
overseas.141 The already substantially independent power which the “faithfully 
execute” clause confers is made more independent to the degree that presi
dents can enter into executive agreements with foreign governments without 
congressional authorization.142

These three constitutional powers—the commander in chief power, the “for
eign affairs” power, and the power to execute treaties and other international 
obligations—cannot be removed by Congress indirectly any more than they 
can be removed directly. Because access to information is at the very heart of 
the President’s ability to wield these powers, no amount of congressional ac
tion should be able to prevent him from gathering the intelligence he deems 
necessary for the exercise of these powers. Once intelligence is gathered, how
ever, a question concerning its control arises.

Analysis and Evaluation—Executive Control of Information. The Presi
dent’s power to retain sensitive information has frequently been pitted against 
Congress’ power to investigate the dealings of the federal government. The 
constitutional doctrine of executive privilege gives the President an advantage 
in these contests,143 and this is a doctrine with historical roots.144 Hamilton 
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wrote perceptively, and, perhaps, prophetically when he asked:
To what purpose separate the executive or judiciary from the legisla
tive, if both the executive and judiciary are so constituted as to be at 
the absolute devotion of the legislative? . . . The representatives of 
the people, in a popular assembly, seem sometimes to fancy, that they 
are the people themselves, and betray strong symptoms of impatience 
and disgust at the least sign of opposition from any other quarter; as 
if the exercise of its rights, by either the executive or judiciary, were a 
breach of their privilege, and an outrage to their dignity.144 145

Three Powers, and Some Relationships, 1978 B.Y.U. L. Rev. 231, 249 (“One view of executive privilege 
is that it is . . . applicable . . . where the executive branch declines to supply information in its posses
sion.”) A third and still broader definition frames executive privilege not merely as a defensive power, 
the power to withhold information, but as an affirmative power, the power to prevent government 
information which necessarily has been passed outside the government from being revealed beyond the 
limited degree already disclosed. Id. Solicitor General Rex E. Lee gives an example of the government 
disclosing highly sensitive intelligence to a private contractor whose communications equipment must 
be used in further intelligence work. Id. No matter what one calls it, there is a principle of constitu
tional law protecting communications in the executive branch.

144. Professor Raoul Berger, however, has written a number of articles and a book in which he 
vigorously denounces the constitutionality of the executive privilege. See, e.g., R. Berger, Executive 
Privilege: A Constitutional Myth (1974); Berger, The Presidential Monopoly of Foreign Relations 
71 Mich. L. Rev. 1 (1972); Berger, Executive Privilege Congressional Inquiry, 12 UCLA L. Rev. 1043 
(1965).

Berger is not the only commentator who responded to President Nixon’s claims of executive privi
lege. Professor Arthur M. Schlesinger, Jr. wrote The Imperial Presidency, supra note 81, a passionate 
attack on the Johnson and, particularly, the Nixon presidencies. Schlesinger’s obvious distress at the 
growth of presidential power is ironic in light of the significant role he played in glorifying powerful 
presidents such as Jackson, Roosevelt, and Kennedy. See P. Dolce & G. Skau, Power and the 
Presidency 269-79 (1976) [hereinafter cited as Power and Presidency] (interview with Professor 
Schlesinger on growth of presidential power, including discussion of his role as chronicler of strong 
presidents).

145. The Federalist No. 71, at 460 (A. Hamilton) (B. Wright ed. 1966).
146. A. Breckenridge, The Executive Privilege 29-30 (1974).
147. 1 P. Ford, The Writings of Thomas Jefferson 189-90 (1892).
148. P. Ford, supra note 147, at 189-90. On another occasion, Washington refused to turn over to 

the House information collected in connection with negotiations for the Jay Treaty. W. Goldsmith, 
supra note 123, at 416-18.

The assertion of executive privilege reaches back to the first executive. In 
1792, a committee of the House of Representatives inquired into an expedition 
which had been conducted under the authority of Washington’s Secretary of 
War and requested certain documents from the Secretary.146 The Secretary 
notified Washington, who then called a cabinet meeting because, as Jefferson 
recorded, “he wished that so far as it should become a precedent, [the handling 
of the congressional request] should be rightly conducted.”147 According to 
Jefferson, Washington and his cabinet

were of one mind . . . that the Executive ought to communicate such 
papers as the public good would permit, and ought to refuse those, 
the disclosure of which would injure the public . . . [and] that neither 
the committee nor the House had a right to call on the Head of a 
Department, who and whose papers were under the President 
alone.148

A half-century later, President James Polk stated, in refusing to furnish 
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Congress with an accounting of payments made for certain intelligence 
activities:

In time of . . . impending danger the situation of the country may 
make it necessary to employ individuals for the purpose of obtaining 
information or rendering other important services who could never 
be prevailed upon to act if they entertained the least apprehension 
that their names or their agency would in any contingency be 
divulged.149

149. Quoted in CIA Memo, supra note 34, at app. 213.
150. 1980 Senate Hearings, supra note 85, at 17.
151. 418 U.S. 683 (1974).
152. See id. at 707 (“we conclude that the legitimate needs of the judicial process may outweigh 

Presidential privilege”).
153. Id. at 706.
154. Id. at 707.
155. See New York Times Co. v. United States, 403 U.S. 713, 729 (1971) (Stewart, J., concurring) 

(“[I]t is the constitutional duty of the Executive . . . through the promulgation and enforcement of 
executive regulations to protect the confidentiality necessary to carry out its responsibilities in the fields 
of international affairs and national defense”); C. Oliver, sw/ranote 137, at 271-73 (summarizing delib

The changing world has not changed the need for such secrecy. In 1980, 
DCI Stansfield Turner told the Senate Select Committee on Intelligence, 
“[W]e must recognize that rigid statutory requirements requiring full and prior 
congressional access to intelligence information will have an inhibiting effect 
upon the willingness of individuals and organizations to cooperate with our 
country.”150

The Supreme Court addressed the nature and scope of executive privilege in 
United States v. Nixon.15' Even in rejecting an unqualified presidential right 
to withhold information from a court conducting a criminal adjudication,152 
the Court nevertheless carefully restricted its holding to situations in which the 
assertion of privilege was made “[a]bsent a claim of need to protect military, 
diplomatic, or sensitive national security secrets.”153 The Court did not indi
cate whether its holding applied to civil cases or to congressional demands for 
information from the executive. The Court did indicate that even in the con
text of the criminal adjudication before it, in which the asserted privilege in
volved “no more than a generalized claim of the public interest in 
confidentiality of nonmilitary and nondiplomatic discussions,” it was “in the 
public interest to afford Presidential confidentiality the greatest protection con
sistent with the fair administration of justice.”154

Congress cannot, then, legitimately claim a constitutional right to obtain 
from the President intelligence information concerning military, diplomatic, or 
national security secrets. Nor can it claim that the assertion of executive privi
lege strips the Congress of its rightful role as overseer of the armed forces and 
public monies of the nation. Congress should be informed as specifically as 
possible, given the critical nature of intelligence work, of the ways in which 
American resources are spent. But Congress, in accepting the necessity of self
defense and the need for credibility with our allies, must accept as constitu
tionally valid the Executive’s independent power to maintain the total secrecy 
of information which in the Executive’s judgment will threaten those national 
security interests.155
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2. Covert Intelligence Activity

The principal source of the President’s power to conduct covert activities is 
the executive prerogative to act in crisis situations. The President’s power to 
conduct covert activities thus differs fundamentally from his power to conduct 
informational intelligence activities.

Covert action is a phrase which evokes more emotion than reason. This is, 
perhaps, because the variety of activities identified by that label are not consid
ered individually; instead, they are lumped with the spectacular failures or per
ceived abuses of paramilitary covert action and are colored by memories of the 
Bay of Pigs156 and visions of exploding bridges157 or poisoned Marxist lead
ers.158 Covert action is not, however, all of a piece.159 Yet all covert action 
shares a distinctive feature: it is an extension of force160 into another sovereign 
nation. Unlike informational intelligence, covert action is not simply a tool for 
understanding other nations, it is a tool for changing them. Although the Ex
ecutive’s need to understand the world is constant, his need to change the 
world by force is not. Unlike the broad, unchanging power to conduct foreign 
informational intelligence activities, the executive power to conduct foreign 
covert intelligence activities is thus a function of changing world conditions 
and crises that cannot be adequately assessed in the abstract.

erations of committee of constitutional scholars on question of executive privilege, and noting commit
tee’s recognition that “a good deal of confidentiality is necessary not only to protect American Security 
but also to insure full debate at the lower levels of government.”)

156. N.Y. Times, Apr. 21, 1961 at 1, col. 7 (discussing anticipated effect on U.S. prestige of botched, 
American-supported attempt to start counter-revolution in Cuba).

157. Cf. Secret Warriors, supra note 5, at 46 (describing role of green beret combat units in CIA 
paramilitary actions in Southeast Asia).

158. See Honorable Men, supra note 40, at 410-11 (recounting storm of controversy surrounding 
alleged CIA involvement in assassination plots against foreign political leaders).

159. See supra text following notes 68 to 69 (describing types of covert action).
160. “Force,” as it is used here, is not necessarily limited to armed force. See Intelligence Com

munity, supra note 8, at 669-70 (listing such examples as contributions of money and political advice to 
third political party serving vital balancing role in mainly two-party system and similar support for 
individual demonstrating leadership ability and favorable attitude towards Western values).

161. The Court stated:
The Constitution of the United States is a law for rulers and people, equally in war and in 
peace, and covers with the shield of its protection all classes of men, at all times and under all 
circumstances. No doctrine involving more pernicious consequences, was ever invented by 
the wit of man than that any of its provisions can be suspended during any of the great 
exigencies of government. Such a doctrine leads directly to anarchy or despotism, but the 
theory of necessity on which it is based is false; for the government, within the Constitution, 
has all the powers granted to it which are necessary to preserve its existence; as has been 
happily proved by the result of the great effort to throw off its just authority.

Ex parte Milligan, 71 U.S. (4 Wall.) 2, 120-21 (1866).
Professor Corwin called this passage an “evident piece of arrant hypocrisy.” E. Corwin, supra note 

7, at 165.
162. Whenever possible, the Court is careful to couch its decisions upholding extraordinary presi

dential actions in terms of implied congressional consent. See Dames & Moore v. Regan, 453 U.S. 654, 
687 (1981) (“[Ijmportantly, Congress has not disapproved of the action taken here”); Haig v. Agee, 453 
U.S. 280, 291 (1981) (“especially ... in the areas of foreign policy and national security . . . congres

Short of war, differing degrees of international tension and varying orders of 
American interests will alter the scope of presidential authority. The Supreme 
Court, in high-sounding dicta, has denied this constitutional reality,161 while 
simultaneously embracing it in decisions162 or avoiding it altogether.163
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The founding fathers could not have been unaware of the implications in the 
phrase “executive power.” Their philosophical background was heavily influ
enced by political theorists163 164 who had plainly explicated the essential breadth 
of that authority. John Locke wrote:

sional silence is not to be equated with congressional disapproval”); United States v. Midwest Oil Co., 
236 U.S. 459, 474 (1915) (“long continued practice known to and acquiesed in by Congress, would raise 
a presumption that the [action] has been [taken] in pursuance of its consent . . . .”)

163. The Court denied certiorari in a number of cases concerning the constitutionality of presidential 
action in prosecuting the Vietnam War. See, e.g., DaCosta v. Laird, 405 U.S. 979 (1972); Massachusetts 
v. Laird, 400 U.S. 886 (1970); Velvel v. Nixon, 396 U.S. 1042 (1970); Holmes v. United States, 391 U.S. 
936 (1968); McArthur v. Clifford, 393 U.S. 1002 (1968). In a notable dissent to such denial, Justice 
Potter Stewart stated, “[This case has] large and deeply troubling questions. Whether the Court would 
ultimately reach them depends, of course, upon the resolution of serious preliminary issues of jus
ticiability. We cannot make these problems go away simply by refusing to hear the case . . . .” Mora 
v. McNamara, 389 U.S. 934, 934-35 (1967) (Stewart, J., dissenting).

164. In his treatise on presidential power, Professor William Goldsmith of Brandeis University 
stated:

It would be foolish to trace such [extraordinary] growth [in executive power] to the writings of 
John Locke .... However, it is significant that this influential British philosopher, so widely 
read in America, possessed such rare insight into the nature of executive power .... His 
writings had great initial influence upon all of the early political thought in this country ....

W. Goldsmith, supra note 123, at 39-40.
Another influential political theorist whose ideas permeated the Philadelphia Convention was Baron 

de Montesquieu. James Madison used Montesquieu’s L Esprit des Lois [The Spirit of Laws] as a text
book at Princeton. Madison became so familiar with Montesquieu’s work that 20 years later he could 
quote from it by memory. Id. at 49.

The more ancient roots of executive prerogative are found in Plato’s Statesman, 300A passim, and 
Cicero’s De Lugibus, iii, 3, 8. The latter is the source of the maxim saluspopuli suprema lex, meaning, 
“the welfare of the people is the supreme law”; quoted in Hurtgen, The Case for Presidential Prerogative, 
7 Toledo L. Rev. 59, 60 n.3 (1975).

165. J. Locke, Concerning Civil Government, Second Essay fl 159, 160 (35 Brittanica 
Great Books Series 62 (1952)).

166. Id. at H 160.
167. J. Rousseau, The Social Contract, bk. IV, ch. 6 (38 Britannica Great Books Series 433 

(1952)).
168. See Montesquieu, The Spirit of Laws bk. XI, ch. 6 (38 Britannica Great Books Series 

72 (1952)) (“[I]t is not proper that the legislative power should have a right to stay the executive. For as 
the executive has its natural limits, it is useless to confine it; besides, the executive power is generally 
employed in momentary operations.”)

[T]he good of the society requires that several things should be left to 
the discretion of him that has the executive power.

[T]he [legislature] is . . . too numerous, and so too slow for the 
dispatch requisite to execution, and because, also, it is impossible to 
foresee and so by laws to provide for all accidents and necessities that 
may concern the public . . . therefore there is a latitude left to the 
executive power to do many things of choice which the laws do not 
prescribe.165

Locke did not confine this executive prerogative to action in the absence of 
legislation; he saw it as exercisable even against the prescription of law.166 
Rousseau likewise argued that in cases of threat to the state the legislative will 
must yield to executive authority.167 Montesquieu similarly urged that the 
need for dispatch in administering the affairs of state was best met by vesting 
executive power in the hands of one subject to only limited restraint by the 
legislature.168
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Sir William Blackstone, who may have influenced the content of Article II 
of the Constitution more than anyone,169 explained executive prerogative as 
“that special pre-eminence, which the [executive] hath over and above all per
sons, and out of the ordinary of the common law . . . ,”170

Building on the ideas set forth by these men,171 Alexander Hamilton devel
oped a concept of America’s Executive which has become widely accepted.172 
He saw the grant of executive power in Article II as a grant of independent, 
positive power, a prerogative rather than a simple authorization to carry out 
the legislature’s will.173 Over the years, general acceptance of the Hamiltonian 
view has brought constitutional legitimacy to the Executive’s exercise of ex
traordinary power in extraordinary circumstances.

American history is replete with examples of crisis government.174 Among 
the most notable are Jefferson’s purchase of the Louisiana territory, Lincoln’s 
mustering of forces at the onset of the Civil War,175 and Roosevelt’s secret 
dealings with the Allies prior to the United States’ entry into World War II.176

169. Blackstone’s four-volume Commentaries on the Laws of England became a key reference for the 
delegates to the constitutional convention. W. Goldsmith, supra note 123, at 55-56. Indeed, Black
stone’s biographer estimates that the treatise was of “far greater [influence] in the United States than in 
England. The Commentaries arrived in the colonies at the right psychological moment, they supplied a 
pressing need which could not be filled by other texts . . . .” D. Lockmiller, Sir William Black
stone 182 (1938).

170. W. Blackstone, Commentaries on the Laws of England, ch. VII, 149-50 (Thomas M. 
Cooley ed. 1884).

171. See The Federalist No. 70 (A. Hamilton) (citing same historical precedents and reaching 
same conclusions as authorities cited supra notes 166 to 167).

172. Indeed, Hamilton’s views dominated from the first. See Remini, The Emergence of Political 
Parties and their Effect on the Presidency, in Power and Presidency, supra note 144, at 25-26 (describ
ing Hamilton’s dominance in Washington’s cabinet); S. Konefsky, John Marshall and Alexander 
Hamilton: Architects of the American Constitution 67 (1964) (same). That Hamilton’s views 
have achieved wide acceptance is evident from the actual growth of presidential power, see generally NJ. 
Goldsmith, supra note 123 (describing growth of presidential power) and by the existence of Supreme 
Court opinions which echo his views. See New York Times Co. v. United States, 403 U.S. 713, 729 
(1971) (Stewart, J., concurring) (constitutional duty of Executive is matter of sovereign prerogative and 
not matter of law as courts know it); United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 320 
(1936) (“plenary and exclusive power of the President as the sole organ of the federal government in the 
field of international relations”).

173. The noted constitutional scholar Clinton Rossiter wrote:
Although Hamilton never did conjure up the Jacksonian formula of the President as Tribune 
of the people, he did supply one of its major ingredients by insisting, in effect, that the execu
tive was better situated than the fact-ridden legislature to identify and express “the public 
good,” and thus be “the representative of the people.”

C. Rossiter, Alexander Hamilton and the Constitution 218 (1964).
174. See generally Senate Special Comm, on Nat’l Emergencies and Delegated Powers, 93d 

Cong., 2d Sess., A Brief History of Emergency Powers in the United States (Comm. Print 
1974) (authored by H. Relyea) [hereinafter cited as Comm. Print],

175. In the weeks between the fall of Fort Sumter and the assembly of Congress, Lincoln turned the 
states’ militias into a 90-day volunteer army and added 23,000 troops to the regular army and 18,000 
troops to the navy. Hurtgen, supra note 164, at 67. In addition to these actions, he blockaded Southern 
ports, directed the advance of unappropriated funds, and suspended the writ of habeas corpus. Id. at 
66.

176. Five days before Paris fell to Germany, Roosevelt pledged to “extend to the opponents of force 
the material resources of this nation.” With American military stock already dangerously low and the 
great majority of American opinion believing that all European allies would fall to Hitler, Roosevelt’s 
unilateral decision to send war material to Britain was dangerous. Growth of American Republic, 
juyiranote 36, vol. II, at 541. He nevertheless implemented his lend-lease plan, and transferred to Great 
Britain 50 retired American bases on British territories in the Carribean. Roosevelt announced it to 
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The executives in these examples in fact had the power to do what they did, 
but the constitutional question is whether they usurped that power from the 
legislature or whether the power rested naturally in their province. Under a 
restrictive interpretation of executive power, they were all usurpers. This con
clusion rightly gives pause. Something is wrong with a constitutional theory 
that denies power to the only branch able to exercise it. The power cannot be 
in the legislature because the legislature cannot act in time to meet such 
threats. The executive, on the other hand, is well situated to deal with crises. 
Far from being unconstitutional, then, when an executive follows the examples 
of Jefferson, Lincoln, and Roosevelt, he lawfully is exercising the prerogative 
with which the executive branch necessarily is vested.

This executive prerogative is the constitutional power* 177 which can validate 
a President’s employment of covert action despite congressional opposition. A 
president must be able to act to safeguard American interests abroad once he 
becomes aware of a clear threat to those interests. If terrorists threaten to de
stroy an American military base, or if an anti-American group is fomenting an 
attack upon an American embassy, the President is empowered to defend 
American interests. He does not have time to convince 535 legislators of the 
reality of the threat and the necessity of taking action. If the Soviet fighting in 
Afghanistan threatens to escalate into war in neighboring nations, thereby fur
ther destabilizing the region and threatening the security of United States al
lies, the President is empowered to prevent the escalation. Faced with the 
decision of covertly preventing a threat from being realized or of waiting until 
congressional approval can be obtained and thus potentially risking either 
super-power confrontation or the breach of security agreements and the col
lapse of American credibility, the President has within his prerogative the 
power to act to limit the threat and its possible repercussions.

Congress as “the most important action in reinforcement of our national defense that has been taken 
since the Louisiana Purchase.” Comm. Print, supra note 174, at 71. A Roosevelt biographer records:

Critics charged that [the President] had flouted the authority of Congress, whose rights in the 
matter he had previously conceded; that he had acted without taking the people into his confi
dence; and that he had transgressed international law. At a time when Britain faced annihila
tion, Roosevelt and his supporters had little patience with animadversions based on 
Edwardian conventions of international law.

W. Leuchtenburo, Franklin D. Roosevelt and the New Deal 305-06 (1963).
177. See supra note 172 (quoting Justice Potter Stewart’s concurrence in the Pentagon Papers case). 

But see Hurtgen, supra note 164, at 79 (arguing that prerogative is valid but extra-constitutional).
178. See supra notes 86 to 87 (describing Boland Amendment).

The shifting limits of this executive prerogative are implied in the catch 
phrase “crisis government.” Congress may legislate a bar on any spending for 
covert actions in a particular country or region178 and that law would be con
stitutionally binding on the President unless he faced a genuine crisis—a situa
tion which he believed directly threatened the security of American citizens 
and property. Executive prerogative is a power exercisable in response to exi
gencies and only to the extent required by exigencies. It is, in other words, a 
proportional, reactive power. History has vindicated the actions of Jefferson, 
Lincoln, and Roosevelt because their decisions were rational and proportion
ate reactions to crises. In hindsight each response appears to have been the 
very reason threat did not become reality. Presidents who have arguably over-
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stepped the bounds of reaction and proportionality, who have initiated intru
sion into another sovereign country rather than reacted to a threat, or who 
have reacted in a manner disproportionate to a threat, have not found history 
so kind.179

179. See infra note 190 (giving examples of Presidential overreaction and its effects).
180. There is no inconsistency in asserting that the press generally should be allowed to publish 

executive branch material which comes into its hands but that Congress can be denied access to execu
tive branch material. The press can no more demand access than Congress can, and the President can 
no more prevent Congress from using information which comes into its hands than he could prevent 
the press from doing so.

181. New York Times Co. v. United States, 403 U.S. at 728 (Stewart. J., concurring). In this case the 
Supreme Court upheld the media’s freedom to publish material which the government asserted was 
dangerous to national security. Id. at 714. The freedom is not without limits. Justice Brennan’s con
curring opinion stated, “there is a single extremely narrow class of cases in which the First Amend
ment’s ban on prior judicial restraint may be overridden.” Id. at 726. In this class, he said, were cases 
which arise during war and concern troop movements and locations and perhaps peacetime cases in the 
extraordinary circumstance of information that would set in motion a nuclear holocaust. Id. Justice 
White’s concurring opinion stated more ambiguously that “I do not say that in no circumstance would 
the First Amendment permit an injunction against publishing information about government plans or 
operations .... But I nevertheless agree that the United States has not satisfied the very heavy bur
den which it must meet to warrant an injunction against publication . . . .” Id. at 731.

With such substantial protection for the press in place, its freedom to inform the citizenry should not 
be a subject of concern. However, its ability to do so is worrisome because of the expanding ability of 
the government to silence the sources of news on the inner workings of the government. The govern
ment may be able, by prior contractual arrangement, to silence its employees. See Snepp v. United 
States, 444 U.S. 507 (1980) (imposing constructive trust on proceeds of former CIA agent’s book about 
CIA activities in Vietnam after breach of fiduciary obligation).

182. See generally C.. Bernstein & R. Woodward, All the President’s Men (1974) (describing 
unfolding in press of events collectively called “Watergate” and resulting effects on Nixon 
administration).

183. See, e.g, H. Rep. No. 1305, 93d Cong., 2d Sess. (1974) (Article of Impeachment II (2)) [herein
after cited as Impeachment^ The CIA & the Security Debate: 1971-1975 at 191 (J. Buncher ed. 
1976) (relating Sen. Edmund S. Muskie’s protest of FBI surveillance of environmental protection rallies 
and Nixon Administration responses).

An objection to the foregoing reasoning is that if the President controls ac
cess to intelligence and he alone determines the existence and magnitude of an 
exigency, then the limits of reaction and proportionality are illusory—they are 
merely figments to be manipulated by the executive for self-justification. This 
objection overlooks the greatest checks on the abuse of power in our republic: 
a free, unbiased, and vigorous press180 and political accountability. Indeed, 
Justice Potter Stewart recognized:

[The] only effective restraint upon executive policy and power in the 
area of national defense and international affairs may lie in an en
lightened citizenry—in an informed and critical public opinion which 
alone can here protect the values of democratic government. For this 
reason, it is perhaps here that a press that is alert, aware, and free 
most vitally serves the basic purpose of the First Amendment.181

Nothing illustrates the potency of these checks better than the experience of 
the Nixon presidency. Despite the most sweeping assertions of executive privi
lege, the most intense efforts in the name of national security to limit the flow 
of information, and the most passionate public appeals to stop the media’s 
digging at the executive branch, the Nixon Administration was unable to pre
vent news of abuses of executive prerogative from reaching and stirring the 
public.182 Politically motivated domestic spying,183 the bombing of Cambo
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dia,184 and the vast increase in the proportion of executive agreements to trea
ties185 all became matters of public record, as did news of unprecedented 
executive use of impoundments to frustrate congressionally mandated spend
ing,186 news of manipulation of tax auditing to harass political “enemies” of 
the President,187 and, eventually, news of the President’s obstruction of con
gressional and judicial inquiries into the illegalities of his reelection cam
paign.188 The results of Nixon’s monumental disregard for the limits of 
executive power were his humiliating resignation and the confirmation of our 
constitutional system.

Our system provides that “we elect a King for four years, and give him abso
lute power within limits, which after all he can interpret for himself.”189 But, 
as the Nixon presidency dramatically demonstrates, and as other Presidents 
have come to realize,190 the elected King may be called to account for his or 
her interpretation.

IV. Conclusion

In arguing that accountability to an informed public is the true constitu
tional restraint on the exercise of executive prerogative, this note is brought 
full circle, back to the political vagaries of constitutional law. Protestations 
that a president has exceeded his constitutional authority seem frequently to 
spring either from the distaste the protester feels for the executive191 or from 
dissatisfaction with the distribution of power the Constitution effects.192 Al-

184. See N.Y. Times, May 1, 1973, at 1, col. 1 (Secretary of State William P. Rogers testifying before 
Senate Foreign Relations Committee asserting Presidential authority to order bombing of Cambodia).

1-85. In contrast to the 25 treaties negotiated and the 9 executive agreements concluded in 1930, the 
Nixon administration in its first four years concluded 71 treaties and 608 executive agreements. M. 
Cunliffe, American Presidents and the Presidency 397-98 (2d ed. 1976). Executive agreements 
exclude the Senate from policymaking and from access to information. Id. at 397.

186. See id. at 398-99 (describing Nixon’s use of impoundment to substitute his policies for those 
voted by Congress).

187. Impeachment, supra note 183, Article II (1).
188. See id. (Article of Impeachment III). See generally C. Bernstein & R. Woodward, All the 

President’s Men (1974).
189. C. Patterson, Presidential Government in the United States: the Unwritten Con

stitution 70 (1947) (quoting William H. Seward).
190. Lyndon Johnson decided that the conflict in Vietnam so urgently threatened the security of the 

Unites States that he could act on his own constitutional power and without congressional consent to 
commit our forces to war. See A. Schlesinger, supra note 81, at 182-85 (describing Johnson’s inter
pretation of defensive war). His disproportionate reaction led to his isolation from Congress, his even
tual decision not to seek reelection in 1968, and the defeat of his party in that presidential election.

A less dramatic example involved violent mining strikes in the Cour d’Alene region of Idaho during 
President McKinley’s administration. The governor of Idaho called for federal assistance and McKin
ley consented to send troops. Comm. Print, supra note 174, at 36. But he left the troops in Idaho for 
several months without ever conducting an investigation as to their use or the need for their presence. 
As a result, he was roundly condemned in Congress for being subservient to industrial interests. Id.

By a prompt response to the Governor’s request for troops McKinley was carrying out the 
national government’s constitutional obligation to preserve the States from domestic violence. 
By permitting the troops to remain for such a long period, without conducting an adequate 
inquiry . . . the President was neglecting the like obligation to guarantee to every state a 
republican form of government.

B. Rich, The Presidents and Civil Disorder 119-20 (1941).
191. See supra note 144 (discussing irony of historian responsible for glorifying powerful executive 

later decrying power of executive).
192. Professor Louis Henkin has noted that 
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though they come couched in terms of constitutionality, such protests are actu
ally political and do not aid analysis of power under the Constitution. By its 
language and in practice, the Constitution entrusts enormous power over for
eign intelligence activities to the President, and while it is true that, “[wjicked 
men, ambitious of power, with hatred of liberty and contempt of law, may fill 
the place once occupied by Washington and Lincoln,”* 193 the spectre of abuse 
of delegated power does not refute the need to delegate power. It simply per
suades that the delegation must be wisely made.

[I]t is important to distinguish in these controversies between appeals to the Constitution and 
complaints against it. The claim on Vietnam, properly, was less that the President usurped 
power than that the Constitution gave him “excessive” power; or, since Congress had author
ity to check the President, that the constitutional distribution does not work because in the 
end, the restraints on the President are not effective. Many were really asking whether in 
essential respects, we have a desirable system for conducting foreign affairs.

L. Henkin, supra note 126, at 102.
193. Ex parte Milligan, 71 U.S. (4 Wall) 1, 125 (1866).
194. Letter from Thomas Jefferson to Spencer Roane, quoted in The Jefferson Cyclopedia 841 (J

Fnlev ed 1900V ' '

A wise executive must be sensitive to the tension created in an open and 
democratic society by the need for secrecy and concentration of power. A 
President with that quality will exercise the most careful restraint in asserting 
his independent authority, and will be as open with Congress as possible, con
sistent with his or her best judgment on national security issues. A wise legis
lature must appreciate the limits of its authority. Wise legislators recognize 
that intelligence activities are essential to the national interest and cooperate 
with the President in providing resources for them. They scrutinize executive 
expenditures with due respect for the secrecy which necessarily attends intelli
gence work, recognizing that the President’s final accountability is to the elec
torate and that, ultimately, “[t]he rational and peaceable instrument of reform 
[is] the suffrage of the people.”194

Kent A. Jordan





Prime-Rate Fraud Under RICO

Introduction

The prime rate, usually defined as the interest rate banks charge for short
term loans to their most creditworthy customers,1 is arguably a deceptive term 
of art. Although few loans are actually issued at prime, most borrowers rely 
on the rate as a benchmark by which to measure the actual cost of their credit.2 
Loans to small businesses, for example, typically run slightly above the prime.3 
A problem arises, however, when a bank represents to a borrower that the 
prime rate is at a certain level, and then discounts loans to other customers 
below that level.4 5

1. Staff of House Comm, on Banking, Finance and Urban Affairs, 97th Cong., 1st Sess., 
An Analysis of Prime Rate Lending Practices at the Ten Largest United States Banks 1 
(Comm. Print 1981) [hereinafter cited as House Analysis of Lending Practices].

2. Id. at 4.
3. See The Prime is Anything But Prime, Time, May 18, 1981, at 65 (loans to small businesses usually 

0.5% to 3% above prime).
4. See House Analysis of Lending Practices, ji^ranote 1, at 1. Large commercial loans run 3% 

to 4% below prime. The Prime is Anything But Prime, Time, May 18, 1981, at 65.
5. Kleiner v. First Nat’l Bank of Atlanta, 526 F. Supp. 1019, 1020-21 (N.D. Ga. 1981).
6. Id. For a discussion of RICO, see infra notes 32 to 46 and accompanying text.
7. House Analysis of Lending Practices, supra note 1, at 1.

The practice of using an “artificial prime rate” was challenged in a novel 
fashion in Kleiner v. First National Bank of Atlanta? In Kleiner, the plaintiff
borrower alleged that the lending bank operated in a subversively organized 
fashion so as to defraud borrowers, thereby entitling the borrower to treble 
damages under the Racketeer Influenced and Corrupt Organizations Act 
(RICO).6

This note analyzes the use of RICO in cases of prime-rate discounting. The 
first section describes the practice of prime-rate discounting and examines 
whether it is a fraudulent activity. It also discusses the nature of RICO and the 
use of a mail- or wire-fraud theory to enable treble-damage recovery. The 
second section examines the most frequently imposed judicial barriers to civil 
recovery under RICO. The last section attempts to draw parameters for RICO 
treble-damage recovery by looking to analogous law in antitrust and banking.

I. The Nature of Prime-Rate Fraud

A. BANK LENDING PRACTICES

As noted, the prime rate is commonly defined as the best interest rate avail
able for short-term loans to a bank’s most creditworthy customers. Similarly, 
the news media describe the prime as the rate banks charge their most 
creditworthy corporate customers, and acknowledge that rates for other busi
ness borrowers are usually scaled upward from the prime.7 Some banks em
brace these definitions and conclude floating loan agreements with corporate 
and individual borrowers at a fixed percentage above the prime, which is spe
cifically defined in the loan agreement as the “rate charged by said bank from

1885
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time to time to its best commercial borrowers.”8
When a bank enters into such an agreement and simultaneously issues loans 

to more favored corporate customers at rates lower than the stated prime, how
ever, a borrower paying fixed points above the stated prime is actually paying 
a surcharge above the “real” prime. For example, a borrower who enters into 
an agreement to pay 2% above the stated prime will pay 20% interest if the 
prime is 18%. But when the bank charges its best corporate customers only 
16%, yet continues to define the “prime” as 18%, the borrower paying 20% is 
paying an excessively high rate of interest.

The extent to which banks have engaged in this practice remains unknown. 
It is clear, though, that banks have pegged loans to a prime rate defined as the 
rate charged their best customers, while issuing loans at a discounted prime to 
their “better than best” customers. The House Committee on Banking, Fi
nance and Urban Affairs, after conducting a survey of the lending practices of 
the nation’s ten largest banks, concluded that while the definition of prime is 
unclear, banks surely do not mean the lowest commercial rate available.9 The 
Committee report cited the widespread nature of prime-rate double standards: 
Federal Reserve statistics show that in selected periods between February,
1980, and February, 1981, large New York banks made more than 60% of their 
business loans below the publicly announced prime.10 In the first quarter of
1981, that figure jumped to more than 70%.n Whether or not a bank’s use of a 
prime-rate double standard constitutes fraud is subject to debate.

In Kleiner v. First National Bank, the plaintiff executed various notes with 
the defendant bank between October, 1978, and December, 1979.12 Each note 
called for an interest rate at 1% above the “prime rate,” which was defined in 
the note as “the rate available to the Bank’s most creditworthy borrowers.”13 
While the notes were outstanding, the bank mailed to the plaintiff periodic 
interest statements showing the plaintiffs interest rate as 1% above the bank’s 
published prime rate.14 During this period, however, the bank issued other 
loans at less than the published prime. On learning this, plaintiff filed suit, 
alleging prime-rate fraud under RICO.15 Kleiner is hardly an isolated case; a

8. Id. at 16.
9. Id. at 19.
10. Id. at 9, 27 (based on Board of Governors of the Federal Reserve System, Survey of Terms of 

Bank Lending, which looked at 340 banks reporting on approximately 20,000 loans).
11. Id.
12. 526 F. Supp. at 1020.
13. Id. at 1020-21. See House Analysis of Lending Practices, supra note 1, at 16 (containing 

language of sample loan agreement made by defendant bank in Kleiner).
14. 526 F. Supp. at 1021.
15. Id. Plaintiff alleged that he had relied on the interest statements and had paid to the bank inter

est in excess of that required by the loan agreement. Plaintiff agreed to pay “1% plus the rate charged 
by the bank to its most credit-worthy commercial customers . . . .” Upon learning “that many of the 
Bank’s commercial customers were charged much lower [rates] than those he was charged by the Bank 
based on its published prime,” plaintiff asserted that the bank’s published prime was not in fact a 
measure of the cost of credit to the best commercial customers, as the bank had claimed. Plaintiff 
argued that the interest statements the bank had sent to him and others fraudulently overstated interest.

The Kleiner court, although agreeing that plaintiffs allegations fit within the parameters of RICO, 
nevertheless held that the challenged practice was not a “recognized form of criminal activity. Id. at 
1021-22. But in Morosani v. First Nat’l Bank of Atlanta, 703 F.2d 1220 (11th Cir. 1983) (per curiam), a 
companion case to Kleiner that involved the same defendant bank, the Eleventh Circuit disapproved 
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number of other cases alleging prime-rate “fraud” have been brought under 
RICO.* 16

the reasoning of the District Court, finding that obtaining money by false pretenses falls within the 
traditional definition of criminal activity. Id. at 1222.

16. See Charing Cross, Inc. v. Riggs Nat’l Bank, No. 82-1116 (D.D.C. Oct. 7, 1983) (plaintiff alleged 
defendant employed fraudulent practices in calculating prime rate); Mooney v. Fidelity Union Bank, 
Nos. 82-3192, 82-3193 (D.N.J. Mar. 23, 1983) (same); Coastal Steel Corp. v. Chemical Bank, No. 82- 
1714 (D.N.J. Oct. 27, 1982) (loans tied to prime rate defined as rate given to bank’s “most substantial 
commercial customers,” but prime rates alleged to exceed best rates); Shaw v. Oregon Bank & Colum
bia Mortgage Co., No. 82-126BE (D. Or. May 17, 1982) (prime rate defined as “lowest interest rate 
charged to bank’s most creditworthy customers,” yet loans made at lower rates); Wilcox Dev. Co. v. 
First Interstate Bank of Or., Nos. 81-1127BE, 81-1128BE, 82-754RE (D. Or. Apr. 19, 1982) (prime rate 
defined as “lowest interest charged bank’s most creditworthy customers,” but loans allegedly made 
lower than prime); Willcutts v. Jefferson Trust & Savings Bank of Peoria, No. 81-1153 (C.D. Ill. Apr. 
21, 1982) (prime-rate loan case); George v. United Ky. Bank, No. C820021 L(A) (W.D. K.y. 1982) 
(same). Plaintiffs in each of these cases alleged a violation of RICO.

Milwaukee Cheese Co. v. Westdeutsche Landesbank Girozentrale, No. 32-C-1037 (E.D. Wis. 1982), 
another prime-rate case, was settled out of court for $10.5 million.

17. E.g., United States v. Curry, 681 F.2d 408 (5th Cir. 1982) (fraudulent conversion of campaign 
funds to personal use); United States v. Mangan, 575 F.2d 32 (2d Cir.) (fraudulent filing of income-tax 
statements), cert, denied, 439 U.S. 931 (1978); Magnaleasing, Inc. v. Staten Island Mall, 563 F.2d 567 
(2d Cir. 1977) (fraudulent leasing of retail space); Blachly v. United States, 380 F.2d 665 (5th Cir. 1967) 
(fraudulent scheme involving referral-selling plan for water softeners); Columbia Gen. Inv. Corp. v. 
SEC, 265 F.2d 559 (5th Cir. 1959) (fraudulent stock-sale scheme).

18. Weiss v. United States, 122 F.2d 675, 681 (5th Cir.) (scheme of architects and contractors to 
defraud State of Louisiana by padding bids), cert, denied, 314 U.S. 687 (1941).

19. Shores v. Sklar, 647 F.2d 462, 468 (5th Cir. 1981) (securities fraud against bond issuer); Nader v. 
Allegheny Airlines, Inc., 626 F.2d 1031, 1036 (D.C. Cir. 1980) (defining elements of fraudulent misrep
resentation); Bishop v. Tice, 622 F.2d 349, 358 (8th Cir. 1980) (defining elements of deceit).

20. Charing Cross, Inc. v. Riggs Nat’l Bank, No. 82-1116, slip op. at 15 (D.D.C. Oct. 7, 1983) (plain
tiff’s allegations of misrepresentation “well pled” and “sufficiently” state claim of common-law fraud).

B. FRAUDULENT BEHAVIOR

The courts define fraud broadly to encompass myriad types of behavior.17 
As the Fifth Circuit wrote in 1941, “The law does not define fraud; it needs no 
definition; it is as old as falsehood and as versable as human ingenuity.”18 
Though the range of activity constituting fraudulent behavior thus appears vir
tually unlimited, courts have consistently required a plaintiff alleging fraud to 
prove five elements: 1) that the defendant made a false representation of a 
material fact, 2) knowing of its falsity, and 3) intending that the plaintiff rely 
on it, 4) that the plaintiff justifiably relied on it, and 5) suffered damage as a 
result of this reliance.19

These five elements of fraud are present in a prime-rate discounting case.20 
First, if a bank has agreed to charge a borrower interest based on the rates 
charged to its best customers, the bank’s failure to disclose the lowest interest 
rate it actually charges those best customers constitutes a false representation 
of a material fact. It is essential to fair loan negotiations that the borrower 
know the lowest credit rate available; the bank’s failure to state the actual best 
rate, therefore, constitutes a material misrepresentation or omission.

Second, the scienter requirement is met when a bank concludes a contract 
that ties the interest rate to some percentage above its “best” rate, while the 
bank’s officers are concurrently loaning money at rates lower than the stated 
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"best rate. Under the principles of agency law,21 the knowledge of both the 
bank officers who signed the loan contracts and of those who issued the dis
counted loans is imputed to the bank itself. A bank cannot disclaim knowl
edge of the misrepresentation by alleging that it was not aware of its officers’ 
actions. This is particularly true when banks periodically issue interest state
ments that either explicitly or implicitly state the “best” interest rate.

21. See infra note 97 and accompanying text (discussing application of agency law to prime-rate 
fraud cases).

22. Bisky, Does Lending Below Prime Make You a “Bankster”?, Am. Bankers A.J., Oct. 1983, at 87- 
88.

23. For an example of the language of a loan contract, see Amended Complaint, Ex. A. Charing
Cross, Inc. v. Riggs Nat’l Bank, No. 82-1116 (D.D.C. Oct. 7. 1983) (“such certificate, shall be binding 
and conclusive upon the undersigned and the holder thereof in the event of any dispute involving the 
prime rate of interest on that day”). .

24. Id. “[The prime rate] shall be the rate of Interest from time to time charged by the said bank to 
its most creditworthy corporate borrowers for ninety (90) day unsecured loans. Id.

Similarly, because the bank has included the interest rate within the terms of 
the contract, the bank plainly intends the borrower to rely upon that interest 
rate; and obviously the borrower may justifiably rely upon those contract 
terms. Finally, the damage the borrower suffers is the differential between the 
interest rate the borrower actually pays and the interest rate the borrower 
would have paid if the rate had been pegged to the actual lowest rate at which 
the bank makes its loans.

Banks respond to the charge of prime-rate fraud in two ways. First, banks 
maintain that there can be no fraud or deception where the borrower is cogni
zant of the working of the marketplace and is familiar with the practice of 
discounting loans below the stated prime rate.22 Second, banks contend that 
there can be no misrepresentation because the loan contracts give the bank the 
conclusive right to determine the prime rate.23 Banks thus argue that because 
they have discretion to set the prime, the rate cannot be false and there can be 
no misrepresentation.

There are several responses to these arguments. First, when a borrower 
signs a loan agreement that expressly defines the prime as the rate charged to 
the “bank’s most creditworthy corporate borrowers,” the borrower justifiably 
expects that its interest rate will be tied to that rate. This is particularly true 
for small-business borrowers who, generally speaking, are not as knowledgea
ble about interest rates as large corporate borrowers. Thus, knowledge of gen
eral banking practices should be irrelevant when the parties to a loan negotiate 
a prime rate that is defined in the contract as the bank’s best rate of interest.

Second, if a bank has unrestricted authority to determine the prime rate 
conclusively and a borrower is aware of this, there is no fraud. If, however, a 
borrower signs an agreement that contains language defining the prime rate as 
“the rate of interest charged by the . . . bank to its most creditworthy corpo
rate borrowers,”24 the bank is obliged to abide by that definition. The author
ity to determine the prime rate conclusively merely grants a right to set such a 
rate. Once the prime is set, however, the bank is not free to set another “best 
rate” for its loan contracts with small borrowers. To permit a bank to do so 
renders meaningless the definitional language of a contract and subjects bor
rowers to a prime rate determined at the bank’s whim.
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Prime-rate discounting is widely practiced by banks that wish to reap the 
benefits of lending at high market rates to small businesses, while discounting 
the rates to large corporate borrowers in order to retain their valued business.25 
But such bank practices have an inherently negative impact on a sensitive 
economy. As the Committee report on prime-rate lending noted,

25. House Analysis of Lending Practices, supra note 1, at 4. According to documents furnished 
to the Committee by small businesses, many loan contracts carry interest rates several points above 
rates the big banks charge their biggest and most creditworthy customers. Moreover, small-business 
interest rates move up and down with each prime-rate announcement. Id.

26. Id. at 5.
27. Id.
28. Id.
29. Id. at 4.
30. Id. at 7.
31. Banks facing prime-rate-fraud charges argue that awarding damages will necessitate charging 

higher interest rates. What this argument ignores is that not all banks participate in this fraudulent 
conduct. “Honest” banks will be free to compete in the marketplace for loans—as they have always 
done. If they are able to make loans at rates lower than liable banks, then they will be able to attract 
more customers.

Moreover, banks that are held liable may be able to pay damages out of their annual profits or excess 
reserves, or in the form of forgiveness of outstanding loans. See Challenges to Prime Rate as Base to 
Loans Stir Fears Among Banks, Wall St. J., Apr. 3, 1984, at 35, col 4. (“[PJartly because settlements 
frequently involve banks’ writing off loans to financially troubled borrowers, some bankers caution 
against assuming prime-rate cases could do banks much financial harm.”). If a bank must raise its 
interest rates to compensate for losses, it will still be free to discount loans to its best borrowers—as long 
as it reveals this policy to all borrowers.

For the public at large, the highly visible prime rate is an impor
tant economic indicator, and artificially high prime rate announce
ments that are not truly reflective of interest rate conditions add to 
inflationary expectations. While the prime rate refers to commercial 
loans, there is an indirect effect on other lending activity.26

For example, as long as the prime remains high, local mortgage lenders are 
unlikely to modify terms or make new commitments.27 Although consumer 
rates are less volatile than other loan rates, both the cost and the availability of 
consumer loans are affected by the “trickle-down” from the perceived prime.28 
Thousands of loan contracts, particularly those entered into by small- and me
dium-sized businesses, are tied to the prime rate.29 Moreover, the Small Busi
ness Administration uses the Wall Street Journal’s daily prime-rate listing as 
the official base for its loan programs.30

It is clear, therefore, that society is best served when interest rates reflect the 
true opportunity cost of borrowing—and in a free market, this would occur. If 
a major borrower refused to pay the published prime, interest rates would de
cline. This natural supply-and-demand effect is vitiated, however, when banks 
deceive small-business borrowers. Awarding damages on fraud claims in such 
cases would deter the practice of making secret discounts to favored borrowers 
and issuing loans to smaller borrowers based on an artificial prime, and will 
motivate banks to reveal their lowest interest rates in order to avoid lawsuits. 
This flow of information, in turn, will stimulate interest-rate competition 
among banks, leading to the lowest rate the market will bear.31

The widespread use and effect of prime-rate discounting thus provide com
pelling reasons for seeking nontraditional methods of damage recovery which 
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will simultaneously remedy injuries caused to a plaintiff and deter future be
havior of this kind. The RICO treble-damage provision provides such a 
mechanism.

C. AN INTRODUCTION TO RICO

Congress enacted the Racketeer Influenced and Corrupt Organizations Act 
(RICO)32 as part of the Organized Crime Control Act of 1970.33 RICO pro
vides substantial criminal penalties34 and harsh civil penalties35 for claims 
brought by the government, and also provides a private right of action for 
treble damages under section 1964(c), which states that “[a]ny person injured 
in his business or property by reason of a violation of section 1962 of this 
chapter may sue therefor in any appropriate United States district court and 
shall recover threefold the damages he sustains and the cost of the suit, includ
ing a reasonable attorney’s fee.”36

32. Pub. L. No. 91-452, Title IX, § 901(a), 84 Stat. 941 (1970) (codified as amended at 18 U.S.C. 
§§ 1961-68 (1982)).

33. Pub. L. No. 91-452, 84 Stat. 922 (1970) (codified as amended in scattered sections of 18 U.S.C.).
34. 18 U.S.C. § 1963 (1982) (sanctions include fines up to $25,000, imprisonment up to 20 years, 

forfeiture of interest, and seizure of property).
35. Id. § 1964 (civil remedies of divestiture, injunction, dissolution, performance bond, 

reorganization).
36. Id. § 1964(c).
37. Id. § 1962(a).
38. Id. § 1962(b).
39. Id. § 1962(c). See Tarlow, Using RICO Statute in Civil ¿//(gahon, Nat’l L.J., May 24, 1982, at 17, 

col. 3, for a general explanation of § 1962.
40. 18 U.S.C. § 1961(4) (1982).
41. H.R. Rep. No. 1549, 91st Cong., 2d Sess. 56, reprinted in 1970 U.S. Code Cong. & Ad. News 

4032
42. 18 U.S.C. § 1962 (1982). H.R. Rep. No. 1549, 91st Cong., 2d Sess. 56, reprinted in 1970 U.S. 

Code Cong. & Ad. News 4032.
43 18 U S C § 1961(1)(B) (1982). “Racketeering activity” means any act indictable under any ot 

certain provisions of the United States Code. Id. Although federal offenses are included by specific 
statutory references, state offenses are included by generic designation. See id

44. Id. § 1341. Each act of using the mails in furtherance of a scheme to defraud is a separate 
offense, even if there is but one scheme to defraud. Id

45. Id. § 1343 (wire fraud).

RICO prohibits the legal acquisition of or investment in an enterprise with 
money derived from a pattern of racketeering activity,37 the illegal acquisition 
of an enterprise through a pattern of racketeering,38 and participation in such 
an enterprise through a pattern of racketeering activity.39

The statute provides that “ ‘enterprise’ includes any individual, partnership, 
corporation, association or other legal entity, and any union or group of indi
viduals associated in fact although not a legal entity.”40 The House report on 
RICO states that “enterprise” is defined “to include associations in fact, as well 
as legally recognized associative activities. Thus, infiltration of any associative 
group by any individual or group capable of holding a property interest can be 
reached.”41

Racketeering is a prerequisite to commission of an offense under section 
1962.42 “Racketeering activity” is defined in terms of certain federal criminal 
statutes, as well as certain specific acts chargeable under state law.43 Racke
teering thus encompasses many illegal acts, but specifically includes the federal 
offenses of mail44 and wire fraud.45 To establish a “pattern” of racketeering, at 
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least two acts of racketeering activity are required, one of which must have 
occurred after October 15, 1970 (the effective date of the statute), and the latest 
of which must have occurred within ten years (excluding any period of impris
onment) after a prior act of racketeering.46

46. Id. § 1961(5):
47. Kleiner, 526 F. Supp. at 1021. Plaintiff claimed that the “racketeering activity” was the mailing 

of fraudulent interest statements to borrowers. The court implicitly accepted the facial validity of such 
a claim, but rejected the use of RICO for other reasons. Id. at 1022. See supra note 15 for a discussion 
of the court’s holding.

See also Coastal Steel Corp. v. Chemical Bank, No. 82-1714 (D.N.J. Oct. 27, 1982) (rejecting motion 
to dismiss prime-rate-fraud case where bank regularly mailed statements in which interest rates ex
ceeded proper rates); Willcutts v. Jefferson Trust & Savings Bank of Peoria, No. 81-1153 (C.D. Ill. Apr. 
21, 1982) (rejecting motion to dismiss because mail fraud involved in mailing false interest statements).

Mail fraud has been upheld as racketeering activity in RICO cases; see United States v. Weather
spoon, 581 F.2d 595, 602 (7th Cir. 1978) (defendant found to have engaged in five acts of racketeering 
activity in furtherance of scheme to defraud); Pames v. Heinold Commodities, Inc., 487 F. Supp. 645 
(N.D. Ill. 1980) (use of mail more than twice in furtherance of alleged scheme to defraud violates 18 
U.S.C. §§ 1341 and 1962(c) and provides basis for civil damages under § 1964(c)).

48. Morosani v. First Nat’l Bank of Atlanta, 703 F.2d 1220 (11th Cir. 1983) (per curiam) (RICO 
prime-rate-fraud case holding mail-fraud statute prohibits mailing of fraudulent interest statements).

49. According to Survey of the Law of Mail Fraud, 1975 U. III. L.J. 237, “(tjhe vast majority of’ 
courts recognize only these two elements. Some courts separate these into three elements. See White- 
Collar Crime: A Survey of Law, 18 Am. Crim. L. Rev. 169, 199 (1980) (discussing three elements of 
mail fraud as 1) formation of scheme with intent to defraud; 2) using or causing use of mail or of wires; 
3) in furtherance of fraudulent scheme).

The statute provides that
[wjhoever, having devised or intending to devise any scheme ... to defraud, ... for the 
purpose of executing such scheme or artifice or attempting so to do, places in any post office or 
authorized depository for mail, ... or knowingly causes to be delivered by mail . . . any 
. . . matter or thing, shall be fined not more than $1,000 or imprisoned not more than five 
years, or both.

18 U.S.C. § 1341 (1982).
50. United States v. Kreimer, 609 F.2d 126, 128 (5th Cir. 1980). The Kreimer court stated that

The statute does not forbid merely the use of the mails to perpetrate an act made criminal by 
law, it reaches any plan consummated by the use of mails, in which artifice or deceit is em
ployed to obtain something of value with the intention of depriving the owner of his property.

D. THE RACKETEERING ACTIVITY (MAIL AND WIRE FRAUD)

Plaintiffs bringing prime-rate-fraud cases have used the RICO private- 
cause-of-action provision to allege that banks have participated in the conduct 
of an enterprise through “a pattern of racketeering activity” under section 
1962(c). Specifically, recovery is based upon the bank’s use of the mail or 
wires, or both, to send fraudulent statements to borrowers.47 Plaintiffs allege 
that because the bank’s published prime rate is not in fact the cost of credit to 
its best commercial customers, the interest statements and corresponding 
materials sent by mail or wire from a bank to its customers fraudulently over
state interest and therefore qualify as racketeering activity under RICO.48

Courts generally require the presence of two elements in mail- and wire
fraud cases: a fraudulent scheme with intent to defraud and use of mail or 
wire to further the scheme.49

According to the Fifth Circuit, “the measure of fraud is its departure from 
moral uprightness, fundamental honesty, fair play and candid dealings in the 
general life of members of society.”50 “A scheme or artifice to defraud”51 
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could thus include any scheme contrary to public policy as long as the mails 
are used in its execution.* 51 52 While the plaintiff does not have to prove that the 
scheme was successful,53 the plaintiff still must meet the burden of showing 
that a scheme existed which would cause a financial loss to someone as a natu
ral result of its operation.54 Although the plaintiff must also prove specific 
intent to defraud, the courts have allowed this to be inferred from the totality 
of circumstances.55

Id. (citation omitted). The court added, however, that the “statute does not reject all business practices 
that do not fulfill expectations .... Its condemnation of a ‘scheme or artifice to defraud’ implicates 
only plans calculated to deceive. . . . Defendant [must have] had a ‘conscious knowing intent to de
fraud.’ ” Id. (citation omitted).

51. 18 U.S.C. 1341 (1982).
52. See United States v. Mandel, 591 F.2d 1347, 1360-64 (4th Cir. 1979) (public official violates mail

fraud statute by failing to disclose direct interest in matter that official supports, where letter sent to 
legislature concealed true facts).

53. Blachly v. United States, 380 F.2d 665, 672-73 (5th Cir. 1967).
54. United States v. Regent Supply Co., 421 F.2d 1174, 1182 (2d Cir. 1970).
55. E.g., Blachly, 380 F.2d at 676; Gusow v. United States, 347 F.2d 755, 756 (10th Cir. 1965).
56. 18 U.S.C. § 1341 (1982). See Survey of the Law of Mail Fraud, 1975 U. III. L.F. 248-49 (1975) 

and White-Collar Crime: A Survey of Law, 18 Am. Crim. L.Rev. 169, 199 (1980) for discussion of the 
relevant cases.

57. Blachly, 380 F.2d at 671.
58. E.g., Morosani v. First Nat’l Bank of Atlanta, 703 F.2d 1220 (11th Cir. 1983) (per curiam) (mail

ing fraudulent interest statements in furtherance of scheme violates § 1341 and is criminal activity 
within ambit of RICO); Coastal Steel Corp. v. Chemical Bank, Civ. No. 82-1714 (D.N.J. Oct. 27, 1983) 
(mailing of fraudulent interest statements in prime-rate-fraud case is mail fraud); Wilcutts v. Jefferson 
Trust & Savings Bank of Peoria, No. 81-1153 (C.D. Ill. Apr. 21, 1982) (same).

In order to prove that the mails have been used, a nexus between the mail
ings or wire communication and the fraudulent scheme must be demonstrated. 
That is, the plaintiff must prove that the defendant used the mails or caused 
the mails to be used “for the purpose of executing” the scheme.56

The practice of making loans at lower than the stated prime rate is a fraudu
lent scheme that meets the first requirement of mail- and wire-fraud law. 
Prime-rate “fraud” causes a financial loss to borrowers as a natural result of its 
operation because borrowers pay a higher rate of interest than they had con
tracted to pay. The requisite intent to defraud can be inferred from the fact 
that certain banks define the prime as the rate charged their best commercial 
customers, yet publish a prime rate well in excess of the rate they actually 
charge their best customers. Such practices easily fit the description of “a 
scheme reasonably calculated to deceive persons.”57

The requirement that the mailings be used “for the purpose of executing” 
the fraudulent scheme is met by the mailing of interest statements to borrow
ers. The actual mailing is merely a manifestation of a fraud that has been 
institutionalized in bank documents and computer files. To the extent such 
statements remind the borrower that future interest payments are due, they 
further the fraudulent scheme by eliciting payments based on the “artificial” 
prime rate. In sum, sending interest statements in furtherance of prime-rate 
“fraud” satisfies the elements of mail and wire fraud and therefore constitutes 
“racketeering activity” within the meaning of RICO.58
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II. Judicial Roadblocks

Although prime-rate fraud falls within the scope of RICO, many courts 
have erected roadblocks to civil recovery of treble damages under RICO. Ju
dicially imposed impediments generally fall within four categories: applying 
RICO only to organized crime; narrowly construing the definition of enter
prise; arguing that RICO should not create federal common-law fraud; and 
incorporating antitrust-type standing requirements in RICO cases.

A. THE ORGANIZED-CRIME REQUIREMENT

Although RICO’s stated purpose is “to seek the eradication of organized 
crime in the United States by strengthening the legal tools . . . , by establish
ing new penal prohibitions, and by providing enhanced sanctions and new 
remedies to deal with the unlawful activities of those engaged in organized 
crime,”59 the Act’s legislative history clearly envisions applications beyond 
traditional notions of organized criminal activity.60

Congress recognized that, prior to RICO, the laws were inadequate to re
move criminal influences from legitimate organizations.61 Congress rejected 
as too restrictive and possibly unconstitutional attempts by some members to 
define criminal activity in traditional “mafia” or “la cosa nostra” terms.62 The 
bill was passed with its broad language intact, buttressed by the high hopes of 
legislators63 who included in the Act’s statement of purpose an admonition to 
the courts to construe the title liberally so as to effectuate its remedial 
purpose.64

Yet when first faced with the spectre of a broad treble-damage provision, 
courts tended to ignore the legislative history and explanatory language of 
RICO. Instead, they relied upon the reference to organized crime in the Act’s

59. Pub. L. No. 91-452, § 1, 84 Stat. 922, 923 (1970). See 116 Cong. Rec. 35,193 (1970) (statement of 
Rep. Poff) (purpose of RICO to attack “subversion of our economic system by organized criminal 
activities”).

60. The Senate report, S. Rep. No. 612, 91st Cong., 1st Sess. (1969), on RICO does not claim, how
ever, that the listed offenses are committed primarily by members of organized crime; it claims only that 
those offenses are “characteristic of organized crime.” McClellan, The Organized Crime Act, (S. 30) or 
its Critics: Which Threatens Civil Liberties?, 46 Notre Dame Law. 55, 142 (1970).

61. According to the congressional Statement of Findings and Purpose:
[Organized crime continues to grow because of defects in the evidence gathering process of 
the law inhibiting the development of the legally admissible evidence necessary to bring crim
inal and other sanctions or remedies to bear on the unlawful activities of those engaged in 
organized crime and because the sanctions and remedies available to the government are un
necessarily limited in scope and intent.

Pub. L. 91-452, § 1, 84 Stat. 922, 923 (1970).
62. 116 Cong. Rec. 35,343 (1970) (House rejected Biaggi amendment proposing definition of organ

ized crime in colloquial sense as mafia or la cosa nostra). See Hanna Mining Co. v. Norcen Energy 
Resources, Ltd., Fed. Sec. L. Rep. (CCH) 98,742 (N.D. Ohio June 11, 1982) (discussing rejection of 
Biaggi amendment). See also Horn, Civil RICO Action: Weapon for Business Victims, Legal Times of 
Wash., Jan. 19, 1981, at 38 (“American jurisprudence has never embraced the notion of guilt by associ
ation,” consistent with the constitutional limitation of “predicating a conviction on status as opposed to 
conduct. Recognizing these limitations, Congress decided to define a racketeer by what he does, and not 
by his associates or manner of dress”).

63. See 116 Cong. Rec. 35,193 (1970) (statement by Rep. Poff) (“RICO was broadly drafted [in 
order] to allow attacks to be mounted on the sources of power and on all available fronts”).

64. 18 U.S.C. § 1961 (1982). See infra notes 145 to 154 and accompanying text (discussing whether 
RICO a penal or remedial statute). 
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statement of purpose and required plaintiffs to demonstrate a nexus between 
the racketeering activity and organized crime.65 Moreover, most courts ini
tially limited their reading of the Act to make it consistent with stereotypical, 
gangster-type views of organized crime. In Barr v. WUI/TAS, Inc.,bb for ex
ample, the court stated that RICO was not intended to create a private cause of 
action where the defendant was not a member of a society of criminals operat
ing outside the law.67 The court in Adair v. Hunt International Resources 
Corp.?*  decided a few years later, cited Barr in explaining that while a mean
ingful definition of organized crime was not possible, the court would never
theless interpret RICO to apply only to entities involved in organized crime or 
activities within the penumbra of that phrase.69 The district court in Kleiner 
reasoned that because the challenged banking practice had not traditionally 
been treated as a criminal activity, the claim could not fall within RICO.70

These cases were typical of an early judicial trend holding RICO inapplica
ble to nongangster-type criminals because the courts relied on a limited read
ing of the legislative history of the Act. More recently, however, some courts 
have recognized that RICO should not be limited to members of “organized 
crime” in the classic mobster sense.71 The Eighth Circuit recently addressed

65. E.g, Adair v. Hunt Int’l Resources Corp., 526 F. Supp. 736 (N.D. Ill. 1981). The court in Adair 
refused to apply RICO to real-estate fraud, and concluded that the Act was aimed not at legitimate 
business organizations, but at combating organized crime. Id. at 747.

The court’s reasoning is inconsistent with its holding, however. After discussing the Act’s broad 
wording and its lack of explicit reference to organized crime, as well as the House’s rejection of Biaggi’s 
mafia amendment, the court nevertheless concluded that the Act is limited to entities involved with 
organized crime or activities within the penumbra of that phrase. Id.

66. 66 F.R.D. 109 (S.D.N.Y. 1975).
67. Id. at 113. Plaintiffs brought a class-action suit against a telephone-answering company, alleging 

that defendants had illegally padded bills by falsely increasing the number of message units billed. 
Plaintiffs sought leave to amend their complaint to allege a RICO violation. Id.

68. 526 F. Supp. 736 (N.D. Ill. 1981).
69. Id. at 747.
70. 526 F. Supp. at 1022. The court did not say who determined that bank fraud was not tradition

ally recognized as a form of criminal activity. This reasoning was rejected on appeal in Morosani, in 
which the 11th Circuit said that obtaining money by false pretenses clearly falls within the traditional 
definition of criminal activity. 703 F.2d at 1220.

71. E.g., Moss v. Morgan Stanley, Inc., 719 F.2d 5, 21 n.7 (2d Cir. 1983) (language of statute does not 
premise RICO violation on proof or allegation of any connection with “organized crime”); Schacht v. 
Brown, 711 F.2d 1343, 1354-55 (7th Cir. 1983) (court rejected requirement of organized-crime nexus in 
RICO insurance-fraud suit); Bennett v. Berg, 685 F.2d 1053 (8th Cir. 1982) (in suit for fraud by resi
dents against retirement community, court held that suits under RICO not limited to contexts in which 
ties to organized crime alleged); United States v. Uni Oil. Inc., 646 F.2d 946, 953 (5th Cir. 1981) (mem
bership in organized crime not necessary element to establish RICO violation); United States v. 
Grande. 620 F.2d 1026, 1030 (4th Cir. 1980) (rejecting argument that RICO applies only to organized 
crime in classic “mobster” sense); United States v. Aleman, 609 F.2d 298, 303 (7th Cir. 1979) (court 
applied RICO to enterprise that engaged in three home robberies in Indiana and Illinois, finding that 
coverage of RICO reaches far beyond organized crime to encompass less serious offenses); United 
States v. Campanale, 518 F.2d 352, 363 (9th Cir. 1975) (Congress focused on kinds of activities engaged 
in, not on who engages in those activities); Mauriber v. Shearson/American Express, Inc., 567 F. Supp. 
1231, 1239 (S.D.N.Y. 1983) (plain language of RICO does not require plaintiffs to allege defendants 
affiliated with organized crime); Mooney v. Fidelity Union Bank, Nos. 82-3192, 82-3193, slip op. at 5 
(D.N.J. Mar. 23, 1983); Charing Cross, Inc. v. Riggs Nat’l Bank, No. CV-82-1116, slip op. at 9-10 
(D.D.C. Oct. 7, 1983); Mauriber v. Shearson/American Express, Inc., 546 F. Supp. 391, 396 (S.D.N.Y. 
1982) (rejecting Barr and its progeny in concluding RICO applies to securities-fraud action); Coastal 
Steel Corp. v. Chemical Bank, No. 82-1714, slip op. at 14 (D.N.J. Oct. 27, 1982); Wilcox Dev. Co. v. 
First Interstate Bank, Nos. 81-1127BE, 81-228BE, 81-754BE (D. Or. Apr. 19, 1982); Eng v. Berg, 511 F. 
Supp. 1146, 1155 (E.D. Pa. 1981) (in suit alleging federal securities-law violations, RICO requires 
neither pleading nor proof of nexus with organized crime). 
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the debate on the organized-crime requirement in Bennett v. Berg?2 stating 
that “the better reasoned approach is one which rejects any attempt to inter
pret RICO as creating a status offense aimed only at organized crime in any 
colloquial sense of that phrase. . . . [It] is aimed more broadly at organized 
criminal activity as well.”72 73 After citing the legislative history,74 including the 
rejection of the amendment defining organized crime as the mafia, the court 
concluded that RICO suits are not limited to contexts in which a tie to organ
ized crime is alleged.75

72. 685 F.2d 1953 (8th Cir. 1982).
73. Id. at 1063.
74. Id. (citing statement of Rep. Poff, 116 Cong. Rec. 35,344 (1970), that “[organized crime] servejs] 

simply as a shorthand method of referring to a large and varying group of individual criminal offenses 
committed in diverse situations”).

75. 685 F.2d at 1063. See also Civil RICO: The Temptation and Impropriety of Judicial Restriction, 95 
Harv. L. Rev. 1101, 1106-09 (1982) (concluding Congress intended RICO apply to statutory violators 
without links to organized crime).

76. 685 F.2d at 1060.
77. 18 U.S.C. § 1962(c) (1982).
78. United States v. Elliot, 571 F.2d 880, 903 (5th Cir.) (RICO applies to those who participate either 

directly or indirectly in enterprise’s affairs through pattern of racketeering activity), cert, denied, 439 
U.S. 953 (1973). decora'United States v. Starnes, 644 F.2d 673, 679 (7th Cir. 1981).

79. 18 U.S.C. § 1961(4) (1982). See supra notes 40 to 41 and accompanying text (discussing “enter
prise” definition of RICO).

80. United States v. Turkette, 452 U.S. 576, 585 (1980).
81. United States v. Grzywacz, 603 F.2d 682, 685-86 (7th Cir. 1979).
82. United States v. Forsythe, 560 F.2d 1127, 1136 (3d Cir. 1977).
83. United States v. Frumento, 563 F.2d 1083, 1092 (3d Cir. 1977), cert, denied, 434 U.S. 1072 (1978).
84. United States v. Huber, 603 F.2d 387, 393-94 (2d Cir.), car/. denied, 445 U.S. 927 (1979).
85. United States v. Martino, 648 F.2d 367, 394 (5th Cir. 1981).
86. Id.
87. 452 U.S. 576 (1980).
88. Id. at 583. See United States v. Anderson, 626 F.2d 1358, 1365 (8th Cir.) (“enterprise” signifies 

association substantially different from acts forming “pattern of activity”), cert, denied, 450 U.S. 912 

B. THE ENTERPRISE REQUIREMENT

RICO reaches only a pattern of racketeering committed by an enterprise. 
Thus, RICO requires more than proof of acts of racketeering,76 and some 
courts have impeded recovery under RICO by imposing an “enterprise” 
requirement.

RICO makes it unlawful for any person to conduct the affairs of an enter
prise through a pattern of racketeering activity77 and applies to those who par
ticipate either directly or indirectly in the enterprise’s affairs.78 Under RICO’s 
broad definition,79 an “enterprise” can be legitimate or illegitimate,80 and has 
been held to include a police department and individual police officers,81 mag
istrates and constables in an agency,82 state governmental agencies,83 and a 
group of corporations.84 The person involved need not be aware of all racke
teering activities of each partner in the enterprise in order to be held responsi
ble for racketeering acts,85 as long as the person knows something of their 
racketeering activities.86 87

In United States v. TurketteF1 the Supreme Court interpreted RICO to re
quire that the “enterprise” exist separately from the pattern of racketeering 
activity, but held that, in particular cases, proof of a “pattern of activity” may 
coalesce with proof of the existence of the enterprise.88 The enterprise must 
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exist and a nexus must be shown between the enterprise and the pattern of 
racketeering activity, but the enterprise need not have any economic signifi
cance independent of the pattern of racketeering activity.89

(1980); United States v. Lemm, 680 F.2d 1193, 1200-1201 (8th Cir. 1982) (“enterprise” distinct from 
pattern of racketeering activity).

89. Moss v. Morgan Stanley, Inc., 719 F.2d 5, 22 (2d Cir. 1983).
90. Bays v. Hunter Savings Ass’n, 539 F. Supp. 1020 (S.D. Ohio 1982).
91. Id. at 1024 (where directors of bank satisfy statutory language in § 1962 as “persons,” they may 

be added as additional defendants). See Van Schaick v. Church of Scientology, 535 F. Supp. 1125, 
1136 (D. Mass. 1982) (RICO clearly envisions relationship between “person” and “enterprise” as ele
ment of § 1962(c) offense).

92. Fields v. National Republic Bank of Chicago, 546 F. Supp. 123, 124-25 (N.D. Ill. 1982).
93. 18 U.S.C. § 1962(c) (1982) reads:

It shall be unlawful for any person employed by or associated with any enterprise engaged in, 
or the activities of which affect, interstate or foreign commerce, to conduct or participate, 
directly or indirectly, in the conduct of such enterprise’s affairs through a pattern of racketeer
ing activity ....

94. Id. § 1961(4).
95. Id. § 1961(3).
96. United States v. Turkette, 452 U.S. at 583.
97. See Obst v. United States Postal Serv., 427 F. Supp. 696 (N.D. Calif. 1977):

[Under agency law,] an employee acts within the scope of his employment, and his employer 
may be found liable for those acts, if (1) the employee’s conduct was authorized by the em
ployer, either expressly or implicitly; or (2) the conduct occurred during performance of serv
ices benefitting [s/c] employer, directly or indirectly; or (3) the conduct, even though not 
expressly or impliedly authorized, was an incidental event connected with employee’s as
signed work.

Id. at 698 (citations omitted).
In Edwards & Hanly v. Wells Fargo Sec. Clearance Corp., 458 F. Supp. 1110, 1126 (S.D.N.Y. 1978), 

the court found that the employer controlled its agent so that, absent a showing by the employer of its 
good faith, the employer would be liable for the agent’s violations of the Securities Exchange Act.

See generally 1 F.R. Mechem, A Treatise on the Law of Agency § 1033 (2d ed. 1914). An agent 
authorized to loan money is presumed to be authorized to loan at lawful interest rates only, but if the 

In Bays v. Hunter Savings Association,90 section 1962 was read to require 
that a “person” be separate from an “enterprise.”91 92 This reading of the statute 
was followed in Fields v. National Republic Bank of Chicago f and comports 
with a careful reading of section 1962(c).93 The “person” requirement may 
prove troublesome, however, if the “enterprise” is the bank and the “person” is 
an officer of the bank, since it is the bank that the plaintiff wishes to reach.

A bank may fit the definition of either an “enterprise”94 or a “person”95 
under the Act. If, however, the bank is considered a “person” and the bank’s 
holding company is considered an “enterprise,” then, under section 1962(c), 
the bank could be held liable for conducting the parent enterprise’s affairs 
through a distinct pattern of racketeering activity (mail fraud) because, as re
quired by the Supreme Court, the racketeering activity is distinct from the 
enterprise.96 Similarly, if the bank is considered an “enterprise” under section 
1962, then the bank officer in charge of the loan, or any other involved bank 
official, could be considered the “person” under the act. Bringing suit under 
this theory seems initially less attractive because the bank officer would be 
liable separately from the enterprise (the bank). Agency law, however, sug
gests that recovery from the bank could still be successful, since arguably the 
loan officer was merely an agent working within the scope of his employment 
for a principal, the bank.97 Applying agency law to RICO would permit recov
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ery from the bank—despite the bank’s technical existence, under judicial inter
pretations of RICO, as an “enterprise” that normally is not liable for damages.

To avoid a court’s obfuscation of the relationships between a “person” and 
an “enterprise,” the safer course is to sue the bank and its officials, naming 
bank officers individually as plaintiffs. Naming a holding company as an “en
terprise” is a less attractive alternative because success then depends upon a 
court’s willingness to interpret the Act’s definitions broadly. A third alternative 
exists: The “enterprise” can be defined as the bank “in association with” the 
bank officers who are responsible for the individual loan. This wording per
mits each “associate” to be named as a defendant “person,” yet still allows the 
court to find the group of “associates” to be a separately existing 
“enterprise.”98

principal has authorized usurious interest rates and has participated in and ratified the act, the principal 
is held responsible for actions of its agent. Id.

98. Legal Times of Wash., Jan. 19, 1981, at 39.
99. Adair v. Hunt Int’l Resources Corp., 526 F. Supp. 736, 748 (N.D. Ill. 1981). Accord Barr v. 

WUI/TAS, Inc., 66 F.R.D. 109, 113 (S.D.N.Y. 1975)
100. Bayly Corp. v. Marantette, Fed. Sec. L. Rep. (CCH) H 98,834, at 94,291 (D.C. Cir. Oct. 19, 

1982).
101. Schacht v. Brown, 711 F.2d 1343, 1353 (7th Cir. 1983) (RICO broad enough to reach common

law fraud). Accord Bennett v. Berg, 685 F.2d 1053, 1063 (8th Cir. 1982) (scope of RICO greater than 
“Organized Crime” in any colloquial sense); Mauriber v. Shearson/American Express, Inc., 567 F. 
Supp. 1231, 1239 (S.D.N.Y. 1983) (same); Mauriber v. Shearson/American Express, Inc., 546 F. Supp. 
391, 396 (S.D.N.Y. 1982) (Congress intended some overlap of securities laws and RICO liability.)

102. United States v. Vignola, 464 F. Supp. 1091 (E.D. Pa.), aff'd, 605 F.2d 1199 (3d Cir.) (in passing 
RICO, Congress intended to prohibit behavior commonly perpetrated by members of organized crime), 
cert denied, 444 U.S. 1072 (1979).

103. Schacht, 711 F.2d at 1354-55; Hanna Mining Co. v. Norcen Energy Resources, Ltd., Fed. Sec. 
L. Rep. (CCH) ]| 98,742, at 93,738 (N.D. Ohio June 11, 1982) (since no restriction on § 1964(c) ap
peared in RICO and Congress aware it was enlarging federal jurisdiction, contention that RICO does 
not create cause of action for federal securities laws lacks merit).

104. 452 U.S. 576 (1980).
105. Id. at 586-87.

c. creating common-law fraud

Courts have also refused to apply RICO in prime-rate-fraud cases on the 
ground that the Act was not intended to create a federal private cause of action 
upon common-law claims.99 The United States Court of Appeals for the Dis
trict of Columbia Circuit has specifically stated that RICO has no application 
as a federal common law of fraud or as an alternative or cumulative remedy 
for plaintiffs alleging securities fraud.100

Some courts expressly reject cases that restrict recovery on these grounds, 
recognizing that Congress intended some overlap of laws101 in order to permit 
the federal government to regulate particular racketeering activities.102 Since 
Congress was well aware that it was enlarging federal jurisdiction in both 
criminal and civil law, restrictions on the reach of RICO should come from 
Congress, not from the courts.103

The Supreme Court shed light on this issue in United States v. Turkette,104 in 
which the Court stated that Congress, while acknowledging that RICO would 
make federal crimes of acts that are already crimes under state law,105 never
theless felt that existing law was inadequate to address the problems of organ
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ized criminal activity.106 Because Congress did not exceed the scope of its 
authority in enacting RICO, the Court concluded that “the courts are without 
authority to restrict the application of the statute.”107

106. Id. at 586.
107. Id. at 587. Congress stated that “organized crime activities . . . seriously burden interstate and 

foreign commerce, threaten the domestic security, and undermine the general welfare of the Nation and 
its citizens.” Statement of Findings and Purpose of the Organized Crime Control Act of 1970, Pub. L. 
No. 91-452 § 1, 84 Stat. 922, 923 (1970).

108. 103 S. Ct. 683 (1983).
109. Id. at 690. Justice Marshall wrote that the Court has

repeatedly recognized that securities laws combating fraud should be construed “not techni
cally and restrictively but flexibly to effectuate [their] remedial purposes.” . . . [W]e hold that 
the availibility of an express remedy under Section 11 of the 1933 Act does not preclude 
defrauded purchasers . . . from maintaining an action under Section 10(b) of the 1934 Act.

Id. (citations omitted).
110. Cenco Inc. v. Seidman & Seidman, 686 F.2d 449, 457 (7th Cir. 1982) (civil damage remedy 

created on behalf of owners, customers, and competitors, not on behalf of suppliers of equipment or of 
financial or legal services, because Congress unlikely to create damage remedy for those suffering “indi
rectly” from violation).

111. Erlbaum v. Erlbaum, Fed. Sec. L. Rep. (CCH) (| 98,772 at 93,922 (E.D. Pa. July 13, 1982) 
(injury allegedly caused by defendant operating or investing in enterprise through racketeering activ
ity). The interpretation of the statute at issue in Erlbaum is incorrect because, contrary to the purpose 
of the Act, the court limits treble-damage recovery only to those injured by racketeers who invest in or 
operate legitimate enterprises. See supra note 80 and accompanying text (RICO “enterprise” can be 
illegitimate).

112. North Barrington Dev., Inc. v. Fanslow, 547 F. Supp. 207, 211 (N.D. Ill. 1980) (plaintiff must 
allege competitive injury in order to state cause of action under § 1964(c)). The court borrowed from 
antitrust law the theory that a civil remedy is available only to those injured as competitors through the 
operation of a business pursuant to a pattern of racketeering. But see Schacht v. Brown, 711 F.2d at 
1357 (rejecting competitive injury, direct injury, and all other antitrust-type standing requirements as 
contrary to intent and language of RICO); Mauriber v. Shearson/American Express, Inc., 567 F. Supp. 
1231, 1240 (S.D.N.Y. 1983) (legislative history shows Congress rejected efforts to add antitrust-like 
standing requirements).

113. Landmark Savings & Loan v. Rhoades, 527 F. Supp. 206, 208 (E.D. Mich. 1981) (language of 
RICO similar to treble-damage provision of § 4 of Clayton Act).

The Supreme Court recently reinforced this interpretation. In Herman & 
McLean v. Huddleston,108 the Court addressed the issue whether a private right 
of action is diminished by the existence of another, narrower form of redress. 
The Court suggested that plaintiffs should not be barred from bringing suit in 
federal court simply because they have access to redress in state courts.109 Al
though Herman was a securities fraud case, the Court’s reasoning is equally 
applicable to the issue of private rights of action in RICO. In sum, RICO 
recovery for prime-rate fraud should be allowed, despite the existence of other 
federal and state fraud laws.

D. ANTITRUST-TYPE STANDING REQUIREMENTS

The fourth barrier to civil RICO recovery is the judicial imposition of anti
trust-like standing requirements. Courts have imposed three basic standing 
requirements upon a civil RICO recovery. A plaintiff must show direct in
jury,110 2) caused by the enterprise,111 and 3) injuring the plaintiff 
competitively.112

Courts upholding these standing requirements advance four reasons for 
their decisions: the similarity in wording of section 4 of the Clayton Act and 
section 1964(c) of RICO;113 the desire to restrict RICO treble-damage recov
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ery;114 interpreting section 1964(c) to require that an injury be caused by a 
violation of section 1962;115 and interpreting RICO as a congressional wish to 
deter only organized crime116 and to avoid creating federal common-law 
fraud.117 The imposition of such standing requirements, however, is based 
upon an incorrect interpretation of RICO’s legislative history and Congress’ 
purpose in enacting the statute.118

114. Cenco, Inc. v. Seidman & Seidman, 686 F.2d 449, 457 (7th Cir. 1982) (court concerned with 
“waves” of treble-damage suits).

115. Erlbaum v. Erlbaum, Fed. Sec. L. Rep. (CCH) (| 98,772, at 93,922 (E.D. Pa. July 13, 1982) 
(injury may be caused by defendant’s illegitimate advantage derived from operating or investing in 
enterprise through racketeering activity).

116. Id. at 93,923.
117. Id.
118. Schacht v. Brown, 711 F.2d at ¡357 (interpretation requiring “competitive injury” does not fully 

credit congressional intent or fulfill purposes of RICO).
119. The House Committee report states merely that “subsection [1964] (c) provides for the recovery 

of treble damages by any person injured in his business or property by reason of the violation of 
§ 1962.” H.R. Rep. No. 1549, 91st Cong., 2d Sess. 58, reprinted in 1970 U.S. Code Cong. & Ad. News 
4034. See also Dissenting Views of Representative John Conyers, Jr., Representative Abner Mikva and 
Representative William F. Ryan on the Organized Crime Control Act, in H.R. Rep. No. 1549, 91st 
Cong., 2d Sess. 187-188, reprinted in 1970 U.S. Code Cong. & Ad. News 4076, 4081-84 (discussing 
§ 1964(c)). See infra note 125 for discussion of Congressman Mikva’s proposed frivolous-suits amend
ment to § 1964(c).

120. See S. Rep. No. 612, 91st Cong., 1st Sess. 24 (1969) (text of § 1964 of S. 30).
121. 115 Cong. Rec. 9567 (1969) (statement of Sen. McClellan). Without such harsh financial pen

alties, it was contended, infiltrated organizations would be run by a new leader after conviction of the 
old leader, and "the organizations which are the real threat [would] not be affected.” Id.

122. 116 Cong. Rec. 35,193-97 (1970) (discussing RICO remedies); id. at 35,196 (statement of Rep. 
Celler); see id. at 35,197 (statement of Rep. McCullough) (Title IX creates civil remedies “such as are 
found in antitrust law”).

123. The Clayton Act states that “[any] person who shall be injured in his business or property by 
reason of anything forbidden in the antitrust laws may sue therefor in any district court . . . and shall 
recover threefold the damages by him sustained, and the cost of suit, including a reasonable attorney’s 
fee.” 15 U.S.C. § 15 (1982).

124. 115 Cong. Rec. 9507 (1969) (statement of Sen. McClellan).
125. 116 Cong. Rec. 35,342 (1970). Congressman Mikva offered an amendment that would have 

limited use of § 1964(c) by providing that “any such person who brings a frivolous suit, or a suit for the 
purpose of harassment shall be subject to treble damages for injury to defendant, or to his business or 
property." Id. The amendment was rejected by committee vote of 45-23. Id.

Legislative comment on section 1964(c) is sparse.119 The House Committee 
on the Judiciary added section 1964(c) as an amendment to Senate bill S. 30, 
which lacked a civil cause of action.120 This section was enacted in order to 
inflict harsh financial penalties upon violators of the statute.121 The section 
was specifically discussed only when Congress began modeling a civil cause of 
action upon section 4 of the Clayton Act.122

In drafting section 1964(c), Congress borrowed the treble-damages language 
of section 4 of the Clayton Act, which provides for a private antitrust cause of 
action.123 In order to keep the breadth of RICO alive, however, Congress spe
cifically sought to exclude the Clayton Act’s judicially created impediments to 
private recovery, such as standing and proximate-cause requirements.124 A 
desire to avoid restricting RICO is also manifested by the House Judiciary 
Committee’s rejection—by an almost two-to-one margin—of a proposed 
amendment to section 1964(c) which ostensibly would have prevented “frivo
lous” suits.125

From its inception, RICO was designed to be stronger than the antitrust 
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laws.126 RICO was enacted as a separate statute to combat organized crime 
and to avoid a “commingling of criminal enforcement goals with the goals of 
regulating competition.”127 The ABA, a strong proponent of the RICO bill,128 
recommended adoption of antitrust-type enforcement machinery,129 but spe
cifically cautioned against placing “inappropriate [antitrust] obstacles in the 
way of persons injured by organized crime who might seek treble damage re
covery.”130 While antitrust-type standing requirements limit the right of sec
tion 1964(c) recovery to those who can demonstrate competitive injury caused 
by racketeering activity (a rule that leaves undisturbed racketeers whose activ
ity does not infringe on their competitor’s markets),131 the more serious nature 
of RICO crimes prompted Congress to eschew such impediments as standing 
requirements and to embrace strong enforcement mechanisms.132 Congres
sional references to antitrust provisions reflected an effort to structure an effec
tive damage provision, not a decision to restrict the availability of treble 
damages.133

126. Blakey & Gettings, Racketeer Influenced and Corrupt Organizations (RICO) Basic Concepts - 
Criminal and Civil Remedies, 53 Temp. L.Q. 1009, 1042 (1980).

127. 115 Cong. Rec. 6995 (1969) (Report of Antitrust Section of the ABA on S. 2048 and S. 2049 
(predecessors of RICO)). For a judicial analysis concluding that § 1964(c) was enacted to avoid the 
restrictive precedents of antitrust jurisprudence, see State Farm Fire & Casualty Co. v. Estate of Caton, 
540 F. Supp. 673, 682 (N.D. Ind. 1982).

128. See 116 Cong. Rec. 35,295 (1940) (statement of Rep. Poll) (ABA among earliest and stoutest 
proponents of retooling antitrust machinery for RICO).

129. 115 Cong. Rec. 6995 (1969) (Report of Antitrust Section of the ABA on S. 2048 and S. 2049).
130. Id. (Report of Antitrust Section of American Bar Association on S. 2048 and S. 2049 states 

application of antitrust standing and proximate-cause requirements to organized crime would create 
unnecessary obstacles in way of persons injured by organized crime who might seek treble-damage 
recovery).

131. Hanna Mining Co. v. Norcen Energy Resources, Ltd., Fed. Sec. L. Rep. (CCH) H 98,742, at 
93,739 (N.D. Ohio June 11, 1982) (rejecting contention of North Barrington that RICO does not provide 
damages to direct victims of predicate offenses, but only to those victims who can claim competitive 
injury from illegal advantage gained by defendant who operated or invested in enterprise through 
racketeering activity).

132. Schacht v. Brown, 711 F.2d at 1357-58 (antitrust laws concerned with market efficiency rather 
than deleterious effects of concentrated market power itself, while exercise of social power by organized 
crime thought to be malum in se).

133. Id.
134. Id.
135. Techniques in the Investigation and Prosecution of Organized Crime, Materials 

on RICO 572 (Blakey ed. 1980) [hereinafter cited as Materials on RICO].
136. S. Rep. No. 617, 91st Cong., 1st Sess. 1-2, 81 (1969).
137. 116 Cong. Rec. 35,295 (1970) (statement of Rep. Poff).
138. See Bennett v. Berg, 685 F.2d at 1059 (few countervailing reasons to lessen impact of RICO 

remedies by imputing antitrust-type standing limitations)
Section 4 of the Clayton Act is held to require proof of “but for” causation and a legally cognizable 

relationship between defendant and plaintiff. As a result, it has been held that only direct injury is 

While the language of RICO is similar to that of the antitrust statutes, the 
purpose is markedly different. The antitrust laws have an economic focus 
designed to regulate fair trade and to preserve competition.134 The destruction 
of an antitrust defendant—often a legitimate business engaging in something 
other than predatory conduct—would lessen competition or increase concen
tration within an industry.135 RICO, on the other hand, is aimed at eradicat
ing a fundamentally corrupt activity.136 Because the purpose of the RICO civil 
cause of action is to destroy racketeering influence in an enterprise,137 RICO is 
much less concerned with protecting defendants.138 It is designed to compen
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sate victims for injuries suffered from racketeering rather than to maintain a 
competitive economy. Moreover, the activities regulated under RICO have no 
justification in sound public policy. There are, therefore, fewer reasons to 
lessen the impact of remedies on RICO defendants than there are in a typical 
antitrust case.139 In fact, putting some types of defendants out of business 
would further the purpose of RICO.140 If, as argued earlier, prime-rate fraud 
constitutes racketeering under RICO, then the logic of the Act dictates al
lowing private treble-damage recovery in order to destroy that racketeering 
influence.

compensable; consequently, recovery from a defendant is more difficult. Blakey & Gettings, supra note 
126, at 1041.

139. Blakey & Gettings, supra note 126, at 1042.
140. Materials on RICO, supra note 135, at 573.
141. Id.
142. See Hempstead Bank v. DuBuoana, 72 A.D.2d 595, 421 N.Y.S.2d 95 (N.Y. App. Div. 1979) 

(where bank “knowingly” charged usurious rate of interest within meaning of statute, court held bank 
forfeited all interest charged in transaction and liable for statutory penalty of double interest, calculated 
on basis of entire amount of interest paid, not merely excess).

143. 18 U.S.C. § 1964(c) (1982).
144. W. Prosser, Handbook of the Law of Torts § 2 (4th ed. 1971).
145. See, e.g, United States v. United States Gypsum Co., 438 U.S. 422, 443 n.19 (1978) (Court 

stated that first section of Sherman Act, being remedial in nature, would be construed liberally with 
view towards promoting its objective; penal statute would be construed narrowly); FTC v. Mandel 
Bros., Inc., 359 U.S. 385, 389 (1959) (Fur Products Labeling Act held remedial and therefore construed 
liberally); Black v. Magnolia Liquors, 355 U.S. 24, 26 (1957) (Federal Alcohol Administration Act held 
remedial and therefore construed liberally); Rayonier, Inc. v. Polson, 400 F.2d 909, 922 (9th Cir. 1968) 
(Washington State “timber trespass” statute held penal and therefore construed strictly).

The banking industry is the repository of a public trust and is, therefore, 
held to a high standard of truthfulness and fair dealing. Treble-damage 
awards could cause some short-term dislocation in the banking community, 
but would also encourage a more honest functioning of the credit market over 
time.141 Though these potential awards may seem high, they are commensu
rate with present statutory penalties for violations of usury laws.142

III. Drawing Parameters For Liability Under RICO

Section 1964(c) permits a civil action for treble damages, plus costs and at
torney’s fees, for a person who is “injured in his business or property” as a 
result of racketeering activity.143 The section thus provides a far more power
ful mechanism for the control of racketeering than does the common law, 
which does not recognize multiple damages.144 Yet the section fails to provide 
any guidelines for determining what may be included within treble-damage 
calculations.

a. penal versus remedial nature of RICO

Because section 1964(c) is silent as to the elements of damages, it is neces
sary to determine whether the statute is remedial (compensatory) or penal (pu
nitive) in nature. A penal statute is interpreted strictly; the refief expressly 
provided for under such statutes is exclusive and cannot be extended by impli
cation.145 If RICO is viewed as a penal statute, recovery under section 1964(c) 
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would be limited to a narrow interpretation of damages plus costs and attor
ney’s fees.

In State Farm Fire & Casualty Co. v. Estate of Caton,'46 the only RICO case 
that thoroughly addresses the penal versus remedial dilemma, the court re
jected contentions that section 1964(c) should be construed as penal in na
ture.147 The court applied the three factors of Smith v. No. 2 Galesburg Crown 
Finance Corp.148 to determine independently whether the action was penal or 
remedial. These factors are whether the purpose of the Act is to redress indi
vidual wrongs or wrongs to the public; whether the recovery runs to the indi
vidual or to the public; and whether the authorized recovery is 
disproportionate to the harm suffered.149 The court found that because section 
1964(c) provides that “any injured person” may sue. the purpose of the section 
is to redress wrongs committed against individuals, with the purpose of mak
ing them whole.150 Treble damages are not disproportionate to harm caused 
by the defendant because this penalty serves to “liquidate uncertain actual 
damages and encourage the victim to bring suit to redress the violation.”151 
Moreover, as both the State Farm court152 and the Supreme Court in United 
States v. Turkette'53 noted, Congress explicitly stated that RICO was remedial 
in purpose. Thus, both the plain language of the Act and its legislative history 
make clear that RICO is a remedial statute and, accordingly, that recovery 
under section 1964(c) should not be narrowly construed.154

Because the scope of section 1964(c) remains undefined, it is useful to ex
amine analogous statutory treble-damage and banking case law in order to 
draw parameters for prime-rate-fraud damage recovery under RICO. Al
though antitrust standing requirements pose unnecessary obstacles to bringing 
a RICO suit,155 judicial construction of the substantive elements of antitrust 
damage law is instructive in construing section 1964(c). Standing require
ments restrict access to the judiciary, limiting the substantive claims courts are 
able to hear. The stringency or lack of stringency of standing requirements in 
any given field of law is based upon policy considerations.156 Though underly
ing policy considerations may be different, the rejection of limitations on ac-

146. 540 F. Supp. 673 (N.D. Ind. 1982)
147. Id. at 682.
148. Smith v. No. 2 Galesburg Crown Finance Corp., 615 F.2d 407 (7th Cir. 1980), cited in State 

Farm, 540 F. Supp. at 680.
149. No. 2 Galesburg, 615 F.2d at 414, cited in State Farm, 540 F. Supp. at 681.
150. State Farm, 540 F. Supp. at 681.
151. Materials on RICO, supra note 135, at 504.
152. 540 F. Supp. at 681.
153. 452 U.S. at 587 (§ 904 specifies that “(t]he provisions of this title shall be liberally construed to 

effectuate the remedial purposes”).
154. For commentators’ views, see Blakey & Gettings, supra note 126. Blakey and Gettings wrote: 

RICO is not a criminal statute; it does not make criminal conduct that before its enactment 
was not already prohibited, since its application depends on the existence of “racketeering 
activity” that violates an independent criminal statute. In addition, its standards of unlawful
. . . conduct are sanctioned by both criminal and civil remedies. RICO, in short, is a “reme
dial” statute.

Id. at 1021 n.71.
155. See supra notes 110 to 142 and accompanying text (arguing antitrust-type standing requirements

not appropriate for RICO. . ,
156> Cf. Allen v. Wright, 52 U.S.L.W. 5110, 5114 (U.S. July 3, 1984) (Article III standing doctrine 
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cess to the courts should not necessarily preclude reference to substantive 
issues adjudicated by the courts. On the contrary, the substantive issues that 
are able to survive the strict standing requirements should be drawn upon 
when the case law in an analogous area is sparse.

In Story Parchment Co. v. Paterson Parchment Paper Co.,i51 the Supreme 
Court stated the general rule as to recovery for uncertain damages in a treble
damage setting.* * 157 158 The Court distinguished between the measure of proof nec
essary to establish the “fact” of damage and that necessary to enable the jury 
to fix the “amount” of damage.159 The Court separated the two measures on 
the ground that

“embraces severally judicially self-imposed limits on the exercise of federal jurisdiction” out of concern
for properly limited role of courts in democratic society).

157. 282 U.S. 555 (1931).
158. Id. at 562-63.
¡59. Id. at 562.
160. Id. at 563.
161. The Story Parchment court also stated

The general rule is, that all damages resulting necessarily and immediately and directly from 
the [wrong] are recoverable, and not those that are contingent and uncertain. The latter 
description embraces . . . such only as are not the certain result of the breach, and does not 
embrace such as are the certain result, but uncertain in amount.

Id. (citation omitted).
162. Materials on RICO, supra note 135, at 572.
163. See supra notes 136 to 140 and accompanying text (RICO intended to control activities which 

have absolutely no social justification.)
164. Hanover Shoe, Inc. v. United Shoe Mach. Corp., 392 U.S. 481, 489 (1968).

[w]here the tort itself is of such a nature as to preclude the ascertain
ment of the amount of damages with certainty, it would be a perver
sion of fundamental principles of justice to deny all relief to the 
injured person, and thereby relieve the wrongdoer from making any 
amend for his acts.160

As long as the approximation of damages is “a matter of just and reasonable 
inference,” the wronged party should be allowed to recover.161

The policy argument for recovery of damages in Story Parchment is even 
stronger under RICO than in antitrust law.162 The goal of antitrust is to pro
mote competition within the economy, while RICO is aimed at controlling 
fundamentally corrupt activities. As reflected in congressional debate on 
RICO, the need to require the wrongdoer to “make amends” is all the more 
compelling in the case of inherently corrupt activities.163

Once the fact of damage is established, the analysis must turn to specific 
damage recovery. It is well settled in antitrust law that a buyer has made out a 
prima facie case of injury and damage within the meaning of section 4 of the 
Clayton Act by showing that the price paid by the buyer for materials 
purchased for business use is illegally high and by proving the amount of the 
overcharge.164 Similarly, a showing by a plaintiff-borrower in a prime-rate- 
fraud case that the borrower contracted to pay a certain rate of interest and has 
been charged an illegal surcharge should be sufficient to prove injury and 
damage under RICO. By analogy to antitrust teachings, the plaintiff should be 
entitled to damages for the entire period permitted by the applicable statute of 
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limitations,165 including any damages accruing since the action began, as long 
as they were the consequences of acts done before and constituting part of the 
cause of action.”166

165. Id. at 502.
166. Lawlor v. Loewe, 235 U.S. 522, 536 (1915).
167. Thomsen v. Cayser, 243 U.S. 66, 88 (1917).
168. Hedden v. Schneblin, 126 Mo. App. 478, 488, 104 S.W. 887, 890 (1907).
169. Pipkin v. Thomas & Hill, Inc., 33 N.C. App. 710, 719, 236 S.E.2d 725, 731 (1977); see Davis v. 

Small Business Inv. Co. of Houston, 535 S.W.2d 740, 743 (Tex. Civ. App. 1976) (damages “allowed 
only to the extent of the excess, if any, in the amount of interest the plaintiff was compelled to pay”).

170. F.B. Collins Inv. Co. v. Sallas, 260 S.W. 261, 264 (Tex. Civ. App. 1924).
171. Finley v. Music Corp, of Am., 66 F. Supp. 569 (S.D. Calif. 1946) (construing § 4 of Clayton 

Act); but see Byram Concretanks, Inc. v. Warren Concrete Prods. Co., 374 F.2d 649, 651 (3d Cir. 1967) 
(“long line of cases” interpreting Clayton Act § 4 have not permitted recovery of attorney’s fees unless 
treble damages awarded).

172. Lindy Bros. Bldrs., Inc. v. American Radiator & Standard Sanitary Corp., 487 F.2d 161, 167-69 
(3d Cir. 1973). (in antitrust, judge’s evaluation of attorney’s fees to be awarded should be based on 1) 
how many hours spent in what manner by which attorneys; 2) reasonable value of counsel s time; 3) 
contingent nature of success; and 4) quality of work performed, considering complexity and novelty of 

B. ACTUAL DAMAGES

The actual damages in a prime-rate suit should be based on the spread be
tween the interest the borrower paid and the interest the borrower should have 
paid. Support for this type of damage calculation can be found in both anti
trust and general banking contract law. In antitrust law, if a plaintiff suffers 
damage due to excessive charges for goods or services, the excess over a “rea
sonable” charge is an element of the injury.167 Similarly, in banking law, a 
borrower injured by a breach of contract to lend money, where another loan is 
not or cannot be procured, may receive damages equal to the difference be
tween the rate of interest during the agreed time of contract as specified in the 
contract and the rate of interest generally available to borrowers on the date of 
the breach.168 Where another loan is procured, a borrower may generally re
cover from the lender the difference between the interest at the contract rate 
and the rate paid to obtain money elsewhere.169 The basis for this theory of 
recovery is that the contract obligation is a promise to deliver a specified sum 
of money, “and money is, in the contemplation of law, always in the market 
and procurable at the lawful rate of interest.”170 In a prime-rate-fraud case, a 
borrower’s contract is breached not by a refusal to lend, but by an illegal over
charge: the borrower is denied the opportunity to borrow money in the market 
at a lawful rate of interest and should be entitled to recover all payments made 
above the lawful rate.

c. attorney’s fees

Drawing on judicial construction of the Clayton Act, a plaintiff should be 
entitled to reasonable attorney’s fees if the plaintiff establishes a right of recov
ery under section 1964(c)—even if proof of damages is too conjectural to sup
port a damage award.171 In private antitrust actions, the amount of fees 
awarded is within the discretion of the judge, but it must be based on such 
objective criteria as the hours expended by counsel and a reasonable rate of 
compensation for each attorney involved.172 “The court may then justify 
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deviation from the resultant figure if such is warranted by the success of the 
action despite a substantial likelihood of failure at the outset, or by the particu
larly high or low quality of counsel’s work.”173

issues presented, amount of recovery obtained). See also 2 F A. Toulmin, Antitrust Laws of the 
United States 111 (1949) (court considers character and manner in which services rendered time 
rendered) FeSU ‘ atUlned' resPOI>sibility resting on counsel, and standard of fees at time services

173. Pitchford v. Pepi, Inc., 531 F.2d 92, 110 (3rd Cir. 1976).
, 17f, H.y‘?rolevel CorP; v American Soc’y of Meeh. Eng'rs, F.2d 118, 130 (2d Cir 1980) (iudae
“ then subtract amount of settiement

Based upon the above analysis, damage awards in a prime-rate fraud case 
should be three times the total damages, minus any amount already paid in 
settlements,174 plus costs and reasonable attorney’s fees.

IV. Conclusion

This note has presented a framework for prime-rate-fraud recovery using 
the civil cause of action provisions of RICO. Although the theory behind the 
cause of action is novel, its originality should not have the effect of thwarting 
recovery for what is surely a criminal activity falling within the purview of the 
RICO statute.

Judges are understandably reluctant to believe that respected institutions 
such as banks could be criminal organizations under RICO or that they should 
be subject to the same, potentially devastating civil-damage provisions that are 
used against stereotypical criminal activity.175 The task for the judiciary in 
these cases is to separate the criminal activity from the institution itself. If the 
courts are willing to read the legislative history of RICO expansively in order 
to effectuate congressional intent fully, they will realize that banks, like others 
who engage in criminal activity, should be liable for treble damages under the 
Act.

Mark Sobel
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