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Corporate Criminal Liability for Defective 
Products: Policies, Problems, and Prospects

Michael B. Metzger*

Introduction

The idea of the corporation—the attribution of many of the legal character
istics of a human being to a legal fiction1 —has been described as “one of the 
most potent concepts in history.”2 Corporations have been incredibly produc
tive,3 forming the backbone of the most successful economic system in his
tory.4 Indeed, the prevalence of large, special-purpose organizations like 
corporations is one of the hallmarks of the modern world.5 Yet the benefits 
corporations have brought have not been without cost. As corporations have 
grown to become the central actors on our national economic stage,6 so, too, 
has our concern with regaining some effective measure of control over their 
activities.7

The large, publicly held corporation has been described as soulless, often 
corrupt, and possessed of inordinate and unjustifiable power.8 It has a far

* Associate Dean of Academics, Indiana University Graduate School of Business. A.B., Indiana 
University, 1966; J.D., Indiana University School of Law, 1969.

1. C. Stone, Where the Law Ends: The Social Control of Corporate Behavior 3 (paper
back ed. 1975) (corporation is legal fiction, “with no pants to kick or soul to damn”); see also Bank of 
the United States v. Deveaux, 9 U.S. (5 Cranch) 61, 86 (1809) (Marshall, C.J.) (corporation is “invisible, 
intangible and artificial being”).

2. Stevenson, Corporations and Social Responsibility: In Search of the Corporate Soul, 42 Geo. 
Wash. L. Rev. 709, 709 (1974).

3. See Davids, Penology and Corporate Crime, 58 J. Crim. L. Criminology & Police Sci. 524, 525 
(1967) (through extensive division of labor and careful coordination of its various branches, corpora
tion able to produce and distribute staggering quantities of goods and services); Stevenson, supra note 2, 
at 709 (corporate form has permitted aggregation, under unified direction and management, of large 
quantities of productive resources on scale necessary for efficient provision of goods and services).

4. See Werner, Management, Stock Market and Corporate Reform: Berle and Means Reconsidered, 
77 Colum. L. Rev. 388, 390 (1977) (“corporations have proved an effective—some say indispensable— 
instrument of productivity, sinews of an economic system said to be the most successful in the modern 
world”) (footnote omitted).

5. One author noted that:
It is only in modem, industrialized societies that organizations dominate the landscape. Their 
emergence, proliferation, and consolidation as a ubiquitous and significant building block of 
society is one of the great social transformations [which] distinguishes the modern from the 
premodern world. In a quite literal sense, the history of the development of modem society is 
also a history of the development of special purpose organizations: organizations were both 
created by and helped to produce these changes.

W.R. Scott, Organizations—Rational, Natural, and Open Systems 136 (1981).
6. See Stone, The Place of Enterprise Liability in the Control of Corporate Conduct, 90 Yale L.J. 1, 1 

(1980) (“[m]ore and more, it is [corporations], and perhaps, an increasingly concentrated group of them, 
who produce, pollute, distribute, invest, swindle, and farm”) (footnotes omitted).

7. States effectively controlled early corporations by limiting the duration of their existence, the 
amount of capital they could accumulate, and the purposes for which they could be created. Jones, 
Corporate Governance: Who Controls the Large Corporation?, 30 Hastings L.J. 1261, 1261-62 (1979). 
This control evaporated with the advent of general incorporation statutes, which allowed incorporation 
for any lawful business purpose, unlimited capital accumulation, and perpetual existence. Id. at 1262.

8. Stevenson, supra note 2, at 710, 711, 712. Stevenson also commented that “[s]ince the individuals

1
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greater capacity to do harm than does an individual wrongdoer* 9 and fre
quently acts in ways inimical to the public good.10 The suspicion has arisen 
that these powerful organizations are effectively beyond the control of any one 
individual.11 It has long been an article of faith for most commentators that 
the separation of ownership and control which typifies most large corporations 
precludes effective shareholder control over management.12 There is reason to 
doubt whether even managers are capable of fully controlling the large organi
zations that are officially in their charge. Likewise the law, which was devel
oped with individual wrongdoers in mind, has not responded adequately to the 
particular problems associated with controlling organizational behavior.13

who manage corporations do presumably have souls, in this respect, at least, the corporation is very 
much less than the sum of its parts.” Id. at 710.

9. See Elkins, Corporations and the Criminal Law: An Uneasy Alliance, 65 Ky. L.J. 73, 75 (1976) 
(corporate criminal conduct causes higher consumer costs, more pollution, and more frequent physical 
injuries than individual criminal conduct).

10. See Stevenson, supra note 2, at 717 (suggesting that “corporate interests” often seem to take 
precedence over consumer interests; corporate disregard for welfare of customers “often borders on the 
monstrous”); see also Werner, supra note 4, at 409-10 (suggesting that separation between corporate and 
social interests is inherent attribute of corporate form).

11. See Stevenson, supra note 2, at 713 (corporation “is an institution truly responsible to no one”).
12. See generally A. Berle & G. Means, The Modern Corporation and Private Property 

(1932) (discussing separation of corporate control and ownership); see also R. Larner, Management 
Control and the Large Corporation 12 (1970) (updating and reaching same conclusions as Berle 
and Means). As one commentator has noted:

Clearly shareholders do not participate in corporate decisionmaking in any meaningful sense; 
they lack the time, knowledge, and, in most cases, the inclination to do so. Further, save for 
the annual shareholder meeting, they lack a forum for participation. Even though stockhold
ers’ meetings have been livelier in recent years, shareholder proposals are still routinely de
feated by large margins. Direct participation by shareholders is largely nonexistent.

Jones, supra note 7, at 1280-81; see also Friedman, Some Reflections on the Corporation as Criminal 
Defendant, 55 Notre Dame Law. 173, 176 (1979) (shareholder control elusive despite SEC proxy 
rules); Stevenson, supra note 2, at 713 (“almost trite to speak of the divorce” between ownership and 
control); Note, Structural Crime and Institutional Rehabilitation: A New Approach to Corporate Sentenc
ing, 89 Yale L.J. 353, 355-56 (1979) (although stockholders exercise direct control in small companies, 
they are powerless compared to managers in large companies) [hereinafter cited as New Approach to 
Corporate Sentencing], For a list of the legal impediments to shareholder control, see Jones, supra note 
7, at 1271.

13. See Friedman, supra note 12, at 173 (criminal law applied natural-person model to fictional 
corporate person); see also C. Stone, supra note 1, at 1 (present problems with corporations are legacy 
of law’s failure to take into account special problems of controlling business corporations).

Stone illustrated another facet of the problem:

Increasingly, [in the latter part of the nineteenth century] corporations were engaging in all 
the activities that individual persons had undertaken before—as well as some new ones. What 
is more, wrongs were occurring that it was increasingly difficult (expensive, unfeasible) to lay 
at the feet of any particular wrongdoer: When a bridge collapsed, for example, who was at 
fault? More complicating still, even where the wrongful act could be traced to some particular 
tangible human, he was increasingly not, as in some early cases, a well-to-do (read “suable”) 
executive, but a railroad porter or dock worker. When one looked behind this complex net
work of authority and communication, who—what particular individual—was his principal? 
The question was to become more exasperating and meaningless as the organization grew 
more complex.

C. Stone, supra note 1, at 23 (emphasis in original); see also Swigert & Farrell, Corporate Homicide: 
Definitional Processes in the Creation of Deviance, 15 Law & Soc’y Rev. 161, 164 (1980-81) (problem of 
corporate liability one of reconciling legal commitment to individual responsibility with emergence of 
social entity that acts independently of readily identifiable agents).

In this century the criminal law has been increasingly used to achieve an 
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acceptable level of corporate control.14 Perhaps the logical culmination of this 
trend was the indictment of Ford Motor Company on a charge of reckless 
homicide for the deaths of three Indiana girls in the fiery crash of a 1973 
Pinto.15 The event was heralded as a historic first,16 sure to be followed by a 
series of similar prosecutions.17 Ford ultimately won the case,18 and the ensu
ing years have not ushered in a new era of corporate criminal liability for 
defective products. It seems likely, however, that this will not be the last at
tempt to hold a manufacturer criminally responsible for the harm caused by its 
defective product.

Yet in many instances criminal sanctions have been ineffective, whether ap
plied to corporations or to their employees.19 Although we know very little 
about how corporations make decisions or how corporations would respond to 
the various sanctions that are available or have been proposed, our relative 
ignorance has not dissuaded some commentators from urging increased appli-

14. See Friedman, supra note 12, at 178; Orland, Reflections on Corporate Crime: Law in Search of 
Theory and Scholarship. 17 Am. Crim. L. Rev. 501, 501 (1980) (Congress increasingly turning to crimi
nal law as major instrument for economic and social control of corporate conduct); New Approach to 
Corporate Sentencing, supra note 12, at 354 (government regulation of corporations relies increasingly 
on criminal prosecutions).

The recent trend to reword state and federal penal codes to include corporations within the definition 
of criminally responsible “persons” exemplifies this trend. See Swigert & Farrell, supra note 13, at 165, 
177. For a list of federal regulatory statutes with penal provisions that specifically include corporations 
within the definition of “person,” see Brickey, Corporate Criminal Accountability: A Brief History and 
an Observation. 60 Wash. U.L.Q. 393, 393 n.2 (1982).

15. Ford was indicted under Ind. Code § 35-42-1-5 (1978) for three counts of reckless homicide. 
State v. Ford Motor Co., No. 5234 (Ind. Super. Ct. Mar. 13, 1980).

16. See Wheeler, In Pinto’s Wake, Criminal Trials Loom for More Manufacturers. Nat’l L.J., Oct. 6, 
1980, at 27, col. 2 (Pinto prosecution was “first homicide prosecution of a product manufacturer for 
allegedly having made and sold a defective product that caused a product user’s death”). While the 
Pinto case was certainly not the first instance of a corporation being indicted for homicide, it was 
qualitatively different from any previous case:

[PJrior indictments of corporations for homicide [had] resulted from acts of corporate agents 
performed within the scope of employment. The engineer recklessly operating the train or a 
repairman recklessly installing a gas pipe, are examples of the norm. The prosecution of 
Ford, however, occurs in a completely different setting. Ford’s allegedly] illegal conduct is 
comprised of three acts: (I) defectively designing the vehicle; (2) defectively manufacturing 
the vehicle; and (3) allowing the vehicle to remain on public highways. Each of these acts is 
the product of a complex business decision.

Note, Corporate Homicide: A New Assault on Corporate Decision-Making. 54 Notre Dame Law. 911, 
922 (1979) (footnote omitted) [hereinafter cited as Corporate Homicide}.

17. See, e.g., L. Strobel, Reckless Homicide? 273 (1980) (prosecutors who brought Pinto case 
sparked potential revolution in consumer-protection lawsuits); LeBel, Intent and Recklessness as Bases 
of Product Liability: One Step Back, Two Steps Forward. 32 Ala. L. Rev. 31, 33 (1980) (Pinto case 
surely not going to be last criminal prosecution of product manufacturer); Corporate Homicide, supra 
note 16, at 911 (Pinto case “may mark the beginning of a new assault on corporate decision-making”).

Generally-worded homicide statutes do not expressly exempt from their reach fatal bodily harm 
caused by,unsafe motor vehicles, but this harm has traditionally fallen outside the “cultural meaning of 
homicide” and has thus enjoyed a “de facto exemption.” Swigert & Farrell, supra note 13, at 163. 
Ford’s trial for homicide, in addition to being a “precedent-setting event in American jurisprudence,” 
might have the effect of altering the implicit “cultural parameters” of homicide. Id.

18. State v. Ford Motor Co., No 5324 (Ind. Super. Ct. Mar. 13, 1980). For accounts of the trial— 
which Ford was apparently quite fortunate to win—see L. Strobel, supra note 17. passim. Tybor, How 
Ford Won Pinto Trial. Nat’l L.J., Mar. 24, 1980, at 1, col. 1 (“dogged detective work” and “last minute 
stroke of blind luck” played “decisive role” in acquittal).

19. 3^ Note,* Decisionmaking Models and the Control of Corporate Crime. 85 Yale L.J. 1091, 1099 
(1976) (despite web of penal statutes surrounding corporate entities and employees, capacity of crimi
nal law to control corporate crime widely discounted) [hereinafter cited as Decisionmaking Models]. 
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cation of criminal sanctions to corporate conduct.20 The proposals, most of 
them controversial and all of uncertain impact, range from the relatively 
straightforward, like dispensing with proof of mens rea as a required element 
of criminal liability and increasing the penalties incident to conviction, to the 
novel, like employing innovative individual and corporate sentencing proce
dures and restructuring corporations in various ways.

The continued concern with deterring certain particularly offensive manu
facturer conduct is evidenced by the increasing frequency and amount of puni
tive damages awards in products liability cases; this despite the statutory 
“counterrevolution” in products liability laws aimed at retreating from some 
of the perceived excesses of products liability suits.21 Proponents of increased

20. See, e.g., Tuerkheimer, Corporate Violence Goes Unpunished, Nat’l L.J., May 26, 1980, at 21, col. 
4 (unconscionable to deal harshly with individual violence but ignore or deal softly with corporate 
violence). Tuerkheimer argued that “corporate officials with responsibility for assuring compliance 
with the law should be held accountable in the only meaningful sense any person can be held by the 
law to be accountable for an act of violence—through personal criminal liablity.” Id. at 24, col. 1.

Certainly Ford’s ill-fated Pinto provoked many commentators to urge that criminal liability be im
posed for knowingly marketing defective products. See Dowie, How Ford Put Two Million Firetraps on 
Wheels, 23 Bus. & Soc’y Rev. 46, 55 (1977) (wondering “how long the Ford Motor Company would 
continue to market lethal cars were Henry Ford II and Lee Iacocca serving twenty-year terms in Leav
enworth for consumer homicide”); Ford Motor Co. May Face Obstacle in Gas Tank Defense, Nat’l L.J., 
Sept. 25, 1978, at 4, col. 2 (reporting Ralph Nader’s call for prosecuting Henry Ford II on ground Ford 
knew Pinto fuel tanks defective); Pasztor, Pinto Criminal Trial of Ford Motor Co. Opens Broad Issues, 
Wall St. J., Jan. 4, 1980, at 1, col. 6 (quoting law professor Terrence Kiely’s argument that Pinto trial 
could be first step toward making individual business executives criminally liable for defective products 
and that making executives feel personally responsible for decisions is only way to get quality prod
ucts).

Some opponents of punitive damages in civil products liability cases have argued that the criminal 
law, not the civil law, is the proper means of punishing manufacturers. See Fulton, Punitive Damages in 
Products Liability Cases, 15 Forum 117, 133 (1979) (existing criminal law “can effectively deter and 
punish manufacturers guilty of [negligence]”); Snyman, The Validity of Punitive Damages in Products 
Liability Cases, 44 Ins. Couns. J. 402, 407 (1977) (realm of penalties belongs to criminal law; offending 
manufacturers should be prosecuted criminally for willfully or recklessly placing dangerous or defec
tive articles in stream of commerce).

21. See Dworkin, Product Liability of the 1980s: “Repose is not the Destiny" of Manufacturers, 61 
N.C.L. Rev. 33 (1982) (discussing “counterrevolution” and adoption of statutes of repose by majority 
of states); The Devils in the Product Liability Laws, Bus. Wk., Feb. 12, 1979, at 72, 73 (same). For a 
discussion of the various reforms that states have enacted, see Dworkin, supra, at 34; Twerski, Wem- 
stein, Donaher & Piehler, Shifting Perspectives in Products Liability: From Quality to Process Standards, 
55 N.Y.U. L. Rev. 347, 351-352 nn.9-10 (1980) [hereinafter cited as Process Standards], At least one 
state supreme court seems to have joined the counterrevolution. See Cline v. Prowler Indus, of Md., 
418 A.2d 968, 980 (Del. 1980) (holding strict liability not applicable to products liability cases in Dela
ware because Delaware’s adoption of U.C.C. preempted products liability field).

There seems to be a countervailing trend, however, to increase common-law liability in some areas. 
Dworkin, supra, at 35. Some courts, for example, have liberalized corporate successor liability for the 
damage done by products of a predecessor corporation, e.g., Ray v. Alad Corp., 19 Cal. 3d 22, 560 P.2d 
3, 136 Cal. Rptr. 574(1977); Ramirez v. Amsted Indus., Inc., 86 N.J. 332, 431 A.2d811 (1981); Nieves v. 
Bruno Sherman Corp., 86 N.J. 361, 431 A.2d 826 (1981), extended manufacturer liability for time- 
delayed injuries, e.g., White v. Johns-Manville Corp., 662 F.2d 234 (4th Cir. 1981) (asbestos), cert, 
denied, 454 U.S. 1163 (1982); Sindell v. Abbott Labs., 26 Cal. 3d 588, 607 P.2d 924, 163 Cal. Rptr. 132 
(DES), cert, denied, 449 U.S. 912 (1980), and struck down state statutes of repose, e.g., Lankford v. 
Sullivan, Long & Hagerty, 416 So. 2d. 996 (Ala. 1982); Battila v. Allis-Chalmers Mfg. Co., 392 So. 2d 
874 (Fla. 1980) (per curiam); Heath v. Sears Roebuck & Co. 123 N.H. 512, 464 A.2d 288 (1983); Bolick 
v. American Barmag Corp., 54 N.C. App. 595, 284 S.E.2d 188 (1981), modified, 191 S.E.2d 415 (1982); 
see also Beshada v. Johns-Manville Prods. Corp.. 90 N.J. 1, 447 A.2d 539 (1982) (“state of the art” not 
permissible defense in products liability suit based on strict liability for failure to warn of asbestos 
hazards).

See generally Carmichael, Strict Liability in Tort—An Explosion in Products Liability Law, 20 Drake 
L. Rev. 528 (1971) (discussing evolution of strict liability in Iowa). The “explosion” in strict liability is 
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corporate criminal sanctions, however, argue that only the criminal law affords 
the heightened levels of deterrence and punishment necessary to dissuade 
manufacturers from knowingly or recklessly marketing defective products.* 22 
Civil suits may not produce the socially desired level of deterrence because 
manufacturers may not have to bear the full costs associated with knowingly 
marketing a defective product.23 Criminal prosecutions may increase the like
lihood of civil suits and thus enhance the probability that manufacturers will 
bear a greater share of the costs associated with their activities.24 The punitive 
damages awarded in civil suits have been widely criticized for their unfortu
nate tendency to punish the innocent as well as the guilty.25 While the huge 
criminal fines advocated by some commentators plainly have a similar poten
tial, there are less expensive, and perhaps more efficacious, ways of criminally 
punishing corporate entities.26 Extending the criminal sanction into the realm 

generally considered to have begun with Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 
69 (1960) and Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697 
(1962). Two highly influential articles that played a role in the rise of strict liability in the products 
context are Prosser, The Assault upon the Citadel (Strict Liability to the Consumer), 69 Yale L.J. 1099 
(1960), and Prosser, The Fall of the Citadel (Strict Liability to the Consumer), 50 Minn. L. Rev. 791 
(1966).

22. See, e.g., Fulton, supra note 20, at 133 (enforcement of existing criminal statutes would provide 
necessary deterrence); LeBel, supra note 17, at 33-34 n.15 (criminal prosecution for defective products 
does not serve compensatory ends, but deterrent and punitive ends furthered if punishment onerous 
enough); Pasztor, supra note 20, at 1, col. 6 (quoting Professor Kiely’s statement that criminal prosecu
tion of business executives for defective products is only way to get quality products). Although Mal
colm Wheeler does not advocate corporate criminal products liability, he has acknowledged the 
increased impact of criminal sanctions: “The threat of [criminal] sanctions increases the magnitude of 
the possible costs of marketing ‘defective’ products because of the threat of a fine and the threat of lost 
sales attributable to public antipathy towards criminals.” Wheeler, Manufacturers: Wrong Targets for 
Threat of Criminal Sanctions?, Nat’l L.J., Dec. 22, 1980, at 24, col. 3. Wheeler concluded, however, that 
the existing threat of huge civil damage awards and the increasing level of government regulation of 
product safety already adequately deter manufacturers. Id. at 26, col. 1.

23. Because civil products liability actions pose significant obstacles to plaintiffs, manufacturers will 
never have to compensate victims fully for the injuries caused by defective products. A plaintiff’s con
tributory behavior may bar or reduce recovery. Epstein, Is Pinto a Criminal?, Regulation, Mar.-Apr. 
1980, at 15, 18-19. Consumers may be unaware that a product is defective and therefore may never 
discover or assert their right to compensation. Owen, Punitive Damages in Products Liability Litigation, 
74 Mich. L. Rev. 1257, 1292-93 (1976). The high litigation costs associated with pressing a products 
liability claim, whose technical and complex issues magnify the difficulties of discovery and proof, also 
may deter suit. Id. at 1293. Similarly, the vagaries of the litigation process insure that some valid 
claims will go unpaid, though one hastens to note that the converse is true as well. Id. at 1294. In some 
cases technical rules may prevent tort law from serving its compensatory function. See LeBel, supra 
note 17, at 33 n.15 (Indiana wrongful-death statute imposed drastic limitations on damages recoverable 
by parents of girls killed in accident that gave rise to Pinto criminal case); Corporate Homicide, supra 
note 16, at 923 n.95 (same).

24. See Wheeler, supra note 22, at 24, col. 3 (devoting more public resources to detecting and prose
cuting wrongful corporate conduct will bring conduct to attention of potential civil litigants). See also 
Three Cheers in Dearborn, Time, Mar. 24, 1980, at 24 (Ford executives feared criminal conviction 
would expose firm to millions of dollars in punitive damages in almost 40 still-pending Pinto cases).

25. One commentator stated:
If a corporation is required to pay a multi-million dollar verdict from cash flow, the reduction 
in earnings can cause loss of jobs, not only to the defendant’s employees, but to other trades 
and businesses in the defendant’s community which depend on the prosperity of the defend
ant. Consumers may be affected by increased prices, and innocent creditors of the corporation 
may be affected as well.

DuBois, Punitive Damages in Personal Injury, Products Liability and Professional Malpractice Cases: 
Bonanza or Disaster?, 43 Ins. Couns. J. 344, 349 (1976).

26. See infra notes 497 to 536 and accompanying text (discussing nontraditional criminal sanctions 
aimed at corporations).
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of products liability would also be consistent with the tendency toward in
creased reliance on the criminal law as a corporate control device.27 Finally, 
perhaps certain kinds of manufacturer misconduct merit the “social and moral 
condemnation” that only the imposition of criminal sanctions can achieve.28

27. See supra notes 14 to 18 and accompanying text (discussing increasing use of criminal sanctions 
against corporations in context of Pinto case).

28. Corporate Homicide, supra note 16, at 923.
29. The student author of Decisionmaking Models and the Control of Corporate Crime, 85 Yale L.J. 

1091 (1976), argued that an understanding of corporate decision making is necessary in order to formu
late an effective legal policy toward corporate wrongdoing. The note sketched three models of corpo
rate decision making and discussed the insights that these models offer for legislators, prosecutors, and 
judges. This article expands on these observations in the context of products liability.

30. H. Packer, The Limits of the Criminal Sanction 250 (1968).

It therefore seems likely that those who occupy policymaking positions in 
our society—be they legislators, judges, or prosecutors—will soon be con
fronted with demands that criminal sanctions be applied to certain kinds of 
manufacturer misconduct relating to defective products. Whether such a step 
is socially desirable—that is, whether the net social benefits of imposing crimi
nal products liability sanctions outweigh the net social costs—is by no means 
obvious. To make an informed decision requires the answers to many ques
tions: What is the nature of the criminal sanction? In what circumstances and 
to what kinds of offenders is it best employed? What success have previous 
efforts at controlling corporate behavior with criminal sanctions enjoyed? Are 
noncriminal devices to achieve the same objectives available? If not, can crim
inal sanctions be used more effectively to control corporate behavior? If we 
decide to employ criminal sanctions in this instance, should they be imposed 
upon corporations, their employees, or both?

The answers to these and a host of subsidiary questions are fraught with 
controversy. Moreover, the answers do not depend just upon our knowledge 
of the nature of the criminal sanction and our experience with it as a means of 
corporate control. We must also seek a better understanding of the corpora
tion. How are corporate decisions made? More specifically, why might a cor
poration knowingly or recklessly market a defective product, or continue to 
market a product once its defective nature has become manifest? Who is really 
“responsible” for such decisions? The answers to these questions can go a long 
way toward illuminating both the sources of many of our perceived failures at 
achieving effective corporate control and the paths we must follow to enhance 
such control.

What follows explores these and other questions relevant to the issue of 
criminal products liability.29 The spirit of the exercise is one of an initial exer
cise in cartography: an attempt to chart a crude map whose details must be 
filled out by subsequent exploration.

I. The Criminal Sanction

The criminal sanction is “the law’s ultimate threat.”30 Although not the only 
weapon of punishment in our social arsenal, the “unique combination of 
stigma and loss of liberty” which the criminal sanction promises distinguishes 
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it from other punishment devices.31 When should we choose to employ this 
“uniquely coercive and . . . uniquely expensive”32 sanction? Certainly the 
legislature has the power, within broad limits, to make criminal a wide range 
of human behavior.33 In this sense, those who argue that there is no necessary 
link between moral notions and criminality are at least descriptively correct, 
since a great deal of behavior labeled criminal bears, at best, a tenuous rela
tionship to moral precepts.34 Whatever their descriptive merit, however, such 
observations plainly lack prescriptive power. Other commentators insist that 
only “that which offends the moral conscience of the collectivity” should be 
made criminal.35 Whether one chooses to adopt either of these polar positions 
or to adopt some intermediate stance may depend, in part, upon whether one 
takes a utilitarian or retributive view of the criminal law.

A. UTILITARIAN THEORIES

The utilitarian view of the criminal law sees prevention of undesirable be
havior as the only proper goal of the criminal justice system.36 Utilitarians 
hold that punishment is justifiable only if “more good is likely to result from

31. Id. at 250. What distinguishes punishment from other forms of official pain infliction is both its 
justifying purpose and the effects of its imposition. Id. at 25. Punishment is “imposed for the dominant 
purpose of preventing offenses against legal rules or of exacting retribution from offenders, or both.” Id. 
at 31. This focus on the offender’s conduct makes punishment different from other types of legal sanc
tions like compensation awards (aimed at making victims whole), regulation (aimed at controlling fu
ture conduct), and compulsory treatment (aimed at helping and changing, rather than punishing, 
conduct of offender). Id. at 23-25.

32. Id. at 250.
33. See id. at 18 (definition of crime “inescapably tautological”; “(cjrime is whatever is formally and 

authoritatively described as criminal”).
34. See Ball & Friedmann, The Use of Criminal Sanction in the Enforcement of Economic Legislation: 

A Sociological View, 17 Stan. L. Rev. 197, 212 (1964-65) (morality or immorality of proscribed conduct 
often has little to do with whether law labels conduct criminal or civil); see also Hart, The Aims of the 
Criminal Law, 23 Law & Contemp. Probs. 401, 417 (1958) (legislature acts to “secure some ultimate 
social advantage,” not because it thinks immediate conduct either wrongful or rightful in itself).

One author stated:

Many offenses corporations are likely to be charged with probably would not be considered 
morally wrong by many members of society. Arguably, these offenses should not be stigma
tized as criminal. In general, however, the practical justification for imposing criminal sanc
tions for violations of economic regulations seems to be overwhelming: Fear of criminal 
prosecution significantly improves the general level of compliance with regulatory statutes, 
and particularly where acquisitive acts such as cheating on income tax are involved, the crimi
nal sanction may be absolutely essential if the system is not to break down.

Note, Corporate Criminal Liability in Texas, M Tex. L. Rev. 60, 69 (1968) (footnotes omitted). See, 
e.g., infra notes 563 to 567 and accompanying text (discussing public-welfare offenses).

35. Swigert & Farrell, supra note 13, at 178.
36. See H. Packer, supra note 30, at 11 (utilitarian view holds purpose of crimnal law is to prevent 

antisocial behavior); O.W. Holmes, The Common Law 40 (paperback ed. 1963) (prevention seems to 
be chief and only universal purpose of punishment); Davids, supra note 3, at 524 (main criterion to 
judge ‘sanction law” is whether society safer after application than before). Professor Mueller has 
argued:

The sole objective of the criminal law was and is to promote peaceful existence by coercing 
the actual or potential wrongdoer to compliance with the set standards of society through the 
threat or application of sanctions, which are actual deterrent influences acting upon the minds 
of potential or actual wrongdoers.

Mueller, Mens Rea and the Corporation, 19 U. Pitt. L. 21, 37 (1957). 



8 The Georgetown Law Journal [Vol. 73:1

inflicting than from withholding it.”37 To the utilitarian, the major function of 
punishment is deterrence, which has been described as “the inhibiting effect 
that punishment, either actual or threatened, will have on the actions of those 
who are otherwise disposed to commit crimes.”38

37. H. Packer, supra note 30, at 39.
38. Id.
Many utilitarians have argued that deterrence is the major justification for imposing criminal liability 

on corporations. See McAdams, The Appropriate Sanctions for Corporate Criminal Liability: An Eclectic 
Alternative, 46 U. Cinn. L. Rev. 989, 992 (1978) (deterrence is fundamental aim and purpose of holding 
corporations criminally liable); Miller, Corporate Criminal Liability: A Principle Extended to its Limits, 
38 Fed. B.J. 49, 50 (1979) (main justification for corporate criminal liability is to deter future criminal 
conduct and encourage managerial supervision of corporate affairs); Developments in the Law—Corpo
rate Crime: Regulating Corporate Behavior through Criminal Sanctions, 92 Harv. L. Rev. 1227, 1235 
(1979) (most commentators justify imposing criminal sanctions on corporations by deterrence rationale) 
[hereinafter cited as Regulating Corporate Behavior through Criminal Sanctions]', Corporate Homicide, 
supra note 16, at 922 (“corporate criminal liability must ultimately be evaluated by how well it deters 
illegal corporate activity”); Comment, Is Corporate Criminal Liability Really Necessary?, 29 Sw. L.J. 
908, 919-20 (1975) (deterrence should be “main reason” corporations held criminally liable) [hereinaf
ter cited as Is Corporate Criminal Liability Necessary],

39. H. Packer, supra note 30, at 139. Packer stated;
The sense of fitness (which, as Holmes wryly remarked, is unqualified only with respect to our 
neighbors) that we feel at the spectacle of merited suffering becomes a prop for our own sense 
of identification with law-abidingness. This, then, is an important part of the utility of punish
ment: not, as the simplistic notion goes, that criminal justice prevents lynching by satisfying 
community passions for revenge, but rather that blood lust properly tamed reinforces individ
ual rectitude.

Id. at 44.
40. See id. at 171 (to deter, imposition of punishment must be “as nearly certain as possible”); Regu

lating Corporate Behavior Through Criminal Sanctions, supra note 38, at 1253 (ease of evading liability 
and difficulties of detection affect deterrence). For a review of studies suggesting that the certainty of 
punishment, rather than its severity, is often more important to deterrence, see J.Q. Wilson, Thinking 
About Crime 195-201 (1977).

41. R. Posner, Economic Analysis of Law 164-66 (2d ed. 1977).
42. H. Packer, supra note 30, at 39.

Deterrence can be either “special” or “general.” Special deterrence refers to 
inhibiting convicted wrongdoers from committing other violations in the fu
ture; general deterrence refers to the inhibitory effect that punishing wrongdo
ers has on those who might otherwise be predisposed to commit similar 
offenses.39 Several factors generally considered to affect the degree of deter
rence associated with a sanction are the likelihood of detection, prosecution, 
and conviction, and the perceived severity of the sanction likely to be imposed 
(including the stigma resulting from conviction).40 In economic terms, an ac
tor contemplating the commission of an offense will be deterred only if the 
“expected punishment cost” (the penalty discounted by the likelihood of ap
prehension and conviction) of committing the offense exceeds the gain ex
pected from its commission.41

Assessing the merits of deterrence is difficult, because it is impossible to 
prove whether deterrence “works.” It has been argued that, from the stand
point of general deterrence, the existence of crime or an increase in crime rates 
demonstrates the failure of deterrence.42 We can never know, however, what 
the crime rate would have been in the absence of punishment. Nor does the 
incidence of recidivism necessarily cast doubt upon the concept of special de
terrence, since we are likewise ignorant of what the rate of recidivism would 
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have been in the absence of punishment.43 Furthermore, the incidence of 
crime in general and recidivism in particular may be equally well explained by 
the failure of the judicial system to impose sanctions with a sufficient degree of 
certainty to produce deterrence.44

43. Id. at 46.
44. For some disturbing statistics that could support this argument, see J.Q. Wilson, supra note 40, 

at 182-86.
45. See H. Packer, supra note 30, at 40-41, 45 (general deterrence based on assumption of perfectly 

rational and hedonistic actor whose object is to maximize pleasure and minimize pain; special deter
rence assumes that individual subjected to pain of punishment is conditioned to avoid future conduct 
likely to result in similar infliction of pain).

46. See infra notes 95 to 97 and accompanying text (discussing “bounded rationality”).
47. H. Packer, supra note 30, at 41. See generally . Bromberg, Crime and the Mind (1965); G. 

Zilboorg, The Psychology of the Criminal Act and Punishment (1954) (discussing relationship 
of psychiatry and criminal law). Even unconscious drives, however, may produce the “rational” behav
ior that conforms to the predictions of deterrence theory. See H. Packer, supra note 30, at 42 (arguing 
that power of deterrence touches not only “rational actors,” but also “all those who are sufficiently 
socialized to feel guilty about breaking social rules and whose experience has led them to associate 
feelings of guilt with forms of punishment”).

48. Packer suggested that the rational-actor model may be most appropriate to “the acquisitive crim
inal: the burglar, the embezzler, the con man.” H. Packer, supra note 30, at 41. Packer concluded that 
“high risk deliberate crimes and crimes committed by the law-abiding are the kinds of conduct most 
likely to be deterred by the criminal sanction.” Id. at 269.

49. Id. at 53.
50. See id. at 55. A more fundamental criticism of rehabilitation is that compelling a personality 

change in convicted offenders conflicts with the ideal of human autonomy. Id. at 57-58.
51. McAdams, supra note 38, at 992 n.28; Wheeler, supra note 22, at 24, col. 1; see Is Corporate 

Criminal Liability Necessary, supra note 38, at 919-20 (rehabilitation “not generally thought of’ in con
nection with corporations).

^2. See Pelaez, Of Crime—and Punishment: Sentencing the White Collar Criminal, 18 Duq. L. Rev.
23, 838 (1980) (prison system incapable of providing moral and ethical rehabilitation for white-collar 

criminals). See also H. Packer, supra note 30, at 356 (no rehabilitative effect from imposing criminal 
sanctions on pillars of community” convicted of economic offenses).

53. H. Packer, supra note 30, at 48.
54. For example, a court could order a diversified corporation to refrain from pursuing for a speci- 

ed time certain lines of business in which past corporate operations have generated repeated viola

One aspect of deterrence that may have particular relevance to our concerns 
is the theory’s apparent assumption that offenders and potential offenders are 
rational actors who weigh all the possible consequences of their decisions 
before they act.45 The inherent limits to human (and organizational) resources 
and information, however, preclude any actor from functioning as a purely 
rational being.46 Many criminal offenses may be the product of irrational, 
largely unconscious drives rather than of rational, hedonistic behavior.47 
Moreover, it may be that only particular categories of criminal offenses are 
likely to be committed by “rational actors.”48

Two other components of the utilitarian view of criminal sanctions also jus
tify punishment: rehabilitation and incapacitation. Rehabilitation seeks to 
“prevent crime by so changing the personality of the offender that he will con
form to the dictates of the law.”49 Commentators have criticized rehabilitation 
on the grounds that we do not know how to rehabilitate offenders,50 and that 
corporate offenders51 and white-collar offenders are not amenable to rehabili
tation.52 Incapacitation is normally thought of as an incident of incarceration, 
during which the incarcerated individual “loses entirely or nearly so the capac
ity to commit further crimes.”53 While corporate entities cannot be incarcer
ated, there are other means of incapacitating them,54 and some commentators 
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have made interesting suggestions for incapacitating white-collar criminals.55

tions. This sanction obviously entails a financial penalty (the denial of the profits that the banned line 
of business would have generated) in addition to its incapacitative effect. Dissolution could also be 
viewed as an extreme form of incapacitation for corporate offenders, somewhat akin to the habitual- 
offender statutes that some states apply to human recidivists. For a discussion of dissolution, see infra 
notes 487 to 489 and accompanying text.

55. Courts could limit the ability of white-collar offenders to commit repeat offenses by ordering 
them, as part of the sentence, to refrain from those types of business activity that spawned the illicit 
behavior. Pelaez, supra note 52, at 840. While this form of incapacitation may prevent repeat offenses 
by particular offenders, it is doubtful whether it would reduce the overall level of corporate offenses. If 
much illegal behavior in the corporate setting results from organizational pressures on individual cor
porate officers, then incapacitated offenders are likely to be replaced by others who may also yield to 
such pressures. We simply lack sufficient experience with such sanctions to know whether the in ter- 
rorem effect of their regular application would offset countervailing organizational pressures for viola
tions. Incapacitating a particular individual or individuals does offer obvious prospects for significant 
reductions in corporate offenses, however, where the punished individuals were responsible for creating 
a “corporate culture” that encouraged criminal behavior. See infra notes 110 to 112 and accompanying 
text (discussing how top management sets ethical “tone”).

56. H. Packer, supra note 30, at 9-10.
57. See id. at 37. Vengeance may be included under the heading of “vindication” as a justification 

for retribution. Fisse, The Social Policy of Corporate Criminal Responsibility, 6 Adel. L. Rev. 361, 405- 
08 (1981). Fisse viewed revenge as a narrower concept than vindication, which embraces making social 
amends for evil and satisfying outraged feelings in addition to providing a social mechanism for the 
extraction of revenge. But see Regulating Corporate Behavior through Criminal Sanctions, supra note 38, 
at 1232 n.3 (distinguishing vengeance from retribution).

58. Fisse, supra note 57, at 405-08. Fisse argued that when the offender failed to bear the cost of his 
or her behavior (i.e., the restraint on self-interest with which the benefits of social life are purchased), it 
is appropriate that the offender suffer in order to restore balance to the system. Id. at 406. But see 
Chambliss, Types of Deviance and the Effectiveness of Legal Sanctions, 1967 Wis. L. Rev. 703, 703 
(concept of social balance not amenable to systematic investigation).

59. See H. Packer, supra note 30, at 33.
60. See id. at 10 (utilitarian view rejects retribution as basis for punishment because suffering is evil 

and there is no justification for making people suffer unless some secular good flows therefrom); Fisse, 
supra note 57, at 405 (retribution widely criticized as justification for punishment); Is Corporate Crimi
nal Liability Necessary, supra note 38, at 919 (“society has moved away from using punishment strictly 
for retribution”).

One author criticized retribution as better “left to the Almighty” due to our limited ability to deter
mine a just punishment for particular offenses and offenders. Pelaez, supra note 52, at 843. For some 
additional criticisms of retribution, see Regulating Corporate Behavior through Criminal Sanctions, supra 
note 38, at 1234.

61. See H. Packer, supra note 30, at 10; Fisse, supra note 57, at 405.

B. RETRIBUTION THEORIES

Despite their differing approaches, deterrence, rehabilitation, and incapaci
tation share the utilitarian goal of crime prevention. A competing theory of 
criminal law is concerned with the morality of crime rather than with its pre
vention. Retribution theory sees punishment as inflicting deserved suffering 
on the morally derelict.56 Commentators have justified punishment as satisfy
ing individual and community desires for revenge,57 restoring the social bal
ance of distress and welfare that the wrongdoer disturbed,58 and allowing 
offenders to reconcile themselves to the community by expiating their sin.59

Retribution has fallen into relative disfavor as a justification for punish
ment, particularly in academic circles.60 Despite its disfavored status, how
ever, retribution theory retains significant popular appeal,61 and retributive 
ideas have been frequently advanced as justifications for corporate criminal 
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liability.62

62. See infra notes 444 to 446 and accompanying text (discussing retribution-theory justification for 
corporate criminal liability).

63. SeeH. Packer, Tz/yra note 30, at 261; Spurgeon & Fagan, Criminal Liability for Life-Endangering 
Corporate Conduct, 72 J. Crim. L. & Criminology 400, 411 (1981); Regulating Corporate Behavior 
through Criminal Sanctions, supra note 38, at 1237-38 (“probably a moral duty to obey the law”).

64. Packer argued that the more indiscriminate we are in treating conduct as criminal, the “less 
stigma resides in the mere fact that [one] has been convicted of something called a crime.” H. Packer, 
supra note 30, at 273.

65. See id. Pelaez asserted that in order to derive the full deterrent effect of incarceration we must be 
willing to increase prison terms to extraordinarily high levels and perhaps routinely incarcerate white
collar offenders in institutions housing street criminals, “knowing full well that this will subject them to 
physical abuses and degradation that are most probably feared as much as or even more than the 
possibility of incarceration itself.” Pelaez, supra note 52, at 833.

66. H. Packer, supra note 30, at 68-69. Liability without fault fails to provide citizens with the 
assurance that they can plan their conduct so as to “avoid entanglement with the criminal law.” Id. at 
68. Without such assurance, criminal law “ceases to be a guide to the well-intentioned and a restriction 
on the restraining power of the state.” Id. Imposing liability without fault may also undermine deter
rence by discouraging in-house corporate compliance efforts because it may be perceived that liability 
will be imposed regardless of such efforts. Miller, supra note 38, at 50.

67. See Regulating Corporate Behavior through Criminal Sanctions, supra note 38, at 1239.
Packer argued that in assessing the issue of immorality, the policymaker should ask “whether there 

exists any significant body [of] dissent from the position that the conduct in question is immoral.” H. 
Packer, supra note 30, at 264.

Packer also argued that behavior should probably be made criminal only if society is ready to devote 
the resources necessary for regular enforcement. He argued that sporadic enforcement, in addition to 
its obvious negative effects on deterrence, hurts respect for law if it becomes widely known that certain 
kinds of conduct may be indulged in with relative impunity. Sporadic enforcement also means that 
prosecutors are likely to exercise great discretion in their choice of targets, likely with an arbitrariness 
that will alienate its victims and create public cynicism. Id. at 287.

68. See supra notes 40 to 44 and accompanying text (discussing need for high degree of certainty and

Utilitarian theory appears to be unalterably in opposition to retribution the
ory, which would have us make criminal only morally culpable behavior. A 
quite plausible utilitarian argument is that unexcused participation in legally 
proscribed conduct is itself a sufficient basis for ascribing individual criminal 
liability, whatever the moral content of the proscribed conduct may be.63 
There are, however, strong utilitarian reasons for arguing that moral culpabil
ity should be a necessary condition for imposing the criminal sanction.

Making morally neutral behavior criminal can undermine the utilitarian 
goal of prevention in several ways. It may dilute the stigmatizing impact of the 
criminal law by trivializing it.64 The severity of the criminal sanction may 
require that we apply it only to behavior that we are willing to punish by a 
significant deprivation of liberty.65 Thus, moral culpability may be required if 
the legal system is to retain the appearance of fairness necessary to secure the 
continued support of the law-abiding and to provide the guidance appropriate 
in a democratic society.66 Making behavior criminal which is already gener
ally regarded as morally blameworthy will help ensure public support for im
posing sanctions with the certainty and severity necessary for meaningful 
deterrence.67 Making morally neutral behavior criminal may produce either 
overdeterrence or underdeterrence.68

There are other efficiency-related reasons for reserving the criminal sanction 
for what really matters. Because law-enforcement resources are limited, these 
resources should be used for only the most serious forms of socially undesir
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able behavior.69 In addition, the greater procedural protections afforded crim
inal defendants and the high standard of proof necessary to prove a criminal 
charge make criminal sanctions more difficult to enforce than noncriminal 
sanctions, a factor that can offset the greater deterrent potential of criminal 
punishment.70

69. “We cannot have all the things we want, crime prevention included. Every hour of police, 
prosecutorial, judicial, and correctional time that is spent on marginal uses of the criminal sanction is 
an hour lost to the prevention of serious crime.” H. Packer, supra note 30, at 259-60. See also 
Wheeler, supra note 22, at 26, cols. 3 & 4.

70. See Regulating Corporate Behavior through Criminal Sanctions, supra note 38, at 1230.
71. “Organizations surround us. We are bom in them and usually die in them. . . . They are as 

inevitable as death and taxes.” R. Hall, Organizations: Structure and Process 3 (3d ed. 1982).
72. “Corporate crime actually is organizational crime occurring in the context of complex relation

ships and expectations among boards of directors, executives, and managers, on one hand, and among 
parent corporations, corporate divisions, and subsidiaries, on the other.” M. Clinard & P. Yeager, 
Corporate Crime 17 (1980) (emphasis in original).

73. Fisse, supra note 57, at 391.
74. Id:, see also New Approach to Corporate Sentencing, supra note 12, at 357 (corporations “sociolog

ical systems” that shape employee behavior).
75. J. March & H. Simon, Organizations 1 (1958). Elsewhere, Simon complained of “the rather 

weak and backward development of the descriptive theory of decision making, including the theory of 

Policymakers who embrace the utilitarian view must answer several ques
tions before employing the criminal sanction in a new area like the design, 
manufacture, and distribution of products, however. First, one must ask 
whether the existing panoply of products liability rules and regulations pro
vides a socially acceptable level of deterrence. This is obviously a matter of 
judgment, for no deterrence scheme can be reasonably expected to reduce to 
zero the incidence of proscribed conduct. If policymakers decide that more 
deterrence is needed, they must consider whether criminal sanctions are likely 
to furnish additional deterrence, and whether the social benefits of making the 
behavior in question criminal exceed, or at least equal, the attendant social 
costs. Even policymakers who embrace retributive goals should probably per
form similar analyses unless they perceive punishment of the morally culpable 
as an absolute value. Plainly, a person who believes in retribution must in
quire into the nature and sources of behavior in order to assess its moral con
tent. With these objectives in mind, we now turn to an examination of the 
nature of corporate decision making.

II. The Nature of Corporate Decision Making

Organizations are a central fact of modern life,71 and it is of crucial impor
tance that socially undesirable corporate behavior be understood as organiza
tional behavior.72 Legal thinking concerning corporate control has long 
suffered from a tendency to regard corporations anthropomorphically, as legal 
“persons,”73 thereby seriously underestimating the impact of organizational 
behavior upon the behavior of employees.74 Understanding these organiza
tional characteristics is necessary if we are to better understand and better reg
ulate corporate behavior.

Despite the ubiquity of organizations in the contemporary world, organiza
tional theory “occupies an insignificant place in modern social science.”75 Suf
ficient knowledge does exist, however, to call into question some of our basic 
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assumptions about the nature of corporate behavior, and alternative decision
making models have been advanced76 which can enhance our understanding 
and illuminate more effective approaches to corporate control.

the firm.” H. Simon, Rational Decision Making in Business Organizations, Lecture in Stockholm on 
Receiving the Nobel Prize in Economics (Dec. 8, 1978), reprinted in 69 Am. Econ. Rev. 493, 494 (1979).

76. Fisse has made a number of criticisms of decision-making models. He argued that the models 
are “too exaggerated to command acceptance as a practical guide for lawmakers.” Fisse, supra note 57, 
at 368. He asserted that they “parade in an unreal world of ample enforcement resources, non-existent 
jurisdictional boundaries, and readily scaled barriers of organizational resistance.” Id. at 369. He also 
concluded that the models are “too occupied with law-making from a rational actor position” because 
they ignore the fact that “law, no less than its corporate subjects, is strongly influenced by its own kinds 
of standard operating procedures and bureaucratic politics.” Id. No doubt all these criticisms contain 
elements of truth, but to recognize that both the models and the legal process are far from ideal is not a 
compelling reason to deny ourselves the insights afforded by the models or to refuse to improve the 
nature of the latter.

77. See Decisionmaking Models, supra note 19, at 1111. See also H. Leibenstein, Economic The
ory and Organizational Analysis 25 (1960) (microeconomic theory assumes firms make decisions 
as though run by single individual); J. McGuire, Theories of Business Behavior 19-20 (1964) (in 
neoclassical economic theory, firm treated as single entrepreneurial actor, allowing economists to dis
cuss firm behavior as actions of single, rational organism); H. Simon, Models of Man, Social and 
Rational 196-97 (1957) (classical economics assumes entrepreneur is rational).

The law has not been alone in assuming the validity of the rational-actor model. Graham Allison’s 
study of the Cuban missile crisis suggested that most analyses of governmental decision making adopt a 
similar model. See G. Allison, Essence of Decision, Explaining the Cuban Missile Crisis 4-5, 
10-28 (1971).

78. See M. Clinard & P. Yeager, supra note 72, at 47 (rational-goal model asserts primacy of profit 
maximization); R. Cyert & J. March, A Behavioral Theory of the Firm 8 (1963) (economic 
theory of firm assumes firms seek to maximize profits); H. Simon, supra note 77, at 196-97 (same); C. 
Stone, supra note 1, at 36-38.

79. See Armstrong, Social Irresponsibility in Management, 5 J. Bus. Research 185, 186-87 (1977) 
(managers directly accountable only to stockholders and not responsible for assessing impact of actions 
on interest groups other than stockholders); Coffee, “No Soul to Damn, No Body to Kick ”—An Un
scandalized Inquiry into the Problem of Corporate Punishment, 79 Mich. L. Rev. 386, 418-19 (1981) 
(some observers argue management misconduct often is response to stockholder pressure for short-term 
capital appreciation).

80. See J. Hage, Theories of Organizations 462 (1980) (“desperate competitive situation[s] lead 
to desperate acts on the part of owners-managers”). Thus, industries characterized by highly competi
tive market structures may be particularly susceptible to profit-related misconduct:

[CJertain industries, for example the drug and chemical industries, are characterized by severe 
competition and strong profit drives that are linked to demands for continual development of 
new products. Under these conditions, the pressures to falsify test data, market new products 
before their effects are known, or engage in unethical sales techniques can have disastrous 
effects on human beings as well as on the environment.

M. Clinard & P. Yeager, supra note 72, at 47. See also Stevenson, supra note 2, at 721 (observing 
that when corporate managers firmly fixed on profits, perceptions of noneconomic values, as well as of 
economic values external to firm, deteriorate).

81. See Armstrong, supra note 79, at 189-91 (discussing studies on obedience which indicate that few 
individuals have resources to resist commands of authority, even when commanded tasks are person
ally distasteful). One study conducted by the American Management Association found that a majority 
of the 3,000 executives interviewed felt under pressure to compromise personal standards [in order] to 
meet company goals.” F. Luthans & R. Hodgetts, Social Issues in Business 53-54 (1976). An

A. THE RATIONAL-ACTOR THEORY

Traditional legal approaches to the regulation of the firm assume the valid
ity of the neoclassical economic model of the firm as a unitary, rationally act
ing entrepreneur77 motivated by a primary goal of profit maximization.78 In 
response to pressures from stockholders,79 strong competition,80 the commands 
of superiors,81 and the desire for personal benefits,82 managers knowingly mar
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ket, or fail to recall and modify, or fail to provide a warning about, dangerous 
products. The impersonal nature of business decision making,82 83 managers’ 
perceptions that white-collar offenses are not morally blameworthy,84 and in
tracorporate pressures for conformity85 may further exacerbate a managerial 
tendency to commit illegal or unethical acts in the pursuit of profits.

other recent study ranked pressure from superiors as the primary source of unethical decision making. 
See Brenner & Molander, Is the Ethics of Business Changing?, Harv. Bus. Rev., Jan.-Feb. 1977, at 55, 
59-70.

82. Clinard and Yeager observed that:
Corporate loyalty, obedience to one’s superior, and the desire to get ahead in salaries and 
bonuses are common justifications offered for unethical and illegal behavior. Pressures on top 
executives go hand in hand with rewards for those who achieve corporation goals, rewards 
that include salaries increased by bonuses based on profits, deferred compensation, and exten
sive perks.

M. Clinard & P. Yeager, supra note 72, at 274-75 (footnotes omitted). See also Note, Increasing 
Community Control Over Corporate Crime—A Problem in the Law of Sanctions, 71 Yale L.J. 280, 282 
(1962) (while immediate goal of corporate policymakers who violate law may be to enrich corporate 
treasury, ultimate goal may be individual benefit through, inter alia, salaries, incentive compensation, 
bonuses, security, prestige).

83. John DeLorean attributed immoral business decisions to, among other things, the detached na
ture of business decision making where profits, rather than the effects that decisions will have on peo
ple, are emphasized. J. Wright, On A Clear Day You Can See General Motors 52 (1979). Of 
the people who approved the marketing of the Corvair, DeLorean said:

These were not immoral men .... These were warm, breathing men with families and chil
dren, who as private individuals would never have approved this project for a minute if they 
were told, “You are going to kill and injure people with this car.” But those same men, in a 
business atmosphere, where everything is reduced to terms of cost, profit goals and production 
deadlines, were able as a group to approve a product most of them wouldn’t have considered 
approving as individuals.

Id. at 5-6.
84. See Sethi, Executive Liability for Corporate Law Violations, 5 L.A. Bus. & Econ. No. 3, at 10, 15 

(1980) (often difficult to distinguish between business practices that represent innovation and those that 
represent health-and-safety threats later stigmatized as crimes). The nature of many white-collar of
fenses allows offenders to rationalize their acts. See infra notes 110 to 112 and accompanying text 
(discussing impact of “corporate culture” on manager’s perceptions about illegal or unethical behavior).

85. See M. Clinard & P. Yeager, supra note 72, at 63-67 (discussing ways in which corporations 
encourage conformity). John DeLorean said that those who opposed their superiors at General Motors 
were accused of “not being on the team” and that a vice-president of engineering who opposed the 
Corvair as unsafe was told, in effect: “You’re not a member of the team. Shut up or go looking for 
another job.” J. Wright, supra note 83, at 6. For a classic example of how internal organizational 
pressures led B.F. Goodrich knowingly to provide defectively designed brake assemblies for Air Force 
jets, see Vandivier, Why Should My Conscience Bother Me?, in M. Ermann & R. Lundman, Corpo
rate and Governmental Deviance 102 (2d ed. 1982).

86. See C. McCaghy, Deviant Behavior: Crime, Conflict, and Interest Groups 218 (1976) 
(profit drive is “single most compelling factor behind deviance by industry”); Fisse, supra note 57, at 
377 (profit is usually “predominant motive” for corporate crime); Robinson & Kane, Punitive Damages 
in Product Liability Cases, 6 Pepperdine L. Rev. 139, 142 (1978) (manufacturer’s main reasons for 
marketing dangerous products are reduction of costs and maximization of profits); Tuerkheimer, supra 
note 20, at 23, col. 2 (cause of corporate violence is “untempered desire for profit”); see also How 
Lawless Are Big Companies?, Fortune, Dec. 1, 1980, at 57, 62 (“economic pressure” and “bottom-line 
philosophy” explain many corporate law violations).

One author asserted that General Motors knew that the Corvair’s suspension system could cause the 
car to flip under certain circumstances, yet marketed the car unchanged, albeit after a major internal 
struggle. Even after several deaths had occurred, the Chevrolet Division president’s proposal to install 
a $15 corrective stabilizer was initially rejected as “too expensive.” The company finally installed the 
bar in response to the president’s threat to resign. J. Wright, supra note 83, at 64-66.

Of course, the rational-actor model can be adapted to firms with goals other than profit-maximiza

Under the rational-actor theory, the drive for profits is thus the primary 
cause of socially undesirable corporate behavior.86 The traditional response to 
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corporate crime, therefore, is to threaten profits by attaching financial penalties 
to undesirable corporate behavior in order to induce the firm to eschew unde
sirable behavior.87 Apart from the difficulties in effectively bringing to bear 
significant profit threats against corporations,88 however, there are more seri
ous objections to continued exclusive reliance on the rational-actor model of 
corporate behavior.

tion. See Decisionmaking Models, supra note 19, at 1101 (assumption that corporations are rational 
means that they will choose from available options a course that will maximize whatever goals they 
have). The basic criticism remains, however; even if a firm has a “rational” goal, it may act irrationally.

87. SeeC.. Stone, supra note 1, at 29 (law-enforcement strategies treat corporations as rational per
sons by exacting from corporation, as from individual, fines for breaking law); Spurgeon & Fagan, 
supra note 63, at 426-27 (courts uphold corporate convictions on assumption that corporate entities 
respond to threat of sanctions in same way as would individuals; levying fines rests on assumption that 
corporations maximize profits and that threat to financial well-being will induce corporations to avoid 
penalties).

88. See infra notes 465 to 480 and accompanying text (discussing obstacles to relying on fines).
89. See Decisionmaking Models, supra note 19, at 1111 (small, closely held corporations tend to con

form to rational-actor model). But see Coffee, supra note 79, at 409 n.71 (noting “intriguing possibility 
that smaller firms within an industry may decide to compete against larger entrants by accepting a 
higher degree of risk”).

90. See R. Cyert & J. March, supra note 78, at 238 (assumption of profit-maximization may accu
rately predict firm behavior where competition vigorous); H. Leibenstein, supra note 77, at 319 n.4 
(under competition, capricious entrepreneurial behavior may lead to losses and eventually to bank
ruptcy); O. Williamson, The Economics of Discretionary Behavior 2 (1967) (in conditions of 
perfect competition, classical theory of firm accurately predicts firm behavior, not because behavorial 
assumptions accurate, but because under such conditions “persistent departures from profit maximizing 
behavior inevitably lead to extinction”); Decisionmaking Models, supra note 19, at 1110-11 (profit-maxi
mizing firms likely to predominate in highly competitive markets where competition threatens ineffi
cient firms with economic failure and forces value-maximization discipline upon competitors). But see 
Jensen & Meckling, Theory of the Firm: Managerial Behavior, Agency Costs and Ownership Structure, 3 
J. Fin. Econ. 305 (1976). The authors argued that owners of a firm with monopoly power have the 
same incentive to limit managerial discretion as do owners of firms operating in competitive markets. 
Id. at 329. What this argument overlooks is that managers isolated from competition can provide a 
level of profits satisfactory to shareholders while pursuing discretionary objectives. Will shareholders 
have the control and ability necessary to limit discretion—or the desire to do so if they receive a satis
factory return on their investment? Even the authors admitted that they have yet to work out the 
theory’s application to a large, modem corporation whose managers have little or no equity. Id. at 356. 
The profit-maximization goal is itself beset with definitional complexities. For example, does the firm 
focus on short-run or long-run profitability? Furthermore, the term “profit” itself has multiple mean
ings: return on shareholder equity, return on total capital, sales growth, earnings per share, debt-to- 
equity ratio, or net profit margin. R. Hall, supra note 71, at 272; see J. McGuire, supra note 77, at 48- 
56 (discussing problems inherent in defining “profit”).

91. See R. Cyert & J. March, supra note 78, at 239-40 (absence of competition allows managerial 
discretion); O. Williamson, Corporate Control and Business Behavior: An Inquiry into the 
Effects of Organization Form on Enterprise Behavior 111 (1970) (competition ultimately limits 
managerial ability to pursue discretionary goals).

92. &eR. Cyert & J. March, supra note 78, at 238 (profit-maximization model problematic where 
conditions of competition weak); O. Williamson, supra note 90, at 131 (high concentration together 
with high barriers to entry tends to produce substantial discretion).

Christopher Stone noted that corporations tend to pursue a variety of goals, depending upon their 
stage of development. At their infant stage corporations tend to be almost entirely profit-oriented, and 
to seek the maximum level of profits possible. “The corporation, like the human being, seeks first of all 
survival. But once survival is secure, the corporation, especially the corporation that is in the hands of 

Smaller firms89 and firms facing vigorous competition are likely to conform 
to the profit-maximization model90 because the imperatives of survival in a 
competitive market effectively limit managerial discretion.9' Larger, well-es
tablished corporations that no longer fear for their survival in the market may 
seek merely a “satisfactory” level of profits in order to pursue other discretion
ary goals.92 Although a firm that is not a profit-maximizer is not necessarily 
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wholly insensitive to legal threats,93 the rational-actor model overlooks the 
completely “rational” incentives that may lead a firm not to consider fully the 
risks of legal liability.94 More fundamentally, however, there exists significant 
doubt whether individuals or firms are capable of the “rationality” posited by 
the rational-actor model.

inside management, is more likely ... to seek a satisfactory level of profits—that is, enough profits to 
stave off shareholder insurrections . . . .” C. Stone, supra note 1, at 38 (emphasis in original). Stone 
suggested that once survival and a satisfactory profit level are assured, corporations may pursue higher- 
level goals like employee financial well-being, expansion, prestige, innovation, and the creation of an 
exciting internal environment. Id. at 39. See also M. Clinard & P. Yeager, supra note 72, at 47-49 
(very large corporations have multiple goals, such as growth through acquisition or increased market 
share, size and position in industry, and concomitant power and prestige, and may seek merely “satis
factory” profit levels and growth rather than pursue riskier profit-maximization strategy); R. Cyert & 
J. March, supra note 78, at 8 (suggesting profit-maximization “either only one among many goals of 
business firms or not a goal at all”); J. McGuire, supra note 77, at 74-80 (discussing criticisms of 
economic model of firm for focusing exclusively on profit-maximization).

93. See Stone, supra note 6, at 22 n.86 (firm that does not maximize profits not necessarily less sensi
tive to legal threats; organization motivated by prestige might be more sensitive to legal threats than is 
pure profit-maximizer); see also infra note 469 and accompanying text (arguing that fines of sufficient 
size will deter even nonrational corporations).

94. Christopher Stone observed that fully considering the legal risks of various alternative courses of 
action has the peculiar characteristic of increasing those risks by creating a trail of evidence difficult to 
eradicate and possibly proving that upper-level management had the requisite knowledge for criminal 
or civil liability. Stone, supra note 6, at 22 n.87.

95. H. Simon, supra note 77, at 199.
96. Id. at 198. Simon has observed that the “traditional economic [individual], however attractive 

... to the economic theorist, has little or no place in the theory of organization.” Id.
97. Id. at 261, 270-71; H. Simon, supra note 75, 502-03 (1979).
98. H. Simon, supra note 77, at 199.
99. J. March & H. Simon, supra note 75, at 124.
100. Simon, supra note 75, at 510; see also R. Cyert & J. March, supra note 78, at 8 (economic 

theory of firm has few characteristics identified with actual business firms: “no complex organization, 

1. Human Limitations

Nobel Laureate Herbert Simon advanced the concept of “bounded rational
ity,” which posits that the actor must construct a simplified model of reality in 
order to deal with it.95 Even if individual actors consciously act rationally, 
their incomplete knowledge of future events and their limited personal abilities 
mean that their rationality represents a subjective orientation to their incom
plete perception of reality rather than an objective orientation to reality it
self.96 Given these limits on human knowledge and ability, Simon argued that 
actors can never maximize or optimize; they can only “satisfice”—that is, pick 
an alternative that meets their aspirations concerning the quality of the alter
native they should seek.97

Organizations are useful because, to some extent, they can compensate for 
the limited knowledge, skill, and foresight of individuals. Nevertheless, organ
ized groups remain limited by the inherent frailties of their human members, 
who can but imperfectly communicate and cooperate with each other.98 The 
economic theory of the firm, with its assumption of perfect rationality, ignores 
these limits and pays little attention to intraorganizational conflicts over goals 
and perceptions.99 It thus has been argued that the rational-actor model 
“do[es[ not even remotely describe the processes that human beings use for 
making decisions in complex situations.”100
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In addition to the inherent limitations of the human components of organi
zations, other aspects of human behavior also lead to nonrational organiza
tional actions. For example, it has been frequently observed that group 
behavior may differ substantially from the individual behavior of a group’s 
members. Social psychologists have long been aware of a phenomenon called 
“risky shift”: people asked to reach a consensus on an acceptable level of risk 
“are very likely to agree on a level of risk which is more risky than the average 
of their individual risk choices.”101 Whatever the true explanation for this 
phenomenon,102 the implications are clear: managers making collective deci
sions may pursue choices riskier than those dictated by their individual 
judgment.

no problems of control, no standard operating procedure, no budget, no controller, no aspiring middle 
management”).

Reality certainly furnishes a wealth of examples of corporate behavior that is “irrational” from a 
rational-actor/profit-maximization perspective. For example, the Wall Street Journal commented that: 
“Ford’s managers and engineers now know that whatever the structural change [to reduce the risk of 
fires from rear-end collisions] might have cost in sales and retooling, it would probably have been small 
compared to what Pinto court cases have cost the company in damages and bad publicity.” The Pinto 
Case, Wall St. J., Jan. 15, 1980, at 18, col. 1. The Pinto case may be an example of an organization 
intending to act rationally but making incompetent risk-benefit calculations because of incomplete in
formation. Stone, supra note 6, at 22. One commentator alleged that Ford’s cost-benefit analysis on the 
Pinto underestimated the ratio of injuries to deaths which would occur in Pinto fires, set too low a price 
on the deaths, and overestimated the cost of safety devices to correct the Pinto’s problems. Dowie, 
supra note 20, at 50-52.

101. C. Insko & J. Schopler, Experimental Social Psychology 468 (1972) (emphasis in 
original).

102. The most intuitively appealing explanation for the “risky shift” originates in the diffusion of 
responsibility inherent in group decision making. Thus, “participants’ awareness that. . . decisions are 
being made jointly with others decreases each of their feelings of personal responsibility for the conse
quences of the decision.” Id. at 468. Diffusion of responsibility also enhances risk taking “because no 
single person can be blamed if things turn out badly.” Id. For a discussion of the role diffusion of 
responsibility plays in hindering law-enforcement efforts to ascribe individual responsibility for corpo
rate actions, see infra notes 375 to 388 and accompanying text.

Diffusion of responsibility as a source of “risky shift” has lately lost ground to the “value hypothe
sis.” According to this hypothesis, in settings where risk has a positive cultural value (e.g., in corpora
tions that retain vestiges of entrepreneurial spirit), group discussions will tend to form a frame of 
reference for individual risk levels. Individuals who originally preferred the least risky choice may 
come to view their choice as less risky than they had originally thought and to see an acceptable level of 
risk in a choice more risky than the one they had originally chosen. Cultural values favoring risk 
enhance this tendency, since discussion will tend to elicit a disproportionate number of pro-risk argu
ments, further augmenting the normal shift to risk. C. Insko & J. Schopler, supra note 101, at 472-75. 
See also Coffee, supra note 79, at 395 (“risky shift” studies may indicate that business executives more 
risk-preferring than average citizens or that business executives acting in small groups become more 
optimistic and reduce risk estimations from what they as individuals originally perceived).

*03• Janis, Groupthink, reprinted in Psychological Foundations of Organizational Behavior 
406, 407 (B. Staw ed. 1977) (emphasis in original).

104. Id. Prominent among these norms is the value of remaining loyal to the group “by sticking to
policies to which the group has already committed itself, even when those policies are obviously work- 

y an<* *iave unintended consequences that disturb the conscience of each member.” Id.

The “risky shift” studies are augmented by the work of Irving Janis on 
“groupthink”—“the mode of thinking that persons engage in when concur
rence seeking becomes so dominant in a cohesive group that it tends to over
ride realistic appraisal of alternative courses of action.”103 Janis noted that 
cohesive groups develop norms that “bolster morale at the expense of critical 
thinking”104 and exert powerful social pressures on dissident members who 
voice objections to the group consensus.105 Victims of “groupthink” tend sub
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consciously to suppress critical thoughts because they have internalized the 
group’s norms and may believe unquestioningly in the morality of their in
group, leading them to “ignore the ethical or moral consequences of their deci
sions.”106 Members of such a group share an “illusion of invulnerability”107 
which can lead them to become “overoptimistic and willing to take extraordi
nary risks”108 and to “fail to respond to clear warnings of danger.”109

2. Organizational Norms

Another source of illegal or unethical corporate behavior may be deviant 
cultural norms operating within a given firm or industry.110 Lower- and mid
dle-level managers can come to feel that illegal behavior is “a normative pat
tern within [the] corporation, with or without pressure for profits or from the 
firm’s economic environment.”111 It is generally agreed that top management 
sets a corporation’s ethical tone and that the dominance of certain groups 
within the organization can exacerbate a propensity for socially undesirable 
organizational behavior.112 Reforming the attitudes of the dominant decision

106. Id. at 407, 410.
107. Id. at 409 (emphasis in original); see Coffee, supra note 79, at 395 n.32 (group shift toward 

optimism may result because group feels itself “more able to overcome difficulties than do individu
als”); Fisse, supra note 57, at 376 (“relaxation of critical faculties in expectation of collective acuity” is 
factor leading to group conformity).

108. Janis, supra note 103, at 409.
109. Id. Victims of “groupthink” may be deprived of adverse information about the consequences of 

group policies by members who appoint themselves as “mindguards” and suppress information in or
der to preclude damage to group confidence. Id. at 413.

110. See M. Clinard & P. Yeager, supra note 72, at 43, 58 (firm’s ethical behavior partly created 
by cultural norms operating within firm or within entire industry); C. Stone, supra note 1, at 67 (law’s 
success in regulating firm ultimately depends on law’s consistency with and reinforcement by organiza
tional forces like firm’s customs, conventions, morals, and rules for advancement and reward); E. Suth
erland, White Collar Crime 241, 247 (1949) (theory of “differential association” applies to white
collar crime; criminal behavior learned from association with those who define it favorably and in 
isolation from those who define it unfavorably); Fisse, supra note 57, at 376 (exposure to peer-group 
beliefs can lead to conformity); infra note 84 (executives convicted of offenses against society tend to 
receive moral and social support from peers). Cf. Sherman, Deviant Organizations, reprinted in M. 
Ermann & R. Lundman, supra note 85, at 63, 66-67 (some organizations adopt goals which vary from 
formal goals and which endanger organizational survival).

For empirical studies, see generally M. Clinard & P. Yeager, supra note 72, at 119 (study of 477 
largest publicly owned manufacturing corporations in United States in 1975-76 indicates companies in 
oil. pharmaceutical, and motor-vehicle industries most likely to violate law). For firm-specific studies, 
see Dowie & Marshall, The Bendectin Cover-Up, 5 Mother Jones 43 (1980), reprinted in M. Ermann 
& R. Lundman, supra note 85, at 260 (Richardson-Merrill’s problems with Thalidomide, MER/29, 
and Bendectin); and Galdston, Hooker Chemical’s Nightmarish Pollution Record, 30 Bus. & Soc’Y Rev. 
25 (1979) (repeated pollution violations by Hooker).

111. M. Clinard & P. Yeager, supra note 72, at 60. See also M. Ermann & R. Lundman, supra 
note 85, at 94-98 (institutionalization of organizational deviance occurs when deviance simply becomes 
part of organizational life and newcomers accept it as part of job); Is Corporate Criminal Liability 
Necessary, supra note 38, at 918 (employees of “deviant” businesses isolated from businesses where 
illegal behavior uncommon; therefore values and attitudes permeated with idea that criminal behavior 
normal).

112. See DeMott, Reweaving the Corporate Veil: Management Structure and the Control of Corporate 
Information, Summer 1977 Law & Contemp. Probs. 182, 217 & 220. For a specific example, see 
Dowie, supra note 20, at 49, who asserted that Lee Iacocca, president of Ford during the development 
of the Pinto, was fond of saying: “Safety doesn’t sell.” When it was discovered that the car’s gas-tank 
design was unsafe, no one told Iacocca. One Ford engineer reportedly said that anyone who did so 
would have been fired. Id. at 48. Iacocca heightened antisafety pressure on the Pinto’s designers by 
“limits of 2,000”: the final product could not weigh more that 2,000 pounds or cost more than $2,000. 
Designers consequently rejected safety devices that would have added either weight or cost. Id. at 49. 
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makers thus may be a precondition to reforming organizational behavior, and 
sanctions targeted solely at the corporate entity may not achieve such 
reformation.

The nature of managerial decision making is a further source of nonrational 
behavior in the large, modem corporation. Managerial decisions that reduce 
corporate profitability can negatively affect managers,* 113 but the personal, 
short-term interests of corporate managers are not always synonymous with 
the long-run health of their organizations.114 The limited liability of share
holders and the availability of corporate bankruptcy shield managers from the 
full consequences of even truly disastrous decisions, and thus may skew mana
gerial calculations toward a higher level of risk than the rational-actor model 
would suggest.115 Managers who desire to advance within the firm or to avoid 
discipline for poor performance may distort data reaching their superiors116 or 
take risks that are not in the interests of the firm as a whole.117 The relatively 
short tenure of top managers and management compensation systems keyed to 
year-end profitability118 provide further incentives for management decisions 
profitable in the short-run, but not the long-run, interests of the firm. And to 
the extent that a corporation’s managers are concerned with prestige, innova
tion, and expansion rather than with maximizing profits, managers may not 
see the negative profit threats imposed by legal sanctions against their corpora
tion as compelling.119

One Ford engineer was quoted as saying: “This company is run by salesmen, not engineers; so the 
priority is styling, not safety.” Dowie, supra note 20, at 49.

113. Corporate actions that negatively affect earnings will ultimately be reflected in the price of the 
corporation’s stock. A drop in stock price increases managerial vulnerability to replacement, either 
from within or via a hostile takeover, makes it more difficult for the organization to obtain new capital, 
and means managers may not realize hoped-for gains on their stock options. Elfin, The Current Need 
for a New Candid Legal Standard Recognizing Broad Corporate Social Responsibility, 11 Pac. L.J. 235, 
251 (1980).

114. One of the dilemmas surrounding large, modem, publicly held corporation is whether anyone is 
interested in the long-run health of the corporate entity. The institutional shareholders that hold an 
increasingly large proportion of outstanding corporate stock tend to be short-term oriented and, if 
dissatisfied with corporate performance, to follow the “Wall Street Rule” and sell rather than attempt 
to influence management. See J. Wright, supra note 83, at 259; Jones, supra note 7, at 1284. Individ
ual shareholders have liquid assets and thus may have a short-term focus and a relative indifference to 
adverse long-range consequences. Coffee, note 79, at 419. There is little reason to believe, there
fore, that corporate managers would act more responsibly if shareholders had effective control of cor
porations. Demsetz, Social Responsibility in the Enterprise Economy, 10 Sw. U.L. Rev. 1, 10 (1978).

115. C. Stone, supra note 1, at 46.
116. Cf A. Downs, Inside Bureaucracy 77 (1967) (bureaucrats tend to distort information reach

ing their superiors by exaggerating data that reflect favorably upon themselves and minimizing data 
that reveal shortcomings). Although Downs excluded for-profit corporations from his definition of bu
reaucracy, “many of the insights of bureaucratic theorists like Downs seem apposite to for-profit enter
prises.” Stone, supra note 6, at 2 n.5. Stone also observed that large organizations in general are the 
problem and that for-profit organizations may be easier to control than nonprofit organizations because 
profit threats at least give us some control over the former. Id. at 24 n.8.

117. Coffee, Making the Punishment Fit the Corporation: The Problems of Finding an Optimal Corpo
ration Criminal Sanction, 1980 N. III. U.L. Rev. 3, 9-10; cf A. Downs, supra note 116, at 83 (one can 
assume that every official acts at least partly in own self-interest and that some motivated solely by self
interest).

118. John DeLorean noted that during his tenure at General Motors at least 60% of a top executive’s
83^ 20 3 ^ear consiste^ of bonuses keyed to year-end profitability. J. Wright, supra note

119. C. Stone, supra note 1, at 50.
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3. Organizational Structure

Likewise, the sheer size of the large modern corporation and the behavioral 
tendencies of persons in large organizations can produce economically nonra- 
tional behavior. Large organizations have several advantages over small orga
nizations.120 Their increased size also leads to loss of control,121 however, as 
the tasks of detailed decision making and communication become too de
manding for any one individual.122 This necessitates shared authority,123 
which leads to managerial discretion124 and diffusion of responsibility,125 all of 
which can foster organizational deviance.

The structural form an organization adopts as it increases in size will, to 
some extent, determine its success in dealing with size-related problems. Yet 
each structural form is likely to be only partially successful, and each manifests 
distinct proclivities. Some firms expand by adding hierarchical levels. These 
unitary-form (U-form) firms tend to be highly centralized and functionally de
partmentalized.126 Information moving up and down the hierarchy may be
come lost and distorted, thereby preventing effective control and leading to 
organizational inefficiency.127 Assigning organizational subunits primary re
sponsibility for a relatively narrow set of problems encourages intraorganiza- 
tional parochialism,128 which can lead to a diversity of goals within the

120. The greater resources of large corporations give them enhanced survival capability. See K. 
Downs, supra note 116, at 23 (large size is primary determinant of organizational survival). Their 
hierarchical structures provide greater opportunities for promotion, greater career variety, and en
hanced prestige and visibility, all factors that enable them to attract better quality employees. H. 
Leibenstein, supra note 77, at 192. A large firm can also replicate many advantages of a small one 
through decentralization while reaping the benefits of increased specialization. Child, Organizational 
Structure, Environment and Performance: The Role of Strategic Choice, 6 Sociology 1, 7 (1972).

121. Anthony Downs posited three “laws” to express this phenomenon. His “law of imperfect con
trol” says that “[n]o one can fully control the behavior of a large organization.” According to his “law 
of diminishing control,” “[t]he larger any organization becomes, the weaker is the control over its ac
tions exercised by those at the top.” His “law of decreasing coordination” asserted that “(t]he larger any 
organization becomes, the poorer is the coordination among its actions.” A. Downs, supra note 116, at 
143; see also Child, supra note 120, at 7 (increased size means potential loss of control).

122. H. Leibenstein, rw/>ranote 77, at 163; seeG. Allison, supranote 77, at 80 (size oflarge organi
zations prevents any single central authority from making all important decisions or directing all im
portant actions).

123. See M. Clinard & P. Yeager, supra note 72, at 44 (large size requires delegation of decision 
making and dispersal of operating procedures); H. Leibenstein, supra note 77, at 163.

124. H. Leibenstein, supra note 77, at 167. Leibenstein also observed that the larger the organiza
tion, the less the amount of detailed control individuals can retain over organizational activities. Id.

125. “[I]t is possible for individuals occupying positions within large corporations to do their jobs 
well and still produce a deviant action. This is because no one has the responsibility, incentive, time, or 
skill to collect, assimilate, and use the information needed to evaluate and alter organizational deci
sions.” M. Ermann & R. Lundman, supra note 85, at 8; see also M. Clinard & P. Yeager, supra 
note 72, at 44 (high-level executives in large corporations can absolve themselves from responsibility by 
rationalizing that “the illegal means of attaining their broadly stated goals had been devised without 
their knowledge”).

126. O. Williamson, rw/rranote 91, at 110.
127. Id. at 25-26, 110. Kenneth Boulding observed that:

[Ajlmost all organizational structures tend to produce false images in the decision-maker, and 
... the larger and more authoritarian the organization, the better the chance that its top 
decision-makers will be operating in purely imaginary worlds. This is perhaps the most fun
damental reason for supposing that there are ultimately diminishing returns to scale.

Boulding, The Economics of Knowledge and the Knowledge of Economics, 58 Am. Econ. Rev. 1, 8 
(1968).

128. G. Allison, supra note 77, at 81.
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organization and to behavior that is nonrational for the organization as a 
whole.129 Because leaders of functional subdivisions ordinarily are promoted 
and rewarded based upon the performance of their divisions, they tend to pro
tect and represent their individual divisions rather than the entire enterprise,130 
particularly if the organization fails to provide regular negative feedback.131

129. C. Stone, supra note 1, at 43.
130. O. Williamson, supra note 91, at 48.
131. Christopher Stone argued, for example, that a plant’s production goals are more immediate and 

compelling to plant personnel than other, more general, corporate goals. That the corporation may 
have to pay warranty claims or products liability judgments at some future date is simply not a part of 
their reality. C. Stone, supra note 1, at 44. Absent a negative-feedback system, a subunit may never 
feel a loss for which it is responsible. Id. at 45. See also J. Wright, supra note 83, at 251-52 (General 
Motors’ emphasis on cost-cutting meant manager of plant producing worst-quality cars got one of big
gest bonuses of any plant manager because his costs lowest).

132. O. Williamson, supra note 91, at 113.
133. Id. at 115.
134. Id. at 118, 120-21.
135. Id. There is, however, no reason to suppose that central-office executives may not respond to 

pressures produced by their short tenure in office and profit-keyed compensation systems with decisions 
aimed at short-run profitability. See supra notes 118 to 119 and accompanying text.

136. O. Williamson, supra note 91, at 119.
137. Id. at 118-19.
138. Id. at 126.
139. Id. at 127. It is expected that M-form divisional managers, even in well-designed organizations, 

would naturally incline toward an advocacy posture similar to that exhibited by their U-form divisional 
counterparts. Williamson argued, however, that M-form managers will seek to expand the size and 
prominence of their operating divisions rather than their functional activities, and that the former will 
have a less negative impact on profits. Id.

Central management must aggressively perform its strategic planning, resource allocation, and con
trol functions if the M-form structure is to reduce both loss of control and the pursuit of subgoals. Id. at 

The major structural approach for overcoming some of the defects inherent 
in large U-form organizations is the multidivision-form (M-form) organization 
pioneered by General Motors and du Pont in the 1930s.132 These organiza
tions use quasi-autonomous operating divisions organized along product, 
brand, or geographical lines as the primary means of achieving intraorganiza- 
tional compartmentalization.133 Daily operating functions and decisions theo
retically are performed by division managers, while a centralized general 
management performs strategic functions and decisions.134 Separating strate
gic and operating functions provides central-office executives with a psycho
logical commitment to overall organizational performance as opposed to 
loyalty to the fortunes of a particular subunit.135 The members of central man
agement function less like traditional managers than like investment managers 
choosing among competing users of capital and judging the performance of 
those divisions that they authorized to use capital.136 M-form structures thus 
may limit managerial discretion by functioning akin to competitive product 
and capital markets and forcing managers to conform more closely to the ra
tional-actor model.137

M-form structures are not devoid of perils and drawbacks, however, because 
operating divisions could be described as “quasi-firms” with a U-form struc
ture, and may exhibit tendencies inconsistent with overall organizational 
goals.138 If operating divisions are sufficiently large to fall prey to U-form 
maladies, the ultimate success of the central-office profit preference will de
pend upon the efficiency of intraorganizational compliance processes.139 Even 
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if operating divisions are kept at or below optimum size, at some point the 
administrative load they produce may exceed central management’s control 
capabilities, necessitating a hierarchical buildup in central management with 
the consequent potential for loss of control and the emergence of discretionary 
objectives among central management staff.140 Divisional managers in an M- 
form organization may behave organizationally nonrationally because they are 
being pressured for quick solutions to often intractable problems by a central 
management that is insulated from responsibility for operational decisions.141 
For a divisional manager under these pressures the issue may not be whether a 
given action is too risky from a corporate standpoint, but rather which risk is 
greater: an ultimate loss to the corporation from a criminal conviction or civil 
judgment, or one’s own dismissal for failure to meet goals set by central 
management.142

132-33. Of course, central control processes, however efficient, will never entirely eliminate discretion
ary actions by divisional management. It thus may be more instructive to employ managerial-discre
tion models in order to examine the short-run behavior of individual operating divisions within M- 
form organizations. Id. at 135.

140. Id. at 160.
141. Coffee, supra note 79, at 398; see also How Lawless Are Big Companies?, supra note 86, at 62 

(common practice of running companies through decentralized profit centers, giving each manager 
control, but holding manager strictly accountable for results, often provides setting in which rules read
ily can be bent when heightened competition or recession squeezes profit margins).

142. Coffee, supra note 79, at 399.
Moreover, both M-form and U-form organizations may experience the bureaucratic inertia charac

teristic of large organizations. According to one commentator,
bureaucratic commitment compounded by ex post access to large resources commonly results 
in a tendency to persist beyond judicious cut off limits. A decision to proceed easily becomes 
a commitment to succeed, whatever the costs. Although error admission may also be difficult 
for the small firm, its inertial qualities are fewer and the latitude needed to delay response is 
apt to be lacking.

O. Williamson, supra note 91, at 158; see also Twerski, Process Standards, supra note 21, at 358-59 
(financial and psychological commitments made to product increase as it is developed, so that, while 
theoretically possible to modify design at any stage, nature and quality of decision making changes as 
product evolves, and additional safety features more easily incorporated at concept or prototype than 
production stages). Williamson believed that M-form organizations may experience fewer error-admis
sion problems than U-form organizations. O. Williamson, supra note 91, at 158.

143. Decisionmaking Models, supra note 19, at 111 (small, closely held corporations tend to conform 
to rational-actor model). See supra notes 113 to 115 and accompanying text (discussing behavioral 
consequences of large firm size). One recent study indicated, however, that large corporations were 
more likely than small corporations to violate the law. M. Clinard & P. Yeager, supra note 72, at 
119. But see Coffee, rwyranote 79, at 409 n.71 (smaller firms within industry may compete against larger 
entrants by accepting higher degree of risk).

144. Decisionmaking Models, supra note 19, at 1106-07.

The foregoing discussion indicates that small firms and, to a lesser extent, 
large firms operating in competitive markets are most likely to conform to the 
predictions of the rational-actor model.143 Among large firms in less competi
tive markets, firms with M-form structures are perhaps more likely to exhibit 
long-run, rational-actor behavior than are firms with hierarchical, U-form 
structures. Firms whose behavior conforms to the rational-actor model logi
cally seem to present the fewest control problems; for although profit pressures 
(or the single-minded pursuit of other goals) may militate in favor of socially 
undesirable behavior, we can have confidence in our ability to detect the 
source of this behavior and to design sanctions to alter the firm’s decisional 
calculus,144 secure in the knowledge that the firm will respond rationally to the 
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sanctions.
The unitary, rational-actor model of the firm seems to favor sanctions aimed 

at the corporate entity itself,145 except to the extent that sanctions aimed at 
individual corporate officers would be desirable as an indirect means of pun
ishing the corporation.146 If the corporation perceives profit maximization as a 
primary corporate value, sanctions that pose significant profit threats ordina
rily should be effective.147 If other corporate values seem to predominate, 
judges could be left free to select those sanctions most appropriate to a particu
lar corporate offender.148

145. Id. at 1107.
146. Id.
147. Id.
148. Id. at 1108.
149. The organizational-process and bureaucratic-politics models subsequently discussed are found 

in G. Allison, supra note 77, and Decisionmaking Models, supra note 19.
Graham Allison suggested that good analysis should blend the insight of all three models. G. Al

lison, supra note 77, at 258.
150. Decisionmaking Models, supra note 19, at 1101.
151. Id. at 1101-02.
152. Id. at 1102.
153. The major types of SOPs are task-performance rules, continuing records and reports, informa

tion-handling rules, and plans. R. Cyert & J. March, supra note 78, at 104-12.
The age of the organization is relevant to the likelihood that an organization will have SOPs. 

Anthony Downs argued that as bureaucracies age, they tend to develop increasingly formal rule sys
tems that cover increasing numbers of the possible situations they are likely to encounter. A. Downs, 
supra note 116, at 18. Also, the more routine the problem, the more likely that an organization will 
have an SOP to deal with it. Decisionmaking Models, supra note 19, at 1121.

See also R. Overt & J. March, supra note 78, at 103 (explicit SOPs give stability to organization, 

But what approach should be taken when we are convinced that rational 
decision making neither produced the behavior in question nor is likely to 
prevail in a corporation’s response to punishment? Corporate control strate
gies premised upon rational organizational responses to the threat and imposi
tion of sanctions are likely to yield suboptimal results when applied to 
organizations whose behavior fails to conform to the model. Alternative deci
sion-making models that represent organizational, aS opposed to anthropo
morphic, views of the firm can furnish helpful insights into both the sources of 
nonrational corporate decisions and the control strategies best suited for 
preventing such decisions.149

B. THE ORGANIZATIONAL-PROCESS MODEL

The organizational-process model sees large corporations, whether U-form 
or M-form, as “a constellation of loosely allied decision-making units (e.g.. a 
marketing group, a manufacturing division, a research and development staff), 
each with primary responsibility for a narrow range of problems.”150 Each 
unit operates under general corporate guidelines, but due to the complexity 
and breadth of its operations, the unit possesses some autonomy in setting pri
orities, processing information, defining problems, and initiating action.151 
For important actions that transcend the jurisdiction of any single subunit, 
executive coordination of the actions of the subunits is necessary.152

Large organizations and their subunits are likely to formulate standard op
erating procedures (SOPs) in order to routinize decision making.153 These 
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SOPs affect individual decision makers’ perceptions of the organization’s envi
ronment and the range of alternatives these decision makers consider.154

provide direction to constantly recurring activities, and influence decisions); H. Leibenstein, supra 
note 77, at 167, 213-14 (SOPs reduce individual discretion, enhance efficiency, and enable organization 
to carry out explorative, creative, and expansional decisions and activities without interrupting routine 
production).

154. R. Cyert & J. March, supra note 78, at 104-12.
155. Decisionmaking Models, supra note 19, at 1102.
156. G. Allison, supra note 77, at 83.
157. Id. at 89; Decisionmaking Models, supra note 19, at 1103.
158. G. Allison, supra note 77, at 91; R. Cyert & J. March, supra note 78, at 101.
159. G. Allison, supra note 77, at 91; R. Cyert & J. March, supra note 78, at 101.
160. See supra notes 110 to 112 and accompanying text.
161. See supra note 116 and accompanying text (discussing error-admission problems).
162. Moreover, the model attributes to the corporate decision-making process characteristics that 

could frustrate even able, law-abiding managers. Decisionmaking Models, supra 19, at 1112.
163. Id. at 1112-13.
164. Id. at 1113. The author also suggested requiring monitoring and reporting on certain corporate 

activities engaged in by designated corporate officers, in order to establish a locus of responsibility for 
corporate actions. AZ at 1113 n.80. See also Regulating Corporate Behavior through Criminal Sanctions, 
supra note 38, at 1243 (suggesting that illegal corporate conduct is “consequence of corporate processes 
such as standard operating procedures and hierarchical decisionmaking” and that therefore corporate 

The actions of a decision-making subunit are therefore not necessarily ra
tional responses tailored to meet specific individualized problems, but tend to 
follow preexisting SOPs that control the information gathered, the problems 
identified, and the action taken.155 Since the number of SOPs available to the 
subunit is finite,156 and since SOPs are designed for standard situations, a poor 
“fit” between the SOPs and a nonstandard problem may produce an ill-suited 
organizational response.157 An organization’s SOPs may change over time, but 
change is likely to occur slowly and to consist largely of marginal adaptations 
of existing SOPs.158

The organizational-process model thus suggests that the organization will 
respond to new situations in ways very similar to its responses to similar situa
tions in the past, because it is using the same, or only slightly altered, SOPs.159 
The existence of faulty SOPs helps to explain corporate recidivism,160 and or
ganizational “error admission” problems.161 This indicates that modifying an 
organization’s SOPs may be a precondition of reforming organizational 
behavior.

The model does not indicate, however, which legal sanctions will most effec
tively modify a malfunctioning or improperly designed SOP. The model’s fo
cus on routinized decision making by corporate subunits can be interpreted as 
discouraging reliance on corporate-entity liability. Yet the model can also be 
seen to militate against individual liability for corporate managers, since they 
may have only limited power to affect the SOPs employed by organizational 
subunits.162

One commentator, arguing that the model calls for imposing individual lia
bility on “those in a position to promulgate and oversee the SOPs of sub
corporate units,”163 suggested legislation imposing on managers an affirmative 
duty to ferret out and correct defective SOPs that they have the authority to 
correct, and imposing liability on managers who fail to take steps to correct 
SOPs they know are flawed.164 Predicating an individual’s liability on failure 
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to modify SOPs, however, may not entail sufficient individual moral culpabil
ity to facilitate the efficient application of the criminal sanction.165

culpability should not depend simply on commission of offense, “but on the overall reasonableness of 
corporate practices and procedure designed to avert” offenses).

165. See supra notes 64 to 70 (more efficient to make morally culpable behavior criminal).
166. A court employing probationary restructuring can also impose individual responsibility for fu

ture violations by ordering the creation of new executive positions charged with monitoring violation
producing activities. See infra notes 510 to 536 and accompanying text (discussing judicially mandated 
corporate restructuring).

167. Decisionmaking Models, supra note 19, at 1113-14.
168. Id. at 1105.
169. See'S Bacharach & E. Lawler, Power and Politics in Organizations 1 (1980) (organi

zations are “politically negotiated orders” and organizational life is “dominated by political interac
tions”); R. Cyert & J. March, supra note 78, at 27 (organization is coalition of individuals, some of 
whom are organized into subcoalitions); M. Dalton, Men Who Manage: Fusions of Feeling and 
Theory in Administration 19-108 (1959) (discussing intrafirm power struggles); A. Downs, supra 
note 116, at 76 (large organizations not teams [groups working together with identical goals] but coali
tions [groups with some, but not all, goals in common]); Ranson, Hinings & Greenwood, The Structur
ing of Organizational Structures, 25 Ad. Sci. Q. 1, 7 (1980) (organization better conceived of as
composed of a number of groups divided by alternative conceptions, value preferences, and sectional 

interests”).
170. Decisionmaking Models, supra note 19, at 1103; see also G. Allison, supra note 77, at 144, 162

(governmental behavior results from political bargaining game among organizational leaders); S. Ba
charach & E. Lawler, supra note 169, at 106 (intercoalition bargaining is essence of organizational 
conflict), J. Hage, supra note 80, at 54-56 (organizational decision making is process of negotiation and 
struggle among coalitions). ° r b

Corporate liability, on the other hand, might effectively force alteration of 
defective SOPs, but the organizational-process model does not reveal how such 
a corporation would respond to traditional monetary penalties. The most effi
cacious approach may be judicially mandated restructuring as a component of 
corporate probation.166 Corporate restructuring could achieve modification of 
defective SOPs and make it unnecessary to impose liability on individuals 
whose behavior lacks significant moral content. Admittedly, restructuring is 
ex post facto and thus can lay no claim to preventing an initial violation unless 
the threat of judicial intervention proves to have an in terr orem deterrent effect. 
The intrusiveness and unconventional nature of restructuring probably means 
that it is best restricted to repeat offenders, however.167

C. BUREAUCRATIC-POLITICS MODEL

In some situations, a third alternative decision-making model, the bureau
cratic-politics model, may explain undesirable corporate behavior better than 
either the traditional rational-actor model or the organizational-process ap
proach. The bureaucratic-politics model, like the organizational-process 
model, rejects the rational-actor model’s assumption that organizations are 
unitary rational actors, but does so by emphasizing the parochialism of groups 
and individuals within the organization, and the resulting conflict and compro
mise which often produce corporate action.168

The bureaucratic-politics model recognizes that organizations are composed 
of subgroups of varying perceptions, interests, and values,169 and depicts cor
porate action as “the outcome of a bargaining game involving a hierarchy of 
players and a maze of formal and informal channels through which decisions 
are shaped and implemented.”170 Each decision is seen as a single game, with 
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the identity of the players determined by the issue involved and the organiza
tion’s structure.171 The player’s impact on the game depends upon the player’s 
power172 and personality,173 factors related only partially to the player’s for
mal authority.174 Any particular game is likely to result in a compromise that 
amalgamates the preferences of all the players, rather than reflecting the abso
lute preferences of any individual player.175 Once a decision is reached, 
though, the game does not necessarily end, for the decision—unless reversed or 
ignored—must be implemented. Thus, the implementation process presents 
considerable opportunities for slippage and realignment as new players enter 
and old players who opposed the decision seek to limit its effects.176

The bureaucratic-politics model is most likely to describe the decision-mak
ing processes of large, U-form organizations177 operating in noncompetitive 
markets, since intracorporate bargaining intensifies when market pressures fail 
to compel managers to achieve competitive efficiency.178 The bureaucratic- 
politics model’s emphasis on conscious individual behavior as the source of 
corporate action seems to require a corporate control strategy aimed primarily 
at individual managers throughout the corporate hierarchy who participated

171. Decisionmaking Models, supra note 19, at 1103.
172. A player’s power depends on numerous factors. See G. Allison, supra note 77, at 168 (power 

based on bargaining advantages flowing from formal authority, expertise, actual control over resources 
necessary to implement decision, and information enabling one to define problem and identify op
tions); S. Bacharach & E. Lawler, supra note 169, at 35 (sources of power in organization include 
office or structural position, expertise, and access to and control over dissemination of information 
important to others); Ranson, Hinings & Greenwood, supra note 169, at 8 (individuals and groups 
within organizations are powerful “because they control and can manipulate scarce resources”).

173. See G. Allison, supra note 77, at 166, 168 (power influenced by player’s personal persuasive
ness with other players and willingness to use bargaining advantages); S. Bacharach & E. Lawler, 
supra note 169, at 35 (player’s power also derives from personal characteristics like charisma, verbal 
skill, ability to argue effectively, physical attributes, and other leadership qualities).

174. See M. Dalton, supra note 169, at 18 (formal organizational chart is “chart of expectations”; 
variances in executive authority result naturally from differing abilities, preoccupations, and percep
tions of those with authority); Child, supra note 120, at 13 (“dominant coalition” of organization not 
necessarily identified with formally designated holders of authority, but with those who “happen to 
hold the most power over a particular period of time”); Elkins, supra note 9, at 126-27 (little reason to 
suppose that “actual authority of any corporate agent would coincide with the authority prescribed [in a 
clearly defined flowchart describing the position and authority of each corporate actor]”); Decisionmak
ing Models, supra note 19, at 1104 (although organizational chart not irrelevant, individuals who are 
officially nonparticipants in decision may, in fact, have great influence over decision, and vice versa).

175. SeeG. Allison, ju/ra note 77, at 175 (results of bargaining process rarely what any one player 
would have chosen as matter of simple, detached choice); A. Downs, supra note 116, at 77 (organiza
tional goals result from compromise among some or all individual members who agree to adopt formal 
set of goals not identified with personal goals of any individual); J. Hage, supra note 80, at 55 (in 
bargaining process, “seldom does one interest group win everything”); Decisionmaking Models, supra 
note 19, at 1104.

176. See A. Downs, supra note 116, at 77 (officials’ compliance with superior’s directives varies, 
depending on whether directives further or hinder officials' interests); Decisionmaking Models, supra 
note 19, at 1104 (player may be active in early stages of game but inactive thereafter). See also G. 
Allison, supra note 77, at 172-73 (discussing governmental behavior).

177. Decisionmaking Models, supra note 19, at 1128 (organizational structure with numerous hierar
chical levels fosters bureaucratic politics; corporations organized into functional divisions tend to en
gage each division’s hierarchies in resolving particular problems); see also supra note 139 (comparing 
U-form divisional managers with M-form divisional managers). There is, however, some disagreement 
on the point. 5"e<?S. Bacharach & E. Lawler, supra note 169, at 214 (arguing decentralized organiza
tions “more susceptible to rampant coalition processes”).

178. Decisionmaking Models, supra note 19, at 1128; see also supra notes 89 to 94 and accompanying 
text (discussing corporate growth and goal policies). 
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either in the decision that produced a violation or in its implementation.179 
Another target might be those decision makers who had the power to prevent 
an illegal decision but failed to do so180 —although one must doubt whether 
criminal sanctions could be efficiently applied to individuals whose moral cul
pability consisted solely of their failure to act.

179. Id. at 1121. Sanctions against the corporate entity would have utility only to the extent that 
sanctions affected the particular players who influenced the game by making or enforcing the illegal 
decision that led to a violation. Id. at 1123-24.

180. Id. at 1121-22. This suggestion would impose on corporate officials an affirmative duty to as
sure that decisions from their areas of responsibility are not illegal, thereby preventing potentially influ
ential players from insulating themselves from the consequences of an illegal consensus. Id. at 1122. 
One interesting aspect of this approach is that the breadth of liability might encourage decision makers 
to reduce the fluidity of decision-making processes under their titular control by routinization, thus 
producing a shift to organizational-process-type decision making. Id. at 1127.

181. See G. Allison, supra note 77, at 187.
182. Decisionmaking Models, supra note 19, at 1126.
183. See Robinson & Kane, supra note 86, at 147 (tracing idea of punitive damages to Code of 

Hammurabi (2000 B.C.), Hittite Laws (1400 B.C.), Hebrew Covenant of Mosaic Law (1200 B.C.), and 
Hindu Code of Manu (200 B.C.)).

184. Punitive damages were first recognized in England in Huckle v. Money, 2 Wils. K.B. 205, 95
Eng. Rep. 768 (1763), and in the United States in Genay v. Norris, 1 S.C.L. (1 Bay) 3, 6 (1784). Puni
tive damages first gained substantial acceptance in the United States in the mid-19th century. Owen, 
supra note 23, at 1263. J

The information requirements of this complex model present the most diffi
cult aspect of implementing a control strategy informed by the model’s in
sights. The model requires an understanding of the bureaucratic forces that 
shaped an illegal decision.181 Actual responsibility may not correspond with 
formal authority, however, and the fluidity of the bargaining process means 
that the identity of the players changes from game to game and within various 
phases of any particular game.182 The detailed investigation necessary to iden
tify the players who actually influenced corporate action would plainly be bur
densome to prosecutors.

Perhaps the law has so long adhered to the rational-actor model because its 
spurious certainties offer a conveniently simple, if often inaccurate, view of the 
very complicated questions about the sources of corporate wrongdoing and the 
control strategies best suited to reducing such wrongdoing. Yet the model’s 
convenience is purchased at the price of inefficient, and often ineffective, ef
forts at corporate control.

This article next examines the major noncriminal legal mechanism available 
for controlling egregious corporate behavior in the products liability context: 
punitive damages awards in civil products liability litigation. If punitive dam
ages afford an acceptable level of prevention at an acceptable social cost, it 
may be advisable to forgo entanglement in the complexities of the criminal 
sanction.

III. Punitive Damages in Products Liability Cases

The punitive damages concept has ancient lineage,183 although it gained ac
ceptance in common-law jurisdictions only in the eighteenth century.184 The 
essential purpose of punitive damages has remained unchanged: “to punish 
flagrant wrongdoers and to deter them and others from engaging in flagrant 
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conduct in the future.”185 Punitive damages thus are appropriate only where 
the defendant’s conduct evinces a degree of moral culpability significantly be
yond that of ordinary negligence.186 Yet despite the relatively long tenure of 
punitive damages in our legal system, their application has fostered “a history 
of stormy controversy”187 which has resurfaced with vigor over the appropri
ateness of punitive damages in products liability cases.

Proponents of punitive damages in products liability cases argue that puni
tive damages are necessary to deter manufacturers from knowingly marketing 
defective products, to punish those who do so, and to compensate fully the 
victims of manufacturer misconduct. In the absence of punitive damages, pro
ponents argue, “many manufacturers may be tempted to maximize profits by 
marketing products known to be defective and to absorb resulting injury 
claims as a cost of doing business.”188 That is, to the extent that manufacturers 
operate as rational profit-maximizers, they may perceive that the profits of 
marketing defective products exceed the costs of paying only compensatory 
damages to those injured.189 For, as rational manufacturers well know, “only 
a fraction [of those injured by a defective product] will be able to identify the 
defect as the cause of their injuries, fewer still will sue and . . . even fewer will 
have the stamina and wherewithal to prosecute to judgment a difficult and 
expensive lawsuit.”190 Likewise, the vagaries of litigation insure that some 
valid claims will be defeated.191 Compensatory damages therefore will not

185. Long, Punitive Damages: An Unsettled Doctrine, 25 Drake L. Rev. 870, 876 (1976). See also 
Restatement (Second) Of Torts § 908(1) (1977) (punitive damages awarded to punish outrageous 
conduct and to deter defendant and others from similar conduct in future).

186. The argot of punitive damages traditionally includes terms like “willful and wanton,” “malice,” 
“gross negligence,” and “evil motive.” Fulton, supra note 20, at 119. The Restatement (Second) of 
Torts § 908(2) (1977) sanctions an award of punitive damages for conduct that is “outrageous” be
cause of the defendant’s “evil motive” or “reckless indifference to the rights of others.”

187. Owen, supra note 23, at 1263. .S7vJFay v. Parker, 53 N.H. 342, 382 (1873) (describing as “mon
strous heresy” notion that punitive damages recoverable in civil case).

188. Owen, supra note 23, at 1291; see also Wangen v. Ford Motor Co., 97 Wis. 2d 260, 285, 294 
N.W.2d 437, 451 (1980) (deterrence particularly appropriate in products liability case because mere 
compensatory damages insufficient to deter defendant from further wrongdoing, as some corporations 
may think it cheaper to pay damages or forfeiture than to change business practices).

189. Professor Owen observed:
To the extent that the manufacturer acts as a rational economic entity, it should recognize that 
the strict pursuit of profit maximization will often dictate that safety be traded for cost reduc
tion beyond the point where a product becomes legally “defective” and the manufacturer 
becomes obligated to compensate persons injured by the defect.

Owen, supra note 23, at 1292; see also Robinson & Kane, supra note 86, at 142 (cost reduction and profit 
maximization provide powerful motives for large manufacturer selling millions of units to market dan
gerous products).

190. Robinson & Kane, supra note 86, at 142. Professor Owen has similarly noted that the “defec
tiveness” of many products may be invisible to many consumers, who may never discover or assert 
their right to compensation. Owen, supra note 23, at 1292-93. He also observed that the high costs of 
litigating products liability claims, which often involve technical and complex issues entailing difficul
ties in discovery and proof, can deter suit. Id. at 1293; see also Sturm, Ruger & Co. v. Day, 594 P.2d 38, 
46-49 (Alaska 1979), modified, 615 P.2d 621 (1980) (punitive damages would have strong effect on 
manufacturers where defective product caused numerous small injuries to people who could not afford 
to sue when punitive damages unavailable, when payment of compensatory damages would cost less 
than correcting defect, or when reckless manufacturer would gain unfair competitive advantage over 
more responsible competitors).

191. Owen, supra note 23, at 1294. One should note, however, that this argument cuts both ways. 
Some litigants whose claims are legally invalid will nonetheless be successful. 
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force manufacturers to bear the full social costs of marketing a defective prod
uct. The availability of punitive damages, though, arguably makes manufac
turers more willing to correct defects,192 because punitive damages furnish 
additional incentives for private plaintiffs to uncover and prove manufacturer 
misconduct.193 The availability of punitive damages thereby increases both 
the likelihood that the manufacturer will be identified and punished, and the 
probable severity of the punishment.194

Where deterrence has failed, punitive damages, like criminal penalties, can 
provide both punishment and revenge and so serve both utilitarian195 and re
tributive ends.196 Punitive damages proponents also argue that punitive dam
ages can serve compensatory ends by reducing substantially the burden of 
attorney’s fees and other expenses of litigation for which recovery is not al
lowed.197 Finally, one commentator has argued that the potential award of 
punitive damages may encourage more manufacturers to settle out of court 
because the availability of punitive damages so dramatically enhances the risks 
of litigation.198 These alleged advantages have led some observers to conclude 
that punitive damages offer the best available legal device for controlling rep
rehensible manufacturer misconduct.199

Many commentators remain unconvinced, however, and have advanced nu
merous arguments against punitive damages in products liability cases. The 
courts have generally rejected200 arguments that punitive damages are uncon-

192. Professor Owen observed that product safety measures can decrease both profit margins and 
sales volume. Additional safety features often increase cost both to manufacturers and to consumers (to 
the extent that manufacturing costs are passed on), and some safety features may decrease a product’s 
practical utility or psychological appeal. Even adequate warnings about a product’s dangerous propen
sities, although minimal in cost, may scare off some buyers. Owen, supra note 23, at 1294.

193. See Fulton, supra note 20, at 118-19 (discussing “private attorney general” effect of punitive 
damages); Owen, supra note 23, at 1278-88.

194. Owen, supra note 23, at 1285. Professor Owen acknowledged that a manufacturer’s inability to 
determine in advance the probable extent of its punitive damages liability for any given defect could 
vitiate any deterrent effect, but he argued that the potential for open-ended liability should influence a 
rational manufacturer’s decision process. Id. at 1285-86.

195. Id. at 1280. Professor Owen argued that the punishment of offenders expresses social disap
proval of their conduct, reaffirms society’s commitment to moral and ethical standards, and reinforces 
law-abiding citizens’ confidence in the fairness of the legal system and in the utility of their personal 
decisions to obey the law. Id. at 1280-81.

196. See Long, supra note 185, at 877 (punitive damages permit public to extract proverbial pound of 
flesh from one whose conduct grossly offends); Owen, supra note 23, at 1282 (retributive needs of ag
grieved individual and of society may be substantial where manufacturer marketed product with 
knowledge of defect in reckless disregard of serious risk to consumers). See generally supra notes 56 to 
62 (discussing theory of retribution).

197. Owen, supra note 23, at 1278.
198. SeeLeBel, supra note 17, at 58, 64-65. Encouraging out-of-court settlement is not necessarily a 

wholly positive development, however. The threat of punitive damages could pose a significant risk of 
extortionate settlements, as does the threat of treble damages for statutory violations. Furthermore, one 
wonders what impact routine settlements would have on the claimed deterrent effect of punitive 
damages.
• a^66 ^U^ton’ note 20, at 119 (only punitive damages can stop manufacturers who have
ignored known and serious defects in name of profit); Owen, Problems in Assessing Punitive Damages 
ASai^ Manufacturers of Defective Products, 49 U. Chi. L. Rev. 1, 59 (1982) (expressing continued 
confidence in punitive damages, despite reservations about current application); Robinson & Kane, 

n,ote 86» at 140 (punitive damages provide “society’s only effective control” over manufacturers 
inclined io sacrifice safety for profits, and are preferable to criminal and bureaucratic sanctions as 
means of curbing profit motive and compelling corporate planners to heed demands of public morality 
m making decisions that affect consumer safety).

200. For cases upholding the constitutionality of punitive damages in products liability, see Neal v. 
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stitutional* 201 or are inconsistent with the principles of strict liability.202 More 
compelling are arguments that punitive damages are unnecessary and, in fact, 
socially destructive in modem products liability.

Carey Can. Mines, Ltd., 548 F. Supp. 357, 377 (E.D. Pa. 1982) (asbestos); Vollert v. Summa Corp., 389 
F. Supp. 1348, 1350 (D. Hawaii 1975) (helicopter); Toole v. Richardson-Merrell, Inc., 251 Cal. App. 
689, 715, 60 Cal. Rptr. 398, 418 (1967) (arteriosclerosis medication). For cases upholding the availabil
ity of punitive damages in strict liability actions, see Sturm, Ruger & Co. v. Day, 594 P.2d 38, 46 
(Alaska 1979) (handgun), modified, 615 P.2d 621 (1980); American Motors Corp. v. Ellis, 403 So. 2d 
459, 467 (Fla. Dist. Ct. App. 1981) (automobile); Gryc v. Dayton-Hudson Corp., 297 N.W.2d 727, 733 
(Minn.) (pajamas), cert, denied, 449 U.S. 921 (1980); Rinker v. Ford Motor Co., 567 S.W.2d 655, 688 
(Mo. Ct. App. 1978) (automobile); Leichtamer v. American Motors Corp., 67 Ohio St. 2d 456, 472-73, 
424 N.E.2d 568, 580 (1981) (jeep); Wangen v. Ford Motor Co., 97 Wis. 2d 260, 265, 294 N.W.2d 437, 
441 (1980) (automobile). As Professor Owen pointed out, strict liability dispenses with proof of fault 
only with respect to compensatory damages; it does not purport to delineate appropriate remedies when 
the plaintiffs harm resulted from aggravated conduct by the defendant. Owen, supra note 23, at 1269. 
He also noted that the inconsistency argument is based on the mistaken assumption that a punitive 
damages claim must be established by facts identical to those supporting the underlying compensatory 
damages claim. Id. at 1269-71. Speiser argued that punitive damages should be governed by the nature 
of the defendant’s conduct rather than by the nature of the plaintiffs injuries. Speiser, Punitive Dam
ages in Wrongful Death: The Barbaric Legacy ofb&vt v. Bolton, Nat’l L.J., Nov. 19, 1979, at 22, cols. 1 
& 2. Speiser noted that if the latter standard governs, a stronger case can be made for punitive damages 
in wrongful-death cases than in personal-injury cases, where courts universally allow punitive damages. 
Id. at 22, col. 2. For a judicial opinion expressing a similar view, see Wangen, 97 Wis. 2d at 266-67, 294 
N.W.2d at 442.

201. These arguments generally assert that punitive damages constitute “punishment,” and thus 
should be governed by the constitutional standards applicable to criminal sanctions. See The Law. 
Brief. Apr. 30, 1981, at 19-20. For a related argument, see Fulton, supra note 20, at 120-21 (arguing 
that punitive damages award where facts might justify criminal indictment raises questions under 
fourth, fifth, sixth, eighth, and fourteenth amendments, particularly with respect to multiple punish
ment and double jeopardy without safeguards afforded by criminal law).

202. These arguments generally point to Section 402A of the Restatement (Second) of Torts, which 
predicates liability upon the product’s condition, rather than upon the defendant’s behavior, which is 
the central focus of inquiry in punitive damages. See Fulton, supra note 20, at 122; Sales, The Emer
gence of Punitive Damages in Product Liability Actions: A Further Assault on the Citadel, 14 St. Mary’s 
L.J. 351, 369-70 (1983); Tozer, Punitive Damages and Products Liability, 39 Ins. Couns. J. 300, 301 
(1972) (intention is least important element of products liability action). Commentators have also 
noted that punitive damages do far more than the risk-spreading and loss-shifting accomplished by 
compensatory damages in strict liability cases. See Fulton, supra note 20, at 122; Owen, supra note 23, 
at 1259 (admitting strict liability principles ill-equipped to deal with injury resulting from products 
marketed with intentional or reckless disregard for consumer safety).

203. As one observer has noted, “personal injury litigation today can—and does—fetch very sub
stantial awards and settlements. In the face of this kind of potential exposure, no manufacturer today
could ignore lightly the ‘deterrent’ effect of compensatory damages liability for defective products.”
Hoenig, Products Liability and Punitive Damages, 46 Ins. L.J. 198, 202 (1980). See also Coccia & Mor
rissey, Punitive Damages in Products Liability Cases Should Not Be Allowed, T1 Trial Law. Guide 46,
50 (1978) (large compensatory damages awards deter adequately); Szrich & Shelley, Time to Eliminate
Punitive Damages?, Nat’l L.J., Feb. 28, 1983, at 13, col. 1 (no one has proven that existing products 
liability law does not adequately serve goals of deterring sales of unsafe products and encouraging 
safety innovations).

If one is persuaded that the potential for dramatic compensatory damages is sufficient to deter ra
tional organizations, one must consider the possibility that punitive damages are superfluous: punitive 
damages are unnecessary to deter rational organizations and may be ineffective in controlling their 
nonrational counterparts.

Opponents argue that punitive damages are superfluous because the large 
compensatory damages awards that are commonplace in products liability 
cases are sufficient to deter any rational manufacturer from knowingly market
ing defective products.203 * * * * * * This argument is particularly persuasive when ap
plied to “mass disaster” cases in which a manufacturer faces numerous suits 
premised upon alleged defects common to a particular product or product 
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line.204 In such cases, it is argued, merely defending against and paying com
pensatory damages “will visit upon the manufacturer all the punishment and 
all the deterrence any fair mind could desire.”205 Multiple punitive damages 
awards may threaten a manufacturer’s continued prosperity, if not its very 
existence.206 The number and size of punitive damages claims also mean that 
a manufacturer’s liability insurance will not necessarily blunt their impact, 
since policy limits may well be exceeded.207

210. See Fulton, supra note 20, at 121 (criticizing lack of definite and uniform criteria for punitive 

Nor, critics assert, are punitive damages necessary to compensate injured 
plaintiffs adequately; modem compensatory damages cover all the types of in
juries that punitive damages were originally designed to address.208 In addi
tion, given the sympathetic nature of the cases in which punitive damages are 
typically sought209 and the lack of well-defined criteria for delineating when 
punitive damages are proper,210 the availability of punitive damages may

204. See Szrich & Shelley, supra note 203, at 13, col. 1 (more than 10,000 suits filed in asbestos 
litigation, with “almost all” plaintiffs seeking punitive damages; Daikon Shield manufacturers currently 
facing approximately 1,600 suits involving compensatory damages claims exceeding $500 million and 
punitive damages claims exceeding $2.3 billion).

205. Tozer, supra note 202, at 304; see also Szrich & Shelley, supra note 203, at 13, col. 2 (thousands 
of suits can lead to enormous compensatory damages liability). Szrich and Shelley reported that Johns- 
Manville has already been assessed $9 million in compensatory damages in asbestos cases and faces 
1,000 more cases currently awaiting trial, and that settlements in asbestos litigation total roughly $1.4 
billion per year. Id:, see also Lauter, Justice Department Investigating Lilly's Marketing of Oraflex, Nat’l 
L.J., May 23, 1983, at 3, col. 2, 40, cols. 3 & 4 (civil suits involving MER/29 cost Richardson-Merrell 
estimated $200 million in damages).

206. Szrich & Shelley, supra note 203, at 13, cols. 3 & 4. See Coccia & Morissey, supra note 203, at 
57 (punitive damages awards in “mass disaster” cases could cumulatively reach astounding figures); 
Owen, supra note 23, at 1320 (significant risk in “mass disaster” cases that manufacturer will be severely 
overpunished by hundreds of judgments for both compensatory and punitive damages); Sales, supra 
note 202, at 370 (products liability suits, in which millions of products of identical design or marketing 
line may be deemed defective, may produce multiple punitive damages). Judge Friendly observed in 
Roginsky v. Richardson-Merrell, 378 F.2d 832, 839 (2d Cir. 1967) that he had “the gravest difficulty in 
perceiving how claims for punitive damages in ... a multiplicity of actions throughout the nation can 
be so administered as to avoid overkill,” since jurors cannot know what their counterparts will award in 
future cases yet to be tried. See also W. Prosser, Handbook of the Law of Torts § 2, at 13 (4th ed. 
1971) (mass-disaster cases may lead to re-examination of basis and policy of punitive damages).

207. Szrich & Shelley, supra note 203, at 13, col. 2. The authors argued that manufacturers who 
avoid the disaster of insurance-policy exhaustion will still be deterred from deliberately marketing 
hazardous products. Id. at 13, col. 3. Insurance may become increasingly unavailable or expensive in 
industries perceived as likely future targets for mass litigation, and defending great numbers of suits in 
numerous jurisdictions entails significant unrecoverable litigation expenses. Id.

208. Coccia & Morrissey, supra note 203, at 46; Fulton, supra note 20, at 120; Hoenig, supra note 203, 
at 201; Long, supra note 185, at 873-74; Tozer, supra note 202, at 303-04. Punitive damages originally 
provided additional compensation to plaintiffs at a time when damages for injuries like pain and suffer
ing and mental anguish were otherwise unrecoverable. Today, however, this notion has effectively 
been replaced by the idea that punitive damages allow plaintiffs to recover attorneys’ fees. Szrich & 
Shelley, supra note 203, at 35, col. 4. Since punitive damages may bear little relation to the actual 
litigation costs that plaintiffs incur, it has been suggested that if fairness dictates a change in the Ameri
can rule against the recovery of such costs, the more appropriate and efficient course would be to 
change the rule itself. A/, at 35, col. 4, 36, col. 1. Connecticut has a long-established rule that limits 
punitive damages to plaintiffs litigation expenses, less taxable costs. Waterbury Petrol. Prods., Inc. v. 
Canaan Oil & Fuel Co., 191 Conn. 588, 468 A.2d 933, 935 (1983).

209. Professor David Owen noted several potential dangers in this respect. Jurors in a punitive 
damages case can become confused and bored with the detailed, but necessary, explication of a manu
facturer s decision-making process. Owen, supra note 199, at 10. Punitive damages cases, by their 
nature, are susceptible to inflammatory emotional appeals by plaintiffs counsel, and the requirement of
outrageous conduct may mean that a jury becomes so outraged that its award is unduly high. Id. at 

12 & ^.61, 47-48. Jurors hostility toward “big business” may also inflate punitive damages awards. Id. 



32 The Georgetown Law Journal [Vol. 73:1

tempt juries into granting unduly large awards.211 Early plaintiffs thus may 
receive a windfall,212 while subsequent plaintiffs are denied similar awards on 
the ground that the defendant manufacturer has already been adequately pun
ished.213 The usual rejoinder is that early plaintiffs deserve this windfall for 
their salutary public-interest role in discovering and proving manufacturer 
misconduct.214 Critics argue, however, that financial penalties imposed for of
fenses against society should be reaped by society rather than by the individual 
plaintiffs.215 In any event, the potential for gigantic compensatory damages in 
“mass disaster” cases offers more-than-adequate inducement to private plain
tiffs and their counsel to ferret out and pursue manufacturer wrongdoing.216

damages); Sales, supra note 202, at 388 (nonuniform application of punitive damages in products liabil
ity cases exacerbates “overkill” or annihilation potential of punitive damages). The lack of well-de
fined criteria for imposing punitive damages awards can also have a negative impact on deterrence, 
which requires for its effectiveness that wrongdoers know their conduct is proscribed and be able to 
alter their conduct so as to avoid punishment. Owen, supra note 23, at 1283. As one critic of punitive 
damages observed, “virtually any punitive damages guidelines can be construed to fit the pleasure of 
the judges and juries called upon to administer justice. If so, the conclusion follows that conduct 
deemed sufficiently antisocial to warrant punitive damages cannot necessarily be identified in advance 
of a punitive award.” Long, supra note 185, at 881.

211. Hoenig, supra note 203, at 199. But see Wangen v. Ford Motor Co., 97 Wis. 2d 260, 277, 294 
N.W.2d 437, 447 (1980) (if punitive damages disallowed, jurors may inflate compensatory damages).

Some courts have held that punitive damages awards should bear some “reasonable” relationship to 
the amount of plaintiffs compensatory damages claim. See, e.g., Neal v. Carey Can. Mines, Ltd., 548 
F. Supp. 357, 377 (E.D. Pa. 1982); Sturm, Ruger & Co. v. Day, 594 P.2d 38, 48 (Alaska 1979), modified, 
615 P.2d 621 (1980). These standards are often applied so flexibly, however, that ratios of 30 or more to 
1 are sometimes approved. Owen, supra note 199, at 9. Professor Owen suggested establishing an 
arbitrary statutory limit on the amount of punitive damages recoverable by any one plaintiff. Id. at 48. 
He also suggested bifurcated proceedings in which juries determine that a punitive award is proper, but 
judges determine the amount of the award. Id. at 52. The proposed Model Uniform Product Liability 
Act supports Owen’s latter proposal. See Model Uniform Product Liability Act § 120(B), reprinted 
Fed. Reg. 62,748 (1979).

212. See Coccia & Morrissey, supra note 203, at 46, 49; Hoenig, supra note 203, at 199.
213. See Roginsky v. Richardson-Merrell, Inc., 378 F.2d 832, 841 (2d Cir. 1967); Szrich & Shelly, 

supra note 203, at 36, col. 1.
214. See Wangen v. Ford Motor Co., 97 Wis. 2d 260, 276, 294 N.W.2d 437, 454 (1980); Owen, supra 

note 23, at 1287-88.
215. Long, supra note 185, at 886; see also DuBois, supra note 25, at 350 (asking whether individual 

plaintiffs should receive millions of dollars in excess of actual damages when punished conduct detri
mental to whole society).

216. Szrich & Shelley, supra note 203, at 36, col. 1.
217. See Roginsky v. Richardson-Merrell, 378 F.2d 832, 841 (2d Cir. 1967) (if punitive damages 

covered by insurance, cost passed on to consuming public); Coccia & Morrissey, supra note 203, at 62 
(punitive damages punish consumers, who will pay higher prices); Ghiardi & Koehn, Punitive Damages 
in Strict Liability Cases, 61 Marq. L. Rev. 245, 251 (1977) (increased insurance premiums resulting 
from larger products liability awards will be passed on as increased product prices); Hoenig, supra note 
203, at 204 (punitive damages will be passed on to consumers in form of higher prices). See also 
Robinson & Kane, supra note 86, at 145 (in determining amount of award, jury should consider manu
facturer’s ability to pass on award).

218. See C. Stone, supra note 1, at 56; Coccia & Morrissey, supra note 203, at 59; Szrich & Shelly, 
supra note 203, at 13, col. 4, 35, col. 3. Proponents of punitive damages commonly assert that puni
tive damages recoup “excess profits” resulting from the sale of defective products and therefore punish 

Critics also question the social cost at which punitive damages awards 
purchase additional increments of deterrence and compensation. They argue 
that in many cases manufacturers will pass punitive damages on to consumers 
in the form of higher prices.217 If circumstances prevent a pass-on, the brunt 
of the punitive damages will be borne by innocent shareholders rather than by 
the managers responsible for corporate misconduct.218 If corporations cannot 
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insure against punitive damages awards,219 or cannot insure fully, the ultimate 
effect of punitive damages may be corporate bankruptcy and consequent in
jury to corporate employees, suppliers, and communities dependent upon cor
porate operations.220

neither shareholders nor the corporation. Owen, supra note 23, at 1304; Robinson & Kane, supra note 
86, at 143. They also argue that shareholders, who presumably benefit from corporate misconduct, 
should view the risk of punitive damages awards as an investment risk. See Moran v. Johns-Manville 
Sales Corp., 691 F.2d 811, 817 (6th Cir. 1982) (punitive damages are risk accompanying investment); 
Owen, supra note 23, at 1305 (shareholders benefit from managerial decision to gamble with public 
safety). What these arguments ignore is that the shareholders who absorb the punishment are not 
necessarily those who benefited from the wrongdoing. See Pease v. Beech Aircraft Corp., 38 Cal. App. 
3d 450, 466. 113 Cal. Rptr. 416, 427 (1974) (defendant argued that consideration of welfare of stock
holders should provide policy reason for denying punitive damages against corporation).

219. Significant uncertainty exists concerning the insurability of punitive damages. See, e.g., Fulton, 
supra note 20, at 121 (contrary to public policy to insure against punitive damages); Long, supra note 
185, at 870-71 (insurers divided over whether liability policies cover punitive damages); Tozer, supra 
note 202, at 302 (manufacturers concerned that punitive damages may not be insurable). Courts are 
split on the issue. Compare Harrell v. Travelers Indem. Co., 279 Or. 199, 216, 567 P.2d 1013, 1021 
(1977) (insurance coverage of punitive damages not contrary to public policy) and Lazenby v. Universal 
Underwriters Ins. Co., 214 Tenn. 639, 648-49, 383 S.W.2d 1, 5 (1964) (insurer liable for punitive dam
ages on ground that to hold otherwise would grant insurer windfall of avoiding coverage it contracted 
to provide) with Northwestern Nat’l Cas. Co. v. McNulty, 307 F.2d 432, 434 (5th Cir. 1962) (automobile 
liability policy covering punitive damages contrary to public policy); Brown v. Western Cas. & Sur. 
Co., 484 P.2d 1252 (Colo. Ct. App. 1971) (punitive damages noninsurable); and Tedesco v. Maryland 
Cas. Co., 127 Conn. 533, 537, 18 A.2d 357, 359 (1941) (contrary to public policy to allow insurance 
against punitive damages). Cf. Hartford Accident & Indem. Co. v. Village of Hempstead, 48 N.Y.2d 
218, 228, 397 N.E.2d 737, 744, 422 N.Y.S.2d 47, 53-54 (1979) (contrary to public policy to allow insur
ance against punitive damages in civil-rights case).

If courts impose punitive damages to punish wrongdoers and to deter future wrongdoing, it would 
appear contrary to public policy to allow wrongdoers to shift their losses. W. Prosser, supra note 206, 
§ 2, at 13; Owen, supra note 23, at 1308; Snyman, supra note 20, at 406. If, on the other hand, explicit 
insurance coverage of punitive damages is allowed in products liability policies, products liability insur
ance rates may become prohibitive. Coccia & Morrissey, supra note 203, at 47-48. Products liability 
insurance rates have already exhibited startling growth. See The Devils in the Product Liability Laws, 
supra note 21, at 72. In 1975 manufacturers paid $1.13 billion for products liability insurance; in 1978, 
$2.75 billion. Id. Whether this increase partly reflects insurer concerns about punitive damages liability 
is not apparent.

220. See Roginsky v. Richardson-Merrell, 378 F.2d 832, 841 (2d Cir. 1967) (if punitive damages not 
covered by insurance, one egregious error could bankrupt defendant); Ghiardi & Koehn, supra note 
217, at 251 (companies unable to pass on costs or obtain liability insurance will be forced out of busi
ness); Hoenig, supra note 203, at 204 (punitive damages may discourage innovation by small businesses 
with limited research budgets and may force marginally healthy firms out of business, resulting in tax 
losses, increased welfare payments to dislocated employees, and anticompetitive effects if only large 
companies survive).

221. See Vollert v. Summa Corp, 389 F. Supp. 1348, 1351 (D. Hawaii 1975) (recognizing danger of 
excessive punishment via multiple punitive damages, but refusing to bar punitive damages claims sim- 
ply because other suits might be filed against defendant); Grimshaw v. Ford Motor Co., 119 Cal. App. 
3d 757, 812, 174 Cal. Rptr. 348, 384 (1981) (if in future defendant faced with possible award in similar 
case for same conduct, “it may raise the issue in that case,” not in present case).

222. See Vollert v. Summa Corp., 389 F. Supp. at 1351-52 (defendant’s net worth relevant in jury 
determination of punitive damages necessary to punish defendant and deter others); Bertero v. Na
tional Gen. Corp., 13 Cal. 3d 43, 65, 529 P.2d 608, 624, 118 Cal. Rptr. 184, 200 (1974) (greater punitive

defe"dan'k But Hoffman v. Sterling Drug, Inc., 374 F. Supp. 
850. 856-57 (M D. Pa. 1974) (evidence of defendant’s net worth relevant only where tort committed by 
and against individuals, not relevant where defendant is corporation; allowing plaintiff to recover 

The courts have recognized the problem of potential multiple punitive dam
ages awards against a single defendant, but generally have refused to allow the 
potential for future awards to prevent an award of punitive damages in the 
case at hand.221 Instead, judges assert that since jurors are free to consider the 
defendant’s wealth,222 they also may consider the existence of multiple claims 
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against the defendant, and the amount of punitive damages awarded in prior 
cases and likely to be awarded in future cases.223 Professor David Owen ini
tially took a similar position,224 but more recently has observed that “the in
creasing number and size of [punitive damages] awards may fairly raise 
concern for the future stability of American industry.”225 Professor Owen’s 
concern for the potentially disastrous impact of wholesale punitive damage 
awards on the economy has been echoed by other commentators226 and by a 
few judges.227 These expressions of concern have gone largely unheeded, 
however.228

amount equal to defendant’s affront to society would create potential for multiple recoveries at defend
ant’s expense—punitive damages award must be “reasonably related” to plaintiff’s compensatory dam
ages).

Professor Owen has pointed out numerous problems with jury assessment of the “wealth” of a corpo
rate defendant. He noted that jurors may not be able to understand raw data on the defendant’s sales, 
profits, and net worth, or the more esoteric concepts of return on investment or cost of capital which are 
necessary to determine wealth. Owen, supra note 199, at 19-20. Jurors may thus be unable to under
stand the impact of a punitive damages award against the defendant. Id. at 45. These matters are 
further complicated if the financial health of the corporate defendant varies significantly during the 
course of a lawsuit, a factor that may not constitute sufficient grounds for reopening a punitive damages 
judgment. Id. at 14 & n.70. Thus an award made when a defendant has experienced record earnings 
may ultimately be paid when a defendant is experiencing record losses. Id.

223. See Gryc v. Dayton-Hudson Corp., 297 N.W.2d 727, 739-40 (Minn.) (expressing concern about 
overpunishment if defendant potentially liable to many plaintiffs, but asserting excessive verdicts will 
not result if proper consideration given to defendant’s wealth and degree to which defendant already 
punished), cert, denied, 449 U.S. 921 (1980); Rinker v. Ford Motor Co., 567 S.W.2d 655, 669 (Mo. Ct. 
App. 1978) (rejecting argument that manufacturers potentially liable to many plaintiffs will be overly 
punished by multiple punitive damages awards; trial and appellate courts in Missouri have means to 
control excessive awards); Wangen v. Ford Motor Co., 97 Wis. 2d 260, 304, 294 N.W.2d 437, 459-60 
(1980) (danger of excessive or multiple awards can be avoided in Wisconsin because jurors can consider 
defendant’s wealth, including consideration of compensatory damages, punitive damages, and fines 
imposed or likely to be imposed on defendant). The Wangen court subsequently observed, however, 
that a defendant who had previously paid a punitive damages award in another case arising from the 
same wrongful act might be assessed additional punitive damages awards in subsequent cases because 
the same act can produce multiple wrongs and a defendant can be punished for each wrong inflicted. 
97 Wis. 2d at 318-19, 294 N.W.2d at 466. See also Restatement (Second) of Torts § 908 comment e 
(1977) (proper to consider defendant’s wealth, existence of multiple claims, amount of punitive dam
ages awarded in prior suits, and amount likely to be awarded in future in determining amount of 
punitive damages award). For a discussion of the various available or suggested devices for controlling 
punitive damages, see infra notes 266 to 297 and accompanying text.

224. Noting that the judiciary could control punitive damages verdicts, Owen concluded that the 
threat of bankrupting a defendant with multiple awards in mass-disaster cases was “more theoretical 
than real.” Owen, supra note 23, at 1324-25.

225. Owen, supra note 199, at 6.
226. See, e.g., Coccia & Morrissey, supra note 203 at 63 (punitive damages in civil suits have reached 

stage where society requires cessation); Sales, supra note 202, at 388 (neither society nor economy can 
sustain continued luxury of windfalls that sap vitality of economic system).

227. See Wangen v. Ford Motor Co., 97 Wis. 2d 260, 331, 294 N.W.2d 437, 472 (1980) (Coffey, J., 
dissenting) (implications of punitive damages awards for free-enterprise system and for economy too 
disturbing to leave to five jurists); cf. Moore v. Remington Arms, Inc., 100 Ill. App. 3d 1102, 1114, 427 
N.E.2d 608, 616-17 (1981) (staggering punitive damages judgments now routinely entered).

228. See Note, Punitive Damages in Strict Products Liability Litigation, 23 Wm. & Mary L. Rev. 333, 
347 (1981) (policy arguments against punitive damages in strict liability cases not well received).

229. See Owen, supra note 23, at 1329. The most celebrated case is Toole v. Richardson-Merrell, 
Inc., 251 Cal. App. 2d 689, 60 Cal. Rptr. 398 (1967), in which the defendant, a manufacturer of an 
anticholesterol drug, concealed from the FDA evidence that the drug might cause eye opacities and 
blood abnormalities in test animals. Professor Owen asserted that punitive damages are almost always 

Courts have awarded punitive damages in a wide variety of products liabil
ity cases, and manufacturers who take active steps to conceal known dangers 
run a significant risk of incurring punitive damages liability.229 A manufac
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turer’s knowing violation of safety standards may also serve as the basis for 
punitive damages if the plaintilf can prove that the injury would not have oc
curred had the manufacturer followed an appropriate standard.230 Grossly in
adequate product testing or quality control may also evidence the level of 
culpability required for a punitive award.231 Likewise, premarketing knowl
edge of a product’s dangerous propensities, coupled with a failure to provide 
adequate warning232 or reduce the risk to the user,233 can serve as the justifica
tion for punitive damages. Another common source of punitive damages 
awards is the manufacturer’s failure, after a product has been marketed, to 
remedy the defect or to warn consumers of the danger.234

in order when manufacturers intentionally mislead consumers into believing that a product is safer 
than it actually is. Owen, supra note 23, at 1362.

230. Owen, supra note 23, at 1335. Professor Owen argued that noncompliance with regulatory stan
dards may not always evidence sufficient manufacturer culpability to justify punitive damages. Instead, 
manufacturers should be allowed to demonstrate that the safety standard was more stringent than re
quired, that the standard was worthless, or that adherence thereto would have created more risk than it 
would have eliminated. Id. at 1338. He noted, however, that the manufacturer who consciously chooses 
to violate a safety standard bears a heavy burden in demonstrating the good faith of its decision. Owen, 
supra note 199, at 31. See also Wussow v. Commercial Mechanisms, Inc., 97 Wis. 2d 136, 153-54, 293 
N.W.2d 897, 906 (1980) (failure to install safety guards on automatic pitching machine).

231. See, e.g., Moore v. Jewel Tea Co., 116 Ill. App. 2d 109, 135-37, 253 N.E.2d 636, 648-49 (1970) 
(manufacturer of drain cleaner containing caustic soda never tested containers for ability to withstand 
pressure, despite knowledge containers had potential to explode when excessive moisture added), aff\d,
46 Ill. 2d 288, 263 N.E.2d 103 (1970); Slough v. J.I. Case Co., 650 P.2d 729, 731 (Kan. Ct. App. 1982) 
(manufacturer never tested torque-generating capacity of trencher with defective axles before market
ing); Gryc v. Dayton-Hudson Corp., 297 N.W.2d 727, 740 (Minn.) (manufacturer of children’s sleep
wear expended minimal amounts on flame-retardants testing), cert, denied, 449 U.S. 921 (1980); 
Leichtamer v. American Motors Corp., 67 Ohio St. 456, 473, 424 N.E.2d 568, 580 (1981) (manufacturer 
of vehicle equipped with rollbar did not adequately test for rollovers).

Professor Owen suggested that a court should award punitive damages only when testing and inspec
tion procedures are so inadequate that they manifest a flagrant indifference to consumer safety. Owen, 
supra note 23, at 1340. He qualified this assertion by stating that the requisite state of mind exists only 
when the manufacturer knows that the product is likely to cause harm if defective, and when the means 
of discovering excessive dangers are inexpensive and readily available. Id. at 1362.

232. See, e.g., Moran v. Johns-Manville Sales Corp., 691 F.2d 811, 814 (6th Cir. 1980) (failure to 
warn insulation workers of link between asbestos and lung cancer); Hoffman v. Sterling Drug, Inc., 485 
F.2d 132, 147 (2d Cir. 1973) (inadequate warnings to FDA and medical profession that drug could 
cause retinal damage); Neal v. Carey Can. Mines, Ltd., 548 F. Supp. 357, 375 (E.D. Pa. 1982) (failure to 
warn of hazards of inhaling asbestos fibers despite overwhelming knowledge of hazards by high-rank
ing corporate officials); Gryc v. Dayton-Hudson Corp., 297 N.W.2d 727, 740 (Minn.) (failure to warn 
about inflammability of children’s sleepwear fabric), cert, denied, 449 U.S. 921 (1980); Wangen v. Ford 
Motor Co., 97 Wis. 2d 260, 263-64, 294 N.W.2d 437, 440 (1980) (failure to warn that fuel tanks tended 
to rupture in rear-end collisions). Professor Owen argued that punitive damages may be appropriate 
when a manufacturer knows of a product danger and could inform consumers about it at a reasonable 
expense, but fails to do so. Owen, supra note 23, at 1352. He further argued that, even where warnings 
are adequate, consumer inability to take practical steps to reduce the risk coupled with a manufac
turer’s ability reasonably to redesign the product so as to reduce risk could serve as a proper basis for 
punitive damage liability. Id. at 1351.

233. See, e.g., Dorsey v. Honda Motor Co., 655 F.2d 650, 653 (5th Cir. 1981) (defendant’s pre-export, 
crash tests indicated occupant might be injured in crash); Aireo, Inc. v. Simmons First Nat’l Bank, —

» -, 638 S.W.2d 660, 662-63 (1982) (manufacturer marketed and sold surgical machine with
knowledge that field tests showed selector valve defective); Grimshaw v. Ford Motor Co., 119 Cal. App. 
3d 757, 813-14, 174 Cal. Rptr. 348, 384-85 (1981) (although crash tests indicated fuel tank tended to 
rupture in rear-end collisions, defendant made conscious choice not to correct problem)- Cantrell v 
Amarillo Hardware Co 226 Kan. 681, 683, 602 P.2d 1326, 1329 (1979) (testing laboratory warned 
defendant several months before manufacture that ladder had tendency to collapse)

234. See e.g.. Gillham v. Admiral Corp., 523 F.2d 102, 105-06 (6th Cir. 1975) (manufacturer contin
ued to market elevtsion with defective transformer despite reports of numerous fires, some of which 
caused personal injury), cert, denied, 424 U.S. 913 (1976); Sturm Ruger & Co v Dav 594 P 2d 38 46
47 (Alaska 1978), modified, 615 P.2d 621 (1980) (manufacturé knfw handgun haé’tendency to firn
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The majority of courts that have awarded punitive damages in products lia
bility cases have utilized such terms as “conscious” or “reckless” disregard for 
the rights of others in describing the level of culpability required before a pu
nitive damages award is proper.235 But applying these traditional tests in

while hammer in “loading” position and that injuries and deaths had occurred, but continued market
ing without rectifying problem); Hasson v. Ford Motor Co., 32 Cal. 3d 388, 399-400, 402-03, 650 P.2d 
1171, 1178, 1180-81, 185 Cal. Rptr. 654, 661, 663 (1982) (manufacturer learned of defective disc brakes 
on 1965 Lincoln Continentals and attempted ineffective recall “fix,” but, in order to protect car’s repu
tation, failed to warn dealers or owners about remedial measures); Moore v. Jewel Tea Co., 116 Ill. 
App. 2d 109, 136-37, 253 N.E.2d 636, 649 (1969) (manufacturer failed to correct design of drain-cleaner 
container or to warn of danger, despite prior claims involving spontaneous explosions), affd, 46 Ill. 2d 
288, 263 N.E.2d 103 (1970); Cantrell v. Amarillo Hardware Co., 226 Kan. 681, 683-84, 602 P.2d 1326, 
1329 (1979) (manufacturer failed to modify ladder design despite at least five prior claims against it 
arising out of design defect); Slough v. J.I. Case Co., 650 P.2d 729, 731 (Kan. Ct. App. 1982) (manufac
turer failed to correct defective axles on trencher or to warn dealers and customers of defect, although 
tests conducted after several reported failures indicated that torque-generating capacity of trencher 
exceeded load-bearing capacity of axles); Gryc v. Dayton-Hudson Corp., 297 N.W.2d 727, 734 (Minn.) 
(manufacturer of inflammable children’s sleepwear failed to correct product or to warn users of danger, 
despite knowledge of instances of injury when fabric ignited), cert, denied, 449 U.S. 921 (1980); Rinker 
v. Ford Motor Co., 567 S.W.2d 655, 667 (Mo. Ct. App. 1978) (defendant knew some 1968 and 1969 
Fords had defective carburetors that would continue to accelerate after driver took foot off gas, but took 
no steps to warn dealers or customers); Ford Motor Co. v. Nowak, 638 S.W.2d 582, 593-95 (Tex. Civ. 
App. 1982) (defendant failed to correct defective automatic transmission that tended to jump from 
“park” into “reverse,” despite knowing of problem for several years); Wangen v. Ford Motor Co., 97 
Wis. 2d 260, 263-64, 294 N.W.2d 437, 440 (1980) (defendant knew fuel tanks on 1967 Mustangs tended 
to rupture in rear-end collisions, and made corrective design changes on subsequent cars, but failed to 
warn users of defect or to recall and modify).

Professor Owen has argued that courts should award punitive damages in postmarketing knowledge 
cases only when the probable reduction in harm from remedial measures clearly outweighs the cost of 
the remedial measures to the manufacturer. Owen, supra note 23, at 1360-61. The appropriateness of 
punitive damages would depend upon a defendant’s knowledge that a product was failing, the serious
ness of the danger associated with the failures, and the technological and economic feasibility of reme
dying the defect. Id. at 1361. In Owen’s view, failure to remedy known defects in unmarketed products 
is particularly blameworthy because the remedial costs are ordinarily less than the cost of recalling 
products already in the field. Id. See also Thiry v. Armstrong World Indus., 661 P.2d 515, 519 (Okla. 
1983) (as manufacturer’s awareness of existence and gravity of defect increases, so does duty to correct 
and culpability for failure to do so).

235. For examples of where the court used the “conscious” phraseology see, e.g., Hasson v. Ford 
Motor Co., 32 Cal. 3d 388, 402, 650 P.2d 1171, 1179-80, 185 Cal. Rptr. 654, 663 (1982) (“conscious 
disregard for the safety of others”); Rinker v. Ford Motor Co., 567 S.W.2d 655, 677 (Mo. Ct. App. 1978) 
(“complete indifference to or conscious disregard for the safety of others”); Newding v. Kroger Co., 554 
S.W.2d 15, 18 (Tex. Civ. App. 1977) (“gross negligence” amounting to “conscious indifference to the 
right or welfare of another”).

For examples of courts using the term “reckless,” see Dorsey v. Honda Motor Co., 655 F.2d 650, 657- 
58 (5th Cir. 1981) (“reckless indifference to the rights of others”); Gillham v. Admiral Corp., 523 F.2d 
102, 109 n.4 (6th Cir. 1975) (“reckless indifference to the safety of others”), cert, denied, 424 U.S. 913 
(1976); Hoffman v. Sterling Drug, Inc., 485 F.2d 132, 146 (3d Cir. 1973) (“reckless indifference to the 
public’s safety”); Drake v. Wham-O Mfg. Co., 373 F. Supp. 608, 610-11 (E.D. Wis. 1974) (“wanton, 
willful or reckless disregard” of plaintiffs rights); Slough v. J.I. Case Co., 650 P.2d 729, 732 (Kan. App. 
1982) (“reckless indifference to the rights of others”); Gryc v. Dayton-Hudson Corp., 297 N.W.2d 727, 
738 n.5 (Minn.) (“reckless disregard of the rights of others”), cerz. denied, 449 U.S. 921 (1980); Thiry v. 
Armstrong World Indus., 661 P.2d 515, 518 (Okla. 1983) (“reckless disregard for the public safety”); 
Wangen v. Ford Motor Co., 97 Wis. 2d 260, 294 N.W. 2d 437, 442 (1980) (“reckless indifference to or 
disregard of the rights of others”).

The Restatement (Second) of Torts and the proposed Model Uniform Product Liability Act sanction 
the recklessness test. ^Restatement (Second) of Torts § 908(2) (1977) (“reckless indifference to 
the rights of others”); Model Uniform Product Liability Act § 120(A), reprinted in 44 Fed. Reg. 62,748 
(1979) (“reckless disregard for the safety of product users, consumers or others who might be harmed 
by the product”). For two products liability cases explicitly adopting the Restatement (Second) test, see 
Neal v. Carey Can. Mines, Ltd., 548 F. Supp. 357, 377 (E.D. Pa. 1982) and Sturm, Ruger & Co. v. Day, 
594 P.2d 38, 46 (Alaska 1978), modified, 615 P.2d 621 (1980). 
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products liability cases poses a number of difficult problems. A fundamental 
difficulty in applying punitive damages to modern corporations is that punitive 
damages originally were designed to punish human wrongdoers.236 This diffi
culty can be overcome by using means similar to those employed to impose 
criminal liability on corporations: by imputing to the corporation the collec
tive knowledge of corporate employees and thereby deriving an institutional 
“state of mind.”237

The manner in which courts have applied punitive damages in products lia
bility cases highlights potential pitfalls. For example, the courts have viewed 
certain kinds of evidence as particularly persuasive in establishing manufac
turer culpability. The existence of prior complaints or lawsuits involving a 
product is often seen as establishing both the existence and seriousness of a 
defect, and the manufacturer’s knowledge of the defect.238 The existence of a 
large number of product failures does not necessarily indicate, however, that a 
product line suffers from a single, identifiable “defect,” or that the manufac
turer is particularly culpable.239 Many product failures are not attributable to 
manufacturer culpability.240 Nor does a manufacturer’s failure promptly to 
modify a product that generates injuries and complaints necessarily connote 
particularly blameworthy behavior. When the product hazard is unantici
pated, delayed manufacturer response may manifest institutional lethargy 
rather than corporate venality.241 Finally, if reported injuries and complaints

236. Owen, supra note 199, at 15; see also Moore v. Remington Arms Co., 100 Ill. App. 3d 1102, 
1114, 427 N.E.2d 608, 617 (1981) (ascribing human qualities of malice and willfulness to corporations 
“is often paradoxical”).

237. See Owen, supra note 23, at 1362 (because manufacturer’s “state of mind” is key factor in as
sessing culpability and because manufacturer can possess knowledge only through employees, aware
ness should be imputed to corporate entity only if knowledge possessed by corporate employees whose 
general responsibilities might fairly require them to act thereon).

A significant issue concerns the identity and authority of the agents whose knowledge and actions 
will suffice to expose the corporate entity to punitive damages liability. The Restatement (Second) 
of Torts § 909 (1977) limits a principal’s liability for punitive damages to cases where a managerial 
agent authorized, participated in, or ratified the act in question. A majority of courts have rejected the 
Restatement (Second) position in favor of a vicarious liability rule for punitive damages which holds the 
corporate entity Hable for the wanton misconduct of all corporate employees acting within the scope of 
their employment. See Owen, supra note 23, at 1300-01; Note, Exemplary Damages in the Law of Torts, 
70 Harv. L. Rev. 517, 526 (1957). But see Kline v. Multi-Media Cablevision, Inc., 233 Kan. 988, 994, 
666 P.2d 711, 716 (1983) (adopting Restatement (Second) rule and rejecting vicarious liability for puni
tive damages).

238. Owen, supra note 199, at 28-29. Professor Owen also observed that the absence of prior com
plaints or a small number of such complaints serves as “compelling proof’ of the manufacturer’s good 
faith. Id. at 29. See also cases cited supra note 234 (punitive damages awards frequently arise from 
manufacturer’s failure to remedy or warn consumers about known defect).

239. Owen, supra note 199, at 29. Professor Owen pointed out that the number of complaints and 
suits against a manufacturer should be considered in relation to the total number of products sold and 
in use, and to the particular product’s inherent dangers, since most manufacturers of inherently danger
ous products will regularly be the targets of numerous complaints. Id. at 30. Owen also argued that the 
courts should consider the relative number of accidents, even if attributable to a single “defect.” Id. He 
noted, for example, that although 50 persons may have died by fire in Pinto crashes in the last decade, 
more than 50,000 die in automobile accidents each year, and thousands died by fire in crashes involving 
other subcompacts and larger vehicles during the same decade. Id. He also noted that statistics from 
the middle of the last decade indicate that the Pinto fire-fatality rate was within the norm for subcom
pacts in general. Id. at 30 n.138.

240. Product use, misuse, and abuse can account for some product failures, and even those failures 
attributable to the product may stem from a variety of nonculpable causes (for example, manufacturing 
flaws or a design problem different from the one being litigated). Id. at 29-30.

241. In large bureaucratic organizations it “takes a good deal of time for [the organization] to per- 
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are the expected consequence of a conscious and justifiable design choice, the 
failure to recall or modify would also seem justifiable.* 242

ceive and understand the nature of a safety problem, to study whether it can be remedied feasibly, and 
to decide upon and then accomplish a corrective course of action.” Id. at 14 n.71. Courts may be 
insensitive to this fact, however. Id.

242. This does not necessarily mean that a manufacturer would have no duty to warn of the dangers 
inherent in such justifiable choices. Such warnings, however, may be impracticable or impossible.

243. Owen, supra note 199, at 32. See, e.g., Gillham v. Admiral Corp., 527 F.2d 102, 107 n.3 (6th Cir. 
1975) (cost to change defective transformer allegedly $.60 to $1.20 per unit), cert, denied, 424 U.S. 913 
(1976); Sturm, Ruger & Co. v. Day, 594 P.2d 38, 47 (Alaska 1978), modified, 615 P.2d 621 (1980) (cost to 
modify defective gun allegedly $1.93 per unit); Grimshaw v. Ford Motor Co., 119 Cal. App. 3d 757, 
775-76, 174 Cal. Rptr. 348, 361 (1981) (inexpensive “fixes” allegedly could have solved Pinto gas-tank 
problem). See also Thiry v. Armstrong World Indus., 661 P.2d 515, 519 (Okla. 1983) (as costs of cor
recting danger increase, so does credibility of excuses for failure to do so); Spurgeon & Fagan, supra 
note 63, at 417 (failure to adopt inexpensive and available remedies is most blameworthy form of 
corporate behavior).

244. Owen, supra note 199, at 33.
245. Cf. Owen, supra note 199, at 33-34 (expressing doubt about commercial feasibility of “cheap 

fixes” for Pintos which impressed Grimshaw court). In particular, courts and juries should be aware 
that, due to inflation, forgone and once-expensive safety improvements often appear inexpensive by 
contemporary standards. Owen, supra note 199, at 14 n.71.

246. See Bowman v. General Motors Corp., 427 F. Supp. 234, 241 (E.D. Pa. 1977) (manufacturing 
flaws and inadvertent design errors treated alike because both measured against built-in objective stan
dard or norm of proper manufacture or design). Professor Henderson noted several similarities between 
inadvertent design errors and manufacturing flaws: both are unintended and defeat the purposes for 
which the product was produced, and both are hidden from consumers and are difficult to warn against 
effectively. Henderson, Judicial Review of Manufacturer’s Conscious Design Choices: The Limits of Ad
judication, 73 Colum. L. Rev. 1531, 1548-52 (1973).

In many cases the alleged availability of inexpensive remedies capable of 
reducing the risk associated with a product has played a prominent role in the 
decision whether to award punitive damages.243 Standing alone, however, the 
existence of inexpensive remedies should not be taken as establishing corpo
rate culpability. Before evidence of available, inexpensive remedies is admit
ted, it must first be established that a product contains a serious, unjustifiable 
hazard that the proposed design alternatives would likely have reduced or pre
vented.244 Courts and juries must also be convinced that the proposed “cheap 
fixes” were technologically and economically feasible at the time the product 
was manufactured.245

The “cheap fix” issue arises in contexts ranging from manufacturer failure to 
recall or modify a defective product line, to mismanufacture or inadvertent 
design errors, to alleged defects resulting from conscious design choices. Man
ufacturing flaws and inadvertent design errors present relatively few problems 
for courts concerned only with determining whether a product is sufficiently 
“defective” to justify an award of compensatory damages, because the courts 
may measure the product’s manufacture and design against customary stan
dards of proper manufacture and design.246 The fact-finding dilemmas 
presented by these two situations pale in comparison with those inherent in 
conscious design choice—which is not surprising, given that significant disa
greement remains over the proper approach for determining manufacturer lia
bility in such cases. Cases involving conscious design choices place courts in 
the difficult position of unilaterally estabfishing product safety standards, a 
task for which some have argued the courts are inherently unsuited, due both 
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to the nature of the task and to the nature of the judiciary.247
Consider the dilemma confronting manufacturers who can foresee that use 

of their products will inevitably cause some injuries.248 While there are means 
available to reduce most product risks,249 many such solutions increase the risk 
of other types of injury.250 And even where this is not so, a totally safe product

247. Professor Henderson argued that conscious-design problems are inherently unsuited to adjudi
cation because they are “polycentric” in nature. Id. at 1534. Polycentric problems he defined as “many
centered problems in which each point for decision is related to all the others as are the strands of a 
spider’s web. If one strand is pulled, the relationships among all the strands will again be readjusted.” 
Id. at 1536. Conscious-design choices fit the polycentric mold because “absolute safety is not attainable 
and—in any event—is not the sole desirable objective of [a] product’s design.” Id. at 1540. Thus design 
engineers “must place relative values upon a multitude of factors”; “[ijntelligent answers to the ques
tion of ’How much product safety is enough?’ can be provided only by a process that considers such 
factors as market price, functional utility, and aesthetics, as well as product safety, and achieves the 
proper balance among them.” Id. Courts would have to weigh the same competing factors if they were 
to attempt to establish independent product safety standards for use in reviewing engineering decisions 
after the fact. Id.

Professor Henderson argued, however, that courts are inherently unsuited to establishing safety stan
dards, and particularly so where conscious-design choices are involved. Henderson, supra note 246, at 
1531. He noted that courts are “reactive” institutions that await an appropriate case before taking 
action, and operate only on a case-by-case basis. Id. at 1532 & n.8, 1532-33 & n.9. He argued that courts 
are inappropriate agencies for accomplishing change because their decisions have retroactive effect. Id. 
at 1533 & n.10. He asserted that courts will be unable to investigate and understand many of the 
complex issues involved in such cases. Id. at 1533 & n.ll. He also observed that courts in different 
jurisdictions will establish divergent standards, leading to an undesirable lack of uniformity. Id. at 
1533 & n.12. For a case taking Henderson’s view that courts are not competent to deciding conscious- 
design cases, see Owens v. Allis Chalmers Corp., 83 Mich. App. 74, 80, 286 N.W.2d 291, 294 (1978).

In Henderson’s view, legislative and administrative bodies enjoy “tremendous advantages” over 
courts as the proper forum for setting optimal design safety standards. Id. at 1555. He thus suggested 
judicial deference to standards set by the executive and legislative branches. Id. at 1556. In the absence 
of such standards, he suggested that courts eschew imposing liability for conscious design choices in 
favor of imposing upon manufacturers a duty to warn consumers of nonobvious risks associated with 
the product. Id. at 1559-60.

The duty-to-warn approach poses problems of its own, however. Given the trade-offs inherent in the 
design of any complex product and the multitudinous dangers each trade-off may pose, the feasibility 
of providing adequate warnings is, in many cases, doubtful. Furthermore, the duty-to-warn approach 
does not protect consumers if an entire industry should adopt a similarly dangerous course, but provide 
adequate warnings. Finally, even adequate warnings are unlikely to protect bystanders and 
nonpurchasing users from injury.

248. xS’é’e Wheeler, supra note 16, at 28, col. 4. Manufacturers of, inter alia, kitchen knives, power 
mowers, autos, tractors, ladders, ovens, soap, lighter fluid, matches, shoelaces, hammers, nails, and 
television sets all know with statistical certainty that a certain number of injuries and deaths will occur 
each year in conjunction with the use of their products. Id. at 30, col. 2 n.10.

As Professor Owen has noted:
[Manufacturers of hazardous products such as automobiles (which kill and maim thousands 
every year) must design them in many different ways they know with virtual certainty will 
result in harm or death at some time to a certain number of unfortunate, statistical persons. In 
a sense, then, such manufacturers always act “intentionally” in deprivation of human life, yet 
surely punishment is inappropriate for simply being in the business of making high speed 
machines.

Owen, supra note 199, at 16.
249 Malcolm Wheeler observed that all kitchen knives could have a guard between their handles 

and blades, all ladders could have a foam cushion at the base, and all automobiles could have an 
ignition interlock that prevented operation unless the driver donned a racing-style harness belt and 
crash helmet. Wheeler, supra note 16, at 30 n.l 1.

250. A steel beam that protects an occupant in one type of accident may endanger him in another, 
as by rendering that portion of the vehicle less energy absorbent, and may endanger pedestrians and the 
occupants of other vehicles as well.” Owen, supra note 199, at 25. In a similar vein, Malcolm Wheeler 
noted that:

A thoroughly ngid rear structure in an automobile will protect the fuel tank from being dam
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may be unacceptable for other social reasons.* 251 Safety is but one of many 
competing goals of product design.252 The manufacturer must decide what bal
ance the public would strike if given the chance.253

aged by a rear impact, but that same rigidity will cause the occupants to suffer injury or death 
from whiplash and from being thrown against parts of the vehicle’s interior during such an 
impact. Similarly, lighter weight yields better handling and, therefore, better accident avoid
ance, but the same absence of structure increases the likelihood of injury if the car does crash.

Wheeler, The Public’s Costly Mistrust of Cost-Benefit Safety Analysis, Nat’l L.J., Oct. 13, 1980, at 26, col. 
3, 27, cols. 1 & 2.

251. See Spurgeon & Fagan, supra note 63, at 415 (absolutely safe cars, while technologically feasi
ble, would cost too much for average purchaser); The Tylenol Trouble, Wall St. J., Oct. 18, 1982, at 28, 
col. 1 (tamper-resistant packaging suggested in wake of Tylenol scare, while relatively low-cost, makes 
packages more difficult, if not impossible, for those with arthritic hands or impaired vision to open).

252. As one commentator has observed concerning automobile manufacturers:

[The manufacturer] knows that a prospective car owner will want some combination of safety, 
durability, reliability, speed, acceleration, comfort, passenger space, luggage space, handling, 
ease of repair, low cost of repair, aesthetics, low price, low cost of operation and other factors. 
The manufacturer also knows that it is literally impossible to maximize all of those desires.

Wheeler, supra note 250, at 27, col. 1. See also Owen, supra note 199, at 25 (design engineers make 
hundreds of choices in production of single complex product, with each decision involving range of 
trade-offs between cost, weight, appearance, performance capabilities, and safety).

253. Wheeler, supra note 250, at 27, col. 2.
254. Professor Owen has also observed that:

In a courtroom many years after the fact, especially where the risks have proven to be greater 
than had been thought, even the most conscientious design of a complex and risky product 
can be made to look cold, calculating, and “callous,” and as if the manufacturer deliberately 
had “disregarded” the risks it could foresee; of course in a sense it did, if it was properly doing 
its job.

Id. at 26. One of the relatively rare statements evincing judicial awareness of this inevitable aspect of 
the design process may be found in American Motors Corp. v. Ellis, 403 So. 2d 454, 469 (Fla. Dist. Ct. 
App. 1981) (Cowart, J., concurring in part and dissenting in part) (criticizing majority award of puni
tive damages because manufacturer failed to build safer design “in order to maximize profits,” and 
arguing that “practical economical considerations are not at all wrongful, much less malicious”).

255. Birnbaum. Unmasking the Test for Design Defect: From Negligence [to Warranty] to Strict Lia
bility to Negligence, 33 Vand. L. Rev. 593, 601 (1980).

256. E.g., Kaijala v. Johns-Manville Prods. Corp., 523 F.2d 155, 158-59 (8th Cir. 1975); Young v. 
Tide Craft, Inc., 270 S.C. 453, 471, 242 S.E.2d 671, 680 (1978); Lamon v. McDonnell Douglas Corp., 91 
Wash. 2d 348, 350-51, 588 P.2d 1346, 1349 (1979); see also Dworkin, Product Liability Reform and the 
Model Uniform Product Liability Act, 60 Neb. L. Rev. 50, 56 (1981) (suggesting defectiveness test with 
consumer as reference point).

257. See Wade, On Product “Design Defects” and Their Actionability, 33 Vand. L. Rev. 551, 556-57 
(1980).

258. See Restatement (Second) of Torts § 402A comment i (1965) (defining “unreasonably dan
gerous” product as “dangerous to an extent beyond that which would be contemplated by the ordinary 
consumer who purchases it, with the ordinary knowledge common to the community as to its 
characteristics”).

Plainly there are grounds for concern about the courts’ ability, years after 
the manufacturer has made these difficult choices, to “re-engineer” a product 
by weighing anew the manufacturer’s choices against proposed alternative de
signs.254 These concerns are amply bolstered by the courts’ failure, after years 
of trying, to fashion a legally sound definition of “defect.”255 Some courts ask 
whether the product as designed was more dangerous than a reasonable con
sumer would expect.256 Although this test has been criticized as sounding in 
warranty,257 258 it finds some support in the Restatement (Second) of Torts™ 
Other courts have asked whether a reasonably prudent manufacturer, knowing 
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the risks inherent in the product, would have marketed it.259 This test sounds 
in negligence,260 although in mismanufacture cases courts often tend simply to 
impute to the manufacturer knowledge of the risk.261 The most commonly 
adopted approach, however, is to balance the benefits of the product as 
designed against the risks inherent in its use.262

The risk-benefit test reflects a laudable judicial awareness of the trade-off's 
necessary in any product design.263 Two courts that have employed this test 
have indicated, however, that while the test resembles the risk-benefit calculus 
often employed in negligence cases, the underlying theory of liability is strict 
liability, not negligence.264 The judicial focus is thus on the product, not on 
the manufacturer’s conduct. That a manufacturer took reasonable steps to de
sign a safe product would not preclude the imposition of liability under a risk
benefit test so conceived.265

This lack of solicitude for manufacturer safety efforts has led one group of 
commentators to propose a “process” defense for design cases which would

259. See, e.g., Suter v. San Angelo Foundry & Mach. Co., 81 N.J. 150, 170, 406 A.2d 140, 153 (1979) 
(design-defect test is whether manufacturer acted in reasonably prudent manner); Newman v. Utility 
Trailer & Equip. Co., 278 Or. 395, 397, 564 P.2d 674, 675 (1977) (test is whether prudent manufacturer 
or seller with knowledge of defect would have marketed product).

260. Wade, supra note 257, at 567. See Birnbaum, supra note 255, at 645 (suggesting negligence 
standard most desirable for conscious-design cases). Birnbaum argued that a negligence standard gives 
manufacturers an incentive to design safe products because they can rely on the fact that efforts and 
expense devoted to safety will reduce their subsequent liability exposure. Id. He also argued that a 
negligence standard would encourage courts to distinguish between conscientious and careless manu
facturers, and might also add a measure of stability to the tort system, with a consequent calming effect 
on insurers. Id.

261. E.g., Phillips v. Kimwood Mach. Co., 269 Or. 485, 492, 525 P.2d 1033, 1036-37 (1974); Birn
baum, supra note 255, at 618; Dworkin, supra note 256, at 55; Wade, supra note 257, at 567.

262. See, e.g., Barker v. Lull Eng’g Co., 20 Cal. 3d 413, 418, 573 P.2d 443, 446, 143 Cal. Rptr. 225, 
228 (1978) (design defective if benefits of design do not outweigh risk of danger inherent in design); 
Turner v. General Motors Corp., 584 S.W.2d 844, 847 n.l (Tex. 1979) (“defectively designed” means 
product “unreasonably dangerous as designed,” taking into consideration utility of product and risk 
involved in use).

The proposed Model Uniform Product Liability Act also adopts a balancing test to determine civil 
liability for “unreasonably unsafe” product design. Model Uniform Product Liability Act § 104(B)(1), 
reprinted in 44 Fed. Reg. 62,721 (1979). The Act provides that imposing liability requires a finding that

at the time of manufacture, the likelihood that the product would have caused the claimant’s 
harm or similar harms, and the seriousness of those harms outweighed the burden on the 
manufacturer to design a product that would have prevented those harms, and the adverse 
effect that alternative design would have on the usefulness of the product.

“Especially probative evidence” on this issue includes “[t]he technological and practical feasibility of a 
product designed and manufactured so as to have prevented the claimant’s harm while substantially 
serving the likely users’ expected needs,” id. § 104(B)(2)(b), the “effect of any proposed alternative 
design on the usefulness of the product,” and “the comparative costs of producing, distributing, selling, 
using and maintaining the product as designed and as alternatively designed.” Id. § 104(B)(2)(c), (d).

263. See, e.g., Bowman v. General Motors Corp., 427 F. Supp. 234, 241-42 (E.D. Pa. 1977) (recogniz
ing that conscious-design choice “necessarily involves trade-off among safety, utility, and cost,” and 
stating that risk-benefit analysis allows jury to make judgment as to social acceptability of conscious- 
design-choice trade-off); Barker v. Lull Eng’g Co., 20 Cal. 3d 413, 431, 573 P.2d 443, 447, 143 Cal. Rptr. 
225, 237 (1978) (risk-benefit test allows manufacturer to demonstrate relative complexity of design deci
sions and trade-offs in adopting alternative designs).

264. n^°'jm,ar y,AGe“^rUMotors CorP ’ 427 F- Supp. 234, 245 (E.D. Pa. 1977); Barker v. Lull Eng’g 
S’a2i°ial; 3d 4P'a43 ‘3t5’ 373 P,2d 4431 455‘57’ 143 Cal. Rptr. 225, 237-39 (1978). The proposed

Uniform Product Ltabthty Act, however- avowedly places design cases on “a fault basis.” 
Model Uniform Product Liability Act § 104 analysis, reprinted in 44 Fed. Reg. 62,721-22 (1979)

265. See Barker v. Lull Eng’g Co., 20 Cal. 3d at 435, 573 P.2d at 457, 143 Cal. Rptr. at 239. 
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shift judicial review from the ultimate design to the design process.266 Under 
this standard, the courts would presume that a product is nondefective if its 
manufacturer can demonstrate that the design process gave proper considera
tion to safety concerns. A plaintiff could overcome this presumption of 
nondefectiveness only with “clear and convincing” evidence that the design 
was defective.267 To avail itself of a process defense, a manufacturer would 
have to document that its design process demonstrated an adequate concern 
for safety. The obvious advantage of a process standard is that, properly im
plemented, it could encourage manufacturers to adopt a thorough safety-re- 
view process.268

266. Process Standards, supra note 21, at 358.
267. Id. at 375.
268. Id. at 376-77. Extended to good-faith actions in general, a process defense might also encourage 

more effective recall and product-modification SOPs. The detailed processes resulting from such SOPs 
could also have the salutary side effect of improving our ability to pinpoint responsible individuals and 
to impose individual responsibility on upper-level executives in general.

269. Henderson, Should a "Process Defense” be Recognized in Product Design Cases?, 56 N.Y.U. L. 
Rev. 585, 590-92 (1981). Professor Henderson argued that a “process” defense involves issues equally 
as “polycentric” as conscious-design cases generally—and, therefore, equally as unsuitable for judicial 
resolution. Id. at 590-92, 603. See supra note 247.

270. Henderson, supra note 269, at 594-95.
271. Id. at 606-07.
272. Process Standards, supra note 21, at 369-70.
273. Id. at 371 & n.63.
274. Id. at 372.
275. Henderson, supra note 269, at 593, 596.
276. Twerski, Weinstein, Donaher & Piehler, In Defense of Process, 56 N.Y.U. L. Rev. 616, 621 

(1981). These authors also suggested punitive damages for manufacturers who falsify safety docu
ments. See Process Standards, supra note 21, at 377.

The process defense has been criticized on the grounds that courts would be 
unable to distinguish “good” process from “bad,”269 and that their difficulties 
would increase as manufacturers learned how to develop the documentation 
necessary to support a process defense.270 Even if a process defense were 
available, manufacturers might be reluctant to avail themselves of it. If unable 
to convince a court of the integrity of their process, they would then have to 
litigate the issue of defectiveness against a plaintiff armed with evidence from 
their own files.271 Proponents of a process standard argue that manufacturers 
should fully document their design process despite this risk.272 As a practical 
matter, manufacturers bear the burden of defending their design choices,273 
and the ability to demonstrate the complexity of the design process and the 
sensitivity and intelligence of their choices should enhance their chances of 
success at trial.274 Finally, the process defense has been criticized as con
fronting plaintiffs with an insurmountable burden of proving bad faith against 
a manufacturer with well-managed safety records.275 Defenders of the process 
defense, however, argue that the “clear and convincing” standard offers signifi
cant protection against a “paper” safety-review process.276

Regardless of the merits of a process defense in compensatory damages 
cases, a process standard appears particularly relevant when punitive damages 
are at issue. It is reasonable to argue that a manufacturer who has made good
faith efforts to address safety considerations in its design process should none
theless be responsible for compensatory damages when a court and jury decide 
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that the manufacturer has inexcusably erred by placing insufficient emphasis 
on safety in a particular decision. It is quite another matter to argue that the 
manufacturer should suffer the additional punishment of punitive damages. 
Yet a significant danger exists that those manufacturers who are most con
cerned with safety will also be those most exposed to punitive damages liabil
ity. Manufacturers concerned with safety will encourage critical internal 
evaluations of their products which can prove devastating in the hands of 
plaintiffs.277 Plaintiffs seeking punitive damages may attempt to use this docu
mentation to show that the manufacturer “recklessly” or “consciously” disre
garded public safety.278 Legitimate crash-testing and other testing results may 
also be used effectively against manufacturers—especially if courts and jurors 
are ignorant of the essential nature of the design process.279

Manufacturers who explicitly employ some form of cost-benefit analysis in 
making the inevitable design trade-offs are also likely to be excoriated by com
mentators280 and condemned by juries281 for “trading lives for dollars.” Yet 
“[cjost-benefit analysis is fundamental to the design engineer’s trade,”282 and 
arguably a major thrust of judicial intervention in design cases is to force man-

277. Owen, supra note 199, at 17.
278. Id. at 16. For discussion of cases in which internal memoranda played a major role, see id. at 16 

n.70 & 17 n.80.
279. See id. at 18 (manufacturer efforts to improve product may create documentation for punitive 

damages claim); see also Lauter, Car Fires Ignite High Awards, Nat’l L.J., Dec. 21, 1981, at 1, col. 1, 19, 
col. 1 (suggesting that plaintiffs’ ability to discover defendant’s crash-test data via discovery procedures 
contributes to high awards); Sales, supra note 202, at 395 (concerned manufacturers who do safety 
testing provide evidence that manufacturer “knew” of risks associated with product as designed). See 
also Buehler v. Whalen, 70 Ill. 2d 51, 64-68, 374 N.E.2d 460, 466-68 (1977) (establishing right to dis
cover crash-test data and stating that “Illinois courts will not tolerate fractional discovery or fractional 
disclosure”). For cases where a manufacturer’s crash-test results played a major role in an award of 
punitive damages, see Dorsey v. Honda Motor Co., 655 F.2d 650, 653 (5th Cir. 1981); Grimshaw v. 
Ford Motor Co., 119 Cal. App. 3d 757, 813-14, 174 Cal. Rptr. 348, 384-85 (1981).

280. See Dowie, supra note 20, at 47 (arguing that Ford waited until 1977 to modify Pintos because 
cost-benefit analysis indicated changes not profitable to make sooner). Dowie also argued that “[t]he 
process of willfully trading lives for profits is built into corporate capitalism.” Id. at 55. See also Le Bel, 
jw/ranote 17, at 41-42 (arguing that evidence of cost-benefit analysis in Pinto case “should be sufficient 
to permit the trier of fact to infer that the manufacturer had knowledge that at least some deaths and 
injuries were substantially certain to result from the design of the Pinto,” and that such evidence would 
be sufficient to establish Ford’s liability for battery under Restatement (Second) of Torts § 8A 
(1965), or for recklessness under Restatement (Second) of Torts § 500 (1965)).

Other observers have disagreed. See, e.g., Epstein, supra note 23, at 20 (Ford’s cost-benefit analysis 
proper under rules of civil liability); Wheeler, supra note 250, at 26, cols. 3 & 4 (government statistics 
indicate Pinto safer than average car in number of fatalities in accidents accompanied by fire, and 
percentage of Pinto fire fatalities lower than fire fatalities of average subcompact).

281. Wheeler argued that:
[J]uries will tend to condemn any manufacturer that they find has used cost-benefit analysis 
where safety is an issue. This will be especially true in the absence of statutory language and 
judicial instructions telling them (1) that cost-benefit analysis is proper, desirable and una
voidable and (2) that the prosecution must prove beyond a reasonable doubt that the benefits 
of the design or process the prosecution contends should have been used greatly outweigh the 
monetary and nonmonetary costs that the design or process would have entailed.

Wheeler, supra note 16, at 30, col. 1.
282. Owen, supra note 199, at 24. Malcolm Wheeler argued that the public’s antipathy toward cost

benefit analysis reflects ignorance of the fact that every person engages in cost-benefit safety analysis for 
eveD decision. Wheeler, supra note 250, at 26, col. 4, 27, col. 1. He also argued that cost-benefit 
analysis necessarily entails the use of some dollar value for human life, injury and suffering. The 
valuation process can be intuitive, as it is in most of our personal, minute-by-minute decisions, or it can 
be a sophisticated, quantitative, computerized analysis.” Id. at 27, col. 2. 
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ufacturers to make conscious trade-offs between the cost of accidents and the 
cost of preventing them.283 Penalizing manufacturers for using cost-benefit 
analyses can only force underground those calculations that must be made, 
with the consequence that they may be made in a less exacting and less visible 
manner.284 What is needed is a legal standard that reflects an informed under
standing of the design process, the role of cost-benefit analysis in that process, 
and the proper claims that society can press upon manufacturers.285 The stan
dard that appears best suited to encompass these manifold concerns is Profes
sor David Owen’s “flagrant indifference to public safety” standard.286

283. See Epstein, supra note 23, at 19 (rules of civil liability in effect contemplate that there will be 
accidents for which manufacturer should not be liable, even though manufacturer knows they must 
occur).

284. Wheeler stated that:
[O]ut of ignorance or for political purposes, one [may] argue that it is immoral to put a dollar 
value on human life. The ineluctable effect of such a position, however, is that cost-benefit 
analyses will still be made in a cruder, less-informed, less open manner that is less susceptible 
to rational review by the public and by the courts.

Wheeler, supra note 250, at 27, col. 3.
285. See Owen, supra note 199, at 34 (although cost of any one change may be small in isolation, in 

fairness all we can ask of management and engineers is that safety considerations not be deliberately 
excluded or shunted far to rear in deciding on total design mix).

286. Id. at 21; Owen, supra note 23, at 1367. Only a few courts have adopted the flagrant-indiffer
ence test. See Moran v. Johns-Manville Sales Corp., 691 F.2d 811, 815 (6th Cir. 1982) (“flagrant indif
ference” to probability of unreasonable harm); Moore v. Remington Arms Co., 100 Ill. App. 3d 1102, 
1115, 427 N.E.2d 608, 617 (1981) (“flagrant indifference” to public safety); Leichtamer v. American 
Motors Corp., 67 Ohio St. 2d 456, 472, 424 N.E.2d 568, 579 (1981) (“flagrant indifference” to possibility 
that product might expose consumers to unreasonable risks of harm).

287. Owen, supra note 199, at 24.
288. Id. Owen said that to decide whether a defendant manufacturer’s conduct reflects a “flagrant 

indifference” to public safety one must consider the existence and magnitude of the probable danger 
inherent in the product; the cost and feasibility of reducing that danger to an acceptable level; the 
defendant’s awareness of the danger and its magnitude, and of the availability of a feasible remedy; the 
nature and duration of, and reasons for, the defendant’s failure to act appropriately to discover or 
reduce the danger; and the extent to which the defendant purposely created the danger. Owen, supra 
note 23, at 1369.

289. Owen, supra note 199, at 24; see also Owen, supra note 23, at 1368-69 (“flagrant” means “con
duct significantly more serious than inadvertent negligence and thus assumes that only the most egre
gious misbehavior is punished”).

290. Owen, supra note 199, at 27.

Owen argued that we can reasonably ask manufacturers only “that all un
reasonable dangers be removed from [their] products, not that all products be 
made completely safe.”287 A manufacturer, he asserted, “can be punished 
fairly only for knowingly leaving in its products dangers that are unreasona
ble—not for leaving in expected dangers that are too expensive to remove.”288 
The flagrant-indifference standard is an objective standard that typically will 
subject the manufacturer to punishment only for extreme departures from the 
norm.289 Under this standard, punitive damages are appropriate only where a 
manufacturer has concealed known product dangers or has exposed consumers 
to a high risk of injury that the manufacturer knew could easily be avoided 
through technologically and economically feasible curative measures.290 Evi
dence of good-faith efforts by manufacturers to accord due weight to safety 
could be used to rebut any suggestion of flagrant indifference to the public 
safety, regardless of whether a court expressly adopted a process defense. Sim
ilarly, using cost-benefit analyses would not constitute flagrant indifference un
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less such analyses, or the conclusions drawn therefrom, were so distorted as to 
evidence a flagrant indifference to public safety.291

291. Arguably, evidence of incompetent cost-benefit analysis should justify a punitive damages 
award only when the analysis is so faulty as to evidence bad faith. For a similar conclusion in the 
criminal liability context, see Epstein, supra note 23, at 20 (arguing it should not make “slightest differ
ence” in criminal case if Ford’s calculations erroneous, so long as they resulted from “honest mistake”).

292. See Epstein, supra note 23, at 18 (judiciary suspicious of conformity-to-standards defense be
cause statutory standards might not cover type of accident at issue or may have been tailored to suit 
convenience of industry rather than consumers, while industry standards cannot be decisive because 
made by very persons whose conduct is on trial).

Several states, however, have passed statutes creating an absolute defense or a rebuttable presump
tion of nondefectiveness for products manufactured in conformity with administrative or legislative 
standards. For a collection of these statutes, see Process Standards, supra note 21, at 353 n.18. The 
proposed Model Uniform Product Liability Act provides that a product is not defective if its injury
causing aspect conforms with applicable administrative and legislative standards, unless the plaintiff 
proves by a preponderance of the evidence that a reasonably prudent seller could and would have taken 
additional precautions. Model Uniform Product Liability Act 8 108(A), reprinted in 44 Fed. Reg. 
62,714 (1979). 5

293. See, e.g., Dorsey v. Honda Motor Co., 655 F.2d 650, 656 (5th Cir. 1981) (evidence of compliance 
with federal safety standards admissible, but not determinative, on issue of care, and compliance does 
not preclude punitive damages); Gryc v. Dayton-Hudson Corp., 297 N.W.2d 727, 734-35 (Minn.) (com
pliance with federal inflammability standard does not prevent punitive damages because defendant 
knew standard was unsafe and product of industry influence), cert, denied, 449 U.S. 921 (1980).

294. Owen, supra note 199, at 40-41. One suspects some corporate critics might disagree with this 
conclusion.

295. Id. at 41.
296. See Gryc v Dayton-Hudson Corp, 297 N.W.2d 727, 734 (Minn.) (evidence showed that news

print could pass federal inflammability test with 48% margin of safety), cert, denied, 449 U.S. 921

The flagrant-indifference test is also flexible enough to accord a proper role 
to manufacturer compliance with industry and legislative standards. Courts 
have long viewed the conformity-to-standards defense with suspicion,292 and 
some courts have held that compliance with federal safety standards will not 
prevent the imposition of punitive damages.293 Professor Owen suggested that 
compliance with industry custom generally should conclusively establish a 
good-faith defense against a punitive damages award, because only rarely will 
an entire industry act with flagrant disregard for the safety of the public.294 
Compliance with administrative or legislative standards, however, would not 
automatically protect against punitive damages, because acceptable safety 
levels may be considerably higher than those set by the standard.295 In his 
view, compliance should create merely a presumption of good faith which 
could be overcome only by evidence that the manufacturer knew, or should 
have known, that the standard was grossly inadequate.296

Adopting the flagrant-indifference standard for punitive damages liability, 
however, is only one of many reform measures which should be undertaken if 
punitive damages awards continue to be our major safeguard against particu
larly reprehensible manufacturer misconduct. Special attention must be given 
to the continued desirability of punitive damages in mass-disaster cases, and to 
gaining enhanced control over the amount of punitive damages awards. In 
view of the threat that punitive damages present to social welfare and to the 
financial health of manufacturers, we might consider requiring that, in order to 
recover punitive damages, plaintiffs must meet a burden of proof greater than 
the preponderance-of-the-evidence standard required for compensatory dam
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ages claims.297 Anomalous aspects of the rules governing availability of pu
nitive damages also cry out for resolution. Although many states allow 
punitive damages in survivor’s suits, courts are divided over punitive damages 
recoverability in wrongful-death actions,298 with the result that “it is still possi
ble for two people sitting next to each other in a Ford Pinto to be governed by 
different rules of law—one allowing punitive damages in personal injury cases, 
and the other denying punitive damages in wrongful death cases unless speci
fied by the legislature.”299 Finally, the relationship between civil and criminal 
liability should be rationalized in order to prevent imposing both civil and 
criminal punishment for the same act.300

297. See, e.g., Sabich v. Outboard Marine Corp., 60 Cal. App. 3d 591, 131 Cal. Rptr. 703, 711 (1976) 
(“clear and convincing” standard); Wangen v. Ford Motor Co., 97 Wis. 2d 260, 299-300, 294 N.W.2d 
437, 457-58 (1980) (same). The proposed Model Uniform Product Liability Act and at least two states 
furnish statutory support for this intermediate standard of proof. See Model Uniform Product Liability 
Act § 120(A), reprinted in 44 Fed. Reg. 62,748 (1979); Minn. Stat. Ann § 549.20 (West Supp. 1981); 
Or. Rev. Stat. § 30.925(1) (1979). Colorado appears to have adopted a “beyond a reasonable doubt” 
standard. See Colo. Rev. Stat. § 13-25-127(2) (1973).

298. Compare Grimshaw v. Ford Motor Co., 119 Cal. App. 3d 757, 829, 174 Cal. Rptr. 348, 395 
(1981) (punitive damages allowed for survivor’s suits but not for wrongful-death actions); Howe v. 
Clark Equip. Co., 104 Ill. App. 3d 45, 48, 50, 432 N.E.2d 621, 623 (1982) (same); aWWangen v. Ford 
Motor Co., 97 Wis. 2d 260, 311, 314, 294 N.W.2d 437, 463, 464 (1980) (same) with Kritser v. Beech 
Aircraft Corp., 497 F.2d 1089, 1091 (5th Cir. 1973) (punitive damages recoverable under Texas wrong
ful-death act) and Casrell v. Altec Indus., Inc., 296 Ala. —■, —, 335 So. 2d 128, 134 (1976) (punitive 
damages recoverable in wrongful-death actions under Alabama doctrine of manufacturers’ liability). 
Owen has argued that the rule against punitive damages in wrongful-death cases is “a major loophole 
for manufacturers that would frequently contravene the important objectives of punitive damages.” 
Owen, supra note 23, at 1265 n.28.

299. Speiser, supra note 200, at 22, col. 1.
300. See Mallor & Roberts, Punitive Damages: Toward a Principled Approach, 31 Hastings L.J. 639, 

658 (1980) (punitive damages duplicative and therefore undesirable where criminal law provides ade
quate punishment and deterrence). At present, a few states admit a prior criminal conviction into 
evidence in order to mitigate punitive damages liability. See, e.g., Saunders v. Gilbert, 156 N.C. 374, 
380, 72 S.E. 610, 615 (1911) (pecuniary punishment can be considered in reduction of punitive dam
ages); Wirsing v. Smith, 222 Pa. 8, 15-16, 70 A. 906, 908-09 (1908) (evidence of imprisonment admissi
ble to mitigate punitive damages); Jackson v. Wells, 13 Tex. Civ. App. 275, 277,35 S.W. 528, 529 (1896) 
(conviction for aggravated assault can mitigate punitive damages). For a discussion of this point, see 
Mallor & Roberts, supra, at 655 & n.9. Only Indiana does not allow recovery of punitive damages for 
conduct punishable as a crime. See Nicholson v. Schramm, 164 Ind. App. 598, 330 N.E.2d 785 (1975); 
Aldridge, The Indiana Doctrine of Exemplary Damages, 20 Ind. L.J. 123 (1945).

301. Szrich & Shelley, r^oranote 203, at 13, cols. 1 & 2. The authors argued that, in reality, a manu
facturer’s ability to forecast potential liability is limited: the number of potential claimants and the 
extent of their potential injuries is unknown; liability standards are rapidly evolving and vary by state; 
and, whatever the standard applied, the unpredictable behavior of jurors further exacerbates problems 
of prediction. Id. at 13, col. 2.

Yet even if the above suggestions were followed, punitive damages remain 
less than ideal for controlling undesirable corporate behavior. Proponents of 
punitive damages tend to assume a rational-actor/profit-maximization model 
of corporate behavior. They assume that a corporation will respond optimally 
to prevent actions for which liability could be imposed or, failing that, will 
respond to punishment in a rational fashion designed to prevent a recurrence 
of the behavior. Yet even rational-actor organizations may have difficulty 
weighing the potential Lability risks of marketing a defective product against 
the economic benefits to be reaped from doing so.301 The effect that the threat 
or imposition of punitive damages liability would have on an organization that 
fails to conform to the rational-actor model is even more problematic. Puni
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tive damages impose no direct burdens on the managers who make corporate 
decisions, and the lack of congruence between the interests of managers and of 
their corporate employers may mean that individual managers have incentives 
to take risks that are not in the best interests of their organizations.

Punitive damages awards of sufficient size would perhaps provoke proper 
responses even from nonrational organizations, but awards of that size would 
only heighten the risk of overdeterrence. Also, the “private attorney general” 
aspect of punitive damages which is lauded by its supporters carries the same 
risks of distortion of proof and incoherent legal evolution which accompany 
private treble damages for criminal violations.302 Finally, if we wish to con
tinue to rely on monetary penalties to control undesirable corporate behavior, 
something is to be said for criminal fines, which inure to the public treasury 
rather than to private plaintiffs.

302. See infra notes 460 to 485 (discussing problems with using criminal fines as a corporate control 
strategy).

303. See, e.g., Long, supra note 185, at 889 (punitive damages are penalties, not damages, and as such 
should be confined to criminal law); Sales, supra note 202, at 399 (criminal law with its procedural 
safeguards is more appropriate than civil law for situations involving form of evil motive); Snyman, 
supra note 20, at 407 (penalties belong to criminal law and offending manufacturers should be prose
cuted criminally for willfully or recklessly placing dangerous or defective articles in stream of 
commerce).

304. Grimshaw v. Ford Motor Co., 119 Cal. App. 3d 757, 810, 174 Cal. Rptr. 348, 382-83 (1981).
305. See 1 W. Blackstone, Commentaries 476 (1765) (corporation cannot commit treason, fel

ony, or other crime in corporate capacity, though its members may do so in their distinct individual 
capacities); W. La Fave & A. Scott, Handbook on Criminal Law § 33 (1972); Edgerton, Corporate 
Criminal Responsibility, 36 Yale L.J. 827, 827 (1927); Elkins, supra note 9, at 86; Is Corporate Criminal 
Liability Necessary, supra note 38, at 908.

306. See C. Stone, supra note 1, at 2.
307. See Brickey supra note 14 at 396; Elkins, supra note 9, at 107; Mueller, Mens Rea and the 

Corporation, 19 U. Pitt. L. Rev. 21, 22 (1957); Corporate Homicide, supra note 16, at 912.

Opponents of punitive damages in products Lability cases have long argued 
that the criminal law is the proper mechanism for controlling the aggravated 
corporate misconduct for which punitive damages awards are appropriate.303 
One court, however, has asserted that punitive damages are necessary because 
government safety standards and the criminal law do not adequately protect 
consumers from defective products.304 Certainly punitive damages are suffi
ciently problematic to be discarded if criminal penalties could be tailored to 
provide an equal or enhanced level of prevention at a lower social cost. Any 
such conclusion, however, must rest on an understanding of the operation of 
the criminal sanction in the corporate context.

IV. The Criminal Sanction in the Corporate Context

a. the evolution of corporate criminal liability

The common law early rejected any notion that corporations could be held 
criminally responsible.305 The small size of corporations made it relatively 
easy to identify individuals responsible for corporate wrongdoing and to avoid 
the difficult conceptual problems in imposing criminal responsibility on the 
corporate entity itself.306 Corporations, after all, were legal fictions. They 
lacked a “mind,” so it was difficult to conceive of them as having the mens rea 
required for common-law crimes.307 Lacking corporeal bodies, corporations 
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could act only through their agents and were immune to imprisonment, the 
primary common-law sanction.308 Finally, the ultra vires nature of illegal acts 
appeared to preclude their imputation to the corporate entity.309

As corporations grew in size, power, and number, however, the common-law 
rule of nonliability was reconsidered.310 These developments were facilitated 
in the United States by the growth of “public welfare offenses,”311 malum 
prohibitum offenses that imposed liability regardless of the actor’s intent, and 
hence were conceptually easier to apply to corporations than were traditional 
criminal statutes that required mens rea.3'2

Yet neither in the United States313 nor in England314 was there any recogni
tion that a corporation could be liable for an offense requiring intentional 
wrongdoing. The concepts of intent, willfulness, and malice which the com-

308. See W. La Fave & A. Scott, supra note 305, at 33; Brickey, supra note 14, at 396; Francis, 
Criminal Responsibility of the Corporation, 18 III. L. Rev. 305, 307-09 (1924) (natural persons are true 
subject of law; it is “futile to try to punish a fiction or a figure of speech”); Mueller, supra note 307, at 
22; Comment, Corporate Criminal Liability for Homicide: The Controversy Flames Anew, 17 Cal. W.L. 
Rev. 465, 471 (1981).

309. E.g., United States v. Alaska Packers Ass’n, 1 Alaska 217 (1901); see also W. La Fave & A. 
Scott, supra note 305, at 33; Mueller, supra note 307, at 22; Corporate Homicide, supra note 16, at 912.

310. Stone argued that:
[A]s corporations became diverse and ranging in their functions, and more complex in their 
organizational structure, more and more problems connected with corporations could no 
longer feasibly be dealt with by, in effect, ignoring them as entities and reaching inside to 
locate some specific, human malfeasors. Thus, over a period of years the compunctions about 
whether corporations might “themselves” be liable for various classes of wrongs were disre
garded, one by one, until only a few vestiges remain.

C. Stone, supra note 1, at 2. See also Brickey, supra note 14, at 396; Elkins, supra note 9, at 87-88.
The first crack in the facade of corporate nonliability came when the courts, first in England and later 

in the United States, began to recognize that public and municipal corporations could be prosecuted for 
nonfeasance amounting to a public nuisance. Elkins, supra note 9, at 86-87, 91. See State v. Dover, 9 
N.H. 468, 471 (1838) (information can be filed against town for not building or repairing highways). 
These nonfeasance actions normally involved the corporation’s failure to perform public duties like 
repairing bridges and highways. See M. Horwitz, The Transformation of American Law 112 
(paperback ed. 1977); Elkins, supra note 9, at 91. At that time, the greater number of corporations were 
either public or municipal. Id.

In both England and the United States the courts later extended this liability for nonfeasance to 
commercial corporations. For English cases, see, e.g., Queen v. Birmingham & Glouc. Ry., 114 Eng. 
Rep. 492 (Q.B. 1842) (where statute creates legal duty to remove bridge, corporation can be indicted 
and fined for nonfeasance); see also Elkins, supra note 9, at 88 & n.47. For cases from the United 
States, see, e.g., State v. Ohio & Miss. R.R., 23 Ind. 362, 365 (1864); State v. Great Works Milling & 
Mfg. Co., 20 Me. 41, 43-44 (1841); see also Elkins, supra note 9, at 91-93. From this it was but a short 
step to recognition of corporate criminal liability for misfeasance. For a discussion of this process in 
England, see Elkins, supra note 9, at 88. For an early case, see Queen v. Great N. of Eng. Ry., 115 Eng. 
Rep. 1294, 1298 (Q.B. 1846) (nonfeasance and misfeasance legally indistinguishable). See generally L. 
Leigh, The Criminal Liability of Corporations in English Law (1969). For a discussion of the 
process in the United States, see Brickey, supra note 14, at 410; Elkins, supra note 9, at 93-94.

311. For a discussion of public-welfare offenses, see infra notes 563 to 569 and accompanying text. 
For discussion of the origins of public-welfare offenses, see Sayre, Public Welfare Offenses, 33 Colum. 
L. Rev. 55 (1933).

312. See Elkins, supra note 9, at 97-98.
313. See, e.g., Commonwealth v. Proprietors of New Bedford Bridge, 68 Mass. (2 Gray) 339, 345 

(1854); State v. Morris & Essex R.R., 23 N.J.L. 360, 370 (1852); People v. Duke, 19 Misc. 292, 44 N.Y.S. 
336, 338-39 (N.Y. Cty. Ct. 1897). See also C. Stone, supra note 1, at 24; Elkins, supra note 9, at 95; 
Comment, supra note 38, at 909.

314. See Queen v. Great N. of Eng. Ry., 115 Eng. Rep. 1294, 1298 (Q.B. 1846) (corporation could 
not be liable for treason, felony, perjury, or offenses against the person because “[tjhese plainly derive 
their character from the corrupted mind of the person committing them, and are violations of social 
duties that belong to men and subjects.”). 
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mon law applied to individual wrongdoers presented conceptual problems as 
applied to a corporate entity.315

This barrier also fell, however, as courts in the United States316 and Eng
land317 began to impose criminal liability on corporations for intentional 
wrongs by imputing to the corporate entity the criminal intent of its corporate 
agents.318 Courts often analogized corporate criminal liability to corporations’ 
well-established civil liability for the actions of their agents.319

Although these early cases still suggested that corporations, by their nature, 
were incapable of committing some offenses,320 it is now generally conceded 
that corporations may be found guilty of almost any offense.321 The threshold 
question in contemporary corporate criminal liability cases is not whether cor
porate entities may be held criminally responsible, but whether the legislature 
intended to impose liability upon corporations as well as upon individuals.322 
Many criminal statutes are not specifically directed at corporations, but at 
“any person” or “whoever” performs or fails to perform the acts the statute is 
concerned with.323 This problem was particularly evident in corporate homi
cide prosecutions under manslaughter statutes employing the common-law 
definition of homicide as the killing of a human being or person by “another” 
or by “another person.”324 Even recently drafted statutes have not entirely

315. Elkins, supra note 9, at 107.
316. See, e.g., United States v. Union Supply Co., 215 U.S. 50 (1909); United States v. John Kelso 

Co., 86 F. 304 (N.D. Cal. 1898); State v. Atchinson, 71 Tenn. (3 Lea) 729 (1879).
317. 5'^6’Mousell Bros., Ltd. v. London & N.-W. Ry., 2 K.B. 836 (1917); see also Elkins, supra note 9, 

at 89.
318. See Francis, supra note 308, at 310; Miller, supra note 38, at 52; Is Corporate Criminal Liability 

Necessary, supra note 38, at 909; Decisionmaking Models, supra note 19, at 1096. The Supreme Court 
upheld the constitutionality of statutes imputing agents’ intent to their corporate masters in the 
landmark case of New York Cent. & Hudson River R.R. v. United States, 212 U.S. 481, 494-95 (1909).

319. See United States v. MacAndrews & Forbes Co., 149 F. 823, 836 (S.D.N.Y. 1906) (as easy and 
logical to ascribe evil mind to corporation as to impute sense of contractual obligation); Telegram 
Newspaper Co. v. Commonwealth, 72 Mass. 294, 297, 52 N.E. 445, 446 (1899) (no more difficult to 
impute specific intent to corporation in criminal proceedings than in civil).

320. See New York Cent. & Hudson River R.R. v. United States, 212 U.S. 481, 494 (1909); United 
States v. John Kelso Co., 86 F. 304, 306 (N.D. Cal. 1898) (corporation cannot be guilty of bigamy, 
perjury, rape, or murder).

321. See Edgerton, supra note 305, at 842 (corporations should be regarded as capable of committing 
any crime, unless particular criminal statute clearly aimed at human being); Francis, supra note 308, at 
312 (“doubtful whether there are now any crimes that a corporation cannot commit under statutes 
properly framed”); Mueller, supra note 307, at 22-23 (while difficult to imagine corporation being guilty 
of bigamy, adultery, or fornication, established that corporation can be guilty of manslaughter and no 
logical reason why corporation should not be able to incur criminal liability for murder).

322. See W La Fave & A. Scott, supra note 305, § 33, at 228-31; Elkins, supra note 9, at 98-99; 
Corporate Homicide, supra note 16, at 912.

323. C. Stone, supra note 1, at 25.
324. See, e.g., People v. Rochester R.R. & Light Co., 195 N.Y. 102, 107, 88 N.E. 22, 24 (1909) (man

slaughter indictment against corporation dismissed because court held that word “another,” in statute 
defining „manslaughter as “the killing of one human being by the act, procurement or omission of 
another, meant another human being, not a corporation). For cases in a similar vein, see Common
wealth v. Illinois Cent. R.R., 152 Ky. 320, 325, 153 S.W. 459, 462 (1913); Commonwealth v. Peoples 
Natural Gas Co., 102 Pitt. Legal J. 348 (Allegheny Cty., Pa. 1954); State v. Pacific Powder Co., 226 Ore. 
502, 360 P.2d 530 (1961). See also Corporate Homicide, supra note 16, at 912-13. But see State v. 
Lehigh Valley R.R., 90 N.J.L. 372, 373, 103 A. 685, 685-86 (1917) (refusing to quash indictment for 
involuntary manslaughter); People v. Ebasco Servs., Inc., 77 Misc. 2d 784, 787, 354 N.Y.S.2d 807, 811 
(Queens Cty. Sup. Ct. 1974) (finding legislative intent to include corporations within meaning of “per
son in negligent-homicide statute). or

Commentators have criticized this interpretation. See W. La Fave & A. Scott, supra note 305, § 33, 
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avoided this ambiguity.* 325 Many courts have imposed criminal liability on 
corporations in the absence of either a specific statutory indication of legisla
tive intent326 or a penalty structure appropriate to corporate defendants,327 but 
considerations of fairness and certainty dictate that future excursions into the 
realm of corporate criminal liability be based on statutes devoid of such easily 
resolvable ambiguities.328

at 230 (criticizing Rochester approach on ground that “it seems more logical to say that a corporation 
can (indeed only can) kill one human being by the act of another human.” While this interpretation 
could arguably bring corporate entities within the purview of traditionally formulated homicide stat
utes, the issue in these cases is whether the legislature intended to impose liability on corporate entities, 
not whether the statute may be read as doing so; see also C. Stone, supra note 1, at 25 (incongruous to 
treat corporations as “persons” under fourteenth amendment, but not under manslaughter statutes).

325. The reckless-homicide statute employed in the Pinto prosecution states that: “A person who 
recklessly kills another human being commits reckless homicide . . . .” Ind. Code § 35-42-1-5 (Supp. 
1978) (emphasis added). Although a general section of the revised criminal code, Ind. Code § 35-41-1- 
2 (Supp. 1978) includes corporations within the definition of “person,” Ford argued (albeit unsuccess
fully) that use of the word “another” indicated that the legislature intended to limit the scope of the 
term “person” in the reckless-homicide statute to mean “human being." Otherwise, Ford argued, the 
legislature would have replaced the word “another” with the word “a.” Note, supra note 16, at 919. 
Model Penal Code § 210.1 (Proposed Official Draft 1962), the criminal-homicide section of the code, 
contains a similar ambiguity. See Corporate Homicide, supra note 16, at 917-18 (discussing Model 
Code).

326. See United States v. Union Supply Co., 215 U.S. 50, 54-55 (1909) (if legislature intended to deal 
with problems that are as likely to involve corporations as to involve natural persons, statutory words 
“any persons” will be construed to include corporations); United States v. Hilton Hotels Corp., 467 
F.2d 1000, 1004-07 (9th Cir. 1972), cert, denied, 409 U.S. 1125 (1973). In federal cases a general statu
tory-construction provision of the United States Code provides that in Acts of Congress the words 
“person” and “whoever” shall be construed as including corporations “unless the context indicates 
otherwise.” 1 U.S.C. § 1 (1982). This provision frequently has been used to justify the application of 
criminal statutes to corporations in the absence of an express congressional intent to exempt corpora
tions from their scope. See Is Corporate Criminal Liability Necessary, supra note 38, at 913 & n.32.

327. See United States v. Van Schaick, 134 F. 592, 602 (2d Cir. 1904) (corporation indicted for 
manslaughter in death of 900 ship passengers despite statutory penalty provision for confinement at 
hard labor; omission of proper penalty attributed to congressional oversight, not intent to immunize 
corporations). A legislative failure to provide a penalty appropriate to corporate defendants could, of 
course, be interpreted as signifying an absence of legislative intent to punish corporations. See Com
ment, supra note 308, at 472-73; Corporate Homicide, supra note 16, at 913.

328. Corporate Homicide, supra note 16, at 921.
329. Elkins, supra note 9, at 100, defines the corporate “inner circle” as including the board of direc

tors, policymaking corporate officers, corporate managers, and supervisory personnel.
330. United States v. American Radiator & Standard Sanitary Corp., 433 F.2d 174 (3d Cir. 1970)

(corporate president, vice president, and other executives), cert, denied, 401 U.S. 948 (1971); United
States v. Carter, 311 F.2d 934 (6th Cir.) (corporate president), cert, denied, 373 U.S. 915 (1963); United
States v. Empire Packing Co., 174 F.2d 16 (7th Cir.) (corporate president), cert, denied, 331 U.S. 959
(1949); see also Elkins, supra note 9, at 101.

Given an adequately drafted statute, several other significant issues remain. 
Should courts impute to the corporation the actions, knowledge, and intent of 
all corporate officers, employees, and agents, or only of a more restricted group 
like the corporate “inner circle”?329 Should the corporate entity be bound by 
all the actions of such employees or only by some specified subclass of such 
actions? What role, if any, should corporate attempts to prevent illegal actions 
play in determining the scope of corporate liability?

In answer to the first question, it is clear that criminal actions committed by 
corporate directors and high corporate officers acting within the scope of their 
employment will be imputed to the corporation.330 * * * * Imputing liability to these 
individuals appears appropriate because they may be fairly likened to the 
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“brain”331 or “alter ego”332 of the corporation, and the shareholders who will 
ultimately be punished by the imposition of corporate entity liability have at 
least the putative power to appoint and supervise high-level corporate of
ficers.333 Limiting corporate liability to the acts of such officers has been criti
cized, however, on the ground that it will often shield the corporation from 
liability.334

338. See Regulating Corporate Behavior through Criminal Sanctions, supra note 38, at 1246. For cases 

A more difficult question is whether corporations should be criminally re
sponsible for the acts of subordinate personnel who cannot be linked with the 
corporate “inner circle.”335 The general rule today in the federal courts is that 
liability may be imposed on the corporate entity regardless of the status of the 
subordinate agent and in the absence of any “link” between the subordinate 
and the corporate “inner circle.”336 The most common justifications offered 
for this respondeat superior liability are that it is a superior vehicle for imposing 
the “ultimate responsibility for the conduct of the corporate business upon the 
entity most responsible to society for the ultimate harm,”337 and that the diffi
culties a corporation faces in avoiding liability under such a standard provide 
a greater deterrent effect.338

331. Mueller, supra note 307, at 25.
332. Elkins, supra note 9, at 102.
333. See Regulating Corporate Behavior through Criminal Sanctions, supra note 38, at 1242 (restrict

ing corporate liability to liability for acts of high-level officers consonant with “just deserts” principle of 
imposing liability on shareholders only for acts of those over whom shareholders have some presumed 
control).

334. See C. Stone, supra note 1, at 53 (high corporate officers rarely have complete information 
about corporate operations even if they want it, and many prefer not to know or to know in ways that 
do not lend themselves to proof of knowledge). See also Regulating Corporate Behavior through Corpo
rate Sanctions, supra note 38, at 1253-55 (if liability imposed only when shareholders truly had power to 
prevent corporate crime, corporations would be “virtually immune” from liability).

335. If the actions of subordinates can be linked in some way to the “inner circle,” corporate liability 
is readily established. See Elkins, supra note 9, at 103. Under agency theory, the authorization or 
acquiescence of members of the “inner circle” can also be a sufficient “link” to justify imposing liability 
on the corporation. See, e.g, People v. Raphael, 72 N.Y.S.2d 748, 750 (Mag. Ct. 1947). See also Elkins, 
supra note 9, at 103-04. The Model Penal Code adopts a similar approach for offenses where no legisla
tive purpose to impose liability on corporations “plainly appears.” In such cases a corporation is liable 
only if “the commission of the offense was authorized, requested, commanded, performed or recklessly 
tolerated by the board of directors or a high managerial” agent of the corporation. Model Penal 
Code §§ 2.07(1 )(a),(c) (Proposed Official Draft, 1962); see also Tex. Penal Code Ann. § 7.22(b) 
(1975) (corporations cannot be convicted of felony unless offense authorized, requested, commanded, 
performed, or recklessly tolerated by board of directors or high managerial agent action on corpora
tion’s behalf). For a case taking a similar approach, see State v. Adjustment Dep’t Credit Bureau, Inc., 
94 Idaho 156, 160, 483 P.2d 687, 691 (1971) (extortion is specific-intent crime).

336. See United States v. Illinois Cent. R.R., 303 U.S. 239 (1938); Boise Dodge, Inc. v. United States, 
406 F.2d 771 (9th Cir. 1969); Steere Tank Lines, Inc. v. United States, 330 F.2d 719 (5th Cir. 1963); 
United States v. George F. Fish, Inc., 154 F.2d 798 (2d Cir.), cert, denied, 328 U.S. 869 (1946); see also 
Elkins, supra note 9, at 106.

Thus, American courts frequently impose liability for the acts of relatively low-level employees. See 
United States v. Milton Marks Corp., 240 F.2d 838 (3d Cir. 1957) (general foreman); United States v. 
Armour & Co., 168 F.2d 342 (3d Cir. 1948) (salesperson); C.I.T. Corp. v. United States, 150 F.2d 85 
(9th Cir. 1945) (area managers); see also Elkins, supra note 9, at 102. For criticisms of this approach, 
see W. La Fave & A. Scott, supra note 305, § 33, at 233 (corporate liability for specific-intent crimes 
should be imposed only for acts of inner circle); Mueller, supra note 307, at 41 (holding corporation 
liable for acts of subordinate employees not authorized by inner circle likened to holding epileptic 
criminally responsible for harm done by reflex motions of hand during fit). “The English courts impute 
to a corporation only those acts committed by actors who occupy a superior position in the corporate 
structure .... Elkins, supra note 9, at 106 n.120; see also L. Leigh, supra note 310 at 45

337. Elkins, supra note 9, at 125-26.
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Liability under the respondeat superior standard is difficult for the corporate 
entity to avoid. The miscreant agent’s acts must be within the scope of the 
agent’s employment339 and for the benefit of the corporation in order for cor
porate criminal responsibility to be imposed.340 In practice, though, “scope of 
employment” means merely that the act occurred while the employee was car
rying out a job-related activity;341 employees have been found to be acting 
within the scope of employment even though engaging in acts that the corpora
tion has specifically forbidden and has made good-faith efforts to prevent.342 
The “benefit” rule protects the corporate entity against liability only for the 
acts of agents who are acting in their own, or a third party’s, interests and 
against the interests of the firm. No actual benefit to the corporation need be 
shown as a precondition of imposing liability on the corporation,343 however, 
and a court need not require an intent to benefit for a strict liability offense.344 
Where only a showing of general intent is necessary, the process by which that 
intent is divined has been none too rigorous. Courts have found corporate 
criminal intent on the basis of the “collective knowledge” of a corporation’s 
employees as a group, even though no single employee had sufficient knowl
edge to know a crime had been committed.345 Although this reasoning has not 
been applied to specific-intent offenses,346 the “collective knowledge” ap
proach does not appear inconsistent with the spirit of the arguments advanced 
in favor of respondeat superior liability.

articulating the respondeat superior position in the criminal context, see, e.g., United States v. A & P 
Trucking Co., 358 U.S. 121, 125 (1958); Standard Oil Co. of Tex. v. United States, 307 F.2d 120, 127 
(5th Cir. 1962).

339. United States v. A & P Trucking Co., 358 U.S. 121, 125-26 (1958); United States v. Hilton 
Hotels Corp., 467 F.2d 1000 (9th Cir. 1972), cert, denied, 409 U.S. 1125 (1973); see also Elkins, supra 
note 9, at 99.

340. -Se^Steere Tank Lines, Inc. v. United States, 330 F.2d 719, 723 (5th Cir. 1969); Standard Oil Co. 
of Tex. v. United States, 307 F.2d 120, 128-29 (5th Cir. 1962); see also Elkins, supra note 9, at 110.

341. Elkins, supra note 9, at 117; Regulating Corporate Behavior through Criminal Sanctions, supra 
note 38, at 1250.

342. E.g., United States v. Hilton Hotels Corp., 467 F.2d 1000, 1006-07 (9th Cir. 1972), cert, denied, 
409 U.S. 1125 (1973); United States v. American Radiator & Standard Supply Corp., 433 F.2d 174, 204- 
05 (3d Cir. 1970), cert, denied, 401 U.S. 948 (1971); see also Regulating Corporate Behavior through 
Criminal Sanctions, supra note 38, at 959.

343. United States v. Carter, 311 F.2d 934 (6th Cir.), cert, denied, 373 U.S. 915 (1963); United States 
v. Empire Packing Co., 174 F.2d 16, 20 (7th Cir.), cert, denied, 337 U.S. 959 (1949).

344. See United States v. Parfait Powder Puff Co., 163 F.2d 1008 (7th Cir. 1947), cert, denied, 332 
U.S. 851 (1948); see also Regulating Corporate Behavior through Criminal Sanctions, supra note 38, at 
1250.

345. See Inland Freight Lines v. United States, 191 F.2d 313, 315 (10th Cir. 1951); United States v. 
T.I.M.E. - D.C., Inc., 381 F. Supp. 730, 739 (W.D. Va. 1974); see also Regulating Corporate Behavior 
through Criminal Sanctions, supra note 38, at 1248 n.22.

346. Miller, supra note 38, at 57.
347. See Regulating Corporate Behavior through Criminal Sanctions, supra note 38, at 1242 (arguing 

that if one treats corporation as morally responsible for acts of agents, it would be unfair to impute to 
corporation the intent of lone agent without considering whether conscientious efforts made by other 
agents to prevent crime). See also Miller, supra note 38, at 56.

348. There are numerous views of the form a due-diligence defense should take. One article suggests

This potentially broad application of corporate liability raises the question 
whether good-faith corporate efforts to prevent employee offenses should be a 
defense to corporate liability. Numerous commentators have argued that it is 
unfair to impose criminal liability on corporations that have made good-faith 
efforts347 and that a “due diligence” standard348 would encourage corporate
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efforts to prevent violations.349 Imposing liability regardless of corporate pre
ventive efforts arguably creates a “blanket of absolute liability”350 which un
dermines those efforts351 and diminishes the stigma of conviction.352 
Nonetheless, a clear line of authority rejects the due-diligence defense.353

that corporate liability be based on the reasonableness of the corporation’s practices and procedures 
aimed at averting illegal conduct. Regulating Corporate Behavior through Criminal Sanctions, supra note 
38, at 1257. Such a standard would better reflect the moral blameworthiness of the corporation and, if 
stringently applied, could provide effective deterrence. Id. at 1257-58; see also Miller, supra note 38, at 
56 (suggesting defense of “exceptional occurrence without fault in supervision or management” for 
isolated offenses when defendant corporation has made diligent efforts to insure compliance); Mueller, 
supra note 307, at 42 (corporation should be able to avoid liability if high managerial agent with re
sponsibility for subject matter of offense exercised due diligence to prevent it). The proposed Model 
Penal Code has adopted an approach similar to Mueller’s under some circumstances. See Model 
Penal Code, § 2.07(5) (Proposed Official Draft, 1962).

349. - - ---------- -- ------
350.
351.
352.
353.

437 U.S. 903 (1978); United States v. Hilton HoteVCorp., 467 F.2d 1000, 1007 (9th Cir. 1972), cert, 
denied, 407 U.S. 1125 (1973); Continental Baking Co. v. United States, 281 F.2d 137, 149-51 (6th Cir. 
1960).

354. The civil-law countries uniformly reject the notion that corporate entities can be criminally 
responsible, preferring instead to impose criminal liability upon individual corporate agents. See 
Mueller, supra note 307, at 28; Corporate Homicide, supra note 16, at 912.

355. E.g., United States v. Wise, 370 U.S. 405 (1962); United States v. Amrep Corp., 560 F.2d 539, 
545 (2d Cir. 1977), cert, denied, 434 U.S. 1015 (1978); United States v. Sherpix, 512 F.2d 1361, 1372 
(D.C. Cir. 1975); People v. Duke, 19 Misc. 292, 294, 44 N.Y.S. 336, 338 (N.Y. Cty. Ct. 1897); see also 
Brickey, Criminal Liability of Corporate Officers for Strict Liability Offenses—Another View, 35 Vand. 
L. Rev. 1337, 1338-40 (1982); Miller, supra note 38, at 52 n.22.

356. See Mueller, supra note 307, at 28 (punishing body corporate with fine while possibly acquitting 
‘nly tTT^-^r’h defend4nt no semblance to principles of penal law); Orland, supra 
note 14, at 316 ( [gjuilt is personal in any system of law that calls itself civilized”).

With properly drafted legislation, criminal liability for defective products 
can readily be imposed on corporations. To say a thing can be done, however, 
is not to say it should be done. The next section of this article examines previ
ous attempts at applying criminal sanctions to corporate entities and asks 
whether there are reasons to suppose that future attempts will be more 
effective.

B. INDIVIDUAL CRIMINAL LIABILITY IN THE CORPORATE CONTEXT

Although corporate criminal liability for defective products is not a dra
matic departure from existing legal trends, concerned policymakers should 
nonetheless seek to understand why the common law rejects the exclusively 
individual liability for corporate crimes which apparently satisfies the civil-law 
nations.354 Individual liability has many attributes that commend it to our at
tention. Individuals who in their corporate capacity commit non-product-re
lated crimes have always been personally responsible for their offenses under 
our legal system.355 Imposing liability on individuals is consonant with the 
common-law notion of the personal nature of guilt,356 and avoids the trouble
some conceptual problems inherent in imposing criminal liability on the cor
porate entity. Since corporate entities cannot act apart from their individual 
human agents, there is a certain intuitive appeal to the idea that if we “[tjake 

See Elkins, supra note 9, at 119; Miller, supra note 38, at 66; Mueller, supra note 307, at 43-44. 
Mueller, supra note 307, at 42.
See Miller, supra note 38, at 50.
Elkins, supra note 9, at 119 & n.172.
Eg, United States v. Cadillac Overall Supply Co., 568 F.2d 1078, 1090 (5th Cir.), cerz. denied,
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care of individual responsibility ... the group will take care of itself.”357 Im
posing criminal liability on individual corporate officers also recognizes that 
punishing corporations necessarily involves punishing individuals.358

Many observers have argued that focusing criminal penalties on responsible 
individuals within the corporation provides better deterrence359 without un
fairly stigmatizing the firm or its innocent officers and employees360 or punish
ing innocent shareholders and consumers.361 Corporate officers, like other 
white-collar criminals, are seen as uniquely susceptible to the deterrent effect 
of the threat of criminal sanctions: they are particularly sensitive to the stigma 
associated with a criminal conviction,362 dread the prospect of incarcera
tion,363 and can rationally calculate the risks associated with their criminal 
behavior.364 Subjecting corporate officers to the threat of criminal sanctions 
may also provide corporations with additional incentives to comply with the 
law, because such corporations might otherwise be inclined to treat financial

357. Francis, supra note 308, at 319.
358. Professor Francis has observed:

The trouble with most of the theories propounded to hold corporations to a criminal responsi
bility is that they fail to recognize the true nature of the corporation or the true purposes of 
criminal punishment. There is no escape from the conclusion that it is impossible to punish a 
corporation apart from its members. Punishment falls on the individual members alone. 
Such being the case, the punishment is awkward, unscientific, and uncertain.

Id. at 322.
359. Elkins, supra note 9, at 82 (deterrence greatest when individual responsible actors prosecuted); 

McAdams, supra note 38, at 999-1000 (same); Is Corporate Criminal Liability Necessary, supra note 38, 
at 924-25 (same); Note, supra note 34, at 69-70 (imposing sanctions directly on responsible individuals 
may enhance deterrence because only individuals fear threat of stigma, fines, or imprisonment); New 
Approach to Corporate Sentencing, supra note 12, at 361 (deterrence requires sentencing managers with 
responsibility for corporate operations that may generate future crimes). But see Note, supra note 82, at 
291-93 (sanctions imposed on small, closely held corporation likely to have direct impact on responsible 
corporate decision makers).

360. Coffee, supra note 117, at 25 (punishing responsible individuals focuses stigma of criminal con
viction more on culpable individuals within firm and less on firm itself); Crane, Commentary: The Due 
Process Considerations in the Imposition of Corporate Criminal Liability, 1980 N. III. U.L. Rev. 39, 44 
(if responsible individuals punished, stigma and adverse publicity directed at miscreants within firm).

361. Is Corporate Criminal Liability Necessary, supra note 38, at 924.
362. See M. Clinard & P. Yeager, supra note 72, at 294 (criminal label can have considerable 

consequences for corporate offender’s self-concept); H. Packer, supra note 30, at 356 (people who 
value standing in community likely to be especially sensitive to stigma associated with criminal convic
tion); Elkins, supra note 9, at 77-78 (social stigma from involvement in criminal process is mediating 
influence on business executives who value standing in community).

363. M. Clinard & P. Yeager, ja/ranote 72, at 288 (corporate executives fear imprisonment more 
than criminal conviction); Crane, supra note 360, at 44-45 (business executives concerned with stigma of 
conviction but terrified of jail); Geis, Criminal Penalties for Corporate Criminals, 8 Crim. L. Bull. 377, 
378-80 (1972) (corporate officers especially fear incarceration); Pelaez, supra note 52, at 832 (white
collar criminals probably most sensitive to imprisonment threat); Regulating Corporate Behavior 
through Criminal Sanctions, supra note 38, at 1245 (threat of jail sentences in particular induces employ
ees to forgo even substantial corporate profits rather than risk personal liability); Note, rw/>ranote 34, at 
70 (fear of imprisonment with “common criminals” most significant deterrent threat to white-collar 
criminals). But see Coffee, supra note 117, at 24 (middle-class defendants may fear stigma of conviction 
more than imprisonment).

364. See H. Packer, supra note 30, at 357 (white-collar offenders have ample opportunity to calcu
late courses of action, weigh risks against advantages, and take into account possibility of being 
branded as criminal); Chambliss, supra note 58, at 713 (white-collar criminals commit instrumental 
offenses, have low commitment to crime as way of life, and thus most likely to be deterred); Pelaez, 
supra note 52, at 832 (white-collar criminals among those best able rationally to conclude that 
threatened loss makes illegal benefit unworthy of risk). But see infra note 415 and accompanying text 
(even white-collar criminals may be unable to do risk-benefit calculus). 
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penalties as nothing more than a cost of doing business.365
Imposing personal liability on corporate officers may serve other preventive 

aims by reinforcing notions of personal responsibility in the organizational 
context366 and strengthening employees’ incentives to resist corporate pres
sures to violate the law.367 Holding corporate executives criminally responsi
ble under some form of vicarious liability standard for offenses originating 
from corporate operations over which they have formal authority may en
courage them to ensure that they have knowledge of, and exercise actual con
trol over, activities that could lead to a criminal conviction.368 Applying the 
criminal sanction to corporate executives may also be necessary to mitigate the 
public perception that white-collar offenders are treated differently from the 
perpetrators of street crime and to shift the present public attitude that corpo
rate crime is not therefore as morally blameworthy.369 Finally, punishing indi
vidual corporate officers may also punish the corporate entity itself,370 because 
the conviction and incarceration of experienced managers may hurt corporate 
profitability371 and tarnish a corporation’s public image.372

Despite its myriad theoretical advantages, however, imposing individual 
criminal liability in the corporate context is often exceedingly difficult, particu
larly if we adhere to traditional notions of moral culpability. The realities of 
the corporate decision-making process make pinpointing responsible individu-

365. See M. Clinard & P. Yeager, supra note 72, at 280-81 (1980). This argument, however, as
sumes that in the absence of sanctions aimed at individuals within the corporation, sanctions against 
the corporation are of insufficient magnitude or lack sufficient certainty in their application to deter. 
For a discussion of the dilemmas associated with attempts to impose financial penalties on corporate 
entities, see infra notes 465 to 504 and accompanying text.

366. Professor Stevenson, discussing the failure of General Motors executives, upon discovering that 
steering mechanisms of the 1959 Cadillacs were failing at an alarming rate, to recall the cars or to warn 
the owners of the serious danger to them, asked:

Is it naive to assume that if any one of the employees involved in this decision had felt indi
vidually responsible the consequences would likely have been different? In the mechanics of 
corporate decision making, however, individual responsibility somehow falls through the 
cracks; and human values seem inevitably to be subordinated to economic ones.

Stevenson, supra note 2, at 717.
367. Crane, supra note 360, at 45; Regulating Corporate Behavior through Criminal Sanctions, 

supra note 38, at 1245. Penalties aimed at individual corporate agents are “interventionist” because 
making these agents directly answerable displaces some of the corporate entity’s power to direct, moni
tor, and penalize the agent. Stone, supra note 6, at 17.

368. Sethi, supra note 84, at 15. See also Regulating Corporate Behavior through Criminal Sanctions, 
supra note 38, at 1261 (making corporate managers liable for criminal conduct occurring under their 
supervision strongly discourages them from ordering crimes and gives them powerful incentive to de
velop practices that eliminate illegal behavior).

369. Clinard and Yeager asserted that imposing criminal sanctions on executives more frequently, 
and with greater publicity, could lead to “a wider public awareness, if not a deeper moral reaction, to 
the significant impact and effect of corporate illegal acts.” M. Clinard & P. Yeager, supra note 72, at 
288; see also supra note 363, at 384 (public will not regard corporate crime in same light as 
traditional crime until corporate officers punished in same manner as other criminals). But see infra 
notes 396 to 397 and accompanying text (generally agreed that public attitude toward white-collar 
offenders and white-collar offenses is major obstacle to imposing more significant sanctions in such 
cases).

370. McAdams, supra note 38, at 999; Corporate Decisionmaking, supra note 19, at 1108.
371. Corporate Decisionmaking, supra note 19, at 1108-09. But cf infra notes 423 to 424 and accom

panying text (discussing interchangability of corporate personnel). The drain on an executive’s time 
occasioned by trial preparations may also hurt the company by diverting the executive’s attention from 
ordinary business duties. Corporate Decisionmaking, supra note 19, at 1109 n.68.

372. Corporate Decisionmaking, supra note 19, at 1109. 
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als within the firm expensive and problematic. Organizations are unlikely to 
cooperate with investigators seeking to ascribe responsibility to their employ
ees. Instead, “[wjhen faced with the prospect of official investigation of crime 
suspected on the part of individual personnel, organizations tend to close 
ranks, usually out of loyalty or through fear of dismissal or non-accept
ance.”373 This organizational secrecy “may easily confer de facto immunity 
from criminal prosecution upon those captains and high-placed officers who 
manipulate the crews of industry in an improper way.”374

373. Fisse, supra note 57, at 371.
374. Id. at 371-72.
375. See id. at 372-73.
376. Elkins, supra note 9, at 83; Fisse, supra note 57, at 377; Spurgeon & Fagan, supra note 63, at 

429; Corporate Decisionmaking, supra note 19, at 1091; New Approach to Corporate Sentencing, supra 
note 12, at 357.

As one commentator has observed:
Large corporations, employing thousands of people and making millions of decisions, impose 
impossible burdens on society to isolate and identify a particular individual to be held respon
sible where only the last link in the long decision chain is visible. Even if the entire corporate 
decision process were exposed to public scrutiny, it might still be impossible to isolate and 
identify the guilty person because of the collectivity of actions that resulted in law violation 
and the lack of specific intent or direct knowledge on the part of thousands of people who may 
have contributed in some minuscule sense to that direction.

Sethi, supra note 84, at 15.
377. See Edgerton, supra note 305, at 834 (difficult to apprehend and prosecute large number of 

defendants, even if individual identities known); Fisse, supra note 57, at 372 (prosecutors often lack 
sufficient resources to investigate huge numbers of suspects); Stone, supra note 6, at 29 (ordinarily less 
costly to convict corporate entity than to fix responsibility on its agents).

378. Christopher Stone observed that legal pressures should ideally be focused on top management, 
on the assumption that top management is best situated to effect a change in corporate direction. C. 
Stone, supra note 1, at 60. See McAdams, supra note 38, at 999 (real and equitable deterrence possible 
only when corporate unlawfulness deterred at policy formulator level); McAdams, supra note 38, at 
999; Note, supra note 82, at 297 (major difficulty in imposing criminal sanctions on individual corporate 
policymakers is not leniency with which available sanctions applied but rather inability to convict true 
policymakers). See also supra note 112 and accompanying text on the role of top management in 
setting a corporation’s ethical “tone.”

379. M. Clinard & P. Yeager, supra note 72, at 279. In addition, upper-level executives may 
simply lack the time to find out the details of operation at every level of the organization. See Regulat
ing Corporate Behavior through Criminal Sanctions, supra note 38, at 1268-69; New Approach to Corpo
rate Sentencing, supra note 12, at 357-58.

Also, since corporate decision making and corporate action tend to be col
lective in nature, a given corporate offense may be attributable to the actions of 
numerous individuals in various levels of the corporate hierarchy.375 More
over, the diffusion of responsibility that characterizes the modern large corpo
ration often can make ascription of individual responsibility exceedingly 
difficult, if not impossible.376 These problems place difficult and costly bur
dens on prosecutorial resources.377

These realities converge with particular force upon attempts to impose indi
vidual liability on upper-level executives who, from a deterrence standpoint, 
are probably the most desirable targets of sanctions and who may have created 
the very policies or pressures that led to the violation.378 It is often difficult to 
prove that upper-level corporate executives possess knowledge of corporate of
fenses sufficient to ascribe responsibility to them. Complex organizational 
structures and gaps in internal control and communication systems379 can in
sulate them from such knowledge. Lower-level employees may also prevent 
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“bad news” from reaching their superiors, in part because they may perceive 
that their superiors “don’t want to hear about” it.380 Upper-level executives 
may also deliberately avoid acquiring such knowledge and may operate by a 
system of informal communication that makes their role in corporate decision 
making difficult to prove.381 Finally, subordinates may anticipate their super
visors’ desires and act accordingly without advance authorization of any 
kind.382

The result is that a wrong may not be attributable to any culpable individ
ual, either because organizational complexity obscures individual responsibil
ity or because the source of the wrong was internal bureaucratic failures rather 
than the deliberate act of any particular corporate employee or employees.383 
When culpable individuals can be identified, they often tend to be middle 
managers who carry out corporate policy, rather than the upper-level execu
tives who formulate it.384 This causes obvious problems for deterrence, be
cause prosecutors may hesitate to indict,385 and juries to convict, subordinate 
employees whom they perceive as “taking the rap” for an unidentified supe
rior386 or as innocent victims of an evil system rather than morally responsible 
actors.387 Also, if middle-level managers become, in effect, the sole targets, 
firms may be encouraged to view them “as a fungible commodity that can be 
sacrificed as convenient scapegoats and easily replaced.”388 Nor would impos
ing vicarious criminal liability on upper-level corporate executives necessarily 
result either in deterrence or in punishing the morally culpable. Because ac
tual authority may not correspond with formal authority, the individual who is 
formally responsible for the operations that generated the wrongful act may

380. C. Stone, supra note 1, at 61; Regulating Corporate Behavior through Criminal Sanctions, supra 
note 38, at 1269. Stone also argued that the law’s insistence on proof of knowledge as a prerequisite to 
criminal and punitive damages liability encourages the screening of such information in order to pro
tect the organization. Id. at 62; see also M. Clinard & P. Yeager, supra note 72, at 45 (“[i]t is not 
simply that the lower levels, for whatever reasons, do not wish to inform higher-ups; often the upper 
levels do not wish to be told”).

381. Regulating Corporate Behavior through Criminal Sanctions, supra note 38, at 1269; Note, supra 
note 82, at 297.

382. Simon calls this the “rule of anticipated reactions.” H. Simon, Administrative Behavior 129- 
30 (2d ed. 1957).

383. Stone, supra note 6, at 31 (attributing moral and legal wrong to corporation rather than agent 
appropriate when source of wrong lies in bureaucratic shortcomings rather than deliberate act of any 
particular employee); see also Fisse, supra note 57, at 373 (harmful corporate behavior often results 
from negligence in corporate sense rather than from cumulative acts of individual negligence); Atex, 
Approach to Corporate Sentencing, supra note 12, at 359 & n.34 (offenses could be due to negligently 
designed SOPs, failure to oversee procedures with potential for generating offenses, or failure to re
spond adequately to danger signals in particular situation).

384. See M. Clinard & P. Yeager, supra note 72, at 279 (criminal codes tend to fix blame on
middle managers); Note, supra note 82, at 293 (because of difficulty in pinpointing guilt above level of 
overt actors, real formulators of corporate policy have little cause to fear criminal penalties). In some 
cases, however, middle managers acting in their own perceived interest and against the interests of their 
firms may be responsible for a wrongful act. Upper-level executives tend to be vulnerable to prosecu
tion only in small, closely held corporations where the absence of a complex organizational structure 
makes it easier to pinpoint individual guilt. Note, supra note 82, at 291. This can obviously lead to a 
situation in which de facto double standards of enforcement are being applied to small and large 
corporations. °

385. See Elkins, supra note 9, at 83 (individuals may be indictable, but may be unfair to do so if can 
reach only lower-level personnel).

Isc C,"Por,ate Criminal Liability Necessary, supra note 38, at 923; Note, supra note 34, at 72.
387. See Friedman, supra note 12, at 179.
388. Coffee, supra note 79, at 409. 
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not have made the decisions or created the policies which culminated in the 
wrong.

Even if responsible individuals can be identified with an acceptable degree 
of certainty, there are still significant obstacles to bringing against them the 
deterrent force of criminal sanctions. They may have died, retired, moved on 
to another company,389 or have been transferred beyond the reach of the juris
diction in which the wrong occurred.390 Convicted white-collar offenders are 
likely to get a fine, probation, or a suspended sentence.391 When incarceration 
is imposed, the sentences tend to be short,392 parole before the offender has 
fully served his sentence is highly likely,393 and the offender is likely to be sent 
to a “country club” institution.394

The reluctance to incarcerate white-collar defendants395 is usually attributed 
to the favorable public image these defendants possess396 and to the public 
perception that most white-collar offenses are not morally blameworthy.397 
Meaningful incarceration threats thus are likely to be achieved only if the pub
lic perceives that committing a white-collar offense involves significant moral 
culpability.398 Yet significant increases in the incarceration of convicted exec
utives are probably unrealistic.399 Even where sufficient culpability can be 
demonstrated to warrant tough sentences, it is doubtful whether we, as a soci
ety, are willing to pay the price necessary to eliminate white-collar crime.400

389. Coffee, supra note 117, at 13.
390. Fisse, supra note 57, at 371; Is Corporate Criminal Responsibility Necessary, supra note 38, at 

922; Note, supra note 34, at 71. One commentator argued that corporate criminal responsibility is the 
appropriate means for dealing with such situations. Fisse, supra note 57, at 380-82. In particular, he 
suggested threatening the corporation with prosecution unless it produces such personnel for trial. Id. at 
382.

391. Fisse, supra note 57, at 378; Is Corporate Criminal Responsibility Necessary, supra note 38, at 
923; Spurgeon & Fagan, supra note 63, at 429.

392. If executives do go to prison, it is “almost always for a short period of time, usually only a few 
days.” M. Clinard & P. Yeager, supra note 72, at 287; see also Spurgeon & Fagan, supra note 63, at 
429.

393. C. Stone, supra note 1, at 63.
394. M. Clinard & P. Yeager, supra note 72, at 288-89; Pelaez, supra note 52, at 852 n.50.
395. C. Stone, supra note 1, at 63; Davids, supra note 3, at 527; Orland, supra note 14, at 515; Sethi, 

supra note 84, at 11.
396. C. Stone, supra note 1, at 63 (prosecution in white-collar crime cases trying to convict well- 

dressed. well-spoken, church-going community leaders); M. Clinard & P. Yeager, supra note 72, at 
284 (corporate officers likely to be community leaders with good education and high status).

397. See H. Packer, supra note 30, at 359 (antitrust defendants not incarcerated at least in part 
because judges and juries not convinced their conduct is bad); Orland, supra note 14, at 511 (many 
judges perceive corporate crime as victimless, morally neutral, and undeserving of condemnation, let 
alone of harsh criminal sanction).

398. See C. Stone, supra note 1, at 63 (white-collar defendants unlikely to be judged harshly except 
in extreme cases where responsibility and bad faith unmistakable); see also M. Clinard & P. Yeager, 
supra note 72, at 284 (corporate officers unlikely to be judged harshly except where irresponsibility and 
bad faith undeniable).

399. C. Stone, supra note 1, at 65 (for most corporate wrongdoing, threat of radical increase in 
incarceration of executives not realistic).

400. Pelaez argued that sufficiently stiff sentences and the routine use of hardcore prison facilities 
would probably eliminate most white-collar crime, but at a cost our society would be unwilling to pay. 
Pelaez, supra note 52, at 833-34. In addition to the costs of building and maintaining prison facilities 
and of providing for incarcerated offenders, there are other costs associated with imprisonment. Society 
is deprived of the productive capacities of the prisoners, id. at 829-30, and any benefits flowing from 
imprisonment are won by exposing the offenders to extreme degradation and abuse. Id. at 830. This is 
particularity true when white-collar offenders are confined with the regular prison population. Id. at
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Imposing fines on white-collar defendants is an equally unpromising deter
rent. At present, fines imposed on white-collar defendants tend to be quite 
small.* 401 Imposing higher maximum fines in order to increase deterrence402 
may be ineffective, however, if the corporate employees who are fined are in
demnified by their employers.403 Although the convicted white-collar criminal 
who avoids incarceration and whose fine is reimbursed by his employer may 
nonetheless suffer the stigma associated with a criminal conviction,404 con
victed executives appear to get significant peer support405 and to suffer little 
career damage.406 Moreover, fines could reach only those corporate officers 
who had significant financial resources.407

833. This degradation and abuse, Pelaez argued, can return to society someone so warped as to be 
unable to fit in or pick up the pieces of a career. Id. at 830-31.

401. See Sethi, supra note 84, at 15 (fines often minimal); Regulating Corporate Behavior through 
Criminal Sanctions, supra note 38, at 1367 (present penalties too small to achieve significant deterrence).

402. See M. Clinard & P. Yeager, supra note 72, at 317; Pelaez, supra note 52, at 846 (fines should 
be graduated percentage of defendant’s net worth and operate as lien against assets); Sethi, supra note 
84, at 16-17 (penalty size must bear reasonable relation to severity of offense); Tuerkheimer, supra note 
20, at 24, col. 2 (suggesting “six figure maximum” for regulatory offenses). See also M. Clinard & P. 
Yeager, supra note 72, at 287 (monetary penalties, unless unusually severe, usually meaningless to 
corporate executives); Elkins, supra note 9, at 77 (heavy fines and imprisonment highly effective in 
deterring criminal acts by individual business executives).

403. See C. Stone, supra note 1, at 64-65; Fisse, supra note 57, at 377; Orland, supra note 14, at 515- 
16; Sethi, supra note 84, at 11.

Indemnification is arguably contrary to public policy, and is prohibited by statute in some states. 
Fisse, supra note 57, at 378. In practice, however, these obstacles can be surmounted by suitably dis
guising payments as bonuses, pay raises, or generous fringe benefits. Id.

404. Regulating Corporate Behavior through Criminal Sanctions, supra note 38, at 1245-46.
405. See Sethi, supra note 84, at 11 (executives convicted of offenses against society, as opposed to 

offenses against stockholders, received both moral and social support from peer group, which consid
ered such crimes “technical” and a misfortune for defendant).

406. See M. Clinard & P. Yeager, supra note 72, at 295-96 (convicted executives often retained by 
employers or hired by other firms after dismissal or resignation); Orland, supra note 14, at 514-15 
(conviction does not appear to hinder subsequent careers of executives); Spurgeon & Fagan, supra note 
63, at 430 (convicted executives often keep jobs or draw pensions; other companies in same industry 
often hire those discharged).

407. Edgerton, supra note 305, at 834. The possibility of a significant fine being imposed upon their 
employer may therefore be necessary to deter such employees. See United States v. Ridglea State 
Bank, 357 F.2d 495, 499 (5th Cir. 1966); Is Corporate Criminal Liability Necessary, supra note 38, at 916.

408. See Tuerkheimer, supra note 20, at 24, col. 2 (administrative agencies should have discretion to 
use criminal prosecution).

409. Sethi, supra note 84, at 16.
410. See M. Clinard & P. Yeager, supra note 72, at 297, 318; Decisionmaking Models, supra note 

Other proposals to improve the effectiveness of individual sanctions include 
increasing criminal prosecutions by administrative agencies408 and statutorily 
designating the corporate executive responsible for assuring compliance.409 
Administrative agencies, however, are unlikely to press for criminal convic
tions unless they believe such convictions will be secured and will result in 
meaningful sanctions. In addition, legislative designation of responsible par
ties within the corporate hierarchy, without more, will not necessarily result in 
the targeted individuals having the actual authority, and thus the moral culpa
bility, required in order to impose severe sanctions.

The manifest difficulties in bringing conventional criminal penalties against 
white-collar defendants have led to less conventional suggestions. One propo
sal would bar convicted defendants from holding corporate positions for a 
fixed period.410 Other proposals include probationary dispositions utilizing 
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the deprivation of leisure time411 and personal-service restitution to victims of 
corporate offenses.412 If we conclude that individual liability, either standing 
alone or in conjunction with corporate liability, is a desirable method for deal
ing with corporate crime, these alternative approaches may offer the best hope 
for consistent and meaningful punishment of white-collar criminals because 
they are not so draconian as to inhibit judges and juries from regularly impos
ing them.413

19, at 1123. But see supra note 55 (suggesting that incapacitating corporate officers may be ineffective). 
The Supreme Court has intimated that exclusion from office may be an appropriate penalty for execu
tives guilty of predatory practices. See United States v. Grinnell Corp., 384 U.S. 563, 579 (1966) 
(dictum).

411. Pelaez suggested that convicted offenders be required to do community service in their leisure 
time. Pelaez, supra note 52, at 847.

412. Id. Pelaez admitted that a certain amount of salesmanship is required to convince the public 
that differential treatment of white-collar offenders is not, in fact, deferential treatment, but he insisted 
that it is simply a denial of reality to believe that all offenders must be sentenced equally in order to be 
punished equally. Id. at 842.

413. Pelaez argued that the consistent use of nonincarceration sanctions will increase the likelihood 
that a meaningful sanction will be imposed on white-collar criminals, because prosecutors would be less 
likely to enter plea bargains and judges more willing to impose sanctions when they know that doing so 
will not result in the unacceptable costs associated with incarceration. Id. at 836-37. The greater cer
tainty of meaningful nonincarceration sanctions may thus have a greater deterrent effect than the re
mote possibility of a stiff prison sentence. Id. at 837. See also Spurgeon & Fagan, supra note 63, at 430 
(threat of incarceration has little value when serving time in jail becomes remote possibility due to 
suspended or short sentences).

414. See M. Clinard & P. Yeager, supra note 72, at 294 (because convictions are few, we do not 
know whether convicted executives commit subsequent offenses; pressures for personal success that led 
to offense would probably continue unabated after conviction); H. Packer, supra note 30, at 357 (giv
ing “bite” to criminal sanctions for respectable offenders is totally unexplored issue).

415. Coffee, supra note 79, at 394. Professor Coffee argued that, as a result of such ignorance, the 
critical factor in determining behavior becomes the individual actor’s attitude toward risk: risk-averse 
managers will be deterred by a penalty/risk-of-apprehension mix that would not deter a risk-preferring 
manager. Id. A few well-publicized convictions, however, could change individual managers’ percep
tions of the risk associated with their actions.

416. Id. at 391-92.
417. Id. at 392.

Policymakers should be cognizant, however, that punishing individual cor
porate employees poses several obstacles to criminal law’s preventive aims. 
First, because imprisonment has rarely been imposed on white-collar defend
ants and nonincarceration sanctions still reside largely in the realm of conjec
ture, we simply lack sufficient experience to predict confidently the effect that 
regular application of such sanctions would have on individual behavior.414 
Second, even white-collar offenders may lack the knowledge necessary to en
gage in the risk-benefit calculus presumed by deterrence theory, because they 
cannot know either how much white-collar crime goes undetected or how often 
it results in conviction.415 Finally, as one commentator has noted, “safety and 
environmental violations involve questions of judgment which participants can 
rationalize without consciously (or at least explicitly) engaging in behavior 
they know to be illegal.”416 If this is the case, deterrence suffers because the 
perceived risk of apprehension is negligible if the individual does not realize 
that he or she may be committing a crime.417

Ultimately, an inquiring policymaker needs to consider what other social 
costs might result from a well-conceived, vigorously waged campaign to im
pose individual criminal liability on corporate officers. This effort might limit 



1984] Corporate Criminal Liability 61

individual initiative, stifle innovation, and sacrifice growth.418 Individual lia
bility could harm corporate efficiency by diverting employee attention away 
from legitimate corporate concerns like quality control, product durability, 
and efficiency because engineers and managers would be unwilling to approve 
new product designs involving unknown risks or risks that might later be con
sidered unacceptable.419 Whether, and to what degree, these costs would re
sult, and whether they would be offset by gains flowing from the imposition of 
individual liability, are plainly matters of judgment.

423. M. Clinard & P. Yeager, supra note 72, at 298 (individual dispensable in bureaucratic struc
ture of corporations); M. Ermann & R. Lundman, supra note 85, at 4 (large organizations are collec
tions of positions occupied by replaceable people); C. Stone, supra note 1, at 65 (very nature of 
bureaucracy makes individual dispensable).

424. See M. Clinard & P. Yeager, supra note 72, at 298 (as long as organization’s function, design, 
and structure remain unaltered, illegal acts may continue; another “responsible” individual will replace 
individual imprisoned); C. Stone, supra note 1, at 66 (same); Davids, supra note 3, at 527 (same).

425. Fisse, supra note 57, at 384-85.
426. Id. at 391.

A prevention strategy based exclusively on individual liability may be less 
than desirable for many other reasons. If the corporation is immune from 
prosecution, the entity may stand to gain rather than to lose from the offenses 
of its employees. Individual liability, unlike corporate liability, does not force 
the corporation to remit the profits that may flow from an offense,420 and thus 
may not counter illicit profit motives at their source421 or give corporate execu
tives sufficient incentives to try to prevent violations by subordinates.422 Of 
course, the profit motive may not be the genesis of many socially undesirable 
corporate acts, and civil products liability cases arguably can force the organi
zation to disgorge ill-gotten gains. But when the source of the offense is insti
tutional, individual liability coupled with organizational immunity is unlikely 
to reduce significantly the incidence of corporate offenses. Individuals are or
dinarily dispensable in large bureaucratic organizations.423 Unless internal 
structural changes to the organizations are effected, individual corporate of
ficers who are incarcerated or otherwise removed from the organization will be 
replaced by others likely to respond in a similar fashion.424 Only corporate
entity liability offers the prospect of structural modification.

Numerous other assertions have been made on behalf of corporate liability. 
In a group-based society, it may simply be more efficient to deal with groups 
rather than with their individual human components.425 Holding organiza
tions responsible focuses on the corporate aspects of corporate crime,426

418. Sethi, supra note 84, at 15.
419. Wheeler, Manufacturers: Wrong Targets for Threats of Criminal Sanctions, Nat’l L.J., Dec. 22, 

1980, at 4, col. 4.
420. See McAdams, supra note 38, at 999.
421. See Fisse, supra note 57, at 377-78 (profits from offenses committed on behalf of corporations 

almost always enrich corporation, not individuals involved).
422. See Edgerton, supra note 305, at 835 (directors and managers inclined to encourage or ignore 

criminal acts of subordinates if only subordinates subject to prosecution).
Individuals may risk personal liability out of loyalty to the organization or in the hope of bettering 

their own position therein. Id. at 833. Economic and other pressures inside the organization may also 
contribute to the individual’s willingness to risk liability, particularly if the individual perceives that the 
risk of apprehension is slight and that the penalty imposed upon conviction is likely to be moderate. Is 
Corporate Criminal Liability Necessary, supra note 38, at 922. These individuals may be deterred, how- 
ev^ conviction involves organizational loss as well as individual liability. Edgerton, supra note 305, 
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presents fewer prosecutorial problems,427 and punishes the organization in cir
cumstances where it may be unjust to punish individuals.428 Corporate liabil
ity may be necessary in order to avoid punishing only officers of small 
corporations, which are less effective than large corporations at shielding indi
vidual responsibility.429 Individual liability could thus result in conferring de 
facto immunity upon officers of large corporations, a factor that could make it 
more difficult for smaller firms to attract and hold good executives. Corporate 
liability may also encourage employees and officers to see the larger res pub- 
lica, rather than the corporation, as the primary source of rules of social obli
gation.430 But imposing criminal penalties on corporate entities remains far 
from ideal in conception and application.

427. Prosecutors who seek to impose liability on the corporation obviously need not engage in inten
sive study of the organization’s internal processes in order to identify culpable individuals. Note, supra 
note 34, at 72-73. Furthermore, since corporations, unlike individuals, do not enjoy the fifth amend
ment privilege against self-incrimination it may be easier to obtain evidence against a corporation. 
McAdams, supra note 38, at 999-1000. Juries are also more willing to convict faceless organizations 
than to convict individuals. Edgerton, supra note 305, at 834-35.

428. Fisse, supra note 57, at 393 (enormity of offense may so dwarf individual contributions as to 
make unjust individual prosecutions).

429. Elkins, supra note 9, at 83-84.
430. Fisse, supra note 57, at 395. External rules of obligation may lack the immediacy and force of 

internal organizational rules. By imposing liability upon the internal corporate system, we proclaim the 
primacy of the external legal order. Id. at 397.

431. See Model Penal Code § 2.07 comment at 148 (Tent. Draft No. 4, 1955) (deterring illegal acts 
of corporate agents is ultimate justification for imposing fines on corporation); Edgerton, supra note 
305, at 833 (since chief purpose of criminal law is deterrence, question is not whose mind is guilty, but 
whose conviction will better serve deterrence); Fisse, supra note 57, at 371 (threat of conviction makes 
companies refrain from conduct likely to result in charge against company); Is Corporate Criminal 
Liability Necessary, supra note 38, at 920 (chief purpose of imposing corporate criminal liability is to 
deter illegal corporate conduct).

432. See Fisse, supra note 57, at 382.
433. Id. at 384.
434. See Coffee, Rebuttal: The Individual or the Firm? Focusing The Threat of Criminal Liability, 

1980 N. III. L. Rev. 48, 53.
435. Stone, supra note 6, at 29 (employer and employment environment have stronger, more imme

diate hold over employee than does state).

C. THE EFFICACY AND DESIRABILITY OF CORPORATE CRIMINAL LIABILITY

The major purpose advanced for corporate criminal liability is preventive: 
the hope that the in terrorem effect of criminal sanctions aimed at the corpora
tion will deter illegal acts by corporate agents.431 These sanctions may prompt 
corporations to undertake internal disciplinary measures aimed at avoiding li
ability.432 This approach theoretically offers certain efficiency gains by aug
menting the state’s limited investigative and enforcement resources with 
internal corporate resources.433 It may be easier for corporations to detect in
ternal misbehavior than for the state to do so, since corporations have a better 
idea of where to look for violations, are not bound by fourth or fifth amend
ment restrictions on searches and seizures or self-incrimination, and can dis
miss employees for behavior and on evidence that would not suffice to prove 
guilt beyond a reasonable doubt.434 The corporate employer and the employ
ment environment may have a stronger, more immediate influence over em
ployee behavior than the more remote threat of criminal sanctions aimed at 
employees.435 Rules of conduct formulated by those concerned with their 
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daily implementation offer a more refined system of control than that which 
can be achieved solely by external regulation.436 Possible positive corporate 
responses to the threat of criminal sanctions include training, supervisory, and 
disciplinary efforts aimed at preventing future violations,437 and organiza
tional changes that clarify internal responsibility and encourage employees to 
act lawfully.438 Also, if internal discipline, training, and supervision inculcate 
individuals to form law-abiding routines, the state is able efficiently to achieve 
the more general preventive effects of habitual individual compliance with 
legal norms.439

436. Fisse, supra note 57, at 385. But see infra note 478 (corporations will not discipline employees if 
judicial system poses no significant threat of sanctions).

437. Fisse, supra note 57, at 384.
438. See Spurgeon & Fagan, supra note 63, at 428 (suggesting establishment of clear channels of 

communication and responsibility).
439. Fisse, supra note 57, at 396.
440. Id. at 362.
441. Id. at 398; McAdams, supra note 38, at 995.
442. Fisse, supra note 57, at 400.
443. See id. at 396.
444. See id. at 395.
445. Id. See also M. Clinard & P. Yeager, supra note 72, at 11.
446. Spurgeon & Fagan, supra note 63, at 43.

Corporate criminal liability has also been justified on the grounds that it can 
serve remedial ends like compensation, restitution, and restoration.440 Some 
types of corporate wrongs may unjustly enrich the corporation without result
ing in losses that are recoverable by private parties.441 Remedial fines imposed 
as a condition of avoidance of prosecution, or of probation, discharge, or 
deferment or reduction of sentence can take up some of the “remedial slack” 
in such cases.442 Statutes imposing corporate criminal liability could also cre
ate a private right to recovery, thereby augmenting the enforcement resources 
of the state by utilizing private attorneys general.443 These arguments appear 
relatively inapposite in civil products liability, however, where potentially dra
matic punitive damages are already available for the kinds of corporate behav
ior which would be the proper subject for criminal liability. While technical 
rules may hinder the civil recovery of certain plaintiffs, a strong case could be 
made that reducing vagaries in the availability of civil remedies would be less 
problematic than imposing criminal sanctions, particularly if our aim is 
remedial.

Corporate criminal liability may serve retributive ends, as well. Immunizing 
corporate entities from criminal liability suggests a tolerance of corporate devi
ance which may legitimize deviance from civil norms elsewhere in the commu
nity444 and which consequently may erode the moral base of the legal 
system.445 Imposing criminal sanctions in the corporate context thus may 
serve retributive ends by helping to retain public confidence in the rule of 
law.446

The publicity associated with the prosecution of a corporate defendant can 
provide the public with information that counters undeservedly good corpo
rate reputations and lessens public ignorance about the nature and extent of 
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harms perpetrated by corporations.447 Publicity can also warn those who may 
suffer harm as a result of a corporation’s acts, provide investors and consumers 
with relevant information, and alert those who have already suffered harm to 
the possibility of filing private actions.448 Adverse publicity can tarnish the 
image that employees, shareholders, suppliers, customers, and potential cus
tomers have of the firm.449 An adverse public image can thus affect a firm’s 
sales volume, its management recruiting, the prestige enjoyed by its manage
ment,450 and perhaps its ability to attract capital.451 Indeed, the threat of nega
tive publicity may carry more deterrent force than the threat of fines as 
presently applied.452

Stigmatizing a legal fiction remains problematic, however.453 Conceiving of 
corporations as “criminals” may be difficult for the average person, resulting 
in less damage to the corporate image than anticipated.454 Widespread public
ity is a prerequisite before a corporation’s public image is significantly sul
lied,455 but media coverage of corporate crime appears less than adequate. 
Media attention appears to be directed principally at corporate wrongdoing 
that results in personal injury or death—conduct that is like the harm conven
tionally associated with criminality, and for which punitive damages are avail
able.456 Given that it is the nature of the injury, not the nature of the sanction, 
that creates newsworthiness, one wonders whether a well-publicized criminal

447. Fisse, supra note 57, at 362, 391, 394, 409. Fisse speculated that such ignorance may contribute 
to the lenient punishments corporate offenders often receive even for serious offenses. Id. at 394.

448. Id. at 409.
449. See Elkins, supra note 9, at 78; Friedman, supra note 12, at 178-79 (criminal prosecution tar

nishes corporation’s reputation).
450. Stevenson, supra note 2, at 724.
451. See Elfin, supra note 113, at 252 (1980) (arguing that investors increasingly avoid investing in 

companies seen as causing social injury or environmental damage).
452. See Friedman, supra note 12, at 186 (most effective deterrent may be threat of adverse public

ity); McAdams, supra note 38, at 996 (arguments against corporate fines ignore moral stigma of fine); 
Spurgeon & Fagan, supra note 63, at 426 (since corporation cannot be imprisoned, punishment limited 
to social stigma of conviction); Corporate Homicide, supra note 16, at 923 (negative publicity flowing 
from criminal conviction is consequence most likely to deter reckless corporate conduct).

453. See H. Packer, supra note 30, at 361 (little evidence suggests that stigma of criminality substan
tially affects corporation); Regulating Corporate Behavior through Criminal Sanctions, supra note 38, at 
1365-66 (some question exists about stigmatizing effect of criminal conviction on corporation); Is Cor

porate Criminal Liability Necessary, supra note 38, at 925 (deterrent effect of post-conviction public 
censure on corporation “very debatable”).

When a corporation is convicted there is no “specific, visible defendant to stand shamefacedly before 
the awesome judge who is issuing a verdict on his character and fitness to live in society . . . .” Davids, 
supra note 3, at 529; see also Elkins, supra note 9, at 78 (stigma of criminal conviction and derivative 
deterrent effect not readily applicable to corporations; absent community of interactive individuals, 
social stigma may not exist).

454. See Note, supra note 82, at 287 n.35 (corporate image irreconcilable with criminal image). If 
corporations are held criminally responsible for behavior not generally viewed as morally culpable, 
there will be less damage to the corporate image. See Coffee, supra note 117, at 24 (questioning 
whether corporation can be stigmatized for regulatory offenses that are not intrinsically blameworthy).

455. See Note, supra note 82, at 287 n.35 (public must be aware of corporate criminal behavior in 
order to consider it opprobrious; doubtful that public aware of most corporate criminal behavior).

456. Swigert and Farrell observed that “(t]he emergence of a vocabulary of [corporate] criminal 
liability depends upon the extent to which the harm produced by the corporation is, in fact, like the 
harm already associated with conventional criminality.” Swigert & Farrell, supra note 13, at 179 (em
phasis in original). The authors analyzed media coverage of Pinto news items from January, 1970, 
through September, 1978, and discovered that such coverage demonstrated increasing attention to the 
injuries and deaths of Pinto bum victims and a relative decrease in attention to the “consumer” issue of 
product defect. Id. at 180. The authors concluded that “[t]his public recognition of personal harm . . . 
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conviction would diminish a corporation’s image in a manner substantially 
different, either qualitatively or quantitatively, from a well-publicized punitive 
damages award.* 457 Finally, is it just or fair to stigmatize indirectly all officers, 
directors, and employees of a corporation458 by convicting the corporation for 
an offense that may have resulted from the acts of only a few individuals?459

was ultimately reflected in the grand jury decision that the Pinto-related deaths of the Indiana teenagers 
were like homicide.” Id. (emphasis in original).

For the suggestion that the loss of image would be greater with criminal conviction, see Corporate 
Homicide, supra note 16, at 923, in which the author argued that the “social and moral condemnation 
associated with a homicide conviction . . . provides an added variable of immense proportions that is 
not offered by civil litigation.” The author recognized that civil liability can also have a negative im
pact on a corporation’s image, but argued that criminal liability is reserved for situations involving 
“egregious deviations from the standard of care required of corporations.” Id.

This assertion does not appear well thought out, however. First, the author spoke of civil liability in 
general, not punitive damages liability, which is generally also limited to extremely culpable corporate 
behavior. Second, the author in part premised his statement on the belief that “[mjedia coverage of 
such events generates national exposure.” Id. While this is true of the Indiana Pinto trial to which the 
author primarily refers, if such trials became commonplace, the attention devoted to them could be 
expected to decline. Also, in the years preceding the Indiana criminal trial, Ford had already suffered 
significant adverse publicity over Pinto bum deaths. Finally, the author qualifies his statement by 
applying it only to corporate homicide convictions. A homicide coiiviction would certainly carry with 
it the greatest stigma that the criminal law is capable of delivering, but one must also consider that 
corporate criminal liability is possible in situations not involving homicide, and where the resultant 
stigma would therefore be diminished. See discussion infra notes 540 to 543 and accompanying text.

457. YccM. Clinard & P. Yeager, supra note 72, at 12 (“crime in streets” receives more attention 
than “crime in suites”); Sethi, supra note 84, at 15 (news media fail to express and organize moral 
sentiments of community against corporate crimes). Apparently Great Britain, Australia, and New 
Zealand require convicted corporations to publicize their convictions. Orland, supra note 14, at 510 & 
n.61 (citing Fisse, The Use of Publicity as a Criminal Sanction Against Business Corporations, 85 Melb. 
L. Rev. 110-17 (1971)).

458. See Coffee, supra note 117, at 24 (corporate conviction may injure workers and other innocent 
parties). But see Edgerton, supra note 305, at 839 (persons connected with convicted corporation who 
are unconnected with corporation’s crime suffer no injury to reputations).

459. See Wheeler, supra note 419, at 24, col. 4.
460. New Approach to Corporate Sentencing, supra note 12, at 354.
461. Criminal fines are not deductible because they are not “ordinary and necessary” business ex

penses. Tank Truck Rentals, Inc. v. United States, 356 U.S. 30 (1958).
462. Fisse, supra note 57, at 370 (lower profits, reduced prestige, and internal discipline indirectly 

coerce officers, employees, and shareholders). Threats to corporate profits, to the extent that they are 
not passed on to consumers, can indirectly punish managers who may receive lower bonuses and suffer 
a diminution in the value of their stock option rights. This impact is likely to be particularly great in the 
case of small, closely held corporations where managers are very likely to be shareholders. Note, supra 
note 34, at 74. Arguably, however, this tendency is of less concern because the manager-shareholders 
are likely to be responsible for the corporation’s offense. See McAdams, supra note 38, at 994 (impos
ing fines on public corporations will likely punish innocent shareholders).

463. Fisse, supra note 57, at 377.
464. Id:, Friedman, supra note 12, at 186; Corporate Homicide, supra note 16, at 921; Is Corporate 

Criminal Liability Necessary, supra note 38, at 921.
465. See, e.g., H. Packer, supra note 30, at 361 (idea that criminal conviction may adversely affect 

corporate economic position fanciful ); Elkins, supra note 9, at 81 (criminal fines “hopelessly inade
quate for deterring future criminal acts ); Note, supra note 82, at 285 (fines against large corporations 
“totally ineffective as a profit diminishing sanction”).

The traditional sanction imposed on convicted corporate criminal defend
ants is the monetary fine.460 Criminal fines are not tax deductible,461 and rep
resent an obvious threat to corporate profits.462 Fines can remove the profit 
motive for corporate crime463 by forcing convicted corporations to disgorge 
profits that would otherwise flow from a violation.464

Observers have argued that criminal fines, as presently administered, are 
incapable of serving a preventive function.465 The fines imposed on corpora
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tions tend to be too small to affect corporate profits significantly,466 and thus 
may be treated by offenders and potential offenders as a cost of doing busi
ness.467 The most common solutions offered to augment the deterrent force of 
fines involve increasing the amount of statutorily authorized fines and per
suading courts to impose maximum fines.468 These proposals possess obvious 
intuitive appeal, for fines of sufficient size would arguably make an impression 
even on firms that are not profit-maximizers or that respond to their environ
ments in a nonrational fashion.469

Increased cash fines raise a significant ethicial concern, however. Corporate 
fines cannot truly “punish” the corporation; they really punish, either directly 
or indirectly, particular individuals who receive benefits from the corporation. 
Such punishment inevitably affects the innocent as well as the guilty, and thus 
has about it an unpleasant air of randomness.

These ethical arguments do not impress proponents of corporate criminal 
liability. Commentators commonly note that shareholders’ losses cannot ex
ceed equity.470 Moreover, losses from criminal fines are indistinguishable 
from losses resulting from corporate civil liability471 or from mismanage-

466. See Coffee, supra note 117, at 6-7 (fines historically tend to be small and below statutorily 
authorized maximums); Davids, supra note 3, at 527 (monetary penalties generally inconsequential 
when compared with corporate earnings); Corporate Homicide, supra note 16, at 922 (court could have 
imposed maximum $30,000 penalty had Ford been convicted in Indiana Pinto trial); Is Corporate Crim
inal Liability Necessary, supra note 38, at 921 (fines imposed usually too small to diminish profits to any 
significant degree). But see McAdams, supra note 38, at 996 (substantial fines, even if de minimis from 
corporation’s standpoint and ultimately passed on to consumers, may have deterrent effect if managers 
may fear fines will trigger shareholder derivative suits aimed at shifting loss to management).

467. See Orland, supra note 14, at 516; Spurgeon & Fagan, supra note 63, at 427; see also Coffee, 
supra note 117, at 9 (fine may be treated as “tax” on corporate crime).

468. See Elkins, supra note 9, at 81. One observer discerned a trend to raise statutory fines and 
impose higher fines in the name of deterrence, so such arguments may be reaching receptive ears. See 
New Approach to Corporate Sentencing, supra note 12, at 362 & nn.48-50.

Most suggestions would relate the amount of the fine to the corporation’s wealth. See M. Clinard & 
P. Yeager, supra note 72, at 126 (fines should have some relation to size of defendant corporation); 
Davids, supra note 3, at 530 (percentage fine keyed to defendant’s taxable income or total capital); 
Elkins, supra note 9, at 81 -82 (sliding-scale fines keyed to defendant’s economic resources); Spurgeon & 
Fagan, supra note 63, at 427 (same).

Christopher Stone made an uncommon proposal to augment the deterrent effect of both civil and 
criminal penalties imposed on corporations. Stone questioned the limited liability of corporate share
holders for corporate “debts that stem from dealing with non-contracting parties, and, in particular, 
from judgments incurred for delicts.” Stone, supra note 6, at 67-68. Limited shareholder liability, 
Stone argued, undermines the compensation received by victims of corporate wrongs and mocks deter
rence by allowing those who stand behind the corporation to disregard in their calculations any penalty 
levels in excess of the firm’s ability to pay. Id. at 68. Limited liability may also encourage a dispropor
tionate percentage of small, thinly capitalized companies in high-risk, “dirty business” areas if major 
firms externalize risk by establishing subsidiaries or creating “independent suppliers” tied to the firm by 
loans and output contracts rather than stock. Id. at 71. Stone recognized, however, that the level of 
shareholder monitoring declines as shareholding diversifies, and that the added risk to shareholders 
which would flow from an increase in shareholder liability would likely increase the cost of equity 
capital without producing a significant reduction in undesirable behavior. Id. at 73. He also acknowl
edged moral reservations about imposing vicarious punitive liability on shareholders. Id.

469. See Spurgeon & Fagan, supra note 63, at 427 (even if corporations do not always act as profit
maximizers, large or proportionate fine will eventually affect corporate decision-making calculus). As 
Christopher Stone observed, corporations “may not be economically ‘rational,’ but no one says they’re 
economically crazy either.” C. Stone, supra note 1, at 50.

470. See Corporate Homicide, supra note 16, at 921; Is Corporate Criminal Liability Necessary, supra 
note 38, at 920.

471. See Edgerton, supra note 305, at 837, 839; Regulating Corporate Behavior through Criminal 
Sanctions, supra note 38, at 1242-43. But see Is Corporate Criminal Liability Necessary, supranote 38, at 
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ment,* 472 and thus should be considered simply another investment risk.473

925 (similarity of harm provides “no justification for punishing shareholders in the first place”). See 
also Stone, supra note 6, at 27 (distinguishing between making shareholders bear damages aimed at 
compensating equally innocent victims and reducing investments further by imposing penalty).

472. Spurgeon & Fagan, supra note 63, at 427-28.
473. Elkins, supra note 9, at 82; McAdams, supra note 38, at 995; Regulating Corporate Behavior 

through Criminal Sanctions, supra note 38, at 1372 n.37. But see Francis, supra note 308, at 320 (“merely 
because one assents to criminal punishment, it does not follow that the punishment should be ap
plied”).

Fisse argued that “teleological retributivism” condones the punishment of nonresponsible persons 
where compelling reasons justify overriding the prima facie moral duty to punish only those who are 
morally culpable. Fisse, supra note 57, at 407. He also argued for punishment based on the notion of 
personal commitment to the fortunes or misfortunes of social, political, or business institutions with 
which one is associated. Id. at 407-08. One doubts, however, that Professor Fisse would pursue these 
notions to their logical conclusions and incarcerate shareholders for the crimes of their corporations. 
Notions of collective responsibility are alien to our legal system.

474. See Stone, A Slap on the Wrist for the Kepone Mob, 22 Bus. & Soc’y Rev. 4 (1977) (total tax- 
adjusted outlay of Allied Chemical in celebrated Kepone case was $9.5 million, most of which was 
spread over 28.5 million shares of stock, “as a nonrecurring loss of about 33 cents a share—nothing to 
toss out management for, even if such uprisings were otherwise feasible”).

475. Coffee, supra note 117, at 7-8. To achieve the desired level of deterrence, the discounted penalty 
must at least equal the gain obtainable from violation. Id. at 7. Thus, depending upon the likelihood 
of apprehension, fines would have to be multiples of such gains.

476. Id. at 6.
477. See C. Stone, supra note 1, at 51 (state legislatures unlikely to be harsh on corporate 

constituents).
478. Coffee, supra note 117, at 6, 9; Orland, supra note 14, at 516. Of course, if corporations remain 

undeterred because they do not expect the judiciary to impose fines of sufficient magnitude, one cannot 
expect corporations to discipline aberrant individual employees. Coffee, supra note 117, at 12-13.

479. The higher the penalty level, the more the organization will impede detection, first by covering 
up, later by resisting conviction, if charged. Stone, supra note 6, at 24.

480. Stone observed that “the higher the threatened penalties, the greater the risk of compelling the 
firm to make expenditures disproportionate to the benefits society seeks. The risks of overdeterrence 
are heightened when there is no certain expense, such as the installation of known technology, that will 
avoid the liability with certainty.” Id. at 25-26. The latter statement might have special relevance if 
criminal penalties were imposed for design defects, since the fear of massive liability due to overly 
sympathetic juries or unknown design problems might lead companies to eschew designs that otherwise 
offer certain efficiency gains.

However one resolves these issues, it is apparent that dramatic increases in 
corporate fines would simply exacerbate the problem. Fines of sufficient size 
to threaten corporate solvency may be required for meaningful special deter
rence, since large corporations can easily absorb even relatively large fines.474 
Extraordinarily severe penalties may also be required for general deterrence, 
because rational actors will discount the expected punishment by the likeli
hood of apprehension, prosecution, conviction, and meaningful punish
ment.475 Yet fines of that magnitude would aggravate injury to shareholders, 
and would probably produce large-scale layoffs of innocent employees who 
derived little, if any, benefit from the violation,476 with consequent negative 
impact on local communities, suppliers, and customers. Huge fines probably 
are not politically feasible 477 however, and even if they were, there is consid
erable doubt whether courts would actually impose them, since courts may 
fear the spillover effect on innocent parties.478 Massive fines also raise effi
ciency issues: enforcement costs tend to rise with penalty levels,479 and, more 
seriously, high penalty levels heighten the risk of overdeterrence.480

Corporate control strategies that place significant reliance upon fines possess 
other obvious—and more fundamental—flaws. Fining strategies are premised 
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largely on the rational-actor model, which assumes that corporations will re
spond with optimal strategies to prevent violations.481 Fines ordinarily impose 
no direct burdens on the managers who make corporate decisions, however, 
and legal threats may consequently occupy a relatively small place in a man
ager’s decisional calculus.482 Even if financial threats bulk large on the corpo
ration’s horizon, the incongruence between the interests of individual 
managers and those of the corporation may mean that the individual has an 
incentive to take risks not in the interest of the firm as a whole.483 Likewise, 
monetary sanctions are unlikely to prevent offenses that result from internal 
bureaucratic dysfunctions. Finally, fining strategies assume that a corporation 
will take efficient action to prevent a recurrence of offenses,484 yet fail to pro
vide any direct internal restructuring that could influence corporate behavior. 
Implementation of structural reforms is left solely to the corporation’s discre
tion.485 A large bureaucratic corporation is no more likely to respond properly 
to a monetary sanction than to the threat of such a sanction, however.

481. See New Approach to Corporate Sentencing, supra note 12, at 363.
482. See C. Stone, supra note 1, at 44-46; see also New Approach to Corporate Sentencing, supra note 

12, at 364 (managers respond to many factors other than profit maximization, are at best imperfectly 
responsive to monetary sanctions, and may undervalue threat of such sanctions).

483. See supra notes 113 to 119 and accompanying text.
484. New Approach to Corporate Sentencing, supra note 12, at 363-64.
485. Id. at 363; see also Stone, supra note 6, at 8, 45 (“enterprise liability” approaches to corporate 

control, which use rules of agency and liability to threaten corporate profits, allow corporate interior to 
remain “black box” by allowing members of organization to decide how to react to external threats, 
prevent future problems, and distribute legally imposed losses).

486. Sethi, supra note 84, at 12. Perhaps another way of expressing this notion is to say that pro
posed corporate control devices should satisfy certain efficiency-related criteria: any additional meas
ure of control they provide over existing sanctions should equal, if not exceed, the added social costs of 
obtaining such additional control.

487. See Davids, supra note 3, at 530. At least one state already provides for dissolution in certain 
circumstances. Texas allows the state attorney general to file suit for involuntary dissolution of a corpo
ration convicted of a felony committed in the performance of corporate duties. Tex. Bus. Corp. Act 
Ann. art. 7.01, § F (Vernon 1980). The court can order dissolution only if the corporation or a high- 
ranking managerial agent acting in its behalf “has engaged in a persistent course of felonious conduct,” 
and the court believes that dissolution is necessary to prevent future conduct of a similar nature and to 
protect the public interest. Id. at §§ F( 1), (2). For further discussion of this statute, see Is Corporate 
Criminal Liability Necessary, supra note 38, at 915.

488. This description of dissolution decrees may be found in M. Ermann & R. Lundman, supra 
note 85, at 233; see also Orland, supra note 14, at 502 (“[a] corporation cannot be incarcerated, although 
it can be executed”).

489. Coffee, supra note 79, at 449. One antitrust authority, observing that dissolution may have far- 
reaching and unforeseeable economic repercussions for the nation as a whole, stated, “(i]t is small 
wonder, then, that the courts are inclined to tread warily in this field.” A. Neale, The Antitrust 
Laws of the U.S.A. 95-96 (paperback ed. 1970).

The ideal sanction would minimize spillover injuries to innocent parties and 
avoid undermining corporate productivity, incentives for legitimate risk-tak
ing, and economic growth.486 In proper cases, sanctions should be interven
tionist; rather than wholly deferring to corporate discretion as to the proper 
means of preventing future violations, sanctions should actively encourage 
corporate measures aimed at that end. One commentator has argued for in
creased use of the dissolution decree.487 Although the corporate “death sen
tence”488 is the ultimate in corporate deterrence, it is probably “too extreme to 
be taken seriously” because of the magnitude of the spillover problems.489

Several existing noninterventionist devices could augment the threat of fines. 
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Allowing private plaintiffs as private attorneys general to file class actions490 or 
to recover treble damages491 would dramatically enhance the corporation s 
risk of detection492 and of eventual financial loss.493 Private enforcers, how
ever, may misrepresent their injury, and, unlike public enforcers, have no in
terest in the development of a rational body of law.494 In addition, the 
combination of high potential damages and private enforcement may force 
defendants to settle civil suits or enter nolo contendere pleas, even if convinced 
of their innocence, in order to avoid potentially catastrophic liability.495 Fi
nally, to the extent that private enforcement ultimately results in the imposi
tion of dramatic monetary penalties upon target corporations, spillover 
problems similar to those associated with massive fines inevitably occur, al
though perhaps with some additional justification derived from the compensa
tory aspects of class actions and treble damages.496

A more novel approach to fashioning effective financial threats against cor
porations is Professor John Coffee’s suggestion that a convicted corporation be 
forced to issue equity securities to a state-administered victim-compensation 
fund.497 “Equity fines” would allow the imposition of higher penalties than a 
corporation could pay in cash,498 would pose a less immediate threat to a cor
poration’s future than would a large cash fine, and would serve compensatory 
as well as deterrent ends.499 Equity fines would also pose a significant threat to 
corporate management, not only because managers’ self-interest is identified

490. Coffee, supra note 117, at 28. Several burdensome limitations may limit the effectiveness of 
class actions, however. Class-action relief “is subject to severe requirements of notice.” Fisse, supra 
note 57, at 400. Also, class actions are unlikely to be a useful deterrent where the would-be members of 
the class share too few issues in common. See Coffee, supra note 117, at 28 (suggesting victims of 20 
different Pinto explosions would probably face too many unique issues for effective class action).

491. Coffee, supra note 117, at 29. Professor Coffee suggested using a legislative treble-damages 
formula where class actions are unlikely to be available. Id.

492. The large damage awards promised by class actions and treble damages give private attorneys 
an incentive to invest substantial time and resources in pursuit of judgments. Id. at 28, 30. Professor 
Coffee argued that the case for treble damages is strengthened where the crime is, by its nature, con
cealable. Id. at 31. Since Professor Coffee argues that many product-related wrongs (e.g., carcinogens), 
are readily concealable, Coffee, supra note 79, at 390-91, he would probably see the products context as 
appropriate for treble damages.

493. Id. at 28, 29. Damage awards in private suits stemming from regulatory violations tend to 
exceed greatly the fines imposed for such violations. Id. at 28. Coffee argued that the courts are more 
willing to impose large penalties in damage cases than they are in fining cases because the object of 
damages is compensation rather than deterrence and because courts respond more favorably to flesh- 
and-blood plaintiffs than to the faceless state. Id. at 31-32.

494. Id. at 30. Once private enforcement is possible, the advantage of prosecutorial discretion af
forded by the criminal sanction is lost, unless private plaintiffs are confined to a “piggyback” role that 
allows them to sue only after public enforcement has established the fact of violation. Id. at 30-31.

495. Coffee, supra note 79, at 402-03. Once an indictment is filed, a corporate defendant may have 
difficulty acquiring credit due to the enormous contingent liabilities it faces. Thus, a corporate defend
ant may plead nolo or settle the private suits that inevitably follow an indictment. Id. at 403.

496. The sophisticated use of nolo pleas can minimize spillover effects, since the prosecution can 
bargain for, inter alia, restitution to injured victims and resolution of pending civil litigation as a condi
tion of probation. Coffee, supra note 117, at 32-33.

497. Id. at 14-15. The fund could hold or liquidate its shares, under traditional fiduciary principles. 
Id. at 15.

498. Id. Cash fines are limited by a corporation’s available liquid assets and the amount it can bor
row, while equity fines are theoretically limited only by the corporation’s total market value. Id. at 18- 
19. Yet equity fines would not entail the loss that accompanies liquidation or an insolvency reorganiza
tion. Id. at 19. Courts might thus be more willing to impose higher fines when the medium of payment 
is securities rather than cash. Id. at 18.

499. A large cash fine might so deplete corporate financial reserves as to leave the corporation vul- 
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with the value of corporate stock,* 500 but also because such fines could repre
sent a threat to corporate control.501 Equity fines may also minimize the exter
nalities associated with large cash fines because their effect would be 
concentrated on shareholders, they would be less likely to be passed on to con
sumers, and they would pose little threat to corporate creditors since they 
could not result in insolvency.502

nerable to future business downturns, make it unable to meet future obligations as they mature, or 
cripple its ability to obtain additional debt or equity financing. Id. at 16.

500. Coffee, supra note 79, at 412.
501. Since equity fines would create a large block of corporate securities, they increase the likelihood 

that the corporation will become a takeover target by a corporate suitor who would acquire the stock as 
a toehold from which to launch a tender offer. Coffee, supra note 117, at 17. Managers fear such 
hostile takeovers, which invade their autonomy, increase uncertainty, and imperil their jobs. Id. at 18. 
The deterrence afforded by an equity fine will depend, to some extent, upon the dispersion of stock 
ownership in the target corporation (and hence, its vulnerability to a hostile takeover), but no corpora
tion is totally safe, since an an equity fine could embrace all outstanding shares. Id. at 20. Equity fines 
may also be consistent with the notion of “public directors” for delinquent corporations, because the 
trustee of the fund may be able to parlay the shares into representation on the board of directors. Id. at 
19.

502. Id. at 14-16.
503. Id. at 20.
504. If the corporate offense resulted from a criminal corporate culture originating from manage

ment, an equity fine resulting in a corporate a takeover might cause a positive change in the corporate 
culture with a consequent beneficial effect on future corporate conduct.

505. Orland, supra note 14, at 516. Some courts have accepted the possibility of corporate probation 
under existing law. See, e.g, Apex Oil v. United States, 530 F.2d 1291 (8th Cir.), cert, denied, 429 U.S. 
827 (1976); United States v. New-Triumph Inc., 500 F.2d 594 (9th Cir. 1974); United States v. Atlantic 
Richfield Co., 465 F.2d 58 (7th Cir. 1972).

506. Coffee, supra note 79, at 448; see Stone, supra note 474, at 11 (key to handling bureaucratic 
wrongdoers may be to apply powers of probation more forcefully and imaginatively).

507. Orland, supra note 14,at516; New Approach to Corporate Sentencing, supra note 12, at 370-71.
508. New Approach to Corporate Sentencing, supra note 12, at 373.

The impact of equity fines on innocent shareholders raises issues similar to 
those associated with cash fines, however. While lower-level corporate employ
ees would probably not face the loss of employment that could accompany a 
large cash fine, they may nonetheless be hurt by the dilution in value of corpo
rate stock held in, for example, pension plans or profit-sharing plans. The 
widespread use of equity fines could cause an anticipatory decline in the share 
value of companies perceived as operating in “risky areas.”503 Policymakers 
must ponder the equities of so punishing the shareholders of all such compa
nies and the effect on the economy as a whole if investors were to shun per
ceived high-risk industries. Ultimately, equity fines, while an improvement 
over cash fines, share the same fundamental flaw: they are largely noninter
ventionist in character. Only in rare instances would an equity fine result in 
the sort of internal restructuring that may be necessary to prevent future cor
porate violations.504

For a truly interventionist approach to corporate control, one must turn to 
corporate probation, a “promising but massively underutilized sanction”505 
that may offer the best hope for enhanced corporate control.506 Probation can 
serve both remedial and preventive ends by ordering convicted corporations to 
make restitution for harms507 or to terminate operations in areas susceptible to 
future violations.508 More importantly, the imaginative use of probation can 
provide both a better understanding of the internal factors that contributed to 
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a violation and a device for ordering internal restructuring. Corporate defend
ants could be required to conduct self-studies, or to hire outside counsel or 
consultants who would conduct investigations, in order to identify the cause of 
misconduct and propose appropriate probation conditions.509 If such a study, 
or the state’s investigation, indicates that bureaucratic failures caused or con
tributed to the offense, the court could, as a condition of probation, order the 
restructuring of limited, discrete corporate decision-making procedures.510 
This approach is similar to that employed in recent years by courts in cases 
involving prisons, mental-health facilities, and schools,511 and by various regu
latory-agency consent decrees.512 Restructuring represents rehabilitation in 
the corporate context,513 and would vary depending upon the particular 
case.514

509. Coffee, supra note 117, at 26; Stone, supra note 474, at 11; New Approach to Corporate Sentenc
ing, supra note 12, at 373. SEC experience indicates that the integrity of corporate studies requires that 
they be conducted by independent special counsel. Coffee, supra note 117, at 26-27.

510. New Approach to Corporate Sentencing, supra note 12, at 364-65.
511. See Note, Judicial Intervention and Organization Theory: Changing Bureaucratic Behavior and 

Policy, 89 Yale L.J. 513, 513 (1980); New Approach to Corporate Sentencing, supra note 12, at 365-66.
512. See Coffee, supra note 79, at 450-51 (discussing SEC consent orders requiring companies to 

design and implement new controls for auditing and monitoring).
513. New Approach to Corporate Sentencing, supra note 12, at 361.
514. The court could appoint a management consulting team to examine a corporation’s internal 

information systems and create a plan to improve such systems, Coffee, supra note 79, at 451, by, for 
example, requiring the corporation to collect, evaluate, and report data relevant to the discovery or 
prevention of violations, New Approach to Corporate Sentencing, supra note 12, at 372, by ordering the 
creation of new executive positions, Coffee, supra note 79, at 451-52; Stone, supra note 474, at 11; Stone, 
supra note 6, at 37 nn. 144-45, or watchdog committees, Coffee, supra note 79, at 452; New Approach to 
Corporate Sentencing, supra note 12, at 373, charged with monitoring such data, or by charging existing 
executive positions with specific duties in relation to such information. Coffee, supra note 434, at 54; 
New Approach to Corporate Sentencing, supra note 12, at 372.

515. Stone, supra note 6, at 8; New Approach to Corporate Sentencing, supra note 12, at 365.
516. Coffee, supra note 434, at 54; New Approach to Corporate Sentencing, supra note 12, at 372.
517. Stone, supra note 6, at 43.
518. Coffee, supra note 79, at 412, 452; New Approach to Corporate Sentencing, supra note 12, at 365.
519. New Approach to Corporate Sentencing, supra note 12, at 365.
520. Id. at 372.
521. But see Coffee, supra note 117, at 13 (restructuring extraordinarily costly if attempted on broad 

scale).
522. Corporations would probably bear the direct and indirect (in the form of any losses in the 

efficiency of corporate operations) costs associated with restructuring, but ultimately corporate share

Judicially ordered restructuring offers several advantages over financial 
threats. Rather than treating the corporation as a “black box,” restructuring 
imposes direct and selective restraints on the organization’s handling of its in
ternal problems.515 Restructuring can enhance individual accountability 
within the organization by clarifying individual responsibility, by assuring that 
identified officers have the information necessary to hold them liable for future 
violations,516 and by reducing the costs of identification and prosecution in the 
event of a violation.517 The threat of restructuring may also have a deterrent 
impact on managers who fear both the loss of autonomy518 and the additional 
burdens of compliance519 associated with judicial intervention. Restructuring 
also may prevent violations caused by bureaucratic flaws like defective stan
dard operating procedures.520 In addition, judicially ordered restructuring ap
pears less costly than fines,521 with a consequently minimal spillover on 
innocent parties.522
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Numerous criticisms can be made of court-ordered restructuring, however. 
Restructuring would constitute another governmental intrusion into the pri
vate sector and, unless carefully limited, could develop into “a system of judi
cial socialism with courts and probation officers running most public 
corporations.”523 Restructuring runs counter to arguments for market superi
ority which hold that those whose well-being is tied to the corporation are best 
able to avoid legal penalties in the most cost-efficient manner, and that firms 
that fail to respond efficiently will incur competitive disadvantages that will 
ultimately lead to their decline.524 Some observers have also argued that the 
courts are not well suited to organizational intervention: courts are incapable 
of collecting the data necessary to determine whether and how to alter internal 
organizational processes, and judges may not have the expertise to evaluate the 
evidence they do receive.525 Finally, there is a very real risk that the organiza
tion will informally subvert the formal structural modifications dictated by ju
dicial intervention.526

holders, and possibly consumers in the event of a pass-on, might bear the expense. Although restruc
turing fails to resolve the ethical dilemmas of fining strategies, it is probably still fairer because the 
spillover is relatively smaller and is more narrowly confined to immediate parties. Even assuming that 
the costs of fines and restructuring were roughly equal, restructuring is clearly preferable because it 
offers greater hope of achieving the preventive aims of criminal sanctions.

523. Id. at 13.
524. Stone, supra note 6, at 13. The market-discipline argument will often be erroneous, however, 

given imperfect markets, nonrational organizational responses, and diminutive legal penalties. The 
market-discipline argument also fails to consider that nonrational organizations may wreak considera
ble havoc before they either mend their ways or vanish from the scene.

525. This argument is based on the notion that adjudicatory decision making is piecemeal and reac
tive in nature, and that the adversary process may prevent judges from having access to all the relevant 
data. See Note, supra note 511, at 514 & n.6, and the authorities cited therein.

526. Stone, supra note 6, at 39. Professor Stone suggested that the greater the impact an externally 
imposed readjustment has on the firm’s normal way of doing things, the more likely it is to induce 
bureaucratic resistance. Id.

527. For a discussion of such proposals, see supra note 114. These proposals are bom largely of 
frustration with existing corporate control devices. Judicially ordered restructuring, to the extent that it 
enhances external control over corporations, may be the least intrusive measure capable of both molli
fying critics of the corporate system and forestalling more drastic proposals.

528. Stone, supra note 6, at 38. Large organizations are less likely to respond to sanction threats in a 
rational-actor fashion.

529. New Approach to Corporate Sentencing, supra note 12, at 370. For a discussion of “structural” 
offenses, see supra note 383 and accompanying text. Even where culpable individuals can be identified 
and prosecuted, restructuring may nonetheless be appropriate if the court is convinced that organiza
tional forces, left unchecked, will encourage future violations after the removal of responsible individu

Several rejoinders are available. Restructuring is certainly less intrusive 
than corporate reform proposals aimed at restructuring a board of directors in 
the name of securing more socially responsible corporate behavior,527 and is 
apt to have less disastrous social consequences than do massive cash fines. Fur
thermore, courts are likely to tread warily in the uncharted territory of judicial 
intervention into corporate operations—as well they should. The dangers of 
“judicial socialism” are probably exaggerated. Judicial shortcomings in infor
mation gathering and evaluation can be ameliorated by, for example, ap
pointing special masters or using expert witnesses and consultants.

Judicially mandated restructuring appears particularly appropriate for large 
corporations528 that have committed serious offenses, especially offenses of the 
“structural” variety.529 A corporate history of similar offenses involving differ
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ent personnel indicates that organizational factors may be encouraging viola
tions,530 and also calls into question the presumption that corporate managers 
have superior abilities to design measures calculated to avoid future viola
tions.53 1 The threat of such an intrusive sanction for a second violation might 
motivate some corporations to restructure voluntarily. Furthermore, limiting 
restructuring to corporate recidivists is consistent with the basic thrust of our 
sentencing law in favor of harsher treatment for repeat offenders.532

als. Id. See 3 Am. Bar Ass’n Standards for Criminal Justice, ch. 18-2.8 (authorizing probation for 
corporate offenders in cases involving corporate recidivists or “clear and present danger” to public 
health and safety); New Approach to Corporate Sentencing, supra note 12, at 369 (restructuring appropri
ate only where very dangerous or inherently wrong conduct involved).

530. New Approach to Corporate Sentencing, supra note 12, at 370.
531. Stone, supra note 6, at 40.
532. Orland, supra note 14, at 517.
533. Note, supra note 511, at 516.
534. Id. at 518-19.
535. Id. at 524.
536. New Approach to Corporate Sentencing, supra note 12, at 374 & n.120.

Judicially mandated restructuring will no doubt encounter organizational 
resistance and, like any new legal device, will stimulate new forms of cheat
ing.533 Courts that employ probationary restructuring must appreciate the 
unique characteristics of a convicted corporation.534 This will entail under
standing the organization’s sense of “mission” and analyzing its power struc
ture so that likely internal supporters of judicial intervention can be given 
leadership roles in implementing the court’s orders.535 Courts also have nu
merous means for policing the implementation of court orders during the pro
bationary period, including contempt sentences for corporate officers who 
shirk their assigned duties, fines for probationary violations, post-decree com
pliance reporting, and continued resort to independent consultants for 
monitoring.536

To the assertion that the novelty of corporate probation renders its pre
sumed advantages conjectural, only one answer is possible: More conven
tional approaches are woefully ineffective. Probationary approaches appear 
more consistent with our knowledge of organizational reality and offer a realis
tic hope for corporate rehabilitation.

The criminal-law approach most likely to yield success in controlling corpo
rate behavior should include a wide range of sanctions aimed at both corpo
rate entities and their employees. Criminal sanctions, properly employed, may 
enjoy significant advantages over punitive damages as a means for controlling 
especially reprehensible manufacturer misconduct. Criminal law, unlike civil 
law, can strike directly at the managers who make corporate decisions. Using 
judicially mandated restructuring, courts can pierce the corporate veil and re
form the internal corporate processes that produced misconduct. Restructur
ing thus may afford a level of prevention that is unobtainable via punitive 
damages, which rely upon the hope of inducing corporate reform indirectly, 
through financial punishment. In addition, individual liability and restructur
ing afford prevention without the aggravated spillover effects common to puni
tive damages and to criminal fines. Even where a court eschews 
restructuring—either out of a belief that a defendant corporation is likely to 
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respond properly to the more traditional criminal fine, or because the defend
ant corporation is a first-time violator—the amount of the fine will be limited 
by statute and determined by the court, not by an excitable jury. Moreover, the 
fine will inure to the public treasury, not to the private purse.

Before any ultimate conclusions may be drawn on the merits of the criminal 
sanction versus punitive damages, however, inquiry must be made into the 
particular problems associated with utilizing criminal penalties in the products 
liability context.

V. The Desired Dimensions of Criminal Products Liability

Courts could employ existing criminal statutes, assuming these were prop
erly worded or sympathetically interpreted, to assess criminal penalties in the 
manufacturing context. Reckless conduct that causes the death of a human 
being supports an involuntary-manslaughter or reckless-homicide prosecution 
in most states.537 And while most states require more than ordinary tort negli
gence for manslaughter,538 a few states have defined manslaughter as negli
gently causing the death of another.539 Products that produce nonfatal injuries 
could also give rise to criminal liability, because reckless540 or negligent541 
conduct that causes bodily harm supports a battery indictment in most juris
dictions. Indeed, actual harm is not always a necessary predicate to corporate 
criminal liability, since some jurisdictions have passed “endangerment” stat

537. W. La Fave & A. Scott, supra note 305, at 208. See also Model Penal Code, § 210.3 (Pro
posed Official Draft 1962) (defining manslaughter as criminal homicide committed recklessly).

In criminal law, “recklessness” can mean either that the defendant has created a risk of harm greater 
than that which would have been created by mere negligence, or that the defendant possessed a subjec
tive awareness of the risk of harm to others. W. La Fave & A. Scott, supra, at 208. The most com
monly employed formulation includes both aggravated risk and a subjective awareness of the same. Id. 
The Model Penal Code defines recklessness as the

consciousj] disregard] of] a substantial and unjustifiable risk that the material element exists 
or will result from [the actor’s] conduct. The risk must be of such a nature and degree that, 
considering the nature and purpose of the actor’s conduct and the circumstances known to 
[the actor], its disregard involves a gross deviation from the standard of conduct that a law- 
abiding person would observe in the actor’s situation.

Model Penal Code § 2.02(2)(c) (Proposed Official Draft 1962).
538. W. La Fave & A. Scott, supra note 305, at 587. The Model Penal Code defines negligence as 

aware[ness] of a substantial and unjustifiable risk that the material element exists or will result 
from [the actor’s] conduct. The risk must be of such a nature and degree that the actor’s 
failure to perceive it, and the circumstances known to [the actor], involves a gross deviation 
from the standard of care that a reasonable person would observe in the actor’s situation.

Model Penal Code § 2.02(2)(d) (Proposed Official Draft 1962). One prominent commentator argued 
that negligence as a form of culpability has no place in the criminal law because the threat of punish
ment for inadvertently causing harm would be either unjust or inefficacious, or both. J. Hall, Gen
eral Principles of Criminal Law 135-41 (2d ed. 1960). Herbert Packer, however, noted that 
whatever the merits of this position, “it is plain that negligence has a very strong foothold in the crimi
nal law.” H. Packer, supra note 30, at 127.

539. W. La Fave & A. Scott, supra note 305, at 209 n.3; see also Model Penal Code, § 210.4 
(Proposed Official Draft 1962) (creating “negligent homicide” offense, to be punished less severely than 
manslaughter).

540. W. La Fave & A. Scott, supra note 305, at 208 (battery can be committed by reckless conduct 
that causes bodily injury to another human).

541. Id. at 605 (in most jurisdictions battery can be committed by conduct constituting criminal 
negligence that legally causes injury).
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utes which make criminal the reckless creation of a risk of harm to others542 
and which could arguably be used against manufacturers of products that em
body such a risk.543

Using traditional criminal statutes appears less than desirable, however. 
The most obvious problem is the ex post facto application of traditional crimi
nal statutes in a new context. Certainly it is questionable whether legislatures 
ever intended criminal statutes to apply in the manufacturing context.544 Do
ing so arguably contravenes basic criminal-law principles of nullem crimen sine 
lege and nulla poena sine lege.^5 Novel application of broadly worded, tradi
tional statutes would afford prosecutors undue discretion in deciding which 
cases to prosecute.546 A traditional statute provides no express guidance about 
how to resolve the many difficult issues of, inter alia, manufacturing costs, 
technological feasibility, and safety choices inherent in product-related 
cases,547 and would create the risk of “lawless” verdicts based on jury antipa
thy.548 The jury might also find it difficult to apply traditional criminal-law

542. New York has two such statutes. See N.Y. Penal Law § 120.20 (McKinney 1967) (person 
guilty of second-degree reckless endangerment for recklessly engaging in conduct creating substantial 
risk of serious physical injury to another person); id. §120.25 (person guilty of first-degree reckless 
endangerment when, “under circumstances evincing a depraved indifference to human life, he reck
lessly engages in conduct which creates a grave risk of death to another person”). The Model Penal 
Code also recognizes a “reckless conduct” offense. See Model Penal Code § 201.11 (Proposed Offi
cial Draft 1962). See generally Spurgeon & Fagan, supra note 63.

543. See Epstein, supra note 23, at 21 (arguing that if Ford recklessly created inordinate risk of fires 
in its design of the Pinto, it could be indicted for all Pinto sales since all purchasers equally endan
gered); Wheeler, supra note 16, at 28, col. 3 (under endangerment statutes manufacturers can be prose
cuted for creating risk of harm, rather than for harm itself).

544. In People v. Warner-Lambert Co., 51 N.Y.2d 295, 414 N.E.2d 660, 434 N.Y.S.2d 159 (1980), 
cert, denied, 450 U.S. 1031 (1981), the court dismissed an indictment that was brought under broadly 
worded statutes against a manufacturer and several officers and employees for second-degree man
slaughter and criminally negligent homicide of employees who died in an explosion and fire in the 
plant. Warner-Lambert’s insurance carrier had warned the company of the danger of explosion 10 
months prior to the date on which the explosion occurred. Warner-Lambert had considered a variety of 
proposals aimed at reducing the risk, ultimately deciding to modify existing equipment. Warner-Lam
bert had modified only one machine when the blast occurred. The court expressed reservations about 
applying such broad statutes to manufacturing operations, noting there was no evidence that the legis
lature had ever intended such an application and that no precedent existed to support it. 414 N.E.2d at 
664 n.l. The court assumed that the statutes were applicable, but dismissed the indictments on the 
ground that the defendants could not have foreseen the actual cause of the explosion. 414 N.E.2d at 
665-66.

545. For a general discussion of these points, see H. Packer, supra note 30, at 79-87.
546. Herbert Packer observed that the real reason for the “fair notice” concept in the criminal law is 

to “prevent abuses of official discretion.” H. Packer, supra note 30, at 85. Packer stated that:
The basic problem with discretion is simply that it is lawless in the literal sense of that term. 
If the police and prosecutors find themselves free (or compelled) to pick and choose among 
known or knowable instances of criminal conduct, they are making a judgment which in a 
society based on law should be made only by those to whom the making of law is entrusted.

Id. at 290.
547. Wheeler, supra note 16, at 29, col. 4. The thrust of the prosecution’s argument in the Pinto case 

was that Ford had foreseen that some number of persons would die in fires caused by rear-end colli
sions and had failed to take technologically feasible steps to prevent those deaths. Id. at 28, col. 3. 
Under this theory one could prosecute any manufacturer who did not use all technologically feasible 
means of reducing the risk of harm in the manufacture and sale of a product that can foreseeably cause 
death or injury. Id. Thus “a Pinto-style prosecution could be instituted virtually anywhere in the coun
try against virtually any product manufacturer.” Id.

548. Malcolm Wheeler argued that, given the absence in generally worded criminal statutes of statu
tory guidelines tailored to the manufacturing process, jurors in applying these statutes to product-re- 
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terms like “reckless” or “negligent” to new situations.* 549 Defendants would 
have with little or no guidance concerning courses of conduct that would mini
mize their chances of future liability.550 A further difficulty is that general 
criminal statutes furnish no guidance on whether compliance with federal reg
ulatory standards should provide a defense against liability. There are signifi
cant due process concerns about the ability of the state to punish a 
manufacturer for conduct that has conformed to such standards.551

lated cases “are more likely ... to be influenced by a gut-level antipathy ... to the [manufacturer’s] 
use of cost-benefit safety analysis.” Wheeler, supra note 22, at 26, col. 3.

549. Malcolm Wheeler observed that jurors in normal criminal recklessness cases (like reckless driv
ing) can draw on their own experience in deciding whether a defendant acted recklessly and can usually 
look to some related statute for additional guidance. Id. at 26, col.2. Such is not the case when alleg
edly defective products are at issue, he argued, because:

In deciding whether a manufacturer acted in a criminally reckless fashion by, for example, 
making a car more fuel efficient at the cost of a minuscule increase in the risk of whiplash 
injuries, lay jurors will have neither common experience nor statutory guidance to assist them 
in judging the propriety of judging that conduct under general criminal statutes.

Id. at 26, col. 3.
550. Id. (neither general criminal statutes nor verdicts rendered under those statutes provide manu

facturers with future guidance). Criminal statutes should delineate not only the nature of proscribed 
conduct, but also the parameters of socially acceptable conduct. Generally-worded, traditional crimi
nal statutes cannot adequately perform either of these functions in product-related cases.

Epstein observed that the jury in the Pinto case had to decide for itself the “acceptable” standard of 
safety to which the Pinto should have conformed. Epstein, supra note 23, at 21. Epstein argued that 
“[t]he wide discretion thereby created violates one of the standard precepts of the criminal law that 
persons subject to penalty be given notice of what conduct is legally forbidden.” Id. Adequate notice, 
according to Epstein, “demands some specificity of the standards that can in this context be supplied by 
statute or regulation, or possibly standard industry practice.” Id.

For a discussion of other problems, see Wheeler, supra note 250, at 23, cols. 2 & 3. Wheeler argued 
that prosecutions premised on failure to warn may be subject to early dismissal because these cases 
would require the state to prove beyond a reasonable doubt that “if a warning had been issued, the 
product’s user would have received and heeded the warning and would not have been injured,” an 
exercise he characterizes as involving “rank speculation.” Id. at 23, col. 2. Where either of two forces 
could arguably have caused the same injury in the absence of the other force (e.g., a high-speed, rear- 
end collision involving a car with a defective gas-tank design), the doctrine of “supervening cause” 
could operate to prevent a jury from rationally concluding which force caused the injury. Id. at 23, 
cols. 2 & 3.

551. See Wheeler, supra note 250, at 23, col. 3.
Wheeler also argued that the “void for vagueness” doctrine might render unconstitutional any statute 

that would permit a conviction under such circumstances. Id. On the “void for vagueness” doctrine 
itself, see Papachristou v. Jacksonville, 405 U.S. 156 (1972). Herbert Packer observed that the “vague
ness” doctrine limits the inevitable discretionary power that public officials exercise in interpreting and 
enforcing statutes that impinge on constitutionally protected values. H. Packer, supra note 30, at 94. 
See also Morris, Commentary: The Interplay Between Corporate Liability and the Liability of Corporate 
Officers, 1980 N. III. L. Rev. 36, 37 (asking to what extent states preempted from making conduct that 
meets federal regulatory standards criminal or felonious).

552. See supra notes 204 to 206 and accompanying text (discussing multiple punitive damages in civil 
products liability cases).

553. Multiplicity arises when a defendant is charged with more than one count for a single offense. 
United States v. Free, 574 F.2d 1221, 1224 (5th Cir.), cert, denied, 439 U.S. 873 (1978).

554. Double jeopardy protects against a second prosecution for the same offense after acquittal, a 
second prosecution for the same offense after conviction, and multiple punishment for the same offense. 
United States v. Wilson, 420 U.S. 332, 343 (1975).

Product-related prosecutions under existing criminal statutes also raise dis
turbing problems of multiple punishment similar to those encountered in civil 
cases.552 Although multiple prosecutions553 for the “same offense” violate the 
fifth amendment’s double jeopardy clause,554 multiple prosecutions for similar 
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product-related offenses appear to be possible.555
Individuals within the corporate hierarchy could thus conceivably face mul

tiple indictments for one allegedly wrong product decision. Manufacturers ex
posed to multiple prosecutions would face the prospect of multiple cash, or 
perhaps equity, fines, or the daunting prospect of several courts ordering dispa
rate internal structural reforms under judicially imposed restructuring.

It seems obvious that criminal statutes drafted expressly for regulating the 
products area are required. What should such statutes look like? The first 
question concerns what kinds of product-related behavior ought to be made 
criminal. Our previous inquiries indicate that only behavior considered ap
propriate for punitive damages—concealing known dangers associated with a 
product, grossly deficient product-testing or quality-control procedures, know
ing violation of legislative or administrative product-safety standards, failure 
to warn customers about or to reduce nonobvious dangers, and failure to warn 
consumers about or to take steps to remedy product dangers discovered after a 
product has been marketed—evidences sufficient culpability to merit the crimi-

555. Separate prosecutions under homicide or battery statutes would be possible for each death or 
injury linked to the challenged product. Where “endangerment” statutes are involved, separate prose
cutions arguably would be possible for every allegedly defective product sold.

The Supreme Court has adopted a “same evidence” test for defining what constitutes the “same 
offense,” Blockburger v. United States, 284 U.S. 299, 304 (1932), and in cases involving one criminal act 
with several victims, courts have used this test to allow a separate prosecution for each victim under the 
reasoning that the identity of the victim is an additional fact of proof in each case. State v. Smith, 491 
S.W.2d 257, 258 (Mo.), cert, denied, 414 U.S. 1031 (1973); State v. Rabe, 96 Wis. 2d 48, 73, 291 N.W.2d 
809, 818 (1980).

The prospect of multiple prosecutions is further enhanced by the incidents of federalism, since 
neither a conviction nor an acquittal in a federal or state court will prevent a prosecution in another 
jurisdiction which involves or arises out of the same event. United States v. Smaldone, 485 F.2d 1333, 
1343 (10th Cir. 1973), cert, denied, 416 U.S. 917 (1974).

Collateral estoppel prevents a party from relitigating in a subsequent action an issue of ultimate fact 
that was decided against the party in a valid and final judgment rendered in a prior action. See, e.g., 
Ashe v. Swenson, 397 U.S. 436 (1970). In Ashe, the defendant was alleged to have been one of a 
group that robbed six poker players. The defendant was tried on one count and acquitted, then tried on 
a second count (robbing another player) and convicted. The Court reversed his conviction, stating that 
the issue was not whether Missouri could file six charges against the defendant, but rather whether, 
after a jury had determined that he was not one of the robbers, the state could try him again on the 
same issue before a new jury. Id. at 446. Thus defensive collateral estoppel can provide some double 
jeopardy protection where none would be afforded by the “same evidence” test. Note, Double Jeop
ardy: Multiple Prosecutions Arising from the Same Transaction, 15 Am. Crim. L. Rev. 259, 280 (1978).

Defensive collateral estoppel affords only limited protection even against multiple prosecutions by 
the same sovereign, however. If the defendant is convicted in the prior trial, collateral estoppel will not 
prevent multiple prosecutions. Id. Also, significant difficulties can arise in determining whether an 
issue was necessarily decided in the defendant’s favor in the first trial that led to an acquittal. Id. at 
282-83. Such problems are particularly likely in cases with complex factual issues. For example, a 
defendant manufacturer may have been acquitted in a prior proceeding not because the jury concluded 
that the defendant did not recklessly design the challenged product, but because the jury concluded that 
the design defect was not the cause of the victim’s harm. The Ashe Court urged that collateral estoppel 
be applied with “realism and rationality,” and asserted that when the prior judgment was based on a 
general verdict, courts should “examine the record of the prior proceeding, taking into account the 
pleading, evidence, charge, and other relevant matter, and conclude whether a rational jury could have 
grounded its verdict upon an issue other than that which the defendant seeks to foreclose from consid
eration.” Ashe v. Swenson, 397 U.S. 436, 444 (1970).

Collateral estoppel arguably would not protect against successive state-federal or federal-state prose
cutions for the same offense, because the state and federal governments are not the same sovereign. 
Note, supra, at 282.

See generally id.
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nal sanction.556

556. See supra notes 229 to 234 and accompanying text (discussing manufacturer behavior for which 
courts have awarded punitive damages in civil cases).

557. Herbert Packer observed that the criminal law concerns itself with conduct—actions or failure 
to act. H. Packer, supra note 30, at 73. He also argued that “conduct should not be confused, as it 
sometimes is, with the infliction of harm.” Id. at 75. On the other hand, it is probably fair to say that, 
ceteris paribus, criminal law has generally matched greater harms with greater penalties.

558. For example, one commentator stated:
[W]e should insist that the state produce compelling evidence of the magnitude of danger—its 
probability of occurrence and the seriousness of impending harm, both before anything is 
criminalized legislatively and before a specific individual is criminalized administratively. 
Since it is certain that criminalization produces very significant harm under our current sys
tem, a high burden of proof of danger should be on legislator and administrator alike, and 
unless that burden is met the state should have to devise other techniques for handling its 
percieved problem. Requiting harm with harm is understandable, if deplorable, but requiting 
danger with harm is simply cowardice.

Seney, “A Pond as Deep as Hell”—Harm, Danger, and Dangerousness in Our Criminal Law, 18 Wayne 
L. Rev. 569, 635 (1972).

559. One could argue that an endangerment approach facilitates prosecutions that could prevent 
statistically probable harms. In the majority of cases, however, only the existence of harm will alert 
prosecutors to the need to take action. If this is true, then an endangerment offense would facilitate 
conviction only where the product is proven defective but did not cause the particular injury, for exam
ple, because of a supervening cause or contributory fault by the victim.

560. “Strict liability” in criminal law means criminal responsibility despite lack of any proven mens 
rea, or “fault.” See W. La Fave & A. Scott, supra note 305, at 218, 228 (strict liability offenses often 
created to help prosecution where intent, knowledge, recklessness, or negligence are hard to prove; 
same considerations of expediency underlie imposition of vicarious liability where difficult to prove 
employer authorized or knew of employee’s conduct); H. Packer, supra note 30, at 138 (“practical 

Whether we should also require that the proscribed behavior produce some 
tangible harm before criminal liability attaches is a more difficult question. 
Certainly a statute could be drafted imposing liability when the conduct cre
ates a risk of death or serious bodily injury. Moral culpability, and hence the 
need to deter, rehabilitate, or punish the offender, does not vary with the de
gree of harm the behavior actually produces.557 Making criminal “dangerous” 
behavior in the absence of harm has been criticized on moral grounds as “cow
ardice,” however.558 On utilitarian grounds, it appears that the public will 
more readily accept corporate criminality if the harms resulting therefrom re
semble those resulting from traditional criminal behavior. The desire for retri
bution probably increases with the magnitude of the harm associated with a 
wrongdoer’s conduct, and therefore restricting liability to conduct involving 
serious harm is likely to assure greater prosecutorial interest and to enhance 
the possibilities of a stern reaction by judges and juries. Also, limiting corpo
rate criminal liability to conduct that causes serious harm can minimize the 
potential for multiple prosecutions that endangerment statutes would pose. Fi
nally, given the nature of the product risks at issue and the large number of 
persons exposed thereto, it is unlikely that a manufacturer will fortuitously 
avoid punishment because the product failed to produce sufficient harm.559 
Good reasons therefore exist to suggest that at least initial excursions into the 
uncharted realm of criminal product liability be confined to making criminal 
behavior that has produced demonstrable and serious harm.

Another issue in criminal products liability is the level of intent required for 
liability. Difficulties of proof have led to suggestions that some form of 
strict560 or vicarious liability561 may be necessary to achieve adequate deter
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rence.561 562 Both strict liability and vicarious liability represent dramatic depar
tures from the criminal law’s traditional insistence on proof of personal 
culpability.

difficulty of proof, rather than any well-defined conceptual position . . . has led to the substantial 
incursions of strict liability into the criminal law”); Is Corporate Criminal Liability Necessary, supra 
note 38, at 922 (difficulties in identifying and convicting guilty individuals within corporate hierarchy 
an argument for dispensing with mens red)\ Note, Prosecution of Corporate Officials Under the Federal 
Food, Drug, and Cosmetic Act. United States v. Park, 37 Ohio St. L.J. 431, 436 (1976).

Strict liability is a dramatic departure from traditional principles of criminal responsibility. See- 
Morissette v. United States, 342 U.S. 246 (1952). The court stated:

The contention that an injury can amount to a crime only when inflicted by intention is ... . 
as universal and persistent in mature systems of law as belief in freedom of the human will 
and a consequent ability and duty of the normal individual to choose between good and evil.

Id. at 250. See also Dennis v. United States, 341 U.S. 494, 500 (1951) {mens rea is rule of, rather than 
exception to, principles of Anglo-American criminal law).

One observer has argued that strict liability offenses require “fault” in the sense that they “can be 
interpreted as legislative judgments that persons who intentionally engage in certain activities and oc
cupy some peculiar and distinctive position of control are to be held accountable for the occurrence of 
certain consequences.” Wasserstrom, Strict Liability in the Criminal Law, 12 Stan. L. Rev. 731, 743 
(1960). See also Abrams, Criminal Liability of Corporate Officers for Strict Liability Offenses—A Com
ment on Dotterweich and Park, 28 UCLA L. Rev. 463, 465-66 (1981) (arguing strict liability offenses 
made more palatable by assumption that “some minimally culpable action or inaction” amounting at 
least to negligence is present when violation occurs; thus, strict liability does not dispense with culpabil
ity but frees prosecution from necessity of proving culpability).

561. Vicarious liability is where “one person, though without personal fault, is made liable for the 
conduct of another (usually [an] employee).” W. La Fave & A. Scott, supra note 305, at 223. See also 
Note, supra note 560, at 436 (vicarious liability dispenses with need to show act committed by defend
ant and allows acts of third parties to be imputed to person with certain legal relationship thereto); Is 
Corporate Criminal Liability Necessary, supra note 38, at 916 (vicarious liability entails holding corpo
rate officers criminally responsible for acts of subordinates). Where strict liability dispenses with mens 
rea but requires proof of actus reus (that the defendant personally engaged in necessary acts or mis
sions), vicarious liability dispenses with the need for actus reus, but requires mens rea on the employee
actor’s part. W. La Fave & A. Scott, supra note 305, at 223. While it is common for a vicarious 
liability statute to impose strict liability by also dispensing with the need to prove mens rea on the part 
of anyone, id. at 223-24, vicarious liability plainly does not necessarily follow from strict liability. Id. at 
226.

Vicarious liability, although common in civil suits under the doctrine of respondeat superior, repre
sents a departure from the basic criminal-law premise that crime requires personal fault. W. La Fave 
& A. Scott, supra note 305, at 224. The authors argued that “it is one thing to hold that the faultless 
employer ought to pay for the damage which [the] employee . . . inflicts upon third persons in the 
course of furthering [the] employer’s business,” but “it is much more drastic” to impose “criminal 
punishment and moral condemnation upon the employer who is innocent of any personal fault.” Id. 
See also Brickey, supra note 14, at 416-17 (early rule was that one not accountable for criminal acts of 
another unless one procured, commanded, or counseled those acts) (general rule is corporate officers 
responsible only for unlawful acts in which they personally participate).

562. See Wasserstrom, supra note 560, at 736 (arguing that strict liability offenses enhance deter
rence); Spurgeon & Fagan, supra note 63, at 422 (same).

563. See supra notes 311 to 312 and accompanying text (discussing public-welfare statutes).
564. Note, supra note 560, at 300.
565. Id. See also H. Packer, supra note 30, at 130 (principal significance of public-welfare offenses 

“lies in their open flouting of mens red’’).
566. Id. The Supreme Court has suggested that only nonimprisonment penalties should be imposed 

for such offenses. See United States v. Gypsum Co., 425 U.S. 422, 442 (1978) (criminal sanctions in 

Vicarious liability has most commonly been applied in public-welfare of
fenses.563 Public-welfare statutes are distinguishable from ordinary criminal 
statutes in several respects: they regulate behavior that is essentially noncrimi
nal and impose criminal sanctions as an adjunct to other noncriminal enforce
ment;564 they involve conduct that merits little or no moral approbation565 and 
for which only light penalties are imposed;566 and they tend to impose vicari
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ous liability or liability for omissions.567 Although the Supreme Court has 
recently acknowledged that strict liability offenses “do not invariably offend 
constitutional requirements,”568 it has also observed that such offenses possess 
“a generally disfavored status.”569

strict liability cases “difficult to square with the generally accepted functions of the criminal law be
cause criminal sanctions would be used, not to punish conscious and calculated wrongdoing at odds 
with statutory prescriptions but simply to regulate business practices regardless of the intent with which 
they were undertaken”) (emphasis in original); W. La Fave & A. Scott, supra note 305, at 218 (better 
view is that strict Lability should never be relied upon to impose sentence of imprisonment because 
contrary to basic Anglo-American premise that crime requires personal fault; liability imposed in ab
sence of fault should not be called “criminal” and penalties should be only fines or forfeitures); H. 
Packer, supra note 30, at 131 (defendant should be able to litigate issue of culpability when law per
mits sanction of imprisonment with its unique combination of stigma and loss of liberty).

567. Note, supra note 564, at 300. The liability for omission which is typical under regulatory stat
utes differs in several respects from ordinary liability for omission. Normally a duty to act arises only 
after the defendant has knowledge of conditions giving rise to the duty. Such is not always the case in 
public-welfare offenses. Id. at 308. Duties to act are generally recognized only when a special relation
ship exists between the defendant and the persons to whom the duty is owed. Public-welfare offenses 
extend the defendant’s duty to the entire consuming public. Id. Imposing liability for omission on 
officers of large corporations closely approximates the same uncertainty and indeterminacy of vicarious 
liability because of the large number of subordinates who could be violating the law without their 
superiors’ knowledge. Id.

568. United States v. United States Gypsum Co., 438 U.S. 422, 437-38 (1978).
569. Id. at 438; see also Regulating Corporate Behavior through Criminal Sanctions, supra note 38, at 

1241 (strict criminal liability, although constitutional, “heavily disfavored” by courts). One study has 
discerned a trend away from strict liability. See O’Keefe & Shapiro, Personal Criminal Liability Under 
the Federal Food, Drug, and Cosmetic Act: The Dotterweich Doctrine, 30 Food Drug Cosm. L.J. 5, 37 
(1975) (survey of 27 federal health-and-safety regulatory statutes identifies trend to require “knowl
edge” by individual defendants charged with criminal violations). Even absent this statutory trend, the 
courts appear fundamentally uncomfortable with strict criminal liability and thus tend to interpret the 
doctrine so as to require some limited measure of culpability. Abrams, supra note 560, at 475. Judicial 
hostility is manifest in the courts’ tendency to insist on a clear legislative intent to dispense with crimi
nal intent. See United States v. United States Gypsum Co., 425 U.S. 422, 438 (1978) (more than simple 
omission from statutory phrase requiring intent necessary to justify dispensing with intent require
ment); see also Regulating Corporate Behavior through Criminal Sanctions, supra note 38, at 1239 
(courts’ requirement of clear legislative intent to create strict liability offense reflects belief that some 
degree of moral culpability required before criminal sanctions imposed).

570. Mueller, supra note 307, at 41.
571. Regulating Corporate Behavior through Criminal Sanctions, supra note 38, at 1241.
572. Id. at 1230.
573. “An important element of the deterrent effect of criminal sanctions is their moral stigma. If an 

increasing number of respectable businessmen are convicted of regulatory offenses, the penal sanctions 

Dispensing with proof of individual culpability has encountered significant 
resistance from the commentators as well as the courts. The idea that difficul
ties of proof justify imposing personal liability without proof of personal fault 
has been labeled “the most desperate and uncertain justification . . . which 
could possibly be made.”570 Nor has there been universal acceptance of the 
idea that the need for deterrence, standing alone, is a sufficient justification for 
dispensing with proof of individual culpability.571 In any event, critics con
vincingly argue that making morally neutral conduct criminal will not neces
sarily enhance deterrence. The greater procedural protections afforded 
criminal defendants and the higher burden of proof that the state must bear 
make enforcement and conviction more difficult to achieve under criminal law 
than under civil.572 In addition, making morally neutral conduct criminal di
lutes the moral impact of the criminal sanction, with a consequent loss of de
terrent force.573 Certainly juries and courts are unlikely to impose meaningful 
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sanctions on defendants whose behavior fails to demonstrate significant culpa
bility.574 Linking liability to culpability may also maximize deterrence because 
potential defendants are then aware that they are committing an offense. 
Thus, despite the difficult burdens of proof, neither prevention nor retribution 
appear to be adequately served by dispensing with proof of culpability as a 
prerequisite for liability.

for such offenses may lose their sting and, as a result, some of their deterrent effect.” Note, supra note 
564, at 315.

Herbert Packer argued that strict liability offenses contribute to ‘‘the dilution of the law’s moral 
impact. The ends of the criminal sanction are disserved if the notion becomes widespread that being 
convicted of a crime is no worse than coming down with a bad cold.” H. Packer, supra note 30, at 261. 
Elsewhere, Packer argued that punishment in the absence of culpability serves the ends neither of 
prevention nor of retribution:

[T]o punish conduct without reference to the actor’s state of mind is both inefficacious and 
unjust. It is inefficacious because conduct unaccompanied by an awareness of the factors 
making it criminal does not mark the actor as one who needs to be subject to punishment in 
order to deter him or others from behaving similarly in the future, nor does it single him out 
as a socially dangerous individual who needs to be incapacitated or reformed. It is unjust 
because the actor is subjected to the stigma of a criminal conviction without being morally 
blameworthy. Consequently, on either a preventive or a retributive theory of criminal punish
ment, the criminal sanction is inappropriate in the absence of mens rea.

Packer, Mens Rea and the Supreme Court, 1962 Sup. Ct. Rev 107, 109.
574. See C. Stone, supra note 1, at 66 (arguing present ineffectiveness of corporate criminal penal

ties stems not from judges and prosecutors being “soft” on corporate criminals, but from law’s funda
mental sense of fairness and practicality which dictates reluctance to hold liable someone not really “to 
blame”); Coffee, supra note 434, at 52 (noting difficulty of identifying culpable individuals with degree 
of certainty required by criminal law and asking who might be held responsible for Pinto gas-tank 
design before concluding that using criminal sanction in “gray” areas will increase jury nullification 
problem); Sayre, supra note 311, at 56 (inflicting substantial punishment upon morally innocent indi
vidual who caused injury through reasonable mistake or pure accident would so outrage community 
feelings as to nullify enforcement).

575. See Davids, supra note 3, at 530; Note, supra note 82, at 298, 303.
576. Liability for negligent supervision would be imposed when a prosecutor could show that a su

pervisor knew or should have known of a substantial risk that a violation would occur within his or her 
area of responsibility, but nonetheless failed to take appropriate steps to prevent it. Regulating Corpo
rate Behavior through Criminal Sanctions, supra note 38, at 1271.

One commentator suggested that a duty-to-supervise standard should distinguish between formal 
and actual authority in organizations, arguing that the extent of the defendant’s authority and control 
can be proven by “the testimony of corporate personnel and outside observers ... as well as from 
relevant corporate charts, documents and memoranda.” Note, supra note 82, at 304.

577. Note, supra note 82, at 305.
578. See Regulating Corporate Behavior through Criminal Sanctions, supra note 38, at 1270 (sug

gesting classifying such offenses as misdemeanors); Note, supra note 82, at 305 (arguing such offenses 
should be punished by imprisonment only if public necessity outweighs undesirability and high social 
cost of incarcerating offenders for negligent rather than malicious conduct).

Requiring culpability does not necessarily mean requiring proof that a par
ticular defendant actually authorized, commanded, or acquiesced in a viola
tion, however. Some observers have attempted to bridge the gap between strict 
and vicarious liability and more traditional bases of criminal liability by sug
gesting that an affirmative duty to supervise575 be imposed on corporate of
ficers who could then be held criminally responsible for negligent or reckless 
supervision.576 Such liability is arguably not vicarious because the defendant 
is being punished not for the acts of employees, but rather for the defendant’s 
own breach of duty.577 Even advocates of such liability, however, are chary of 
attaching significant sanctions to supervisory offenses, given the minimal de
gree of culpability involved.578 Indeed, others have questioned whether such 
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offenses involve culpability sufficient to assure the regular imposition of penal
ties severe enough to provide credible deterrence.579 Prudence, therefore, 
seems to dictate that individual criminal liability for defective products be pre
mised upon the defendant’s reckless or knowing580 behavior which directly 
contributed to the proscribed harm. Requiring such a high level of culpability 
may often mean that there are no individuals within the corporate hierarchy 
who can be indicted. In a great many cases, however, the wrongful conduct 
will not be attributable to individuals who are so clearly blameworthy as to 
merit a criminal sanction.581

579. See Coffee, supra note 434, at 52 (juries never eager to convict middle-class defendants and will 
resist particularly when crime not willful, but due to negligence or deliberate inattention); Stone, supra 
note 6, at 32 (it is far from clear whether imposing criminal sanctions on such conduct as failure to 
supervise is prudent or workable; to make criminal behavior essentially beyond actor’s control under
mines moral basis of entire criminal justice system).

580. See United States Gypsum, 425 U.S. at 444 (adopting “knowledge” standard for criminal anti
trust violations by requiring proof of “action undertaken with knowledge of its probable conse
quences”).

Herbert Packer observed that “(i]f a man purposely or recklessly brings about a forbidden harm, we 
have no hesitation in saying that he had the requisite mens rea with respect to his conduct.” H. 
Packer, supra note 30, at 127.

581. Stone, supra note 6, at 31.
582. See supra notes 286 to 296 and accompanying text (discussing flagrant-indifference standard).
583. See Swigert & Farrell, supra note 13, at 166, 176 (discussing major role evidence of cost-benefit 

analysis played in Pinto prosecution). Cf. supra note 281 (suggesting juries will tend to convict manu
facturer who has used cost-benefit analysis when safety at issue).

584. See Epstein, supra note 23, at 20 (it is simply wrong to think that “trading” costs for lives or 
making concious decisions about lives to be sacrificed establishes all criminal elements).

585. See id. at 20 (that Pinto conformed to federal safety standards and to general industry standards 
when produced might not have saved Ford from onerous civil liability, but dispositive upon criminal 
case); Stone, supra note 6, at 43 n.165 (whether or not compliance with regulatory standard immunizes 
defendant from compensatory damages claims, compliance should probably immunize defendant from 
punitive and criminal judgments).

Assuming that proof of culpability is required, Professor Owen’s flagrant- 
indifference standard582 is as appropriate to corporate criminal liability as it is 
to punitive damages. This objective test could be applied to corporations in 
the criminal context on the basis of the collective knowledge of their 
employees.

Numerous other culpability issues unique to the product-manufacturing 
context should be addressed by any well-considered criminal products liability 
statute. For example, unless the statute expressly addresses the issue of cost
benefit analysis by manufacturers, there is every reason to suppose that evi
dence of this activity will be introduced to prove manufacturer culpability.583 
A statute should provide that a manufacturer’s use of cost-benefit analysis, 
standing alone, is not a basis for liability.584 Only when the manufacturer’s 
analysis or the conclusions drawn therefrom are so distorted as to evidence a 
“flagrant indifference to public safety” should liability be imposed.

Likewise, a statute should explicitly address the effect, if any, of a product’s 
compliance with applicable administrative or legislative standards. At a mini
mum, compfiance with standards should create a defense to liability, unless the 
prosecution can prove that the defendant knew or should have known that the 
standard was grossly inadequate.585

In a related vein, a criminal products liability statute should address the 
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issue of good-faith corporate efforts to prevent violations. Although the weight 
of authority rejects a general “due diligence” defense to corporate criminal 
liability, the arguments in favor of such a defense are fairly convincing.586 A 
primary justification for imposing criminal liability is to encourage diligent 
corporate supervisory efforts aimed at avoiding violations. Imposing liability 
in the face of such efforts not only seems unfair, but also may undermine de
terrence by discouraging corporate compliance efforts and diminishing the 
stigma of a criminal conviction. This judicial reluctance may be due to a fear 
that harm-causing corporations could be easily avoid all liability under a 
good-faith defense. Such fears are probably inappropriate in the products lia
bility context, however, because manufacturers who successfully put on a 
good-faith defense against criminal liability are likely to be held strictly liable 
for compensatory damages in civil suits.587 While we may not want to punish 
such manufacturers further by imposing criminal fines, however, repeated in
stances of otherwise culpable product decisions despite apparent good-faith 
efforts to the contrary may give rise to the inference that intrafirm bureaucratic 
flaws are at work which may be amenable to amelioration by judicial interven
tion. A past history of similar problems should militate against exculpation 
via a good-faith defense. Finally, if a good-faith defense is adopted, some con
siderations should be given to the role of a process standard in conscious-de
sign cases.588

586. See supra note 342 and accompanying text (discussing good-faith defense).
587. One commentator has explicitly argued that bad faith, in the sense that corporate officers them

selves believed that their product was unreasonably dangerous, should be a precondition to corporate 
criminal responsibility. See Epstein, supra note 23, at 19-20. Epstein’s argument, however, may err in 
according too much weight to the subjective intent of corporate officers. Certainly the fact that Ford’s 
engineers bought Pintos for their own family use should have some evidentiary value in determining 
whether Ford acted in “flagrant indifference to public safety” in marketing the Pinto, but—to make the 
point through overstatement—the subjective perceptions of managers who may be idiots or moral 
midgets should not be binding on society.

588. See supra notes 266 to 279 and accompanying text (discussing process defense).
589. The obvious utility of a federal standard is that manufacturers and their employees will face 

one standard rather than a multiplicity of conflicting standards. As one commentator observed:
[I]n an era of national geographic markets for many products it is not clear that it is efficient, 
fair or otherwise socially desirable to give scores of local prosecutors in each of the 50 states 
the power to try to use the criminal law to implement their individual notions of what is a 
desirable mix of product factors.

Wheeler, supra note 250, at 26, col. 4.
Efforts are under way to provide such uniformity in civil products liability. On March 27, 1984, the 

Senate Commerce Committee approved the Product Liability Act, which would preempt state products 

A criminal products liability statute should also expressly address the dis
turbing potential for multiple prosecutions. While the prospect of multiple 
prosecutions for each distinct harm resulting from behavior traditionally ad
judged as criminal may not be offensive, the prospect of multiple prosecutions, 
whether of individuals or of their corporate employers, for behavior that may 
amount only to serious errors of judgment is considerably more daunting. 
Many states, however, are unlikely to eschew exercising their sovereign right to 
prosecute conduct that is actionable under state law merely because a defend
ant has already been convicted for the same act in another jurisdiction. Thus it 
would be desirable that Congress preempt state efforts by enacting a federal 
criminal products liability statute.589
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Finally, if the criminal sanction is to intrude into the realm of products lia
bility we must also address the relationship between criminal and civil prod
ucts liability. This involves looking at not only the effect that criminal liability 
should have on the availability of punitive damages, but also at the offensive 
collateral estoppel effect that a criminal conviction should have in subsequent 
civil cases where compensatory damages are at issue.590 Although in the past 
the courts have rarely given criminal judgments collateral estoppel effect in 
subsequent civil suits, “a rapidly growing number” of courts are now willing to 
do so.591 This development may have a potentially dramatic impact on prod
ucts liability cases. The criminal conviction of a manufacturer based on a de
fective design, for example, could trigger a multitude of civil suits. Plaintiffs’ 
chances of recovery in these suits would be significantly enhanced if they were 
freed from the challenging task of proving that the product was defectively 
designed.592 Thus a single criminal conviction could “trigger millions of dol
lars of [civil] liability.”593

liability laws. yeeS.44, 98th Cong., 1st Sess. (1984), discussed in 12 Prod. Safety & Liab. Rep. (BNA) 
No. 13, at 261-62 (Mar. 30, 1984).

Even a preemptive federal statute, however, would not necessarily avoid the problem of multiplicity 
without express provisions relating thereto. See supra note 555 (discussing collateral estoppel).

590. In offensive collateral estoppel plaintiffs seek to estop a defendant from relitigating an issue that 
the defendant has previously litigated and lost against other parties. Wheeler & Allee, Collateral Estop
pel in Products Liability Cases, Nat’l L.J., Dec. 13, 1982, at 15, col. 2, col. 4.

591. Thau, Collateral Estoppel and the Reliability of Criminal Determinations: Theoretical, Practical 
and Strategic Implications for Criminal and Civil Litigation, 10 Geo. L.J. 1079, 1079 (1982).

592. Id. at 1097. Thau made the following observation concerning the Indiana Pinto prosecution:

Had the jury convicted Ford, personal representatives of the deceased women in any wrongful 
death suit would have been able to rely upon this conviction to establish that the Pinto occu
pied by the three women was defectively designed. Of greater monetary significance, others 
bringing civil suits stemming from similar Pinto accidents also might have been able to rely 
upon this conviction to establish defective design. Questions about the proper scope of collat
eral estoppel, of course, would remain. For example, could individuals injured in 1972 or 
1974 Pintos, or in similar 1973 models, rely upon the conviction?

Id. at 1096-97.
Even a defendant estopped on the design issue will still be able to raise defenses of, inter alia, contrib

utory fault, causation, abnormal use, statutes of limitation or repose. If successful, these defenses no 
doubt would defeat recovery by some plaintiffs.

593. Id. at 1097.
594. Convictions resulting from guilty pleas are also given collateral estoppel effect. Thau, How 

Lawyers Can Benefit From Trend in Collateral Estoppel, Nat’l L.J., Nov. 7, 1983, at 22, col. 1. Nolo 
contendere pleas, however, “generally insulate defendants from collateral estoppel.” Id. at 26 n.5. 
Thau argued that guilty pleas do not provide a reliable basis for collateral estoppel because they may be 
entered for reasons unrelated to guilt and because they are not the product of the rigorous fact-finding 
process central to a trial. Thau, supra note 591, at 1104. He also observed that less judicial scrutiny is 
applied to guilty pleas at both the trial and appellate levels, with consequent deleterious effect on their 
degree of reliability. Id. at 1108. Concerns about the reliability of guilty pleas may be largely moot in 
the products liability context, however, because well-advised corporate defendants simply will never 
plead guilty if guilty pleas continue to be given collateral estoppel effect. The inapplicability of collat
eral estoppel to nolo pleas, however, raises the spectre of coerced nolo pleas by corporate defendants 
fearful of the collateral estoppel effects of conviction.

There are good reasons to give to criminal convictions stemming from tri
als594 collateral estoppel effect in subsequent civil litigation. Defendants in 
criminal trials receive procedural protections beyond those afforded to civil 
litigants and therefore cannot readily question either the adequacy of their 
opportunity to litigate the issues or the reliability of the resultant determina-
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tion.595 Also, criminal defendants normally have sufficient incentives to 
mount a vigorous defense to the charges against them.596 A conviction under a 
well-drafted criminal products liability statute would likely be more useful to 
civil plaintiffs in subsequent civil suits than would a conviction under a general 
criminal statute: A plaintiff could prove with relative ease that critical issues 
like defectiveness of design were necessarily decided against the defendant in a 
trial brought under a criminal products liability statute.597 Giving collateral 
estoppel effect to criminal convictions may encourage civil suits by plaintiffs 
who otherwise would not have pursued a remedy, and may facilitate recovery 
by some plaintiffs who might otherwise have been denied recovery. Collateral 
estoppel could thus significantly augment the deterrent potential of criminal 
statutes598 and further reduce the need for punitive damages.

595. Thau, supra note 591, at 1089, 1099.
596. Id. at 1100-01.
597. Before collateral estoppel can apply, the plaintiff must show that the issue he seeks to prevent 

the defendant from litigating is the same as that involved in the prior action, was actually litigated, was 
determined by a valid and final judgment, and was essential to that prior judgment. Haize v. Hanover 
Ins. Co., 536 F.2d 576, 579 (3d Cir. 1976); Thau, supra note 591, at 1082. An increasingly large number 
of courts also require that the defendant must have had a “full and fair” opportunity to litigate the issue 
in the prior action. Id. at 1084. This test appears to reflect a tacit fifth requirement for collateral estop
pel: judicial confidence in the reliability of the prior determination. Id. at 1085. Thau argued that 
determining what findings are essential to a conviction in a criminal case may be easier than making 
such a determination about prior civil litigation due to the statutory nature of criminal offenses. Id. at 
1114 & n.88. It logically follows that the more detailed the statute, the less difficult such a determina
tion would be.

598. “The threat of such damage awards should significantly deter crimes by deep-pocket defend
ants.” Id. at 1097; see also Coffee, supra note 79, at 28 (for private litigation tied to criminal violations 
to have maximum deterrent effect, criminal convictions should be given some collateral effect).

599. A traditional check on the use of collateral estoppel was the “mutuality doctrine,” which pre
vented each party from using a prior judgment as an estoppel against the other party unless both parties 
were bound by the prior judgment. Wheeler & Allee, supra note 590, at 15, col. 4. In the last few 
decades, courts have eroded this requirement, first with respect to defensive use of collateral estoppel 
and, more recently, with respect to its offensive use as well. Id. In Parklane Hosiery Co. v. Shore, 439 
U.S. 322 (1979), the Supreme Court sanctioned the abandonment of the mutuality rule.

600. Wheeler & Allee, supra note 590, at 18, col. 4. See Hardy v. Johns-Manville Sales Corp., 681 
F.2d 334, 338 (5th Cir. 1982) (rejecting offensive collateral estoppel in asbestos case); McCarty v. Johns- 
Manville Sales Corp., 502 F. Supp. 335, 339 (E.D. Miss. 1980) (same); Tretter v. Johns-Manville Sales 
Corp., 88 F.R.D. 329, 333 (E.D. Mo. 1980) (same); Goodson v. McDonough Power Equip., Inc., 2 Ohio 
St. 3d 193, 204, 443 N.E.2d 978, 988 (1983) (retaining mutuality rule for offensive collateral estoppel in 
products liability cases involving design issues).

601. Thau, supra note 591, at 1083-84.
602. See Birnbaum & Wrubel, Ohio Court Retains Mutuality for Offensive Collateral Estoppel. Nat’l 

L.J., May 30, 1983, at 28, col. 1.

Although recent developments have made it easier for plaintiffs to use col
lateral estoppel offensively in civil contexts,599 however, there apparently exists 
“a growing judicial reluctance to apply collateral estoppel in products liability 
cases.”600 This trend probably results both from troubling aspects of collateral 
estoppel in general and from special problems inherent in its application to 
products liability. First, offensive, nonmutual collateral estoppel may en
courage some plaintiffs to bring suits that otherwise would not have been 
brought, while encouraging others to delay filing suit rather than to intervene 
in existing suits.601 Thus the judicial-economy rationale often used to support 
collateral estoppel does not necessarily justify offensive collateral estoppel.602 
A more grave consideration is that giving a prior judgment offensive collateral 
estoppel effect in future cases involving the same product design “could result 
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in a single jury, sitting in review of certain limited facts, [entering] a verdict 
which would establish safety standards for a given product for the entire coun
try.”603 Yet given the complex nature of products liability issues,604 there may 
be a particularly great risk that the first jury verdict was erroneous.605 For 
these reasons it is probably desirable that judgments under a criminal products 
liability statute not be given offensive, nonmutual collateral estoppel effect in 
subsequent civil litigation.606

Conclusion

To conclude our examination of the policies and problems related to crimi
nal liability for defective products we must return to some of the questions 
raised earlier. Policymakers who adopt a utilitarian view of the criminal sanc
tion must first decide whether we need an additional measure of prevention 
beyond that now afforded by compensatory damages awards, regulatory ac-

603. Goodson v. McDonough Power Equip., Inc., 2 Ohio St. 3d 193, 203, 443 N.E.2d 978, 987 (1983). 
Nor would an initial jury verdict in favor of the defendant necessarily protect the defendant from 
subsequent adverse judgments being given collateral effect. Blumcraft of Pitt. v. Kawneer Co., 482 
F.2d 542, 546-48 (5th Cir. 1973) (rejecting assertion that prior inconsistent judgments bar application of 
collateral estoppel). On the problem of inconsistent judgments and collateral estoppel, see Currie, Mu
tuality of Collateral Estoppel: Limits of the Bernhard Doctrine, 9 Stan. L. Rev. 281, 285-89 (1956); 
Semmel, Collateral Estoppel, Mutuality, and Joinder of Parties, 69 Colum. L. Rev. 1457, 1466-67 (1968). 
The Restatement (Second) of Judgments properly recognizes this potential for unfairness by stating:

Giving a prior determination of an issue conclusive effect in subsequent litigation is justified 
not merely as avoiding future costs of litigation but also by the underlying confidence that the 
result reached is substantially correct. Where a determination relied upon as preclusive is 
itself inconsistent with some other adjudication of the same issue, that confidence is generally 
unwarranted.

Restatement (Second) of Judgments § 88(4) (Proposed Official Draft 1976).
604. Birnbaum & Wrubel, supra note 602, at 28, col. 4; see also Goodson v. McDonough Power 

Equip., Inc., 2 Ohio St. 3d 193, 203, 443 N.E.2d 978, 986 (1983) (products liability questions are “very 
technical”).

605. See Wheeler & Allee, supra note 590, at 19, col. 4, for the following observation:
In [design-defect or failure-to-wam] cases the jury is asked to weigh such amorphous factors 
as unreasonable danger, consumer expectation, product usefulness, availability of alternative 
designs, feasibility and cost of eliminating unsafe characteristics, users’ ability to comprehend 
and avoid harm, and users’ awareness of dangers inherent in the product. To hold that one 
jury can weigh these factors and reach a conclusion on defectiveness that will bind all future 
juries is to favor docket control too strongly over justice.

For a similar judicial observation, see Goodson v. McDonough Power Equip., Inc., 2 Ohio St. 3d 193, 
443 N.E.2d 978 (1983), where the court stated:

The danger [of an erroneous initial determination] is multiplied in cases . . . where the issue 
determined in the first litigation relates to a product’s design. This is due to the nature of the 
questions and the potentially broad impact of their resolution. These questions are very tech
nical, requiring expert testimony to bring out the specifics. Also, a jury’s ultimate determina
tion requires delicate balancing between the design decisions actually made by the 
manufacturer and those which are postulated as feasible within the industry at any given 
point in time. Thus, the determination made by a jury in any particular case will ofttimes not 
be free from doubt.

Id. at 203, 443 N.E. 2d at 987.
606. This position has about it an appealing aura of symmetrical treatment. Denying prospective 

plaintiffs the use of collateral estoppel does not prevent them from litigating their claims, and a manu
facturer acquitted in a criminal prosecution would probably be unable to invoke its acquittal to collat
erally estop related civil actions. Thau, supra note 591, at 26, col. 1. 
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tion, and the negative publicity attendant thereto. This decision is essentially 
not amenable to conclusive resolution on any objective basis.

Policymakers animated by retributionist leanings must ask whether manu
facturer behavior manifest in the product context demonstrates sufficient 
moral culpability to merit the application of the criminal sanction. On this 
point, the results seem mixed: While some product-related behavior manifests 
a degree of moral culpability sufficiently akin to traditional notions of crimi
nality to merit punishment for its own sake, a large number of product-related 
decisions result from bureaucratic behavior and intraorganizational structural 
deficiencies and thus reside outside the bounds of criminality as convention
ally conceived.

Policymakers who opt for enhanced levels of punishment, whether for deter
rence or for retribution, should probably question the relative efficiency of the 
various means available for providing such punishment. Both punitive dam
ages and the criminal sanction, the two most prominent means of punishing 
corporations, are less efficient than is desirable, due to our misconceptions con
cerning the nature of the behavior they seek to regulate. The criminal sanc
tion, properly informed by an understanding of the nature of organizational 
behavior, appears to offer the best hope for enhancing prevention at a lower 
social cost, however. Criminal sanctions can directly reach the managers who 
formulate corporate policy. When applied to corporate entities, criminal sanc
tions in the form of judicially mandated restructuring offer hope for corporate 
rehabilitation while largely avoiding the spillover effects of punitive damages.

Applying the criminal sanction to product-related behavior also entails 
costs, both known and unknown. The most obvious of these is the diversion of 
scarce law-enforcement resources away from the tasks to which they are al
ready devoted. A less obvious cost is overdeterrence or other counterproduc
tive behavior that will reduce economic efficiency. In addition, utilizing novel 
sanction approaches will undoubtedly produce new enforcement dilemmas 
and behavioral responses whose costs will become apparent only with in
creased experience.

If our policymakers conclude that the deficiencies of the present products 
liability system are sufficiently great as to justify the risks associated with im
posing criminal sanctions on manufacturers, they must recognize that the 
unique problems presented by criminal products liability require special crimi
nal products liability statutes. In particular, criminal statutes must address the 
question of multiple criminal liability for multiple harms associated with a 
single product line or product-related decision, the possible defenses of com
pliance with regulatory standards or of general good-faith efforts, and the in
terrelationship between criminal and civil liability. A proper statute would 
include sanctions for both corporate entities and their employees. Finally, a 
well-drafted statute would make criminal only behavior that manifests a sig
nificant level of moral culpability.

Ultimately, the question of gaming enhanced control over corporate behav
ior in the products-manufacturing context is a small part of the much larger 
social question of how to gain more effective control over the large organiza
tions that dominate the nation’s economy. Our currently primitive under
standing of organizational behavior limits our ability to engage successfully in 
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organizational control. The degree of success attained here and elsewhere de
pends largely upon our ability to extend the horizons of our knowledge in this 
critical area of human behavior.



Selective Judicial Activism in the Equal 
Protection Context: Democracy, Distrust, and 
Deconstruction

Suzanna Sherry*

Introduction

The equal protection clause, ambiguous in its language and its history,1 has 
over the last three decades been transformed from the “last resort of constitu
tional arguments”2 into a significant force in shaping the American response to 
the continuing challenge of a pluralistic society. This transformation, achieved 
primarily by the Warren Court,3 has been effected through development of a 
multi-tiered theory of equal protection. Beginning with Korematsu v. United 
States,4 the Court has applied heightened scrutiny to those legislative schemes 
involving suspect classifications5 or fundamental rights.6 If the legislation in
volves neither a suspect classification nor a fundamental right, the Court ap
plies minimal scrutiny, asking only whether the legislative scheme bears a 
rational relationship to a permissible state interest.7 If one of the factors trig
gering heightened scrutiny is present, however, the Court demands that the

* Associate Professor, University of Minnesota Law School. I would like to thank David Bryden, 
Dan Farber, Gary Peller, Geof Stone, and Ted White for their helpful comments on earlier drafts of 
this Article, and Eve R. Borenstein and Marla M. Ziegler for their research assistance.

1. Compare R. Berger, Government by Judiciary: The Transformation of the Four
teenth Amendment 3 (1977) (legislative history of fourteenth amendment indicates narrowly defined 
rights protected by amendment) with Bickel, The Original Understanding and The Segregation Decision, 
69 Harv. L. Rev. 1 (1955) (fourteenth amendment invites application based on current “moral and 
material state of the nation”); Farber & Muench, The Ideological Origins of the Fourteenth Amendment, 
1 Const. Commentary 235 (1984); Soifer, Protecting Civil Rights: A Critique of Raoul Berger’s 
History, 54 N.Y.U. L. Rev. 651-59, 705 (1979) (Berger interpretation of fourteenth amendment defines 
protected rights too narrowly).

2. Buck v. Bell, 274 U.S. 200, 208 (1927).
3. See, e.g., Harper v. Virginia Bd. of Elections, 383 U.S. 663, 665 (1966) (invalidating state poll tax 

on equal protection grounds); Baker v. Carr, 369 U.S. 186 (1962) (invalidating state legislative appor
tionment scheme on equal protection grounds); Brown v. Bd. of Education, 347 U.S. 483 (1954) (strik
ing down racially segregated school system as violation of equal protection). But see Craig v. Boren, 
429 U.S. 190, 204 (1976) (Burger Court’s application of heightened scrutiny to gender discrimination); 
Graham v. Richardson, 403 U.S. 365, 371-72 (1971) (Burger Court’s application of heightened scrutiny 
to discrimination on basis of alienage).

4. 323 U.S. 214 (1944).
5. Suspect classifications entitled to strict judicial scrutiny include race, Korematsu v. United States, 

323 U.S. 214, 216 (1944), alienage, Graham v. Richardson, 403 U.S. 365, 371-72 (1971), and national 
origin, Hernandez v. Texas, 347 U.S. 475, 480-81 (1954). “Quasi-suspect” classifications, which are 
subjected to “quasi-strict” scrutiny, include gender, Craig v. Boren, 429 U.S. 190, 197 (1976), and ille
gitimacy, Levy v. Louisiana, 391 U.S. 68, 71-72 (1968). See generally Gunther, Foreword: In Search of 
Evolving Doctrine on a Changing Court: A Model for Newer Equal Protection, 86 Harv. L. Rev. 1 
(1972) (analysis of Burger Court’s equal protection decisions). For the purposes of this Article, the 
difference between strict and quasi-strict scrutiny is not important, and the broader phrase “heightened 
scrutiny” will be used.

6. Fundamental rights include voting, Harper v. Virginia Bd. of Elections, 383 U.S. 663, 670 (1966), 
interstate travel, Shapiro v. Thompson, 394 U.S. 618, 634 (1969), and privacy, Skinner v. Oklahoma, 
316 U.S. 535, 541 (1942).

7. See, e.g., Vance v. Bradley, 440 U.S. 93, 97, 111 (1979) (upholding mandatory retirement age for 
foreign service personnel); Dandridge v. Williams, 397 U.S. 471, 483-87 (1970) (upholding $250

89
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government show both a more significant governmental interest and a tighter 
fit between the means and the end.* 8 The Court thus has adopted a practice of 
selective judicial activism, identifying suspect classifications and fundamental 
rights as contexts that trigger a more activist stance.

monthly welfare payment limit); Railway Express Agency v. New York, 336 U.S. 106, 108-09 (1949) 
(upholding state law prohibiting advertising on some but not all vehicles).

8. The requirement is captured in a variety of phrases, but the Court most often requires either a 
“necessary” relationship to a “compelling interest,” Shapiro v. Thompson, 394 U.S. at 634, or a “sub
stantial” relationship to an “important interest.” Craig v. Boren, 429 U.S. at 197.

9. Several Justices have criticized the heightened scrutiny approach for this failure. Chief Justice 
Burger has charged that “the Court, in a rather casual way, has articulated the code phrase ‘suspect 
classifications’ as though it embraced a reasoned constitutional concept.” In re Griffiths, 413 U.S. 717, 
730 (1973) (Burger, C.J., dissenting); see also Vlandis v. Kline, 412 U.S. 441, 458-59 (1973) (White, J., 
concurring) (noting that Court’s “assessment of the weight and value of the interest involved” affects 
treatment of government interest); San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 98-99 
(1973) (Marshall, J., dissenting) (“decisions in the field of equal protection defy . . . easy 
categorization”).

10. John Ely, for example, persuasively suggests that “process defects” are the only legitimate justifi
cation for heightened judicial review of legislative action. See generally J. Ely, Democracy and 
Distrust 135-79 (1980). Ely’s theory, however, stops short of validating affirmative action and ques
tioning neutral statutes that disproportionately affect minorities.

11. Owen Fiss, for example, argues for many of the contextual limits suggested in this Article, see 
Fiss, Groups and the Equal Protection Clause, 5 Phil. & Pub. Aff. 107, 146-47 (1976), but fails to justify 
his theory on constitutional grounds. See infra text accompanying notes 81 to 83 (criticizing Fiss’ 
theory).

12. Cf. Benedict, To Secure These Rights: Rights, Democracy, and Judicial Review in the Anglo-Amer
ican Constitutional Heritage, 42 Ohio St. L.J. 69, 69 (1981) (characterizing much recent constitutional 
scholarship as an attempt “to find a principled basis for [judicial] activism—something that would 
permit its continuation but would restrain Justices from simply imposing their personal social values on 
the country in the fashion of a super-legislature”).

The Court has never clearly articulated the purposes of heightened scrutiny 
nor sufficiently explained the nexus between the factors that make a classifica
tion suspect and the need for both a stronger governmental interest and a 
tighter fit.9 One major problem with the current doctrine of selective judicial 
activism in the equal protection area is a lack of congruence between the justi
fications offered for context-specific judicial activism and the identification of 
specific contexts that trigger that activism. This problem takes two forms. 
Either the justification is persuasive, but the contextual limits are too narrowly 
circumscribed,10 or the contextual Emits are broad but are not justified in con
stitutional terms.11

This Article is an attempt to explain and defend selective judicial activism 
while showing that the only persuasive justification for such selectivity necessi
tates changing the current fines of selection.12 I will argue that: (1) the purpose 
of heightened scrutiny in equal protection cases is to identify those instances in 
which class-based prejudice or indifference has likely influenced the legislative 
outcome; (2) the “suspect classifications” doctrine often used by the Court in 
the contexts of race and gender is fundamentally inconsistent with this purpose 
and should be replaced by a “disfavored class” doctrine; and (3) extension of a 
“disfavored class” doctrine to race and gender would change results in two 
significant areas by validating most affirmative action programs and subjecting 
neutral statutes with a disparate impact to heightened scrutiny.
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I. The Purpose Of Heightened Scrutiny: Two Rejected Models

Heightened scrutiny of laws involving suspect classifications might be 
designed to serve any of three goals potentially furthered by the equal protec
tion clause: (1) the prohibition of certain statutory techniques or “legislative 
outcomes” (the color-blind model); (2) the prohibition of certain substantive 
states of affairs or “real world outcomes” (the substance model); or (3) the 
prevention or remedy of certain defects in the legislative process (the process 
model). I will argue that neither the first nor the second model is wholly de
fensible and that the Court has, in fact, largely adopted the third model. I will 
then argue that the Court and most other advocates of the third model have 
mistaken its implications.

A. THE COLOR-BLIND MODEL

The color-blind model condemns “the government’s deliberate use of race 
as a criterion of selection.”13 The model is derived primarily from two prem
ises: a historical interpretation of the Civil War amendments as designed 
largely to combat the use of race as a selection criterion, and a moral or polit
ical conviction that “one should be judged not as a member of a particular 
racial group, but as an individual.”14 Additionally, the color-blind model has 
been defended as a neutral constraint on governmental action that does not 
require courts to make value judgments thought to be outside the competence 
of the judiciary.15 There are two significant implications of the color-blind 
model. First, since the use of race as a selection criterion triggers heightened 
scrutiny, any governmental classification based on race—whether benign or 
harmful—is presumptively unconstitutional.16 Second, since only the deliber
ate use of race triggers heightened scrutiny, neutral statutes with a dispropor
tionate impact on racial minorities are subject only to the rational basis test 
and thus are almost always held to be constitutional.17

13. Perry, The Disproportionate Impact Theory of Racial Discrimination, 125 U. Pa. L. Rev. 540, 548 
(1977). For a good description of the color-blind model, see Fiss, supra note 11, at 118-23. See also 
Van Alstyne, Rites of Passage: Race, the Supreme Court, and the Constitution, 46 U. Chi. L. Rev. 775, 
783-92 (1979) (characterizing 20 years of Supreme Court equal protection decisions from 1954 to 1974 
as supporting a color-blind theory).

14. Perry, supra note 13, at 540, 549; see also Brest, The Substance of Process, 42 Ohio St. L.J. 131, 
140-41 (1981) (fourteenth amendment rights are personal).

15. See infra notes 35 to 46 and accompanying text (arguing that color-blind model does not effec
tively constrain judicial discretion).

16. See Regents v. Bakke, 438 U.S. 265, 287 (1978) (opinion of Powell, J.) (racial classifications per 
se require strict scrutiny) and cases cited therein.

17. See, e.g., Mobile v. Bolden, 446 U.S. 55, 71-73 (1980) (disproportionate impact of state’s at-large 
electoral scheme alone not violation of fourteenth amendment); Personnel Adm’r of Mass. v. Feeney, 
442 U.S. 256, 273-75 (1979) (disproportionate impact of employment preference system for veterans not 
violation of fourteenth amendment); Washington v. Davis, 426 U.S. 229, 245-46 (1976) (disproportion
ate racial impact of District of Columbia police applicant examination not violation of fourteenth 
amendment).

18. Justice Harlan wrote:

None of the justifications offered for the color-blind model is persuasive as 
an abstract matter, and a review of the Supreme Court’s treatment of the equal 
protection clause suggests that, despite Justice Harlan’s eloquent defense of the 
color-blind model in his dissent in Plessy v. Ferguson,18 the Court has never 
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adopted this model and has in fact taken positions that cannot be reconciled 
with it.

1. The Historical Justification
If one makes the controversial assumption that the fourteenth amendment’s 

history ought to be relevant to modern courts’ interpretation of that amend
ment,19 the historical evidence does not support the color-blind model. The 
framers of the fourteenth amendment were, in fact, color-conscious in the 
broadest and most laudable sense of the word. In light of the Civil War, the 
thirteenth amendment, and the Black Codes, it is indisputable that the framers 
were motivated primarily, if not solely, by a desire to remedy the desperate 
plight of newly freed blacks.20 The references in both the Civil Rights Act of 
1866 and the fifteenth amendment to “previous condition of servitude” also 
suggest the color-consciousness of those who framed both these enactments 
and the fourteenth amendment; only blacks had been in a condition of servi
tude. The debates on both the fourteenth amendment and the Civil Rights Act 
focused on the scope of the rights conferred on the newly-freed blacks: propo
nents attempted to meet the fears of opponents by assuring them of the limited 
objectives of the bills.21 Moreover, the 1866 Civil Rights Act, enacted by the 
same Congress, explicitly conferred on all citizens the same rights as those 
“enjoyed by white citizens,”22 suggesting an intention to protect blacks.23 Fi
nally, the earliest—and thus most significant24—judicial interpretation of the 
equal protection clause highlights the color-consciousness of that era. Justice 
Miller, writing for himself and four other Justices in the Slaughter-House 
Cases,25 stated that he “doubled] very much whether any action of a State not 

[I]n view of the Constitution, in the eye of the law, there is in this country no superior, 
dominant ruling class of citizens. There is no caste here. Our Constitution is color-blind, and 
neither knows nor tolerates classes among citizens. In respect of civil rights, all citizens are 
equal before the law.

Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J., dissenting).
19. Compare R. Berger, supra note 1 (legislative history of fourteenth amendment commands that 

intention of framers be binding on the Court) and Bork, Neutral Principles and Some First Amendment 
Problems, 47 Ind. L.J. 1, 17 (1971) (emphasizing importance of framers’ intent in finding existence of 
constitutional rights) with Brest, The Misconceived Quest for the Original Understanding, 69 B.U. L. 
Rev. 204, 205 (1980) (concluding that theory of constitutional interpretation based on framers’ intent is 
untenable) and Ely, Constitutional Interpretation: Its Allure and Impossibility, 53 Ind. L.J. 399, 400 
(1978) (concluding that Constitution was meant to be interpreted by each age in a contemporary 
context).

20. See III C. Warren, The Supreme Court in United States History 265 (1922) (fourteenth 
amendment designed to make blacks the political equals of whites). Even those commentators who 
deplore the present Court’s unwarranted expansion of the fourteenth amendment do not deny—in fact 
reaffirm—that the amendment was designed primarily as a protection for blacks. Their claim is merely 
that it was not intended as the broad protection read into it by the modem Court. See R. Berger, 
supra note 1, at 166-83 (arguing that equal protection clause conferred only limited rights on blacks).

21. See?. Brest, Processes of Constitutional Decisionmaking: Cases and Materials 466- 
71 (1975) (excerpts from debates illustrate great concern over nature of rights being conferred on newly 
freed blacks); Bickel, supra note 1, at 1, 40-46 (same).

22. 42 U.S.C. §§ 1981, 1982 (1982) (devolved from 1866 Civil Rights Act).
23. But see McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273, 289 (1976) (legislative history 

reveals that Civil Rights Act of 1866 viewed “by its opponents and supporters ... as applying to the 
civil rights of whites as well as nonwhites”).

24. See, e.g., R. Berger, Death Penalties 11 (1982) (it is a “canon of interpretation that contem
poraneous constructions carry great weight”).

25. 83 U.S. (16 Wall.) 36 (1872).
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directed by way of discrimination against the negroes as a class, or on account 
of their race, will ever be held to come within the purview of this provision.”26 
He found that clause to be “clearly a provision for that race and that emer
gency . . . .”27

26. Id. at 81.
27. Id. (emphasis added).
28. One response to this challenge is the hermeneutic tradition, in which the historian attempts to 

understand historical actors in the context of their own understandings of their world. See R. Col
lingwood, The Idea of History (1946) (historical thinking focuses on texts “that describe not what 
is now being thought but what was thought by . . . historians at some time in the past”). The problem 
with this approach is that it utterly fails to serve interpretivism’s underlying goals of determinacy and 
judicial restraint and thus denies the validity of its own history-oriented approach. See Tushnet, Fol
lowing the Rules Laid Down: A Critique of Interprets ism and Neutral Principles, 96 Harv. L. Rev. 781, 
799-802 (1983) (discussing this “dilemma of interpretivism”).

29. See generally R. Carnap, Meaning and Necessity (1947); Black, A Translation of Frege's 
Uebersinn Und Bedeutung (Sense and Reference), 57 Phil. Rev. 207 (1948).

Ely’ Le&slative and Administrative Motivation in Constitutional Law, 79 Yale L.J. 1205, 1249- 
50 (1970) (drawing semantic distinction between “a law limiting income tax exemptions for children to 

It is, of course, unsurprising that the framers of the amendment did not 
adopt, even implicitly, the color-blind model; they did not, and could not, con
template any context in which their color-conscious desire to assist blacks 
might come into conflict with the results mandated by a color-blind model. 
The historical justification for the color-blind model thus founders on the same 
shoals that most such analyses do: the 19th-century society and political cli
mate was so immeasurably different from our own that many of the issues that 
concern us never occurred to the framers.28 Proponents of the historical justifi
cation thus must either accept as constitutionally valid color-conscious legisla
tion designed to help rather than harm blacks or abandon the historical 
perspective as a tool of constitutional interpretation. In either event, the justi
fication fails to support the color-blind model.

2. The Individualist Perspective
The color-blind model also relies on an individualist perspective to reject all 

classifications based on race. The individualist perspective is based on the 
principle that one ought to be judged as an individual rather than as a member 
of a group. An illustration of the tautological nature of this argument may be 
found in an elaboration of the philosophical difference between classification 
and denotation.

To classify is to identify by specifying class membership conditions; to de
note is to identify by name.29 Classification thus uses general terms, or predi
cates, while denotation uses singular terms, or names. It is possible for two 
different classifications or predicates to pick out the same individuals: the 
classification “the first three prime numbers” and the (different) classification 
“the first three natural numbers” both pick out the numbers one, two, and 
three. Either classification is satisfactory if our purpose is merely to direct at
tention to the numbers one, two, and three. If, however, we wish to avoid 
classifying at all, we must list or name the referents individually: “one,” 
“two,” and “three.” It is not possible for the same linguistic formulation to 
classify and to denote simultaneously; it is not possible for a word to be simul
taneously a predicate or general term and a name or singular term.30
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When this elaboration is applied to legislation, the problem with the individ
ualist perspective becomes clearer. Legislation always uses the human ana
logue of “the first three natural numbers” (“blacks”; “residents of 
Minneapolis”; “law school applicants with LSATs above 650”) and never the 
human analogue of “one,” “two,” “three” (“Susan Jones,” “Mary Smith,” and 
“Anne Doe”).31 Because all legislation uses predicates, it cannot denote indi
viduals. In other words, because the legislature does not—and presumably 
cannot—pick out a person except by specifying the class membership condi
tions of the groups to which that person belongs, it never treats the person as 
an individual but always as a member of a group. The significance of the 
distinction between classifying and denoting is that it is impossible for govern
mental action that classifies to treat people also as individuals.

the children of Caucasians” and “a law granting the exemption to ‘the children of Asger H. Aaboe, 
Jerrit Aardewerk . . . .’ ”). I am indebted to Richard Eldridge for suggesting the numeric example 
used in the text.

31. It may, in fact, be unconstitutional under the bill of attainder clause for the legislature to deal in 
individuals rather than in classes. Cf. Nixon v. Administrator of Gen. Servs., 433 U.S. 425, 472 (1977) 
(statute singling out former President Nixon is not a bill of attainder because Nixon “constitute^] a 
legitimate class of one”).

32. Regents v. Bakke, 438 U.S. 265 (1978).
33. Id. at 272-80. See Karst & Horowitz, Affirmative Action and Equal Protection, 60 Va. L. Rev. 

955, 961 (“A claim to be treated on the basis of one’s ‘individual attributes’ either is a disguised claim to 
be treated as a member of the group possessed of one or more specified attributes or it is unintel
ligible”); see also R. Dworkin, Taking Rights Seriously 227-28 (1977).

34. The argument that MCAT scores, unlike race, are related to individual merit, is equally falla
cious. Neither race nor intellectual ability (the usual content of “merit”) is the result of individual 
effort, and thus the decision to consider the one but not the other must be based not on a moral theory 
of just deserts but rather on a theory of social needs. See J. Rawls, A Theory of Justice 102 (1971)
(natural endowment is “undeserved”); Dworkin, Liberalism, in Public and Private Morality 137 (S.
Hampshire ed. 1978) (talent seen as irrelevant); Karst & Horowitz, supra note 33, at 962 (“]i]n speaking
of merit in a racial context, one . . . focuses on fulfilling social needs”); Shiffrin, Liberalism, Radical
ism, and Legal Scholarship, 30 UCLA L. Rev. 1103, 1163 (1983) (characterizing relative talent as a 
“morally arbitrary” selection criterion).

What, then, are we to make of the color-blind theorist’s demand to be 
treated as an individual? It cannot be a demand to be named rather than clas
sified; I would suggest that it is, in fact, simply a demand to be differently 
classified. An example may illustrate the point. Allan Bakke’s32 complaint 
was not that he was treated as a member of a group, but that he was treated as 
a member of the wrong group. He wished to be treated as a member of the 
group “applicants with grades and MCATs above a certain arbitrary level” 
rather than as a member of the group “white applicants.”33 Thus, the individu
alist argument is nothing more than a restatement of the basic premise of the 
color-blind model that race is an impermissible basis on which to classify. The 
individualist argument fails to explain, however, why MCAT score is a permis
sible classificatory device and race is an impermissible one.34 * * * * * The argument, 
standing alone, thus cannot justify the color-blind model.

3. Constraining Judicial Discretion
Advocates of the color-blind model often contend that any broader or more 

flexible interpretation of the equal protection clause is both politically and 
practically intolerable. Politically, all interpretivists agree that without strict 
external constraints on the judiciary judges will substitute their values for 
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those of the legislature. Allowing judges to impose their own values is both 
countermajoritarian, in that judges are not politically accountable, and incon
sistent with a perceived need for principles of general applicability to generate 
determinacy and predictability in the judicial process.35 By limiting judges to 
determining only whether the statutory classification scheme is sufficiently re
lated to a legitimate end,36 the color-blind model of heightened scrutiny is said 
to serve the purpose of constraining judicial discretion. Thus, the argument 
goes, the color-blind model confines judicial review to scrutiny of the means 
rather than of the ends of legislation.

40 See P. Brest, supra note 21, at 489 (positing the hypothetical in context of discussion of scope of 
court s review). r

In fact, the color-blind model does not serve these stated goals, as Alan 
Freeman has convincingly shown.37 Freeman reasons that the irrationality of 
race-conscious statutes cannot be demonstrated without assuming either that 
segregation is itself an illegitimate end or that “racial classifications are almost 
always unrelated to any valid governmental purpose . . . .”38 Neither assump
tion can be made “except in the context of a particular historical situation,”39 
and thus judges must engage in the very historical, color-conscious analysis 
that the color-blind model seeks to preclude. For example, a school principal’s 
decision to segregate black and white students at a graduation ceremony for 
aesthetic reasons40 is regarded as illegitimate solely by virtue of the history of 
race relations in the United States. A similar aesthetic choice, which segre
gated blondes from brunettes, or those wearing white gowns from those wear
ing black gowns, would not rest on an illegitimate purpose—assuming, of 
course, no correlation with race.

The color-blind model’s response to the aesthetic segregation hypothetical 
must ultimately rest on an evaluation of historical circumstances, which the 
model seeks to avoid. A directly historical response would be to condemn 
aesthetic segregation as a potential reminder of the legacy of less benign segre
gation based on prejudice, or as a harbinger of the return of that era. A differ
ent response, which attempts to focus on the irrelevance of race, fails to explain 
why aesthetic relevance is insufficient, that is, why a more compelling state 
interest is necessary. Again, the explanation lies in circumstances outside the 
purview of the color-blind model. In other words, the color-blind model’s at
tempt to focus solely on means cannot serve to constrain judicial discretion. A 
determination of the legitimacy of the end ultimately necessitates resort to 
sources beyond the fourteenth amendment and its history. The color-blind

35. See generally?, Berger, supra note 1; Berger, Mark Tushnet’s Critique of Interpretivism, 51 Geo. 
Wash. L. Rev. 532, 532 (1983) (“We are indeed better off being bound by the dead hand of the past 
than being subjected to the whims of willful judges trying to make the Constitution live”).

36. ■S’eeFiss, supra note li, at 120 (characterizing means scrutiny approach as “mechanical jurispru
dence”); Gunther, supra note 5, at 1 (proposing means scrutiny approach analogous to remand to legis
lature for clarification of premises).

37. Freeman, Legitimizing Racial Discrimination Through Antidiscrimination Law: A Critical Review 
of Supreme Court Doctrine, 62 Minn. L. Rev. 1049 (1978).

38. Id. at 1065 (emphasis in original).
39. Id. at 1066. See also Baker, Neutrality, Process, and Rationality: Flawed Interpretations of Equal 

Protection, 58 Tex. L. Rev. 1029, 1030 (1980) (“focus on means is always a subterfuge for evaluation of 
ends ); cf. Fiss, supra'note 11, at 165-66 (color-blind model is incomplete because it can provide no 
standard for judging legitimate state goals). 
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model lacks any principle that would both permit the unavoidable reference to 
such sources and, at the same time, link the sources and their limits to some 
constitutional principle. Thus, the color-blind approach to judicial restraint 
fails on its own terms. It is no more successful at constraining judges than any 
other model of heightened scrutiny. Its failure to recognize the necessity of 
some extraconstitutional analysis in fact may reduce its ability to formulate 
guidelines for restraint by preventing discussion of possible limits on such ex
traconstitutional principles.41

41. One response to this argument is, in essence, that there are certain governmental ends we all 
know to be invalid, and racial segregation is one of them. If judges are limited to invalidating only 
those ends condemned by public morality, the argument goes, that is all the constraint we need. See 
Fiss, Objectivity and Interpretation, 34 Stan. L. Rev. 739 (1982). The problem with any theory of con
stitutional interpretation that proceeds from a notion of shared moral norms is that it operates only to 
perpetuate the status quo and to serve the needs of the already rich and powerful. See Baker, supra 
note 39, at 1055 ; Brest, Interpretation and Interest, 34 Stan L. Rev. 765 (1982); Tushnet, supra note 28, 
at 785, 791-92. Since modem equal protection law is largely derived from the notion that it is the 
Court’s special function to protect the least politically powerful segments of society, see United States v. 
Carolene Prods. Co., 304 U.S. 144, 152-53 n.4 (1938); Powell, Carolene Products Revisited, 82 Colum. 
L. Rev. 1087 (1982), this approach is untenable.

42. Regents v. Bakke, 438 U.S. 265, 296-97 (1978) (opinion of Powell, J.) (footnote omitted); see also 
id. at 289-90 (“The guarantee of equal protection cannot mean one thing when applied to one individ
ual and something else when applied to a person of another color”); DeFunis v. Odegaard, 416 U.S. 
312, 338, 340 (1978) (Douglas, J., dissenting); Note, Suspect Classifications: A Suspect Analysis, 87 
Dick. L. Rev. 407, 431 (1982) (“The equal protection doctrine was never meant to serve as a vehicle of 
inequality by enabling courts to protect those possessing one aspect of an irrelevant trait while neglect
ing those possessing other aspects”).

43. 411 U.S. 677 (1973).

The practical argument in favor of the color-blind model is derived from the 
supposed impossibility of identifying which groups ought to receive the 
Court’s special protection. Justice Powell has argued that only the deliberate 
use of race per se should trigger heightened scrutiny; otherwise the Court 
would be mired in endless speculation as to the effect of an infinite number of 
historical practices on the myriad ethnic groups in our society:

There is no principled basis for deciding which groups would merit 
“heightened judicial solicitude” and which would not. Courts would 
be asked to evaluate the extent of the prejudice and consequent harm 
suffered by various minority groups. Those whose societal injury is 
thought to exceed some arbitrary level of tolerability then would be 
entitled to preferential classifications at the expense of individuals be
longing to other groups. Those classifications would be exempt from 
exacting judicial scrutiny.42 43

There is in fact no inherent barrier to using this evaluative analysis to 
demonstrate that particular groups are not deserving of the special protection 
afforded by the application of heightened scrutiny: as Part III of this Article 
will show, the Court engages in precisely that sort of analysis in areas other 
than race and gender. Justice Brennan’s plurality opinion in Frontiero v. Rich
ardson* 3 is an illuminating example of this process. In order to justify apply
ing heightened scrutiny to gender-based statutes, Justice Brennan canvassed 
the history and continued existence of sex discrimination, the immutability 
and accidental nature of gender, and the frequent irrelevance of gender to any 
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legitimate government purpose.44 A similar analysis has led the Court to con
clude that illegitimacy45 and alienage46 are suspect or quasi-suspect 
classifications.

44. Id. at 684-86 (plurality opinion).
45. Levy v. Louisiana, 391 U.S. 68 (1968).
46. Graham v. Richardson, 403 U.S. 365 (1971).
47. This criticism is, of course, applicable only to the opinions of the Justices themselves, or to those 

who claim that the color-blind model is descriptive of the Court’s work. Those who argue for the color
blind model as a prescriptive model are vulnerable to this criticism only insofar as they accept the 
decisions in the inconsistent cases noted in the text.

48. See Keyes v. School Dist. No. 1, 413 U.S. 189 (1973); Swann v. Charlotte-Mecklenburg Bd. of 
Education, 402 U.S. 1 (1971); see generally J. Wilkinson, From Brown to Bakke: The Supreme 
Court and School Integration 1954-1978 (1979) (integration has clashed with competing ideals of 
neighborhood schools and color-blind admissions).

49. 430 U.S. 144 (1977).
50. Id. at 161.
51. 448 U.S. 448 (1980).
52. Id. at 482. Justice Stewart, in dissent, explicitly supported the color-blind model. Id. at 522-27 

(Stewart, J., dissenting).

4. Precedents

The final criticism of the color-blind model is that it is inconsistent with 
numerous decisions of the Court.47 First, it is difficult to reconcile the color
blind model with the Court’s extension of heightened scrutiny to nonracial 
classifications, such as those based on gender or alienage. There is no doubt 
that the post-Civil War framers focused solely on racial classifications; the 
nineteenth amendment was not ratified until fifty years after the fifteenth. It is 
thus difficult to justify expanding a color-blind theory into a gender-blind the
ory if the basic interpretive principle is historical. Moreover, as noted earlier, 
the very extension of the doctrine involves a type of analysis that the model is 
designed to preclude: whatever analogy exists between race and gender, it can 
only be determined by an examination of historical and social conditions. 
Such an examination is a tacit recognition that heightened scrutiny must de
pend on factors other than the language and history of the equal protection 
clause.

Second, the color-blind model cannot be reconciled with cases validating 
color-conscious legislation. The Court has declined to apply heightened scru
tiny to explicitly color-conscious governmental action in a variety of circum
stances. First, the judiciary itself has acted in a color-conscious manner in 
ordering school busing as a remedy for segregated school systems. Where lo
calities have previously segregated students by law, the Court has rejected the 
color-blind assignment of pupils to neighborhood schools and instead insisted 
on color-conscious methods of achieving racial balance.48 Second, in United 
Jewish Organizations (UJO) v. Carey,49 the Court upheld a New York redis
tricting plan concededly motivated solely by a color-conscious desire to in
crease black voting power; the Court declined to apply heightened scrutiny.50 
Finally, in Fullilove v. Klutznick,51 the Court upheld a ten percent minority set- 
aside program without even a reference to heightened scrutiny. Chief Justice 
Burger’s plurality opinion explicitly rejected the color-blind model52 and ob
served that although “a program that employs racial or ethnic criteria . . . 
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calls for close examination,” the Court is still “bound to approach [its] task 
with appropriate deference to the Congress?'53

53. Id. at 472 (emphasis added).
54. Freeman recognizes the basic contradiction between the color-blind model (encompassed in his 

model of “perpetrator perspective”) and the Court’s action in the area of remedies and labels the period 
of color-conscious remedies the era of contradiction. Freeman, supra note 37, at 1079.

55. See Baker, supra note 39, at 1030-31, 1058-59 (offering “the ethical principle that the government 
must respect people’s equality of worth”); Baker, Outcome Equality or Equality of Respect: The Sub
stantive Content of Equal Protection, 131 U. Pa. L. Rev. 933 (1983) (arguing for equality of political 
participation, equality of worth, and equality of resources and opportunities).

56. See Freeman, supra note 37, at 1052-53, 1070.
57. Most anti-process theorists argue that such restraints are a practical and theoretical impossibility. 

See, e.g, Brest, The Substance of Process, 42 Ohio St. L.J. 131, 142 (1980); Shiffrin, supra note 34, at 
1103, 1201; Tushnet, supra note 28, at 781. Others argue that such restraints are unnecessary. See 
White, Review Essay: Judicial Activism and the Identity of the Legal Profession, 67 Judicature 246 
(1983) (arguing for greater confidence in legal training and use of established jurisprudential principles 
to produce “true” and “right” decisions).

58. For an eloquent description of this frustration and its consequences, see Leff, Unspeakable Ethics, 
Unnatural Law, 1979 Duke L.J. 1229; see also Shiffrin, supra note 34, at 1103, 1110 n.33 (radical recog
nition of irreconcilable contradictions of liberalism promotes “alternating attitudes of cynicism and 
despair”).

59. 198 U.S. 45 (1905). John Ely has succinctly captured the argument against the Lochner ap
proach: “A neutral principle may be a thing of beauty and a joy forever. But if it lacks connection with 
any value the Constitution marks as special, it is not a Constitutional principle and the Court has no 
business imposing it.” Ely, The Wages of Crying Wolf: A Comment on Roe v. Wade, 82 Yale L.J. 920, 
949 (1973); see also A. Bickel, The Least Dangerous Branch: The Supreme Court at the Bar 
of Politics 92-93 (1962) (arguing danger of judicial rule); Hand, Due Process of Law and the Eight 
Hour Day, 21 Harv. L. Rev. 495 (1908) (criticizing Lochner tot straying beyond boundaries of four
teenth amendment).

These cases cannot be reconciled with the color-blind model. The Court’s 
posture in these cases is inevitably dependent on two assumptions that are in
consistent with the color-blind model: first, that racial classifications do not 
always trigger heightened scrutiny and its concomitant likelihood of invalida
tion, and, second, that the determination of the appropriateness of race as a 
selection criterion depends on an historical analysis of race relations in the 
United States.54

B. THE SUBSTANCE MODEL

The substance model reflects an approach directly opposite to that of the 
color-blind model. Adherents of this outcome-oriented model abandon all 
structural or procedural restraints on judicial behavior and rely instead on ex
tralegal, extraconstitutional principles to justify particular results. Such princi
ples include equality of respect55 and equality of conditions.56 The search of 
nonsubstance theorists for neutral constraints on the judiciary is dismissed as 
impossible,57 with an almost tangible sense of utter frustration.58

The major flaw in the substance model is that it fails to explain when judi
cial activism is appropriate and therefore is unable to posit any limits to such 
activism. The failure to justify, on any constitutional basis, judicial interfer
ence with legislative prerogatives has been consistently condemned by courts 
and commentators since the demise of Lochner v. New York.59 The absence of 
a generalized constitutional theory of judicial activism also traps the substance 
model in a classic paradox: the substantive results applauded by the various 
diverse adherents to the model are no more or less defensible, in constitutional 
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or legal terms, than are any other results. The substance model, in its inherent 
inability to describe constitutional limits on judicial policymaking, leaves us at 
the mercy of judicial discretion. The posture of indifference to the Court’s role 
and processes, moreover, deprives the substance model of any intellectually 
persuasive method of criticizing the Court’s performance. To argue over the 
correctness of results alone is to grant at least some legitimacy to any decision 
of the Court. The substance model is counterproductive for legal advocacy 
and legal scholarship insofar as it deprives critics of the Court of the tool of 
rational argument. It is also internally inconsistent, because the background 
and socioeconomic status of Justices suggest that they are a segment of society 
most likely to perpetuate the very status quo deplored by most modern sub
stance theorists.60

60. Justices have overwhelmingly been members of the privileged classes whose upbringing and edu
cation cemented adherence to established norms, Nowak, Professor Ro dell, The Burger Court, and
Public Opinion, 1 Const. Commentary 107, 114-15 (1984); see also Developments: Representation of 
Women and Minorities Among Top Graduates of Twenty Leading Law Schools, 32 J. Legal Educ. 424 
(1983) (indicating predominance of white males among top law school graduates). There are, of course, 
exceptions: judges whose privileged background does not prevent them from being champions of the 
powerless. See G.E. White, Earl Warren: A Public Life (1982).

61. The term, and perhaps the legal movement, is rooted in literary theory: the deconstructionists 
argue that no particular interpretation of a text is correct or incorrect. See Derrida, Signature Event 
Context, Glyph 1 172, 179 (1977) (interpreter must deconstruct metaphysics of presence in order to 
leave the text bare); Miller, The Critic as Host, 3 Critical Inquiry 439 (1977) (describing deconstruc
tion of poetry as a rhetorical discipline). The literary theory is explicitly applied to constitutional inter
pretation by some substance theorists. See, e.g., Levinson, Law as Literature, 60 Tex. L. Rev. 373, 391 
(1982) (footnote omitted) (“There are as many plausible readings of the United States Constitution as 
there are versions of Hamlet, even though each interpreter, like each director, might genuinely believe 
that he or she has stumbled onto the one best answer to the conundrums of the texts”).

62. See generally Gordon, New Developments in Legal Theory, in The Politics of Law: A Pro
gressive Critique 281, 286-90 (D. Kairys ed. 1982).

63. S. Fish, Is There a Text in This Class? The Authority of Interpretive Communities 
327 (1980).

64. Fiss, supra note 41, at 741; see also K. Bickel, The Least Dangerous Branch 81-83 (1962) 
(labeling legal realists as nihilists); White, as Language: Reading Law and Reading Literature, 60 
Tex. L. Rev. 415, 415 (1982) (“why are we reading . . . these old opinions if they mean only whatever 
we want them to mean?”); Miller, Tradition and Difference, 1 Diacritics 6, 12 (1972).

A brief criticism of the most extreme version of the substance model, the 
“deconstructionist”61 approach of some members of the critical legal studies 
movement, illustrates the defects of the model. The legal deconstructionist de
nies the objective validity of any interpretation of a text because interpreta
tions, Eke theories, language, and even “facts,” are merely manifestations of 
subjective belief structures.62 The act of interpretation is “not the art of con
struing but the art of constructing.”63 Deconstruction is thus a matter of 
“demystifying,” of identifying and explaining the ideology or belief structures 
underlying any particular interpretation. The ultimate extension of such a po
sition is what Owen Fiss has aptly termed “nihilism”: the argument that “for 
any text . . . there are any number of possible meanings, that interpretation 
consists of choosing one of those meanings, and that in this selection process 
the judge will inevitably express his own values.”64 The basic premise of 
deconstructionism, then, is that texts—including the Constitution—are inher
ently indeterminate and that any interpretation is therefore as permissible as 
any other. The deconstructionists thus criticize the courts solely on the basis of 
outcome, reasoning that only substantive results count.
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In fact, the radical indeterminacy posited by legal deconstructionists is not 
the only alternative to the focus on the framers’ intent typified by the color
blind model. In responding to the deconstructionist position I will argue first, 
that something less than radical or absolute indeterminacy is a plausible alter
native to intentionalism and second, that a belief in the radical indeterminacy 
of legal texts is inconsistent with the whole notion of a legal system.

The notion of radical indeterminacy is derived from a rejection of the idea 
that words, sentences, or texts can have only one discoverable meaning. There 
is thus a clear contrast between intentionalists or interpretivists, on the one 
hand, who believe that the “meaning” of a text is what the author intended it 
to mean, and deconstructionists, who contend that the “meaning” of a text is 
what any reader interprets it to mean. In fact, neither approach is wholly 
valid: the fact that some indeterminacy exists because words and texts are 
unclear or ambiguous does not necessarily mean that the range of permissible 
interpretations is unlimited. Language is inexact, and it is therefore impossible 
for an author to say exactly what he means.65 He can, however, give some 
indication of what he means and, more important, can make clear a number of 
things he does not mean. The process of interpretation therefore is one of 
choosing among a limited number of plausible meanings. The text itself indi
cates the range of permissible meanings.66

65. McCulloch v. Maryland, 17 U.S. (4 Wheat) 316, 414 (1819) (“such is the character of human 
language, that no word conveys to the mind, in all situations, one single definite idea . . . .”); see also 
W. Alston, Philosophy of Language 44 (1964) (virtually all words have more than one meaning); 
Gordley, Legal Reasoning: An Introduction, 72 Calif. L. Rev. 138, 141 (1984) (“language . . . does not 
come stacked with expressions that mean exactly what one wishes to say”).

66. See Abrams, The Deconstrudive Angel, 3 Critical Inquiry 425, 427-28 (1977) (while no one 
interpretation of passage exhausts everything it means, there are correct and incorrect interpretations); 
White, supra note 64, at 428-29 (there are interpretations that “cannot be right”); Wright, Professor 
Bickel, The Scholarly Tradition, and the Supreme Court, 84 Harv. L. Rev. 769, 785 (1971) (even vague 
constitutional provisions “rule out many alternative directions, goals, and ideals”). As Quine realized, 
the process of interpretation is neither the discovery of hidden meanings nor the creation of new ones, 
but rather the resolution of ambiguities and the filling in of the necessarily interstitial meaning of the 
author. W.V.O. Quine, Word and Object 258-59 (1960). Fish argues that it is not the text itself, but 
the context of the “interpretive community” that limits the range of meanings available; nevertheless, 
he does concede that such limits exist. S. Fish, supra note 63, at 293-99. For a critique of the notion of 
“interpretive communities,” see Brest, supra note 41, at 765.

67. Gordley, supra note 65, at 138; see also S. Fish, supra note 63, at 335; Schauer, An Essay on 
Constitutional Language, 29 UCLA L. Rev. 797, 806-07 (1982).

68. Gordley, supra note 65, at 142.

If we accept the existence of but a limited number of plausible meanings, the 
remaining question is whether the deconstructionist approach can be applied 
to the choice among these alternative interpretations. In other words, are all 
plausible alternatives equally acceptable? The deconstructionist would claim 
that they are, and the critical legal scholar would maintain that the choice is 
made solely on the basis of the judge’s own values and preferences.

James Gordley has recently refuted this contention by describing the middle 
ground between the mechanical application of rules of decision and the unfet
tered exercise of judicial discretion.67 What judges do, Gordley argues, is to 
begin with authoritative rules of decision (for example, with the Constitution) 
and to derive from these rules their underlying “criteria”—that is, the standard 
of “justice or rightness or usefulness”68 on which the rules are based. These 
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criteria provide the starting point for the attempt to discover the “determina
tive circumstances”69 in each case. These circumstances are those facts that 
“call for a particular result according to the authority’s criteria.”70 While a 
judge may rarely, if ever, discern the full range of such circumstances, he can 
formulate rules that reflect some of them. Each case provides the opportunity 
for refinement of these “partial rules”71 through the use of various analytical 
techniques. Gordley’s point is that these refinements need not reflect mere sub
jective preferences. Instead, they may be based upon reasoning guided by ap
preciation of the criteria underlying the authoritative rule in question. While 
there is some judicial discretion in this process, that discretion is not uncon
strained; rather, it is limited by the requirements that the judge explain his 
reasoning and justify his choice by recourse to institutional values.

69. Id. at 163.
70. Id.
71. Id. at 162. See also Tushnet, supra note 28, at 818-19 (judging as a “craft”).
72. E.D. Hirsch, Jr., The Aims of Interpretation 13 (1976); see also Rehnquist, Act Well Your 

Part: Therein All Honor Lies, 7 Pepperdine L. Rev. 227, 231-33, 238-39 (1980) (criticism of Court must 
be based on principles, not results).

73. See Newman, Between Legal Realism and Neutral Principles: The Legitimacy of Institutional Val
ues, 'll Calif. L. Rev. 200, 215 (1984) (noting that while perfect neutrality is impossible, adequate 
neutrality is sufficient).

The question then becomes why we should prefer a theory that limits judges 
to the institutional, result-independent choices that the Gordley position sug
gests. What is wrong with describing what judges do as the deconstructionists 
describe it, instead of as Gordley does? I see two serious problems with the 
deconstructionist approach. First, if judicial decisionmaking is essentially in
determinate, there can exist no criteria for evaluating the correctness of judi
cial interpretations or even of outcomes. Given this state of affairs, why 
should any interpretation, or any theory of interpretation, be preferred over 
any other? The deconstructionist’s denial of the intrinsic correctness of any 
interpretation or interpretive theory must necessarily encompass his or her 
own interpretation as well. Deconstructionism thus not only denies the value 
of its own propositions, it makes criticism of them unproductive. As one critic 
of literary deconstruction has suggested, “[s]cholars are right to feel indignant 
toward those . . . writers who deliberately exploit the institutions of scholar
ship—even down to its punctilious conventions like footnotes and quota
tions—to deny the whole point of the institutions of scholarship, to deny, that 
is, the possibility of knowledge.”72

Second, the denial of the possibility of knowledge, and specifically of correct 
legal or constitutional reasoning, may be provocative as an academic exercise, 
but it undermines the necessary presence in American society of dispute
resolving mechanisms. If one claims that there is no determinate basis for in
terpreting texts or resolving ambiguities, that claim radically alters the defini
tion of judging. The deconstructionist position (and the substance theory in 
general) transforms the notion of “judging” from that of performing a particu
lar action or process to that of achieving a particular result. Judging is an act 
or process only if it is envisioned as an independent or “adequately neutral”73 
method of reaching results in ambiguous situations. As soon as the judge’s 
own values are deemed to be the basis for the decision, the process or act of 
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deciding has instead become the achievement or implementation of a particu
lar decision.

The inevitable consequence of this transformation is to alter the range of 
criticisms to which judges may be expected to be responsive or accountable. 
Actors, including judges, can only be held accountable for breaking the “rules” 
that apply to the action they are performing. A change in the action being 
performed results in a corresponding change in the rules applied to its per
formance. Under the Gordley theory, an act of “judging” may validly be criti
cized for violating the “rule” of adequately distinguishing contrary precedent 
or the “rule” of serving such institutional values as simplicity or predictability. 
Under the substance theory, on the other hand, valid criticism of an act of 
“judging” takes a wholly different form. For a critical legal scholar such as 
Baker, an act of judging might be criticized for not following the “rule” of 
according all persons equal respect.74 For a conservative such as Justice Rehn
quist, on the other hand, an act of judging might be criticized for not following 
the “rule” that where there is a conflict between the government and an indi
vidual, the government ought to prevail.75 Such criticisms are based on prem
ises entirely independent of the function of the judiciary or the legal system 
and instead must import moral or political philosophy. The act of judging 
thus is essentially indistinguishable from any act by any citizen of the polity. 
Judges no longer are primarily responsible for providing answers to the legal 
disputes society needs to resolve.76

74. See Baker, supra note 55, at 933; Baker, supra note 39, at 1029.
75. See Shapiro, Mr. Justice Rehnquist: A Preliminary View, 90 Harv. L. Rev. 293, 294 (1976) (sug

gesting this as Justice Rehnquist’s “rule” after 4 1/2 years on the Court).
76. See generally M.J. Perry, The Constitution, The Courts and Human Rights: An In

quiry Into the Legitimacy of Constitutional Policymaking by the Judiciary (1982); see also 
D. Richards, The Moral Criticism of Law 31 (1977) (“Judges do not have the abstract legal right 
to enforce whatever they believe to be morally right, or to declare illegal whatever is immoral”).

77. Brest, supra note 41, at 765, 770; see also Schauer, Does Doctrine Matter?, 82 Mich. L. Rev. 655 
(1984) (suggesting that Justices are constrained by neutral principles).

78. This is not to suggest that either the substance theorist or the antisubstance theorist is essentially 
result-oriented. It is merely to observe that legal scholars, like all other human beings, cannot ignore 
what they perceive to be manifest social injustice and that the perception of injustice inevitably shapes 
their scholarship. .S'reG.E. White, Patterns of American Legal Thought 136 (1978) (“the moral 
sensibility of scholars is necessarily molded by their social experience, and critical intelligence is in the 
end an arm of moral sensibility”).

79. Regents v. Bakke, 438 U.S. 265 (1978) (opinion of Powell, J.)

The theoretical basis for the substance model thus casts us adrift from the 
Constitution as a governing document, insofar as it leaves us neither with an
swers nor with any justifiable way of approaching the questions. While this 
approach may, perhaps, be defensible as a tool of literary interpretation, it is 
fundamentally incompatible with the role of legal interpretation. “Interpreta
tion in the humanities,” Paul Brest has pointed out, “is essentially concerned 
with exposing and illuminating ambiguity; it exalts indeterminacy. Legal in
terpretation seeks to resolve ambiguity.”77

One appeal of the substance model has been its ability to achieve what seem 
to be just results unattainable under any other theory.78 The color-blind theo
rist rejects affirmative action programs;79 the process theorist rejects—or can
not satisfactorily justify—a presumption of invalidity of neutral statutes with a 
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disproportionate impact.80 At least one process theorist does attempt to argue 
in favor of this latter result.81 Owen Fiss contends that the Supreme Court 
ought to adopt what he calls the “group-disadvantaging principle” instead of 
the “anti-discrimination principle.”82 Adoption of the former principle would, 
he reasons, achieve the two “just” results described above. Fiss ultimately fails 
to persuade, however, because he offers little justification for his “group-dis
advantaging principle” beyond its inherent rightness and the fact that it leads 
to just results.83 His analysis is, in the end, subject to the same criticisms as is 
the basic substance theory: in his eagerness to reach the results advocated by 
many substance theorists, he leaves us without sufficient nexus to the Constitu
tion and devoid of restraints on the judiciary.

80. Ely, supra note 30, at 1254-60.
81. Fiss, supra note 11, at 167.
82. See generally id.
83. Id. at 170-72, 174.
84. United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938).
85. J. Ely, supra note 10.
86. Id.
87. Carolene Prods., 304 U.S. at 152 n.4.
88. The Federalist No. 10 (J. Madison).

The rest of this article will be devoted to making the logical connection that 
seems to be missing from Fiss’ otherwise insightful analysis: what constitu
tional principles justify heightened judicial review, and what limits do those 
principles impose? Part II summarizes one effort to develop such principles, 
the “process” theory suggested by Carotene Products* 4 and elaborated by John 
Hart Ely.85 Part III then demonstrates that the implications of this model lead 
to a focus on whether legislation operates to the detriment of a disfavored 
class, a focus that goes beyond Ely’s concern with legislative motive and that in 
fact reflects the concern underlying the Court’s best-reasoned equal protection 
decisions. Part IV represents a practical application of this “disfavored class” 
theory. The remainder of this Article thus should indicate how the model sug
gested here leads to the very results advocated by both Fiss and the substance 
theorists, while at the same time maintaining a constitutional basis through its 
emphasis on the nature of the legislative process.

II. Strict Scrutiny And Legislative Motive: The Process Model

Those who seek to avoid the defects of the two extreme models just dis
cussed must construct a theory that places some workable constraints on judi
cial action and that is consistent with both history and precedent. The Court 
has in fact adopted just such a middle course—a “process” model—but has 
failed to articulate in its opinions an adequate explanation for it; the most 
extensive justification for such an approach has come from John Hart Ely.86 87 
In explaining its heightened scrutiny approach, the Court generally relies on a 
cursory reference to the famous footnote four of United States v. Carotene 
Products*''  and simply states that heightened scrutiny is appropriate when, be
cause the minority group affected by the statute is small, isolated, and power
less, the normal Madisonian principle that diversity defeats tyranny88 fails to 
operate: the democratic political process is unable to rectify harms done to 
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groups that do not fully participate in that process.89 The notion of insularity is 
crucial to the process model; the mere existence of underrepresentation or rela
tive lack of political power cannot justify heightened scrutiny. The process 
model does not contemplate the Court as a superlegislature, operating to hold 
unconstitutional all legislation that ignores minority preferences. Instead, the 
process model confronts the unique role that irrational prejudice and hostility 
play in an individual’s decisionmaking process. It is the barrier that irrational 
prejudices create for even well-represented minorities attempting to work 
within the legislative process, and not the mere fact of underrepresentation, 
that constitutes the process defect that justifies judicial activism under the pro
cess model.90

89. See, e.g., Toll v. Moreno, 458 U.S. 1, 23 (1982) (Blackmun, J., concurring); O’Bannon v. Town 
Court Nursing Center, 447 U.S. 773, 800-01 & n.8 (1980) (Blackmun, J., concurring). See also United 
States v. McDonald, 481 F.2d 513, 530 (D.C. Cir. 1973) (opinion of Bazelon, J.) (“where electoral 
accountability is absent, normal presumptions of legislative regularity have a weaker claim”).

90. See J. Ely, supra note 10, at 153 (racial prejudice provides majority with common motive to 
disadvantage racial minorities); Baker, supra note 39, at 1044 (unfettered political process incorporates 
preferences to restrict or exploit minorities).

91. Goodman, De Facto School Segregation: A Constitutional and Empirical Analysis, 60 Calif. L. 
Rev. 275, 315 (1972). See also Cover, The Origins of Judicial Activism in the Protection of Minorities, 91 
Yale L.J. 1287, 1296 (1982). The failure of the white majority to recognize blacks as members of a 
common community, and the resulting denigration of the interests of both groups, is illustrated by the 
facts of such cases as Palmer v. Thompson, 403 U.S. 217 (1971), and Evans v. Newton, 382 U.S. 296 
(1966). See Burt, Constitutional Law and the Teaching of the Parables, 93 Yale L.J. 455, 457-58 (1984).

92. See J. Rawls, A Theory of Justice 251-53 (1971) (truly rational thought necessarily moral); cf. 
I. Kant, Critique of Practical Reason 122 (Beck trans. 1956) (only rational principles are moral). 
This premise also suggests one reason for the process model’s rejection of at least the extreme versions 
of the substance model. The deconstructionist position denies that there is any epistemological com
mon ground among human beings; as Richard Rorty has noted, “(t]o suggest that there is no such 
common ground seems to endanger rationality.” R. Rorty, Philosophy and the Mirror of Na
ture 317 (1979).

93. UJO v. Carey, 430 U.S. 144. 165 (1977). The Court has elsewhere stressed that it will not inter
fere with ordinary legislative choices “absent some reason to infer antipathy” toward the group disad
vantaged by the choice. Vance v. Bradley, 440 U.S. 93, 97 (1973).

As one commentator has observed, the consequence of prejudice is a failure 
by the prejudiced majority to recognize the advantages of exploring and fur
thering interests held in common with the despised minority: “The black mi
nority’s claim to judicial solicitude is not that it is voiceless but friendless, not 
politically invisible but politically unmarriageable.”91 The underlying premise 
of this aspect of the process model is that truly rational decisionmaking cannot 
reflect irrational biases92 and thus that judicial interference is warranted be
cause the legislative process is irremediably flawed in the context of legislation 
affecting minorities.

The Court has recognized that even the explicit use of racial classifications 
may be exempt from heightened scrutiny if it is obviously not motivated by 
hostility or prejudice. In upholding a New York redistricting plan concededly 
designed solely to increase the voting power of New York City’s black resi
dents, the Court declined to apply heightened scrutiny because the redistricting 
plan “represented no racial slur or stigma with respect to whites or any other 
race . . . ,”93

As many commentators have noted, the requirement of a more important 
governmental purpose and a tighter fit between the means and the end is sim
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ply a method of avoiding any direct examination of legislative motivation 
while still identifying and invalidating those statutes likely to be based on ra
cial hostility or other illicit motives.94 For the process theorist, any satisfactory 
explanation of the doctrine of suspect classifications must recognize that what 
is “suspect” about those statutes subjected to heightened scrutiny is the moti
vation of the legislature. Any rationale used to justify application of height
ened scrutiny therefore must center on the likelihood of illicit motives, ranging 
from hostility to prejudice-based indifference.95 The next section of this Arti
cle will attempt to show that the Court has lost sight of this central feature of 
heightened scrutiny as a result of logical and linguistic confusion generated by 
the Court’s interchangeable use of the concepts of “class” and “classification.”

94. Michael Perry, for example, has suggested that any statute likely to be “predicated on the view 
that one . . . group is by virtue of race morally inferior,” Perry, Modern Equal Protection: A Conceptu
alization and Appraisal 79 Colum. L. Rev. 1023, 1046 (1979) [hereinafter cited as Modern Equal Pro
tection}, should be deemed suspect in order to “obviate . . . the need for either party to introduce 
evidence probative of actual state of mind.” Id. at 1034 (footnote omitted). See also J. Ely, supra note 
10, at 145 (suspect classification functions as “handmaiden of motivation analysis”); L. Tribe, Ameri
can Constitutional Law 1932 (1978) (strict scrutiny used for government acts that, in historical 
context, are most likely to reflect racial prejudice); Brest, Foreword: In Defense of the Anti-Discrimina
tion Principle, 90 Harv. L. Rev. 1,15, (1977) (strict scrutiny proxy for direct inquiry into integrity of 
decision making process); Ely, The Constitutionality of Reverse Racial Discrimination, 41 U. Chi. L. 
Rev. 723, 731 (1974) (historical fact of indefensible disadvantage makes suspect legislation singling out 
group for disadvantage); Goodman, supra note 91, at 275, 319 (racial classifications most often the 
product of racial animus); Perry, The Principle of Equal Protection, 32 Hastings L.J. 1133, 1151 (1981) 
(function of strict scrutiny to reveal illicit legislative considerations) [hereinafter cited as Principle of 
Equal Protection}, Simon, Racially Prejudiced Governmental Actions: A Motivation Theory of the Consti
tutional Ban Against Racial Discrimination, 15 San Diego L. Rev. 1041, 1069 (1978) (suspect classifica
tion doctrine addresses laws likely premised on prejudicial attitudes); Note, A Madisonian Interpretation 
of the Equal Protection Clause, 91 Yale L.J. 1403, 1415 n.41 (1982) (use of suspect classification in 
statute suggests prejudice); cf Stone, Content Regulation and the First Amendment, 25 Wm. & Mary L. 
Rev. 189, 230-31 (1983) (same argument in context of content-based restrictions on expression). Illicit 
racial motives also can include racially based indifference. See Brest, supra, at 7-8, 14.

95. It also might be argued that heightened scrutiny is justified on the basis of a judgment of inap
propriateness. Use of certain classifications might either be unfair or likely to lead to undesirable con
sequences and therefore is disfavored. The problem with this argument is that it does not explain why 
the judiciary, rather than the legislature, ought to make the determination of unfairness or undesirabil
ity. If the legislature determines that it is neither unfair nor potentially divisive to tax the wealthy at 
higher rates, the Court accepts that judgment unless it is patently irrational. The “inappropriateness” 
thesis fails to distinguish between the tax statute and a racially discriminatory statute on the basis of 
any principle that could serve to limit judicial discretion to second-guess the legislature.

96. Compare Regents v. Bakke, 438 U.S. 265, 289-90 (1978) (opinion of Powell, J.) (“[t]he guarantee 
of equal protection cannot mean one thing when applied to one individual and something else when 
applied to a person of another color”) with Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307,

III. The Implications Of The Process Model

A. DEFINING CONSTITUTIONAL TERMS: CLASS OR CLASSIFICATION?

In determining whether to apply heightened scrutiny to a particular statute, 
the Court often evidences some confusion as to what it is about a statute that 
triggers heightened scrutiny. In some cases, the Court appears to reject the 
classification itself—the general characteristic by which the statutory line is 
drawn. At other times, the Court focuses instead on a disfavored class', those 
persons who, because they possess one particular aspect of the identifying 
characteristic, are disadvantaged by the statute.96 All classifications (such as 
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race or gender) yield two or more classes (such as black/white or male/female) 
possessing distinguishable aspects of the identifying characteristic. Whether 
the Court justifies application of heightened scrutiny on the basis of the distin
guishing classification or the disadvantaged class has profound consequences 
for the cohesiveness and intellectual persuasiveness of the doctrine of height
ened scrutiny.* 97 The distinction between class and classification also clarifies 
the use of heightened scrutiny in two particularly difficult contexts: reverse or 
benign discrimination and neutral statutes with a disproportionate impact on a 
particular class.

312 (1976) (“equal protection analysis requires strict scrutiny of a legislative classification only when 
the classification . . . operates to the peculiar disadvantage of a suspect class”).

97. The Court’s use of class-based and classification-based analysis interchangeably is analogous to 
what Gilbert Ryle termed a category-mistake: it asks the same questions about classes and classifica
tions, thus treating classifications “as if they belonged to one logical type or category . . . when they 
actually belong to another.” G. Ryle, The Concept of Mind 16 (1949). Ryle’s example of a category
mistake is useful in this context:

A foreigner visiting Oxford or Cambridge for the first time is shown a number of colleges, 
libraries, playing fields, museums, scientific departments and administrative offices. He then 
asks ‘But where is the University? 1 have seen where the members of the Colleges live, where 
the Registrar works, where the scientists experiment and the rest. But I have not yet seen the 
University in which reside and work the members of your University.’

Id.
Just as “the University” is the composite of all the other entities listed, and not a coordinate entity, 

the relationship between a class and classification is that between categories, not within a category. A 
visitor to New York, being told that there is a “race problem” in the United States, and shown the 
neighborhoods of Queens, Harlem, and Chinatown, would make a category-mistake if he asked: “I 
have seen white people, black people and Asian people, but where are the race of people you say you 
have such a problem with?” Whites, blacks, and Asians are members of various classes falling under 
the classification “race,” and it is logically absurd to equate the class with the classification. It is my 
contention that the Court is wielding the concepts of class and classification incorrectly when it applies 
the same scrutiny to a statute involving a disfavored classification and to a statute disadvantaging a 
disfavored class.

98. 429 U.S. 190 (1976).
99. Id. at 197. The Craig test is still the standard by which most gender-based classifications are 

judged. See Mississippi Univ, for Women v. Hogan, 458 U.S. 724 (1982) (invalidating nursing school’s 
policy of admitting only women).

100. Justice Rehnquist recognized this problem, noting that the majority opinion "treats gender clas
sification as a talisman which—without regard to the rights involved or the persons affected—calls into 
effect a heavier burden of judicial review.” Craig v. Boren, 429 U.S. 190, 200 (1976) (Rehnquist, J., 
dissenting).

Two examples should illustrate how the distinction between class and classi
fication has confounded the Court. In Craig v. Boren,98 the Court invalidated 
an Oklahoma statute that prohibited the sale of 3.2% beer to males under 21 or 
to females under 18. In a few brief paragraphs, Justice Brennan’s majority 
opinion concluded that all “statutory classifications that distinguish between 
males and females” are subject to heightened scrutiny and must therefore 
“serve important governmental objectives and ... be substantially related to 
achievement of their objectives.”99 The majority thus engaged exclusively in 
classification-based analysis, applying heightened scrutiny to all classifications 
using the disfavored characteristic of gender, without inquiring whether the 
class disadvantaged by Oklahoma’s statute was a disfavored class.100 Justice 
Rehnquist used a class-based approach in his dissent, arguing vigorously that 
the Court’s opinion was inadequate to justify heightened scrutiny, since it did 
not suggest “that males in this age group are in any way peculiarly disadvan
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taged, subject to systematic discriminatory treatment, or otherwise in need of 
special solicitude from the courts.”101

101. Id. at 219.
102. 438 U.S. 265 (1978).
103. The opinion was jointly authored by Justices Brennan, Marshall, White, and Blackmun, and is 

referred to as Justice Brennan’s for convenience.
104. Regents v. Bakke, 438 U.S. 265, 289 (1978) (opinion of Powell, J.) (footnote omitted).
105. Id. at 355 (opinion of Brennan, J.) (“[T]he position that [racial or ethnic] factors must be ‘consti

tutionally an irrelevancy,’ summed up by the shorthand phrase ‘our Constitution is color-blind,’ has 
never been adopted by this Court”) (citations omitted).

106. Id. at 357; see also id. at 387-96 (opinion of Marshall, J.).
107. Justice Brennan’s seemingly inconsistent positions in Craig and Bakke might be reconciled if 

the determination of which class is disadvantaged by a challenged statute includes consideration of the 
possible perpetuation of stereotypes. See infra notes 117 to 125 and accompanying text (discussing 
concepts of stereotype and stigma).

108. The Court uses classification-based analysis when scrutinizing schemes based on national ori
gin, but the Court’s discussion of national origin strongly suggests that it considers national origin the 
equivalent of race. See Hernandez v. Texas, 347 U.S. 475, 478, 479 (1954); Korematsu v. United States, 
323 U.S. 214, 223 (1944). See also L. Tribe, supra note 94, at 1052 n.3 (“The Supreme Court has 
assimilated discrimination based on specific national origin to racial or ancestral discrimination”). This 
confusion is understandable since most examples of discrimination on the basis of national origin are 
directed against either Asians or Hispanics; the former is a racial group and the latter is popularly 
perceived as one. Cf. Lusky, Footnote Redux: A Carolene Products Reminiscence, 82 Colum. L. Rev. 
1093, 1105 n.72 (1982) (describing Hispanics and Asians as “ethnic groups . . . who are held at arm’s 
length” from the community). For an elaboration of how national origin fits into class-based analysis, 
see infra notes 166 to 186 and accompanying text.

109. In fact, outside the areas of race and gender, the Court frequently frames the issue as whether 
the challenged statute “operates to the disadvantage of some suspect class.” Plyler v. Doe, 457 U.S. 202, 
216 (1982) (alienage); Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 312 (1976) (age); San 
Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 17 (1973) (wealth); Levy v. Louisiana, 391 U.S. 
68, 71 (1968) (illegitimacy); see also Principle of Equal Protection, supra note 94, at 1133, 1149 (age). 
One commentator has charged that even when the Court seems to be focusing on the distinguishing 
characteristic this merely masks a deeper focus on the class: “The Court applies equal protection by 
determining a group that should receive judicial solicitude and then discovering which trait forms the 

While in Craig Justice Brennan engaged in unexamined classification-based 
analysis, in Regents v. Bakke'0'1 it is Justice Powell’s opinion that most closely 
tracks classification-based analysis; the Brennan103 opinion strongly suggests a 
class-based analysis. Powell condemned the affirmative action program at is
sue as “a line drawn on the basis of race and ethnic status.”104 He firmly re
jected as impractical and unprincipled the idea of bestowing special status— 
and thus the advantage of heightened scrutiny—on only some classes possess
ing some aspects of racial or ethnic identifying characteristics. Justice Brennan 
rejected this rigid view of the uses of heightened scrutiny105 and instead fo
cused on the social status of the disadvantaged group, concluding that “whites 
as a class [do not] have any of the ‘traditional indicia of suspectness’ . . . .”106 107 
This class-based analysis echoes Rehnquist’s criticism of Brennan’s majority 
approach in Craig.'01

Craig and Bakke are not random examples of the Court’s confusion. In fact, 
race and gender are the only areas in which any members of the Court have 
seriously engaged in classification-based analysis,108 and even then the Justices 
have done so only when the statutory scheme is perceived as reverse or benign 
discrimination. In reviewing statutes disadvantaging illegitimates, aliens, the 
elderly, and the poor, the Court has been much more likely to use a class
based analysis than a classification-based analysis.109 Moreover, whenever the 
Court engages in sustained coherent analysis of the issues, it seems to favor a 
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class-based analysis; classification-based analysis is usually the result of poor 
or insufficient reasoning. This is because a thorough consideration of the ra
tionales behind the doctrine of heightened scrutiny entails adoption of class
based analysis.

An examination of the factors thought to justify heightened scrutiny bears 
out this point. In its consideration of what level of scrutiny to apply, the Court 
has frequently discussed four factors: (1) the existence of past and present dis
crimination against the affected class, especially where such discrimination has 
led to a condition of perpetual powerlessness; (2) the stereotypes reflected in 
the classification scheme; (3) the societal relevance of the distinguishing char
acteristic; and (4) the degree to which an individual can control or change the 
characteristic.110 A close examination of all four factors yields the conclusion 
that the justifications for applying heightened scrutiny are persuasive only in 
the context of a class-based analysis. Such an analysis suggests that process 
theory necessarily must move beyond a concern with the facial neutrality of 
legislative enactments.

basis for distinguishing that group from the rest of the population. The trait, once determined, becomes 
disfavored and, hence, a basis for suspect classification.” Note, supra note 42, at 407, 430 n.193.

Earlier courts and Justices, before the development of the suspect classifications doctrine, apparently 
viewed the equal protection clause as affording primarily class-based protection. See The Civil Rights 
Cases, 109 U.S. 3, 24 (1883) (fourteenth amendment prohibits legislation that denies rights to “any race 
or class”); Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 81 (1873) (fourteenth amendment limited to 
“negroes as a class”); G. Dunne, Hugo Black and the Judicial Revolution 315 (1977) (fourteenth 
amendment viewed at time of Reconstruction as directed at protection of former slaves). Moreover, an 
emphasis on the stigmatizing effect of discriminatory legislation—which suggests a class-based focus— 
is found in the thought of one of the most prominent framers of the fourteenth amendment, Charles 
Sumner. Sumner contended that segregated schools violated “that fundamental right of all citizens, 
equality before the Law,” because they branded “a whole race with the stigma of inferiority.” W. Pease 
& J. Pease, The Antislavery Argument 288 (1965); see generally Farber & Muench, supra note 1.

The Court’s inconsistency in this area is an apt illustration of the maxim that hard cases make bad 
law. In the absence of political pressure or conflicting values, the Court uses the more coherent class
based analysis. It is only when class-based analysis yields results the Justices prefer not to reach—i.e., 
in reverse discrimination cases—that the Court resorts to classification-based analysis.

110. See L. Tribe, supra note 94, at 1053 (describing factors considered by Court in invoking strict 
scrutiny).

111. United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938).
112. See, e.g., Toll v. Moreno, 458 U.S. 1, 23 (1982) (Blackmun, J., concurring); Vance v. Bradley, 

440 U.S. 93, 113-14 n.l (1979) (Marshall, J., dissenting) ; Massachusetts Bd. of Retirement v. Murgia, 
427 U.S. 307, 313-14 (1976); Graham v. Richardson, 403 U.S. 365, 372 (1971). Justice Rehnquist has 
charged that a judicial finding of discreteness and insularity automatically invalidates any legislation 
disadvantaging the disfavored class: “The approach taken in Graham and these cases appears to be 
that whenever the Court feels that a societal group is ‘discrete and insular,’ it has the constitutional 
mandate to prohibit legislation that somehow treats the group differently from some other group.” 
Sugarman v. Dougall, 413 U.S. 634, 657 (1973) (Rehnquist, J., dissenting).

B. IN SUPPORT OF CLASSIFICATION: EXAMINING THE REASONS FOR STRICT 
SCRUTINY

1. Political Powerlessness and Discrimination

The Court frequently justifies heightened scrutiny by reference to Justice 
Stone’s Carolene Products footnote.111 In particular, the Court asks whether 
the group affected by the statute is a “discrete and insular minority.”112 This 
language has come to be a shorthand phrase for the combination of historical 
discrimination and political powerlessness thought to justify special judicial 
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solicitude for the disfavored class. The focus is on whether the class possesses 
“the traditional indicia of suspectness”: Is the class “saddled with such disabil
ities, or subject to such a history of purposeful unequal treatment, or relegated 
to such a position of political powerlessness as to command extraordinary pro
tection from the majoritaritan political process?”113 In emphasizing the polit
ical powerlessness or isolation of a class, or the history of discrimination 
against the class, the Court is focusing on the social status of a class rather than 
on the classification or identifying characteristic itself.

113. San Antonio Indep. School Dist. v. Rodríguez, 411 U.S. 1, 28 (1973); accord Regents v. Bakke, 
438 U.S. 265, 357 (1978) (opinion of Brennan, J.); Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 
307, 313 (1976).

114. Regents v. Bakke, 438 U.S. 265, 375 (1978) (opinion of Brennan, J.).
115. 450 U.S. 464 (1981).
116. Id. at 476 (plurality opinion); see also Craig v. Boren, 429 U.S. 190, 218-19 (1976) (Rehnquist, 

J., dissenting) (nothing suggests males aged 19 to 20 peculiarly disadvantaged). An analogous idea is 
the notion, expressed in several recent gender discrimination cases, that gender discrimination is consti
tutional when men and women are “not similarly situated.” See Lehr v. Robertson, 103 S. Ct. 2985, 
2996 (1983) (men and women differently situated for purposes of parental custody); Rostker v. 
Goldberg, 453 U.S. 57, 78 (1981) (men and women not similarly situated for purposes of draft registra
tion because of combat requirements of military); Michael M. v. Superior Court, 450 U.S. 464, 469 
(1981) (possibility of pregnancy of women makes men and women differently situated for purposes of 
statutory rape law).

It is clear, for example, that in the following passage from his opinion in 
Bakke Justice Brennan is expressing his belief that the evil of race discrimina
tion is not inherent in the mere classification along racial lines but rather in the 
disadvantaging of racial minorities:

Unlike discrimination against racial minorities, the use of racial pref
erences for remedial purposes does not inflict a pervasive injury upon 
individual whites in the sense that wherever they go or whatever they 
do there is a significant likelihood that they will be treated as second- 
class citizens because of their color. This distinction does not mean 
that the exclusion of a white resulting from the preferential use of 
race is not sufficiently serious to require justification; it does mean 
that the injury inflicted by such a policy is not distinguishable from 
disadvantages caused by a wide range of government actions, none of 
which has ever been thought impermissible for that reason alone.114

Brennan’s focus on the difference between the consequences of state action 
disadvantaging blacks and the consequences of state action disadvantaging 
whites implies that it is not the distinguishing characteristic (race) that triggers 
heightened scrutiny, but rather the social and political disadvantages that 
members of a class possessing that characteristic have historically suffered. 
Justice Rehnquist recently recognized a similar limitation on strict scrutiny, 
suggesting in Michael M. v. Superior Court"5 that a gender-specific statutory 
rape law can withstand judicial scrutiny in part because there is “nothing to 
suggest that men, because of past discrimination or peculiar disadvantages, are 
in need of the special solicitude of the courts.”116

2. Stereotypes

A second factor frequently cited in discussions of statutes thought to violate 
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the equal protection clause is the statutes’ reliance on or perpetuation of nega
tive stereotypes about class members.117 The existence of stereotypes, however, 
cannot by itself suggest that a class is disfavored. First, as Ely has suggested, 
the constitutional infirmity of stereotyping lies in the unwitting legislative 
overvaluation of generalizations, not in the mere fact that the generalizations 
do not always hold true. All statutes generalize; the focus must be on the 
causes of such overgeneralizations. Only overgeneralizations based on igno
rance or undervaluation of the interests of otherwise disfavored groups are 
suspect.118 119

117. See, e.g., Caban v. Mohammed, 441 U.S. 380, 398 (1979) (Stewart, J., dissenting) (gender-based 
statutes deserve heightened scrutiny because they may reflect or perpetuate stereotypes about roles and 
capabilities of men and women); Vance v. Bradley, 440 U.S. 93, 114 (1979) (Marshall, J., dissenting) 
(statute deficient because it negatively stereotypes aged); Craig v. Boren, 429 U.S. 190, 198-99 (1976) 
(negative stereotype of young males inappropriate legislative premise); Mathews v. Lucas, 427 U.S. 495, 
523 (1976) (Stevens, J., dissenting) (illegitimacy classification embodies inappropriate negative stereo
type); Kahn v. Shevin, 416 U.S. 351, 357 (1974) (Brennan, J., dissenting) (discrimination in favor of 
widows and against widowers reflects stereotype of women).

118. J. Ely, supra note 10, at 155-60.
119. 429 U.S. 190 (1976).
120. Brief for Appellant at 5-6, 46 n.14, Craig v. Boren, 429 U.S. 190 (1976).
121. See Baker, supra note 39, at 1092 n.180 (noting social practice of women’s involvement with 

older men); Ginsburg, Sex, Equality and the Constitution, 4 Women’s Rights L. Rep. 143, 145 (1978) 
(discussing social stereotype of women as docile and submissive).

122. Baker, supra note 39, at 1092. The potential for the Craig statute to be interpreted this way also 
suggests the difficulty in distinguishing negative from positive stereotypes.

123. See J. Ely, supra note 10, at 159-60 (suggesting ease of acceptance of most generalizations).
124. See UJO v. Carey, 430 U.S. 144, 173-74 & n.3 (1977) (Brennan, J., concurring):

[E]ven preferential treatment may act to stigmatize its recipient groups, for although in
tended to correct systemic or institutional inequities, such a policy may imply to some the 
recipients’ inferiority and especial need for protection .... This phenomenon seems to have 
arisen with respect to policies affording preferential treatment to women: thus groups dedi
cated to advancing the legal position of women have appeared before this Court to challenge 
statutes that facially offer advantages to women and not men. This strategy, one surmises, can 
be explained on the basis that even good faith policies favoring women may serve to highlight 
stereotypes concerning their supposed dependency and helplessness.

See also Regents v. Bakke, 438 U.S. 265, 360 (1978) (opinion of Brennan, J.); Kahn v. Shevin, 416 U.S. 
351, 357 (1974) (Brennan, J., dissenting).

Second, a stereotype about one class is almost always a generalization about 
that class’ relative abilities or characteristics and thus implies a converse stereo
type about another class. For example, the statute at issue in Craig v. Borenxw 
might be based on questionable stereotypes of females as reaching legal matur
ity at an earlier date because their inferior role in society demands less time in 
the protective cradle of legal minority120 or as merely passively following the 
irresponsible lead of older male companions.121 On the other hand, these ste
reotypes inevitably suggest that young males are correspondingly less mature 
and more actively irresponsible than young females.122 But since all statutes 
rely on some type of overgeneralization or stereotype, there is nothing to ex
plain why gender stereotypes are any worse than other kinds of stereotypes.123

The Court’s use of the existence of stereotypes to invalidate statutes is there
fore puzzling unless we move from the stereotypes exhibited by any particular 
statute to the prevalence of certain stereotypes in society in general. In other 
words, while a statute’s stereotyping of women may be relevant to the question 
whether that statute in fact advantages or disadvantages women,124 it cannot 
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tell us whether disadvantaging someone on the basis of gender is a suspicious 
legislative exercise. A particular statute’s stereotyped view is relevant to that 
latter question only insofar as it is evidence of the widespread acceptance of 
similar stereotypes.

The question then becomes why the prevalence of certain gender-based ste
reotypes leads us to question the legislature’s impartiality more than we would 
in the absence of such widely accepted generalizations. That is, how does the 
popular acceptance of stereotypes corrupt the legislative process and justify 
judicial intervention? If there is any distinction between a statute based on 
inaccurate generalizations about the differences between opticians and optom
etrists or between truck companies and railroads and a statute based on inac
curate generalizations about the differences between men and women, it must 
be that only in the latter case is one class consistently denigrated in popularly 
accepted stereotypes. Negative stereotyping is a method of stigmatizing, of 
distancing oneself from an inferior “other.”125 If a group is consistently nega
tively stereotyped, that fact is evidence of its insularity and its inability to com
bat overt or covert prejudice against group members. But it is the evidence of 
prejudice against one class, and not the fact that the classification may be based 
on inaccurate stereotypes of both classes, that suggests the use of heightened 
scrutiny.

125. See generally G. Allport, The Nature of Prejudice 3-15, 48-65, 189-204 (1954); F.J. Davis, 
Minority-Dominant Relations 47-51 (1978); H. Ehrlich, The Social Psychology of Prejudice 
20-60 (1973); E. Goffman, Stigma: Notes on the Management of Spoiled Identity 109 (1963); 
R. Morgan, The Anatomy of Freedom 283 (1982); W. Ryan, Equality (1981); W. Ryan, Blam
ing the Victim (1971); A. Schaef, Women’s Reality 69-70 (1981); Karst, Why Equality Matters, 17 
Ga. L. Rev. 245, 248-49 (1983); Wirth, The Problem of Minority Groups, in The Science of Man in 
the World Crisis 347, 347-72 (R. Linton ed. 1945).

126. See, e.g., Toll v. Moreno, 458 U.S. 1, 22 (1982) (Blackmun, J., concurring); San Antonio Indep. 
School Dist. v. Rodríguez, 411 U.S. 1, 105 (1973) (Marshall, J., dissenting); Ely, supra note 94, at 730-31 
(irrelevance to any legitimate public purpose is major factor justifying special scrutiny of racial 
classifications).

127. 458 U.S. 1 (1982).
128. Compare id. at 22 (Blackmun, J., concurring) (alienage may be constitutionally relevant to polit

ical activity, but not to private activity such as education) with id. at 41-42 (Rehnquist, J., dissenting) 
(cases involving exclusion from office recognize alienage may be constitutionally permissible 
classification).

3. Irrelevance

A third factor frequently relied on by the Court is the societal irrelevance of 
the distinguishing characteristic.126 In Toll v. Moreno,127 for example, the dis
pute between Justice Rehnquist’s dissent and Justice Blackmun’s concurrence 
turned on whether the characteristic of alienage was relevant to the statutory 
purpose of providing educational benefits to residents.128 A discussion that fo
cuses on the relevance of the characteristic itself would appear to suggest the 
epitome of classification-based analysis: the question of relevance is a ques
tion of the legitimacy of using a particular characteristic to draw lines. Justice 
Rehnquist’s analysis illuminates how consideration of the relevance of an 
identifying characteristic can be linked to classification-based analysis. He 
reasoned that “[t]he Equal Protection Clause . . . reflects the judgment of its 
Framers that some distinguishing characteristics may seldom, if ever, be the basis 
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for difference in treatment by the legislature.”129 His conclusion that citizenship 
status was not such an automatically forbidden classification led him to con
sider whether it was a relevant characteristic in that case, and his treatment of 
that issue further illustrated how a classification-based analysis focuses on the 
characteristic rather than on those who possess one or more aspects of it. He 
described earlier cases as accepting the constitutional relevance of “alienage, 
or the other side of the coin, citizenship . . . ,”130

129. Id. at 39 (Rehnquist, J„ dissenting) (emphasis added).
130. Id. at 41-42 (Rehnquist, J., dissenting) (emphasis added); see also Sugarman v. Dougall, 413 

U.S. 634, 658-61 (1973) (Rehnquist, J., dissenting).
131. See Regents v. Bakke, 438 U.S. 265, 404 (1978) (opinion of Blackmun, J.); </■ Ely, supra note 94, 

at 730-31 (irrelevance alone, without history of legal disadvantage, not enough to evoke strict scrutiny 
of racial classifications).

132. 457 U.S. 957 (1982).
133. Id. at 971. Cf. United States Railroad Retirement Bd. v. Fritz, 449 U.S. 166, 180-81 (1980) 

(Stevens, J., concurring) (“adverse impact on disfavored class” suspect if apparent aim of legislature, 
but not if necessary cost of achieving larger goal); UJO v. Carey, 430 U.S. 144, 165 (1977) (redistricting 
plan based on race to facilitate election of nonwhite representatives did not violate equal protection 
because it “represented no racial slur or stigma”); Hunter v. Erickson, 393 U.S. 385, 394-95 (1969) 
(Harlan, J., concurring) (ordinance invalid because of invidious purpose to reduce minorities’ ability to 
achieve antidiscrimination legislation).

A simple classification-based treatment of irrelevance, however, merely begs 
the question of why certain characteristics should not be considered legitimate. 
More important, it raises the question of which branch of government should 
make the factual and ethical decisions regarding relevance. The relevance of a 
particular characteristic is ordinarily a legislative judgment except where, for 
whatever reasons, we do not trust the legislature to determine relevance impar
tially. The Court does not, for example, question a state university’s use of 
such arguably irrelevant admissions factors as athletic ability or the wealth or 
alumni status of the applicant’s parents.131 In fact, the Court tends not to rely 
on the irrelevance of a characteristic as a justification for heightened scrutiny 
unless it has reason to believe that the legislature’s use of the characteristic is 
motivated or influenced by class-based animus. For example, in Clements v. 
Fashing132 the Court upheld a limitation on the ability of certain state and 
county officials to run for other elective offices without resigning their present 
posts, despite the apparent lack of any relevant difference between them and 
other local officials not subject to the resignation requirement. Justice Rehn
quist, in a part of his opinion joined by three other Justices, suggested that 
such a distinction among different office-holders, “absent an insidious purpose, 
is not the sort of malfunctioning of the State’s lawmaking process forbidden by 
the Equal Protection Clause.”133 Moreover, any discussion of irrelevance as a 
reason for heightened scrutiny that fails to advert to the likelihood of class
based animus does not provide a sufficient nexus to the central basis for 
heightened scrutiny: the suspicion of legislative motives. To maintain this 
nexus, the irrelevance of the characteristic may only be used, in conjunction 
with a history of hostile use of the same characteristic, to suggest that the legis
lature’s prejudice is interfering with its judgment. Again, it is the process 
rather than the result that is suspect. This leads back to a class-based analysis 
that focuses on the Court’s best guess as to the general ability of the class to 
participate in or influence the legislative process—including its ability to com
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bat prejudice and hostility. Thus a more careful examination of the relevance 
factor supports a class-based analysis.

4. Immutability
Finally, the Court often focuses on whether the characteristic is immutable, 

or whether the individual can or should be held responsible for possessing the 
characteristic. The Court has often stated that classification schemes based on 
factors over which the individual has no control are “contrary to the basic 
concept of our system that legal burdens should bear some relationship to indi
vidual responsibility or wrongdoing.”134 The lack of individual responsibility 
pertains to all aspects of a distinguishing characteristic—neither blacks nor 
whites can alter their race—and this suggests a classification-based analysis.

134. Weber v. Aetna Casualty & Surety Co., 406 U.S. 164, 175 (1972); accord Pickett v. Brown, 103 
S. Ct. 2199, 2204 (1983); Caban v. Mohammed, 441 U.S. 380, 398 (1979) (Stewart, J., dissenting); Re
gents v. Bakke, 438 U.S. 265, 360-61 (1978) (opinion of Brennan, J.); San Antonio Indep. School Dist. 
v. Rodriguez, 411 U.S. 1, 108-09 (1973) (Marshall, J., dissenting); Labine v. Vincent, 401 U.S. 532, 551 
n.19 (1971) (Brennan, J., dissenting); Korematsu v. United States, 323 U.S. 214, 243 (1944); see also 
Modern Equal Protection, supra note 94, at 1065.

135. See J. Ely, jw/ranote 10, at 150 (intelligence and physical characteristics typically accepted as 
legitimate bases for classification even by those who argue immutable bases suspect); Shiffrin, supra 
note 34, at 1163 (although equality of opportunity guaranteed for access to positions, selection based on 
morally arbitrary features such as comparative talent); Tribe, The Puzzling Persistence of Process-Based 
Constitutional Theories, 89 Yale L.J. 1063, 1073 n.51 (1980) (intelligence, height, strength all immuta
ble but not unconstitutional bases for classification). While superior intelligence is usually given as a 
reason to distribute benefits, it can also be used to impose burdens. At least one court has upheld a 
landlord’s refusal to rent to a woman whom he felt might give him trouble because of her intelligence. 
Kramarsky v. Stahl Management, 92 Misc. 2d 1030, 1032 (N.Y. Sup. Ct. 1977).

136. See, e.g., Nyquist v. Mauclet, 432 U.S. 1, 9 n.l 1 (1977) (“element of voluntariness in . . . reten
tion of alien status” does not dilute propriety of strict scrutiny). In Mathews v. Diaz, 426 U.S. 67 
(1976), which upheld a federal classification of aliens based on the length of their residency in the 
United States, the Court (in a unanimous opinion written by Justice Stevens) focused not on the charac
teristic but rather on the attributes of members of the class: “Citizens and those who are most like 
citizens qualify [for the benefits]. Those who are less like citizens do not.” Id. at 83. Cf. In re Griffiths, 
413 U.S. 717, 722 (1973) (invalidating discrimination against aliens by stressing similarities between 
citizens and aliens).

137. See Regents v. Bakke, 438 U.S. 265, 355-56 (1978) (opinion of Brennan, J.) (equal protection 
clause permits classification based on race when justified by “overriding statutory purpose”); UJO v. 
Carey, 430 U.S. 144, 161 (1977) (no per se rule against using race as classification to achieve black 
majority voting districts). Ronald Dworkin makes a similar point in rejecting the allegedly “axiomatic” 
proposition that any legal distinction based on race is offensive to democracy”:

As with the relevance factor, however, any detailed discussion of immutabil
ity raises questions about why heightened scrutiny is applied to classifications 
based on immutable characteristics. The explanation that it is unfair to disad
vantage someone for a characteristic for which he or she is not responsible is 
too simplistic because it does not explain our willingness to distribute benefits 
and burdens on the basis of such morally arbitrary characteristics as intelli
gence or physical ability.135 Moreover, in at least one context, the Court has 
rejected the argument that penalizing an individual for a voluntary character
istic is an appropriate method of inducing change: discrimination against 
aliens who are eligible for citizenship but choose not to become citizens is no 
less suspect than discrimination against ineligible aliens, even though an eligi
ble alien chooses his or her status.136 Finally, classifications based on immuta
ble characteristics are not forbidden, merely subject to heightened scrutiny.137 
A more persuasive explanation for the importance of immutability may be 
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derived from Ely’s suggestion that suspect classifications are those based on “a 
comparison between a ‘we’ stereotype and a ‘they’ stereotype . . . .”138 The 
immutability of an identifying characteristic assures legislators that the “we” 
group (including the legislators) can never be subject to a statute disadvantag
ing the “they” group,139 and thus allows hostility, insensitivity, or mere indif
ference full play, untempered by the normal reluctance to disadvantage a 
group to which the legislators know they may eventually belong.140 Immuta
bility thus is important as a factor justifying heightened scrutiny primarily be
cause the stability inherent in an immutable characteristic facilitates the 
operation of class-based animus.141

Legislation based on racial prejudice is unconstitutional not because any distinction using 
race is immoral but because any legislation that can be justified only by appealing to the 
majority’s preferences about which of their fellow citizens are worthy of concern and respect, 
or what sorts of fives their fellow citizens should lead, denies equality.

Dworkin, The Forum of Principle, 56 N.Y.U. L. Rev. 469, 513, 514-15 (1981).
138. Ely, supra note 59, at 920, 933 n.35; see also L. Tribe, supra note 94, at 1053 n.5.
139. Pregnancy regulation provides an illustration of how this reassurance functions to allow unex

amined passage of laws affecting the rights of only one class. Predominantly male legislators, secure in 
the knowledge that they can never become pregnant, are likely to be less concerned about restricting the 
choices available to pregnant women.

140. For example, classifications disadvantaging the elderly are, correctly, not subject to strict scru
tiny, at least in part because most legislators and voters will someday be old. Vance v. Bradley, 440 
U.S. 93, 113-14 n. 1 (1979) (Marshall, J., dissenting); see Ely, supra note 94, at 723, 733 n.43; Streib, Are 
the Aged a Minority Group, in Middle Age and Aging 35 (B. Neugarten ed. 1968); but see Levine, 
Ageism 69 (1980); Barron, Minority Group Characteristics of the Aged in American Society, 8 J. Geron
tology ATI (1953). Cf. Price v. Cohen, 715 F.2d 87, 92-93 (3d Cir. 1983) (individuals between 18 and 
45 not a suspect class).

141. The theory I have just described is a natural extension of the American rejection of the English 
concept of “virtual representation.” In England, the intimate connection between those who elected 
members of Parliament and those who did not guaranteed that the latter could not be unduly disadvan
taged without harm befalling the former as well. Since the interests of the American colonists were not 
so intimately related to those of the English electors, however, the colonists refused to accept “virtual” 
representation as a substitute for actual representation. B. Bailyn, The Ideological Origins of the 
American Revolution 167-68 (1967); J. Ely, supra note 10, at 82-83. Judicially created limitations 
on state power to regulate interstate commerce also recognize the principle that legislative power can
not extend beyond those actually represented in the legislative body. See, e.g., Southern Pac. Co. v. 
Arizona, 325 U.S. 761, 767-68 n.2 (1945) (impact of legislation on interests outside the state unlikely to 
influence state legislative processes); McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 435-36 (1819) 
(state lacks power to impose tax on persons not represented in state legislature).

This mistrust of an unrepresentative and therefore potentially ill-motivated legislature also is re
flected in the ultimate American rejection of Locke’s doctrine of natural political virtue. As one scholar 
summarized it, that doctrine is based on the belief that “a majority, which is simply a random sample of 
those who voted, will. . . tend to act with some responsibility toward those in the minority.” P. Las- 
lett, Introduction to J. Locke, Two Treatises of Government 109 (1967). When, as with clas
sifications based on immutable characteristics, the interests of the legislators and of their disfavored 
constituents become more and more divergent, the bankruptcy of both the “virtual representation” and 
“majority responsibility” theories leads one to question the ability of a democratic polity to respond to 
the problems of a perpetual minority.

IV. Implications Of Class-Based Analysis

A. GENERAL IMPLICATIONS

1. Affirmative Action
The implications for affirmative action of adopting a class-based analysis are 

very clear. Legislative schemes discriminating against a nondisfavored class 
(affirmative action quotas, for example) would ordinarily not be subject to 
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heightened scrutiny at all. The only exception to this rule is that if a statute 
superficially benefiting a disfavored class actually disadvantaged or stigma
tized that class, heightened scrutiny would be invoked. Heightened scrutiny 
would be appropriate, however, not because of the classification but because of 
the identity of the class actually disadvantaged by the statute. Thus, while 
reverse racial classifications would not ordinarily be subject to heightened 
scrutiny, plaintiffs would be given an opportunity to demonstrate any negative 
effects on the minority class. If such effects were demonstrated, heightened 
scrutiny would become appropriate.142

Examples of reverse classifications that involve a disadvantage to the super
ficially benefited class might include the statutory rape law at issue in Michael 
M. v. Superior Court'43 and the differential drinking age invalidated in Craig v. 
Boren.'44 In both cases, the statutes reflected and perpetuated negative stereo
types of women that contributed to their subordinate position in society. It is 
important to differentiate between negative stereotypes based on inherent 
characteristics of the class and negative stereotypes based on the relative posi
tion of the class in society. A stereotype based on an inherent characteristic— 
“women are passive”—suggests the sort of prejudice that heightened scrutiny 
is designed to identify and forbid. A stereotype based on societal status— 
“blacks are societally disadvantaged”—does not stigmatize the object of the 
generalization as inherently inferior and thus is not evidence of prejudice. 
Consequently, statutes that reflect a belief that a disfavored class needs assist
ance in overcoming societally-created hurdles are not detrimental to the class; 
statutes reflecting a belief that a disfavored class needs assistance or protection 
from its own inherent limitations are detrimental to the class.145 The burden, 
however, ought to be on the challenger to show that the statute reflects a stere-

142. Under what appears to be the new mode of bifurcated standing analysis, see Los Angeles v. 
Lyons, 103 S. Ct. 1660, 1676 (1983) (Marshall, J., dissenting) (characterizing majority opinion as hold
ing that standing to seek injunctive relief must be analyzed separately from standing to seek damages), 
a white plaintiff’s attempt to show that an affirmative action program had negative effects on the minor
ity class might raise intriguing standing questions. Since a minority member would clearly have stand
ing, however, even the denial of standing to the white plaintiff would not preclude review of the 
program.

143. 450 U.S. 464 (1981). Justice Brennan suggested that the statute reflected and perpetuated out
moded sexual stereotypes. Id. at 495-96 (Brennan, J., dissenting). A 1964 California Supreme Court 
decision had justified the law on the ground that a young woman

is presumed too innocent and naive to understand the implications and nature of her act. . . . 
The law’s concern with her capacity or lack thereof to understand is explained in part by a 
popular conception of the social, moral and personal values which are preserved by the absti
nence from sexual indulgence on the part of a young woman.

Id. at 495-96 n.10 (Brennan, J., dissenting) (quoting People v. Hernandez, 61 Cal. 2d. 529, 531, 393 P.2d 
673, 674, 39 Cal. Rptr. 361, 362 (1964)).

144. 429 U.S. 190 (1976). Appellants in that case argued that the statute’s acceptance of an earlier 
age of majority for women was probably “derived from Victorian and frontier notions of ‘naturally’ 
and/or ‘divinely’ mandated and stereotyped sex roles,” including “a sentiment that the male ought to 
be the breadwinner of the family” and therefore needed 21 years of parental support before he could 
“successfully] discharge” this responsibility. Brief for Appellants at 5-6, Craig v. Boren, 429 U.S. 190 
(1976); Ginsburg, supra note 121, at 145 {Craig statute “rested on a familiar stereotype: the active boy, 
aggressive and assertive; the passive girl, docile and submissive”); see also Stanton v. Stanton, 421 U.S. 
7 (1975) (statute fixing lower age for termination of child support for females as opposed to males 
unconstitutional because based on “old notionf]” that man needs more education and training).

145. See Modern Equal Protection, supra note 94, at 1043-50 (1979) (racial preference constitutional 
when based on sociohistorical status,” not moral superiority, of one race). 
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otype about inherent rather than societally-based characteristics. This would 
be an easy hurdle to overcome in such cases as Craig and Michael M., but 
would be quite difficult in the case of programs specifically designed to com
pensate for prior discrimination.

This scheme leaves with the legislature, in the first instance, the decision 
whether or not to adopt compensatory reverse classifications and the choice of 
which groups to include.146 A failure to adopt any affirmative action program 
at all is not subject to heightened scrutiny or any other kind of scrutiny be
cause it is not governmental action.147 Moreover, under this analysis, a legisla
tive decision to establish an affirmative action program for blacks but not for 
Hispanics would not be subject to heightened scrutiny unless a Hispanic plain
tiff could show (1) that she was a member of a disfavored class and (2) that the 
legislative decision left her worse off than if no affirmative action program had 
been adopted at all. In the context of a medical school admissions program, 
for example, this second requirement might be satisfied by a Hispanic plain
tiffs showing that she would have been admitted under the normal standards 
had not a black with lesser credentials been given preferential treatment. In 
other words, only a member of a disfavored class actually harmed by the legis
lative favoring of another class could argue that the governmental decision to 
close the category of affirmative action applicants to her class constituted class
based discrimination.

146. See Van Alstyne, supra note 13, at 805-08.
147. A failure to adopt an affirmative action program might, under some circumstances, be subject to 

heightened scrutiny under the disparate impact strand of class-based analysis. See infra notes 152 to 
154 and accompanying text (discussing disparate impact issue).

148. For example, Kenneth Karst and Harold Horowitz have defended affirmative action by arguing 
that it satisfies the “compelling state interest” requirement imposed on suspect classifications. Karst & 
Horowitz, supra note 33, at 965-66; see also citations collected at Ely, supra note 94, at 726 & n.23. This 
approach is particularly vulnerable to abuse insofar as the “compelling state interest” test, to retain its 
vitality, must remain rigid and difficult to manipulate.

John Ely has argued, simply, that a classification scheme by which a majority disadvantages itself is 
not suspect. Ely, supra note 94, at 723. While his conclusion is based on some of the same premises as 
is my argument that the Court ought to focus on classes rather than classifications, it does not ade
quately avoid the appearance of result-oriented partiality towards minorities, nor is it sufficiently tied to 
constitutional principles.

Michael Perry argues that because affirmative action is not based on the premise that whites are “by 
virtue of race morally inferior to . . . nonwhites” and because the preferential treatment accorded 
nonwhites is based on the morally relevant factor “sociohistorical status,” at least some affirmative 
action programs are constitutional. Modern Equal Protection, supra note 94, at 1043-50. Perry’s ap
proach is useful because it points in the right direction: by pinpointing sociohistorical status as the 
relevant factor he implicitly indicates that the focus should be on the attributes of the class members 
and not solely on the distinguishing characteristic. Like Ely, however, Perry fails to justify this selective 
judicial activism on other than pragmatic grounds.

Owen Fiss has undertaken the most elaborate theoretical defense of both affirmative action and 
disparate impact analysis. Fiss, supra note 11. Fiss argues that a better guide for applying the equal 
protection clause is a “group-disadvantaging principle” rather than an antidiscrimination principle. 
His primary justification for the former principle, however, seems to be that it achieves the desired 
results, rather than that it is constitutionally required. See id. at 170-72 (discussing different result 
produced by group-disadvantaging rather than antidiscrimination principle). His approach thus is sub-

Other commentators have defended affirmative action on various constitu
tional grounds, but none has questioned the initial applicability of heightened 
scrutiny to racial or gender-based classifications. Instead, they have argued 
that some type of exception to heightened scrutiny should be carved out for 
reverse or benign suspect classifications.148 A major difficulty with this ap-
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proach is the lack of a coherent and principled method of confining it. As 
Kenneth Karst has noted:

The concern is that if we validate a racial preference for this purpose, 
we cannot be sure where such a validation will lead. Just as the idea 
of equality is “not easily cabined,’’ it may also be difficult to find 
principled limits to the validity of race as a legislative 
classification.149

ject to the criticisms that have been leveled at all substance theorists. See supra notes 55 to 83 and 
accompanying text (criticizing substance model). Fiss also fails to explain adequately the role of height
ened scrutiny in his scheme, although he appears to recognize its usefulness. Fiss, supra note 11, at 167 
(comparing group-disadvantaging principle to heightened scrutiny).

149. Karst & Horowitz, supra note 33, at 973 (footnote omitted). Alexander Bickel made the argu
ment first: “So also one must view as a device of expediency a ‘principle’ that race is a proscribed 
ground of legislative classification, except that it may be used sometimes.” A. Bickel, supra note 59, at 
59; see also A. Bickel, The Morality of Consent 133 (1975) (reverse discrimination turns evalua
tion of racial classifications into “a matter of whose ox is gored”).

150. It may be argued that confining heightened scrutiny to disfavored classes rather than disfavored 
classifications is vulnerable to the same charge of judicial manipulation and inconsistency as the theo
ries discussed supra in note 148. The Court’s doctrine of suspect classifications is itself a judicial inven
tion, however, designed to make logical and practical sense out of an almost limitless clause. See Fiss, 
supra note 11, at 108 (words of equal protection clause “do not state an intelligible rule of decision”). 
As Justice Rehnquist has noted, “the crux of the problem is whether persons are similarly situated for 
the purposes of the state action in issue. Nothing in the words of the Fourteenth Amendment specifi
cally addresses this question in any way.” Trimble v. Gordon, 430 U.S. 762, 780 (1977) (Rehnquist, J., 
dissenting); see also Greenwait, How Empty is the Idea of Equality?, 83 Colum. L. Rev. 1167, 1169, 
1178 (1983) (in absence of substantive criteria, principle of equality provides no guidance as to how 
people should be treated); Karst & Horowitz, supra note 33, at 957 (“judges . . . classify when they 
define the issues of equality”); Principle of Equal Protection, supra note 94, at 1133, 1136 (equality 
“vacuous notion” until we define particular principles defining particular legally protected equalities). 
An example of conflicting definitions of equality may be found in a comparison between the traditional 
belief that truly equal treatment satisfies an equality requirement and Catherine MacKinnon’s position 
that gender equality may in fact require unequal treatment: “To feminism, equality means the eradica
tion not of gender differentiation but of gender hierarchy.” C. MacKinnon, The Future of Women’s 
Rights 2 (Mar. 16, 1982) (unpublished debate with Phyllis Schlafly, Stanford Law School); see also C. 
MacKinnon, Women as Women in Law: On Exceptionality 3 (Oct. 4, 1982) (unpublished address at 
University of Minnesota Law School); cf Regents v. Bakke, 438 U.S. 265, 407 (1978) (opinion of Black- 
mun. J.) (“In order to treat some persons equally, we must treat them differently”). In other words. The 
Slaughterhouse Cases Court’s vision of equal protection, the Carolene Products/^ly vision of equal 
protection, and the MacKinnon vision of equal protection are different conceptions of the concept of 
equal protection. See R. Dworkin, supra note 33, at 134-37 (distinguishing underlying general “con
cept” from more specific “conceptions”); see also G. Calabresi & R. Bobbitt, Tragic Choices 24- 
25 (1978) (advocating equal treatment of “people who [are] relevantly equal,” and discriminating 
among those who are “relevantly unequal”).

If one recognizes the inevitability of some judicial discretion in delineating proscribed classifications, 
but see R. Berger, supra note 1 (limited purposes of fourteenth amendment are clear and should be 
binding on the Court), then the well-established doctrine of suspect classifications affords a good start
ing place for further refinements. The difference between the theory suggested in this Article and those 
discussed supra in note 148 is that while the latter take the doctrine of suspect classifications at face 
value and attempt to find a way around the doctrine’s obvious disfavor of benign discrimination, the 
former approaches the question earlier in the chain of argument, realigning the doctrine of suspect 
classifications so that it is more internally consistent. Such a theory of equal protection is thus superior 
insofar as it offers, within the parameters of acceptable conceptions of equal protection, a more useful, 
practical tool in avoiding the dangers of both the Court’s present approach and the approaches sug
gested by Ely and other commentators. Cf Eisenberg, Disproportionate Impact and Illicit Motive: The
ories of Constitutional Adjudication, 52 N.Y.U. L. Rev. 36, 62 (1977) (“[T]he true test of any equal 
protection theory is not whether its ideal of equality is superior in the abstract; it is first, whether the 

A class-based explanation for heightened scrutiny avoids the appearance of 
creating an exemption for some kinds of race discrimination.150 Moreover, 
any approach that seeks to justify affirmative action by explaining why estab
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lished rules of law should not apply to it is vulnerable as a practical matter 
insofar as it fails to advance any positive position. It is always less persuasive 
to refute one’s opponents by negating their premises than by advancing one’s 
own.151

theory provides an acceptable view of the idea of equality and second, whether in practice the theory 
constitutes an improvement over other mediating principles”).

151. Cf. Rhode, Equal Rights in Retrospect, 1 J.L. & Inequality 1, 15-16 (1983) (same argument 
made in context of explaining political failure of Equal Rights Amendment).

152. The Court has categorically refused to subject neutral statutes with a disparate impact on mi
norities to heightened scrutiny. See, e.g., Mobile v. Bolden, 446 U.S. 55, 62-63, 66-70 (1980); Personnel 
Adm’r v. Feeney, 442 U.S. 256 (1979); Washington v. Davis, 426 U.S. 229 (1976). An earlier Court was 
less harsh, see Hunter v. Erikson, 393 U.S. 385, 390-91 (1969) (unconstitutionality of charter amend
ment making it more difficult to pass fair housing ordinances); but see Washington v. Seattle School 
Dist. No. 1, 458 U.S. 457, 467-87 (1982) (interpreting Hunter as not involving disparate impact), and 
some commentators still contend that disparate impact theory should be an essential part of equal 
protection law. See Eisenberg, supra note 150, at 36 (proposing heightened scrutiny on basis of impact); 
Modern Equal Protection, supra note 94, at 1039-40 (same).

153. See Eisenberg, supra note 150, at 36 (suggesting “causation principle” encompassing causation 
in fact and proximate cause); Perry, supra note 13, at 540 (suggesting focus on “disproportionate racial 
impact” related to prior discrimination); cf. Schnapper, Civil Rights Litigation After Monell, 79 Colum. 
L. Rev. 213, 238-39 (1979) (advocating analogous principle under § 1983).

154. See Modern Equal Protection, supra note 94, at 559-61 (disproportionate impact test between 
strict scrutiny and rational relationship test); cf. Griggs v. Duke Power Co., 401 U.S. 424 (1971) (creat
ing intermediate standard under Title VII); Resident Advisory Bd. v. Rizzo, 564 F.2d 126 (3d Cir. 1977) 
(intermediate scrutiny for disparate impact under Title VIII), cert, denied, 435 U.S. 908 (1978); United 
States v. City of Black Jack, 508 F.2d 1179. 1184-85 (8th Cir. 1974) (balancing test for disparate impact 
under Title VIII), rw7. denied, 422 U.S. 1042 (1975); Comment, Justifying a Discriminatory Effect Under 
the Fair Housing Act: A Search for the Proper Standard 27 UCLA L. Rev. 398 (1979) (same).

2. Disparate Impact

An equally important effect of a class-based analysis is to switch the focus of 
debate from the language of a statute to its impact. The logical differences 
between classification and class suggest that while a challenge on the basis of 
the former is essentially a technical matter—the elimination of all statutes con
taining the offensive words that classify—the latter is more concerned with 
what the statute does than with what it says. Thus, if heightened scrutiny 
means that the Court displays solicitude for the class affected by a statute, 
rather than intolerance for the classification on which the statute is based, the 
Court is freer—perhaps obligated—to consider the disparate impact of a 
facially neutral statute.152 Other commentators have recognized the inherent 
practical problems with extending heightened scrutiny to all statutes which re
sult in disparate impact and have suggested various limitations. For instance, 
heightened scrutiny might be applied only where the disparate impact is the 
direct result of prior discrimination,153 or a standard lower than heightened 
scrutiny but higher than mere rational basis might be applied.154

None of these suggestions can coherently be implemented until it is first 
explained why a neutral statute with a disparate impact is the sort of discrimi
nation that justifies heightened scrutiny in the first place. An analysis based on 
class provides this explanation within the framework of the process model. 
This Article argues that heightened scrutiny is justifiable only in the context of 
an actual disadvantageous effect on a disfavored class. This has both a nar
rowing and a broadening effect on the application of heightened scrutiny.
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First, as suggested in the discussion of affirmative action, heightened scrutiny 
is narrowed to focus only on those actions disadvantaging a minority. Second, 
when the triggering mechanism is shifted from whether a statute classifies on 
the basis of race to whether it disadvantages one particular race, a neutral 
statute with a disproportionately negative impact on a minority meets the trig
gering criterion. It is the recognition that, even under a process model, the 
Court ought to be concerned with classes, not with classifications, that works 
these changes.

B. THE DISAPPEARANCE OF MOTIVATION THEORY

The role of motivation in the foregoing analysis is peculiar but crucial. Mo
tivation provides the essential link between the analysis suggested here and 
process theory (and thus to the Constitution). It forms the overriding frame
work within which each factor must be understood, and yet motivation itself is 
irrelevant to the final result. An accurate assessment of the role of motivation 
should lead process theorists to the same result as that reached by substance 
theorists: when a disfavored class is disadvantaged, it is the result, not the 
intent, that counts.155

155. Many process theorists, because they do not examine the purposes of strict scrutiny, fail to 
recognize that the purportedly race-neutral demand for procedural regularity implies special judicial 
protection for particular classes and thus condemn any “effects” analysis as not within the antidis
crimination principle. See Blumstein, Defining and Proving Race Discrimination: Perspectives on the 
Purpose vs. Results Approach From the Voting Rights Act, 69 Va. L. Rev. 633, 634-35 & n.4 (1983) (only 
purposefully discriminatory conduct can violate nondiscrimination norm); Ely, supra note 30, at 1254- 
60 (suggesting illicit motive in jury selection necessary for heightened judicial review). Owen Fiss 
argues that result-oriented analysis ought to replace the antidiscrimination principle, and fails to per
ceive that the former already follows from the latter. See Fiss, supra note 11, at 107.

156. Naomi Scheman’s critique of the “individualist assumption” provides a philosophical basis for 
the disappearance of motivation. The “individualist assumption” is that “the objects of psychology— 
emotions, beliefs, intentions, virtues, and vices—attach to us singly (no matter how socially we may 
acquire them).” Scheman, Individualism and the Objects of Psychology, in Discovering Reality 225, 
226 (S. Harding & M. Hintikka eds. 1983). She rejects this assumption and contends instead that psy
chological states such as emotions, motives, and beliefs are no more individualistic or atomistic states 
than are such clearly relational states as being a major general, being divorced, or being the most 
popular girl in the class. She thus suggests that it is incorrect to view “intending to do x” as analogous 
to “being five feet tall”; “intending to do x” is rather analogous to “being divorced.” Just as it is not 
possible to determine whether one is “divorced” without examining the particular legal structure gov
erning marriage, it is impossible to determine the motives (or emotional states) of legislators without 
examining the social structure in which they function.

Scheman argues that the individualist assumption stems from the ideology of liberal individualism. 

This transformation of the role of motivation is unsurprising if process the
ory is deconstructed to expose its underlying concerns. The process theorist’s 
attention to motivation is a recognition that the legislative process should be 
permitted to lead to “unfair” results only if those results arise from a proper 
operation of the process, rather than from bias. The role of bias in the legisla
tive process, however, cannot be as narrowly defined as is implied by the 
phrase “legislative motive.” The societal bias against a discrete and insular 
minority inevitably informs, and distorts, the judgment of legislators—who 
are, after all, members of the society. Thus the question of legislative motiva
tion is a question of societal discrimination, and judicial intervention is war
ranted whenever the disadvantaged class is one whose voice cannot be heard 
by the legislature.156
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There is an identifiable progression from legal realism, through early pro
cess theory and Ely’s more sophisticated process theory, to class-based analy
sis. If legal realism recognized the subjectivity of all legal decisionmaking, 
thus raising novel doubts about motivation, early process theory drew on that 
recognition to equate justice with process.157 One substantial flaw in early pro
cess theory is the ease with which procedures may be manipulated by any ill- 
motivated legislator,158 thereby defeating the process theorist’s solution to the 
legal realist’s puzzle. Ely’s process theory attempts to remedy this flaw by pin
pointing the general circumstances under which legislative motivation may be 
suspect. There is an inherent limitation in Ely’s theory, however. The central
ity of motivation to the theory necessarily suggests that “pure” motives, how
ever they are to be demonstrated, can justify even suspicious legislative action. 
Thus Ely must reject strict scrutiny of neutral laws that cannot be shown to be 
improperly motivated, even though such laws have a disproportionate impact 
on minorities. The only exception to this posture is where the impact is so 
substantial as to suggest the likelihood of illicit motivation.159 This Article’s 
progression to a class-based analysis demonstrates that Ely’s requirement of 
improper motivation is an artificial one, derived from a misunderstanding of 
the justifications for selective judicial activism.

She contends that our ordinary attribution of psychological states such as “motivation” to atomistic 
individuals is based on liberalism’s inability to recognize the intersubjectivity of human beings. 
Michael Sandel defines intersubjective conceptions of human beings as those which “allow that in 
certain moral circumstances, the relevant description of self may embrace more than a single, individu
ated human being.” M. Sandel, Liberalism and the Limits of Justice 62 (1982). An intersubjec
tive conception of the human self thus allows us to understand that the motives of an individual 
legislator are not distinct from the beliefs and intentions of other members of the society.

157. See generally G.E. White, Patterns of American Legal Thought 136-50 (1978); Nowak, 
Resurrecting Realist Jurisprudence: The Political Bias of Burger Court Justices, 17 Suffolk U. L. Rev. 
549, 554-60 (1983); Tushnet, Truth, Justice and the American Way: An Interpretation of Public Law 
Scholarship in the Seventies, 57 Tex. L. Rev. 1307, 1314-15 (1979); White, The Inevitability of Critical

36 Stan. L. Rev. 649, 661-63 (1984).
158. For a paradigmatic example of such manipulation, see White, supra note 157, at 663-64: 

Suppose that the [tenure] candidate is first evaluated by a faculty subcommittee whose mem
bers, for their own political and personal reasons, have resolved to deny him tenure. Indeed 
the committee members are quite explicit about this decision: They openly discuss how best 
to accomplish their aim. They resolve to critique his scholarship and teaching in such a way 
as to suggest that he falls below acceptable standards for tenure “on the merits.” Their evalu
ation of the candidate is tainted by their a priori decision to recommend against tenure: They 
manipulate evidence about his teaching, supply criticism of the candidate’s scholarship that 
gives it no credit for its positive contributions, dismiss favorable outside commentary on the 
candidate from other faculty members that are not comments on his teaching and scholarship 
but comments on his personality and lifestyle. They then solemnly announce that, after a full 
evaluation of the candidate’s scholarship, teaching, and service to the institution, they have 
concluded that the candidate fails to meet tenure standards.

White plausibly concludes that this would, in ordinary cases, be deemed compliance with proper proce
dures, at least if the committee’s motivation was not uncovered.

159. See Ely, supra note 30, at 1254-60 (unless statistical evidence overwhelming, convincing evi
dence of random selection will rebut inference of improper motive from statistical disparity).

C. APPLICATION

The class-based analysis suggested in this Article should prove no more dif
ficult to apply than the classification-based analysis the Court currently uses in 
many race and gender cases. The factors currently relied on by the Court to 
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determine whether a classification is suspect in fact depend on the status of a 
particular class,160 and thus are perfectly suited to class-based analysis. In ad
dition to the four specific factors discussed above,161 “traditional indicia of 
suspectness”162 include such things as continuing widespread poverty status, 
confinement to particular roles or jobs, and segregated residential patterns.163 
The paradigmatic case of blacks can serve as a model of a suspect class as well 
as of a suspect classification.

160. See supra notes 111 to 116 and accompanying text (discussing cases deciding whether legislation 
disadvantaging particular group required strict scrutiny).

161. See supra text accompanying note 110 (discussing Court’s use of factors to determine height
ened scrutiny).

162. San Antonio Indep. School Dist. v. Rodríguez, 411 U.S. 1, 28 (1973).
163. See, e.g., Davis, Minority-Dominant Relations 4, 27-30 (1978); MacKinnon, Excerpts from 

MacKinnon/Schlafly Debate, 1 J. L. & Inequality 341, 350 (1983); Wirth, supra note 125, at 347 (mi
norities barred from many socioeconomic opportunities, often geographically segregated, and restricted 
in occupational advancement).

164. See, e.g., Michael M. v. Superior Court, 450 U.S. 464, 476 (1981) (plurality opinion of Rehn
quist, J.) (nothing suggests that men need special protection from the courts); Regents v. Bakke, 438 
U.S. 265, 357 (1978) (opinion of Brennan, J.) (whites as class have no traditional indicia of disfavored 
class); Craig v. Boren, 429 U.S. 190, 219 (1976) (Rehnquist, J., dissenting) (males aged 18 to 20 not 
peculiarly disadvantaged).

165. See supra notes 96 to 110 and accompanying text (discussing court determinations of suspect 
classifications).

166. See Hernandez v. Texas, 347 U.S. 475, 479-80 (1954) (recognizing Hispanics in Jackson County, 
Texas as class deserving of fourteenth amendment protection). Hispanic-Americans exhibit the same 
indicia of historic and continuing discrimination as do blacks: they tend to be clustered at the low end 
of the economic scale, in low-paying and low-prestige occupations, and in poor, ghetto neighborhoods. 
See also Jencks, Discrimination and Thomas Sowell, N. Y. Rev. of Books, Mar. 3, 1983, at 34 (Hispanics 
at bottom of income scale); Lusky, supra note 108, at 1095, 1105 n.72 (Chicanos sizable ethnic group 
held at arm’s length by dominant social groups in United States); Mujica, Bilingualism's Goal, N. Y. 
Times, Feb. 26, 1984, at E17; Romero, Chicanos and Occupational Mobility, in Minorities in the 
Labor Market 66 (P. Bullock ed. 1977) (Chicanos remain concentrated in unskilled and semiskilled 
occupations).

167. See, e.g., Korematsu v. United States, 323 U.S. 214, 235-40 (1944) (Murphy, J., dissenting) 
(describing military’s rationale for incarceration of Japanese-Americans as based on “misinformation, 
half-truths, and insinuations”); G.E. White, supra note 60, at 69-70 (Japanese-Americans “generally 
barred from entry into non-Japanese communities”); Cabezas, Evidence for the Low Mobility of Asian 
Americans in the Labor Market, in Minorities in the Labor Market, supra note 166, at 39 (Asians 
continue to earn less than mean income of whites); Kim & Kim, Asian Immigrants in American Law, 26 
Am. U. L. Rev. 373, 404 (1977) (Asian immigrants typically unemployed or under-employed).

A few examples, already considered by various members of the Court, may 
illustrate. As Justice Brennan and Justice Rehnquist have argued, neither 
whites nor males meet the criteria for disfavored class status.164 The Court 
already considers the question whether to treat as suspect or disfavored such 
groups as illegal aliens, the handicapped, or the poor within the framework of 
class-based rather than classification-based analysis.165 National origin groups 
also raise few problems. The Court has implicitly recognized that Hispanic- 
Americans still face sufficient pervasive discrimination to be considered a dis
favored class.166 Asian-Americans also should be considered a disfavored class 
on the basis of income level, segregated residential patterns, and discrimina
tory treatment.167

There is one group with a unique status in American society: American 
Jews. For Jews, application of the class-based analysis is both difficult and 
troubling. Under a classification-based analysis, religion may be seen as 
analogous to race or national origin and thus treated as a suspect characteris
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tic.168 The class-based theory suggested in this Article, however, requires a 
more detailed examination of the Jewish experience in the United States. Such 
an examination serves as both an example of how to apply the class-based 
analysis, and a concrete illustration of the theoretical foundations of that 
analysis.

168. Religious discrimination also may be treated as a violation of the religion clauses. However, 
claims of discrimination against Jews (as well as other non-Christians) have not fared well in the courts 
under the religion clauses. See Lynch v. Donnelly, 104 S. Ct. 1355 (1984) (city-erected Christmas dis
play not violation of establishment clause); Braunfeld v. Brown, 366 U.S. 599 (1961) (upholding law 
prohibiting retail sale of certain goods on Sundays as applied to Orthodox Jews).

169. See generally N. Belth, A Promise to Keep: A Narrative of the American Encounter 
with Anti-Semitism (1979); N. Belth, Barriers: Patterns of Discrimination Against Jews 
(1958); H. Quinley & C. Glock, Anti-Semitism in America (1979); G. Selznick & S. Steinberg, 
The Tenacity of Prejudice: Anti-Semitism in Contemporary America (1969).

170. See H. Quinley & C. Glock, supra note 169, at 2-5 (discussing stereotypes of Jews); G. Selz
nick & S. Steinberg, supra note 169, at 6-16 (same).

171. See generally ti. Glazer & D. Moynihan, Beyond the Melting Pot 143-44 (1963) (Jewish 
incomes generally exceed those of non-Jews); Goldstein, American Jewry 1970: A Demographic Profile, 
in The Jew in American Society 97, 154-58 (M. Sklare ed. 1974) (median income of Jews well above 
population as a whole); I. Howe, World of Our Fathers: The Journey of the East European 
Jews to America and the Life They Found and Made 609-11 (1976) (Jews disproportionately 
represented among professional and technical occupations in American society).

172. 5V?pN. Glazer & D. Moynihan, supra note 171, at 166-71.
173. See Brief of Queens Jewish Community Council and the Jewish Rights Council as Amici Cu

riae; Brief of Anti-Defamation League of B’nai B’rith, Jewish Labor Committee, National Jewish Com
mission on Law and Public Affairs, et al. as Amici Curiae; Brief of American Jewish Committee, 
American Jewish Congress, et al. as Amici Curiae, Regents v. Bakke, 438 U.S. 265 (1978).

174. ,S><? N. Glazer, American Judaism 181-84 (2d ed. 1972) (ethnic loyalty has become increas
ingly significant component of Judaism); N. Glazer & D. Moynihan, rw/VTznote 171, at 160-61 (group 
social pressure against marriage with non-Jews); Himmelfarb, Research on American Jewish Identity 
and Identification, in Understanding American Jewry 56, 62 (M. Sklare ed. 1982) (American Jews 
tend not to assimilate); I. Howe, supra note 171, at 613, 617-18, 641 (Jews who moved to suburbs kept 
persistent attachment to Jewish identity); Schwartz, Intermarriage in the United States, in The Jew in 
American Society, supra note 171, at 307, 307-08 (many rabbis reluctant to accept intermarriage); M. 
Sklare, Jewish Identity on the Suburban Frontier 291-97 (1967) (Jewish children who assimi
late generally do so against wishes of parents).

Jews have suffered, and to some extent still suffer, from pervasive societal 
discrimination.169 Much of this discrimination is based on negative stereo
types.170 Despite discrimination, however, Jews have achieved a measure of 
political, economic, and social success unequaled by blacks or Hispanics.171 
The concerns engendered by earlier discrimination have surfaced, however, in 
the new affirmative action controversy: Jews, traditionally liberal politi
cally,172 have begun to oppose the “liberal” remedy of affirmative action out of 
fear that quotas cannot be restricted to benign uses.173

Application of the Court’s criteria of suspectness yields an ambiguous an
swer to the question whether Jews are a disfavored class. The criterion of soci
etal relevance is difficult to assess in the case of American Jews. Many Jews 
perceive themselves as dependent upon their children to preserve their culture 
and traditions. Assimilation, the goal of many other ethnic groups, is often 
actively discouraged.174 The desire of many Jews to preserve cultural differ
ences may make application of the irrelevance factor turn on an impossible 
case-by-case analysis. It is only the immutability factor that unequivocally in
dicates that Jews are a disfavored class. Jews are often perceived to be identifi
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able, by both surname and physiognomy, as a distinct group.175 Individual 
Jews may choose not to practice their religion, but that choice does not protect 
them from anti-Semitism; Jewishness thus is effectively immutable.

175. Jews are frequently described as a “race.” Auerbach, Legal Education and Some of Its Discon
tents, 34 J. Legal Educ. 43, 49 (1984).

176. Direct governmental discrimination against Jews would presumably be prohibited by the first 
amendment’s establishment clause. But see supra note 168 (discussing historical lack of success in 
presenting claims of religious discrimination against Jews). The analysis presented here is independent 
of any potential establishment clause violations.

177. For a discussion of non-Jews’ indifference to the negative effect such public observances have
on Jews, see H. Quinley & C. Glock, supra note 169, at 16 (most Americans support singing of 
Christmas carols in schools and are unsympathetic to possible Jewish objections); G. Selznick & S. 
Steinberg, supra note 169, at 49-50 (same). A classic example of non-Jews’ insensitivity to the prob
lem may be found in Justice O’Connor’s concurring opinion in Lynch v. Donnelly, 104 S. Ct. 1355 
(1984). In upholding the public financing and maintenance of a Christmas display including a nativity 
scene, Justice O’Connor simultaneously identified the evil with which the establishment clause is con
cerned as practices that “have the effect of communicating a message of government endorsement . . . 
of religion, id. at 1368, and denied that the municipal erection of a creche has that effect. Id. at 1369. 
The dissent recognized that the city’s practice “relegate[s non-Christians] to the status of outsiders.” Id. 
at 1373 n.7 (Brennan, J., with Marshall, Blackmun & Stevens, JJ., dissenting) (quoting Fox v. City of 
Los Angeles, 22 Cal. 3d 792, 803, 587 P.2d 663, 670, 150 Cal. Rptr. 867, 874 (1978) (Bird, C.J., 
concurring)). r

The issue is complicated by the fact that direct legislative discrimination 
against Jews is rare or nonexistent.176 Most legislation that disadvantages Jews 
does so through a disparate impact and is often the result of apathy or igno
rance rather than hostility. A paradigmatic example of such discrimination 
may be found in the myriad instances of official approval of Christian religious 
observances, from the singing of Christmas carols in schools to the existence of 
several national holidays commemorating Christian festivals.177

For Jews, the class-based analysis’ focus on motivation and process de
mands a more sharply defined approach. Whether to accord this group disfa
vored class status must turn, in each case, on the decisionmaking body and the 
context of the decision. If, for example, a discriminatory decision is made by a 
political body in which Jews are underrepresented in proportion to their repre
sentation in the affected community, heightened scrutiny would be appropriate 
on the grounds that the decision is likely to be the result of nonparticipation, 
prejudice, or indifference—the existence of which is suggested by the fact of 
underrepresentation in conjunction with the other criteria already discussed. 
Moreover, even if the group is proportionately represented in the decisionmak
ing body, the continued existence of private prejudice creates a likelihood that, 
in certain contexts, prejudice has interfered with the individual decisionmak
ing process. The enactment of discriminatory legislation in this context sug
gests that prejudice may have influenced non-Jewish legislators to outvote 
their Jewish colleagues.

Consider two hypothetical statutes passed by a municipality in which Jews 
are proportionately represented in the governing body. The first is a statute 
allowing a tuition tax credit to parents of private school students.178 It is plau
sible to argue that such an enactment should not be subject to heightened scru
tiny. Despite the possibility that such a tax credit might have a 
disproportionately negative impact on Jews, the context of the legislation (aca
demics and education) is one in which Jews are successful, and perhaps even 
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overrepresented.179 180 Imagine, on the other hand, that this same representative 
body passes legislation sanctioning the observance of Christian holidays. Such 
legislation might be subject to heightened scrutiny under the “discriminatory 
context” prong of the proposed analysis because traditional notions of “appro
priate” religious observances incorporate discrimination. Thus, absent a suffi
ciently compelling state interest, such legislation would violate the equal 
protection clause (regardless of whether it also violated the establishment 
clause).

179. See Lipset & Ladd, Jewish Academics in the United States, in The Jew in American Society, 
supra note 171, at 259, 261-62 (Jews constitute large portion of academic community); N. Glazer & D. 
Moynihan, supra note 171, at 146 (majority of New York City’s teaching force and principals Jewish).

180. 430 U.S. 144 (1977).
181. Id. at 162, 165 (opinion of White, J.).
182. Id. at 170 (opinion of Brennan, J.).
183. Id. at 179-80 (opinion of Stewart, J.).
184. 364 U.S. 339 (1960).
185. 430 U.S. at 181 (Burger, C.J., dissenting).

The only recent case in which the Court dealt with legislative action with a 
disparate impact on Jews is UJO v. Carey.'* 0 While a majority of the Court 
could not agree on a rationale, eight Justices upheld a New York City redis
tricting plan that deliberately increased black representation at the expense of 
the Hasidic Jewish community. There were three distinct lines of reasoning 
used by the various Justices. Justice White found that even the use of “specific 
numerical quotas” for black districts was consistent with the equal protection 
clause as long as the redistricting plan “represented no racial slur or 
stigma,”181 suggesting that only hostile discrimination triggers heightened 
scrutiny. Justice Brennan applied less than heightened scrutiny to the redis
tricting plan on the grounds that both it and the Voting Rights Act were “cast 
in a remedial context with respect to a disadvantaged class,”182 suggesting that 
reverse discrimination does not trigger heightened scrutiny. Finally, Justice 
Stewart declined to apply heightened scrutiny on the grounds that the racial 
effect of the plan represented only disparate impact and not purposeful dis
crimination.183 184 None of these rationales adequately explains both the result in 
UJO and the results in other discrimination cases.

Justice White’s position is inconsistent with the Court’s almost unwavering 
refusal to examine or take into account the stigmatizing effects of other in
stances of reverse discrimination: it is inconsistent with the Bakke Court’s re
jection of nonstigmatizing numerical quotas and it is inconsistent with the 
Court’s failure to consider the potentially stigmatizing aspects of the statutory 
rape provision upheld in Michael M. Moreover, this approach would presum
ably validate an attempt to increase Irish-Catholic voting power at the expense 
of blacks if it could be shown that the legislature was truly not motivated by 
racial animus.

Justice Stewart’s position is inconsistent with Gomillion v. Lightfoot,'* 4, as 
Justice Burger’s dissent points out: “If Gomillion teaches anything, I had 
thought it was that drawing of political boundary lines with the sole, explicit 
objective of reaching a predetermined racial result cannot ordinarily be 
squared with the Constitution.”185 The conceded motive for New York’s re
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districting was to create more “ ‘substantial non-white majorities.’ ”186 Justice 
Brennan’s approach fails to consider that this is not purely reverse or benign 
discrimination: there is a distinctly negative effect on another minority— 
Hasidic Jews—and Brennan should have explained why that effect did not 
convert the redistricting plan into a Gomillion situation.

In fact, the result in UJO can be explained by combining all three ap
proaches, and the resulting amalgam fits easily into the analysis suggested in 
this Article. State action that uses nonstigmatizing racial classifications 
(White) to help rather than harm blacks (Brennan) and that has only a dispa
rate impact on Jews (Stewart) in a context and a geographic location in which 
Jews are well-represented, should not trigger heightened scrutiny. All four ele
ments—lack of stigma, no harm to a disfavored racial class, only disparate 
impact on Jews, and an appropriately nondiscriminatory location and con
text—are necessary to the finding that heightened scrutiny is not appropriate. 
A redistricting plan that disadvantaged blacks (Gomillion), or that stigmatized 
blacks as inferior, or that deliberately disadvantaged Jews, or that disadvan
taged Jews in an area where they were already underrepresented in the legisla
ture, would trigger heightened scrutiny.

Conclusion

This Article is, in one sense, a simple exercise in deconstruction. I have tried 
to demonstrate that it is internally inconsistent to limit the implications of pro
cess theory to a demand for even-handed race-neutral legislation. I have also 
offered an alternative vision of the consequences of process theory. It is a vi
sion that moves process incrementally closer to justice and thus is an attempt 
to narrow the widening gap between liberal process theorists and their radical 
critics.187 A process theory of judicial activism is intriguing and persuasive 
because it offers both a link to the Constitution and a principled method of 
identifying the contexts in which judicial activism is appropriate. The chal
lenge for process theorists is to develop a middle course to counter the increas
ing temptation to abandon all attempts at objectivity.188

186. Id. at 152 (opinion of White, J.).
187. See generally Trillin, A Reporter At Large: Harvard Law, The New Yorker, Mar. 26, 1984, at 53 

(noting polarization of Harvard Law School faculty).
188. Failing to possess incontrovertibly sound demonstrative arguments for claims that all 

human beings ought to adopt certain rules of conduct and failing to possess a method, or even 
a glimmer of a method, for constituting such arguments, it may well seem difficult not to feel 
compelled to adopt [a] skeptical attitude ....

Eldridge, On Knowing How To Live: Coleridge’s "Frost At Midnight", 8:1 Phil. & Literature 213, 
214 (1984). 6 s





NOTES

Trading in Commodity Futures Using Nonpublic 
Information

An executive of a large mining corporation has just learned that company 
engineers have discovered a major new deposit of silver. Information about 
the discovery has not yet been made public, and the executive would Eke to 
profit by using the information before other investors acquire it. One way to 
profit would be to purchase stock in the company, because the value of that 
stock is likely to increase when the information becomes public. The executive 
knows, however, that such a purchase would be illegal under federal securities 
law, which prohibits a corporate insider from using nonpublic corporate infor
mation to trade in his own company’s securities.

There is another way for the executive to use the information, however. He 
could take a short position in silver futures contracts, knowing that the in
creased supply of silver resulting from his company’s discovery is likely to 
cause the price of the futures contracts to fall. In contrast to insider trading in 
securities, use of nonpublic information to trade in futures is completely legal.1

1. For a discussion of this example, see Klein, Flash Gordon Could Stump to Be First Chair of US EC, 
Legal Times of Wash. Apr. 27, 1981, at 14 (arguing that trading in futures on nonpublic information as 
unfair to other traders as insider trading in securities).

This note will examine the disparity between the extensive regulation of in
sider trading in securities and the lack of regulation of similar trading in com
modity futures. Part I will explain the essentials of futures trading, and Part II 
will describe current federal regulation of fraud in that trading. The note then 
will argue that trading on nonpublic information in futures is a potentially 
serious problem that can result in unfairness to traders who are not privy to 
such information and that use of nonpublic information to trade in futures 
therefore should be regulated.

Part III will examine the regulation of trading on nonpublic information 
under federal securities laws which prohibit fraud and will describe the two 
theories courts have used in interpreting these antifraud provisions. The 
Supreme Court has held that insider trading in securities violates federal law 
when the trader breaches a fiduciary duty to the shareholders of the corpora
tion whose stock is being traded. The United States Court of Appeals for the 
Second Circuit has found a violation of federal securities law when a trader 
breaches a duty to the source of nonpublic information by misappropriating 
that information and using it while trading. Part IV of this note will contend 
that neither of these theories can be applied effectively to futures trading and 
that therefore an antifraud provision is likely to be unsuccessful in regulating 
trading in futures on nonpublic information.

Part V of this note will recommend that trading in futures on nonpublic 
information be controlled by a prohibition on all trading that involves misap
propriated information, regardless of whether the trading can be characterized

127
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as fraudulent. Such a prohibition is needed to protect investors in the futures 
market from unfair use of nonpublic information by other investors.

I. Commodity Futures Trading

A commodity futures contract is a legally enforceable agreement between 
two parties. The seller (“short”) promises to deliver a particular commodity 
during a specified future month; the buyer (“long”) promises to accept the 
commodity and to pay the price the parties agree upon when they enter into 
the contract.2 Federal law permits trading of a futures contract for a particular 
commodity only on an organized exchange which has been designated as a 
contract market for that commodity by the Commodity Futures Trading Com
mission (CFTC), the federal agency which regulates futures trading.3

2. Leist v. Simplot, 638 F.2d 283, 286 (2d Cir. 1980), ajffd sub nom. Merrill Lynch, Pierce, Fenner & 
Smith V. Curran, 456 U.S. 353 (1982); H.R. Rep. No. 975, 93d Cong., 2d Sess. 130 (1974); 1 P. John
son, Commodities Regulation § 1.03 (1982).

3. 7 U.S.C. § 6 (1982); S. Rep. No. 384, 97th Cong., 2d Sess. 18, 187 (1982); 1 P. Johnson, j-«/>ranote 
2, §§ 1.03, 1.06. There are 11 boards of trade designated as contract markets. The largest is the Chi
cago Board of Trade, on which 59 million contracts were traded during the 1982 fiscal year. Commod
ity Futures Trading Commission, Annual Report 1983 app. 115-19.

4. Leist v. Simplot, 638 F.2d at 286; 1 P. Johnson, supra note 2, § 1.03. A party who enters into a 
com futures contract traded on the Chicago Board of Trade, for example, is obligated to deliver or 
accept 5,000 bushels of No. 2 grade yellow com. Id.

5. Leist V. Simplot, 638 F.2d at 286; H.R. Rep. No. 975, 93d Cong., 2d Sess. 130 (1974); 1 P. John
son, supra note 2, § 1.03. Fewer than 3% of all futures contracts result in delivery. Leist, 638 F.2d at 
286 n.2

6. Leist V. Simplot, 638 F.2d at 286; H.R. Rep. No. 975, 93d Cong., 2d Sess. 129 (1974); 1 P. John
son, supra note 2, § 1.04.

7. Leist v. Simplot, 638 F.2d at 286; 1 P. Johnson, supra note 2, § 1.04. Unlike investment in securi
ties, futures trading is a zero-sum game; for every profit, there is a corresponding loss. Leist, 638 F.2d at 
286-87; 1 P. Johnson, granóte 2, § 1.10.

8. H.R. Rep. No. 975, 93d Cong., 2d Sess. 138 (1974); 1 P. Johnson, supra note 2, § 1.11.
9. Merrill Lynch, Pierce, Fenner & Smith v. Curran, 456 U.S. 353, 359 (1982).

The terms of each futures contract are set by the exchange on which the 
contract is traded. All contracts for a particular commodity are standardized; 
the only term left open for negotiation is price.4 Standardization makes it un
necessary for futures contracts to be settled through delivery of the underlying 
commodity.5 To avoid settlement by delivery each party to a futures contract 
usually enters into a second contract in which the party undertakes an obliga
tion opposite to that undertaken in the first contract. The seller in the first 
contract thus will enter into a contract to buy the same commodity, and the 
buyer will enter into a contract to sell.6 Whether a trade is profitable depends 
upon the difference in price between the original transaction and the second, 
offsetting transaction. The seller profits if prices decrease; the buyer profits if 
prices increase.7

Individuals who trade in commodity futures can be divided into two groups: 
hedgers and speculators.8 Hedgers are traders who have an interest in the cash 
market for the underlying commodity or in profit earned by producing or 
processing the underlying commodity.9 Hedgers trade in commodity futures 
in order to transfer risks inherent in their cash market activities. A hedger 
transfers risk by taking opposite positions in the futures market and the cash 
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market for the same commodity.10 For example, a farmer who plants wheat 
faces the risk that wheat prices will decline by the time the wheat is harvested 
and ready to be sold. To protect against this risk, the farmer may enter into a 
futures contract as a seller of wheat. If prices do decline, the farmer’s profits in 
the futures market will offset his losses in the cash market. Similarly, a flour 
miller who knows he will need to buy the farmer’s wheat when it is marketed 
faces the risk that wheat prices will increase. He can protect himself by enter
ing into wheat futures contracts as a buyer; an increase in prices would make 
the contracts more valuable and thus would offset his losses in the cash 
market.11

Hedging in the futures market protects producers and users of a commodity 
from the effects of precipitous changes in the price of that commodity. In ad
dition, it enables producers and processors to operate on lower profit margins 
and to reduce the prices they charge consumers.12 Futures markets are particu
larly attractive to hedgers because they are highly leveraged—the initial invest
ment required to enter a futures contract, called the margin,13 is only a small 
percentage of the value of the contract.14

Commodity futures traders who are not hedgers are speculators—individu
als who enter the futures market with the hope of profiting from price 
changes.15 The participation of speculators is essential to the existence of fu
tures markets.16 Speculators accept the risks which hedgers want to transfer

10. H.R. Rep. No. 975, 93d Cong., 2d Sess. 133 (1974). See generally 1 P. Johnson, supra note 2, 
§ 1-12.

11. Merrill Lynch, Pierce, Fenner & Smith v. Curran, 456 U.S. at 358; H.R. Rep. No. 975, 93d 
Cong., 2d Sess. 131 (1974).

12. H.R. Rep. No. 975, 93d Cong., 2d Sess. 132-33 (1974).
13. The term “margin” in securities trading refers to the amount of down payment a purchaser must 

make. Id. Though different in some respects, futures margins and securities margins serve similar func
tions. In both instances, margins determine the level of investment required to enter the market and the 
size of the position an investor will be able to control once in the market. Brownstein, Financial Futures 
Trading — A Bright Future or a Bubble Waiting to Burst?, 15 Nat’l J. 2512, 2516 (1983). Futures 
margin levels are established by the exchanges and currently are set at less than 10% of the value of the 
underlying contracts. Reich, Futures: Ready or Not, Here They Come, 17 Institutional Investor 51 
(Mar. 1983) (domestic edition), reprinted in 5 Best of Bus. 87, 88 (Fall 1983). In contrast, securities 
margins are determined by the Federal Reserve Board and currently are set at 50% of the value of the 
stock purchased. Ackerman, Special Issue: Futures Markets and National Policy: An Agenda for the 
1980’s, in Futures — Policy and Prospects for a Dynamic Market 13 (1984) (Nat’l J. Issues 
Book).

14. Reich, supra note 13, at 88. This initial investment, which must be made by both buyer and 
seller, represents a security deposit designed to guard against the risk of default by either party. It 
involves no extension of credit and does not represent a down payment. 1 P. Johnson, supra note 2, 
§ 1.10. If the market price of a contract changes, the party who is disadvantaged by the change—the 
buyer if the price drops, the seller if the price increases—usually will have to make additional margin 
payments. Id.

The relatively small investment needed to enter a futures contract is one reason for the popularity of 
futures trading. As one observer noted:

The lure of playing is that nothing else can return profits so big so quickly as futures. The 
reason is the leverage ... a wheat contract valued at $10,000 can be yours for as little as $500. 
The dark side of futures is that you can lose far more than you invest. There is no bottom to a 
futures contract. If you sell wheat short and it keeps going up in price, that $500 can end up 
costing you $20,000 or $30,000.

Kleinfield, The Fast Track of Futures Trading, N.Y. Times, Dec. 4, 1983, § 6 (Magazine), at 73.
15. IP. Johnson, supra note 2, § 1.14.
16. Merrill Lynch, Pierce, Fenner & Smith v. Curran, 456 U.S. at 359. 
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and provide the liquidity necessary to the proper functioning of the markets.17 
Before 1972, commodity futures contracts existed only for agricultural prod

ucts, industrial materials such as wood products and petroleum products, and 
metals.18 Futures trading of foreign currencies began in 1972, but it was not 
until the 1974 enactment of the Commodity Futures Trading Commission 
Act19 that the explosion of futures trading in financial instruments began.20 
The definition of “commodity” in the 1974 Act included “all services, rights, 
and interests in which contracts for future delivery are presently or in the fu
ture dealt in.”21 The virtually unlimited breadth of this definition permitted 
the development of new kinds of “financial futures” contracts, including fu
tures contracts on Eurodollars, Government National Mortgage Association 
securities, certificates of deposit, commercial paper, Treasury bills, bonds, and 
notes, and stock indexes.22 Financial institutions and corporations thus can

17. SEC/CFTC Jurisdictional Issues and Oversight - Part 1: Hearings on HR 5447, H.R 5515, HR. 
6156 Before the Subcomm, on Telecommunications, Consumer Protection, and Finance of the House 
Comm, on Energy and Commerce, 97th Cong., 2d Sess. 93-94 (1982); H.R. Rep. No. 975, 93d Cong., 2d 
Sess. 138 (1974), quoted in Merrill Lynch, Pierce, Fenner & Smith v. Curran, 456 U.S. at 359 n.ll. 
Philip Johnson explained the role of speculators in providing market liquidity:

[I]t is highly unlikely that the commercial world’s need for futures contracts at any given time 
will be exactly balanced between long and short contracts. Commodity investors are admitted 
access to these markets in order to fill the demand for futures contracts even when no com
mercial firm has an interest in doing so ... .

1 P. Johnson, supra note 2, § 1.16.
There is some overlap between hedgers and speculators. Speculators may take positions in the cash 

market for a commodity, while hedgers may adjust the number of futures contracts they buy or sell 
according to their expectations about price changes. Leist, 638 F.2d at 288.

18. H.R. Rep. No. 565, Pt. 2, 97th Cong., 2d Sess. 5 (1982); Commodity Futures Trading Com
mission, Annual Report 1983 app. 121-24.

19. Pub. L. No. 93-463, 88 Stat. 1389 (1974).
20. See H.R. Rep. No. 565, Pt. 2, 97th Cong., 2d Sess. 5-6 (1982) (volume of trading in financial 

futures in 1981 almost double volume of trading in all futures 10 years earlier).
21. 7 U.S.C. § 2 (1982); see 1 P. Johnson, supra note 2, § 1.01 (definition includes “virtually any

thing that is or becomes the subject of futures trading, intangible as well as tangible”). Futures trading 
in onions is not permitted. 7 U.S.C. § 13-1 (1982). Congress also has refused to allow the CFTC to 
approve any futures contract on a single corporate or municipal security. 7 U.S.C. § 2a(v) (1982).

22. Commodity Futures Trading Commission, Annual Report 1983 app. 121-24. Financial 
futures accounted for about one-third of the total volume of futures contracts traded in 1983. Wall St. 
J., Jan. 3, 1984, at 7, col. 1 (figures through November).

The fastest-growing financial futures have been the futures contracts on stock indexes; trading in 
these futures has skyrocketed since their introduction in 1982. Ackerman, supra note 14, at 13; Wall St. 
J., Apr. 5, 1983, at 1, col. 6. The development of futures on stock indexes occurred after the CFTC and 
the Securities Exchange Commission (SEC) reached an agreement concerning the jurisdiction of the 
two agencies, which had been an area of contention since the establishment of the CFTC. T. Russo, 
Regulation of the Commodity Futures and Options Markets § 10.24 (1983). Under the terms 
of the jurisdictional accord announced December 7, 1981, the CFTC has authority to designate contract 
markets for trading of futures contracts on securities groups or indexes (but not on individual corporate 
or municipal securities) if the futures contracts meet certain requirements. Settlement of the contract 
must be in cash or by means other than the delivery of a corporate or municipal security, trading in the 
contract must not be susceptible to manipulation of the price of the contract or the price of any underly
ing security, option, or index, and the group or index of securities on which the contract is based must 
include predominantly the securities of unaffiliated issuers and must reflect the market for all publicly 
traded securities or a substantial segment of that market. CFTC and SEC Jurisdictional Agreement: 
Proposed Legislation, [1980-1982 Transfer Binder] Comm. Fut. L. Rep. (CCH) fl 21,332 (Feb. 2, 1982). 
These restrictions on the designation of contract markets for trading in stock-index futures were en
acted into law as part of the 1982 reauthorization of the CFTC. 7 U.S.C. § 2a(ii) (1982).

The statute also gives the SEC power to veto any proposed stock-index futures contract submitted to 
the CFTC for approval on or after December 9, 1982. With respect to proposals submitted before that 
date, the CFTC must consult with the SEC, give the SEC an opportunity to object to the contract 
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use financial futures to hedge against risks in the same way that individuals 
and businesses involved in marketing agricultural products traditionally have 
used agricultural futures.* 23 The difference is in the nature of the risks hedged 
against: financial futures allow hedging against risks of change in interest 
rates, exchange rates, and stock prices.24

market designation, and consider the SEC’s objections before deciding whether to make the designa
tion. 7 U.S.C. § 2a(iv) (1982). This provision represents a compromise between the terms of the CFTC- 
SEC jurisdictional accord and the contract designation procedure written into the House bill by the 
House Energy and Commerce Committee, which expressed concern that this part of the accord “was 
inadequate to protect the interests of investors in the securities markets and the integrity of those mar
kets.” H.R. Rep. No. 565, Pt. 2, 97th Cong., 2d Sess. 18 (1982); wH.R Rep. No. 964, 97th Cong., 2d 
Sess. 37-38 (1982) (conference report adopting compromise position).

For a description of the controversy surrounding possible use of nonpublic information in trading 
stock-index futures, see infra note 134.

23. H.R. Rep. No. 565, Pt. 2, 97th Cong., 2d Sess. 5-6 (1982); S. Rep. No. 384, 97th Cong., 2d Sess. 19 
(1982).

24. Plottner, Financial Futures Cut Risk, 5 Best of Bus. 89 (1983). The interest rate futures, such as 
futures on Treasury bonds, are widely used for hedging. As of July, 1983, large commercial traders 
(presumably hedgers) held one-third of the long positions in Treasury bond futures contracts and more 
than one-half of the short positions. Brownstein, supra note 13, at 2513. For example, the Federal 
National Mortgage Association (Fannie Mae) used T-bond and T-note futures in June, 1983, when it 
committed to purchase mortgages from lenders at an interest rate of 13.3%. In order to pay for the 
mortgages, Fannie Mae planned to issue bonds at an interest rate of about 11%. Knowing that interest 
rates might rise before it could issue the bonds in August, Fannie Mae went short in Treasury bond and 
Treasury note futures. When interest rates in fact increased between June and August, Fannie Mae was 
forced to sell its bonds at 11.7%. Since the agency profited from the increase in interest rates (and 
resulting decrease in the price of the Treasury futures), its effective cost of borrowing dropped to only 
10.1%. Fannie Mae’s actions have been described as “a textbook example of a successful hedge using 
an interest rate future.” Brownstein, supra note 13, at 2516.

Stock-index futures may not be as useful for hedging. These futures have not been widely used by 
institutional investors with large stock portfolios, who represent the most likely hedgers in these futures 
contracts. Id. at 2513-14; Wall St. J., Apr. 5, 1983 at 19, col. 2. Stock-index futures have been attacked 
as mere gambling vehicles which siphon capital away from more productive investments. Brownstein, 
supra note 13, at 2516-17; Reich, supra note 14, at 92. Concerns of this kind prompted Congress to 
order the Federal Reserve Board, the SEC, and the CFTC to conduct a study of the effects on the 
economy of trading in futures and options. Seel U.S.C. § 26(a) (1982) (requiring agencies to conduct 
study and report to Congress by Sept. 30, 1984).

Futures exchanges have proposed a variety of new contracts on other kinds of economic measures. 
More than 30 requests for contract market designation are now pending before the CFTC, including 
proposals for futures contracts on new car sales, housing starts, corporate earnings, and the consumer 
price index. Wall St. J., Jan. 16, 1984, at 34, cols. 3-4.

25. 2 P. Johnson, supra note 2, § 4.01. The initial attempt at federal regulation of futures trading, 
the Future Trading Act of 1921, 42 Stat. 187 (1921), was struck down by the Supreme Court as an 
unconstitutional exercise of the taxing power. Hill v. Wallace, 259 U.S. 44 (1922). It was replaced by 
the Grain Futures Act of 1922, 42 Stat. 998 (1922), which established the Grain Futures Administration 
within the Department of Agriculture and initiated the current regulatory scheme which requires that 
futures be traded only on designated contract markets. S. Rep. No. 384, 97th Cong., 2d Sess. 11-12 
(1982); 2 P. Johnson, supranolt 2, § 4.01. The Act was amended in 1936 and renamed the Commodity 
Exchange Act. 49 Stat. 1491 (1936). The Grain Futures Administration became the Commodity Ex
change Authority, and the 1936 Act gave it broader power to regulate directly exchange members, 
traders, and brokers and extended its regulatory authority to include specified commodities other than 
grains. S. Rep. No. 384, 97th Cong., 2d Sess. 12 (1982). The Commodity Futures Trading Commission 
Act of 1974, Pub. L. No. 93-463, 88 Stat. 1389 (1974), made sweeping changes in federal regulation of 
futures trading. S. Rep. No. 384, 97th Cong., 2d Sess. 14 (1982). The Act established the Commodity 
Futures Trading Commission as an independent regulatory agency and gave it exclusive jurisdiction 
over transactions involving futures contracts. 7 U.S.C. §§ 4a(a)(l)-(2) (1982). The Act contains a “sun
set provision under which the Commission must be reauthorized by Congress after a fixed number of 

II. Federal Regulation of Fraud in Commodity Futures Trading

The federal government has regulated futures trading since 1922.25 Since 
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1936, when Section 4b of the Commodity Exchange Act26 was enacted, the 
elimination of fraud in futures transactions has been a major purpose of gov
ernment regulation of futures trading.27 Section 4b serves basically the same 
function for futures trading as Section 10(b) of the Securities Exchange Act of 
1934 does for trading in securities.28 Like Section 10(b), Section 4b is a general 
prohibition of fraud rather than an enumeration of specific unlawful 
practices.29

years. 7 U.S.C. § 4a (1982). The Commission was reauthorized in 1978, Pub. L. No. 95-405, 92 Stat. 
865 (1978), and in 1982, Pub. L. No. 97-444, 96 Stat. 2294 (1982).

26. 7 U.S.C. § 6b (1982).
27. Section 4b provides:

It shall be unlawful ... for any person, in or in connection with any order to make, or the 
making of, any contract of sale of any commodity for future delivery ... for or on behalf of 
any other person . . .

(A) to cheat or defraud or attempt to cheat or defraud such other person;
(B) willfully to make or cause to be made to such other person any false report or statement 

thereof. . .
(C) willfully to deceive or attempt to deceive such other person by any means whatsoever 

in regard to any such order or contract ....
7 U.S.C. § 6b (1982).

28. 15 U.S.C. § 78j(b) (1982); see 2 P. Johnson, supra note 2, § 5.39; infra note 46 and accompanying 
text (discussing § 10(b)). In recommending passage of the 1936 legislation, the House Committee on 
Agriculture stated:

Since the passage of the Securities Exchange Act of 1934 there has been observed an increas
ing tendency on the part of professional speculators to transfer their activities from the secur
ity markets to the commodity markets, a tendency which makes the enactment of this bill 
without further delay of vital importance.

H.R. Rep. No. 421, 74th Cong., 1st Sess. 21 (1935).
The CFTC has adopted three antifraud regulations pursuant to § 4b. The regulations prohibit fraud 

in connection with commodity option transactions, 17 C.F.R. § 32.9, fraud in connection with transac
tions in futures contracts other than on domestic contract markets. 17 C.F.R. § 30.02, and fraud in 
connection with transactions in silver or gold bullion or bulk coins, 17 C.F.R. § 31.3.

29. Nevertheless, Section 4b specifically makes it unlawful for:
any person, in or in connection with any order to make, or the making of, any contract of sale 
of any commodity for future delivery ... to bucket such order, or to fill such order by offset 
against the order or orders of any other person, or willfully and knowingly and without the 
prior consent of such person to become the buyer in respect to any selling order of such 
person, or become the seller in respect to any buying order of such person.

7 U.S.C. § 6b(D) (1982).
Another provision of the Commodity Exchange Act prohibits fraud and misrepresentation by com

modity trading advisors and commodity pool operators. 7 U.S.C. § 6o (1982). The wording of this 
section is almost identical to that of § 10(b). 2 P. Johnson, supra note 2, at § 5.39.

30. 7 U.S.C. § 6b (1982).
31. See ACLI Int’l Commodity Serv., Inc. v. Banque Populaire Suisse, [1982-1984 Transfer Binder] 

Comm. Fut. L. Rep. (CCH) U 21,609 (S.D.N.Y. 1982); Gordon v. Shearson Hayden Stone, Inc., [1980- 
1982 Transfer Binder] Comm. Fut. L. Rep. (CCH) H 21,016 (1980) ajf’d sub nom., Shearson, Loeb, 
Rhoades, Inc. v. CFTC, No. 80-7217 (9th Cir. Feb. 12, 1982); 2 P. Johnson, supra note 2, § 5.40; T. 
Russo, supra note 22, § 12.31.

Section 4b prohibits fraud in futures transactions entered into “for or on 
behalf of any other person.”30 Because of this language, Section 4b has been 
interpreted to apply only to fraud by a fiduciary.31 In most cases brought 
under Section 4b, the defendant is a futures commission merchant (broker) or 
associated person (salesperson) accused of defrauding a customer. Defrauded 
customers frequently use Section 4b to press claims that a futures commission 
merchant or associated person has engaged in “churning” (excessive trading 
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designed to increase commissions) or unauthorized trading for a customer’s 
account.32

There is a large difference between the antifraud provisions of federal laws 
regulating futures and those laws regulating securities. Section 10(b), and rule 
I0b-533 promulgated under it, have been used extensively to regulate trading 
on nonpublic information, usually called “insider trading,”34 in securities.35 
The prohibition against insider trading, endorsed by the courts36 and by Con
gress,37 is based on the perceived unfairness of allowing traders to profit 
through use of information that is unavailable to others in the market.38 There 
has been no corresponding federal regulation of trading on nonpublic infor
mation in commodity futures, however.39

Nevertheless, it seems clear that such insider trading may occur in futures 
markets. A member of the governing board of a futures exchange could, for 
example, use nonpublic information concerning market positions of other 
traders to make profitable trades. A corporate executive who knew of a pend
ing announcement of increased production of a particular commodity or a 
large sale of that commodity could use that information to trade in futures 
before the information was made public. An employee of a government 
agency or private firm that publishes statistics which affect futures markets,

32. 2 P. Johnson, supra note 2, §§ 5.45-.46; T. Russo, supra note 22, § 12.32.
33. 17 C.F.R. § 240.10b-5; see infra note 47 and accompanying text (discussing rule 10b-5).
34. This note will use the term “insider trading” to refer to trading in securities using nonpublic 

information. Trading on nonpublic information in futures cannot accurately be called “insider trad
ing,” since there is no real analogy in futures to the corporate insider in securities. See infra note 123 
and accompanying text (discussing futures trading “insiders”).

35. See infra notes 46 to 47 and accompanying text (discussing insider trading in securities).
36. See infra notes 55 to 80 and accompanying text (discussing securities insider trading case law).
37. 5^ H.R. Rep. No. 355, 98th Cong., 1st Sess. 5 (1983) (insider trading “is unfair and inconsistent 

with the investing public’s legitimate expectation of honest and fair securities markets where all partici
pants play by the same rules”).

38. Langevoort, Insider Trading and the Fiduciary Principle: A /’¿»TZ-Chiarella Restatement, 70 Calif. 
L. Rev. 1, 2 (1982).

39. SEC/CFTC Jurisdictional Issues and Oversight-Part 2: Hearings on H.R. 5447, H.R. 5515, H.R. 
6156 Before the Subcomm, on Telecommunications, Consumer Protection, and Finance of the House 
Comm, on Energy and Commerce, 97th Cong., 2d Sess. 405 (1982) (testimony of Philip Johnson, Chair
man, CFTC); H.R. Rep. No. 565, Pt. 2, 97th Cong., 2d Sess. 10-11 (1982). The Commodity Exchange 
Act does prohibit CFTC employees from trading on nonpublic information or passing that information 
to other traders. 7 U.S.C. § 13(d)-(e) (1982); see infra note 141 (discussing prohibition).

The 1982 CFTC reauthorization bill adopted by the House of Representatives contained an amend
ment prohibiting insiders from engaging in commodity futures transactions. 128 Cong. Rec. H7521 
(daily ed. Sept. 23, 1982). The bill defined an “insider” as any individual with access to nonpublic 
information about large cash or futures trading positions to which the individual was not a party. Id. 
The prohibition on trading by insiders was proposed during House floor debate by Rep. Neal Smith of 
Iowa, who stated: “It would prohibit the officers of corporations that have access to their company’s 
future trading information from trading on their own account.” Id. The Senate version of the bill did 
not prohibit trading on nonpublic information; instead, it required the CFTC to study insider trading, 
which it defined in basically the same way as did the House bill. 128 Cong. Rec. S13103 (daily ed. 
Oct. 1, 1982). The CFTC urged that the House-Senate Conference Committee considering the bill 
reject the House version, arguing that the prohibition on trading by insiders could prevent floor brokers 
and futures commission merchants (who know their customers’ positions in the market) from trading 
and therefore could “outlaw futures trading as commonly conducted.” Letter from Philip Johnson, 
Chairman, CFTC to E. de la Garza, Chairman, House Comm, on Agriculture (Nov. 22, 1982) at 9 
[copy on file at the Georgetown Law Journal]. The Conference Committee adopted the Senate provi
sion. H.R. Rep. No. 964, 97th Cong., 2d Sess. 45-46 (1982); 7 U.S.C. § 26(b) (1982); see generally John
son, Act Seeks to Halt Futures Trading on ‘Nonpublic’ Data, 6 Legal Times of Wash. 12, 15 (Sept. 26, 
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such as crop forecasts, might be able to use advance knowledge of those statis
tics to profit by trading in futures. In each of these situations, one trader would 
have the opportunity to profit by using nonpublic information that other trad
ers could not acquire.

Trading in futures using material, nonpublic information seems no less un
fair than trading on nonpublic information in securities.40 Indeed, trading on 
nonpublic information in futures markets may in fact be more unfair because 
every futures transaction that profits one trader necessarily involves an 
equivalent loss by another trader.41 Thus, whenever one futures trader profits 
by using nonpublic information, a trader who does not have the information 
suffers a direct loss. Because of the virtually unlimited risk inherent in futures 
transactions, that loss may be enormous.42

40. Klein, supra note 1, at 14.
41. See supra note 7 (noting “zero-sum” aspect of futures trading).
42. See supra note 14 and accompanying text (discussing low margins and price volatility in futures 

trading).
43. See Wall St. J., Feb. 16, 1984, at 1, col. 6 (futures prices change “in the blink of an eye”); N.Y. 

Times, Dec. 4, 1983, § 6 (Magazine), at 112 (futures trader usually holds contracts “seconds or fractions 
of seconds”); Wall St. J., Apr. 5, 1983, at 19, col. 1 (price of futures can rise substantially in less than 
one minute).

44. Cf. TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449 (“An omitted fact is material [under 
rule 14a-9] if there is a substantial likelihood that a reasonable shareholder would consider it important 
in deciding how to vote”).

45. Cf. H.R. Rep. No. 565, Pt. 2, 97th Cong., 2d Sess. 13-14 (1982) (Committee on Energy and 
Commerce concerned about regulatory disparities between CFTC and SEC in area of customer protec
tions). For example, the CFTC does not require a futures commission merchant to consider a cus
tomer’s financial situation and objectives before recommending a particular investment to that 
customer. 1 P. Johnson, ru/vanote 2, §§ 3.105-3.106; see generally Smith, The Commodity Futures 
Trading Commission and Suitability: Now You See It, Now You Don t, 60 Den. L.J. 613 (1983).

46. 15 U.S.C. 78j(b) (1982). Section 10(b) provides:
It shall be unlawful for any person, directly or indirectly, by the use of any means or instru
mentality of interstate commerce or of the mails, or of any facility of any national securities 
exchange— (b) To use or employ, in connection with the purchase or sale of any security 
registered on a national securities exchange or any security not so registered, any manipula
tive or deceptive device or contrivance in contravention of such rules and regulations as the 
Commission may prescribe as necessary or appropriate in the public interest or for the protec
tion of investors.

Several other factors may make regulation of trading on nonpublic informa
tion in futures even more necessary than regulation of such trading in securi
ties. First, futures trading is an extremely fast-moving process; possession of 
relevant information even a few minutes before it is made public could allow a 
trader to profit enormously from use of that information.43 Second, futures 
markets are sensitive to very small increments of information. Information 
that has only the slightest bearing on a market may be material because it is 
likely to cause that market to move in a predictable direction.44 Finally, under 
federal laws, futures traders receive fewer investor protections than do inves
tors in securities.45

III. Regulation of Trading on Nonpublic Information Under 
Federal Securities Laws

Trading in securities on nonpublic information has been regulated under 
Section 10(b) of the Securities Exchange Act of 193 446 and rule 10b-547 
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promulgated by the Securities Exchange Commission under that statute. 
Neither the statute48 nor the rule49 explicitly addresses insider trading;50 conse-

Id.
The federal securities laws include several other broad antifraud provisions, including § 17(a) of the 
Securities Act of 1933, 15 U.S.C. 77q(a) (1982), § 15(c)(1) of the Securities Exchange Act of 1934, 15 
U.S.C. § 78(o)(c)(l) (1982), and § 206 of the Investment Advisers Act of 1940, 15 U.S.C. § 80b-6 (1982).

47. 17 C.F.R. §240.10b-5. Rule 10b-5 provides:
It shall be unlawful for any person, directly or indirectly, by the use of any means or instru

mentality of interstate commerce, or of the mails or of any facility of any national securities 
exchange,

(a) To employ any device, scheme, or artifice to defraud,
(b) To make any untrue statement of a material fact or to omit to state a material fact 

necessary in order to make the statements made, in the light of the circumstances under which 
they were made, not misleading,

(c) To engage in any act, practice, or course of business which operates or would operate as 
a fraud or deceit upon any person, in connection with the purchase or sale of any security.

Id.
Although the Commodity Exchange Act gives the CFTC exclusive power to regulate trading in com

modity futures, 7 U.S.C. § 2 (1982), some courts have held that defrauded commodities traders may still 
bring private actions under federal securities laws, specifically § 10(b) and rule 10b-5. T. Russo, supra 
note 22, § 10.20 (1983); see generally Johnson, The Commodity Futures Trading Commission Act: Pre
emption as Public Policy, 29 Vand. L. Rev. 1, 32-36 (1976) (arguing that such actions should not be 
permitted). A majority of courts have refused to allow these actions, holding that the CFTC’s exclusive 
regulatory jurisdiction over futures trading precludes any action under federal securities statutes. Gon
zalez v. Paine, Webber, Jackson & Curtis, Inc., [1982-1984 Transfer Binder] Comm. Fut. L. Rep. 
(CCH) (I 21,615 (S.D.N.Y. 1982); Dart Partnership v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 
[1980-82 Transfer Binder] Comm. Fut. L. Rep. (CCH) U 21,129 (D. Md. 1980); Fairchild, Arabatzis & 
Smith, Inc. v. Prometco Co., 470 F. Supp. 610 (S.D.N.Y. 1979); Hofmayer v. Dean Witter & Co., 459 
F. Supp. 733 (N.D. Cal. 1978); Bartels v. International Commodities Corp., 435 F. Supp. 865 (D. Conn. 
1977). Cf. American Grain Ass’n v. Canfield, Burch & Mancuso, 530 F. Supp. 1339 (W.D. La. 1982) 
(private actions under federal statutes but not under SEC rules may be maintained; § 10(b) forbids only 
activities prohibited by SEC rules and therefore defrauded commodities trader has no cause of action 
under § 10(b)); Westlake v. Abrams, 504 F. Supp. 337 (N.D. Ga. 1980) (same). Even if a court is 
willing to allow such actions, the plaintiff must show that the alleged fraud occurred “in connection 
with the purchase or sale of any security” as required by § 10(b) and rule 10b-5. Although a commodi
ties futures contract is not itself a security, SEC v. Continental Commodities Corp., 497 F.2d 516, 520 
n.9 (5th Cir. 1974); Milnarik v. M-S Commodities, Inc., 457 F.2d 274, 275 n.l (7th Cir.), cert, denied, 
409 U.S. 862 (1972), a few courts have allowed defrauded commodities traders to bring private actions 
under § 10(b) and rule 10b-5 when the underlying commodity is a security. Fisher v. Dean Witter 
Reynolds, Inc., 526 F. Supp. 558, 560 (E.D. Pa. 1981); Paine, Webber, Jackson & Curtis, Inc. v. Cona
way, 515 F. Supp. 202, 210 (N.D. Ala. 1981).

48. Section 10(b) is usually referred to as a “catchall” provision. See Chiarella v. United States, 445 
U.S. 222, 226 (1980) (Section 10(b) intended to be “catchall clause to prevent fraudulent practices”); 
Ernst & Ernst v. Hochfelder, 425 U.S. 185, 203 (1976) (same). The “meager” legislative history of 
§ 10(b) makes no mention of insider trading. 5 A. Jacobs, Litigation and Practice Under Rule 
10b-5 § 5.01 (2d ed. 1983); see Chiarella, 445 U.S. at 226 (legislative history of § 10(b) not helpful in 
determining scope of liability for insider trading); Ernst & Ernst, 425 U.S. at 204 (legislative history 
does not address scope of § 10(b)). The legislative history of the 1934 Act does contain expressions of 
congressional concern about insider trading in the context of § 16(b) of the Act, 15 U.S.C. § 78p(b) 
(1982). See S. Rep. No. 792, 73d Cong., 2d Sess. 9 (1934) (Section 16(b) designed to deter corporate 
insiders from using inside information to trade in securities); H.R. Rep. No. 1383, 73d Cong., 2d Sess. 
13-14 (1934) (same). Section 16(b) allows the issuer of an equity security to recover any profits realized 
by a beneficial owner, director, or officer of the issuer through purchase and sale or sale and purchase of 
the security within a six-month period. The statute does not require any showing that the insider used 
nonpublic information in trading.

49. The administrative history of rule 10b-5, which was promulgated before the enactment of the 
Administrative Procedure Act, consists only of a statement that the SEC believed its adoption to be 
‘necessary and appropriate in the public interest and for the protection of investors.” 7 Fed. Reg. 3804 
(1942); see Chiarella, 445 U.S. at 226 (administrative history does not discuss possibility that nondisclo
sure of information might violate 10b-5); 5 A. Jacobs, supra note 48, § 5.02 (“administrative history of 
10b-5 is so scant that courts have not often been guided by it”).

50. Langevoort, supra note 38, at 2-3. The only direct prohibition of trading on material, nonpublic 
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quently, the prohibition against insider trading has been developed largely 
through judicial interpretation.* 51

information in federal securities laws is contained in rule 14e-3, 17 C.F.R. § 240.14e-3, adopted pursu
ant to § 14(e) of the Securities Exchange Act, 15 U.S.C. § 78n(e) (1982). Rule 14e-3 requires any indi
vidual who has material, nonpublic information concerning a tender offer either to abstain from trading 
stock affected by the tender offer or to disclose the information before trading. See generally Note, 
Trading on Material, Nonpublic Information Under Rule 14e-3, 49 Geo. Wash. L. Rev. 539 (1981).

Congress recently enacted the Insider Trading Sanctions Act of 1984, Pub. L. No. 98-376, which gives 
the SEC authority to seek a civil penalty of as much as three times the profit an individual gains from 
insider trading in violation of federal securities laws. Id. § 2. The House Committee on Energy and 
Commerce considered including a definition of insider trading in its version of the bill, H.R. 559, 98th 
Cong., 1st Sess. (1983). The Committee ultimately decided not to write a definition of insider trading 
into the bill and expressed concern that “any effort to define insider trading would result in, at best, a 
slightly less generalized rule than 10b-5 and, at worst, a rule that leaves gaping holes . . . ' large enough 
to drive a truck through.’ ” H.R. Rep. No. 355, 98th Cong., 1st Sess. 14 (1983).

51. Langevoort, supra note 38, at 3.
52. See Chiarella v. United States, 445 U.S. 222, 227-28 (1980) (failure to disclose material informa

tion fraudulent under common law only when party possessing information under duty to disclose).
53. Restatement (Second) of Torts § 551(1) (1965).
54. Id. §551(2)(a).
55. 401 F.2d 833 (2d Cir. 1968) (en banc), cert, denied, 394 U.S. 976 (1969).
56. Id. at 852.
57. 40 S.E.C. 907 (1961).
58. Id. at 910. In Cady, Roberts, the SEC held that a broker had violated § 10(b) and rule 10b-5 

when he sold shares in Curtiss-Wright Corporation after learning from a director of Curtiss-Wright 
that the corporation was about to reduce its quarterly dividend. Id. at 911. This information had not 

The insider trading cases in the securities area reflect a continuing tension 
between the desire to prohibit all unfair use of nonpublic information and the 
need to make the prohibited activities fit within the language of Section 10(b) 
and rule 10b-5, which focus specifically on fraud. Because the federal securi
ties laws do not define fraud, courts have interpreted the antifraud provisions 
of Section 10(b) and rule 10b-5 by relying on common law concepts of fraud.52 
Insider trading involves nondisclosure by one party to a business transaction of 
information material to that transaction. Under common law, a party to a 
business transaction is required to disclose facts material to the transaction 
only if he is under a duty to disclose those facts.53 There is no generalized duty 
to disclose; rather, such a duty arises only under certain circumstances, such as 
when a fiduciary relationship exists between the parties.54 The narrow com
mon law definition of fraud suggests that, in most cases in which a party uses 
nonpublic information to invest in securities, the party’s conduct, while per
haps unfair, cannot be considered fraudulent.

Initially the courts ignored the antifraud wording of Section 10(b) and rule 
10b-5 and expanded liability under the federal securities laws to encompass all 
trading on material nonpublic information. In SEC v. Texas Gulf Sulphur 
Co.,55 the United States Court of Appeals for the Second Circuit held that 
officers, directors, and employees of Texas Gulf Sulphur (TGS) violated rule 
10b-5 when they purchased TGS stock and options with knowledge of success
ful drilling activity that had not yet been made public.56 57 The court relied on 
the SEC’s decision in Cady, Roberts & Co.,51 in which the Commission took an 
expansive view of the antifraud provisions: “[Section] 10(b) . . . and [rule] 
10b-5 are broad remedial provisions aimed at reaching misleading or deceptive 
activities, whether or not they are precisely and technically sufficient to sustain 
a common law action for fraud or deceit.”58 In dictum the Texas Gulf Sulphur 
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court gave rule 10b-5 its broadest possible scope, stating that anyone who pos
sesses material nonpublic information is required either to disclose the infor
mation to the public or to abstain from trading the affected securities until 
after the information is disseminated.59 60

been made public at the time the broker sold his shares. Id. at 909. The Commission noted that an 
obligation either to disclose or to abstain from trading traditionally had been imposed on corporate 
“insiders,” particularly officers, directors, and controlling stockholders. Id. at 911. It emphasized, how
ever, that persons who are not members of these groups may be subject to the same obligation if they 
are “in a special relationship with a company and privy to its internal affairs.” Id. at 912. The broker 
whose actions were at issue in Cady, Roberts was not an insider of Curtiss-Wright, but the SEC held 
that since the director who passed information to the broker would clearly be subject to the obligation 
to disclose or abstain, the broker should be subject to the same obligation. Id. The Commission 
stressed that this obligation was based on the special relationship between the individual trading on 
nonpublic information and the issuer of the securities being traded, rather than on the trader’s relation
ship to the other parties to his transactions. Id. The Texas Gulf Sulphur court ignored the SEC’s re
quirement of a special relationship between trader and issuer corporation and instead focused on access 
to nonpublic information. 401 F.2d at 848.

59. Texas Gulf Sulphur, 401 F.2d at 848.
60. 445 U.S. 222 (1980).
61. Id. at 224.
62. Id. at 225.
63. The Court pointed out that Chiarella was not the sellers’ “agent” or “fiduciary” or “a person in 

whom the sellers had placed their trust and confidence”; rather, he was “a complete stranger who dealt 
with the sellers only through impersonal market transactions.” Id. at 232-33.

64. Id.
65. Id. at 234-35.
66. 103 S. Ct. 3255 (1983).

The Supreme Court rejected this broad view of the scope of liability under 
Section 10(b) and rule 10b-5 in Chiarella v. United States.^ Vincent Chiarella 
was employed by a firm that printed financial documents, including announce
ments of corporate takeover bids. He purchased stock in corporations that 
were the targets of takeovers and then sold the stock at a profit as soon as the 
attempted takeovers became public.61 Chiarella was convicted of violating 
Section 10(b) and rule 10b-5.62 The Supreme Court reversed Chiarella’s con
viction, holding that Chiarella had no fiduciary relationship to the sellers of 
the target companies’ securities which would require him to disclose his secret 
information to them63 and that in the absence of such a relationship his non
disclosure did not constitute fraud.64 The Court explained:

Section 10(b) is aptly described as a catchall provision, but what it 
catches must be fraud. When an allegation of fraud is based upon 
nondisclosure, there can be no fraud absent a duty to speak. We hold 
that a duty to disclose under § 10(b) does not arise from the mere 
possession of nonpublic market information.65 66

The Court’s reversal of Chiarella’s conviction clearly was not based on a con
clusion that what Chiarella did was proper or that Chiarella’s conduct should 
be permitted as a matter of public policy. Rather, the Court read the prohibi
tion of fraud in Section 10(b) and rule 10b-5 literally and determined that 
because Chiarella’s conduct did not fit within the common law definition of 
fraud, it was not prohibited by Section 10(b) or rule 10b-5.

In Dirks v. SEC,bb the Supreme Court’s most recent insider trading decision, 
the Court reaffirmed its narrow view of Section 10(b) and further restricted the 
scope of insider trading liability. Raymond Dirks, an officer of a broker-dealer 



138 The Georgetown Law Journal [Vol. 73:127

firm, learned of fraudulent activities within Equity Funding of America from 
Ronald Secrist, a former officer of that corporation.67 While Dirks was investi
gating the allegations, he revealed the information to investors, who then sold 
more than $16 million worth of Equity Funding stock.68 The price of the stock 
fell precipitously, the fraud within Equity Funding was uncovered, and the 
company went into receivership.69 After an investigation, the SEC found that 
Dirks had aided and abetted violations of Section 10(b) and rule 10b-5.70 Be
cause of Dirks’ involvement in making the fraud public, the SEC imposed no 
sanction beyond censure.71 Dirks’ petition for review of the SEC decision was 
dismissed by the Court of Appeals,72 but the Supreme Court reversed.73

67. Id. at 3258.
68. Id.
69. Id. at 3258-59.
70. Id. at 3259.
71. Id. at 3259-60.
72. Dirks v. SEC, 681 F.2d 824 (D.C. Cir. 1982).
73. Dirks, 103 S. Ct. at 3260.
74. Id. at 3261.
75. Id. A “tippee” is an individual who trades using information which he has been given (“tipped”) 

by an insider.
76. Id. at 3262-63.
77. Id. at 3264.
78. Id. at 3265. According to the Court, an insider violates his duty to the shareholders when he 

receives a monetary or reputational benefit from disclosure of information or when he discloses infor
mation as a gift to a friend or relative. Id. at 3266.

79. Id. at 3267-68. The dissent in Dirks sharply criticized the Court’s placing “a special motivational 
requirement on the fiduciary duty doctrine.” Id. at 3268 (Blackmun, J., dissenting). Justice Blackmun 
pointed out that the injury to the uninformed purchasers of Equity Funding stock was no less because 
the insiders’ motivation for disclosing inside information was not a desire for personal gain. Id. at 3271 
(Blackmun, J., dissenting). The dissenting justices also questioned the way the majority applied the 
motivational standard: “[Tjhe Court does not explain why the benefit Secrist obtained — the good 
feeling of exposing a fraud and his enhanced reputation — is any different from the benefit to an 
insider who gives the information as a gift to a friend or relative.” Id. at 3272 n.13 (Blackmun, J., 
dissenting).

In Dirks, the Supreme Court stated even more explicitly than it had in 
Chiarella that, in order for trading on material, nonpublic information to vio
late federal securities laws, there must be a fiduciary relationship between the 
trader using that information and the shareholders of the company whose 
stock is being traded.74 The Court acknowledged that this rule is difficult to 
apply in “tippee” situations like the one in Dirks?5 It rejected the SEC posi
tion that a tippee is liable whenever he receives information from an insider 
and trades on that information.76 Rather, the Court held that “a tippee as
sumes a fiduciary duty to the shareholders of a corporation not to trade on 
material nonpublic information only when the insider has breached his fiduci
ary duty to the shareholders by disclosing the information to the tippee and the 
tippee knows or should know there has been a breach.”77 Whether the in
sider’s disclosure is a breach of duty depends on “whether the insider will ben
efit, directly or indirectly, from his disclosure.”78 The Court held that because 
Secrist and other Equity Funding employees disclosed information to Dirks 
out of a desire to expose the fraud within Equity Funding, rather than out of a 
desire for personal gain, the insiders did not violate their duty to the Equity 
Funding shareholders.79

After Chiarella and Dirks, it is unclear whether there can be a violation of 
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Section 10(b) and rule 10b-5 absent a breach of a fiduciary duty to the share
holders by an insider (or a derivative breach by the tippee of an insider). If the 
theory of liability expounded by the Court is intended to be exclusive, non
insiders like Chiarella can never be Hable, since they lack the requisite duty to 
the shareholders of the corporation whose stock they trade.

Dirks did not deal directly with the issue of “outsider” trading, but the Court 
did suggest in dictum a basis for one form of outsider liability:

Under certain circumstances, such as where corporate information is 
revealed legitimately to an underwriter, accountant, lawyer, or con
sultant working for the corporation, these outsiders may become fidu
ciaries of the shareholders. The basis for recognizing this fiduciary 
duty is not simply that such persons acquired nonpublic corporate 
information, but rather that they have entered into a special confi
dential relationship in the conduct of the business of the enterprise 
and are given access to information solely for corporate pur
poses. . . . For such a duty to be imposed, however, the corporation 
must expect the outsider to keep the disclosed nonpublic information 
confidential, and the relationship at least must imply such a duty.80

80. Id. at 3261 n.14. The House Energy and Commerce Committee has expressed its approval of this 
part of the Dirks decision: “The Supreme Court recently noted that under certain conditions . . . 
‘outsiders’ may be treated as constructive insiders. The Committee agrees with this analysis and expects 
the Commission to continue to pursue violations by such persons.” H.R. Rep. No. 355, 98th Cong., 1st 
Sess. 4 (1983).

81. In SEC v. Lund, 570 F. Supp. 1397 (C.D. Cal. 1983), a United States District Court applied 
footnote 14 of Dirks to hold an outsider Hable for trading on material nonpublic information. Lund 
received information from Sidney Horowitz, the president of P & F Industries, about a proposed gam
bling casino joint venture between P & F Industries and another corporation. Id. at 1400. Horowitz 
asked Lund if he would be interested in investing in the venture. Id. After talking with Horowitz, Lund 
purchased 10,000 shares of P & F stock, which he sold at a profit after the joint venture was announced 
publicly. Id. The court first held that, under Dirks, Lund could not be liable as a tippee. Because 
Horowitz disclosed inside information to Lund for a legitimate corporate purpose (to enlist Lund as an 
investor in the joint venture), Horowitz had not breached his fiduciary duty to P & F Industries or its 
shareholders. Id. at 1402. Citing footnote 14 of Dirks, the court held that Lund was liable under § 10(b) 
as a “temporary insider” who breached a duty to the corporation and its shareholders by trading on 
confidential corporate information. Id. at 1403.

The court in Lund may have extended footnote 14 of Dirks beyond the intent of the Supreme Court. 
It is undoubtedly true, as the Lund court emphasized, that Horowitz gave Lund the information solely 
for corporate purposes and that he expected Lund to keep the information confidential. Id. It is more 
difficult to identify a relationship between Lund and the corporation which would impose upon him a 
duty to the shareholders. Unlike the examples of possible temporary insiders mentioned by the Dirks 
Court in footnote 14, Lund was not employed by the corporation, and his only connection with the 
corporation was his receiving the inquiry from Horowitz. Nevertheless, it seems likely that other courts 
that encounter cases in which a noninsider has used nonpublic information in a way that seems clearly 
unfair will follow the lead of the court in Lund in seizing on footnote 14 of Dirks as a way of avoiding 
the Supreme Court’s narrow interpretation of Section 10(b) and rule 10b-5.

This “temporary insider” concept may permit courts to find that certain indi
viduals who are not traditional corporate insiders do in fact have a fiduciary 
duty to a corporation’s shareholders.81 Nevertheless, as the outcome of 
Chiarella demonstrates, the fiduciary requirement imposed by the Supreme 
Court puts some cases involving use of material, nonpublic information be
yond the reach of federal securities laws.

An alternative theory of liability under Section 10(b) and rule 10b-5 has 
been applied by the Second Circuit. In contrast to the fiduciary theory, this 
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theory focuses on the relationship between the trader and the source of non
public information. Under this approach, an individual’s misappropriation of 
information from the source and use of that information to trade in the securi
ties market may constitute fraud against the source of information and there
fore may violate Section 10(b) and rule 1 Ob-5.82 In Chiarella, the government 
argued as an alternative theory of liability that Chiarella had breached a duty 
to the acquiring corporations (the ultimate sources of the information on 
which Chiarella traded) when he traded on information he acquired through 
his employment by a printer who in turn was employed by the corporations.83 
The Court, however, refused to consider the validity of this theory because it 
had not been presented to the jury.84

82. Langevoort, supra note 38, at 45-46.
83. 445 U.S. at 235-36 (1980).
84. Id. at 236. 5eeSEC v. Materia, No. 84-6043, slip op. at 39 (2d Cir. Oct. 1, 1984) {Chiarella Court 

did not reject misappropriation theory).
85. See Dirks, 103 S. Ct. at 3261 (“specific relationship between the shareholders and the individual 

trading on inside information” required for liability to arise under § 10(b)).
86. Id. at 3267. This sentence from Dirks was cited in the Report of the House Energy and Com

merce Committee on the Insider Trading Sanctions Act of 1983. H.R. Rep. No. 355, 98th Cong., 1st 
Sess. 5, 15 (1983). The Committee report argued that misappropriation of nonpublic information 
should be considered unlawful under federal securities laws, at least when the individual who misap
propriates information occupies a fiduciary relationship to the source of information. Id. at 4-5. The 
Committee stressed that no distinction should be made between “conversion for personal gain of infor
mation lawfully gained” and “the outright theft of nonpublic information.” Id.

87. 664 F.2d 12 (2d Cir. 1981), cert, denied, 104 S. Ct. 193 (1983).
88. Id. at 16-17.
89. Id. at 15.
90. Id.

The legal status of the misappropriation theory remains unclear after Dirks. 
Much of the Court’s opinion in Dirks suggests that liability under Section 
10(b) and rule 10b-5 can only arise when there has been a breach of fiduciary 
duty to the shareholders.85 The Court did note, however, that Dirks did not 
“misappropriate or illegally obtain the information about Equity Funding.”86 87 
It did not elaborate on what duty Dirks might have breached had he misap
propriated the information or what the consequences of such a breach would 
be. The Dirks Court’s reference to the misappropriation theory suggests that 
the Court might be willing to recognize it as an alternative to the fiduciary 
theory of liability.

In a few instances, lower courts have relied on the misappropriation theory 
to hold noninsiders liable for trading on nonpublic information. In United 
States v. Newman,* 1 the United States Court of Appeals for the Second Circuit 
explicitly resolved the issue left open in Chiarella by holding that criminal lia
bility under Section 10(b) and rule 10b-5 could arise from an employee’s 
breach of duty to his employer and his employer’s clients through misappro
priation of information.88

In Newman, two employees of investment banking firms passed information 
to Newman concerning corporate mergers and acquisitions proposed by their 
employers’ clients. Newman, along with two others, used the information to 
purchase stock in companies which were targets of the merger and takeover 
attempts.89 These purchases resulted in large profits when the price of the 
stocks rose after the merger and takeover attempts became known.90 Newman 
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was indicted for violating Section 10(b) and rule 10b-5.91 The District Court 
dismissed the indictment on the ground that federal securities laws did not give 
Newman a clear indication that his actions were prohibited.92 The Second 
Circuit reversed, holding that the conduct alleged in the indictment might have 
violated Section 10(b) and rule 10b-5.93

91. Id. at 14.
92. Id.
93. Id. at 16.
94. Id.
95. Id. at 18.
96. Id. at 17. That some instances of trading using misappropriated nonpublic information may not 

be prohibited by 10(b) and 10b-5 is illustrated by allegations that employees of CBS News bought put 
options on G.D. Searle and Co. stock based on their knowledge that CBS planned to televise a series of 
unfavorable reports about NutraSweet, a low-calorie sweetener produced by Searle. Wall St. J., Feb. 
27, 1984, at 29, col. 4. While the employees might have breached a duty to their employer by misappro
priating confidential information, their use of that information to purchase options would not have 
resulted in injury to CBS. See id. (former SEC Commissioner Longstreth doubts that Commission 
could show employees violated laws against insider trading by misappropriating information).

97. 719 F.2d 5 (2d Cir. 1983), cert, denied, 104 S. Ct. 1280 (1984).
98. Id. at 9.
99. Id. at 13.
100. Id. at 15.
101. Id. at 16.

The court found that Newman and his cohorts had defrauded the invest
ment bankers and their clients, and it emphasized two factors which made the 
defendant’s conduct fraudulent. First, the employees violated a fiduciary duty 
to their employers by misappropriating confidential information which had 
been entrusted to them.94 The court noted that “deceitful misappropriation of 
confidential information by a fiduciary, whether described as theft, conversion, 
or breach of trust, has consistently been held to be unlawful.”95 Second, the 
employees’ actions resulted in harm to their employers, whose reputations as 
“safe repositories of client confidences” were damaged, and to the employers’ 
clients, who had to pay more for target company stock because of the increase 
in prices due to purchases by Newman and his cohorts.96 97

The Second Circuit clarified its view of the misappropriation theory in Moss 
v. Morgan Stanley, Inc.?1 a case that arose from the same events as Newman. 
In Moss, the Second Circuit affirmed the district court’s dismissal of a private 
action brought against Newman and one of the investment banking firms by 
an individual who sold target company shares to Newman before the public 
announcement of a tender offer.98 The court distinguished its holding in New
man. “Nothing in our opinion in Newman suggests that an employee’s duty to 
‘abstain or disclose’ with respect to his employer should be stretched to encom
pass an employee’s ‘duty of disclosure’ to the general public.”99 Because the 
defendants owed no duty of disclosure to the plaintiff, they could not be held 
Hable under Section 10(b) or rule I0b-5.IO° The court also refused to allow the 
plaintiff to rely on the defendants’ breach of duty to their employers to hold 
the defendants Hable for damages. The court rejected the idea that any injured 
trader should be able to bring a Section 10(b) action against an individual who 
trades using misappropriated information.101 To allow an individual to bring 
an action under Section 10(b) without showing a breach of duty to the plaintiff 
would contradict the Supreme Court’s holdings in Chiarella and Dirks that 
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Section 10(b) and rule 10b-5 prohibit only fraud and that there can be no fraud 
without breach of a duty to disclose.102

102. Id. See supra notes 52 to 54 and accompanying text (discussing common law concept of fraud).
103. [1983-1984 Transfer Binder] Fed. Sec. L. Rep. (CCH) V 99,526 (S.D.N.Y. 1983), affd, No. 84- 

6043 (2d Cir. Oct. 1, 1984).
104. Id. at 97,029.
105. Id. at 97,026.
106. Id.
107. Id. at 97,028.
108. Id. The court also noted that the SEC injunctive action involved in Materia was more like a 

criminal prosecution (Newmari) than like a private damage action (Moss) “insofar as its purpose is to 
deter future fraudulent conduct and to effectuate public policy.” Id. See SEC v. Materia, No. 84-6043, 
slip op. at 40 (2d Cir. Oct. 1, 1984) (Moss “analysis bears only on the type of question raised in a private 
suit for damages”).

109. Id. at 97,028-29.
110. 578 F. Supp. 425 (S.D.N.Y. 1984).
111. Id. at 445.
112. Id. at 431-32.
113. Id. at 436.
114. Id. at 437.

In SEC v. Materia103 the United States District Court for the Southern Dis
trict of New York relied on Newman to hold that the SEC could bring an 
action against a proofreader for violating 10(b) and 10b-5 by trading on confi
dential information which he had misappropriated from his employer.104 
Materia, like Chiarella, was an employee of a financial printer who deduced 
the identities of corporations that were targets of takeover attempts from docu
ments he saw in the course of his employment.105 The SEC brought a civil 
action against Materia, alleging violations of Section 10(b) and rule 10b-5 and 
seeking a permanent injunction and disgorgement of the profits Materia 
gained from trading on material, nonpublic information.106 The court held 
that Materia’s “breach of his common law fiduciary duty of loyalty and trust to 
his employer” was a sufficient basis for liability under Section 10(b) and rule 
10b-5.107 The court chose to apply Newman and to distinguish Moss on the 
ground that liability in this case, as in Newman, rested on the defendant’s 
breach of duty to the source of information, rather than to the shareholders 
with whom the defendant traded using that information.108 The Materia court 
emphasized that, for the reasons identified in Newman, Materia’s employer 
and the employer’s clients were injured by the misappropriation of 
information.109 110

In the most recent misappropriation case, SEC v. Musella,xw the court 
granted the SEC’s request for a preliminary injunction barring defendants who 
traded using misappropriated information from future violations of Section 
10(b) and rule lOb-5.111 The defendants allegedly received information from 
the office services manager of a large New York law firm concerning upcoming 
takeover attempts by corporate clients of the firm. They used this information 
to purchase stock and options on stock of the companies that were targets of 
the takeovers.112 The Musella court noted that the defendants were tippees 
and that therefore, according to Dirks, they were liable under Section 10(b) 
only if there had been a fiduciary breach by the tipper—in this case, the law 
firm employee.113 The court acknowledged that the employee had no fiduciary 
duty to the shareholders of the target corporations.114 Citing Newman and 
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Materia, it held, however, that the employee did owe a duty to his employer 
and its clients not to trade using misappropriated information and that the 
tippees of the employee inherited this duty.115

115. Id. at 438-39.
116. Dirks, 103 S. Ct. at 3264; see supra note 77 and accompanying text (discussing Dirks holding).
117. SEC v. Musella, 578 F. Supp. at 437, 439.
118. Id. at 438.
119. In its 1982jeauthorization of the CFTC Congress required that the agency study the “nature, 

extent, and effects” of trading in futures using certain kinds of nonpublic information and “the ade
quacy of the Commission’s authority to prevent market and customer abuses resulting from the posses
sion of such nonpublic information.” 7 U.S.C. § 26(b) (1982); see supra note 39 (discussing insider 
trading study provision).

120. See supra note 28 and accompanying text (discussing influence of securities laws on develop
ment of futures trading statute).

While purporting to apply Dirks, the Musella court extended the scope of 
tippee liability beyond the boundaries set out by the Supreme Court. The 
Dirks Court held that, for a tippee to be liable under Section 10(b), the tipper 
must have breached a fiduciary duty to the shareholders of the corporation 
whose stock is being traded.116 In Musella, the tipper had no duty to the share
holders of the companies whose stocks were being traded; his only duty was to 
his employer and the employers’ clients.117 In dictum, the Musella court sug
gested that any trading on misappropriated information might violate Section 
10(b) and rule 10b-5, whether or not the trader breached any fiduciary duty: 
“[TJrading on the basis of improperly obtained information is fundamentally 
unfair, and . . . distinctions premised on the source of the information under
mine the prophylactic impact of the securities laws.”118

Thus, the courts have recognized two varieties of trading on material, non
public information which may be prohibited by Section 10(b) and rule 10b-5. 
The fiduciary theory expounded by the Supreme Court holds that trading by a 
corporate insider using nonpublic corporate information violates the insider’s 
fiduciary duty to the corporation’s shareholders and is illegal under Section 
10(b) and rule 10b-5. The misappropriation theory applied by the Second Cir
cuit holds that trading by an employee using confidential information obtained 
through his employment violates the employee’s duty to his employer and is 
prohibited by Section 10(b) and rule 10b-5.

IV. Application of Securities Law Principles to Trading in Futures 
Using Nonpublic Information

The CFTC and the courts have not addressed the problem of trading in 
futures using nonpublic information.119 Because the antifraud provisions in 
federal laws regulating futures trading are modeled on the antifraud provisions 
in federal securities laws,120 the CFTC and the courts are likely to apply secur
ities law principles when they do begin to deal with this problem. Neither the 
fiduciary theory set out in Chiarella and Dirks nor the misappropriation theory 
of Newman, however, is likely to be successful in controlling trading in futures 
using nonpublic information. Both theories incorporate the idea that federal 
securities laws prohibit only fraud, and the concept of fraud as developed in 
the securities insider trading cases has little application to trading in futures 
using nonpublic information.
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Trading in futures using nonpublic information is unlikely to involve breach 
of a fiduciary duty of the kind contemplated in Chiarella and DirksS11 In 
order for a court that applies the fiduciary theory to find that an individual has 
violated Section 10(b) and rule 10b-5, the individual must be a corporate in
sider or someone with an equivalent fiduciary duty to the corporation’s share
holders and must use nonpublic information concerning the corporation to 
buy or sell its securities.121 122 Neither of these requirements can readily be ap
plied to futures trading.

121. Johnson, Act Seeks to Halt Futures Trading on ‘Nonpublic’ Data, Legal Times of Wash. Sept. 26, 
1983, at 12, col. 1. Section 4b of the Commodity Exchange Act contains a clause interpreted to require 
a fiduciary relationship between the party accused of fraudulent conduct and the defrauded party. See 
supra notes 30 to 32 and accompanying text (discussing § 4b). This requirement may further limit the 
application of § 4b to futures trading on material nonpublic information.

122. See supra notes 60 to 79 and accompanying text (discussing fiduciary theory in securities insider 
trading cases).

123. See Johnson, supra note 121, at 15 (“futures exchange is the closest analog to an ‘issuer’ in the 
securities sense”).

124. See id. (traders rarely fiduciaries of exchange).
125. 1 P. Johnson, supra note 2, § 1.20.
126. The “temporary insider” concept of Dirks suggests that any exchange employee who obtains 

nonpublic information about exchange actions or policies may be considered an exchange insider. An 
employee who, for example, assists in determining what emergency measures should be imposed on a 
particular contract, has “entered into a special confidential relationship in the conduct of the business 
enterprise . . .” and is “given access to information solely for corporate |exchange] purposes. . . .” 
Dirks v. SEC, 103 S. Ct. 3255, 3261 n.14 (1983).

The CFTC encountered the problem of identifying exchange insiders in 1980, when it proposed rule 
1.57, which would have made it illegal for any officer, staff member, or employee of a contract market 
to trade in futures, options, or actual commodities, except under certain narrowly defined circum
stances. 45 Fed. Reg. 84,084 (1980). The proposed rule also prohibited these insiders from transmitting 
exchange information obtained in the course of their duties to anyone else. Id. at 84,085. Ultimately,

First, it is difficult to determine which futures traders can be characterized as 
insiders. With respect to securities, a trader is an insider if he is a fiduciary of 
the corporation which issued the stocks being traded. Because each futures 
exchange sets the terms of the contracts traded on that exchange and provides 
facilities for trading those contracts, the exchange might be viewed as the is
suer of the contracts.123 Under this analysis, an insider of the exchange would 
be subject to the same duty not to trade in futures on nonpublic information as 
the insider of a corporation is with respect to trading in securities.

The analogy between a futures exchange as issuer of futures contracts and a 
corporation as issuer of stock is far from perfect, however. A share of stock is 
an interest in the corporation, and the insiders of the corporation are fiducia
ries of the shareholders. In contrast, a futures contract is traded on a futures 
exchange but is not an interest in the exchange itself. Thus, an exchange in
sider has no duty that is analogous to the duty of a corporate insider to safe
guard the interests of the corporation’s shareholders.

Even if exchange insiders are seen as analogous to corporate insiders, only a 
small minority of futures traders are likely to be insiders of an exchange.124 
Exchanges usually are run by a governing board, committees comprised of 
members of the exchange, and nonmember administrative employees.125 The 
category of exchange insiders could include only the members of the governing 
board, or it might be broadened to include administrative employees as 
well.126 Under either definition, the great majority of futures traders would not 
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be exchange insiders, and the fiduciary theory therefore would not prohibit 
most traders from using nonpublic information.

Even with respect to individuals who can be classified as exchange insiders, 
the fiduciary theory would not forbid all trading on nonpublic information. 
Under the fiduciary theory, an exchange insider must acquire and use ex
change inside information—in other words, nonpublic information about ac
tions and policies of the exchange itself. The insider might, for example, learn 
of upcoming changes in the margin required for a particular contract or of 
emergency measures to be applied to a contract before this information be
came public.* 127 Opportunities to use this kind of information probably will be 
rare, however, since exchange actions affect the value of futures contracts only 
in unusual (typically emergency) situations.128 An exchange insider also might 
acquire information about market positions of other traders that is more likely 
to be useful in trading.129 An insider who knew, for example, that a large per
centage of speculators had taken short positions in the futures market for a 
particular commodity might profit by taking a long position in the market for 
that commodity.130 Information about other traders’ positions would not, 
however, be inside information under the fiduciary model, since it is not infor
mation about the exchange itself, but rather is information about an individual 
or organization outside the exchange. Trading by an exchange insider using 
information about other traders’ positions therefore would not be forbidden 
under the fiduciary theory.

the Commission decided not to adopt rule 1.57 and instead issued an interpretative statement directing 
each exchange to develop a policy concerning trading and use of nonpublic information by its employ
ees. 47 Fed. Reg. 33 (1982). The Commission noted that application of the proposed rule would bar 
exchange members who were officers of the exchange from trading while allowing other exchange 
members to trade without restriction. Id. As a result, the CFTC specifically excluded exchange officers 
from the scope of its interpretative statement concerning employee trading and use of nonpublic infor
mation and merely noted that those individuals should respect “general conflict of interest principles.” 
Id.

127. Johnson, supra note 121, at 16 n.13. This kind of insider trading may have occurred in 1979, 
when the Hunt brothers’ attempted comer of the silver market caused exchanges to increase margin 
requirements for silver futures contracts. A trader who suffered a million-dollar loss in 1979 after the 
Chicago Board of Trade raised margin levels for its silver futures contract has sued Ralph Peters, who 
was then the chairman of the exchange. Wall St. J., Feb. 16, 1984, at 1, col. 6. The suit charges that Mr. 
Peters profited by trading in silver futures with information about the forthcoming margin increase, 
which had not yet been made public. Id.

128. See Johnson, supra note 121, at 15 (member of governing board of exchange unlikely to acquire 
information useful in trading).

129. In proposing rule 1.57, the CFTC expressed concern that exchange insiders might trade using 
information about market positions of members of the exchange. 45 Fed. Reg. 84,084 (1980).

130. See Wall St. J., Apr. 4, 1984, at 44, col. 3 (price of orange juice futures soared after report 
showed high percentage of speculators were short).

131. See supra notes 87 to 96 and accompanying text (discussing Newman).
132. See Moss v. Morgan Stanley, Inc., 719 F.2d at 16 (Section 10(b) and rule 10b-5 prohibit only 

fraud; misappropriation without breach of duty not fraud).

A misappropriation theory of the kind set out in Newman is also difficult to 
apply to trading in futures using material, nonpublic information. The Second 
Circuit has held that an individual who trades using misappropriated informa
tion is liable under Section 10(b) and rule 10b-5 when the trading involves 
both a breach of duty and a harm to the information source.131 These require
ments arise out of the necessity for the court to find that the trader has de
frauded the information source, since 10(b) and 10b-5 prohibit fraud.132 
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Trading in futures using misappropriated information arguably involves a 
breach of duty to the information source but is unlikely to produce a harm to 
that source. Because the element of injury to the information source is absent, 
courts may be unwilling to find that use of misappropriated information to 
trade in futures defrauds the source of information and therefore violates an
tifraud provisions like Section 10(b) and rule 10b-5.

Trading by a corporate insider using misappropriated corporate information 
presents one context in which misappropriated nonpublic information could 
be used to trade in futures. For example, a grain company insider who knows 
his company is about to make a large export sale could take a long position in 
grain futures,133 or an insider of a soft drink company who knows his company 
plans to increase the percentage of fructose used in its products could take a 
short position in sugar futures.134 This kind of trading involves purchase or 
sale of futures contracts by an individual whose conduct would clearly violate 
securities antifraud provisions if he purchased or sold stock in his own corpo
ration using the same information. A corporate insider who uses misappropri
ated corporate information to trade in futures arguably has breached a duty to 
the information source (in this instance the corporation) by his misappropria
tion of confidential information. Several courts have held that an insider who 
uses confidential corporate information for personal gain has breached a fidu
ciary duty to the corporation and may be held accountable to the corporation 

133. See CFTC Reauthorization: Hearings on H.R. 5447 Before the Subcomm, on Conservation, 
Credit, and Rural Development of the House Comm, on Agriculture, 97th Cong., 2d Sess. 68-69 (1982) 
(statement of Rep. Neal Smith) (suggesting that this kind of trading actually occurs).

134. See Wall St. J., Feb. 9, 1984, at 40, col. 3 (price of sugar futures fell after traders learned that 
Coca-Cola Co. planned to increase amount of fructose in its beverages).

SEC officials recently expressed concern that corporate inside information might be used to trade 
futures on stock indexes. The SEC opposed the CFTC’s designation of the Chicago Mercantile Ex
change (CME) as a contract market for trading in Standard & Poor’s Energy Index futures, in part 
because of fears that such narrow-based stock index futures could be used as a vehicle for insider 
trading on corporate information. Wall St. J., Jan. 12, 1984, at 45, col. 4. In commenting on the pro
posed contract market designation, SEC Commissioner Treadway suggested that an insider might trade 
on inside information about a single corporation which has a major effect on the entire index (he noted 
that one corporation, Exxon, represents more than 15% of the index) or on inside information which 
affects the industry as a whole. Statement of James C. Treadway, Jr., Commissioner, SEC, to the 
CFTC (Dec. 6, 1983) [copy on file at the Georgetown Law Journal}. Commissioner Treadway pointed 
out that although trading in index futures on the basis of inside information might be riskier than 
trading in the stock of a single corporation, this risk would be counterbalanced by the greater leverage 
available to futures traders, by the possibility of hedging by taking positions in other stocks in the 
index, and, most importantly, by the knowledge that under current law this kind of insider trading in 
futures is perfectly legal. Id.

After the CFTC designated the CME as a contract market for trading in Energy Index futures, the 
SEC threatened to sue its sister agency. Wall St. J., Jan. 12, 1984, at 45, col. 4. The conflict between the 
two agencies was resolved without litigation when they entered into an agreement which, among other 
things, established specific guidelines for the CFTC to use in determining whether proposed futures 
contracts on narrow-based stock indexes should be approved. Ferrara and Chase, SEC-CFTC Accord: 
One Year Later, An Uneasy Peace, Legal Times of Wash. Jan. 30, 1984, at 15. The CFTC was unable to 
avoid litigation altogether, however, because the agreement prohibited CFTC approval of five narrow
based stock index futures proposed by the Chicago Board of Trade (CBOT) and that exchange filed suit 
against the CFTC, seeking to enjoin the agency from carrying out the agreement. Wall St. J., Feb. 7, 
1984, at 47, col. 3; Wash. Post, Feb. 7, 1984, at F2, col. 3. The United States District Court for the 
Northern District of Illinois dismissed the suit on the ground that the suit was not yet ripe for adjudica
tion. Board of Trade of Chicago v. CFTC, [1983-1984 Transfer Binder) Comm. Fut. L. Rep. (CCH) H 
22,083 (N.D. Ill. 1984). The CBOT has moved for reconsideration.
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for the profits resulting from the breach.135 The determination that a duty to 
the corporation has been breached by misappropriation of confidential infor
mation should not be affected by whether the information is used to purchase 
securities or futures contracts.

135. Thomas v. Roblin Indus., Inc., 520 F.2d 1393, 1397 (3d Cir. 1975); Davidge v. White, 377 F. 
Supp. 1084, 1088 (S.D.N.Y. 1974); Diamond v. Oreamuno, 24 N.Y.2d 494, 497-98, 248 N.E.2d 910, 912, 
301 N.Y.S.2d 78, 80-81 (1969); Brophy v. Cities Serv. Co., 31 Del. Ch. 241, 244, 70 A.2d 5, 7-8 (1948). 
But see Freeman v. Decio, 584 F.2d 186, 194 (7th Cir. 1978) (corporation may not recover profits 
without showing it was injured by insider trading); Schein v. Chasen, 313 So. 2d 739, 746 (Fla. 1975) 
(same). For a discussion of these cases, see Langevoort, supra note 38, at 2 n.5.

136. See supra note 96 and accompanying text (discussing consideration of harm to information 
source).

137. Diamond v. Oreamuno, 24 N.Y.2d 494, 499, 248 N.E.2d 910, 912-13, 301 N.Y.S.2d 78, 82 
(1969). But see Freeman v. Decio, 584 F.2d 186, 194 (7th Cir. 1978) (any harm to corporation from 
insider trading in its securities “indirect” and “speculative”).

138. 529 F. Supp. 1179 (S.D.N.Y. 1981).
139. Id. at 1187. The O’Connor court allowed options traders to bring an action for damages under 

§ 10(b) and rule 10b-5 against corporate insiders and their tippees who traded in options using 
inside information. Id. at 1185. The court held that although the insiders owed no duty to the options 
traders, the options traders could base their claim for damages on the insiders’ breach of duty to their 
corporation and its shareholders. Id. at 1185-86. This holding was implicitly overruled by Moss v. 
Morgan Stanley, Inc., 719 F.2d 5 (2d Cir. 1983), in which the Second Circuit refused to permit an 
injured trader to bring a private damage action based on the defendant’s breach of duty to the source of 
nonpublic information on which the defendant traded. See supra notes 97 to 102 and accompanying 
text (discussing Moss').

140. This information is analogous to the misappropriated information in Newman, Materia, and 
Musella (information about takeover attempts by employers’ clients). In each of those cases, the infor
mation was obtained from the employer but did not concern the employer itself.

141. See Wall St. J., Nov. 18, 1983, at 44, col. 3 (price of heating oil futures fell after report issued by 

Where the distinction between use of corporate information to trade in se
curities and use of the same information to trade in futures may become im
portant is in the second part of the Newman analysis—harm to the information 
source.136 When an insider trades in his company’s securities, the trading ar
guably harms the corporation by damaging its reputation for honesty and by 
undermining the confidence of stockholders and the public in the corpora
tion.137 138 In contrast, trading in futures using corporate inside information is 
unlikely to harm the corporation which is the source of the information. Fu
tures trading in these circumstances is somewhat analogous to trading in op
tions on a company’s securities using inside information. In O’Connor & 
Associates v. Dean Witter Reynolds, Inc.,'3i the court pointed out that only 
options traders, and not the corporation or its shareholders, would be harmed 
by insider trading in options.139 Similarly, it is difficult to perceive even a 
reputational harm to a corporation whose insider trades in futures using corpo
rate information, since the market for the company’s own securities would be 
unaffected.

Trading in futures on misappropriated noncorporate information is even 
more difficult to fit within the Newman analysis. This kind of misappropria
tion involves trading by an employee who, in the course of his employment, 
obtains information from his employer which will affect the market for a par
ticular futures contract but which does not concern the employer directly.140 
For example, an employee of a trade association which issues reports concern
ing petroleum products might have access to a report indicating a change in 
heating oil inventories before that report was made public.141 This informa
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tion would obviously be useful in trading heating oil futures but would have 
no bearing on the trade association itself.

When an employee enriches himself by using information obtained from his 
employer to trade in futures, courts may find that a duty to the information 
source has been breached by the misappropriation. The problem of finding a 
breach of duty in an analogous situation faced those courts which have held 
that misappropriation of nonpublic information violated securities antifraud 
provisions. Those courts assumed that employees who misappropriated non
public information owed a “fiduciary dut[y] of honesty, loyalty, and silence” to 
their employers and to the employers’ clients.142 The misappropriation cases 
do not, however, identify any specific legal basis for this duty.143 The cases also 
fail to make clear exactly what constitutes a breach of this duty. They do not

American Petroleum Institute showed higher than expected inventories). See also Wall St. J., Sept. 7, 
1984, at 40, col. 3 (price of livestock futures fell after report in medical journal linked antibiotics given 
to cattle to disease in humans); N.Y. Times, Feb. 11, 1984, at 45, col. 1 (price of livestock and meat 
futures fell after report issued by American Cancer Society warned against consumption of high-fat and 
smoked meats).

Futures markets often are affected by information contained in reports issued by the government or 
by private firms. Cf. SEC/CFTC Jurisdictional Issues and Oversight — Part I: Hearings on HR. 5447, 
HR. 5515 and HR. 6156 Before the Subcomm, on Telecommunications, Consumer Protection, and Fi
nance and the Subcomm, on Oversight and Investigations of the House Comm, on Energy and Commerce, 
97th Cong., 2d Sess. 76 (1982) (information needed to trade futures contracts available from govern
ment sources and “news media and subscription services”) [hereinafter cited as Hearings], Because of 
the potential value of confidential government information in trading futures, the Commodity Ex
change Act prohibits employees of the CFTC from trading in futures, commodity options, or the under
lying physical commodities. 7 U.S.C. § 13(d) (1982). The Act exempts from this prohibition trading in 
agricultural commodities or livestock in connection with the employee’s own farming or ranching activ
ities, trading under certain circumstances by a trustee of a trust set up by the employee, and trading in 
certain financial instruments if the trade does not involve any instrument regulated by the CFTC and 
the employee uses no nonpublic information. Id. The Act imposes liability on both the tipper and the 
tippee in situations in which a CFTC employee transmits nonpublic information acquired through his 
employment to another individual with intent to assist that individual in trading in futures, commodity 
options, or physical commodities. 7 U.S.C. § 13(e)(1). Cf. 18 U.S.C. § 1902 (government employee who 
acquires through employment nonpublic “information which might influence or affect the market value 
of any product of the soil grown within the United States” may not transmit such information to an
other person not entitled to receive it and may not directly or indirectly speculate in product before 
information made public).

Information from the CFTC may be less valuable in trading commodity futures than information 
from other government agencies. See Hearings, supra, at 76 (information from Departments of Agricul
ture, Labor, Commerce, and Treasury affects futures prices). Because of the importance of Department 
of Agriculture data to futures trading on agricultural commodities, the Department maintains the confi
dentiality of its monthly crop reports with an elaborate series of procedures. Wash. Post, Sept. 19, 1983, 
at Al 1, col. 1. After reports that Commerce Department data had reached the futures markets before it 
was officially made public, the Commerce Department instituted similar security procedures. Wash. 
Post, Nov. 2, 1983, at A21, col. 3. While these security measures make it more difficult to obtain 
government information before it is made public, they may also increase the value of such information 
in trading.

142. United States v. Newman, 664 F.2d 12, 16 (2d Cir. 1981), cert, denied, 104 S. Ct. 193 (1983). See 
also SEC v. Musella, 578 F. Supp. at 439 (employee owed fiduciary duty to employer and its clients not 
to trade on basis of misappropriated information); SEC v. Materia, [1983-1984 Transfer Binder] Fed. 
Sec. L. Rep. (CCH) U 99,526, at 97,028 (S.D.N.Y. 1983) (employee’s misappropriation breach of fiduci
ary duty of loyalty and trust to employer), affd, No. 84-6043 (2d Cir. Oct. 1, 1984).

143. The Materia court cited § 395 of the Restatement (Second) of Agency in support of the existence 
of this fiduciary duty. SEC v. Materia, [1983-1984 Transfer Binder] Fed. Sec. L. Rep. (CCH) H 99,526, 
at 97,028 (S.D.N.Y. 1983), affd. No. 84-6043 (2d Cir. Oct. 1, 1984). Section 395 states that an agent 
who acquires confidential information in the course of his agency may not use that information “in 
competition with or to the injury of his principal.” Restatement (Second) of Agency § 395 (1957). 
An employee who misappropriates confidential information and uses it to trade in futures would sel
dom compete with or injure his employer by this use.
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explain whether the duty is breached by illicit acquisition of information (for 
example, by spying or deciphering coded documents)144 or by use of the infor
mation to trade in securities. The manner in which courts have struggled to 
find a breach of duty in misappropriation cases illustrates how common law 
concepts of duty and fraud have been stretched to encompass particular in
stances of trading using nonpublic information.

144. Cf. SEC v. Musella, 578 F. Supp. at 439-40 (identification of target companies with code names 
within law firm suggests employees aware of confidential relationship between firm and its clients); 
SEC v. Materia, [1983-1984 Transfer Binder] Fed. Sec. L. Rep. (CCH) H 99,583, at 97,274 (S.D.N.Y. 
1983), aff’d. No. 84-6043 (2d Cir. Oct. 1, 1984) (blacked-out names of target companies in page proofs 
of financial documents indicated to employees of printer that information confidential and not for 
personal gain).

145. United States v. Newman, 664 F.2d at 17; SEC v. Materia, [1983-1984 Transfer Binder] Fed. 
Sec. L. Rep. (CCH) H 99,526, at 97,028-29 (S.D.N.Y. 1983), aff’d. No. 84-6043 (2d Cir. Oct. 1, 1984).

146. An employee’s use of misappropriated information to trade in securities also may not harm the 
employer in situations in which the information has not been entrusted to the employer by a client. An 
example of this is the alleged trading by employees of CBS News, who apparently used information 
concerning an upcoming broadcast. See supra note 96 (discussing CBS situation).

It is equally difficult to identify a harm to the employer from an employee’s 
use of misappropriated information to trade in futures, since the employer pre
sumably has no financial interest in the futures and is not identified with the 
futures in any way. In the securities cases, the misappropriated information 
concerned forthcoming corporate takeover attempts entrusted to the employer 
by clients. In each of these cases, an employee’s use of the information could 
have resulted in financial loss both to the client, who might have been forced 
to pay higher prices for stock in the target corporations, and to the employer, 
whose ability to attract business depends to a large extent on his reputation as 
a reliable guardian of confidential information.145 This kind of harm to the 
employer will not occur in situations in which the information is not entrusted 
to the information source by clients. For example, the trade association that 
issues reports concerning petroleum products is unlikely to suffer any signifi
cant financial or reputational loss from an employee’s use of confidential infor
mation to trade in futures. Any injury to the employer from the employee’s 
misappropriation of such information would be minimal and indirect.146

The Newman court and the courts which followed it held that an employee’s 
use of misappropriated information from his employer to trade in securities 
defrauded the employer and therefore violated Section 10(b) and rule 10b-5. 
Because use of misappropriated information to trade in futures may not in
volve breach of duty to the information source and produces little or no injury 
to that source, it is difficult to conclude that an employee who uses information 
misappropriated from his employer to trade in futures has defrauded the em
ployer, even though the employee’s conduct seems clearly unfair to the indi
vidual with whom he trades.

Because the federal securities laws which have been used to regulate insider 
trading contain general prohibitions against fraud rather than specific prohibi
tions against insider trading, courts which have interpreted these laws have 
used different approaches to hold that trading in securities using nonpublic 
information can be characterized as fraud. The Supreme Court has held that 
trading on nonpublic corporate information by a corporate insider defrauds 
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the shareholders with whom the insider trades. The Second Circuit has held 
that trading by an employee using nonpublic information misappropriated 
from his employer may defraud the employer.

Neither of these theories has significant application to trading in futures. If 
an antifraud provision like Section 4b were used to regulate trading in futures 
using nonpublic information, and if courts were to interpret such a provision 
as they have interpreted Section 10(b) and rule 10b-5, most use of nonpublic 
information would not be prohibited. In short, such a provision would be 
much less effective in controlling trading using nonpublic information in the 
futures market than it has been in controlling such trading in securities.

V. Proposal for Regulation of Trading in Futures Using 
Nonpublic Information

Since an antifraud provision is likely to be ineffective in controlling trading 
in futures using nonpublic information, a different kind of regulation is 
needed—one which shifts from a prohibition of fraud to a more direct prohibi
tion of trading using nonpublic information.

A possible solution to the problem of trading on nonpublic information in 
futures is suggested by the separate opinions of two Justices in Chiarella^* 1 In 
his dissent, Chief Justice Burger argued for the application of a far-reaching 
misappropriation theory which would impose liability under Section 10(b) and 
rule 10b-5 on any individual who traded in securities using misappropriated 
information, whether or not the misappropriation involved a breach of duty to 
the source of information.147 148 The Chief Justice defined misappropriation as 
any unlawful acquisition of information and concluded that “a person who has 
misappropriated nonpublic information has an absolute duty to disclose that 
information or to refrain from trading.”149

147. 445 U.S. 222, 239 (1980) (Brennan, J., concurring); id. at 240 (Burger, C.J., dissenting).
148. Id. at 240 (Burger, C.J., dissenting).
149. Id. The majority in Chiarella refused to consider this theory on the ground that it had not been 

presented to the jury. Chiarella, 445 U.S. at 236.
150. Id. at 239 (Brennan, J., concurring) (agreeing with majority that misappropriation theory not 

presented to jury).
151. Id.

Justice Brennan concurred with the majority in Chiarella, however, he ac
cepted the Chief Justice’s argument that a far-reaching misappropriation the
ory should be applied to Section 10(b) and rule 10b-5.150 Justice Brennan 
defined misappropriation even more broadly to include conversion of lawfully 
acquired information to personal profit as well as unlawful acquisition of in
formation.151 Justice Brennan’s application of the misappropriation prohibi
tion to conversion of legally acquired information is a logical extension of 
Chief Justice Burger’s prohibition on use of illegally acquired information, 
since, in both cases, a trader has used nonpublic information for personal 
profit without the consent of the information source.

Trading on nonpublic information in futures can best be regulated through 
a prohibition on all trading using misappropriated information, regardless of 
whether the misappropriation involves any breach of duty or injury to the 
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source of information. Such a prohibition would eliminate the concept of 
fraud—and consequently the requirement of a fiduciary relationship between 
the parties—from regulation of futures trading using nonpublic information. 
This regulatory scheme could be used to prohibit all unfair use of nonpublic 
information to trade in futures, regardless of the relationship between the 
parties.

Under this system, two kinds of information could be classified as misappro
priated information. First, information acquired illegally (through theft of 
confidential documents, for example) would be misappropriated information. 
As Chief Justice Burger pointed out in the securities context, an individual’s 
trading using illegally acquired information “serves no useful function except 
his own enrichment at the expense of others.”152

152. Id. at 241 (Burger, C.J., dissenting).
153. Cf. id. at 240 (Burger, C.J., dissenting) (disclosure of nonpublic information not required when 

informational advantage acquired through experience, skill, and hard work).
154. See supra notes 9 to 14 and accompanying text (discussing hedging). An employee of a hedging 

firm who used nonpublic information about the firm’s cash market activities to speculate in futures 
would, however, be guilty of trading using misappropriated information.

Second, nonpublic information acquired legally and used to trade in futures 
without the consent of the information source would also be misappropriated 
information. Most of the examples of futures trading with nonpublic informa
tion cited herein would fall into this category. The conduct of the hypothetical 
mining company executive who traded in silver futures using nonpublic infor
mation clearly would be illegal under the proposed regulatory scheme. Al
though the executive presumably acquired the information legally, he used it 
to trade in futures without the consent of his company. Similarly, the ex
change insider who received information about other traders’ market positions, 
the grain company executive who learned that his company was about to make 
a large export sale, and the trade association employee who knew his employer 
would soon issue a report indicating a change in heating oil inventories, would 
be liable for misappropriation if they traded in futures using this information. 
In each case, the individual would have used nonpublic information to trade in 
futures without the consent of the information source.

A blanket prohibition of all trading using misappropriated information has 
several advantages over an antifraud provision. It would prohibit most unfair 
trading on nonpublic information without requiring the courts to strain to fit 
particular unfair practices within the concepts of breach of duty and fraud. At 
the same time, it would not prohibit legitimate uses of nonpublic information. 
A trader’s use of information developed through his own study and analysis of 
the market would not be prohibited.153 Neither would the normal hedging 
activity of firms involved in the cash market for a commodity be prohibited 
even though these firms typically base their decisions on nonpublic informa
tion about their own cash market positions.154 Nonpublic information used in 
hedging is acquired legally and with the consent of the information source and 
therefore is not misappropriated information. Finally, a prohibition on use of 
misappropriated information would have the advantage of more clearly defin
ing the scope of illegal conduct than an antifraud provision, since it would not 
depend on the vagaries of shifting court decisions about whether a particular 
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trader’s use of nonpublic information can be characterized as fraud.155

155. Cf. Langevoort, supra note 38, at 52 (application of far-reaching misappropriation theory to 
securities trading “would bring the law back close to the fairness-based theories that began the federal 
law of insider trading, while avoiding an ad-hoc approach to determining liability”).

156. 7 U.S.C. § 6b (1982).
157. Cf. 40 Fed. Reg. 26,505 (1975) (CFTC wants to avoid “uncritical application of security law 

principles and practices” to regulation of fraud in futures trading).

It is unlikely that the CFTC could promulgate a regulation prohibiting all 
trading using misappropriated information under Section 4b because that sec
tion applies only to fraud in transactions entered into “for or on behalf of any 
other person.”156 This proposal could be implemented, however, by amending 
Section 4b to eliminate the fiduciary requirement and by adopting a regulation 
under the amended statute, or simply by amending 4b to include the prohibi
tion on use of misappropriated information.

VI. Conclusion

Trading using nonpublic information may be as serious a problem in the 
futures market as such trading is in the securities market. Because every profit 
made by a futures trader using nonpublic information results in a correspond
ing loss by a trader who cannot acquire that information, trading in futures 
using nonpublic information may produce significant unfairness. Furthermore, 
the volatility of the futures markets, the unlimited risk inherent in futures 
transactions, and the limited regulatory protections provided to futures traders 
all suggest the need for regulation of trading in futures using nonpublic infor
mation. Federal laws regulating fraud in futures trading have been modeled 
on antifraud provisions in federal securities laws. With respect to trading in 
futures using nonpublic information, however, a more effective form of regula
tion is needed.157

Nina Swift Goodman



Liberal Theory as Constitutional Doctrine: A 
Critical Approach to Equal Protection

I. Introduction

Thirty years ago in Brown v. Board of Education,1 the Supreme Court 
ushered in a new era of equal protection doctrine. In Brown, the Court struck 
down an explicit racial classification by declaring that racially segregated 
schools are inherently unequal.2 There were two possible rationales to support 
the Brown decision: one moral, the other practical. On the moral level the 
Brown court could have struck down the doctrine of separate but equal as a 
violation of the moral principle that all people are created equal.

1. 347 U.S. 483 (1954).
2. Id. at 495.
3. Id. at 494.
4. See id. at 493-94 (discussing practical effects of separate treatment).
5- See Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 259 (1977) 

(decision not to allow low- and moderate-income housing in white residential area disproportionately 
affected blacks); see also text accompanying notes 182 to 184 (explaining how municipal pool closing 
disproportionately disadvantaged blacks); Washington v. Davis, 426 U.S. 229, 235 (1976) (qualifying 
test for job on police force disproportionately affected blacks).

6. 426 U.S. 229 (1976).
7. Id. at 239.
8. Id. at 241-48.

On the practical level, the Court could have struck down the system as creat
ing unequal educational opportunities for black children. Indeed, black chil
dren were receiving an inferior education and consequently were being treated 
as second-class citizens.3 Thus, the existence of separate facilities had the two
fold discriminatory effect of handicapping black children and reinforcing so
cial stereotypes.4

In the thirty years following Brown, the Supreme Court has addressed the 
issue of legislative and administrative action that does not qualify as discrimi
nation on the basis of race but does cause a disproportionate racial impact.5 
Although the facts have differed, the circumstances surrounding the claims of 
equal protection have been almost the same. In each case, a particular statute 
or governmental policy disproportionately burdened or disadvantaged blacks 
and minorities.

In the landmark decision of Washington v. Davis,6 the Supreme Court held 
that, in the absence of racial classification, a party must prove discriminatory 
intent to establish a prima facie equal protection claim.7 Although the Davis 
Court conceded that disproportionate impact may be a factor in proving in
tent, it discredited the idea that those faced solely with an unequal burden 
because of legislative or administrative action can invoke the equal protection 
clause.8

This note will argue that the equal protection analysis in Davis is flawed as a 
result of the Supreme Court’s attempt to strike a compromise between two 
competing definitions of equality.

The note begins by tracing the roots of equal protection analysis to the

153
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premises of liberal theory.9 10 11 The first section of the note illustrates how the 
liberal ideal of an individual separate from society generates both positive and 
negative views of human freedom. From each view of freedom, liberal theory 
constructs an understanding of equality. Negative freedom generates a formal 
equality while positive freedom entails a more practical equality. Next, the 
note illustrates how each view of equality suggests a different equal protection 
analysis. Formal equality demands analysis and proof of discriminatory intent 
while practical equality relies on disproportionate racial impact.

9. There have been a number of efforts at tying legal theory to political philosophy, many of which 
have influenced the ideas presented here. Although none explicitly discusses the relationship between 
liberal philosophy and an intent standard for equal protection, many discuss the contradictions of lib
eral thought. See generally Freeman, Legitimizing Racial Discrimination Through Antidiscrimination 
Law: A Critical Review of Supreme Court Doctrine, 62 Minn. L. Rev. 1049 (1978); Fuller, Freedom—A 
Suggested Analysis, 68 Harv. L. Rev. 1305 (1955); Kennedy, The Structure of Blackstone’s Commenta
ries, 28 Buffalo L. Rev. 205 (1979); Singer, The Legal Rights Debate in Analytical Jurisprudence From 
Bentham to Hohfeld, 1982 Wis. L. Rev. 975; Unger, The Critical Legal Studies Movement, 96 Harv. L. 
Rev. 563 (1982); Tribe, Structural Due Process, 10 Harv. C.R.-C.L. L. Rev. 269 (1975).

10. 403 U.S. 217 (1971).
11. 426 U.S. 229 (1976).
12. The note discusses liberalism in general terms and avoids disagreements among liberal theorists 

on the finer points of the theoretical model. The characterization of liberal thought contained herein is 
a synthesis of many theorists. See generally J. Bentham, An Introduction to the Principles of 
Morals and Legislation (London 1823); T. Hobbes, Leviathan (F. Randall ed. 1964); J.S. Mill, 
On Liberty (C. Shields ed. 1976); J. Rousseau, The Social Contract (M. Cranston ed. 1976); M. 
Sandel, Liberalism and the Limits of Justice (1982); R. Unger, Knowledge and Politics 
(1975); R.P. Wolff, The Poverty of Liberalism (1968).

The note then examines critical theory and notes how critical theory defines 
the individual as interrelated with society. As a result of this definition, critical 
theory constructs an essentially positive concept of freedom and a practical 
equality. The note then argues that critical theory presents a more realistic 
view of society and should replace liberal theory as the basis of constitutional 
doctrine.

The next section of the note examines how the Supreme Court has articu
lated the two views of equality and their respective equal protection analyses 
in Brown and subsequently compromised each in Palmer v. Thompson'0 and 
Washington v. Davis.11 As a result of this compromise, the Supreme Court has 
settled on an intent standard for equal protection.

To reach consistent results, the Supreme Court should adopt the notion of 
practical equality and develop an effects standard that satisfies the practical 
concerns of critical theory. Thus, the note sets out a two-pronged critical ef
fects standard consistent with the practical harms to equality identified in 
Brown. The note examines each prong, drawing from language in past 
Supreme Court decisions and illustrating the proper applications of the new 
standard by reconsidering the decisions in Palmer and Davis. Finally, the note 
compares the critical effects standard with attempts by the courts, Congress, 
and constitutional scholars to ameliorate the effects of racial discrimination.

II. The Liberal Model

A. LIBERAL INDIVIDUALISM

Liberalism12 posits a state of nature with an individual, separate from soci
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ety, and rational unto itself. The individual’s primary interest is self-preserva
tion. Two pursuits satisfy this interest: survival and the attainment of 
personal goals.13 The individual’s interest in self-preservation, however, 
presents a problem for other individuals. In nature each individual competes 
with other persons.14 The gain of one individual is the loss of another. This 
constant friction leads to a war of all against all, or chaos.15

13. Rousseau described man as “bom free,” that is to say, rational and self-sufficient. J. Rousseau, 
supra note 12, at 49. He also claimed that the individual must use his reason to survive: “Man’s first 
law is to watch over his own preservation: his first care he owes to himself; and as soon as he reaches the 
age of reason, he becomes the only judge of the best means to preserve himself, he becomes his own 
master.” J. Rousseau, supra note 12, at 50. See also K. Marx, in R. Tucker, Marx-Engels Reader 
41 (1972) (liberal individual as “separated from the community, withdrawn into himself, wholly preoc
cupied with his private interest”).

14. Hobbes wrote: “[I]n the nature of man we find three principal causes of quarrel. First, Competi
tion; Secondly, Diffidence; Thirdly, Glory. The first, maketh men invade for Gain; the second, for 
Safety; and the third, for Reputation.” T. Hobbes, supra note 12, at 84.

15. Hobbes believed that the war of all against all existed regardless of actual battle or conflict. For 
Hobbes, the existence of a will to quarrel was sufficient to invoke the term “war” for the mere inclina
tion kept each on guard against others. Id.

16. Hobbes believed that “(t]he final Cause, End, or Design of men, (who naturally love Liberty, and 
Dominion over others,) in the introduction of that restraint upon themselves, (in which we see them live 
in Common-wealths) is the foresight of their own preservation.” Id. at 115.

17. Both Hobbes and Rousseau included this idea of voluntariness in their theories of the creation of 
society. Hobbes saw it as the only rational escape from destruction. Id. at 152. Rousseau assumed that 
it is an outgrowth of the limitations of nature. J. Rousseau, supra note 12, at 59-60.

18. Rawls has explained that justice is the “first virtue” of society—the first consequence of the 
establishment of order. J. Rawls, A Theory of Justice 3 (1971). Rousseau similarly stated: “The 
passing from the state of nature to the civil society produces a remarkable change in man, it puts justice 
as a rule of conduct in the place of instinct.” J. Rousseau, supra note 12, at 64.

19. Compare T. Hobbes, supra note 12, at 152 (loss of liberty from joining collective necessary to 
preserve liberty) and J. Rousseau, supra note 12, at 62-64 (sovereign cannot hurt any member) with 
R P- Wolff, In Defense of Anarchism 18-19 (1976) (creation of society entails loss of autonomy).

20. “A Free-Man is he, that in those things, which by his strength and wit he is able to do, is not 
hindered to do what he has a will to.” T. Hobbes, supra note 12, at 147. Erich Fromm has character
ized this view of freedom as isolating the individual and leaving humanity cold and alone. E. Fromm, 
Escape From Freedom 44-45 (1969).

Chaos, however, is counterproductive for the individual. In a state of chaos, 
survival and goal maximization are rendered impossible. Self-interest, then, 
leads individuals to join together to establish order.16 Liberalism defines this 
revised state of nature as society or the “collective.” The collective exists by 
virtue of the voluntary agreement of self-preserving individuals.17

The first task of the collective is to establish order and justice.18 Rules are 
constructed to limit the destructive potential of unbridled competition, yet pre
serve the individual’s ability to attain private interests.19 The advent of order, 
however, presents liberal theorists with a paradox. Grounded in the attain
ment of purely private interests, liberalism requires the imposition of a collec
tive. The absolute individuality of the original state of nature is lost to the 
reality of rules and regulation. Liberals are left, at this point, with the task of 
reconciling the competing interests of order and autonomy.

B. THE TWO FORMULATIONS OF LIBERAL FREEDOM

To address the paradox of order and autonomy, liberal theorists constructed 
a method of limiting the imposition of the state on the attainment of purely 
private interests, using the liberal notion of freedom.20 As originally con
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ceived, freedom represented a check on the ordering function of the collec
tive.21 In this sense, freedom was essentially a negative construct,22 referring 
to those things that the collective could not do.23 From the individual’s point 
of view, negative freedom represented “freedom from” any outside constraint 
unnecessary to maintain social order.24

Not all liberal theorists, however, were satisfied with the negative formula
tion of freedom. Some believed that freedom ought to justify society and not 
merely limit it.25 Freedom, they argued, not only ought to declare what the 
collective cannot do, but also ought to define what it may do.26 To satisfy this 
need, they developed a notion of positive freedom.

21. Isaiah Berlin discussed the area staked out as unreachable by society in his discussion of negative 
freedom:

We cannot remain absolutely free, and must give up some of our liberty to preserve the rest. 
But total self-surrender is self-defeating. What then must the minimum be? That which a 
man cannot give up without offending against the essence of his human nature.

1. Berlin, Two Concepts of Liberty 11 (1958).
Rousseau felt the individual could protect itself from others and still remain free when joining the 

social pact. Society preserved freedom by allowing each member to pursue his or her own interests. J. 
Rousseau, supra note 12, at 59-60.

Mill also viewed freedom as a method of holding society in check, allocating certain necessary tasks 
to the authority of society but preserving so-called “private pursuits” for the individual. He utilized the 
idea of freedom to protect these private pursuits. J.S. Mill, supra note 12, at 91-113.

22. “The defense of liberty consists in the ‘negative’ goal of warding off interference.” I. Berlin, 
supra note 21, at 12.

Although he envisioned a social order with harshly repressive aspects, Hobbes recognized the neces
sity of protecting the individual from social imposition. Thus, he characterized the ethic of social re
straint as the central ingredient of liberty or freedom.

By Liberty, is understood, according to the proper signification of the word, the absence of 
external impediments: which Impediments, may oft take away part of a man’s power to do 
what he would; but cannot hinder him from using the power left him, according as his judge
ment, and reason shall dictate to him.

T. Hobbes, supra note 12, at 87.
23. Alasdair MacIntyre has written:

Liberalism by itself is essentially negative and incomplete. It is a political doctrine about what 
cannot be justified and ought not to be permitted: interference of a variety of kinds with 
personal liberty. The precepts of liberalism enjoin upon us certain constraints on our political 
activities; but they set before us no ends to pursue, no ideal or vision to confer significance 
upon our political action. They never tell us what to do.

A. MacIntyre, Against the Self-Image of the Age 282 (1971).
24. I. Berlin, supra note 21, at 11. Fromm discusses the notion of “freedom from” at length, tracing 

the present notion of freedom from constraint to early liberal society’s rejection of superstitions and 
other false ideologies. E. Fromm, supra note 20, at 17-38. Once free from social myths, the individual 
could pursue its own self-interest. Id. at 18.

25. The utilitarians were the most forceful of the “positive” theorists. Utilitarianism developed from 
the belief that society ought to provide the greatest happiness for the greatest number. E. Gellner, 
Legitimation of Belief 116-17 (1974). Thus, society had to act positively to enhance the attainment 
of goals. John Stuart Mill stated the liberal positive ideal in a way that did not offend liberal individu
alism: “The only freedom which deserves the name is that of pursuing our own good in our own way, 
so long as we do not attempt to deprive others of theirs or impede their efforts to obtain it.” J.S. Mill, 
supra note 12, at 16-17.

Mill sought to “free” self-expression and felt society ought to encourage such freedom. Id. at 19-67. 
Berlin criticized Mill for positing essentially negative notions in what he felt were dangerous positive 
terms. I. Berlin, supra note 21, at 13.

26. Jeremy Bentham, another early utilitarian, developed a theory of collective action based on the 
“principle of utility.” The principle consisted of augmenting the happiness of individual citizens. J. 
Bentham, supra note 12, at 2-4. All government action, Bentham believed, ought to be measured 
against this simple principle. Id.
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Positive freedom represents an attempt to study the individual in a social 
setting and to prescribe rules of conduct that assist an individual’s attainment 
of his or her self-interest.27 Thus, positive freedom posits a “freedom to” real
ize one’s own interests within the confines of social order.28

27. Id.
28. Berlin described positive freedom as being derived from the will to self-mastery. He criticized 

the notion of positive freedom as necessarily entailing a denial of individuality. The will to self-mas
tery, he said, is only possible in a society where all seek similar goals through identical methods. I. 
Berlin, supra note 21, at 1619. By first “voluntarily” adopting the overriding goals of society and then 
utilizing the correct methods, each individual becomes both a self-master and an imprisoned subject. 
Id. Berlin thus envisioned positive freedom as necessarily resulting in totalitarianism. Id.

Curiously, Berlin cites Hegel as one of the originators of positive freedom. Id. at 27. Yet Hegel 
emphatically rejected absolute self-mastery in his Phenomenology of Mind. G.W.F. Hegel, The Phe
nomenology of Mind 599-610 (J. Baillie ed. 1967). In his essay, Absolute Freedom and Terror, Hegel 
argued that positive freedom, if not tempered by a realization that certain realities exist beyond the 
individual will, can lead to the denial of freedom. Id. at 608.

Professor Lon Fuller has more recently formulated a liberal version of positive freedom, calling 
positive freedom an “opportunity to choose between alternatives or among a range of alternatives.” 
Fuller, supra note 9, at 1309. Fuller then went on to note that “freedom to” requires that freedom be 
examined in a particular social setting. Id. at 1313-16. This point will be treated more fully below. See 
infra notes 67 to 70 and accompanying text (discussing critical positive freedom).

29. Mill’s use of positive conceptions within an essentially negative argument for freedom of expres
sion illustrates this tendency. See supra note 25 (describing Mill’s ideal of freedom).

30. I. Berlin, supra note 21, at 16-19.
31. Id.
32. f he widespread influence of utilitarianism in modem liberal thought, despite the failure of utili

tarianism to develop a rational positive freedom true to the ideal of individual autonomy, illustrates 
this tendency.

Adherents to both the negative and positive formulations of freedom at
tempted to use freedom to protect autonomy.29 Both groups accepted the no
tion of a rational, self-preserving individual separate from society who still 
voluntarily enters into collective existence in order to survive. Given these 
premises, positive freedom stood at a distinct disadvantage. The attempt to 
formulate widespread rules of conduct proved difficult to reconcile with the 
notion of individual autonomy.30 Originally formulated as a method of justify
ing society and order, positive rules of conduct and programs of action re
quired a basis in both autonomy and order. Yet, as each represented an 
attempt to coordinate activity, each conflicted with the liberal premise of indi
viduality and inherent rationality.31

Negative freedom, on the other hand, was more in focus with the premises 
of liberal thought. Although conceding the necessity of order, negative theo
rists scrutinized further impositions on individual autonomy. They could not 
solve the paradox of individuality and order, as positive theorists had hoped to 
do, but negative theorists did manage to minimize its effect.

Liberal theorists, then, retained a primarily negative approach to the rela
tionship between the individual and society. Society was thought to be neces
sary to provide order, but it was to be limited and the individual kept free from 
unnecessary constraint. This analysis, however, contained some positive ele
ments. The positive theorists had provided the rhetoric (if not the substance) 
of a moral justification for society. Even negative theorists found the positive 
mission compelling and adopted the rhetoric of “freedom to” in their formula
tion of the revised state of nature.32
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C. THE TWO VIEWS OF LIBERAL EQUALITY

In the original state of nature, all individuals were alike in a number of 
ways: all were rational, all were self-preserving, and all sought the attainment 
of purely private ends.33 The creation of a collective required the mutual as
sent of all. For the collective to solve the problem of chaos, each individual 
had to agree voluntarily to its terms.34 Thus, because all individuals were alike 
and the agreement of all was required for order to exist, the principle of neu
trality limited the collective in its rulemaking function.35

33. See supra note 13 and accompanying text (discussing rational interests of liberal individual).
34. Cranston, Introduction, in J. Rousseau, supra note 12, at 33; T. Hobbes, supra note 12, at 82.
35. This is implicit in traditional liberal concepts of social order. Rousseau’s theory of exchange and 

his notion of a social contract required equal participants. Cranston, Introduction, in J. Rousseau, 
supra note 12, at 33.

At the other end of the liberal spectrum, the Hobbesian problem of order was grounded in the idea 
that at some level all participants in the war of all against all were equals. T. Hobbes, supra note 12, at 
82.

36. For a general discussion of liberal equality, see A. Gutmann, Liberal Equality (1980); Bel
ton, Discrimination and Affirmative Action: An Analysis of Competing Theories ofEquality andVieitet, 59 
N.C.L. Rev. 531 (1981); Fiss, A Theory of Fair Employment Laws, 38 U. Chi. L. Rev. 235 (1971); 
Westen, The Empty Idea of Equality, 95 Harv. L. Rev. 537 (1982).

37. See R. Dworkin, Taking Rights Seriously 227 (1977) (all individuals should be treated 
equally, with same respect and concern shown others); Perry, Modern Equal Protection: A Conceptual
ization and Appraisal, 79 Colum. L. Rev. 1023, 1030 (1979) (notion of moral equality of races guiding 
principle behind equal protection clause) [hereinafter cited as Perry, Modern Equal Protection}.

38. Westen, supra note 36, at 539.
39. In International Bhd. of Teamsters v. United States, 431 U.S. 324 (1977), the Supreme Court 

stated: “Disparate treatment ... is the most easily understood type of discrimination. The employer 
simply treats some people less favorably than others because of their race, color, religion, sex or na
tional origin. Proof of discriminatory motive is critical. . . .” Id. at 335 n. 14. The note uses the term 
“formal equality” to emphasize the fact that disparate treatment analysis does not examine the social 
situation of an individual. Therefore, it preserves the “form” of equality but does not necessarily 
achieve practical (or actual) equality.

40. See Fiss, supra note 36, at 237 (equal treatment requires that race not be factor in decisions).

The “sameness” that underlies the neutrality principle is defined in liberal 
thought as equality.36 In liberalism, equality represents the belief that each 
individual is—in a morally significant manner—the same as all others.37 Lib
eral theory’s conception of the role of society in ensuring equality follows from 
the dichotomy existing between the negative and positive formulations of 
freedom.

The negative theorists’ focus on limiting the imposition of society led to a 
formal statement of equality: “All likes are to be treated alike.”38 This has 
been described as “formal equality” because it examines the relationship be
tween individuals and the state resulting from the form of their interaction. 
Negative theorists’ concern that rules not estabfish order unfairly and their 
view that rules were developed through intentional collective action necessi
tated a formal view of equality. If rules were simply the intentional act of the 
collective, unequal rules were those infected with discriminatory intent. An 
unfair rule was one that treated similarly situated individuals differently for no 
justifiable reason. Formal equality thus entailed an analysis of disparate treat
ment.39 Under the disparate treatment theory, an examination of the “equal 
protection of the laws” entailed analysis of the motivations of those developing 
the rules.40 A rule, for example, that classified one group of citizens as differ
ent from another for nonlegitimate purposes resulted from an improper dis
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criminatory motive and was guilty of “disparate treatment” in violation of the 
promise of equal protection.41

41. The most well-known Supreme Court opinion to employ a disparate treatment analysis was 
Brown v. Board of Educ., 347 U.S. 483 (1954). The Brown Court found the provision of separate 
schools for black and white students to be a violation of the equal protection clause of the Constitution 
because such action necessarily involved intentional discrimination and was inherently unequal. Id. at 
495.

Similarly, in Washington v. Davis, 426 U.S. 229, 239-40 (1976), the Court held that governmental 
action that does not qualify formally as discrimination on the basis of race may violate the equal 
protection clause if an intent to discriminate is proven. See also Alexander v. Louisiana, 405 U.S. 625, 
628-29 (1972) (intent to discriminate required to substantiate equal protection claim); Akins v. Texas, 
325 U.S. 398, 403-04 (1945) (same).

42. Professor Fiss employs the analogy of a foot race. Fiss, supra note 36, at 237.
43. Id.
44. The practical considerations include an examination of whether all have equal access to specific 

social benefits. Id. For example, a practical equality analysis of employment opportunities considers 
the discrepancy between groups in the employment scheme. Black individuals who are less likely to get 
particular jobs than whites because of their race would be considered in a poorer “starting gate” posi
tion and therefore could support the claim that their practical equality had been violated.

45. Fiss, supra note 36, at 237. The Teamsters Court articulated the distinction between an examina
tion of disparate treatment and disparate impact:

Claims of disparate treatment may be distinguished from claims that stress “disparate im
pact.” The latter involve employment practices that are facially neutral in their treatment of 
different groups but that in fact fall more harshly on one group than another and cannot be 
justified by business necessity. Proof of discriminatory motive, we have held, is not required 
under a disparate-impact theory.

431 U.S. at 336 n.15.
46. As with liberalism, this note discusses critical theory in general terms. A number of theorists, 

though not all of them critical theorists, have expressed views of critical theory similar to those 
presented here. See generally R. Bernstein, The Restructuring of Social and Political The

The “sameness” notion underlying formal equality led positive theorists 
down a different path. In search of a coordinated freedom or a program of 
action that could recognize autonomy and enhance individual pursuits, posi
tive theorists developed a more practical concept of equality. Viewing social 
life as a coordinated, competitive game of self-interest, positive theorists 
placed equality in a more active setting. Their willingness to examine the con
text of the rules and their concern that rules enhance individual pursuits led 
them to require that the “sameness” of humanity be incorporated into the 
“game” of social life.42 If rules led to a coordinated game, the game could 
only be fair if all started from a common point.43 Thus, positive theorists de
veloped a “starting gate” or “practical equality” of opportunity, which went 
beyond the formal requirement that all be treated alike to require that all be 
situated alike at the advent of social competition.44 As a result, positive theo
rists examined equal protection from the viewpoint of what rules do. To deter
mine whether a rule denies equal opportunity, one must first examine the 
effects of the rule on individuals in society.45 A rule that has the effect of 
placing individuals at a different starting point for no legitimate reason vio
lates the neutrality principle underlying the concept of practical equality.

III. Critical Theory

a. the critical individual

Critical theory is a non-liberal explanation of social existence.46 Unlike lib
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eralism, critical theory does not posit an individual separate from society and 
rational unto itself.47 Rather, the critical individual is considered interrelated 
with society48 through a theory of rationality.49 Rationality entails two in
stincts: the social50 and the creative.51 Rational instincts, however, differ from 
the individualized rationality of liberalism in that they require external stimu

ory (1978); E. Fromm, supra note 20; J. Habermas, Knowledge and Human Interests (1972) 
[hereinafter cited as J. Habermas, Knowledge]; J. Habermas, Legitimation Crisis (1975); J. 
Habermas, Theory and Practice (1974); J. Habermas, Toward a Rational Society (1971) 
[hereinafter cited as J. Habermas, Rational Society]; G.W.F. Hegel, supra note 28; T. McCarthy, 
The Critical Theory of Jurgen Habermas (1978); R. Unger, Knowledge and Politics (1975).

47. “The very manner in which the person is individual also makes him social. The problem of 
understanding the relationship between self and others, and of determining its ideal form, can be re
phrased as the elucidation of the link between individuality and sociability as attributes of the self.” R. 
Unger, _s’u/?ra note 46, at 215. “It is above all necessary to avoid postulating “society” once again as an 
abstraction confronting the individual. The individual is the social being. The manifestation of his life 
is therefore a manifestation of social life.” K. Marx, Concept of Man 130-31 (T. Bottomore trans. E. 
Fromm ed. 1961) (emphasis in original).

48. R. Unger, supra note 46, at 227-28.
49. The critical focus on rationality began with Hegel. In his Phenomenology of Mind, Hegel articu

lated the manner in which the individual interacted with reality. The process entailed the individual’s 
“taking possession” of the world through self-conscious thought. G.W.F. Hegel, supra note. 28, at 514. 
This attempt at assertive reason illustrated the dialectical relationship between the individual and its 
social environment. Id. Although it required an external reality of which to “take possession,” the 
individual did act on the reality, forming an understanding of it, thereby legitimating its existence. Id.

50. From the Hegelian dialectic, Karl Marx developed a materialist conception of the rational dia
lectic. He first articulated the notion of a social instinct. “Human emancipation will only be complete 
when the real individual has absorbed into himself the abstract citizen . . . [w]hen he has recognized 
his own powers as social powers, so that he no longer separates his social abilities from himself.” R. 
Tucker, supra note 13, at 44.

51. Again drawing from Hegel’s notion of taking possession, Marx presented humanity as active. 
Although situated socially, the individual not only was entirely molded by society, but also acted on 
and changed society. “The materialist doctrine that men are products of circumstances and upbringing, 
and that, therefore, changed men are the products of other circumstances and changed upbringing, 
forgets that it is men that change circumstances and that the educator himself needs education.” Marx, 
Thesis III on Fuerbach (quoted in R. Tucker, supra note 13, at 108).

More recently, a number of theorists have developed the concepts of creative and social instincts. In 
his essay on the nature of reason, Jonathan Bennett put forth the idea that creativity separates human
ity from other forms of fife capable of basic thought. Bees, for example, are capable of communicating 
through motions that describe reality. They cannot, however, create an understanding of that reality. 
J. Bennett, Rationality 4-21 (1967). Bennett concludes that the “describer,” one who can merely 
describe reality, is not creative and therefore not rational. He says:

The point about the describer is that it adds nothing to what is before it: everything it tells us 
is right there in the bit of the world which confronts it, in a way in which this is not true of 
someone who tells us about the remote past or who generalizes. . . . [The describer] tells us 
only what we could, given normal sensory competence, find out for ourselves by ordinary 
attentiveness to our surroundings; it offers us no theory, no hypotheses.

Id. at 96. William James made a similar point in his examination of the “will to believe.” James, The 
Will to Believe, in Reason and Responsibility 98 (J. Feinberg ed. 1981). James viewed belief as the 
creative aspect of thought, unifying experience and providing a method of translating experience into 
action. Id. at 101-02.

Stuart Hampshire presented a similar view of the role of belief in rational thought. “(I]n the domain 
of opinion,” he wrote, “rationality is simply the opposite of disconnectedness, the opposite of holding 
my opinions apart without forcing myself to arrange them in a decided order of dependence.” S. 
Hampshire, Thought and Action 144 (1959).

Peter Strawson has attempted an explanation of the rational basis for rules of conduct through an 
examination of the social and creative instincts. Strawson has described the concept of a rational inter- 
subjective basis for human thought and action. Strawson, Freedom and Resentment, in Studies in the 
Philosophy of Thought and Action 71 (1968). His thesis explains how specific “hurt” feelings 
illustrate the intersubjectivity of rationality. Id. at 79. Through betrayed expectations and the resultant 
sense of resentment, the individual experiences the interrelation of its existence with that of others. Id. 
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lation.52 Whereas the liberal individual contained a complete ability to reason 
on its own, the critical individual merely holds the instincts to be social and 
creative. Each instinct requires something on which to act. The social instinct 
requires others: in order to be rational, the individual must participate in so
cial action. The creative instinct requires an external reality, a collective that 
pre-exists any particular individual.

Thus, the subjective experience of hurt feelings exemplifies the intersubjective nature of individual 
existence and rationality. Id. at 82-84.

Strawson thus incorporates a moralistic view of equality in his explanation of rationality. His theory 
requires that the individual treat others not as objects, but as thinking, feeling equals. This subjectifica- 
tion of others, Strawson postulates, is necessary before the individual can participate rationally in social 
intercourse. “If your attitude towards someone is wholly objective, then though you may fight him, you 
cannot quarrel with him, and though you may talk to him, even negotiate with him, you cannot reason 
with him.” Id. at 6.

Ronald Dworkin’s idea of equal concern and respect is similar to the intersubjective moral notions of 
Strawson. R. Dworkin, Taking Rights Seriously (1977). Dworkin has constructed a moral philos
ophy that grounds equal protection in the subjective treatment of other individuals. Id. at 180-83. 
Thus, he incorporates Strawson’s rationality requirement in his theory of equality. Tying this approach 
specifically to equal protection analysis, James O’Fallon has developed a moral theory of the fourteenth 
amendment. O’Fallon, Adjudication and Contested Concepts: The Case of Equal Protection, 54 N.Y.U. 
L. Rev. 19 (1979).

The two rational instincts lead the individual to develop a map of society, which is necessary because 
of the individual’s interrelation with society. Unable to act or think rationally while separate from 
society, the individual must construct an understanding of society that will guide it in its everyday 
interactions. 5^L. Spence, The Politics of Social Knowledge 150-59 (1978) (discussing cognitive 
map). Thus, the necessity of ontological security stimulates the creative and social instincts to create a 
map.

Echoing Fromm’s concern over the tendency of negative freedom to leave the individual isolated, 
discussed supra in note 20, Edgar Bodenheimer has discussed the dual role of security in both protect
ing existing relationships and providing the impetus for reform:

The strength of the sense of security, which normally tends to buttress the status quo, has 
frequently manifested itself. . . when far-reaching questions of law reform were entrusted to 
determination by popular plebiscite. . . . There are times when . . . security can be preserved 
only by change, while the refusal to promote it will result in insecurity and social disruption.

Bodenheimer, Philosophical Anthropology and the Law, 59 Cal. L. Rev. 653, 667 (1971).
52. An example of this idea is presented by Noam Chomsky’s theory of language. Chomsky consid

ers the ability to communicate to be an innate rational ability. N. Chomsky, Problems of Language 
and Freedom 10-11 (1971). Language, however, does not somehow spring from the mind, but is 
generated through experience. Id. at 20-22. Chomsky’s approach is especially applicable here because 
of his reliance on human creativity. In response to B.F. Skinner’s Pavlovian explanation of human 
thought, B.F. Skinner, Beyond Freedom and Dignity (1971), Chomsky has illustrated how we use 
experience to generate language without simply repeating what we gain through our senses. N. Chom
sky, supra, at 32-33. The fact that the individual can create an endless supply of sentences and sentence 
structures when its experience is quite limited supports Chomsky’s contention that innate creativity lies 
at the base of human thought.

53. See generally works of Jürgen Habermas cited in note 46, supra.
54. Habermas wrote:

By work or purposive-rational action I understand either instrumental action or rational choice 
or their conjunction. Instrumental action is governed by technical rules based on empirical 

Critical theory thus resolves the liberal paradox of autonomy and order by 
defining the individual as innately social. Yet the theory creates some difficul
ties of its own. Critical theory requires an explanation of how individuality 
remained intact despite the individual’s interrelation with society.

Critical theorists created a theory of political struggle to address this prob
lem. Primarily through the works of Jürgen Habermas,53 critical theorists il
lustrated how the social participation of the individual took place through 
work54 and interaction.55 The two realms of social experience comprised the 
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individual’s contact with society and with others.55 56 Critical theorists believe 
that the role of social participation was to enable the individual to develop its 
rational instincts.57 By participating in work and interaction, the individual 
should be able to utilize its creativity and its sociability.58

knowledge. In every case they imply conditional predictions about observable events. . . . 
Purposive-rational action realizes defined goals under given conditions.

J. Habermas, Rational Society, supra note 46, at 91-92 (emphasis in original). See also T. McCar
thy, supra note 46, at 16-40 (discussing labor and interaction).

55. On this point, Habermas wrote that “(b]y "interaction” ... I understand communicative action, 
symbolic interaction. It is governed by binding consensual norms, which define reciprocal expectations 
about behavior and which must be understood and recognized by at least two acting subjects.” J. 
Habermas, Rational Society, supra note 46, at 92 (emphasis in original). See also T. McCarthy, 
supra note 46, at 16-40 (discussing labor and interaction).

56. J. Habermas, Rational Society, supra note 46, at 93.
57. Habermas analogized social participation to the cleansing function of psychoanalysis, the end 

result being a rational consensus arrived at through mutually beneficial discourse. J. Habermas, 
Knowledge, supra note 46, at 274-80. The goal of social interaction rests on “providing a rational 
basis for the precepts of ‘civilization’: in other words, an organization of social relations according to 
the principle that the validity of every norm of political consequence be made dependent on a consen
sus arrived at in communication free from domination.” Id. at 284.

58. J. Habermas, Knowledge, supra note 46, at 284.
59. The idea of distorting influences on participation is central to Habermas’ critique of modem 

society. According to Habermas, the idea of free expression is meaningless unless that expression is the 
result of rational conduct. Thus, discussion or action limited by open domination, conscious strategic 
behavior, or “more subtle barriers to communication deriving from self-deception” prevent the rational 
development of the individual. T. McCarthy, supra note 46, at 306.

60. In this note, the term “relations of power” will refer to those forces of domination not considered 
within the realm of ideology.

61. Ideology represents those “historically determined tradition-bound preunderstandingfs]” that 
correspond to practical needs and realities. T. McCarthy, supra note 46, at 14. Ideology is not simply 
a belief system but a means of understanding one’s own experience. Id.

Habermas employs a “critique of ideology” that alters not only thought systems, but also activity. 
McCarthy notes that “[tjhe critique of ideology pushes beyond any historically generated self-under
standing to the constellation of economic, political, and social interests that it reflects. In unmasking 
the ideologically sanctioned suppression of common interests, it contributes to a reinterpretation of 
practical needs, corresponding goals, and action-orienting norms and values.” Id. at 14.

Furthermore, McCarthy points out how Habermas draws on Sigmund Freud’s psychoanalytic en
counter as a model for his theory of distortion:

Habermas sees the specific advantage of incorporating Freud’s ideas into historical material
ism in the possibilities this opens for reconceptualizing “power” and “ideology” and for clari
fying the status of a critical science. Institutionalized power relations, like individual 
neuroses, bring about a relatively rigid reproduction of behavior that is removed from criti
cism. . . . These symbolically redirected motives are the forces that dominate consciousness 
by legitimating existing power relations. In this sense, institutions of power are rooted in 
distorted communication, in ideologically imprisoned consciousness.

Although critical theorists do not understand the individual to be in con
frontation with society, they do believe that certain elements of social life con
flict with the individual’s rational instincts. Outside forces distort59 or 
unnecessarily constrain the individual’s participation. Ideology and relations 
of power produce these distortions. The existence of power relations influ
ences the individual so as to limit its full rational potential. Power—used as a 
weapon to suppress the weak or as a tool to enhance the strong—infects the 
individual’s activity, limiting and altering its choices and behavior.60 As a re
sult, the individual’s social participation does not follow its creative and social 
instincts, but rather some extraneous distorting influence. Similarly, ideology 
distorts the way that the individual constructs a belief system from its experi
ence.61 Rather than creatively translating social experience into an under
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standing of existence, the individual subject to distorting ideologies develops 
views and modes of conduct unrelated to its own rational instincts.62

Id. at 86.
62. Habermas envisioned a society of individuals free from all domination and thus fully capable of 

acting creatively and socially. This requires a “society linking decision-making processes on the basis 
of discussion free from domination.” J. Habermas, Knowledge, supra note 46, at 55.

63. Because rationality entailed nondistorted action, and because action necessitated the use of ra
tional instincts, the individual was caught in a web of contradictory signals. Id. at 197-98. In order to 
act the individual had to develop its own rationality, but in order to be rational it had to escape distor
tions. Id. Thus, the individual held an interest in its own emancipation through reason. Id.

64. See G.W.F. Hegel, supra note 28, at 514 (individual must “take possession” of world in order to 
understand it).

65. See supra note 13 and accompanying text (discussing pursuit of individual interest).
66. See supra notes 46 to 52 and accompanying text (explaining that critical theory does not posit 

individual as separate from society).
67. McCarthy notes that Habermas’ definition of nondistorted communication requires an “ideal 

speech situation.” T. McCarthy, supra note 46, at 306.
68. “Ideal speech” is thus connected to the “ideal life.”

The notion of “pure” discourse . . . cannot be conceived apart from the conditions of “pure” 
communicative interaction. In this sense, the requirements of the ideal speech situation . . . 
mclude communication-theoretic conceptualizations of the traditional ideas of freedom and 
justice: the truth of statements is linked in the last analysis to the intention of the good and 
true life.

Id. at 307.

Critical theory provides an escape from the distortion of power and ideology 
by giving the individual an interest in its own emancipation.63 Because its 
rationality entails creative assertion,64 the critical individual retains a will to 
overcome distortions. Thus, the political struggle at the level of work and in
teraction is a way of life. The critical notion of the individual’s struggle to 
realize its own rationality and its own individuality through the struggle of 
social participation replaces the liberal struggle between the individual and 
society.

B. CRITICAL POSITIVE FREEDOM

Having rejected the separation of individual and society, critical theory has 
no place for the negative “freedom from” of liberalism. Critical analysis con
centrates on explaining the “freedom to” concept. A critical positive freedom 
will differ from the liberal construct about the idea of rationality. The liberal 
positive theorists seek to reconcile autonomy and order by establishing a posi
tive freedom that enhances the rational attainment of private interests.65 Thus, 
liberal “freedom to” represents a method of aiding the individual in its in
nately rational pursuits. Critical theorists do not view rationality in such non
social terms. Rather, by describing the development of rationality as a social 
process, critical theorists attempt to connect individuality and society.66 Con
sequently, freedom cannot entail the pursuit of purely private interests.

Critical positive freedom requires the development of rational instincts 
through nondistorted social participation.67 The critical individual is consid
ered “free” when it participates according to its rational instincts and not 
though the distortion of power and ideology.68 Thus, the coordinated program 
of action that critical positive freedom designates requires struggle. Once 
again, however, the struggle is not with but through society. Unlike liberal 
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thinkers, critical theorists recognize that social structures not only constrain 
but also enhance or enable action.69

69. On this point, Anthony Giddens says:
Structures must not be conceptualized as simply placing constraints upon human agency, but as 
enabling. This is what I call the duality of structure. Structures can always in principle be 
examined in terms of their structuration.... To enquire into the structuration of social prac
tices is to seek to explain how it comes about that structures are constituted through action, 
and reciprocally how action is constituted structurally.

A. Giddens, New Rules of Sociological Method 161 (1977) (emphasis in original).
70. Unger has stated the issue of positive freedom quite succinctly: “This is the view of freedom as 

the development of capacities, powers, or talents men possess. The task of the state, and the standard of 
legislation, is to choose the social arrangement most conducive to the flourishing of the capacities.” R. 
Unger, supra note 46, at 88.

71. See supra notes 42 to 45 and accompanying text (discussing equality of opportunity as “starting 
gate” conception of sameness).

72. The Supreme Court has noted the limitations of this view of society. In Green v. County School 
Bd„ 391 U.S. 430 (1968), the Court struck down a school desegregation plan that allowed students a 
“freedom-of-choice” in deciding which school to attend. Id. at 439-41. To accentuate the limitations of 
a “freedom-of-choice” plan. Justice Brennan quoted Judge Sobeloff of the United States Court of Ap
peals for the Fourth Circuit:

Freedom of choice is not a sacred talisman; it is only a means to a constitutionally required 
encj—the abolition of the system of segregation and its effects. If the means prove effective, it 
is acceptable, but if it fails to undo segregation, other means must be used to achieve this end. 
The school officials have the continuing duty to take whatever action may be necessary to 
create a “unitary, nonracial system.”

Id. at 440 (quoting Bowman v. County School Bd., 382 F.2d 326, 333 (4th Cir. 1967) (Sobeloff, J., 
concurring)).

The ideal of the rational individual is realized through social participation. 
Critical theory requires that society take an active role in this process. If the 
distortions of power and ideology are to be overcome, society must provide the 
means of creating new avenues of social participation.70 Critical positive free
dom, then, requires more than developing isolated rules of conduct or pro
grams of action; it requires a restructuring of social relationships.

C. CRITICAL EQUAL FREEDOM

Critical theorists’ rejection of negative freedom precludes the adoption of a 
formal notion of equality. Because the emphasis of critical theory is on the 
social setting of the individual as influenced by the structural distortions of 
power and ideology, a critical equality must address the practical concerns of 
the positive liberal theorists.

It is important to note the limitations of a liberal practical equality. Pre
mised on the separation between the individual and society, liberal “loss of 
opportunity” requires no more than an equal “starting gate”71 analysis. Be
cause the theory is based on a presumption of innate human rationality, those 
who propound it do not expect society to help individuals achieve private 
goals. They simply assume that, given an equal starting point, individuals 
ought to be left on their own to act rationally.72 The “sameness” requirement 
thus is satisfied by reconstructing society to include the equal starting point of 
the original state of nature.

This reliance on notions of individual rationality and the state of nature is 
unacceptable to critical theory. Critical freedom requires that society act to 
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ensure the development of rational instincts. The notion that society has an 
affirmative duty conflicts with the starting gate concept. Once one accepts the 
idea of society allowing action and not merely limiting it, it becomes impossi
ble to equate the narrow formulation of sameness with equality of opportunity.

Thus, a critical practical equality requires monitoring social participation 
not only at arbitrary starting points, but also throughout the social process. 
Equality then is an attempt to construct equal positive freedoms among mem
bers of society. This “equal freedom,”73 then, combines the affirmative duty to 
provide stuctures that overcome distortions with the “sameness” principle that 
underlies justifications for society. Sameness—a notion that developed from 
liberal theorists’ belief in equal innate rationality—becomes a measure of so
cial potential. As society allows participation through structures, it must rear
range those structures to allow the same potential for participation to all 
individuals.

This note’s discussion of equal protection is premised on an acceptance of 
critical notions of freedom and equality. The new standard proposed in part V 
examines how critical ideals of freedom and equality may be translated into a 
meaningful approach to constitutional adjudication.

IV. The Concept of Equal Protection

As with freedom and equality, equal protection may also be viewed in posi
tive terms. While protecting the individual from discrimination, society also 
can safeguard the individual’s ability to participate creatively in society. “Pro
tection from,” then, can also be seen as “protection to.” Viewed in such a 
fight, equal protection becomes a doctrine of social reform. Equal protection, 
similar to the critical idea of nondistorted participation, becomes a device for 
rearranging social structures and institutions. An analysis of “equal protection 
to” necessarily leads to enhanced participation by individuals subject to dis
crimination. Thus, going back to the distinctions between liberal and critical 
individuality, it is apparent that one’s conception of the relationship between

73. The term “equal freedom” is taken from D. D. Raphael’s discussion of the tension between 
equality and freedom. Raphael, Tensions Between the Goals of Equality and Freedom, in 2 Equality 
and Freedom 543 (G. Dorsey ed. 1977). His definition of equal freedom lessens the tensions between 
the concepts of equality and freedom:

Equal freedom is an important aspect of equality and an important aspect of freedom. It 
serves both goals and involves no conflict between them. Equal freedom conflicts with abso
lute freedom, for it requires some restraint, i.e. some limitations of freedom. . . . For when 
we talk of making equal freedom an aim, we mean a maximum of equal freedom, as much 
freedom as possible so long as there is the same amount of freedom for others.

Id.&X. 544. This notion of equality is implied in Habermas’ “ideal speech” situation. See supra notes 67 
and 68 (discussing “ideal speech” situation). McCarthy has explained the underlying equality of 
Habermas’ ideal speech situation:

His thesis is that the [speech situation] is free from constraint only when for all participants 
there is a symmetrical distribution of chances to select and employ speech acts, when there is 
an effective equality of opportunity for the assumption of dialogue roles . . . from this “gen
eral symmetry requirement” there follow participation requirements for each of the basic 
modes of communication. In addition to having the same chance to speak at all . . . partici
pants must have the same chance to employ constative speech acts.

T. McCarthy, supra note 46, at 306. 
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the individual and society plays an important role in one’s theory of constitu
tional interpretation.74

The Warren Court developed a two-tier approach to equal protection that 
remains the basic framework for examining fourteenth amendment claims.75 
Current equal protection doctrine requires courts to take “strict scrutiny” of 
government action that affects a “suspect class” or impairs a “fundamental 
right.”76 Strict scrutiny analysis requires that, for government action to be 
valid, a close relation must exist between a substantial government interest and 
the trait at issue.77

The suspect class strand of equal protection analysis does not apply when 
there is a disproportionate impact but no explicit racial classification unless a 
discriminatory intent is proven.78 The fundamental rights strand, however, 
has been applied to government action even in the absence of explicit racial 
classification.79

It is important to note at the outset the distinction between the two methods 
of examining disproportionate impact. The fundamental rights strand of equal 
protection analysis declares that certain activities are of constitutional impor
tance and must be protected by strict scrutiny.80 Such activities include vot
ing,81 access to the judicial process,82 and interstate travel.83 The critical 
effects analysis developed here considers all social participation essential to 
freedom and equality. This approach balances government interest against ra
cially disproportionate harms to participation. The critical approach avoids 
designating specific activities as fundamental, not even speaking of a “right” to

74. Jones, Freedom and Opportunity as Competing Social Values, in Nomos IV Liberty 227 (C. 
Friedrich ed. 1962). “A realistic analysis of many of the great constitutional issues of our time is impos
sible unless we are fully conscious that a shift from one meaning of “liberty” to another carries the 
issues into an entirely new universe of discourse.” Id. at 231.

Laurence Tribe has suggested that a reformulation of our notions of social contract would allow for 
expanded judicial review:

[I]f we no longer believe that law traces its legitimacy to some prior social contract neutrally 
enforced, then the impossible choice . . . between limiting judicial intervention to purely for
mal and therefore empty review, or permitting such intervention to embrace substantive revi
sion of majoritarian choices, need not be made. . . . The judiciary’s most important role 
becomes that of giving structure to the evolution or, rather, participating in the structure of the 
evolution, of social norms and understandings as they come to find expression in the law.

Tribe, Structural Due Process, 10 Harv. C.R.-C.L. L. Rev. 269, 301 (1975)
75. Gunther, Foreword: In Search of Evolving Doctrine on a Changing Court: A Modelfor a Newer 

Equal Protection, 86 Harv. L. Rev. 1, 8 (1972). Gunther believes that the Supreme Court is becoming 
increasingly discontent with the old equal protection framework. Id. at 12.

76. Id. at 8. See Shapiro v. Thompson, 394 U.S. 618 (1969) (fundamental right); Korematsu v. 
United States, 323 U.S. 214 (1944) (suspect class).

77. J. Ely, Democracy and Distrust 146 (1980); see McLaughlin v. Florida, 379 U.S. 184, 195-96 
(1964).

78. Washington v. Davis, 426 U.S. 229 (1976).
79. See, e.g, Shapiro v. Thompson, 394 U.S. 618 (1969) (right to travel); Harper v. Virginia Bd. of 

Elections, 383 U.S. 663 (1966) (right to vote); Griffin v. Illinois, 351 U.S. 12 (1956) (right to criminal 
appeal).

80. Gunther, supra note 75, at 8. See, e.g., Shapiro v. Thompson, 394 U.S. 618 (1969) (right to 
travel); Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966) (right to vote); Griffin v. Illinois, 351 
U.S. 12 (1956) (right to criminal appeal).

81. Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966).
82. Griffin v. Illinois, 351 U.S. 12 (1956).
83. Shapiro v. Thompson, 394 U.S. 618 (1969). 
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any one social activity, but rather examines constraints on social participation 
in terms of their overall discriminatory effect.

The Supreme Court has, on occasion, struggled with these two views of 
equality and their respective equal protection analyses.84 The Court has failed 
to adopt a coherent practical equality doctrine because, while it has felt the 
need to include some notion of practical equality in its analysis of equal pro
tection, it has also feared that the equal protection clause would be used for 
widespread social reform.85

84. See infra notes 99 to 122 and accompanying text (discussing Court’s use of differing views of 
equality in Palmer and Davis).

85. See infra note 99 to 121 and accompanying text (discussing Palmer v. Thompson and Washington 
v. Davis).

86. 347 U.S. 483 (1954).
87. Id. at 495 (emphasis added).
88. See Freeman, Legitimizing Racial Discrimination Through Antidiscrimination Law: A Critical Re

view of Supreme Court Doctrine, 62 Minn. L. Rev. 1049, 1069 (1978) {Brown only stands for invalida
tion of de jure segregation; social science footnote today turned “inside-out”); Goodman, De Facto 
Segregation: A Constitutional and Empirical Analysis, 60 Cal. L. Rev. 275, 283 (1972) (“findings of 
harm in Brown are largely irrelevant to the issue of de facto segregation”). But see G. Polyviou, The 
Equal Protection of the Laws 309 (1980) (two elements relied upon by Court in Brown, effect of 
segregation and extent of harm).

89. Brown, 347 U.S. at 494 n.ll.
90. Id. at 492-93.
91. Id. at 494.

A. BROWN’S FOOTNOTE 11: THE EFFECTS OF RACIAL DISCRIMINATION

In Brown v. Board of Education?6 the Supreme Court overruled a half-cen
tury of judicially sanctioned racial segregation. By declaring racially segre
gated schools inherently unequal,87 the Court left itself open to the interesting 
philosophical dilemma of whether to justify on moral grounds its invalidation 
of racial classifications. It is not immediately clear how the Court resolved the 
issue. Although most commentators have concluded that the Court’s holding 
was grounded in fundamental practical principles,88 they have been unable to 
explain adequately the Court’s reference to social science literature illustrating 
the effects of racial segregation.89 By referring to a series of sociological and 
psychological studies on the effects of segregation on black children, the Brown 
Court, in footnote eleven, appeared to put forth a practical justification for its 
moral pronouncement. Explaining what may be seen as the background for 
the Court’s decision, Chief Justice Warren stated: “We must consider public 
education in the light of its full development and its present place in American 
fife throughout the Nation. Only in this way can it be determined if segrega
tion in public schools deprives these plaintiffs of the equal protection of the 
laws.”90

Summarizing a series of Court opinions that had discussed the effects of 
segregation, the Chief Justice wrote that “[to separate black children] from 
others of similar age and qualifications solely because of their race generates a 
feeling of inferiority as to their status in the community that may affect their 
hearts and minds in a way unlikely ever to be undone.”91 It is not clear why, if 
footnote eleven was merely a judicial afterthought, as the commentators would 
have it, the Chief Justice felt obliged to include the statements quoted above. 
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If separate was inherently unequal, regardless of impact, why discuss the ef
fects of segregation? In fact, why premise the argument on an evaluation of 
the practical reality surrounding public school education?

The studies that the Court cited in footnote eleven addressed three general 
types of harm that result from racial segregation. The first, a loss of opportu
nity,92 is the most widely recognized. In a society dominated by whites, the 
separation of students on the basis of race deprives blacks of an opportunity to 
exchange ideas with whites and to enter into the social power structure. Al
though whites are similarly deprived of the opportunity to associate and ex
change ideas with blacks, their equality of opportunity is not likely to suffer as 
a result. Racial segregation, therefore, places an important constraint on the 
ability of blacks to act and participate equally in the structures of society. The 
second harm discussed involves a social reaction to segregation, that of 
stigma.93 The separation of blacks brands them as inferior to the rest of soci
ety and creates a sense of inferiority on the part of black individuals.94 Fi
nally, the studies that the Court cited emphasized the direct psychological 
harm that racial segregation causes.95

92. See generally T Bramfield, Education Costs in Discrimination and National Welfare 
(1949); G. Myrdal, An American Dilemma (1944).

93. K.B. Clark, Effect of Prejudice and Discrimination on Personality Development 
(Midcentury White House Conference on Children and Youth 1950); H. Witmer & R. Kotinsky, 
Personality in the Making (1952).

94. Brown v. Board of Education, 347 U.S. 483, 494 (1954).
95. K.B. Clark, supra note 93; Chein, What are the Psychological Effects of Segregation Under Con

ditions of Equal Facilities?, 3 Int. J. Opinion & Attitude Res. 229 (1949); Deutscher & Chein, The 
Psychological Effects of Enforced Segregation: A Survey of Social Science Opinion, 26 J. Pysch. 259 
(1948). As this final harm is largely derivative of the first two, it will not be discussed further here.

96. Cahn, Jurisprudence, 30 N.Y.U. L. Rev. 150, 157-58 (1955).
97. See Black, The Lawfulness of the Segregation Decisions, 69 Yale L.J. 421, 427, 430 n.25 (1960) 

(effects of racial segregation identifiable by use of common sense).
98. Compare White v. Regester, 412 U.S. 755 (1973) (effects analysis relied on in voting rights cases) 

A number of commentators attacked the Court’s use of social science data in 
its equal protection analysis. As Edmond Cahn stated, basing constitutional 
judgments on the analysis of social scientists is discomforting at best.96 This 
argument, however, must not be taken to extremes. Although the accuracy of 
any specific sociological or psychological study is open to question, the reason
ing in Chief Justice Warren’s opinion is at least intuitively correct. One need 
not be a social scientist to acknowledge the serious consequences of racial dis
crimination. Moreover, as Charles Black argued, one need not rely on studies 
similar to those listed in footnote eleven to address the effects of segregation.97

Brown can be read as defining the two views of liberal equality in terms of 
the equal protection clause. For the formal view of equality, racial classifica
tion was unacceptable because it did not treat the races equally. From the 
practical view of equality, separate schools were unacceptable because they 
resulted in unequal opportunity. Segregation stigmatized blacks and relegated 
them to an inferior “starting point.”

After Brown, the Court addressed the issue whether an equal protection 
claim could be established absent an explicit racial classification. The Court 
wavered between analyses corresponding to formal and practical views of 
equality,98 leaving equal protection doctrine unclear and inconsistent. The fol
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lowing two cases illustrate the Court’s confusion concerning the two views of 
equality and the consequences for equal protection doctrine.

B. PALMER V. THOMPSON'. FORMAL EQUALITY, PRACTICAL STANDARD

In Palmer v. Thompson?9 the city of Jackson, Mississippi decided to close 
four swimming pools and give up its lease on a fifth when ordered to desegre
gate municipally owned properties.99 100 A group of black citizens sued on equal 
protection grounds, seeking to have the pools reopened. The district court de
nied the petitioner’s contention that they had been denied equal protection,101 
and the court of appeals affirmed.102 In a five-to-four decision, the Supreme 
Court upheld the court of appeals.103

with Washington v. Davis, 426 U.S. 229 (1976) (discriminatory purpose analysis relied on in hiring 
discrimination case).

99. 403 U.S. 217 (1971).
100. Id. at 219.
101. Id.
102. Id.
103. Id. at 227.
104. Id. at 220.
105. Id. at 222.
106. Id. at 220.
107. Id. at 224. The Court stated: “[N]o case in this Court has held that a legislative act may violate 

equal protection solely because of the motivations of the men who voted for it.” Id.

Justice Black’s opinion for the Court began by distinguishing the situation at 
hand from those involving explicit racial classification.104 The opinion then 
explained how the city’s actions treated blacks similarly to whites and there
fore could not give rise to an equal protection claim.105 The opinion is 
couched in terms of formal equality; Justice Black premised his argument on 
the fact that blacks and whites were treated alike—the pools were closed to 
both races.106

The Palmer Court sought to explain the city’s decision in terms of equal 
treatment. Yet the Court denied the role of legislative intent in an equal treat
ment claim.107 Instead, the Court asserted that the closing of pools to whites 
and blacks alike resulted in an equal effect and therefore equal treatment. An 
effects analysis, however, ought not focus on the facial classifications of gov
ernmental policy. That the city’s ordinance did not distinguish on its face be
tween blacks and whites is irrelevant in an examination of the policy’s effects 
on black residents. Although the lack of explicit racial classification is impor
tant to an examination of formal equality, it is not a factor in a practical analy
sis. This distinction illustrates the purpose behind the two notions of equality. 
Once a statute or policy has met the easier formal requirements of facial neu
trality, a court should examine the policy’s actual effect to determine its practi
cal equality. Had the Court examined the actual effect of the pool closings, 
rather than simply claim that the lack of explicit classification meant no une
qual effect, the unequal treatment of blacks would have been obvious, and, 
therefore, the Court would have decided the case differently.
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C. WASHINGTON V. DAVIS'. AN INTENT REQUIREMENT

Washington v. Davis™ involved a qualifying test that the District of Colum
bia government administered to applicants for positions as police officers. A 
higher percentage of blacks than whites failed the test.108 109 Two black appli
cants sued the city on “loss of opportunity” grounds, claiming that the test 
discriminated against blacks.110 The district court denied relief,111 but the 
court of appeals reversed.112 Applying a Title VII disproportionate racial im
pact test,113 the court of appeals held that the test violated the constitutional 
guarantee of equal protection.114 The Supreme Court reversed, holding that 
disproportionate impact alone was not sufficient to support an equal protection 
claim.115 Dispelling any doubt as to the standard for equal protection doc
trine, Justice White, the author of a dissenting opinion in Palmer,116 an
nounced that to establish an equal protection claim, a plaintiff must first prove 
discriminatory intent.117 Justice White dismissed the petitioners’ effects claim, 
stating: “[W]e have difficulty understanding how a law establishing a racially 
neutral qualification for employment is nevertheless racially discriminatory 
and denies ‘any person . . . equal protection of the laws’ simply because a 
greater proportion of Negroes fail to qualify than members of other racial or 
ethnic groups.”118

108. 426 U.S. 229 (1976).
109. Id. at 235.
110. Id. at 233.
111. Id. at 234.
112. Id. at 237.
113. See infra notes 198 to 212 and accompanying text (discussing Title VII disparate impact test).
114. Davis, 426 U.S. at 236.
115. Id. at 239.
116. 403 U.S. 217, 240 (White, J., dissenting).
117. 426 U.S. at 239-40.
118. Id. at 245.
119. 403 U.S. at 240 (White, J., dissenting.)
120. Id. at 240-41.

Justice White’s uneasiness with an effects analysis for racially neutral classi
fications has its roots in a misapplication of equal protection principles. His 
tendency to misapply practical and formal equal protection requirements was 
first made apparent in his dissenting opinion in Palmer.119 Disagreeing with 
the Palmer Court’s holding that discriminatory intent cannot be a deciding 
factor in equal protection analysis, Justice White stated:

It will not do ... to say that whites and Negroes are being treated 
alike because both are denied use of public services. The fact is that 
closing the pools is an expression of official policy that Negroes are 
unfit to associate with whites. . . . The Equal Protection Clause is a 
hollow promise if it does not forbid such official denigrations of the 
race the Fourteenth Amendment was designed to protect.120

Justice White’s reliance on discriminatory intent via “expression^] of official 
policy” as a means of examining stigma planted the seeds that were to take 
root in Davis. Although Justice White would have decided Palmer differently 
than the majority, his reasoning was similar to the majority’s in that it con
fused the two notions of equality. As presented in Brown, stigma requires a 
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practical equality analysis because it is derived from the loss of opportunity. 
Thus, to examine a claim that government action stigmatizes blacks, one must 
look at the action’s effect on blacks.121 Justice White’s dissent in Palmer, how
ever, required that a claim of stigmatization contain proof of discriminatory 
intent. Thus, Justice White recommended a disparate treatment or formal 
equality analysis for a disproportionate impact claim.

The misapplication of the elements of equal protection carried over to Jus
tice White’s opinion for the majority in Davis. Having established in his 
Palmer dissent that a finding of stigma requires discriminatory intent, it was 
but a small analytical step for him to reach the same conclusion regarding a 
claim of loss of opportunity. As originally discussed in Brown, both stigma 
and loss of opportunity are manifestations of practical inequality and both 
should require examination of disproportionate impact. Once he had rede
fined stigma as a manifestation of formal inequality, it was consistent for Jus
tice White to complete the transformation by similarly classifying loss of 
opportunity in formal terms. As a result, after Davis, all claims of equal pro
tection violation resulting from facially neutral government action require 
proof of discriminatory intent.

The next section of this note illustrates how critical theory’s resolution of the 
struggle between positive and negative ideals supports the adoption of a com
prehensive effects analysis. Following an explanation of a new model for ex
amining discriminatory impact and the origins of this model in the language of 
Supreme Court opinions, the note addresses Palmer and Davis anew. Both 
cases are reexamined from the vantage point of a theory unconstrained by the 
negative/positive dichotomy. Through this analysis, the note will illustrate 
how an effects test can both lead to a practical equality and avoid the unlim
ited reform that Justice White feared would ensue should an effects test be 
utilized for equal protection analysis where there is no explicit racial 
classification.122

V. An Effects Standard for the Equal Protection Clause

A. INTRODUCTION

An effects or impact standard for de facto discrimination is grounded in the 
practical realities of social fife. The standard is premised on the idea that soci
ety enables us to act and that our social situation somehow structures our ac
tivity. The standard employs a critical analysis of those structures—it forces 
society to justify both the way structures limit our choices and the repercus
sions of specific limitations. Furthermore, the standard examines how dispro
portionate effects create or reinforce discriminatory relations of power and

121. See supra note 93 and accompanying text (discussing stigma of inferiority as effect of racial 
discrimination).

122. 426 U.S. 229, 248 (1976). Justice White wrote:
A rule that a statute designed to serve neutral ends is nevertheless invalid, absent compelling 
justification, if in practice it benefits or burdens one race more than another would be far 
reaching and would raise serious questions about, and perhaps invalidate, a whole range of 
tax, welfare, public service, regulatory and licensing statutes ....

Id. 
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ideology. The analysis, then, can be seen as one effort to create an “ideal 
speech” situation between the races.

The model equal protection standard presented here addresses dispropor
tionate impact in the absence of explicit racial classification. The standard 
addresses the goal of equality before the law and proposes correcting injustice 
through an attack on the foundations of discrimination in the structures of 
society. The standard recognizes that the law may discriminate not only by 
intentionally separating and unfairly treating groups of citizens, but also by 
acting unintentionally in ways that solidify and reinforce discriminatory social 
relationships.123 124

123. Because of the need for this type of analysis, the critical analysis proposed here raises a number 
of issues related to but not precisely within the confines of equal protection. The role of law in society 
and the legitimacy of using law as a means of social reform are two such issues. Similarly, the model 
raises questions about the role of social science in an evaluation of equality. The debate over the 
proper place, if any, for social research in an analysis of equal protection goes to the heart of a critical 
impact analysis. Although these issues are treated implicitly here, for a more extended discussion, see 
generally Symposium: Law and Social Science. 5 Vill. L. Rev. 215 (1959-60); Cahn, Jurisprudence, 30 
N.Y.U. L. Rev. 150 (1956). Rather, this section of the note attempts to develop a critical effects model 
that will shed some fight on questions of legal philosophy and the relationship between law and social 
science.

124. 347 U.S. 483 (1954).
125. See, e.g. Pike v. Bruce Church, Inc., 397 U.S. 137, 142-46 (1970) (weighing state interest against 

burden on interstate commerce); Königsberg v. State Bar, 366 U.S. 36 (1961) (weighing first amend
ment rights against state interests in regulation of bar admissions); Southern Pacific Co. v. Arizona, 325 
U.S. 761 (1945) (weighing state interest against burden on interstate commerce).

Application of the effects test begins with consideration of two harms that 
Chief Justice Warren delineated in Brown v. Board of Education.™ loss of 
opportunity and the stigma of inferiority. Loss of opportunity, viewed under a 
practical notion of equality, disturbs the equality of starting points in the race 
of social opportunity. Stigma represents the “badge of inferiority” that at
taches to a group of people suffering a loss of opportunity.

The critical equal protection standard utilizes the premises of critical theory 
to analyze the harms discussed in Brown. Thus, the liberal positive freedom 
and practical equality that gave rise to the “loss of opportunity” are reformu
lated to fit with the “equal freedom” idea of critical theory. The result is what 
is referred to here as the “harm to participation.” A similar reformulation is 
proposed for the stigma of inferiority. Both prongs are employed to scrutinize 
social structures in an attempt to eliminate discriminatory power relations and 
ideologies.

B. THE TWO-PRONGED STANDARD

A critical equal protection standard is an effects test that begins with exami
nation of the harms that unintentional discrimination causes: the harm to par
ticipation and the stigma of inferiority. Following examination and 
description of the two “harms” or effects and their role in perpetuating struc
tural inequality, the test balances the discrimination against the governmental 
interest involved, which is discounted by the existence of less discriminatory 
alternatives. In this respect, the test is patterned after a number of other bal
ancing tests.125 Unlike most other tests, however, the two-pronged harm anal
ysis requires a much broader and more detailed account of the impact of 
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governmental action on structural relations between the races. In this way, the 
test examines all the discriminatory consequences of government action. The 
test, however, avoids unlimited reform because it requires a balancing of 
stigma and the harms to participation against governmental interests.

Each prong of the harm analysis entails an examination of how the harm 
causes or reinforces racial inequality. As inequality is the existence of power 
structures and ideologies that prohibit the full and nondistorted participation 
of blacks in society, each harm functions as a distorting mechanism denying 
equal freedom because of skin color.

According to critical theory, distortions are structurally based and can be 
removed only by a process that examines how structures operate. Thus, the 
critical standard is no simple balancing device. The harm side of the equa
tion—because it is two-pronged and an analysis of structure—will weigh heav
ily against governmental interests.

C. THE HARM TO PARTICIPATION

1. Voting Rights
Liberalism sometimes demands an effects analysis for equal protection. The 

best example is found in the area of voting rights. Discussing the centrality of 
fundamental democratic rights in the makeup of American society, John Hart 
Ely has declared: “[W]here what is denied is something to which the claimant 
has a constitutional right. . . the reasons it was denied are irrelevant.”126 For 
the most part, the Supreme Court has agreed.127 In cases involving the impair
ment of the right to vote, the Court has presented the clearest rationale to date 
for an effects test.128

Following the heralded one-person, one-vote standard of Reynolds v. 
Sims,129 the Court carved out what appeared to be a special exception to the 
fairly limited scope of equal protection review. Recognizing the right to vote 
as the essence of liberal democracy,130 the Court went to great lengths to en-

126. J. Ely, supra note 77, at 145.
127. See, e.g. White v. Regester, 412 U.S. 755, 765-67 (1973) (Court’s sole inquiry regarding multi

member districts concerned whether they effectively excluded blacks from primary selection process); 
Whitcomb v. Chavis, 403 U.S. 124, 149 (1971) (Court inquired into constitutionality of particular multi
member districts even though plaintiffs conceded absence of discriminatory intent); Bums v. Richard
son, 384 U.S. 73, 88 (1966) (Court’s inquiry into constitutionality of particular multimember districts 
focused on effect rather than intent of districting scheme). See also Zimmer v. McKeithen, 485 F.2d 
1297, 1304-05 (5th Cir. 1973) (en banc) (same). But see Mobile v. Bolden, 446 U.S. 55, 62, 66-67 (1980) 
(discriminatory motivation essential to claim that particular multimember district violates fourteenth or 
fifteenth amendment).

128. Parker, The “Results” Test of Section 2 of the Voting Rights Act: Abandoning the Intent Stan
dard, 69 Va. L. Rev. 715, 718 (1983).

The United States Court of Appeals for the Fifth Circuit, where a number of voting rights claims 
have arisen, also has utilized an effects analysis for these equal protection cases. For example, in How
ard v. Adams County Bd. of Supervisors, 453 F.2d 455 (5th Cir. 1972), Judge Dyer stated:

As we view the constitutional requirements in this area . . . plaintiff must maintain the bur
den of proving 1) a racially motivated gerrymander . . . or 2) that . . designedly or other
wise, a . . . scheme . . . would operate to minimize or cancel out the voting strength of racial 
or political elements of the voting population.”

Id. at 457-58 (quoting Bums v. Richardson, 384 U.S. 73, 88 (1966)) (emphasis in original).
129. 377 U.S. 533 (1964).
130. Id. at 555.
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sure equality by closely scrutinizing constraints on voting rights.131 132 This line 
of reasoning, however, was brought to an abrupt halt in Mobile v. Bolden.™ 
The Mobile plurality responded to the new motivational requirements put 
forth in Davis by altering the effects-based standard to include an intent analy
sis.133 Interestingly, the Court was far more tentative in applying the new Da
vis requirements134 to the impairment of voting rights than to discrimination in 
housing.135 136 In 1982, Congress overruled Mobile™ and reinstituted the pre- 
Mobile effects test.137

131. Id.
132. 446 U.S. 55 (1980).
133. Id. at 66-67.
134. Justice Stevens’ concurring opinion accepted neither the adverse effects analysis of Justice Mar

shall’s dissent nor an intent requirement. Id. at 90. Justice White, the author of the Davis opinion, 
dissented. Justice White did not accept a strict intent test for voting rights cases but rather sought a 
“totality of the circumstances” approach. Id. at 103.

135. See Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252 (1977) (applying Davis 
intent standard).

136. The Voting Rights Act Amendments of 1982, Pub. L. No. 97-205, 96 Stat. 131 (1982) (to be 
codified at 42 U.S.C. §§ 1971-1975e).

137. Pub. Law No. 97-205, § 2, 96 Stat, at 131-33. See Parker, supra note 128, at 716-17 (legislative 
history indicates Congress intended courts to apply analytical framework developed in -pm-Mobile 
cases).

138. See generally J. Ely, supra note 77.
139. United States v. Carolene Prod. Co., 304 U.S. 144, 152-53 n.4 (1938).
140. J. Ely, supra note 77, at 135-36.
141. According to Ely, obstacles to political participation are the manifestation of inequality. Obsta

cles to voting delegitimize the government because a failure to include minorities in political participa
tion will cause inequality. J. Ely, supra note 77, at 135. It is not clear, however, why one should limit a 
view of social legitimacy and cohesion to a theory of the democratic state.

Liberalism is founded on the idea of a voluntary social contract. This contract is manifested in the 
democratic state. Critical theory’s rejection of the notion of a presocial existence has eliminated the 
need for a social contract. Instead of the state, critical theory explains social cohesion through the 
structures of work and interaction. Cohesion is maintained through the distortion of ideology and 
power relations on the work and interaction of the individual. Thus, in the critical model, obstacles to 
political participation represent only one aspect of inequality. Obstacles to any aspect of social partici
pation represent social inequality. See generally J. Habermas, Theory and Practice, supra note 46, 
at 253-82.

In the pre-Mobile voting rights cases, the Court appeared to follow Dean 
Ely’s theory138 that the judiciary ought to reinforce the political participation 
of “discrete and insular minorities.”139 Ely’s theory—that the equal protection 
clause is designed to preserve an open political market with unobstructed ac
cess—stems from a liberal conceptualization of the importance of the state in 
the structure of social action.140 The traditional liberal framework, that of ra
tional individuals sacrificing their freedom only as much as necessary, envi
sioned government as legitimately restraining individual action. This 
restraining function was legitimate only if access to the political process re
mained open to all.141

2. Social Participation
The voting rights cases and the 1982 Voting Rights Act Amendments illus

trate how far the courts and Congress have been willing to go to ensure an 
action-oriented equality in American society. Supreme Court opinions are fil
led with flowery rhetoric about the need to preserve an open and just political 
system and the right of every citizen to have an equal voice in choosing a 
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government.142 At times, the rhetoric has expanded to include a wider under
standing of social participation. In White v. Regester,^3 the Supreme Court 
used a voting rights analysis premised on the degree of social participation 
available to a local minority. Speaking for the Court, Justice White recognized 
that constraints on social participation affect the individual’s ability to partici
pate politically:

[B]ased on the totality of the circumstances, the District Court 
evolved its ultimate assessment of the multimember district, overlaid, 
as it was, on the cultural and economic realities of the Mexican- 
American community .... [W]e are not inclined to overturn these 
findings, representing as they do a blend of history and an intensely 
local appraisal of the design and impact of the . . . multimember 
district in the light of past and present reality, political and 
otherwise.144

Justice White’s language appears to support the notion that equal protection 
analysis need not be confined to the formal mechanisms of political action. 
Indeed, as the district court opinion in White v. Regester explained,145 an anal
ysis of politics is often more realistic when focused on the peculiarities of local 
culture and social structure.146

Politics represents merely one aspect of social participation. Unlike the lib
eral focus on the state, critical theory’s focus on work and interaction examines 
each aspect of participation as interrelated. The district court implicitly ac
cepted this interrelation but explained the discrimination only in terms of its 
effect on the right to vote.147

In Whitcomb v. Chavis,148 the Court employed a similar analysis to find a 
lack of racial discrimination.149 In Whitcomb, residents challenged state stat
utes that established multimember districts for the election of state senators 
and representatives.150 Petitioners claimed that the lack of representatives 
elected from ghetto areas was evidence that the multimember plan discrimi
nated against ghetto residents.151 The Court carefully evaluated the petition
ers’ claim by scrutinizing their opportunities to participate in party affairs, to 
nominate candidates, and to vote.152 The Court, however, held that the rela
tions between the races in the community and the openness of the party pro
cess did not support a finding of discrimination in voting rights.153 By so

142. See, e.g, Reynolds v. Sims, 377 U.S. 533, 562 (1964) (“right to elect legislators in a free and 
unimpaired fashion is a bedrock of our political system”); Westberry v. Sanders, 376 U.S. 1, 17 (1964) 
(“No right is more precious in a free country than that of having a voice in the election of those who 
make the laws”).

143. 412 U.S. 755 (1973).
144. Id. at 769-70.
145. Graves v. Bames, 343 F. Supp. 704 (W.D. Tex. 1972) (lack of Chicano political participation 

partly due to cultural incompatibility and educational discrimination).
146. Id. at 728-31.
147. Id. at 735.
148. 403 U.S. 124 (1971).
149. Id. at 149-53.
150. Id. at 128.
151. Id. at 128-29.
152. Id. at 149-53.
153. Id. at 149-50.
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holding, the Court reaffirmed the view that obstacles to social participation are 
interrelated with the right to an equal voice in politics.

It can be argued that both White and Whitcomb were voting rights cases and 
therefore are not persuasive authority for applying an effects standard for 
claims not involving the impairment of voting rights. This argument, however, 
answers itself. Whether one accepts the validity of the political participation 
approach or not, the need to examine barriers to social participation in an 
analysis of political participation serves the same purpose. Whether one finds 
cultural and historical barriers to social participation significant for equal pro
tection analysis directly, through an action-oriented model, or indirectly, 
through a theory of obstacles to political participation, the results are almost 
identical. The latter approach requires an extra analytical step, but it recog
nizes as valid the focus of the former. Although the critical model goes further 
to analyze legislation that reinforces cultural and structural barriers, the polit
ical participation approach indirectly achieves a similar end. By forcing the 
evaluation of particular social circumstances, the White- Whitcomb approach 
may generate similar social reforms.

In some instances the Supreme Court has looked outside the boundaries of 
political participation to enhance equality. In Green v. County School 
Boards the Court applied a White- Whitcomb-\.yps analysis in a school deseg
regation case. The Green Court struck down a model school plan that permit
ted each pupil to choose between formerly all-white and all-black schools.154 155 
After three years of operation, the plan had accomplished little real integra
tion.156 Justice Brennan’s opinion for a unanimous Court left the realm of 
formal equality discussed in Palmer and articulated an affirmative duty to cor
rect past injustices through an active plan of converting to a unitary school 
system.157 The Court suggested that the school board employ structural reme
dies as part of an overall effort to correct a discriminatory past.158

154. 391 U.S. 430 (1968).
155. Id. at 440-41.
156. Id. at 441.
157. Id. at 439-41.
158. Id. at 441. It is not clear, however, how far Justice Brennan meant this line of reasoning to go. 

To some extent, by tying his effects standard to a history of discrimination, Justice Brennan limited the 
applicability of the Green analysis. On the one hand, Green appeared to stand for the proposition that 
all racially imbalanced school systems would fall within the scrutiny of the equal protection clause (an 
approach similar to that utilized in the voting rights cases). See Goodman, supra note 88, at 292 (dis
cussing Brown and Green}. On the other hand. Justice Brennan more consciously limited the reach of 
the equal protection clause to include only situations where the imbalance may be directly tied to a 
previous unconstitutional discriminatory act. 391 U.S. at 440-41. The language of the opinion tends to 
support the latter contention. Without some history of unconstitutional behavior to link to the munici
pality’s present conduct, the Court would probably hesitate to act on equal protection grounds.

159. Perry, The Disproportionate Impact Theory of Racial Discrimination, 125 U. Pa. L. Rev. 540 
(1977) [hereinafter cited as Perry, Disproportionate Impact}.

The Court’s reluctance to scrutinize racial imbalance in the absence of a 
history of overt discrimination distinguishes the Green approach from a critical 
impact analysis. Scrutiny of de facto segregation in the form articulated in 
Green depends on a previous de jure discriminatory act. Thus, only post-de 
jure segregation will fall within the reach of the equal protection clause. One 
commentator has adopted such a post-de jure standard in fashioning a model 
of discriminatory effects.159 The result of his approach, an effects standard 
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dependent on a causal relationship between the present de facto and the previ
ous de jure discrimination, serves as a tempered version of the critical effects 
standard.

The critical effects standard proposed here, like the White- Whitcomb fac
tors160 (and those of the 1982 Voting Rights Act Amendments), examines both 
stigma and harm to participation. By replacing Ely’s strictly political ap
proach with a model drawing from the Court’s analysis in White and Whit
comb and based on the centrality of work and interaction, the critical standard 
examines equal protection from within the everyday activities of the individ
ual. Under this standard, minorities need not prove discriminatory intent nor 
wait for social inequality to be translated into explicit de jure barriers to polit
ical participation.

160. The White- Whitcomb factors were fully delineated in Zimmer v. McKeithen, 485 F.2d 1297 (5th 
Cir. 1973) (en banc). The court stated:

The Supreme Court has identified a panoply of factors, any number of which may contribute 
to the existence of [vote] dilution. . . . Where it is apparent that a minority is afforded the 
opportunity to participate in the slating of candidates to represent its area, that the representa
tives slated and elected provide representation responsive to the minority’s needs, and that the 
use of a multi-member districting scheme is rooted in a strong state policy divorced from the 
maintenance of racial discrimination, Whitcomb v. Chavis. . . would require a holding of no 
dilution. . . . Conversely, where a minority can demonstrate a lack of access to the process of 
slating candidates, the unresponsiveness of legislators to their particularized interests, a tenu
ous state policy underlying the preference for multi-member or at-large districting, or that the 
existence of past discrimination in general precludes the effective participation in the election 
system, a strong case is made. . . . The fact of dilution is established upon proof of the exist
ence of an aggregate of these factors. The Supreme Court’s . . . pronouncement in White v. 
Regester . . . demonstrates, however, that all these factors need not be proved in order to 
obtain relief.

Id. at 1305.
161. See supra text accompanying note 93 (discussing stigma as incident of segregation).
162. The Civil Rights Cases, 109 U.S. 3 (1883).
163. Id. at 22.
164. Id.

D. STIGMA

The Supreme Court first raised the “feeling of inferiority” alluded to in 
Brown161 in connection with the thirteenth amendment and the original Civil 
Rights Act.162 In The Civil Rights Cases, the Court referred to the “burdens 
and disabilities” of slavery as the primary target of both the amendment and 
the Act.163 To remove such burdens and disabilities, the Court noted that con
straints on social participation produce the stigma of inferiority and inter
preted the thirteenth amendment as an effort to remove

those burdens and disabilities, the necessary incidents of slavery, con
stituting its substance and visible form; and to secure to all citizens of 
every race and color, and without regard to previous servitude, those 
fundamental rights which are the essence of civil freedom, namely, 
the same right to make and enforce contracts, to sue, be parties, give 
evidence, and to inherit, purchase, lease, sell and convey property.164

The Court thus explained how unequal relationships become engrained in 
the national psyche. The interaction between a constrained individual and a 
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society that believes in unconstrained activity produces a reinforced inequal
ity.165 The constraints on the individual are turned against it, as if its con
strained state was somehow a reflection of nature.

165. Professor Perry has captured the essence of stigma’s role as a reinforcing mechanism for 
inequality:

The material inequality of the races is the objective, concrete manifestation of the past wide
spread American belief in the moral inequality of the races and of racially discriminatory 
practices reflecting that belief. A facially neutral decision having a disproportionate racial 
impact necessarily exacerbates the material inequality of the races and thereby reinforces and 
extends this concrete expression of the principle of moral inequality.

Perry, Modern Equal Protection, supra note 37, at 1040 (emphasis in original).
166. The Civil Rights Cases, 109 U.S. at 22.
167. The Court stated:

It would be running the slavery argument into the ground to make it apply to every act of 
discrimination which a person may see fit to make as to the guests he will entertain, or as to 
the people he will take into his coach or cab or car, or admit to his concert or theatre, or deal 
with in other matters of intercourse or business. . . . There were thousands of free colored 
people in this country before the abolition of slavery, enjoying all the essential rights of life, 
liberty and property the same as white citizens; yet no one, at that time, thought that it was 
any invasion of his personal status as a freeman because he was not admitted to all the privi
leges enjoyed by white citizens.

Id. at 24-25.
168. Id.
169. Professor Mark Tushnet posited this argument as a potential explanation of the Brown Court’s 

broad language as to the importance of education. What is considered a social right at one point in

The Court in the 19th Century viewed the thirteenth amendment—and to a 
lesser extent the fourteenth—as a method to end and repair the damage of 
slavery. Although technically free, blacks were still constrained from both a 
personal and a societal point of view.166 The Court felt that by removing the 
social roadblocks to freedom it could erase the social perception of inequality.

The Court, however, attacked the stigma of inferiority without examining all 
its causes and thus restricted the breadth of constitutional protection to certain 
types of constraints. By restricting its participation-stigma analysis to those 
discriminations directly related to previous servitude, the Court limited its 
holding considerably.167 Such a limitation makes little sense, however. The 
stigma of inferiority is a result of unequal constraints. Much is made of the 
incidents of slavery, yet the problems caused by such constraints extend be
yond the original condition of servitude. Constraints based on race are them
selves forms of stigmatization—the fact that these constraints are also incidents 
to slavery serves to deepen the stigma attached to them. That a particular 
constraint may be tied directly to previous enslavement, however, should not 
be a deciding factor for a finding of societal stigmatization.

Any constraints placed on the social activity of blacks are likely to reinforce 
existing stigmas. A contrary view, such as that taken by the Court in The Civil 
Rights Cases, leads to the conclusion that only the most fundamental civil 
rights are protected by antidiscrimination analysis. To hold, as the Court did 
in The Civil Rights Cases, that the state may not forbid blacks from purchasing 
property but may restrict the type of functions they may attend or the means 
by which they may travel168 reveals a misunderstanding of the power of social 
stigma. Freedom to go to a concert or to ride in a taxi may not be a fundamen
tal civil right, but certainly it is a fundamental social right.169
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Justice Harlan in his dissent in Plessy v. Ferguson'10 unveiled the hypocrisy 
of ignoring social rights.* * * * 170 171 Justice Harlan related the “badges of slavery or 
servitude”172 directly to constraints on social action and objected to the very 
segregation held constitutional in The Civil Rights Cases: “ ‘Personal liberty’, it 
has been well said, ‘consists in the power of locomotion, of changing situation, 
of removing one’s person to whatsoever places one’s own inclination may 
direct.’ ”173

time may not be so considered at another. Thus, at the time that the fourteenth amendment was
passed, public education would not have been considered a social right. Therefore, it is conceivable that
Brown would have been decided the other way in 1868. M. Tushnet, Red, White and Blue: A Critical
Analysis of Constitutional Law 286 (unpublished manuscript on file at Georgetown Law Journal).

170. 163 U.S. 537 (1896).
171. Id. at 552 (Harlan, J., dissenting)
172. Id. at 555.
173. Id. at 557.
174. Id.
175. Id. at 562-64.
176. Justice Harlan found support for his wider notion of social rights in the Supreme Court’s opin

ion in Strauder v. West Virginia, 100 U.S. 303 (1879). In Strauder, the Court refused to limit its holding 
that the fourteenth amendment confers on minorities a right to exemption from unfriendly legislation 
to cover only discrimination directly related to previous servitude. Id. at 307-08. The Strauder court 
related stigma to constraints on action, putting forth perhaps the broadest antidiscrimination language 
to be found in a judicial opinion:

The words of the [13th] Amendment it is true, are prohibitory, but they contain a necessary 
implication of a positive immunity, or right, most valuable to the colored race—the right to 
exemption from unfriendly legislation against them distinctively as colored—exemption from 
legal discriminations, implying inferiority in civil society, lessening the security of their enjoy
ment of the rights which others enjoy, and discriminations which are steps towards reducing 
them to the condition of a subject race.

Id. at 307-08.
The Strauder Court’s allusion to the ‘positive immunity’ from legislation implying inferiority contrib

utes greatly to the establishment of the type of effects test proposed in this note. Unencumbered by 
notions of causation and prior servitude, the Court grounded its view of equality in an action-oriented 
model of freedom. Although it is not readily apparent how far the Court meant to take the notion of

Justice Harlan considered the doctrine of separate but equal transportation 
unconstitutional because of its inherent restraint on personal “locomotion.”174 
As a result of this restraint, blacks remained burdened by the badges and inci
dents of slavery and inferiority. Unlike the Court in The Civil Rights Cases, 
Justice Harlan did not restrict the reach of the Constitution to constraints di
rectly related to slavery. Instead, Justice Harlan implied that he would strike 
down all legislation that conferred a badge of inferiority and tended to lessen 
personal freedom.175

Justice Harlan’s opinion roughly approximates the type of analysis required 
by a critical standard. By expanding the view of liberty or freedom, he identi
fies the stigma of inferiority in more situations. The opinion, however, es
pouses an essentially negative view of freedom. Justice Harlan makes a great 
deal of the need to remove constraints on liberty and participation, but there is 
no discussion in his opinion of positive freedom—of the need for social struc
tures that will enable the individual to overcome the distortions of stigma and 
limitations on participation. The negative freedom to be found in Justice 
Harlan’s opinion is preferable to the majority’s holding, but it stops short of 
recognizing the positive duty of government to provide a mechanism for over
coming discrimination.176
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Professor Richard Wasserstrom has explained the distinction between for
mal equality and practical equality by postulating a society in which difference 
in race is treated as the equivalent of difference in eye color.* 177 Formulating 
the interplay of stigma and constraints in a social setting, Professor Wasser
strom states:

“positive immunity,” that notion indicates a dissatisfaction with purely negative conceptions of free
dom and equality. A positive right to exemption from unfriendly legislation is not the same as the right 
to legislation that reorders present unfriendly structures. It is, however, the farthest the Supreme Court 
has been willing to go m enunciating the breadth of the equal protection clause.

177. Wasserstrom. Racism, Sexism, and Preferential Treatment: An Approach to the Topics, 24 UCLA 
L Rev 581 (1977). Explaining the objection to decision based on race, Wasserstrom noted: “The 
primary evil of these [discriminatory] schemes was . . . that they designedly and effectively marked off 
all black persons as degraded, dirty, less than fully developed persons who were unfit for full member
ship in the political, social and moral community.” Id. at 593.

178. Id. at 591-92 (emphasis in original).
179. Id.
180. Id. at 592.
181. Id. at 593.
182. 403 U.S. 217 (1971).

[VJiewed from the perspective of social reality, it should be clear . . . 
that racism . . . should not be thought of as [a phenomenon] that 
consists] simply in taking a person’s race . . . into account .... 
Instead, racism consists] in taking race . . . into account in a certain 
way, in the context of a specific set of institutional arrangements and 
a specific ideology which together create and maintain a system of 
unjust institutions .... That system is and has been one in which 
political, economic, and social power and advantage are concentrated 
in the hands of those of who are white . . . .178

Wasserstrom’s examination of discrimination includes a description of social 
reality that analyzes institutions, practices, attitudes, and ideology.179 For 
Wasserstrom, the extent to which any constraint creates stigma depends on the 
justification for it.180 In an ideal of a complete lack of constraints, any con
straint imposed because of race creates a stigma or inferiority.

Wasserstrom’s analysis, together with the critical standard, provides a twist 
on the stigma prong of the test. Wasserstrom limits the impact side of the 
balancing equation. In his view, it is entirely justifiable to construct a test that 
only invalidates constraints which create stigma.181 182 In other words, govern
ment policy that constrains blacks but does not inflict the badge of inferiority 
is constitutionally acceptable.

Because stigma is a societal reaction, it is grounded in constraints on social 
practice. Thus, although an effects model that includes a finding of stigma as a 
method of invalidating legislative or administrative action examines discrimi
nation from a social vantage point, the analysis never strays from an examina
tion of the individual’s situation.

E. PALMER V. THOMPSON RECONSIDERED

In Palmer v. Thompson,™1 Jackson, Mississippi closed its municipal pools 
rather than integrate them. The Court refused to rule on the city’s discrimina
tory intent and instead upheld the pool closings on the ground that the closings
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affected both blacks and whites. Even if the city’s intent was not discrimina
tory, however, the critical effects standard would still require that Palmer be 
decided differently.

Each of the two prongs of the harm analysis illustrates different discrimina
tory effects. The first prong—that of harm to participation—generates a rela
tively small though not insignificant disproportionate impact. The city’s action 
left blacks disproportionately disadvantaged because the white citizens of 
Jackson could more easily afford private pools than could blacks.

The harm that results from a loss of swimming pools does not appear to 
reach constitutional proportions. This is true, however, only when viewed 
through the narrower focus of liberal equality. Limited to the “starting gate” 
metaphor, unequal distribution of swimming pools does not necessarily offend 
equal opportunity. Critical theory, however, looks at this unequal distribution 
in the context of overcoming the distortion of racial inequality. As discussed 
above, critical theory views society as helping to shape the individual through 
social structures.183 Because inequality exists elsewhere in society, unequal 
distributions of governmental benefits take on a greater importance. Thus, so
ciety must provide all citizens equal positive freedom by providing them the 
means to overcome these distortions. This may entail providing a series of 
small mechanisms, including making municipal pools available to blacks as 
well as to whites.

183. See supra notes 46 to 52 and accompanying text (discussing interrelation between individual 
and society).

184. For the purpose of this example, this note assumes no discriminatory intent.

On its own, the harm to participation may not outweigh the city’s legitimate 
interest in closing the pools.184 The critical effects test, however, considers two 
harms. The balancing process requires that the harms that both prongs pro
duce be weighed against the governmental interest, discounted by the availa
bility of less discriminatory alternatives. Consequently, recognition of the 
harm to participation described above must be held in abeyance until the other 
prong is examined.

The second prong of the test considers the stigma that the government’s ac
tion produces. Under the liberal view, stigma is described as producing a 
“feeling of inferiority” that results from unequal treatment. Thus, under lib
eral theory, stigma is a consequence of the first prong of the test. Critical the
ory also treats stigma as a result of loss of opportunity, but it goes beyond 
liberalism and treats stigma as an active element in maintaining inequality. 
Because it examines the structure of society, critical theory focuses on the role 
that governmental action plays in reinforcing inequality of the races. For ex
ample, although stigma results from unequal treatment, it is also likely to rein
force discriminatory attitudes and practices. Thus, the stigma prong of the 
critical standard addresses the structural reinforcement resulting from the 
badge of inferiority.

Palmer presents a clear example of how the stigma prong functions. 
Whatever the reasons for closing the pools, the effect was to maintain the sepa
ration of blacks and whites, reinforcing the notion that blacks are inferior to 
whites and therefore should not be allowed to socialize with them. Although 
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Justice White recognized the reality of stigma, he tied a finding of stigmatiza
tion to a finding of discriminatory intent. The stigma prong of the critical 
standard, however, requires no such link. It requires an examination of the 
relationship between the races in the given community and the likelihood that 
the city’s action would reinforce racial stereotypes.

The analysis of stigma, then, corresponds to Habermas’ sense of the role of 
ideology in society. As Habermas understood, ideology entails more than sim
ply a belief system, but rather incorporates aspects of belief and action. The 
manner in which ideology explains experience reflects actions that are struc
tured in a specific way. Thus, an ideology that supports the inequality of the 
races is not necessarily “racist” in the conventional understanding of the term. 
One need not believe that blacks are inferior to whites in order to have an 
ideology that supports such a proposition. Rather, one need only act within 
structures that support racial inequality to develop an ideology that legitimizes 
structural inequality.

Stigma analysis must examine local ideology to decide whether government 
policy reinforces the badge of inferiority. In Palmer, the continued separation 
no doubt reinforced the sense in the community that blacks were inferior to 
whites. By the time Palmer was decided, local beliefs about the relationship 
between the races may have changed somewhat, but the ideology of inferiority 
remained intact. As Habermas explained, changing beliefs cannot overcome a 
distorting ideology without a fundamental alteration in the way people go 
about their lives. As long as the city’s actions did not disturb the distorted 
interaction of the races in Jackson, the local ideology would remain intact.

F. WASHINGTON V. DAVIS RECONSIDERED

Washington v. Davis'85 presents a less complex set of harms than did Palmer. 
In Davis, the harm to participation was generated by a disproportionate 
number of white applicants succeeding in their efforts to join the city police 
force.185 186 A claim that stigma of inferiority existed arose from the fact of a 
disproportionately white police force protecting an overwhelmingly black 
city.187

185. 426 U.S. 229 (1976).
186. Id. at 233.
187. Id. at 235.
188 Id. at 235. Since August 1969, 44% of all new police recruits were black. Id.

As in Palmer, the harm to participation in Davis may seem rather small. 
Although many black applicants failed the entrance test, many also passed.188 
Participation was not barred completely because the police force was racially 
mixed. When examined in terms of power relations, however, it becomes clear 
that racial obstacles to employment on the police force hold consequences for 
black social participation beyond particular employment possibilities. In our 
society, police do more than maintain law and order. The police have the 
power to help develop social policy by focusing on certain types of crime and 
certain areas of a municipality. Police may be sensitive to the concerns of 
some groups within the city and totally insensitive to those of other groups. In 
this way, the composition of the police force and its leadership can have a 
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strong influence on the power relations in a society. An overwhelmingly white 
police force in a predominantly black city, therefore, could quite possibly serve 
to reinforce unequal power relations among the races in that city.

Once again, this example illustrates how a critical “equal freedom” analysis 
looks past the immediate harm of loss of employment opportunity to the more 
general harm of reinforcement of unequal power relations. What at first 
glance may appear to be of minor importance can become, through a struc
tural analysis, of great social consequence.

Another look at the facts of Davis, however, illustrates how the structural 
analysis can also produce a finding of no equal protection violation. Unlike 
the hypothetical situation presented above, the Washington, D.C., police force 
examined in Davis was not overwhelmingly white.189 Blacks were well repre
sented on the police force. Moreover, the mayor of the city was black.190 The 
harm that the test produced was therefore rather small. Thus, barring an ex
traordinarily weak governmental interest and the presence of a less discrimina
tory alternative, the first prong of the harm analysis would leave the applicant 
test intact.

189. Id.
190. Walter Washington, a black man first appointed by President Nixon and later the District’s first 

elected mayor in modem times, was mayor during this time.
191. See generally Ely, The Constitutionality of Reverse Racial Discrimination, 41 U. Chi. L. Rev. 723 

(1974); Kaplan, Equal Justice in an Unequal World: Equality for the Negro—The Problem of Special 
Treatment, 61 Nw. U.L. Rev. 363 (1966); Sandalow, Judicial Protection of Minorities, 75 Mich. L. Rev. 
1162 (1977); Wasserstrom, supra note 177.

192. Ely, supra note 191, at 723. Both conceptions of equality formulated by liberal theorists con
sider the individual to be self-equipped to compete in society. See infra notes 33 to 45 and accompany
ing text (discussing liberal concepts of equality).

193. As the critical effects standard bears some resemblance to a program of affirmative action, but 

For similar reasons, the second prong of the analysis would uphold the test. 
Had the makeup of the police force been more overwhelmingly white, the 
stigma of inferiority would be quite strong. A predominantly black city with a 
few blacks in the police force would create or perpetuate a myth that blacks 
cannot be trusted in positions of power or are too incompetent to serve as 
keepers of the peace. Because the facts of Davis did not support such a finding, 
the stigma prong was not violated.

VI. The Critical Effects Test Compared

a. affirmative action

Few legal issues have generated as much emotional reaction as that of pref
erential treatment for racial minorities.191 The idea of favoring one individual 
over another because of minority status is contrary to the premises of both 
formal and practical equality.192 Affirmative action rigs the game in favor of a 
specific group of individuals. Both formal and practical equality conceive of 
society as limiting its members equally. In formal terms, this means that no 
individual should be treated differently because of race. In practical terms, 
equality means that no individual’s freedom to participate should be enhanced 
to the detriment of another’s.

Affirmative action is an individualistic solution to a structural problem.193 
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Critical theory would not propose a solution that seeks to place new people 
into old structures. Yet, liberal theorists have found this device helpful. Dean 
Ely has stated the liberal case for preferential treatment succinctly:

If we are to have even a chance of curing our society of the sickness 
of racism, we will need a lot more Black professionals. And whatever 
the complex of reasons, it seems we will not get them in the forsee- 
able future unless we take blackness into account and weight it posi
tively when we allocate opportunities.194

see Perry, Disproportionate Impact, supra note 159, at 561 (effects test merely limits damage of govern
mental action; affirmative action redistributes wealth), it is important to both compare and contrast the 
two. Although often discussed as a form of affirmative action, Belton, supra note 36, at 541, an effects 
standard is actually quite distinct from traditional preferential treatment.

194. Ely, supra note 191, at 723.
195. J. Ely, supra note 77, at 170-71.
196. See generally!. Ely, supra note 77.
197. See Unger, supra note 9, at 602-09 (discussing that one function of equal protection is to prevent 

government from establishing or reinforcing “collective disadvantages”).

Ely justifies affirmative action within his theory of judicial review by argu
ing that discrimination is unconstitutional only when a majority undertakes it 
at the expense of a minority.195 Because the purpose of an equal protection 
clause is to protect the right of minorities to be heard, it is not violated when 
the majority discriminates against itself. The liberal abhorrence of preference 
on the basis of race, therefore, is overcome by an appeal to democratic theory.

There are major problems with using affirmative action to achieve social 
justice. Socially constructed relations of power are more complex than the 
proponents of affirmative action would have us believe. Simply adding to the 
numbers of black professionals does not guarantee structural reform. Affirma
tive action can help select individuals achieve a degree of authority and re
spect, but affirmative action alone cannot redress the unequal distribution of 
power in our society. The presence of more blacks in corporate boardrooms 
certainly reduces the level of blatant discrimination. It is by no means clear, 
however, that such a program can help change the way society generates subtle 
racial discrimination.

Moreover, there is something unsettling about seeking justice through the 
voluntary good will of those who presently control an unjust system. If it is 
true, as Ely has argued, that the protection of fundamental rights cannot be 
trusted to the majority,196 why is he so willing to allow the majority to con
struct its own plan of achieving racial equality? Although his theory of judi
cial review is capable of explaining the constitutionality of preferential 
treatment, Ely is unable to explain why we ought to entrust the positive effort 
to eliminate racial inequality to an unreliable party.

There may be a simple explanation: neither Ely nor the liberal supporters of 
affirmative action are willing to acknowledge the need for positive structural 
reform to achieve racial justice. Impact analysis, on the other hand, focuses on 
the structural relations of power and their effect on the individual’s ability to 
participate socially.197 Legislative or administrative action that institutes or 
reinforces unequal distribution of power between the races is inherently sus
pect. Like preferential treatment, then, impact analysis is color conscious.



1984] Critical Approach to Equal Protection 185

Unlike affirmative action, however, impact analysis does not require a 
trickle-down effect to institute social reform. This distinction can be more 
clearly articulated through example. Consider again the qualifying test in 
Washington v. Davis. Assume that the test was actually of little help in deter
mining who would make a good police officer and that the test was composed 
without discriminatory intent by whites to measure what they honestly consid
ered to be necessary qualifications. Assume further that, as a result of a built- 
in cultural bias, most black applicants were unable to become police officers 
while most white applicants had Little difficulty.

Affirmative action would not satisfactorily resolve this situation. More 
black applicants would be recruited and, presumably, a few more would be
come police officers. Those who are not so fortunate, however, must wait for 
the trickle-down effect of their coapplicants’ success. Eventually, they are told, 
enough blacks will pass the test so that black influence will be felt at the deci
sionmaking levels and the test will be changed. Yet, even when more blacks 
pass the test and eventually attain some position of power in the police force, 
there is no guarantee they will change the test. After all, because they passed 
under the original conditions, what interest do they have in modifying a test 
that enabled them to achieve power in the first place?

An impact analysis would act immediately to invalidate this test. As a re
sult, all qualified black applicants would become police officers without the 
added burden of meeting irrelevant standards, subject, of course, to general 
restrictions on the total number of police officers. Moreover, there would be 
no limit on the number of successful applicants. Blacks would not have to rely 
on the good will of the majority white police force in recruiting new black 
applicants.

B. TITLE VII

Title VII of the Civil Rights Act of 1964 outlawed employment discrimina
tion.198 The Act itself did not define discrimination as either disparate treat
ment or disparate effect nor did it delineate the type of equality sought.199 In 
interpreting Title VII, the Supreme Court has held that a case of employment 
discrimination may be supported under disparate treatment or disparate im
pact theories.200

198. 42 U.S.C. § 2000e (1982). For a general explanation of the Title VII disparate impact test, see 
Chamallas, Evolving Conceptions of Equality Under Title VII: Disparate Impact Theory and the Demise 
of the Bottom Line Principle, 31 UCLA L. Rev. 305 (1983); Lerner, Employment Discrimination: Ad
verse Impact, Validity and Equality, 1979 Sup. Ct. Rev. 17.

199. Chamallas, supra note 198, at 305.
200. International Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n.15 (1977).
201. 401 U.S. 424 (1971).
202. Id. at 426.

In Griggs v. Duke Power Co.,20' the Supreme Court first enunciated the dis
parate impact analysis. In Griggs, a group of employees at a power generating 
plant sued the owner under Title VII.202 Petitioners claimed that the require
ment that applicants have a high school diploma or pass an intelligence test as 
a condition of employment in or transfer to jobs at the plant was not related to 
job performance and adversely affected the employment opportunities of 
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blacks.203 The Court held that adverse impact may be used to support a Title 
VII claim when the selection device is not a “reasonable measure of job per
formance.”204 On the facts before it, the Court held that the requirements for 
employment or transfer did not reasonably measure job performance and, be
cause of the adverse impact on blacks, violated Title VII.205

203. Id. at 425-26.
204. Id. at 436.
205. Id. at 431. The Court said that “[t]he Act proscribes not only overt discrimination but also 

practices that are fair in form, but discriminatory in operation. The touchstone is business necessity. If 
an employment practice which operates to exclude Negroes cannot be shown to be related to job per
formance, the practice is prohibited.” Id.

206. Chamallas, supra note 198, at 318-19.
207. Id. at 319.
208. Id. at 319-20.
209. Uniform Guidelines on Employee Selection Procedures, 26 C.F.R. § 1607.4(c) (1983).
210. See Chamallas, supra note 198, at 317 (equal opportunity concept of equality seeks to upgrade 

status of protected groups).
211. Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971).
212. Validation tests illustrate the relation between a particular condition to employment and its use 

as a reasonable measure of job performance. Lerner, supra note 198, at 18.

The disparate impact analysis under Title VII is similar to the equal protec
tion standard proposed here. First, plaintiffs must prove an adverse impact on 
the group in question.206 This impact is then weighed against the business ne
cessity enunciated in Griggs.207 Finally, even if an adequate business purpose 
is presented, plaintiffs may be afforded the opportunity to rebut by proving the 
existence of less discriminatory alternatives.208

The test is similar to the critical standard in form, but operates quite differ
ently in practice. The harm or impact analysis of Title VII operates on a very 
concrete level. Adverse impact is proven by examining available statistics. Al
though there appears to be much confusion over the precise definition of “ad
verse impact,” one recent set of regulations describes it as “[a] selection rate for 
any race, sex, or ethnic group which is less than four-fifths ... (or eighty 
percent) of the rate for the group with the highest rate . . . ,”209

Thus, the Title VII method of examining impact varies considerably from 
that presented here. For example, in Title VII examinations there is no analy
sis of indirect effects or impact on power relations. Whereas the critical stan
dard examines a policy in terms of its impact on structural relations of power, 
the Title VII approach is limited to consideration of directly quantifiable re
sults. Similarly, the Title VII test does not include as a second prong of the 
harm analysis the stigma of inferiority. One may argue that the idea of an 
impact analysis incorporates the notion of stigma as an evil to be addressed,210 
but the absence of an explicit stigma analysis limits the breadth of the Title VII 
impact test.

The difference between the two tests is also evident at the balancing stage. 
The Title VII test invokes “business necessity”211 as a factor to be weighed 
against the adverse impact. The use of the term “necessity” and the existence 
of “validation tests”212 to legitimize discriminatory business practices give 
great weight to this side of the balance. A business interest in the use of a 
particular policy must be extremely strong before it reaches the level of neces
sity. Thus, by defining the interest side of the balance as “necessity,” the Title 
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VII approach places a fairly high threshold on the defendant’s side of the bal
ance. Once that threshold is met, however, it is difficult to overcome. The 
plaintiffs only option is to rebut by showing a less discriminatory alternative. 
Thus, by characterizing a business interest as “necessity,” courts can feel less 
concerned about denying a Title VII claim. The critical standard, on the other 
hand, employs no such threshold analysis. All the factors are weighed together 
so that the balance is not skewed in the defendant’s favor.

The Title VII test is a less effective weapon against discrimination than is the 
critical effects standard. By its focus on disparate impact, Title VII has proven 
to be a helpful device in the effort to achieve practical equality. Because of its 
narrow impact analysis and its concern for the autonomy of business decisions, 
however, its usefulness as a model effects approach is limited.

C. THE EISENBERG CAUSALITY PRINCIPLE

Theodore Eisenberg has developed perhaps the most comprehensive and 
well-considered approach to disproportionate racial impact to date. Eisenberg 
begins his exposition of an impact analysis by criticizing the Emits of the Davis 
intent requirement.213 He does not, however, embrace an effects standard 
without some apprehension.214 Eisenberg relates the tension between an im
pact analysis and Uberal individualism by invoking the fear of widespread so
cial reform.215 His intuition tells him that some disproportionate impact ought 
not to be allowed, yet his Uberal values shrink away from embracing a theory 
that would invalidate all such official actions.216

213. Eisenberg, Disproportionate Impact and Illicit Motive: Theories of Constitutional Adjudication, 52 
N.Y.U. L. Rev. 36, 40 (1977).

214. Id. at 50-51.
215. Id. at 46.
216. Id. at 42.
217. Id. at 57.
218. Id. at 59.
219. Id.

Eisenberg’s mission, then, is to weave between the conflicting values of im
pact analysis and Uberal individualism to construct an equal protection stan
dard that is fair to aU. The result is a fascinating blend of tort law and 
constitutional theory. The blend is described as the “causation principle”; it is 
a mechanism for Hmiting the reach of impact analysis.217 In order for a partic
ular legislative or administrative act to faE within Eisenberg’s test, it must both 
directly and proximately cause the disproportionate impact in question.218

The primary purpose of the causation principle is to provide a workable 
alternative to the intent standard without surrendering equal protection to the 
kind of unlimited reform possible under a pure impact theory. Eisenberg’s 
primary concern is to avoid equal protection claims rooted in prior discrimina
tion. By incorporating a proximate cause element into his model, Eisenberg 
sufficiently limits his theory so as to limit the breadth of equal protection doc
trine. Analogizing to tort law, Eisenberg insists on a proximate cause standard 
so that “liability will not crush those on whom it is put.”219

There are, however, crucial differences between equal protection and negli
gence. Tort law involves social judgments as to relative blame and policy con
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siderations such as the overdeterrence of activity,220 but constitutional 
questions go to the heart of our society’s commitment to justice and equality. 
Eisenberg’s worry that “it would be unjust to inflict the entire cost of undoing 
past wrongs on people who are not reasonably responsible for those 
wrongs”221 may have backed him into a corner. While such a concern is ap
propriate in the realm of tort law, it is not necessarily appropriate in the realm 
of equal protection. If present society is to be reformed to correct past injus
tices, individuals not directly responsible will necessarily suffer somewhat. De
bate should center around the nature and extent of the burden, not whether the 
burden should be borne at all. Yet, Eisenberg simply assumes the immorality 
of reform while ignoring the immorality of inequality. Eisenberg’s discomfort 
with the limitations of an intent requirement and the burdens of an impact test 
has led him to create an empty middle ground.

220. W. Prosser & W. Keeton, Prosser and Keeton on the Law of Torts 20-26 (1984).
221. Eisenberg, supra note 213, at 59.
222. See id. at 66-67 (including disproportionate impact as factor but, like Davis, not making it con

trolling factor).
223. Id. at 74.
224. 362 F. Supp. 651 (S.D.N.Y. 1973), affd, 507 F.2d 1065 (2d Cir. 1974), cert, denied, 421 U.S. 948 

(1975).
225. Id. at 655.
226. Id.
111. Eisenberg, supra note 213, at 74.
228. Id.

In practice, the causation principle invalidates only those acts that specifi
cally cause disparate impact. Eisenberg’s language at times approaches that of 
an intent requirement. The focus on proximate causes and direct relationships 
conjures up images of the Davis standard.222 In applying his standard to the 
facts of a housing discrimination case, Eisenberg concludes “the connection 
between uneven impact and race could only be made by attributing the uneven 
impact to the general prior discriminatory treatment of minorities.”223 224 The 
case Eisenberg chooses to discuss is Citizen’s Committee For Faraday Wood v. 
Lindsay™ In Faraday Wood, a public housing project was cancelled because 
of community opposition to the project.225 Minorities were disproportionately 
affected by the cancellation, although no discriminatory motive was proven.226 
Eisenberg thus concludes that disproportionate impact can be shown in such a 
case only by emphasizing the general discriminatory treatment of minori
ties.227 Because such a rationale entails forcing the present majority to repair 
the damage of prior generations, he would not invalidate the decision to halt 
the project.228

Eisenberg’s discussion highlights the distinction between a “causality princi
ple” and a critical effects standard. The facts of Faraday Wood, however, do 
not present such a clear-cut situation. The harm to participation—loss of 
housing opportunities and the stigma of inferiority—was quite strong, while 
the government interest in halting the project was undefined. For example, the 
government’s decision did not appear to be based on a shortage of funds. Nor 
was there a change in general policy toward public housing units. Absent a 
more compelling reason, the government interest in Faraday Wood would 
probably not overcome the disproportionate impact of the decision to halt the 
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housing project. Certainly, the facts require a closer look than that afforded 
under a principle requiring race to be a proximate cause of the government’s 
decision.

c. perry’s theory of disproportionate racial impact

The Supreme Court’s decision in Washington v. Davis'17-9 also provoked Pro
fessor Michael Perry to develop a theory of disproportionate racial impact.230 
Disproportionate racial impact requires scrutiny of laws with a disproportion
ate impact on blacks. It is more rigorous than a rational relationship test, but 
it does not require strict scrutiny.231 Several factors are weighed to determine 
whether the law should be invalidated: the degree of disproportion; the inter
est disadvantaged; the efficiency of the law and availability of alternatives; and 
the government interest.232 Perry constructs a model of equal protection that 
repairs the damage of prior discrimination.233 From the beginning, however, 
his analysis suffers from a confusion of positive and negative approaches. 
Perry states:

Under DRI theory a law is presumptively unconstitutional even 
though it employs no racial criterion of selection if it has dispropor
tionate racial impact. Correlatively, government has an obligation, 
an affirmative duty, to pursue its legitimate interests by means of law 
selected and fine-tuned for the purpose of avoiding unnecessary in
trusion on the interests of racial minorities.234

Perry distinguishes his goals from those of a more active approach by distin
guishing disproportionate impact theory from affirmative action.235 His for
mulation of the distinction is quite revealing. Perry views affirmative action as 
color conscious and DRI as color blind, stating that “[t]he laws preferred by 
DRI theory apply to blacks and whites in exactly the same way. The laws 
favored by affirmative action do not.”236 While affirmative action calls for the 
redistribution of scarce goods, disproportionate racial impact merely requires 
that government “not exacerbate the effects of prior discrimination any more 
than is reasonably necessary . . . .”237 As with Eisenberg’s causation princi
ple, Perry’s thesis tiptoes around the issue of redistributive justice. Unlike Ei
senberg, Perry finds great importance in the relationship between prior 
discrimination and present action.238 Unfortunately, he is unwilling to do a 
great deal about it. As a result, he constructs a theory that attempts to freeze 
inequality in its present state. Equality is thus defined in terms of present une
qual relationships. Perry’s DRI lacks the will to eliminate inequality from so
ciety by forcing true positive action on the part of government.

229. 426 U.S. 229 (1979).
230. Perry, Disproportionate Impact, supra note 159.
231. Id. at 555-56.
232. Id. at 559.
233. Id. at 560.
234. Id. at 556-57.
235. Id. at 561.
236. Id.
237. Id.
238. Id. at 559.
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Part of Perry’s narrow purpose may be attributed to the manner in which he 
defines disproportionate impact. He has recognized the force of stigma in 
other contexts,239 but his effects test does not include an examination of stigma 
caused by government action. Rather, his DRI looks directly to tangible ef
fects, such as disproportionate impact in employment and education.240

239. Perry, Modern Equal Protection, supra note 37, at 1040.
240. Perry, Disproportionate Impact, supra note 159, at 571-80.
241. Id. at 558.
242. Id. at 559.
243. Id. at 570.
244. Id. at 581.
245. 517 F.2d 409 (7th Cir. 1975), rev’d, 429 U.S. 252 (1977).
246. Id. at 411.
247. Id. at 413.
248. Perry, Disproportionate Impact, supra note 159, at 584.

In this sense, Perry’s theory is tied to the premises of liberal individualism. 
He incorporates a view of practical equality into his equal protection analysis 
but does not consider practical considerations in examining structural relation
ships. Consequently, he regards the goal of DRI theory as a liberal ideal recon
stituting the “starting gate” of social mobility.241 Because his practical 
equality does not translate into an equal freedom, Perry does not acknowledge 
the need for an examination of more complex relationships. Thus, his effects 
analysis does not include an examination of relations of power and the rein
forcement of ideology.

This is evident in Perry’s requirement that before invoking disproportionate 
racial impact, petitioners must prove some connection between the present im
pact and prior discrimination.242 This requirement stems from his unwilling
ness to recognize more generalized limits on social participation as 
disproportionate effects of present governmental action.

This unwillingness leads Perry to invoke an “intent” standard where an im
pact standard ought to suffice. For example, in his discussion of voting rights, 
Perry asserts that legislative districting that dilutes black voting power “is not a 
consequence of the history of discrimination to which blacks have been sub
ject.”243 As a result, Perry concludes that any case deciding that voting rights 
have been unconstitutionally diminished must rely on proof of present dis
criminatory intent. Because of such requirements, disproportionate racial im
pact cannot apply in voting rights cases. In considering zoning and public 
housing policies, Perry states that disproportionate racial impact analysis is 
critical to the achievement of equality.244 Unlike legislative districting, he 
claims, land use policy is deeply rooted in prior discrimination and blatantly 
reflects a pattern of inequality. Using Metropolitan Housing Development 
Corp. v. Village of Arlington Heightlr245 as an example, Perry illustrates how his 
process can correct past injustices in land use policy. Arlington Heights in
volved a challenge to the city’s decision not to allow low- and moderate-in
come housing in a white area.246 In that case, the impact upon blacks was 
extremely disproportionate.247 Perry calls the circuit court’s evaluation of this 
disproportionate impact thorough and balanced; he cites the opinion as a 
model of his DRI approach.248

The critical effects standard proposed here would render the same result in 
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Arlington Heights as did Perry’s DRI. Unlike DRI, however, the critical stan
dard would not distinguish between situations involving a history of prior dis
crimination and those less clearly based on prior policy. A critical approach 
would go beyond DRI to scrutinize the stigmatizing effect of the city’s decision 
and the harms to participation resulting from such a decision.

The critical standard requires the use of impact analysis whenever blacks 
suffer a disproportionate harm to participation. This harm does not distinguish 
between voting and housing or jury selection and education. Rather, the criti
cal approach evaluates each claim on its merits by carefully examining the 
effect on social participation and the potential for social stigmatization.

VIII. Conclusion

By separating the individual from society, liberalism is left divided between 
positive and negative conceptions of freedom and equality. The division cor
responds to irreconcilable visions of equal protection and opposing doctrines 
of constitutional theory. The equal treatment strand of liberal constitutional 
theory is most closely attuned to the concerns of autonomy and limited societal 
constraints. Yet equal treatment is incomplete, as it cannot repair the damage 
of past discrimination. The disparate impact strand requires a more in-depth 
analysis of social relationships through its examination of loss of opportunity. 
Disparate impact analysis forces the courts to view equality on a practical, 
everyday level. Yet, liberalism is uncomfortable with such a practical concep
tion of equality because it is unwilling to concede the existence of social struc
tures outside the voluntary agreement of individuals. As a result, liberalism is 
unable to accept a complete disparate impact analysis.

Critical theory, on the other hand, is not limited by the separation of the 
individual and society. It therefore embraces a comprehensive and positive 
conception of equality. Critical equality requires an impact or effects analysis 
that addresses the practical reality of social existence. This analysis is not lim
ited to immediate effects but broadly examines the impact of governmental 
action on relations of power and ideology. Furthermore, this proposed stan
dard need not lead to unlimited social reform. But, by carefully scrutinizing 
the effects of governmental action and balancing those effects with government 
interest, it operates in a realistic and practical manner to lessen racial inequal
ity in social structures.

Andrew Luger





Jewish Divorce and Secular Courts: The Promise 
of Avitzur

In Avitzur v. Avitzur? New York’s highest court upheld the general enforce
ability of a clause recorded in a ketubah? a document that accompanies a 
traditional Jewish wedding ceremony. The clause at issue required the mar
ried couple to appear before a rabbinic court, or bet din? to comply with Jew
ish divorce procedures in the event of marital dissolution.4 While recognizing 
the religious nature of the document, the A vitzur court held that this provision 
of the ketubah could be enforced under “neutral principles of contract law.”5 
Analogizing the clause to an antenuptial agreement, the court found the 
ketubah was entitled to no less dignity than any other civil contract that re
quired submission of a dispute to a nonjudicial forum.6

The ketubah included the clause requiring an appearance before a bet din 
because of the special nature of Jewish marriage and divorce law. The clause 
was designed to ensure that a civil divorce would be followed by a religious 
one, which would permit the partners to enter new marriages with religious 
approval.7 A civil divorce alone would be insufficient if a Jewish divorcee 
wished to remarry within the religious tradition.8

The possibility that a person can be divorced civilly but unable to remarry 
religiously has created serious problems for many Jews.9 These Jews most 
often are women who find themselves bound by Jewish law to marriages that

1. 58 N.Y.2d 108, 446 N.E.2d 136, 459 N.Y.S.2d 572, cert, denied, 104 S. Ct. 76 (1983).
2. The word ketubah is derived from the Hebrew root for “writing,” and is literally a writ. It usually 

is translated as “marriage contract,” though this is not strictly accurate. The ketubah is a document 
recording the financial obligations that the husband undertakes toward his wife in respect of, and con
sequent to, their marriage. See 10 Encyclopaedia Judaica Ketubah 926-34 (1972).

The origin of the ketubah could be the ancient “bride price” that exchanged hands in the Middle East 
when men acquired wives. During the difficult economic circumstances of the late second and early 
first century B.C.E. (Before Christian Era), many Jewish men did not marry because they could not 
afford the bride price. Shimon ben Shetah, head of the Pharisees at that time, transformed the bride 
price from a cash payment to a lien against the husband’s property that would have to be paid to the 
woman in the event her husband divorced or predeceased her. The gifts that the groom traditionally 
gave the bride at the time of marriage also were transformed into a lien against the groom’s property. 
This change in custom from a bride price to a future lien made marriage easier and divorce more 
difficult. For a full discussion of this historical development of the ketubah and citations to classical 
Jewish sources, see E. Dorff & A. Rossett, A Living Tree: Materials on the Jewish Legal Tradition with 
Comparative Notes XIII-3-17 (3d prelim, ed. 1983) (unpublished manuscript).

3. Bet din or beth din, literally “house of judgment,” is the rabbinic term for a Jewish court of law. 4 
Encyclopaedia Judaica Bet Din and Judges 719-27 (1972). In earlier times, these courts had vast, 
enforceable powers over the criminal and civil litigation of the Jewish community. Id. In modem 
times, battai din (plural) deal only with civil and religious matters. Most frequently, today’s battai din 
deal with divorce, conversions, and supervision of dietary laws. Acting with the written consent of the 
parties, battai din can serve as courts of arbitration whose awards are enforceable in civil courts. See 
Kaplan, Rabbinical Courts: Modern Day Solomons, 6 Colum. J.L. & Soc. Probs. 49, 56-68 (1970).

4. Avitzur, 58 N.Y.2d at 112, 446 N.E.2d at 140, 459 N.Y.S.2d at 576. Although the clause did not 
mention divorce specifically, the court of appeals assumed this was the purpose of the clause and the 
subject of the “counselling” performed by the rabbinic court. Id. at 114, 446 N.E.2d at 138, 459 
N.Y.S.2d at 574.

5. Id. at 115, 446 N.E.2d at 143, 459 N.Y.S.2d at 579.
6. Id. at 114, 446 N.E.2d at 142, 459 N.Y.S.2d at 578.
7. Id. at 112, 446 N.E.2d at 140, 459 N.Y.S.2d at 576.
8. Id., 446 N.E.2d at 140, 459 N.Y.S.2d at 576.
9. It has been estimated that there are approximately 15,000 Orthodox Jewish women in New York

193
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have been terminated by the state but not by the procedures necessary to allow 
them to remarry within traditional Judaism. These women often face spouses 
who refuse to cooperate in the religious divorce procedures or who use the 
threat of such refusal as blackmail in property and custody settlements.* 10

State alone who are divorced civilly but unable to obtain a get (a Jewish divorce document). I. Haut, 
Divorce in Jewish Law and Life 101 (1983).

10. Chained Woman Wins Court Case, 36 Church & State 62 (1983) (reporting A vitzur decision as 
major victory for Jewish women while noting dubious impact on church-state separation principles); 
see Lewin, The Get Bill Battle, Wash. Jewish Week, Sept. 29-Oct. 5, 1983, at 14, col. 1 (defense of get 
legislation by author of bill).

11. Avitzur, 58 N.Y.2d at 113, 446 N.E.2d at 137, 459 N.Y.S.2d at 572.
12. Ketubot is the plural form of the Hebrew word, ketubah.
13. N.Y. Dom. Rel. Law § 253 (McKinney Supp. 1983).
14. See Warmflash, The New York Approach to Enforcing Religious Marriage Contracts: From 

Avitzur to the Get Statute, 50 Brooklyn L. Rev. 229 (1984). Professor Warmflash concludes that 
while the Avitzur decision is constitutionally permissible, the get statute violates first amendment princi
ples. Id. at 232. The article, however, does not sufficiently examine certain assumptions made by the 
Avitzur court. For example, the Avitzur court assumed that the ketubah is a contract to be treated by 
civil courts like any other private agreement. If the A vitzur case is pursued on remand, Susan Avitzur 
will have to prove she has a contract and that its terms are sufficiently clear to be enforceable. There is 
reason and precedent to deny such a claim. YeeZnreWhite, 78 Misc. 2d 157, 158-59, 356 N.Y.S.2d 208, 
209-10 (N.Y. Sup. Ct. 1974) (ketubah ceremonial document, not legal one).

In Avitzur v. Avitzur: The Constitutional Implications of Judicially Enforcing Religious Agreements, 33 
Cath. U.L. Rev. 219 (1983), Elizabeth Lieberman concludes that the “neutral principles” approach 
that the Supreme Court has applied to church property disputes is not well suited to other agreements 
concerning religious matters and that A vitzur therefore represents unconstitutional entanglement in 
religious doctrine. Id. at 242-43. Avitzur, however, presents a more complex situation than Lieberman’s 
article recognizes. The application of contract principles may be more suited to A vitzur than to other 
ketubah cases because Avitzur concerned the use of an amended ketubah.

While Warmflash too readily assumes that the ketubah is an ordinary contract, Lieberman too read
ily assumes that it is not. Neither commentator focuses on the peculiarities of the document that the 
Avitzurs signed. The history of the ketubah and the special reasons for this particular amendment, 
however, must be considered to establish the intent of the parties and the meaning of the document’s 
terms.

While these earlier articles concentrated on the constitutional implications of A vitzur, this note sug
gests that Avitzur’s contract analysis may be supported by current developments in family law. See 
infra notes 167 to 172 and accompanying text. The interaction of increasing judicial enforcement of 
antenuptial agreements with the traditional Jewish view of marriage as a contractual relationship 
makes A vitzur important from a practical point of view. If the type of clause at issue in A vitzur could be 
refined or expanded into a standard prenuptial agreement, the constitutional problems become moot, 
and the problem of the agunah (a woman bound to a marriage because her husband has not delivered a 
get) would be substantially ameliorated.

15. N.Y. Dom. Rel. Law § 253(2) (McKinney Supp. 1983).

The facts of the A vitzur case limit the New York Court of Appeals’ decision 
to Jewish marriages that include the particular type of ketubah utilized by the 
divorced couple.11 12 The holding apparently does not apply to Jewish marriages 
accompanied by traditional Orthodox ketubot,vl which do not include special 
arbitration clauses. In an effort to address the potential divorce difficulties of 
Jews whose marriage ceremonies did not include this modified ketubah, the 
New York legislature passed an amendment to the state’s domestic relations 
law.13 This amendment has been called “the Jewish divorce law” or the “New 
York get statute,” from the word get, which refers to the divorce document that 
a husband must give to his wife in order to terminate their marriage under 
Jewish law.14

The New York law requires, as a prerequisite to a civil divorce, that spouses 
married in a religious ceremony submit affidavits15 asserting that they have 
done everything within their power to facilitate later remarriage by either 
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party.16 A plaintiff suing for divorce must affirm, subject to penalty of perjury, 
that he or she has taken the steps necessary to remove “religious or conscien
tious barriers” that would prevent remarriage by the other party.17

16. Id. § 253(3). Part of the get bill has already been declared unconstitutional as an impairment of 
contracts in violation of article I, clause I, section 10 of the United States Constitution. Chambers v. 
Chambers, 122 Misc. 2d 671, 471 N.Y.S.2d 958 (N.Y. Sup. Ct. 1983).

In Chambers, the uncontested divorce action was based on a separation agreement the couple had 
entered into before the get law was enacted. Id. at 672, 471 N.Y.S.2d at 959. The case did not reach the 
courts, however, until after the get bill became law. The plaintiff-wife in Chambers filed the newly 
required statement, but the husband did not. Id. A special referee decided the plaintiff nonetheless was 
entitled to a judgment of divorce. Id. at 673, 471 N.Y.S.2d at 960. He held that § 253(4), which pro
vides that no final judgment shall be entered unless the defendant files a removal-of-barriers statement, 
was an unconstitutional impairment of contract when a separation agreement had been filed before the 
get law was passed. Id. at 674, 471 N.Y.S.2d at 961. In such a case, the plaintiff would be deprived of 
her desired divorce because of a requirement of removal-of-barriers that did not interest her at all. Id. 
The state thus had cut off judicial remedies that accrued under the contractual separation agreement at 
the time it was made. Id. at 674, 471 N.Y.S.2d at 961.

17. N.Y. Dom. Rel. Law § 253(3) (McKinney Supp. 1983).
18. The Commission on Legislation and Civil Action of Agudath Israel of American, an Orthodox 

group, initiated the 1983 bill. Gallob, Religious Divorce Bill, Jewish Telegraphic Agency Daily News 
Bull., Aug. 9, 1983, at 4, col. 1. The bill explains that a barrier to remarriage that the party voluntarily 
can eliminate shall not be construed to include “application to a marriage tribunal.” N.Y. Dom. Rel. 
Law § 253(5) (McKinney Supp. 1983). This section of the law was designed to exempt Roman 
Catholics from the bill since they must apply to ecclesiastical tribunals for a change in marital status. 
See infra text accompanying notes 69 to 71. Governor Cuomo’s memorandum accompanying his 
signing of the get statute offers a candid statement of the law’s purpose and shortcomings. “The re
quirement of a getC wrote the Governor, “is used by unscrupulous spouses who avail themselves of our 
civil courts and simultaneously use their denial of a get vindictively or as a form of economic coercion.” 
Governor’s Memorandum on Approval of Ch. 979, N.Y. Laws (Aug. 8, 1983), reprinted in 1983 N.Y. 
Laws A-737. The Governor decided to leave questions of constitutionality to the courts: “If there is a 
constitutional impediment, I am sure our excellent courts will make that clear in due time.” Id.

19. I. Haut, supra note 9, at 3. See generally 11 Encyclopaedia Judaica Marriage 1025-51 (1972).

Although the statute is facially neutral and the word “Jewish” is never used, 
the amendment was passed as a conscious attempt to solve the problems cre
ated by Jewish divorce law.18 The law uses language that indirectly but inten
tionally excuses members of other religious groups from compliance with the 
requirement to remove barriers to remarriage.19 Hence, the amendment ap
propriately has been called the get law, since it effectively applies only to Jew
ish divorce.

This note contends that the judicial approach to the problems of Jewish di
vorce characterized by the Avitzur opinion is far superior to the solution 
crafted by the New York legislature. The note begins with a brief overview of 
Jewish marriage and divorce principles as a framework for understanding the 
religious and civil problems that can face Jews seeking divorces. The note 
then critiques the New York get law, arguing that it raises serious constitu
tional questions regarding separation of church and state, that it is underinclu- 
sive in the protection it affords, and that it denigrates both religion and the 
state by mandating a secular solution to a religious problem. The note argues 
that many of the problems attending delivery of a get could be handled by a 
separate antenupital agreement expressly concerned with and pledging mutual 
cooperation in obtaining a religious divorce.

Finally, the note analyzes the A vitzur holding and determines that, although 
the decision is limited and makes some questionable assumptions about the 
nature of the ketubah. its emphasis on principles of contract law minimizes first 
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amendment difficulties. Furthermore, the Avitzur approach is consistent with 
current developments in family law. Courts should favor this approach, par
ticularly if it is framed in terms of binding arbitration.

I. An Overview of Jewish Marriage and Divorce Principles

A. MARRIAGE AS A CONTRACT UNDER JEWISH LAW

In Judaism, marriage is a question of contract rather than of status.20 In this 
respect, Jewish law has a very different perspective from other legal systems, 
which treat marriage as a matter of personal status.21 The distinction between 
status and contract relates to both the source and the nature of marriage bonds. 
In a society that views married life as a status, a marriage is created by the 
state, and rights and obligations are predetermined and uniform for all 
couples.

20. I. Haut, supra note 9, at 3.
21. For a critique of the status point of view of American law and a thesis arguing for the use of 

contracts in American marriage, see L. Weitzman, The Marriage Contract (1981).
22. The contrast between status and contract is one of degree. Jewish couples could not “contract” 

about aspects of married life that were defined in absolute terms by Jewish law any more than Ameri
can couples legally could contract out of state-imposed requirements or restrictions. Under neither 
legal system, for example, could there be a valid marriage between siblings. For a discussion of the 
aspects of Jewish married life that are negotiable, see E. Dorff & A. Rossett, supranote 2, at XIII-14-17.

Until recently, state law not only restricted who may marry, but also imposed specific rights and 
obligations upon married persons. A woman’s “status” as a wife, for example, prevented her from 
owning property in her own name, although single women were not similarly restricted. Traditional 
sex-role stereotypes accompanied a status view of marriage. See, e.g., Graham v. Graham. 33 F. Supp. 
936, 939 (E.D. Mich. 1940) (husband and wife could not contract to have husband accompany wife on 
her travels; husband had duty to support wife and wife had duty to follow him in his choice of 
domicile).

23. I. Haut, supra note 9, at 3.
24. A. Kirschenbaum, The Talmud and You 18 (1967). In addition to the presentation of an 

item of value as a way to effectuate marriage, Jewish law also recognized two other methods of creating 
a marriage: the use of a formal writ or shtar presented by the groom to the bride and sexual relations 
between the couple. Both methods have become virtually obsolete. I. Haut, supra note 9, at 4.

It is worth noting that a shtar, which may effectuate the marriage, includes the words “Behold you 

A contractual view of married life, however, focuses on individual consent 
as the source of the bond between husband and wife and accordingly allows 
each couple freedom to vary the obligations and responsibilities they assume 
toward each other.22 Many of the problems Jewish couples contemplating di
vorce encounter arise from this conflict: while civil law treats marriage as a 
status, created by secular authority through its licensed agents, Jewish law es
sentially treats marriage as a contractual relationship between two individuals, 
consecrated by a religious ceremony.

The spiritual nature of Jewish marriage is evident from the very language 
used to describe the change that occurs when single persons become commit
ted to one another. Kiddushin, the term generally used to signify marriage, is 
derived from the same root as the word meaning consecration.23 Several as
pects of a Jewish wedding, however, underscore the contractual quality of the 
relationship as well. The elements necessary for a valid Jewish marriage are a 
declaration by the groom of his intention to live as husband with his chosen 
wife, his delivery and her acceptance of consideration for that obligation, and 
the presence of competent witnesses to attest to these acts.24 In modern cere
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monies, these elements are evident in the groom’s statement of intention to be 
joined to the bride,25 the placing of a gold ring on the bride’s finger, and the 
presence of others to witness the event.

are consecrated unto me with this deed.” Its delivery was not merely evidence that kiddushin had 
occurred but was the means by which the tie was created. It therefore is different from the ketubah, 
which is not delivered until after kiddushin has occurred. 11 Encyclopaedia Judaica Marriage 1046 
(1972).

25. The declaration of the groom can be translated as “You are hereby consecrated unto me with this 
ring according to the laws of Moses and Israel.”

26. A. Kirschenbaum, supra note 24, at 18-19.
27. Id. at 18.
28. Many modern ceremonies include a double recitation and the exchange of two rings, a ritual 

many couples find psychologically more satisfying. Use of a double-ring ceremony is relatively recent 
in Jewish weddings, however, and it does not add in any way to the validity of the marriage under 
Jewish law.

29. Historically, Jewish law distinguished two stages in effectuating a marital union. The first, 
eirusin, was somewhat analogous to betrothal, but far more serious than a simple engagement. The 
couple so betrothed, through a ring, writ, or act of sexual intercourse, were forbidden to others and 
required a divorce to end their union, but they did not begin to live together until some time later. The 
undertaking of a joint household was called nisuin. In modem times, the two stages have been com
bined into one ceremony. There are two different sets of blessings chanted over the bridal couple in 
keeping with the two separate stages. The actual reading of the ketubah at the wedding frequently is 
done by the rabbi as a buffer between the two sets of blessings representing eirusin and nisuin. Other 
rabbis separate the two aspects of the wedding with a sermon. I. Haut, supra note 9, at 5; A. Kirsch
enbaum, supra note 24, at 17-18; 11 Encyclopaedia Judaica Marriage 1045-46 (1972).

30. M. Elon, Principles of Jewish Law 387 (1975); I. Haut, supra note 9, at 7.
31. R. Werblowsky & G. Wigoder, Encyclopedia of the Jewish Religion 229 (1965).

The intention so declared, witnessed, and accompanied by consideration is 
sufficient to bind the couple. The rabbi does nothing to effectuate a Jewish 
marriage, and his presence is not necessary for the marriage’s validity under 
Jewish law.26 Similarly, blessings traditionally recited by the cantor are not 
strictly required to effectuate the union.27 It is the declaration by the groom 
and the intent of the couple to be exclusively bound to one another that are 
paramount to a Jewish marriage.28 Under classical Jewish law, the bride’s ac
ceptance of the ring is enough to signify her consent to the marriage. The 
prominence of the male’s role in effectuating kiddushin, through his declara
tion of intent, is of central importance in understanding the difficulty of ar
ranging a Jewish divorce absent a husband’s willing cooperation.

B. THE PURPOSE OF THE KETUBAH

The ketubah, the document at issue in A vitzur, is signed at the time a tradi
tional Jewish wedding occurs.29 It is a formal document containing a state
ment of the obligations which the groom undertakes toward his bride.30 
Although often translated as “marriage contract” or “marriage document,” a 
ketubah technically is neither of these because it does not effectuate the mar
riage. It contains a statement of the duties the groom and bride assume toward 
each other through their marriage. There must be a formal act of acceptance 
by the groom of the obligations listed in the ketubah, and the acceptance re
quires witnesses,31 just as the declaration of intention to be married requires 
witnesses. Like the formal declaration made by the groom to effectuate a mar
riage, a ketubah refers to “the laws of Moses and Israel,” incorporating by 
reference the entire spectrum of Jewish family law. This law imposes upon 
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husband and wife a host of reciprocal obligations, including property rights 
and support obligations.32

32. The text of the ketubah related the husband’s words as “Be unto me a wife, according to the laws 
of Moses and Israel and I will work, honor, support, and maintain thee . . . .” I. Haut, supra note 9, 
at 8.

33. R. Werblowsky & G. Wigoder, supra note 31, at 226. It has been suggested that the amount, 
traditionally recorded as 200 zuzim, was intended to be sufficient to support a family for a year. Id.

34. Id.
35. I. Haut, supra note 9, at 9.
36. The Talmud is a vast collection of studies and interpretations of the Scriptures, traditions and 

innovations, discussions and debates of the great religious authorities and personalities from the time of 
Ezra the Scribe (450 B.C.E.) to the period of the rabbis who edited the Talmud in about 550 C.E. 
(Christian Era). A. Kirschenbaum, supra note 24, at 1.

37. While American Jewish life is probably most accurately viewed as an infinite variety of combina
tions of belief and observance, the three major divisions of organized religious life are Orthodox, Con
servative, and Reform. These are distinguished philosophically by their attitude toward the source and 
nature of Jewish law. Orthodox Jews believe that both Biblical and Rabbinic law was revealed by God 
to Moses at Mount Sinai and that such written and oral law essentially remains unchanged, unchange
able, and binding in all aspects of Jewish life. The Conservative movement similarly assumes the 
divine inspiration and binding authority of Biblical Jewish law but differs from Orthodoxy in its belief 
that Jewish law has been modified by rabbinic interpretation over time and can continue to so change 
through the interpretation of modem rabbinic scholars. Reform Judaism views Jewish law as the crea
tion, not of God, but of men; the liberal branch is “guided” but not governed by Jewish law.

Orthodox Jews have not permitted the additional clause to be incorporated in the ketubah. The 
liberal Reform movement, on the other hand, has abandoned the requirement of the ketubah alto
gether. The clause, therefore, is irrelevant to weddings in the Reform tradition. R. Werblowsky & G. 
Wigoder, supra note 31, at 226.

38. Id.

The ketubah originally was designed to impose obligations upon the groom 
and to serve as protection for the bride in case of death or divorce. The tradi
tional ketubah contains clauses that require a minimum amount to be paid to 
the woman if the marriage is terminated by divorce or by the death of her 
husband.33 The ketubah also customarily specified an additional sum beyond 
the legally required minimum that the bridegroom or his estate undertook to 
pay in the event of divorce or death.34

The traditional ketubah, therefore, is actually a lien on the husband’s es
tate,35 a property settlement agreed to before the couple begins living together. 
Dating back at least to Talmudic times,36 the ketubah was designed to protect 
widows and to make divorce more difficult by creating an obligation on the 
part of a man to provide his wife with a monetary sum should he decide to 
divorce her.

In addition to all the customary clauses, the ketubah used in the Avitzur 
marriage had an additional clause requiring the couple to appear before and 
comply with a rabbinic court in the event of any dispute between them. This 
clause was an innovation adopted by one branch of American Judaism, the 
Conservative movement,37 in an effort to ensure that a marriage ending in civil 
divorce also would be dissolved religiously. If rabbinic regulations regarding 
divorce are followed, then both parties will later be free to remarry within their 
Jewish tradition.38

C. DELIVERY OF THE BILL OF DIVORCEMENT

A marriage entered into under Jewish law can be terminated only by the 
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death of a spouse or by a religious divorce.39 For the marriage to be dissolved, 
the husband must give, and the wife must accept, a writ of divorce, known as a 
get, in the presence of a competent rabbinic court.40 The court, or bet din, 
however, does not dissolve the marriage. Only the husband can break the 
union he created when he declared his intent to be married. The court merely 
supervises the procedure to ensure that it is executed in accordance with reli
gious law.41 42

39. I. Haut, supra note 9, at 17.
40. R. Werblowsky & G. Wigoder, supra note 31, at 118.
41. M. Elon, supra note 30, at 415.
42. Id. at 119. The scripture reads as follows: “If a man takes a wife and lives with her. If she fails 

to please him because he finds something obnoxious about her and he writes her a bill of divorcement, 
hands it to her, and sends her away from his house. . . .” Deuteronomy 24:1.

43. I. Haut, supra note 9, at 18.
44. M. Elon, supra note 30, at 419.
45. E. Dorff & A. Rossett, supra note 2, at XIII-6.
46. I. Haut, supra note 9, at 55-56; E. Dorff & A. Rossett, supra note 2, at XIII-6.
47. New York State Judge Gartenstein made this observation in upholding the enforceability of an 

agreement to cooperate in a Jewish divorce. In Re Rubin v. Rubin, 75 Mise. 2d 776, 780, 348 N.Y.S.2d 
61, 65 (N.Y. Fam. Ct. 1973).

48. I. Haut, supra note 9, at 56; Kaplan, supra note 3, at 58.
49. E. Dorff & A. Rossett, supra note 2, at XIII-6.

The source of Jewish divorce law is a brief description of procedure in the 
Book of Deuteronomy?1 Based on this Biblical verse, the rabbis of the Talmud 
developed an extensive body of law dealing with the subject of divorce. It is a 
fundamental principle of Talmudic law that only a husband can give a get, and 
under classical Jewish law his right to do so was virtually unlimited.43 Equally 
fundamental is the requirement that a husband give this bill of divorcement of 
his own free will.44

Over time, however, rabbinic authorities developed many principles that 
qualified the husband’s absolute power to divorce his wife. The ketubah was 
created to serve as an economic disincentive to divorce by imposing a mone
tary penalty on a husband’s decision to cast out his wife. Early Jewish law 
required the husband to deliver a writ, but it did not demand the wife’s con
sent.45 Two decrees of an eleventh-century Jewish leader, Rabbenu Gershom, 
which officially banned polygamy among Jews and prohibited divorcing a wife 
against her will,46 prevented a man from remarrying while his first wife re
fused to accept a get. As long as both parties wished to end the marriage, 
however, there were no legal obstacles: no-fault divorce thus has been a fea
ture of Jewish family law for 2000 years.47

While divorce with the mutual consent of husband and wife never has been 
a problem in Jewish law, the husband’s paramount role in effectuating a di
vorce has created serious problems for a woman who desires a divorce, but 
whose husband refuses to give one. In effect, the consent principle of Jewish 
divorce law is not applied equally. If a wife refused to accept a get when her 
husband had proper grounds to divorce her, it was held that Rabbenu Ger- 
shon’s eleventh-century decrees were not strictly applicable, and the husband 
was permitted to remarry.48 In such cases, the court would accept the writ on 
the woman’s behalf, freeing the man to remarry within the religious tradi
tion.49 The polygamy ban also was limited by allowing a husband to take a 
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second wife where, for example, his first wife was incompetent and unable to 
accept a get.i0 Therefore, although the willing acceptance of a bill of divorce
ment by a wife usually is necessary for a divorce, Jewish law can allow a man 
to remarry even if his wife refuses to accept a get.

If the husband refuses consent, however, a woman does not enjoy the same 
opportunities under Jewish law. The remarriage of a Jewish woman without a 
get entails the most serious consequences: her remarriage will be considered 
an act of adultery, and children of such a union are regarded as mamzerim, 
who will suffer severe religious disabilities including a prohibition against 
marriage to other Jews.50 51

50. I. Haut, supra note 9, at 56; R. Werblowsky & G. Wigoder, supra note 31, at 118. Rabbinic 
courts granted this dispensation only when the husband obtained the signatures of 100 rabbis support
ing his position. I. Haut, supra note 9, at 56.

51. R. Werblowsky & G. Wigoder, supra note 31, at 118.
52. Greenberg, And He Writes Her a Bill of Divorcement, 24 Conservative Judaism 71 (1970); 1 

Encyclopaedia Judaica Agunah 429 (1972).
53. I. Haut, supra note 9, at 23-24.
54. Greenberg, supra note 52, at 82.
55. See M. Elon, supra note 30, at 415-19 (discussing grounds for divorce).
56. R. Werblowsky & G. Wigoder, supra note 31, at 118.

Although the offspring of a Jewish male who remarries without having given 
a get would experience similar disabilities, the inequality lies in the husband’s 
ability to avoid these consequences through his own actions. This inequality 
has created a class of Jewish women who have been divorced in the civil courts 
but are not free to remarry within their religious traditions.

D. RABBINIC EFFORTS TO FACILITATE DIVORCE WITHOUT MUTUAL CONSENT

A woman who is unable to remarry under Jewish law because her husband 
cannot or will not give her a get is called an agunah, or “bound woman,” and 
her plight has concerned Jewish scholars for centuries.52 53 In recognition of this 
problem, the rabbis of the Talmud created for Jewish women the right to sue 
for divorce and formulated the legal fiction of “constructive consent.” This 
doctrine permitted a rabbinic court to coerce a husband’s “consent” to the de
livery of a get.^ Such an act performed under compulsion was deemed as 
valid as one performed voluntarily.54

In the context of Jewish divorce law, “grounds” for divorce are reasons or 
situations which should obligate the other spouse to cooperate in the delivery 
of a get. The grounds roughly are equivalent for husband and wife, and in
clude physical repulsion, inability to cohabit, chronic ill-treatment, and reli
gious apostasy.55 56 In instances where such grounds exist, a party can appeal to 
a rabbinic court. These “grounds” protect women by limiting the husband’s 
discretion and allowing an opportunity to bring the wife’s plight to the atten
tion of the community.

It is important to note that the bet din cannot grant a divorce and that only 
the husband can give a get. The party that appeals to a rabbinic court techni
cally is invoking that body’s jurisdiction as an investigatory tribunal that will 
decide what degree of pressure may be exerted to persuade a husband to give a 
get?*  Due to the contractual nature of Jewish marriage and the critical role of 



1984] Jewish Divorce Law 201

the groom in kiddushin, a rabbinic court cannot dissolve a marriage if the hus
band is unwilling to do so, but it can apply coercion through the doctrine of 
“constructive consent.”

The rabbis justified the validity of a get given under such compulsion by 
assuming that every Jew is desirous of complying with the law.57 58 When a bet 
din has determined that proper grounds for divorce exist, the rabbis considered 
the husband as having made up his mind to obey the court’s order. This legal 
fiction permitted the rabbinic court to use economic pressure, ostracism, and 
even physical force to elicit a husband’s “consent” to give the get.™

57. Id.
58. Greenberg, supra note 52, at 82-83.
59. Id. at 76.
60. There is a reported incident of a Canadian community whose women refused to have sexual 

relations with their husbands until the men influenced one of their associates to give a get. Jewish Press, 
Oct. 26, 1979, at M41.

61. One bet din, faced with a recalcitrant husband who was in the military, asked his commanding 
officer to proffer charges for conduct unbecoming an officer. The officer agreed, and the get was given. 
Kaplan, supra note 3, at 58.

62. R. Werblowsky & G. Wigoder, supra note 31, at 118.
63. I. Klein, A Guide to Jewish Religious Practice 393 (1979). Reform rabbis will not require 

a get before officiating at a second marriage.
64. I. Haut, supra note 9, at 101. See also Lewin, supra note 10; Chained Woman Wins Court Case, 

supra note 10.

When questions of marriage were left to religious tribunals, the rabbinic 
courts’ coercive powers were potent and usually effective. Today, religious 
tribunals in America can apply only moral and social pressures against a hus
band unwilling to divorce his wife. Such activity can include meeting with the 
man’s relatives, contacting his employer, raising the subject of his obstinancy 
in the community, and perhaps even tendering unofficial “bribes.”59 Moral 
persuasion, of course, is effective only where the man is sensitive to the reli
gious values of the community.60 Interference at the husband’s place of busi
ness can be more effective although less acceptable.61 62 If, however, a husband 
still refuses to give a get, there is little that can be done under Jewish law.

The interaction of Jewish and secular divorce law aggravates the problem 
inherent in Judaism’s reliance on the male. When family law was the preroga
tive of religious communities, a couple married in a Jewish ceremony could 
not be divorced, even in the eyes of the state, except as sanctioned by Jewish 
law. Today, the state declares a couple to be divorced without regard to 
rabbinic standards.

Civil divorce, however, is not recognized by rabbinic law unless it is supple
mented by the granting of a get.* 1 Observant Jews, especially women, therefore 
can find themselves divorced under civil law but still married under Jewish 
law. Even Jews who are less concerned with ritual find that the absence of a get 
will prevent them from participating in a traditional wedding ceremony. Both 
Conservative and Orthodox rabbis in this country decline to officiate at a Jew
ish ceremony unless evidence of a get is provided.63 64

It is estimated that 15,000 women in New York State alone are “bound” to 
their first marriage by their former husband’s unwillingness to give a get.M 
Furthermore, many spouses are forced to bargain for the get by decreasing 
property settlements or custody rights in separation agreements prepared for 
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their civil divorce. This condition of being divorced civilly but not religiously 
has resulted in a legislative response by the state of New York.

II. The New York &tLaw

The recently enacted New York get law attempts to alleviate the problem 
created by Jewish law. The aim of the statute is to ensure that when a Jewish 
couple has been married by a rabbi in a denomination that would require a get 
to recognize divorce, the parties must swear before the secular court that they 
have cooperated in the giving of a get before a final civil divorce judgment is 
entered.65

65. N.Y. Dom. Rel. Law § 253 (McKinney Supp. 1983).
66. Id.
67. Id. § 253(2).
68. Id. § 253(4).
69. Id. § 253(5).
70. Id. § 253(6).
71. Id. § 253(7).
72. Lewin, Constitutional Validity of New York’sGet Statute, N.Y.L.J., Nov. 16, 1983, at 1, col. 3.

The get law, enacted in 1983, seeks to prevent “parties to a marriage solem
nized by a clergyman or minister which is concluded by annulment or divorce 
from establishing or maintaining barriers to remarriage.”66 The law requires 
the plaintiff in a civil divorce action to allege in a sworn statement that he or 
she has taken or will take, prior to entry of a final judgment of divorce, “all 
steps in his or her power to remove any barrier to the defendant’s remarriage 
following the annulment or divorce.”67 If the divorce is uncontested and the 
defendant enters a general appearance, no final judgment can be entered un
less both parties have filed such verified statements.68

A “barrier to remarriage” is defined as “any religious or conscientious re
straint or inhibition imposed on a party to a marriage, under the principles of 
the denomination of the clergyman or minister who has solemnized the mar
riage by reasons of the other party’s commission or withholding of any volun
tary act.”69 Notwithstanding the filing of the plaintiffs verified statement, an 
affidavit from the clergyman stating that the plaintiff has failed to take all nec
essary steps to remove barriers to the defendant’s remarriage will prevent a 
final judgment from being entered.70 Any knowingly falsified statement will 
be punished under the New York penal law.71

Proponents of the get law maintain that it has a secular purpose and only 
requires parties seeking a divorce to do now what they implicitly promised 
each other they would do when they were married.72 Under this view, the 
purpose of any civil divorce law is to ensure complete dissolution of the mar
riage bond, to provide for the care of children, to ensure an equitable property 
settlement, and to ensure freedom for the parties to remarry. By insisting that 
the parties to a civil divorce remove religious barriers to remarriage, the law 
furthers the secular purpose of divorce law and protects the fundamental right 
to marry, which many Jewish women currently find themselves unable to exer
cise. By choosing a religious wedding ceremony, a couple has committed 
themselves to be married under the requirements of that faith and, implicitly 
at least, to be guided by those requirements if a divorce becomes necessary.
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Supporters of the get law assert that it requires no greater or stricter adher
ence to religious ritual than the couple agreed to undertake by their choice of 
wedding ceremony. A Jewish couple married by a Conservative or Orthodox 
rabbi will be required to have a Jewish divorce in order to obtain a civil one, 
while a Jewish plaintiff married in the Reform tradition will not be so 
required.73

The get law is underinclusive, however, and will not assist many women 
who are being denied a get by recalcitrant husbands. For example, a Jewish 
woman who was first married by a Reform rabbi but nonetheless desires a get 
in order to be remarried in a more traditional service will be unprotected by 
the law, because “the denomination” in which she married presumably does 
not find the lack of a get to be a barrier to remarriage. Similarly, a Jewish 
woman who had been married by a Justice of the Peace and who may want a 
get in order to remarry in an Orthodox or Conservative ceremony also is un
aided by this law because it applies only to religiously solemnized vows. It 
also is unclear whether any protection is available for the woman who seeks a 
get and challenges her spouse’s affidavit but cannot locate the clergyman who 
performed the ceremony.

Most importantly, the New York statute does not protect the woman who is 
the plaintiff in a divorce action. The law will prevent her from remarrying 
without an affidavit attesting that she has done whatever is possible to facilitate 
her husband’s remarriage. Despite a sincere statement of the wife’s willingness 
to accept a get, a recalcitrant husband could still deny her a religious divorce 
simply by not entering an appearance. Since the law requires an affidavit only 
from the plaintiff,74 the husband’s actions or inactions never come before the 
court.

A. FOURTEENTH AMENDMENT CONSIDERATIONS

The get law’s focus on the voluntary and contractual nature of the Jewish 
marriage ceremony is an attempt to use those consensual principles to aid only 
Jewish women, who have been most disfavored by them. Even if sharper 
drafting were capable of protecting Jewish women, the deeper problem is the 
statute’s implicit assumptions about what is constitutionally permissible and 
about what is advisable for the Jewish community. Although the language of 
the statute is neutral, it applies to a class that is exclusively Jewish and creates 
a scheme that does not fit closely with the asserted state purpose. Both of these 
factors prevent the law from surviving fourteenth amendment scrutiny.

The Supreme Court recently reaffirmed its willingness to invalidate a law 
that, despite its facially neutral character, touches on religion. In Larson v.

T3. Id:, Lewin, supra note 10. There may be some question as to just how predictable this require
ment will be. One Reform rabbi suggested that, if the get bill were upheld, he would be willing to sign 
an affidavit that a husband had not removed all barriers to remarriage, if the wife desired a get. He 
argues that the Reform tradition leaves such decisions to the individual conscience of their rabbis, and 
his own convictions would encourage him to help a spouse who wanted a get even though the ceremony 
had been performed under Reform auspices. Seminar discussion with Rabbi David Saperstein, 
Georgetown University Law Center, Washington D.C. (Apr. 4. 1984).

74. N.Y. Dom. Rel. Law § 253(3)-(4) (McKinney Supp. 1983).
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Valente?5 the Court struck down a provision of a Minnesota law regulating 
charitable contributions. The invalidated provision exempted from registra
tion and reporting requirements only those religious denominations which 
passed the “fifty percent rule”—those groups that received at least half of their 
total contributions from members.75 76 The provision was aimed at the Unifica
tion Church in an effort to curtail its various solicitation programs. The Court 
found that the exemption discriminated against certain religious groups and 
thus violated the “clearest command of the Establishment Clause” that “one 
denomination cannot be officially preferred over another.”77

75. 456 U.S. 228 (1982).
76. Id. at 231-32.
77. Id. at 244.
78. Id. at 246.
79. Id. at 247.
80. Id. at 251.
81. Discrimination against citizens who have had religious wedding ceremonies can raise questions 

of equal protection and due process as well as first amendment questions. See L. Tribe, American 
Constitutional Law § 14-11 (1978) (discussing “strict neutrality theory” of state-church relations, 
which would prohibit classification in terms of religion either to confer benefit or to impose burden).

82. Lewin, supra note 72.

The Court also employed a fourteenth amendment analysis. Justice Brennan 
wrote for the majority that a denominational preference law must be treated as 
“suspect” and its constitutionality judged by “strict scrutiny.”78 Under this 
standard, the law could not be upheld unless it was justified by a compelling 
government interest.79 In Larson, the alleged state interest was to protect citi
zens from abusive charitable solicitations. Although the Court assumed, for 
the purposes of its opinion, that this state interest was compelling, it found that 
the state had not demonstrated that the “fifty percent rule” furthered the inter
est it purportedly served.80

The New York get law presents a similar situation. Like the Minnesota stat
ute, the get law does not refer specifically to any denomination. The language 
of the statute requires an affidavit of removal of barriers to remarriage from 
any citizen filing for divorce who has been married in a religious ceremony. 
Even if one overlooks the fact that the law applies an additional requirement 
only to people who have chosen a religious ceremony,81 this facially neutral 
design cannot disguise the conscious focus on the Jewish community. The law 
is aimed only at those citizens who can divorce themselves religiously. Among 
the primary Western religions, Protestant denominations do not require reli
gious divorce, and the source of a Roman Catholic annulment is a religious 
tribunal rather than an individual partner.

The act that dissolves a Jewish marriage, however, is exclusively within the 
husband’s power,82 and a rabbinic court merely supervises the divorce in order 
to insure that the get is correctly written, witnessed, and delivered. Without 
mentioning either of the major denominations that would find civil divorce 
inadequate, the New York law nonetheless effectively excludes Catholics from 
its requirements. By thus implicitly exempting Roman Catholics, the statute 
loosens the “close fit” between purpose and language that might allow the stat
ute to pass heightened scrutiny.

That the law effectively applies only to Jews raises equal protection ques
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tions with respect to both the additional requirement being demanded of Jew
ish citizens and the benefit being conferred on one ecclesiastical group. 
Among those citizens who can choose to ignore the laws of their religion con
cerning the dissolution of marriage, only Jews are being required to conform 
to such laws in order to receive a civil benefit. Furthermore, among those 
denominations that have religious requirements concerning divorce, tne state 
is lending support only to particular branches of Judaism.

Due process arguments against the statute arise from its denial of divorce to 
those who cannot affirm that they have removed barriers to remarriage. In 
Boddie v. Connecticut,* 3 the Supreme Court held that denying indigents access 
to divorce courts on the basis of required filing fees violated the due process 
clause of the fourteenth amendment.83 84 The court focused on the state’s pecu
liar monopoly in granting a divorce and found that any denial of divorced 
status, however indirect, must be scrutinized carefully.85 The get law erects 
similar obstacles by denying access to divorce if religious requirements have 
not been satisfied; a Jew who has been married in a religious ceremony is 
barred from a civil divorce if the requisite religious procedures are not 
followed.

83 . 401 U.S. 371 (1971).
84. Id. at 383.
85. Id.
86. The cost of a get will vary with the rabbinic court involved but is usually an expense substantially 

in excess of the $45 filing fee discussed in Boddie. Within the Conservative movement, rabbis organiz
ing rabbinical courts to supervise the delivery of a gel charge about $200-$250. The fee usually is 
standard for every couple even though some cases will require considerable expense to locate a spouse 
who has moved out of state.

87. U.S. Const, amend. I. For a critique of the constitutional validity of the get law from a first 
amendment perspective, see M. Kochen, Memorandum to the New York Civil Liberties Union 
(Sept. 1983), reprinted in N.Y.L.J., Oct. 27, 1983, at 1, col. 3.

There is also a potential discrimination in the New York law of the exact 
variety Boddie struck down, since poor Jewish women can be denied a divorce 
in situations where other Jewish women can afford them. The New York law 
seeks to place the monetary burden for divorce on the party who seeks the 
removal of the barrier to remarriage and excuses from its definition of “bar
rier” an act whose expense the other*party  refuses to reimburse.86 Depending 
upon how the courts construe “refusal” to reimburse, an indigent woman who 
cannot pay the fees necessary for a Jewish divorce theoretically might be un
able to stop the civil courts from granting her spouse a judgment. She would 
be deprived of a get because of her inability and her husband’s unwillingness 
to pay for one.

B. FIRST AMENDMENT CONSIDERATIONS

The New York get law fails to pass the traditional tests the Supreme Court 
has established for legislation to withstand first amendment scrutiny. The first 
amendment defines the relation between state and religion through two 
clauses: the Establishment Clause, which forbids excessive intermingling of 
government and religion, and the Free Exercise Clause, which prohibits state 
interference with the practice of a religious faith.87
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In Lemon v. Kurtzman?*  the Supreme Court created a three-part test to 
measure compliance with the Establishment Clause. A law must reflect a secu
lar legislative purpose, must have a primary effect that neither advances nor 
inhibits religion, and finally must avoid excessive government entanglement 
with religion.88 89 The get law arguably fails all three parts of this analysis.

88. 403 U.S. 602 (1971).
89. Id. at 612-13.
90. See N.Y. Dom. Rel. Law § 253 (McKinney Supp. 1983) (practice commentary on barriers to 

remarriage).
91. The Supreme Court first spoke of the fundamental right to marry in Loving v. Virginia, 388 U.S. 

1 (1967).
92. N.Y. Dom. Rel. Law § 253(6) (McKinney Supp. 1983).
93. Id.
94. Id.
95. See id:. “No final judgment of annulment or divorce shall be entered . . . .”

The secular purpose of the law, as described by its advocates, is the facilita
tion of remarriage.90 The law presumably furthers public policy favoring mar
riage as an institution and permits people to exercise their fundamental right to 
marry.91 The serious flaw in this argument, however, is that, insofar as the 
state is concerned, marital status is a secular concern. By withholding a civil 
divorce until a religious one is granted, the legislation conditions legal status 
on religious status. To hold a person’s divorce hostage to a religious require
ment cannot be a proper secular concern of the state.

The second part of the Lemon test is violated because the primary effect of 
the New York law is to advance religion, specifically principles of Jewish fam
ily law, by requiring compliance with those principles in order to qualify for a 
civil benefit. The affidavit of a clergyman can stop a final divorce judgment 
because no final judgment shall be entered if the clergyman or minister who 
performed the wedding ceremony certifies that the plaintiff has failed to take 
the steps within his power to remove the barriers to remarriage.92 This power 
of a clergyman’s verified statement to at least delay a divorce, “notwithstand
ing the filing of the plaintiffs verified statement,”93 clearly advances religion. 
Nor is it reasonable to argue that the advancement of religion is not a primary 
but only an incidental effect of the statute, since the effect of the statute is 
intimately tied to its purpose of providing a solution for problems created by 
Jewish law. Enacting a requirement to prove compliance with that religious 
law, subject to verification by a cleric, is bound to have the advancement of 
religion as a primary effect.

It is with the third part of the Lemon test, the “entanglement” criterion, that 
the most serious concerns arise. A clause in the get law appears to grant veto 
power over a civil divorce to a clergyman who denies that the barriers to re
marriage have been removed. A proviso qualifies the clause: The clergyman 
must be alive and able to testify at the time a final civil judgment is to be 
entered.94 The law thus contemplates that when a clergyman’s affidavit con
tradicts a plaintiffs affidavit, the divorce judgment will be delayed.95

Although it is not clear from the statutory language, the statute’s reference to 
the clergyman’s ability to testify implies that some kind of testimony would be 
taken in civil divorce cases. The scenario of such testimony being challenged 
and rebutted by other rabbis of similar or slightly different beliefs is bound to 
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entangle the courts in religious doctrine. Furthermore, the broad spectrum of 
Jewish belief and practice in this country only can aggravate the problem of 
evaluating expert religious testimony on matters of family law. The entangle
ment problem of course runs in the other direction as well. Just as it is dis
tasteful to contemplate a civil court passing judgment on the relative 
authenticity of various religious beliefs or actions, it is repugnant to predicate 
civil divorce on the word of a religious professional in a society that prides 
itself on the separation of church and state.

Whether or not the get law interferes with the free exercise of religion will 
turn upon whether or not the delivery of a bill of divorcement is regarded as a 
religious act. While Jewish law clearly views the marriage relationship as a 
civil contract, it also views the relationship as kiddushin, or sanctified, and 
qualitatively different from a commercial transaction.96 To assert that severing 
such a relationship is no more than dissolving contractual ties distorts the spe
cial regard with which Jewish tradition treats marriage. The complex ritual 
requirements of a Jewish divorce, which include the presence of members of 
the bet din, the recording of the document in Aramaic by a scribe, the specific 
facts that need to go into the writ, the folding and tearing of the document, and 
the ritual of delivery are bound to make the participants feel as though the act 
is a religious one.97 Certainly it is different from a routine severing of ordinary 
contractual relationships. Jewish spouses who do not value the ritual are re
quired by this law to perform an affirmative act that can offend their current 
set of beliefs. More importantly, in the case of a spouse who has sincerely 
converted to another faith, participation in a Jewish ritual can contravene a 
new set of religious convictions.

96. I. Haut, supra note 9, at 3.
97. For a full description of the detailed ritual requirements surrounding the writing and delivery of 

a get, see id., at 27-41; I. Klein, supra note 63, at 475-91.
Actual physical participation in a Jewish divorce can be avoided by a spouse who willingly consents 

and gives the court power to be his agent. 6 Encyclopaedia Judaica Divorce 132 (1972). The ability 
to deliver or receive a get without attending the ceremony can overcome personal repugnance to the 
ceremony for certain spouses. It does not answer, however, the conscientious objections of others to 
being part of a ceremony whose value they question.

Requiring what could be an affirmative religious act is an objection that also could be made to the 
Avitzur decision. There is a distinction, however, that rests on the intent of the spouse and the issue of 
contract. See infra text accompanying note 154 (discussing problems with ketubah as basis of informed 
consent to contract). To the extent a rabbinic counselor makes it clear to a couple that the ketubah 
contains a clause requiring them to participate in a Jewish divorce, the situation changes from secular 
compulsion to contractual commitment. The couple is contractually agreeing, if they do so consciously 
and with intent, to act in a certain way towards each other in case of marital dissolution. If the agree
ment to have a religious divorce is framed in that manner, the issue of free exercise or nonexercise of 
religion need not arise.

As proponents of the new law point out, the granting of a get is qualitatively 
different from a ritual requirement such as a prayer: the former seeks to end a 
relationship between two human beings who arguably have agreed to be 
bound and unbound in a particular way, while the latter focuses on a relation
ship between man and God. The argument that requiring a man to give a get 
involves no religious compulsion ignores, however, the fact that positive reli
gious significance attaches to the delivery of a get. Indeed, on one level there is 
no distinction in Judaism between religious and secular commandments be
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cause the whole thrust of halakhah, law, is to sanctify daily life.98 Statutory 
compulsion to deliver a get, therefore, raises the question of whose standards 
are to be used to test whether or not the action required is a religious one—the 
state’s, the faith’s, or the conscience of the protesting individual.99

98. Halakhah is a general term used for the Jewish legal system. Jewish rules of conduct concerning 
personal, ritual, social, national, and international relationships all are subsumed under halakhah. 7 
Encyclopaedia Judaica Halakhah 1156-66 (1972).

The basic difference between any religious and secular legal system is the source of authority for the 
laws. In Judaism, laws relating to the relationship between people no less than laws concerning ritual 
are ordained by God. E. Dorff & A. Rossett, supra note 2, at XIII-7; see also Friedell, The First Amend
ment and Jewish Divorce: A Comment on Stem v. Stem, 18 J. Fam. L. 525, 529-31 (1980) (giving get can 
be viewed as religious obligation).

99. For a general discussion of the issue and standards surrounding sincerity and centrality of reli
gious practice in free exercise cases, see L. Tribe, supra note 81.

100. Author’s notes from debate between Nathan Lewin, drafter of the get law, and Bernard 
Zlotowitz, Executive Director of the New York Federation of Reform Synagogues, held at the Delegate 
Assembly Meeting, Jewish Community Council of Greater Washington, Silver Spring, Md. (Nov. 30, 
1983); see also S. Ain, Controversial Get Bill Provokes Heated Debate, Long Island Jewish World, Aug. 
5-11, 1983, at 6, col. 1; Lewin, supra note 10. Reform groups have opposed the get bill from its incep
tion. See Reform Groups Assail Bill on Religious Divorce, Wash. Jewish Week, Aug. 18-24, 1983, at 9, 
col. 3; see also S. Ain, supra note 100. Professor Tribe points out that one criteria used by the Supreme 
Court in the excessive entanglement area is the potentially divisive effect of a law touching upon reli
gion. L. Tribe, supra note 81. The get law certainly has created such divisiveness.

101. Lewin, supra note 10.
102. Z<Z; S. Ain, supra note 100.
103. Kashrut is the general term for Jewish dietary laws and customs. Such laws establish categories 

of permitted and forbidden foods, detailed regulations for the slaughter of permitted animals, and 
rituals for food preparation and consumption that implement the prohibition against any mixture of 
milk and meat products. See generally 6 Encyclopedia Judaica Dietary Laws 26-46 (1972) (describ
ing sources and history of kashrut regulations).

104. Author’s notes, supra note 100.

Advocates of the get law imply that the constitutional prohibition against 
interference with the free exercise of religion supports the need for legisla
tion.100 They maintain that women who desire to remarry within their reli
gious faith should be assisted by the state’s passage of a law that recognizes 
such religious scruples and prevents inequitable denial of a £<?/.101 The wo
men’s free exercise of religion, however, is not constricted by the state, but 
rather by their uncooperative spouses. Similarly, the disability the women suf
fer is the result of religious, not civil, law.

Proponents draw a parallel to other types of laws which encourage religious 
observance.102 103 They compare the problem facing a Jew who desires a religious 
divorce with the problems facing a Jew who desires to observe the Sabbath or 
dietary laws in a secular society. Society allows the state to create laws that set 
standards for kashrut™ labelling or to permit alternative provisions to be 
made for Jews who cannot work on Saturdays in order to allow them free 
exercise of religion. According to this argument, therefore, New York must be 
permitted to amend its domestic relations law in order to guarantee free exer
cise of religion to a segment of its citizenry.104

The comparison to kashrut and Sabbath observance must fail, however, be
cause the get law provides for the free exercise of religion for one spouse 
through the possible compulsion of a positive religious act by the other spouse. 
Kashrut laws, in contrast, are a form of consumer protection and anti-fraud 
legislation—truth in labelling measures that the state applies generally to all 
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citizens in business.105

105. For a discussion of secular laws concerning kashrut and Sabbath observances, see B. Meislin, 
Jewish Law in American Tribunals 85, 176-202 (1976). See also Note, Enforceability of Religious 
Law in Secular Courts—It’s Kosher But Is It Constitutional?"^ Mich. L. Rev. 1641, 1651 (1973) (kash
rut laws most appropriately seen as merely enacting general state policy against mislabelling and sales 
fraud).

106. 104 S. Ct. 1355, reh’g denied, 104 S. Ct. 2376 (1984).
107. Id. at 1365.
108. Id. at 1358.
109. Id. at 1362.
110. Id. at 1383-84 (Brennan, J., dissenting)
111. Id. at 1362.
112. Id.
113. Id. at 1361-65.

To argue that the element of choice is common to both the decision to be 
married ritually and the decision to observe the Sabbath overlooks the reality 
by which wedding ceremonies are chosen. The selection of a particular clergy
man can be the result of geography, personal friendship, or logistics of a wed
ding reception; it is not necessarily a commitment to the particular beliefs of 
the branch of Judaism the rabbi represents. Even if one were to assume that 
the choice of a particular type of wedding service was evidence of adherence to 
a particular type of Jewish belief, is the state thereby entitled to enforce the 
ramifications of that choice through its courts? Comparing the get law to kash- 
rut and Sabbath observance is fallacious because of the difference between the 
state neutralizing the secular consequences of a religious practice, on the one 
hand, and mandating a religious practice on the other.

The recent trend in Supreme Court decisions has modified the neutral at
mosphere that was the hallmark of church-state relations in America. The 
latest example of this trend is Lynch v. Donnelly,106 in which the Supreme 
Court held that the inclusion of a nativity scene in a city’s annual Christmas 
display did not violate the Establishment Clause.107

The Court, in a five-to-four decision, based its opinion on the particular 
context of the creche’s display, that of an annual undertaking that included 
many secular Christmas symbols.108 What is disturbing about the Court’s rea
soning is the imprecise way it characterized language in earlier cases concern
ing the necessity for applying the three-part Lemon test109 and the absence of 
any examination of the history of public funding of this particular practice.110 111 
Chief Justice Burger explained that the separation between church and state is 
not absolute111 and suggested that the Lemon test was not the sole approach 
the Court must take in evaluating a particular state action.112 Despite such 
language, however, the Court nonetheless applied the three-part test of pur
pose, effect, and entanglement. The majority found that the inclusion of the 
creche passed the tests: the city’s purpose could be viewed as secular because 
the creche was a part of a general holiday display; the effect of promoting 
religion was indirect and remote because the creche was a historical display 
about the origins of Christmas, with no institutional benefit to a specific sect; 
and there was also no excessive entanglement because the creche had not 
needed repair in ten years and required no consultation with clergymen either 
before or since its purchase.113

Whatever the merits of the Court’s decision, the get law would not pass even 
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the Lynch Court’s relaxed scrutiny under the Establishment Clause. Two ele
ments of the Lynch analysis particularly distinguish it from the get law. The 
Court’s focus on the “indirect and remote” nature of the benefit conferred on 
one religion and the absence of an ecclesiastical presence in the upkeep of the 
creche are in marked contrast to the situation created by the get law, where the 
benefit to a religious group is direct and substantial and the involvement of 
clergymen is central to the language of the law. Similar to the tradition of 
legislative prayer that the Court upheld in Marsh v. Chambers,'14 public recog
nition of Christmas as a holiday is arguably symbolic, noncoercive, and histor
ical. The get law, on the other hand, dramatically intrudes into family life and 
creates unavoidable religious burdens without any historical tradition to sup
port such involvement by secular courts.

Ironically, there is a genuine question as to whether or not Jewish law would 
be satisfied by the state requirement that a person grant a get."5 Coercive 
delivery of a get can negate its validity despite the existence of the doctrine of 
“constructive consent” in Jewish law.114 115 116 Where a civil court forces a husband 
to give a get, the document can be considered invalid as given against the 
husband’s free will, even if such a get were otherwise required by Jewish 
law.117 Such “duress” can encompass the situation established by the New 
York law—the withholding of a civil decree in order to exact a religious writ of 
divorce.

114. 103 S. Ct. 3330 (1983).
115. Seel. Haut, supra note 9, at 24 (if Gentile court forces husband to give get, it is invalid, because 

given under duress).
116. See supra notes 52 to 61 and accompanying text (discussing rabbinic development of “construc

tive consent” to allow woman to receive get from uncooperative husband).
117. 1. Haut, supra note 9, at 24.
118. The Babylonian Talmud, 4 Seder Nashim, Giltin 88b (Socino abr. ed. 1936). One explana

tion for the rejection of gittin obtained from a Gentile court was the desire of rabbis to discourage 
Jewish women from attaching themselves to Gentiles who had access to such courts. Maimonides, 
Mishneh Torah, Code of Ethics, Divorce, Ch. 2.

119. Avitzur v. Avitzur, 58 N.Y.2d 108, 446 N.E.2d 136, 459 N.Y.S.2d 572 (1983).
120. Id. at 111, 446 N.E.2d at 139, 459 N.Y.S.2d at 576.
121. Id. at 112, 446 N.E.2d at 140, 459 N.Y.S.2d at 576.

Jewish authorities generally agree, however, that if a civil court merely com
pelled a husband to obey the directive of a properly constituted Jewish court to 
give a get, such a divorce would be religiously valid.118 The Avitzur decision 
created the possibility of such a solution by enforcing what it viewed as a con
tractual agreement to appear before a rabbinic court in the event a party de
sired divorce.119 120 In Avitzur, a clause of a ketubah used at a Conservative 
marriage ceremony performed in New York in 1966 required the parties to 
appear before a bet din.lia The court addressed the validity of the clause after 
a civil divorce already had been granted.121 An examination of the facts and 
the opinion of the Avitzur decision demonstrates that, despite its limits, the 
decision offers a solution that satisfies both Jewish law and American constitu
tional principles. A vitzur can be expanded to avoid resorting to measures like 
the New York get law.
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III. The Avitzur Decision

American courts, and especially those in New York, previously have en
forced private agreements between spouses concerning Jewish divorce. As 
early as 1926, a New York appellate court permitted a widow to bring an ac
tion for continued occupation of marital premises under the provisions of her 
koshuba.vn The court reasoned that, although the contract was prepared in a 
foreign language and included religious phrases and references, it was in
tended to regulate and control the interests of the parties to the marriage and 
should be enforced according to the intention of the parties.123 Although some 
cases have held that religious divorce is beyond the jurisdiction of civil 
courts,124 a line of case law developed that allowed an agreement to seek a 
Jewish divorce to be treated like any other contractual agreement.125

The Avitzur cases, however, involved specific agreements between 
couples, usually as part of a written separation agreement, that stated the 
spouses’ desire for a religious divorce.126 The dispute frequently reached the 
state courts because the spouse who refused to give or to accept the get as 
agreed upon was seeking judicial assistance to enforce some other provision in 
the separation agreement.127 In such cases, the courts had little difficulty ap-

122. Hurwitz v. Hurwitz, 216 A.D. 362, 215 N.Y.S. 184 (1926). Koshuba is an alternate translation of 
ketubah.

123. Id. at 365-66, 215 N.Y.S. at 187.
124. See In re Estate for White, 78 Misc. 2d 157, 158-59, 356 N.Y.S.2d 208, 209-10 (N.Y. Sup. Ct. 

1974) {ketubah has no binding effect on property rights of signers); Wener v. Wener, 35 A.D.2d 50, 53, 
312 N.Y.S.2d 815, 818 (1970) (disapproving trial court’s reliance on ketubah as source of child support 
obligation).

125. See generally I. Haut, supra note 9, at 67-77; Friedell, supra note 98, at 530; Meislin, Jewish 
Divorce in American Courts, 16 J. Fam. L. 19, 28-34 (1977); Note, supra note 105, at 1650.

126. See, e.g. B. v. B.. N.Y.L.J., May 4, 1978, at 7, col. 2 (N.Y. Sup. Ct. 1978) (agreement to give get 
constituted vital term of settlement agreement); Waxstein v. Waxstein, 90 Misc. 2d 784, 395 N.Y.S.2d 
877 (N.Y. Sup. Ct. 1976) (granting specific performance of agreement to give get where incorporated 
into written separation agreement), 57 A.D.2d 863. 394 N.Y.S.2d 253 (1977); Rubin v. Rubin, 75 
Misc. 2d 776, 348 N.Y.S.2d 61 (N.Y. Fam. Ct. 1973) (upholding separation agreement that required 
wife to accept get).

In Koeppel v. Koeppel, 138 N.Y.S.2d 366 (N.Y. Sup. Ct. 1954), the trial court upheld a preannul
ment agreement stipulating that the husband would do what was necessary to give his wife a get. The 
appellate court, however, found the agreement too indefinite to be enforceable. 3 A.D.2d 353, 161 
N.Y.S.2d 694 (1957). The court’s decision was influenced by the wife’s remarriage; the get was no 
longer “necessary” under the terms of the agreement. Id. at 354, 161 N.Y.S.2d at 695-96.

127. See, e.g., Waxstein v. Waxstein, 90 Misc. 2d 784, 395 N.Y.S.2d 877 (N.Y. Sup. Ct. 1976) (hus
band who had promised get sought transfer of title in family house and certain stocks); Rubin v. Rubin, 
75 Misc. 2d 776, 348 N.Y.S.2d 61 (N.Y. Fam. Ct. 1973) (wife seeking enforcement of support provisions 
had not complied with provision to accept get).

In Rubin v. Rubin, 75 Misc. 2d 776, 348 N.Y.S.2d 61 (N.Y. Fam. Ct. 1973), the parties had executed 
a separation agreement that made support and alimony contingent upon the wife’s acceptence of a get. 
When the wife sued for support under the agreement, the court refused to enforce the support provi
sions until she accepted the get. Id. at 783-84, 348 N.Y.S.2d at 68. The court in Rubin saw cooperation 
in a Jewish divorce as a “condition precedent” to enforcement of the agreement between the parties, a 
condition that the couple themselves had chosen to make crucial by the terms of their separation. Id. at 
782, 348 N.Y.S.2d at 67.

In B. v. B., N.Y.L.J., May 4, 1978, at 7, col. 2 (N.Y. Sup. Ct.), a husband who had agreed to give a get 
as part of a settlement agreement reneged in the course of civil divorce proceedings. The court noted 
that the failure to abide by that part of the agreement could lead to setting aside the civil divorce on 
grounds that it was induced by fraud on the part of the husband. Id. In Margulies v. Margulies, 42 
A.D.2d 517, 344 N.Y.S.2d 482, appeal dismissed, 33 N.Y.2d 894, 307 N.E.2d 562, 352 N.Y.S.2d 447 
(1973), the court enforced an oral stipulation to give a get. That stipulation made in open court covered 
visitation and property rights. Id. at 517, 344 N.Y.S.2d at 484. When the husband subsequently re
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plying general contract principles and equitable maxims; judges did not hesi
tate to force a party to adhere to an agreement to give a get where that same 
party wished to benefit from other terms of the agreement, such as rights to 
support and alimony.

The pre-zf vitzur cases generally involved agreements that arguably were ne
gotiated at arm’s length and reflected the parties’ intentions in documents that 
specifically contemplated the termination of marriage. Avitzur, on the other 
hand, did not involve a negotiated document setting forth bargained-for terms 
of separation, but the ketubah itself, a document accompanying Orthodox and 
Conservative wedding services.* 128 The particular ketubah at issue in Avitzur 
had been modified to include a clause designed to require couples contemplat
ing civil divorce to appear before a rabbinic court. The New York Court of 
Appeals held that this provision could be enforced on grounds of “neutral 
principles of contract law” and allowed the ex-wife to maintain a cause of 
action even though a civil divorce had already been granted.129

fused to comply with his oral promise to deliver a get, the lower court fined him and held him in 
contempt. Id., 344 N.Y.S.2d at 484. On appeal, the court did not allow the husband to be jailed for 
failure to honor the agreement, but did permit the fine to stand. Id., 344 N.Y.S.2d at 484.

128. Two lower court decisions have required a husband to deliver a get on the basis of the tradi
tional ketubah. Minkin v. Minkin, 180 N.J. Super. 260, 434 A.2d 665 (N.J. Super. Ct. Ch. Div. 1981); 
Stern v. Stem, N.Y.L.J., Aug. 8, 1979, at 13, col. 5 (N.Y. Sup. Ct. 1979). Both these cases found that the 
words the ketubah recorded, that the groom would be married “according to the laws of Moses and 
Israel,” constituted a contractual agreement to give a get upon divorce. Such conclusions are inconsis
tent with general contract principles and are of questionable effectiveness from the viewpoint of Jewish 
law. See infra text accompanying notes 151 to 154.

129. Avitzur, 58 N.Y.2d at 115, 446 N.E.2d at 143, 459 N.Y.S.2d at 579.
130. I. Haut, supra note 9, at 64; I. Klein, supra note 63, at 393.
131. Id.
132. Id. The Conservative rabbinate added the following clause to the traditional text:

And in solemn assent to their mutual responsibilities of love, the bridegroom and bride have 
declared: As evidence of our desire to enable each other to live in accordance with the Jewish 
Law of Marriage throughout our lifetime, we, the bride and bridegroom, attach our signature 
to this ketubah and hereby agree to recognize the Beth Din of the Rabbinical Assembly of 
America or its duly appointed representatives, as having authority to counsel us in the light of 
Jewish tradition which requires husband and wife to give each other complete love and devo
tion and to summon either party at the request of the other, in order to enable the party so 
requesting to live in accordance with the standards of the Jewish Law of Marriage throughout 
his or her lifetime. We authorize the Beth Din to impose such terms of compensation as it may 
see fit for failure to respond to its summons or to carry out its decisions.

Id.

Susan and Boaz Avitzur had been married in New York in a Conservative 
Jewish ceremony, which included a ketubah that Conservative rabbis have 
used since 1954.130 This Conservative ketubah differs from a traditional Or
thodox ketubah by including an additional clause in which both bride and 
groom promise to appear before a rabbinic court at the request of one of the 
parties, “in order to enable the party so requesting to live in accordance with 
the standards of the Jewish law of marriage throughout his or her lifetime.”131 
The couple also “authorize [s] the Beth Din to impose such terms of compensa
tion as it may see fit for failure to respond to its summons or to carry out its 
decisions.”132

Boaz Avitzur divorced his wife in New York state on grounds of cruel and 
inhuman treatment and then refused to appear before a rabbinic court to give



1984] Jewish Divorce Law 213

her a get, in apparent contravention to the clause in the ketubah they had 
signed. Susan Avitzur argued that the ketubah was a marital contract and 
asked the court to direct her husband to proceed to arbitration under the terms 
of the ketubah.xyi The appellate division granted defendant’s motion to dis
miss, holding that the ketubah was a liturgical agreement beyond the jurisdic
tion of civil courts and unenforceable when the state, having already granted a 
civil divorce, had no further interest in the marital status of the parties.133 134 The 
intermediate court distinguished the earlier New York cases on grounds that 
they presented the issue of religious divorce as part of subsequent civil 
agreements.135

133. Avitzur, 58 N.Y.2d at 112, 446 N.E.2d at 137, 459 N.Y.S.2d at 573. Her husband moved to have 
the court dismiss the complaint or grant him summary judgment, arguing that his wife failed to state a 
cause of action and that the court lacked subject matter jurisdiction because relief would involve viola
tion of church-state separation. /¿Z, 446 N.E.2d at 137, 459 N.Y.S.2d at 573. The lower court denied 
the husband’s motion and concluded that the issues needed to be resolved at full trial. Id. at 112-13, 
446 N.E.2d at 137, 459 N.Y.S.2d at 573.

134. Avitzur v. Avitzur, 86 A.D.2d 133, 134, 449 N.Y.S.2d 83, 84 (1982), rev’d, 58 N.Y.2d 108, 446 
N.E.2d 136, 459 N.Y.S.2d 572 (1983).

The appellate division also noted that the plaintiff did not come to court with clean hands because a 
divorce had been granted against her on fault grounds. She therefore could not invoke the court’s 
equitable power to compel specific performance. Id. at 135, 449 N.Y.S.2d at 84.

135. Id. at 134, 449 N.Y.S.2d at 84.
136. Avitzur, 58 N.Y.2d at 111, 446 N.E.2d at 136, 459 N.Y.S.2d at 572.
137. Z<Z, 446 N.E.2d at 136, 459 N.Y.S.2d at 572.
138. Id. at 114, 446 N.E.2d at 138, 459 N.Y.S.2d at 574.
139. Id. (citing Jones v. Wolf, 443 U.S. 595 (1979) and Presbyterian Church in the United States v. 

Mary Elizabeth Blue Hull Memorial Presbyterian Church, 393 U.S. 440 (1969)).
140. Id. at 115, 446 N.E. at 138, 459 N.Y.S.2d at 574
141. Id., 446 N.E. at 138, 459 N.Y.S.2d at 574.

The New York Court of Appeals reversed the appellate division. The ma
jority framed the issue as “the enforceability of the terms of a document, 
known as a Ketubah, which was entered into as part of the religious marriage 
ceremony.”136 While recognizing the religious character of the ketubah, the 
court found that there was nothing in the law or public policy to prevent judi
cial recognition and enforcement of what it viewed as the “secular” terms of 
that document.137

The court characterized Mrs. Avitzur’s request as an attempt to enforce an 
agreement that provided for the referral of the matter of a religious divorce to 
a nonjudicial forum, a contractual obligation closely analogous to an antenup
tial agreement to arbitrate a dispute in accordance with the law and tradition 
chosen by the parties.138 The court cited Supreme Court decisions that permit
ted states to resolve disputes touching upon religious concerns as long as such 
resolutions did not require consideration of religious doctrine and as long as 
the courts utilize “neutral principles of law.”139 The Avitzur case could be de
cided, the majority maintained, “solely upon the application of neutral princi
ples of contract law, without reference to any religious principle.”140 The 
court rejected the defendant’s objections that enforcement of his promise to 
appear before a bet din was barred because of the religious origin of the agree
ment and held that the plaintiff was entitled to present her claim for relief.141

The innovative aspect of the decision is that the clause being enforced was 
found in a ketubah and not in a pre-annulment or separation agreement. The 
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limits of the A vitzur holding, however, must be made clear. The court of ap
peals did not explicitly require by its decision that the husband carry out any 
ruling of the bet din. It merely held that the trial court had the power to order 
the husband to carry out his promise to bring the matter before a rabbinic 
court.142 The decision, therefore, does not mean that all Jewish wedding cere
monies automatically will entitle a couple to judicial guarantees that a divorce 
will be forthcoming; it means only that when a particular ketubah is used, the 
promise to appear before a religious court for arbitration can be 
enforceable.143

142. Id. at 114, 446 N.E. at 138, 459 N.Y.S.2d at 574.
143. As of May, 1984, Susan Avitzur was not pursuing the case in court. Discussion with Louis-Jack 

Pozner, attorney for Susan Avitzur, in Annandale, Va. (May 19, 1984).
144. Bowmer v. Bowmer, 50 N.Y.2d 288, 406 N.E.2d 760, 438 N.Y.S.2d 902 (1980), was an earlier 

case addressing the scope of an arbitration clause in a separation agreement. The court observed that 
the choice of arbitration can be motivated by a variety of factors, including an opportunity to have 
grievances heard by someone the parties deem especially well qualified in matrimonial matters. Id. at 
293, 406 N.E.2d at 765, 428 N.Y.S.2d at 904-05. The court held that the general language of the clause 
did not grant the arbitrator authority to decide the husband’s claim of changed circumstances when 
other language of the agreement specifically noted arbitral matters. Id. at 294-95, 406 N.E.2d at 766-67, 
438 N.Y.S.2d at 905-06.

145. See, e.g., Berman v. Shatnes Laboratory, 43 A.D.2d 736, 737, 350 N.Y.S.2d 703, 704 (1973) (in 
trade libel suit, decision of rabbinic tribunal to which plaintiff had agreed to submit case was in nature 
of common law award in arbitration which could not be relitigated); Kozlowski v. Seville Syndicate, 
Inc., 64 Misc. 2d 109, 113, 314 N.Y.S.2d 439, 445 (N.Y. Sup. Ct. 1970) (in suit to obtain inspection of 
corporate books, where parties agreed to have rabbi arbitrate controversy, proceedings constitute statu
tory arbitration); In re Berk, 8 Misc. 2d 732, 171 N.Y.S.2d 592 (N.Y. Sup. Ct. 1957) (financial dispute 
between husband and wife stayed pending determination by Bet Din to which they had agreed to 
submit dispute).

A. THE IMPLICATIONS OF AVITZUR

Read narrowly, Avitzur means only that a couple using a ketubah with the 
additional arbitration clause must appear before a bet din in the event of a civil 
divorce. That reading could help many women whose husbands have resisted 
such an appearance, because the persuasive powers of the rabbinic court and 
the solemnity of the moment can encourage the husband to freely give the get.

A vitzur can be read more broadly, however. Arguably, the logical result of 
the enforceability of the clause requiring an appearance before a rabbinic 
court should be the enforceability of the decision rendered by that religious 
court. First amendment objections to using civil courts to enforce ecclesiastical 
decisions become less persuasive once it is accepted, as in A vitzur, that agree
ment to appear before such a tribunal is tantamount to contractual consent to a 
specific mediation device. When the issue is presented as an agreement to ar
bitrate, the court is not in the position of enforcing a religious objective but 
merely is requiring compliance with a dispute resolution agreement. That 
these arbitrators happen to be rabbis does not undermine the validity of their 
mediation; arbitration agreements assume that the parties have chosen their 
panel because of a particular trust in its ability to resolve a specific conflict 
consistent with the principles the parties most value.144 Indeed, courts have 
upheld the enforceability of agreements to have rabbinic courts settle commer
cial disputes when the parties so structured their transaction.145

This approach to the ketubah is consistent with public policy favoring arbi
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tration and enforcing the resulting decision.146 If a rabbinic court should de
cide that a husband is required to give a get, the function of the secular court 
would be to enforce the “arbitrator’s” decision. New York courts have been 
willing to demand compliance with good faith arbitration even where the rem
edies of arbitrators have exceeded the limits of ordinary judicial relief.147 In 
fact, New York’s Civil Practice Act provides that a written agreement to sub
mit to arbitration is enforceable “without regard to the justiciable character of 
the controversy.”148 When a woman seeks delivery of a get, her inability to 
acquire a Jewish divorce in a civil forum increases the need for enforcement of 
the agreement to appear before a bet din.XAf)

There is an important additional advantage in having civil courts enforce 
the bet diris, decision concerning a religious divorce: from the viewpoint of 
Jewish law, a get given under such circumstances can be considered valid. 
Once a competent rabbinic court has decided that there were grounds to re
quire the husband to divorce his wife, a civil court’s enforcement of such a 
decision generally is considered a permissible form of compulsion.150 From

146. Grayson-Robinson Stores, Inc. v. Iris Constr. Corp., 8 N.Y.2d 133, 168 N.E.2d 377, 202 
N.Y.S.2d 303 (1960) (confirming arbitration award that directed specific performance of construction 
contract); Hellman v. Wolbrom, 31 A.D.2d 477, 480, 298 N.Y.S.2d 540, 543 (1969) (purpose of New 
York arbitration laws is to render contracts irrevocable and subject to specific enforcement or arbitra
tion award by direct entry of judgments on them as in actions at law); Mikel v. Scharf, 105 Misc. 2d 
548, 551, 432 N.Y.S.2d 602, 607 (N.Y. Sup. Ct. 1980), affd, 85 A.D.2d 604, 444 N.Y.S.2d 690 (1981) 
(parties consenting to arbitration effectively agree to accept whatever solution is reached by arbitrators).

147. E.g., Silverman v. Benmor Coats, Inc.. 61 N.Y.2d 299, 461 N.E.2d 1261, 473 N.Y.S.2d T14 
(1984) (upholding arbitration award even though exceeded remedy requested by parties); Grayson- 
Robinson Stores, Inc. v. Iris Constr. Corp., 8 N.Y.2d 133, 168 N.E.2d 377, 202 N.Y.S.2d 303 (1960) 
(rejecting plaintiffs argument that equity principles would not allow specific performance in construc
tion case); Kinsbridge Center of Israel v. Turk, 98 A.D.2d 664, 469 N.Y.S.2d 732 (1983) (upholding 
rabbinic arbitration decision that required rabbi to retire at certain time and congregation to desist 
from searching for replacement).

148. Hellman v. Wollbrom, 31 A.D.2d at 480, 298 N.Y.S.2d at 543 (citing New York Civil Practice 
Act § 7501 (McKinney 1980)).

149. See Amicus Brief of the National Jewish Commission on Law and Public Afairs (COLPA) at 
12. Avitzur v. Avitzur, 58 N.Y.2d 108, 446 N.E.2d 136, 459 N.Y.S.2d 572 (1983) (clause of Avitzur 
ketubah can be understood as arbitration provision enforceable under general public policy favoring 
such provisions). COLPA’s argument that the Avitzurs signed a binding antenuptial agreement to 
arbitrate any post marital religious obligations before a rabbinic court was adopted by the court of 
appeals in its decision. The author of the brief is also the author of the get law. The suggestion that a 
court would be able to enforce a rabbinic decision in the case of divorce was made in Friedell, supra 
note 98, at 534 n.29.

Earlier cases enforcing an agreement to cooperate in the delivery of a get provide examples of the 
various ways courts could go about enforcing a rabbinic decision. Courts could withhold a benefit from 
the noncomplying spouse or could impose civil fines following contempt citations. See Margulies v. 
Margulies, 42 A.D.2d at 517, 344 N.Y.S. at 484 (civil fines imposed for failure to give get as stipulated 
to in open court). British Courts have commanded compliance by levying heavy fines that increase 
with the length of time the party refuses to cooperate. Brett v. Brett, [1981] 1 All E.R. 1007 (C.A.) 
(court ordered annual payment of 250 pounds sterling to be raised to 2500 pounds sterling if get not 
delivered, reasoning that woman’s ability to remarry and chance to find support would be diminished 
without religious divorce). Israeli courts have used fines and imprisonment to exert pressure on unwill
ing husbands. I. Haut, supra note 9, at 85. The Margulies case demonstrates that some New York 
courts were willing to impose a fine but not willing to incarcerate a husband who refused to honor his 
promise to give a get. 42 A.D.2d at 517, 344 N.Y.S.2d at 484. The arbitration clause in the Avitzur 
ketubah authorizes the rabbinic court to impose “terms of compensation” for failure to carry out its 
decision. Such express language should give a civil court a basis for enforcing a monetary fine in the 
same way it enforces an arbitration award.

150. The Babylonian Talmud, 4 Seder Nashim Gittin 88b (Soncino abr. ed. 1936); I. Haut, supra 
note 9, at 24. 
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the viewpoint of secular law, American courts have reserved particular respect 
for “contracts that touch the marriage relation. The law favors marriage settle
ments, and seeks to uphold them. It puts them for many purposes in a class by 
themselves.”151 That observation by Justice (then Judge) Cardozo takes on 
new meaning today since many courts are encouraging the use of antenuptial 
contracts as evidence of the intentions that couples bring to marriage. Policies 
favoring arbitration and fulfillment of marital contracts are ways to preserve 
both the intention of the parties and the time of the court. For these reasons, 
decisions like A vitzur, enforcing a promise to arbitrate a marital dispute before 
a bet din, should be followed.

151. De Cicco v. Schweizer, 221 N.Y. 431, 439, 117 N.E. 807, 810 (1918).
152. E. Dorff & A. Rossett, supra note 2, at XIII-12.
153. See id. at XIII-13 (citing examples from Maimonides, Mishneh Torah of conditions that 

could be added to ketubot). Terms of the contract are open to negotiation in those areas that were not 
fixed by Jewish law. Since the twelfth century, however, ketubot usually followed a standard formula. 
Id. at XIII-12.

B. A KETUBAH MAY NOT BE INTERPRETED UNDER NEUTRAL 
CONTRACT PRINCIPLES

The A vitzur majority may have been wrong to equate a ketubah with arbitra
tion agreements or antenuptial contracts of the type courts have long enforced. 
Unlike such negotiated instruments and the bargained-for terms of preannul
ment documents or separation agreements, a ketubah is not worked out at 
arm’s length. As currently employed, the ketubah does not necessarily reflect a 
knowing intention to assume certain obligations, including one to arbitrate 
marital differences before a bet din. The Avitzur majority based its willingness 
to enforce the arbitration clause in the Avitzur ketubah on “neutral principles 
of contract law.” There are, however, objections to be raised concerning the 
contractual validity of a ketubah, and therefore serious doubts exist about 
whether a court can apply “neutral principles” of law to an interpretation of 
that document.

A traditional Orthodox ketubah is written in Aramaic. It is signed by two 
competent witnesses, and not by the couple. Often the ketubah is elaborately 
decorated, similar to an illuminated manuscript, enhancing the impression that 
it is a religious symbol rather than a legal document.152 The Conservative 
ketubah, the type used in the A vitzur ceremony, is printed in Aramaic with an 
English translation and has space to enter the names of the couple, the date of 
marriage, the place of ceremony, and the signatures of bride, groom, and wit
nesses. Although there is precedent for individualizing ketubot by adding par
ticular clauses, it is rarely done today.153 That the ketubah is no more than a 
set of “boilerplate” ’clauses is a symptom of the deeper problem of assuming 
that it captures the expectations and intentions of the couple. In most cases, 
the religious ceremony and the signing of a ketubah are part of a ritual that is 
adopted because of a feeling for tradition and respect for family expections. 
The ketubah usually is signed in the rabbi’s study just minutes prior to the 
ceremony, often in the presence of family members and photographers. The 
moment is obviously a highly emotional one. While the couple can associate 
the signing of the ketubah with the notion that they are indeed being married 
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in accordance with Jewish law, it is unlikely that their signatures manifest 
knowing assent to specific obligations enumerated in that document. No one 
comes forward to explain that the arbitration clause included in the ketubah 
can require an appearance before a rabbinic court in connection with a subse
quent dissolution of the marriage. Even if the document was explained fully 
by the rabbi at a private meeting with the couple, there may be no expectation 
that such a document could be enforced in a secular court. Tradition does not 
offer the option of dispensing with the ketubah even though, under Jewish law, 
a marriage can be effectuated validly without the document.154

154. A. Kirschenbaum, supra note 24, at 18.
155. Avitzur, 58 N.Y.2d at 118, 446 N.E.2d at 146, 459 N.Y.S.2d at 582 (Jones, J., dissenting).
156. Id. at 118-19, 446 N.E.2d at 146-47, 459 N.Y.S.2d at 583.
157. Id. at 118, 446 N.E.2d at 146, 459 N.Y.S.2d at 582.
158. Id., 446 N.E.2d at 146, 459 N.Y.S. at 582.

The application of contract law principles to the ketubah thus is problematic. 
The couple’s assent may not be informed because of linguistic difficulties, in
adequate counselling, and emotional state. For the vast majority of Jewish 
Americans, the ketubah is part of a much larger “package deal” that is the cost 
and pleasure of marrying a Jewish spouse within the tradition.

In his dissent in Avitzur, Judge Jones implicitly raised a similar objection to 
viewing the ketubah as a contractual commitment. After reviewing an English 
translation of the ketubah, he observed that the document itself shows no evi
dence of the parties’ intent that the promises made should have any legal or 
civil status apart from the religious ceremony.155 Moreover, he concluded that 
a true understanding of exactly what obligations the bride and groom had un
dertaken through the ketubah was impossible without inquiry into and resolu
tion of questions of Jewish law and tradition.156 The dissent’s primary concern 
was that the majority would entangle secular courts in religious matters. Such 
a concern seems reasonable in light of the indirect phrasing of the arbitration 
clause and the need for additional explanation to make its meaning 
comprehensible.

The parties in A vitzur declared that, as evidence of their “desire to enable 
each other to five in accordance with the Jewish law of marriage” throughout 
their lives, they agreed to recognize the authority of the Beth Din of the 
Rabbinical Assembly to counsel them in light of Jewish tradition “and to sum
mon either party at the request of the other, in order to enable the party so 
requesting to live in accordance with the standards of the Jewish law of mar
riage throughout his or her lifetime.”157 They further authorized the bet din to 
“impose such terms of compensation as it may see fit for failure to respond to 
its summons or to carry out its decision.”158 The language of the ketubah does 
not render the meaning of the clause immediately apparent; the fact that a 
particular religious problem, the dissolution of a marriage within the precepts 
of Jewish law, is being dealt with is necessary to understanding the document.

The situation presented in Avitzur demonstrates that interpretation of the 
arbitration clause could be necessary to determine the scope of the resulting 
obligation. There was disagreement between plaintiff and defendant as to the 
meaning of the clause recognizing the authority of the bet din “to summon 
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either party at the request of the other.”159 The wife contended that the hus
band was obligated to appear because she had requested it, while the husband 
denied the obligation existed because an earlier request by him for convoca
tion of such a tribunal had been refused.160 The need to determine the juris
diction of the bet din and the validity of its summons at a particular point and 
time could remove interpretation of the ketubah from the narrow exception 
that allows secular interference in religious disputes where “neutral principles 
of law” can be applied. In litigating such questions, courts may have to rely on 
religious experts to interpret even the secular clauses of the ketubah. A court 
could be presented with differing rabbinic views, which then would require it 
to evaluate competing religious interpretations.161

159. Id. at 119, 446 N.E.2d at 147, 459 N.Y.S.2d at 583.
160. Id., 446 N.E.2d at 147, 459 N.Y.S.2d at 583.
161. When the ketubah is a traditional Orthodox one, devoid of the clause the court found enforcea

ble in Avitzur, any attempt to find an obligation to give a Jewish divorce requires explication of the 
testimonium that the document was executed in accordance with the “laws of Moses and Israel.” The 
Minkin case took this approach. See supra note 128. The Minkin court, on its own motion, requested 
the testimony of “several distinguished rabbis.” 180 N.J.Super, at 264, 434 A.2d at 667. The rabbis, all 
from Yeshiva University, presented an Orthodox perspective. A Reform rabbi was called by the de
fendant and he testified that he would marry a couple without a get. Id. at 266, 434 A.2d at 668. The 
court did not give his testimony great weight because he admitted that the other three rabbis were better 
scholars. Id. It is worth speculating as to what the court might have done were it faced with a more 
impressive “scholar” from the Conservative or Reform traditions. The Minkin court ruled that it had 
not been considering a religious question because, based on the rabbinic testimony, the delivery of a get 
was not to be considered a religious act. Id.

162. See Presbyterian Church of the United States v. Mary Elizabeth Blue Hull Memorial Presbyte
rian Church, 393 U.S. 440, 449-52 (1969) (Georgia courts could not apply “departure-from-doctrine” 
test to resolve dispute over church property; when deference to religious authority would pose questions 
of religious interpretation, such deference must give way to neutral principles of law developed for use 
in all property disputes). See generally L. Tribe, supra note 81 (discussing church property cases).

163. 443 U.S. 595 (1979).
164. See id. at 604 (in dispute over local church property, following schism at higher ecclesiastical 

level, state can adopt “neutral principles of law” analysis in adjudicating right to property).
165. Id. at 602.
166. 393 U.S. 440, 449 (1969). A recent New York Appellate Division case cited both Jones v. Wolf 

and Avitzur in a decision that denied the court’s jurisdiction in a church property dispute. First Presby
terian Church of Schenectady v. United Presbyterian Church, 142 A.2d 164, 461 N.Y.S.2d 903 (1983). 
A local church challenged the power of an administrative commission appointed by the regional 
Prebytery to control the church’s property. The court found that this dispute could not be resolved by 
applying “neutral principles of law” without violating the separation of church and state. Id. at 167-68, 
461 N.Y.S.2d at 905. The court distinguished Jones v. »^/because that dispute involved title to prop

The idea of applying “neutral principles of law” to settle religious controver
sies historically has been applied to property disputes between competing 
churches.162 163 The Supreme Court’s decision in Jones v. WolffM which the 
Avitzur majority cited, involved such a conflict.164 The application of the neu
tral principles concept to questions of family relations under religious law can 
broaden that concept well beyond what the Supreme Court intended. Deter
mining who owns a piece of real estate within a state’s borders is uniquely a 
concern of state law. Even in such cases, the state may not interfere if to do so 
would require an examination of doctrinal claims.165 The Supreme Court has 
recognized that it is constitutionally impermissible for a state to be involved in 
evaluating competing claims of differing church groups as to which sect is 
closer to the original tenets of the faith and thereby entitled to specific church 
property.166
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The question of Jewish divorce is different from a property dispute. In 
Avitzur, the state’s interest in the ability of its citizens to be married ended 
when a civil divorce decree was entered. The dispute between former spouses 
does not require state intervention for any compelling reasons. Such interven
tion, if attempted, could require the type of examination of religious doctrines 
which the Supreme Court has proscribed in the property cases that gave rise to 
the “neutral principles” concept.

IV. Applying the A vitzur Rationale

The weaknesses of the majority’s reasoning in Avitzur should not over
shadow the promise of its approach. At the present time, at least in the state of 
New York, the use of the Conservative ketubah in Jewish marriage ceremonies 
may allow either spouse to call upon the secular courts to force the other 
spouse to appear before a bet din. The New York court’s approval of this 
“arbitration” clause in the ketubah reflects society’s increasing desire to see 
matters of marital settlement resolved by the spouses themselves.167 This trend 
coincides with the inherently contractual nature of Jewish marriage. In order 
to safeguard the judicial remedy Avitzur offers, the Jewish community should 
perfect an antenuptial agreement that would satisfy “neutral” contractual con
siderations and would minimize uncertainty about what future courts might 
do.

erty while the case before the New York court involved the beneficial use of property. Id. at 168, 461 
N.Y.S.2d at 905. The court did not, however, discuss Avitzur.

167. See generally V. Weitzman, supra note 21 (discussing evolution and desirability of marital con
tracts); Moore, The Enforceability of Premarital Agreements Contingent upon Divorce, 10 Ohio N.U.L. 
Rev. 11 (1983) (discussing trend toward acceptance of antenuptial contracts contingent on divorce); 
Schulz, Contractual Ordering of Marriage: A New Model for State Policy, 70 Calif. L. Rev. 204 (1982) 
(discussing rationale for merging contract and marriage principles).

168. 58 N.Y.S.2d at 119, 446 N.E.2d at 141, 459 N.Y.S.2d at 577 (Jones, J., dissenting).
169. Greenberg, supra note 52, at 92.
170. L. Weitzman, supra note 21, at 341-44.
171. Modem rabbinic proposals for a solution to the ancient problem of the woman who cannot get

The particular clause on which the A vitzur court relied is vague and indirect. 
The words of the clause make no specific reference to divorce, and a plain 
reading of the provision, even in the context of the entire document, does not 
render its meaning immediately apparent. To the extent that a court has to 
interpret additional clauses of the ketubah, the “neutral principles” approach 
of Avitzur is undermined. Indeed, the dissent in Avitzur found that the clause 
could not be understood without some examination of religious principles.168 
The court’s four-to-three decision indicates that this criticism is valid and 
should be addressed.

The failure to mention “divorce” in the clause itself reflects an understanda
ble reluctance to link marriage and divorce. Rabbinic scholars found it psy
chologically distasteful to contemplate misfortune at a moment of joy.169 
American courts have found discussion of divorce at the moment of marriage 
to be a sign of bad faith. Until recently, an agreement contemplating divorce 
was unenforcable as a matter of public policy in most states.170 This attitude is 
rapidly changing in American law, and it also may be changing in Jewish 
law.171 It is interesting to note, however, that the Avitzur court characterized 
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the clause as an agreement to appear before a rabbinic court. Its reluctance to 
view the clause as contemplating divorce could reflect traditional attitudes to
ward such antenuptial agreements.

Of course, to the extent that an appearance before the Rabbinical Assembly 
bet din is a counselling experience that could reconcile a couple, there is no 
need for divorce to be mentioned. As the provision now stands, however, 
neither objective is clearly stated in the ketubah'. the promise to enable a 
spouse to live in accordance with Jewish laws of marriage throughout his or 
her lifetime appears to recognize divorce, while the promise to appear for 
counselling suggests the objective is reconciliation.

A clause that focused only on the counselling aspect of an appearance before 
the bet din would be more consistent with traditional attitudes of family law 
courts toward antenuptial agreements while still conforming to the neutral 
contract principles Avitzur found persuasive. Under principles of Jewish law, 
there technically is no reason to assume any more than a counselling role for 
the bet din, since it has no authority to issue a divorce.172 Thus, while the 
clause in its present form accurately reflects the limited power of the bet din, it 
does not convey to the parties signing the ketubah exactly what is at stake. A 
further clarification of the language in the clause therefore is desirable to allow 
proper application of “neutral principles.”

a divorce have focused on the idea of a premarital agreement that would facilitate a later dissolution of 
the marriage. In addition to the ketubah that was used by the Avitzurs, the Conservative movement has 
attempted to create a premarital agreement that establishes conditions for future annulment of a mar
riage. Because an annulment is within the power of rabbinic courts, this approach avoids the problem 
of obtaining the husband’s consent.

Another rabbinic suggestion has been to have the man execute a legal document appointing his wife 
as his messenger and his scribe to write a get for herself should this become necessary. Greenberg, 
supra note 52, at 92. Still another suggestion would require that the groom sign an instrument provid
ing that the marriage terminate either at the death of the husband or with the decision of a bet din that 
the wife is entitled to a divorce. This proposal effectively would grant women the same rights in a suit 
for divorce as those enjoyed by men.

Until recently, all such suggestions were rejected by an overwhelming majority of the Orthodox 
rabbinate. Increased rates of divorce among Orthodox Jews, however, have increased demands for 
change, and there are signs of growing acceptance for some kind of premarital agreement. See, e.g., I. 
Haut, supra note 9, at 63-65, 95-104 (describing growing problem and need for rabbinic action); Bleich 
Challenges Orthodox Community to Unify in Response to Agunah Problem, Jewish Press, June 8, 1984, 
at 22b, col. 1 (proposed antenuptial agreement to compel parties to appear before bet din described by 
leading Orthodox scholar).

172. The bet din merely investigates possible grounds for divorce; only the husband can give a get. 
See supra text accompanying notes 40 to 41 (discussing primary role of husband in giving get and 
supervisory role of bet din).

Every Conservative rabbi using the ketubah should include in his prenuptial 
counselling a very clear statement, in secular terms, about the legal conse
quences that now attach to signing the ketubah. The rabbi should discuss the 
peculiar problems of Jewish divorce law and stress that the additional clause of 
the ketubah was included to ensure that the husband and wife would cooperate 
in the granting of a get should a civil divorce be necessary. He also should 
inform the betrothed couple that this particular portion of the Conservative 
ketubah may now have the force of a legal contract in New York and may be 
enforced by the state’s secular courts. Such express counselling regarding the 
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ketubah would eliminate many of the contract problems173 inherent in the cur
rent use of the document: the couple would be made aware that the act of 
signing has legal significance beyond the ritual and emotional moment of the 
ceremony and that contract principles of intent and knowing consent will be 
respected. Satisfying such principles is consistent with AvitzuPs reliance on 
neutral principles and can be the necessary prerequisite for any further judicial 
interference. Secular enforcement of a particular decision made by a bet din 
becomes far less problematic if the commitment to arbitrate has been made in 
accordance with established contract principles.

Rabbinic authorities have been able to develop Jewish family law through 
various interpretive and procedural devices. For example, the absolute ability 
to divorce a wife originally set out in the Bible has been limited over the centu
ries through rabbinic enactments, additional requirements, and legal fic
tions.174 The time for such creative reasoning once more could be at hand. 
The Conservative rabbinate should clarify the purpose of the arbitration 
clause it has included in its ketubah. The Orthodox community, presented 
with the plausible approach of Avitzur, should develop a similar clause or 
contract.175

The objection raised by some Orthodox rabbis to the Conservative ketubah, 
that there should be no contemplation of divorce in a document concerning 
marriage, is the same argument American courts have expressed in their past

173. See supra text accompanying notes 59 to 61 (discussing problems with forcing recalcitrant hus
band to give get).

174. See supra text accompanying notes 52 to 54 (discussing rabbinic efforts to facilitate divorce 
through doctrines that allow court to coerce delivery of a get).

175. It is difficult to understand the objections the Orthodox rabbinate raised when Rabbi Saul Lie
berman proposed such a conditional clause in the ketubah in 1954. The idea of conditional clauses in 
ketubot was not new. E. Dorff & A. Rossett, supra note 2, at XIII-13. Conditional clauses also bad 
been used in connection with gittin precisely to alleviate the problem of the agunah. M. Elon, supra 
note 30, at 422. The clauses had been used in situations where a husband’s return was questionable, 
such as war or hazardous travel. In these circumstances, there was precedent for the preparation and 
delivery of a conditional get that would set forth the condition that would make the document effective, 
such as a husband’s failure to return after a certain number of months. If that condition occurred, the 
get would be made retroactive to the date it was granted. 2 Encyclopaedia Judaica Agunah, at 430.

For an Orthodox critique of the additional clause, see N. Lamm, Recent Additions to the Ketubah, 2 
Tradition 93 (1959). Lamm’s major criticisms of the additional clause relate to the state of mind of 
the bride and groom. While Lamm casts this criticism in terms of asmakhta, a Jewish legal term relat
ing to a state of mind that invalidates a contract, his underlying concern is that the couple cannot be 
aware of the consequences of divorce litigation at the moment of marriage. Id. at 108-14. His other 
concerns are based on an analysis of the separate clauses of the Aramaic version of the additional 
clause. Id. at 99. These concerns might be eliminated by reading the clause at issue as a complete unit 
rather than dissecting it, as Lamm does, and treating the sections as wholly unrelated.

For example, Lamm criticizes the first clause of the document, where each spouse promises to enable 
the other to live according to Jewish law, as irrelevant, unnecessary, and dangerous to women’s rights. 
Id. at 101. He reasons that this clause, read as a contractual term, would force a woman to forfeit her 
ketubah rights for failure to comply with general matters of Jewish law even in cases where her husband 
was religiously nonobservant. Id. This argument fails, however, when the clause is read as part of the 
whole document. The addendum is concerned with the possibility of divorce, and the reference to 
Jewish law should be read in conjunction with the clauses that recognize the authority of a bet din to 
counsel the couple. The English translation, signed by the bride and groom, reflects that specific pur
pose. To the extent that the English translation varies from the Aramaic structure and meaning, 
Lamm’s criticism is meaningful and reflects this note’s concern with clarity of language. See supra text 
accompanying notes 169 to 172 (suggesting changes in ketubah to clarify purpose of added clause). 
Lamm’s uncompromising rejection of the Conservative ketubah, however, partly is the result of his 
refusal to accept the validity of the Conservative movement in general and the integrity of the bet din 
that the ketubah authorizes. Lamm, supra, at 94, 117-18. 
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discussions of antenuptial contracts. The views of many American courts, 
however, are now changing. The objection to the conditional clause as con
templating divorce is particularly unpersuasive when it comes from Jewish 
critics. The history of the ketubah as a document indicates that one of its pri
mary purposes was to serve as an economic disincentive to divorce and a pro
tection for Jewish wives. The document was designed to encourage 
contemplation of the consequences of divorce, in an effort to make its occur
rence less likely and to mitigate its effect on women.

While there could be doctrinal reasons to disfavor the modified ketubah, 
some responsibility for the failure of Orthodox rabbis to adopt the clause stems 
from the political embarrassment that would accompany approval of a Con
servative enactment and the fact that divorce in the Orthodox community did 
not present the problem in the 1950s that it does today. If too many com
promises would be required for Orthodox rabbis to adopt the judicially ap
proved Conservative solution to a problem common to both groups, then the 
answer could be a conditional clause worded to overcome the religious objec
tions of the Orthodox rabbis. There is evidence that some Orthodox scholars 
are moving toward such a solution.176

176. See I. Haut, supra note 9, at 92-93 (encouraging use, wherever possible, of agreement to give 
gei)\ Bleich Challenges Orthodox Community to Unify in Response to Agunah Problem, supra note 171 
(proposing antenuptial agreement concerning divorce).

177. L. Weitzman, supra note 21, at 337-59.
178. Id. See In re Marriage of Dawley, 17 Cal. 3d 342, 551 P.2d 323, 131 Cal. Rptr. 3 (1976) (up

holding contract for temporary marriage between pregnant school teacher and her child’s father dis
cussing financial arrangements upon divorce); Posner v. Posner, 233 So. 2d 381 (Fla. 1970) (antenuptial 
agreements concerning divorce no longer void as contrary to public policy), rev’d on other grounds, IS! 
So. 2d 530 (Fla. 1972); Volid v. Volid, 6 Ill. App. 3d 386, 286 N.E.2d 42 (1972) (upholding $75,000 
settlement determined by antenuptial agreement requiring marriage to last at least three years); Hoff
man v. Hoffman, 100 A.D.2d 704, 474 N.Y.S.2d 621 (1984) (antenuptial contract waiving wife’s claim 
to equitable distribution of marital property valid); Buettner v. Buettner, 89 Nev. 39, 505 P.2d 600 
(1973) (upholding right of wife to house and $30,000 as agreed in antenuptial contract when divorce 
ended marriage after five months); Unander v. Unander, 265 Or. 104, 506 P.2d 719 (1973) (overruling 
lower court invalidation of antenuptial contract).

179. L. Weitzman, supra note 21, at 232-37; see also supra note 178 (citing cases upholding antenup
tial agreements).

One possibility suggested by the A vitzur decision for use in other states, or 
by couples who will not use a Conservative ketubah, is a separate antenuptial 
agreement that includes a provision requiring cooperation with a bet din in the 
event of civil divorce. The use of antenuptial agreements is a growing trend in 
American society.177 Such contracts have been permitted as agreements con
cerning property settlements following the death of a spouse. Antenuptial 
agreements most commonly are associated with the very wealthy, or with older 
people who want to preserve their estates for children of a previous marriage. 
Such contracts, however, increasingly are used to deal with the possibility of 
divorce by making provisions for alimony and property settlements.178

Commentators and courts are beginning to examine prenuptial contracts as 
both a preventive measure that forces a couple to contemplate their goals, and 
as a planning device that can facilitate the court’s job in the event a divorce 
occurs.179 It is the contention of such commentators that these agreements, 
rather than encouraging divorce, actually can enhance the prospect for marital 
success. Contracts encourage open and honest communication, help prospec
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tive mates to clarify their expectations, and can identify and resolve in advance 
potential areas of conflict.180 In response to critics who say such an approach 
to marriage removes the romance and excitement, advocates of premarital 
contracts say that the American divorce rate belies the efficacy of “romance” 
and that the predictability and security provided by a legal document can im
prove the long-term prospects of the relationship.181

180. Id. Weitzman gives examples of the variety of subjects a premarital contract can cover, includ
ing support and work arrangements, household agreements, child care, inheritance, and contract review 
and revision. Id. at 417.

181. Id. at 232-37.
182. Id. at 342.
183. Weitzman makes a strong argument for the position that traditional contract principles, such as 

mutual mistake, impossibility, and unconscionability, would be sufficient to deal with the problems 
family law courts face in overseeing marriage dissolution. Id. at 356-59.

The almost unanimous provision for no-fault divorce in the United States 
eliminates earlier judicial fears that such contracts would allow couples to 
fabricate grounds for divorce.182 The advent of no-fault divorce necessarily 
has modified the way judges make property settlements. Courts now can look 
upon antenuptial agreements as the best indications of the intentions parties 
brought to the marriage and make matrimonial awards accordingly.

It is interesting that this modem trend of American family law—the move
ment from status to contract183—reflects many of the traditional Jewish atti
tudes toward marriage. Judaism always has emphasized the contractual 
nature of the marriage relationship, and the current judicial deference to the 
intentions of the couple mirrors the focus of the Jewish wedding on the inten
tion to be bound. The advent of no-fault divorce in this country follows, by 
some 2000 years, the acceptance of divorce by mutual consent within Jewish 
life. Furthermore, the growing belief that premarital contracts contemplating 
divorce actually can strengthen a marriage can be found in the rabbinic devel
opment of the ketubah as a disincentive to divorce—a predetermined property 
settlement that every husband had to consider before entering into a marriage.

Critics of prenuptial contracts concerning divorce often point to the possibil
ity that a spouse, poorly advised or emotionally involved, can make a “bad 
bargain” and then be left without adequate support or saddled with dispropor
tionate alimony payments. A prenuptial agreement concerning Jewish divorce 
procedure, however, need not deal with alimony and property settlements. In 
fact, such agreements to cooperate in delivery of a get would encourage fair
ness if the marriage terminated: removing the get as a bargaining tool for the 
husband could create more equitable property settlements in many cases.

The promise to give a get equalizes the parties and insures the “fairness” 
factor courts are concerned with in such agreements by increasing gender 
equality in Jewish divorce law. Agreeing to a religious divorce means that both 
partners will be free to remarry religiously. Finally, the older American view 
that premarital contracts contemplating divorce encourage dissolution and aid 
collusion is totally inapplicable to the Jewish tradition; Jewish tradition has 
never required “grounds” for consensual divorce, and the ancient ketubah al
ways has contemplated divorce at the time of marriage. Indeed, it may be 
desirable that each ketubah should become an individualized and negotiated 
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instrument. Whether a ketubah clause or a separate and prior agreement is 
used, however, the inclusion of a provision expressly binding both parties to 
appear before a bet din in the event of a civil divorce offends the concerns of 
neither state nor Judaism.

V. Conclusion

The tragedy of the “bound woman” has plagued rabbis for centuries. The 
divorce statistics of our current era, however, have magnified the problem and 
created a predictable number of cases that will require the delivery of a get. 
The contractual approach encouraged by Avitzur'xs preferable to the legislative 
solution attempted by the New York get law. The A vitzur opinion, by focusing 
on the use of contract principles to enforce an agreement to appear before a 
rabbinic court, offers the Jewish community a way to ameliorate the problem. 
The growing acceptance by family law courts of the use of prenuptial contracts 
contemplating divorce mirrors many of the Jewish attitudes toward marriage 
and indicates that a separate prenuptial agreement concerning cooperation in 
the granting of a get would be favored by secular courts.

The general Jewish community must be educated about the importance of 
the get. The potential roadblock to remarriage within Judaism should be an 
issue properly raised and discussed in community centers and synagogues. It 
is perhaps desirable that Jewish scholars and Jewish attorneys provide a for
mal agreement that even married couples could sign, indicating an intention to 
cooperate in Jewish divorce should it ever become necessary.184 Such an 
agreement might not be honored in a court of law,185 but it would provide 
evidence of what each individual’s expectations were at a time before acri
mony over custody and property division obscured those original intentions. 
Contemplating divorce is no less pleasant than contemplating death, yet finan
cial and religious planning is encouraged strongly in the latter case. The trag
edy of the agunah should not be compounded by the failure of organized 
rabbinic authorities to respond to the judicial opportunity the secular courts 
have presented.

184. The matrimonial bar should be educated to ensure that no practicing attorney draws up a sepa
ration agreement for a Jewish spouse without including a provision for a religious divorce, especially 
because these provisions have long been enforced by courts. See supra notes 126 to 127 (citing cases 
upholding religious divorce provisions).

185. Contracts between husband and wife were not recognized at common law because the husband 
and wife were treated as a single entity. L. Weitzman, supra note 21, at 338. It can be argued, how
ever, that some of the same reasons that permit premarital contracts contemplating divorce also should 
apply to contracts between married couples. This seems particularly appropriate today since some 
courts have begun to enforce express or implied contracts between unwed cohabitants. See Marvin v. 
Marvin 18 Cal. 3d 660, 557 P.2d 106, 134 Cal. Rptr. 815 (1976); L. Weitzman, supra, at 385-415.

Linda S. Kahan
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