
WRITING THE APPELLATE BRIEF

1. Write the statement of facts so that the facts alone 
will make the court want to decide the case in your 
favor.

The facts are always the most important part of 
the brief. The facts make each case and the 
judges strive to learn from the brief - present 
the facts without sacrificing accuracy.

2. Never argue or editorialize in your statement.

The way you write the statement of facts - you 
should tell a complete story - write it so that 
the court will want to decide the case in your 
favor after reading just that portion of your 
brief.

3 . Always be accurate.

Be honest with the court, if it finds inaccuracies, 
either by omission or of affirmative misstatement, it 
will lose faith in you and it will taint your entire 
case.

4. Phrase the "question presented" by the appeal so that 
the question will lead the reader to answer the 
question your way.

The essential technique is to load the question 
with the facts or with the relevant law.



5. Think before you write the argument.

Always think your way through the case and have 
completed your basic research. Outline the 
argument on paper - find the strongest point in 
your case and lead with that.

6. Never let the other side write your brief.

You must persuade the court that your position is 
the correct one - do not restate your opponent' s 
position. Be firm and positive in your argument. 
"The lower court erred because.... "
"The evidence proves that.... "

7. Always use argumentative headings.

I always read the headings listed in the index - 
each heading must give the reader a clue to the
substance of the argument. 
type.

Do it in boldface

8 . Do not use footnotes.

Do not use footnotes for any of your argument -
use it only if the citation does not fit in the
body -- anything which interferes with the flow of 
the reading jars comprehension.

9. Use "good, clear, forceful English."

Minimize legal formalism - keep it simple, short 
and to the point - try to use simple sentences and 
never use the passive where you can use the 
active.



AT ORAL ARGUMENT

1. Achieve complete knowledge of the record.

No lawyer, no matter how able, can afford to argue any 
case in ignorance of the record.

2. State the facts clearly.

Be able to explain complicated set of facts to the 
court clearly - even the panel that tells you it 
is familiar with the facts will require 
explanation of some points.

3. Give an effective opening.

Try, if you can, before the questions start.

4. Answer all questions asked by the panel - even if the 
answer goes against you. Even if the hypothetical 
question and the answer is against you, still answer it 
with an explanation.

5. If you have case law which is against you, do not try 
to avoid it - fact it head on.

6. Know when to sit down.



OUTLINE

Process of Colors - Briefs -

Outside: Blue, Red, Brown - White Appendix

Inside: Blue for Motions
White for panel vote sheets
Orange for 8-day -- {pink}
Yellow - Petition for Rehearing in banc

Conflicts :


