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THE VENICE PROGRAMME

1. General

Industrial property is, by nature, international, and extra territorial. This international 

aspect is at its highest peak regards patents (e.g., the concept of absolute novelty is 

generally adopted due to the effect of international conventions: any previous 

information, wherever and whenever available, destroys novelty), but is also important 

in the case of trade-marks, plans and models (because of market globalisation).

The laws concerning the acquisition of intellectual property rights have been 

standardised to a certain extent. This is not the case of the rules applied to the judicial 

protection of said rights. This leads to serious inconveniences. I believe that Venice 

should deal with this problem in particular; that is, how to achieve homogeneity in the 

international protection of intellectual property rights.

2. Patents

Homogeneity is particularly necessary in the case of patents, and especially every time 

entrepreneurs operate within the same market (but also when the inventor wishes to 

exploit his or her patent in areas where he or she does not operate, by means of 

licences). On the contrary, national management of controversies concerning patents 

leads to the fact that a patent, for example, may be adjudged valid in Italy, violated in 

France, not violated in Germany (not to mention what may happen outside of Europe). 

As a consequence, the holder of the patent would have a monopoly in France, possibly 

in Italy, but not in Germany; what is worse a competitor may operate in Germany but 

not in France, remaining uncertain on what to do in Italy. When products of advanced 

technology are involved, the issue is particularly serious.

From a political point of view, in Europe, the solution lies in the Community patent, 

which creates a sole right for the whole of Europe. If the Community patent were to 

come into being as from now, the system could be operative i) in 10/20 years, and ii) as 

long as national patents, in the meantime, disappear. Neither of these two conditions 

appears acceptable or feasible.
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The best solution would be to cause European a nd extra-European judges to have a 

common view of patent protection. There are i) national programmes for training 

judges and, also, ii) European ones for instructing groups of judges from individual 

European countries on the features of the European patent (that is, on the already 

existent system that leads to the granting of a sole right in Europe, and which in turn 

results in a bundle of national - at least, this is how they are considered - independent 

patents). These programmes do not solve the question of acquiring a common view 

with respect to patent protection.

One remedy that could be put into practice immediately is the establishment of 

permanent institution where a limited group of judges from the most important 

countries can meet and exchange opinions, with an aim to drawing up a common 

document.

An example might help: the two basic problems regarding patents are: i) if the patent is 

valid, and ii) when valid, if it has been violated (sometimes there are also other issues, 

but these two almost never fail). On this point, the laws are practically identical all over 

the world, though the practical solutions differ greatly This leads to a ‘leopard spot’ sort 

of legal situation in an enlarged market - bothersome everywhere and inadmissible in 

Europe. In the case of point ii), or at least in the case of the main topic (violation 

through equivalence: when the infringer does not copy the patent exactly but rather 

makes some modification - this is how it always happens!), there are three main 

approaches, namely the German, the British and the United States ones. Japanese law 

attempted a type of mediation, which the Japanese believe successful but which other 

countries either don’t believe or don’t understand. Wouldn’t it be more useful to have 

the most qualified judges from at least four different countries meet and possibly 

elaborate a common concept? If this were to happen they could also draw up a 

document on best practice policies, which judges in the various countries could then 

either follow or not follow, but which they should at least take into account.

Hence, I believe it would be opportune to setup an institution in Venice where the 

judges can meet, or where they can refer to even by electronic means, for the 

compilation of these common documents of best practice standards. I would suggest 

that a limited group of people meet there at least once a year. In the case of the example 

mentioned previously, there should be one (or two) Venetian judge/s, one (or two) 
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judge/s from other parts of Italy who have dealt with the matter, one (or two) from 

Great Britain, one (or two) from Germany, one (or two) from the United States, and one 

(or two) from Japan or Korea. The participation of others may be useful as well (China 

is second in the world for the number of controversies). Therefore, 10/20 persons, for 

three days (Thursday, Friday and Saturday). The preparations leading up to this 

meeting (I doubt that one meeting would be sufficient for drawing up a common 

document on best practice policies - at least two sessions will be required) should be 

intense and necessarily time-consuming (it will take months) if the resulting document 

is to be considered convincing and not reflective of the current contrasts.

The headquarters need not necessarily be in an important building, nor have a library. 

These judges have already their deep knowledge of the matter and, anyway, everything 

would be available via electronic means. No translators or interpreters will be required: 

all these judges speak English. Nevertheless, a very efficient secretarial service will be 

necessary, of someone who knows the problems well.

I have mentioned this project to many judges. I thought that their reaction would have 

been favourable, but it turned out to be... enthusiastic! A point worth noting is that the 

more a judge is competent the more he or she wishes to exchange points of view with 

judges in other circuits. The following (among others) have promised their availability:

- for Great Britain - Lord Hoffman of the House of Lords (the judge in the 

Pinochet case); Lord Jacob of the Court of Appeal; Sirs Laddie and Pumfrey of 

the High Court, and Fysh of the Patent County Court;

- for Germany - Meier-Beck of the Supreme Court, and Grabinski, President of 

the special section in Düsseldorf Court;

- for France - Marais of the Paris Court of Appeal, and Girardet, President of the 

Paris Court;

- for Holland - Brinkhof, former judge in The Hague Court of Appeal, and 

Willems, former judge in the Courts of Justice, now in EPO (European Patent 

Office);

- for Switzerland - Brandl, of the Zurich Handelsgericht;

- for the United States - Michel, who as from October will be President (Chief 

Justice) of the Court of Appeal for the Federal Circuit (the only Court with 

competence in patents); Raeder, who will be President in two years time; 
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Gajarsa, of Italian origin and education and a judge in this same Court, and 

many other district judges, one of whom is Cohn, from Michigan;

- for Japan - Tanaka, High Court of Japan; Ohyori, Supreme Court, and others 

(of whom I do not have details here);

- for Taiwan, Korea, China, Turkey - others with ranks similar to those above.

3. Trademarks, designs and models

In the case of trademarks, designs and models, there is less need for homogeneity 

for European companies, unless they also cover non-European markets. In fact 

there is greater harmony in these matters in Europe. The European Court of Justice 

constantly affirms that it has the responsibility of establishing the fundamental 

principles of these laws, not only concerning community trademarks and design but 

also national, since the latter trade-marks and designs are regulated by national laws 

that have to conform to community regulations.

Nevertheless, even in this area national judges very often dwell upon different 

national views which, if remedied, can lead to remissions to the Court of Justice, 

and if not, to distortions.

Therefore, meetings among judges to standardise the regulations are necessary. To 

date, no institution foresees this.

From a worldwide point of view, there is no institution that deals with the creation 

of a common view and even in this respect it would be appropriate to extend the 

above-mentioned strategy for patents to trade-marks and design as well. Here 

again, the main problems are i) if the trademark or design/model is valid, and ii) if it 

is violated.

4. Other initiatives

In my opinion, the minimum programme is that indicated in paragraph 2. I do not 

think that the expense entailed would be exorbitant. The programme indicated in 

paragraph 3 could be added on. If budget and organisational costs permit it, then a 
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host of other initiatives could be contemplated. To the best of my knowledge, those 

indicated in paragraphs 4.1 and 4.2, below, have not being implemented.

4.1. It will be necessary to train judges from those countries that do not take part in 

the European Patent Convention but whose economy is connected with Europe. 

One of the initiatives of the European Patent Office (EPO) is to train examiners 

in Arabian countries, but not judges.

4.2. It will be necessary to train judges from those countries that have recently 

become part of the European Union (or of the European Patent Convention), or 

those who do not have frequent experience with patents. For example: there is 

no such training forjudges in Poland, Hungary, Czech, Slovenia, Slovakia, not 

to mention the even smaller countries. A purely national training should be 

avoided: these judges should be trained within multi-national groups (Turkey 

recently sent a group of about ten judges to Europe, to participate in a not very 

well structured training programme lasting one year). The EPO initiatives do 

not appear to have the same characteristics as those proposed herewith, both 

because the judges are grouped according to their nation and because more 

emphasis is put on the European patent aspect than on judicial protection.

4.3. Exchange of opinions among European judges is always necessary (however, 

in this respect there is the competitive EPO initiative every two years).

4.4. There is a need for permanent training for Italian judges (and in this respect, 

there is often an initiative of the Consiglio Superiore, but not with international 

scope).

4.5. There is a need for permanent training of Italian professional people (let’s face 

it - the Italians have most difficulty in passing the examination as European 

patent agent). However, in this case there are other competitive initiatives.

4.6. Experts in intellectual property frequently meet in Italy, or in the Tri-Veneto 

region, in different places. In this case a permanent site could be contemplated 

(wherever logistically possible).


