
11. MSPB: In adverse action cases, is the required ’’nexus" 
focused on: (1) the conduct charged or (2) the penalty imposed? 
Or is a focus on both required?

A number of cases refer to a nexus between the conduct 
charged and either the efficiency of service, see, e.g.._, Crofoot 
v. GPO, 761 F.2d 661, 664 (Fed. Cir. 1985), or job related 
responsibilities, see, e.g., White v. USPS, 768 F.2d 334, 335- 
36.

Other cases indicate a nexus between the penalty imposed and 
the efficiency of service. See, e.g., Jakes v. VA, 793 F.2d 293, 
295 (Fed. Cir. 1986); Lisiecki v. MSPB, 769 F.2d 1558, 1566 
(1985) .

Still other cases refer to two nexuses: (a) between the 
conduct charged and efficiency of service; and (b) between the 
penalty and efficiency of service. Mines v. DOJ, 813 F.2d 384, 
389-90 (Fed. Cir. 1987); Sanders v. USPS, 801 F.2d 1328, 1332-33 
(Fed. Cir. 1986); Graybill v. USPS. 782 F.2d 1567, 1573-74 (Fed. 
Cir. 1986). See also Dunnington v. Dep't of Justice, 956 F.2d 
1151, 1158 (Fed. Cir. 1992) (The court, under a subsection 
entitled "Nexus Between Dunnington's Activities and Efficiency of 
the Service," stated that "a nexus must exist between the action 
taken in response to Dunnington's misconduct and the efficiency 
of the service.").
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14. GENERAL: In a motion to dismiss for lack of
jurisdiction, are the facts in the complaint taken as true?

YES: Mars, Inc., v. Kubushiki-Kaisha Nippon Conlux, 24 F.3d
1368, 1371 (Fed. Cir. 1994), states:

* * * when a party has moved to dismiss for 
lack of jurisdiction, we consider the facts 
alleged in the complaint as being correct.

NO: Cedars-Sinai Medical Center v. Watkins, 11 F.3d 1573,
1583 (Fed. Cir. 1993), states:

If the Rule 12(b)(1) motion denies or 
controverts the pleader's allegations of 
jurisdiction, however, the movant is deemed to 
be challenging the factual basis for the 
court's subject matter jurisdiction. 
[Citations omitted.] In such a case, the 
allegations in the complaint are not 
controlling [citations omitted], and only 
uncontroverted factual allegations are 
accepted as true for purposes of the motion. 
Gibbs v. Buck, 307 U.S. 66, 72, 59 S. Ct. 725, 
729, 83 L.Ed. 1111 (1939); 5A Wright & Miller, 
supra, §§ 1350, 1363 at 219-20, 457. All
other facts underlying the controverted 
factual allegations are in dispute and are 
subject to fact-finding by the district court.

If
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15. TAKINGS; Is there a "taking" if the government is 
operating in its proprietary role?

NO; Alaskan Airlines, Inc, v. Johnson, 8 F.3d 791, 798 (Fed. 
Cir. 1993), states:

Although the district court was correct that 
GSA did not properly exercise its statutory 
audit authority, its actions were taken in 
apparent good faith in the government’s 
proprietary capacity, not in its sovereign 
capacity, and therefore did not constitute a 
taking. See Sun Oil Co. v. United States, 572 
F.2d 786, 818 (Ct. Cl. 1978).

YES: Yuba Coldfields, Inc, v. United States, 723 F.2d 884,
889 (1983), states:

Because the resolution of the "proprietary-
sovereign" dichotomy is not in itself 
controlling in just compensation 
jurisprudence, the grant of summary judgment 
was here inappropriate.

* * * *

In whatever other context it may be 
useful, . . . determination of whether the
United States has acted in a proprietary or 
governmental-sovereign capacity is of little, 
if any, use in Fifth Amendment-just 
compensation analysis. The purpose and 
function of the Amendment being to secure 
citizens against governmental expropriation, 
and to guarantee just compensation for the 
property taken, what counts is not what 
government said it was doing, or whether it 
may have used the language of a proprietor. 
What counts is what the government did.
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