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1. The United States is a republic operating under a two
tier legal system. A federal system with powers
delegated to it by the U.S. Constitution and a state
system wherein the fifty states retain authority over
matters which are not expressly granted to the
federal system or expressly prohibited to the states.

There is also an overlap in many areas:
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Primarily of State Concern
■
■
■
■
■
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Contracts
Commercial Transactions
Torts
Real Estate
Probate and Inheritance
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Primarily of Federal Concern
■
■
■
■
■
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Bankruptcy
International Trade
Intellectual Property
Maritime
Labor Relations
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Of Overlapping Concern
■
■
■
■
■

Criminal Law
Employment
Civil Rights
Environmental Law
Securities Regulation
In the event of conflicts between federal and state
law, as a general rule, federal law will preempt the
state law.
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2. The Court System
The judicial system is divided between federal and
state courts. Both court systems are hierarchical with
an ultimate court of appeals at the apex and various
specialized courts of limited jurisdiction at the base.
In both court systems judges sit as arbiters who
exercise neither investigatorial nor prosecutorial
authority. Rather, the process relies upon an
adversarial system with emphasis on cross
examination of witnesses and experts by counsel
representing the parties.
C. CTWOlty.. CHAN. <rr~O>.. ET.F—~~—------6

2. The Court System (cont’d)
In criminal matters, a prosecutor presents the
government’s case. In civil matters, the parties, by
private counsel, present their case before the court. In
most criminal and civil matters of substance, there is a
U.S. Constitutional right to have the case heard and
the facts decided by a jury. The right of jury trial,
however, can be waived, but to have a jury you have
to ask for one. Questions of law are decided by the
trial judge.
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3. Overview of the Courts
Federal
■ The federal system is comprised of the U.S. Supreme Court,
its highest court and two lower levels, the circuit appellate
courts and district trial courts. All courts handle both
criminal and civil cases. In addition, there are other
specialized federal trial courts; i.e., the U.S. Court of
International Trade (jurisdiction over international trade and
customs); the U.S. Court of Federal Claims (where certain
kinds of claims against the federal government can be
brought); and, finally, other court entities outside of the
judicial branch; i.e., Military Courts, Court of Veteran
Appeals and the U.S. Tax Court.
C L I F F O RD 'C H A H C E U '5" LLP
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3. Overview of the Courts
Federal (cont’d)
■ About 21,000 people work for the federal court
system as clerks and other support staff. The annual
budget to operate the federal court system must be
approved by the U.S. Congress.
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3. Overview of the Courts
State

■ The state system, generally, resembles the federal
system in that there is a final court of appeals over
the trial courts. In thirty-eight states there is an
intermediate appellate court. Some states divide
criminal and civil appeals into two separate courts
of appeal. Many states also divide criminal and
civil trials into separate courts. In addition, the state
systems also have courts with specialized
jurisdictions; i.e., divorce, traffic violations and civil
disputes that are quite small.
UTI’F F OR D e H AN C E U S LLP------------ - ------------------------------------------------------------------------------------------------------------------------- —
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4. Charts
■ Systems
■ 94 federal trial courts
■ federal system

■ state system
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United States Federal and State Court Systems
- 2 Types
US Supreme
Court

....... . I

12 Circuit Courts
CAFC fl
of Appeal

State
Courts

Military
Courts
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Trial Locations
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United States Federal and State Court Systems
- 2 Types
■ At the top of court hierarchy is the
Supreme Court. It hears appeals on
matters of law from both federal
and state highest courts of appeal in
ration 70% federal and 30% state
■ Apeals from 94 US District Courts
go to 12 regional courts of appeals.
A special Court of Appeals for
Federal Circuit (CAFC) created in
1982 handles all patent cases that
start in 94 US District Courts.
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■ Federal Juries are selected from
citizens on voting rolls. By
contrast, state juries are more
broadly based, i.e. driver’s licenses.
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United States Federal and State Court Systems
- 2 Types
US Supreme Court
Washington, DC

Federal
System

■ All cases not reserved to the federal courts
go to state courts. The lowest level are
Justice of the Peace in small towns and
larger courts in cities. The appeal is
through a state appeal system. In 38 states
there is an intermediate level. Appeals from
the highest state court of appeals then go to
the US Supreme Court.
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• intermediate appeal

• trial courts
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5. The Federal District Courts
5a. There are ninety-four federal district courts which are the
trial courts. At present there are 680 authorized judgeships
(called active judges). The number of judges available to
hear cases is larger, however, because, while a judge can
retire after ten years of service or reaching the age of seventy,
he/she can also continue to hear cases, but in the status of a
senior judge. This, at any one time, can increase the number
of sitting district court judges to approximately 780. In 2003
there were over 58,000 criminal cases and 253,000 civil
cases filed. The median time interval from filing to
disposition for civil cases in 2003 was nine months.
CLIFFORD
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5. The Federal District Courts (cont’d)
The President of the United States appoints federal
judges, but only with the advice and consent of the
U.S. Senate (after what has often become contentious
televised hearings). If the judicial appointment is
confirmed his/her term is for life. Most judges are
required to live within the boundaries of their district.
The current salary for a district court judge is
$150,000.00*. Each of the ninety-four districts have
their own rules, but all follow the same pattern. In
addition, each judge may have his/her own local rules.
17

5. The Federal District Courts (cont’d)
5b. The judges of each district court can also appoint persons
as U.S. magistrate judges for a term of eight years at a salary
that is ninety-two percent (92%) of the salary of a district court
judge. They have the power to, among other matters, to
conduct trials, enter a sentence for petty offenses and, within
the guidelines of the district court be assigned additional duties
to, help the district court administer the legal system within the
district. Upon consent of the parties, a magistrate judge can
also conduct any and all proceedings in a jury or non-jury civB
matter and order the entry of judgement.
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6. Courts of Appeal
6a. The ninety-four individual district courts are gathered into
twelve appellate circuits that handled over 60,000 appeals in
2003. This was an increase of six percent (6%) over 2002.
The Second Circuit (New York, Connecticut and Vermont) and
the Ninth Circuit Court (western U.S. states: i.e., California,
Arizona etc.) handle most of the cases. Cases in the Courts of
Appeal are, generally, handled by panels of three judges. Each
appellate court hears appeals only from the district courts
within its circuit. In addition, in 1982 the U.S. Court of
Appeals for the Federal Circuit (CAFC) was created with
nationwide jurisdiction to hear certain types of cases; i.e.,
issues of patent law and appeals from specialized courts.
CLIFFORD CHANCE US LLP---------19

6. Courts of Appeal
6a. (cont’d) The losing party in a district court in a civil case,
in most cases, is entitled to an appeal as a matter of right.
Certain federal governmental agencies also may seek review.
In criminal cases the defendant may appeal a guilty verdict,
but the prosecution cannot appeal from a verdict of not guilty.
Bankruptcy cases are first appealed to the district court, or
sometimes to a bankruptcy appellate panel, and of right finally
to the Court of Appeals in its circuit.
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6. Courts of Appeal
6b. Court of Appeal decisions are usually the final decision in
a case unless the appeals court remands (sends back) the case
to the district court for further proceeding. In certain limited
circumstances the appeal court (CAFC) may elect to review
the decision of the of the appellate court (three judges) by all
of the judges of the circuit (called an en banc court). Of
course, a party can always petition the U.S. Supreme Court for
further review. The median time from filing of a Notice of
Appeal to the final disposition of the appeal in 2003 was ten
and one-half months.

21

6. Courts of Appeal
6b. (cont’d) Each judge is also appointed by the
President with the advice and consent of the U.S.
Senate. At present there are 179 authorized appellate
judgeships and their current annual salary is
$159,100.00*.
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7. The U.S. Supreme Court
Our highest court is composed of a chief justice and
eight associate justices. As the highest court, its
decision is the final decision in any case. While the
court has, in very limited circumstances original
jurisdiction, the overwhelming number of cases before
the court are heard on appeal. The court used to hear
150 or more cases a year. However, the trend has
been to hear fewer cases. In 2003 they heard seventysix cases.
WfffWU..
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7. The U.S. Supreme Court (cont’d)
In most cases the losing party from a lower court has no right
to an appeal, but rather it must petition the court. In 2003 over
8,000 petitions were flied, but less than 100 were allowed.
Most of these cases were reserved for cases that raised an
important question of federal or constitutional law or where
there is a split of authority among the twelve circuit courts of
appeal.

Each justice is also appointed by the President with the advice
and consent of the U.S. Senate. The salary of the associate
justices is $184,400.00* and the salary of the Chief Justice is
$192,000.00*.
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8. State Courts
There are fifty states in the U.S., and each state has its own
rules and regulations. The state court systems resembles the
federal system in that, generally, all cases start at the trial
level. Most states (38) have an intermediate appeal level and a
final court of appeal. Unlike the federal system, state trial
courts generally divide criminal and civil actions into different
courts. Chart #4 shows the various levels of the New York
State system. State court judges are elected during the general
state election process. It has been estimated that there are over
5,000 judges in the state legal system.

7JLIFF<HTDCHANCE US LLP-------------- MHH®HHHHimHnHKHKMM
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9. Jurisdiction: Federal and/or State
In order to hear a case, the court must have
jurisdiction over the subject of the dispute (subject
matter jurisdiction), as well as over the parties
(personal jurisdiction). Subject matter jurisdiction
simply means that the court has been given power,
via constitutional, federal or state statutes, to decide
the dispute.
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9. Jurisdiction: Federal and/or State (cont’d)
Federal and state courts are, generally, not authorized
to exercise power on their own initiative or to issue
advisory opinions. The party initiating the action
must be an aggrieved party with “standing” to bring
the case. Disinterested third parties may not bring
lawsuits to correct perceived injustice. A case cannot
be “moot” which means that there must be an active,
ongoing dispute between the parties that has not been
settled or decided.
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10. Jurisdiction: Federal Courts
All federal district courts (trial level) are courts of
limited jurisdiction and, as a general rule, fall into two
broad categories: (i) cases raising questions of federal
law, and (ii) cases where there is a diversity of
citizenship between the parties.

C L I F FO R D

CHANCE

US

LLP
28

11. Federal Courts: Diversity of Citizenship
The U.S. Constitution grants federal courts
jurisdiction over “controversies ... between citizens
of different states ... and foreign states, citizens or
subjects”, and where the amount in dispute exceeds
$75,000.00. Under 28 USC 1332 a corporation is
deemed a citizen of a state where it is incorporated,
and it is also a citizen of the state where it has its
principal place of business.

29

12. Jurisdiction: State Courts
As with the federal courts, the subject matter
jurisdiction is derived from the constitution and laws
of the state that the court serves. Unlike the federal
district courts (trial level), certain state courts have
general rather than limited jurisdiction. For example,
in the court system of New York State, the state’s trial
court level (ineptly named the Supreme Court) is a
court where general jurisdiction is presumed.
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13. Sources of U.S. Law
In the U.S. laws are made at each of these levels:
legislature, executive government, and judges of the
various courts.
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14. Common Law
The U.S. is a “common law” country and, as such, it
recognizes the existence of a body of law developed
by and deriving from court decisions. In general, the
common law consists of court opinions from specific
disputes that set forth legal principles that are
expected to be followed by subsequent courts that
hear similar cases. It is also called the doctrine of
stare decisis or “let the decision stand.”

"C L I FT"O RD C H A N C E U 8 LLP
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14. Common Law (cont’d)
Under this doctrine the decision of a higher court
within the same jurisdiction acts as binding authority
on a lower court within that jurisdiction. The decision
of a court of a different jurisdiction; i.e., New York
versus California, acts only as persuasive authority.
The degree of persuasiveness is dependent upon many
factors of which one is the reputation of the judge or
court which decided the case.

33

15. Stare Decisis
Stare decisis does not mean that the court’s decision
will stand forever. Earlier precedents may be
modified or abandoned when economic or societal
changes render them obsolete. However, courts are
generally reluctant to disregard precedent, preferring,
where possible, to distinguish later cases based upon
different facts or circumstances. Later duly enacted
statutes and regulations take precedence over and can
“strike down” common law.
D
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16. Other Sources of U.S. Law
In addition to judge-made common law, the U.S. Congress,
state legislatures and local government bodies enact legislation
and binding regulations that have the force of law. In
summary, the sources of U.S. law are:
■ U.S. Constitution, state constitutions and cases interpreting
it
■ Legislation enacted by the U.S. Congress and state
legislatures
■ Federal and state court decisions
■ Regulations by federal and state administrative agencies
■ Courts and laws of the sovereign Indian tribes
■ Codes and ordinances by local governments (city, town,
county, etc.)
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1. Anatomy of American Jury Trial
■ Jury trials are a vital part of the U.S. system at both the
federal and state levels
■ The American Constitution guarantees a jury trial, but you
have to formally ask for a jury trial. Otherwise, you lose the
right. Then the trial is before a judge.
■ Juries are randomly selected. The selection process is
called “voir dire”, and it typically begins with a panel of
thirty to forty people (in the recent Kobe Bryant, basketball
star, rape trial in Colorado the judge called over 1,000
potential jurors - this is rare; it is not the usual situation).
■ In civil cases only six jurors need to be selected, but
normally, eight to ten people are selected. In criminal cases
fifteen jurors is the norm.
CLIFFORD CHANCE US LLP---------36

1. Anatomy of American Jury Trial (conf d)
■ The selection process has become highly developed. It is
now common in big cases to use jury consultants
(psychologists who try to anticipate how people will react to
the issues in the case).
■ After jury selection, the judge will normally make a
preliminary statement about the case and how to be a juror.
■ In the federal system, lawyers and doctors are now required
to participate, if selected during the voir dire process.

37

1. Anatomy of American Jury Trial (cont’d)
■ The selection process has become highly developed. It is
now common in big cases to use jury consultants
(psychologists who try to anticipate how people will react to
the issues in the case).
■ After jury selection, the judge will normally make a
preliminary statement about the case and how to be a juror.
■ In the federal system, lawyers and doctors are now required
to participate, if selected during the voir dire process.
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2. Stages of a Jury Trial
■ Final pretrial conference with judge
■ Citizens receive subpoenas to serve as jurors in order to
form a large pool of people (i.e. 300-400 typically)
■ Trial begins
- Motions by lawyers (called in limine)
- Jury panel (20-30 randomly selected) sent to courtroom
- Voir dire - lawyers select 6-12 of the jurors for civil
■
cases
■
- Selected jurors are sworn
■ Opening remarks by judge
■ Opening statements by lawyers
39

2. Stages of a Jury Trial (cont’d)
■ Plaintiff presents case
- Direct and cross examination of fact and expert
witnesses
- Other evidence presented
■ At the end of plaintiff’s case, defendant motions to end trial
(normally denied)
■ Defendant presents case
- Direct and cross examination of fact and expert
witnesses
- Other evidence presented
■ Now motions by both plaintiff and defendant to end case
(normally denied)
e Li ffo r B chanc e U8 LLP------ -----------------------------40

2. Stages of a Jury Trial (cont’d)
■ Court instructs jurors regarding how to act as jurors and
how the law is to be followed - sometimes the court will
comment on some of the facts
■ Final argument by lawyers
■ Case now given to jurors for a verdict
■ Jurors move to a private room to consider case
■ Jurors reach verdict and return to courtroom
■ Jurors read verdict in court
■ Jurors dismissed
■ Now the lawyers bring post trial motions and the court has
the opportunity to overrule the verdict or the jury (85%+ of
the time the judges affirm the verdict)
■ Appeal process begins
'CLIFFORB CHANCE US L

■ ....
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3. New Developments in Trial Practice
■ Arizona Rules: developed in the state of Arizona. They are
now used in whole or in part in most of the U.S. in both
federal and state court systems. After jury selection, the
judge will normally make a preliminary statement about the
case and how to be a juror.
■ The Arizona Rules are to allow the jury to be an active
participant in the trial: i.e., keeping notes, suggesting
questions to the judge, requiring more preliminary trial
information about the case, allowing summaries of the
evidence during the case, time limits on presenting the case
et cetera.
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3. New Developments in Trial Practice (cont’d)
■ Jurors seem to be much more sophisticated than in the past.
It has been suggested that this is the result of court T.V.

■ Major trials are now often televised, and the American
public is becoming more educated.
■ Another recent trend is real control of the discovery process.
It began as a voluntary process in 1991, and it is now
mandatory: i.e., limits on depositions, mandatory disclosure
in advance of trial of your witnesses and documents.
■ Now most civil cases, ninety-seven percent (97%), are
settled without a trial.
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4. Trial Judge Can Overrule the Jury
■ At the end of a jury trial, the trial judge can be
asked to review the jury verdict by any party to the
litigation. The judge then has the opportunity to
overrule the jury verdict and order a new trial. An
informal survey of several years ago concluded that
the trial judge agreed with the jury’s verdict eightyfive percent (85%) of the time
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5. Charts
■ Removing the jury from the courtroom
■ Judges, Not Juries, Hand Out Stiffer Awards
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BY THE NUMBERS

Removing the Jury From the Courtroom
There are fewer civil jury
trials in the federal courts ...
3%

Percentage of
civil cases
ending with a

... and there are also fewer
criminal jury trials.
Percentage of
cases against
federal
defendants
ending in a jury
verdict of
acquittal or
conviction

12%

g

6

’90
Source: Analysis based on data from
Administrative Office of the United States
Courts by Professor Marc Galanter,
University of Wisconsin Law School

’95

Source: Analysis based on data from
Administrative Office of the United States
Courts by The New York Times
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U.S. Judges, Not Juries, Hand Out Stiffer Awards
Small Percentage of Cases in State Courts Result in Damages
By JESS BRAVIN

STAFF REPORTER

juries ruled for the defendant in 52% of
cases - another result that casts doubt on
the commonly held notion that juries are
more plaintiff-friendly than judges.
Strikingly, the data - which appear in
a draft report prepared by the Bureau of
Justice Statistics and the National Center
for State Courts - show that judges are
more than three times as likely as juries
to award punitive damages in the cases
they hear. Bench trials - those decided by
a judge, rather than by a jury - resulted
in punitive damages 7.9% of the time, compared with 2.5% for jury trials. Moreover,
the median punitive award made by a
judge was $75,000, nearly three times the
$27,000 median amount imposed by a jury.

Are U.S. juries showering plaintiffs
with punitive-damage jackpots?
Not according to new figures from the
U.S. Justice Department. A study by the
agency's research arm shows that only a
tiny percentage of cases in state courts result in any punitive award.
The study, which is scheduled to be released this summer, also contradicts the
conventional assumption that cases heard
by juries are more likely to result in huge
verdicts than those decided by judges. In
fact, juries are far more stingy than
judges in imposing punitive damages, the
Bureau of Justice Statistics found.
Whether imposed by judge or Jury, the
majority of all punitive awards amount to One Person vs. Twelve
less than $40,000 (€41,962), the study con"Judges are people, too, and they can
cluded - far below the gargantuan figures be swept away by the emotions of a trial
in a relative handful of cases that have the same way that jurors can,” says Mark
riled business leaders and made civil-jus- Behrens, co-counsel for the American Tort
tice reform a major plank of George W. Reform Association, a business-lobbying
Bush’s U.S. presidential campaign.
group in Washington. In some cases, he
The results of the study are “simply adds, the jury system may act as a safestaggering,” says Theodore Eisenberg, a guard against excessive awards. With a
Cornell Law School professor who was en- jury of 12, “one person might stand up and
gaged by the independent National Center say, 'what are we doing here? $50 million
for State Courts to analyze the figures. seems like a lot to put on the defendant' ”
“The stereotype is that juries are for a punitive award.
pushovers for plaintiffs,” he adds, but
Punitive damages have been in the
"the perceptions are just the opposite of news lately as a Florida state-court jury
what we are seeing” in the data.
in Miami nears a decision in a huge classThe survey, which reviewed the 10,278 action suit against the tobacco industry.
state-court “tort,” or Injury, trials held in Combatants on both sides of the tobacco
1996 in the U.S.'s 75 largest counties, fight have predicted that the Miami jury
found that punitive damages were imposed could return a record punitive award of
in only 162 cases, or 3.3% of the 4,879 tri- many billions of dollars.
I als won by plaintiffs. Overall, judges
Punitive damages are available in
\found for plaintiffs 57% of the time, while some cases as a tool to punish misconduct;

•1

i

they are awarded in addition to compensatory damages that reimburse a plaintiff
for actual losses. Critics of the civil justice
system note that while the typical damage
award may be small - and the typical
jury may be tight with a punitive award
- the handful of mammoth verdicts remains a threat to business.
"What is destructive to any sort of rational business planning is these extraordinary figures - they are not commonplace,
but you get seven or eight or 10 a year in the
multihundred millions,” says George L.
Priest, a law professor at Yale University.
Mr. Behrens concedes that although
punitive awards are both rare and usually
small, the possibility of the single extraordinary verdict still imposes costs on business. In “the 96% of cases that are settled
and never go to court,” he says, “the
threat of punitive damages can be used as
a club at the settlement table, because
you never know when the lightning strike
is going to hit."
'Music to My Ears’

Although judges awarded higher median
punitive damages in the cases studied by the
Justice Department, the single largest verdict by far was imposed by a jury: $138 million awarded by a Houston jury to residents
of a Wesley, Texas, neighborhood that was
destroyed by a gas-pipeline explosion. By
contrast, the largest bench award was $2
million in a “premises-liability” case that
was otherwise unidentified. Premises liability usually refers to a property owner,
such as a landlord, being held responsible
for harm suffered on his premises.
Plaintiffs' lawyers say the new data
from the Justice Department provide sup-

port for their view of a system that functions more or less fairly. “This is music to
my ears — it’s what I always thought I
knew," says Kathryn Clarke, former president of the Oregon Trial Lawyers Association, which spent $1.5 million to defeat a
state ballot measure last month that would
have authorized the legislature to restrict
punitive damages. The results show that
“despite the rhetoric we"ve heard, when
you get into a courtroom and have caseby-case justice, the results don’t seem to
be out of whack,” Ms. Clarke says.
Prof. Eisenberg says the statistics suggest that contrary to expectations, judges
and juries react similarly when presented
with similar facts. But because plaintiffs’
lawyers - like those representing defendants - mistakenly believe that juries are
a soft touch, “they route their worst cases
to juries.” But in the end, plaintiffs do no
better before juries than they would have
before a judge.
Some corporate advocates also express
dismay over the findings. "I am a little bit
surprised,” says John H. Sullivan, president
of the business-backed Civil Justice Association of California, which is lobbying for
tougher restrictions on punitive damages in
that state. Even after hearing about the new
study, Mr. Sullivan maintains, "You have to
assume that a judge... has a better feel for
an appropriate award in a case,” whereas
jurors are often put in the courtroom with
little guidance. The Jury system is "one of
the most standardless operations in our
courts system,” Mr. Sullivan adds.
Of the cases included in the study,
about 85% went to juries; in most lawsuits,
either side is entitled to a jury trial if It
wants one.

