
SEGREGATION CASES



/ Mr. Doug las:

/' Justice Black’s law clerk
// came in to leave a message from Justice 
U' Black to the effect that he thought * - 

you and he should note your dissent 
in Nos. 732 & 733> DeVita v. New Jersey 
and Grillo v. New Jersey, which was 
denied by the Court today. Justice Black 
felt that in view of your dissent in the 
coerced confession cases, this dissent 
in the certs should be noted. He does 
not, however, wish to indicate his

I dissent in ’these certs.if you do not 
care to do so. Justice FF also voted 
with you and Justice Black-.
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May 27, 1953.

Memorandum for the Conference:

Re: The Segregation Cases.
With the thought that it may facilitate consideration 

to put into concrete terms the kind of questions to which 
the attention of coufisel on the reargument of these cases 
should be directed, I have formulated the questions 
beiow.

A word or two of preliminary comment. These ques
tions, I think, do not offend against the suggestion that 
we ought not to disclose our minds. Certainly as an en
tirety they look in opposite directions. Some give com
fort to one side and some to the other, and that is pre
cisely the intention. Insofar as the questions dealing 
with remedies may indicate that a decision against segre
gation has been reached by the Court, I think it is not 
undesirable that an adjustment be made in the public 
mind to such a possibility. I know not how others feel, 
but for me the ultimate crucial factor in the problem 
presented by these cases is psychological—the adjust
ment of men’s minds and actions to the unfamiliar and 
the unpleasant. Time, in turn, is the ameliorative factor 
in the process of adjustment. It would, therefore, be 
all to the good that the minds of those who are opposed 
to a change should accustom themselves to the idea of 
it long before they may be confronted with it.

Needless to say the questions which follow are intended 
to elicit thought on the part of my brethren and not to 
propose a draft to which even I am committed.

Suggested Questions.

1. What evidence is there that the Congress in sub
mitting the Fourteenth Amendment to the States, and 
the State legislatures and conventions which ratified the 
Amendment, contemplated or did not contemplate, un-



the Amendment 
y school leorl. or

derstood or did not understand. t 
would abo&sh segregation at the pei 
that it might be construed no have that effect?

2. If neither the Congress in submitting nor the States 
in ratifying the Fourteenth Amendment uadeYstood that 
compliance with it would require the immediate abolition 
of segregation at the pop**ty school level, was it never
theless the understanding of the Framers

(al that future Congresses might, in the exercise of , 
their power undec £ o of the Amendment. abolish jwiriiaii 
school segregation. or

(bl that it would be within the judicial power. in light 
of future cou-diti>ons. to construe the. hnent as abol
ishing such segregation of its own

X tkt the assumption on ich quest ion 2 is based. and 
assuming further that it was the understanding of the 
Framers that the Congress might. in the exorcise of its 
powers under § X art to apply the Amendment so as to 
abeisSh^t LLiik.epk school segregation. does a judicial power 
to do so exist conecirrontly with that of Congress *

4. Assuming it were decided that segregation at the 
«m*y school Brod! violates the Fourteenth Amendment. 
(a> wouW a decree necessarily follow providing that, 

within the limits set by normal geographic school district - 
. ing. Negro ehdArvn should forthwith be admitted to 
schools of thetr chowv. or

tb^ may this Court. in the exercise of appropriate equity 
powers. permit an effective adjustment from existing seg
regated systems to a system not based on color distmc- 
txccs to be brought about?

X On the assumption on which questions 4 (a^ and (bl 
are based.

(a> shouW this Conn formulate detailed decrees in 
these cases;

(bl if so what specific issues should the decrees reach:
(e> shouki the Court appoint a special master to hear 

evidence with a view to recommending specific terms for 
such decrees:

R]
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(cl) should the Court remand to the courts of first in
stance with directions to frame decrees in each of these 
cases, and if so what general directions should the decrees 
of this Court include and what procedures should the 
former courts follow in arriving at the specific terms of 
more detailed decrees?
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May 27,1953.

Memorandum for the Conference:

Re: The Segregation Cases.

With the thought that it may facilitate consideration 
to put into concrete terms the kind of questions to which 
the attention, of counsel on the reargument of these cases 
should be directed, I have formulated the questions ' 
below.

A word or two of preliminary comment. These ques
tions, I think, do not offend against the suggestion that 
we ought not to disclose our minds. Certainly as an en
tirety they look in opposite directions. Some give com
fort to one side and some to the other, and that is pre
cisely the intention. Insofar as the questions dealing 
with remedies may indicate that a decision against segre
gation has been reached by the Court, I think it is not 
undesirable that an. adjustment be made in the public 
mind to such a possibility. I know not how others feel, 
but for me the ultimate crucial factor in the problem 
presented by these cases is psychological—the adjust
ment of men’s minds and actions to the unfamiliar and 
the unpleasant. Time, in turn, is the ameliorative factor 
in the process of adjustment. It would, therefore, be all 
to the good that the minds of those who are opposed to 
a change should accustom themselves to the idea of it 
long before they may be confronted with it.

Needless to say the questions which follow are intended 
to elicit thought on the part of my brethren and not to 
propose a draft to which even I am committed.

Suggested Question®.
I

1. What evidence is there that the Congress in sub
mitting the Fourteenth Amendment to the States, and 
the State legislatures and conventions which ratified the 
Amendment, contemplated or did not contemplate, un

Reproduced From the Collections of the Manuscript Division, Library of Concress



derstood or did not understand, that the Amendment 
would abolish segregation at the public school level, or • 
that it might be construed to have that effect?

2. If neither, the Congress in submitting nor the States 
in ratifying the Fourteenth Amendment understood that 
compliance with it would require the immediate abolition 
of segregation at the public school level, was it never- , 
theless the understanding of the Framers

(a) that future Congresses might, in the exercise of ' 
their power under § 5 of the Amendment, abolish public 
school segregation, or

(b) that it would be within the judicial power, in light 
of future conditions, to construe the Amendment as abol
ishing such segregation of its own force?

3. On the assumption on which question 2 is based, and 
assuming further that it was the understanding of the 
Framers that the Congress mighty in the exercise of its 
powers under § 5, act to apply the Amendment so as to 
abolish public school segregation, does a judicial power 
to do so exist concurrently with that of Congress?

4. Assuming it were decided that segregation at the 
public school level violates the Fourteenth Amendment,

(a) would a decree necessarily follow providing that,
within the limits set by normal geographic school district
ing, Negro children should forthwith be admitted to 
schools of their choice, or < ' -

(b) may this Court, in the exercise of appropriate 
equity powers, permit an effective adjustment from exist
ing segregated Bystems to a system not based on color 
distinctions to be brought about? t

5/ On the assumption on which questions 4 (a) and (b) 
are based,

(a) should this Court formulate detailed decrees in 
these cases;

(b) if so what specific issues should the decrees reach;
(c) should the Court appoint a special master to hear

evidence with a view to recommending specific terms for 
such decrees; > . ’

[*]

•/
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(tD should xhr Court rer&ard to sb* ensures fess h> 
ssanw with dirw'Tinns to frame 'decrees as. each a c sbrsr 
nssrs «nc if so what xmersC drrerrwes sbocdid sbe dorrees 
rc this Court include and wha: procedures should ibr 
inrrntr nouns follow hi amvinc at sb* speedr ssmss of 
mon detailed decrees*
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SUPREME COURT OF THE UNITED STATES

No. 8.—October Term. 1952.

Oliver Brown. Mrs. Richard 
Lawton. Mrs. Sadie Em
manuel. et al., Appel
lants.

v.

Hoard of Education of To
peka. Shawnee County. 
Kansas, et al.

On Appeal From the United 
States District Court for 
the District of Kansas.

[November 24. 1952.]
Per Curiam. .
This action was instituted by the appellants attacking 

a Kansas statute which authorised segregation in the 
schools of that State. It was urged that the State of 
Kansas was without power to enact such legislation, 
claimed by appellants to be in contravention of the 
Fourteenth Amendment.

In the District Court, the State, by its Governor and 
Attorney General, intervened and defended the constitu
tionality of the statute. The court upheld its validity.

In this Court, the appellants continue their constitu
tional attack. No appearance has been entered here by 
T.he State of Kansas, the Board of Education of Topeka, 
and the otheT appellees; nor have they presented any brief 
in support of the statute’s validity. The Court has been 
advised by counsel for the Board of Education that it 
does not propose to appear in oral argument or present 
a brief.

Because of the national importance of the issue pre
sented and because of its importance to the State of 
Kansas, we request that the State present its views at 
oral argument. If the State does not desire to appear, 
we request the Attorney General to advise whether the 
State’s default shall be construed as a concession of 
invalidity.



June 4. 1953.

Memorandum for the Conference:

lie: The Segregation Cases.
This is merely an editorial revision of the proposed 

questions in these cases. AH the changes are in the in
terest of brevity and greater precision.

I have made the appropriate change from “primary 
schools” to “public schools.”

Suggested Questions.

1. What evidence is there that the Congress which sub
mitted and the State legislatures and conventions which 
ratified the Fourteenth Amendment contemplated or did 
not contemplate, understood or did not understand, that 
it would abolish segregation in public schools?

2. If neither the Congress in submitting nor the States 
in ratifying the Fourteenth Amendment understood that 
compliance with it would require the immediate abolition 
of segregation in public schools, was it nevertheless the 
understanding of the framers of the Amendment

(a) that future Congresses might, in the exercise of 
their power under § 5 of the Amendment, abolish such 
segregation, or

(b) that it would be within the judicial power, in light 
of future conditions, to construe the Amendment as abol
ishing such segregation of its own force?

3. On the assumption that the answers to questions 
2 (a) and (b) do not dispose of the issue, is it within the 
judicial power, in construing the Amendment, to abolish 
segregation in public schools?

4. Assuming it were decided that segregation in public 
schools violates the Fourteenth Amendment.

(a) would a decree necessarily follow providing that, 
within the limits set by normal geographic school district
ing, Negro children should forthwith be admitted to 
schools of their choice, or



(b) may this Court, in the exercise of appropriate equity 
powers, permit an effective gradual adjustment to be 
brought about from existing segregated systems to a sys
tem not based on color distinctions?

5. On the assumption on which questions 4 (a) and (b) 
are based, and assuming further that this Court will exer
cise its equity powers to the end described in question 
4(b),

(a) should this Court formulate detailed decrees in 
these cases;

(b) if so what specific issues should the decrees reach;
(c) should this Court appoint a special master to hear 

evidence with a view’ to recommending specific terms for 
such decrees;

(d) should this Court remand to the courts of first 
instance with directions to frame decrees in these 
cases, and if so w’hat general directions should the decrees 
of this Court include and what procedures should the 
former courts follow in arriving at the specific terms of 
more detailed decrees?

F. F.

[2]



Mondayf June 8th

818 ROBINSON VS. BARROW-PENN & CO., INC.

Per Curiam: The motion for leave to proceed in 

forma pauperis is granted. The appeal is dismissed 

for the want of Jurisdiction. 28 U.S.C. § 1257(2). 

Treating the papers whereon the appeal was allowed 

as a petition for writ of certiorari as required 

by 28 U.S.C. § 2103, certiorari is denied.

8 BROWN VS. BOARD OF EDUCATION OF TOPEKA ETC. x

101 BRIGGS VS. ELLIOTT

191 DAVIS VS. COUNTY SCHOOL BOARD ETC.

413 BOLLING VS. SHARPE

448 GEEHART VS. BELTON

Each of these cases is ordered restored to the 
docket and is assigned for reargument on Monday, 
October 12, next. In their briefs and on oral 
argument counsel are requested to discuss particularly 
the following questions insofar as they are relevant 
to the respective cases:

1. What evidence is there that the Congress 
which submitted and the State legislatures and

» conventions which ratified the Fourteenth Amendment 
contemplated or did not contemplate, understood or 
did not understand, that it would abolish segretaticr. 
in public schools?

2. If neither the Congress in submitting nor the 
States in ratifying the Fourteenth Amendment under
stood that compliance with it would require the 
immediate abolition of segregation in public schools, 
was it nevertheless the understanding of the framers 
of the Amendment

(a) that future Congresses might, in the 
exercise of their power under § 5 of the Amendment, 
abolish such segregation, or

(b) that it would be within the Judicial 
power, in light of future conditions, to construe 
the Amendment as abolishing such segregation of its 
own force?

3. On the assumption that the answers to questions 
2(a) and (b) do not dispose of the issue, is it with
in the Judicial power, in construing the Amendment,
to abolish segregation in public schools?

' 4. Assuming it is decided that segregation in
public schools violates the Fourteenth Amendment,

(a) would a decree necessarily follow provid
ing that, within the limits set by normal geographic 
school districting, Negro children should forthwith 
be admitted to schools of their choice, or

(b) may this Court, in the exercise of its
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equity powers, permit an effective gradual adjust
ment to be brought about from existing segregated 
systems to a system not based on color distinctions?

5. On the assumption on which questions 4(a) 
and (b) are based, and assuming further that this 
Court will exercise Its equity powers to the end 
described in question 4(b),

(a) should this Court formulate detailed 
decrees in these cases;

(b) If so what specific issues should the 
decrees reach;

(c) should this Court appoint a special 
master to hear evidence with a view to recommend
ing specific terms for such decrees;

(d) should this Court remand to the courr.b 
of first instance with directions to frame decrees 
in these cases, and if so what general directions 
should the decrees of this Court Include and what 
procedures should the courts of first instance 
follow in arriving at the specific terms of more 
detailed decrees?

The Attorney General of the United Sta^e? 
is invited to take part in the oral argument and 
to file an additional brief if he so desires.

696 UNITED STATES VS. MORGAN

The petition for writ of certiorari is granted 
and the case is transferred to the summary docket.

744 AVONDALE MARINE WAYS, JNC. VS. HENDERSON

The petition for writ of certiorari is granted 
and the case is transferred to the summary docket.

720 CHARLES VS. CITY OF CHICAGO

725 SEDLACEK VS. HANN

728 SINCLAIR VS. UNITED STATES

734 ESTATE OF COCHRAN VS. COMMISSIONER OF INTERNAL REVENUE

737 TOOR VS. WESTOVER

743 UNITED STATES EX REL. SPINELLA VS. SAVORETTI ETC.

745 ALLEN VS. NATIONAL TUBE CO.

The petitions for writs of certiorari in these 

cases are severally defied.

- 2 -
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/
/ No 66q VICTRYLITE CANDLE CO. VS. BRANNAN

The motion to substitute Ezra Taft Benson, 
present Secretary of Agriculture in the place and 
stead of Charles F. Brannan, resigned; and Herbert 
Brownell, Jr., present Attorney General, in the 
place and stead of James P. McGrannery, resigned, 
is granted. The petition for writ of 
is denied.

certiorari

<1

718

774

740

788

341
488
508

566

JAPAN-ATLANTIC & GULF FREIGHT CONFERENCE 
STATES

FEDERAL MARITIME BOARD VS. UNITED STATES

VS. UNITED

and toThe motions in No. 718 for a stay ___ _
advance, and for leave to file brief of A/S J. 
Ludwig Mowinckels Rederi and others as amici curlac 
are 
are

denied 
denied

The petitions for writs of certiorari

De VI TA

GRILLO

VS. NEW

VS. NEW

JERSEY

JERSEY

The petitions for writs of 
cases are denied. Mr. Justice 
Douglas are of the opinion that 
be granted.

CLY VS. UNITED STATES

certiorari in these
Black ad Mr. JustI*- 

the petitions shoal

The motion to proceed on the 
record is granted. The petition 
certiorari is denied.

typewritten 
for writ of

LOPEZ VS. AMERICAN-HAWAIIAN STEAMSHIP CO

The motion to dispense with printing the 
petition and record is granted. The petition 
for writ of certiorari is denied.

POULOS V5. NEW HAMPSHIRE

CALLANAN ROAD IMPROVEMENT CO. VS. UNITED STATES

UNITED STATES VS. INTERNATIONAL BUILDING CO

The petitions for rehearing in these cases

are severally denied.

HARRISON VS. BOHNEN ETC

The petition for rehearing is denied.

Mr. Justice Jackson took nopart in the con-

sideration or decision of this application
j

- 3

u

------------- -------- ... - ------------- rjnii—...rr
Reproduced From the Collections of the Manuscript Division, Library of Contras



writ of habeas corpus is denied

591; MALLONEE, BUCKLIN & FERGUS VS. FAHEY, AMANN

592; WILMINGTON FEDERAL SAVINGS & LOAN ASS’N VS. HOME 
1 LOAN BANK BOARD

593: 1 HOME INVESTMENT CO. VS. FAHEY

594: 1 UTLEY VS. FAHEY

595^ 1 WALLIS VS. FAHEY, AMMANN

596; 1 TITLE SERVICE CO. VS. FAHEY, AMMANN

658' 1 WILLHOIT VS. FAHEY

The petition for rehearing • is denied.

Mr. Justice Clark took no part in the ccon-

sideration or decision of this application.

462 Misc. TATUM VS. UNITED STATES

i'S9 Misc. PENNSYLVANIA EX REL. ELLIOTT VS. BALDI

5C1 Mlsc. BQZELL VS. UNITED STATES

502 Misc. MALLOW VS. PEOPLE OF THE STATE OF NEW YORK

504 Misc. UNITED STATES EX REL.. MORGAN VS. MARTIN

507 Misc. NcHARNESS VS. MISSOURI

508 Misc. LaMARR VS. PEOPLE OF THE STATE OF MICHIGAN

509 Misc. BERKOVICH VS. PEOPLE OF THE STATE OP ILLINOIS

512 Misc. GILBERT VS. PEOPLE OF THE STATE OF ILLINOIS

519 Misc. STALEY VS. KAYO

522 Misc. - VAN DYKE VS. FEOPLE OF THE STATE OF ILLINOIS

530 Misc. HERSHEY VS. PENNSYLVANIA BOARD OF PAROLE

The petitions for writs of certiorari ir.

these cases are severally denied.

523 Mlsc. GARTNER VS. OVERHOLSER

The isotlon for leave to file petition for
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ar Court of ihf Unitrt jtatit* 
VM^tnyton t3. H QL

C «*>«<•* OF

JUSTICE FEUOt FW*.H<FU«*'tE» June 8, 1<*3.

t C r*'.! ^4? •

I en writing this to make sure that the order for reargument in the 

feyregstion Cages contains all the items that were to be included in the single 

’’re.ckage*'.

Tr the co’.irse of several discussions over the weeks the Conference 

agreed *h*.t wher. the order came down it was to include the following:

1. All the five cases were to be set down for reargument.

Counsel were to be asked to address themselves to specific cuesions, 

concerning both merits, and remedy. By looking in opposite directions the ques

tions would not tip the mitt.

-. The Attorney General was to be invited to appear. The order was to 

cone-own with the Thompson Case.

At Ss.turcay’s Conference no reference was made to inclusion in the order 

of the invitsticr to the Attorney General. The reason for having the Government 

appear was not a natter of tactics or "nubile-relations”. Tlie Conference agreed 

with the point which Bob Jackson made very early in our deliberations, that the 

new Adnini stmt ion, unlike the old, nay have the responsibility of carrying out a 

derisisr. fuV. of perplexities; it should therefore be asked to face ’thrt resnonsi- 

bilitv as part of our process of adjudication.

\ And so I write to make sure that the order for reargument includes the 

appropriate invitation to the Attorney General.

Vn the interest of time I have talked with Willey about the appropriate 

form of theXorder for getting the Government in so a s not to have it apoear that



we want the Attorney General in person. I have core rrer the

hin, the unshot of which is that I suggest the following fom:

"The Attorney General of the United States is izvited ~ 

take part in the oral argment and to file ar. additional rri 

if he so desires."

Vi Iley has also nade recharical srmngesert s for adding whet is shore 

to the order thr.t is to go down, if you will so instruct kin.

Faithfully yours,



June 13, 1953

MEMORANDUM FOR THE CONFERENCE

Im re Invitation to the Attorney General to argue the
Segregation Cases

bi view of the political uses that are being 

made of our permission to the Attorney General to argue 

the recent racial discrimination cnees in the District of 

Columbia, I think we should amend our order in the 

segregation cases and eliminate the paragraph which invites ' 

the Attorney General to argue. I do not think that this Court 

should permit itself to become involved in current political 

controversies, and I know of no way to prevent it in respect 

to the subject except to change our order. Consequently, 

if this matter comes up before the conference, I vote to 

amend the order in this way.

HUGO L. BLACK



June 8, 1953

MEMORANDUM TO: Mr. Justice Black
Mr. Justice Reed Z 
Mr. Justice Douglas 
Mr. Justice Jackson 
Mr. Justice Burton
Mr. Justice Clark
Mr. Justice Minton

Justice Frankfurter has suggested that the following be added to the

drder which is to come down today in th* segregation cases:

"The Attorney General of the United States io invited 
to take part in the oral argument and to file an additional 
brief if he so desires. "

Would you please advise me as to whether or not this is agreeable to

you.

Chief Justice.



Jun. 8, 1953

MEMORANDUM TO: Mr. Justice Black 
Mr. Justice Reed 
Mr. Justice Douglas S 
Mr. Justice Jackson 
Mr. Justice Burton 
Mr. Justice Clark 
Mr. Justice Minton

Justice Frankfurter has suggested that the following be added to the

drder which is to come down today in the segregation cases:

"The Attorney General of the United States is invited 
to take part in the oral argument and to file an additional 
brief if he so desires."

Would you please advise me a. to whether or not this is agreeable to

Chief Justice.



June «, W93

MEMORANDUM TO: Mr. Justice Black 
Mr. Justice Reed 
Mr. Justice Douglas 
Mr. Justice Jackson 
Mr. Justice Burton 
Mr. Justice Clark 
Mr. Justice Minton

Justice Frankfurter has suggested that the following he added to the

drder which is to come down today in the segregation cases:

"The Attorney General of the United States is invited 
to take part in the oral argument and to file an additional 
brief if ho so desires. "

Would you please advise me as to whether or not this is agreeable to
<

you.

Chief Justice.



MEMORANDUM TO: Mr. Justice Black
Mr. Justice Reed 
Mr. Justice Douglas
Mr. Justice Jackson
Mr. Justice Barton ✓ 
Mr. Justice Clark 
Mr. Justice Minton

Justice Frankfurter has suggested that the following be added to the

drder which is to come down today ia the segregation cases:

'The Attorney General of the United States is invited
to take part in the oral argument and to file an additional 
brief if he so desires. "

Would you please advise me as to whether or not this is agreeable to

you.

Chief Justice.

//Ar *



June •, 1W

MEMORANDUM TO: Mr. Justice Black
Mr. Justice Reed
Mr. Justice Deaf las
Mr. Justice Jackson
Mr. Justice Burton
Mr. Justice Clark - v
Mr. Justice Minton

Justice Frankfurter has suggested that the following he added to the

drder which is to come down today ia the segregation cases:

’The Attorney General of the United States is invited 
to take part in the oral argument and to file an additional 
brief if he so desires. ”

Would you please advise me as to whether or not this is agreeable to

you.

Chief Justice.



June i, 1W

MEMORANDUM TO: Mr. Justice Black
Mr. Justice Reed
Mr. Justice Douglas
Mr. Justice Jackson
Mr. Justice Burton
Mr. Justice Clark
Mr. Justice Minton✓—-

Justice Frankfurter has suggested that the following be added to the

drder which is to come down today in the segregation cases:

"The Attorney General of the Untied States is invited 
to take part in the oral argument and to file an additional 
brief if ho so desires. ”

Would you please advise me as to whether or not this is agreeable to

you-

Chief Justice.
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June 4, 1953.

Memorandum lor the Ctfhference:

Re:
This is merely a 

questions in these/ase 
terest of brevity/and grater precision.

I have mad?, the appropriate change from “primary 
schools” to “

e/Segregation Cases.
editorial revision of the proposed 

All the changes are in the in-

blic schools.

-Gduues leu

1. What evidence is there that the Congress which sub
mitted and the State legislatures and conventions which 
ratified the Fourteenth Amendment contemplated or did 
not contemplate, understood or did not understand, that 
it would abolish segregation in public schools?

2. If neither the Congress in submitting nor the States 
in ratifying the Fourteenth Amendment understood that 
compliance with it would require the immediate abolition 
of segregation in public schools, was it nevertheless the 
understanding of the framers of the Amendment

(a) that future Congresses might, in the exercise of 
their power under § 5 of the Amendment, abolish such 
segregation, or

(b) that it would be within the judicial power, in light 
of future conditions, to construe the Amendment as abol
ishing such segregation of its own force?

3. On the assumption that the answers to questions 
2 (a) and (b) do not dispose of the issue, is it within the 
judicial power, in construing the Amendment, to abolish 
segregation in public schools?

4. Assuming it^we decided that segregation in public 
schools violates the Fourteenth Amendment,

(a) would a decree necessarily follow providing that, 
within the limits set by normal geographic school district
ing, Negro children should forthwith be admitted to 
schools of their choice, or



(b) may this Court, in the exercise of quity
powers, permit an effective gradual adjustment to be 
brought about from existing segregated systems to a sys
tem not based on color distinctions?

5. On the assumption on which questions 4 (a) and (b) 
are based, and assuming further that this Court will exer
cise its equity powers to the end described in question
4(b),

(a) should this Court formulate detailed decrees in 
these cases;

(b) if so what specific issues should the decrees reach;
(c) should this Court appoint a special master to hear 

evidence with a view to recommending specific terms for 
such decrees;

(d) should this Court remand to the courts of first 
instance with directions to frame decrees in these 
cases, and if so what general directions should the decrees 
of this Court include and what procedures should the

in arriving at the specific terms of

F. F.

j
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SUPREME COURT OF THE UNITED STATES

No. 8.—October Term . 1952.

Oliver Brown, Mrs. Richard 
Lawton, Mrs. Sadie Em
manuel, et al., Appel
lants.

. r.
Board of Education of To

peka, Shawnee County. 
Kansas, et al.

On Appeal From the United 
States District Court for 
the District of Kansas.

[November 24. 1952.]
Per Curiam.
This action was instituted by the appellants attacking 

a Kansas statute which required segregation in the school* 
of that State. It was urged that the State of Kansas 
was without power to enact such legislation, claimed by 
appellants to be in contravention of the Fourteenth 
Amendment.

In the District Court, the State, by its Governor and 
Attorney General, intervened anil defended the constitu
tionality of the statute. The court upheld its validity.

In this Court, the appellants continue their constitu
tional attack. No appearance has been entered here by 
the State of Kansas^ the Board of Education of Topeka, 
and the other appellees; nor have they presented any brief 
in support of the statute's validity. The Court has been 
advised by counsel for the Board of Education that it 
does not propose to appear in oral argument or present 
a brief.

Because of the mstiMMi. importance of the issue f<w- 
the State of 

Kansas, we request that the State present its views at 
oral argument. If the State does not desire to appear, 
we request the Attorney General to advise whether the 
State’s default shall be construed as a concession of 
invalidity.
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No. 8.—October Term, 1952.

Oliver Brown, Mrs. Richard 
Lawton, Mrs. Sadie Em
manuel, et al., Appel
lants,

v.
Board of Education of To

peka. "Shawnee 'County, 
Kansas, et al.

On Appeal From the United 
States District Court for 
the District of Kansas.

[November 24, 1952.]
Per Curiam.
This action was instituted by the appellants attacking 

a Kansas statute which required segregation in the schools 
of that State. It was urged that the State of Kansas 
was without power to enact such legislation, claimed by 
appellants to be in contravention of the Fourteenth 
Amendment.
—in till’ District Crfurt, the State, by its Governor and 
Attorney General, intervened and defended the constitu
tionality of the statute. The Court upheld its
validity.

In this Court, the appellants continue their constitu
tional attack. No appearance has been entered here by 
the State of Kansas, the Board of Education of Topeka, 
and the other appellees; nor have they presented any brief 
in support of the statute’s validity. The Court has been 
advised by counsel for the Board of Education that it 
does not propose to appear in oral argument or present . 
a brief.

Because of the national importance of the isanCpre- 
sented and because it* importance State of
Kansas, we request that the State present its views at 
oral argument. If the State does not desire to appear, 
we request the Attorney General to advise whether the 
State's default shall be construed as a concession of 
invalidity.
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SUPREME COURT OF THE UNITED STATES

No. S.—October Term, 1952.

pan’

On Appeal From the United 
States District Court for 
the District of Kansas.

Oliver Brown, Mrs. Richard
Lawton, Mrs. Sadie Em-, 
manuel, et al., Appel
lants,

v.
Board of Education of To

peka, Shawnee County, 
Kansas*, et al.

[November 24, 1952.1
Per Curiam.
This action was instituted by the appellants-attacking 

a Kansas statute which required segregation in the schools 
of that State. It was urged that the State of Kansas 
was without power to enact such legislation, claimed by 
appellants to be in contravention of the Fourteenth 
Amendment.

<<-

In the District Court, the State, by its Governor and 
Attorney General, intervened and defended the constitu
tionality of the statute. The District Court upheld its 
validity.

In this Court, the appellants continue their constitu
tional attack. No appearance has been entered here by 
the State of Kansas, the Board of Education of Topeka, 
and the other appellees; nor have they presented any brief 
in support of the statute's validity. The Court has been 
advised by counsel for the Board of Education that it 
does not propose to appear in oral argument or present 
a brief.

Because of the national importance of the issue pre
sented and because of its importance to the State of 
Kansas, we request that the State present its views at 
oral argument. If the State does not desire to appear, 
we request the Attorney General to advise whether the 
State's default shall "be construed as a concession of 
invalidity.
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SUPREME COURT OF THE UNITED STATES

No. S.—October Term, 1952.

Oliver Brown, Mrs. Richard 
Lawton, Mrs. Sadie Em
manuel, ct al., Appel
lants,

v.
Board of Education of To

peka, Shawnee County, 
Kansas, et al.

[November 24, 1952.]
Per Curiam.
This action was instituted by the appellants attacking 

a Kansas statute which required segregation in the schools 
of that State. It was urged that the State of Kansas 
was without power to enact such legislation, claimed by 
appellants to be in contravention of the Fourteenth 
Amendment.

In the District Court, the State, by its Governor and 
Attorney General, intervened and defended the constitu
tionality of the statute. The District Court upheld its 
validity.

In this Court, the appellants continue their constitu
tional attack. No appearance has been entered here by 
the State of Kansas, the Board of Education of Topeka, 
and the other appellees; nor have they presented any brief 
in support of the statute’s validity. The Court has been 
advised by counsel for the Board of Education that it 
does not propose to appear in oral argument or present 
a brief.

Because of the national importance of the issue pre
sented and because of its importance to the State of 
Kansas, we request that the State present its views at 
oral argument. If the State does not desire to appear, 
we request the Attorney General to advise whether the 
State's default shall be construed as a concession of 
invalidity.

On Appeal From the United* 
States District Court for 
the District of Kansas.
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November 24, 1952

The following Justices phoned indicating approval of the

Per Curiam in No. 8 -

Mr. Justice Jackson

Mr. Justice Clark

Mr. Justice Minton



Oliver Brown. Mrs. Richard 
Lawton. Mrs. Sadie Em
manuel. et al.. Appel
lants.

r.
Board of Education of To

peka. Shawnee County. 
Kansas, et al. r 

On Appeal From the United 
States District Court for 
the District of Kansas.

[November 24. 1952.]
Per Curiam.
This action was instituted byihtTappellants attacking 

a Kansas statute which r^quired%egregat ion in the school® 
of that State. It was uTCF'T that the State of Kansas 
was without power to enact such legislation, claimed by 
appellants to be in contravention of the Fourteenth 
Amendment.

In the District Court, the State, by its Governor and 
Attorney General, intervened and defended the constitu
tionality of the statute. The court upheld its validity.

In this Court, the appellants continue their constitu
tional attack. No appearance has been entered here by 
the State of Kansas, the Board of Education of Topeka, 
and the other appellees; nor have they presented any brief 
in support of the statute's validity. The Court has been 
advised by counsel for the Board of Education that it. 
does not propose to appear in oral argument or present, 
a brief.

Because of the national importance of the issue pre
sented and because of its importance to the State of
Kansas, we request that the State present its views at
oral argument. If the State does not desire to appear,
we request the Attorney General to advise whether the
States default shall be construed as a concession of
invalidity.



SUPREME COURT OF THE UNITED STATES

No. 8.—October Term, 1952.

Oliver Brown. Mrs. Richard 
Lawton, Mrs. Sadie Em
manuel, et al., Appel
lants,

v.
Board of Education of To

peka, Shawnee County, 
Kansas, et al.

On Appeal From the United 
States District Court for 
the District of Kansas.

[November 24, 1952.]
Per Curiam.
This action was instituted/by the appellants attacking 

a Kansas statute which retjttireBFspKregation in the schools 
of that State. It was urged that the State of Kansas 
was without power to enact such legislation, claimed by 
appellants to be in contravention of the Fourteenth 
Amendment.

In the District Court, the State, by its Governor and 
Attorney General, intervened and defended the constitu
tionality of the statute. The court upheld its validity.

In this Court, the appellants continue their constitu
tional attack. No appearance has been entered here by 
the State of Kansas, the Board of Education of Topeka, 
and the other appellees; nor have they presented any brief 
in support of the statute’s validity. The Court has been 
advised by counsel for the Board of Education that it 
does not propose to appear in oral argument or present 
a brief.

Because of the national importance of the issue pre
sented and because of its importance to the State of
Kansas, we request that the State present its views at
oral argument. If the State does not desire to appear,
we request the Attorney General to advise whether the
State’s default shall be construed as a concession of
invalidity.



SUPREME COURT OF THE UNITED STATES

No. 8.—October Term, 1952.

Oliver Brown, Mrs. Richard 
Lawton, Mrs. Sadie Em
manuel, et al., Appel
lants,

v.
Board of Education of To

peka, Shawnee County, 
Kansas, et al.

On Appeal From the United 
States District Court for 
the District of Kansas.

appellants attacking

[November 24, 19.
Per Curiam.
This action was instituted by^he 

a Kansas statute whicfyfeguirecysegregation in the schools 
of that State. It was urged that the State of Kansas 
was without power to enact such legislation, claimed by 
appellants to be in contravention of the Fourteenth 
Amendment.

In the District Court, the State, by its Governor and 
Attorney General, intervened and defended the constitu
tionality of the statute. The court upheld its validity.

In this Court, the appellants continue their constitu
tional attack. No appearance has been entered here by 
the State of Kansas, the Board of Education of Topeka, 
and the other appellees; nor have they presented any brief 
in support of the statute’s validity. The Court has been 
advised by counsel for the Board of Education that it 
does not propose to appear in oral argument or present 
a brief.

Because of , the national importance of the issue pre
sented and because of its importance to the State of
Kansas, we request that the State present its views at
oral argument. If the State does not desire to appear,
we request the Attorney General to advise whether the
State’s default shall be construed as a concession of
invalidity.
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No. 8.—October Term, 1952.

PREME COURT OF THE UNITED STATES

Oliver Brown, Mrs. Richard 
Lawton, Mrs. Sadie Em
manuel, et al., Appel
lants,

v.
Board of Education of To

peka, Shawnee County, 
Kansas, et al.

On Appeal From the United 
States District Court for 
the District of Kansas.

[November 24, 1952.]
Per Curiam.
This action was instituted by the appellants attacking 

a Kansas statute which required segregation in the schools 
of that State. It was urged that the State of Kansas 
was without power to enact such legislation, claimed by 
appellants to be in contravention of the Fourteenth 
Amendment.

In the District Court, the State, by its Governor and 
_Attomey General, intervened and defended the constitu
tionality of the statute. The J3191ud- Court upheld its 
validity.

In this Court, the appellants continue their constitu
tional attack. No appearance has been entered here by 
the State of Kansas, the Board of Education of Topeka, 
and the other appellees; nor have they presented any brief 
in support of the statute’s validity. The Court has been 
advised by counsel for the Board of Education that it 
does not propose to appear in oral argument or present 
a brief.

Because of the national importance of the issue pre
sented and because of its importance to the State of
Kansas, we request that the State present its views at
oral argument. If the State does not desire to appear,
we request the Attorney General to advise whether the
State’s default shall be construed as a concession of
invalidity.



SUPREME COURT OF THE UNITED STATES

No. 8. --October Term, 1952

Oliver Brown, Mrs. Richard )
Lawton, Mrs. Sadie Emmanuel, )
et al. , )

Appellants, ) On Appeal from the United
) States District Courf for

V. ) 
) 
)

the District of Kansas

Board of Education of Topeka,
Shawnee County, Kansas, et al.

[

)

]

Per Curiam.

This action was instituted by the appellants attacking a Kansas statute 

which required segregation in the schools of that State. -The OtMLP ITICSHMS

mJ
was urged tw be without power to enact such legislation, claimed by appellants 

zi

to be in contravention of the Fourtennth Amendment.

In the District Court, the State, by its Governor and Attorney General, 

intervened and defended the constitutionality of the statute. The District Court 

upheld its validity.

In this Court, the appellants continue their constitutional attack. No 

appearance has been entered here by the State of Kansas, the Board of Educa

tion of Topeka, and the other appellees; nor have they presented any brief in 

support of the statute's validity. The Court has been advised by counsel for the
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Board of Education that it does not propose to appear in oral argument or 

• present a brief.

Because of the national importance of the issue/posed by thia^ws^,

and because of its importance to the State of Kansas, tJlE CO Hit LU

lmojnctha psr;tinr "f TliMrifBi*. r? request^ that the State pre-

v’-y '

sent its views at oral argument. If the State caaAinaea to

appea r^febatibB sex we request the Attorney General to advise whether

the State’s default shall be construed as a concession of invalidity.



SUPREME COURT OF THE UNITED STATES

No. 8.—-October Tenn, 1952

Oliver Brown, Mrs. Richard 
Terw+rt« Mrs. Sadie finmanuel,

Appellants,

v.

Board of Education of Topeka, 
Shawnee County, Kansas, et al,

) 
) 
) 
) 
) 
) 
) 
) 
)

On Appeal from the United 
States District Court 
far the District of 
Kansas.

[ ]

Per Curiam;

Appellants in this case challenge the power of the State of

Kansas to provide by statute for segregation in the schools of that

State. When the case was before the District Court, the State, by its

Governor and Attorney General, intervened and expressly denied that

-4'*' This Court, however, has never received any brief in support of 

the constitutionality of the statute from either the Board of 

Education or the State’s Attorney General, and no appearance has yet 

been entered by either. Moreover, the Court has been advised that

neither the Board nor the State propose to tender any argif nt what

soever on behalf of the statute.

We do not know whether this proposed default should be construed

as a concession of invalidity. Because of the national importance
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of the issue posed by this case, and because of its Importance to 

the State of Kansas, the Court desires to know the position of the 

State, Therefore, it is requested that th. Stat. p„,.nt lt3 

on this case at oral argument.
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SUPREME COURT OF THE UNITED STATES

Nos. 8, 101 AND 191—October Term, 1952.

Oliver Brown, Mrs. Richard 
Lawton, Mrs. Sadie Emman
uel et al., Appellants,

8 v.
Board of Education of Topeka, 

Shawnee County, Kansas, 
et al.

Harry Briggs, Jr., et al., Appel
lants,

101 v.
R. W. Elliott, Chairman, J. D. 

Carson, et al., Members of 
Board of Trustees of School 
District #22, Clarendon 
County, S. C.

Dorothy E. Davis, Bertha M. 
Davis and Inez D. Davis, In
fants, by John Davis, Their 
Father and Next Friend, et 
al., Appellants,

191 v.
County School Board of Prince 

Edward County, Virginia, 
et al.

Appeal from the United 
States District Court 
for Kansas.

Appeal from the United 
States District Court 
for the Eastern Dis
trict of South Caro
lina.

Appeal from the United, 
States District Court 
for the Eastern Dis
trict of Virginia.

[October 8, 1952.]
Per Curiam.
In two appeals now pending, No. 8, Brown et al. v. 

Board of Education of Topeka et al., and No. 101, Briggs 
et al. v. Elliott et al., the appellants challenge, respectively,
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2 BROWN D. BOARD OF EDUCATION.

the constitutionality of a statute of Kansas, and a statute 
and the constitution of South Carolina, which provide for 
segregation in the schools of these states. Appellants al
lege that segregation is, per se, a violation of the Four
teenth Amendment. Argument in these cases has hereto
fore been set for the week of October 13, 1952.

In No. 191, Davis et al. v. County School Board of 
Prince Edward County et al., the appellants have filed a 
Statement of Jurisdiction raising the same issue in respect 
to a statute and the constitution of Virginia. Appellees 
in the Davis case have called attention to the similarity 
between it and the Briggs and Brown cases; by motion 
they have asked the Court to take necessary action to 
have all three cases argued together.

This Court takes judicial notice of a fourth case, which 
is pending in the United States Court of Appeals for the 
District of Columbia Circuit, Bolling et al. v. Sharpe 
et al., No. 11,018 on that court’s docket. In that case, 
the appellants challenge the appellees’ refusal to admit 
certain Negro appellants to a segregated white school, in 
the District of Columbia; they allege that appellees have 
taken such action pursuant to certain Acts of Congress; 
they allege that such action is a violation of the Fifth 
Amendment of the Constitution.

The Court is of the opinion that the nature of the issue 
posed in those appeals now before the Court involving 
the Fourteenth Amendment, and also the effect of any 
decision which it may render in those cases, is such that 
it would be well to consider, simultaneously, the consti
tutional issues posed in the case of Bolling et al. v. Sharpe 
et al.

To the end that arguments may be heard together in 
all four of these cases, the Court will continue the Brown 
and Briggs cases on its docket. Probable jurisdiction is 
noted in Davis et al. v. County School Board of Prince



BROWN v. BOARD OF EDUCATION. 3

Edward County et al. Arguments will be heard in these 
three cases at the first argument session in December.

The Court will entertain a petition for certiorari in the 
case of Bolling et al. v. Sharpe et al., 28 U. S. C. 
§§ 1254 (1), 2101 (e), which if presented and granted will 
afford opportunity for argument of the case immediately 
following the arguments in the three appeals now 
pending.

It is so ordered.

Mr. Justice Douglas dissents from postponing argu
ment and decision in the three cases presently here for 
Bolling et al. v. Sharpe et al., in the United States Court 
of Appeals for the District of Columbia Circuit.
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Oliver Brown, Mrs. Richard 
Lawton, Mrs. Sadie Emman
uel et al., Appellants,

8 v.
Board of Education of Topeka, 

Shawnee County, Kansas, 
et al.

Harry Briggs, Jr., et al., Appel
lants,

101 v.
R. W. Elliott, Chairman, J. D. 

Carson, et al., Members of 
Board of Trustees of School 
District #22, Clarendon 
County, S. C.

Dorothy E. Davis. Bertha M. 
Davis and Inez D. Davis, In
fants, by John Davis, Their 
Father and Next Friend, et 
al., Appellants,

191 v.
County School Board of Prince 

Edward County, Virginia, 
et al.

Appeal from the United 
States District Court 
for Kansas.

Appeal from the United 
States District Court 
for the Eastern Dis
trict of South Caro
lina.

Appeal from the United 
States District Court 
for the Eastern Dis
trict of Virginia.

[October 8, 1952.]
Per Curiam.
In two appeals now pending, No. 8, Brown et al. v. 

Board of Education of Topeka et al., and No. 101, Briggs 
et al. v. Elliott et al., the appellants challenge, respectively,
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the constitutionality of a statute of Kansas. and a stsGrtzf 
and the constitution of South Carolina. which. proHnfe 5w 
segregation in the schools of these states. AppeiTanm- al
lege that segregation is. per se. a violation of the Fmr- 
teenth Amendment. Argument in these cases has aeretw- 
fore been set for the week of October !•£ I962L

In No. 191. Davis et al. v. County Srikwl Boar-t rr 
Prince Edward County et al., the appellants have £e*£ a 
Statement of Jurisdiction raising the same issue m respect 
to a statute and the constitution, of Virgini.-L Appellees 
in the Davis case have called attention, to the crmon-ry 
between it and the Briggs and Brown cases: by mirciun. 
they have asked the Court to take necessary aucnu. u 
have all three cases argued together.

This Court takes judicial notice of a tourth ruse, wharh. 
is pending in the United States Court of Appeals- Sir the- 
District of Columbia Circuit. Bolting at aL v. S'nrr-w 
et al., No. 11.018 on that court s docket, tn. than na*e. 
the appellants challenge the appellees' refisai ntnic 
certain Negro appellants to a segregate’.! white schowl. n. 
the District of Columbia; they allege that appellees lav— 
taken such action pursuant to certain Acts ef Cernas'.umk: 
they allege that such action is a violation of Ffri 
Amendment of the Constitution.

The Court is of the opinion that the nature <jf the .s»sie 
posed in those appeals now before the Court unrriknnr. 
the Fourteenth Amendment. and also the •f’feec of btt 
decision which it may render in th<we cases. is- -surh. viur 
it would be well to consider. stmuHtaueetudy the censv- 
tutional issues posed in the case of Boilin u.v SKtr-ja
et al.

To the end that arguments may be heart togemer in- 
all four of these cases, the Court wiH conrinue tile Bt-van 
and Briggs cases on its dwket. Probable jirusiitrcun J? 
noted in Davis et al. v. County School Board of P-nn
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EdwsrJ Cewefy <d~ Arguments will he hear! in these 
three cases st the first argument session in December. .

The C«m will tcnterrtain a petition for certiorari in the 
ease of BofSwtf ci «H. v. Sfcwrjw et el.. 2S U. S. C. 
>> 1254 (1 >. 2101 (el. which if presented and granted will 
afford opportunity for argument of the case immediately 
foliowing the arguments in the three appeals new 
pending.

It is so o^rwi.

Mk. Jv'stxt Dorvajvs dissents from postponing argu
ment and derision in the three eases presently bore for 

et ®?_ v. SMwjw <? eb. in the United States Court 
of Appeals for the District of Columbia Circuit.
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No. 8. Brown, et al. v. Board of Education of Topeka, et al.; and

No. 101. Briggs, et al. ▼. Elliott, et al; and

No. 191. Davis, et al. v. County School Board of Prince Edward

County, et al. two appeals now pending, No. 8, Brown,

et al. v. Board of Education of Topeka, et al., and No. 101, Briggs, 

et al. v. Elliott, et al», the appellants challenge, respectively, the

constitutionality of a statute of Kansas, and a statute and the

constitution of South Carolina, which provide for segregation in the 

schools of these states. Appellants allege that segregation is, per se, 

a violation of the Fourteenth Amendment. Argument in these cases has 

heretofore been'set for the week of October 13, 19$2.

In No. 191, Davis, et al. v. County School Board of Prince Edward

County, et al., the appellants have filed a Statement of Jurisdiction 

raising the same issue in respect
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to a statute and the constitution of Virginia. Appellees in the Davis case 

have called attention to the similarity between it and the Briggs and Brown 

cases; by motion they have asked the Court to take necessary action to 

have all three cases argued together.

This Court takes judicial notice of a fourth case, which is pending

et al. v. Sharpe, et al. , No. 11, 018 on that court's docket. In that case, the 

appellants challenge the appellees' refusal to admit certain Negro appellants 

to a segregated white school, in the District of Columbia; they allege 

that appellees have taken such action pursuant to certain Acts of Congress;

they allege that such action is a violation of the Fifth Amendment of the

Constitution.

The Court is of the opinion that the nature of the issue posed

in those appeals now before the Court involving the Fourteenth Amend

ment, and also the effect of any decision which it may render in 

those cases, is such that it would be well to consider, simultaneously, 

the constitutional issues posed in the case of Bolling, et al. v.
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Sharpe, et al.

To the end that arguments may be heard together in all four

of these cases, the Court will continue the Brown and Briggs cases on its 

docket. Probable jurisdiction is noted in Davis, et al. v. County School

Board of Prince Edward County, et al. Arguments will be heard in these 

three cases at the first argument session in December.

The Court will entertain a petition for certiorari in the case of

Bolling, et al. v. Sharpe, et al., 28 U.S. C. §§ 1254(1), 2101(e), which 

if presented and granted will afford opportunity for argument of the case 

immediately following the arguments in the the three appeals now pending.

IT IS SO ORDERED.

I



Mr. Justice Douglas dissents from postponing argument

and decision in the three cases presently here for Bolling, et al. v. Sharpe, 

et al. , in the United States Court of Appeals for the District of Columbia

Circuit.
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UNITED STATES

8
v.

101
v.

191
v.

Board of Education of Topeka, 
Shawnee County, Kansas, et

County School Board of Prince Edward 
County, Virginia, et al.

Harry Briggs, Jr., et al.,
Appellants,

Oliver Brown, Mrs, Richard Lawton 
Mrs. Sadie Emmanuel* et al., 

Appellants,

R. W. Elliott, Chairman, J. D. 
Carson, et al., Members of 
Board of Trustfees of School 
District #22, Clarendon County,

.......... J.
Dorothy B. Davis, Bertha IL Davis 

and Ines D, Davis, Infante, 
Johri^ Their Father and

***""'Next Friend, et al., 
Appellants,

**peal from the United
' States District Court 
for Kansas.

Appeal from the United 
States District Court 
for the Eastern District 

. of South Carolina.

Appeal frost the United 
i 'States District Court 

for the Eastern District 
'i of Virginia.



SUPREME COURT OF THE UNITED STATES

ORDER

[October 1952.]

No. S. Brown et al. v. Board of Education of To
peka et al.; and

No. 101. Briggs et al. v. Elliott f.t al.; and
No. 191. Davis f.t al. r. County School Board of 

Prince Edward County et al. ,

Per Curiam.
In two appeals now pending. No. 8. Brown et al. v. 

Board of Education of Topeka et al., and No. 101, Briggs 
et al. v. Elliott et al., the appellants challenge, respectively, 
the constitutionality of a statute of Kansas, and a statute 
and the constitution of South Carolina, which provide for 
segregation in the schools of these states. Appellants al
lege that segregation is, per se, a violation of the Four
teenth Amendment. Argument in these cases has hereto
fore been set for the week of October 13, 1952.

In No. 191, Davis et al. v. County School Board of 
Prince Eduard County et al., the appellants have filed a 
Statement of Jurisdiction raising the same issue in respect 
to a statute and the constitution of Virginia. Appellees 
in the Danis case have called attention to the similarity 
between it and the Briggs and Brown cases; by motion 
they have asked the Court to take necessary action to 
have all three cases argued together.

This Court takes judicial notice of a fourth case, which 
is pending in the Unite<l States Court of Appeals for the 
District of Columbia Circuit. Bolling et al. v. Sharpe 
et al., No. 11,018 on that court's docket. In that case, 
the appellants challenge the appellees’ refusal to admit 
certain Negro appellants to a segregated white school, in 
the District of Columbia; they allege that appellees have

Reproduced From the Collections of the Manuscript Division, Library of Congress
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taken such action pursuant to certain Acts of Congress; 
they allege that such action is a violation of the Fifth 
Amendment of the Constitution.

The Court is of the opinion that the nature of the issue 
posed in those appeals now before the Court involving 
the Fourteenth Amendment, and also the effect of any 
decision which it may render in those cases, is such that 
it would be well to consider, simultaneously, the consti
tutional issues posed in the case of Bolling et al. v. Sharpe 
ct al.

To the end that arguments may be heard together in 
all four of these cases, the Court will continue the Brown 
and Briggs cases on its docket. Probable jurisdiction is 
noted in Davis ct al. v. County School Board of Prince 
Edward County ct al. Arguments will be heard in these 
three cases at the first argument session in December.

The Court will entertain a petition for certiorari in the 
case of Bolling ct al. v. Sharpe et al., 28 U. S. C.

1254 (1), 2101 (e), which if presented and granted will 
afford opportunity for argument of the case immediately 
following the arguments in the three appeals now 
pending.

It is so ordered.

Mr. Justice Douglas dissents from postponing argu
ment and decision in the three cases presently here for 
Bolling et al. v. Sharpe et al., in the United States Court 
of Appeals for the District of Columbia Circuit.
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November 28, 1952.

MEMORANDUM FOR THE CONFERENCE

Res No, 8. Brown v, Board of Education.

03VI303A
In calling attention to United States v. Coolidge, 1 Wheat. 415, Brother Black 

.^ve^l&pp^ly^el?^ <

3HTH0 2R38MAH3
For the

has, I bel: ‘orced the action we took in the Kansas segregation case.

the Attorney General of the United States to argue the

Coolidge case before the Court was not at all a courteous act of disrespect on his 

part; it was not at all a failure to discharge the obligation of counsel, particularly 

of a law officer of the Nation or of a State, to help the Court in its duty of adjudi

cation. Attorney General Rush’s declination to argue in support of the docket position

of the United States, having given the case "an anxious attention”, was in fact a 

roundabout way of confessing error and asking the Court to issue the certificate for 

the defendant, which, indeed, the Court did.

The controversy in the Coolidge case concerned the much-mooted political question 

whether or not there could be federal common lav criminal prosecutions - whether, in 

short, federal crimes recuire outlawry by Act of Congress. Thi3 question came before 

the Court for the first time in United States v. Hudson and Goodwin, 7 Cranch 32, and 

the Court held that there was no power in the federal courts to try for common law 

crimes. In Hudson and. Goodwin’s case counsel likewise declined to argue, and the 

reason for that decline.tion, which in effect also amounted to a confession of error 

by the Attorney General, is thus explained by Charles Warren:

"Inasmuch as both political parties now opposed the doctrine, and as
all the other Connecticut cases had been dismissed by Presidential order, 
both the Attorney General, William Pinkney, and the counsel for the defend
ants, Samuel W. Dana, Congressman frota Connecticut, declined to argue the 
case.” 1 Warren, The Supreme Court. 437.

The history of this whole business is set forth in detail by Mr. Warren, op. cit.

supra, at 433-42.

It deserves repetition to say that the bit of history which Brother Black’s 

memorandum stirs reinforces the action we took by our Kansas per curiam. For what 

happened in Coolidge was a confession of error by way of a declination to a rgue the 

case. By our oer curiam, the Attorney General of Kansas is asked whether he wants to 

do the same. . —

F. F.



I

I

TWirwr: f?cri

.n >id .• r 0 Ip frr » »y.nmri_t5_

J
Jl

a?

RECEIVEO
<3 M-dirtD od rioxdas.td'3 gnxXX.’o irl

-••3 ........ .. ' Aff.j- ni ;1< "j 'j'.. *rft

■ CHAMBERS OF THE
oi . ond' ■!' o:'.t r T:?rAi'i vpr-roddA 9d JUSTICE ,f°^

T jr';7 J..; dorr "■ •’t saoo *)*bifoo’>

:r n Ton srv

.1

■ (?'■

'to

" o "? ••’ ^1’9'. ; ' d r'.?Z.4 -li ';nr> r’rf:- r Wf?! f»*e ‘ .;h.

% .9 'I ,vr T ' - •

.hft, 7« .* r * 7' • ■' r. ’■ ’.'M r) '’V '’ " .............. ;

9 <

*»

?r vf ... , ...

.- , •' I0'* ! ’ 'w .’ i; n ■:

:T’.-".’■OT.j C9 *'

. <a ’ • •, ’ in*;' ’ ;t‘ J o.i.f

<arf-,' TT.' 'tWCXj Off ■»-'V 4.

1 \ r'Vi".'->9 OiD 1 "■ c' :

ri

>r
•V

- - ' - - -> •; ’•+ ■>-..• ■ ■ . ...•-•■•

e * 1 - , • ■

\'TC,.+ ':7 ,+j ' rj 'r • s> q.t r'• ' .tiJoc n't .-.fur-c- -Qr 4.1J-

r. n3 ’-.'W < TOTr? To :t'.Q9 ■; r*w vV-i^ugP ■ ? ?,rf

! hr’’; ‘>a‘ 1 V tm:iruro .-ro^ tvo v' ’• ■

4

aw-7 arf4 Afj


