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■ I

Mr. Chief Justice Warren delivered the opinion of 
the Court.

These cases are before us on direct appeal from the de
cision of a three-judge District Court in the Southern 
District of New York, enjoining the Federal Communica
tions Commission from enforcing certain provisions in its 
rules relating to the broadcasting of so-called "give
away” programs. The question presented is whether the 
enjoined provisions correctly interpret § 1304 of the 
United States Criminal Code, formerly § 316 of the Com
munications Act of 1934. This Btatute prohibits the 
broadcasting of “. . . any lottery, gift enterprise, or sim
ilar scheme, offering prizes dependent in whole or in part 
upon lot or chance. ...” 1

118 U. S. C. § 1304 (derived from former § 316 of the Communica
tions Act of 1934, 48 Stat. 1088-1089, repealed by 62 Stat. 862, 866):

“Whoever broadcasts by means of any radio station for which a 
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The appellees are national radio and television broad
casting companies. They are, in addition, the operators 
of radio and television stations licensed by the Commis
sion. Each of the appellees broadcasts, over its own and 
affiliated stations, certain programs popularly known as 
“give-away” programs. Generally characteristic of this 
type of program is the distribution of prizes to home 
listeners, selected wholly or in part on the basis of chance, 
as an award for correctly solving a given problem or 
answering a question?

license is required by any law of the United Statee, or whoever, oper
ating any such station, knowingly permits the broadcasting of, any 
advertisement of or information concerning any lottery, gift enter
prise, or similar scheme, offering prises dependent in whole or in part 
upon lot or chance, or any list of the prises drawn or awarded by 
means of any such lottery, gift enterprise, or scheme, whether said 
list contains any part or all of such prises, shall be fined not more 
than 11,000 or imprisoned not more than one year, or both.

“Each day’s broadcasting shall constitute a separate offense.”
1 Examples of the “give-away” programs involved here are “Stop 

the Music” (American Broadcasting Company), “What's My Name" 
(National Broadcasting Company), and “Sing It Again" (Columbia 
Broadcasting System).

“Stop the Musie" is described in American's complaint in No. 117 
as follows: The home contestants are called on the telephone during 
the program. On the radio version, home contestants are selected 
at random from telephone directories. On the television version, 
home contestants are selected by lot from among those listeners who 
express in advance, through postcards sent to the network, their 
desire to participate. On both the radio and television versions, 
however, the home contestant is not required to be listening to the 
broadcast at the time he is called in order to participate. When 
called, the home contestant is asked to give the title of a musical 
selection that has just been played. In the event he was not listening, 
or for some other reason desires to have the tune repeated, the master 
of ceremonies hums or sings it to him over the telephone. If he 
answers correctly, he receives a merchandise prise; if not, he gets a 
less valuable “consolation” prise and a member of the studio audience 
is then given an opportunity to win the merchandise prise by identify-
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The rules challenged in this proceeding, §§ 3.192, 3.292, 
and 3.656 of the Commission's Rules and Regulations, 

ing the same tune. If the home contestant answers correctly, he 
receives, in addition to the merchandise prise, an opportunity to 
identify another tune, called the "Mystery Melody.” If he identifies 
this tune, he wins the “jackpot” prise, usually valued at several 
thousand dollars. Should he fail to identify the “Mystery Melody," 
another home contestant is called and the process is repeated. Addi
tions to the "jackpot” prise are made each week so long as the 
“Mystery Melody” remains unidentified.

“What's My Name” is described in National’s complaint in No. 
118 as follows: Prises are awarded to contestants for correctly identi
fying famous persons on the basis of clues given by the master of 
ceremonies and in a short skit performed by professional actors. All 
but one of the contestants on the program are chosen from members 
of the studio audience. The remaining contestant is chosen at random 
from postcards sent in by listeners, and is called on the telephone 
during the program. For answering the telephone, be is awarded 
a watchband manufactured by the sponsor of the program and is also 
given the opportunity to win a valuable "jackpot” prise in Govern
ment bonds by identifying the famous person described in the "jack
pot” clues. If the home contestant fails to make a correct identifica
tion, the amount of the “jackpot” is added to the “jackpot” for the 
following week's program. The subject of the “jackpot” clues, 
however, is changed every week.

"Sing It Again” is described in Columbia's complaint in No. 119 as 
follows: Performers sing a popular song and then repeat it but this 
time with parody lyrics describing some person, place, or event. Con
testants, selected at random from telephone directories, are called by 
long distance telephone during the program. If the contestant cor
rectly identifies the subject described by the parody lyrics, be wins 
a merchandise prise and an opportunity to win a "jackpot” prise by 
identifying the “Phantom Voice,” the voice of a famous but unre
vealed person. Clues as to the identity of the “Phantom Voice” are 
given on the program and on other programs broadcast over the same 
network. The “jackpot” is increased week by week until the correct 
identification is made. If the home contestant fails to identify the 
subject of the parody lyrics, he receives a “consolation prise,” and 
a member of the studio audience is given the opportunity to answer 
and win the merchandise prise.
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were designed to prevent the broadcast of such programs.1 
The rules are identically worded and apply, respectively, 
to standard radio broadcasting (AM), FM radio broad
casting, and television broadcasting. Paragraph (a) of 
each rule provides that '‘An application for construction 
permit, license, renewal of license, or any other authoriza
tion for the operation of a broadcast station, will not be 
granted where the applicant proposes to follow or continue 
to follow a policy or practice of broadcasting . . . 
programs of a sort forbidden by § 1304. Paragraph (b) 

x provides that a program will fall within the ban

“. . . if in connection with such program a prize 
consisting of money or thing of value is awarded to 
any person whose selection is dependent in whole or 
in part upon lot or chance, if as a condition of win
ning or competing for such prize:

“(1) Such winner or winners are required to fur
nish any money or thing of value or are required to 
have in their possession any product sold, manu
factured, furnished or distributed by a sponsor of a 
program broadcast on the station in question; or

“(2) Such winner or winners are required to be 
listening to or viewing the program in question on a 
radio or television receiver; or

“(3) Such winner or winners are required to an
swer correctly a question, the answer to which is 
given on a program broadcast over the station in 
question or where aid to answering the question cor
rectly is given on a program broadcast over the sta-

• 47 CFR, 1952 Cum. 8upp., || 3.192, 3292, 3.656. The language 
of the rules is broad enough to cover contest programs drawing 
contestants solely from members of the studio audience. In the 
court below, however, the Commission took the position that such 
coverage waa not intended, and the controversy was delimited to pro
grams involving the distribution of prises to contestants participating 
from their homes. 110 F. 8upp. 374,381.
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tion in question. For the purposes of this provision 
the broadcasting of the question to be answered over 
the radio station on a previous program will be con
sidered as an aid in answering the question correctly; 
or

“(4) Such winner or winners are required to an
swer the phone in a prescribed manner or with a 
prescribed phrase, or are required to write a letter 
in a prescribed manner or containing a prescribed 
phrase, if the prescribed manner of answering the 
phone or writing the letter or the prescribed phrase 
to be used over the phone or in the letter (or an aid 
in ascertaining the prescribed phrase or the prescribed 
manner of answering the phone or writing the letter), 
is, or has been, broadcast over the station in 
question.”

After promulgation of the rules, the present actions 
were brought by the appellees.* The District Court sus
tained the Commission's general authority to adopt such 
rules, and sustained subdivision (1) of paragraph (b) as 
a correct interpretation of $ 1304. But, with one dissent, 
the court held that subdivisions (2), (3), and (4) were 
beyond the scope of i 1304 and henoe invalid. The 
court was of the view that S 1304 applied only to contest 
programs requiring contestants to contribute a “price” or 
“thing of value.” * We noted probable jurisdiction and 
consolidated the cases for argument.*

4 The actione were brought under { 402 (a) of the Communications 
Act of 1934, 48 Stat. 1093, 47 U. 8. C. f 402 (a); 28 U. 8. C. || 1336, 
1398, 2284, 2321-2325; and j 10 of the Administrative Procedure Act, 
60 Stet. 243, 5 U. 8. C. f 1009. Pub. L. No. 901, 81st Cong., 2d 
Sees., 64 Stet. 1129, 5 U. S. C. 11031, has since changed the procedure 
under $ 402 (a), but is inapplicable to actions commenced prior to its 
enactment.

• 110 F. Supp. 374.
•346 U. 8.808.
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Like the court below, we have no doubt that the Com
mission, concurrently with the Department of Justice, 
has power to enforce § 1304. Indeed, the Commission 
would be remiss in its duties if it failed, in the exercise 
of its licensing authority, to aid in implementing the 
statute, either by general rule or by individual decisions? 
But the Commission's power in this respect is limited by 
the scope of the statute. Unless the "give-away” pro
grams involved here are illegal under § 1304, the Com
mission cannot employ the statute to make them so by 
agency action. Thus, reduced to its simplest terms, the 
issue before us is whether this type of program constitutes 
a "lottery, gift enterprise, or similar scheme” proscribed 
by § 1304.

T The Commission is authorised by $ 4 (i) of the Communications 
Act to "make such rules and regulations, and issue such orders, as 
may be necessary in the executions of its functions”; by § 303 (r) 
to “Make such rules and regulations and prescribe such restrictions 
and conditions, not inconsistent with law, as may be necessary to 
carry out the provisions of this chapter"; by $ 307 (a) and § 309 (a) 
to grant station licenses and license renewals “if public convenience, 
interest, or necessity" would thereby be served; by §312 (a) to 
revoke a license for a violation of any regulation authorised by the 
Act. 48 Btat. 1068, 47 U. 8. C. § 154 (i); 50 8tat. 191, 47 U. 8. C. 
§303 (r); 48 Stat. 1083, 47 U. 8. C. §307 (a); 48 Stet. 1085, 47 
U. 8. C. § 309 (a); 48 8tat. 1086-1087, 47 U. 8. C. § 312 (a). The 
"public interest, convenience, or necessity" standard for the issuance 
of licenses would seem to imply a requirement that the applicant be 
law-abiding. In any event, the standard is sufficiently broad to 
permit the Commission to consider the applicant's past or proposed 
violation of a federal criminal statute especially designed to bar 
certain conduct by operators of radio and television stations. And 
if this consideration is a proper one in individual cases, there is no 
reason why it may not be stated in advance by the Commission in 
interpretative regulations defining the prohibited conduct with greater 
clarity. 8ee National Broadcatting Co. v. United Statu, 319 U. 8. 
190, 222-224; cf. Southern Steamthip Co. v. .Vat ionol Labor Relatione 
Board, 316 U. 8. 31, 46-47.
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All the parties agree that there are three essential ele
ments of a “lottery, gift enterprise, or similar scheme”: 
(1) the distribution of prizes; (2) according to chance; 
(3) for a consideration.* They also agree that prizes on 
the programs under review are distributed according to 
chance, but they fall out on the question of whether the 
home contestant furnishes the necessary consideration.

The Commission contends that there is such considera
tion; in its brief, it urges that these programs

“. . . are nothing but age old lotteries in a slightly 
new form. The new form results from the fact that 
the schemes here are illicit appendages to legitimate 
advertising. The classic lottery looked to advance 
cash payments by the participants as the source of 
profit; the radio give-away looks to the equally ma
terial benefits to stations and advertisers from an in
creased radio audience to be exposed to advertising.” 

It contends that consideration in the form of money or 
a thing of value is not essential, and that a commercial 
benefit to the promoter satisfies the consideration 
requirement:

“. . . Where a scheme of chance is successfully de
signed to reap profits for its promoter, there will 
ultimately be consideration flowing from the par
ticipants, and it is of no consequence whether such 
consideration be direct or indirect. In either event,

•A typical “lottery" is a scheme in which tickets are sold and 
prises are awarded among the ticketholders by lot. See Stone v. 
Miuiuippi, 101 U. 8. 814. A typical "gift enterprise" differs from 
this in that it involves the purchase of merchandise or other property; 
the purchaser receives, in addition to the merchandise or other prop
erty, a "free" chance in a drawing. 8ee Homer v. t/nitod St alee, 
147 U. 8. 449. But whatever may be the factual differences between 
a "lottery," a "gift enterprise," and a "similar scheme," the traditional 
tests of chance, prise, and consideration are applicable to each. We 
are aware of no decision, federal or state, which has distinguished 
among them on the basis of their legal dements.
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the gambling spirit—the lure of obtaining something 
for nothing or almost nothing—is exploited for the 
benefit of the promoter of the scheme.”

As against this claim the appellees insist that something 
more is required than just a benefit to the promoter; that 
the participation of the home audience by merely listen
ing to a broadcast does not constitute the necessary 
consideration.

Section 1304 itself does not define the type of consider
ation needed for a “lottery, gift enterprise, or similar 
scheme.” Nor do the postal lottery statutes from which 
this language was taken." The legislative history of 
§ 1304 and the postal statutes is similarly unilluminating.* 10 

* Section 1304 is one of five sections—§ 1301 through § 1305—which 
constitute "Chapter 61—Lotteries” of Title 18. Section 1305, added 
in 1950, exempts certain "fishing contests” from the operation of the 
other four sections. Section 1301 prohibits the importing or trans
porting of lottery tickets; § 1302, the mailing of lottery tickets and 
related matter; § 1303, the participation in lottery schemes by post
masters and postal employees; and § 1304, the broadcasting of lot
tery information. These four sections use the same terminology— 
"any lottery, gift enterprise, or similar scheme offering prixes de
pendent in whole or in part upon lot or chance.” This language first 
appeared in the 1909 amendments to the federal lottery lawB. 35 
Stat. 1129, 1130, 1136. It was adopted verbatim in §316 of the 
Communications Act of 1934, which was the first federal statute to 
ban the broadcasting of lotteries. With only slight modifications not 
material here, § 316 became § 1304 of the Criminal Code in the 1948 
revision of Title 18.

For the early history of lotteries in this country, see Spofford, Lot
teries in American History, at p. 171 of 1892 Report of American 
Historical Association, 8. Misc. Doc. No. 57, 52d Cong., 2d Sees.

10 See S. Rep. No. 1620, 80th Cong., 2d Sess. (1948); H. R. Rep. No. 
304, 80th Cong., 1st Sees., p. A99 (1947); 8. Rep. No. 781, 73d 
Cong., 2d Sess., p. 8 (1934); H. R. Rep. No. 1850, 73d Cong., 2d 
Sess. (1934); H. R. Rep. No. 1918, 73d Cong., 2d Sess., p. 49 (1934); 
S. Rep. No. 564, 72d Cong., 1st Sees., p. 10 (1932); H. R. Rep. No. 
221, 72d Cong., 1st Sees., p. 8 (1932); S. Rep. No. 10, Part 1, 60th 
Cong., 1st Sees., p. 23 (1909); H. R. Rep. No. 2, Part 1, 60th Cong., 
1st Sees., p. 22 (1909).
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For guidance, therefore, we must look primarily to 
American decisions, both judicial and administrative, 
construing comparable antilottery legislation.

Enforcing such legislation has long been a difficult task. 
Law enforcement officers, federal and state, have been 
plagued with as many types of lotteries as the seemingly 
inexhaustible ingenuity of their promoters could devise 
in their efforts to circumvent the law. When their 
schemes reached the courts, the decision, of necessity, 
usually turned on whether the scheme, on its own peculiar 
facts, constituted a lottery. So varied have been the 
techniques used by promoters to conceal the joint factors 
of prize, chance, and consideration, and so clever have 
they been in applying these techniques to feigned as well 
as legitimate business activities, that it has often been 
difficult to apply the decision of one case to the facts of 
another.

And so it is here. We find no decisions precisely in 
point on the facts of the cases before us. The courts 
have defined consideration in various ways, but so far as 
we are aware none has ever held that a contestant’s 
listening at home to a radio or television program satis
fies the consideration requirement.1* Some courts—with 
vigorous protest from others—have held that the require
ment is satisfied by a “raffle” scheme giving free chances 11 

11 In the only previous case on the legality of a "give-away" 
program of the type involved here, a state trial court held that the 
program did not constitute a lottery because the consideration de
ment was lacking. Clef, Inc. v. Peoria Broadcatting Co., Equity 
No. 21368, Circuit Court of Peoria County, Illinois (1939).

Similarly, cases under the postal lottery laws (see note 9, eupra) 
appear to be uniform in requiring a “valuable" consideration for a 
“lottery, gift enterprise, or similar scheme.” See Carden City 
Chamber of Commerce, Inc., et al. v. Wagner, 100 F. Supp. 769 
(E. D. N. Y.), stay denied, 192 F. 2d 240 (C. A. 2d Cir.); Poet Pub
lishing Co. v. Murray, 230 F. 773 (C. A. 1st Cir.), cert, denied, 
241 U. 8. 675. But cf. dictum in Brooklyn Daily Eagle v. Voorhiet, 
181 F. 579, 581-582 (C. C. E. D. N. Y).



10 F. C. C. v. AMERICAN BROADCASTING CO.

to persons who go to a store to register in order to par
ticipate in the drawing of a prize,1* and similarly by a 
“bank night” scheme giving free chances to persons who 
gather in front of a motion picture theatre in order to 
participate in a drawing held for the primary benefit of 
the paid patrons of the theatre.1* But such cases differ 
substantially from the cases before us. To be eligible 
for a prize on the “give-away” programs involved here, 
not a single home contestant is required to purchase any
thing or pay an admission price or leave his home to visit 
the promoter’s place of business; the only effort required 
for participation is listening.1*

We believe that it would be stretching the statute to 
the breaking point to give it an interpretation that would 
make such programs a crime. Particularly is this true 
when through the years the Post Office Department and 
the Department of Justice have consistently given the 
words “lottery, gift enterprise or similar schemes” a con
trary administrative interpretation. Thus the Solicitor 
of the Post Office Department has repeatedly ruled that

11A leading case is Maught v. Porter, 157 Va. 415, 161 8. E. 242; 
see also State ex rel. Reget v. Blumer, 236 Wis. 129, 294 N. W. 491. 
Contra, Croat v. People, 18 Colo. 321, 32 P. 821; ef. Garden City 
Chamber of Commerce, Inc., et al. v. Wagner, 100 F. 8upp. 769 (E. D. 
N. Y.), stay denied, 192 F. 2d 240 (C. A. 2d Cir.). For critical com
mentary on the Maught decision, tupra, see Notes, 18 Va. L. Rev. 
465 and 80 U. of Pa. L. Rev. 744; Pickett, Contests and the Lottery 
Laws, 45 Harv. L. Rev. 1196, 1206.

*• E. g., Affiliated Enterpritee, Inc. v. Waller, 40 Del. 28, 5 A. 2d 
257; Affiliated Enterpfieet, Inc. v. Gantt, 86 F. 2d 597 (C. A. 10th 
Cir.). Contra, e. g., Darlington Theatret v. Coker, 190 8. C. 282, 2 
3. E. 2d 782; Affiliated Enterpritee, Inc. v. Rock-Ola Mfg. Corp., 23 F. 
Supp. 3 (N. D. Ill.).

u3ome of the programs involved here (e. g., “Stop the Music,” 
described in note 2, tupra) do not even make this requirement. As 
a practical matter, however, few home contestants on a “give-away” 
program would be in a position to answer correctly the questions 
asked of them unless they listened to the program.
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the postal lottery laws do not preclude the mailing of 
circulars advertising the type of "give-away” program 
here under attack.1* Similarly, the Attorney General— 
charged directly with the enforcement of federal criminal 
laws—has refused to bring criminal action against broad
casters of such programs.1* And in this very action, it

w In 1949 the Solicitor ruled that material relating to "Stop the 
Music” (described in note 2, supra) would be mailable. In 1950 be 
ruled that material relating to a comparable contest conducted on the 
program “Truth or Consequences'1 would be mailable. While earlier 
rulings on a “give-away" program called "MuSico” had been to the 
contrary, the Solicitor in 1949 informally advised that the material 
relating to the program would be mailable. These unreported rul
ings were made part of the record below.

In accord with these rulings, the Solicitor in 1947 had instructed 
local postmasters that at least “an expenditure of substantial effort 
or time” was required in order to find an enterprise to be a "lottery, 
gift enterprise, or similar scheme." The instructions provided:

“In order for a prise scheme to be held in violation of this section, 
it is necessary to show (in addition to the fact that the prises are 
awarded by means of lot or chance) that the 'consideration' involves, 
for example, the payment of money for the purchases of merchandise, 
chance or admission ticket, or as payment on an account, or requires 
an expenditure of substantial effort or time. On the other hand, if 
it is required merely that one's name be registered at a etore tn order 
to be eligible for the prise, consideration is not deemed to be present.” 
(Italics added.) Postal Bulletin, Feb. 13, 1947. The italicised 
language, supra,, was judicially confirmed in Garden City Chamber of 
Commerce, Inc., et al. v. Wagner, 100 F. Supp. 769 (E. D. N. Y.), 
stay denied, 192 F. 2d 240 (C. A. 2d Cir.). In 1953, on the basis of 
the Garden City case and the District Court decision in this ease, 
the Solicitor issued new instructions further narrowing the meaning of 
“an expenditure of substantial effort or time.” Postal Bulletin, June 
4,1953.

w Apparently no prosecutions have ever been instituted under 
either the former 1316 of the Communications Act or the present 
§ 1304 of the Criminal Code. In a series of letters made part of the 
record below, the Chairman of the Commission in 1940 urged the 
Attorney General to institute criminal proceedings against a number 
of stations because of their broadcasting of "give-away” programs 
similar to those involved here. In response to each letter, the At-
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is noteworthy that the Department of Justice has not 
joined the Commission in appealing the decision below.

It is true, as contended by the Commission, that these 
are not criminal cases, but it is a criminal statute that we 
must interpret. There cannot be one construction for 
the Federal Communications Commission and another 
for the Department of Justice. If we should give S 1304 
the broad construction urged by the Commission, the 
same construction would likewise apply in criminal cases. 
We do not believe this construction can be sustained. 
Not only does it lack support in the decided cases, judicial 
and administrative, but also it would do violence to the 
well-established principle that penal statutes are to be 
construed strictly.

It is apparent that these so-called “give-away” pro
grams have long been a matter of concern to the Federal 
Communications Commission; that it believes these pro
grams to be the old lottery evil under a new guise, and 
that they should be struck down as illegal devices appeal
ing to cupidity and the gambling spirit. It unsuccess
fully sought to have the Department of Justice take crim
inal action against them.*7 Likewise, without success, it 
urged Congress to amend the law to specifically prohibit 
them.1' The Commission now seeks to accomplish the 

torney General advised that "careful consideration has been given to 
this matter and it has been concluded that no action is warranted by 
this Department."

1T See note 16, rupra.
*• In a letter made part of the record below, the Chairman of the 

Commission in 1943 urged the Senate Interstate Commerce Commit
tee to approve a proposed amendment to § 316 of the Communica
tions Act, later to become $ 1304 of the Criminal Code. The pro
posed amendment would have retained the existing language as to 
“any lottery, gift enterprise, or similar scheme,” but would have ex
tended the prohibition to "any program which offers money, prises, 
or other gifts to members of the radio audience (as distinguished from 
the studio audience) selected in whole or in part by lot or chance.” 
No action was ever taken on the proposal.
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same result through agency regulations. In doing so, the 
Commission has over-stepped the boundaries of inter
pretation and hence has exceeded its rule-making power. 
Regardless of the doubts held by the Commission and 
others as to the social value of the programs here under 
consideration, such administrative expansion of 9 1304 
does not provide the remedy J*

The judgments are
Affirmed.

Mr. Justice Douglas took no part in the decision of 
these cases.

»»Cf. United Statu r. HaUeth, 342 U. 8. 277, 280-281.
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same result through agency regulations. In doing so, the 
Commission has over-stepped the boundaries of inter
pretation and hence has exceeded its rule-making power. 
Regardless of the doubts held by the Commission and 
others as to the social value of the programs here under 
consideration, administrative expansion of § 1304 docs 
not provide the remedy.10

10 Cf. United States v. Halsctli, 342 U. S. 277, 2SO-2S1.

The judgments are
J flinncd.
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The appellees are national radio and television broad
casting companies. They are, in addition, the operators 
of radio and television stations licensed by the Commis
sion. Each of the appellees broadcasts, over its own and 
affiliated stations, certain programs popularly known as 
“give-away” programs. Generally characteristic of this 
type of program is the distribution of prizes to home 
listeners, selected wholly or in part on the basis of chance, 
as an award for correctly solving a given problem or 
answering a question.* 2

license is required by any law of the United States, or whoever, oper
ating any such station, knowingly permits the broadcasting of, any 
advertisement of or information concerning any lottery, gift enter
prise, or similar scheme, offering prizes dependent in whole or in part 
upon lot or chance, or any list of the prizes drawn or awarded by 
means of any such lottery, gift enterprise, or scheme, whether staid 
list contains any part or all of such prizes, shall be fined not more 
than $1,000 or imprisoned not more than one year, or both.

“Each day’s broadcasting shall constitute a separate offense.”
2 Examples of the “give-away” programs involved here are “Stop 

the Music” (American Broadcasting Company), “What’s My Name” 
(National Broadcasting Company), and "Sing It Again” (Columbia 
Broadcasting System).

“Stop the Music” is described in American’s complaint in No. 117 
as follows: The home contestants are called on the telephone during 
the program. On the radio version, home contestants are selected 
at random from telephone directories. On the television version, 
home contestants are selected by lot from among those listeners who 
express in advance, through postcards sent to the network, their 
desire to participate. On both the radio and television versions, 
however, the home contestant is not required to be listening to the 
broadcast at the time he is called in order to participate. When 
called, the home contestant is asked to give the title of a musical 
selection that has just been played. In the event he was not listening, 
or for some other reason desires to have the tune repeated, the master 
of ceremonies hums or-sings it to him over the telephone. If he 
answers correctly, he receives a merchandise prize; if not, he gets a 
less valuable “consolation” prize and a memljcr of the studio audience 
is then given an opportunity to win the merchandise prize by identify-
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The rules challenged in this proceeding, §§ 3.192, 3.292, 
and 3.656 of the Commission’s Rules and Regulations, 

ing the same tune. If the home contestant answers correctly, he 
receives, in addition to the merchandise prize, an opportunity to 
identify another tune, called the "Mystery Melody.” If he identifies 
this tunc, he wins the “jackpot” prize, usually valued nt several 
thousand dollars. Should he fail to identify the "Mystery Melody,” 
another home contestant is called and the process is repeated. Addi
tions to the "jackpot” prize are made each week so long as the 
"Mystery Melody” remains unidentified.

“What’s My Name” is described in National’s complaint in No. 
118 as follows: Prizes are awarded to contestants for correctly identi
fying famous persons on the basis of clues given by the master of 
ceremonies and in a short skit performed by professional actors. All 
but one of the contestants on the program are chosen from members 
of the studio audience. The remaining contestant is chosen at random 
from postcards sent in by listeners, and is called on the telephone 
during the program. For answering the telephone, he is awarded 
a watchband manufactured by the sponsor of the program and is al>o 
given the opportunity to win a valuable “jackpot” prize in Govern
ment bonds by identifying the famous person described in the “jack
pot” clues. If the home contestant fails to make a correct identifica
tion, the amount of the “jackpot” is added to the “jackpot” for the 
following week’s program. The subject of the “jackpot” clues, 
however, is changed every week.

“Sing It Again” is described in Columbia’s complaint in No. 119 as 
follows: Performers sing a popular song and then repeat it but this 
time with parody lyrics describing some person, place, or event. Con
testants, selected at random from telephone directories, are called by 
long distance telephone during the program. If the contestant cor
rectly identifies the subject described by the parody lyrics, he wins 
a merchandise prize and an opportunity to win a “jackpot" prize by 
identifying the “Phantom Voice,” the voice of a famous but unre- 
vcaled person. Clues as to the identity of the “Phantom Voice” are 
given on the program and on other programs broadcast over the same 
network. The “jackpot” is increased week by week until the correct 
identification is made. If the home contestant fails to identify the 
subject of the parody lyrics, he receives a “consolation prize,” and 
a member of the studio audience is given the opportunity to answer 
and win the merchandise prize.

i
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were designed to prevent the broadcast of such programs.’ 
The rules are identically worded and apply, respectively, 
to standard radio broadcasting (AM), FM radio broad
casting, and television broadcasting. Paragraph (a) of 
each rule provides that “An application for construction 
permit, license, renewal of license, or any other authoriza
tion for the operation of a broadcast station, will not be 
granted where the applicant proposes to follow or continue 
to follow a policy or practice of broadcasting 
programs of a sort forbidden by § 1304. Paragraph (b) 
provides that a program will fall within the ban

. . if in connection with such program a prize 
consisting of money or thing of value is awarded to 
any person whose selection is dependent in whole or 
in part upon lot or chance, if as a condition of win
ning or competing for such prize:

“(1) such winner or winners are required to fur
nish any money or thing of value or are required to 
have in their possession any product sold, manu
factured, furnished or distributed by a sponsor of a 
program broadcast on the station in question; or

“(2) such winner or winners are required to be 
listening to or viewing the program in question on a 
radio or television receiver; or

“(3) such winner or winners are required to an
swer correctly a question, the answer to which is 
given on a program broadcast over the station in 
question or where aid to answering the question cor
rectly is given on a program broadcast over the sta-

r47 CFR, 1952 Cum. Supp., §§3.192, 3.292, 3.656. The lan
guage of the rules is broad enough to cover contest programs drawing 
contestants solely from members of the studio audience. In the 
court below, however, the Commission took the position that such 
coverage was not intended, and the controversy was delimited to pro
grams involving the distribution of prizes to contestants participating 
from their homes. 110 F. Supp. 374, 381.
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tion in question. For the purposes of this provision 
the broadcasting of the question to be answered over 
the radio station on a previous program will be con
sidered as an aid in answering the question correctly; 
or

“(4) such winner or winners are required to an
swer the phone in a prescribed manner or with a 
prescribed phrase, or are required to write a letter 
in a prescribed manner or containing a prescribed 
phrase, if the prescribed manner of answering the 
phone or writing the letter or the prescribed phrase 
to be used over the phone or in the letter (or an aid 
in ascertaining the prescribed phrase or the prescribed 
manner of answering the phone or writing the letter) 
is, or has been, broadcast over the station in 
question.”

After promulgation of the rules, the present actions 
were brought by the appellees.4 The District Court sus
tained the Commission’s general authority to adopt such 
rules, and sustained subdivision (1) of paragraph (b) as 
a correct interpretation of § 1304. But, with one dissent, 
the court held that subdivisions (2), (3), and (4) were 
beyond the scope of § 1304 and hence invalid. The 
court was of the view that § 1304 applied only to contest 
programs requiring contestants to contribute a “price” or 
“thing of value.”5 We noted probable jurisdiction and 
consolidated the cases for argument?

* The actions were brought under § 402 (u) of the Communication's 
Act of 1934, 48 Stat. 1093, 47 U. S. C. § 402 (a); 28 U. S. C. §§ 1336, 
1398, 2284, 2321-2325; and § 10 of the Administrative Procedure Act, 
GO Stat. 243, 5 U. S. C. § 1009. Pub. L. No. 901, 81st Cong., 2d 
Sess., 64 Stat. 1129,5 U. S. C. § 1031, lias since changed the procedure 
under § 402 (a), but is inapplicable to actions commenced prior to its 
enactment.

8110 F. Supp. 374.
6 346 U. S. 808.

.1;.^ ■ N .I. i, _i/_J-J.---
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Like the court below, we have no doubt that the Com
mission, concurrently with the Department of Justice, 
has power to enforce § 1304. Indeed, the Commission 
would be remiss in its duties if it failed, in the exercise 
of its licensing authority, to aid in implementing the 
statute, either by general rule or by individual decisions.7 
But the Commission’s power in this respect is limited by 
the scope of the statute. Unless the “give-away” pro
grams involved here are illegal under § 1304, the Com- 
missrofi'carino^make them so by agency action. Thus, 
reduced to its simplest terms, the issue before us is 
whether this type of program constitutes a “lottery, gift 
enterprise, or similar scheme” proscribed by § 1304.

7 The Commission is authorized by § 4 (i) of the Communications 
Act to “make such rules and regulations, and issue such orders, as 
may be necessary in the executions of its functions”; by §303 (r) 
to “Make such rules and regulations and prescribe such restrictions 
and conditions, not inconsistent with law, as may be necessary to 
carry out the provisions of this chapter"; by § 307 (a) and § 309 (a) 
to grant station licenses and license renewals “if public convenience, 
interest, or necessity” would thereby be served; by §312 (a) to 
revoke a license for a violation of any regulation authorized by the 
Act. 48 Stat. 1068, 47 U. S. C. § 154 (i); 50 Stat. 191, 47 U. S. C. 
§ 303 (r); 48 Stat. 1083, 47 U. S. C. § 307 (a); 48 Stat. 1085, 47 
U. S. C. § 309 (a); 48 Stat. 1086-10S7, 47 U. S. C. § 312 (a). The 
“public interest, convenience, or necessity” standard for the issuance 
of licenses would seem to imply a requirement that the applicant be 
law-abiding. In any event, the standard is sufficiently broad to 
jH'rmit the Commission to consider the applicant’s past or proposed 
violation of a federal criminal statute especially designed to bar 
certain conduct by operators of radio and television stations. And 
if this consideration is a proper one in individual cases, there is no 
reason why it may not be stated in advance by the Commission in 
interpretative regulations defining the prohibited conduct with greater 
clarity. See National Broadcasting Co. v. United States, 319 U. S. 
190, 222-224; cf. Southern Steamship Co. v. Labor Board, 316 U. S. 
31, 46-47.

All the parties agree that there are three essential ele
ments of a “lottery, gift enterprise, or similar scheme”:



(3) for a consideration.’ They also agree that prizes on 
the programs under review are distributed according to 
chance, but they fall out on the question of whether the 
home contestant furnishes the necessary consideration.

The Commission contends that there is such considera
tion; in its brief, it urges that these programs

. are nothing but age old lotteries in a slightly 
new form. The new form results from the fact that 
the schemes here are illicit appendages to legitimate 
advertising. The classic lottery looked to advance 
cash payments by the participants as the source of 
profit; the radio give-away looks to the equally ma
terial benefits to stations and advertisers from an in
creased radio audience to be exposed to advertising.” 

It contends that consideration in the form of money or 
a thing of value is not essential, and that a commercial 
benefit to the promoter satisfies the consideration 
requirement:

. Where a scheme of chance is successfully de
signed to reap profits for its promoter, there will 
ultimately be consideration flowing from the par
ticipants, and it is of no consequence whether such 
consideration be direct or indirect. In either event,

8 A typical “lottery” is a scheme in which tickets are sold and 
prizes are awarded among the tickctholders by lot. See Stone v. 
Mississippi, 101 U. S. 814. A typical “gift enterprise” differs from 
this in that it involves the purchase of merchandise or other property; 
the purchaser receives, in addition to the merchandise or other prop
erty, a “free” chance in a drawing. Sec Horner v. United States, 
147 U. S. 449. But whatever may be the factual differences between 
a “lottery,” a “gift enterprise,” and a “similar scheme,” the traditional 
tests of chance, prize, and consideration are applicable to each. We 
are aware of no decision, federal or state, which has distinguished 
among them on the basis of their legal elements.
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the gambling spirit—the lure of obtaining something 
for nothing or almost nothing—is exploited for the 
benefit of the promoter of the scheme.”

As against this claim the appellees insist that something 
more is required than just a benefit to the promoter; that 
the participation of the home audience by merely listen
ing to a broadcast does not constitute the necessary 
consideration.

Section 1304 itself does not define the type of consider
ation needed for a “lottery, gift enterprise, or similar 
scheme.” Nor do the postal lottery statutes from which 
this language was taken? The legislative history of 
§ 1304 and the postal statutes is similarly unilluminating.’0

0 Section 1304 is one of five sections—§ 1301 through § 1305—which 
constitute “Chapter 61—Lotteries’’ of Title IS. Section 1305, added 
in 1950, exempts certain ‘‘fishing contests” from the operation of the 
other four sections. Section 1301 prohibits the importing or trans
porting of lottery tickets; § 1302, the mailing of lottery tickets and 
related matter; § 1303, the participation in lottery schemes by post
masters and postal employees; and § 1304, the broadcasting of lot
tery information. These four sections use the same terminology— 
“any lottery, gift enterprise, or similar scheme offering prizes de
pendent in whole or in part upon lot or chance.” This language first 
appeared in the 1909 amendments to the federal lottery laws. 35 
Stat. 1129, 1130, 1136. It was adopted verbatim in §316 of the 
Communications Act of 1934, which was the first federal statute to 
ban the broadcasting of lotteries. With only .slight modifications not 
material here, § 310 became § 1304 of the Criminal Code in the 1948 
revision of Title 18.

For the early history of lotteries in this country, see Spofford, Lot
teries in American History, at p. 171 of the Annual Report of the 
American Historical Association for the Year 1892, S. Misc. Doc. 
No. 57, 52d Cong., 2d Sess.

10 S. Rep. No. 1620, 80th Cong., 2d Sess. (1948); H. R. Rep. No. 
304, 80th Cong., 1st Sess., p. A99 (1947); S. Rep. No. 781, 73d 
Cong., 2d Sess., p. 8 (1934); H. R. Rep. No. 1850, 73d Cong., 2d 
Sess. (1934); H. R. Rep. No. 1918, 73d Cong., 2d Sess., p. 49 (1934); 
S. Rep. No. 564, 72d Cong., 1st Sess., p. 10 (1932); II. R. Rep. No. 
221, 72d Cong., 1st Sess., p. 8 (1932); S. Rep. No. 10, Part 1, OOth 
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For guidance, therefore, we must look primarily to 
American decisions, both judicial and. administrative, 
construing comparable antilottery legislation.

Enforcing such legislation has long been a difficult task. 
Law enforcement officers, federal and state, have been 
plagued with as many types of lotteries as the seemingly 
inexhaustible ingenuity of their promoters could devise 
in their efforts to circumvent the law. When their 
schemes reached the courts, the decision, of necessity, 
usually turned on whether the scheme, on its own peculiar 
facts, constituted a lottery. So varied have been the 
techniques used by promoters to conceal the joint factors 
of prize, chance, and consideration, and so clever have 
they been in applying these techniques to feigned as well 
as legitimate business activities, that it has often been 
difficult to apply the decision of one case to the facts of 
another.

And so it is here. We find no decisions precisely in 
point on the facts of the cases before us. The courts 
have defined consideration in various ways, but so far as 
we are aware none has ever held that a contestant’s 
listening at home to a radio or television program satis
fies the consideration requirement.’1 Some courts—with 
vigorous protest from others—have held that the require
ment is satisfied by a “raffle” scheme giving free chances 
to persons who go to a store to register in order to par-

Cong., 1st Sees., p. 23 (1909); II. R. Rep. No. 2, Part 1, 60th Cong., 
1st Sess., p. 22 (1909); S. Rep. No. 1579,51st Cong., 1st Sess. (1890); 
H. R. Rep. No. 2S44, 51st Cong., 1st Sees. (1890).

“ Cases arising under the postal lottery laws (see note 7, supra) 
appear to be uniform in requiring a “valuable” consideration for a 
•'lottery, gift enterprise, or similar scheme.” See Garden City 
Chamber of Commerce, Inc., ct al. v. n’opncr, 100 F. Supp. 769 
(E. D. N. Y.)» stay denied, 192 F. 2d 240 (C. A. 2d Cir.); Post Pub
lishing Co. v. Murray, 230 F. 773 (C. A. 1st Cir.), cert, denied, 
241 U. S. 675. But cf. dictum in Brooklyn Daily Eagle v. Voorhies, 
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ticipate in the drawing of a prize,12 and similarly by a 
“bank night” scheme giving free chances to persons who 
gather in front of a motion picture theatre in order to 
participate in a drawing held for the primary benefit of 
the paid patrons of the theatre.13 But such cases differ 
substantially from the cases before us. To be eligible 
for a prize on the “give-away” programs involved here, 
not a single home contestant is required to purchase any
thing or pay an admission price or leave his home to visit 
the promoter’s place of business; the only effort required 
for participation is listening.14

12 A leading ca-'c is Haughs v. Porter, 157 Va. 415, 161 S. E. 242. 
Contra, Garden City Chamber of Commerce, Inc., et al. v.
100 F. Supp. 769 (E. D. N. Y.), stay denied, 192 F. 2d 240 (C. A. 2d 
Cir.). For critical commentary on the Haughs decision, see Notes, 
18 Va. L. Rev. 465 and SO U. of Pa. L. Rev. 744; Pickett, Contents 
and the Lottery Laws, 45 Harv. L. Rev. 1196, 1206.

13 E. g., Affiliated Enterprises, Inc. v. Waller, 40 Del. 2S, 5 A. 2d 
257; Affiliated Enterprises, Inc. v. Gantz, 86 F. 2d 597 (C. A. 10th 
Cir.).

Contra, e. g., Darlington Theatres v. Coker, 190 S. C. 2S2, 2 S. E. 
2d 782; Affiliated Enterprises, Inc. v. Hock-Ola Hjg. Corp., 23 F. 
Supp. 3 (N.D.I11.).

14 Some of the programs involved here (e. g„ “Stop the Music,” 
described in note 2, supra) do not even make this requirement. As 
a practical matter, however, few home contestants on a “give-away” 
program would be in a position to answer correctly the questions 
asked of them unless they listened to the program. The Commis
sion’s brief states the matter succinctly: “Those who hope to win 
give the program their close attention.”

We believe that it would be stretching the statute to 
the breaking point to give it an interpretation that would 
make such programs a crime. Particularly is this true 
when through the years the Post Office Department and 
the Department of Justice have consistently given the 
words “lottery, gift enterprise or similar schemes” a con
trary administrative interpretation. Thus the Solicitor 
of the Post Office Department has repeatedly ruled that
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the postal lottery laws do not preclude the mailing of 
circulars advertising the type of “give-away” program 
here under attack.13 Similarly, the Attorney General— 
charged directly with the enforcement of federal criminal 
laws—has refused to bring criminal action against broad
casters of such programs.'* And in this very action, it

13 In 1949 the Solicitor ruled that material relating to “Stop the 
Music" (described in note 2, supra) would be mailable. In 1950 he 
ruled that material relating to a comparable contest conducted on the 
program "Truth or Consequences" would be mailable. While earlier 
rulings on a “give-away” program called “MuSico” had been to the 
contrary, the Solicitor in 1949 informally advised that the material 
relating to the program would be mailable. These unreported rul
ings were made part of the record below.

In accord with these rulings, the Solicitor in 1947 had instructed 
local postmasters that, at least “an expenditure of substantial effort 
or time" was required in order to find an enterprise to be a "lottery, 
gift enterprise, or similar scheme." The instructions provided:

“In order for a prize scheme to be Held in violation of this section, 
it is necessary to show (in addition to the fact that the prizes awarded 
by means of lot or chance) that the ‘consideration’ involves, for ex
ample, the payment of money for the purchases of merchandise, 
chance or admission ticket, or as payment on an account, or requires 
an expenditure of substantial effort or time. On the other hand, if 
it is required merely that one’s name be registered at a store in order 
to be eligible for the prize, consideration is not deemed to be present.” 
Postal Bulletin, Feb. 13, 1947. The italicized language, supra, was 
judicially confirmed in Garden City Chamber of Commerce, Inc., 
et al. v. Wanner, 100 F. Supp. 709 (E. D. N. Y.), stay denied, 192 F. 
2d 240 (C. A. 2d Cir.). In 1953, on the basis of the Garden City ca-e 
and the District Court decision in this case, the Solicitor issued new 
instructions further narrowing the meaning of “an expenditure of 
substantial time and effort." Postal Bulletin, Juno 4, 1953.

,n Apparently no prosecutions have ever been instituted under 
cither the former § 31(1 of the Communications Act or the present 
§ 1304 of the Criminal Code. In a series of letters made part of the 
record below, the Chairman of the Commission in 1940 urged the 
Attorney General to institute criminal proceedings against a number 
of stations because of their broadcasting of “give-away” programs 
similar to those involved here. In response to each letter, the At-
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is noteworthy that the Department of Justice has not 
joined the Commission in appealing the decision below.

It is true, as contended by the Commission, that these 
are not criminal cases, but it is a criminal statute that we 
must interpret. There cannot be one construction for 
the Federal Communications Commission and another 
for the Department of Justice. If we should give § 1304 
the broad construction urged by the Commission, the 
same construction would likewise apply in criminal cases. 
We do not believe this construction can be sustained. 
Not only does it lack support in the decided cases, judicial 
and administrative, but also it would do violence to the 
well-established principle that penal statutes are to be 
construed strictly.

It is apparent that these so-called “give-away” pro
grams have long been a matter of concern to the Federal 
Communications Commission; that it believes these pro
grams to be the old lottery evil under a new guise; and 
that they should be struck down as illegal devices appeal
ing to cupidity and the gambling spirit. It unsuccess
fully sought to have the Department of Justice take crim
inal action against them.17 Likewise, without success, it 
urged Congress to amend the lawr to specifically prohibit 
them.” The Commission now seeks to accomplish the 

torney General advised that “careful consideration has been given to 
this matter and it, has been concluded that no action is warranted by 
this Department.’’

ir See note 16, supra.
1S In a letter made part of the record below, the Chairman of the 

Commission in 1943 urged the Senate Interstate Commerce Commit
tee to approve a proposed amendment to §316 of the Communica
tions Act, later to become § 1304 of the Criminal Code. The pro
posed amendment would have retained the existing language as to 
“any lottery, gift enterprise, or similar scheme,’’ but would have ex
tended the prohibition to “any program which offers money, prizes, 
or other gifts to members of the radio audience (as distinguished from 
the studio audience) selected in whole or in part by lot or chance.” 
No action was ever taken on the proposal.
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same result through agency regulations. In doing so, the 
Commission has over-stepped the boundaries of inter
pretation and hence has exceeded its rule-making power. 
Regardless of the doubts held by the Commission and 
others as to the social value of the programs here under 

spew consideration,Tadministrative expansion of § 1304 does
not provide the remedy.”

The judgments are
Affirmed.

10 Cf. Cnited States v. Halscth, 342 U. S. 277, 2S0-281.
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These cases are before us on direct appeal from the de
cision of a three-judge District Court in the Southern 
District of New York, enjoining the Federal Communica
tions Commission from enforcing certaimprovisions in its 
rules relating to the broadcasting of so-called “give
away” programs. The question presented is whether the 
enjoined provisions correctly interpret § 1304 of the 
United States Criminal Code, formerly § 316 of the Com
munications Act of 1934. This statute prohibits the 
broadcasting of “. . . any lottery, gift enterprise, or sim
ilar scheme, offering prizes dependent in whole or in part 
upon lot or chance. ...” 1
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The appellees are national radio and television broad
casting companies. They are. in addition, the operators 
of radio and television stations licensed by the Commis
sion. Each of the appellees broadcasts, over its own and 
affiliated stations, certain programs popularly known as 
“give-away" programs. Generally characteristic of this 
type of program is the distribution of prizes to home 
listeners, selected wholly or in part on the basis of chance, 
as an award for correctly solving a given problem or 
answering a question.* 2

license is required by any law of the United State--, or whoever, oper
ating any such station, knowingly permits the broadca-ting of, any 
advertisement of or information concerning any lottery, gift enter
prise, or similar scheme, offering prize- dependt nt in whole or in part 
upon lot or chance, or any li-t of the prize- drawn or awarded by 
means of any such lottery, gift enterprise, or -chemo, whether said 
list contains any part or all of such prizes, shall be lined not more 
than $1,000 or imprisoned not more than one year, or both.

‘’Each day’s broadcasting shall constitute a separate ofi'en-o.”
2Examples of the "give-away” programs involved here are “Stop 

the Music” (American Broadcasting Companyt, "What'- My Name" 
(National Broadcasting Company), and "Sing It Again” (Columbia 
Broadcasting System).

‘‘Stop the Music” is described in American’s complaint in No. 117 
as follows: The home contestants are called on the telephone during 
the program. On the radio ver-ion, home contestants are selected 
at random from telephone directories. On the television ver-ion, 
homo contestants are selected by lot from among those listeners who 
express in advance, through postcards sent to the network, their 
desire to participate.’ On both the radio and telcvi-ion ver.-ion-, 
however, the home contestant i- not required to be listening to the 
broadcast at the time he is called in order to participate. When 
called, the home contestant is a-ked to give tlw title of a mu-ical 
selection that has ju-t been played. In the even- ho wa- not li-tcning, 
or for some other reason dc-irc- to have the tune repeated, the ma-t< r 
of ceremonies' hum-- or sings it to him over the telephone. If he 
answers correctly, he receives a merchandise prize; if not, he get- a 
loss valuable “consolation" prize and a member of the studio audience 
is then given an opportunity to win the mcrchandi-c prize by identify-

X e /id
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The rules challenged in this proceeding. ££ 3.192, 3.292, 
and 3.656 of the Commission’s Rules and Regulations, 

ing the same tune. If the home contestant answers correctly, he 
receives, in addition to the merchandise prize, an opportunity to 
identify another tune, called the “Mystery Melody." If lie identifies 
this tune, ho wins the “jackpot” prize, usually valued at several 
thousand dollars. Should ho fail to identify the "Mystery Melody,” 
another homo contestant is called and the process is repeated. Addi
tions to the ‘•jackpot” prize are made each week so long a- the 
“Mystery Melody" remains unidentified.

“What’s My Name" is described in National’s complaint in No. 
118 as follows: Prizes are awarded to contestants for correctly identi
fying famous persons on the ba-is of chics given by the master of 
ceremonies and in a short skit performed by professional actors. All 
but one of the contestants on the program are chosen from members 
of the studio audience. The remaining contestant is cho-en at random 
from postcards sent in by listeners, and is called on the telephone 
during the program. For an-wering the telephone, he is awarded 
a watchband manufactured bv the sponsor of the program and is ako 
given the opportunity to win a valuable “jackpot" prize in Govern
ment bonds by identifying the famous person described in the "jack
pot" clues. If the home contestant fails to make a correct identifica
tion, the amount of the “jackpot" is added to the "jackpot" for the 
following week's program. The subject of the ••jackpot" clues, 
however, is changed every week.

“Sing It Again" is described in Columbia's complaint in No. 119 as 
follows: Performers sing a popular -ong and then repeat it but this 
time with parody lyrics de-cribing some person, place, or event. Con
testants, selected at random from telephone directories, arc called by 
long distance telephone during the program. If the contestant cor
rectly identifies the subject dc-eribed by the parody lyrics, fie wins 
a merchandise prize and an opportunity to win a "jackpot” prize by 
identifying the "Phantom Voice," the voice of a famous but unre- 
vealcd person. Clues as to the identity of the "Phantom Voice” are 
given on the program and on other programs broadcast over the same 
network. The “jackpot” is increased week by week until the correct 
identification is made. If the home contestant fails to identify the 
subject of the parody lyrics, he receives a "consolation prize," and 
a member of the studio audience is given the opportunity to an-wcr 
and win the merchandise prize.
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were designed to prevent the broadcast of such programs? 
The rules are identically worded and apply, respectively, 
to standard radio broadcasting (AM). FM radio broad
casting, and television broadcasting. Paragraph (a) of 
each rule provides that “An application for construction 
permit, license, renewal of license, or any other authoriza
tion for the operation of a broadcast station, will not be 
granted where the applicant proposes to follow or continue 
to follow a policy or practice of broadcasting ....’’ 
programs of a sort forbidden by § 1394. Paragraph (b) 
provides that a program will fall within the ban

. . if in connection with such program a prize 
consisting of money or thing of value is awarded to 
any person whose selection is dependent in whole or 
in part upon lot or chance, if as a condition of win
ning or competing for such prize*:

“(1) Such winner or winners arc required to fur
nish any money or thing of value or are required to 
have in their possession any product sold, manu
factured. furnished or distributed by a sponsor of a 
program broadcast on the station in question; or

“(2) Such winner or winners are required to be 
listening to or viewing the program in question on a 
radio or television receiver; or

“(3) Such winner or winners are required to an
swer correctly a question, the answer to which is 
given on a program broadcast over the station in 
question or where aid to answering the question cor
rectly is given on a program broadcast over the sta-

47 CFH, 1952 Cum. Snpp., 3.192, 3.292, 3.G5G. Tlu> language 
of the rules is broad enough to cover contest programs drawing 
contestants solely from members of the studio audience. In the 
court below, however, the Commission look the position that such 
coverage was not intended, and the controversy was delimited to pro
grams involving the distribution of prizes to contestant' participating 
from their homes. 110 F. Supp. 374, 3S1.
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tion in question. For the purposes of this provision 
the broadcasting of the question to be answered over 
the radio station on a previous program will he con
sidered as an aid in answering the question correctly; 
or

“(4) Such winner or winners are required to an
swer the phone in a prescribed manner or with a 
prescribed phrase, or are required to write a letter 
in a prescribed manner or containing a prescribed 
phrase, if the prescribed manner of answering the 
phone or writing the letter or the prescribed phrase 
to he used over the phone or in the letter (or an aid 
in ascertaining the prescribed phrase or the prescribed 
manner of answering the phone or writing the letter) 
is. or has been, broadcast over the station in 
question.’’

After promulgation of the rules, the present actions 
were brought by the appellees? The District Court sus
tained the Commission's general authority to adopt such 
rules, and sustained subdivision (1) of paragraph (b) as 
a correct interpretation of § 1304. But. with one dissent, 
the court held that subdivisions (2). (3). and (4) were 
beyond the scope of § 1304 and hence invalid. The 
court was of the view that § 1304 applied only to contest 
programs requiring contestants to contribute a “price” or 
“thing of value.” 4 5 6 We noted probable jurisdiction and 
consolidated the cases for argument.'1

4 The action' were bromthl under §402 fa) of the Commit nicatirihs 
Act of 1934, 4S St.it. 1093, 47 T. S. C. § 402 (a); 2s f. S. C. §§ 1336,
139S, 22S4, 2321-2325; and § 10 of the Administrative Procedure Act, 
00 Stat. 243, 5 lT. S. C. § K»09. Pub. L. No. 901, M-t Com:.. 2d 
Scss., 04 Stat. 1129, 5 1’. S. C. § 1031, has since ch.iiincd the procedure 
under §402 (a), but is inapplicable to actions commenced prior to its 
enactment.

6 110 F. Supp. 374.
0 346 U. S, SOS.
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Like the court below, we have no doubt that the Com
mission, concurrently with the Department of Justice, 
has power to enforce § 1304. Indeed, the Commission 
would be remiss in its duties if it failed, in the exercise 
of its licensing authority, to aid in implementing the 
statute, either by general rule or by individual decisions.’ 
But the Commission's power in this respect is limited by 
the scope of the statute. Unless the “give-away" pro
grams involved here are illegal under § 1304, the Com
mission cannot employ the statute to make them so by 
agency action. Thus, reduced to its simplest terms, the 
issue before us is whether this type of program constitutes 
a “lottery, gift enterprise, or similar scheme" proscribed 
by § 1304.

7 The Commission is authorized l»v §4 (i) of the Comnmnie.it ions 
Act to “make such rules and regulations, and i«sue such orders, as 
may be necessary in the execution' of its functions"; by §303 til 
to ‘‘Make such rules and regulations and pre-rribe such restrictions 
and conditions, not inconsistent with law, a-- may he necessary to 
carry out the provisions of this chapte r"; by §3117 (a) and §309 fa) 
to grant station licenses and license renewals "if public convenience, 
interest, or necessity" would thereby be served; by § 312 fa) to 
revoke a license for a violation of any regulation authorized by tl:e 
Act. 4S Stat. IMS, 47 P. S. C. § l.’»4 til; 30 Stat. 191, 47 P. S. C. 
§303 (r); 48 Stat. KN3, 47 V. S. (’. §307 (a); 4s Stat. ](IS5, 47 
U. S. C. §309 (a); 4x Stat. 10S6-KK7, 47 I’. S. C. §312 (a). The 
"public interest, convenience, or nccc-'ity” standard for the issuance 
of licenses would seem to imply a requirement that the applicant be 
law-abiding. In any event, the standard is «uflicioht|y broad to 
permit the Commis-ion to con-idcr the applicant's past or proposed 
violation of a federal criminal statute especially designed to bar 
certain conduct by operators of radio and television stations. And 
if this consideration i- a proper one in individual cases, there is no 
reason why it may not be stated in advance by the Commission in 
interpretative regulations defining the prohibited conduct with greater 
clarity. Sec Xalioiud Broodcast inq Co. v. I'nitid Stabs. 319 P. S. 
100, 222-224; cf. Southern Sb ip Co. x. Xathnta! Labor Relations 
Board, 316 P. S. 31, 46-47.

Comnmnie.it
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All the parties agree that there arc three essential ele
ments of a “lottery, gift enterprise, or similar scheme'’: 
(1) the distribution of prizes; (2) according to chance; 
(3) for a consideration." They also agree that prize* on 
the programs under review are distributed according to 
chance, but they fall out on the question of whether the 
home contestant furnishes the necessary consideration.

The Commission contends that there is such considera
tion; in its brief, it urges that these programs

. are nothing but age old lotteries in a slightly 
new form. The new form results from the fact that 
the schemes-here are illicit appendages to legitimate 
advertising. The classic lottery looked to advance 
cash payments by the participants as the source of 
profit; the radio give-away looks to the equally ma
terial benefits to stations and advertisers from an in
creased radio audience to be exposed to advertising.’’ 

It contends that consideration in the form of money or 
a thing of value is not essential, and that a commercial 
benefit to the promoter satisfies the consideration 
requirement:

“. . . Where a scheme of chance is successfully de
signed to reap profits for its promoter, there will 
ultimately be consideration flowing from the par
ticipants, and it is of no consequence whether such 
consideration be direct or indirect. In either event,

8 A typical ‘‘lottery" i* a ‘■chemo in which tickets are sold and 
prizes arc awarded anions the ticket holders by lot. See Stunt v. 
Mississippi. 101 I*. S. 814. A typical "gift cntcrpri*e" differs from 
this in that it involves the purchase of merchandi-c orother property; 
the purchaser receives, in addition to the merchandise or Other prop
erty, a “free" chance in a drawing. See Homer v. Uititeil Stales, 
147 U. S. 449. But whatever may bo the factual differenccs between 
a "lottery,” a “gift enterprise," and a "similar •cbeme," the traditional 
tests of chance, prize, and con-ideration are applicable to each. We 
are aware of no decision, federal or state, which ha* dmingni-hed 
among them on the basis of their legal elements.
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the gambling spirit—the lure of obtaining something 
for nothing or almost nothing—is exploited for the 
benefit of the promoter of the scheme.'’

As against this claim the appellees insist that something 
more is required than just a benefit to the promoter; that 
the participation of the home audience by merely listen
ing to a broadcast docs not constitute the necessary 
consideration.

Section 1304 itself does not define the type of consider
ation needed for a “lottery, gift enterprise, or similar 
scheme." Nor do the postal lottery statutes from which 
this language wa« taken.9 The legislative history of 
§ 1304 and the postal statutes is similarly unilluminating.10

“Section 1304 i- one of five section*—§ 1301 through § 1305—which 
constitute “Chapter 61—Lotteries" of Title ]s. Section 1305, added 
in 1950, exempt'- certain "li*hi«g contests" from the operation of the 
other four section*. Section 1301 prohibit* the importing or Iran— 
porting of lottery ticket*; § 1302, the mailing of lottery ticket-- and 
related matter; § 1303, the participation in lottery scheme* by po-t- 
masters and postal employee*; and § 1304, the broadcasting of loD 
tcry information. Thc-o four -eetion* use the same terminology— 
“any lottery, gift enterprise, or similar scheme offering prize*. d<>- 
pendent in whole or in part upon lot or chance." Thi* language fir-t. 
appeared in the 1909 amendment* to the federal lottery law*. 35 
Stat. 1129, 1130, 1136. It wa* adopted verbatim in §316 of the 
Communication* Act of 1934. which wa* the fir-t federal statute to 
ban the broadcasting of lotteries. With only slight tnodilieatjon* not 
material here. §310 became § 1304 of the Criminal Code in the 194S 
revision of Title IS.

For the early lii-tory of lottcric- in this country, ~'e Spofford, Lot
teries in American Ili-tory, at p. 171 of JS92 Report of American 
Historical Association, S. Mi-c. Doc. No. 57, 52<l Cong.. 21 Se-s.

'“See S. Hep. No. 1620, SOth Cong., 2d Sc-*. (194*); II. IL Rep. No. 
304, SOth Cong., 1-t Se**., p. A99 (1947): S. Hep. No. 7*1, 73d 
Cong., 2d So*.*., ]i. S (1934): II. R. Hep. No. 1*50, 73d Cong., 2d 
Sess. (1934): II. ]{. Hep. No. 191*, 73d Cong., 2d Sc**., p. 49 (1934 I: 
S. Hep. No. 564, 72d Cong., l>t Sc**., p. 10 (1932); 11. II.-Rep. No. 
221, 72d Cong., 1st Se**., p. * (1932): S. Rep. No. 10, Part 1, 60th 

« Cong., 1st Scss., p. 23 (1909); II. II. Rep. No. 2, Part 1, 60th Cong., 
1st Sess., p. 22 (1909).
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For guidance, therefore, we must look primarily to 
American decisions, both judicial and administrative, 
construing comparable antilottery legislation.

Enforcing such legislation has long been a difficult task. 
Law enforcement officers, federal and state, have been 
plagued with as many types of lotteries as the seemingly 
inexhaustible ingenuity of their promoters could devise 
in their efforts to circumvent the law. When their 
schemes reached the courts, the decision, of necessity, 
usually turned on whether the scheme, on its own peculiar 
facts, constituted a lottery. So varied have been the 
techniques used by promoters to conceal the joint factors 
of prize, chance, and consideration, and so clever have 
they been in applying these techniques to feigned as well 
as legitimate business activities, that it has often been 
difficult to apply the. decision of one case to the facts of 
another.

And so it is here. We find no decisions precisely in 
point on the facts of the cases before us. The courts 
have defined consideration in various ways, but so far as 
we are aware none has ever held that a contestant's 
listening at home to a radio or television program satis
fies the consideration requirement." Some courts—with 
vigorous protest from others—have held that the require
ment is satisfied by a “raffle" scheme giving free chances

11 In the only previous case on the legality of a “give-away-’ 
program of the type involved here, a state trial court held that the 
program did not constitute a lottery because the consideration ele
ment was lacking. f7r/. Inc. v. Peoria Broadcasting Co.. Equity 
No. 21368, Circuit Court of Peoria County, Illinois (193!').

Similarly, cases under the postal lottery laws (see note (1, supra) 
appear to be uniform in requiring a “valuable” consideration for a 
“lottery, gift enterprise, or similar .scheme.'’ See Garden City 
Chamber of Commerce, Inc., et al. v. JFcqpur. 100 F. Supp. 769 
(E. D. N. Y.), stay denied, 192 F. 2d 240 (C. A. 2d Cir.); Post Pub
lishing Co. v. Murray, 230 F. 773 (C. A. 1st Cir.), cert, denied, 
241 U. S. 675. But cf. dictum in Brooklyn Daily Eagle v. Voorhies,



to persons who go to a store to register in order to par
ticipate in the drawing of a prize.12 and similarly by a 
“bank night*’ scheme giving free chances to persons who 
gather in front of a motion picture theatre in order to 
participate in a drawing held for the primary benefit of 
the paid patrons of the theatre.’1 But such cases differ 
substantially from the cases before us. To be eligible 
for a prize on the “give-away" programs involved hero, 
not a single home contestant is required to purchase any
thing or pay an admission price or leave his home to visit 
the promoter's place of business; the only effort required 
for participation is listening.’4

12 A leading ease i- Mauahs v. Porter. 157 Va. 415, 101 S. E. 242; 
sec also State ex rd. liege z v. IHumer. 230 Wi-. 129, 294 X. W. 491. 
Contra, Cross v. People, ]S Colo. 321, 32 P. *21; cf. Garden Cit'i 
Chamber of C'ommt rec. Ine.. e t al.\. Wagner. IfH) F. Snpp.769 (E. I). 
X. ¥.), stay denied, 192 F. 2d 240 (C. A. 2d Cir.). For critical com- 
montan- on the Maitghs doci-ion, supra. see Note--, IS Va. L. Rev. 
405 and St) V. of Pa. L. Rev. 744; Pickett, Conte-ls and the Lottery 
Iziws, 45 Ilarv. L. Her. 1190, 120*5.

" E. g.. Affiliated Enterprises, hr. v. Waller. 40 Del. 2S, 5 A. 2d 
257; Affiliated Enterprises. Inc. v. Gantz. *6 F. 2d .597 <C. A. 10th 
Cir.). Contra, e. g.. Darlington Theatres \. ('<>l;er. 190 S. C. 2^2. 2
S. E. 2d 7s2; Affiliate d Elite rpriscs, h e. v. Ruck-Ola Mfg. Corp., 23 F. 
Snpp.3 (X.D. ill.l.

"Some of the programs involved here (c. g.. "Stop the Mu-ic,” 
described in note 2, saprol do not even make tin- requirement. As 
a practical matter, however, few homo conte-tant- on a "give-away” 
program would be in a po-ition to an-wer. correctly the qne-tioiH 
asked of them unlc— they listened to the program.

We believe that it would be stretching the statute to 
the breaking point to give it an interpretation that would 
make such programs a crime. Particularly is this true 
when through the years the Post Office Department and 
the Department of Justice have consistently given the 
words “lottery, gift enterprise or similar schemes" a con
trary administrative interpretation. Thus the Solicitor 
of the Post Office Department has repeatedly ruled that * S.
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the postal lottery laws do not preclude the mailing of 
circulars advertising the type of “give-away’’ program 
here under attack.’* Similarly, the Attorney General— 
charged directly with the enforcement of federal criminal 
laws—has refused to bring criminal action against broad
casters of such programs."’ And in this very action, it

13 In 1949 the Solicitor ruled that material relating to “Stop the 
Music’’ (described in note 2, supra) would be mailable. In 1950 he 
ruled that material relating to a comparable contest conducted on the 
program “Truth or Consequences" would lie mailable. While earlier 
rulings on a “give-away’’ program called"MuSico" had been to the 
contrary, the Solicitor in 1949 informally advi-ed that the material 
relating to the program would be mailable. These unreported rul
ings were made part of the record below.

In accord with these rulings, the Solicitor in 1947 had instructed 
local postmasters that at least “an expenditure of substantial effort, 
or time’’ was required in order to find an enterprise to be a “lottery, 
gift enterprise, or similar scheme." The instructions provided:

“In order for a prize scheme to be held in violation of this section, 
it is necessary to show (in addition tn the fact that the prize- are 
awarded by mean- of lot or chance) that the ‘consideration’ involves, 
for example, the payment of money for the purcha-es of merchandise, 
chance or admission ticket, or as payment on an account, or requires 
an expenditure of substantial effort or time. On the otlor hand. If 
it is required mcnbi that one's name be registered at a store in unit r 
to be eligible for the prize, consideration is not deenud to be present.’’ 
(Italics added.) Postal Bulletin, Feb. 13, 1947. The italicized 
language, supra, was judicially confirmed in Garden Citp Chamber of 
Commerce. Inc., st al. v.' Wagner. 190 F. Supp. 7<’<9 (E. D. N. ¥.), 
stay denied, 192 F. 2d 240 (C. A. 2d Cir.). In 1953, on the b.i-i- of 
the Garden Cit/i ca-e and the District Court deci-ion in this ca-e, 
the Solicitor issued now instructions further narrowing the meaning of 
“an expenditure of substantial effort or time.” Postal Bulletin, June 
4, 1953.

Apparently no prosecutions have ever boon instituted tindtr 
cither the former §3H> of the Communications Act or the pre-mt, 
§ 1304 of the Criminal Code. In a series of letters made part of tlm 
record below, the Chairman of the Commi—ion in 1940 urged the 
Attorney General to institute criminal proceedings ngain-t a number 
of stations becau-e of their broadcasting of "give-away” programs 
similar to those involved here. In response to each letter, the At- 
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is noteworthy that the Department of Justice has not 
joined the Commission in appealing the decision below.

It is true, as contended by the Commission, that these 
are not criminal cases, but it is a criminal statute that we 
must interpret. There cannot be one construction for 
the Federal Communications Commission and another 
for the Department of Justice. If we should give > 1304 
the broad construction urged by the Commission, the 
same construction would likewise apply in criminal cases. 
We do not believe this construction can be sustained. 
Not only does it lack support in the decided cases, judicial 
and administrative, but also it would do violence to the 
well-established principle that penal statutes are to be 
construed strictly.

It is apparent that these so-called “give-away” pro
grams have long been a matter of concern to the Federal 
Communications Commission: that it believes these pro
grams to be the old lottery evil under a new guise, and 
that they should be struck down as illegal devices appeal
ing to cupidity and the gambling spirit. It unsuccess
fully sought to have the Department of Justice take crim
inal action against them.’7 Likewise, without success, it 
urged Congress to amend the law to specifically prohibit 
them.''* The Commission now seeks to accomplish the

torncy General a<lvi-e<l that "careful «<<>n>i<leration hn< been given to 
this matter and it has been concluded that no action is warranted by 
this Department.”

17 See note 16, snpra.
1S In a letter made part of the record below, the Chairman of the 

Commission in 1943 urged the Senate Interstate Commerce Commit
tee to approve a proposed amendment to §316 of the Communica
tions Act, later to become § 1304 of the Criminal Code. The pro
posed amendment would have retained the existing language as to 
“any lottery, gift, enterprise, or similar scheme," but would have ex
tended the prohibition to "any program which offers money, prizes, 
or other gifts to members of the radio audience (as distinguished from 
the studio audience) selected in whole or in part by lot or chance.” 
No action was ever taken on the proposal.
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same result through agency regulations. In doing so. the 
Commission has over-stepped the boundaries of inter
pretation and hence has exceeded its rule-making power. 
Regardless of the doubts held by the Commission and 
others as to the social value of the programs here under 
consideration, such administrative expansion of § 1304 
does not provide the remedy.”

The judgments are
Affirmed.

Ma. Justice Douglas took no part in the decision of 
these cases.

10 Cf. United States v. Halsctli, 342 U. S. 277, 2SO-2S1.
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SUPREME COURT OF THE UNITED STATES

Nos. 117, 118 and 119.—October Term, 1953.

Federal Communications Commis
sion, Appellant,

117 v.
American Broadcasting Company, 

Inc.

Federal Communications Commis
sion, Appellant,

118 v.
National Broadcasting Company, 

Inc.

On Appeal From 
the United States 
District Court for 
the Southern Dis
trict of New York.

Federal Communications Commis
sion, Appellant,

119 v. ___
Columbia Broadcasting System, Inc.l —

[April <fl954J —;

Mr. Chief Justice Warren delivered the opinion of 
the Court.

These cases are before us on direct appeal from the de- 
* '“-eision of a three-judge District Court in the Southern 

District of New York, enjoining the Federal Communica
tions Commission from enforcing certain provisions in its 
rules relating to the broadcasting of so-called “give
away” programs. The question presented is whether the 
enjoined provisions correctly interpret § 1304 of the 
United States Criminal Code, formerly § 316 of the Corp*' 
munications Act of 1934. This statute prohibi 
broadcasting of “. . . any lottery, gift enterpriser sim
ilar scheme, offering prizes dependent in whole of''in part 
upon lot or chance. ...” 1

118 U. 8. C. § 1304 (derived fro
tions Act of 1034, 48 Stat pealed by 62 Stat

“Whoever broadcasts by'means of any radio station for

-e •

HL

of the Communica-

ich a



2 F. C. C. v. AMERICAN BROADCASTING CO.

The appellees are national radio and television broad
casting companies. They are, in addition, the operators 
of radio and television stations licensed by the Commis
sion. Each of the appellees broadcasts, over its own and 
affiliated stations, certain programs popularly known as 
“give-away” programs. Generally characteristic of this 
type of program is the distribution of prizes to home 
listeners, selected wholly or in part on the basis of chance, 
as an award for correctly solving a given problem or 
answering a question.8

license is required by any law of the United States, or whoever, oper
ating any such station, knowingly permits the broadcasting of, any 
advertisement of or information concerning any lottery, gift enter
prise, or similar scheme, offering prizes dependent in whole or in part 
upon lot or chance, or any list of the prizes drawn or awarded by 
means of any such lottery, gift enterprise, or scheme, whether said 
list contains any part or all of such prizes, shall be fined not more 
than $1,000 or imprisoned not more than one year, or both.

"Each day’s broadcasting shall constitute a separate offense.”
’Examples of the “give-away" programs involved here arc “Stop 

the Music” (American Broadcasting Company), “What's My Name” 
(National Broadcasting Company), and “Sing It Again” (Columbia 
Broadcasting System).

“Stop the Music” is described in American’s complaint in No. 117 
as follows: The home contestants are called on the telephone during 
the program. On the radio version, home contestants arc selected 
at random from telephone directories. On the television version, 
home contestants are selected by lot from among those listeners who 
express in advance, through postcards sent to the network, their 
desire to participate. On both the radio and television versions, 
however, the home contestant is not required to be listening to the 
broadcast at the time he is called in order to participate. When 
called, the home contestant is asked to give the title of a musical 
selection that has just been played. In the event he was not listening, 
or for some other reason desires to have the tune repeated, the master 
of ceremonies hums or sings it to him over the telephone. Il’ he 
answers correctly, he receives a merchandise prize; if not, he gets a 
less valuable “consolation” prize and a member of the studio audience 
is then given an opportunity to win the merchandise prize by identify-
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The rules challenged in this proceeding, §§ 3.192, 3.292, 
and 3.656 of the Commission’s Rules and Regulations, 

ing the same tunc. If the home contestant answers correctly, he 
receives, in addition to the merchandise prize, an opportunity to 
identify another tunc, called the “Mystery Melody.” If he identifies 
this tune, he wins the “jackpot” prize, usually valued at several 
thousand dollars. Should he fail to identify the “Mystery Melody,” 
another home contestant is called and the process is repeated. Addi
tions to the “jackpot” prize are made each week so long as the 
“Mystery Melody” remains unidentified.

“What’s My Name” is described in National’s complaint in No. 
118 as follows: Prizes are awarded to contestants for correctly identi
fying famous persons on the basis of clues given by the master of 
ceremonies and in a short skit performed by professional actors. All 
but one of the contestants on the program are chosen from members 
of the studio audience. The remaining contestant is chosen at random 
from postcards sent in by listeners, and is called on the telephone 
during the program. For answering the telephone, he is awarded 
a watchband manufactured by the sponsor of the program and is also 
given the opportunity to win a valuable “jackpot” prize in Govern
ment bonds by identifying the famous person described in the “jack
pot” clues. If the home contestant fails to makc-a correct identifica
tion, the amount of the “jackpot” is added to the “jackpot” for the 
following week’s program. The subject of the “jackpot” clues, 
however, is changed every week.

“Sing It Again” is described in Columbia’s complaint in No. 119 as 
follows: Performers sing a popular song and then repeat it but this 
time with parody lyrics describing some person, place, or event. Con
testants, selected at random from telephone directories, are called by 
long distance telephone during the program. If the contestant cor
rectly identifies the subject described by the parody lyrics, he wins 
a merchandise prize and an opportunity to win a "jackpot” prize by 
identifying the “Phantom Voice,” the voice of a famous but unre
vealed person. Clues as to the identity of the “Phantom Voice” are 
given on the program and on other programs broadcast over the same 
network. The "jackpot” is increased week by week until the correct 
identification is made. If the home contestant fails to identify the 
subject of the parody lyrics, he receives a “consolation prize,” and 
a member of the studio audience is given the opportunity to answer 
and win the merchandise prize.
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were designed to prevent the broadcast of such programs? 
The rules are identically worded and apply, respectively, 
to standard radio broadcasting (AM), FM radio broad
casting, and television broadcasting. Paragraph (a) of 
each rule provides that “An application for construction 
permit, license, renewal of license, or any other authoriza
tion for the operation of a broadcast station, will not be 
granted where the applicant proposes to follow or continue 
to follow a policy or practice of broadcasting . . . 
programs of a sort forbidden by § 1304. Paragraph (b) 
provides that a program will fall within the ban

“. . . if in connection with such program a prize 
consisting of money or thing of value is awarded to 
any person whose selection is dependent in whole or 
in part upon lot or chance, if as a condition of win
ning or competing for such prize:

“(1) ^ich winner or winners are required to fur
nish any money or thing of value or are required to 
have in their possession any product sold, manu- 

^fa^tured, furnished or distributed by a sponsor of a 
progtam broadcast on the station in question; or 

X. “(2)/such winner or winners are required to be 
listening to or viewing the program in question on a 
radib>Qr television receiver; or

“(3)/such winner or winners are required to an
swer correctly a question, the answer to which is 
given on a program broadcast over the station in 
question or where aid to answering the question cor
rectly is given on a program broadcast over the sta- 

-&17 CFR, 1952 Cum. Supp., §§3.192, 3.292, 3.656. The lan
guage of the rules is broad enough to cover content programs drawing 
contestants solely from members of the studio audience. In the 
court below, however, the Commission took the position that such 
coverage was not intended, and the controversy was delimited to pro
grams involving the distribution of prizes to contestants participating 
from rheir homes. 110 F. Supp. 374, 3S1.
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tion in question. For the purposes of this provision 
the broadcasting of the question to be a 
the radio station on a previ 
sidered as an aid i

over
con-

Tring the question correctly; 
or

“(4) ch winner or winners are required to an
swer the phone in a prescribed manner or with a 
prescribed phrase, or are required to write a letter 
in a prescribed manner or containing a prescribed 
phrase, if the prescribed manner of answering the 
phone or writing the letter or the prescribed phrase 
to be used over the phone or in the letter (or an aid 
in ascertaining the prescribed phrase or the prescribed 
manner of answering the phone or writing the letter) 
is, or has been, broadcast over the station in 
question.”

After promulgation of the rules, the present actions 
were brought by the appellees.4 The District Court sus
tained the Commission’s general authority to adopt such 
rules, and sustained subdivision (1) of paragraph (b) as 
a correct interpretation of § 1304. But, w’ith one dissent, 
the court held that subdivisions (2), (3), and (4) were 
beyond the scope of § 1304 and hence invalid. The 
court was of the view that § 1304 applied only to contest 
programs requiring contestants to contribute a “price” or 
“thing of value.” 3 We noted probable jurisdiction and 
consolidated the cases for argument.*

. f

♦ The actions were brought under § 402 (a) of the Communications 
Act of 1934, 48 Stat. 1093, 47 U. S. C. § 402 (a); 28 U. S. C. §§ 1336, 
1398, 2284, 2321-2325; and § 10 of the Administrative Procedure Act, 
60 Stat. 243, 5 U. S. C. § 1009. Pub. L. No. 901, 81st Cong., 2d 
Scss., 64 Stat. 1129, 5 U. S. C. § 1031, has since changed the procedure 
under § 402 (a), but. is inapplicable to actions commenced prior to its 
enactment.

8110 F. Supp.374.
®346U. S. 808.
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mission cannOTTmake them so by agency action.
• • :♦/* :------- u_c_

Like the court below, we have no doubt that the Com
mission, concurrently with the Department of Justice, 
has power to enforce § 1304. Indeed, the Commission 
would be remiss in its duties if it failed, in the exercise 
of its licensing authority, to aid in implementing the 
statute, either by general rule or by individual decisions.7 
But the Commission’s power in this respect is limited by 
the scope of the statute. Unless the “give-away” pro- 
grams involved here are illegal under § 1304, the Com- 

Thus, 
reduced to its*simplest terms, the issue before us is 
whether this type of program constitutes a “lottery, gift 
enterprise, or similar scheme” proscribed by § 1304.

Ail the parties agree that there are three essential ele
ments of a “lottery, gift enterprise, or similar scheme”:

’The Commission is authorized by §4 (i) of the Communication? 
Act to “make such rules and regulations, and issue such orders, as 
may be necessary in the executions of its functions”; by §303 (r) 
to "Make such rules and regulations and prescribe such restrictions 
and condition®, not inconsistent with law, as may be necessary to 
carry out the provisions of this chapter”; by §307 (a) and § 3(M) (a) 
to grant station licenses and license renewals “if public convenience, 
interest, or necessity” would thereby be served; by §312 (a) to 
revoke a license for a violation of any regulation authorized by the 
Act. 48 Stat. 10GS, 47 U. S. C. § 154 (i); 50 Stat. 191, 47 U. S. C. 
§303 (r); 48 Stat. 10S3, 47 U. S. C. §307 (a); 48 Stat. 1085, 47 
U. S. C. §309 (a); 48 Stat. 10S6-10S7, 47 U. S. C. §312 (a). The 
“public interest, convenience, or necessity” standard for the issuance 
of licenses would seem to imply a requirement that the applicant be 
law-abiding. In any event, the standard is sufficiently broad to 
jwrmit the Commission to consider the applicant’s past or proposed 
violation of a federal criminal statute especially designed to bar 
certain conduct by operators of radio and television stations. And 
if this consideration is a proper one in individual case®, there is no 
reason why it may not lx* stated in advance by the Commission in 
interpretative regulations defining the prohibited conduct with greater 
clarity. See National Broadcasting Co. v. United Staten, 319 U, S, 
190, 222-224; cf. Southern Steamship Co. v 
31, 46-47.

316 U. 8.
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(1) the distribution of prizes; (2) according to chance; 
(3) for a consideration.’ They also agree that prizes on 
the programs under review are distributed according to 
chance, but they fall out on the question of whether the 
home contestant furnishes the necessary consideration.

The Commission contends that there is such considera
tion ; in its brief, it urges that these programs

“. . . are nothing but age old lotteries in a slightly 
new form. The new form results from the fact that 
the schemes here are illicit appendages to legitimate 
advertising. The classic lottery looked to advance 
cash payments by the participants as the source of 
profit; the radio give-away looks to the equally ma
terial benefits to stations and advertisers from an in
creased radio audience to be exposed to advertising.” 

It contends that consideration in the form of money or 
a thing of value is not essential, and that a commercial 
benefit to the promoter satisfies the consideration 
requirement:

. . Where a scheme of chance is successfully de
signed to reap profits for its promoter, there will 
ultimately be consideration flowing from the par
ticipants, and it is of no consequence whether such 
consideration be direct or indirect. In either event,

8 A typical “lottery" is a scheme in which tickets are tokl and 
prizes are awarded among the tickctholders by lot. See Stone v. 
Mississippi, 101 U. S. 814. A typical “gift enterprise” differs from 
this in that it involves the purchase of merchandise or other property; 
the purchaser receives, in addition to the merchandise or other prop
erty, a “free” chance in a drawing. See Horner v. United States, 
147 U. S. 449. But whatever may be the factual differences between 
a “lottery,” a “gift enterprise,” and a “similar scheme,” the traditional 
tests of chance, prize, and consideration are applicable to each. We 
are aware of no decision, federal or state, which has distinguished 
among them on the basis of their legal elements.
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the gambling spirit—the lure of obtaining something 
for nothing or almost nothing—is exploited for the 
benefit of the promoter of the scheme.”

As against this claim the appellees insist that something 
more is required than just a benefit to the promoter; that 
the participation of the home audience by merely listen
ing to a broadcast does not constitute the necessary 
consideration.

Section 1304 itself does not define the type of consider
ation needed for a “lottery, gift enterprise, or similar 
scheme.” Nor do the postal lottery statutes from which 
this language was taken.0 The legislative history of 
§ 1304 and the postal statutes is similarly unilluminating.10

0 Section 1304 is one of five sections—§ 1301 through § 1305—which 
constitute “Chapter 61—Lotteries” of Title IS. Section 1305, added 
in 1950, exempts certain "fishing contests” from the operation of the 
other four sections. Section 1301 prohibits the importing or trans
porting of lottery tickets; § 1302, the mailing of lottery tickets and 
related matter; § 1303, the participation in lottery schemes by post
masters and postal employees; and § 1304, the broadcasting of lot
tery- information. These four sections use the same terminology— 
“any lottery, gift enterprise, or similar scheme offering prizes de
pendent in whole or in part upon lot or chance.” This language first 
appeared in the 1909 amendments to the federal lottery laws. 35 
Stat. 1129, 1130, 1136. It was adopted verbatim in §316 of the 
Communications Act of 1934, which was the first federal statute to 
ban the broadcasting of lotteries. With only slight modifications not 
material here, § 316 became § 1304 of the Criminal Code in the 1948 
revision of Title 18.

For the early history of lotteries in this country, see Spofford. Lot- 
teries in American History, at p. 171 of/tno_Arj^y]jKcport of ttar ' 
American Historical Association S. Misc. Doc.
No. 57, 52d Cong., 2d Sess. *

1 yfi. Rep. No. 1620, SOth Cong., 2d Sess. (1948); H. R. Rep. No. 
304, 80th Cong., 1st Sess., p. A99 (1947); 8. Rep. No. 781, 73d 
Cong., 2d Sess., p. 8 (1934); H. R. Rep. No. 1850, 73d Cong., 2d 
Sess. (1934); II. R. Rep. No. 1918, 73d Cong., 2d Sess., p. 49 (1934); 
S. Rep. No. 564, 72d Cong., 1st Sess., p. 10 (1932); II. R. Rep. No. 
221, 72d Cong., 1st Sess., p. 8 (1932); S. Rep. No. 10, Part 1, 60th
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For guidance, therefore, we must look primarily to 
American decisions, both judicial and administrative, 
construing comparable antilottery legislation.

Enforcing such legislation has long been a difficult task. 
Law enforcement officers, federal and state, have been 
plagued with as many types of lotteries as the seemingly 
inexhaustible ingenuity of their promoters could devise 
in their efforts to circumvent the law’. When their 
schemes reached the courts, the decision, of necessity, 
usually turned on whether the scheme, on its own peculiar 
facts, constituted a lottery. So varied have been the 
techniques used by promoters to conceal the joint factors 
of prize, chance, and consideration, and so clever have 
they been in applying these techniques to feigned as well 
as legitimate business activities, that it has often been 
difficult to apply the decision of one case to the facts of 
another.

And so it is here. We find no decisions precisely in 
point on the facts of the cases before us. The courts 
have defined consideration in various ways, but so far as 
we are aware none has ever held that a contestant’s

fies the consideration requirement.11 Some courts—with 
vigorous protest from others—have held that the require
ment is satisfied by a “raffle” scheme giving free chances ' 
to persons who go to a store to register in order to par-
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ticipate in the drawing of a prize,’3 and similarly by a 
“bank night” scheme giving free chances to persons wfao 
gather in front of a motion picture theaXf»4ig<ffdST& 
participate in a drawing hekUTor the primary benefit of 
the paid patrons of the theatre.'3 But such cases differ 
substantially from the cases before us. To be eligible 
for a prize on the “give-away” programs involved here, 
not a single home contestant is required to purchase any
thing or pay an admission price or leave his home to visit 
the promoter’s place of business; the only effort required 
for participation is listening.'*

We believe that it would be stretching the statute to 
stbe breaking point to give it an interpretation that would 
make, such programs a crime. Particularly is this true 
when rough the years the Post Office Department and 
the Department of Justice have consistently given the 

 

words “lottery, gift enterprise or similar schemes” a con

 

trary administrative interpretation. Thus the Solicitor 
of the st Office Department has repeatedly ruled that

ing ca«e i< Maughs v. Porter, 157 Va. 415, 161 S. E. 242*4 
'm Citrj f'hcrrrbcr nf Cantwerre. Inc., et al. v. Il’/wwr.

; 769-tErlk-N-. V.F, *^y d’UiH'd, 192 F.-‘2ri S4tH< *. A: id 
•€SrJ. For critical commentary on the Haughs decision Jpfcq. Notes, 
18 Va. L. Rev. 465 and 80 U. of I’a. L. Rev. 744; l’ickett, Cotate<ts 

d the Lottery Laws, 45 Ilan-. L. Rev. 1196, 1206.
13E. g.. Affiliated Enterprises, Inc. v. Waller, 40 Del. 28, 5 Aid 
[7; Affiliated Enterprises, Inc. v. Gantz, 86 F. 2d 597 (C. A. ihdi

Jontra, e. g., Darlington Theatres v. Coker, 190 S. C. 282, 2 S. E. 
782; Affiliated Enterprises, Inc. v. Rock-Ola Mfg. Corp., 23 F. 

Supp.3 (N.D. Ill.).
“Some of the programs involved here (<?. g., "Stop the Mu-ic,” 

described in note 2, supra) do not even make this requirement. As 
a practical matter, however, few home contestants on a "give-away” 
program would be in a position to answer correctly the questions 

thorn unless they .listened to the program.^UiT
^ uijium ma 'iffTn jTTTF—wnnT—■ -
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the postal lottery laws do not preclude the mailing of 
circulars advertising the type of “give-away” program 
here under attack.15 Similarly, the Attorney General- 
charged directly with the enforcement of federal criminal 
laws—has refused to bring criminal action against broad
casters of such programs.”* And in this very action, it

15 In 1949 the Solicitor ruled that material relating to “Stop the 
Music” (described in note 2, «upra) would be mailable. In 1950 he 
ruled that material relating to a comparable contest conducted on the 
program “Truth or Consequences" would be mailable. While earlier 
rulings on a “give-away” program called “Mu$ico” had been to the 
contrary, the Solicitor in 1949 informally advised that the material 
relating to the program would lx* mailable. These unreported rul
ings were made part of the record below.

In accord with these rulings, the Solicitor in 1947 had instructed 
local postmasters that at least “an expenditure of substantial effort 
or time" was required in order to find an enterprise to be a “lottery, 
gift enterprise, or similar scheme.” The instructions provided:

“In order for a prize scheme to be held in violation of this sectio 
it is necessary to show (in addition to the fact that the prize^fwarded . 
by means of lot or chance) that the ‘consideration’ involve’ ’ for ex
ample, the payment of money for the purchases of merchandise, 
chance or admission ticket, or as payment on an account, or requires 
an expenditure of substantial effort or time. On the other hand, if ” 
it is required merely that one’s name be registered at a store in order 

o be eligible for the prize, consideration is net deemed to be present.” 
ostal Bulletin, Feb. 13, 1947. The italicized) language, supra, was 

judicially confirmed in Garden City Chamber of Commerce, Inc., 
et al. v. Wagner, 100 F. Supp. 769 (E. D. N. Y.), stay denied, 192 F. 
2d 240 (C. A. 2d Cir.). In 1953, ■gtmMrCtt!) uw
and the District Court decision i Kcasc, the Solicitor issued new 

____ ________  .... _ the meaning of “an expenditure of 
antial_________________ Postal Bulletin, June 4, 1953.

1,1 Apparently no jM^Tcutions have ever been instituted under 
cither the former § 316 of the Communications Act or the present 
§ 1304 of the Criminal Code. In a scries of letters made part of the 
record below, the Chairman of the Commission in 1940 urged the 
Attorney General to institute criminal proceedings against a number 
of stations because of their broadcasting of “give-away” programs 
similar to those involved here. In response to each letter, the At-

instructions further narrowi

i'

O n
IW >
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is noteworthy that the Department of Justice has not 
joined the Commission in appealing the decision below.

It is true, as contended by the Commission, that these 
are not criminal cases, but it is a criminal statute that we 
must interpret. There cannot be one construction for 
the Federal Communications Commission and another 
for the Department of Justice. If we should give § 1304 
the broad construction urged by the Commission, the 
same construction would likewise apply in criminal cases. 
We do not believe this construction can be sustained. 
Not only does it lack support in the decided cases, judicial 
and administrative, but also it would do violence to the 
well-established principle that penal statutes are to be 
construed strictly.

It is apparent that these so-called “give-away” pro
grams have long been a matter of concern to the Federal 
Communications Commission; that it believes these pro- 
grams to be the old lottery evil under a new guise^and 
that they should be struck down as illegal devices appeal
ing to cupidity and the gambling spirit. It unsuccess
fully sought to have the Department of Justice take crim
inal action against them.* 17 Likewise, without success, it, 
urged Congress to amend the law to specifically prohibit 
them.1" The Commission now seeks to accomplish the

tomey General advised that “careful consideration has been given to 
this matter and it has been concluded that no action is warranted by 
this Department.”

17 See note 1G, supra.
,RIn a letter made part of the record below, the Chairman of the 

Commission in 1943 urged the Senate Interstate Commerce Commit
tee to approve a proposed amendment to § 316 of the Communica
tions Act, later to become § 1304 of the Criminal Code. The pro
posed amendment would have retained the existing language as to 
"any lottery, gift enterprise, or similar scheme,” but would have ex
tended the prohibition to “any program which offers money, prizes, 
or other gifts to members of the radio audience (as distinguished from 
the studio audience) selected in whole or in part by lot or chance.” 
No action was ever taken on the proposal.
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same result through agency regulations. In doing so, the 
Commission has over-stepped the boundaries of inter
pretation and hence has exceeded its rule-making power. 
Regardless of the doubts held by the Commission and 
others as to the social value of the programs here under 
consideration,^administrative expansion of § 1304 docs

>t provide tne remedy.10 
The judgments are

Affirmed.

Mr. Justice Douglas took no part in the decision

of the se case s.

>’Cf. United States v. Halseth, 342 U. S. 277, 280-281.
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These cases are before us on direct appeal from the de
cision of a three-judge District Court in the Southern 
District of New York, enjoining the Federal Communica
tions Commission from enforcing certain provisions in its 
rules relating to the broadcasting of so-called “give
away” programs. The question presented is whether the 
enjoined provisions correctly interpret § 1304 of the 
United States Criminal Code, formerly § 31G of the Com
munications Act of 1934. This statute prohibits the 
broadcasting of . . any lottery, gift enterprise or sim
ilar scheme, offering prizes dependent in whole or in part 
upon lot or chance. . . .” ‘

1 IS U. 8. C. § 1304 (derived from former § 316 of the Communica
tions Act of 1934, 4S Stat. 1064, repealed by 62 Stat. 862):

“Whoever broadcasts by means of any radio station for which a



2 F. C. C. v. AMERICAN BROADCASTING CO.

The appellees are national radio and television broad
casting companies. They are, in addition, the operators 
of radio and television stations licensed by the Commis
sion. Each of the appellees broadcasts, over its own and 
affiliated stations, certain programs popularly known as 
“give-away” programs. Generally characteristic of this 
type of program is the distribution of prizes to home 
listeners, selected wholly or in part on the basis of chance, 
as an award for correctly solving a given problem or 
answering a question/

license is required by any law of the United States, or whoever, oper
ating any such station, knowingly permits the broadcasting of, any 
advertisement of or information concerning any lottery, gift, enter
prise, or similar scheme, offering prizes dependent in whole or in part, 
upon lot or chance, or any list of the prizes drawn or awarded by 
means of any such lottery, gift enterprise, or scheme, whether said 
list contains any part or all of such prizes, shall be lined not more 
than SI,000 or imprisoned not more than one year, or both.

“Each day’s broadcasting shall constitute a separate offense.”
2 Examples of the “give-away” programs involved here arc “Stop 

the Music” (American Broadcasting Company), “What’s My Name” 
(National Broadcasting Company), and “Sing It Again" (Columbia 
Broadcasting System).

“Stop the Music” is described in American's complaint in No. 117 
as follows: The home contestants are called on the telephone during 
the program. On the radio version, home contestants are selected 
at random from telephone directories. On the television vqr-ion, 
home contestants are selected by lot from among those listeners who 
express in advance, through postcards sent to the network, their 
desire to participate. On both the radio and television versions, 
however, the home contestant is not required to be listening to the 
broadcast at the time he is called in order to participate. When 
called, the home contestant is asked to give the title of a musical 
selection that has just been played. In the event he was not. listening, 
or for some other reason desires to have the tunc repeated, the master 
of ceremonies hums or sings it to him over the telephone. If ho 
answers correctly, he receives a merchandise prize; if not, he gets a 
less valuable “consolation" prize and a member of the studio audience 
is then given an opportunity to win the merchandise prize by identify-
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The rules challenged in this proceeding, §§ 3.192, 3.292, 
and 3.656 of the Commission’s Rules and Regulations, 

ing the fame tunc. If the home contestant answers correctly, he 
receives, in addition to the merchandise prize, an opportunity to 
identify another tune, called the “Mystery Melody.” If he identifies 
this tunc, he wins the "jackpot” prize, usually valued at several 
thousand dollars. Should he fail to identify the “Mystery Melody,” 
another home contestant is called and the process is repeated. Addi
tions to the “jackpot” prize arc made each week so long as the 
"Mystery Melody” remains unidentified.

"What’s My Name” is described in National’s complaint in No. 
ILS as follows: Prizes are awarded to contestants for correctly identi
fying famous persons on the basis, of clues given by the master of 
ceremonies and in a short skit performed by professional actors. All 
but one of the contestants on the program are chosen from members 
of the studio audience. The remaining contestant is chosen at random 
from postcards sent in by listeners, and is called on the telephone 
during the program. For answering the telephone, he is awarded 
a watchband manufactured by the sponsor of the program and is also 
given the opportunity to win a valuable “jackpot” prize in Govern
ment bonds by identifying the famous person described in the “jack
pot” clues. If the home contestant fails to make a correct identifica
tion, the amount of the "jackpot” is added to the “jackpot” for the 
following week’s program. The subject of the "jackpot” clues, 
however, is changed every week.

“Sing It Again” is described in Columbia's complaint in No. 119 as 
follows: Performers sing a popular song and then repeat it but this 
time with parody lyrics describing some person, place, or event. Con
testants, selected at random from telephone directories, arc called by 
long distance telephone during the program. If the contestant cor
rectly identifies the subject described by the parody lyrics, he wins 
a merchandise prize and an opportunity to win a "jackpot” prize by 
identifying the “Phantom Voice,” the voice of a famous but unre- 
vealed person. Clues as to the identity of the "Phantom Voice” are 
given on the program and on other programs broadcast over the same 
network. The "jackpot” is increased week by week until the correct 
identification is made. If the home contestant fails to identify the 
subject of the parody lyrics, he receives a “consolation prize,” and 
a member of the studio audience is given the opportunity to answer 
and win the merchandise prize.
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were designed to prevent the broadcast'of such programs? 
The rules are identically worded and apply, respectively, 
to standard radio broadcasting (AM), FM radio broad
casting, and television broadcasting. Paragraph (a) of 
each rule provides that “An application for construction 
permit, license, renewal of license, or any other authoriza
tion for the operation of a broadcast station, will not be 
granted where the applicant proposes to follow or continue 
to follow a policy or practice of broadcasting . . . 
programs of a sort forbidden by § 1304. Paragraph (b) 
provides that a program will fall within the ban

“. . . if in connection with such program a prize 
consisting of money or thing of value is awarded to 
any person whose selection is dependent in whole or 
in part upon lot or chance, if as a condition of win
ning or competing for such prize:

“(1) such winner or winners are required to fur
nish any money or thing of value or are required to 
have in their possession any product sold, manu
factured, furnished or distributed by a sponsor of a 
program broadcast on the station in question; or

“(2) such winner or winners are required to be 
listening to or viewing the program in question on a 
radio or television receiver; or

“(3) such winner or winners are required to an
swer correctly a question, the answer to which is 
given on a program broadcast over the station in 
question or where aid to answering the question cor
rectly is given on a program broadcast over the sta-

2 47 CFR, 1952 Cum. Supp., §§3.192, 3292, 3.656. The lan
guage of the rules is broad enough to cover contest programs drawing 
contestants solely from members of the studio audience. In the 
court below, however, the Commission took the position that such 
coverage was not intended, and the controversy was delimited to pro
grams involving the distribution of prizes to contestants participating 
from their homes. 110 F. Supp. 374, 3S1.
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tion in question. For the purposes of this provision 
the broadcasting of the question to be answered over 
the radio station on a previous program will be con
sidered as an aid in answering the question correctly; 
or

“(4) such winner or winners are required to an
swer the phone in a prescribed manner or with a 
prescribed phrase, or are required to write a letter 
in a prescribed manner or containing a prescribed 
phrase, if the prescribed manner of answering the 
phone or writing the letter or the prescribed phrase 
to be used over the phone or in the letter (or an aid 
in ascertaining the prescribed phrase or the prescribed 
manner of answering the phone or writing the letter) 
is, or has been, broadcast over the station in 
question.”

After promulgation of the rules, the present actions 
were brought by the appellees? The District Court sus
tained the Commission’s general authority to adopt such 
rules, and sustained subdivision (1) of paragraph (b) as 
a correct interpretation of § 1304. But, with one dissent, 
the court held that subdivisions (2), (3), and (4) were 
beyond the scope of § 1304 and hence invalid. The 
court was of the view that § 1304 applied only to contest 
programs requiring contestants to contribute a “price” or 
“thing of value.” 5 We noted probable jurisdiction and 
consolidated the cases for argument?

* The actions were brought under § 402 (a) of the Communications 
Act of 1934, 48 Stat. 1093, 47 U. S. C. § 402 (a); 28 U. S. C. §§ 1336, 
1398, 2284, 2321-2325; and § 10 of the Administrative Procedure Act, 
60 Stat. 243, 5 U. S. C. § 1009. Pub. L. No. 901, 81st Cong., 2d 
Sess., 64 Stat. 1129, 5 U. S. C. § 1031, lias since changed the procedure 
under § 402 (a), but is inapplicable to actions commenced prior to its 
enactment.
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Like the court below, we have no doubt that the Com
mission, concurrently with the Department of Justice, 
has power to enforce § 1304. Indeed, the Commission 
would be remiss in its duties if it failed, in the exercise 
of its licensing authority, to aid in implementing the 
statute, either by general rule or by individual decisions? 
But the Commission’s power in this respect is limited by 
the scope of the statute. Unless the “give-away” pro
grams involved here are illegal under § 1304, the Com
mission cannot make them so by agency action. Thus, 
reduced to its simplest terms, the issue before us is 
whether this type of program constitutes a “lottery, gift 
enterprise, or similar scheme” proscribed by § 1304.

All the parties agree that there arc three essential ele
ments of a “lottery, gift enterprise, or similar scheme”:

’The Commission is authorized by §4 (i) of the Communications 
Act to “make such rules and regulations, and issue such orders, as 
may be necessary in the executions of its functions’’; by §303 (r) 
to “Make such rules and regulations and prescribe such restrictions 
and conditions, not inconsistent with law, as may be necessary to 
earn’ out the provisions of this chapter”; by §307 (a) and §30!) (a) 
to grant station licenses and licen-e renewals "if public convenience, 
interest, or necessity” would thereby be served; by §312 (a) to 
revoke a license for a violation of any regulation authorized by the 
Act. 48 Stat. 106$, 47 U. S. C. § 154 (i); 50 Stat. 191, 47 U. S. C. 
§303 (r); 48 Stat. 1083, 47 U. S. C. §307 (a); 48 Stat. 1085, 47 
U. S. C. § 309 (a); 48 Stat. 1086-1087, 47 U. S. C. § 312 (a). The 
"public interest, convenience,sor necessity” standard for the issuance 
of licenses would seem to imply a requirement that the applicant be 
law-abiding. In any event, the standard is sufficiently broad to 
permit the Commission to consider the applicant’s past or proposed 
violation of a federal criminal statute especially designed to bar 
certain conduct by operators of radio and television stations. And 
if this consideration is a proper one in individual cases, there fc no 
reason why it may not be stated in advance by the Commission in 
interpretative regulations defining the prohibited conduct with greater 
clarity. See National Broadcasting Co. v. United States, 319 1'. S. 
190, 222-224; cf. Southern Steamship Co. v. Labor Hoard, 316 U. S. 
31, 46-47.



(1) the distribution of prizes; (2) according to chance; 
(3) for a consideration." They also agree that prizes on 
the programs under review are distributed according to 
chance, but they fall out on the question of whether the 
home contestant furnishes the necessary consideration.

The Commission contends that there is such considera
tion; in its brief, it urges that these programs

. are nothing but age old lotteries in a slightly 
new form. The new form results from the fact that 
the schemes here are illicit appendages to legitimate 
advertising. The classic lottery looked to advance 
cash payments by the participants as the source of 
profit; the radio give-away looks to the equally ma
terial benefits to stations and advertisers from an in
creased radio audience to be exposed to advertising.” 

It contends that consideration in the form of money or 
a thing of value is not essential, and that a commercial 
benefit to the promoter satisfies the consideration 
requirement:

. Where a scheme of chance is successfully de
signed to reap profits for its promoter, there will 
ultimately be consideration flowing from the par
ticipants, and it is of no consequence whether such 
consideration be direct or indirect. In either event,

BA typical “lottery” is a scheme in which tickets are sold and 
prizes are awarded among the ticket holders by lot. See Stone v. 
Mississippi, 101 U. S. 814. A typical “gift enterprise” differs from 
this in that it involves the purchase of merchandise or other property; 
the purchaser receives, in addition to the merchandise or other prop
erty, a “free” chance in a drawing. See Horner v. United States, 
147 U. S. 449. But whatever may be the factual differences- between 
a “lottery,” a “gift enterprise,” and a "similar scheme,” the traditional 
tests of chance, prize, and consideration arc applicable to each. We 
arc aware of no decision, federal or state, which has distinguished 
among them on the basis of their legal elements.
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the gambling spirit—the lure of obtaining something 
for nothing or almost nothing—is exploited for the 
benefit of the promoter of the scheme.”

As against this claim the appellees insist that something 
more is required than just a benefit to the promoter; that 
the participation of the home audience by merely listen
ing to a broadcast does not constitute the necessary 
consideration.

Section 1304 itself does not define the type of consider
ation needed for a “lottery, gift enterprise, or similar 
scheme.” Nor do the postal lottery statutes from which 
this language was taken.0 The legislative history of 
§ 1304 and the postal statutes is similarly unilluminating.’0

0 Section 1304 is one of five sections—§ 1301 through § 1305—which 
constitute “Chapter 61—Lotteries" of Title IS. Section 1305, added 
in 1950, exempts certain “fishing contests” from the operation of the 
other four sections. Section 1301 prohibits the importing or trans
porting of lottery tickets; § 1302, t'he mailing of lottery tickets and 
related matter; § 1303, the participation in lottery schemes by post
masters and postal employees; and § 1304, the broadcasting of lot
tery- information. These four sections use the same terminology— 
“any lottery, gift enterprise, or similar scheme offering prizes de
pendent in whole or in part upon lot or chance.” This language first 
appeared in the 1909 amendments to the federal lottery laws. 35 
Stat. 1129, 1130, 1136. It was adopted verbatim in §316 of the 
Communications Act of 1934, which was the first federal statute to 
ban the broadcasting of lotteries. With only slight modifications not 
material here, § 316 became § 1304 of the Criminal Code in the 1948 
revision of Title 18.

For the early history of lotteries in this country, see Spofford, Lot
teries in American History, at p. 171 of the Annual Report of the 
American Historical Association for the Year 1S92, S. Misc. Doc. 
No. 57, 52d Cong., 2d Sees.

10 S. Rep. No. 1620, 80th Cong., 2d Sees. (194S); 11. R. Rep. No. 
304, 80th Cong., 1st Sess., p. A99 (1947); S. Rep. No. 781, 73d 
Cong., 2d Sess., p. 8 (1934); H. R. Rep. No. 1S50, 73d Cong., 2d 
Sess. (1934); H. R. Rep. No. 1918, 73d Cong., 2d Sess., p. 49 (1934); 
S. Rep. No. 564, 72d Cong., 1st Sess., p. 10 (1932); II. R. Rep. No. 
221, 72d Cong., 1st Sess., p. 8 (1932); S. Rep. No. 10, Part 1, 60th
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For guidance, therefore, we must look primarily to 
American decisions, both judicial and administrative, 
construing comparable antilottery legislation.

Enforcing such legislation has long been a difficult task. 
Law enforcement officers, federal and state, have been 
plagued with as many types of lotteries as the seemingly 
inexhaustible ingenuity of their promoters could devise 
in their efforts to circumvent the law. When their 
schemes reached the courts, the decision, of necessity, 
usually turned on whether the scheme, on its own peculiar 
facts, constituted a lottery. So varied have been the 
techniques used by promoters to conceal the joint factors 
of prize, chance, and consideration, and so clever have 
they been in applying these techniques to feigned as well 
as legitimate business activities, that it has often been 
difficult to apply the decision of one case to the facts of 
another.

And so it is here. We find no decisions precisely in 
point on the facts of the cases before us. The courts 
have defined consideration in various ways, but so far as 
we are aware none has ever held that a contestant’s 
listening at home to a radio or television program satis
fies the consideration requirement.” Some courts—with 
vigorous protest from others—have held that the require
ment is satisfied by a “raffle” scheme giving free chances 
to persons who go to a store to register in order to par-

Cong., 1st Sees., p. 23 (1909); II. R. Rep. No. 2, Part 1, 60th Cong.,. 
1st Sess., p. 22 (1909); S. Rep. No. 1579,51st Cong., 1st Sess. (1S90); 
II. R. Rep. No. 2844, 51st- Cong., 1st Sess. (1S90).

11 Cases arising under the postal lottery laws (see note 7, supra) 
appear to be uniform in requiring a “valuable” consideration for a 
“lottery, gift enterprise, or similar scheme.” See Garden City 
Chamber of Commerce, Inc., et al. v. H’agncr, 100 F. Supp. 769 
(E. D. N. Y.), stay denied, 192 F. 2d 240 (C. A. 2d Cir.); Post Pub
lishing Co. v. Murray, 230 F. 773 (C. A. 1st Cir.), cert, denied, 
241 U. S. 675. But cf. dictum in Brooklyn Daily Eagle v. Voorhics,.
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ticipatc in the drawing of a prize,12 and similarly by a 
“bank night” scheme giving free chances to persons who 
gather in front of a motion picture theatre in order to 
participate in a drawing held for the primary benefit of 
the paid patrons of the theatre.'1 But such cases differ 
substantially from the cases before us. To be eligible 
for a prize on the “give-away” programs involved here, 
not a single home contestant is required to purchase any
thing or pay an admission price or leave his home to visit 
the promoter’s place of business; the only effort required 
for participation is listening?4

12 A leading case is Maughs v. Porter, 157 Va. 415, 161 S. E. 212. 
Contra, Garden City Chamber of Commerce, Inc., et al. v. IFcflHcr, 
100 F. Supp. 769 (E. D. N. Y.), stay denied, 192 F. 2d 240 (C. A. 2d 
Cir.). For critical commentary on the Maughs decision, sec Notes, 
18 Va. L. Rev. 465 and SO U. of l’a. L. Rev. 744; Pickett, Contests 
and the Lottery Laws, 45 Ilarv. L. Rev. 1196, 1206.

11 E. g., Affiliated Enterprises, Inc. v. B’affcr, 40 Del. 28, 5 A. 2d 
257; Affiliated Enterprises, Inc. v. Gantz, 86 F. 2d 597 (C. A. 10th 
Cir.).

Contra, e. g., Darlington Theatres v. Coker, 190 S. C. 2S2, 2 S. E. 
2d 7S2; Affiliated Enterprises, Inc. v. Rock-Ola Mfg. Corp., 23 F. 
Supp. 3 (N. D. III.).

"Some of the programs involved here (e. g., “Stop the Music," 
described in note 2, supra) do not even make this requirement. As 
a practical matter, however, few home contestants on a "give-away" 
program would be in a position to answer correctly the questions 
asked of them unless they listened to the program. The Commis
sion’s brief states the matter succinctly: “Those who hope to win 
give the program their close attention."

We believe that it would be stretching the statute to 
the breaking point to give it an interpretation that would 
make such programs a crime. Particularly is this true 
when through the years the Post Office Department and 
the Department of Justice have consistently given the 
w’ords “lottery, gift enterprise or similar schemes” a con
trary administrative interpretation. Thus the Solicitor 
of the Post Office Department has repeatedly ruled that
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the postal lottery laws do not preclude the mailing of 
circulars advertising the type of "give-away” program 
here under attack.'5 Similarly, the Attorney General— 
charged directly with the enforcement of federal criminal 
laws—has refused to bring criminal action against broad
casters of such programs.'* And in this very action, it

13 In 1949 the Solicitor ruled that material relating to "Stop the 
Music” (described in note 2, supra) would be mailable. In 1950 he 
ruled that material relating to a comparable contest conducted on the 
program “Truth or Consequences” would be mailable. While earlier 
rulings on a “give-away” program called “MuSico” had been to the 
contrary, the Solicitor in 1949 informally advised that the material 
relating to the program would be mailable. These unreported rul
ings were made part of the record below.

In accord with these rulings, the Solicitor in 1947 had instructed 
local postmasters that at least “an expenditure of substantial effort 
or time” was required in order to find an enterprise to lx? a “lotten-, 
gift enterprise, or similar scheme.” The instructions provided:

“In order for a prize scheme to lx? held in violation of this section, 
it is necessary to show (in addition to the fact that the prizes awarded 
by means of lot or chance) that the ‘consideration’ involves, for ex
ample, the payment of money for the purchases of merchandise, 
chance or admission ticket, or as payment on an account, or requires 
an expenditure of substantial effort or time. On the other hand, if 
it is required merely that one’s name be registered at a store in order 
to be eligible for the prize, consideration is not deemed to be present.’’ 
Postal Bulletin, Feb. 13, 1947. The italicized language, supra, was 
judicially confirmed in Garden City Chamber of Commerce, Inc., 
ct al. v. jrapner, 100 F. Stipp. 769 (E. D. N. Y.), stay denied, 192 F. 
2d 240 (C. A. 2d Cir.). In 1953, on the basis of the Garden City case 
and the District Court decision in this case, the Solicitor issued new 
instructions further narrowing the. meaning of “an expenditure of 
substantial time and effort.” Postal Bulletin, June 4, 1953.

10 Apparently no prosecutions have ever been instituted under 
cither the former § 316 of the Communications Act or the present 
§ 1304 of the Criminal Code. In a scries of letters made part of the 
record below, the Chairman of the Commission in 1940 urged the 
Attorney General to institute criminal proceedings against a number 
of stations because of their broadcasting of “give-away” programs 
similar to those involved here. In response to each letter, the At-
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is noteworthy that the Department of Justice has not 
joined the Commission in appealing the decision below.

It is true, as contended by the Commission, that these 
are not criminal cases, but it is a criminal statute that we 
must interpret. There cannot be one construction for 
the Federal Communications Commission and another 
for the Department of Justice. If we should give § 1304 
the broad construction urged by the Commission, the 
same construction would likewise apply in criminal cases. 
We do not believe this construction can be sustained. 
Not only does it lack support in the decided cases, judicial 
and administrative, but also it would do violence to the 
well-established principle that penal statutes are to be 
construed strictly.

It is apparent that these so-called “give-away” pro
grams have long been a matter of concern to the Federal 
Communications Commission; that it believes these pro
grams to be the old lottery evil under a new guise; and 
that they should be struck down as illegal devices appeal
ing to cupidity and the gambling spirit. It unsuccess
fully sought to have the Department of Justice take crim
inal action against them.17 Likewise, without success, it 
urged Congress to amend the law to specifically prohibit 
them.1* The Commission now seeks to accomplish the 

torney General advised that “careful consideration has been given to 
this matter and it has been concluded that no action is warranted by 
this Department.”

17 See note 16, supra.
’"In a letter made part of the record Mow, the Chairman of the 

Commission in 1943 urged the Senate Interstate Commerce Commit
tee to approve a proposed amendment to §316 of the Communica
tions Act, later to become § 1304 of the Criminal Code. The pro
posed amendment would have retained the existing language as to 
“any lotterj’, gift enterprise, or similar scheme,” but would have ex
tended the prohibition to "any program which offers money, prizes, 
or other gifts to members of the radio audience (as distinguished from 
the studio audience) selected in whole or in part by lot or chance." 
No action was ever taken on the proposal.
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same result through agency regulations. In doing so, the 
Commission has over-stepped the boundaries of inter
pretation and hence has exceeded its rule-making power. 
Regardless of the doubts held by the Commission and 
others as to the social value of the programs here under 
consideration, administrative expansion of § 1304 does
not provide the remedy.10 

The judgments are
A ffirined.
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Mr. Chief Justice Warren delivered the opinion of the Court.

These cases are before us on direct appeal from the decision 

of a three-judge District Court in the Southern District of New York, 

enjoining the Federal Communications Commission from enforcing certain 

provisions in Its rules relating to the broadcasting of so-called

"give-away" programs. The question presented is whether the enjoined

provisions correctly interpret the—§ 130h of the United

States Criminal Code, formerly § 316 of the Communications Act of
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gift enterprise or similar scheme, offering prises dependent in
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•whole or in part upon lot or chance...."

The appellees are national radio and television broadcasting 

companies. They are, in addition, the operators of radio and televi

sion stations licensed by the Commission. Each of the appellees

dZbroadcasts, over their o-wn and affiliated stations, certain programs 

popularly known as "give-away” programs. Generally characteristic 

of this type of program is the distribution of prises to home 

listeners, selected wholly or in part on the basis of chance, as an

Z.
award for correctly solving a given problem or answering a question.

The rules challenged in this proceeding, §§ 3*192, 3*292, and

3.656 of the Commission’s Rules and Regulations, were designed to 

prevent the broadcast of such programs. The rules are identically 

worded and apply, respectively, to standard radio broadcasting (AM), 

FM radio broadcasting, and television broadcasting. Paragraph (a) 

of each rule provides that ”An application for construction permit, 

license, renewal of license, or any other authorisation for the 

operation of a broadcast station, will not be granted where the 

applicant proposes to follow or continue to follow a policy or 

practice of broadcasting.,.," programs of a sort forbidden by
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"...if in connection with inch program a prize consist
ing of money or thing of value is awarded to any person 
whose selection is dependent in whole or in part upon 
lot or chance, if as a condition of winning or competing 
for such prizet

n(l) such winner or winners are required to furnish 
any money or thing of value or are required to have in 
their possession any product sold, manufactured, furn
ished or distributed by a sponsor of a program broadcast 
on the station in question) or

"(2) such winner or winners are required to be listen
ing to or viewing the program in question on a radio or 
television receiver) or

"(3) such winner or winners are required to answer 
correctly a question, the answer to which is given on a 
program broadcast over the station in question or where 
aid to answering the question correctly is given on a 
program broadcast over the station in question* For the 
purposes of this provision the broadcasting of the ques
tion to be answered over the radio station on a previous 
program will be considered as an aid in answering the 
question correctly) or

* "(U) such winner or winners are required to answer
1 the phone in a prescribed manner or with a prescribed 
phrase, or are required to write a letter in a prescribed 
manner or containing a prescribed phrase, if the pre
scribed manner of answering the phone or writing the 
letter or the prescribed phrase to be used over the 
phone or in the letter (or an aid in ascertaining the 
prescribed phrase or the prescribed manner of answering 
the phone or writing the letter) is, or has been, broad
cast over the station in question.”

After promulgation of the rules, the present actions were 

brought by the appellees. The District Court sustained the Commls-

sion's general authority to adopt such rules, 
yu6c/tvt S t • *"» (/) o~F~

as a correct interpretation of $

and sustained pe»m»
(X)

130h. But,
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and hence invalid. The court was of the view that § 130h applied

only to contest programs requiring contestants to contribute a 

"price" or "thing of value". We noted probable jurisdiction and 

consolidated the cases for argument."

Like the court below, we have no doubt that the Commission,

concurrently with the Department of Justice, has power to enforce

§ 130U. Indeed, the Commission would be remiss in its duties if

it failed, in the exercise of its licensing authority, 

implementing the /statute, either by a*ei—em .
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4Mt the Commission’s power in this respect is limited by cc<2.

implementing the /statute, either by

to aid in 

general /S

o-f- the statute.-MawMb Unless the "give-away" programs Involved here

are illegal under § 13Oh, the Commission can not make them so by

agency action. Thus, reduced to its simplest terms, the issue before

us is whether this type of program constitutes a "lottery, gift

enterprise, or similar scheme0 proscribed by § 130h,

All the parties agree that there are three essential elements

of a "lottery, gift enterprise,

button of prizes, (2) according to chance; (3) for a oonslderatlon.\<

or similar scheme"! (1) the distri«

They also agree that prizes on the programs under review are dis

tributed according to chance, but they fall out on the question of

whether the homo contestant furnishes the necessary consideration*

The Commission contends that there is such consideration) in

its brief, it urges that these programs

"...are nothing but age old lotteries in a slightly new 
form. The new form results fYom the fact that the 
schemes hare are illicit appendages to legitimate
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profit, the radio give-away looks to the equally 
material benefits to stations and advertisers from 
an increased radio audience to be exposed to advertising.*

It contends that consideration in the form of money or a thing of 

value is not essential, and that a commercial benefit to the pro

moter satisfies the consideration requirements

"...Where a scheme of chance is successfully designed 
to reap profits for its promoter, there will ultimately 
be consideration flowing from the participants, and it 
is of no consequence whether such consideration be 
direct or indirect. In either event, the gambling 
spirit—the lure of obtaining something for nothing or 
almost nothing—is exploited for the benefit of the 
promoter of the scheme,"

more isAs against this claim the appellees insist that something 

required than a benefit to the promoter; that the parti ci-

pation of the home audience bjr^llstehing to a broadcast does not

constitute the necessary consideration.

Section 130h itself does not define the type of consideration

do the postal lottery statutes from which this language was

needed for a "lottery, gift enterprise, or similar scheme".

taken.

sions, both judicial and administrative, construing comparable

anti—lottery legislation.
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Enforcing such legislation has long been a difficult task.

Law enforcement officers, federal and state, have been plagued with

as many types of lotteries as theaingenulty of their promoters could

devise in their efforts to circumvent the law. When their schemes

reached the courts, the decision, of necessity, usually turned on 

whether the scheme, on its own peculiar facts, constituted a lottery 

So varied have been the techniques used by promoters to conceal the 

joint factors of prise, chance, and consideration, and so clever 

have they been In applying these techniques to feigned as well as 

legitimate businessfactivities, that it has often been difficult to 

apply the decision of one case to the facts of another.
' I.

And so It Is here. We find no decisions precisely In point 

on the facts of the cases before us. The courts have defined con

sideration in various ways, but so far as we are aware none has 

ever held that a contestant’s listening at home to a radio or tele

vision program satisfies the consideration requirement; Some courts

Jmhb held that the requirement is satisfied by a "raffle" scheme 

requiring a parsow- te go to a store to register as a preraylatta-

A be parti elpa Worn in the drawing of a prize}) and similarly by a

"bank night" scheme giving free chances to persons who gather in
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7

front of a motion picture theatre in order to participate In a 

drawing held for the primary benefit of the paid patrons of the

theatre/ But such cases differ substantially from the cases before 

us. To be eligible for a prise on the "give-away" programs involved

here, not a single is required to purchase anything or pay

an admission price or leave his home to visit the promoter’s place 

of buslnessj the only effort required for participation is listening

We believe that it would be stretching the statute to the 

breaking point to give it an Interpretation that would make such 

programs a crime. Particularly is this true when through the years 

the Post Office Department and the Department of Justice have con

sistently given the words "lottery, gift enterprise or similar 

schemes" a contrary administrative interpretation. Thus the 

Solicitor of the Post Office Department has repeatedly ruled that 

the postal lottery laws do not preclude the mailing of circulars

l

advertising the type of "give-away" program here under attack.

Similarly, the Attorney General—charged directly with the enforce- 

agalnst broadcasters of such programs. And in this very aatlon, 

it is noteworthy that the Department of Justice has not joined the



8

yjo

Cosadssion In appealing the decision below.

■ not criminal

interpret. There cannot be one construction for the Federal Oss-

inuil cations Coradssion and another far the Departarant of Justice.

If we should give 5 130h the broad construction urged by the Con-

mlssion, the sane ccnstruction would likewise apply In criminal

to the

Hot only w^Lld 4t go fee bejraud him jui

——a/5o 
adninistrative^arattoawMp* tau^jit would aloe do violence

/o
well-established princ^Le that penal statutes a^Celd ** construed

strictly.

It is apparent that these so-called "give-away" progress have

long been a matter of concern to the Federal Ccoraunications Oorarts-

sionj that it believes these programs to be the old lottery evil

under a new guisej and that they should be struck down as illegal

devices appealing to cupidity and the gambling spirit. It unsuo-

cessfully sought to have the Departarant of Justice taka criminal 

action against thraa, Likewise, without success, it urged Congress



9

to amend the law to specifically prohibit them. The Commission now 

seeks to accomplish the same result through agency regulations. In 

doing so, the Commission has over-stepped the boundaries of Inten-
/»C

pretat1on/| Regardless of the doubts held by the Commission and C

others as to the social value of the programs here under considera

tion, administrative expansion of § 130U does not provide the 

remedy.

The judgments are

AFFIRMED
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1/ 18 U,S.C. { 130U (derived from former $ 316 of the 

tions Act of 193U, U8 Stat, 106h, repealed by 62 Stat.

Comsranica^

862)t

"Whoever broadcasts by means of any radio station 
for which a license is required by any law of the 
United States, or whoever, operating any such station, 
knowingly permits the broadcasting of, any advertise
ment of or information -ooneerning any lottery, gift 
enterprise, or similar scheme, offering prises dependent 
in whole or in part upon lot or chance, or any list 
of the prises drawn or awarded by means of any such 
lottery, gift enterprise, or scheme, whether said list 
contains any part or all of such prises, shall be fined 
not n»re than |1,000 or imprisoned not more than one 
year, or both.

"Each day’s broadcasting shall constitute a separate 
offense.”



Examples of the "give-away" programs involved here are "Stop 

the Music" (American Broadcasting Company), "What’s lfy Marne" 

(National Broadcasting Company), and "king It Again" (Columbia

i
"Stop the Music" is described in American’s canplaint in

No. 117 as follows: The home contestants are called on the tele

phone during the program. On the radio version, home contestants 

are selected at random from telephone directories. On the televl-
1

si on version, home contestants are selected by lot from among those
A

listeners who express in advance, throj^h postcards sent to the 

network, their desire to participate. On both the radio and tele

vision versions, however, the home contestant is not required to 

be listening to the broadcast at the time he is called in order to 

participate. When called, the home contestant is asked to give the 

title of a musical selection that has just been played. In the 

event he was not listening, or for some other reason desires to 

have the tune repeated, the master of ceremonies hums or sings It

to him over the telephone. If he answers correctly, he receives a 

merchandise prlzej if not, he gets a less valuable "consolation" 

prize and a member of the studio audience Is then given an opportunity 

to win the merchandise prize by Identifying the same tune. If the 

home contestant answers correctly, he receives, In addition to the 

merchandise prize, an opportunity to identify another tune, called 

the "Mystery Melody". If he Identifies this tune, he wins the 

"jackpot" prize, usually valued at several thousand dollars. Should 

he fall to Identify the "Mystery Melody", another home contestant 

Is called and the process Is repeated. Additions to the "jackpot"

prize are made each week so long as the "Mystery Melody* remains

unidentified,



3/30

"What's My Marne" 1b described In National's complaint in 

No. 118 as follows* Prises are awarded to contestants for correctly 

identifying famous persons on the basis of clues given by the 

master of ceremonies and in a short skit performed by professional 

actors. All but one of the contestants on the program are chosen 

from members of the studio audience. The remaining contestant Is 

chosen at randan from postcards sent In by listeners, and is called 

on the telephone during the program. For answering the telephone, 

he Is awarded a watchband manufactured by the sponsor of the program 

and is also given the opportunity to win a valuable "jackpot" prise 

In Government bonds by Identifying the famous person described In 

the "jackpot" clues. If the hone contestant falls to make a 

correct Identification, the amount of the "jackpot" Is added to the 

"jackpot" for the following week's program. The subject of the 

"jackpot" clues, however, is changed every week.

"Sing It Again" Is described In Columbia's complaint In No. 119 

as follows* Performers sing a popular song and than repeat It but 

this time with parody lyrics describing some person, place, or 

event. Contestants, selected at random from telephone directories, 

are called by long distance telephone during the program. If the 

contestant correctly identifies the subject described by the parody 

lyrics, he wins a merchandise prize and an opportunity to win a 

"jackpot" prize by Identifying the "Phantom Voice", the voice of a 

famous but unrevealed person. Clues as to the identity of the 

"Phantom Voice" are given on the program and on other programs 

broadcast over the same network. The "jackpot" Is Increased week 

by week until the correct identification is made. If the home

contestant falls to Identify thi subject of the parody lyrics, he
■ ■ i

receives a "oonsolatlon prise", and a member of the studio audience 

Is given the opportunity to answer and win the merchandise prize.



i

I

/
I

The language of the rules is broad chough to cover contest

programs drawing contestants solely from members of the studio 

audience. In the court below, however, the Commission took the 

position that such coverage was not Intended, and the controversy 

was delimited to programs Involving the distribution of prises to

contestants participating from their hemes. 110 F. Supp. 37k,

381.

b/ The actions were brought under $ kO2(a) of the Communications 

Act of 193k, k8 Stat. 1093, hl U.S.C. 5 kO2(a)j 28 U.S.C. H 1336, 

1398, 228U, 2321-5j and 5 10 of the Administrative Procedure Act, 

60 Stat. 2k3, 5 U.S.C. 5 1009. P.L. 901, 81st Cong., 2d Sess., 

6h Stat. 1129, 5 U.S.C. S 1031, has since changed the procedure

under § bO2(a), but Is Inapplicable to actions canmenced prior to

Its enactment.

no F. Supp. 37k.

U.S.



J/ The Commission is authorized by | 1*(1) of the Communications

Act to "make each rules and regulations, and issue such orders, as 

nay be necessary in the executions of its functions'1 j by I 303 (r) 

to "Make such rules and regulations and proscribe such restrictions 

and conditions, not inconsistent with law, as may be necessary to
-?*»<✓ £ («-)

carry out the provisions of this chapter"j by | 307(aMto grant
license renewals 7*

public convenience, Interest, or necessity *t2oi/

y^//cu / • C.

license for a violation of any regulation authorized by the Act.

\
\
\

\
\

\
**

Interest, convenience, or necessity^ standard for the Issuance of 

licenses would seem to Imply a requirement that the applicant be 

law-abiding. In any event, the standard Is sufficiently broad to 

permit the Commission to consider the applicant’s past or proposed 

violation of a federal criminal statute especially designed to bar 

certain conduct by operators of radio and television stations. 

And if this consideration is a proper one in individual cases, 

there is no reason why it may not be stated in advance by the 

Commission in interpretative regulations defining the prohibited 

conduct with greater clarity. See National Broadcasting Company 

v. United States, 319 U.S. l?0, 222-221* j cf. Southern Steamship 

Company v. National Labor Halations Board, 316 U.S. 31, 1*6-1*7. 

8/ A typical "lottery” is a scheme in which tickets are sold and 

prizes are awarded among the ticketholders by lot. See Stone v. 

Mississippi, 101 U.S. 811*. A typical "gift enterprise* dffers 

from this in that it involves the purchase of merchandise or 

other propertyj the purchaser receives, in addition to the 

merchandise or other property, a "free* chance In a drawing. See 

Homer v. United States, 11*7 U.S. 1*1*9. But whatever may be the 



factual differences between a "lottery", a "gift enterprise", and 

a "similar achene", the traditional testa of chance, prise, and 

consideration are applicable to each. We are aware of no decialon, 

federal or alate, which has distinguished among them on the basis 

of their legal elements.



which constitute "Chapter 61—Lotteries" of Title 18. Section

1305, added in 1950, exempts certain "fishing contest*" from the 

operation of the other four sections. Section 1301 prohibits the 

importing or transporting of lottery tickets; i 1302, the stalling 

of lottery tickets and related statter; i 1303, the participation 

in lottery schemes by postmasters and postal employees; and

§ 130U, the broadcasting of lottery information. These four 

sections use the same terminology—"any lottery, gift enterprise, 

or similar scheme offering prises dependent in whole or in part 

upon lot or chance". This language first appeared in the 1909 

amendments to the federal lottery laws. 35 Stat. 1129, 1130, 

1136. It was adopted verbatim in $ 316 of the Communications Act 

of 193U, which was the first federal statute to ban the broadcast

ing of lotteries. With only slight modifications not material 

here, § 316 became § 130h of the Criminal Code in the 19h8 revision 

of Title 18.

For the early history of lotteries in this country, see 

Spofford, Lotteries in American History, at p. 171 of the Annual 

Report of the American Historical Association for the Tear 1892, 

Sen, Mis. Doc. No. $7, 52d Cong., 2d Sees.



10/ See H.R. Rep. No. 28Mj, 51»t Cong., 1st Sees. (189O)j 3. Rep. 
/JU.

No. 1579> 51®t Cong., 1st Sees. (1890), S. Rap.^10, Part 1, 60th

Cong., 1st Sees. (1909)J H. R. Rep. No. 221, 72d Cong., 1st Sass.

(1932)j S. Rep. No. 56U, 72d Oong., 1st Sees. (1932)j 76 Cong.

Rec. 3767-3.



I
/ // Cases arising under the postal lottery laws (see note 7,

supra) appear to be uniform in requiring a "valuable" consideration

for a "lottery, gift enterprise, or similar scheme*. See Garden

City Chamber of Commerce, Inc., et al v. Wagner, 100 F. Supp. 769(F. P. A/. Y. }
192 F. 2d 2hO^^th Pi Bupps Post Publishing Co. v. Murray,

But of.230 FedT. 773 \($Aa^), certiorari denied, 2hl U.S. 675.

dictum in Brooklyn Dally Eagle v. Voorhles, 181 FedfS 579> 581-582 

(C.C. E.D.N.T.).

4^/ A leading case is Haughs v. Porter, 157 V*. H15> 161 S.E. 2^2.

Contra, Garden City Chamber of Commerce, Inc., et al v. Wagner,

100 F. Supp. 769A192 F. 2d'2hOp 10^ Wi Beppi 035* ^Fer ortM-eel 
is( • Foi*

commentary on the Maughs decision, see

and 80 U. of Pa. L. Rev. 7UUj Pickett,

Notes, 18 Va. L. Rev. U65

Contests and the Lottery

Laws, U5 Harv. L. Rev. 1196, 1206. 

£3/ E.g., Affiliated Enterprises, Inc. ▼. Waller, ho Del. 28,

5 A. 2d 2^7J Affiliated Enterprises, Inc, v. Pants, 86 F. 2d 597 

(CA 10)?^ Contra, e.g., Darlington Theatres ▼. Coker, 190 S.C. 202,
f

!
2 S.E. 2d 782, Affiliated Enterprises, Inc, v. Rock-Ola Mfg. Corp.,

23 F. Supp. 3 (N.D. Hl.).



lh/ Some of the programs Involved here (e.g., "Stop the Music", 

described In note 2, supra) do not even make this requirement* 

As a practical natter, however, few home contestants on a "give

away" program would be In a position to answer correctly the 

questions asked of them unless they listened to the program. The 

Commission*s brief states the matter succinctly: "Those who 

hope to win give the program their close attention."



MS/ In 19h9 the Solicitor ruled that material relating to "Stop the 

Music" (described in note 2, supra) would be nailable* In 195>O he 

ruled that material relating to a comparable contest oonducted on 

the program "Truth or Consequences" would be nailable* While 

earlier rulings on a "give-away" program called "Mufloo" had been 

to the contrary, the Solicitor in 19h9 informally advised that the 

material relating to the program would be mailable. . These 

unreported rulings were made part of the record below.

In accord with these rulings, the Solicitor in 19h7 had 

instructed local postmasters that at least "an expenditure of sub

stantial effort or time" was required in order to find an enterprise



stractions provided:

"In order for a prize scheme to be held in viola
tion of this section, it is necessary to show (in 
addition to the fact that the prises awarded by 
means of lot or chance) that the ’consideration* 
involves, for example, the payment of money for the 
purchase of merchandise, chance or admission tioket, 
or as payment on an account, or requires an expendi
ture of substantial effort or tine. On the other 
hand, if it is required merely that one^a name be

i ztore in order to be eligible for theregistered at a store in order to be c 
prise, consideration Is not deemed to be present.w

Postal Bulletin, Feb. 13, 19b7. The italicised language, supra,

was judicially confirmed in Garden City Chamber of Commerce, Inc.,
(e.». ------------------- —

«t al t. Wagner, 100 F. Supp. 769 £ 192 F.

(cX) <2). In 1953, on the basis of the Garden City case and the District

Court decision in this case, the Solicitor Issued new instructions

further narrowing the meaning of "an expenditure of substantial

time and effort".

& Apparently no

Postal Bulletin, June 1953

prosecutions have ever been Instituted under

either the former § 316 of the Communications Act or the present

§ 130h. of the Criminal Code. Tn a series of letters made pari

of the reoord below, the Chairman of the Commission in 19U0 urged

the Attorney General to institute criminal proceedings against a

number of stations because of their broadcasting of ’•give-away"

programs similar to those involved here. In response to each

letter, the Attorney General advised that "careful consideration

has been given to this matter and it has been concluded that no

action is warranted by this Department. ". nJ •
In a letter made part of the reoord below, the

the Commission in 19h3 urged the Senate Interstate

Chairman of

Commerce

Committee to approve a proposed amendment to S 316 of the Conmuni'

cations Act, later to become | 130U of the Criminal Code. The



JJRposed amendment would hare retained the existing language as
F-'' ri-’K-V-’ •. . . -*?

to "any lottery, gift enterprise, or similar scheme", but would

hare extended the prohibition to "any program which offers money, 

prizes, or other gifts to members of the radio audience (as 

distinguished from the studio audience) selected In whole or In
<gi/CA*

part by lot or chance". No action wase^psaaBtfty taken on the

Cf. United States ▼. Halseth, 3h2 U.S. 277, 280— /*
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[ ]

Mr. Chief Justice Warren delivered the opinion of the Court.

These cases are before us on direct appeal from the decision

of a three-Judge District Court in the Southern District of New York, 

enjoining the Federal Communications Commission from enforcing oertain 

v/ provisions in its rules relating to the- bwdoasilng-ef latfrjn'iuqfr

The question presented is whether the enjoined provisions correctly 

Interpret the scope of § 130li of the United States Criminal Code, 

which prohibits the broadcasting of "...any lottery, gift enterprise

or similar scheme, offering prizes dependent in whole or in part
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upon lot or chance.,.,"

The appellees are national radio and television broadcasting

X/X/ companies. They are, In addition, the licensee^ •€ radio and tele

vision stations

them broadcasts, over their own and affiliated stations, certain 

programs popularly known as "give-away" programs. Generally 

characteristic of this type of program Is the distribution of prizes 

to home listeners, selected wholly or in part on the basis of chance, 

as an award for correctly solving a given problem or answering a

question.

The rules challenged in this proceeding, §§ 3.192, 3»292, and

3,656 of the Commisslon's^Regulations, were designed to prevent the 

broadcast of such programs. The rules are identically worded and 

apply, respectively, to standard radio broadcasting (AM), FM radio 

broadcasting, and television broadcasting. Paragraph (a) of each 

rule provides that "An application for construction permit, license, 

renewal of license, or any other authorization for the operation of 

a broadcast station, will not be granted where the applicant proposes 

to follow or continue to follow a policy or practice of broadcast

ing...." programs of a sort forbidden by § 130k, Paragraph (b)
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Paragraph (b) provides that a program would fall within the ban

After promulgation of the roles, the present actions were

The District Court sustained the Commission’s general authority to

adopt such rules, and sustained paragraph (b)(1) as a correct

attempts to define the programs encompassed by paragraph (a).

such winner or winners are required to 
any money or thing of value or are required 
in their possession any product sold,

"(2) such winner or winners are required to be 
listening to or viewing the program in question on a 
radio or television receiver; or

if as a condition of 
or competing for such prise:

"(1) 
furnish 
to have 
manufactured, furnished or distributed by a sponsor
of a program broadcast on the station in question; or

Interpretation of S 1301*. But, over the dissent of Circuit Judge

"...if tn connection with such program a prise con
sisting of money or thing of value is awarded to 
any person whose selection is dependent in whole 
or in part upon lot or chance, 
winning

2/ 
brought by appellees to enjoin their enforcement by the Commission.

3

"(3) such winner or winners are required to 
answer correctly a question, the answer to which is 
given on a program broadcast over the station in 
question or where aid to answering the question 
correctly is given on a program broadcast over the 
station in question. For the purposes of this pro
vision the broadcasting of the question to be 
answered over the radio station on a previous program 
will be considered as an aid in answering the question 
correctly; or

"(U) such winner or winners are required to answer 
the phone in a prescribed manner or with a prescribed 
phrase, or are required to write a letter in a pre
scribed manner or containing a prescribed phrase, if 
the prescribed manner of answering the phone or writing 
the letter or the prescribed phrase to be used over the 
phone or in the letter (or an aid in ascertaining the 
prescribed phrase or the prescribed manner of answering 
the phone or writing the letter) is, or has been, 
broadcast over the station in question.”
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U

Clark, the court held that subdivisions (2), (3), and (U) of para

graph (b) were beyond the scope of $ 130h and hence Invalid. The 

court was of the view that § 130U applied only to contest programs 

V requiring contestants to contribute either money or something of

pecuniary value. We noted probable jurisdiction and consolidated

the cases for

Reduced to its simplest terms, the issue before us is whether

"give-away" program iwvelwtag himu penUPitpatlen constitutes a
ix

"lottery, gift enterprise, or similar scheme" prfccrlbed by § 130h.

If not, the enjoined provisions of the Commission’s rules can not 

be sustained.

All the parties agree that there are three essential elements

of a "lottery, gift enterprise, or similar scheme": (1) the dis

tribution of prizesj (2) according to chancej (3) for a considera-

tion. They also agree that prizes on MMh programs^are distributed

according to chance, but they fall out on the question of whether the 

home contestant furnishes the necessary consideration.

The Comission contends that there is such consideration; A

that these programs

"...are nothing, but age old lotteries in a slightly 
new form. The new form results from the fact that 
the schemes here are illicit appendages to legitl-
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mat* advertising. The classic lottery looked to 
advance cash payments by the participants as the 
source of profltj the radio give-away looks to the 
equally material benefits to stations and advertisers 
from an Increased radio audience to be exposed to 
advertising. ”

It contends that consideration In the form of money or a thing of 

value Is not essential, and that a commercial benefit to the pro

moter satisfies the consideration requirement:

"...Where a scheme of chance is successfully designed 
to reap profits for Its promoter, there will ultimately 
be consideration flowing from the participants, and it 
is of no consequence whether such consideration be 
direct or indirect. In either event, the gambling 
spirit—the lure of obtaining something for nothing or 
almost nothing—is exploited for the benefit of the 
promoter of the scheme."

As against this claim the appellees insist that something more is 

required than merely a benefit to the promoterj that the participa

tion of the home audience by listening to a broadcast does not 

constitute the necessary consideration.

Lotteries in this country have a history as long as that of

the nation itself. Today lotteries are condemned in all states— 

in thirty-seven by constitutional provision—as well as by the 

federal Government. But it was not always so. Thuj wui■wuiswff'in 

Amer! varr-oolenfes/^s early as 1612 SHbn one was authorized to aid the 

establishment of the Virginia colony. Expenses of the Revolution 

were in part defrayed by the proceeds of lotteries authorized by the
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Continental Congress. And as late as 1812, an Act of Congress 

authorised the City of Washington to finance public improvements 

through the proceeds of a lottery. Shortly thereafter, the tide of 

legislation changed. In 1827, an Act of Congress prohibited post>» 

masters from acting as agents for lottery offices and from receiv

ing "lottery schemes, circulars, or tickets" free of postage.

U Stat. 238. In 1868, It was made unlawful to send by mall "any 

letters or circulars concerning lotteries, so-called gift concerts 

or similar enterprises dTerlng prises of any kind or any pretext 

whatever." 1$ Stat. 1?6. In 1890, this language was changed to 

refer to "any lottery, so-called gift concert or other similar 

enterprise offering prizes depending upon lot or chance." 26 Stat.
I

U6£. In 1909, the lottery laws were strengthened by extending the 

prohibition to schemes depending "In whole or In part" upon lot or 

chance. 35 Stat. 1129, 1130, 1136. Against this background,

Congress In 193h enacted § 316 of the Federal Communications Act,

6/ 
later to become § 130U of the United States Criminal Code. Its

language was in large part adopted verbatim from the postal lottery 

statutes and must, of course, be given a like Interpretation.

We have no doubt of the Commission’s power, concurrently with 

the Department of Justice, to enforce § 130h. Indeed, the Commie-



■Ion would be remiss In its duties if it failed, in the exercise of 

its licensing authority, to aid in Implementing federal anti-lottery 

lgelslatlon. Enforcing such legislation is not an easy task. Law 

enforcement officers, federal and state, have been plagued with as 

many types of lotteries as the ingenuity of their promoters could 

devise In their efforts to circumvent the law. When their schemes 

reached the courts, the decision, of necessity, usually turned on 

whether the scheme, on its own peculiar facts, constituted a lottery 

So varied have been the techniques used by promoters to conceal the 

joint factors of prize, chance, and consideration, and so clever 

have they been in applying these techniques to feigned as well as 

legitimate business activities, that it has often been difficult to 

apply the decision of one case to the facts of another. *

And so it is here. We find no decisions precisely In point 

on the facts of the cases before us. However, we find that the deci 

slons in both federal and state courts invariably require, as an 

essential element of a lottery, a consideration flowing to the pro

moter from some or all of the contestants. The courts have defined 

consideration in various ways, but so far as we are aware none has 

ever held that a contestant’s listening at home to a radio or tele-

Reproduced From the Collections of the Manuscript Division, Library of Concress
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vision program satisfies the consideration requirement. Some courts 

have held that the requirement Is satisfied by a "raffle" scheme 

requiring a person to go to a store to register as a prerequisite

v
to participation in the drawing of a prise, and similarly by a 

"bank night" scheme giving free chances to persons who gather in 

front of a motion picture theatre In order that they might share in

a drawing held for the primary benefit of the paid patrons of

3/theatre. But such cases differ substantially from the cases 

us. To be eligible for a prize on a "give-away" program, not 

the

before

one

listener is required to purchase anything or pay an admission price 

or leave his home to visit the promoter*s plaoe of business; the only 

efort required for participation is listening.

We believe that it would be stretching the meaning of the 

statute to the breaking point to give it an interpretation that would 

make such programs a crime. Particularly is this true when for at 

least half a century the Post Office Department and the Department 

of Justice have given the words "lottery, gift enterprise or similar 

schemes" a contrary administrative interpretation. Thus the 

Solicitor of the Post Office Department has repeatedly ruled that 

the postal lottery laws do not preclude the mailing of circulars

----------- -----—A'rnwi—■ - -—— - ■-r.......... ~-iii------—-*-------
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advertising the very type of "give-away" program here under attack. 

Similarly, the Attorney General—charged directly with the enforce

ment of federal criminal laws—has refused to bring criminal action 

against broadcasters of "give-away" programs under either the former 

§ 316 of the Communications Act or the present § 130h of the Criminal 

Code. And In this very action, the Department of Justice has refused 

to join the Commission in appealing the decision below.

It is true, as contended by the Commission, that these are

not criminal cases, but it is a criminal statute that we must inter

pret. There cannot be one interpretation for the Federal Communica

tions Commission and another for the Department of Justice. If we 

should give § 130h the construction urged by the Commission, the 

same construction would apply in a criminal case. In view of the 

judicial and administrative interpretation of comparable legislation, 

we do not believe this construction would be justified.

It Is apparent that these so-called "give-away" programs have 

long been a matter of concern to the Federal Communications Commis

si onj that it believes these programs to be the old lottery evil' 

under a new gulsej and that they should be struck down as Illegal 

devices appealing to cupidity and the gambling spirit. It unsucces*-
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fully sought to have ths Department of Justice take criminal action 

against them. Likewise, without success, it urged Congress to amend 

the law to specifically prohibit them. The Commission now seeks 

to accomplish the same result through administrative regulations.

In doing so, the Commission has left the area of interpretation and 

has entered the area of legislation. Regardless of the doubts held 

by as to the social value of the programs here under consldera-

tion, the remedy^does not consist in distorting the scope of § 130U.

The Judgments are

AFFIRMED.

Reproduced From the Cnllrctinna . ..



Footnotes - Nos. 117-119

1/ 18 U.S.C, 5 130k (derived from former { 316 of the Communi ca

tions Act of 193h, U8 Stat. 106U, repealed by 62 Stat. 862)i

"Whoever broadcasts by means of any radio station 
for which a license is required by any law of the 
United States, or whoever, operating any such station, 
knowingly permits the broadcasting of, any advertise
ment of or information concerning any lottery, gift 
enterprise, or similar scheme, dfering prizes dependent 
In whole or in part upon lot or chance, or any list 
of the prizes drawn or awarded by means of any such 
lottery, gift enterprise, or scheme, whether said list 
contains any part or all of such prizes, shall be fined 
not more than $1,000 or Imprisoned not more than one 
year, or both.

"Each day»s broadcasting shall constitute a separate 
offense. "

2/ An example of a typical "give-away" program is "Sing It Again".

The program Is described in the complaint in No. 119 as follows:

"Performers sang a popular song and then repeated 

it but this time with parody lyrics describing some 
person, plaoe, event, or the like. Contestants, 
selected at random from phone books, were called on 
the telephone during the program. The contestants 
paid nothing in order to compete. They were asked 
to identify the person, place or event described by 
the parody lyrics which they heard over the radio. 
If the contestant answered oorrectly, he won a prize 
and then had a chance to identify a secret voice. 
The secret voice sang giving clues as to his or her 
Identity. Additional clues were also given on the 
program and on other programs. The person identify
ing the secrot voice won a main prize. The main 
prize was increased week by week until the proper 
identification was made.

"If the contestant failed to identify the person 
referred to in the parody lyrice he was given a 
prize of lesser value (hereinafter referred to as a 
’consolation prize*), and then another contestant In 
the studio, chosen by lot by the number on the stub 
of his admission ticket, was given the opportunity 
to answer and win a prize. He was awarded no prize 
If he answered Incorrectly. The contestant in the 
studio had no opportunity to try for the mystery 
voice main prizes. The studio contestants were 
admitted to the studio without charge and paid nothing 

x In order to compete."



2

3/ The action* were brought under ! UO2(a) of the Comunlcation* 

Act of 193U, h8 Stat. 1093, U7 U.S.C. i U02(a)j 28 U.S.C. S11336, 

1398, 228U, 2321-5j and § 10 of the Administrative Procedure Act, 

60 Stat. 2h3, 5 U.S.C. i 1009. P.L. 901, 81*t Cong., 2d Sees., 

6U Stat. 1129, 5 U.S.C. S 1031, ha* »lnc* changed th* procedure 

under § h02(a), but 1* Inapplicable to action* commenced prior to 

Its enactment.

b/ ___ U.S. ___ .

See Spofford, Lotteries In American History, at p. 171 of American 

Historical Association Report for 1892.

6/ See note 1, *upra.

A leading case Is Maugh* v. Porter, 157 Va. hl5, 161 S.E. 2h2.

Contra, Garden City Chamber of Conneroe, Inc., et al. ▼. Wagner,

100 F. Supp, 769, 192 F. 2d 21*0, 101* F. Supp. 235. For critical 

commentary on the Maugh* decision, see Notes, 18 Va. L. Rev. 1*65, 

80 U. of Pa. L. Rev. 7UU, and 1*5 Harv. L. Rev. 1206.

8/ E.g., Affiliated Enterprise*, Inc, v. Waller, 1*0 Del. 28,

5 A. 2d 257j Affiliated Enterprl***, Ino. v. Gantt, 86 F. 2d 597 

(CA 10^, Contra, e.g., Darlington TheatrA v. Coker, 190 S.C. 282, 

2 S.E. 2d 782j Affiliated Enterprise*, Inc, v. Rock-Ola Corp.,

23 F. Supp. 3 (N.D. Ill*).



February 16, 1954

MEMORANDUM BY THE CHIEF JUSTICE

Noe. 117-119 - FCC v. American Broadcasting Company

These are appeals from the decision of a three-judge court of the United

States District Court for the Southern District of New York, enjoining and re

straining the FCC from enforcing certain of its rules interpreting and applying 

by regulations to the radio broadcasting industry the federal criminal statute 

prohibiting the broadcasting of information concerning lotteries, gift enterprises 

or similar schemes.

The activities of all the respondent radio and television broadcasting 

companies are nationwide in scope. In the course of their business, each of 

them conducts certain programs popularly known as "give away" programs (note 

showing one of each of the three types). The rules of the Commission, enforce

ment of which wZSe enjoined by the lower court were designed to prevent such

programs as being 1304, upon which they were

based and which reads as follows:

[QUOTE]

The Commission in its rules 2, 3, 4 (of Paragraph B)

dated August 18, 1949, provided -

[<QUOTE ]

Reproduced From the Collw*tM„a nt m________ ■ . . .



"Whether subdivisions 2. 3 and 4 of Paragraph (B) of the 
rules, which delineate the element of lottery consideration in 
terms of required or induced attention to radio or television 
programs, constitute a correct interpretation of 18 U.S. C. 1304. " 
Appellants Brief, p. 3.

Reduced to its simplest terms, the question is whether the so-called

"give away' programs, heretofore mentioned, fall within the definition of 

"lotteries ? gift enterprises and other similar schemes/ proscribed for broad

casting by the criminal statute. (18 U.S. C. 1304)

Both parties agree that in order to have a lottery, it is essential to have 

(1) distribution of prizes; (2) according to chance; (3) for a consideration. They

'th-,
also agree that in the case of these programs, prizes are distributed according 

to chance, but they fall out on the question of whether consideration flows from 

the radio listener before he can participate in the prizes.

The Commission contends that there is such consideration; that these 

programs -

"... are nothing but age old lotteries in a slightly new form. 
The new form results from the fact that the schemes here are 
illicit appendages to legitimate advertising. The classic lottery 
looked to advance cash payments by the participants as the 
source of profit; the radio give-away looks to the equally material 
benefits to stations and advertisers from an increased radio 
audience to be exposed to advertising." (Appellants Brief, p. 21. )
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It contends that consideration in the form of money or a thing of value

is not a prerequisite of a lottery or similar scheme under the statute, and that

io cnnoidrratiMi~>faih—»iin a benefit to the promoter^ because -

"... Where a scheme of chance is successfuly designed to 
reap profits for its promoter, there will ultimately be considera
tion flowing from the participants, and it is of no consequence 
whether such consideration be direct or indirect. In either event 
the gambling spirit - the lure of obtaining something for nothing 
or almost nothing - is exploited for the benefit of the promoter 
of the scheme. "

In these cases, it is claimed by the Commission that the act of listening

to a broadcast of a "give away" program or viewing it on television constitutes

the "price" or "valuable consideration" which is an essential element of a lottery.

Respondent^ contend that the term "consideration" as applied to lotteries

by the courts implies something of substantial value, and that the requirement

for •*participation•, of listening in one's own home to a broadcast does not constitute 

such consideration.

In this country, lotteries have had a history as long as^the nation itself.

They were common in the American colonie^as far back as 1612 wi&En one was 

authorized to help in the establishment of the Virginia colony 

adoption of the Constitution many were organized for public purposes. As late 

as 1812, an act of Congress authorized the City of Washington to finance certain

of its public improvements through the proceeds of a lottery. Shortly thereafter, 



the tide of legislation changed. In 1827, an act of Congress prohibited post

masters from acting as agents for lottery offices and from receiving "lottery

A
schemes, circulars, or tickets free of postage.• 4 Stat. 238 § 6.

In 1868, it was made unlawful to send by mail "any letters or circulars con

cerning lotteries, so-called gift concerts or similar enterprises offering prizes 

of any kind or any pretext whatever. " 15 Stat. 194, 196.

Four yrar« Liter. Gnngrcas prohibited th a mailing of lettoro or circularo

nnnre-rning illegal an .U..p.;r-nr

1-7-Stat,—283,—W>2. In 1890, 26 Stat. 465, the law was amended to preclude 

newspapers from containing "any advertisement of any lottery or gift enterprise 

of any kind offering prizes depending upon lot of chance" (Section 1); and the 

general language prohibiting use of the mails was changed to refer to "any lottery, 

so-called gift concert or other similar enterprise offering prizes depending upon 

lot or chance. " (Section 1)

In 1909, the penal laws were codified and strengthened by including all

schemes savoring of a lottery where the scheme depended "in whole or in part"
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Most states by constitutional provisions and all states by statute now 

prohibit lotteries, and it is commendable of the Federal Communications Commis

sion to endeavor to implement the federal law prohibiting them/^ It is not an easy 

task. Law enforcement officers, federal and state, have been plagued with as many 

types of lottery as the ingenuity of their promoters could achieve in their efforts 

to circumvent the law. When the schemes initiated by them reached the courts, 

the decision, of necessity, usually turned on whether the scheme, op its own 

peculiar facts, constituted a lottery. So varied have promoters been in their 

techniques to conceal the joint factors of prize, chance, and consideration, 

and so ingenious in applying those techniques to either feigned or otherwise 

legitimate business activities that it has often been difficult to apply the decision

of one case to the facts of another. iur-tlwsemrasea. We find no 

case# precisely in pointy However, we find that iwwW. the casesA#tee courts 

hold that in order to support the finding of a lottery, there must be a prize, dis

tributed by chance, for a consideration from some or all of the participants.

Most of the cases hold that when the words, "lottery, gift enterprise or other 

similar schemes, " are used together in a statute, "gift enterprises" and "other 

schemes" are construed as^synonymous with "lottery", and must the same

ingredients to be illegal.



Because lotteries are now considered by the Federal Government 

and mwct state governments to be against public policy as inciting the gambling 

spirit and reducing large numbers of people to poverty and depravity, statutes 

prohibiting them are given as liberal a construction as can be given to a criminal

statute. [CASES] However, the three elements of

prize, chance and consideration^ The courts have defined consideration in 

various ways, but so far as we are aware none have ever held that the require

ment of listening to a broadcasted program in one's own home as a prerequisite 

to participation in the "give away" program is the kind of consideration essential 

to constitute the giving of prizes by chance a lottery. Some courts have held that 

requiring a person to go to a store to register as a prerequisite to participation 

in the drawing of a prize is a consideration,' [CASES] and that the giving of 

chances to people who gather in front of a moving picture house in order that 

they might share in a drawing held for the primary benefit of the paid patrons of 

the theater does not relieve the scheme of its character as a lottery, [CASES] 

but these classes of cases differ substantially from the instant cases wherein 

nothing is sold through the program, and the only effort required for participation 

is listening.



We believe that it would be stretching the meaning of the statute to

the breaking point to give it an interpretation that would make such programs

a crime. Particularly is this true when for at least half a century the Post Office

Department and the Department of Justice have given the words, "lottery,

gift enterprise or similar schemes, " a contrary administrative interpretation.

It is true, as contended by the Commission, that these are not criminal

cases, but it is asking this Court to interpret the language of a criminal statute.

If we should give the statute the construction contended for by the Commission,

the same construction would apply in a criminal case. This we believe would

not be justified.

It is apparent from the briefs and argument of counsel that these so-called

"give-away" programs have, for many years, been a matter of concern to the

Federal Communications Commission; that it believes these programs to be

the old lottery evil under a new guise; and that they should be struck down as

illegal devices appealing to the cupidity and the gambling spirit of the people.

It unsuccessfully sought to have the Post Office Department and the Department

of Justice declare such programs illegal and subject to the criminal law. Like- 

wise, without success, it urged Congress to amend the law to^prohibit them.

fa
If Congress should determine it hs^in the public interest that nothing of value

Should be given away in broadcasts, or that the methods of doing so should be



curtailed, it could undoubtedly do so as a regulation of commerce; but it

has not done so. Qa ♦hsijottmuchanri f the language of the criminal statute against

lotteries should not be distorted to accomplish that result merely because the

Federal Communications Commission questions the social values inherent in the

programs here under consideration.

The judgments are

AFFIRMED.
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criminal cases, but it is asking thia Court to interpret the language 

of a criminal statute. If we should give the statute the construc

tion contended for by the Commission, the same construction would apply 

in a criminal case. This we believe would not be justified.

It is apparent that these so-called ’’give-away” programs have, 

for many years, been a matter of concern to the Federal Communications 

Commission} that it believes these programs to be the old lottery 

evil under a new guisej and that they should be struck down as illegal 

and subject to the criminal law. Likewise, without success, it urged 

Congress to amend the law to specifically prohibit them. In view of 

this refusal to act, as well as of the judicial and administrative 

interpretations given to existing laws, the language of the criminal 

statute against lotteries should not be distorted to accomplish that 

result, regardless of the doubts held by many as to the social value 

of the programs here under consideration.

The judgments are

AFFIRMED.
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graph (b) war* beyond the scope of $ 130h and hence Invalid* The 

court was of the view that $ 130h applied only to oontest programs 

requiring contestants to contribute either money or something of 

pecuniary value. We noted probable Jurisdiction and consolidated

h/ 
the cases for argument.

Reduced to Its simplest terms, the Issue before us is whether 

a ’’give-away" program Involving home participation constitutes a 

"lottery" proscribed by § 130h. If not, the enjoined provisions 

of the Commission’s rules can not be sustained.

All the parties agree that there are three essential elements 

of a lotteryt (1) the distribution of prizesj (2) according to 

chancej (3) for a WMM. consideration. They also agree that 

prizes on such programs are distributed according to chance, but they 

fall out on the question of whether consideration flows from the 

home contestant.

The Commission contends that there is such constderation^ that 

these programs

"...are nothing but age old lotteries in a slightly
new form. The new form results from the fact that

Reproduced From the Collections of the Manuscript Division, Library of Conans.
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PT‘
the schemes here are illicit appendages to leglV* 
Iwata advertising. The classic lottery looked to 
advance cash payments toy the participants as the 
souroe of profitj the radio give-away looks to the 
equally suiterial benefits to stations and advertisers 
from an Increased radio audience to be exposed to 
advertising.”

It contends that consideration In the form of Money or a thing of 

value Is not essential, and that a commercial benefit to the pro

moter satisfies the consideration requirement!

"...Where a scheme of chance is successfully designed 
to reap profits for Its promoter, there will ultimately 
be consideration flowing from the participants, and it 
Is of no consequence whether such consideration be 
direct or indirect. In either event, the gambling 
spirit—the lure of obtaining something for nothing or 
almost nothing—is exploited for the benefit of the 
promoter of the scheme."

As against this claim the appellees insist that something more is

required than merely a benefit to the promoter) that the "participa

tion" of the home audience by listening to a broadcast does not 

constitute the necessary consideration.

Lotteries in this country have a history as long as that of

the nation Itself Today lotteries are condemned in every state

and by the federal Government as against public policy for inciting 

the gambling spirit and reducing large numbers of people to poverty. 

But it was not always so. They were common in American colonies 

as early as 1612 when one was authorised to aid the establishment

of the Virginia colony. Expenses of the Revolution were in part



defrayed by the proceeds of lotteries authorised by the Continental 

Congress. Even after the adoption of the Constitution, many lot* 

teries were organised for public purposes. As late as 1812, an 

Act of Congress authorised the City of Washington to finance public 

Improvements through the prooeeds of a lottery. Shortly thereafter, 

the tide of legislation changed. In 1827, an Act of Congress pro

hibited postmasters from acting as agents for lottery offices and 

from receiving "lottery schemes, circulars, or tickets" free of 

postage. U Stat. 238. In 1868, It was made unlawful to send by 

mall "any letters or circulars concerning lotteries, so-called gift 

concerts or similar enterprises offering prises of any kind or any 

pretext whatever." 1$ Stat. 196. In 1890, this language was changed 

to refer to "any lottery, so-called gift ooncert or other similar 

enterprise offering prises depending upon lot or chance." 26 Stat. 

h6$. In 1909, the lottery laws were strengthened by extending the 

prohibition to schemes depending "In whole or In part" upon lot or 

chance. 35 Stat. 1129, 1130, 1136. Against this background,
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We have no doubt of the Commission's power, concurrently with 

the Department of Justice, to enforce § 130h. Indeed, the Commis

sion would be remiss in its duties if it failed, in the exercise of 

its licensing authority, to aid in implementing the federal prohibi

tion of lottery broadcasts. Enforcing not an

easy task. Law enforcement officers, federal and state, have been 

plagued with as many types of lotteries as the ingenuity of their 

promoters could produce in their efforts to circumvent the law.

When their schemes reached the courts, the decision, of necessity, 

usually turned on whether the scheme, on Its own peculiar facts, 

constituted a lottery. So varied have been the techniques used by 

promoters to conceal the joint factors of prize, chance, and consider

ation, and so ingenious have they been in applying these techniques 

to feigned as well as legitimate business activities, that ifi. has 

often been difficult to apply the decision of one case to the facts 

of another.

And so it is here. We find no decisions precisely in point on 

the facts of the cases before U3, However, we find that the decisions 

In both federal and state courts invariably require, as an essential 

element of a lottery, a consideration flowing to the promoter from

Reproduced From the Collections of the Manuscript Division, Library of Congress
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some or all of the contestants The courts have defined considers-

4 on in various ways, but so far as we are aware none has ever held

that a contestant’s listening at home to a radio or television

program satisfies the consideration requirement. Some courts have

held that the requirement is satisfied by a scheme requiring a person

to

in

go to a store to register as a prerequisite to participation 

the drawing of a prize, and similarly by a scheme giving chances

to persons who gather in front of a motion picture theatre In order

that they might share in a drawing held for the primary benefit of

&
of the theatre. But such cases differ substantially 'the pai d patrons

from the instant cases Therein no contestant is required to purchase

a product or pay an admission price or leave his home to visit the

promoter’s place of businessj the only effort required for parti cipa-

tion is listening.

We believe that it would

to the breaking point to give

be stretching the meaning of the statute 

it an interpretation that would make

such programs a crime. Particularly is this true when for at least

half a century the Post Office Department and the Department of

Justice have given the words "lottery, gift enterprise or similar

Reproduced From the Collections of the Manuscript Division, Library of Con™
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Stat. 238. § 6.

In 1868. it was made unlawful to send by mail "any letters or circulars con

cerning lotteries, so-called gift concerts or similar enterprises offering

prizes of any kind or any pretext whatever. " 15 Stat. 194, 196.

Four years later, Congress prohibited the mailing of letters or circulars

concerning illegal "lotteries, so-called gift concerts or other similar enterprises*

17 Stat. 283, 302. In 1890, 26 Stat. 465* The law was amended 

to^eaclude newspapers from containing "any advertisement of any lottery or 

gift enterprise of any kind offering prizes depending upon lot or chance (Section 1); 

Wsd the general language prohibiting use of the mails was changed to refer to"any 

lottery, so-called gift concert or other similar enterprise offering prizes depend-

ing upon lot or chance. " (Section 1)
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chance. " (Section 1)ing upon lot or

any adveytise

r '

prizes of any kind or any pretext whatever. " 15 Stat. 194, 196.

rr '• f

the tide of legislation changed. In 1827, an act of Congress prohibited post

masters from acting as agents for lottery offices and from receiving "lottery 

schemes, circulars, or tickets free of postage. " 4 Stat. 238, §6.

In 1868, it was made unlawful to send by mail "any letters or circulars con

cerning lotteries, so-called gift concerts or similar enterprises offering

Four years later, Congress prohibited the mailing of letters or circulars 

concerning illegal "lotteries, so-called gift concerts or other similar enterprises «

17 Stat. 283, 302. In 1890, 26 Stat. 465* The law was amended

to/lnnclude newspapers from containing "any advertisement of any lottery or 

gift enterprise of any kind offering prizes depending upon lot or chance (Section 1);

WS»d the general language prohibiting use of the mails was changed to refer to"any 

lottery, so-called gift concert or other similar enterprise offering prizes depend- 

e it a p

tfgrrt upon lot or chance."similar enterprise offeiing prlggy

offense totfrin^ into the U

ery, sg^-called g
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Because lotteries are now considered^to be against public policy as in- V

citing the gambling spirit and reducing large numbers of people to poverty and 

depravity, ttaa^ are given as liberal a construction as can be given to a criminal 

statute. However, they have always required the three elements of prize, chance

and consideration. The courts have defined consideration in various ways, but 

so far as we are aware none have ever held that listening to a broadcasted pro-
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giving of prizes by chance a lottery. Some courts have held that requiring a person
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and consideration. The courts have defined consideration in various ways, but 
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In 1909, the penal laws were codified and strengthened by including

all schemes savoring of a lottery where the scheme depended "in whole or

in part" upon lot or chance.

wM4aujU$ilM^lotteries, and dEt**

yiw enforcement officers, federal and state, have been plagued,with.as many 

Um

types of lottery as the ingenuity of their promoters could achieve^ When the

initiated by them reached the courts, the
fl 
decision^wBB usually^whether

——
the scheme, on its own peon la r facts',’ constituted a '.".tt c wnrri- _Ug!ft

w

o nymous^ jy.ith-bfc

Because lotteries are now considered^to be against public policy as in-

citing the gambling spirit and reducing large numbers of people to poverty and 

depravity, ttaap are given as liberal a construction as can be given to a criminal 

statute. However, they have always required the three elements of prize, chance

and consideration. The courts have defined consideration in various ways, but

so far as we are aware none have ever held that listening to a broadcasted pro- 
» . . . y

gram in one's own home.is the kind of consideration essential to constitute the8 A

giving of prizes by chance a lottery. Some courts have held that requiring a person



to go to a store to regiate^wr the drawing of a prise is a consideration, and 

that the giving of chances to people who gat in front of a moving picture house^a 

share in a drawing held for the primary benefit of th^patrons of the theater

does not relieve the scheme of its character as a lottery, but Ssx^ class^of* cases 

differ/ substantially from the instant cases where nothing is sold through the 

program, and the only effort required for participation is listening.

We believe that it would be stretching the meaning of the statute to the 

breaking point to give it sssii an interpretation^ Particularly is this true when for 

►f~half a century the^Post Office Department and the Department of Justice have 

given the words, "lottery, gift enterprise or similar schemes," xusaSCJSS^e

It is true feteart the Commission•iaase^anillllli I1J1U-1 LJlrntaari piuuteuiisn, A

but it ^interpreting the language of a criminal statute. If thaasnanart^give^ the

wsss^smSmmm^ contended for by the Commission tha^MemsisteMfeJsnnnswify

u ^HIWI U 1 11 rtf

This we believe would not

be justified.

It is apparent from the briefs and argument of counsel that these so-called

give-away programs have, for many years, been a

Federal Communications Commission^ i

matter of concern to the



^^s ought n the Post Office Department and the Department of Justice

declare such programs illegal and subject to the criminal law.
lydite-

wise without success, it urged Congress to amend the law to prohibit them.

If Congress should determine it is in the public interest that nothing of value

could be given away in

done so4 said the language of the criminal statute against lotteries should not be

merely because the Federal Communications Commission ques-

tions the* social values inherent in

The judgments are

AFFIRMED.
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