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May 6, 1954

Honorable Earl Warren 
Chief Justice
United States Supreme Court 
Washington, D. C.

Dear Chief Justice:

This week the Court announced a decision of far- 
reaching importance and one in which I am personally 
interested. I have followed the matter for some time. 
The attached clipping is with reference to the decision 
to which I refer.

I would very much appreciate having a 
decision for my own study and information.

copy of this

Sincerely,

Dennis Chavez
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With beat wishes.

Siacerely,

'./<•-»•,»i3 (Jrfcv*;;, ;;..• . ^Y

\

It was good to see you and KArs, Chavez at the reception last week.
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SUPREME COURT OF THE UNITED STATES

No. 406.—October Term, 1953.

Pete Hernandez, 
Petitioner, 

v.
The State of Texas.

On Writ of Certiorari to the 
Court of Criminal Appeals 
of the State of Texas.

[May 3, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

The petitioner, Pete Hernandez, was indicted for the 
murder of one Joe Espinosa by a grand jury in Jackson 
County, Texas. He was convicted and sentenced to life 
imprisonment. The Texas Court of Criminal Appeals 
affirmed the judgment of the trial court. — Tex. Crim. 
Rep.---- , 251 S. W. 2d 531. Prior to the trial, the peti
tioner, by his counsel, offered timely motions to quash 
the indictment and the jury panel. He alleged that per
sons of Mexican descent were systematically excluded 
from service as jury commissioners,1 grand jurors, and 
petit jurors, although there were such persons fully 

1 Texas law provides that at each term of court, the judge shall 
appoint three to five jury commissioners. The judge instructs these 
commissioners as to their duties. After taking an oath that they will 
not knowingly select a grand juror they believe unfit or unqualified, 
the commissioners retire to a room in the courthouse where they select 
from the county assessment roll the names of 16 grand jurors from 
different parts of the county. These names are placed in a sealed 
envelope and delivered to the clerk. Thirty days before court meets, 
the clerk delivers a copy of the list to the sheriff who summons the 
jurors. Vernon’s Tex. Code Crim. Proc., 1948, Arts. 333-350.

The general jury panel is also selected by the jury commission. 
Vernon’s Tex. Civ. Stat., 1942, Art. 2107. In capital cases, a special 
venire may be selected from the list furnished by the commissioners. 
Vernon’s Tex. Code Crim. Proc., 1948, Art. 592.
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qualified to serve residing in Jackson County. The peti
tioner asserted that exclusion of this class deprived him, 
as a member of the class, of the equal protection of the 
laws guaranteed by the Fourteenth Amendment of the 
Constitution. After a hearing, the trial court denied the 
motions. At the trial, the motions were renewed, further 
evidence taken, and the motions again denied. An alle
gation that the trial court erred in denying the motions 
was the sole basis of petitioner’s appeal. In affirming 
the judgment of the trial court, the Texas Court of Crim
inal Appeals considered and passed upon the substantial 
federal question raised by the petitioner. We granted 
a writ of certiorari to review that decision. 346 U. S. 811.

In numerous decisions, this Court has held that it is a 
denial of the equal protection of the laws to try a de
fendant of a particular race or color under an indictment 
issued by a grand jury, or before a petit jury, from which 
all persons of his race or color have, solely because of that 
race or color, been excluded by the State, whether acting 
through its legislature, its courts, or its executive or ad
ministrative officers.1 Although the Court has had little 
occasion to rule on the question directly, it has been 
recognized since Strauder v. West Virginia, 100 U. S. 303, 
that the exclusion of a class of persons from jury service 
on grounds other than race or color may also deprive a 
defendant who is a member of that class of the consti
tutional guarantee of equal protection of the laws.’ The 
State of Texas would have us hold that there are only two 
classes—white and Negro—within the contemplation of 
the Fourteenth Amendment. The decisions of this Court 

»See Carter v. Texas, 177 U. 8. 442, 447.
’"Nor if a law should be passed excluding all naturalized Celtic 

Irishmen [from jury service], would there be any doubt of its incon
sistency with the spirit of the amendment.’’ 100 U. 8., at 308. Cf. 
American Sugar Refining Co. v. Louisiana, 179 U. 8. 89, 92.
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do not support that view? And, except where the ques
tion presented involves the exclusion of persons of 
Mexican descent from juries,® Texas courts have taken a 
broader view of the scope of the equal protection clause?

Throughout our history differences in race and color 
have defined easily identifiable groups which have at 
times required the aid of the courts in securing equal 
treatment under the laws. But community prejudices 
are not static, and from time to time other differences from 
the community norm may define other groups which need 
the same protection. Whether such a group exists 
within a community is a question of fact. When the 
existence of a distinct class is demonstrated, and it is 
further shown that the laws, as written or as applied, 
single out that class for different treatment not based 
on some reasonable classification, the guarantees of 
the Constitution have been violated. The Fourteenth 
Amendment is not directed solely against discrimination 
due to a “two-class theory”—that is, based upon differ
ences between “white” and Negro.

As the petitioner acknowledges, the Texas system of 
selecting grand and petit jurors by the use of jury com
missions is fair on its face and capable of being utilized 

4 See Truax v. Raich, 239 U. S. 33; Takahatki v. Fish A Game 
Committion, 334 U. S. 410. Cf. Hirabayathi v. United Statet, 320 
U. S. 81, 100: “Distinctions between citisens solely because of their 
ancestry are by their very nature odious to a free people whose 
institutions are founded upon the doctrine of equality."

* Sanches v. State, 147 Tex. Crim. Rep. 436, 181 3. W. 2d 87; 
Salazar v. State, 149 Tex. Crim. Rep. 260, 193 3. W. 2d 211; Sanches 
v. State, 243 3. W. 2d 700.

• In Juaret v. State, 102 Tex. Crim. Rep. 297, 277 8. W. 1091, the 
Texas court held that the systematic exclusion of Roman Catholics 
from juries was barred by the Fourteenth Amendment. In Clifton v. 
Puente, 218 8. W. 2d 272, the Texas court ruled that restrictive cove
nants prohibiting the sale of land to persons of Mexican descent were 
unenforceable.
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without discrimination? But as this Court has held, the 
system is susceptible to abuse and can be employed in a 
discriminatory manner.’ The exclusion of otherwise 
eligible persons from jury service solely because of their 
ancestry or national origin is discrimination prohibited 
by the Fourteenth Amendment. The Texas statute 
makes no such discrimination, but the petitioner alleges 
that those administering the law do.

The petitioner’s initial burden in substantiating his 
charge of group discrimination was to prove that persons 
of Mexican descent constitute a separate class in Jackson 
County, distinct from “whites.” • One method by which 
this may be demonstrated is by showing the attitude 
of the community. Here the testimony of responsible 
officials and citizens contained the admission that resi
dents of the community distinguished between “white” 
and “Mexican.” The participation of persons of Mexican 
descent in business and community groups was shown to 
be slight. Until very recent times, children of Mexican 
descent were required to attend a segregated school for 
the first four grades.1* At least one restaurant in town 
prominently displayed a sign announcing “No Mexicans 
Served.” On the courthouse grounds at the time of the

1 Smith v. Texas, 311 U. S. 128,130.
8 Smit A v. Texas, supra, note 7; Hill v. Texas, 316 U. S. 400; 

Cassell v. Texas, 339 U. 8. 282; Ross v. Texas, 341 U. 8. 918.
* We do not have before us the question whether or not the Court 

might take judicial notice that persons of Mexican descent are there 
considered as a separate class. See Marden, Minorities in American 
Society; McDonagh <fc Richards, Ethnic Relations in the United 
States.

10 The reason given by the school superintendent for this segrega
tion was that these children needed special help in learning English. 
In this special school, however, each teacher taught two grades, while 
in the regular school each taught only one in most instances. Most 
of the children of Mexican descent left school by the fifth or sixth 
grade.
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hearing, there were two men’s toilets, one unmarked, and 
the other marked “Colored Men” and “Hombres Aqui” 
(“Men Here”). No substantial evidence was offered to 
rebut the logical inference to be drawn from these facts, 
and it must be concluded that petitioner succeeded in his 
proof.

Having established the existence of a class, petitioner 
was then charged with the burden of proving discrimina
tion. To do so, he relied on the pattern of proof estab
lished by Norria v. Alabama, 294 U. S. 587. In that case, 
proof that Negroes constituted a substantial segment of 
the population of the jurisdiction, that some Negroes 
were qualified to serve as jurors, and that none had been 
called for jury service over an extended period of time, 
was held to constitute prima facie proof of the systematic 
exclusion of Negroes from jury service. This holding, 
sometimes called the “rule of exclusion,” has been ap
plied in other cases,* 11 and it is available in supplying proof 
of discrimination against any delineated class.

11 See note 8, supra.
11 The 1950 census report shows that of the 12,910 residents of 

Jackson County, 1,865, or about 14% had Mexican or Latin American 
surnames. U. 9. Census of Population, 1950, Vol. II, pt. 43, p. 180; 
id., Vol. IV, pt. 3, c. C, p. 45. Of these 1,865, 1,738 were native bom 
American citizens and 65 were naturalised citizens. Id., Vol. IV, 
pt. 3, c. C, p. 45. Of the 3,754 males over 21 years of age in the 
County, 408, or about 11% had Spanish surnames. Id., Vol. II, 
pt. 43, p. 180; id., Vol. IV, pt. 3, c. C, p. 67. The State challenges 
any reliance on names as showing the descent of persons in the 
County. However, just as persons of a different race are dis
tinguished by color, these Spanish names provide ready identification 
of the members of this class. In selecting jurors, the jury commis
sioners work from a list of names.

The petitioner established that 14% of the population 
of Jackson County were persons with Mexican or Latin 
American surnames, and that 11% of the males over 21 
bore such names.1* The County Tax Assessor testified 
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that 6 or 7 percent of the freeholders on the tax rolls of 
the County were persons of Mexican descent. The State 
of Texas stipulated that “for the last twenty-five years 
there is no record of any person with a Mexican or Latin 
American name having served on a jury commission, 
grand jury or petit jury in Jackson County.” w The 
parties also stipulated that “there are some male persons 
of Mexican or Latin American descent in Jackson County 
who, by virtue of being citizens, freeholders, and having 
all other legal prerequisites to jury service, are eligible 
to serve as members of a jury commission, grand jury 
and/or petit jury.” 14

«R. 34.
’♦ R. 55. The parties also stipulated that there were no persons 

of Mexican or Latin American descent on the list of talesmen. R. 83. 
Each item of each stipulation was amply supported by the testimony 
adduced at the hearing.

The petitioner met the burden of proof imposed in 
Norris v. Alabama, supra. To rebut the strong prima 
facie case of the denial of the equal protection of the laws 
guaranteed by the Constitution thus established, the 
State offered the testimony of five jury commissioners 
that they had not discriminated against persons of Mexi
can or Latin American descent in selecting jurors. They 
stated that their only objective had been to select those 
whom they thought were best qualified. This testimony 
is not enough to overcome the petitioner’s case. As the 
Court said in Norris v. Alabama:

“That showing as to the long-continued exclusion of 
negroes from jury service, and as to the many ne
groes qualified for that service, could not be met by 
mere generalities. If, in the presence of such testi
mony as defendant adduced, the mere general as
sertions by officials of their performance of duty 
were to be accepted as an adequate justification for 
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the complete exclusion of negroes from jury service, 
the constitutional provision . . . would be but a 
vain and illusory requirement.” ”

The same reasoning is applicable to these facts.
Circumstances or chance may well dictate that no per

sons in a certain class will serve on a particular jury or 
during some particular period. But it taxes our credulity 
to say that mere chance resulted in there being no mem
bers of this class among the over six thousand jurors 
called in the past 25 years. The result bespeaks discrim
ination, whether or not it was a conscious decision on 
the part of any individual jury commissioner. The 
judgment of conviction must be reversed.

To say that this decision revives the rejected contention 
that the Fourteenth Amendment requires proportional 
representation of all the component ethnic groups of the 
community on every jury ’• ignores the facts. The peti
tioner did not seek proportional representation, nor did 
he claim a right to have persons of Mexican descent sit 
on the particular juries which he faced.” His only claim 
is the right to be indicted and tried by juries from which 
all members of his class are not systematically excluded— 
juries selected from among all qualified persons regardless 
of national origin or descent. To this much, he is entitled 
by the Constitution.

Reverted.

‘•294U. 8., at 598.
’•See Akim v. Texat, 325 U. 8. 398, 403; Cattell v. Texat, 339 

U. 8. 282, 288-287.
,T See Akim v. Texat, tupra, note 16, at 403.
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The Chief Justice

No. 406 - Hernandez v. Texas.

Dear Chief:

I agree.

R.H.J.
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SUPREME COURT OF THE UNITED STATES

No. 406.—October Term, 1953.

Pete Hernandez, 
Petitioner, 

v.
The State of Texas.

On Writ of Certiorari to the 
Court of Criminal Appeals 
of the State of Texas.

[May —, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

The petitioner, Pete Hernandez, was indicted for the 
murder of one Joe Espinosa by a grand jury in Jackson 
County, Texas. He was convicted and sentenced to life 
imprisonment. The Texas Court of Criminal Appeals 
affirmed the judgment of the trial court. — Tex. Crim. 
Rep. —, 251 S. W. 2d 531. Prior to the trial, the peti
tioner, by his counsel, offered timely motions to quash 
the indictment and the jury panel. He alleged that per
sons of Mexican descent were systematically excluded 
from service as jury commissioners,1 grand jurors, and 
petit jurors, although there w?re such persons fully

1 Texas law provides that at each term of court, the judge shall 
appoint three to five jury commissioners. The judge instructs these 
commissioners as to their duties. After taking an oath that they will 
not knowingly select a grand juror they believe unfit or unqualified, 
the commissioners retire to a room in the courthouse where they select 
from the county assessment roll the names of 16 grand jurors from 
different parts of the county. These names are placed in a sealed 
envelope and delivered to the clerk. Thirty days before court meets, 
the clerk delivers a copy of the list to the sheriff who summons the 
jurore.~Vemon’s Tex. Co<telPrinf)Proc., 1948, Arts. 333-350.

The general jury panel is also selected by the jury commission. 
Vernon’s Tex. Civ. Stat., 1942, Art. 2107. In capital cases, a special 
venire may be selected from the list furnished by the commissioners. 
Vernon’s Tex. Code Crim. Proc., 1948, Art. 592.
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the complete exclusion of negroes from jury service, 
the constitutional provision . . . would be but a 
vain and illusory requirement.” 13

« 294 U. 8., at 598.
1#8ee Akins v. Texas, 325 U. S. 398, 403; Cassell v. Texas, 339

U. 8. 282,286-287.
17 See Akins v. Texas, supra, note 16, at 403.

The same reasoning is applicable to these facts.
Circumstances or chance may well dictate that no per

sons in a certain class will serve on a particular jury or 
during some particular period. But it taxes our credulity 
to say that mere chance resulted in there being no mem
bers of this class among the over six thousand jurors 
called in the past 25 years. The result bespeaks discrim
ination, whether or not it was a conscious decision on 
the part of any individual jury commissioner. The 
judgment of conviction must be reversed.

To say that this decision revives the rejected contention 
that the Fourteenth Amendment requires proportional 
representation of all the component ethnic groups of the 
community on every jury ” ignores the facts. The peti
tioner did not seek proportional representation, nor did 
he claim a right to have persons of Mexican descent sit 
on the particular juries which he faced.* * * 17 His only claim 
is the right to be indicted and tried by juries from which 
all members of his class are not systematically excluded— 
juries selected from among all qualified persons regardless 
of national origin or descent. To this much, he is entitled 
by the Constitution.

Reversed.
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Dear Chief:

No. 406, Hernandez v. Texas.

I agree. Excellent!

The Chief Justice.
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SUPREME COURT OF THE UNITED STATES

No. 406.—October Term, 1953.

Pete Hernandez, 
Petitioner, 

V;

The State of Texas.

On Writ of Certiorari to the 
Court of Criminal Appeals 
of the State of Texas.

[May —, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

The petitioner, Pete Hernandez, was indicted for the 
murder of one Joe Espinosa by a grand jury in Jackson 
County, Texas. He was convicted and sentenced to life 
imprisonment. The Texas Court of Criminal Appeals 
affirmed the judgment of the trial court. — Tex. Crim. 
Rep.---- , 251 S. W. 2d 531. Prior to the trial, the peti
tioner, by his counsel, offered timely motions to quash 
the indictment and the jury panel. He alleged that per
sons of Mexican descent were systematically excluded 
from service as jury commissioners,1 grand jurors, and 
petit jurors, although there were such persons fully

1 Texas law provides that at each term of court, the judge shall 
appoint three to five jury commissioners. The judge instructs these 
commissioners as to their duties. After taking an oath that they will 
not knowingly select a grand juror they believe unfit or unqualified, 
the commissioners retire to a room in the courthouse where they select 
from the county assessment roll the names of 16 grand jurors from 
different parts of the county. These names are placed in a sealed 
envelope and delivered to the clerk. Thirty days before court meets, 
the clerk delivers a copy of.the list to the sheriff who summons the 
jurors.Vernon’s Tex? Code (Prim.) Proc., 1948, Arts. 333-350.

The general jury panel is also selected by the jury commission. 
Vernon’s Tex. Civ. Stat., 1942, Art. 2107. In capital cases, a special 
venire may be selected from the list furnished by the commissioners. 
Vernon’s Tex. Code Crim. Proc., 1948, Art. 592.
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the complete exclusion of negroes from jury service, 
the constitutional provision . . . would be but a 
vain and illusory requirement.” 15 *

294 U. S., at. 598.
’•See Akim v. Texas, 325 U. S. 398, 403; CasscU. v. Texas, 339 

U. S. 282, 286-287.
17 See Akins v. Texas, supra, note 16, at 403.

The same reasoning is applicable to these facts.
Circumstances or chance may well dictate that no per

sons in a certain class will serve on a particular jury or 
during some particular period. But it taxes our credulity 
to say that mere chance resulted in there being no mem
bers of this class among the over six thousand jurors 
called in the past 25 years. The result bespeaks discrim
ination, whether or not it was a conscious decision on 
the part of any individual jury commissioner. The 
judgment of conviction must be reversed.

To say that this decision revives the rejected contention 
that the Fourteenth Amendment requires proportional 
representation of all the component ethnic groups of the 
community on every jury19 ignores the facts. The peti
tioner did not seek proportional representation, nor did 
he claim a right to have persons of Mexican descent sit 
on the particular juries which he faced.17 His only claim 
is the right to be indicted and tried by juries from which 
all members of his class are not systematically excluded— 
juries selected from among all qualified persons regardless 
of national origin or descent. To this much, he is entitled 
by the Constitution.

Reversed.
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JUSTICE FELIX FRANKFURTER

April 29, '54

Dear Chief:

Of course I am for your result, in Hernandez v. Texas, but I

have two worries about the opinion.

The first seems to me particularly important. It concerns tour 

first full paragraph on page 3. Your discussion there, in rejecting 

a "two-class" theory of the Fourteenth Amendment, is hot restricted 

to Equality of treatment in the administration of justice, and more 

particularly, in ensuring an undiscriminating jury system. Is it 

not highly undesirable to make generalized pronouncements of that 

nature prior to the disposition of the Segregation Cases? I would de

lete the entire paragraph.

The other question I want to raise is whether it is necessary 

as a matter of law to establish the existence of two definable group

ings in the community based on differences of race, color or nation

al origin reflected generally in the social institutions of a comm

unity before invalidating systematic discrimination on such inad

missible differentiation in the composition of juries. Specific

ally, if there were found to be what there was found here regard

ing Mexican exclusions from the jury, would not that be decisive 

even though the other discriminations summarized on pages 4 and 5 

were not revealed in the record and indeed were not practiced? I 

should think that, in these questions it is desirable to cover no



more ground than is needed to establish an unequivocally inadmissible 

discrimination

I suppose the fact that Mexicans are set apart in the commun

ity tends to show that they arc in an inferior position in the eyes 

of non-Mexicans and therefore would carry that burden when judceJ ex

clusively by non—Mexican juries. But I should think that systematic 

exclusion of all .members of a particular group, otherwise qualified, in 

the trial of a member of this excluded group, would constitute denial 

of equal protection of the law without proof that they are otherwise 

disfavored because set apart in the community.

Ever Yours,

7 X .
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April 30, 195*

Dear Mr. Chief Justice:

RE: No. 406 - HERNANDEZ V TEXAS

I agree.

yours

SHERMAN IINTON

The Chief Justice
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CHAMBERS OF

JUSTICE HAROLD H. BURTON April 29, 195U

No. U06 - Hernandez ▼. Texas

Dear Chief:

I agree. This is a clear and simple

statement that seems to me entirely adequate

and that should be helpful.

H.H.E.

The Chief Justice
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No. 406, Hernandez v. State of Texas

Petitioner - Mexican descent - indicted by Grand Jury, Jackson County,

Texas - murder. Tried by jury - convicted - life imprisonment.

Prior to trial - Timely motions to quash indictment and trial jury panel.

He alleged - persons Mexican descent systematically excluded from service -

Jury commissioners, Grand Jury and Trial Jurors -

although there were such persons fully qualified to serve 

residing in Jackson County.

Petitioner asserted that exclusion of this class deprived him, as a member 

of that class, of equal protection of the laws guaranteed by the 

14th Amendment to the Constitution of the United States.

Hearing - denied. At trial motions renewed - further evidence --

again denied.

An allegation that trial court erred in denying motions, sole basis of 

petitioner's appeal.

Texas Court of Criminal Appealsxfx affirmed the judgment.

This Court has held on numerous occasions that it is a denial of equal 

protection of the laws to try a defendant of a particular race or color, under an 

indictment, or before a trial jury, from which persons of his race or color - solely 

because of that race or color have been excluded by State - whether acting through 

its Legislature - its courts - its executive or administrative officers.



- 2 -

Whether such a group exists within a community is a question of fact.

When the existence of a distinct class is demonstrated, and it is further 

shown that the laws, as written or as applied , single out that class for 

different treatment not based on some reasonable classification, the guarantees 

of the Constitution have been violated.

The question in this case is whether persons of Mexican descent were so 

singled out in Jackson County, Texas, and, if so, were they systematically ex

cluded from jury service to the injury of petitioner.

The burden of establishing these two facts rests upon defendant.

He admits that the law of Texas is adequate and fair.

He complains of the way it is administered.

He does not contend - proportionate representation on juries.

He does not even complain that there are no persons of Mexican descent

on his jury or on the panel of talesmen.

His complaint is that persons of Mexican descent have been systematically 

exc luded from jury service.

Although Court has had little occasion to rule on question since Strauder v. 

West Virginia , 100 U.S. 303, in 1879, it has held that exclusion of class of persons 

from jury service on grounds other than race or color may also deprive member 

of that Class of Constitutional guarantee of due process.
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The State of Texas would have us hold that under our decisions there are 

only two classes - white and Negro - within contemplation - and that as long as 

a person falls within white class that he cannot complain under the 14th Amendpent. 

Decisions of this Court do not support that view.

"Nor if a law should be passed excluding all naturalized Celtic
Irishment [from jury service] would there be any doubt of its 
inconsistency with the spirit of the amendment. " Strauder.

And except where the question involves exclusion of persons of Mexican 

descent, Texas Courts have taken a broader view of scope - Exoqx Equal Protection 

Clause.

In one case they held that "systematic exclusion of Roman Catholics from 

juries was barred by the 14th Amendment.

Throughout our history, differences in race and color have defined easily 

identifiable groups which have required the aid of the courts in securing equal 

treatment under the laws.

But community prejudices are not static, and from time to time other 

differences from the community norm define other groups which need the same 

protection.

Petitioner’s initial burden is to prove that persons of Mexican descent 

constitute a separate class in Jackson County dicsodSc distinct from the "whites".

One method of doing this is by showing the attitude of the community.

1. Testimony of responsible officials and citizens to effect was that 

residents of community did distinguish - Mexican and whites.

2. Particularly of persons of Mexican descent in business and community

groups .
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3. Until very recent times children of Mexican descent were segregated -

1 teacher for two grades - Language.

4. One restaurant - "No Mexicans served. "

5. Court house grounds - two toilets.

No substantial evidence to rebut these facts.

Having established class, petitioner next offered proof of discrimination.

He relied on the pattern of proof in Norris v. Alabama, 294 U.S. 587.

14% of population - Mexican surnames.

11% of males over 21.

6 or 7% of freeholders on tax roll

[QUOTE]
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SUPREME COURT OF THE UNITED STATES

No. 406.—October Term, 1953.

Pete Hernandez, 
Petitioner, 

v.
The State of Texas.

On Writ of Certiorari to the 
Court of Criminal Appeals 
of the State of Texas.

[May 3, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

The petitioner, Pete Hernandez, was indicted for the 
murder of one Joe Espinosa by a grand jury in Jackson 
County, Texas. He was convicted and sentenced to life 
imprisonment. The Texas Court of Criminal Appeals 
affirmed the judgment of the trial court. — Tex. Crim. 
Rep. —, 251 S. W. 2d 531. Prior to the trial, the peti
tioner, by his counsel, offered timely motions to quash 
the indictment and the jury panel. He alleged that per
sons of Mexican descent were systematically excluded 
from service as jury commissioners,1 grand jurors, and 
petit jurors, although there were such persons fully

1 Texas law provides that at each term of court, the judge shall 
appoint three to five jury commissioners. The judge instructs these 
commissioners as to their duties. After taking an oath that they will 
not knowingly select a grand juror they believe unfit or unqualified, 
the commissioners retire to a room in the courthouse where they select 
from the county assessment roll the names of 16 grand jurors from 
different parts of the county. These names are placed in a sealed 
envelope and delivered to the clerk. Thirty days before court meets, 
the clerk delivers a copy of the list to the sheriff who summons the 
jurors. Vernon’s Tex. Code Crim. Proc., 1948, Arts. 333-350.

The general jury panel is also selected by the jury commission. 
Vernon’s Tex. Civ. Stat., 1942, Art. 2107. In capital cases, a special 
venire may be selected from the list furnished by the commissioners.. 
Vernon’s Tex. Code Crim. Proc., 1948, Art. 592.
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qualified to serve residing in Jackson County. The peti
tioner asserted that exclusion of this class deprived him, 
as a member of the class, of the equal protection of the 
laws guaranteed by the Fourteenth Amendment of the 
Constitution. After a hearing, the trial court denied the 
motions. At the trial, the motions were renewed, further 
evidence taken, and the motions again denied. An alle
gation that the trial court erred in denying the motions 
was the sole basis of petitioner’s appeal. In affirming 
the judgment of the trial court, the Texas Court of Crim
inal Appeals considered and passed upon the substantial 
federal question raised by the petitioner. We granted 
a writ of certiorari to review that decision. 346 U. S. 811.

In numerous decisions, this Court has held that it is a 
denial of the equal protection of the laws to try a de
fendant of a particular race or color under an indictment 
issued by a grand jury, or before a petit jury, from which 
all persons of his race or color have, solely because of that 
race or color, been excluded by the State, whether acting 
through its legislature^its courts, or its executive or ad
ministrative officers.2 Although the Court has had little 
occasion to rule on the question directly, it has been 
recognized since Strauder v. West Virginia, 100 U. S. 303, 
that the exclusion of a class of persons from jury service 
on grounds other than race or color may also deprive a 
defendant who is a member of that class of the consti
tutional guarantee of equal protection of the laws.3 The 
State of Texas would have us hold that there are only two 
classes—white and Negro—within the contemplation of 
the Fourteenth Amendment. The decisions of this Court

a See Carter v. Texas, 177 U. S. 442, 447.
8 “Nor if a law should be passed excluding all naturalized Celtic 

Irishmen [from jury service], would there be any doubt of its incon
sistency with the spirit of the amendment.” 100 U. 8., at 308. Cf. 
American Sugar Refining Co. v. Louisiana, 179 U. S. S9, 92.



do not support that view.* * And, except where the ques
tion presented involves the exclusion of persons of 
Mexican descent from juries,5 Texas courts have taken a 
broader view of the scope of the equal protection clause.’ 

Throughout our history differences in race and color 
have defined easily identifiable groups which have at 
times required the aid of the courts in securing equal 
treatment under the laws. 'But community prejudices 
are not static, and from time to time other differences from 
the community norm may define other groups which need 
the same protection. Whether such a group exists 
within a community is a question of fact. When the 
existence of a distinct class is demonstrated, and it is 
further shown that the laws, as written or as applied, 
single out that class for different treatment not based 
on some reasonable classification, the guarantees of 
the Constitution have been violated. The Fourteenth 
Amendment is not directed solely against discrimination 
due to a “two-class theory”—that is, based upon differ
ences between “white” and Negro.

♦See Truax v. Raich, 239 IT. S. 33; Takahashi v. Fish & Game 
Commission, 334 U. S. 410. Cf. Hirabayashi v. United States, 320 
U. S. 81, 100: “Distinctions between citizens solely because of their 
ancestry are by their very nature odious to a free people whose 
institutions are founded upon the doctrine of equality.”

6 Sanchez v. State, 147 Tex. Crim. Rep. 436, 1S1 8. W. 2d 87; 
Salazar v. State, 149 Tex. Crim. Rep. 260, 193 S. W. 2d 211; Sanchez 
v. State, 243 S.W. 2d 700.

• In Juarez v. State, 102 Tex. Crim. Rep. 297, 277 S. W. 1091, the 
Texas court held that the systematic exclusion of Roman Catholics 
from juries was barred by the Fourteenth Amendment. In Clifton v. 
Puente, 218 S. W. 2d 272, the Texas court ruled that restrictive cove
nants prohibiting the sale of land to persons of Mexican descent were 
unenforceable.

As the petitioner acknowledges, the Texas system of 
selecting grand and petit jurors by the use of jury com
missions is fair on its face and capable of being utilized
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without discrimination.7 But as this Court has held, the 
system is susceptible to abuse and can be employed in a 
discriminatory manner.8 The exclusion of otherwise 
eligible persons from jury service solely because of their 
ancestry or national origin is discrimination prohibited 
by the Fourteenth Amendment. The Texas statute 
makes no such discrimination, but the petitioner alleges 
that those administering the law do.

7 Smith v. Texas, 311 U. S. 12S, 130.
* Smith v. Texas, supra, note 7; Hill v. Texas, 316 U. S. 400; 

Cassell v. Texas, 339 U. S. 2S2; Ross v. Texas. 341 U. S. 918.
® We do not have before us the question whether or not the Court 

might take judicial notice that persons of Mexican descent are there 
considered as a separate class. See Marden, Minorities in American 
Society; AIcDonagh & Richards, Ethnic Relations in the United 
States.

10 The reason given by the school superintendent, for this segrega
tion was that these children needed special help in learning Engli-h. 
In this special school, however, each teacher taught two grades, while 
in the regular school each taught only one in mo<t instances. Mo-t 
of the children of Mexican descent left school by the fifth or sixth 
grade.

The petitioner’s initial burden in substantiating his 
charge of group discrimination was to prove that persons 
of Mexican descent constitute a separate class in Jackson 
County, distinct from “whites.” 9 One method by which 
this may be demonstrated is by showing the attitude 
of the community. Here the testimony of responsible 
officials and citizens contained the admission that resi
dents of the community distinguished between “white” 
and “Mexican.” The participation of persons of Mexican 
descent in business and community groups was shown to 
be slight. Until very recent times, children of Mexican 
descent were required to attend a segregated school for 
the first four grades.10 At least one restaurant in town 
prominently displayed a sign announcing “No Mexicans 
Served.” On the courthouse grounds at the time of the 
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hearing, there were two men’s toilets, one unmarked, and 
the other marked “Colored Men” and “Hombres Aqui” 
(“Men Here”). No substantial evidence was offered to 
rebut the logical inference to be drawn from these facts, 
and it must be concluded that petitioner succeeded in his 
proof.

Having established the existence of a class, petitioner 
was then charged with the burden of proving discrimina
tion. To do so, he relied on the pattern of proof estab
lished by Norris v. Alabama, 294 U. S. 587. In that case, 
proof that Negroes constituted a substantial segment of 
the population of the jurisdiction, that some Negroes 
were qualified to serve as jurors, and that none had been 
called for jury service over an extended period of time, 
was held to constitute prima facie proof of the systematic 
exclusion of Negroes from jury service. This holding, 
sometimes called the “rule of exclusion,” has been ap
plied in other cases,11 and it is available in supplying proof 
of discrimination against any delineated class.

11 See note S, supra.
12 The 1950 census report shows that of the 12,910 residents of 

Jackson County, 1,865, or about 14% had Mexican or Latin American 
surnames. U. S. Census of Population, 1950, Vol. II, pt. 43, p. ISO; 
id., Vol. IV, pt. 3, c. C, p. 45. Of these 1,865, 1,738 were native born 
American citizens and 65 were naturalized citizens. Id., Vol. IV, 
pt. 3, c. C, p. 45. Of the 3,754 males over 21 years of age in the 
County, 408, or about 11% had Spanish surnames. Id.. Vol. II, 
pt. 43, p. 180; id., Vol. IV, pt. 3, c. C, p. 67. The State challenges 
any reliance on names as showing the descent of persons in the 
County. However, just as persons of a different race are dis
tinguished by color, these Spanish names provide ready identification 
of the members of this clas<. In selecting jurors, the jury commis
sioners work from a list of names.

The petitioner established that 14% of the population 
of Jackson County were persons with Mexican or Latin 
American surnames, and that 11% of the males over 21 
bore such names.11 12 The County Tax Assessor testified 
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that 6 or 7 percent of the freeholders on the tax rolls of 
the County were persons of Mexican descent. The State 
of Texas stipulated that “for the last twenty-five years 
there is no record of any person with a Mexican or Latin 
American name having served on a jury commission, 
grand jury or petit jury in Jackson County.” 13 The 
parties also stipulated that “there are some male persons 
of Mexican or Latin American descent in Jackson County 
who, by virtue of being citizens, freeholders, and having 
all other legal prerequisites to jury service, are eligible 
to serve as members of a jury commission, grand jury 
and/or petit jury.” 14

13 IL 34.
14 IL 55. The parties also stipulated that there were no persons 

of Mexican or Latin American descent on the list of talesmen. IL S3. 
Each item of each stipulation was amply supported by the testimony 
adduced at the hearing.

The petitioner met the burden of proof imposed in 
Norris v. Alabama, supra. To rebut the strong prima 
facie case of the denial of the equal protection of the laws 
guaranteed by the Constitution thus established, the 
State offered the testimony of five jury commissioners 
that they had not discriminated against persons of Mexi
can or Latin American descent in selecting jurors. They 
stated that their only objective had been to select those 
whom they thought were best qualified. This testimony 
is not enough to overcome the petitioner’s case. As the 
Court said in Norris v. Alabama:

“That showing as to the long-continued exclusion of 
negroes from jury service, and as to the many ne
groes qualified for that service, could not be met by 
mere generalities. If, in the presence of such testi
mony as defendant adduced, the mere general as
sertions by officials of their performance of duty 
were to be accepted as an adequate justification for 
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the complete exclusion of negroes from jury service, 
the constitutional provision . . . would be but a 
vain and illusory requirement.” 13

”294 U.S.,at 598.
18See Akins v. Texas, 325 U. S. 398, 403; Cassell v. Texas, 330

U. S. 2S2, 286-287.
17 See A kins v. Texas, supra, note 16, at 403.

The same reasoning is applicable to these facts.
Circumstances or chance may well dictate that no per

sons in a certain class will serve on a particular jury or 
during some particular period. But it taxes our credulity 
to say that mere chance resulted in there being no mem
bers of this class among the over six thousand jurors 
called in the past 25 years. The result bespeaks discrim
ination, whether or not it was a conscious decision on 
the part of any individual jury commissioner. The 
judgment of conviction must be reversed.

To say that this decision revives the rejected contention 
that the Fourteenth Amendment requires proportional 
representation of all the component ethnic groups of the 
community on every jury 10 * * ignores the facts. The peti
tioner did not seek proportional representation, nor did 
he claim a right to have persons of Mexican descent sit 
on the particular juries which he faced.17 His only claim 
is the right to be indicted and tried by juries from which 
all members of his class are not systematically excluded— 
juries selected from among all qualified persons regardless 
of national origin or descent. To this much, he is entitled 
by the Constitution. •

Reversed.



SUPREME COURT OF THE UNITED STATES

Mr. Chief Justice Warren delivered the opinion of 
the Court.

The petitioner, Pete Hernandez, was indicted for the 
murder of one Joe Espinosa by a grand jury in Jackson 
County, Texas. He was convicted and sentenced to life 
imprisonment. The Texas Court of Criminal Appeals 
affirmed the judgment of the trial court. ----Tex. Crim.
Rep.---- , 251 S. W. 2d 531. Prior to the trial, the peti
tioner, by his counsel, offered timely motions to quash 
the indictment and the jury panel. He alleged that per
sons of Mexican descent were systematically excluded 
from service as jury commissioners,1 grand jurors, and 
petit jurors, although there were such persons fully

'Texas law provides that at each term of court, the judge shall 
appoint three to five jury commissioners. The judge instructs the-e 
commissioners as to their duties. After taking an oath that they will 
not knowingly select a grand juror they believe unfit or unqualified, 
the commissioners retire to a room in the courthouse where they select 
from the county assessment roll the names of 16 grand jurors from 
different parts of the county. These names are placed in a sealed 
envelope and delivered to the clerk. Thirty days before court meets, 
the clerk delivers a copy of the list to the sheriff who summons the 
jurors. Vernon’s Tex. Code Crim. Proc., 1948, Arts. 333-350.

The general jury panel is also selected by the jury commission. 
Vernon’s Tex. Civ. Stat., 1942, Art. 2107. In capital cases, a special 
venire may be selected from the list furnished by the commissioners. 
Vernon’s Tex. Code Crim. Proc., 1948, Art. 592.
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qualified to serve residing in Jackson County. The peti
tioner asserted that exclusion of this class deprived him, 
as a member of the class, of the equal protection of the 
laws guaranteed by the Fourteenth Amendment of the 
Constitution. After a hearing, the trial court denied the 
motions. At the trial, the motions were renewed, further 
evidence taken, and the motions again denied. An alle
gation that the trial court erred in denying the motions 
was the sole basis of petitioner’s appeal. In affirming 
the judgment of the trial court, the Texas Court of Crim
inal Appeals considered and passed upon the substantial 
federal question raised by the petitioner. We granted 
a writ of certiorari to review that decision. 346 U. S. 811.

In numerous decisions, this Court has held that it is a 
denial of the equal protection of the laws to try a de
fendant of a particular race or color under an indictment 
issued by a grand jury, or before a petit jury, from which 
all persons of his race or color have, solely because of that 
race or color, been excluded by the State, whether acting 
through its legislature, its courts, or its executive or ad
ministrative officers.’ Although the Court has had little 
occasion to rule on the question directly, it has been 
recognized since Strauder v. West Virginia, 100 U. S. 303, 
that the exclusion of a class of persons from jury service 
on grounds other than race or color may also deprive a 
defendant who is a member of that class of the consti
tutional guarantee of equal protection of the laws.3 The 
State of Texas would have us hold that there are only two 
classes—white and Negro—within the contemplation of 
the Fourteenth Amendment. The decisions of this Court

’See Carter v. Texas, 177 U. S. 442, 447.
•“Nor if a law should be passed excluding all naturalized Ccltio 

Irishmen [from jury service], would there be any doubt of its incon
sistency with the spirit of the amendment.” 100 U. S., at 308. Cf. 
American Sugar Refining Co. v. Louisiana, 179 U. S. 89, 92.



406

HERNANDEZ v. TEXAS. 3

do not support that view.4 And, except where the ques
tion presented involves the exclusion of persons of 
Mexican descent from juries,5 Texas courts have taken a 
broader view of the scope of the equal protection clause.® 

Throughout our history differences in race and color 
have defined easily identifiable groups which have at 
times required the aid of the courts in securing equal 
treatment under the laws. * lBut community prejudices 
are not static, and from time to time other differences from 
the community norm may define other groups which need 
the same protection. Whether such a group exists 
within a community is a question of fact. When the 
existence of a distinct class is demonstrated, and it is 
further shown that the laws, as written or as applied, 
single out that class for different treatment not based 

iTsome reasonable classification, the guarantees,^ the- 
Constitution have been violated. J"TK?re io no “two class 
thoory” of llw-Foui'teenth"AnieifiiilJ^iJI which bars proof 
of.wch disorimbwHionr

* Sec Truax v. Raich, 2M U. S. 33; Takahashi v. Fish Game 
Commission, 334 U. S. 410. Cf. Hirabayashi v. United States. 320 
U. S. 81, 100: “Distinctions between citizens solely because of their 
ancestry arc by their very nature odious to a free people whose 
institutions arc founded upon the doctrine of equality.”

0 Sanchez v. State, 147 Tex. Crim. Rep. 436, 1S1 S. W. 2d S7; 
Salazar v. State, 149 Tex. Crim. Rep. 260, 193 S. W. 2d 211; Sanchez 
v. State, 243 S. W. 2d 700.

0 In Juarez v. State, 102 Tex. Crim. Rep. 297, 277 S. W. 1091, the
Texas court held that the systematic exclusion of Roman Catholics 
from juries was barred by the Fourteenth Amendment. In Clifton v. 
Puente, 218 S. W. 2d 272, the Texas court ruled that restrictive cove
nant's prohibiting the sale of land to persons of Mexican descent were 
unenforceable.

As the petitioner acknowledges, the Texas system of 
selecting grand and petit jurors by the use of jury com
missions is fair on its face and capable of being utilized
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without discrimination? But as this Court has held, the 
system is susceptible to abuse and can be employed in a 
discriminatory manner.* The exclusion of otherwise 
eligible persons from jury service solely because of their 
ancestry or national origin is discrimination prohibited 
by the Fourteenth Amendment. The Texas statute 
makes no such discrimination, but the petitioner alleges 
that those administering the law do.

The petitioner’s initial burden in substantiating his 
charge of group discrimination was to prove that persons 
of Mexican descent constitute a separate class in Jackson 
County, distinct from “whites.” 8 One method by which 
this may be demonstrated is by showing the attitude 
of the community. Here the testimony of responsible 
officials and citizens contained the admission that resi
dents of the community distinguished between “white” 
and “Mexican.” The participation of persons of Mexican 
descent in business and community groups was shown to 
be slight. Until very recent times, children of Mexican 
descent were required to attend a segregated school for 
the first four grades.10 At least one restaurant in town 
prominently displayed a sign announcing “No Mexicans 
Served.” On the courthouse grounds at the time of the

7 Smith v. Texas, 311 U. S. 128,130.
8 Smith v. Texas, supra, note 7; Hill v. Texas, 316 U. S. 400; 

Cassell v. Texas, 339 U. S. 2S2; Ross v. Texas, 341 U. S. 918.
0 Wc do not have before us the question whether or not the Court 

might take judicial notice that persons of Mexican descent are there 
considered as a separate class. See Marden, Minorities in American 
Society; McDonagh & Richards, Ethnic Relations in the United 
States.

10 The reason given by the school superintendent for this segrega
tion was that these children needed special help in learning English. 
In this special school, however, each teacher taught two grades, while 
in the regular school each taught only one in most instances. Most 
of the children of Mexican descent left school by the fifth or sixth 
grade.

Rcpr^ea From U>e CollKtjon3 ofthe
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hearing, there were two men’s toilets, one unmarked, and 
the other marked “Colored Men” and “Hombres Aqui” 
(“Men Here”). No substantial evidence was offered to 
rebut the logical inference to be drawn from these facts, 
and it must be concluded that petitioner succeeded in his 
proof.

Having established the existence of a class, petitioner 
was then charged with the burden of proving discrimina
tion. To do so, he relied on the pattern of proof estab
lished by Norris v. Alabama, 294 U. S. 587. In that case, 
proof that Negroes constituted a substantial segment of 
the population of the jurisdiction, that some Negroes 
were qualified to serve as jurors, and that none had been 
called for jury service over an extended period of time, 
was held to constitute prima facie proof of the systematic 
exclusion of Negroes from jury service. This holding, 
sometimes called the “rule of exclusion,” has been ap
plied in other cases,’1 and it is available in supplying proof 
of discrimination against any delineated class.

11 See note 8, supra.
18 The 1950 census report, shows that of the 12,916 residents of 

Jackson County, 1,865, or about 14% had Mexican or Latin American 
surnames. U. S. Census of Population, 1950, Vol. II, pt. 43, p. ISO; 
id., Vol. IV, pt. 3, c. C, p. 45. Of these 1,865, 1,73S were native born 
American citizens and 65 were naturalized citizens. Id., Vol. IV, 
pt. 3, c. C, p. 45. Of the 3,754 males over 21 years of age in the 
County, 408, or about 11% had Spanish surnames. Id., Vol. II, 
pt. 43, p. 180; id.. Vol. IV, pt. 3, c. C, p. 67. The State challenges 
any reliance on names as showing the descent of persons in the 
County. However, just as persons of a different race are dis
tinguished by color, these Spanish names provide ready identification 
of the members of this class. In selecting jurors, the jury commis
sioners work from a list of names.

The petitioner established that 14% of the population 
of Jackson County w’ere persons with Mexican or Latin 
American surnames, and that 11% of the males over 21 
bore such names.12 The County Tax Assessor testified 11

Reproduced From the Collections of the Manuscript Division, Library of Congress
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that 6 or 7 percent of the freeholders on the tax rolls of 
the County were persons of Mexican descent. The State 
of Texas stipulated that “for the last twenty-five years 
there is no record of any person with a Mexican or Latin 
American name having served on a jury commission, 
grand jury or petit jury in Jackson County.” 13 The 
parties also stipulated that “there are some male persons 
of Mexican or Latin American descent in Jackson County 
who, by virtue of being citizens, freeholders, and having 
all other legal prerequisites to jury service, are eligible 
to serve as members of a jury commission, grand jury 
and/or petit jury.” 14

>3R.34.
14 R. 55. The parties also stipulated that there were no persons 

of Mexican or Latin American descent on the list of talesmen. R. 83. 
Each item of each stipulation was amply supported by the testimony 
adduced at the hearing.

The petitioner met the burden of proof imposed in 
Norris v. Alabama, supra. To rebut the strong prima 
facie case of the denial of the equal protection of the laws 
guaranteed by the Constitution thus established, the 
State offered the testimony of five jury commissioners 
that they had not discriminated against persons of Mexi
can or Latin American descent in selecting jurors. They 
stated that their only objective had been to select those 
whom they thought were best qualified. This testimony 
is not enough to overcome the petitioner’s case. As the 
Court said in Norris v. Alabama:

“That showing as to the long-continued exclusion of 
negroes from jury service, and as to the many ne
groes qualified for that service, could not be met by 
mere generalities. If, in the presence of such testi
mony as defendant adduced, the mere general as
sertions by officials of their performance of{tKeir}3uty 
were to be accepted as an adequate justification for 

Reproduced From the Collections of the Manuscript Division, Library of Congress
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the complete exclusion of negroes from jury service, 
the constitutional provision . . . would be but a 
vain and illusory requirement.” 15

The same reasoning is applicable to these facts.
Circumstances or chance may well dictate that no per

sons in a certain class will serve on a particular jury or 
during some particular period. But it taxes our credulity 
to say that mere chance resulted in there being no mem
bers of this class among the over six thousand jurors 
called in the past 25 years. The result bespeaks discrim
ination, whether or not it was a conscious decision on 
the part of any individual jury commissioner. The 
judgment of conviction must be reversed.

To say that this decision revives the rejected contention 
that the Fourteenth Amendment requires proportional 
representation of all the component ethnic groups of the 
community on every jury10 ignores the facts. The peti
tioner did not seek proportional representation, nor did 
he claim a right to have persons of Mexican descent sit 
on the particular juries which he faced." His only claim 
is the right to be indicted and tried by juries from which 
all members of his class are not systematically excluded— 
juries selected from among all qualified persons regardless 
of national origin or descent. To this much, he is entitled 
by the Constitution.

Reversed.

,c 294 U. S., at 598.
18 See Akins v. Texas, 325 U. S. 398, 403; Cassell v. Texas, 339 

U. S. 282,286-287.
17 See Akins v. Texas, supra, note 16, at 403.
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Pete Hernandez, 
Petitioner, 

v.
The State of Texas.

On Writ of Certiorari to the 
Court of Criminal Appeals 
of the State of Texas.

[May —, 1954.]

Mr. Chief Justice Warrex delivered the opinion of 
the Court.

The petitioner, Pete Hernandez, was indicted for the 
murder of one Joe Espinosa by a grand jury in Jackson 
County, Texas. He was convicted and sentenced to life 
imprisonment. The Texas Court of Criminal Appeals 
affirmed the judgment of the trial court. — Tex. Crim. 
Rep.---- , 251 S. W. 2d 531. Prior to the trial, the peti
tioner, by his counsel, offered timely motions to quash 
the indictment and the jury panel. He alleged that per
sons of Mexican descent were systematically excluded 
from service as jury commissioners,’ grand jurors, and 
petit jurors, although there were such persons fully

* Texas law provides that at each term of court, the judge shall 
appoint three to five jury commissioners. The judge instructs these 
commissioners as to their duties. After taking an oath that they will 
not knowingly select a grand juror they believe unfit or unqualified, 
the commissioners retire to a room in the courthouse where they select 
from the county assessment roll the names of 1G grand jurors from 
different parts of the county. These names are placed in a scaled 
envelope and delivered to the clerk. Thirty days before court meets, 
the clerk delivers a copy of the list to the sheriff who summons the 
jurors. Vernon's Tex. Code Crim. Proc., 1948, Arts. 333-350.

The general jury panel is also selected by the jury commission. 
Vernon’s Tex. Civ. Stat., 1942, Art. 2107. In capital cases, a special 
venire may be selected from the list furnished by the commissioners. 
Vernon’s Tex. Code Crim. Proc., 1948, Art. 592.
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qualified to serve residing in Jackson County. The peti
tioner asserted that exclusion of this class deprived him, 
as a member of the class, of the equal protection of the 
laws guaranteed by the Fourteenth Amendment of the 
Constitution. After a hearing, the trial court denied the 
motions. At the trial, the motions were renewed, further 
evidence taken, and the motions again denied. An alle
gation that the trial court erred in denying the motions 
was the sole basis of petitioner’s appeal. In affirming 
the judgment of the trial court, the Texas Court of Crim
inal Appeals considered and passed upon the substantial 
federal question raised by the petitioner. We granted 
a writ of certiorari to review that decision. 346 U. S. 811.

In numerous decisions, this Court has held that it is a 
denial of the equal protection of the laws to try a de
fendant of a particular race or color under an indictment 
issued by a grand jury, or before a petit jury, from which 
all persons of his race or color have, solely because of that 
race or color, been excluded by the State, whether acting 
through its legislature, its courts, or its executive or ad
ministrative officers.2 Although the Court has had little 
occasion to rule on the question directly, it has been 
recognized since Strauder v. West Virginia, 100 U. S. 303, 
that the exclusion of a class of persons from jury service 
on grounds other than race or color may also deprive a 
defendant who is a member of that class of the consti
tutional guarantee of equal protection of the laws.3 * * * The 
State of Texas would have us hold that there are only two 
classes—white and Negro—within the contemplation of 
the Fourteenth Amendment. The decisions of this Court

2 See Carter v. Texas, 177 U. S. 442, 447.
3 "Nor if a law should be passed excluding all naturalized Celtic

Irishmen [from jury service], would there be any doubt of its incon
sistency with the spirit- of the amendment.” 100 U. S., at 308. Cf.
American Sugar Refining Co. v. Louisiana, 179 U. S. S9, 92.
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do not support that view? And, except where the ques
tion presented involves the exclusion of persons of 
Mexican descent from juries,5 Texas courts have taken a 
broader view of the scope of the equal protection clause.0 

Throughout our history differences in race and color 
have defined easily identifiable groups which have at 
times required the aid of the courts in securing equal 
treatment under the laws. 'But community prejudices 
are not static, and from time to time other differences from 
the community norm may define other groups which need 
the same protection. Whether such a group exists 
within a community is a question of fact. When the 
existence of a distinct class is demonstrated, and it is 
further shown that the laws, as written or as applied, 
single out that class for different treatment not based 
on some reasonable classification, the guarantees of the 
Constitution have been violated. There is no “two-class 
theory” of the Fourteenth Amendment which bars proof 
of such discrimination.

* See Truax v. Raich, 239 U. S. .33; Takahashi v. Fish <fc Game 
Commission. 334 U. S. 410. Cf. Hirabayashi v. United States. 320 
U. S. 81, 100: “Distinctions between citizens solely because of their 
ancestry are by their very nature odious to a free people whose 
institutions arc founded upon the doctrine of equality.”

8 Sanchez v. State, 147 Tex. Crim. Rep. 436, 181 S. W. 2d 87; 
Salazar v. State. 149 Tex. Crim. Rep. 260, 193 S.AV. 2d 211; Sanchez 
v. State, 243 S. W. 2d 700.

°In Juarez v. State, 102 Tex. Crim. Rep. 297, 277 S. W. 1091, the 
Texas court held that the systematic exclusion of Roman Catholics 
from juries was barred by the Fourteenth Amendment. In Clifton v. 
Puente, 218 8. W. 2d 272, the Texas court ruled that restrictive cove
nants prohibiting the sale of land to persons of Mexican descent were 
unenforceable.

As the petitioner acknowledges, the Texas system of 
selecting grand and petit jurors by the use of jury com
missions is fair on its face and capable of being utilized * 8
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without discrimination.7 * 9 But as this Court has held, the 
system is susceptible to abuse and can be employed in a 
discriminatory manner.* The exclusion of otherwise 
eligible persons from jury service solely because of their 
ancestry or national origin is discrimination prohibited 
by the Fourteenth Amendment. The Texas statute 
makes no such discrimination, but the petitioner alleges 
that those administering the law do.

7 Smith v. Texas, 311 U. S. 128,130.
* Smith v. Texas, supra, note 7; Hill v. Texas, 316 U. S. 400; 

Castell v. Texas, 339 U. S. 2S2; Ross v. Texas, 341 U. S. 918.
9 We do not have before us the question whether or not the Court 

might take judicial notice that persons of Mexican descent are there 
considered as a separate class. See Marden, Minorities in American 
Society; McDonagh & Richards, Ethnic Relations in the United 
States.

inThe reason given by the school superintendent for this segrega
tion was that these children needed special help in learning English. 
In this special school, however, each teacher taught two grades, while 
in the regular school each taught only one in most instances. Most 
of the children of Mexican descent left school by the fifth or sixth 
grade.

The petitioner’s initial burden in substantiating his 
charge of group discrimination was to prove that persons 
of Mexican descent constitute a separate class in Jackson 
County, distinct from “whites.” 0 One method by which 
this may be demonstrated is by showing the attitude 
of the community. Here the testimony of responsible 
officials and citizens contained the admission that resi
dents of the community distinguished between “white” 
and “Mexican.” The participation of persons of Mexican 
descent in business and community groups was showm to 
be slight. Until very recent timeg, children of Mexican 
descent were required to attend a segregated school for 
the first four grades.’0 At least one restaurant in town 
prominently displayed a sign announcing “No Mexicans 
Served.” On the courthouse grounds at the time'of the
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hearing, there were two men’s toilets, one unmarked, and 
the other marked “Colored Men” and “Hombres Aqui” 
(“Men Here”). No substantial evidence was offered to 
rebut the logical inference to be drawn from these facts, 
and it must be concluded that petitioner succeeded in his 
proof.

Having established the existence of a class, petitioner 
was then charged with the burden of proving discrimina
tion. To do so, he relied on the pattern of proof estab
lished by Norris v. Alabama, 294 U. S. 587. In that case, 
proof that Negroes constituted a substantial segment of 
the population of the jurisdiction, that some Negroes 
were qualified to serve as jurors, and that none had been 
called for jury service over an extended period of time, 
was held to constitute prima facie proof of the systematic 
exclusion of Negroes from jury service. This holding, 
sometimes called the “rule of exclusion,” has been ap
plied in other cases,11 and it is available in supplying proof 
of discrimination against any delineated class.

11 Sec note 8, supra.
12 The 1950 census report shows that of the 12,916 residents of 

Jackson County, 1,865, or about 14% had Mexican or Latin American 
surnames. U. S. Census of Population, 1950, Vol. II, pt. 43, p. ISO; 
id., Vol. IV, pt. 3, c. C, p. 45. Of these 1,S65, 1,738 were native born 
American citizens and 65 were naturalized citizens. Id., Vol. IV, 
pt. 3, c. C, p. 45. Of the 3,754 males over 21 years of ago in the 
County, 408, or about 11% had Spanish surnames. Id., Vol. II, 
pt. 43, p. ISO; id., Vol. IV, pt. 3, c. C, p. 67. The State challenges 
any reliance on names as showing the descent of persons in the 
County. However, just as persons of a different race are dis
tinguished by color, these Spanish names provide ready identification 
of the members of this class. In selecting jurors, the jury commis
sioners work from a list of names.

The petitioner established that 14% of the population 
of Jackson County were persons with Mexican or Latin 
American surnames, and that 11% of the males over 21 
bore such names.11 12 The County Tax Assessor testified
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that 6 or 7 percent of the freeholders on the tax rolls of 
the County were persons of Mexican descent. The State 
of Texas stipulated that “for the last twenty-five years 
there is no record of any person with a Mexican or Latin 
American name having served on a jury commission, 
grand jury or petit jury in Jackson County.” 13 The 
parties also stipulated that “there are some male persons 
of Mexican or Latin American descent in Jackson County 
who, by virtue of being citizens, freeholders, and having 
all other legal prerequisites to jury service, are eligible 
to serve as members of a jury commission, grand jury 
and/or petit jury.” “

,3R.34.
14 R. 55. The parties also stipulated that there were no persons 

of Mexican or Latin American descent on the list of talesmen. R. 83. 
Each item of each stipulation was amply supported by the testimony 
adduced at the hearing.

The petitioner met the burden of proof imposed in 
Norris v. Alabama, supra. To rebut the strong prima 
facie case of the denial of the equal protection of the laws 
guaranteed by the Constitution thus established, the 
State offered the testimony of five jury commissioners 
that they had not discriminated against persons of Mexi
can or Latin American descent in selecting jurors. They 
stated that their only objective had been to select those 
whom they thought were best qualified. This testimony 
is not enough to overcome the petitioner’s case. As the 
Court said in Norris v. Alabama:

“That showing as to the long-continued exclusion of 
negroes from jury service, and as to the many ne
groes qualified for that service, could not be met by 
mere generalities. If, in the presence of such testi
mony as defendant adduced, the mere general as
sertions by officials of their performance of their duty 
were to be accepted as an adequate justification for * 14
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the complete exclusion of negroes from jury service, 
the constitutional provision . . . would be but a 
vain and illusory requirement.” 15 *

« 294 U. 8., at 598.
t0See Akins v. Texas, 325 U. S. 398, 403; Cassell v. Texas, 339 

U. S. 282,280-287.
17 See Akins v. Texas, supra, note 16, at 403.

The same reasoning is applicable to these facts.
Circumstances or chance may well dictate that no per

sons in a certain class will serve on a particular jury or 
during some particular period. But it taxes our credulity 
to say that mere chance resulted in there being no mem
bers of this class among the over six thousand jurors 
called in the past 25 years. The result bespeaks discrim
ination, whether or not it was a conscious decision on 
the part of any individual jury commissioner. The 
judgment of conviction must be reversed.

To say that this decision revives the rejected contention 
that the Fourteenth Amendment requires proportional 
representation of all the component ethnic groups of the 
community on every jury ’* ignores the facts. The peti
tioner did not seek proportional representation, nor did 
he claim a right to have persons of Mexican descent sit 
on the particular juries which he faced.17 His only claim 
is the right to be indicted and tried by juries from which 
all members of his class are not systematically excluded— 
juries selected from among all qualified persons regardless 
of national origin or descent. To this much, he is entitled 
by the Constitution.

Reversed.

E1—. AL. .



SUPREME COURT OF THE UNITED STATES

No. 406.—October Term, 1953.

Pete Hernandez, 
Petitioner, 

v.
The State of Texas.

On Writ of Certiorari to the 
Court of Criminal Appeals 
of the State of Texas.

[May —, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

The petitioner, Pete Hernandez, was indicted for the 
murder of one Joe Espinosa by a grand jury in Jackson 
County, Texas. He was convicted and sentenced to life 
imprisonment. The Texas Court of Criminal Appeals 
affirmed the judgment of the trial court. — Tex. Crim. 
Rep.---- , 251 S. W. 2d 531. Prior to the trial, the peti
tioner, by his counsel, offered timely motions to quash 
the indictment and the jury panel. He alleged that per
sons of Mexican descent were systematically excluded 
from service as jury commissioners,1 grand jurors, and 
petit jurors, although there were such persons fully

1 Texas law provides that at each term of court, the judge shall 
appoint three to five jury commissioners. The judge instructs these 
commissioners as to their duties. After taking an oath that they will 
not knowingly select a grand juror they believe unfit or unqualified, 
the commissioners retire to a room in the courthouse where they select 
from the county assessment roll the names of 16 grand jurors from 
different parts of the county. These names are placed in a sealed 
envelope and delivered to the clerk. Thirty days before court meets, 
the clerk delivers a copy of the list to. the sheriff' who summons the 
jurors. Vernons lex. Code \Pnm.J Proc., 1948, Arts. 333-350.

The general jury panel is also selected by the jury commission. 
Vernon’s Tex. Civ. Stat., 1942, Art. 2107. In capital cases, a special 
venire may be selected from the list furnished by the commissioners. 
Vernon’8 Tex. Code Crim. Proc., 1948, Art. 592.
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qualified to serve residing in Jackson County. The peti
tioner asserted that exclusion of this class deprived him, 
as a member of the class, of the equal protection of the 
laws guaranteed by the Fourteenth Amendment of the 
Constitution. After a hearing, the trial court denied the 
motions. At the trial, the motions were renewed, further 
evidence taken, and the motions again denied. An alle
gation that the trial court erred in denying the motions 
was the sole basis of petitioner’s appeal. In affirming 
the judgment of the trial court, the Texas Court of Crim
inal Appeals considered and passed upon the substantial 
federal question raised by the petitioner. We granted 
a writ of certiorari to review that decision. 346 U. S. 811.

In numerous decisions, this Court has held that it is a 
denial of the equal protection of the laws to try a de
fendant of a particular race or color under an indictment 
issued by a grand jury, or before a petit jury, from which 
all persons of his race or color have, solely because of that 
race or color, been excluded by the State, whether acting 
through its legislature, its courts, or its executive or ad
ministrative officers.2 Although the Court has had little 
occasion to rule on the question directly, it has been 
recognized since Strauder v. West Virginia, 100 U. S. 303, 
that the exclusion of a class of persons from jury service 
on grounds other than race or color may also deprive a 
defendant who is a member of that class of the consti
tutional guarantee of equal protection of the laws.3 The 
State of Texas would have us hold that there are only two 
classes—white and Negro—within the contemplation of 
the Fourteenth Amendment. The decisions of this Court

5^—?-------------’See Carter S. 442,447.
Z77 1 ’“Nor if a law should be passed excluding all naturalized Celtic

Irishmen [from jury' service], would there be any doubt of its incon
sistency with the spirit of the amendment.” 100 U. S., at 30S. Cf. 
American Sugar Refining Co. v. Louisiana, 179 U. S. S9, 92.
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do not support that view.* And, except where the ques
tion presented involves the exclusion of persons of 
Mexican descent from juries,® Texas courts have taken a 
broader view of the scope of the equal protection clause.” 

Throughout our history differences in race and color 
have defined easily identifiable groups which have at 
times required the aid of the courts in securing equal 
treatment under the laws. 'But community prejudices 
are not static, and from time to time other differences from 
the community norm may define other groups which need 
the same protection. Whether such a group exists 
within a community is a question of fact. When the 
existence of a distinct class is demonstrated, and it is 
further shown that the laws, as written or as applied, 
single out that class for different treatment not based 
on some reasonable classification, the guarantees of the 
Constitution have been violated. There is no “two-class 
theory” of the Fourteenth Amendment which bars proof 
of such discrimination.

As the petitioner acknowledges, the Texas system of 
selecting grand and petit jurors by the use of jury com
missions is fair on its face and capable of being utilized

4 See Truax v. Raich, 239 U. S. 33; Takahashi v. Fish & Game 
Commission, 334 U. S. 410. Cf. Hirabayashi v. United States, 320 
U. S. 81, 100: “Distinctions between citizens solely because of their 
ancestry are by their very nature odious to a free people whose 
institutions are founded upon the doctrine of equality.”

8 Sanchez v. State, 147 Tex. Crim. Rep. 436, 181 S. W. 2d S7; 
Salazar v. State, 149 Tex. Crim. Rep. 260, 193 S. W. 2d 211; Sanchez 
v. State, 243 S. W. 2d 700.

6 In Juarez v. State, 102 Tex. Crim. Rep. 297, 277 S. W. 1091, the 
Texas court held that the systematic exclusion of Roman Catholics 
from juries was barred by the Fourteenth Amendment. In Clifton v. 
Puente, 218 S. W. 2d 272, the Texas court ruled that restrictive cove
nants prohibiting the sale of land to persons of Mexican descent were 
unenforceable.

7'
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without discrimination? But as this Court has heldtthe 
system is susceptible to abuse and can be employed in a 
discriminatory manner.’ The exclusion of otherwise 
eligible persons from jury service solely because of their 
ancestry or national origin is discrimination prohibited 
by the Fourteenth Amendment. The Texas statute 
makes no such discrimination, but the petitioner alleges 
that those administering the law do.

The petitioner’s initial burden in substantiating his 
charge of group discrimination was to prove that persons 
of Mexican descent constitute a separate class in Jackson 
County, distinct from “whites.”9 We believe he has 
satisfied this requirement. The testimony of responsible 
officials and citizens contained the admission that resi
dents of the community distinguished between “white” 
and “Mexican.” The participation of persons of Mexican 
descent in business and community groups was shown to 
be slight. Until very recent times, children of Mexican 
descent were required to attend a segregated school for 
the first four grades.10 At least one restaurant in town 
prominently displayed a sign announcing “No Mexicans 
Served.” On the courthouse grounds at the time of the 
hearing, there were two men’s toilets, one unmarked, and

1 Smith v. Texas, 311 U. S. 128,130.
• Smith v. Texas, supra, note 7; Hill v. Texas, 316 U. S. 400; 

Cassell v. Texas, 339 U. S. 2S2; Ross v. Texas, 341 U. S. 91S.
’ We do not have before us the question whether or not the Court 

might take judicial notice that persons of Mexican descent are there 
considered as a separate class. See Marden, Minorities in American 
Society; McDonagh & Richards, Ethnic Relations in the United 
States.

10 The reason given by the school superintendent for this segrega
tion was that these children needed special help in learning English. 
In this special school, however, each teacher taught two grades, while 
in the regular school each taught only one in most instances. Most 
of the children of Mexican descent left school by the fifth or sixth 
grade.

“°M ora,e L|brar>
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the other marked “Colored Men” and “Hombres Aqui” 
(“Men Here”). No substantial evidence was offered to 
rebut the logical inference to be drawn from these facts, 
and it must be concluded that petitioner succeeded in his 
proof.

Having established the existence of a class, petitioner 
was then charged with the burden of proving discrimina
tion. To do so, he relied on the pattern of proof estab
lished by Norris v. Alabama, 294 U. S. 587. In that case, 
proof that Negroes constituted a substantial segment of 
the population of the jurisdiction, that some Negroes 
were qualified to serve as jurors, and that none had been 
called for jury service over an extended period of time, 
was held to constitute prima facie proof of the systematic 
exclusion of Negroes from jury service. This holding, 
sometimes called the “rule of exclusion,” has been ap
plied in other cases," and it is available in supplying proof 
of discrimination against any delineated class.

The petitioner established that 14r/o of the population 
of Jackson County were persons with Mexican or Latin 
American surnames, and that 11% of the males over 21 
bore such names.’2 The County Tax Assessor testified 
that 6 or 7 percent of the freeholders on the tax rolls of

11 See note 8, supra.
53 The 1950 census report shows that of the 12,916 residents of 

Jackson County, 1,865, or about 14% had Mexican or Latin American 
•surnames. U. S. Census of Population, 1950, Vol. II, pt. 43, p. ISO; 
ill., Vol. IV, pt. 3, c. C, p. 45. Of these 1,865, 1,73S were native born 
American citizens and 65 were naturalized citizens. Id., Vol. IV, 
pt. 3, c. C, p. 45. Of the 3,754 males over 21 years of ape in the 
County, 408, or about 11% had Spanish surnames. Id., Vol. II, 
pt. 43, p. 180; id., Vol. IV, pt. 3, c. C, p. 67. The State challenges 
any reliance on names as showing the descent of persons in the 
County. However, just as persons of a different race are dis
tinguished by color, these Spanish names provide ready identification 
of the members of this class. In selecting jurors, the jury commis
sioners work from a list of names.
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the County were persons of Mexican descent. The State 
of Texas stipulated that “for the last twenty-five years 
there is no record of any person with a Mexican or Latin 
American name having served on a jury commission, 
grand jury or petit jury in Jackson County.” 13 The 
parties also stipulated that “there are some male persons 
of Mexican or Latin American descent in Jackson County 
who, by virtue of being citizens, freeholders, and having 
all other legal prerequisites to jury service, are eligible 
to serve as members of a jury commission, 
petit jury.” 11

The petitioner met the burden of proof imposed in 
Norris v. Alabama, supra. To rebut the strong prima 
facie case of the denial of the equal protection of the laws 
guaranteed by the Constitution thus established, the 
State offered the testimony of five jury commissioners 
that they had not discriminated against persons of Mexi
can or Latin American descent in selecting jurors. They 
stated that their only objective had been to select those 
whom they thought were best qualified. This testimony 
is not enough to overcome the petitioner’s case. As the 
Court said in Norris v. Alabama:

“That showing as to the long-continued exclusion of 
negroes from jury service, and as to the many ne
groes qualified for that service, could not be met by 
mere generalities. If, in the presence of such testi
mony as defendant adduced, the mere general as
sertions by officials of their performance of their duty 
were to be accepted as an adequate justification for

«R.34.
14 R. 55. The parties also stipulated that there were no persons 

of Mexican or Latin American descent on the list of talesmen. R. S3. 
Each item of each stipulation was amply supported by the testimony 
adduced at the hearing.
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the complete exclusion of negroes from jury service, 
the constitutional provision . . . would be but a 
vain and illusory requirement.” 15 *

15 294 U. S„ nt 598.
10 See Akim v. Texas, 325 U. S. 398, 403; Cassell v. Texas, 339 

U. S. 282,286-2S7.
11 See Akins v. Texas, supra, note 16, at 403.

The Bame reasoning is applicable to these facts.
Circumstances or chance may well dictate that no per

sons in a certain class will serve on a particular jury or 
during some particular period. But it taxes our credulity 
to say that mere chance resulted in there being no mem
bers of this class among the over six thousand jurors 
called in the past 25 years. The result bespeaks discrim
ination, whether or not it was a conscious decision on 
the part of any individual jury commissioner. The 
judgment of conviction must be reversed.

To say that this decision revives the rejected contention 
that the Fourteenth Amendment requires proportional 
representation of all the component ethnic groups of the 
community on every jury ’• ignores the facts. The peti
tioner did not seek proportional representation, nor did 
he claim a right to have persons of Mexican descent sit 
on the particular juries which he faced.17 His only claim 
is the right to be indicted and tried by juries from which 
all members of his class are not systematically excluded— 
juries selected from among all qualified persons regardless 
of national origin or descent. To this much, he is entitled 
by the Constitution.

Reversed.
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Mr. Chief Justice Warren delivered the opinion of the Court.

The petitioner, Pete Hernandel, was Indicted for the murder 

of one Joe Espinosa by a grand jury In Jackson County, Texas. He 

was convicted and sentenced to life Imprisonment, The Texas Court 

of Criminal Appeals affirmed the judgment of the trial court.

Tex. Crim. Rap. , 2$1 S.W. 2d 531. Prior to the trial, 

the petitioner, by his counsel, offered timely motions to quash the 

Indictment and the jury panel. He alleged that persons of Mexican 

descent were systematically excluded from service as jury commis-

1/
si oners, grand jurors, and petit jurors, although there were such 

persons fully^qualifled to serve residing In Jackson County. The 

petitioner asserted that exclusion of this class deprived him, as 

a member of the class, of the equal protection of the laws 

guaranteed by the Fourteenth Amendment of the Constitution. After 

a hearing, the trial court denied the motions. At the trial, the
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•gain denied. An allegation that the trial court erred In denying

the motions was the sole basis of petitioner’s appeal. In affirm

ing the judgment of the trial court, the Texas Court of Criminal 

Appeals oonsldered and passed upon the substantial federal question 

raised by the petitioner. We granted a writ of certiorari to 

review that decision, 3U6 U.S. 811.

In numerous decisions, this Court has held that It Is a 

denial of the equal protection of the laws to try a defendant of a 

particular race or color under an indictment issued by a grand 

or color have

jury, or before a petit jury, from which all persona of h!s race 
5b/e/y because 0/ th&t rtfCG.
^by the State, whether acting through

Its legislature, its courts, or its executive or administrative
h —r-J-r-e Ca

of fleer Although the Court has had little occasion to rule on
hasbeerx recogmz&dj

the question directly. " r^s1.nce Strauder v. West Virginia, 100 U.S.

303, <+ *>■« raanfinU.d, that the exclusion of a class of

persons from jury service on grounds other than race or color may

also deprive a defendant who is a member of that class of the

cons tl tuti onal guarantee of equal protection
y

of the laws. The

State of Texas would have us hold that there are only two classes—

white and Negro—wi thin the oontemplatlon of the Fourteenth Amend—
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ment. The decisions of this Court do not support that view. 

And, except where the question presented Involves the exclusion 

of persons of Mexican descent from Juries, Texas oourts have 

6/
taken a broader view of the scope of the equal protection clause.

Throughout our history differences In race and color have 

defined easily Identifiable groups which have at times required 

the aid of the courts in securing equal treatment under the laws. 

But community prejudices are not static, and from time to time 

other differences from the community norm may define other groups 

which need the same protection. Whether such a group exists 

within a community Is a question of fact. When the existence of 

a distinct class Is demonstrated, and It Is further shown that 

the laws, as written or as applied, single out that class for 

different treatment not based on some reasonable classification, 

the guarantees of the Constitution have been violated. There Is 

no "two-class theory” of the Fourteenth Amendment which bars 

proof of such discrimination.

As the petitioner acknowledges, the Texas system of select

ing grand and petit jurors by the use of jury commissions Is fair 

on Its face and capable of being utilised]without discrimination.
1/
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But as this Court has held the system is susoeptlble to abase and 

can be employed in a discriminatory manner. The exclusion of 

otherwise eligible persons from jury service solely because of 

their ancestry or national origin is discrimination prohibited by 

the Fourteenth Amendment. The Texas statute makes no such die

crimination, but the petitioner alleges that those administering 

the law do.

The petitioner’3 initial burden in substantiating his charge 

of group discrimination was to prove that persons of Mexican 

descent

2/ distinct from "whites".

a separate class in Jackson County,

We believe he has satisfied this require

ment. The testimony of responsible officials and citizens con

tained the admission that residents of the community distinguished 

between "white" and "Mexican". The participation of persons of 

Mexican descent in business and community groups was shown to be 

slight. Until very recent times, children of Mexican descent 

were required to attend a segregated school for the first four

12/grades. At least one restaurant in town prominently displayed 

a sign announcing "No Mexicans Served." On the courthouse grounds 

at the time of the hearing, there were two men’s toilets, one unmarked, 
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and the other narked "Colored Men* and "Hombres Aqul" ("Men Here")/ 

No substantial evidence was offered to rebut the logical Inference 

to be drawn from these facts, and It must be concluded that peti

tioner succeeded In his proof.

Having established the existence of a class, petitioner was 

then charged with the burden of proving discrimination. To do so, 

he relied on the pattern of proof established by Norris v. Alabama, 

29b U.S. $87. In that case, proof that Negroes constituted a sub

stantial segment of the population of the jurisdiction, that some 

Negroes were qualified to serve as Jurors, and that none had been 

called for Jury servi ce over an extended period of time, was held 

to constitute prlma facie proof of the systematic exclusion of 

Negroes from jury service. This holding, sometimes called the "rule 

of exclusion", has been applied in other cases, and it is avail

able in supplying proof of discrimination against any delineated 

class.

The petitioner established that lh% of the population of

( D'
Jaokson County were persons wlth*fii«paBLe surnames, and that 11% of 

A is.

the males over 21 bore such names. The County Tax Assessor tee** 
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fled that 6 or 7 per cent of the freeholders on the tax rolls of 

the County were persons of Mexican descent* The State of Texas 

stipulated that "for the last twnety—five years there is no record

of any person with a Mexican or Latin American name having served 
t3

on a jury commission, grand jury or petit jury in Jackson County.

The parties also stipulated that "there are some male persons of

Mexican or Latin American descent in Jackson County who, by virtue 

of being citizens, freeholders, and having all other legal pre

requisites to jury service, are eligible to serve as members of a

jury commission, grand jury and/or petit jury.

The petitioner met the burden of proof

imposed in Norri s v. Alabama, supra. To rebut the strong prlma 

facie case of the denial of the equal protection of the laws 

guaranteed by the Constitution thus established, the State offered 

the testimony of five jury commissioners that they had not dis

criminated against persons of Mexican or Latin American descent in 

selecting jurors. They stated that their only objective had been 

to select those whom they thought were best qualified. This 

testimony is not enough to overcome the petitioner’s case. As the

Court said in Norris v. Alabama t
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"That showing as to the lcn^-contlnued exclusion of 
negroes from jury service, and as to the many negroes 
qualified for that service, could not be net by mere 
generalities. If, in the presence of such testimony 
as defendant adduced, the mere general assertions by 
officials of their performance of their duty were to 
be accepted as an adequate Justification for ths com
plete exclusion of negroes from Jury service, the 
constitutional provlslj^. .would be but a vain and 
Illusory requirement.

\jThs same reasoning Is applicable to these facts.

Circumstances or chance may well dictate that no persons In 

a certain class will serve on a particular jury or during some 

particular period. But it taxes our credulity to say that mere 

chance resulted In there being no members of this class among the 

over six thousand jurors called In the past 2$ years. The result 

bespeaks discrimination, whether or hot It was a conscious decision 

on the part of any individual jury canmissloner. The judgment of 

conviction must be reversed.

To say that this decision revives the rejected contention 

that the Fourteenth Amendment requires proportional representation 

of all the component ethnic groups of the community on every jury

Ignores the facts. The petitioner did not seek proportlonal

representation, nor did he claim a right to have persons of Mexican 

■Aaced.
descent sit on the particular juries which he^wB»wlwww</ His only 

claim Is the right to be Indicted and tried by juries from which
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8

V

all members of his class are not?excluded£  juries selected from A /A

among all qualified persona regardiesb of national origin or 

descent. To this much, he Is entitled by the Constitution,

I

REVERSED.

i
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Footnotes - No. U06.

1/ Texas law provides that at each tern of court, the judge shall 

appoint three to five jury commissioners. The judge Instructs 

these commissioners as to their duties. After taking an oath that 

they wl.ll not knowingly select a grand juror they believe unfit or 

unqualified, the commteioners retire to a room In the courthouse 

where they select from the county assessment roll the names of 16 

grand jurors from different parts of the county. These names are 

placed In a sealed envelope and delivered to the clerk. Thirty 

days before court meets, the clerk delivers a copy of the list to 

the sheriff who summons the jurors. Vernon’s Tex. Gode Crim. Proc., 

19U8, Arts. 333-350.

The general jury panel Is also selected by the jury commis

sion. Vernon’s Tex. Civ. Stat., 19h2, Art. 2107. In capital casas, 

a special venire may be selected from the list furnished by the 

commissioners. Vernon’s Tex. Code Crim. Proc., 19h8, Art. 592. 

2/ See Carter v. Texas, 177 U.S. Lih2, hli7.

3/ "Nor If a law should be passed excluding all naturallzed Celtic 

Irishmen [from jury servlce] would there be any doubt of Its Incon

sistency with the spirit of the amendment.” 100 U.S. at 308. Cf. 

American Sugar Refining Co. v. Louisiana, 179 U.S. 89, 92.

L/ See Truax v. Raich, 239 U.S. 33 Takahaski v. Fish &

Game Commission, 33U U.S. U10. Cf. Hlrabayashi v. United States, 

320 U.S. 81, lOOt "Distinctions between citizens solely because 

of their ancestry are by their very nature odious to a free people

whose institutions are founded upon the doctrine of equality."

s/ Sanchez v. State,

6/ In Juarez v. State? 10? Tex. Crim. Rep. 297, 277 S.W. 1091, •
S. tjJ. 2. -

700 .the Texas court held that the systematic exclusion of Roman Catholics

from juries was barred by the Fourteenth Amendment. In Clifton v.

Puente, 218 S.W, 2d 272, the Texas court ruled that restrictive
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covenants prohibiting the sale of land to persons of Mexican 

descent were unenforceable*

2/ Salth ▼. Texas, 311 U.S, 128, 130,

8/ Smith ▼, Texas, supra note 7j Hill v. Texas, 316 U.S. 1*00,

Cassell v. Texas, 339 U.S. 282 j Bo aa ▼. Texas, 3U1 U.S. 918.

2/ do not have before us the question whether or not the Court 

might take judicial notice that persons of Mexican descent are 

there considered as a separate class. See Marden, MlnoHtles In 

American Society, McDonagh & Richards, Ethnic Relations tn the 

Uni ted States.

10/ The reason given by the school superintendent for this segre

gation was that these children needed special help In learning 

English. In this special school, however, each teacher taught two 

grades, while In the regular school each taught only one in most 

Instances, Most of the children of Mexican descent left school 

by the fifth or sixth grade.

11/ See note 8, supra.

12/ The 1950 census report shows that of the 12,916 residents of

Jackson County, 1,86$, or about lh% had Mexican or Latin American 
id,

surnames. U.S. Census, 1950, Vol. H, pt. U3> p« 180,AVol. IV,

Bt. 3,*p. 1*5. Of these 1,865> 1,738 were native born American 
i *
cltlsens and 65 were naturalised dtlsens. Id., Vol. TV, pt. 3> G

p. 1*5. Of the 3,75h males over 21 years of age in the County, 

«•
•

h08, or about 11% had Spanish surnames. Id., Vol. II, Dt. 1*3,
C.C, 1

p. 180j Vol. IV, Bt. 3,'p. 67. The State challenges any reliance 
A 1 A

on names as showing the descent of persons in the County. However,

Just as persons of a different race are distinguished by color, 

these Spanish names provide ready Identification of the members 

of this class. In selecting jurors, the jury commissioners work 

from a list of names.
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iy r. 3U.

lh/ R. 55. The parties also stipulated that there were no persons 

of Mexican or Latin American descent on the list of talesmen.

R. 83. Each Item of each stipulation was amply supported by the 

testimony adduced at the hearing.
15/ U-S. at SI A.

16/ See Akins ▼. Texas, 325 U.S. 398, UO3j Cassell v. Texas

339 U.S. 282, 286-87.

17/ See Akins v.
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Bo. Toon, 1*53.

Pete Warned Wa, ) • -

Petit! osar. ) On mt of Ortier■ri to
) the Coart of Or

▼. ) Appeals ef ths State
) sf Ttaas.

The State sf Tuas. )

■r. CMof Mattos Barren del!wared tho opinion of the Chart. 

Ths petlM«r, Bote Barnandeo, was Indicted for tho unrder 

of one Joe Isplnooa by a grand Jary in Jackson OMnty, Tinas. Ba 

woo oomioted and sentenced to Ilfs i^rtein—rt. The Vases Chart 

of OrfMml Appeals affined tho Jwdgsoct of tho trial coart.

Tta. Orin. Bap, , 251 S.W. 2d 531. Prior to tho trial, 

tho petitioner, by Ms nnonsol, offend tinely awticno to naaah the 

indfetaent and ths Jary panel, Bo alleged that person of Baxican 

descent ware ayetsnetioally anrrlwdod firsa Barrios aa jary ocssrfo-

1/
sicnora, grand Janra, and petit jsron, althwagh th are wars sedi 

parsons folly qwalfftod to earn awsiding In Ta^rw— Coeaty. The 

petitioner esported that azelanion of thia Blass daprlwd Ma, as 

a ■saber of the class, of the ■goal peotoetiaa of tho laws 

goarantead by tho Mawrteonth taeataont of tho Oonstttatlon. After 

a hearts*, the trial ooart dented tho nottem. At tho trial, tho
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naMeao wore mound, farther ovtfenoa tfesn, and the Mtfm 

again iartii. An that the trial court errad In daeylng

the entices was the solo basis of potlttcmer'e appeal. Tn affirm- 

1M Aha W** of trttl court, tbs teas Onri of CMntahl 

Appeals considered and passed upon the sdhataatial federal question 

reload by the petti?oner. W granted a srlt of eortiorarl to 

nroto* that decision. 3b6 1.8. 811.

Tn nwoeroma decisions, thio Coart has held that ft la a 

dental of the equal protection of the lawa to try a defendant of a 

particular race or cdcr under an indictment teased by a grand 

Jury, or before a petit Jury, from uhioh all persons of Ma race 

or color have been excluded by the State, shatter noting through 

tie legislature, Its courts, or Its eaoestluw or afetMstratlwa

y
officers. Although the Court has had little occasion to rule on 

the question directly, sinos Strawder ▼. Wot ▼lminia, 100 U.S. 

303, It has boon reoogntaod that the exclusion of a elasa of 

persons from Jury adrrice on grounds other than rase or color may 

also deprive a defendant she la a afebar of that olnaa of the

y 
eeaetltutienal guarantee of equal protection of Wo laoa. The 

State of teas mould base ns hold that there are only too alaaaea 

uhito and Wgrci within the enntomplatlea of the tertseaW Amend
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sent, The doeistceo of thte (toast de act aapport that vies. 

And, exeopt wham the gneotlon preoented twelves the emlnolen

y 
of paracm ef Mexican liecent from Jorian, Ttoxaa caorte have

j 
taken a brooder view of the ooopa ef the egaal protection dance/

Throwghcnt car history differences la moo and oolcr ham 

defined easily Identifiable grasps which hare at tinea regelrad 

the eld of the ccatrta la oecerlag oqaal tmatnent wader tha lass. 

But eownanlty pmjadlcaa am net static, and from tine to tine 

other differences from the eoasantty nora nay ddflne other growpa 

wMch need the ease protection. Whether each a gmwp exists 

■within a oanesnlty Is a gnoetlen of fact, When the existence of 

a distinct class Is dancnstmtod, and It la farther ahown that 

the laws, as written er as applied, single eat that elaae for 

different trectnant not based on sone reasonable odasslfloatlon, 

the guarantees of the Oenetltntlon have been violated. Them Is 

no "two winos theory* of the Fbwrteenth Anendbeent which bars 

proof of aeeh dloarlsdnctlon.

As the petitioner acknowledges, the tana gysten of oaloet-

Ing grand and petit Jurors by the woo of Jury wr—teelnno la fair
• • • I

on Ito face and capable of being utilised without dtoarfnlnatlon.'
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Bet aa thia Graft baa bald the ayaton la aMeaaptlbla io abaae and

y
can ba i<l nyail tn a dtairlalnafary aamar. The enlaefaa of 

otherwlao eligible persona free Jary aerate* solely beaaaae of 

their ancestry er national origin la dtacrlnlnattoa prohibited by 

the FOerteenth iwontosat. The Texas atatate sakee no each die- 

crfntmtlon* bat the petitioner alleges that those atotntetortag 

the lav de.

The petitioner^ Initial barton tn otoatantlattng Ma charge 

of grasp dl serial nett on wee to pro** that persons ef Mexican 

topcent ar* eomttored aa a aaparate class In Jbekaon Cowaty* 

distinct from "whites" to bdlev* he baa satisfied this raprtr*- 

rant. The teetlMsqy ef reapenatble officials and <rtt Isens con

tained the etodselon that residents of the corasBrtty dietlagatshsd 

between "white" and "Msxfeaif*. The partlelpattca of persons of 

Mexican toeoent In bed none and ecanaaltgr grwwps vac sham to bo 

alight. Itattl very raeawt. tinea* oMldrea ef Mexican deanent. 

ver* raprtrsd to attend a segregated school for the first fewr

wgrades. At least one reatamnt In town prostnently displayed 

a sign era ran sing "Me ■cartoons Served." On the ocwthcaeo green to 

at the tine ef the hearing* there acre two nea*a toilets* one wanarhed* 
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to atodanttal •vtdena* wee offered to robot th* logtoal laftoana* 

to be dram fton tow* faeto, and ft mt to omalndod that pott- 

tf oner enoooodod 1a Ma proof.

Raving oetafallatod tto aarlatonaa of a elaaa, petitioner me 

then charged with tto harden of proving dtoartnfnatloa. to do no, 

to veiled on the pattern of proof eetahlftoed by torria w. Alatom, 

29U tUS. 58?, In that cane, proof that togroo* ooeetltatod a ato-

to oocatttato parton fade proof of th* ejatemtte exclmtoi of

■agree* firm Jary mrvloo. tote holding, ometimo celled tto "rale

iy
of emedooF, tea toon applied tn other caam, and It la avail

able la o*pplyfng proof of dtocrlatmtlcn agalmt any dalinmtod

Ito petitioner eotabUatod that lhM of too papolabioe of

Jatoaon Coanty war* paraana with Hapaaie aaraanea> and that UM of 
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tied that 6 er ? per cent af the froaheltare m ths tor sella of 

the county were partons af Hmieon descent. Ths State of Taxes 

stipulated that *for the lest t—ety flw years there is no record 

of any parses with a taartaen or Latta Amrleea bom having served

jy 
on a Jury oeceieotca, greed Jury or petit Jury in JMes County. 

The parties also stipulated that *tbero are boss sale parsons of 

Vuxioan or Latin American desoont In JUriraon toasty who, by virtue 

of being oitisone, freeholders, and having all other legal pre

requisites to Jury service, are eligible to servo as eoataro of a

lg/
Jury eosntssion, grand Jury and/or petit Jury."

The petitioner acre than adequately net the burden of proof 

inposed tn Harris ▼. Alatam. Basra. To rebut the strong prim 

facie case of the den* 1 of the equal protection of the laws 

gnarentasd by the Constitution thus established, the State offered 

the tostfnsnr of five Jury oanaf esiomro that they had not dis

criminated against persons of ■ettean er Latta taerlncn descent tn

2^
selecting Jurors. They stated that their only objective tad boon 

te edoet those when they thought were boot qualified. This 

testtnoy is net enough to ovaraaaa the petitioner's oase. As the 

Court said tn Harris v. Alstanat
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qualified fter Utt mrwleo, eoald Mt tee mt by mm 
generalities. If, in the jmiww ef snoh tsetfaaw 
M defendant addaoed, the mm general acscrtiiM by 
officials ef their perficensnee of their duty were te 
tee accepted as an adequate justlfleetfen for the eem 
piste exslnelon ef negroes fbsn jury serwloo, the 
scostltutioml prowlston^. .weald be bat a win and 
tllnaery rsqulrwnoet.12/

The eons reasoning te applicable te there facts.

Ctraanatanriae or chanoe nay well dictate that no persona tn 

a certain class will scree on a particular jury or daring 

particular period. Bat <t treat oar credulity to cay that 

chance readied la there being no nachors of thi a Glare anting the 

ewer etr thousand jurors called tn the past 25 years. The resalt 

bespeaks dfecrlst nation, whether or not It wee a conscious decision 

on the part of toy lndtwl deal Jury ecnnlsalondr. The judgesnt of

eonrlotlcn snot bo rwrareed.

To say that this decision rewires the rejected contention

that the Fourteenth inenhiowt. requires proportional rapraaontatlen

______ k ' »/ 
of all the ccaponeot ethnic groups of the caunonlty on every jury

Ignores the facta. The petitioner did net seek proportional

representation, ner did ho data a right to haws persons of dexlaan 

ay 
descent sit on the particular juries which tee nest faoo. Ms only 

slain Is ths right to be Indicted and tried by juries fTcn which 

Reproduced From the Collections of the Manuscript Division, Library of Consress



8

all Mftvra rf Ms Slsss are soft nil sfc 8 Jeriea aeleoted ftw 

awns aU qaallflad paraaoa raftfCLass af aetfonal arlfta er 

ilea Beat- Th tMa Banti, he la caMtled by the OeaatltaMou
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Footowtea — Io. 1*06.

1/ Texas 1* provides that at each tern of court, the Judge ehall 

appoint three io floe Jury awartaal inara. the Judge Instructs 

these eeaurteafoncrs aa to their dntfae. After taking aa oath that 

they will not hwstngly select a grand J*er they believe unfit ar 

waqnallflod, the ooaaahalwaara retire to a roan la the aoarthaaoo 

grand Jurors free different parts of the county. These nanon are 

placed In a sealed envelope and delivered to the alert. Thirty 

days before court neeto, the clerk delivers a copy of the list to 

the sheriff who aw one the Jurors. Vernon’s Tax. Code CWn. FFoc., 

19W, Arte. 33J-J5O.

The general Jury panel Is also selected by the Jury ccasrfs- 

sfon. Terne®*8 Ttex. Civ. Stat., 19h2, Art. 2107. In capital cassb 

a spacial venire say ba selected ftw the list fhrnlahed by ths 

courtedoners. Vernon’e Tex. Code Grin. Proc., 19U8, Art. $92. 

i/ C**”1 Taxae. 177 U.S. W*2, Wf.

J/ *bor If • lnr should bo passed exclndtag all naturalised Celtic 

Irlatuun (from Jury service] weald there be any doubt of Its tncoo 

St stoney with the spirit of the imiheaU* 100 U.S. at JOB. Cf. 

Inerlwsi Soger leflnUt Co. v. Leet at ana, IT? U.S. 89, 92.

1/ See TTuax v. Mich, 239 U.S. 33 (allens)j Trtrahaakl v. Fish ft 

Gaea Oocarfeetcn, 33h U.S. 1*10. Cf. gfrebayawhl v. Batted States. 

320 U.S. 81, 1001 ■Mstlnetfoae between eft! seas solely bemuse 

of their ancestry are by their very nature adloes to a free people 

whose Institutions are founded upon the doctrine of oqpallty.” 

y State. 2h3 8.U. 2d 700.

y Tn Marww v. State. 102 Tta. Crl*. Bep* 2T7, 277 B.W. 1091, 

the Texas court held that the ajataeatlo exclwston ef Sanaa Catholics 

fren fdrtas was barred by the fbvteasrth Asandasnt. Tn Olftcu v. 

Puente, 218 8.W. 2d 272, ths Ttaes court ruled that reatrtetlvw
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t

o—its preMMtta* the solo of Imd to persons of talcoi

y het th ▼. »im, Jll 0.8. 128, 1J0.

y at th ▼. TUotao, sucre note 7j Hl ▼. Threw, 316 0.8. hOOj 

Casaell ▼• Texas, 339 B«S. 282j *>oa ▼. If, 3bl 0.8. 910.

2] *• do not hare before — the quowtloa whether or not th* Court 

night toko judicial notice that persons of Boxteaa doo pent are 

there considered as a separate dam. 8— Berten, Binarities In 

Anertecn Society} BcDonagh h Richards, Bthnfc Solatia— In the 

DM tod States.

10/ The reason given by the school superintendent for this eagre 

gatlcn woe that thaw children needed special help In learning 

English. In thia special school, however, each t—char taught two 

grades, while In the regular school each taught only one In oast 

Instances. Boat of the children of Mexican descent left school 

by the fifth or sixth grade.

11/ See note 8, copra.

12/ The lp$0 census report shews that of the 12,916 reetdewts of 

Jackson County, 1,865, or about lhjt had Baxlean or Latin American 

eurneaes. 0.8. Census, 1950, Vol. H, Pt. k3, p. 180} Tol. IT, 

Pt. 3, p. k$. Of ths— 1«865, 1,738 were natlre born Awertoan 

el t! sens and 65 wore naturalised cttlsens. Id., Tol. XT, Pt. 3, 

p. M5« Of the 3,T5Ji wales orer 21 years of age In the County, 

I1O8, or about 115 had Spanish awn—ms• Id., Tol. U, Pt. b3, 

p. 180j Tol. XT, Pt. 3, p« 67. The State shallongee any reliance 

on nares — shewing the desrent of persons tn the County. Bowerer, 

Just — parsons of a different rare are di st! ^staked by odor, 

these Spent eh names preside ready Identification of the meribors 

of this ala—. Th selecting jurors, the jury coawlssteaers work 

froa a list of naoes.

a
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iy «. 3b.

!• 55. The parties also atlpelatod that there were no persona 

of Baxtoan or Latin inertron daaoeot oa the Hat of taleenes,

R. 8?. Sech ltoa of each stipulation we aeply aepportod hjr the 

tosttnony adduced at the hearing.

100 U.S. at 598.

See jUrfn* ▼. Taras, 325 U.S. 398, hO3j Cassell ▼. Texas, 

U.S. 282, 286-87.

Soo Aktna ▼. Texes, auyre note 16, at h03.

3l 5l S
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/ pril 19, 1954

MEMORANDUM BY THE CHIEF JUSTL

No. 406 - Pete Hernande® v. State of Texas

Petitioner Pete Hernandes, of Mexican descent, was

indicted by the Grand Jury of Jackson County, Texas, of the

crime of murder. He was convicted and sentenced to life

Imprisonment. The Court of Criminal Appeals sustained the

conviction. The sole grounds for appeal were that in the

selection of the Jury Commissioners who selected the grand

Jury that indicted him and the trial Jury that convicted him,

and in the selection of both the Grand Jury and the trial jury

he was deprived of the equal protection of the law as guaranteed

by the Fourteenth Amendment to the Constitution of the United

Sta tes in that persons of his national origin or class were

systematically, intentionally and deliberately excluded from

Jury Commissions, Grand Juries and trial juries in Jackson

County. Timely motions to set aside the indictment and to

quash the entire panel of trial Jurors on the above grounds

were made, testimony introduced and thereafter denied by the

trial Court.

Petitioner has made no attack either in the Texas courts

or here upon the laws of Texas governing the organization of

Juries Petitioner concedes that they are fair. His

Rpnmdiirwi From th. CnllwHnn. nf th. Mannvrlnt IMvicInn. T ihrarv nf CnnorM.
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Contention is that the exclusion of persons of Mexican descent 

from Jury service in this case results from the actions of 

those who were intrusted with the duty of administering in a 

fair and impartial manner statutes capable of being administered 

without discrimination. Petitioner concedes that the 14th Amend

ment does not require proportional representation of the 

component ethnic groups of a community on Juries (Pet Brief 15). 

Neither does he contend that he has a right to have persons of 

Mexican descent sit on the grand Jury that indicted him or on 

the trial Jury that convicted him (id). He does not demand that 

persons of Mexican descent sit on any particular Jury. His 

insistence is that they not be systematically excluded from all 

Juries .

The petitioner offered evidence to establish that

in addition to systematic exclusion of citizens of Mexican descent 

from Jury service, such citizens were regarded and treated as 

an inferior group. He offered evidence to prove that until 

recently school children of Mexican or Latin American descent 

were segregated in the first four grades from the Anglo American 

children, merely because of their racial origin and that the 

school to which they were sent was substandard and contrary to

-2-
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the practice in the community had but one teacher for the 

four grades. He also offered evidence to the effect that 

people of Mexican descent were not generally accepted in 

business groups and that on the courthouse grounds, there were 

two men’s toilets, one for Anglo Americans and the other with

■*<
the sign reading "Colored Men-Hombres Aqul," the latter^term 

meaning in English "Men here".

The state contended there was no discrimination in

these matters and elicited answers from each of the Jury 

Commissioners to the effect the Judge had not instructed the 

Commission to discriminate against citizens of Mexican descent, 

that as a commission they had not done so, that national origin 

of prospective Jurors was never discussed by them and that 

they had merely sought to select the best qualified men for 

the Jury panels.

Jackson County is in South East Texas where there 

has long been a substantial proportion of people of Mexican 

descent. Since 1930 the Census reports have not used the 

classification "Mexican" in compiling population statistics.

-3-
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The 1950 census figures for Jackson County, Texas, show
i

a total population of 12,916* (US Census 1950 Vol* II Part 43 P180)» 

Persons of Spanish surname there total 1865, of which 1738 are 

native born, American citizens and 65 are naturalized citizens. 

Persons with Spanish surnames thus constitute about 14 percent 

of the total population of Jackson County (Pet. Br.P.18). The 

number of males aged 21 years or over from whom Juries are 

drawn in the county is 3754, Of these, 408, or approximately 

11 percent have Spanish surnames (Id P.19). It was testified 

that 6 or 7 percent of the freeholders on the tax rolls of 

the County are of Mexican or Latin American descent. "On 

the Consolidated Census Roll” for the schools in one of the 

school districts for the year 1950-51, among the 1184 listed 

as white, 211 were Spanish or Hispanic names.

Juries in Jackson County are constituted by Jury 

Commissioners appointed by the District Court. They in turn 

annually select the Grand Jury and 250 talesmen for trial 

Jury duty.

It was stipulated by the state and counsel for the 

defendant "that for the last twenty-five years there is no record

-4-
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of any person with a Mexican or Latin American name having 

served on a Jury commission, grand Jury or petit Jury In 

Jackson County”, that In this case "there is no person of 

Mexican or Latin American descent or blood on the list of 

talesmen" (Record P.34), and that there are "some male persons 

of Mexican or Latin American descent In Jackson County, who 

by virtue of being citizens, householders, or freeholders, 

and having all other legal prerequisites to Jury service, 

are eligible to serve as members of a Jury commission, grand 

Jury, and/or petit Jury" (Record P. 55).

-5»

Reproduced From the Collections of the Manuscript Division, Library of Congress



In spite of the stipulations the State contended 

that the constitutional right of equal protection «£er the 

lawjhad not been infringed because the Jury Commissioners 

testified that they had not intentionally excluded citizens 

of Mexican descent from Jury service and that as commissioners 

they had never discussed the nationality of prospective 

Jurors •

’* To our minds, it is conclusive that, Insofar as the 

question of discrimination in the organization of Juries in 

State courts is concerned, the equal protection c 1 ause of 

the Fourteenth Amendment contemplated and recognized only 

two classes as coming within the guarantee; the white race,

comprising one class, and the Negro race, comprising the 

other class. It then holds that "Mexican people are not

a separate race but are white people of Spanish descent"

and that so long as "white people" as a group are not 

discriminated against, they cannot be heard to complain

because people of their ethnic group are never selected 

as Jurors unless it can be proved that there was express 

or factual discrimination. The court entirely discounting 

the stipulations of the parties, says there is an absence 

-6-
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of any such proof. There is a series of cases in the Texas Courts 

holding that because citizens of Mexican descent are "white 

people" that they cannot complain of exclusion from Juries 

composed of other white people. (Pet. Brief P.6). Relying
f ’j: : 1

upon the earlier case of Sanchez vs. State, 147 Tex. Cr.R.436,
181 SW 2 d 87,

it quoted the following therefrom with approval.

(Quote P. 93 of Record).

It Is not necessary to discuss the statement

of the court that petitioner insists on citizens of Mexican 

descent being placed in a distinct or preferential classification 

among "white people". As stated above, he makes no such 

contention here.

We think the trial court and the Court of

Criminal Appeals failed to make a reasonable application of

the stipulation of the parties to the other admitted facts in

the case. We do not believe there is a lack of evidence of 

factual discrimination.

.........
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The number of people of Mexican descent In

the county is substantial ( 1865 in a total population of 12,916). 

The vast majority of them are American citizens (1738 native- 

born, 65 naturalized). Charges of^d1scrimlna11 on against 

this ethnic group had found their way into the Texas courts 

long before this case, and it must be presumed that those 

charged with the responsibility of selecting Juries would 

have knowledge of this fact and of the necessity of 

buttressing the jury system against such discrimination.

No reason is assigned by the State for its failure to

Include citizens of Mexican descent on Jury panels except 

that the Commissioners gave no consideration to ethnic 

groups as such and endeavored merely to select the best 

possible Jurors .

If this approach resulted in keeping jurors of

Mexican descent off either the grand Jury that indicted or 

the trial Jury that convicted petitioner, it might well be 

considered reasonable because no defendant has a right to 

have persons of his ethnic group on his Jury. If the 

panels for the year failed to include any such, circumstances

-8-
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rather than discrimination could well4>« the result,.of 

L1 rcunirtaneft rathe** ♦han dcai-gfl. But when the facta 

are such that the State must stipulate that not only 

were there no persona of Mexican descent on the Jury panels 

in this case, but that for twenty-five years in Jackson 

County, there had never been a person of Mexican or Latin 

American descent on the Jury Commission, on any grand 

Jury or on any trial Jury, it taxes credulity to say there 

was no intention to exclude citizens of that group from 

Jury service. Particularly is that true when 250 talesmen 

are regularly selected each year for trial Jury service.

In 25 years this would add up to 7500. To say that mere 

circumstance accounted for the fact that not one person 

of Mexican descent was included in this 7500 is incredible. 

The result bespeaks discrimination, whether conscious or 

not on the part of any individual commissioner.
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The Court of Appeals, relying on the fact that the 

cases decided by this court dealing with exclusion of 

persons from juries were those involving the rights 

of negroes, holds that those cases are not applicable 

here .

"To our minds, it Is conclusive that, insofar

as the question of discrimination in the organization 

of Juries in state courts is concerned, the equal 

protection clause of the Fourteenth Amendment 

contemplated and recognized only two classes as 

coming within that guarantee, the white race, comprising 

one class and the Negro race, comprising the other 

class

(Record P. 97)

We do not agree with this interpretation

of the equal protection clause of the fourteenth 

amendment. The fact that this court has outlawed 

discrimination against one group in a certain field does 

not circumscribe the rights «f other groups.

-10-
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The equal protection clause of the fourteenth 

Amendment was not limited to the rights of negroes. It 

has been applied to others under widely varying circumstances.

(Cases)

including the courts of Texas

Tex. CIv.App.218 S.W. Zd Z72)

10Z Tex .Crim.Rep. 297, 277 S.W. 1091.

and there is no reason to limit it to the "two class" theory 

in cases involving discrimination in organization of Juries. 

This court said in a case involving the exclusion of negroes 

from Juries •

"Now, if a law be passed excluding all naturalized

Celtic Irishmen, would there be any doubt of its inconsistency 

with the spirit of the Amendment."

StraHder vs. West Virginia 100 US 303,308.

It is likewise true that if the State of Texas could not 

pass a law to exclude citizens of Mexican descent from Jury 

service, the officers of the Courts could not administer a 

fair state law so as to accomplish such discrimination.

Strander vs.West Virginia supra.

Shelley vs .Kraemer 334 USl, 14.

-11-
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We do not subscribe to the "two classes” theory, 

but if it were sound it could never be sanctioned as a weapon 

to enforce discrimination.

We believe discrimination has been shown and that the

Judgment of conviction should be
REVERSED

Reproduced From the Collections of the Manuscript Division, Library of Congress



of persons of Mexloan descent from juries Texas courts havey

" 6/
taken broader view of the scope of the equal protection clause.

-S^djB-appaaseiU-Wmt^hroughout our hi story differences In

race and color have defined easily Identifiable groups which have^

required the aid of the courts In securing equal treatment under

' the laws. But community prejudl ces are not static, and it also 

Tinms sriuiLmtrlihirt from time to time other differences from the 

community norm may define other groups which need the same protec

tion. 'Whether such a group exists within a community Is a question

of fact. When the existence of a distinct class Is demonstrated, 

and It Is further shown that the laws, as written or as applied, 

\^' single out that class for sperifsl treatment not based on some

reasonable classification, the guarantees of the Constitution have

been violated. There is no "two-chss theory" of the Fourteenth

Amendment which bars proof of such discrimination,

As the petitioner acknowledges, the Texas m^feked of selecting

grand and petit jurors by the use of jury commissions Is fair on

VIts face and capable of being utilised without discrimination.

.......
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But thia Court is aware that th^J, system is susceptible to abuse 

8/
and can be employed In a discriminatory manner. The exclusion

of otherwise eligible persons from jury service solely because of 

their ancestry or national origin Is discrimination prohibited by

the Fourteenth Amendment, The Texas statute makes no such ftettwe

but the petitioner alleges that those administering the law

do

The petitioner’s initial burden in substantiating his charge

of group discrimination was to prove that persons of Mexican

descent are considered as a separate class in Jackson County,

21distinct from "whites". We believe he has satisfied this require'

ment. The testimony of responsible officials and

contained the admission that residents of the community distinguished

12/between "white" and "Mexican". The participation of persons

of Mexican descent in business and community groups was shown to be

11/ Until very recent times, children of Mexican descent

were required to attend a segregated school for the first four

!£/
grades. At least one restaurant in town prominently displayed a

a/
sign announcing "No Mexicans Served." On the courthouse grounds

dimatsig the hearing, there were two men’s toilets, one unmarked,

•/
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covenants prohibiting the sale of land to persona of Mexican 

descent were unenforceable 

7/ Smith v. Texas, 311 U.S. 128, 130.

8/ Smith v. Texas, supra note 7j Hill v. Texas, 316 U.S. liOOj

Cassell v. Texas, 339 U.S. 282j Ross v. Texas, 3hl U.S. 918.

9/ We do not have before us the quest!on.whether or not the Court 

might take judicial notice that persons of Mexican descent are

considered as a separate d .... .. 9E

•UafctKMMattB*. See Marden, Minorities in American Society)

McDonagh & Richards, Ethnic Relations In the United States.

10/

11/

R.

R.

28, 32,

60-62.

39.

12/ R. h3—55 The reason glven^or this segregation was that these

children needed special help in learning English. In this special

school each teacher taught two grades, while In the regular school

each taught only one in most Instances. R. 51, 55. Most of the

/X

children of Mexican descent left school by the fifth or sixth

grade R. U6.

38

7U-75.

shows that of 'the 12,916 residents of

13/ R-

lh/

15/ See note supra.

16/ The 1950 census report

Jackson County, 1,865, or about lh% had Hispanic surnames. U.S,

Census, 1950, Vol. II, Pt. U3, p. 180j Vo. IV, Pt. 3, p. U5. Of

these 1,865, 1,738 were native born American cltisens and 6$ were

naturalised dtisens. Id., Vol. IV, Pt. 3, P» U5. Of the 3,75U

males over 21 years of age in the County, h08, or about 11% had

Spanish

p. 67

surnames. Id., Vol. II, Pt. U3, p. 180j Vol. IV, Pt. 3, 

The State challenges any reliance on names as showing the

descent of persons in the County. However, just as persons of a

I
I
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different race are distinguished by color, these Spanish names 

provide ready Identification of the ■embers of this class, both 

for the purpose of reviewing the evidence presented and for those 

choosing to discriminate against these people. In selecting jurors, 

the jury commissioners work from a list of names.

17/ R. 36.

18/ R. 3h.

19/ R. 55. The parties also stipulated that there were no persons 

of Mexican or Latin American descent on the list of talesmen,

R. 83. Each Item of each stipulation was amply supported by the 

testimony adduced at the hearing,

20/ R. 55-60, 63-67, 71-73.

21/ 100 U.S. at 598.

22/ See Akins v. Texas, 325 U.S. 398, hO3j Cassell v. Texas,

339 U.S. 282, 286-87.
I

23/ See Akins v. Texas, supra note 21, at h03.
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April 1% ItM

MKMOmUfPPM ST TBK CHOCF JWST1CT

If u, 40* - »>U Morwendeo v. tate of T—■

Petitioner Feta Hernandes, of Mexican descent, wh

Indicted by the Grand Jury of Jackson County, Taxes, of the 

crime of nurder. Mt was convicted and sentenced to life 

IsrprIsonnent. The Court of Crlnfne! Appeals sustained the 

conviction. The sole grounds for appeal were that In the 

selection of the Jury Commisslonera who selected the grand 

Jury that indicted him and the trial Jury that convicted him, 

end In the selection of both the Grand Jury and the trial Jury 

he was deprived of the equal protection of the law as guaranteed 

by the Fourteenth Amendment to the Constitution of the United 

States in that persons of his national origin or class were 

systematically, Intentionally and deliberately excluded from 

Jury Commissions, Grand Juries and trial Juries In Jackson 

County. Timely motions to aet aside the Indictment and to 

quash the entire panel of trial Jurors on the above grounds 

were wade, testimony introduced and thereafter denied by ths 

trial Court.

Petitioner has wads no attack either in the Texas courts 

or here upon the laws of Texas governing the organisation of 

Juries. Petitioner concedes that they ere fair. His
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tententfen 1* that the exclusion of persons of Nsxfcsn descent

fron Jury service In this esse results from the actions of 

those who were Intrusted with the duty of adafnlster Ing fa a 

fair and Impartial nemer statutes capable of Being administered 

without discrimination. Pat It loner concedes that the 14th Amend- 

want does not require proportional representstIon of the 

component ethnic groups of a cononmlty on Juries (Pet Brief IS). 

Neither does he contend that he has a right to have persons of 

Mexican descent sit on the grand Jury that Indicted him or on 

the trial Jury that convicted his (Id). He does not demand that 

persons of Mexican descent sit an any particular Jury. His 

insistence Is that they not be systeamtlcally excluded from all 

Juries.

The petitioner offered evidence to establish that

In addition to systematic exclusion of citizens of Mexican descent 

frost Jury service* each citizens were regarded and treated as 

an inferior group. He offered evidence to prove that until 

recently school children of Mexican or Latin American descent 

were segregated In the first four grades fro® the Anglo Amr lean 

children, merely because of their racial origin and that the 

school to which they were sent was substandard and contrary to

-2-
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for thethe practice la the Ity had bet ens teacher

foer grades* Ito alee offered evidence te the effect that

people of Mexican descent were aet gsnersliy accepted la 

besiness groepo sad that ea the ceerthewse grenade* there were 

two een’e toilets* eae for Anglo Aster leans sad the other with 

the sign reading "Colored »en«Rowbres Aqol** the letter term 

meaning in English "Men here".

The state contended there was no discrimination In 

these natters and elicited answers free each of the Jery 

Comlsetoners to the effect the Jttdge had not Instreeted the 

Coanloelan to discriminate against cIt!sens of Mexican descent* 

that as a ccmlsslon they had not done so* that national origin 

of prospective Jurors was newer diseassod by thee and that 

they had merely somght to select the best qualified wen for 

the Jory panels*

Jackson Coenty is tn Sooth East Texas where there 

has long been a substantial proportion of people of Mexican

descent. Since 1S30 the Censes reports hews not weed the 

elaesi float lea "Mexican" la compiling popalatlon statistics*
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The 1950 census figures Tor Jackson County, Tmt, shew

• total population of 12,6M. (UB Census 1950 Vol. 11 Part 43 P180). 

Par sone of Span! ah surname there total 1865, of which 1738 are 

native born, American cltleeno and 65 are naturalised citizens.

Persons with Spanish surnames thee constitute about 14 percent 

of the total population of Jackson County (Pet. BrJP.18). The 

number of males aged 21 years or over from wheat Juries are 

drawn In the county is 3754, Of these, 408, or approximately 

11 percent have Spanish surnames (Id P.19). It was testified 

that 6 or 7 percent of the freeholders on the tax rolls of 

the County are of Mexican or Let InAaer lean descent. *0n 

the Consolidated Census Roll” for the schools in one of the 

school districts for the year 1950-51, among the 1184 listed 

as white, 211 were Spanish or Hispanic names.

Juries in Jackson County ere constituted by Jury 

Comb Isa loners appointed by the District Court. They In turn 

annually select the Grand Jury and 250 talesmen for trial 

Jury duty.

It was stipulated by the state and counsel for the 

defendant "that for the lust twenty-five years there is no record 
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of any person with a Mexican or Latin Anerlean nano having 

served on a Jury coumisaian, grand Jury or petit Jury in 

Jackson Comity", that in this case "there is no person of 

Mexican or Latin Anerlean descent or blood on the list of 

talesnen" (Record P.34), and that there are "sone nale persons 

of Mexican or Latin American descent tn Jackson Comity, who 

by virtue of being cltitans, householders, or freeholders, 

and having all other legal prerequisites to Jury service, 

ere eligible to serve as members of a Jury coosalsslon, grand 

Jury, and/or petit Jury" (Record P. 55)•

i . ' " • ■
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In spit* of th* stipulations th* Stat* Contended 

that th* conatltutlonal right of equal protection under th* 

law had not been Infringed because th* Jury Coanlssloners 

testified that th«y had not intentionally excluded cltlsena 

of Mexican descent fron Jury service end that as commissioners 

they had never discussed the nationality of prospective 

Jurors*

To our minds, It la conclusive that, insofar as the 

question of discrimination In the organisation of Juries in 

State courts la concerned, the equal protection clause of 

the Fourteenth Amendment contemplated and recognised only 

two classes as coning within the guaranteej the artilt* race, 

comprising one class, and the Negro race, comprising the 

other class. It then holds that "Mexican people are not 

a separate race but are white people of Spanish descent* 

and that so long as "whit* people* as a group are not 

discriminated against, they cannot be heard to coapleln 

because people of their ethnic group are never selected 

as Jurors unless it can be proved that there was express 

or factual discrimination. The court entirely discounting 

the stipulations of the parties, say* there Is an absence

—d—■
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of any such proof. There is a series of esses ia the Texas Coarts

holding that because cIt!zona of Mexican descent arc "white 

people’ that they cannot ccorp lain of exelesion from Juries 

composed of other white people. (Pet. Brief P.8). Relying 

upon the earlier ease of Sanches vs. State. 147 Tex. Cr Jt.436.
181 SW 2 d 87.

It quoted the following therefrom with approval.

(Quote P. 93 of Record).

It la not necessary to discuss the statement

of the court that petitioner insists on citizens of Mexican 

descent being placed in a distinct or preferential classification 

among "white people*. As stated above, he sakes no such 

contention here.

We think the trial court and the Court of

Criminal Appeals failed to make a reaspnable application of 

the stipulation of the parties to the other admitted facte in 

the case. We do not believe there is a lack of evidence of 

factual discrimination.

-7-
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The nsMber of people of Mexican descent la 

the county Is sebstantlal (1869 In a total population of 12,916). 

The vast majority of them are American citlseas (1738 native- 

born, 65 naturalised) • Charges of discrimination against 

this ethnic group had found their way Into the Texas courts 

long before this cae^ and It nest be presumed that those 

charged with the responsibility of selecting Juries would 

have knowledge of this fact and of the necessity of 

buttressing the Jury system against such discrimination.

No reason is assigned by the Stats for its failure to 

include citizens of Mexican descent on Jury panels except 

that the Commissi oners gave no consideration to ethnic 

groups as such end endeavored merely to select the best 

possible Jurors.

If this approach resulted la keeping Jurors of

Mexican descent off either the grand Jury that Indicted or
i

the trial Jury that convicted petitioner, it might well be 

considered reasonable because no defendant has a right to 

have persons of his ethnic group on his Jury. If the 

panels for the year failed to include any such, circumstances

produced From Coders of tte M„0„rtpt



rather than discrimination could wall be the roseIt of 

circumstance rather than design. But when the facta 

are such that the State must stipulate that not only 

were there no persons of Mexican descent on the Jury panels 

In this case, but that for twenty-fire years in Jackson 

County, there had newer been a person of Mexican or Latin 

American descent on the Jury Commission, on any grand 

Jury or on any trial Jury, it taxes credulity to say there 

was no intention to exclude citizens of that group from 

Jury service. Particularly is that true when 250 talesmen 

are regularly selected each year for trial Jury service. 

In 25 years this would add up to 7500. To say that mere 

circumstance accounted for the fact that not one person^ 

of Mexican descent was Included In this 7500 is incredible. 

The result bespeaks discrimination, whether conscious or 

not on the part of any individual coramIisloner.

-9-
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The Court of Appeals, relying on tho fact that the 

cases decided by thia coart dealing with exclusion of 

persons free Juries were thooe Involving the righto 

of negroes, holds that thooe caaea are not applicable 

here.

•To oar minds, it la cone twelve that, Insofar 

ea the quest I on of dlacrlailnation In the organisation 

of Jarlee In state courts lo concerned, the equal 

protection danse of the Fourteenth Aawndment 

contemplated and recognised only two classes as 

cooing wltnln that guarantee, the white race, comprising 

one class and the Negro race, comprising the other 

class,*

(Record P. 97)

We do not agree with this Interpretation 

of the equal protection clause of the fourteenth 

amendment. The fact that this court has outlawed 

discrimination against one group in a certain field does 

not circumscribe the rlghtsof other groups,

-10-

Reproduced From the Collections of the Manuscript Division, Library of Congress



The equal protection clause of the fourteenth 

Amendment was not United to the rights of negroes. It 

has been applied to others under widely varying circumstances.

(Cases)

including the courts of Texas

Tex. Clv.App.218 S.W. 2d 272)

102 Tex .Crim .Rep. 297 , 277 S.W. 1091.

and there Is no reason to limit It to the "two class* theory 

in cases Involving discrimination in organisation of Juries. 

This court said in a case Involving the exclusion of negroes 

from Juries.

"Now, if a law be passed excluding all naturalised 

Celtic Irishmen, would there be any doubt of its inconsistency 

with the spirit of the Amendment.*

Strander vs. West Virginia 100 US 303,308.

It is likewise true that if the State of Texas could not 

pass a law to exclude citizens of Mexican descent from Jury 

service, the officers of the Courts could not administer a 

fair state law so as to accomplish such discrimination.

Strander vs.West Virginia supra.

Shelley vs.Kraemer 334 US), 14.

-Il-
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We do not subscribe to the "too classes" theory*

hot if It were sound It could never he sanctioned aa a weapon 

to enforce discrimination.

We believe discrimination has been shown and that the

Judgment of conviction should be

REVERSED
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