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EDITOR'S PAGE 

This is the first issue of Law and Policy in International Business. 
It en1erges at a tin1e when the Georgetown Uni, ersity Law Center is 
entering a new and dynamic era. A new home for the Law Center is 
under construction, the pace of change in the progra1ns ancl curric
ulun1 is accelerating, and students seen1 more willing to invoh e the1n
sel ves in pursuits beyond the peri1neters of traditional legal education. 

'rhe establishment of this journal coincides not only with transitions 
at Georgetown but with the many and rapid changes in the world 
arena. As a truly international econo1ny e1nerges fro1n the plethora of 
national systems there is a real need for a journal which will be de
voted to the task of shedding light on the laws and policies of govern
ments and international organizations toward international business. 
In his Foreword to this initial issue, 1fr. Goldberg points out that the 
area which we have carved out for ourselves has, in 1nany ways, beco1ne 
a distinct legal discipline. Not only is international trade and co1n
merce of prime in1portance today, but the myriad of proble1ns and 
issues concerning foreign investment, balance of payments, extraterri
torial application of laws, private investment in development, and 
multitudinous other factors affecting the conduct of such trade and 
commerce de1nands a journal dealing exclusi,ely in this area. Law 
and Policy will review and analyze the miscellany of regulatory pro
nouncements, statutes, administrative rulings, and customs which com
prise international business regulation. Additionally, the policies be
hind these rules will be scrutinized both by our contributors and by 
the editorial staff of the journal. 

The advent of a ne,v legal journal is not characterized by lack of 
difficulties. Nor has the initial publication of a journal proven to be 
a matter for schedules and deadlines. The editors carne to this endeavor 
knowing little of the spectrum of hazards '"'e would face; our way has 
been eased by the invaluable efforts of so 1nany that space and ti1ne 
prohibit mentioning them all. Special thanks must be extended, how
ever, to several people. Perhaps our greatest debt is to Dean Paul R. 
Dean whose foresight in seeing this project through will always be 
greatly appreciated. The guiding hand in the initiation and structur-
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LA Jl' & POLICY Jvl J1VTER"i\1ATJO,.YAL BUSTJ\1ESS 

ino- of the jou1 nal was J. Patrick I-Ieininger, and invaluable assistance 
in its growth and production has been rendered by two graduate stu
dent ach i::ior:,, Bruce E. Butler and Joseph E. Casson. And finally, our 
thank:, to our faculty ach isor, Professor Don "\Vallace, Jr., whose pa
tience and advice wa::i 1nuch needed and appreciated. 

Law and Policy also wishes to welco1ne Adrian Fisher as the new 
Dean of the Law Center. ,ve look forward to working with a man 
with his distinguished backgTound in the international field. 

Here then is the first issue of Law and Policy in International Busi
ness. \Ve hope ,\·e haye laid a solid foundation for the future growth 
of this journal as a valuable addition to both the educational experi
ence of students at this Law Center, and to the literature of the law. 

\' 11 l 



FOREWORD 

ARTHUR J, GOLDBERG 9 

This is the inaugural issue of a new and possibly unique legal 
journal. The goal of the journal, as explained by its student editors, 
is to apply the insights of critical analysis and scholarship to one of 
the most significant legal and policy questions of our ti1ne: the respec
tive roles of government bodies and private business in international 
econo1nic relations. I welcome this journal most heartily, and await its 
future issues in full confidence that they will be equally topical, in
cisive, and thoughtful. l\fy pleasure is heightened by the distinction 
of the lawyers and public figures who have agreed to serve as its ad
visers, and by the equal eminence of the contributors to this issue. 

I have long felt, in both my private and public endeavors, that the 
relationship between govern1nent policy and international business 
operations had become a distinct legal discipline in view of its prac
tical consequences and intellectual complexity. I am pleased to see a 
legal journal created in explicit recognition of this new discipline, for 
the journal will surely be of benefit to those who must likewise make 
decisions of importance to nation and private client. 

The need for informed students and practitioners is not simply a 
1natter of sparing us fro1n the follies of the obtuse and the malicious. 
It is also a matter of assuring responsibility in our businessmen and 
ffi . 1 o oais. 

As is painfully obvious to student and practitioner alike, the rules 
in this area are informal and often unpredictable. Countless agencies 
and co1nmittees hold their sway. Total mastery of the rules is impos
sible, and one must content himself with good judgment, competent 
negotiating skill, and a recognition of the problems ahead. But a111id 
the flux there are some major issues and concerns which remain fairly 
constant, and I would like to identify them here in order to ill tuninate 

* :\Jember of the firm of Paul, ,veiss, Goldberg. Rifk.ind, "'Wharton & Garrison; United 
States Ambassador to the United Nations, 1965-1968; Associate Justice, United States 
Supreme Court, 1962-1965; Secretary of Labor, 1961-1962. 

. 
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the orinins. s ope, and c1 0Jls of this new discipline and the laws and 

pr,tctic c \\ hich it studies. 
1. \\ ise decisions c:111 bc~L be 111ade when unrestrained self-interest 

is l1u1111ecl and ,,·hen rrcog11itio11 is given to the realities of interna

l iun.tl in tc1 course. Faith in the i1npcrati \ es of I I istory and in Lhe 
ha1 rno11y of the unguided ~Iarket is unacceptable in its assu1nptions, 

thcnrctic,tl cohe1 ence. and practical consequences. 
2. The decisiun'> of go\ enunents and pri,ate busines~es hold the 

pro1ni~e of prosperity at hurne, econornic de\'elop1nent ab1oad, ,incl 
peace in the world. They also hold the perils of stagnation, ex.pluit:1-
tion, and war. ·' East-\ Vest trade," "~ orth-South trade,'' and trade 
a1nung the indu~triali,ecl nations all share these pro1nises and perils. 

~L Co\ cn11nent and business n1ust coordinate their end ea\ 01 s if the 
legitin1ate interests ol each are to Le recogni,ed. Th is is true not sim pl} 
because the decisions of each affect the other, but because the roles of 
each are often indistinguishable in an age ·where n1a11y go\ e1n1nc11 ts 

trade through state agencies and where the larger international corpo
rations 1na7 O\ ershadow in financial resources the countries with ,,·b01u 

the, de,tl. 
4. Because of this interdependence, trade is fragile and sensiti \ c 

to the political winds, both international and do1nestic. It is a basis 
for stability in the ,vorld yet a first victim of political tensions. It is al 
once ,itally necessary but not itself sufficient in the quest for inter

national order. 
5. The United States is, itally affected by the decisions that olhe1s 

111ake, yet on who1n this country can no longer i1npose its will. 1~radc 
policies n1ust reflect, then, not the psycho! ogy of the global police1nan, 
but the psychology of reciprocity and bargaining. 

<L No ready equation is possible between trading power and po
litical nr 1nilitary power. ~fhis nation possesses both; n1ost of the world 
posses ·cs neitl1er. And in-between we find Japan, rnighty in trade huL 
se I f-clen) in:~ in weaponry; ancl China, growing in weaponry hut in
nmseq ucn Lia I in track. ~rr~tcle is. then, both an aven lte to political 
po\\·c1 ancl its ;ilternative. 

7. The extcnsi\c contacts between govern1nents and bet,,cc11 pri
\atc nr~anizations raise the hope that trade '"ill not n1crcly conlcr 
111:1te1ial hc11d1ts. but "ill extend Lo the international 111ilicu the h:,hits 
of instit1ttiu11;1li1ed change ;111d atcotllllHlcbtion that haYe long ch;1r

actc1 izcd dc,rncst ir. politics. l his hope is nourished by the fact th,tl 
tlw1 c cxi51s t<J<b) a g1<,wj11g intc1 national Lomn1t111ity of incli"icluals 
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FOREWORD 

who owe their loyalties not only to state or corporation but also to the 
goal of peaceful intercourse a1nong nations. This hope is nourished 
further by the unifying and healing impact of trade on the once war
ring nations of Western Europe. Those who saw international inter
course as inexorably "red in tooth and claw" have been proved ·wrong. 

8. At the same time that trade encourages-and reflects- peac.eful 
conduct on the part of nations, the inherent instability of the inte1-
national system requires an increasing role for 1nul ti-national, regional, 
and international bodies. These bodies are numerous, and include the 
Com{Ilon Market, The European Free Trade Area, the World Bank, 
the International Monetary Fund, the General Agreement on Tariffs 
and Trade and the United Nations Conference on Trade and Devel
opment. As former Ambassador to the United Nations, I arn especially 
proud of the role played by the UN in fostering the World Bank, the 
IMF, CATT, and UNCTAD as ·well as such smaller organizations as 
the International Develop1nent Association and the International Fi
nance Corporation. These organizations have all been successful within 
the limits of their role. They provide the framework for 1nore exten
sive multilateral and international efforts directed to trade credits, 
technological assistance, currency and balance of payments refonns, 
and the broadening of the potential market for exports, especially 
those of the developing nations. 

9. Even if clashing economic systems converge into a uniform "in
dustrial society," or even if political rapprochement is achieved-a 
goal still far fro1n realization-_ trade competition will persist a1nong 
countries and corporations. Peaceful trade is, inherently, both an anti
thesis to ·war and its sublimation. 

10. Despite the discussion of the means by ·which governments and 
businesses may best facilitate trade, there remains the hard question 
of how 1nuch trade is practicable within the limits of what is desirable. 
I do not refer to the arguments that traditionally accompany discussions 
over tariffs and foreign competition. Hopefully these have been re
solved in favor of maximum free trade. I refer rather to a question of 
the future, of whether trading may not at times be counter-productive. 
Will trade raise unreasonable expectations among the poor nations? 
Will the cultural patterns that follow modern technology create cul
tural unifonnity or sterility? Above all, will the technology bring not 
simply economic growth, but also a proliferation in the ultimate weap
ons of war and in the machinery of totalitarian control? \Vhat Presi
dent Kennedy said concerning foreign aid is equally true concerning 
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the Lroacler que-tion of international trade and governmental policy: 
"[T]he funcLm1cnt(tl task ... is not ncgati, ely to fight connnunis1n: 
[IL] is tu n1ctkc du.: hi torical cle111onstration that in the 20th century, 
as in the l ~Ith-in the ::iouthern half of the globe as in the north-eco
nu1nic gro,, th and political deu1orracy can de, elop hand in hand."1 

It i obvious fr0111 these , arious considerations that when one clis
cusse~ internation;il trade and gc_n ennnent policy, one is discussing 
conflicts between pri, ate prosperity and national and international 
securit}, conflicts between rival 111odes of political and econo111ic orga
nization. 1 ~he acc01n1nodation of these cornpeting clai1ns requires not 
only passion and bureaucratic or business or technical skill; it also re
quires intensive rational thought and it requires a conunitrnent to 
liberal ,alues. It is rny hope that those who read this journal will re
spond in this spirit of intelligent and hu1nane inquiry. 

1 Foreign Aid ~1essage of President Kennedy to the: Congress, ~!arch 22, 1961. 
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NEW ROLES FOR THE U.S. TARIFF 
COMMISSION 

STANLEY D. METZGER O 

The Tariff Comn1ission currently perforn1s three types of functions. 
First, it continually collects data affecting the foreign trade of the 
United States; it informs the Congress, the Executive Branch, and the 
public concerning the facts of our foreign trade upon request; it issues 
tariff summaries, special co1nmodity reports and other docun1ents, such 
as the annual report on the operation of the trade agreements legis
lation, thereby organizing trade inforn1ation for the benefit of inter
ested institutions and individuals; and it performs technical services 
under the trade agreements program. 

Secondly, the Com1nission performs ·what may loosely be termed 
"quasi-judicial" functions. These involve finding facts and making de
terminations regarding the application of various statutory provisions 
to those facts, where the Tariff Commission by law has been specifically 
assigned responsibilities for making such determinations. The major 
legal provisions involved are the "escape clause" provisions of the 
Trade Expansion Act of 1962;1 the provisions for "adjustment assis
tance" to firms or workers under the same statute;2 the Anti-Dumping 
Act of 1921,3 under which the Commission must determine whether 
imports which the Treasury Department has found to have been sold 
at less than fair value cause injury to a domestic industry; and sec
tion 22 of the Agricultural Adjustment Act,4 under which the Com
mission must determine ·whether agricultural imports are materially 
interfering with Agriculture Department programs. 

The Comrnission's "case load" under these provisions of la"\-\r has 
varied from time to time, has never been excessive, and is presently 
quite low. Thus, as of December 1, 1968, the Commission had no 

• Chaim1an, U.S. Tariff Commission; Professor of Law, Georgetown University Law 
Center. 

1 Trade Expansion Act of 1962 § 30l (b), 19 U.S.C. ~ 190l (b) (1964). 
2 Id. § 190l(c). 
3 19 u.s.c. § 160 (1964). 
4 Agricultural Adjustment Act § 22, 7 U.S.C. §§ 624(a)-(f) (1964). 
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"escape clause" case docketed (the last was filed so1ne sixteen months 
ago and was di posed of i11 ?-.Iarch1 1968):5 no "adjust1nent assistance" 
case::i pending (the la~t was disposed of about nine months ago); no 
anti-du1npi11g ca:-,es docketed (they have a,eraged about three a year 
since the Co1nn1ission was gi\ en the "injury" dctennination function 
in 1954);6 one .. unfair trade practice"7 case docketed (they are quite 
infrequent, the rnost recent earlier case having been disposed of n1ore 
than two }ears ago); 8 and one "Section 22" case,9 involving the last 
gToup of dairy products "·hich are not yet under irnport quotas. 10 

There are various reasons for this paucity of "adjudicative" pro
ceedinc;s before the Conunission, as "·ell as various "remedies" therefor, 

0 

some involving an increased and others a decreased Commission role 
in regard to these matters.11 An analysis of the statutes concerned and 
the proper Commission role under them, if any, is a subject for sepa
rate and detailed consideration. Suffice it to say here that the very light 
"adjudicati\e" load of the Commission, as compared with the period 

.5 Broomcorn, 33 Fed. Reg. 5118 (1968). 
6 From 1921. the year the Anti-Dumping Act '\\as enacted, until 1954, the Treasury 

Department administered the Act in its entirety, i.e., it made findings as to less than 
fair value sales and as to injury. Since then, 55 findings relating to injury in as many 
cases have been made by the Commission. However, there were four "groups·• with two 
cases each, involving closely related circumstances, and another two such groups of four 
cases each. 

7 Tariff Act § 337, 19 U.S.C. § 1337 (1964). 
8 The current case is Furazolidone; complaint filed Mar. 19, 1968. 33 Fed. Reg. 5481. 

The most recent earlier case was Vehicle Seat Suspension Systems; complaint dismissed 
Sept. 22. 1966. 31 Fed. Reg. 12,692. There were 33 cases filed between 1949 and 1968, 
or a little over one a year. See U.S. TARIFF COl\lI\t'N, PUB. No. 244, INVESTlGArIONS l 'NDER 

SFCTION 337 OF THE TARIFF AcT OF 1930 (7th ed. 1968). 
9 .\gricultural Adjustment Act § 22, 7 U.S.C. §§ 624(a)-(b) (1964). 
10 The current ~ 22 case, involving dairy products (canned milk, various cheeses. 

and certain chocolate products), reached the Commission in June, 1968. 33 Fed. Reg. 
8758. It is the ninth in a series of dairy product investigations begun in I 955. Sec 
U.S. TARIFF Co:-.nr'N, PUB. No. 2·46, INVESTIGATIONS UNDFR Sr.cTION 22 OF THE AGRICUL· 

ruRAL ADJUST~tENT /\CT (7th ed. 1968); U.S. TARIFF COMM'N, P(IB. No. 274, CERTAl~ 

D\IRY PRODUCTS (1968). 
11 Recently, the ]01Lrnnl of Comme1ce has cogently pointed out that "the argument 

is becoming increa~ingly persuashe'' that the Tariff Commission "ought to be returned 
strictly to fact finding" and "relieYecl of its decision-making functions" in the interest 
of "an effective, consistent U.S. trade policy." A Return to Fact -Finding. J. Commerce, 
Oct. 28, 1968. at 4, col. I. See 19 TC ANN. RF.P. 13-14 (1935) and 20 TC A~--:. RFP. 45 
(I93f>), for tfw Commission's own assessment that it was a fact -finding bod) and that 
ncith1•r nH ml,c r s of the Commission nor its staff "arc selcctccl for the pm pose ... of 
1 xc1cising q11asi- j11dici,d functions.'' Recently, the Congtc<;s confined the Tariff Commis• 
sinn's fJJnction tn ' ' f-ac tual rc·ports,'' 1101 including legal conclmions and recommendations. 
Automotive l'rodu(t s Tra,k A<t of lfl65, 19 U5C, § 1202 (Supp. III, 1965-1967). 
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TARIFF COMJ\1ISSION 

1947-1962, when "escape clause" cases were the bread and butter of 
the Co1nmission,1:! is unlikely to undergo substantial change in the 
immediate future. 

The third function of the Co1nn1ission has been to n1ake what n1ay 
be tenned "industry in\·estigations." Opon request of the President of 
the United States, the Congress, or either house of CongTess, the House 
"\Vays and ivieans Con1mittee, the Senate Finance Cornrnittee, or upon 
its own motion, the Commission in,estigates and reports on the facts 
reb ting to particular industries. "\Vhile in years prior to 1968, req nests 
of this nature have n1ost often emanated from the I-louse "\Vays and 
l\1eans Con1mittee or the Senate Finance Conunittee, since mid-1967. 
with but one exception, 13 they have co1ne fro1n the President. The in
vestigations of the Textile and Apparel industry, for example,14 and 
the l\1ink Furskin industry,15 both con1pleted in 1968, were initiated 
by the President, as were the recently concluded Non-Rubber Foot
wear industries, and Certain Wool Fabrics investigations.16 The 
Chairman of the House \Vays and Means Committee joined in the 
request for the Textile and Apparel, the Non-Rubber Footwear indus
tries, and the Certain ,vool Fabrics investigations, but did not ini
tiate them. In this connection, it is perhaps noteworthy that though 
the Tariff Com1nission is sometimes ref erred to as "an arm of the 
CongTess," in the recent past Congress has in fact made little use of 
the Commission, so that the President has been its principal source 
of activity sponsored from without. It is thus more accurate to say 
that the Commission serves both as an arm of CongTess and of the 

12 From 1947, when the Commission commenced "escape-clause" investigations pur
suant to Exec. O1der ro. 9832, 3 C.F.R. 624 (1943-1948 Comp.), until Oct. 11, 1962, 
the date of enactment of the Trade Expansion Act of 1962, the Commission handled 135 
imestig2tions, or aboul nine cases a year. Since 1962, there have been 12 industry 
investigations, or about two cases a year. In addition, since 1962, there have been 15 
adjustment assistance cases involving firms' or workers' petitions. No relief has been 
secured in either class of cases since 1962. For some of the reasons, in addition to the 
generally quite prosperous economic conditions prevailing since then, see writer's 
supplementary statement in Barber Chairs (Emil J. Pariar Co.), 33 Fed. Reg. 932 (1968). 

1:1 On Oct. 9. 1968. the Senate Finance Committee requested the Commission to 
undertake an investigation of the economic condition of the olives industry, 33 Fed. Reg. 
15,992 (1968), supplementary to the one it had concluded in 1967. See U.S. TARIFF CoMM'N 
PuB. No. 200. Later, the Commission suspended indefinitely the holding of a scheduled 
hea1ing in connection with the investigation at the Committee's request. See 33 Fed. 
Reg. 93 (1969). 

H U.S. TARIFF Co:\Ii\l°N, PuB. Ko. 226 (1968). 
15 U.S. TARIFF COM!\,(N, PuB. No. 242 (1968). 
16 33 Fed. Reg. 16,046 (1968); 33 Fed. Reg. 6843 (1968). 
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P1 e~ident, and, in addition, n1ay initiate i1n estigations on its own 
1notion. 1i 

. \~ can be seen 1'1rnn this \Cry brief ~,nop-;is, the usual characteriza
tion of the ·rarifl C'01nmis'>ion as "p1 in1arily a fact-finding agency" is 
enti1cly concn. Indeed. apart frorn the second function clescribed
t he '·quasi-judicial., function i 11 recent ti1nes so sparsely en1 ployed-one 
cnu Id orn it the wo1 d .. prirnarily." 

THE 1:--.;Dl,'-iTRY l;-o.;\'ESTIGATION 

The most i1nportant fact-finding actidty of the Co1nmissio11 in re
cent years has been the "industry in,·estigation." In an industry in
\estigation, such as Textiles and Apparel or i\Iink Furskins, the Tariff 
Commission analyLes and presents facts, drawing what 1night be tenned 
pri1nary inferences fro1n ra,,· data, but does not cl raw cone I us ion~ or 
1nake reconunendations. 1 'either the Congres~ nor the President seeks 
the Comn1ission's ad, ice on the n1usl appropriate trade policies "·hich 
should be adopted in the national interest; they ha\ e other n1eans, if 
needed, for reaching those decisions. 11-, \Vhat they desire frrnn the Cu1n
rni~sion is an impartial, analytical, and careful report of the actual facts 
relating to an industry, in addition to those presented by the , arious 
cm11peting interests. I-la\ ing receiYed the facts, they rnake the policy 
judgrnent'> and ·write "hateYer laws or issue ,\'hate\'er instructions they 
cun:-;ider n1c1y be needed in order to i1n pl e1nent thern. 

Fact-finding. of course. can and does have an influence upon pol icy 
judgments. It ,nJtdd be a poor thing were it not so. If the Council of 
Fco110111ic .\ch isers presented econornic facts which indicated a declin
in~ level of economic actiYity. its report would no doubt h,ne an effect 
upon a jud3rnent ·whether to raise inco1ne taxes. But this 111erely under
lines the necc~sity for the utJnost care in staying as close to the facts as 
is ln11nanly possible, in onier not to irnpinge upon the policy-1naking 
1 ole of the C:on~re'>') and the Chief Executi, e. 

17 In thL'-l' rc:-.pcc.Ls it 1c:scmblcs the 0Ll1cr rC'gulatoi y agc:nc.ics. such as <.,EC. FCC, and 

FTC. I he Cornrni~sion i~ c111pm,rn·d to .,1111 .,/1011/c imcstigatc an, mattci relating to 

111 tt·1n:ition.tl l1 a d1. ' ]aiilf \n * 3'.3'.!. I!l {'.',_(._ ~ 11'.)'.! (1%1) . 

18 The Pn ,idcnt h.is ;nailabk not onh the Ofl,cc of the '-iptcial Rcp1csc11latiH' lor 

I 1.1<11..: :'\cgntialillll'i es tablished h) * 2H of the l 1aclc E,pansio11 .\c.t of )%~ (70 
St.i t. H7K). h11l the intt't.1g1'1H\ tiadc 01ga11i1atio11 autho1i1ccl 1>) ~ ~I!.? of tli,ll \ct, which 

111111p1iw<; 11 ·p1<•s1•ntalh<'s of all rdc;\ant Exccuti\t' B1.111ch ckp11t1ncnts and ,1~c1c.ic,. 

J Ii<· Lnng l( s h.1~ ;n.iil a lilt- not nnh ih \\ a)s and .\fr.111" and h11ancr Com1111ttc-c 
st.tff . ln11 tlin~c of I Iw Joint Econon11c Committee and of the I ihr:nv o( Congrc,s, and. 
in addition. the· :Hhi<t' it solic ib in public heatings and cxcn1tin: sessions f1om Hu.:mbcrs 
of the public and nf the Exec 111 he B1 ;111ch. 
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It is also the only practical approach. For if the Co1n1nission were 
to operate different17- if it were to draw conclusions and n1ake recon1-
menclations-either the President, the Congress, or both, would feel 
very differently about ha, ing recourse to its se1 \ ices. They would 
quite naturally be concerned about the possibility, if not the proba
bility, that the, were ceding polic7-1naking functions to an agenC) not 
directly responsi\ e to the control of the electorate on 1natters peetdi;-1rly 
suitable to legislative judg1nents. 

There is, of coune, no constitutional prohibition which would se1 \ 'C 

to pre, ent the Congress and the Executi, e fro1n in\ e">ting an achnini:.,
trati, e agency, which is their cre.ttu1e, ,, ith these kinds of rec01nn1cn
datory functions, Lut they ha, e not seen fit to do so in respect of the 
Tariff Conunission. Until such reconunendatory [unctions are specifi
cally conferred upon the Tarift Corn1nission, in full ;-n, a1 ene~s or the 
in1plications 0£ such a change, the Co1nrnission has no role to perfonn 
in this area. Indeed, the quickest way for the C01n1nission to perfonu 
no function at all in respect to industry investigations would be for it 
to forget this fact. 

l\Ioreover, such a change "·ould be a great n1istake. For what is nec
essary and desirable is an i1npartial and s1stenutic factual analysi.., 
which ca n create a clirnate of discussion in the Congress and other 
public fonuns concerning policy which will be characteri,ed by an 
a·wareness of the facts, rather than either conjecture or the haunting 
feeling that decisions concerning trade policy 1nay be 1nade upon the 
basis of co1npeting selected sets of iacts. If the Tari[ Co1nrnission can 
perfonn this function it can 1nake a 1najor contribution to rationality 
in the clecision-1naking process concerning . \n1erican trade policy. For 
it to do 1nore would ine, itably cast a cloud o,er the i1npartiality of its 
perforn1ance of this anal) tical function. 

The Con11nission can and does perfonn this factual analytical func
tion quite ably. It has done so recently in four industry investigations: 
Dairy Products (the industry investigation which was co1npleted in 
:.\larch, 1968), Textiles and Apparel (January, 1968). and l\Iink Fur
'-Kins (.\pril, 1968), and Non-Rubber Foot\vear (January, 1969). The 
Co1n1nission in its investigati,·e reports in these instances stated facts 
closely, abjured policy reconunenclations, and avoided pejorative 
language which 111ight appear to carry i1nplications inconsistent ·with 

the basic conception of its task. 
The Textiles and _\pparel inYestigation is illustrative. There, the 

President, joined by Chainnan ~I ills of the l louse \fays and \ lean~ 
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( onuniLtc ~. cm O<.tub r 4, l !JG7, 1 eq uc~tccl the Cotntnis~ion to under
t,lke the i1ne ti 1 .1tiun, a J.-.jng that the 1epo1t be 111c1cle b) January lj, 
EHJ exd ti) 101 da) i11 ,,hich to i1ne tig.1te the cco110111ic lOllditio11 
of one 1Jf the 111 > t <.vn1plcx tu11gl'1 ie:-i ot i11clust1 ics in A111crican cro

nmnic lif e.1'1 

l pu11 p11blit,lliu11 ol the 1epon, the n1ajur textile i11cl11:stry associa

tio11s n1aclc one nujur t ritici n1. \\'hilc not criticizing· the report so for 
a it ,,ent, the\ dec1ied \\li.H they te1111ed the ··ain10:st cornplcte failure" 

uf the C,m1rni:-,)ion to "deal with the futu1e in1pact of in1ports." 

rfhe di appointment of the textile indu,tries conrcrning the 1 eport \ 

rclati,e paucit) ol p1cdini01b regarding the futu1e w,ts unclerstand
,tl,Ie. ·rhe Pre:-,idcnt ,111cl Chainna11 i\I ills had also indicated a dcsi1 c 
th,tt the Con1111is ion report 11pon the .. pi ospecti \ c in1 pact·· of i111 pot ts. 

rf\,u tu111111e11b appe.1r to be required, parlicularly siucc they 1cach 
,, ider than the i1l\ estigat ion here being discussed. 

Fir:'>t. the Conunission was gi, en the pri1nary task of analy1ing and 
reporting upon ~ill the relevant facts and circun1stances concerning a 
1110:::.t , arie0 ated and con1plcx set ol industries, and was gi\ en a total 

uf 101 days, starting frorn scratch, to do Lhe job. Under the circu1n

:-,t.111ccs, the report that the Co1n1nission produced. in tenns ol its 
q 11ality. cope. and c01nprehe11siYeness, ,,·as remarkable.20 It "as un

realistic to expect, in addition, within that length of tirne. solidly-based 
projection~ of future e, cnts, ,, ith all of the difficulties inherent in such 

economic projections for these co1nplex and differentiated industries. 

Second, clifl1cu l t though th i~ task of prediction and projection "ould 
ha, e been were there to ha, c been thrice the time period allowed, the 

Cununission w,i:, not assisted 1naterial ly so to project and predict by the 

kind of in formation fu rnishecl to it h) the parties in interest. ?\ o criti

cisn1 ol their efforts is intenclccl; they too were operating under Yery 

s t1inge11t time Jffc·su1cs, being required to assemble and present large 

dlllou11t of 1elc\a11t i11lonnation within a very short ti1ne. 

1'\'onetlicless. the kind of information that one needs in order to 

make c, en high I) conditional economic forecasts for the futu1 e ol an 

indthll)', inc l11cling the rclati,ely short-range future, \\'as sin1pl) not 

;H,1ilahle I<> rhc Commission. Facts concernino- future orowth ol ca-.::, 0 

10 J his suingcnt time lir11it is the signi!tcanl distinguishing faclm bclw1·c11 the 
·1 txliks .111rl Apparel example and th<' no1111al Commission i,nc~tigation. 

- 'iincc the outl111c qf the Rcpon· contents and p1ep,11ations for it !'; continu('d c,olu
l1011 wue ,HI! begun p1io1 to NO\, 9, 1'11,7, 1111· da11· the w1il<'r bcca111C' Chai1111an, it is 
p11S5ihlc lo p1..ak \\llh 0111c d1 1.ic.J1111< 11t. 
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pacity, population growth, ernerging consu1ner preferences, ernergent 
alternative competing products, investrnent plans, new and developing 
markets and sources of supplies, at ho1ne and abroad, and 1nany other 
relevant factors ~hard information of this kind was needed if predic
tion and forecast ·were to be 1nore reliable than crystal-ball gazing. It 
was neither presented nor otherwise available. Even ,d1ere such facts 
are supplied, projections are risky, as all fashion ind us tries will testify. 
How much consu1ners will sa, e, how 1nuch they will spend, and how 
they will distribute these expenditures, cannot be predicted with con
fidence. For econo1nic projections in respect of an industry 1nust be 
made in the context of such projections for the econmny as a whole
which is a difficult enough job in itself. nloreo,·er, these industry pro
jections will vary greatly depending upon the relati,e allocation of 
resources by that econorny to the industries co1nprising it.:!1 

Recently, the "industry investigation" function of the Tariff Con1-
m1ssion has played a significant role in A1nerican foreign trade policy. 
Rather than make decisions affecting imports of textiles and ap
parel, 1nink, or shoes on the basis of selected facts adduced by one or 
another competing interest gToup, the President, with the support of 
the Chairman of the House ,vays and l\Ieans Cornmittee, '\\Tilbur D. 
1\lills, has deemed it important to receive an impartial factual appraisal 
of the economic condition of the respective industries before policies 
are detern1ined. This has assured informed detenninations in an area 
of national policy making which has major foreign relations implica
tions and, as well, important domestic econo1nic repercussions. 

Whether the role of the Tariff Commission industry investigation 
is fixed at this level of significance for the future, however, is prob
le1natical. For it depends upon the extent to which the Congress, the 
President, or both, will utilize the Commission's fact-finding investi
gation despite the desire of some interests to have decisions taken 
without thorough examination of the facts by an i1npartial g0Yern1nent 
agency. If, however, the CongTess and the President were to establish 
the proposition that a factual appraisal by the Tariff Com1nission is a 
sine qua non for any sort of action restricting in1ports which have been 
n1ade the subject of trade agree1nent concessions-paralleling the legal 
requirement of such an appraisal if liberalizing of import restrictions 
is involved22-then the industry investigation function of the Tariff 

21 See U.S. TARIFF COMM'N, PuB. No. 276, NoNRUBBER FOOTWEAR 63-65 (1969) (discussing 
the variables which must be considered). 

22 Section 221 of the Trade Expansion Act of 1962 (76 Stat. 874), like sections 3 and 
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Co1n1nission ,, ill be on1e a pennanent pan of the .\1nerican forei 0 n 

trade land cape, gu,11antcei11g that poli(ies allecting A1ncrica11 indus
trie ,,ill be flamed in the li>lll of ,tll 1elc,a11t facts. 'This wo11ld be a 

1na jor tep fo1 ,, .1nl in \n1erit an trc1de pol iC). 

NTICIP T RY It n11.-.. OF IN 1 ERNA"l 10NAL 'TRADE PRORLI:1\IS 

ln addition to the p101ni e of the ''inclu ·try in, cstigation" role of 
the T'aritr Co1n1ni.s~io11. tlte1 e is another acti\'ity in which the Co1n-
1nis ion could engage 1no~t u::,efull) in a 1najor way and. indeed, upon 

which it has just c111b.11kecl. 
nticipating the print ip,d areas of international trade policy which 

will be facing \meri< an trade pol icy-111a ker~ in the c01ning years, the 
Co1n1ni ion could engage in studies "hich would attc1npt to delineate 
the probable effects upon United State~ trade that n1ight follow a 
United State:s adoption of one or another of the proposals ,rhich 1night 

be seriously preoccupying go\ e1nn1ents. 
T'hns, various tariff and trade preference schen1es for the n1anufac

turecl dllicle:, ol the developing countries in the 1narkets of developed 
countries are now being considered. In what ways and to what extent 

could they be expected to aflect the i1nports and exports of the United 
States? 

Rerrional 111arkets-u1stmns unions and free tra.de areas-are no 
longer isolated phe11on1ena. Not only in Europe, but in Latin 
.\.1nerica, various parts of the Far East, and in Africa, serious n10\ es in 
the e di1 ections h;n e at least begun. \Vhat eITects on A1nerican trade 
and con1me1 ce do they portend? 

f n ternational t raclc in a~ricu l tural products has for some time been 
beset by a network of re~tn1ints. In re(ent years, the European Eco
nomic Comn111 nit y '1:1-; de, elop~cl a Cornmon Agricu I tural Pol icy 
\\hie Ii ha5 cau cd g1~nc concern to 1t'i outside suppliers. '\Vhat a1e the 
fact about the eflccb of agricultural restrictions on international trade 
an1011g the 1najor trading nations? 

\ual)tical and factual inquiries in areas such ac; these, undertaken 

4 of the 'I radc Agtc:emcnl I:.xlcn~ion Act of 1951 (63 Stat. 7'2). n:quircs that the Ptcsidcnt, 

before cntc1111g into a trade ;1g1ct'lll<'nt, furnish the T.11 iff Commission with "lists of 
a1Liclcc; whi<..11 Illa) I><: con id1·1cd fo1 moclif1cation" of United Stales duties or other 

import H tnc11onc; and rcqui1cs the Commission, wi1hin six months, to aclvise the 

P11 idcnt ".1s to th!.! prot,~1hl1· ,·,rnw111ir. <"ffc-r.L" of such modifications, "so as to assist 

Ila; 1'1c 1d 111 i11 rnakrng ,111 111f01111ul j11dgt111t.:11t as to the: impact" that 11iight he c:ausccl 
to Ame, ican rndu<,tl }, 
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by the Tariff Commission, could be of marked assistance in the years 
ahead to those charged with the fonnulation of American policies and 
programs. 

With these considerations in mind, the Commission early in 1968 
began staff planning of two studies in the international trade field to 
inaugurate this progra1n. After considerable staff work and appropriate 
consultations had developed research outlines and the methodology to 
be e1nployed, the Tariff Commission on November 20, 1968, announced 
that it was formally undertaking two studies under section 332 of the 
Tariff Act of 1930-the basic statutory authority for Comrnission in
vestigative activity-on its own 1notion. The first study concerns the 
effects on U.S. foreign trade in agricultural products of the progran1s 
and measures adopted by major trading countries-and such countries 
acting in groups-to assist their producers of agricultural com1nodi
ties. The second concerns the probable effects on U .S. trade of an 
adoption by the United States and other 1najor trading countries of 
preferential tariff reductions affecting the products of less-developed 
countries. 

The Agriculture Study 

The agricultural sector of the economy in all countries has been 
subjected increasingly over the years to regulation and restraint not 
duplicated in other areas of economic endeavor. In varying degrees 
and in varying co1nbinations, all countries e1nploy a n1yriad of devices 
such as price support progra1ns, production and marketing restrictions, 
export subsidies, and import restrictions to help their domestic agri
cultural producers. These, of course, have marked effects upon in
ternational trade in agricultural products. The precise nature and 
magnitude of such effects is not now known. 

In the mediun1 and long-term future it will be important for Ameri
can policy-makers to have the best information available bearing upon 
the effects of existing programs and policies, in order to detennine the 
agricultural policies ·which will best promote ~.\merican interests while 
avoiding harm to our trading partners. American agricultural exports, 
a major element in both our foreign trade and balance of pay1nents 
positions, are a 111atter of importance to our econo1ny, and the 1nanner 
in which they are treated by our trading partners is of concern to us. 
American imports of agricultural products are of no little significance 
to major trading partners of the United States, and our treatment of 
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thern is of concern to such foreign countries; it is, of course, also closely 
related to the "a\ in which thev will treat our exports. 

I I 

\ccu1 di11<2;h, the Ct>Illlllissiun defined the general scope of its study 
in broad tcnns to include "the effects on United States foreign trade 
i11 ct?,Ticulcural produets of national and regional agricultural n1easures 
affecting international trade in agricultural products." The C01nn1is
.sion added that the report would include '·those rneasures of the 
United tates and of its principal trading partners that affect the 
flow of agTicultural products in international trade, and an analysis 
of the in1pact of such progran1s on the agTicultural exports and i1nports 
of the U nitecl States.'':!J 

There is no doubt that the 1nost important recent developrnent af
fecting international trade in agricultural products is the develop1nent 
and i1nplementL1tion of the conunon agricultural pol icy of the Euro
pean Econo1nic Co1nrnunity.:!4 This policy, which has aptly been 
charactcriLed as '·autarkic,":!G is designed to n1ake outside suppliers of 
agTicultural con11nodities to the Comrnunity "residual" suppliers. But 
this policy on the part of the Co1n1nunity is not unique. i\Iany na
tiunJl policies of other nations-such as the British Con1monwealth 
preference systern26 and various bilateral agree1nents between foreign 
countries:!7-similarly affect our agTicultural exports. And our own 
agTicultural systerns affect our exports of agTicultural commodities as 
well as i1nports to us in analogous ·ways.28 

The identification and detailed description of agricultural domestic 
progran1s and foreign trade measures, including price and income sup
port schemes, supply control and 1narketing progi:arns, preferential 
trading agreements, non-tariff import restrictions, export subsidies, 

23 ?\otice of Study, Probable Effects of National and Regional Agricultural Prng1 ams 
on U.S. foreign T1 adc in Agricullllral Prndutls, 33 Feel. Reg. 17,381 (1968). 

21 For a detailed discussion sec Dam, The European Common Market in Agriculture, 
67 COLU:Vf. L. REV. 209 (1968). 

20 J. COPPOCK. NoRrH Arr ,~ rrc Por rev: THE AGRICLITLRAL CAP 5 (1963), quoted 111 

S. D. \fl .. 1zr.1R, TR\DE ,\GREF:\IENTS A:\D TJIL Kri\,Fn\ ROl',I) 112 (1%1). 

~
11 Cf. GC11cral .i-\grc.:crncnt on Tariffs and Trade, a1 t. J, para. (2)(a) and Annex A, 

Ort. .30, 1917, 61 Stat. A3, T.I.A.S. No. 1700, 55 U.N.T.S. 187, sanctioning the Btitish 
Commonwc;illh preference system. 

::!i An cxalllplc is Aust1alia, which permits duty-free entry of certain plimarv products 
irnpo, Led {1 om the Trust Ten ito1 y of Papua-New Guinea. Cf. 3 GEJ',;FRAL AGRFI \.tENT ON 

TARnrs ,\NIJ TR\DE, n .,src I.:--:srnt \fF'1TS ,\',D SrLrCTEo Docur-HNTS, Supp. 2 at 18 (1953), 

'\\ai,ing .1\u 1,alia·· obligation under the G,\TT (art. I) to otherwise p1oyide most
favorr·d nation ll <:,1t111cnt to such pl od11cts . 

.!8 ~re g1 nr.udly Leddy. ll11itrd \tntr·~ Commcrrinl Pnlirv and the Domestic Farm Pro-
grrw,, ins,, 1>1r s IN l tTID s,u,s Co:-.ntF.R<.J\I, J>nr,cy 111-226 (W. Kelly. Jr. ed. 1963). 
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and other goven11nental assista11ce to exports (concessional sales, eco
nomic assistance prograins, special credit facilitie~) is no sruall rnaller. 
Nor is the asse~sn1ent of the roles of agriculture in the do1nestic ccon-
01ny and in the foreign trade of the 1najor countries, and their rcl.1-
tionshi p to U.S. foreign trade in agriculLLll'e able to be discerned 
without considerable research. T'he appraisal of the effects of agri
cultural progran1s couutry by country and in the aggregate, in reg;n cl 
to 1najor con11nodities, co1nn1odity by co1nn1odity, is likewise so1ne" h,1 t 
complex, as indeed are 1nany other aspects ·which must be conside1 eel. 

It is difficult to predict with precision the length of ti1ne it ,\ ill take 
to do a high quality study of this scope, but it would be surprising if 
it took less than t,\·o years. Ho,\'ever, the agricultural proble1n, do-
1nestic and foreign, will likely be with us for 1nany )ears to c01ne. 
There can be little doubt that a 1naj\)r econo1nic task of future decade~ 
will be to bring about a 1nuch greater degree of rationality in "urld 
agricultural policies than is now apparent, so that production and dis
tribution of agricultural products can approxin1ate the n1ost efficient 
econo1nic utili1ation of resources to 1neet the food and fibre needs of 
the world's population. It would be well worth the inYest1ne11t of s01nc 
substantial period of ti1ne and effort by the Tariff Con1n1ission if the 
resulting report 1night be of assistance to those who will be cal led 

upon to perfonn that task. 

The Preference Study 

Probably no proposal advanced by spokes1nen for the less-de, eloped 
countries at the 1964 UNCT AD Conference~n has been subjected to 
as much debate as that favoring preferences in the 1narkets of the de
\ eloped countries for the 1nanufactures and sen1i-1nanufactures of the 

less-developed countries. 
The reason is not hard to find. The central conception of the post

war trading world, envisaged during and i1nmediately following ,vorlcl 
,var II and carried through in the General Agreement on Tariffs and 

:!!l 1. he major spokesman was Rai1l Prebisch, ~ccrclary General of the Conference , and 
former Sec1etary General of the conLinuing United Nations Conference on Trade and 
Dc,·elopment. Exccuti,e Secretary of the U.N. Economic Commission fo1 Lalin .\mcrica 
before the creation of Ui\"CT,\D. ~fr. Prebisch is now Secretary General of the Latin 
American Institute for Economic and Social Planning. For an appraisal of the principal 
issues at UNCTAD I, which continued to preoccupy UNCTAD II at i\ew Delhi in 1968, 
see Law and Policy 1\Jaking for Trade Among "Have" and "Have-Not" Nations, 11 H·\M· 

~IARSKJOLD FoRu,1s a. Carey ed. 1968) (participants: Richard ~- Gardner. Stank) D. 

Metzger, and Rat'il Prcbisch). 
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Trade in 1947. ,,as non-di-.n irnination in tr.idc u11ro11ditio11al 111ost

fa\ ored-11,ttion t1 eauneu t. In th is re pect, as is ,1 I most a h"t) s the case, 
t")ene1al 1nte1n,llional .1g1een1e11t \\,l the ke) tone ol an a1ch long 
under con,tt u< tio11 tln<>ugli 11atio11t1I la,,s. Beginning in l!l~tL the 

l nited State emh.ukecl upon "111HnrHliti<>11al" 111ost-f:no1ecl-nati011 
ll,111 e in it lllllllll<:'Hi,tl u~atics,J0 c11Hl i11 the l!l~1 1 l ~r.icle ~\gn.:t·111<:·uts 

\l t n1ade 110I1-di crirnination n1auclc1tor: as a n1all(.T ol drnnestic !'ltat
ute. '] hi ha continued to be the c.t,e clown to the p1esent ti111e.:;i 
l·.urllpean cou11tries had adopted the u11conclitional lonn of 111ost
fa, ored-nation clause 111uch earlie1; by the 20th Cc11tu1y all the i1n
ponant tuunnies we1e adheients. 

l~hc basic C \ 'Tl~ a ppn >iH h to t 1adc- 11011-cli..,(r in1in;1 t io11. cl i Ill ina

t ion of quota m imports, and continuous 1ecl11ction of tariffs tlnough 
lllLttual to11cc:-isio11al l>argaining-h~1s not been insc11:-iiti,e to the de
' elopmen t needs of le~s-cle, c loped coun u ies, c, en though C. \ rfl.~\ 
1ole is p1edominantly oriented toward sensible rclation:-,hips in trade 
among the de, eloped cou11tries.:1:! The G,\ 1"'T' has stood for the propo

sition that althou~h the 1nost effecti,·e inte1 national allocatilJn ol the 
world's 1 csourccs is accomplished tlirouo h freer trade. th is Jllltst be .::, 

L1pplemcntecl b, straight aicl to de, eloping countries. 

In 1ecent ,ca1s, spokesn1en for cle,eloping countries ha,c expressed 
doubt concerning the cmcacy of this prescription. ::\'onetheless. no less 
,t ft iencl of al mo.st any measure to assist less-de, eloped countries than 
I lcury C. Johnson has argued that 

[t]he be~t solution to the problem of pH)\icling additional ex
ternal rcsouH cs for the ac c.deration of dcYclopmcnt \\'Otdd be free 
trade, plu the pto\'ision of aid on a :-icak determined either by the 
net ie-ioune~ requiied to support rates of growth in the les') de
veloped countries endorsed by I he clc,clupcd countries or by the 
amounts of re oune:-i agreed on h) the dcH~loped counttics to be 

·•
11 Fot 111.11« 1iah illus11ati11g the polil~ considc1:i1ions ill\olH·d in tlte shift f10111 the 

,ondition,d 1110 t-f:l\01ed-11ation r.lau c, -.cc I h>RIJ<.:-; R11.. C.S. l'.!1 -~I (1!1~3): 2 FoRt:H,~ 
RII. {'5. );-,3-9'.? (1<124); \\, (IIBIRhO:--, Rl(ll'ROC:In 167 70. 2'.\8-79 (1!1:\7). F01 a l('C(lll

s1dc1:itirm which l«d to re,1ff11111.1tion, ,c•c c·xcc1pt. V.,. (.<J\1~1,s'il<> :-. o:-; 1-<rn11<.:-; Fcn:--cn11c 
l'OIJG, 01 .'l., ~I\II- P\11 IR.'i ~5.>-71. 2(ifl-7(i (19.H). 

11 'oe, 19 l'.S(. § 13il (EJG:I): ·11acle Expan,ion \ct of 1%~ § 251. l!J C.s.C. § 1,81 
J(lG1). 

•2 'Ihe 11cw J>,111 I\ of <.\T"J spccificallr ll'cognitt•s the need f01 lxp.111dcd t'Xpo1l 

l JI nmg,; for <ll ,eloping counu ics and ohlig<' dl, t loped co1111tril-.. 10 "alrnt cl high 
pnorll\" to the lldU( l1<111 .illCl l'111ni11at ion of ha11 i<'1 s I he1 <.'lo ;mcl to 1 d1 ain from in-
11 od11C i11g llt'W 011(5. 
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necessary to fulfill their commitments to the less developed coun• 
tries.33 

Protectionism, he asserts, is not in the interest of developed counLries 
because '•in all its n1anifolcl varieties" it "wastes their resources and 
impedes their own gTowth." So far as less-developed countries are con
cerned, preferences are an "inefficient rneans" of securing "1nore net 
aid fro1n the developed countries, or i1npro,ed a(cess to developed
country markets."a-1 

l\1arket access for n1anufactured products of de,,eloping countries
now significant for only a small nu1nber including Hong Kong, India, 
l\Iexico, Taiwan, Pakistan, the Philippines, and South Korea-he 
believes could be secured 1nore efficiently through quota increases or 
tariff reductions. Even the apparent exception to his conclusion
Raul Prebisch's extension of the "infant-industry" argumenf35 into a 
case for preferences in industrial products-Johnson believes could be 
accommodated by applying an economically efficient policy for genuine 
infant industries, one which would subsidize infant•industry produc· 
tion "as a social investment in a socially profitable learning process.'' 
This subsidy should be "financed through the de,elop111ent progra1n 
and hence enter into the reckoning of net foreign aid requireinents."36 

It is not the purpose here to set out and exan1ine the case for and 
against preferences; this has been done elsewhere.a7 It is sufficient to 
point out that regardless of the merits of the a priori case for or against 
them, there has not been thus far a systematic analysis of the probable 
effects, in quantitative tenns, of proposed preference schen1es. If the 
aggregate effects of preferences upon U.S. trade were known, as well 

33 H. JOHNSON, ECONOMIC POLICIES TOWARD LESS DEVELOPED COUNTRIF.S 114 (1967). 
34 Id. 
35 This is the argument that protection of an infant industry in its years of early 

development enables it to grow in a sheltered market to a point where its development 
can assure its survinl after trade barriers come down. Mr. Prebisch has transposed the 
"infant-industry'' argument to an "infant-economy'' argument in respect to the need for. 
and the scope and duration of preferences. 

36 H. JOHNSON, supra note 33, at 115. 
37 The literature on preferences is large and continues to grow. See, e.g., id. at 163-211; 

J. PINCUS, TRADE, r\ID AND DEVELOPMEr--;T 177-232 (1967); G. PATTERSON, DISCRDUNATION IN 

INTERNATIONAL TRADE, THE POLICY lssuEs 1945-1965. at 323-84 (1966): U"CT AD, The 
Question of the Granting and Extension of Preferences in Favour of Developing Coun
tries, U.N. Doc. TD/ B/ C.2/AC.1/7 (196i); G.\TT SFCRETARIAT, PREFFRE~CES AND OTHER 

POLICY l\fF,\SURES TO STIMULATE EXPORTS OF THE Lr--.s DF\'ELOPED COU'\TRIES (Trade In
telligence Paper l'\O. 7. 1966). The U:\'CTAD paper is f:norablc toward pre[erence whik 
the GA TT paper is unfavorable. 
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a the effe t upon patticular products and areas, judg1ncnts concerning 
the adopt ion of su<. h chen1e:, won Id at the least be better inforn1ed, 
e, en thouoh other a1g1.11nents relating to the111 won Id continue to be 

1ele,. nt. 

\ccordino I y, the Conunission insti t t1 ted a study of "the probable 
cff cc ts on l nited tate:, trade of a S) stein of preferential tariff red uc
t iu11s applicable to the p1odu<.ts of less developed cuu11tric:s." 1~he 
Conun i~ ion· s report 

,\ill include, but not Le limited to, a brief hi:story of tariff prekr
cnce . an e:xan1ination of existing pi cferen tial arrangements, and 
po:s ible new generalized preferential tarifl reductions, and an 
anal)-'>is uf the probable i111pat t of such tariff prdt..:renccs on U.S. 
im pm ts and ex ports uf the pi inc i pal products which n1ay be 
affected.3~ 

\imecl at quantifying the effects upon U.S. trade of preference sys
ten1 . assu1nptions will have to be rnacle for study purposes concerning 
the countl y and conunodity co,erage of any such sche1ne, and its dtll'J

tion .. \n analysis of the effect of U.S. duties upon hnports of selected 
conunod i ties-the "effecti, e" as well as the "non1inal" duty:rn_,,. i 11 
dbo be a necessary part of the study, as wi11 projections of i1nports with 
and without preferences. Other co1nplexities will need to be sur
n1ounted, some now Yisible and others which will be di,ulged in the 
rou r:"le of study. 

\~ can be seen. this study ,vill like'\\·ise not be completed within a 
few months time. If it is completed by the ti1ne that any preference 
anange1nents now under discussion are negotiated, so that it can he 
helpful in the consideration which wi1l be given to any such arrange-
1nent, it will be tirnely. This appears likely.'" 

38 1':otice of Stud}', Proba hie EfT< cts of Ta1 i ff P1 dcrcnces for Less-DeYcloped Cou n t1 il'S, 

33 Fed. Reg. 17,381 (1968). 
3'1 ·1 he cffcc;th<' dtll)' 1,1t1• will difkt f10111 the norninal duty 1ate to the extent that 

thc11.: i-; a d1fkrcntial bet,Hcn the 1a1i!J ,atts 011 1aw matc.:lials and on finished or si.:mi

fmi lad g<Jods, and, ftn ther. to the extent that the clific1 cntial is magniflnl by the 
c,onornic u111ltiplic1 effect of p1ou:ssing. 'I hus. the effecti,c duty 1atl' reflects the higher 

actu,d duty bring applied to the procc,sing of the raw rnate1 i.il in the exporting count,)'· 

Sr,• I J.lllk, Ne,,, /'f'Hjlf'C'liT'r'5 011 Twrlc (111(/ Der,clofnne11t, •Iii FoR. AFF. 5'.!0. 532-31 (1!1o7). 
10 rl he l nitcd Nar ions Con fell llet' on T1.1dc and De, clopmc11t (UNCT \D) is planning 

irs fin,d 1cport 011 tariff J>H lcrcnces for dt•V< loping count1 ies, with the aim "to settle the 

d, l,iils of tlic :u1.mg1·111c11t in the <1J111s1· of 19<i9 wirlt a ,icw to seeking kgislatiH: 

authut iq and tht tCquiJ<.d ,,ai\c1 nf the C, \ I r .is soon as po..,sibk thcrcaltc.:r." Ptt:f-
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It cannot be stressed too finnly that the Conllnission's purpose in 
instituting these studies-which were not requested by auy other 
agency or ann of Go\cnuncnt-is to m;ike available factual infonua
Lion and careful analysis on significant foreign trade proble1ns for use 
by legislati\e and executive officials in the develop1nent of policy. 
1,he Cu1nmission has stated flatly that it "will not 1nake reco1n111encla
tions in the field of policy."41 To ha\·e dune otherwise would indeed 
ha\ e been a great n1istake. As hitherto indicated, the Co1n1nission is 
c~pert in fact-finding and analysis but its personnel do not possess 
background, training, or experience in policy funnulation. Nor is it 
1esponsible to ,ln electorate, or a constituent part of an acl1ninistration 
which is so responsible. \Vhen the Con11nission functions as a fact
finding agency, like a counterpart of the Bureau of Labor Statistics, it 
is doing what it can do well. It should not atten1pt what it is wholly 
ill-equipped to do-it should not atten1pt to fonnulate policy, and it 
should eschew policy recomrnendations or conclusions.4

::? 

If the TarifI Co1nn1ission can do a good job in the two studies just 
undert;1ken, there is every reason to be1ie\ e that this area of activity 
can beco1ne a significant-perhaps even the 111ajor-area o[ acti, ity of 
the Co1nmission in the years ahead. Certainly there is no dearth of 
subjects which can be suggested to it or by it upon which careful 
analysis is and will be needed. 

These two areas of endea, or-industry investigations and anticipa
tory studies of international trade proble1ns relevant to future po1icy 
formulations by Congress and the President-are the new· and most 

crcntial or Free Entry of Exports o[ l\Ianufaclures and Semi-Manufactures of Developing 
Countries to the DeYelopccl Countries, u:-,:cTAD Res. 21 (II), I Ul'.ITID ~Ano-.;s Co:\
Fl RF:\CF o-..: TRADE \::--o Dnt.LonIEl\T, REPORT .\,D Al'.;,.;r:xEs 38, U.N. Doc. TD 97 (1968). 

41 Tariff Comm'n Press Release, Nov. 20, 1968. The release was entitled "Tariff Com
mission Announces Two Research Studies in the Field of Foreign Trade." See also 
33 Fed. Reg. 17,381 (1968). 

--1~ In 1967. leading members of the Senate Finance Commitlce reaffirmed their agree
ment as to this conception of the role of the Commission. Senator E\·erctl M. Dirksen of 
Illinois asserted flatly that, ''it is not the function of the Tari[ Commission to fo11nulatt~ 
trade poliq ... it was created as an arm of the Congress to develop facts for the Con
gress, and it should continue to do so." Hearings on Nomination of Stanley D. Metzger 
to the Tariff Commission Before the Senate Comm. on Finrmce. 90th Cong., I st C::ess. 3'.? 
(1967). Senator ·wallace F. Bennett of Utah stated that the Commission "serves a very use
ful purpose in ad,ising Congress of the facts with respect to import and export malters," 
but warned that, "if it should de,·iate from the role of a fact-finder and enter into the 
realm of policy•rnaking, then it will become difficult for us to rely on the Commission 
for the facts we need in our work." Id. at 33. See also id. at 1 (Rema1ks of Sen. Tal
madge). 
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useful n lcs of the Conunission. roles which can supplant the alinost 

non-existent "ca.:,e load' ' of recent )Cars, and. in a sense, a1nount to a 

revi\ al of the original work of the Conunission during the period 
1916-21, which a retired Co1nrnissioner who sen·ed long and ably, 
Oscar R) der. has ;1 ptl y characterized as its "tnost productive period." 

16 
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MUTINY AGAINST THE BOUNTY: AN 
EXAMINATION OF SUBSIDIES, 
BORDER TAX ADJUSTMENTS, 

AND THE RESURGENCE OF 
THE COUNTERVAILING 

DUTY LAW 

PETER BucK FELLER0 

l. INTRODUCTION 

One of the major trade issues e1nerging in the aftennath of the 
Kennedy Round agreement concerns border tax adjustments and 
the clain1 that, as applied to exports, they constitute an indirect method 
of subsidization.1 The United States, faced with chronic balance of 
payments difficulties and apprehensive about the possible irnpact of 
fiscal harmonization in Europe on its trade position, has attached 
particular importance to this problem. In his Balance of Payments 
Staten1ent of January 1, 1968? President Johnson called for adjust1nent 
in the subsidy rules of the General Agree1nent on Tariffs and Trade 
(GATT'),3 citing the fact that some of the trading partners of the 
United States provided across-~he-board tax rebates on exports while 
imposing special border charges on imports. He further announced 

• Member of the Bar of the District of Columbia; Office of Tax Legislative Counsel, 
United States Treasury Department. The author gratefully acknowledges the research 
and editorial assistance of David J. Taylor, under the Cooperative ·writing Program of 
Law and Policy in International Business, and the technical advice of Mordecai S. 
Feinberg, Financial Economist, Office of Tax Analysis, United States Treasury Depart
ment. The views expressed herein are those of the author alone and should in no way be 
taken as representing the views of the Treasury Department. 

1 A Taxing Problem, "\Vall Street Journal, Feb. 29, 1968, at 10, col. l; The Border Tax 
Flap, ·washington Post, Feb. 27, 1968, § A, at 16, col. I; Greenwald, UNCT AD and CATT 
as Instruments for the Development of Trade Policy, 61 PROC. Ai\I. Soc\· INT'L L. 155, 
162 (1967). 

2 4 ·WEEKLY COMP. PREs. Docs. 25 (1968). 
3 General Agreement on Tariffs and Trade, Oct. 30, 19-17, art. X\'I, 61 Stat. A3, A51, 

T.I.A.S. No. 1700, 55 U.N.T.S. 187, 250 [hereinafter cited as CATT]. The text as cur
rently amended appears at 3 GENERAL AGREEMENT ON TARIFFS ANO TRADE, BASIC ll\"STRU
MENTS AND SELECTED DOCUMENTS 30 (1958) [hereinafter cited as CATT, BASIC DOCUMENTS]. 
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th.tt he had initiated discussions with other trading nations with a 

\iew to n1i11i1nizi11rr the tLtde disachantag-es for United States co1n-b u 

n1e1 cc \\ h ich 1 csul t I ru111 differ~11ces in national tax systems.4 The 
President ,,.irncd, huwe,er, diat failure to achieve 1neaningful cooper:-i

ti\e dtti1lll tuuld 0 i,c.: rise lo the introduction of retaliatory 1neasu1es :-, 

011 the p.u t nf the 111ited , ratcs.5 

\ p.1r.1llel dc\elop1nent has been a dra1natic incre:-ise of activity 

llndcr the t tnitecl St.ttes counten·ailing duty law,u a 1neasure designed 

tu nllset lurcign export su b~iclies. After an eight-year period (beginning 

in l ~,-,~J) in \\ h ich no counten ailing duty orders ·were issued, the 

I 1easuq Dep.trt1nent i1npuscd countenailing duties in six cases in 

the 21-inonth period benveen .. \pril 1, 19(>7 and Dece1nber 31, 1968.7 

In three of these c1scs, itl\ oh ing in1ports of Italian steel products, the 

as!)ess1nent ol counte1 vailing duties \\ as based on a detern1ination that 

the ren1i!>sion of certain secondary, indirect taxes (taxe occulte) by 
the Itali~1n Governn1ent a1nountecl to a ''bounty or grant" (export 

subsidy) ,, ithin the 1neaning of section 303 of the Tariff Act of 

l 9~30.3 In addition, several Arnerican steel con1 panies have asserted 

1 \ee Pu:,~ Bridmg b) Under Sec'y of State Katzenbach, Dep't of Stale, Jan. 8, 1968. 
The first meeting of a special GATT committee to consider border tax problems was 
held on Apr. 30, 1968. N.Y. Times, May 1, 1968, at 63, col. 2. 

;; In this connection it has been proposed that the United States establish a general 
bo1dcr tax S}stcm of its own, comprising an import surcharge and corresponding export 
1cb,1tc cqui, alcnt to federal, state, and local indirect taxes averaging 2-3% on 61 product 
catcgoriL-s. 11 i Co-.;c. REC. B985 (daily ed. Feb. 20, 1968) (extension of remarks by Repre
scntatiH.: Curtis); see Plan for hnp01ls "Tariff Surcharge" Gains Favo,-, Bllt May Be 

Obv iated h) Cooperatio11, ·wall Street Journal, l\Iarch 6, 1968. at 3, col. 2; Press Bliefing. 
rn /nn note 4, at ~5-28; Habc11er & ,vmet, Presidential Measznes 011 Balance of Payments 

Controls , in \\[ERIC.\:--: ENlFRPRISE l:s:STITliTE ~fo:--OGRAPH 15, 27 (1968). It has also been 
suggested that the Unitr·d Slates adopt a value-added tax system to improve its trade 
po,ition. Harbcrgcr, A Federal Ta'I: 011 Value Added, in CHA\1:BtR OF COMMERCE OF THE 

l Nlf!D Sf\TFS. THE T.\XPAYfRS' STAKF TN TAX RTFOR:\l 21 (1968). For a negative appraisal 
nf this approach sec Ad<lress by ,\ss't Sec') of the Treasury Suney before the 73d Annual 
Cong1 l' ss of American Industry of tile l\"ational .\ss'n of T\fanufacturers, Dec. 6, 1968 
[hereinafter cited as Sunc.:y Address]. 

,; '1a1itf \ct of JC).'W § 303, 19 U.S.C. ~ 1303 (196-:l). 
7 ·r .D. 67-102. I Ctsr. B1 LL. 212 (1967) (<itC'el units for electrical transm1ss1on lowers 

frn111 Jt;-ih) : T.D. 67-2IO, I Ctsr. B11r. 186 (1967) (sugar content of ce1tain a1tirks from 
\11 st1ali.1 ): f.D. 68-2. 2 Ct sr. Bt 11. 3 (Weekly "l\o. I, Jan. ~. 1968) (sugar content of 

cr•Jtain aniclcs frorn AusLJalia); T .D. 68-111, 2 Ct,sT. Bu11. 23 (Weekly ?'\o. 18. ;"\fay I, 
1%8) (rannccl lnmato pa~lc f1om France); T.D. 68-] 12, 2 CLST. Bur. 25 (\\'cck]y 1o. 18, 

7\fa) l , 1%8) (canned tomatoes and canned tomato concentrates from Italy); l .D. 68-119, 

2 C1 s1. B1 rr.. GI (Weekly :,.;·o. 25, J11ne 10. l!"lGR) (steel welded wi1e mesh from Italy); 
I .IJ. G8 l'l~. 2 C1 s r. Br Ir.. 11 (\\ cckly ?\o. :I~. \11g. J.1, 19G8) (mc1chanclise from France); 

' ! .U. GS 288, 2 Cr , r B1 1 1. '> (\\!t;c•kl) ;-.;o, •15. Dec. 1, 1068) (ski -lifts from Italy). 

8 T.U. '17- 10'.!, I C1 s1. H1 1 r. 212 (1967); T .D. 68-1·19, 2 Cus-r. Buu .. 61 (\-Vcekly No. 
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that the treatment of exports under the value-added tax systems 
existing in certain Common J\farket countries artificially stimulates 
the export trade of those countries and that accordingly counter
vailing duties should be levied against those countries' exports.9 ~fhese 
developments present a clear challenge to the system of border tax 
adjustments prevailing in ,vestern Europe at a time when the world's 
monetary and trade structure is under significant str;iin. 

In view of the growing interest in this field, this article seeks to 
explain the countervailing duty law and its ad1ninistration, to discuss 
variot\S export incentive measures, particularly certain border tax 
adjusunents, and to examine the pertinent GATT rules of trade. 

II. COUNTERVAILING DUTIES 

Section 303 of the Tariff Act of 1930 provides in mandatory tenns 
for the imposition of countervailing duties whenever it is found that a 
country or political subdivision thereof, or any "person, partnership, 
association, cartel, or corporation" pays or bestO\\'S a bounty or grant, 
directly or indirectly, upon the ''1nanufacture, production or export" 
of merchandise produced in that country. The provision applies only to 
imported merchandise which is otherwise dutiable. It applies whether 
or not the merchandise is in1ported in a different condition, through 
remanufacture or otherwise, than it was in when exported, and whether 
or not it was imported directly from the country of production. The 
Secretary of the Treasury is required to "ascertain and determine, or es
timate" the net amount of the bounty or gTant, to "declare" his find
ings, and to assess a duty equal to the net a1nount. 10 

A. Background and Purpose 

It has long been recognized that the practice of encouraging commer
cial exports through govern1nental subsidy poses a threat to the natural 
and most efficient allocation of resources in international trade. Adam 
Smith condemned the artificial stimulation of exports as early as I 776 
in his classic treatise TVealth of Nat ions: "The effect of bounties, like 

25, June 1 Q, 1968); T.D. 68-288, 2 CusT. BULL 5 ('Veekly No. 45, Dec. 4, 1968); see Hear
ings on Foreign Trade and Tariff Proposals Before the House Comm. on Ways and 
Aleans, 90th Cong., 2d Sess., pt. 5, at 2211-28 (1968) (testimony of Charles B. Gannaway, 
representing the complainant). 

9 J. Commerce, Oct. 11, 1968, at 11, col. 6; N.Y. Times, Oct. 30, 1968, at 63, col. 1, 
Oct. 10, 1968, at 1, col. I. 

10 Tariff Act of 1930 § 303, 19 U.S.C. § 1303 (1964). 
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that of all the other expedients of the mercantile system, can only be 
to force the trade of a country into a channel 1nuch less advantageous 
Lhan that in ,\·hich it ,,oukl naturally run of its own accord."11 

Since then, tr:1di110· nations have entered a variety of bilateral and 
1nultilate1al tr;ide ag1'ee1nents to co1nbat the trade.diverting effects of 
direct or indirect export su bsiclies.12 The Brussels Sugar Convention 
of 1902. for exan1ple. atten1pted to end a ruinous trade ,var a1nong 
bt:et-::iugar producing countries which were caught in a spiral of rising 
subsidy costs.13 The signatories agTeed to cease subsidizing the produc• 
tion or exportation of sugar and to i1npose special duties on sugar 
i1nports fro1n countries giving bounties. l\1ore recently, the Treaty of 
Rorne has outlawed the use of export "aids" with respect to intra-El C 
trade as ''inco1npatible with the Cornrnon Aiarket," if such aid ''dis
torts or threatens to distort c01n petition by fa, ouring certain enter
prise:, or certain productions."14 Likewise, artic1e XVI of the GATr 
directs contracting p,irties to tenninate those export subsidies ( except 
un pri1nat') products) ,,·hich enable products to be sold at lower prices 
abroad than in the home rnarket. 1 ;:; 

In the United States attitudes toward export subsidjes and the role of 
counten ailing duties have changed considerably since Alexander Ha1n
ilton, in 1791, first proposed that a special duty be imposed on certain 
subsidized co1n1noclity imports and that the resulting revenue be used 
in turn to fund a subsidy progTa1n for the dornestic production (includ
ing production for export) of such con1modities.Hi Ha1nilton believed 
that the greatest obstacle to the growth of fledgling industries in the 
United States ·was the system of export bounties maintained by foreign 
countries ''to enable their own workmen to undersell and supplant all 

11 2 \. S\fl fH, , \;-,; J:--Ql IRY INTO 11TF. NA TURF ANO CAt SES OF THE .\VEAL TH OF NATIONS 

80 (J Rog,·•~ c·ci. 1869). 

l:! fn 1923, Jamb \'i11c1 wrote that he had found twenty-nine such bilate1al ag1·ce-

111c11t,;. J. \'1'\rn, Dt ,\ll'J:\<:: \ PRORJ l-\,I IN INTfR:\ATIO:-.AL TRADE 166 (19'.23) [hereinafter 

cited ,1s \ '1:--1 R]. Anti-subsidy prO\isions are also found in such multilateral agreements 

as the Com1•11tion E~t 1bfohing Lhc European Free Trade Association, Jan. 4. I 960. 
370 l .:'\. I .s. 5, and the Comention on the Organization for Economic Cooperation and 
IJc\clop1nc111, Ike l!I, 1%0 [E>Gq 2 U.S.T. 1728, T.I.A.S. No. 4891. 

1:; B111~sels ~11ga1 C:omc11tio11, 9i fiR11. & Ion1u., STArr: P\l'IRS G (100'.!) (in Ftench). 
nh111gl/t 1 rl, 1.icpt. I, 1020, I L.?--:.TS toO (19~0). 

11 ' J 11,11) Est,1blisbi11g tlit.: f11ropca11 1'.conomic Cornnrnnit\. \f:11ch 2i. lfl°J7. art. 9~. 
~!18 l .:'\. J .s. I 151. 

1;; C\'I I , H,s1c; I>or1 ~11:-.1s at '10: \('t' ,,pp. I), i11/1n. 

Iii ll.11niltr>11, R1fJf11/ 011 '1,11111/ar/1111\, in ~l\ll P\l'TRS & SJ>FIClllS 1. 66 (F. Taussig 
I rl_ ( 8f/'\), 
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competitors in countries to which these cou1n1odities are sent."17 The 
special duty was accordingly to be levied only on in1ports of those 
bounty-fed co1nn1odities whose dornestic production was sought to be 
encouraged. He further believed that nurturing specific infant indus
tries required not only protection fro1n foreign econo1nic 1narauders, 
but also snbsidization to enable them to compete 1nore favorably in 
local an<l foreign marketsY~ 

Almost a century passed before legislation approxi111ati11g Han1ilton's 
proposal was adopted.10 In 1890 Congress enacted the world's first coun
tervaipng duty law.:w Its purpose, howe, er. ,ras limited to the protec
tion of American sugar producers from their European con1petitors 
who were receiving substantial export subsidies fro1n thci1 respective 
governn1ents. 'To nullify this advantage, in cases "·here the subsidies 
gTanted by these countries to exports of refined sugar were higher 
than those paid on raw sugar having a lower saccharin content, refined 
sugar in1ports were subjected to a "surtax" of one tenth of one cent per 
pound. A companion provision established a bounty of two cents per 
pound for all domestically produced sugar.~1 The surtax provision ,vas 
expanded in the Tariff Act of 1894 to cover raw, as well as refined 
sugar, while at the same time the sugar bounty system was discon
tinued. 22 

The first general countervailing duty n1easure in American law, ap
plicable to all bounty-fed imports that were otherwise dutiable, was 
contained in the Tariff Act of 1897.23 Congress delegated the authority 
to determine the amount of the subsidy to the Secretary of the Trea
sury, and directed hirn to assess a duty equal to that a1no11nt. 

Because the high tariff levels at that time reflected a don1inant pro-

17 Id. at 31. 

[I]n 1816 duties were generally reduced, although the tariff of the year ·was 
intended to afford ample protection. It is a strange coincidence that it was 
in this very year that Lord Brougham declared that ' ... it was well ·worth 
while to incur a loss upon the first exportation, in order, by the glut, to stifle 
in the cradle those rising manufacturers in the United States which the war has 
forced into existence contrary to the natural course of things.' 

Hearings on the Tariff Before the House Comm. 011 frays and ,\Jeans, 54th Cong., 2d 
Sess. 2110 (1896). 

18 Hamilton recognized, however, that subsidies to "cstablishc<l," as distinguished from 
"infant," iTtdustries were not justified. Hamilton. supra note 16. at 67. 

19 "A general countervailing duty pro\ision was proposed in connection with the 1824 
Tariff Act, but was rejected. ' P. Amr EY, i\looERN TARIFF HISTORY 158 (1905). 

20 Ta1iff Act of 1890, ch. 1244, § 237, 26 Stat. 584. 
:?1 Id. § 231, 26 Stat. 583. 
22 Tariff Act of I 894. ch. 349, 28 Stat. 521. 
23 Taliff Ace of 1897, ch. 11, 30 Stat. 205. 
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tectionist trade policy, foreign export subsidies were viewed chiefly as 
a rneans of negating the effect of the United States tariff ,vall.~4 The 
counten ailin(T dutv law, therefore, was intended to function as a repair 

(') ' 
inechdni 111 to insure the integrity of that wall in the face of threatened 
breache~. 'rhi explains the absence of a provision requiring proof of 
injury to a don1estic indu~try, such as that found in the 1\ntidumping 

ct,2~ and the fact that its applicability was limited to dutiable articles. 
~ince the tariff it~elf repre cnted a belief on the part of the Congress 
that ce1 tain dornestic industries needed tariff protection, and that high 
tariff le\ eb would afford such protection, a specific injury provision 
would have been inapposite or superfluous. lly the san1e logic, duty-free 
status 1neant that the 111erchanclise to which it applied was considered 
non-co1npetitive, and consequently the possibility of foreign subsidies 
as to them 0 ·ave no cause for concern. Subsidies were thus not consid
ered inherently eYil in the antitrust sense. At the same tirne it was as
sumed that bounties enabled foreign producers to undersell do1nestic 
producers.26 On that basis, a provision for detennining price co1npeti
tiYeness was apparently thought unnecessary, although one can reason
ably ~uppose that foreign bounties are frequently given to bring the 
price of exports down to a competitive level in foreign markets, rather 
than below that level. In brief, the thrust of the countervailing duty 
law at the outset was to protect domestic interests, rather than to pro
tect co1npetition as such.27 

The 1897 provision was reenacted without alteration in the 'Tariff 
cts of 1909 and 1913.28 To prevent its circumvention, the law was ex

tended in 1922 to coYer bounties or grants bestowed upon the manufac
ture or production of commodities, and not only upon their exporta
tion.~0 It ·was also extended to include bounties derived from private 
sources. The present countervailing duty law is found in section 303 of 

21 P. DIDWEJ I, Tm: JN\'ISIRLE TARIFF 87 (1939). 
:.?:; Tl c Antidumping Act of 1921, 19 U.S.C. §§ Hi0-73 (1964). The a<;sessment of <lump

ing duties is conditioned upon a showing of injmy to a competing domestic industt). 
26 "\\ c do not Sa) lo them, )OU shall or shall not impose this tax 01 this bounty, but 

\\t.! do say that when we find )Olll expo1t bounty or other device l'n;ihlcs )OU to come 

here and undc1 ell our O\\n people, we will meet )OU at the .,bore with a countel\'ailing 
duty about whirh there shall be 110 quibbling or mistake." 30 Co~c. R.1 c. 31 S (I 897) (1c-
111arks of Repn'scntathc Skinne1). 

2 i ld. at 24 :1 (1 cma1 ks of Sen:1101 r.afTel'), who looklcl upon ''the countervailing duties 
of the I nitcd Stat, as \\holly and p111cly a clo111estic and dcfemi,e matter.'). 

28 I ariff \e_t of 1ri13, rh. lfi, :rn St:1t. 111: ·1 ~tiff J\ct of 190<J, ch. 6, 36 Stat. 11. 
!!<, 1 a1ilf \ct of IY22, <.It, 3%, 12 ·r:it. 838. 
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the Tariff Act of 1930, ·which a1nended the 1922 provision to permit 
the Secretary of Treasury to estirnale the amount of foreign subsidy. 

With the development of legislation to deter antico111petitive forces 
in the domestic market place, beginning with the Sherman Act of 1890,30 

it was recognized that antitrust principles we1e also relevant to inter
national trade as it affected competition in the United States. The e1ner
gence of foreign cartels at the turn of the century and after "\1/orld ,var 
I raised fears of dumping, a practice which has been described as the 
foreign trade equivalent of predatory price discrimination in don1estic 
trade.31 To meet this proble1n, CongTess enacted section 801 of the 
R.evenue Act of 1916 declaring unlawful the i1nportation of goods at 
prices substantially less than n1arket value with the intent to destroy or 
injure an American inclustry.32 Because of the inherent difficulty of es
tablishing the requisite ele1nent of intent, it soon became clear that this 
provision was ineffective.33 Taking another approach, Congress pro
vided an administrative remedy in the Antidumping Act. 

Because the dumping debates34 included references to "bounty dump
ing" and because the anti-subsidy provision ·was brought before the 
CongTess for an1endment during the same period, the countervailing 
duty 13.w was seen by many as an antitrust device aimed at price dis
crimination,35 despite the fact that considerations of price were and are 
imrnaterial to the application of countervailing duties. 

Within the framework of a generally liberal trade policy, there are 
fe,v today who would advocate that the countervailing duty law should 
funclion purely as a protectionist device. Contemporary students of the 
subject generally agree that it should be considered primarily as an in
strument of the antitrust policy, rather than the tariff policy, of the 
United States.36 Beyond this point, however, there is a parting of the 
conceptual ·ways. Some take the position that anticompetitive effects 

30 15 U.S.C. §§ l-7 (1964). 
31 Adams & Dirlam, Dumping, Antitrust Policy, and Economic Power, 14 Bus. TOPICS 

~o (1966). 
32 15 u.s.c. § 72 (1964). 
33 Although this provision remains on the statute books, it has never been enforced. 

Kohn, The Antidumping Act: Its Admitiistration and Place in Ame1-ican Trade Policy, 
60 11ICH. L. REV. 407, 413 (1962). 

34 61 CONG. R.Ec. 1253, 1295-97, 1299, 1306 (1921). 
35 See, e.g., Ehrenhaft, Protection Against Inte,national Price Discrimination: United 

States Countervailing and Antidwnping Duties, 58 CoLuM. L. REV. 44 (1958). 
36 "The relative desuetude of their [the antidurnping and counten ailing duty] pro

visions in recent years does not justify their retention as the potential hatchets of rear
guard protectionism." Id. at 76. 
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should be presu1ned when foreign export subsidies are shown to exist,87 

1nuch in the sa111e 1nanner that they are presun1ed in certain cases under 
do1nestic antitrust laws.38 If one accepts this view, it would seen1 to 
follow that section 303 should be 1noclified to cover duty-free i1npons, 
which are ctnTently outside its scope. T'he abse11ce of an injury provi-
ion in the law is, of course, consistent with this position. 

Others, e1nphasizing the affinity between anticlu1npi11g and counter
vailing duty 1neasures, favor the addition of an antitrust type of injury 
provision to the latter, evidently believing that the Ant:idu1nping Act 
n1odel is designed to cletennine the effect of price discri111inatio11 on 
con1petition, rather than on clornestic producers.au 1\ ntnuber of injury 
detenninations by the 'Tariff Con11nission under the 1-\ntidu1np:ing Act 
corroborate this view. In a I 068 case involving French titaniun1 · diox
ide, for exa1nple, the Tariff Conunission concluded th:n sales at less 
than fair value were not "1nalu1n per se," but were only to he con
de1nned as "unfair con1petition" when they had an "a11tico1npetitivc 

cffect."40 Proponents of this interpretation thus see the 1\ntichnnping 

8i The United States should, of course, be willing to discuss its countervailing duty 
laws with other countries provided also that such countries arc also willing to 
discuss aspects of their own laws that we might find troublesome. \\ e may even 
wish to argue at such an international meeting that the CATT pro,is1on re
quiring injury before assessing a countervailing duty is unrealistic and should 
itself be chan3ed, rather than changing the U.S. countcn·ailing duty provision 
to conform to other's practices. For there seems to be little reason why there 
should be a necessity for proof of inju1 y from a plainly unfair practice like a 
subsidy. On the other hand, it is argued that, if there is no injury to a domestic 
industry, why should consumers not take advantage of the foreign country's 
subsidy? Still others argue that such an unfair trade practice should be a mal
practice per sc. 

113 Co,:c. Rec. 18,215 (1967) (1cma1ks of Rcprcscntath·c Cunis). 

as The per se antitrnst violations in domestic Jaw include pr.ice fixing, United States 
v. Socony-\'acuum Oil Co., 310 U.S. 150 (l!M0); division of markets, United States v. 
Addyston Pipe & Steel Co., 85 .F. 271 (6th Cir. 1898), nff'rl, 175 U.<.;. 211 ( 1899): g10up boy
cotts, Fashion Originators' Guild of Amcrirn v. FTC, 312 U.S. 457 (1!)41); t:;ing arrange
ments, International Salt Co. v. Vnitcd ',talcs, 332 U.',. 3!12 (HJ.17): closed clivisioll of mar• 
kets \'Crlic:1lly in sale for resale strncturc, anrl customer limitations in salt: for n'.,,dc strut:• 
turc, United States v. Arnold, Schwinn & Co., 388 U.S. 365 (1967). 

30 See, e.g., Ehrenhaft, s11/na note 35, at 58, where the author assumes the antitrnst 
d1aracter of § 303: "So long as the p1ovi~io11s for rnuntcnailing cl111ics arc meant to 
protect competition (rather than to protect producc1s) in the Amcr:ican market, they 
should include corrections along the lines indicated.'' 

~o 28 Fed. Reg. J0,•167 (1963) . The Commission came to similar conclusions in 29 Fed. 
Reg. Wl9 (1964) (c.hromic acid from ,\ustralia); sec Hendrick, Tiu: United States Anti
dumf>ing Act, 58 AM. J. JN-r'.r. L. 914, 024 (1964). Sec gc1uirally Baier, Substaritiue foter
.f>rctations Under the Antidumpi11g Act mu/ the Foreign Trade Policy of the United 
States, 17 STAN. L. Rn. 40~} (1065); Bushlingel' & Connor. 'f/w (hlitcd Stalt:s A11tidwnpi11g 
Act: A Timely Survey, 7 VA. J. hT'r. L. 117 (lflGG); Coudert, The At,f>licatio11 of tl,r, 

United ';talcs AntidumJJi,ig ./#aw in the Ught of n l.iberal 'J'rndc Policy, 6.> Co1,tL,r. L. 
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Act as properly analogous to the Clayton Act prohibition against price 
discrimination which may "substantially lessen co1npetition."-n Presurn
ably, the same rationale would extend to the countervailing duty law, 
justifying the incorporation of an injury (to competition) test. 

The logic of that argument, however, is impaired by the fact that the 
T'ariff Com1nission has not been consistent in its application of the in
jury provision in dumping cases. Nlany of its decisions employ a tariff 
approach to the injury questions.42 In two recent cases, the "anticorn
petitive effect" test was all but abandoned on the grounds that Con
gress inserted the injury requirement for the sole purpose of relieving 
the Customs Bureau of the administrative burden of examining every 
importation to determine whether a price differential existed.43 

Apart from the problem of identifying antidurnping and countervail
ing duty measures as manifestations of a particular econo1nic philos
ophy, one might argue that an injury provision should be added to sec
tion 303 in recognition of the fact that American consumers tend to 
benefit from the availability of subsidized imports at bargain prices. 
Therefore, according to the hypothetical argu1nent, subsidies per se 
should not be penalized and, at the least, the countervailing duty sanc
tion should be dependent upon a showing of injury to a competing do
mestic industry, if not to competition generally. 

REV. 189 (1965); Prosterman, Withholding of Appraisement Under the United States Anti
dtimping Act: Protectionism or Unfair Competition Law?, 41 WAsH. L. REv. 315 (1966). 

41 Adams & Dirlam, supra note 31, at 28, n.18. See also Note, The Antidumping Act
Tariff or Antitrust Law'!, 74 YALE L.J. 707 (1965). 

42 See, e.g., 29 Fed. Reg. 12,599 (1964) (carbon steel bars and shapes from Canada); 
26 Fed. Reg. 10,010 (1961) (portland grey cement from Portugal); 25 Fed. Reg. 9782 (1960) 
(bicycles from Czechoslovakia). 

43 32 Fed. Reg. 12,925 (1967) (cast iron soil pipe from Poland); 33 Fed. Reg. 10,769 
(1968) (titanium sponge from the U.S.S.R.). The injury provision was added to the 
House bill by the Senate Finance Committee, whose report contained the following ex
planation: 

The House bill [having no injury provision] made it necessary for the apprais
ing officers to look for dumping in the case of each importation of merchandise 
and in the case of merchandise procured otherwise than by purchase required a 
bond of the importer that could obligate him to furnish the collector upon the 
sale of the merchandise the selling price of the merchandise and to pay any 
additional dumping duties that might be found due. It is the opinion of your 
committee that the House provision is too drastic and places too great a burden 
upon the administrative officers of the customs service and upon the importer. 
It is also the opinion of your committee that it is unnecessary to make each ap
praising officer look for_ dumping _in the cas~ _of every importation_ and that it 
is unreasonable to reqmre the vanous appra1smg officers to detenmne the com
parability of each class of merchandise together with the foreign market value 
and the purchase price in each case, regardless of whether or not an industry is 
being injured or is likely to be injured by such importation. 

Hearings on H.R. 2435 Before the Senate Comm. on Finance, 67th Cong., 1st Sess. IO 
(1921). 
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Beginning in 1951, atten1pts were 1nade in three successive years to 
add an injury clau::ie to the countervailing duty law, and to make other 
adju::itn1ents. A bill introduced in the 82d CongTess under Treasury De
p~ruuent auspices sought ( l) to require a showing of injury, (2) to pre
clude the asse::,:,111ent o[ both countervailing duties and du1nping duties 
on the sau1c n1erchandise, and (3) to provide that ordinary tax remis
sions or duty dra,vbacks upon exportation would not be deemed a 

bounty or grant.44 Items (2) and (3) were merely declaratory of existing 
ad1nini!)trative practice, ·while the injury test was intended to provide 
"unifonnity of treatment" in dumping and countervailing duty cases,4

:; 

and also to bring American law into conformity with article VI of the 

GATT.46 

A similar bill was introduced in 1952, containing, in addition to the 
proposed amendments already discussed, a clause which specified that 
the use of "multiple official rates of ... exchange in terms of United 
States dollars" could be considered a bounty or grant.47 Again, the pro
posed amendments died in CongTess. Treasury tried once more the fol
lowing year-again unsuccessfully-this time lin1iting its proposal to 
the addition of an injury test.48 

B. Scope 

The countervailing duty law is formulated in the broadest terms. 
This fact has caused some to regard it as a potential trade weapon, 
rather than a protective device against artificial export stimulants.49 

Indeed, a literal application of all its terms could produce harsh and 
economically unjustified results.5° For example, the law takes no ac
count of the purpose for which a particular subsidy was established or 

44 Hearings on HR. 1535 Before the House Comm. on Ways and Means, 82d Cong., 
!st Scss. 2 (1951). 

45 Id. at 16. 

16 Id. at 79. 
47 Hearings mi H.R. 5505 Before the Senate Co1121n. on Fina11cc, 82d Cong., 2d Scss. 2 

(1932). 
48 Hearings on H.R. 5106 Before the House Comm. on Ways and Means, 83rl Cong., 

1st Scss. 42 (1933). 
49 "[T)he (counten•ailing duty] remedy is a sleeping giant owing lo lhc absence of 

really cffecth e legal controls go,eming its availability." Davis, The Reg11latio11 and 
Control of Foreign Trade, 66 C0u1M. L. RD. 1428, 1446 (1966). 

!JO "The Amcric;in countcnailing duties '\\ere st1ictly, perhaps even ha1shly. en
forced .... A countervailing duty was imposed for a time on all sugar imported ftom 

Denmark, though only one grade of refined sugar actually rccei,ed an cxpo1t bounty 
from the Danish Government." VINFR at 173. 
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of its trade effect. Thus, government assistance to entrepreneurs for the 
purpose of promoting regional develop1nent, reducing unemploy1nent, 
encouraging plant and equipment modernization, or fostering national 
self-sufficiency in panicu1ar industries- all recognized as legiti1nate gov
ernmental functions-could technically come within the ambit of sec
tion 303 ·without regard to their effect on exports. There is no evidence, 
however, that countervailing duties have been levied against foreign 
practices which were not plainly export subsidies, or which were not 
intended to increase exports, or which did not result in an increase in 
exports. 

In addition, subsidies provided by private, as distinct fro1n govern-
1nental, sources are vulnerable to section 303 action. Thus an entrepre
neur who establishes his son in business by means of a gift of money 
or no-interest loan puts the exports of that business in jeopardy under 
the countervailing duty law, even though the business may be primarily 
oriented toward the domestic market.51 There is no evidence, however, 
that privately-sourced bounties have ever been countervailed. 

The provision which permits the Secretary to estimate the net 
amount of the foreign bounty was intended to remedy the problem of 
complex subsidy arrangements52 where the actual amount could not 
practicably be determined at the time of importation or at the usual 
time of liquidation53 of the entered merchandise. The term "estimate" 
is naturally subject to broad interpretation as illustrated by the recent 

51 See, e.g., B. LEVETT, THROUGH THE CUSTOMS MAZE 174 (1923): 
Just how far the lawmakers intended this section to apply is problematical, but 
it would seem, from a literal interpretation, that if Heinrich \Veisnichts should 
promise, and pay in keeping therewith, a bounty to his manufacturer of raw 
material in order to insure quicker delivery than ordinary, he does so only to 
the peril of any importer who buys his finished article, for the latter may find 
himself compelled to pay an additional duty equal to the benefit that Herr 
Weisnichts had so incautiously bestowed upon his workmen. 

52 Section 303 of the 1922 Act authorized the imposition of duties to offset bounties 
or gi·ants given by foreign countries upon the manufacture, production or ex
portation of any dutiable merchandise. The present law requires the Secretary 
of the Treasury to ascertain the net amount of all such bounties or grants. This 
has been found impossible in some instances owing to the complexity of foreign 
bounty practices. It is believed that the pur1:ose of the law should not fail for 
such a reason but that the Secretary should m such cases be authorized to esti
mate the net amount of the bounty or grant, and such authority is given in the 
bill. 

H.R. RI:P. No. 7, 71st Cong., 1st Sess. 159 (1929). 
53 The term "liquidation" refers to the process by which the amount of customs 

duty owing on each importation is determined, based on a decision as to the proper 
classification of the goods under the Tariff Schedules of the United States, the proper 
rate of duty applicable thereto, the value of the goods (if the duty is imposed on an 
ad valorem basis in whole or in part), and the quantity involved in each entry. As a 
general rule, liquidation occurs about 30 days after entry. 
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countervailincr duty order ag-ainst merchandise fro1n France which de-
o I '-' 

clared the net a1nount of the French bounty to be two and one half 
percent of the f.o.b. price of virtually all goods imported from that 

country.54 

In essence the French export subsidy progTa1n, established by decree 
on June 29. 1 ~GS, provided for the payment to exporters of an a1nount 
equal to six percent of the labor cost of export products.5

:-; Obviously, 
the labor content of goods varies frorn industry to industry, from prod
uct to product, and fro1n enterprise to enterprise. It is to be expected, 
therefore, that in some instances the net amount of the French subsidy 
would be less than the amount computed by the application of the 
uniforn1 rate of two and one ha] f percent. In other instances the 
amount ·would be higher. Although the countervailing duty order does 
not specify how the unifonn rate was arrived at, the foregoing discus
sion plainly indicates that it was an "esti1nated" rate. 

In other cases, involving an "estimated," rather than "ascertained" 
or ·'determined," net a1nount of bounty or grant, the Treasury has re
quired importers to deposit the amount of estimated countervailing 
duty.5u Liquidation of entries ·was suspended, however, until the actual 
amount of subsidy could be established, at which time the applicable 
amount or rate was "declared" as required by the statute. The entries 
were then liquidated in terms of the "declared'' amount or rate. 

C. Administrative Practice and Procedure 

The Customs Regulations57 provide for the initiation of countervail
ing duty investigations either upon information furnished by interested 
persons or upon information developed within the Customs Service. As 
a general rule, hov. ever, investigations are only undertaken in response 
to a complaint filed by domestic producers. Pursuant to a 1967 amend
n1ent:i8 to the Customs Regulations, a "Notice of Countervailing Duty 
Proceeding" is published in the Federal Register at some stage in the 
inquiry to advise the public that the matter is under consideration and 

;;1 33 Fed. Reg. 11,5·13 (1968). 
r.;; The French Decree of June 30, 1968, [1968} J.O. 153, 1156-57 is reprinted as an 

appendix to the Treasury Department's Notice of Countervailing Duty Proceedings, 33 
Fed. Reg. 983 t-35 (1968). 

56 See, e.g., Robert E. ;\filler & Co. v. United States, 34 C.C.P. \. 101 (1917); V. Mueller 
i. Co v. United States, I 15 F.2d 351 (C.C P.A. Jfl 10); F. ,v. Woolworth v. l nited States, 
115 l.2d 318 (C.C.P.A. 1910). 

!i, 19 c.r.R. § lfi.21 (1'108); \et' app. B infuz. 

l'i1i 3i h:d. Reg. 13.'.!7o (1967). 
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to elicit relevant comments within the tiine lirnit specified in the notice 
(usually 30 days). 

A decision is reached after the period for the su b1nission of co1n
ments has expired and after consideration of the co1nn1entary. If the 
decision is affirn1ative (that the imports in question are subsidized), a 
countervailing duty orde1 will be published in the Customs Bulletin 
and the Federal Register. No express provision is made for the publi
cation of negative determinations. 

Countervailing duty orders uniformly have at least a 30-day delayed 
effective date.5

!) This means that goods entering the United States be
tween the date of publication and the effective elate of the order will 
not incur countervailing duties. There is no provision for withholding 
of appraisement, as in the Antidumping Act.00 Appended to the regula
tion is a listing of outstanding orders with a description of the c01n1nod
ities concerned, the country of exportation, and the pertinent Treasury 
Decision number. 

A case involving the assessment of countervailing duties against Uru
guayan wool tops in 195361 illustrates the approach the courts haYe 
taken when faced with procedural challenges. In that case0~ the assess
ment ·was challenged by one of the affected importers, Energetic \Vor
sted Corporation, on the ground, inter alia, that the adn1inistrative 
function under section 303 was in the nature of rule-making, and that 
the Treasury Department had failed to follow the requirements of the 
Administrative Procedure Act (APA) with respect to the publication of 
a notice of proposed rule-making, thus excluding interested parties 
from participating in the rule-making process.63 

59 This is apparently required by the Tariff Act of 1930 § 315, 19 U.S.C. § 1315(d) 
(1964). 

60 Antidumping Act of 1921 § 20l(b), l 9 U.S.C. § 160(b) (1964). The corresponding 
antidumping regulation is 19 C.F.R. § 53.34 (1969). Appraisement is the process of dc
te1mining the value of impotted merchandise according to detailed statutory standards. 
If appraisement is withheld, final liquidation (definitive calculation of duties owing) of 
that merchandise is postponed, since appraisement is necessarily an integral part of final 
liquidation. This does not mean, howe,er. that the entry of such merchandise is denied. 

61 T.D. 53,257, 88 TREAS. DEC. 105 (1953). 
6'.? Energetic \..Yorsted Corp. v. United States, 53 C.C.P.A. 36 (1966). 
63 Brief for Appellant at 43-50, Energetic \\:01sted Corp. v. United States, 53 C.C.P.A. 

36 (1966). A "rule'' is defined as an " ... agency statement of general or particular ap
plicability and future effect designed to implement, interpret, or prescribe law or policy 
... and includes the approval or prescription for the future of rates ... .'' Adminis
trative Procedure Act § 2(c), 5 U.S.C. § 551(4) (Supp. III, 1965-1967). Rule making means 
agency process for the fomrnlation, amendment or repeal of a rule. In the course of 
rule making the APA requires that " ... general notice of proposed rule making shall 
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On the other hand, the Government contended that an administra
tive detcnnination under section 303 was an adjudication because " the 
"'ecretary hct!S no discretion as to whether or not to assess countervailing 
duties once it has been ascertained that a bounty or grant exists. Con
gress has tdken this function out of the ccretary's hands and left him 
nothing Lo 'legislate'."Gl 

The Custorns Court, finding that the plain tiff had actual notice of 
the countervailing duty in\'estigation, that he had in fact participated 
in the administrative process by supplying information, and that he 
had failed to rnake timely objection, held that he had ·waived any pro
cedural irregularity.65 Thus, the question whether the administrative 
determination constituted rule-making or adjudication within the 
meaning of the AP A was left undecided. On appeal, the Court of Cus
toms and Patent Appeals reversed the lo,ver court on other grounds, 
without discussing the APA issue.60 No judicial resolution of the prob
lem has since been reached. 

Approximately 68 countervailing duty orders ·were issued from 1897 
through 1968.67 Although it is not known exactly how 1nany cases were 

be published in the Federal Register ... and shall include (1) a statement of the time, 
place and nature of public rule making proceedings; (2) reference to the authority under 
which the rule is proposed; and (3) either the tenns or substance of the proposed rnle or 
a description of the subjects and issues involved ... . " Id. § 3(b), 5 U.S.C. § 553(b) 

(Supp. III, 1965-1967). 
61 Brief for Appellees at 51, 54, Energetic Worsted Corp. v. United States, 53 C.C.P.A. 

36 (196G). An "order," which is the subject of an adjudicatory process, is defined as a 
" ... final disposition whether affirmative or negative, injunctive or declaratory in form, 
of an agency in a matter other than rule ma.king." Administrative Procedure Act 
§ 2(d), 5 U.S.C. § 551(b) (Supp. III, 1965·1967). 

65 Energetic ·worsted Corp. v. United States, 224 F. Supp. 606, 615 (Cust. Ct. 1963). 
On this point, the court relied on United States v. Elof Hansson, Inc., 296 F.2d 779 
(C.C.P.A. 1960), cert. denied, 368 U.S. 899 (1961) (involving administrative procedures 
under the Antidumping Act); cf. Best Foods, Inc. v. United States, 218 F. Supp. 576 (Cust. 
Ct. 1963) (involving the assessment of a fee pursuant to the Agricultural Adjustment 
Act § 22). whc1e the coutt observed: 

\Vhether, then, this_ plaintiff, by its conceded participation in the hearing, is 
baned from. com f?l~1111ng that the procedure followed. was not the correct p1 o
ccdurc for 1mpos1t10n of a fee, or ta.x, or duty, or 1s barred only from com
plaining ~hat. the. notice given :"7~s not a sumcien~ notice, it is unnecessary for 
us to decide, m VIew of our opinion that the findings required of the executi\·e 
were not made in the proclamation that imposed the duty. It is difficult to 
cor1c.Zude that. ~ duty n!ight be _vali~ly Lai~ on rm importer who attended a 
Tarz!J. Commission hcnnng and invalidly laid on other imjJorlas of like 111er
chand1.se wh~ w~re abs~nt from the hearing_. The principle that ta..xation should 
be uniform rn its apphcat10n to a class might be strained by such a classifica• 
tion (Empha~is added.) 

60 53 C.C.P.A . .36 (1!J6G). 
r,7 St ,\I f Of I-Int sr: CO:'\fM. ON WAYS AND MEANS, 90rrr Co:-.:c:., 2D SEs.s., SELECTED PRO

VISIONS OF 'JHE TARIFF AND TRAOE LAWS OF THE UNllED STATES ANO RELATED MATERIALS 
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processed during that period, since May I, I 934, when record-keeping 
methods were improved, at least 193 cases ·were processed by the Bureau 
of Customs. Of these, 32 resulted in the issuance of countervailing duty 
orders, 15 of which remained in effect as of December 31, 1968.68 

D. Judicial Review 

An importer of merchandise covered by a countervailing duty order 
may challenge the administrative determination that a bounty or grant 
exists by filing a written protest under section 514 of the Tariff Act of 
1930 within 60 days after liquidation of the entry to which his protest 
applies.69 The protest is filed with the District Director of Customs as 
to the rate of duty assessed against the merchandise, and is forwarded 
to the United States Customs Court for determination if the District 
Director rejects the importer's claim. An American manufacturer, pro
ducer, or wholesaler may similarly challenge a negative determination 
as to the existence of a bounty or grant by filing a written protest under 
section 516(b) of the Tariff Act.70 If the manufacturer's protest is re
jected administratively, the matter may be litigated in the Customs 
Court. Both importers and competing domestic producers, therefore, 
may protest the issue of the existence of a bounty or grant, 71 an issue 
which the court is free to consider de novo. 72 

Though section 514 specifies that "all decisions" of the customs au
thorities "as to the rate and amount of duties chargeable" are subject to 
protest by the importer,73 it has been held that the finding of the Secre
tary of the Treasury as to the amount of bounty or grant under section 
303 is "final so far as any revision or examination by the courts is con
cerned. "74 One can reasonably suppose that the same doctrine applies 
to American manufacturers' protests, especially since section 516(b) 
does not use the term "amount," but is instead restricted to disputes 
involving "the classification, and the rate or rates of duty."75 

139 (Comm. Print 1968) [hereinafter TARIFF AND TRADE LAws]. The staff updated the 
statistics through May 15, 1968. Between that time and Dec. 31, 1968, three of the cited 
orders were issued. 

68 Id. 
69 Tariff Act of 1930 § 514, 19 U.S.C. § 1514 (1964). 
10 Id. § 1516(b). 
71 Hammond Lead Prods., Inc. v. United States, 289 F. Supp. 533 (Cust. Ct. 1968). 
72 G. S. Nicholas & Co. v. United States, 249 U.S. 34 (1919); Downs v. United States, 

187 U.S. 496 (1903); F. W. Woolworth v. United States, 115 F.2d 348 (C.C.P.A. 1940). 
73 19 u.s.c. § 1514 (1964). 
74 Franklin Sugar Ref. Co. v. United States, 178 F. 743 (C.C.P .A. 1910). 
75 19 U.S.C. § 1516(b) (1964). 
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The O\erwheln1ing nurnber of countervailing duty orders have ex
prc~~ed the additional duty as a rate, rather than as an an1ount. In 
1-Jamniond Lead Ptvducts Inc. v. United States,16 the Customs Court 
accepted jurisdiction of a 111<1nufacturer's prote:st ngainst Treasury's 
negative dctern1i11ation i, on the basis that countervailing duty actions 
invohcd both cla::,sification and rate-of-duty questions. The court, while 
reiterating the principle that Treasury's detennination of the ainount 
of countenailing duty was not subject to judicial review, see1ned will
ing to review both the issue of the existence of a bounty or grant and 
the level of countervailing duties if expressed in rate fonn, but would 
not review Custo1ns' n1athen1atical exercise in calculating the precise 
amount of duty on each entry.78 

E. Relationship to the A ntidumping Act 

The Antidum ping Act of I 92 !79 is designed to prevent 1nJurious 
price discri1nination in the import trade of the United States. It pro
vides for the imposition of a special dun1ping duty equal to the margin 
between the "fair value" of imported merchandise and its sales price to 
the United States market, if that price is lower. The Treasury Depart
ment is responsible for determining whether sales at less than fair value 
exist v:hen a proper case is presented, and, if it makes an affirmative de-

,6 289 F. Supp. 533 (Cust. Ct. 1968). 
77 T.D. 67-142, 1 CusT. BULL. 292 (1967). 
78 The issuance of a countervailing duty under § 303 involves 

[a] three-stage process. Initially, the classification must be made, i.e., the pay
mcut or bestowal of a bounty or grant, and then the section dictates the statu
tory rate of duty to be imposed. This rate of duty is defined as ''an additional 
duty equal to the net amount of such bounty or grant, howeYer the same be 
paid or bestowed." It is precisely this classification and rate of duty to which 
the protest is directed. The second and third stages-the quantum of merchan
dise and resulting amount of duty-are ... not involved in the present protest. 
What this comes down to is that the amount of duty refers to the total amount 
actually assessed on a single importation (which can be of no special interest to 
an American manufacturer), whereas classification and rate of duty refer to the 
standards of assessment of duty on all merchandise of the same class (which, 
of course, have the utmost significance to the American manufacturer). 

289 F. Su pp. at 512. 
70 19 u.s.c. §§ 160-73 (1964). 

AntidunlJ~in~ duties may be said to be one type. of countervailing duty, using 
the term m its broad and general sense. If a foreign government or cartel pays 
an export bount_y, th~ export price of the bountied article is likely to be lower 
than t~e domestic pn.ce by the amount of the bounty and a countervailing duty 
(equaling and offsettmg the amount of the bounty) may be almost identical 
with an anti<lumping duty. 

U.S. TARIFf' COMM., THE TARIFF A;\'D ITS HISTORY: A COLLECTION OF GENERAL INFORMA· 

HON ON THE SusJrcr l J (Misc. Series 1934). "The normal effect of the grant of an export 
bounty, official or unofficial, is to make the export price lower than the domestic price 
by the amount of the bounty, in other words, to result in dumping." Vrl\ER at 270. 
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tennination, the case is forwarded to the Tariff Commission, which is 
responsible for determining whether the du1nped i1nports cause injury 
to an American industry.80 

The antidumping and countervailing duty statutes clearly have an 
interlocking conceptual basis81 and, indeed, the practice of subsidizing 
exports has often been described as "bounty dumping" in trade writ
ings.82 l\Ioreover, foreign antidumping and countervailing duty mea
sures are typically combined into one law, and are frequently indistin
guishable.83 

In the United States, however, the Antidumping Act has tradition
ally been thought of strictly as a means of dealing with the unfair trade 
practices of private interests, whereas the countervailing duty law, de
spite its express inclusion of privately-sourced bounties, has in practice 
only been applied as a remedy against official bounties.84 Yet, there is a 
significant overlap in these two provisions which is worthy of examina
tion. 

Because section 303 covers bounties derived fro1n private sources, 
domestic interests could arguably claim that goods sold to American 
purchasers at a price below that charged in the home market are sub
sidized. The differential between the foreign market value and the ex
port price might be regarded as the measure of the bounty or grant 
paid or bestowed by the foreign producer, especially if his export sales 
yield no profit. Since the application of countervailing duties is not de
pendent upon a showing of injury, as is the application of dumping 
duties, there would seem to be certain advantages for an American busi
nessman filing a complaint under section 303 in such circumstances. 
Oddly enough, there there is no evidence that such an approach has 
ever been tried by domestic producers. 

Imports from Communist countries which are believed to be sold at 
prices belo,v fair value are presently handled by regulations promul-

80 19 u.s.c. § 160 (1964). 
81 See SUBCO;\IM. ON CUSTOMS, TARIFFS, A.''W RECIPROCAL TRADE AGREEMENTS, 85TH CONG., 

1ST SESS., REPORT TO HOUSE COMM. ON WAYS AND MEANS ON U;-.;ITED STATES CusTOl\fS, 
TARIFF AND TRADE AGREEMENT LAWS AND THEIR AD:\flNISTRATION 91 (Comm. Print 1957). 

82 See, e.g., VINER at 90. 
83 "fo practice most countries do not distinguish between antidumping and counter

vailing duties and they levy a special charge (the name of which varies: dumping duties, 
anti-dumping duties, special duties, etc.), regardless of whether or not the price reduc
tion has been achieved by dumping or by subsidization." GENERAL AGREEMENT ON TARIFFS 
AND TRADE, ANTIDUMPING AND COUNTERVAILING DUTI.ES 11 (1958). 

84 See TARIFF AND TRADE LA ws at 91. 
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gated under the Antidun1ping Act,85 although there is ample evidence 
to show that export prices in a controlled economy are frequently be
low the aggregate cost of production, transportation. packing, and re
lated expenses which exist in a free 1narket econo1ny.M; Given the fact 
that the pri1nary role of foreign trade in Comn1unist econornic syste1ns 
is to earn hard foreign exchange currencies to finance purchases of 
goods which cannot be produced domestically, the price of exported 
goods i~ ordinarily fixed by state instrumentalities at whatever level is 
Hecessary to assure their sale abroad, regardless of either the cost of pro
duction or the domestic price of such comn1odities. The state budget 
assumes any loss sustained in these export transactions, a practice which 
can properly be considered a ''bounty or gTant" within the meaning of 
section 303. The discretion of the Treasury to ''esti1nate" the amount 
of subsidy, and the absence of an injury test in section 303, would seem 
to make a countervailing duty coin plaint preferable to an antidun1ping 
compbint frorn the standpoint of the American producer.87 Again, 
such an approach has apparently never been followed. 

An overlap also exists in connection with the treat1nent of border 
tax adjustments under both provisions. As discussed elsewhere in this 
article, the remission of certain types of taxes with respect to export 
transactions is deemed to constitute a bounty or gTant under section 
303. 1\lthough the relationship between border tax adjustments and 
the countervailing duty law has not yet been fully charted, a salient 
question in this context is whether those tax remissions or customs 
duty drawbzicks which would otherwise be subject to countervailing 
duties should be handled under the Antidu1nping Act instead. Because 
the Anticlumping Act has an injury test, this approach would bring 
the United States practice with regard to tax remission cases into line 
·with the in jury provision of GA TT article VI. 

To determine whether there are commodity sales to the United 
Stat.es 1narket at prices which are less than fair value, Treasury must 
in general con1pare the export price with the domestic price of like 
products in the country of exportation.88 A number of adjusttnents 
in the raw prices zire made for factors which affect their comparabil
ity, such as quantity discounts, varying levels of trade, measurable di£-

8;i 19 C.F.R. § 53.S(b) (1968). 
80 VJ U.N. Ecor-;o,mc STJRVFY OF EUROPE 1957 at 22-29 (1958). 
87 Feller, The Antidumping Acl ,md tht• Future of East-West Trade, 66 J\11cn. L. REV. 

115, 133 (1967). 
1:18 19 C.F.R. § 53.3 (1968). 
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ferences in quality, and differences in the circu1nstances of sale.8v ~rhe 
Act also seeks to achieve tax neutrality for the fair value cornparison by 
providing that "the amount of any taxes i1nposed in the country of 
exportation upon the n1anufacturer, producer, or seller, in respect to 
the 1nanufacture, production, or sale of the merchandise, which has 
been rebated," shall be added to the unadjusted price at which the 
goods are sold for export to the United States.90 However, this addition 
is only made when the fair value standard is based on the foreign 
n1arket value91 of like merchandise, which is usually the case. 

In so1ne cases, however, the foreign market value does not provide 
a reliable basis for comparison, in which event the Act authorizes an 
alternative fair value standard based on the cost of n1aterials :ind 
fabrication, general expenses, profit, the cost of packing, and related 
charges-i.e., "constructed value."92 The Act specifically provides that 
the cost of materials shall be considered "exclusi,·e of any internal tax 
applicable in the country of exportation directly to such materials or 
their disposition, but remitted or refunded upon the exportation of 
the article in the production of which such n1aterials are used."93 Ac
cordingly_, if the pertinent tax rebate adjust1nent is n1ade in the com
putation of "constructed value," an adjusunent of the export price is 
unnecessary. 

The specificity of the limitation on the tax rebates to be discounted 
when the fair value co1nparison involves "constructed value,"94 plus 

89 Id. §§ 53.7-.14. 
llO 19 U.S.C. § 162 (1964). 
91 Id. § 161. The Act provides tw-0 criteria by which "foreign market ulue" is to be 

determined. The primary determinant is "home market price," which, as the name 
implies, is the price at which the commodity in question is sold or offered for sale 
in the market place of the exporting country for home consumption, in the usual whole
sale quantities, and in the normal course of business. This price is ordinarily to be 
determined as of the time of export to the Uuited States. The law allows additions to 
the base price for the cost of packing, containers, and other incidental charges. The 
alternate measure is the "third-country price," applicable when there are not sufficient 
sales in the home market to make a meaningful comparison, or when sales in the 
home market are not "in the ordinary course of trade." The "third-country price" is 
the price at which the commodity is sold or offered for sale in a third country, plus 
the incidental costs necessary to its shipment abroad. Id. § 164. 

92 Id. § 165. 
93 Id. 
04 The legislative history is even more specific: "The cost of materials would not in

clude any internal tax which was remitted or refunded upon exportation of the article 
produced from the materials subject to such a tax." Hearings on H.R. 60-10 Before the 
House Comm. on Ways and .Means, 84th Cong., 1st Sess. 11 (1955) (emphasis supplied). 
Although this quote is taken from the hearings pertaining to the constructed value sec-
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the fact that Congress clearly intended the constructed value provision 

to recreate, as nearly a po-:sible, an equi\ alent to foreign 1narket 
,alue 0~ uo-o-e:sb rather :)non°1) that ad1·u ·t111cnts for tax rebates are 

' bv 

similarly to be l i1nited when foreign n1a1 ket value i the basis for co1n-
pari on. 1"'he ]in1itation 011 the t)pe:s of allowable tax rr1nissions un

der the Antidun1ping At t corrc pond gener.tlly to the types of tax 
rcn11 ~ion ,\hich ha\c been cleten11i11ed to coustitutt bounties or 
~rants. \Vhere, for exa1uple, a foreign gover11rne11t grants on ex.po1 ts 
of pencil harpencrs a two percent rebate of secondary, indirect taxes 
such as those in voh eel in the I tali an steel products cases, ~freasury 
would presurnably co11:sider such a rebate a two percent subsidy under 
section 30~L If the san1e facts were to ari~e in a ch11npinp: case, a two 
percent difference between the fair \ al uc stancLtnl (foreign 1narket 
value ur constructed \ al ue) and the price for c, port to the Un itcc.l 

tates attributable to the rebate of such t"xr: ouulte, 1nigln indeed 
be considered a rwo percent cl mu ping n1argi11. I Iowever, if ;in adjusl-
1ne11t for the entire rebate is n1aclc, no clun1ping- uiargin would appear. 
Siuce adjusttnent for this l) pe of rebate tends to distort the fair value 
standard. it mi 0 ht be postulated that its disallo,,ance 1no1e nearly re
flects the purpose of the Antidun1ping .\ct.fJ'I 

tion of the Customs ~implification Act of 195G. 70 ~tat. 943 (codified in scatlcred ~<'C.· 

tion of 19 U .S.C.), it is equally applicable to lhe comtrw led value i-ection in the :\nti

dumping- Act inasmuch a-; the Liller "a" c..xpiessly intended to rdll'ct the fonner. 
See note 95 iufra. 

i,:, The 1958 amcntlmenls to the Antidumping Act contained in thl' .\ct of Aug. H, 

1958, 19 U .S.C. ~§ 160-61, 16·1-65, IG8-170a, 171 (1964) were. inter alia , intended to con
fonn the dcf111ition of con,11uctcd \alue to the const1uctecl \alue definition acloplcd in the 

Customs Simplification Act of 1956 pertaining to the nluation rncthocls to be used for 
the assc5-5mcnt of 1egular customs duties. H .R. Rrr. ~o. 1261. Sjth Con~ .. 1st Sess. 4 

(195i). The ordina1y customs valuation prO\isions a1c found in 19 U.S.C. §§ 1401-02 

(1961). In lurn, the comt111tted value prO\i<:ion in the 19:,6 Cw.toms Simplification Act 
had a<; ib pu,po c "the com.truction of a <luliahle ,aluc hy beginning with the cost o[ 

matclials and man11fact111i11g proccssc!i and building up the nearest C'(!divalcnl of what 
the dutiable value would he if the prirnary basis of ,alu:ition wc1c asu:1tainablc." 
Tl ea1ings, supra note !) t, :\l I I. 

1Hi During the !OJ!) hcaiings on antidumping legislation bcfo1e the House \Vays and 

Mean,; Committee, a pro\ision in the bill (H.R. I OOi I) which cxem ptc<l • taxc,; Jc, icd 

ag.iinsl such mcrchandi<:e and rebated or 11ot paid when rxpollccl to Lhc l'nitcd States" 

from the f:rii ul11e slanclard was the ~ubjcct of the following intc1p1ctatio11 h) Cun
gre man Claude Kitchin: 

36 

Now, J will te ll ) OU what I think is the origin of the idea contained in the 
prnpo it ion if )OU will pardon me. I think this idea 0f adding lhc impo1 t <1111 ics 
or cxr ise taxes 1cbatc,l first slruck }OU gentlrnwn. or whoc,er concciH·d this 
pro,iso, bcc.n,sc of the fact that some nations. in 01ckr tn build up an export 
!lade, fmmcrl} gaH!, and a few now gi\'c, :rn export b01111q· or subsidy. Such 
a hotmly or subsidy, of cou1sc:, ought to he aclclnl, hcc.1us1; such a subsicl\' or 
bount) would :1l1ow or cn:ihlc the fo1<'ign c..'-'.po1tc1 to cut piices or to sell below 
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F. Other Related Laws 

In addition to the Antidumpiug Act, se, eral other statutory p10-
visions are related to the counten ailing duty law by virtue of their 
"compensatory" fee approach to i1nports, their si1nilarity of purpose 
in controlling "unfair competition" in the in1port trade, or the si1nibr
ity of situations in which they n1ight be applicable.97 

Under section 336 of the Tariff Act of 1930, the President is autho
rized to change by proclamation the level of i1nport duties on particu
lar articles to equalize differences between their foreign and do1nestic 
costs of productionY8 This authority is limited to comn1oclities which 
are not the subject of negotiated tariff concessions under the trade 
agreements program. Consequently, as the number of commodities 
affected by successive rounds of negotiated tariff cuts has increased, the 
range of products to which this statute applies has substantially 
diminished.no 

Section 252 of the Trade Expansion Act of 1962 provides, inter alia, 
that the President shall, as he dee1ns necessary and proper, i1n pose 
i1nport duties (or other import restrictions) on the products of any 
country which maintains or establishes "unjustifiable i1nport restric
tions" against American agricultural products.100 Si1nilar1y, section 338 
of the Tariff Act of 1930 authorizes the i1nposition of new or addi
tional duties (or other import restrictions) on the products of any 
country which the President finds discriminates against the com1nerce 
of the United States.101 

The so-called escape clause provisions in the Trade Expansion Act 
of 1962 pern1it the President · to impose or increase duties on any 
commodity which has been the subject of a negotiated tariff conces-

his home market price or below the cost of production. This might be tenned 
unfair competition. I do not recall any right now, but I remember ·when we 
were discussing the Underwood tariff act a few nations gave on some articles 
an export bounty in order to encourage exports. Of course such bounty should 
be added to the price whenever you find that. 

Hearings on R.R. 9983 and H.R. 10071 Before the House Comm. 011 ·ways and Means, 

66th Cong., 1st Sess. 25 (1919). 
97 The organic statute of the Tariff Commission specifically empowers it to imesti

gate " ... the effect of export bounties" and of "dumping" on the tariff relations of 
the United States with foreign countries. Tariff Act of 1930 § 332(b), 19 U.S.C. § 1332(b) 

(1964). 
98 Id. § 1336. 
99 See TARIFF AND TRADE LAWS at 101-03. 
100 19 U.S.C. § 1882 (1964). For history and current status of action under this 

provision see TARIFF AND TRADE LA ws at 100. 
101 19 u.s.c. § 1338 (1964); see TARIFF AND TRADE LAWS at 152-54. 
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sion, when the i1nportation of that con11nodity has increased, as a 
result of the conce.):)ion, to such an extent as Lo cause or threaten to 
ca u~e ~erious injury to a coinpeting clon1estic industry.102 

Under ~cction 22 of the Agricultural J\cljust1nent Act of 1933, the 
President is authori~cd to i1npo~c ail iruport "fee," not exceeding SO 
percent ad -ualorem,. or an in1port quota on co1n1noclities which he 
finch arc in1pone<l in ~uch quantities and "under such conditions" 
as to interiere \\ ith or undennine the effectiveness of any price sup
port or other agricultural program.103 

A1nong the array of United States antitrust laws are two which have 
application to international, as well as domestic trade. Section 1 of the 
Shennan Act declares co1nbinations in restraint of trade or commerce, 
including trade or con1n1erce with foreign nations, illegal and sub
jects offenders to cri1ninal penalties.104 Section 5 of the Federal Trade 
Conunis~iun Act outlaws unfair n1ethocls of con1petition in foreign 
trade :inJ authoriLes the Federal Trade C01n1nission to issue cease 
and desist orders against violators. Penal sanctions are provided for 
failure to comply with such orders.103 

Section 337 of the Tariff Act of 1930 provides for the exclusion 
fru1n entry into the United States of articles ,vhose importation in
volves '·unfair methods of competition and unfair acts" tending to 
destroy, substantially injure, or prevent the establishment of a don1es
tic industry, or to restrain or monopolize trade and comrnerce in the 
United States.106 The Wilson Tariff Act of 1894 contains a similar 
provision declaring unlawful co1nbinations engaged in the import 
trade which are intended to operate to restrain trade or co1nmerce or 
to increase the market price of imported articles in any part of the 
United States. A violation is classed as a rnisdemeanor.107 

III. SUBSIDIES 

~rhe key to section 303 is the phrase "bounty or grant." Neither the 
statute nor the regulations define this term, and the legislative history 

102 19 U.S.C. § 1901-02, 1981 (1964), as amended (Supp. III, 1965-1967); see TARIFF AND 

TRADE LAWS at 67-73. 

103 7 U.S.C. § 624 (1964). For history and status of actions under this statute see 
T,\RJFF ,\ND TRADE LAWS at 64-86. Qw1ere: Does the phrase "under such conditions" 
i11clude subsidy or dumping conditions? 

lOl 15 USC. § I (1964). 
lO!i fd. § 45. 

100 19 USC. § 1337 (196·1). For administrative history see TARIFF AND TRADE LAWS. 

107 1.5 I .S.C. § 8 (1964). 
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offers little guidance on its intended scope or meaning. Two Supreme 
Court decisions, handed down in the first quarter of the twentieth 
century, attempted to delimit the term, but in dictum so general and 
s·weeping as to be of little practical value in analyzing the coverage 
of the law.108 

This definitional problem is further compounded by the fact that 
,..rreasury has not issued negative determinations.100 Thus, interested 
persons have no way of knowing what practices have been decided to be 
legitimate under the countervailing duty law, or the rationale for de
cisions thereunder.11° For some 70 years no public notice was given 
that Treasury even had a countervailing duty matter under inYestiga
tion!111 In consequence, the public must rely primarily on published 
countervailing duty orders for evidence of ad1ninistrati, e interpreta
tions of the phrase "bounty or grant." 1Ioreover, many of these orders 
contain only sketchy information about the foreign practices deemed 
to be subsidies. 

Nevertheless, on the basis of court cases, testimony presented to 
congressional committees, public statements of officials, published 
countervailing duty orders, GA TT reports, and other sources, the 

108 Downs v. United States, 187 U.S. 496, 501 (1903): 
A bounty may be direct, as where a certain amount is paid upon the production 
or exportation of particular articles, of which the act of Congress of 1890, 
allowing a bounty upon the production of sugar, and Rev. Stat. §§ 3015-3027, 
allowing a drawback upon certain articles ex:ported, are examples; or indirect, 
by the remission of taxes upon the exportat10n of articles ·which are subject 
to a tax when sold or consumed in the country of their production, of which 
our laws, permitting distillers of spirits to export the same without payment of 
an internal revenue tax or other burden, is an example. 

G. S. Nicholas & Co. v. United States, 249 U.S. 34, 39 (1919): 
The statute was addressed to a condition and its words must be considered as 
intending to define it, and all of them-"grant" as well as "bounty"-must be 
given effect. If the word "bounty" has a limited sense the word "grant" has 
not. A word of broader significance than "grant" could not have been used. Like 
its synonyms "give" and "bestow," it expresses a concession, the conferring of 
something by one person upon another. And if the "something" be conferred by 
a country "upon the exportation of any articles or merchandise" a counter
vailing duty is required .... 

109 But cf. T.D. 67-142, 1 CusT. BULL. 292 (1967). Treasury found in that decision 
that no bounty or grant was bestowed by the Mexican Government upon litharge 
imported into the United States and accordingly that the rate of duty thereon had 
been validly assessed. This ruling was the basis for the § 516(b) proceeding in Hammond 
Lead Prods. Inc. v. United States, 289 F. Supp. 533 (Cust. Ct. 1968). 

110 In the ". . . absence of any reports from the Treasury Department as to the 
basis on which its determinations of the existence of subsidization are made, it is 
difficult, if not impossible, to analyze the administration of section 303." SUBCOMM. ON 

CUSTOMS, TARIFFS, AND RECIPROCAL TRADE AGREEMENTS, supra note 81, at 95. 
111 An exception was made in a case involving motor vehicle parts from Canada. 29 

Fed. Reg. 7249 (1964); see text accompan)ing note 127 infra. 
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practices which ha\ e incurred countervailing duties, or ·which are 
generally regarded as subsidies, appear to fall into roughly eight cate
goric~, so1ne of ,, hich achnittedly have overlapping characteristics. It 
should be en1phasizecl, however, that it cannot be said with assurance 
that the tcnus "bounty or grant" and "subsidy,'' 112 as the latter is used 
by econornists, have identical n1eanings. 

A. Direct Subsidy Payments 

The dassical 1nethod of subsidizing exports involves the g1v1ng of 
outright pren1iun1s, bonuses, or cash payments to producers on their 
export sales. For example, it was found in 1959 that the Spanish Gov
ernment paid eight pesetas per kilo to exporters of almonds. An 
equivalent countervailing duty 1vas levied until the offending prac
tice was abandoned.11

:.: ~fore recently, a countervailing duty was as
sessed against 1nerchandise &01n France to offset ''te1nporary 1neasures,, 
adopted by the French Government in the wake of the student-worker 
disturbances of l\Iay, 1968.111 The "temporary measures" included 
pa) men ts to exporters equal to six percent of the labor costs of all 
exported products (except a few specifically exempted products).1 u1 

Another recent illustration involves exports of tomato products from 
France and Italy116 which were the beneficiaries of outright cash pay
ments by the respective governments. 

The Supreme Court opinion in Nicholas & Co. v. United States111 

is also illustrative. In that case the Court affirmed a lower court de-

11'.! One definition of subsidy appears in materials prepared for the Joint Economic 
Committee ot Congress: 

A subsidy i~ an act by a g°' ernmental unit involving either (1) a payment, (2) a 
remission of charges, or (3) supplying commodities or services at less than cost or 
market price, ,vith the intent of achieving a particular economic objective, 
most usually the supplying to a general market a product or service which 
would be supplied in as great quantity only at a higher price in the absence 
of the payment or remission of charges. Government loans made at lower than 
pdvatc insmancc premium rates may also appropriately be considered as subsidies. 

STAFF OF Jo1:-;T Eco:-.m11c CO\IM., 89rn CONG., lsr SESS., SUBSIDY AND SUBSIDY-EFFECT 

PROGRA~fS OF THE U.S. Govr.RNMENT 9 (Comm. Print 1965). 
113 T.D. 54.792, 91 TREAS. DEC. !H (1959), revoked in T.D. 55,184, 95 TRr:As. DEC. 355 

(1960). 

Ill T.D. 68-192, 2 CLST. BULL. II (Weekly No. 33, Aug. 14, 1968). 
11r. cc appendix to :i\'otice of Countcnailing Duty Proceedings, 33 Fed. Reg. 9834 

( I ~IG8). 

11G ·r.o. 68-111, 2 Cu'iT. Bur.r.. 23 ('Vcekly No. 18, May I. 1968) (canned tomato 
paste from Ftanct'); I .D. 68-112, 2 CLsT. Buu. 25 ('Veckly No. 18, i\fay 1, 1968) (canned 
t<,matocs and carin< d tomato concentrates from Italy). 

117 219 U.S. 3·t (1919). 
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cision118 which had in turn upheld a finding of the Board of General 
Appraisers that a countervailing duty had been properly assessed 
against importations of certain British spirits. 

The opinion of the court below explained that under British law 
spirits were entitled to drawback of i1nport duties, as well as to for
giveness of "all inland revenue tax" upon their exportation. ln addi
tion, an "allowance" was paid out of the public treasury to the 
exporter, amounting to three pence per gallon on pure spirits and 
five pence per gallon on compound spirits. The court specifically ex
cluded from consideration the question of the drawback. and ren1ission 
of it1ternal charges, upon which no countervailing duty had been 
assessed. Although the importer attempted to characterize the "al
lowance" as mere compensation for the added administratiYe expenses 
needed to comply with rigid British regulations governing distillers, 
the court held it to be a bounty or gTant. On appeal, the Supreme 
Court affirmed, confining its opinion to the issue of the "allowance" 
which, in effect, was an outright bonus payment to the exporter from 
the British Treasury. 

B. Excessive Tax Rebates (Overcompensation) 

The practice of granting t~x rebates and customs duty drawbacks 
which exceed the exporter's tax or duty liability has frequently been 
used as a subsidy device. In a sense such overcompensation is nothing 
more than a direct subsidy payment in the guise of an otherwise legiti
mate border tax adjustment;119 but since it is typically used to hide 
subsidy elements behind sometimes complex and circuitous regulatory 
arrangements, it is accorded separate treatment. 

In Downs v. United States,120 the Supreme Court upheld the im
position of a countervailing duty121 in a case involving a complex 
arrangement under Russian law to encourage sugar exports. AH sugar 
produced in Russia was subject to a "normal" excise tax. Production 
above a quota, fixed by the government to be commensurate with the 
needs of domestic consumption, gave rise to an additional tax. If a 

11s 7 Cust. Ct. App. 97 (1919). 
119 For the argument that any rebate of taxes upon exportation constitutes a 

"bounty or grant" under U.S. law, see the brief submitted to the House Ways and 
Means Committee by the Ad Hoc Committee of Galvanized Electrical Transmission 
Tower Fabricators, Hearings on Foreign Trade and Tariff Proposals Before the Howe 
Comm. on Ways and l\Ieans, 90th Cong., 2d Sess., pt. 5, at 2216, 2219 (1968). 

120 187 U.S. 496 (1903). 
121 T.D. 22,814, 4 TREAS. DEC. 184 (1901). 
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producer exported sugar, however, he was entitled not only to remis
sion of the nonnal excise tax, but also to "re1nission" of the additional 
tax in the fonn of a saleable certificate, even though most of the sugar 
in question would prob:ibly not have been subject to the additional 
tax if sold in the do1nestic n1arket. 1"he total ren1ission thus tended to 
exceed the a1nount of tax owing or paid. 

In another case, additional duties were exacted on certain sugar 
i1nports fro1n Holland under the 1897 countervailing duty statute.12

!! 

Under Dutch law, an excise tax account was maintained for each 
1nanufacturer of sugar. Excises owed to the government were listed 
on the debit side of the account. The manufacturer ,\·as pennitted a 
credit to his excise tax account of 2.50 florins per 100 kilos of sugar, 
and 0.34 florins per I 00 kilos upon the further refinen1ent of that 
sugar. At the end of the year, the gover11n1ent paid the manufacturer 
an a1nount equal to the excess, if any, of credits over debits. Exported 
sugar was exempt fro1n excise taxes. The amount of the excise tax 
charged relative to the amount of the excise tax credit was such that, 
as a practical matter, a non-exporting manufacturer would never be 
eligible for excess credit payments. An exporting n1anufacturer, on the 
other hand, would virtually always have an excess paid to him, since 
the debit side of his excise tax account would be clear. The counter
vailing duty action was upheld in United States v. Hill Bros. Co.123 

In 1963, Canada adopted a complex plan designed to increase ex
ports of motor vehicles and parts.12-1 The plan provided for the osten
sible remission or drawback of customs duties paid on imports of auto
mobile equipment by Canadian motor vehicle manufacturers to the 
extent that the "Canadian value content" of their exports exceeded 
the "Canadian value content" of exports during a designated base 
period. \Vhile the total amount of drawback available to the manu
facturer could not be greater than the amount of duty paid or owing 
on his automotive equipment imports for the appropriate period, there 
was no required correlation between the imported articles on which 
duty had been paid and the exported articles gTanted the remissions, 
other than that both classes could broadly be described as automotive 
equipment. l~hus a qualifying manufacturer who imported valves to be 

122 Tariff Act of 1897, ch. 11, 30 Stat. 205. 

123 107 F. 107 (2d Cir. I!JOI). 
124 01dcr in Council Establishing Rebate Plan P.C. 1963-1 / 1541, Oct. 22, 1963 (the 

01der is appcncl<'d to the 'oticc of Investigation of Suspected Bounty or Grant, 29 Fed. 
Reg. 7216 (ID6 I)). 
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used in the manufacture of carbureto1 s, both for do1nestic consu1np
tion and export, would be entitled to duty rc1nission upon his export 
of finished carburetors to the full extent of the duty paid on the i1n
ported valve cornponents, even if his total exports of valves (as co1n
ponents of carburetors) were less than his valve i1nports. In other 
words, he would receive drawback of duties on valves for his exports 
of the other carburetor co1npo11ents, which were produced in Canada. 

Cene1ally accepted international trade practice pennits drawback of 
customs duties on imported merchandise when that n1erchandise is 
subsequently exported either in an unchanged condition or in a con1-
mercially advanced formY.rn Drawback is also allowed on a substitu
tion basis, where a more or less identical article produced by the 
exporting manufacturer is exported instead of the imported article.12r. 

A manufacturer of radios, for example, ·who produces 5,000 dials per 
year and imports an equal nu1nber of identical dials, need not sho,v 
that the 5,000 dials he exports as part of complete radio sets are 
actually the 5,000 dials he imported in order to receive drawback of 
customs duties paid on 5,000 di~tls. He may instead export 5,000 dials 
which he produced himself, or a n1ixture of both, and still receive the 
same drawback of duties paid on the imported dials upon his exporta
tion of radios. This substitution principle is limited to imported and 
exported articles which are substantially alike. 

The Canadian plan further provided that motor vehicle manufac
turers were permitted to include, as part of their "Canadian value 
content" exports for vrhich drawback was earned, the automotive parts 
exported by an entirely independent Canadian parts manufacturer 
(who did not himself qualify as a "motor vehicle manufacturer"), so 
long as those exports were to be used in the manufacture, repair, or 
1naintenance of motor vehicles produced by a foreign affiliate of the 
Canadian motor vehicle manufacturer. 

Treasury, pursuant to a complaint filed by an American manufac
turer of automobile radiators, issued a Federal Register notice in 
June, 1964, announcing that it ,vas investigating the Canadian plan 
in light of section 303, and inviting comments by interested parties.127 

Subsequently, while the case ·was pending, the United States-Canadian 

125 Dep't of Nat'! Revenue, Customs and Excise, Memorandum D 17-4, para. 2, Jan. 
2, 1958 (Oltawa); see, e.g., 19 U.S.C. § 1313(b) (1964). 

126 See generally Study of Temporary Entry Provisions of Title 19 of the United 
States Code, in TARIFF C0MM'N REPORT ON LEGISLATIVE 0BJECTI\'E 170 (1966) (legislative 
background of the drawback. concept). 

121 29 Fed. Reg. 7249 (1964). 
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uton1oti,e . gTee1nent ,,a neootiated, establishing a li1nited free 

trade a1ea het,,eeu the two countries and providing ior the elin1ina

tion of du tie on a "• ide 1 a11ge of original 1notor , ehicl e eq ui pn1en t.1
:!~ 

1 he cou11 te1, ailing duty law, of cour e, is only a ppl ica bl e to clutia blc 
1ne1 ( hancli c. Ou the l nited States side, tht; AgTee,ncnt was i1n
ple1neuted b) the 1\uto1noti,e Procluus ~rraclc Act of l!JG:,. 1'.!u 'The 

.c1naclia1b aban loned their co11t10, ersi.il re1nis~ion plan :lnd the cou11-
ten ailing duty que tion "as rendered inoot.130 

C. Prefcrre<l /ucome Tax Treatment 

Another lonn ol subsid) int lucks preferential t.lx rates for export 
incorne, credit:>, tax-free export resen es,131 and accelerated writcoffs 
for cxport-rebted i1nestn1ents. 13:? Although this type of subsidy has not 

heretofore been the subject of afftnnative action under section ~03, 
that possibility has been raised with respect to an alleged accelerated 
depreciation allowance relating to French export salcs.13a 

good illustration of this kind of subsidy measure can be found 
in l Tnited States law. The , vestern 1-Iemisphere Trade Corporation 
\ct provides a reduced income tax rate for any domestic corporation 

conducting all its business in the , vestern Hemisphere, 95 percent of 
whose incorne is derived from sources outside of the United StatesYH 

lthough originally intended to apply to indigenous operations in 
Latin 1nerica, businesses have increasingly used it to gain favorable 

12 \g1ccmcnt Concc1ning Automoli\·c P1oducls with Canada, Jan. 15, 1965, [1966] 
U . .'f. 137~. T.I. \ .S. No. 6093. On Dec. 20, 1965, the l'nited States obtained a G.\ TT 

waiH I of it::. obligation unclc1 art. I to accord unconditional mosl fa\On:d nation t1eal
mcnt to the G\Tf contracting patties. G.\Tf, B\s1c DOCL\U::--;Ts, Supp. 11, at 37 ( 1967). 
Sl'C gerit>rally ~1 :\,\fl. Co.-.1~1. ON F1~.\;-.c1, 90rn Co:\G., lsr S1ss. l·IRST .bll\t AL REPORr OF 

THE PRESIDl;\T TO TIIE Co:-.GRJSS o:-,; flll. {\JPJF~ll'\TAflON OF 'JHE ,\l.I0:">1011\t PRODUCTS 

TRAJ>I t\c1 or 1965 (Comm. Pt int I DG7); Helmers, The U11itcd Stales-Canadian A lllomohilc 

1/grrem nt .t1 tud) i11 lncluJtry AdJml111cnt, 1 ~llcH. I:sT'I. Co~J~i. Rr P. 5 (1%7). 

I~" I!) l .5.C. §§ 2001-33 (Supp. III, l9G5-I967). 

130 Sec 30 J·ccl. Reg. 761 (IV65) (nolicc of dosing of imcstigation). 

rn1 E.g., ;ill. 5! & 55 of the Japanese Special Taxation ;\kasu1cs Law pc1mit ofT~l·t 1c
sen s fo1 dc\elopmcnt of OH'1seas ma, kcts. Law l\o. ~6 of March 31, l 9:i7, a, ts. !J 1-55, 
( onccrning pccial Taxation :\kasures, a5 amended, 1 aw :\o. 23 of April 20, 1968, all~. 
r;4.55 (Jap.), IV j\P,\N TAX CODE, Bk. 5, ails. 5·1-55 (Trade Bull. Co1p. 196t!). 

1:12 See, e.g., ul. art. 46-(2), IV JAPAN TAX CoDE, Bk. •1, att. 46-(2); Frn1 RA no;,. or: 

BR11111 J~JHS'IRIIS, 1•x:J>OKr I~c::F.NJJ\T:S, app. Cat 52 (1962) (accclc1atcd depreciation for 

cxpo1tc1 in J,1pan and r,ancc). 

i:rn Sec f. Commc1c.c, <>ct. II, l!JG8, at 11,col. 6. 

l,JI r~1. Riv. Co111 of 1931 §§ 921-22. 
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tax treatment for their export sales activities.135 Subpart G of the 
Internal Revenue Code, adopted in 1962, also affords favorable in
come tax treatment for ''Export Trade Corporations."1 :rn 

D. Government Price Support Systems 

Usually associated with agTicultural co1nmoclities, govenunental in
trusio11 into the market place to maintain relatively high do1nc~tic 
prices, and to facilitate the export of surplus production at lower 
world prices, is widely practiced by trading nations.1

:1
7 rrhe n1ethods 

used include government purchase plans designed to soak up over
supply with subsequent resale to exporters at the going ,\·oriel price, 
and guaranteed price programs to insure that the net return to export
ers is equal to the domestic price for like commodities. 

In a typical case, Treasury imposed countervailing duties in 19:37 
on exports of Lithuanian butter which benefited fro1n a government 
guarantee that butter exporters would receive no less than the domestic 
price for butter on their export sales.138 In 1939, i1nports of Dutch 
pork products were countervailed upon a finding that they benefited 
from the operation of a government monopoly which purchased pork 
from exporters at the do1nestic price and promptly sold the pork back 
to them at the lower world price.189 

E. Export Loss Indemnification 

Governmental assumption of losses suffered in export transactions, 
including credit-risk guarantees, is an obvious incentive for producers 
to engage in the export trade.140 It differs from the guaranteed price 
technique previous] y discussed because, among other things, it bears 
no direct relation to domestic prices. 

1::15 Surrey, Current Issues it1 the Taxation of Corporate Foreign Investment, 56 
COLUM. L. REV. 815, 830-38 (1956). 

136 INT. REV. CODE of 1954 §§ 970-72. See also Jenks, The Export Trade Corporation: 

Orphan of the Storm, 67 CoLUM. L. REV. 1187 (1967). 
137 See o. ZAGLITS, AGRICULTURAL TRADE AND TRADE POLICY, FOREIGN TRADE AND 

AGRICULTURAL POLICY 125-269 (1967); Dam, The European Economic Community in 

Agriculture, 67 CoLUM. L. R.Ev. 209, 264-65 (1967). 
138 T.D. 49,122, 72 TREAS. DEC. 241 (1937). 
139 T.D. 49,809, 74 TREAS. DEC. 366 (1939). 
HO "In so far as a government accepts abnormal risks which would not be accepted 

by a private company and in so far as its premiums are lower than those which would 
be charged by a private company, it encourages exports which could not otherwise take 
place." M. GORDO~, BARRIERS TO ,voRLD TRADE: A STUDY OF RECENT CO:\DU.RCIAL POLICY 

341 (1941). 
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In 1935, T1ea::,ury issued a countervailing duty order against im
ports of Dani h butter pur uant to a finding that butter exporters 
recei, eel "con1pensation trc1de pren1iun1s'' a1nounting to approxi-
1natdy 10 percent of their selling· price). 141 Under the Danish plan, 
exporters would file a fonnal application "·ith the Danish authori
tie ·, ta ting the co::,t of n1aterials, labor, and o, er head applicable to 
their exports, as well as their elling prices and los::,es sustained. N otifi
c, tion of these facb was fu1 warded to the Danish i1nport control 
authorities whu in turn conditioned the granting of in1port licenses 
to D,H1i h in1poners of A1nerican goods upon the pa)n1ent of the 
Danish exporters' lo:-ises then outstanding.1 I:.! In effect, the Danish sys
te1n e::,tablished a variable irnport license fee which rose or fell in rela
tion tu export losses, ancl which was designed to offset those losses. 

F. Subsidies for Specific Production ancl Di:,friuulion Costs 

Over the years governn1e11ts have sought to lower the production and 
distribution costs of their exporting businesses by <lirecting their sub
:sidy activities to specific cost factors. Such govern1nent-sponso1ed de
vices as favorable insurance and inland freight rates, preferred bor
rowing rates and terms for financing of export-related investtnents, 
govenunent financing or "overexpensing" export promotion costs, and 
the sale of government-owned raw materials to export producers at 
favorable prices, are illustrative.143 It does not appear, however, that 
subsidies of this kind have been previously contervailed under United 
"tates law, although compbints covering special rail rates from 
factory to port in Italy, a1Jd subsidies for participation in inter
national trade fairs, have recently been filed with the Cust01ns 
Bureau.144 

G. Currency A1anipulation Plans 

Although the Articles of Agree1nent of the International l\Ionetary 
Fund145 seek to achieve a unitary c;yc;tem which fixes the Y:tlue of 

111 T n. ,f,,896, 68 TR• ,s. Dre. 30:i (1935). 
142 Source: Bu1cau of Customs Files. 

113 S,•e GAT.f, BASIC Docm,tENTS, Supp. 9, at 185, 187 (1961) (\Vo1king Party Rcpo1l 
on Prmisions of a11. XVI, para. 4, adopted on Nov. 19, 1960). 

144 N.Y. Times, Oct. 30, l!JG8, at G3, col. I, Oct. 10, 1968. at 1, col. 1. 
HG "No rncmbc1 shall engage in, or pr1mit any of its focal agencies ... to engage in 

any diseti111inalo1y currency a11a11gcrncn1s or mulliplc cu1J1•11cy practices except as 
a11thoti1cd by this Agreement 01 app,on·cl hy the fund." Articles of Agreement of 
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national currencies in tenns of gold, the practice of encouraging 
export trading by means of official 1nanipulation of currency exchange 
rates to accord favorable treat1nent to exporters persists, and presents 
a 1nost difficult counter\ ailing duty problem. 

In part, the difficulty gTows out of the variety of purposes for which 
flexible or multiple exchange rate syste1ns are used. l\1ultiple rates 
are pri1na1ily atlractive to less-developed countries because they re
present an ad1ninistrati\ ely si1nple means of raising re\ enues, because 
they cctn serve an economic stabili,ation function, and because they 
can ,be used as a balance of payments n1echanism.146 The counter
vailing duty decisions in this area seen1 to have been influenced, more 
than in other cases, by an assessment of the purpose and trade effects 
of 1nultiple exchange practices.147 Such practices have been viewed as 
equivalent to partial currency devaluation, and if the purpose appears 
to be to stimulate exports, countervailing duties may be appropriate.148 

General devaluation, however, is not considered a bounty or grant 
within the meaning of section 303. even though one of the major 
purposes of general currency devaluation may be, and usually is, to 
increase exports. 

In the 1930's the German government instituted a system of con
trolled currency accounts in which large sums of marks were held. 
These "controlled 1narks," as distinguished from "free marks," could 
not be freely circulated in Germany. \Vith the permission of the 
exchange control authorities, exporters could receive payment for 
their export transactions in controlled 1narks rather than free marks. 
Because of the restrictions on the controlled marks American im
porters of German goods could purchase such marks at a substantial 
discount. This meant that, although nominal prices for goods imported 
from Germany re1nained the same, the actual cost to the importer who 
remitted payment in controlled marks was reduced. The exporter also 
benefited because controlled-mark transactions improved his com
petitive position in foreign markets, and because he was entitled to 
redeem his controlled marks for an equal number of the higher value 
free marks from the German exchange control authorities. On the basis 

International l\Ionetary Fund, Dec. 27, 1945, art. VIII, § 3, 64 Stat. HOl (1956), T.I.A.S. 
No. 1501, 2 U .N.T.5. 39. 

146 Hearings on H.R. 5505 Before the Senate Comm. on Finance, 82d Cong., 2d Sess. 
22-23 (remarks of F. Southard, Jr .. Special Ass't to the Sec'y of the Treasury); see 
,voodley, Multiple Currenq Practices, 3 Fu:--o & BA:-:K Rn. 113 (1966). 

147 See Energetic \Vorsted Corp. v. United States, 224 F. Supp. 606 (Cust. Ct. 1963). 
HS 38 OP. Arr'Y GEN. 489 (1936). 
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that the ,ennan S) te111 constituted a partial depreciation or de
vctluation of cu1 rcncy to encourage exports, Tre:1sury i1nposed 
counter\ ailing du tic equi, alent to the difference between the norrnal 
exc.h, nge rate for h ee n1drks and that for control led niarks. 149 

In another i1nportant case dealing with the proble1n of 1nultiplc 
e · <. hange rates, Treasury, after an exteudecl pub! ic controversy, issued 
a cnu11te1 vailing duty order in ~Iay, 1953, against i1nports of wool 
top fron1 Uruo-uay, upon a detennination that the use of 1nultiple 
cxd1angc rates in that country resulted in a bounty or grant for wool 
top export:s.1 " 0 nder the ruguayan syste1n, exporters ,rere required 
to surrender to the central bank the foreign exchange proceeds of all 
expo1 t :sales in retu1 n for which they received pesos at varying ofiicial 
rates of exchange, ranging between 1.519 and 2.35 pesos per dollar, 
depending upon the particular conuuodity sold. During the period 
under consideration the effective exchange rate for wool tops was 
son1e,,·hat in excess of 2.06 pesos to the dollar. In order to determine 
,, hcther that rate gave rise to a bounty or grant, Treasury was con
fronted with the problem of calculating so1ne sort of reference point, 
reflecting an econo1nically realistic value for the Uruguayan peso 
relati\ e to the dollar, to compare with the exchange rate for wool 
tops. representative rate or "benchmark" was computed on the 
ba~i~ oi an a\ er age of all the rates used (both for in1port and export 
tian~action:,), weighted to reflect the composition of all i1nports and 
exports for a given year. The "benchmark" figure computed was 1.86 
pesos per dollar, while the Uruguayan wool top export rate at the 
time the countervailing duty action -was taken was 2.19 pesos per 
dollar. ·rhus, exporters of wool tops received a fa\·orable 18 percent 
clifl'eren t ial on their conversion of dollars into pesos. 

~rhe i1nportcr in the case filed a protest action in the Custo1ns 
Court under section 511 of the Tariff Act of 1930. challenging 
-rrea:sury's finding. l~he protest was overruled,151 and an appeal taken 

to the Court of Custo1ns and Patent Appeals, which reYersed the 
lower court on the specific ground that the finding was not based on 
substantial evidence, inasmuch as the "benchmark" co1nputation 

110 T.D. •la,82 1, 74 TRIAS. Dre. 389 (1939) (co\·cring all dutiable merchandise f1om 
German}); T.D. -18,360, c,a TRr.AS. IJrc. 1008 (1936) (cmcring certain Geiman goods). 

HiO T.I). !i3,2.i7, 88 TRIAS. n,c. 105 (l~Jti3). 

151 Encrgdic \Vo1stc<l Corp. v. United States, 224 F. Supp. 606 (Cmt. Ct. 1963). 
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relied on trade figures for 1951, whereas the ship1nents concerned 
occurred in 1953.152 

Recent world 1nonet,ny crise~ have highlighted the possible use of 
border fiscal devices as a n1echa11is1n to adjust for disequilibriu1n in 
currency exchange rates. 1~he principle is g.1ining recognition ainong 
the g1eat industrial powers of the \Vest that e,tended periods of 
deficit in a nation's balance of trade threatens the entire intern:1tional 
1nonetary structure. One countr) 's trade surplus is necessarily another's 
trade deficit. 'This realization has led to significant cooperJ.tive action 
among industrial nations ·which has ser\ed to a,ert a collap~e in the 
syste1n. \\Then Great Britain introduced an i1nport surch.1rge between 
1964 and 1966, 153 in an effort to halt its deteriorating balance of trade 
position, its trading p,trtners refrained li:0111 taking retaliatory action 
penuitted under the G_'\ TT. In the con, erse situation \Vest Gennany 
in 1968 took steps to reduce its trade surplus by lowering its export 
rebates and its in1port charges during the crisis o, er the French franc. 154 

At the san1e tin1e France raised its •'value added" tax (TV A) rate 
and repealed its payroll tax to strengthen its international trade 
account. 15:1 

It was common practice in the l 920's and l 930's for countries to 
express their tariff rates in relation to a constant value.1rin Tariff 
levels would, therefore, fluctuate in times of unstable ,rorld 1nonetary 
conditions. Surtaxes were also used to su pple111ent existing tariIIs 
with respect to imports &01n countries having depreciated currencies. 

rn:! Energetic ·worsted Corp. v. United States, 53 C.C.P.A. 36 (1966). The reven,al 
occurred th.irleen years after Treasury's initial action. 

153 See GATT, BASIC Docm,tENTS, Supp. 15, at 113 (1968). 
154 "The German government in its new balance o[ payments measures chose the 

figure of 4 percent as an adjustment factor, leaving in effect a TVA border rate of 7 
percent against the basic home TVA rate of 11 percent." Address by Harold M. 
l\Ialmgren, Assistant Special Representati,e for Trade Negotiations, 20th 1at'l Tax 
Conference of the Tax Foundation, Dec. 3, 1968. 

155 The French repealed a 4.25% payroll tax paid by employers. which had gone to 
general re,enues, and increased Lhe value-added tax rates frnm l lo 5 percentage 
points on various goods to make up the loss in re, enue. The pm pose was to 
stimulate French export trade. Initially, the payroll and value-added tax changes 
·would aid French exports and dampen imports provided businesses adjust 
prices to reflect repeal of the 4.25% wage tax. If the wage tax repeal reduces 
costs by, say, 2% and the value-added tax. is raised on the a,erage by the same 
percent, the result would be that prices in France of domestically produced 
products would be unchanged, the price of imports (assuming no b1ckward 
shifting to the foreign supplier) would increase by 2 percent and pdces of 
products exported would decline by 2 percent. 

Surrey Address. 
156 \f. GORDO:--:, BARRIERS TO ,voRLO TRADE: A <;ruov OF RECE:'\T Co~tMERCIAr. POl.lC\' 

16-17 (1941). 

1969 J 49 



LA JV & POLICY I I 1TER1VATIO 'AL BUS/1\TESS 

Believing that the depreciation of currency in an exporting country 
ga, e rise to "exchange dun1ping," a nu1nbcr of irnporting countries 
achieved the a1ne re~ult through a11tidu1nping and countervailing 
duq legi:slation.1:5i 1~he "elastic" tariff approach has not been used in 
the nitcd tates as a 1no11etary adju~nnent 1nechanisn1, although 
propo dis along this line have been 1nade fron1 ti1ne to tin1e.158 

I-I. Unjustified Tax Remissions 

As its 11a1ne :suggests, this category deals with the classification of 
taxes in tenn:> of the econo1nic imp~ct of their remission on export 
sales. Under the GAT' .. r, the remission of "direct taxes or social 
charges on industrial or conunercial enterprises" co1nes ,rithin this 
gToup.1 :so Otherwise, the line of de1narcation ben\"een a justified and 
unjustified tax remission can be stated th is way: a tax re1nission which 
ha:, the s,une economic effect as a direct subsidy pay1nent is not 
justified in the context of non-discriminatory ·world trade, and ought 
to be considered a subsidy. This is the crux of the "border tax ad just
rnent" issue ·which has drawn so 1nuch attention of late. Because the 
countervailing duty aspects of this issue are new and largely unsettled, 
they are separately considered below. 

IV. BORDER TAX ADJUSTMEI\TS 

The phrase "border tax adjustments" refers to the process by which 
nations accommodate, at least in part, the "destination principle" of 
taxation in international trade.180 The object of the process is to 

157 Id. 

lo The United States impolt tariff is built on the assumption that ~xchange 
conditions with the chief trading countries will remain comparatively stable . 
.Neither by law nor by regulation are the present unstable conditions adequately 
p1ovide<l for. The currency of some countries is now almost worthlc!;s in .\me1ican 
money an<l that of even such important commercial countries as England and 
France show marked depreciation . . . . The plan proposed herewith is 
designed to 1cstore purchascc; in foreign money of the same relative value in 
American dollars that they had in 191-1. 

llr.arings on Exchange Fluctttations and Tariff Duties Before the House Comm. on 
Ways and Means, 66th Cong., 2d Sess. 6 (1920); see Haberlcr, Import Taxrs a11d Expo1t 
'iubsidies: ,-1 Substitute for the Realignment of Exchange Rates? 20 KYKL6s 22 (1967). 

160 GATT, BASIC DOCUMENTS, Supp. 9, at 196 (1961). 
100 Jum, ·1 HE BoRDJ R TAX JssvE Dr:n:-.r:o (Feel. Res. Ild. Re, iew of Foreign De, clop

rnents No. G2G. 1967). !), e also JOIN I Co,r-1. ON Eco:--:0~11c.s, Co,1p1 :-iillUi\t or Issur.s A:-.n 

OnJl CTI\l'.S OF u .. FORFJ<:N TRAOE POLICY, paper 2 (1967); ORGANIZATION FOR Eco:-;Oi\JIC 

Coon:.RATION AND Dn11OJ>.\ITNI, B<>ROFR TAX AoJUSIMf.NTS A:\O TAX SrRucruRES IN 

O.ECD ~fEMIII R C.ouN rnms (HHiS); G. ScmNm r R, TAX IJARMO:s1z \Tio:-. IN El,ROPE ,,:-,;o U.S. 
Bus1N1:ss (1%8); Add1css by John Petty, Assistant Secretary of Treasury, Canadian Tax 
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remove the indirect tax element from the price of exported com
modities, otherwise included if the goods are sold for domestic con
sumption, and to equalize the indirect tax burden on in1ported 
cornmodities which would have accrued at prior stages of production 
had the imported goods been produced in the importing country. 
Border tax adjustments take the fonn of rernissions of indirect taxes 
or drawbacks of custo1ns duties, granted upon exportation, and of 
special equalization taxes assessed on imports. 

The rationale for border tax adjustments proceeds fro1n the assu1np
tion that indirect taxes (excise taxes, turnover taxes, customs duties, 
and the like) are fully shifted forward to the consumer in the price of 
products.1u1 It is thought that a seller ·will automatically raise the 
sales price of his product by an an1ou11t equal to the indirect tax 
burden attributable to that product. The purchaser, therefore, would 
become the de facto taxpayer. The corollary assumption is that direct 
taxes (crudely defined as social security taxes, corporate profits taxes, 
personal income taxes, and so forth) are not shifted forward at all 
;;ind, therefore, will not be reflected in co1n1nodity prices. 

Where export sales are concerned, the forward shifting phenomenon 
has a some,,vhat inequitable result, unless export prices are relieved of 
the tax element. The inequity consists of the fact that consumers in 
the importing country, being the de facto taxpayers, receive no 
corresponding benefit for the taxes which, in effect, they pay to the 
country of exportation. For that reason, tax theorists generally be] ieve 
it preferable for taxes which are ultimately paid by consumers to be 
paid in the country of consumption (destination principle), rather 
than in the country of production (origin principle), so that de facto 
taxpayers ·will also receive the governmental services to which their 
taxes contribute.162 

v\Thether the application of the destination principle is conducive 
to tax neutrality in international trade depends in large measure on 
the similarity of fiscal systems in the i1nporting and exporting countries. 
The imposition of a border equalization tax, for example, ·will distort 
trade relationships unless the exporting country rebates its indirect 
taxes on export transactions. Otherwise, the border tax fails as an 

Foundation, 21st Annual Conference, Toronto, Canada, Nov. 20, l 968 [hereinafter cited as 
Petty Speech]; Latimer, The Border Tax Adjustment Question , 16 CAN. TAX J. 409 
(1968); Leontiades, The Logic of Border Taxes, 19 NAT'L TAX. J. 173 (1966); ,veintraub, 
Border Tax Adjustments and the CATT, 1965 TAX ExECUTI\'E 304. 

161 Weintraub, supra note 160, at 305. 
162 Junz, supra note 160, at 2. 
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"equalization" charge and the i1nports concerned are ha1npered by 
ele1nents of double taxation. It is rea onable to suppose that the com
panion proposition would abo be val id-that the re111ission of indirect 
t.-txe on expo1 t sale tend to distort nonuaJ tr:1cle patterns unless the 
counu y ol i1nponatio11 asse~scs i1nport equalization taxes (if it has 
do1ne tic prior-stage taxe ). 

lf unc .tccepb the view nuw con1111only held a1nong ccono1nists that 
there is ordinarily less than full forward :>hifting of indirect taxes in 
um1u1t.:1 cial trausactions, u3:{ export sales which receive a rebate equal 
to the incli1 ect taxes i1n posed on Ii ke goods sold for do1nestic con
stunption obviously recei\·e a subsidy if the seller's 1narkup is less 
than his technical indirect tax liability. To giYe a rudimentary exan1ple, 
let llS ,1ssun1e that a toy n1anufacturer in a European ··cascadc"161 

ttirno\ e1 tax countq can produce a rag doll at one dollar per unit, 
cxclusi, e of tax co~ts. ·r1ie per unit tax. cost for turnover taxes paid on 
his purchases of cloth, stuffing, buttons, paint, and thread a1nounts to 
10 cents. Lpon the export of these dolls to the United States his 
CTO\ ern1nent rebates l O cents per doll. The intensity of coin petition and 
the general level of econon1ic ac..tiYity in the world doll market is such 
that this manufacturer 1nust sell his dolls both at home and abroad at 

1.0 , exclusi, e of profit, freight, packing, and insurance. If the tax 
clement were fully shifted forward, of course, his price would be 

1.10. ince the official rebate on export sales co,ers the two cents 
not shifted forward, his exports receive a subsidy to that extent. 

In the United States, border tax adjustments are employed on a 

1G3 "A review of A111e1 ican economists would probably now indicate general acceptance 
of partial forward shifting of the corporate income tax as well as some backwa1d 
shifting of the excise tax. The extremes of full shifting in either di1ection are for the 
most pa1 t 1cjcctcd .... " J 11 Co:\C. Rrc. £986 (daily ed. Feb. 20, I 96~) (<:xtension of 
rcma1ks of Cong1es.<;m:111 Cmtis quoting l\Iilton Lcontiade<;); see 1\1. KRZY7\l\IAK ~ R. 
MlS(,R,\\I, Tm: JNcror;-.;ct~ OF ·,m. CORPORATION hcO~fF TAX, chs. 6, 8 (1963); ~AJIO:--\t 

BuR.E.\U OF Ecol\01-nc R.1sEARCH & RROOKIM,s 1:-.sruLrn, T1rn Ro1.E OF DtRlCT A,u lN

DIRrcr TAXES IN THE FftHRAL RE\ENtll SYSTEM 312-13 (1969); Junz, supra note 160, at 
5, 7: Sto(kfish, On the Ohsolcsce11ce of Incidence, 14 Pt n. F1N. 125-18 (1059). 

161 A "cascade" tax is 
gcnc1ally cha1gcablc whenc,cr a sale is made by one firm to another. Rales o( 
lax a1c gc111.:rally low but large yields result from this 111ultiple application, 
by which tax falls not only on the finic;hcd products, but abo on 1hci1 con
stit11cnLs at each scpa1ate stage of production. Ta-...:: cntc1s into co::;t at each 
sragc it is ch.irgcd. so that apall f1om any rnriations in rate, the tax ck111cnt 
in final priers will ,.ny from one article to another accmcling to the number of 
stagl'S through which p10d11ction has passed and the ow1 head costs and p10ftt 
ni,11gin at c.ich st:.tgt'. 

l!t11ri11, 011 I orcig11 Twrlc a1/fl To,i[J P10Jmsnls llt'frnc Ilic Home Comm. on JVays 
cmd M a11s, 90th Cong., 2d Sf ss., pt. 5, at 73-71 (1968). 
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limited scale. Manufacturer's excise taxes on automobiles, tobacco, 
and certain distilled spirits are refunded upon exportation, and a 
corresponding border tax imposed on imports of like products.165 

Given the modified thinking of many econo1nists on the subject of 
direct and indirect tax shifting, and absent a harmonized global 
border tax adjustment "system," the existing trade rules fall short of 
achieving tax neutrality in international commerce.166 The prevailing 
fiscal systems in Western Europe rely heavily on general multi-stage 
turnover taxes, whereas the lion's share of federal tax reYenues in 
the United States is derived from personal incon1e taxes. Since the 
traditional application of the destination principle ·would appear to 
favor those nations placing gTeater emphasis on indirect tJxes in 
their fiscal systems,167 the United States, to the extent that it relies 
more heavily on direct taxes, is placed at an international trade 
disadvantage. 

A few commentators see anocher shortcoming in the standard rules 
on border tax adjustments in their failure to take into account the fact 
that a certain proportion of general tax revenues in any given country 
is used to pay for governmental services to businesses, which, in the 
absence of the government's undertaking to supply then1, would force 
those businesses to obtain such services from other sources and, 
presumably, to pay for them out of general operating expenses. If 
taxes which contribute to the financing of such governmental services 
are rebated to exporters, they may thereby receive a competitive 
advantage to the extent that the business-related services supplied by 
the exporting country are more comprehensive than 1n other 
coun tries.168 

165 26 U.S.C. §§ 422l(a)(2), 6416(b)(2)(A) (1964). 
166 ""While economists and businessmen may disagree on the extent of the forward 

shifting of indirect and direct taxes, they do agree that the extreme assumptions which 
are necessary to make the present GATT trade rules neutral are an inadequate ap
proximation of reality." Petty Speech. 

167 Cooper, National Economic Policy in an Interdependent World Economy, 76 
YALE L.J. 1273, 1289-91 (1967); Junz, mpra note 160, at 1. 

168 DossER, Fiscal and Social Barriers, in STUDIES I'-1 TRADE LIBERALIZATION 217, 233-64 
(B. Balassa ed. 1967). Junz observes that 

A trnly ideal system of border adjustments designed to produce tax neutrality 
in international trade c;hould probably take account of government expenditures 
also. For instance, where tax revenues are employed to reduce production costs, 
countries rebating indirect taxes may actually reap a double competitive ad
vantage. For example, if an excise tax is levied in order to fully finance a 
national transportation system, domestic producers would in effect have 
zero transportation costs in their exports, since the excise tax would be rebated 
at the border. If in addition, the tax is not fully reflected in final prices, a 
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To give a simplified example, assu1ne that the expenditures of 
country A co, er postal ~ervices, water and land transportation, police 
and fire protection, sewage and sanitation facilities and seryices, and 
natural resources. 1~hc~e expenditures are clearly beneficial, al though 
not exclusively, to private businesses, since they tend to reduce their 
production or other business costs. If the revenues used to proyide 
the~e services derive fro1n indirect taxes to which all businesses initially 
contribute, and if refunds of these taxes are subsequently n1acle to 
exporters, then it might be argued that exporters in country A receive 
a subsidy in the fonn of bu'>iness-related goyenunental services 
rendered '·free of charge." The n1easure of the bounty could be 
viewed as the difference benveen the higher level of governn1ent 
expenditures for business-related services in country A and the level 
in the i1nporting country. For a country such as the lJnitecl States, 
which i1nposes border taxes on only a few specified co1n1nodities, the 
bounty n1ight be regarded as th::it portion of the rebate allocable to 
such business-related expenditures, on the theory that businesses, in
cludin~ exporters, should bear a fair share of the t::ix costs of financing 
g0Yern1nental services which are directly beneficial to the1n. 

The same reasoning applies to the rebate of taxes or user charges 
on the use of public facilities earmarked for specific programs beneficial 
to the user of such facilities . High·way fuel taxes, for example, levied 
on highway users, the proceeds of which pay for high,\·ay program5, 
should not be rebated to exporters who receive the benefit of a good 
highway system. 

A. The CATT 

The traditional concepts regarding subsidies, border tax adjust
ments,169 and countervailing duties are embodied in the GATT. 

full rebate would give the exporter a second trade ad\'antage O\'er outside 
suppliers. 

Jum:. sllpra note 160, at 9-10. 

lll:> Border tax adjustments on the import side, i.e., import ··equalization" charges, 
arc permitted under a1ticles II and III of the CATT. Article II (Schedules of Con
cessions) prm ides that its te, ms shall not pre,cnt any contracting party from imposing 
,hJ.rges "equivalent to an internal tax imposed consistently with the provisions of 
paragraph 2 of Article III in respect of the like domestic product or in respect of an 
artidc from which the impo1tcd proclnct has been manufactured or p1ocluced in 
whole or in pa1 t." Allicle III (National Ti eatment on Internal Ta'i:alion and Regulation) 
pro\id1•s in pa1a~raph 2 thenof 1hat "products of the tcnitory of any conuacting 
pa1ty impo11cd into rhc tcnitory of any other contracting pa1ty shall not be subject, 
dirc·ctly or i11r!ircctl), to internal tax,·s or olhcr internal charges of any kind in excess 
or those applied, din ctly or indirectly, to like domestic procluctsl' 
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article XVI (subsidies), besides recognizing the hanuful potential of 
export subsidies, and condemning (in hortatory tenns) their use to 
increase exports of prin1ary products, requires contracting parties to 
"cease to grant either directly or indirectly any fonn of subsidy 011 

the export of any product other than a prin1ary product, which 
subsidy results in the sale of such products for export at a price lower 
than the con1parable price charged for the like product to buyers 
in the domestic market."170 

Ad article XVI, adopted in 1955, specifically deals "ith the ques
tion of border tax adjusttnents for exports: 

I 

1.'11e exemption of an exportcll product fron1 duties or taxes borne 
by the like product when destined for don1estic consumption, or the 
rernission of such duties or taxes in arnounts not in excess of those 
which have accrued shall not be deen1ed to be a subsi<l),1n 

In 1960, the contracting parties adopted a \Vorking Party Report 
·which listed a number of practices construed to be subsidies.17

:? Among 
these were the ren1ission of direct taxes or social welfare charges on 
industrial or com1nercial enterprises and "the exe1nption in respect of 
exported goods, of charges or taxes, other than charges in connection 
,vith importation or indirect taxes levied at one or several stages on 
the sa1ne goods if sold for internal consumption."173 

Reading ad article XVI and the \Vorking ParLy Report together, 
it seems reasonably clear that the phrases "borne by" and "levied on" 
were used synony1nously. The requisite relationship is further qualified 
by the phrase "at one or several stages on the same goods," a formula
tion which apparently refers to the ra,v materials and co1nponent parts 
incorporated in the final product at various stages in the production 
and distribution process. 

GA Tl.-. article VI (Antidurnping and Countervailing Duties) pro
Yides that no product imported from the territory of another con
tracting party shall be subject to a countervailing duty "by reason of 
the exemption of such product fro1n duties or taxes borne by the 
like product when destined for consu1nption in the country of origin or 
exportation, or by reason of the refund of such duties or taxes."174 

1.0 For the complete text of article X\'I see app. D, infra. 
171 [1957] 2 U.S.T. 1767, 1798-99, T.I.A.S. No. 3930 (emphasis added). 
172 CATT, BASIC Docu~IENTS, Supp 9., at 185-87 (1961). 
173 Id. at 187 (emphasis added). 
174 Emphasis added. For the complete text of article VI see app. C, infra. 
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There is no reason to doubt that the phrase "borne by" has the same 
rneaning here as in ad ai tide XVI. 

The qualified accession of the United States to article VP75 seems 
in part to have been based on the understanding that the phrase 
''borne by" n1eant '•in1posed on". Legislation was sought by the 
Executive Branch in 1951, soon after the GATT was entered into, 
which would have amended the United States countervailing duty law 
as follows: 

The exemption of any exported article of n1erchandise from a duty 
or tax imposed on like articles or merchandise when destined for 
consumption in the country of origin or exportation, or the refund
ing of such a duty or tax, shall not be deemed to constitute a pay
ment or bestowal of a bounty or grant ,vithin the meaning of this 
section.176 

The technical analysis subrnitted by the Treasury Deparunent made 
it plain that, consistent with the administrative practice as of that 
time, ··ordinary'' tax remissions or duty drawbacks, such as those 
allowed by the United States, would not incur countervailing duties.177 

The use of the term "imposed on," the reference to "ordinary" re1nis
sions provided under United States law, and explanatory material to 
the effect that the proposed amendment was declaratory of the exist
ing administrative interpretation of section 303,178 which in turn was 
in harmony with GA TT article VI,179 substantiate the belief that 
the United States has never regarded the remission of indirect taxes 
to be an unqualified right under the international rules of trade, or 
under the United States countervailing duty law. 

The foregoing discussion of articles VI and XVI also tends to show 
that the other contracting parties did not intend to sanction or im
munize unlimited remissions of indirect taxes upon exportation. 
Further evidence of this intent is found in a 1961 GA TT report of a 

175 The Protocol of Provisional Application by which the United States acceded to 
GA TT provides that the U.S. only agreed to undertake Part II " ... to the fullest extent 
not inconsistent with existing legislation." Thus the United States can sign any agree
ment relating to Part II of GATT e\.en though there is conflicting domestic legislation 
which was in existence prior to Jan. I, 1948. Protocol of Provisional Application of the 
G \TT, 61 Stat. A2051 (1917), T.I.A.S. No. 1700, 55 U.N.T.S. 308. 

J7G H.R. 153.5, 82d Cong., 1st Sess. § 2 (1951) (1cprinted in Hearings on I--l.R. 5505 

Defore the Senate Comm. on Finance, 82d Cong., 2d Sess. 2 (1961)) (emphasis added). 
177 1/e"rings, supra note 176, at 16. 
11s Id. 

110 Id. at 79. 
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group of experts ,vhich, among other things, was addressed to the 
question of tax exemption for exports: 

[C]ountervailing duties should not be imposed on a product by 
reason of the exemption of such product from duties or taxes 
imposed on the like product when destined for consumption in the 
country of origin or exportation, or by reason of the refund of such 
duties or taxes.1so 

B. The EEC View 

It appears that the European Common Market adheres to a si1nilar 
position on acceptable indirect tax remissions. Article 96 of the 
Treaty of Rome provides: "Products exported to the territory of any 
l\Iember State 1nay not benefit from any dra,vback of internal charges 
in excess of those charges imposed ... on them."181 

The EEC Co1n1nission determined in the early l 960's that the 
Republic of Italy reimbursed exporters of certain products in the 
machine parts industry for duties, taxes, and other charges, previously 
paid by them, not only in connection with the acquisition of raw 
materials and components eventually incorporated in the exported 
product, but also related to such overhead items as advertising, main
tenance, plant, energy, and transportation. Negotiations with the 
Italian Government failed to produce satisfactory results and on 
December 11 , 1963, Italy was declared in violation of article 96. Sub
sequently, the Commission brought the matter before the Court of 
Justice which, in December, 1965, upheld the Commission's position 
in Re Drawback on Italian l\1achine Parts: EEC Commission v. Italy. 18

'!. 

Based upon a weighted average of indirect taxes paid by the machine 
parts industry, the Italians had computed a per unit rate for the rebate 
of taxes upon the export of machine parts to other EEC countries. 
The Italian rebate system has several components. Refunds of the 
general sales or turnover tax (lmposta Generale sull' Entrata-lGE) 
are authorized under Law No. 570 of July 31, 1954, and Law No. 1162 

180 GENERAL AGREEMENT ON TARIFFS AND TRADE, ANTI-DUMPING A:'\D COUNTERVAILING 

DUTIES 20 (1961) (emphasis added). The report also helps clarify the relationship 
between GATT articles VI and XVI: "The fact that the granting of certain subsidies 
was authorized by the provisions of Article XVI of the General Agreement clearly did 
not debar importing countries from imposing, under the terms of Article VI, a 
countcn·ailing duty on the products on which subsidies had been paid." Id. at 21. 

181 Treaty Establishing the European Economic Community, Mar. 25, 1957, art. 96, 
298 U.N.T.S. 53 (emphasis added). 

182 5 COM. MKT. L.R. 97 (1966). 
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of 1ove1nber 15, 19G 1. Other refunds, including those involving 
custurns duties and other indirect taxes are authorized by Law No. 
G~}!J of July 5, 19G4. 

The Court held that the refunds or "drawbacks" 1nade under Law 
~o. 6~39, which involved registration, suunp and hypothecary duties, 
i111d tc1xes 011 licenses and concessions, 111otor vehicles and advertising. 
were unauthorized under article 96, because, in the words of the 
opinion, "they are i1nposecl neither on the products as such 1101 upon 
the raw 1naterials or sen1ifinishecl products used in their 1nanufacturc 
and because it ·was thus irnpossible to separate their respective effect 
on the cost price of the products."lbJ Having de,eloped such a rule, 
one can only ,, onder why neither the Co1n1nission nor the Court chal-
1e11ged the ren1ission of the ICE turno\'er taxes ·which applied to 
transactions of the exporting enterprise (with the exception of pur
chases of r~nv materials or co1nponents). 

The expression "directly or indirectly" as used in article 96 was 
interpreted by the Court as referring to charges i1nposed on the 
finished product (directly) or charges i1nposed on the raw 1nateriaJs or 
se1ni-finished components at different stages of production (indirectly). 
It ,vas found, therefore, that registration, stan1p, and other taxes re
bated under Law No. 639 were imposed on the producing enterprise as 
a whole "in the varied aspects of its conunercial or financial activity in 
general, and not on the products as such, either at different stages of 
lheir manufacture or at the final stage." 18·1 

C . The United States View 

Prior to l!Jfi7, the only countervailing duty actions involving tax 
ren1issions and duty drawbacks were those in ·which overco1npensation 
for indirect taxes was given by the governn1ents concerned.185 Begin-

183 Id. at 109. 
1s-1 Id. 

18::i See, e.g., T.D. 19,321, 1 TREAS. Dr:c. 696 (1898) (drawback allowed by the F1ench 
Gme111mcnt on a shipment of chestnuts presen-ed in syrnp) whe1e the T1easury held 
th;i l 

the noncolkction of an inLernal revenue tax by the exporting country clocs not 
constitute an export bounty within the contemplation of Section 5 of the \ct 
of July 2t, 1807, but that whenever such tax has been colJectcd and an excc~shc 
rlia\\l,ack allowed on exportation the excess of the drawback onr the tax collcctccl 
must be tte:ited as a bounty subject to countc1 \ailing duty treatment uncler said 
SC'rtion 5. 

111 I r1j8 the United Stales rcpli<'d to a CATT CJUCslionnaire as follows: 

58 

Re mission of irrtcrn:il laxes borne by a product is one method by ·which a bounty 
01 giant ran he be 5toweci indirectly. ff the n•mic;c;ion clocs not exceed the 
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n1ng with the countervailing duty order against iiuports of Italian 
steel transmission towers in 1967, a line of cases has developed in 
which the nature of the foreign indirect taxes for which re1nissions are 
given, and the relationship between the incidence of such taxes and 
the export price of co1nmodities, have played a pro1ninent role. The 
1965 decision of the EEC Court of Justice that certain rebate practices 
o( the Italian Governn1ent on exports of steel products to other 
Co1nn1on ~f arket countries violated article 96 of the Tre:ity of Renne 
n1:1y have added impetus to this development.186 

The rebates which were considered unjustified in the It:11 ian 
countervailing duty cases pertained to taxes, duties, or other charges 
which were not directly related to the exported product itself, or to 
the acquisition of ra,v 1naterials or components incorporated in its 
manufacture.187 Thus, the disallo,ved ite1ns included-according to 
spokesmen for one of the complainants-reb:1tes of taxes or other 
charges related to the purchase of motor vehicles, advertising, licens
ing, and the transfer or registration of docu1nents. These can be 
classed as taxes which relate to overhead expenses, as distinguishecl 
from the cost of production itself.188 

A decision was not reached in these cases, however, as to whether 
certain elements of the Italian general turnover tax (IGE), when 
rebated in relation to export transactions, give rise to a bounty or 
grant.189 From the point of view of its overall trade impact, this issue 
assumes diminishing significance as "cascade" tax systems are being 
replaced in the major industrial nations by the tax on value added. 

In the fall of 1968, several United States steel companies filed com
plaints which asserted that the treatment of exports under the value
added tax systems of France and West Gennany resulted in the 
bestowal of a bounty or grant requiring the imposition of counter-

amount of taxes previously paid, howeyer, then such remission is not considered 
a bounty or grant. 

GENERAL AGREEMENT ON TARIFFS AND TRADE, ANTI-DUMPING AND COUNTERVAILING DUTIES 

139 (1958). 
186 In Aug., 1968, the United Kingdom imposed countervailing duties of 24 shillings 

three pence (S2.91) per kilo, on imports of refligerators from Italy benefiting from 
rebates under Italian Law No. 639. J. Commerce, Aug. 12, 1968, at 11, col. 3; The 
Economist, Aug. 17, 1968, at 56. The British authorities decided, however, that the 
rebates of ICE under Italian Law To. 570 were '·bro3.dly .. . legitimate." Bd. of Trade 

J., Aug. 16, 1968, at A-4389. 
187 Letter from Commissioner of Customs to Cox, Langford &: Brown, Dec. 12, 1967. 

188 Hearings, supra note 164, pt. 5, at 22H, 2219. 
189 Id. at 2213. 
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vailing duties.190 The Treasury Department has thus been presented 
,vith what is surely one of the n1ost volatile and perplexing issues in 
the entire border tax adjust1nent controversy, and one whose resolu
tion could have a critical impact on the future volume and conditions 
of world trade. 

D. The Value Added Tax System 

In l 9G2, a group of experts recommended that the Common 
i\Iarket adopt the value-added tax (TVA-Taxe sur la Valeur Ajoute) 
to implement article 99 of the Treaty of Rome, which calls for 
harmonization of indirect tax systems among the me1nber states.1111 

The EEC Council of i\1 inisters agreed and issued two directives in 
1967, setting January I, 1970 as the target date for the changeover to 
the new systein.192 \Vest Germany replaced its "cascade" turnover tax 
with a value-added tax as of January I, 1968. Although France has 
had a TVA system since 1953, it refonned its system at the tirne of 
the German changeover, and lowered the tax rate fro1n 20 percent to 
16~~ percent.193 The rate has since been increased in the wake of 
the crisis over the franc in late 1968.194 The Netherlands adopted the 
value-added tax on January I, 1969, 195 and the other Bene] ux countries 
are expected to follow suit the following year. The Italian Government 
has published a draft TVA bill, but it is as yet uncertain whether 
Italy will meet the target date. Outside the Common l\Iarket, TVA 
has been in operation in Denmark since 1967, while Sweden is 
scheduled to adopt it in 1969.196 

Under the German TVA system, which can be used as a representa
tive model, a business must file a monthly tax return which lists total 
sales and total purchases for the preceding month.197 The total sales 
figure forms the tax basis against which the appropriate tax rate is 

100 N.Y. Times, Oct. 30, 1968, at 63, col. 6, Oct. 10, 19G8, at 1, col. 1. 
rn1 The ).'eumark Repo1t, 1 CCH CO;\L MKT. REP. ~ 3201 (1962). 

10!.! Fir.;t and 'iecond Directives of the Council of Ministers, The Hannoni1ation of 
Turnover Taxes, E.E.C. Press Release, February 1967. 

103 G. ScHI:\DLER, supra note 160, at l l. 
l!l4 Suney Speech. 

195 'iee Netherlands: 1968 Bill to Introduce a Turnover Tax on Value Added, 8 
Ec.;POPEAN TAX. 30 (1968). 

1r10 Hearings, supra note 161, at 56, 59. 
l'1i Law of May 29, HJ67, Concerning Added Yalue Tax, [1967] BGBI I 518, as amended, 

I .11\' of 0,1. 18, ICJG7 [1%7] ncm I 991 (Germany); CCII, GERMA:;>,, ,\DDFU VALUE TAX. LAW 

§ 18 (Sd1midt, J)i;scr & Hl'llstcdt transl. 1967). 
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applied ( 11 percent in most cases).198 The taxpayer is pennitted to 
deduct from the initial computation of tax lil1bility all taxes paid 
in connection with its purchases during the sa1ne 1nonlh. H1

:
1 If Laxes 

paid in a particular 111011th exceed the tax liability for that 111011th, 

the go\ ernment promptly pays the ditlerence to the taxpayer. l'..xpo1 t 
sales are exempt fro1n TVA,:.wo while the deductions for prior taxes 
paid re1nain available to exporters. It should also be noted that the 
tax is separately invoiced on each transaction and paid by the purch;-iser, 
who, upon resale, can deduct the precise amount of the tax recoHled 
on the invoice acquired on his prior purchase. 

United States Government officials and others have expressed their 
concern that the changeover to a value-added tax systen1 itself, a part 
from its operation, produces a trade diverting effect.:.!01 The reasoning 
is that, even assuming exporters were underco1npensated for the 
indirect tax burdens borne by their products under the pre-existing 
tax structures of such countries as Gennany, Denn1ark, and the 
Netherlands, any adverse effects on their trade was "corrected" by 
the complex of fixed exchange rates developed in the l 940's and 
1950's.202 Therefore, raising the level of border tax adjustments to 
achieve what is alleged to be full compensation, at a tin1e when inter
national exchange rates are for the most part inflexible, gives a trade 
advantage to the country n1aking the change, which ainounts to a 
devaluation limited to its trade account (as distinguished from its 
capital account). 203 

The question of indirect tax shifting has another dimension where 
TV A is concerned. Because of the separate invoicing procedure, the 
appearance is given that the tax is fully shifted forward as goods 
change hands in the economic cycle. As stated by Assistant Secretary 

11)8 CCH, GER~IAN ADDED \' \LUE TAX LAW § 12 (Schmidt. Doser & Rcllstcdt transl. 
1967). 

199 Id. § 15. 
200 Id. § 4. 
201 See, e.g., SPECIAL REPRESENTATI\E FOR TRADE NEGOTIATIO:'\S, REPORT o, FUTIJRE 

UMTfD STATES FoRETGN TRADE Poucy 29-34 (1969); Hearings on United .~fates Balance of 
Pavmcnts Policies Before the Subcomm. 011 lnt'l Exchange and Pavmc11ts of the .Joint 
Economic Comm., 91st Cong., 1st Sess. 8-12 (1969) (remarks of Ass't ec..'y of Treasury 
Surrey); Petty Speech. 

202 vVeintraub, supra note 160, at 310-11. 
203 See Address by Harold ~1. Malmgren. supra note 154, at 6. Dr. ~Ialmgrcn takes 

the position that the German changeo,er to TV,\ resulted in "(a]n apparent deYaluation 
of the Deutsche Mark by about two percent in the trade account.'' Id. Since the 
French TY..\. was adopted in 1953 before the "pegging" of exchange rates, this argument. 
of course. would not be applicable to France. ~ce text accompan) ing note 153 supra. 
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of the 1·rea ury .._ tanley une}, "[ \] ,,due-added tax is carefully 

5trucun eel to pa s Lhe tax alollg in an accounti11g sense. Its effect on 
inte1 national trade, ho,\ ever, depe11ds on whether the econo1nic eff ect:s 

f lllow the accountincr stt ucture. If the tax is ll<>l fully ~hiftecl forward 

in an e ono1nic en e, theu the international trade of the country 
using the tax \\ ill be f:n orecl regardless of the acc()unting sn tlcture."204 

On the subject of the econo1nic effects of TV\, it was stated in the 
Report to the President on Future United States Foreign 1~racle Polic) 

fion1 the "'pecial Repre::icntative for Trade 1egotiat ion . that uch 
taxes arc, in 1 cal it}, '·often partial! y or C\'cn wholl) ab~orhecl by the 
1nanufacturer, depending upon the cle(lree o[ c0111petition in his 
1narkets and in the 1narkets fur his ntaterials. 1~hus, the price effect ol 

the tax at any ~tage is likely to be less than the full tax rate. If it i!S 
les::i. the expo1 ter receives a special bonus ... . "~o:; The extent of this 

absorption, if it in fact occurs, can only be speculated. although we 
can assu111e that it will vary substantially according to 111:trket concli
tions at different ti1nes and in different inclustrics.:!oG 

It is also useful to consider the rule in the ltali;111 steel procluct:s 
cases in relation to the treatn1ent of exports under 'rV1\. If the Ger
n1an , alne-adcled tax, for exa1nple, were to be equated with a tradi
tional turnover tax on sales, coupled with re1nissions (deductions) 
gTanted for taxes on prior purchases of goods and st:n ices. the extent 
to which the deductions included taxes not directly rcbtecl to the final 
product or to the raw 1naterials or co1nponents incorporated therein, 
,\(nild ]c,crically be considered a bounty or gTant consistent with the 
1 u1e in the Italian steel cases. On the other hand. it could be pointed 
out that the prior tax deductions arc avaibble to producers for export 
and to producer for don1c tic con:mtnption alike, so that, unlike the 
circun1stanccs in the It,tl i:in "precedent," exporters a1 c not given pre
ferred treat1ncnt. 1 !owe, er, if certain of the~c declnctinns arc suhsi<lies. 
j the fact that they are equally a, ailablc to those who produce for 

do1nestic constnnption relevant? It 1nust be rc1ne1nbcred that section 
303 ~1pplies to bounties or grants given directly or indi1 ectly upon 
"1nanufactu1e, production or cxporl." 

\nother factor to be exa1nincd is the generally ;1cceptccl theory o[ 

-04 \ddrC; s h) tan] \ Sunq, \s 't St:c'> of Lhc T1cas111\, :"\at'! Iudus. Co11fc1c11ec 

Bu,11d, \\\ 'io1k, Jch. fj, l!Jfi8 (1t'pri1ttt:d in 111 Co:--<,. Rte. 111 535-58 (daily ed. 

1-cb. 29, 196 J). 
205 SPECIAL R.El'RESENI \1J\E JJOR ·1 RAl>C NFGOIIATIONS, Stl/)ra note 201, at 23. 
200 Pett} Spece h. 
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the value-added tax. As the nan1e of the tax i1nplies, the Gennnn system 
is, in substance, intended to be a tax on the value added to 1nerchandi~e 
by each entrepreneur in the econo1nic C) cle. The deductions, according 
to this theory, 1nerely serve as a convenient 1nechanis1n to define 
"value-added" (tax on sales 1ninus tax on purchases equals tax on 
value added). The s:une result could haYe been achieved by the si1nple 
expedient of having the taxpayer subtract his 1nonthly purchases fro1n 
his monthly sales and i1nposing the tax on the difference. Therefore, 
if substance is to prevail over form, it would follow that the deductions 
do ndt have the same purpose or effect as the indirect tax ren1issions 
available to Italian exporters under Italian Law ro. 639. 

As discussed earlier, the preponderance of current economic think
ing indicates that exports fron1 TV A countries which have their 
entire nominal tax liability forgiven are subsidized, in the average 
case, to the extent that TVA is not fully shifted forward. Determining 
the n1agnitude of the non-shifting tax ele1nent presents a most difficult 
proble1n of economic analysis and adrninistration, al though the pro
vision in section 303 which permits the Secretary to estirnate the net 
amount of subsidy would seem to diminish the proble1n so1newhat 
from a legal point of view. 

V. POLICY CONSIDERATIONS AND CONCLUSIONS 

The conditions of world trade today are substantially different from 
those existing both ·when the countervailing duty law was first enacted 
and ·when it was last a1nended in 1930. ,vith the emergence of eco
nomic interdependence among nations after "'\Vorld War II, great 
strides have been made toward the liberalization of world trade, 
principally by the forn1ation and operation of the GATT. Against 
the backdrop of a generally enlightened expansionary approach to 
international trade at home and abroad, the United States counter
vailing duty law· recalls a more primitive era in trade history. This is 
not to say that preventive measures should not be taken to block the 
harmful effects of foreign subsidy practices. To the contrary, the 
countervailing duty law has a legitimate place in the law of foreign 
trade regulation. What is needed, however, is a more subtle legal 
instrument which can be administered to take into account con
temporary economic realities and to complement the overall trade 
policy of the United States.207 

207 See SPECIAL REPRESENTATIVE FOR TRADE NEGOTIATIONS, mpra note 201 , at 20-21, 
where the following three recommendations appear: 
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It should be recognized that countervailing duty actions amount to a 
public reproach to the affected foreign governments for pro1noting 
"unfa.ir competition." The political, dip101natic and psychological 
con1plications can be ex.tensive and 1nay adversely affect the general 
relations of the Pnited States ·with those countries. The fact that by 
its tenns the law applies ·without qualification to production subsidies, 
as well as to ex.port subsidies, can create additional problems along 
these lines. One can readily imagine that counterv:iiling on the basis 
of a production subsidy might be viewed as interference in the 
dornestic affairs o( the exporting country, particularly if the produc
tion subsidies neither yield an appreciable increase in exports, nor 
were intended to do so. Consideration of such factors in the admin istra
tion of the law should be specifically authorized. In addition, if a 
negotiated settlen1ent can be obtained where the subsidy issues are 
not otherwise clear-cut, surely that would be preferable to what 1night 
be regarded as unreasonable or precipitous countervailing duty action, 
justifying retributive action in the eyes of the foreign government. 

To avoid such problems, the countervailing duty law, which is now 
mandatory in its terms, should be modified to permit greater flexibility 
in its administration, coupled with safeguards against abuse. This 
objective could, for example, be achieved by providing for Presidential 
review of proposed countervailing duty actions.208 The President 
could be authorized to disapprove any such action "in the national 

[T]he effectheness of countervailing duties in discouraging industrial export 
subsidies should be strengthened. 

If sufficient impro\ements can be obtained in the provisions of the G.\TT, 
the United States should consider changing three fealures of its countervailing 
duty law. First, countervailing duties are now available only against dutiable 
products that are subsidized. American producers competing with nondutiable 
imports are thus deprived of protection against subsidized competition. 

~tcond, because the U.S. law was enacted before the United States adhe1ed to 
the G.\ TT, this country is not bound by the CATT requirement that counter
vailing duties be applied only against subsidized imports that materially injure 
a domestic industr}. Adoption of this requi1ement would significantly assist 
the United States in obtaining the needed impro\ements in the G,\ TT to 
protect its exporters and would not harm any domestic industry. 

Third, the U.S. law does not permit the President to waive a countcnailing 
clut} even if he should find that such waiver is required by the national interest. 
Thus, he lacks an authority that could enable him through negotiations to 
accompli-;h the purpose of defending Ame1ican interests more effectively than 
by the imposition of a countervailing duty. 

'.!o~ A similar 1cco111111cndation was made by the Natio11al Council of Amc1ican Im

portc1~ in 1916. llearings on Admini~hation and Operolion of C11stoms and Tariff Laws 
and the Trade Agreements Prngrn111 Uc/ore the .~ubcomm. on Customs, Tariffs and 
Reciprocal Trade Agrecmnz/\ of lhf· flo1w: Comm. on Ways and J\leans, 84th Cong., 2d 

Sess., pt. 2, at 801 (1956). 

64 [Vol. 1: 17 



COUNTERVAILING DUTIES 

interest," or for reasons specified in the statute/09 or to delay its 
promulgation for a declared period of time to persuade the foreign 
government concerned to abandon the offending practice. A provi
sion for the withholding of appraisement, such as that found in the 
Antidumping Act, or a provision for the suspension of liquidation 
pending the outcome of the President's review, would be an appro
priate adjunct to this approach. If a countervailing duty order is 
ultimately issued, it ,vould be applicable to all entries which have been 
the subject of withholdings of appraisement or liquidation suspensions. 

The progressive dismantling of tariff barriers, including the elimina
tion of duties on a number of products previously subject to low or 
nominal rates of duty, warrants the inclusion of nondutiable 1ner
chandise in the categories of merchandise to which countervailing 
duties can be applied. The rationale for such expanded coverage is 
that tariff levels are no longer reflective of a purely protectionist trade 
policy and, therefore, do not necessarily represent a legislative judg
ment that dutiable iten1s alone are competitive. Domestic manufac
turers who do not receive regular tariff protection should nevertheless 
be shielded from unfair foreign competition in the form of official 
subsidies, as are other domestic manufacturers. Presumably, the same 
logic underlies the Antidumping Act, which is applicable to both 
dutiable and nondutiable imports. 

Although the countervailing duty law has never been invoked 
against privately subsidized exports, its potential use in such circum
stances remains. Section 303 is more appropriately confined to official 
bounties and should be so amended in keeping with the generally 
accepted concept that the Antidumping Act is the proper vehicle for 
dealing with price discrimination resulting from non-governmental 
action. At the same time, the growth of regional trade blocs, such as 
the EEC, underscores a possible fla,v in section 303, since the section 
is framed in terms of official bounties given by the country of origin 
or exportation, or a political subdivision thereof, ·with no mention of 
regional or other multinational blocs. There is no reason why sub
sidies granted by the EEC or other supranational entities should not 
be subject to the countervailing duty law upon the import of goods 

209 If the decision were made that § 303 should be used as a monetary adjustment 
mechanism, in addition to its trade or antitrust function, the President could be au
thorized to stay the issuance of countervailing duty orders against any country with 
serious balance of payments problems so long as the United States had a balance of 
trade surplus with that country. See text accompanying note 158 supra. 
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from one of the 1ne1n ber states. even though the govenunent of that 
state does not itself directly provide the subsidy. It n1ay be that the 
law as written is broad e11ough to co, er such circu1nstances, but a 
possible dispute could be avoided by a clarifying a1nend1nent. 

The current state of the law also invites n1odification because of the 
possibility that countervailing duties could be le\ ied on imports al
ready subject to antidumping duties and vice versa. "\Vhile the ad-
1ninistrati,·e practice has been to regard the exaction of either type of 
additional duty as exclusive of the other, certainty in the l;nv is to be 
desired, and a specific provision, both in section 303 and in the 
Antidumping Act, could profitably be added. Such a provision, how
ever, should make it clear that there are situations in ·which the ap
plication of both types of duty might be appropriate. If, for example, 
a foreign go, ern1nent pays direct subsidies to 1nanufactnrers equal to 
five percent of the value of their export sales, a five percent counter
vailing duty is proper. Assuming the five percent subsidy resu1ts in a 
five percent reduction in export prices, and assuming that a subsidized 
exporter lo-wers his price to the United States by an additional five 
percent it would be appropriate to impose a five percent antidumping 
duty on top of the five percent countervailing duty. In short, the 
mutual exclusion proviso ,vou1d be limited to situations not involving 
such cmn pounding facts. 

The propensity of direct or indirect export subsidies to enable 
foreign producers to sell their wares in the American market at prices 
othenvise unremunerative, and thus to cause dislocation to competing 
American industries, has been the historical concern of legislators and 
businessmen in the area of countervailing duties. \\Tith that in mind 
it is pertinent to ask whether a better remedy could not be prescribed 
for the disease. If exports are subsidized, but rc1nain largely uncom
petitive, the imposition of countervaiJing duties would be meaning
less as a remedial de\ ice unless public policy seeks to discourage any 
and all subsidies without regard to their trade impact. On the assump
tion that public policy is not, and should not be, so indiscriminate, a 
r<>quirement of inquiry into the price competitiveness of bounty-fed 
imports would be an appropriate addition to the law. By the same 
logic, an injury test 1vould also be desirable, since no useful purpose 
is served by imposing countervailing duties unless the subsidy tends 
to c,iusc injury to, or prc\'ent the establishment of, a competing do
mestic industry. An injury test would have the ;1dditional advantage 
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of bringing United States law into confonnity with article VI of the 
GATT. 

The adn1inistrative procedure under which countervailing duty ac
tions are taken should be revised by statute to reflect the prevailing 
public policy, typified by the Adrninistrative Procedure Act:!10 and the 
Freedo1n of Information Act,:!11 favoring open, clear, and co1nplete 
procedures for administrative agencies. Such procedures should be 
spel1ed out in the countervailing duty law, along the lines of the 
Antidumping Act, including time lin1itations for administrative ac
tion'..!!:! and provision for the publication of aflinnative and negative 
determinations containing a staternent of the reasons upon which the 
determinations are based. 213 

Should a review of section 303 by the CongTess or Executive Branch 
be forthcoming, consideration n1ight also be given to the possibility of 
exempting certain classes of products to acco1nmodate other foreign 

:.no 5 U.S.C. §§ 551-59 (Supp. Ill, 1965-1967). 
!:!11 Id. § 352 . 

.:.n:.i Another procedural amendment in the regulations could be made. A time limit 
:should be pre:scribcd within which Treasury musL make its decisions. ,ve believe 
Lhat a business which is experiencing difficulties with subsidized foreign imports 
should be en tilled to relief within at least a six-monlh period after it has 
made known its complaint. In the transmission tower case two yc:11s ha, e elapsed 
without a final decision ha, ing been made. 

Hearings, supra note 161, pt. 5, at 2217-28. 

:!13 Detailed procedural requirements were added to the Antidumping Act in 1958, ap
parently in response to criticism by both importers and domestic producers. The Com
mittee on Customs Law of the American Bar Association specifically recommended that 
the law be amendc<l to require notice of a dumping imestigation and withholding of 
appraisement which contains sufficient information to enable interested parties to submit 
meaningful data and arguments. In support of the recommendation it was stated: 

A fundamental objection to the operation and application of the antidumping 
statute has consistently been the lack of adequate notice to importers and other 
interested parties of the institution of an investigation by the Treasury Depart-
1111.:nt to determine whether basis exists for finding a violation of the statute. 
Frequently, appraisements have been withheld for long periods of time awaiting 
possible dumping determinations with many importers being, meanwhile, left in 
the dark and piling up extensiYe potential liabilities for additional dumping 
duties. 

In the conduct of dumping investigations by the Secretary up to this time, 
interested parties, if aware of the pendency of the proceedings, have been uni
formly accorded courteous opportunity to present facts and Yiews to the De
partment. Frequently, howeYer, the pendency of a dumping imestigation is not 
knovm generally, and the very informal character of the opportunity to file data 
and present views has meant, in many instances, the failure to channel such 
infonnation to the proper source. In attempting to present data, fu1them10re, 
interested parties arc at a disadvantage in seeking to sustain or meet a charge 
of dumping through the failure of the Department to make kno-wn the extent 
and area of its imcstigation. 

Hearings on H.R. 6006, 6007, and 5120 Before the House Comm. on H'ays and }.Jeans, 
85th Cong., 1st Sess. 100 (1957). 
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eco11on1ic policies of the United States. A policy of favored treatment 
for less-developed countries ernbodied. for exarnple, in the Interest 
Equalization Tax Act:!H could be extended to the countervailing duty 
law without running the risk of violating the 1nost-fayored-nation pro
vision in the GAT'T.:.!15 Also, there rnay be justification for exernpting 
in1 ports of pri1nary agTicultural co1n1noc_hties on the gTound that other 
provisions of law, such as section 22 of the AgTicultural Adjustment 
r\ct,:! 16 deal with them more directly. l\Ioreover, trade in agricultural 
produtts invohes special circumstances, in that export subsidies are 
co1nn1only ernployed by the trading nations of the world in connec
tion with do1nestic price support or production incentive progra1ns. 
The existence of our own subsidy program in the field of agriculture,217 

at the same time that imports of primary agricultural products 
benefiting fro1n similar foreign programs may be subject to counter
vailing duties, represents a noteworthy inconsistency in our Jaw which 
invites correction. In addition, trade in agricultural products has 
traditionally been viewed as a separate problem, requiring different 
approaches than those employed with respect to 1nanufactured 
products.218 

~14 81 ~tat. 145 (1967) (codified in scattered sections of 26 U.S.C.). 
21;; GATT, art. I, 61 Stat. A3, T.I.A.S. No. 1700, 55 U.N.T.S. 187. It has been held 

that the illlposition of a counten ailing duty does not violate an unconditional most 
fa\orcd nation clause. Energetic '\'orsted Corp. v. United States, 224 F. Supp. 606 (Cust. 
Ct 1963). 

:.!16 7 t:.5.C. § 624 (1964). This section directs the SecreLary of Agriculture to advise 
the President when there is reason to believe that any article is being imported under 
conditions 01 in quantities which render ineffectiYe or tend to materially interfere with 
any price support or other program undertaken by the Department of Agriculture, or to 
1educc substantially the amount of any product processed in the United States from any 
agricultural commodity or product thereof with respect to which any program exists. 
If the Prc~ident concurs with the Secretary of Agricultme that there is reason for such 
belief. he directs the Ta1iff Commission to conduct an investigation including a public 
hearing and to submit a report to him of its fincling-s and recommendations. The Presi
dent h then authorized, hased on such findings, Lo impo<;e sanctions and quotas in 
addition to the bac;ic duty as he shall determine necessary. 

::!Ii lrl. § 612(c) prO\ides for the collection at the beginning of each fiscal year o( an 
amount equal to thirt\ percent of the gross receipts of customs duty collection for the 
prcc:<'ding calendar year, which funds arc to be used to 

c11cou1 age the exportation of agricultural commodities and products thereof hy 
the pa~rncnt of benefit,; in connection with the cxpnllation Lhcr('of or of 
indemnities for los~es inrnrrcd in connection with such cxp01 tation or bv 
pa)ITICnts 10 p1oducc:rs in connection with the production of that pall of any 
agriwl1u1:il rnmmodirv n·quircd for domestic com11mption 

and for otlw1 related p11rpo•<•<;. 
:.!18 "I would like to sav that thcn· i~ ... a difference between ag1iculture and in

d11stry. In aglicultuTC' we h ;nc a long way to go bcfo1c we 1cach 1call) liberal trade, if 
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On the difficult question of border tax adjustn1ents, the G1\ TT 
should be utilized, if possible, as the pri111ai y forun1 for refining or 
revising the rules governing border tax a<ljustn1ents. i\Iultilateral agree
ment is obviously preferable to unilateral action where there is gen
uine uncertainty as to the proper 1node of dealing with this sensitive 
issue. An agree1nent might appropriately take the fonu of an Inter
national Subsidy and Countervailing Duty Code to clarify and elabo
rate articles VI and XVI of the GATT,:!19 n1odelled after the Inter
national Antidumping Code which came into force on July 1, 1968.2

:!
0 

Negotiations are presently under ,,ay to sohe these problems, but it 
remains to be seen whether any substantive accord will be reached 
within a reasonable tin1e. If a satisfactory agreement is obtained, 
amendment to the countervailing duty law to achieve consistency ·with 
the agreement would, of course, be in order. Failure to reach an ac
commodation would presumably force the United States to explore 
other options to con1pensate for the inequity in the present syste1n. 
One option to be considered is the introduction of a general border 
tax adjustment mechanisn1 in the United States to levy an irnport 
surcharge for the purpose of equalizing the prior-stage indirect tax 
costs applicable to 1 ike goods domestically produced, and to grant a 
rebate on exports to relieve them of such prior-stage tax costs. 

The conclusion of the Kennedy Round negotiations on tariff cuts 
has been heralded in some quarters as the prelude to the long-awaited 
era of international free trade. There is widespread agreement that 
after the five-year staging period has run its course, 221 tariffs will have 
ceased to be a significant barrier to international trade. On the other 
hand, a realistic assessn1ent of the future conditions of world trade 
must take into account the fact that non-tariff barriers will necessarily 
assume greater importance in relative terms as tariffs are lowered in 

we ever do." Hearings, supra note 16-1, at 51 (testimony of ·wmiam M. Roth, Special 
Representative for Trade Negotiations). 

219 Such an agreement has been proposed within the framework of a general, unified 
code of international business practices . . \ee Address by Gabriel H auge, President of the 
Manufacturers Hanover Trust Co., New York, 54th National Foreign Trade Com cntion, 
Oct. 30, 1967 (reprinted in 113 CoNG. REc. l-!15,448 (dai ly ed. 'oY. 16, 1967)). See also 
114 Cor-.c. REC. El806 (dail} ed. March 13, 1968) (extension of rema1ks b) Rep1c~cnta
ti \'e Curtis). 

220 T.I.A.S. No. 6-131; see H earings on the International A11tidu111pi11g Code Before the 
Senate Comm. on Finance, 90th Cong., 2d Sess. (1968). 

221 The Trade Expansion Act of 1962 § 253, 19 U.S.C. § 1883 (1964), contains a "stag
ing" requirement which in effect prO\ ides that reductions in rates of duty pursuant to 
a trade agreement shall be made in five annual installments o( equal site. 
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succe~sh e stages.!:?22 l"'he attainn1ent of genuine nondiscri1ninatory 
connuerce an1ong nations n1t1st, therefore, await substantial, 1nulti
lateral progre in dcali11g with the elusive problerns of non-tariff 
UcllTier . 

-:.!~ ~la cl, Non-Ta1iff JJanie,s as au Obstacle to Wo1ld Trnde, in BRllI'iH I:ss111urr OF 

INfIRNAJION \L AND C..oMPARAII\E I AW, Tiu: :E~PA:\'s10N 01: \VoRI o TR\l)V.: Lrt1.\I, PROB

• I.MS A:-;JJ 1 lCHl\lQl !..) GI (D. Thowp on ed. 1%5). 
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APPEND!)~. A 

TARIFF Acr OF 1930 § 303 

,vhenever any countt y, dependency, colony, province, or other political 
subdivision of government, person, partner:,hi p, association, cartel, or corpo
ration shall pay or bestow, directly or indirectly, any bounty or gTant upon 
the 1nanufacture or production or export of any article or me1 ch:-indi~e 
manufactured or produced in such country, dependency, colony. province, 
or oLher political subcli \ i:>ion of government, and such article or merchan
dise is dutiable under the provisions of this act, then upon the importation 
of any such article or merchandise into the United States. whether the san1e 
shall be imported directly from the country of production or otherwi::ic, and 
whether such article or merchandise is imported in the same condition as 
when exported from the country of production or has been changed in 
condition by remanufacture or otherwise, there shall be levied and paid, in 
all such cases, in addition to the duties otherwise imposed by this act, an 
additional duty equal to the net amount of such bounty or grant, however 
the same be paid or bestowed. The Secretary of the Trcasu~·y shall fr01n time 
to time ascertain and dcte1n1ine, or estimate, the net amount of each such 
bounty or grant, and shall declare the net an1ount so determined or esti
mated. The Secretarv of the Treasury shall 1nake all regulations he 1nay decn1 
necessary for the identification of such articles and merchandise and for the 
assessment and collection of such additional duties. 

APPENDLY. B 

REGULATIONS {JNDER § 303 OF THE TARIFF ACT OF 1930 

19 C.F.R. § 16.24 

(a) Any appraiser or other principal customs officer who obtains any 
information that any bounty or grant is being paid or bestowed with respect 
to dutiable merchandise imported into the United States, so as to require 
action under section 303, Tariff Act of 1930, shall communicate such infor
mation promptly to the Co1nmissioner of Customs. EYery such c01nmunica
tion shall contain or be accompanied by a statement of substantially the 
same information as is required in paragraph (b) of this section, if in the 
pos:;ession of the appraiser or other officer or readily available to him. 

(b) Any person outside the Customs Service who has reason to believe that 
any bounty or grant is being paid or bestowed with respect to dutiable 
merchandise imported into the United States may communicate his belief 
to any appraiser or the Commissioner of Customs. Every such communica
tion shall contain, or be accompanied by, (1) a full statement of the reasons 
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for the belief, (2) a detailed de~cri pt ion or sam pie of the n1erchandise, (3) all 
pertinent facb obtainable a:> to any bounty or grant being paid or be
stowed with re pcct to such merchandise. 

(c) H any info1 matiou filed with an appraiser pursuant to paragraph (b) 
of tl1is section dues nut conform with the requirements of that paragraph, 
the communication hall be retu1ncd promptly to the pcnon who submitted 
it with detailed written ad\'ice as to the respects in which it does not con
fonn. 1£ uch infonnation is found to comply with the requiremenb, it 
shall be transmitted by the appraiser within 10 days to the Commissioner 
of Customs, together with all pertinent additional information a\·ailablc to 
the appraiser. 

(d) Upon receipt by the Commissioner of Custon1s of any communication 
submitted pursuant to paragraph (a), (b), or (c), of this section and found 
to comply with the requirements of the pertinent paragraph, the Commis
sioner \\.'ill cause such investigation to be made as appears to be warranted by 
the circumstances of the case. If he determines that the inforrnation pre
sented in such comn1unication is patently in error, he shall ~o advise the 
person ,\ ho submitted the information and the case shall be closed. Other
wise, the Commissioner, with the approval of the Secretary of the Treasury, 
shall publish a notice in the FEDERAL REGISTER that a communication has 
been submitted pursuant to paragraph (a), (b), or (c) of this section. The 
notice shall invite interested persons to submit written comments with 
respect to the matter within such ti1ne as is specified in the notice. 

(e) If, after consideration of such written comments as are received in 
response to the notice provided for in paragraph (d) of this section and other 
relevant data, it is determined that the application of the said section 303 
is required, the Commissioner of Customs, with the approval of the Secre
tary of the Treasury, will issue a countervailing duty order describing the 
n1erchanclise, designating the country or area in which it is produced or 
from which it is exported, and declaring the ascertained or estimated amount 
of the bounty or grant or a rule for calculating or estimating such amount. 

(f) Each order issued pursuant to paragraph (e) of this section will be 
published in a weekly issue of Treasury Decisions and in the FEDERAL 

REGISTER. 

APPENDIX C 

THE GENERAL AGREEMENT ON TARIFFS AND TRADE, ARTICLE VI 

Anti-dllmping and Countervailing Duties 

1. The contracting parties recognize that dumping, by which products 
of one country are introduc,.d into the commerce of another country at less 
than the normal value of the products, is to be condemned if it causes or 
threatens matetial injury to an c~tablishcd industry in the territory of a 
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contracting party or materially retards the establishment of a do111estic 
industry. For the purposes of this Article, a product is to be considered 
as being introduced into the commerce of an importing country at less than 
its normal value, if the price of the product exported from one countq to 
another 

(a) is less than the com parable price, in the ordinary course of trade, for 
the like product when destined for consun1ption in the exporting country, 
or, 

(b) in the absence of such domestic price, is less than either 
, (i) the highest comparable price for the like product for export to 

any third country in the 01dinary course of trade, or 
(ii) the cost of production of the product in the country of origin plus 

a reasonable addition for selling cost and profit. 
Due allowance shall be made in each case for differences in conditions 

and terms of sale, for differences in taxation, and for other differences 
affecting price comparability. 

2. In order to offset or prevent dumping, a contracting party may levy 
on any dumped product an anti-dumping duty not greater in amount than 
the margin of dumping in respect of such product. For the purposes of this 
Article, the margin of dumping is the price difference determined in accor
dance with the provisions of paragraph I. 

3. No countervailing duty shall be levied on any product of the territory 
of any contracting party imported into the territory of another contracting 
party in excess of an amount equal to the estimated bounty or subsidy de
termined to have been granted, directly or indirectly, on the manufacture, 
production or export of such product in the country of origin or exporta
tion, including any special subsidy to the transportation of a particular 
product. The term "countervailing duty" shall be understood to mean a 
special duty levied for the purpose of offsetting any bounty or subsidy 
besto\ved, directly or indirectly, upon the manufacture, production or export 
of any merchandise. 

4. No product of the territory of any contracting party imported into the 
territory of any other contracting party shall be subject to anti-dumping or 
countervailing duty by reason of the exemption of such product from duties 
or taxes borne by the like product when destined for consumption in the 
country of origin or exportation, or by reason of the refund of such duties or 
taxes. 

5. No product of the territory of any contracting party imported into 
the territory of any other contracting party shall be subject to both anti
dumping and countervailing duties to compensate for the same situation 
of dumping or export subsidization. 

6. (a) No contracting party shall levy any anti-dumping or countervailing 
duty on the importation of any product of the territory of another contract-
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ing pa1 t) unless it cletr•nnine that the effect of the dmnping or subsidiza
tion, a~ the ca c ma) be, i such as to cau e 01 threaten 111atcrial inju1 y to an 
e tabli hed dmnestic inclu tr), or i~ such as to retard 111atcrially the c tabli::.h
ment of a dome tic indu t n. 

I 

(b) 1·1ie CON1R C11 ·c PAR-rIE niay wai\e the requirement of 

ub-paragiaph (a) of this pa1agraph so a~ to permit a contlacting party to 
lev) an anti-dumping 01 counte1 vailing dut) on the importation of any 
product for the purpo es of ofl etting clumping or subsidization which 
c-au:::.cs or threaten~ mate1ial injury to an industry in the territory of another 
contracting party exporting the product concc1 ne<l to the ten itory of the 
importing contracting party. 1~he C01 TRACTING PAR TIES shall waive 
the requirement!> of sub-parag1aph (a) of this paragraph, so as to permit the 
lev) ing of a countervailing duty, in cases in which they find that a subsidy is 
causing or threatening n1ate1ial injury to an industry in the territory of 
another contracting party exporting the product concerned to the tcnitory 
of the importing contracting party. 

(c) In exLeptional circumstances, howe\'er, where cleby n1ight cause dam
age which would be difficult to repair, a contracting party may levy a coun
tervailing duty for the purpose referred to in sub-paragraph (b) of this 
paragraph without the prior approval of the C01 TRACTING PARTIES; 
Provided that such action shall be reported imn1ecliately to the CON
l"RACTING P~ R TIES and that the countervailing duty shall be with
clra\vn promptly if the CONTRACTING PARTIES disapprove. 

7. A system for the stabilization of the domestic price or of the return to 
domestic producers of a primary commodity, independently of the move
ments of export prices, which results at times in the sale of the commodity 
for export at a price lower than the comparable price charged for the like 
cmnmodity to buyers in the domestic market, shall be presumed not to result 
in material injury ·within the meaning of paragraph 6 if it is detennine<l by 
consultation among the contracting parties substantially interested in the 
commodity concerned that: 

(a) the S)Ste1n has also resulted in the sale of the conunoclity for export 
at a p1icc higher than the comparable price charged for the like commodity 
to buyers in the domestic market, and 

(h) the S) stem i:.; so operated, ci ther because of the effective regub tion of 
production, or otherwise, as not to stimulate exports unduly or otherwise 
seriously p1ejudice the interests of other contracting parties. 
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APPENDIX 1) 

Subsidies 

Sc ct ion A - Subsidies u z Ge u e I al 

l. H any {0111rauing pally giants or maintains all) subsidy, including all) 
fo11n o[ inco1ne or price support, which operates directly or indi1 cctl) to 
increase exports of any product from, or to reduce imports of any product 
into, iLs tenitoq, it shall notify the CO~ 1TRAC]"lNG PAR~rJES in writing 
of the extent and nature of the subsidization, of the estimated effect of the 
subsidization on the quantity of the affected product or products imported 
into or expo1 ted from its territory and of the circun1stances niaking the 
subsidi,ation necessary. In any case in -,,,vhich it is detern1ined that serious 
prejudice to the intere~ts of any other contracting party is caused or threat
ened by any such subsidi,ation, the contrac.ting party granting the subsidy 
shall, upon request, discuss with the other contr::1cting party or parties 
concerned, or with the CON'TR.\Crl'l re P.\RTIES, the possibility of 
limiting the subsiclizaLion. 

Section B-Additional Provisions on Export Subsidies 

~- 'The C01 TRACTING PARTIES recognize that the granting by a 
contracling party of a sub~idy on the export of any proc.lucL 1nay liaYe harm
ful cflects for other contracting parties, both importing ancl e::\.porting, 1nay 
ca use undue disturbance to their nonnal con1n1ercial interests, and 111ay 
hinder the achievement of the objectives of this Agreement. 

3. Accordingly, contracting parties should seek to aYoid the use of subsi
dies on the export of pri111ary products. If, however, a contracting party 
grants directly or indirectly any form of subsidy which operates to increase 
the export of any pri1nary product from its Lerritory, such subsidy shall not 
be applied in a 1nanner "hich results in that contracting pa1 ty having 1nore 
than an equitable share of world e::\.port trade in that product, account being 
taken of the shares of the contracting parties in such trade in the product 
during a previous representative period, and any special factors which n1ay 
have affected or may be affecting such trade in the product. 

4. Further, as fron1 1 January I 958 or the earliest practicable date there
after, contracting parties shall cease to grant either directly or indirectly any 
fonn of subsidy on the export of any product other than a pri1nary product 
·which subsidy results in the sale of such product for export at a price lo,rer 
than the con1parable price charged for the like product to bu1ers in a 
domestic 111arket. Until 31 December 1957 no contracting party shall extend 
the scope of any such subsidization beyond that existing on 1 January 1955 
by the introduction of new, or the extension of existing subsidies. 
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5. The CO TRACT! G PAR1"'IES shall review the operation of the 
provisions of this Article from time to time with a view to examining its 
effectivene s, in the light of actual experience, in promoting the objectives of 
this Agreement and avoiding subsidization seriously prejudicial to the 
trade or interests of contracting parties. 
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NATIONAL SECURITY AND INTERNATIONAL 
BUSINESS 

PAUL C. WARNKE 0 and JAMES P. MoRRis00 

I NTRODUCTION 

The phrase "national security" usually connotes military prepared
uess and defense. But the requirements of national security entail 
something more than adequate ·weapons, military forces, and even 
collective defense agreements. Genuine national security also requires 
political, economic, and social development, both at home and abroad 
-in the developed countries and in the underdeveloped areas of the 
world which have spawned so much of the violence since vVorld 
War II. 

This article deals with lTnited States national security policies re
lating to international business. Its main emphasis is on the military 
rather than the political or economic implications of such policies. 
Where national security interests have created the need for the regu
lation and restriction of the movement of goods, information, and 
dollars, the resulting controls and their underlying policies are ex
amined. The attempt here is to contribute both a clarification and an 
evaluation of the difficult problems involved in balancing national 
security interests "With the l Jnited States traditional preference not to 
interfere with the unencumbered flow of goods and capital. 

Political Perspectives: The Cold lf1ar and United States Fo reign 
Policy 

The Truman Doctrine1 articulated the basic principle upon which 
American foreign policy rested for the succeeding two decades: the 

• LLB., 1948, Columbia Law School. Member of the District of Columbia Bar. Partner 
in the firm of Clifford. ,varnke, Glass, Mcllwain & Finney, ,vashington, D.C. ,vhen 
this a!'ticle was written Mr. ,varnke was Assistant Secretary of Defense (International 
Security Affairs). 

•• LLB., 1964, Catholic University of America. Member of the District of Columbia 
Bar. Assistant for Strategic Analysis, Office of the Assistant Secretary of Defense (Inter
national Security Affairs). 

1 The Trui:nan Doctrine, proposed originally as a justification for the economic aid and 
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bipolarization of the i\orthern I-Ie1nisphere into the Com1nunist So

viet Bloc and the \Ve tc1n or Democratic Free '\Vor1d. The So,,iet 

nioc w<1s credited ,\ it h a di~ci pl in~ and u11 it y "hich was bck.ing in the 
Free \\Torld. "ith a dri, c to\\ard world clon1i11ation, and with a ca

pacity for intposing a regirne th:it could neither be overthrown nor 

di, iclecl fru1n Soviet hegcn1on;.:.! Con1n1unist China was viewed as an 
cxten~inn of the Bloc, directed fro111 1Ioscow, .ind adding untold n1an

pn\\ t:r and territo1y to its threat. 
\Vith this e, aluation of a n1onolithic Con11nunist thre~t) the l Jnitecl 

St.Hes de, eloped a foreign policy designed to pro1note the sccurit y 
of the Free "\Vorld, and consisting of three n1ain thrusts: 

(I) Our n1ilitary policy was to create and 1naintain both a local 
and overall n1 ilitary su pcriority, by strengthening ourseh cs ancl our 
a] I ies through , a.rious forms of inili tary assistance, and by the deploy
n1ent of United States forces, ,vhere a United States "presence" w;1s 
necessary, until local ntilitary strength could be de, eloped. 

(2) Our econon1ic policy was to repair war-da1nagecl econo1nies 
and to prmnote the econo1nic gTowth of non-Conununist nations 
through substantial assistance. 

(3) Our political policy called for the fostering of de1nocratic gov
ern1ncnts and institutions in countries not yet under Co1n1nunist dom

ination. This was largely to be achieved through an interaction of 1nil
i tary policy, which deterred aggression from outside, and economic 
pol icy. ·which w,1s designed to limit the possibility of a Con1nn1nist 

military support for Greece and Tmkey thought necessary to counteract the threat of 
Soviet influence in the Eastern Ml'cliterranean and the Middle E.1~t. was maintained on 

the grounds that it was essential to the national security of the United States to piescne 
the integrity of nations ·which wue attempting to resist subjugation by armed minorities 

or by external .1gg1cs.-;ion. See !J3 Co;-.;c. Rvc. 1980-81 (1917) (Add1css by Pt"sident Tru
man before a joillt session nf Con~ress). See generally I-I. DR, KS, IL\RRY S. TRL:\.l \N AND 

11m R1 ss1 '"-S, 19 !5-19,3 al 115---19 (1966) (history and aims o( the Trrnn;in Doct1 inc). The 
i111plc111cnta1ion of this policy was initiated by the G1cck--lmki:.h .\ssistance Act of 1917, 
ch. RI, 61 Stat. 103. \ee note !'5 infrn. 

2 The Heil in Hlockack of l 9 lS, the So, iet atomic test of 1949. and the Ko1 can ,var of 

1950 rcaflinncrl this perception of the Soviet Bloc and made national secmity our primary 
nmcern. Yugosl n ia was considcicd so unicp1e a situation that it needed no reconciliation 

with the a,ccplcd p1inciple of Co111mu11i:-t unity. In fact, the colwsiH~. monolithic nat111c 
of the ( omrnuni)t movement wa:, c,cn codil1cd: 

As a rr.sult of c, idence adduced bcforc ,·a1ious commit tees of the Senate and the 
JTou-;c of Rcprcsentati,cs, the Cong1ess hereby finds that ... [the Soviet Rloc·sl 
<lcvdopn1<·11L ancl it'i p1e~cnt pr.·1 rice, is a \\Orlcl-v,;iclc 1c,olt1lionary 1110,cn1e11l, 
,\h<>8c fHII pm,<: it is ... to c tahlish a Communi~t tot:1lita1ian dictatorship in the 
<Otmt, i,•s tl11 rn1gho11t the wo, Jd through the medium of a wo1 Id-wick Co111mu11ist 
01g:ini,atic,r1. 

Inte111al cc111ity J\<.t of l'l.iO § 2(1). SO lJ.S.C. § 781(1) (1%!). 
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takeover at the polls or through popularly supported insurgency, by 
demonstrating that democratic institutions and govern1nent were 111ore 
conducive to econo1nic developinent.3 

Ec0Nol\11c Por.1cY IMPLEl\IENTATION 

'To achieve its econo1nic policy objectives, the United States has es
tablished and supported several unilateral and 1nultilateral progra1ns, 
through which it has sought to stabilize international 1nonetar) trans
actions, and to provide various fonns of grant and loan assistance. 

The first concrete achieve1nent in post-war econon1ic recovery was 
the Bretton "\Voods International l\Ionetary and Financial Conference 
of July 1944 ·which launched the International l\Ionetary Fund and 
the International Bank for Reconstruction and Developinent.4 

3 For an excellent discussion of the interaction of United States military, economic, and 
political policies during the first decade of the post-war period see \V. RE11 zEL, l\1. KAPLAN 

& C. COBLENZ, UNI1ED STATES FOREIGN POLICY 1945-55 (1956). 
4 Bretton Woods Agreement, July 22, 19-14, enacted in Bretton \\'oocls Agreement Act, 

~2 U.S.C. §§ 286-286(k)(l) (196-1). See generally C. MORC.\N, BRErro:--1 '\\'ooos: CLurs 10 A 

MoNEfARY MYSTERY (1945); 0. PICST, TO\\ARD SrABll lTY OF \\'ORl o ECOl\0.M); DEFENSE 
AND CRITICISM OF TUE BRE'ITON \Vooos ACRT:EMENT (1945); 1 U.S. DEP'T OF $TATE, PUB. No. 
2866, PROCEEDINGS AND DOCUMENTS OF UNITED NATIONS :i\!ONETARY AND fINAl'\CIAL CON
FERENCE('.:! rnls. 19-18); Hearings on Amend111e12l lo the Brcl/on TVoods Agreement Act Be
fore the House Comm. on Banhing and Currency, 87th Cong., 2d Sess. (1962); Heari11g on 
,1me11dment to the Bretton ·woods Agreement Act Before the House Comm. on Banhing 
and Currency, 86th Cong., 1st Sess. (1959); Heari11gs on Brellon Hoods Agreement Act 
Before the House Comm. on Banking and Currency, 79th Cong., 1st Sess. (1945) . 

The International ~lonetary Fund (Il\IF) was designed to promote the free international 
flow of capital, with each member working toward the international conYertibility of 
currency. International Monetary l•~nd Agreement, Dec. 27, 19-15, art. I, 60 Stat. 1401 
(19-16), T.I.A.S. No. 1501, 2 U.N.T.S. 39. See generally H. AuFRICHT, THE INTERNATIONAL 
MONETARY FUND: LEGAL BASES, STRUCTURE, FUNCTIONS (1964); K. GOWDA, INTERNATIONAL 
CuRRENCY PLANS AND EXPA1\SION OF \\'ORLO TRADE (1964); A LAW\ER's GUIDE TO 1NTER
N.\Tl01'\AL BUSINESS TRA:\S.\CTIOl\S 457-71 ('V. SURREY & C. SHAW LOS. 1963); B. TEW, TIIE 
1NT..ERNAT10NAL l\IONETARY FU'\'D: lTS PRESENT ROLE AND FUTURE PROSPECTS (1961); Fawcett, 
Tile lllternational Monetary Fund and lnlemational Law, 40 BRIT. Y.B. INT'L L. 32 (1964); 

Gold, The Interpretation by the International Monetary Fund of its Articles of Agreement, 
3 INT'L & COMP. L.Q. 256 (1954); Gold, The Interpretation by the International Monetary 
Fu11d of its Articles of Agreement II, 16 hT'L & COMP. L.Q. 289 (1967). No SO\ iet Bloc 

country has joined the 11\IF to date. 
The International Bank for Recons.truction and Development (IBRD) initially provided 

low interest, long-tenn loans for selected post-war reconstruction projects. International 
Bank for Reconstruction and Development Agreement, Dec. 27, 1945, 60 Stat. 1440 (1946), 
T.LA.S. No. 1502, 2 U.N.T.S. 134. Today it continues its contributions to inten1ational 
security by making loans on a selecti\e basis to promote economic development. See 
generally IBRD. THE INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT 1916-
1958 at 59-67, 79-81 (1954.); IBRD, THE "\VORLD BANK AND IDA: LOANS AT \VoRK (1965); 
IBRD, TI-IE vVORLD BANK GROUP IN ASIA (1963); IBRD, THE "\VORLD BANK GROUP IN THE 
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The first unilateral economic aid program was the Greek-Turkish 
,\ssistance Act of 1947.5 Then, on June 5, 1947, Secretary of State 
George C. i\farshall announced his plan for United States participa
tion in European econon1ic recovery.° Foreign econo1nic aid in gen
eral, and the European Recovery ProgTan1 in particular, beca1ne a re
ality in Decen1ber of that san1e year with the passage of the Foreign 
.. \id Act of 19'!7.7 

The C urrerzt Prograrn 

\Ve need not recite the successes of the European Recovery Pro
gran1. However, the continuing need to promote another dirnension 
of national security-stability in the developing areas-led the United 
States to continue, rather than terminate, foreign econo1nic assistance 
as a major tool in the implementation of United States foreign policy.8 

Several government reorganizations successively transferred the for-

AMERICAS (1963); IBRD & IDA, '\VoRLD BANK-INTERNATIONAL DEVELOPMENT ASSOCIATION 

ANNt:AL REPORT 1968. 
5 Ch. 81, 61 Stat. 103. This program was prompted largely by the inability of the 

Btitish Government to assist Greece in defending against the attempted Communist 
guerilla takeover, as well as the requests by the Greek and Turkish Governments for 
financial and military assistance in the crisis. The basis of the Truman Doctrine, supra 
note 1, was laid by this situation, in which the preservation of the integrity of these 
nations was considered of importance to the security of the United States. The Act 
appropriated $400 million to carry out its purposes. Greek-Turkish Assistance Act of l 947 
§ 4(b), ch. 81, § 4(b), 61 Stat. 105. 

6 16 DEP'T STATE BULL. 1159-60 (1947). The Marshall Plan provided that the Europeans 
should make and formally enact their own program of reconstruction. The role of the 
United States was to aid in the drafting of this program, and support it by financial and 
other assistance at European request. See id. at 1160. 

The Economic Cooperation Act of 1948 § 104, ch. 169, tit. I , § 104, 62 Stat. 138, estab
lished the Economic Cooperation Administration lo im plemcnt the economic recovery 
effort in Europe. 

7 Ch. 520, 61 Stat. 93-1. The Act provided for immediate aid "urgently needed by the 
peoples of Austria, China, France, and Italy ... to alleviate conditions of hunger an<l 
cold and prevent serious economic retrogression." Id. § 2. The initial overtures at the end 
of ·world \Var II extended to the Soviet Union and the countries of Eastern Europe. The 
Soviet Union, however, refused the U.S. offer of assistance, and used its influence in the 
countties on its western border to induce them to refuse such offers also. \Ve continued 
to offer, and lo supply, large amounts of aid to countries whiLh short years before had 
been our mortal cnemies----Gennany, Italy, and Japan. 

8 \'ery few competent obseners can be found who will deny that Marshall plan 
aid to ·western Europe accomplished two related objectives: (a) on Lhe economic 
sick, it hastened, pc1haps by several )Cars, the n:covery of the Emopcan economy 
from the dc\aslation and disorder caused by the war and laid the foundations for 
an unprcc.edentcd giowlh in p1oduction, income, and t1ade; (b) on the political 
side. it helped to sustain democratic beliefs and institutions in the face of an 
cxtrao1dinaq threat Lo their continued existence, p1e\·cnti11g, in all probability, 
a sW<'<'p of cornnrnnism throughout the continent. 

D. SNIDER, JN-TRODUCflON TO lNTI.RNATIONAL ECONOMICS 575-76 (1958). 
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eign assistance functions of the Economic Cooperation Administra
tion9 to other government agencies.10 Since I 961, these functions, and 

9 Economic Cooperation Act of 1948, ch. 169, tit. I, 62 Stat. 137; see note IO infra. 
lo The following diagram provides a schematic description of the evolution of the 

administration of United States foreign economic assistance: 
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1najor portiuu~ of the Food For Peace Progran1,11 have been perforn1ed 
by the . gcncy for International Developrnent. 1~ 

The Contribution of Private Enterprise 

'1ncstmeuts fron1 both the public and pri,ate sectors have contrib
uted tu stability and progress in the de, eloping areas. Beginning ·with 
the Foreign. ssisrancc .. \ct of 1061,13 CongTess has pro1noted the influx 
of pri,ate iuvestinent capital into the de,eloping nations. 14 

'J'he ~ ct requires the President to encourage and facilitate such p::ir
ticipation by 1naking infurn1ation on investn1e11t opportunities avail
able, negotiating con1111ercial and trade treaties to encourage and facil
itate the flow of private investment, i1nproving the 1nechanis1ns for 
reco\ ering losses resulting· fro1n expropriation, and increasing the 
a1nount of assistance available through private sources.15 The Act also 

11 The Agricultural Trade De\elopment a11d Assistance Act of l 95'1, a:, amended, 7 
U.S.C. §§ 1691-1736 (Supp. III, 1965-1967). The Sccrcta1y of Agricullurc, for example, is 
authorized to coordinate § 406 programs (fan11er-lo-fa1rner Jssistancc," dircclcd toward 
increasing food production and distribution) with the .\gene) for International I)e, clop
lllt:nt, and with the Peace Corps. Food for Peace Act of 1966 § 406, 7 U.S.C. § 1736 (Supp. 
III, 1965-1967). Section 407 of the 1966 Act pro, ided for the establishment of an a1.hisory 
committee composc<l of the Secretaries of State, Treasury, and Agriculture, the Director 
of the Bureau of the Budget, the Administrator of the Agency for International De,elop· 
mcnt, an<.l certain Congressmen, to sun ey '·tJ1e gene1al policies relating to the administra
tion of the .\ct, including the manner of implementing the self-help pro,isions, the uses 
to be made of foreign currencies which accrue in connection with sales for foreign cur
rencies under Title I, the amount of currencies to be resened in sales agreements or loans 
to private industry under § 104(e), rates of exchange, interest rates, and the terms 
under which dollar credit sales are made," and to ad\ise the President with respect to 
these matters. Id. § l 736(a). 

12 1. he . \gency for International Development was estal.>lishecl by Exec. Order 'o. 
10,973, 3 C.F.R. 493 (1959-1963 Comp.)-

1:~ 75 Stat. 424 (codified in scattered sections of 22 U.S.C.). 
11 The Congress of the United States 1ccognizes the , ital role of flee ente1 prise 

in achieving rising levels of production and standa1ds of li,·ing essential to 
economic prog1ess and dc\dopment. Accordingly, it is declared to be the policy 
of the U11itcd Stat<:s to encou1age the efforts of other countries to inc1ease the 
flow of international trade, to foster private initiatiYe and competition ... to 
illl prmc the technical eAiciency of their industry, agriculture, and commerce. 
and to strengthen free labor unions, and to encou1age the conl1ibutio11 of United 
.i.t(Itc.s enterJniscs tou·a1d economic strength of less developed friendly countries, 
th10ugh private trad~ and investment abroad, jJ1ivate jwrticipation in fnograms 
cnrm d 011t under tin~ Act ... and exchange of ideas and technical information 
on the mailers covered by this subsection. 

22 U.S.C. § 2351 (1964) (emphasis added). 
Iii Id. § 2161. The Act also pro, ides that the President &hall take steps to discou1age 

undcsiiablc actions by the host count1ies, including nationali7ation, cxp1op1iatio11 or 
confiscation, and that he shall attempt to uLili,e whcrn:\cr practical.>lc the seniccs of 
United .States private enterprise 011 a cost-plus incentive fee contract basis 

to p1midc ttH" nc<:<),s;i1) skills ro develop and operate a specific project or pro-
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requires the President to assure the equitable participation of small 
businesses in the furnishing of defense commodities and services.10 An 
Office of Small Business has been established to in1ple1nent this provi
sion as related to defense iteins.17 In addition, the Secretary of Defense 
is required to make information regarding Department of Defense 
purchases pursuant to the military assistance progTam available to sup
pliers, especia1ly small, independent enterprises in the lTnited States.18 

The Act contains two additional features which further i1nplen1ent 
the policy of involving private participation in developrnent progran1s. 
The first is the International Private Invest1nent Advisory Council on 
Foreign Aid, which seeks to reco1n1nend particular areas of the aid 
progTam where there is a role for private enterprise, and to involve 
private enterprise in these activities.19 The second is the quite success-

gram of assistance in a less developed friendly country or area in any case in 
which direct private investment is not really encouraged, and provide where 
appropriate for the transfer of equity ownership in such project or program to 
private investors at the earliest feasible time. 

Id. § 235l(b)(8) (Supp. III, 1965-1967). 
16 Insofar as practicable and to the maximum extent consistent with the accom

plishment of the purpose of this chapter, the President shall assist American 
small business to participate equitably in the furnishing of commodities. defense 
articles, and services (including defense services) financed ·with funds made avail
able under this chapter ... (1) by causing to be made an.ilable to suppliers in 
the United States, and particularly to small independent enterprises. information, 
as far in advance as possible, with respect to purchases proposed to be financed 
with such funds; (2) by causing to be made available to prospective purchasers in 
the countries and areas receiving assistance under this Act infom1ation as to such 
commodities, articles, and services financed with such funds. 

Id. §§ 2352(a)(l)-(3) (1964). 
17 Exec. Order No. 10,973, 3 C.F.R 493 (1959-1963 Comp.), places the administration 

of this office under the Department of State. 
18 Foreign Assistance Act of 1961 § 602(c), 22 U.S.C. § 2352(c) (1964). 
19 The Foreign Assistance Act of 1966 § 301(a)(4), 22 U.S.C. § 235l(c) (Supp. III, 1965-

1967), substituted provisions relating to the International Private Investment Advisory 
Council on Foreign Aid for former provisions relating to the Advisory Council on 
Private Enterprise on Foreign Aid. To give this Council the broadest possible business 
representation while keeping its membership at a manageable number, the members, 
since its formation two years ago, have been senior executive officers of associations and 
cooperative groups with widespread and diverse interests. The current members of the 
Council are i\!r. ·w. P. Gullander, President of the National Association of Manufacturers; 
Mr. Clinton Morrison. Vice President and Director of the United States Chamber of 
Commerce; Mr. Alfred Neal, President of the Committee for Economic Development; 
Mr. Robert Norris, President of the National Foreign Trade Council; ?\Ir. Bruce Palmer, 
President of the National Industrial Conference Board; Mr. Ch1istopher Phillips, Presi
dent of the United States Council of the Inte1national Chamber of Commerce. 

The Advisory Council contributed to the recently released "Perkins Report," which 
recommends the 1estructuring of AID into two organizations: a DeYelopment Cooperation 
Fund to manage loan and grant assistance, and an Overseas Investment Corporation to 
handle investment guarantees and promotional activities. The report also advocates a 
separation of military and economic assistance, and the forrner's speedy termination. 
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ful pro1notion of increased investn1ent by the United States private 
sector in the developing nations, through insuring these investments 
against the risks of inconvertibility, expropriation, and y\1ar, revolu
tion, or insurrection. :?o 

tfILITARY POLICY ll\fPLE:-.fENTATION 

After \Vorld \Var II, the lrnited States systematically deployed n1il
itary forces in \Vestern Europe both to deter threatened aggTession by 
the Soviet Bloc, and to lend credence to the announced United States 
con1mitment there. \Vhen Communist aggression occurred in Korea, 
United States forces were n1obilized and deployed there; they remain 
today as evidence of our commitment to the integrity of South Ko
rea.21 

These 1nilitary con1n1itments have evolved to political co1n1nitments 
through four nutltilateral and four bilateral treaties.22 In addition, an
other element of our collective defense policy has been created through 

Report of lhe President's General Advisory Committee on Foreign Assistance Programs, 
Dt:H:lopment Assistance in the 1\ew Administration, Oct. 25, 1968 (published by the 
Committee, ·wash., D.C.). See also The Washington Post, Jan. 10, 1969, § D, at 5, col. I. 

~o Foreign Assistance Act of 1961 §§ 221(b)(l)(A)-(C), 22 U.S.C. §§ 218l(b)(l)(A)-(C) 
(~upp. III, 1965-1967). 

~1 For a discussion of the economic cost of these deployments see text accompanying 
notes 57-76 infra. 

~:! The multilateral treaties are the Southeast Asia Collective Defense Treaty (SEATO), 
Sept. 8. 1954. [1955] 1 U.S.T. 81, T.I.A.S. No. 3170, 209 U.N.T.S. 28 (effective Feb. 19, 
195:,); the Security Treaty (A~ZUS), Sept. I, 1951, [1952] 3 U.S.T. 3420, T.I.A.S. No. 2-193, 
131 U.:'\.T.S. 83 (effecti\e April 29, 1952); the North Atlantic Treaty (1 ATO), April 4, 
1949. 63 Stat. 22·11, T.I.A.S. No. 196·!, 34 U.N.T.S. 243 (effective Aug. 24, 1949); the Inter
American Treaty of Reciprocal Assistance (Rio Treaty), Sept. 2, 1947, 62 Stat. 1681, 
T.I.A.S. i\o. 1838, 21 U.'\1.T.S. 77 (effective Dec. 3, 1948). The bilateral treaties are the 
i\Iulual Defense Assistance \g1cements with Japan, March 8, 1954, (1954) 1 U.S.T. 661, 
T.I.A.S. Ko. 2957 (cffccti\.e May I, 1954), and with the Republic of Korea, Jan. 26, 1950, 
(1950] 1 U.S.T. 137, T.I.A.S. !\o. 2019 (effective Jan. 26, 1950); and the Mutual Defense 
rreatics ,vith the Republic of China, Dec. 2, 195,!, [1955] l U.S.T. 433, T.I.A.S. No. 3178 
(~ffectivc :\farch 3, 1955), and with the Republic of the Philippines, Aug. 30, 1951, [1952] 
3 U.S.T. 3947, T.I.A.S. :r-.:o. 2529 (effective Aug. 27, 1952). 

Additionally, the United ~tates is a close observer o[ the Central Treaty Organization 
(CEl\TO), 233 U.N.T .S. 199 (Baghdad Pact) (effective Feb. 24, 1955), composed of Great 
Britain, Tu1kcy, Iran, and Pakistan, and belongs to the Economic Committee, the Com
mittee to Fight Subversion, and the Military Committee of lhis 01gani1ation. The United 
.States also signed, on March 5, 1959, separate Agreements o[ Cooperation with Iran, [1959] 
1 U.S.T. 314, 'I.J.r\.S. No. 4189, 327 UX.T.S. 277, Pakistan, [1959] l l 1.S.T. 317, T.l.A.S. 
No. 1190. 3~7 U.N.TS. 285, a11d 1111key, [1959] l U.S.T. 320, T.I.A.5. ::\o. 4191, 327 
U.N.T.S. 203. 

84 [Vol. I :77 



NATIONAL SECURITY 

assurances to nations such as Israe12a of a strong, continuing l Tnited 
States interest in maintaining their security. 

1\Iilitary Assistance and Overseas A nns Transfers 

The lasting solution to deterring n1ilitary aggression against an ally 
requires not only the threat of United States military intervention, 
but rather the existence of sufficient deterrent n1ilitary force in that 
ally. Given the weak econo1nic condition of n1any of our allies after 
,vor1d vVar II, these deterrent capabilities could only be developed 
and supported through United States n1ilitary assistance progra1ns. 
Such assistance historically took any one, or a co1nbination of several 
forms: ( 1) grants or loans in direct support of the local defense bud
get; (2) military and technical training to me1nbers of the armed ser
vices; (3) transfer of ownership of military equip1nent on either a 
grant, cash, or credit sales basis; (4) technical assistance on the design, 
development, and production of ite1ns of military equipment. 

The greatest impact of United States policy on international busi
ness transactions occurs in the last two forms, which generally result in 
profit-making opportunities for United States businesses capable of 
providing the needed equip1nent or technical assistance. 

Despite the extent of our military assistance, the United States gov
ernment is not in the business of promoting the exportation of U.S.
made military equip1nent. Transfers of such equipment are subject to 
close scrutiny by the Executive Branch. Final decision to export is not 
made by the Secretary of Defense, but by the Secretary of State, who 
must determine that the proposed transaction both promotes the for
eign policy objectives of the United States and is essential to the secu
rity of the recipient nation. Only after an affirmative determination to 
export does the Department of Defense consider the selection of a sup
plier and the financing of the transaction. 

1\s some foreign governments have demonstrated the ability to pay 
for their purchases, a Foreig11 1Iilitary Sales (F~IS) program'.!4 has 

23 The Foreign Assistance Act of 1968 § 303, 22 U.S.C.A. § 2410 (Supp. 1969), expresses 
the sense of the Congress that the United States should negotiate an agreement with 
Israel for the sale of a sufficient number of supersonic aircraft to provide a deterrent 
adequate to prevent future Arab aggression, and to replace losses suffered by Israel in the 
Six Days \Var of 1967. 

24 The Foreign ~filitary Sales Act, 22 U.S.C.A. §§ 2382, 2392, 2394, 2403, 2751-54, 
2761-64, 2771-77, 2791-93 (Supp. 1969), repealing Foreign Assistance Act of 1961 §§ 521-
524(b)(3), 525, 63-!(g), 640, 22 U.S.C. §§ 2341-2344(b)(3), 2345, 2394(g), 2399(a), amending 

1969] 85 



been establi~hed, resulting in direct govenunent-to-government sales 
of 1nilit::iry harchvare produced, in the n1ain, by United States private 
enterpris<.:s. The flow of n1il itary eq ui pn1ent is not unilateral, however. 
In 1nany cases a large sale of A1nerican hardware to a country has 
been acco111panied by a reciprocal United States purchase of anns or 
equiprnent frorn suppliers in that country. 

Because of the bill ions of dollars spent each year on anns for use 
both by United States forces and through transfer to other countries, 
Departn1ent of Defense procuren1ent policies ha, e a 1najor in1pact on 
n1any seg111ents of the U11itec.l States business con11nunity. These recip
rocal procure1nent arrangen1ents, and their relationship to other Uni
ted States Governrnent policies toward procurernent fro1n private in
dustry, merit some discussion. 

The Buy America Act 

Since the first Buy America Act ,vas passed in 1875,2G the Federal 
Governn1ent has protected dmnestic business interests against foreign 
cmnpetitors when procuring materials for use by the United States 
Go, ernment and its territories. But the policy of the Govenuneut is 
not one of absolute protection. The current Buy America Act26 pro
, ides in part: 

Notwithstanding any other provision of law, and unless the head 
of the department or independent establishment concerned shall 
determine it to be inconsistent with the public interest, or the cost 
to be unreasonable, only such unmanufactured articles, materials, 
and supplies as have been n1ined or produced in the United 
States, and only such manufactured articles, materials, and sup
plies as have been manufactured in the United States substantially 
all from articles, materials, or supplies mined, produced, or manu
factured, as the case may be, in the United States, shall be ac
quired for public use.27 

This provision has been interpreted, 1n part, as follows: 

In accordance with the Buy America Act, the Secretary of De
fen~c [as the head of the Department] has clctern1inecl that where 

Fo1cign Assistance Act of 1961 §§ 622, 632, and 634, 22 U.S.C. §§ 2382, 2392, and 2394 

(1961). 
2;i Act of March 3, 1875 § 2, ch. 133, § 2, 18 Stat. 455. 
!lfi ,\<.t of 1\ larch 3. 1933 §§ 1 3. 11 l .S.C. §§ l0(a)-(c) (196-1). For an attempted clarifica

tion of Congrc sional intent n·ga1rling cc1t,1in of these sections Sl'e Act of Oct. 29, 1919 

§ 633, ,f I C.~.C. § I0(d) (1961). 

27 41 U.S.C. § I0(a) (1961). 
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the following procedures result in the acquisition of foreign end 
products, the acquisition of do1nestic source end p1oducb would 
be (1) unreasonable in cost or (2) inconsistent with the public in
terest.28 

The "following procedures" pro\ ide that, when evaluating a bid fro1n 
a foreign source, the bid is adjusted by adding fifty percent to the bid 
exclusive of duties, or six percent indusi\ c of duties, whichever is 
greater. 20 

Although the initial intent of the Buy A1nerica Act ·was to protect 
United States business from low-cost foreign co1npetition, balance of 
payments factors no,v are prirnary considerations in its administration. 

Because few foreign sources can compete with United States indus
try under the fifty percent bid adjustment handicap, the Depart1nent 
of Defense would place an extren1ely small nu1nber of procurements 
with foreign suppliers without so1ne proYision for waiver of this re
quire1nent. But the Secretary of Defense 1nay wai\'e the Buy America 
requirements when he 'tshall detennine [then1] to be inconsistent with 
public interest." Our overall foreign policy objectives n1ay be best 
served at times if we enter into reciprocal sales arrangements with a 
foreign country. 

Procurement of needed 1nilitary equipment fro1n the United States 
will almost always have an adverse impact on the buyer's foreign ex
change position. The country thus may not ·wish to accept the full 
foreign exchange deficit entailed, even at the risk of compro1nising 
its military capabilities. The purchase may therefore beco1ne contin
gent on the buying country earning the foreign exchange necessary to 
cover the costs of the proposed purchase. Since, as indicated earlier, 
the initial consideration in the proposed transaction is the necessity 
of the increased 111ilitary capability that the proposed purchase will 
create, the United States will consider on a case-by-case basis an "off
set" arrangement. This can enable the buying country to acquire the 
needed equipment by permitting its domestic business enterprises to 
compete ·with United States business enterprises for Department of 

28 32 C.F.R. § 6.104-4(a) (1968). 

29 Id. § 6.l0-J:-4(b). This sub-section contains other provisions which become operative 
when the low domestic bidder is a small business concern, or is in a labor surplus area. 
Id. § 6.104-4 contains the pro\isions relating to the evaluation of bid proposals. For the 
special procedures applicable to Canadian bids see id. § 6.104-4(d). Illustrations of the 
bid evaluation process are given in id. § 6.104·4(c). 
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Defense contracts without the fifty percent penalty of the Buy ~-\1ner

ica Act.311 

To balance the con1pcti11g policies of the Buy A1nerica , \ct, on the 
unc h,n1d, and other national security interests on the other, co1npeti
tion under these offset a1Tangcn1cnts has been ordinarily li1nited to 
Lwenty-fivc percent of the dollar value of sales to the foreign country. 

There is obviously a considerable impact upon both domestic and 
ioreign business e:1ch time a major military sales case involving an off
set is consun1mated. A successfully bidding foreign industry will find 
itself a beneficiary of production man-hours, technology and 1nanage-
1nent benefits, ·with the gTound floor opportunity for follow-on or lo
gistics support procurements. United States industry, on the other 
hand, n1ay find itself in competition with foreign producers who often 
have lower labor costs, certain proprietary and advanced products or 
capabilities not available in the United States, and a desire to pene
trate the American 1narket at , irtually any cost. 

The Changing International Defense Niarhet 

Only a small remnant is left of the United States gTant aid progra1n. 
Foreign military sales for cash or credit now exceed gTant aid by ap
proximately ten to one. l\f ore important, however, is the changing 
character of the international industrial defense complex. Nations fre
quently are no longer satisfied simply to buy arms on a straightfor
\vard sales basis. Even arrangements involving a foreign exchange "off
set" may be inadequate from the viewpoint of many foreign countries, 
whose prime objective is less dependence on the United States, and 
more local production of the military equip1nent. 

The program for the complex l\IALLARD communications syste1n, 
for example, provides for international apportionment of deve1op
rnent and production to negotiated levels. l\Iultinational aircraft and 
equipment progra1ns are becoming 1nore common. Our own A-7 Cor
sair uses British engines. The l\tlain Battle Tank-70 progTam invol\'es 
joint United Stc1tes and Federal Republic of Germany research. deYel
opment, and production. Indeed, the waiver of Buy America Act pro-

ao The foreign bidder must of course comply with all provisions of the Aimed 
Service P1 ornrc-ment Regulations, irl. §§ l.l 00-30.8, and produce items which arc com
pctitI \c as to quality, cost, and dclhtq. The only thing changed by an ''offset" is that 
Buy A111c1 ica Ar.t p1 ovisions arc tcmpo1 a1 ily suspended to enable business enterprises in 
the customer nation to compete with Unitcrl State, lrnsincs, intncsls without financial 

penally. 
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v1s1ons and the creation of "offsets" may represent only a stepping
stone toward a true co1n1non defense 1narket. 

The Conte-Long and Sy1ni11glon A1ne11dments 

In the hearings on appropriations for foreign assistance and related 
agencies for the fiscal year 1968, Congress reviewed the interaction be
tween econon1ic development and military assistance progran1s in var
ious recipient countries.31 Congressional concern was expressed that 
less-developed countries were using both their o·wn resources, and re
sources acquired through several forms of United States aid,32 to ob
tain military items, to the detriment of needed economic refonns. The 
1 esults of this concern were the Conte-Long and Sy1nington A1nend
n1ents to the Foreign Assistance Act of 1967,33 which required the 
withholding of military and/or econo1nic assistance to nations which, 
in the view of the President, ·were unnecessarily diverting their li1n
jted resources to the acquisition of military hardware, or were pur
chasing unnecessary sophisticated weapons systems.34 

This concern resulted prin1arily from the failure of the Department 
of Defense to explain adequately both the policy and implementing 
1nechanism of military assistance, rather than from any basic disagree
ment as to policy objectives between Congress and the Deparunent of 
Defense. These an1endments have forced the Department to be more 
articulate in explaining decision-making in the military assistance area. 

Implementation of these amendments-defining "sophisticated 
weapons," determining when furnishing them is important to national 

31 See, e.g., Hearings on S. 1155 Before the Senate Comm. on Banking and Curren0•, 
90th Cong., 1st Sess. (1967); Hearings on R.R. 6649 Befo1·e the House Comm. on Banking 
and C111Tc11cy, 90th Cong., 1st Sess. (1967). See also 113 CONG. REc. S11,163-78 (daily ed. 
Aug. 8, 1967), SI 1,329-62 (daily ed. Aug. 10, 1967), SI 1,414-28 (daily ed. Aug. 11, 1967). 

32 See, e.g., 114 CONG. REc. H8447-63 (daily ed. Sept. 10, 1968). 
33 Foreign Assistance Act of 1967 § 30l(t)(4), 22 U.S.C. § 2370(s)-(u) (Supp. III, 1965-

1967). 
34 This Act was further amended bv the Foreign Assistance Act of 1968 § 30 I (c), 22 

U.S.C.A. § 2370(v) (Supp. 1969): 
The President is directed to withhold economic a~sistance in an amount equi\'alent 
to the amount spent by any underde,eloped country for the purchase of 
sophisticated weapons srstems, such as missile systems and jet aircraft for military 
purposes from any counu·y, unless the President determines that such purchase or 
acquisition of weapons S)Stcms is important to the national security of the 
United States and reports within thiny days each such detennination to the 
Congress. 

An actual fear of an arms race seems to be the paramount legislative intent behind these 
provisions. See, e.g., 114 CONG. REC. H8457 (daily ed. Sept. 10, l 968) (remarks of Repre
sentative Conte): "the main thrust of the amendment ... was to put a stop to the arms 
race that was building up in South America and in Africa." 
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security, and deciding ·when a country is spending unnecessarily on 
military ite1ns-has been acco1nplished on a ·weapon-by-weapon and 
country-by-counlry basis. 

'TRADE CONTROLS 

It is an inescapable if unfortunate truth that mun1t1ons, 1nilitary 
equipn1ent, and strategic materials are tools of foreign policy.:·H> \Vhile 
anned conflict rernains the final device for the attainment of the ends 
of states, this ·will continue to be true, and the traffic in and control of 
these items will remain of pri1ne concern to strategists of national and 
international security policy. The generally superior natural and tech
nological resources of the United States have placed it in a strong but 
by no means dominant position to influence the flow of munitions, 
military equip1nent, and strategic n1aterials on a world-wide basis. 

The United States uses this position as a tool for achieving security 
objectives in two ways. The first, as already discussed, is through the 
exportation of military assistance and equipment as part of our for
eign assistance program.36 The second use is the 3.ntithesis of the first, 
and involves the imposition of controls on trade in n1ilitary technol
ogy and scarce commodities. Such controls, although necessary to the 
preservation of our national security, have a direct effect on do1ncstic 
business interests, since they preclude otherwise extremely profitable 
international transactions. 

Four congressional enactments currently in force are designed to 
achieve desired controls. The first of these is the Trading With the 
Enemy Act of 1917.37 Its salient features empower the President, dur
ing time of war or any other national e1nergency declared by him to 

(A) investigate, regulate, or prohibit, any transactions in for
eign exchange, transfers of credit or payments between, by, 
through, or to any banking institution, and the importing, export
ing, hoarding, melting, or earmarking of gold or silver coin or 
bullion. currency or securities, and 

(B) investigate, regulate, direct and compel, nullify, void. pre-

~;; See generally Berman & Garson, United States ExfJort Controls-Pa~l. Present, and 

Future, 67 CoLuM. L. REV. 791 (1967); Flynn, Trading with Communi~ls: Use of Foreign 

Trade Objectives, 49 A.B.A.J. 1092 (1963); Haight, United '>talcs Controls ot•er Strategic 

Transactions, 1965 U. JI.L. L.F. 337 (1965); Sommerfield, Trca~ury Rcg11lations Affecting 
1 rade With the Sino-So11iet Bloc and Cuba, 19 Bus. LAW. 861 (1961); Thau, Control of 

£xporls from the U.i:..A., J!) flLS. LAW. 8-15 (1961). 

36 See discus5ion in lcxt accompanying notes 23-~·1 supra. 
37 50 U .S.C. A pp. § § 1-4-1 ( l!J64). 
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vent or prohibit, any acquisition holding, witholding, use, trans
fer, withdrawal, transportation, importation or exportation of, or 
dealing in, or exercising any right, power, or privilege with re
spect to, or tr,u1sactions involving, any property in which any for
eign country or a national the1eof has any interest .... 38 

Under the authority of this Act, the Office of Foreign Assets Con
trol of the Treasury Department30 administers five separate regula
tions.40 

38 Id. § 5(lJ)(l). This prO\ision has been upheld as a Constitutional delegation of 
kgislat,i\e authority. Campbell v. Chase Nat'l Bank, 5 F. Supp. 156 (',.D.NY. 1933), 
appeal dismfased, sub nom., United States v. Campbell, 291 U.S. 686, ce1t. denied, 293 
U .s. 592 (1934). 

39 Exec. Order No. 9193, 3 C.F.R. 1174 (1938-1942 Comp.), delegated this autho1ity 
under the Act to the Secretary of the Treasury. The regulations promulgated under that 
Order, including the creation of the Office of Foreign Assets Control in l 950, are con
tained in 31 C.F.R. §§ 500.101-520.807 (1968). 

Id. §§ 500.505-.539 gives general licenses for certain specified transactions with specified 
countries. \\"here the provisions of an outstanding general license are not applicable, 
the Office of Foreign Assets Control will, upon application, issue a specific license. Such 
a license may be· used to suspend any of the prohibitions in id. §§ 500.801-.808. Applica
tions arc filed on the appropriate form with the Federal Reserve Bank of New York. 
Either that Bank or the Office of Foreign Assets Control may issue specific licenses, 
although the final authority rests with the Office. Id. § 500.801. Those engaging in any 
transactions under the chapter must keep complete records for inspection upon demand 
of the Office. 

All rules and documents for administration of the controls are issued by the Secretary 
of the Treasury upon recommendation of the Director of the Office. Id. § 500.806. Except 
where foreign affairs, nanl, or military functions are involved, or where internal agency 
administration is concerned, the Director will accept written vie,,1s, arguments, or data, 
and he may authori1e oral presentations. lnfomrnl consultations with interested groups 
or persons are to be hekl whereYer possible. 

40 The Foreign Assets Control Regulations, id. §§ 500.101-.809, prevent all dealings by 
United States nationals, United States residents, and American controlled firms abroad, 
with Communist China, North Korea, or North Vietnam unless specifically licensed by the 
Office of Foreign Assets Control. They furthermore place an absolute embargo on im
ports of goods originating in these countries, and prohibit the use in this country, unless 
specificallv authorized, of assets belonging to these countries and to their nationals. 

The Transaction Control Regulations, id. §§ 505.01-.60, prevent United States nationals, 
United States residents, and foreign firms owned or controlled by United States citizens, 
from purchasing or selling, or arranging the purchase or sale of strategic commodities 
located outside the United States for ultimate delivery to Communist countries except 
Yugoslavia. These regulations apply to commodities appearing in the Positive List of 
Controlled Commodities identified with an "A" in the Commerce Department's Com
modity Control List, 15 C.F.R. §§ 399.1-.4 (1968), commodities appearing on the De
partment of State's Munitions Control List, 22 C.F.R. §§ 121.01-.17 (1968), and nuclear 
materials appea1ing on the list of the Atomic Energy Commission. 10 C.F.R. §§ 30.1-.68, 
-!0.1-.90, 50.1-.110, and 70.1-.71 (1968). The Cuban Assets Control Regulations, 31 C.F.R. 
§§ 515.101-.808 (1968), fiist issued in 1963 to replace the Cuban Import Regulations, 27 
Fed. Reg. 1116 (1962), perfo1m the same function with respect to Cuba as do the Foreign 
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Congressional finding~ in the Export Control Act of 194941 state 
that the unrestricted export of strategic (or short-supply) materials 
n1ight adversely affect the don1cstic economy and national security of 
the United Statcs.4 :? Authority was thus gi,en the President to "pro
hibit or curtail the exportation ... of any articles, materials, or sup
plies, including technical data or any other information, except under 
~uch rules and regulations as he shall prescribe."43 

The President delegated his authority to the Secretary of Coin
merce,44 and established the Export Control Review Board,45 ·which 
makes recommendations on export license matters referred to it by 
the Secretary of Commerce. Under this authority, the Office of Export 
Control of the Department of Co1nmerce maintains the Com1nodity 
Control List,46 consisting of son1e 200 pages of specific commodities 

1\ssets Control Regulations in the case of China, 1\orth Ko1ea, and North Vietnam, with 
one notable exception-they do not prohibit American controlled finns abroad from 
selling foreign goods to Cuba or buying foreign goods frorn Cuba. This exception 
primarily recognizes the difficulty of enforcing this prohibition against 111-ms uomiciled 
in countries whose trade regulations do not prohibit trading with Cuba. 

The Rhodesian Transactions Regulations, 31 C.F.R. §§ 525.01-.809 (I 968), were 
promulgated in 1967 by the United States to implement the United Nations embargo 
on trade with Southern Rhodesia. Like the Foreign Assets Control Regulations, these 
prohibitions also apply to American controlled 6.nns abroad. 

The Foreign Funds Control Regulations, id. §§ 520.01-.809, updated in 1966, continue 
,vorld ,var II controls which block financial transactions inrnh ing ce1 lain foreign and 
C"nited States securities by specified European countries and their nationals. These 
securities arc believed to have been stolen during ·world ,var II. 

41 50 U.S.C. App. §§ 2021-32 (196·1). 
4!:! "It was demonstrated by GO\,ernrnent witnesses and concurred in by trade testimony 

that there is increasing need for continued flexible export controls from the viewpoint of 
the national security and our foreign policy." S. REP. No. 31, 81st Cong., 1st Sess. 3 

( 19 t9). 
4:3 50 U.S.C. App. § 2023(a) (Supp. III, 1965-1967). 
H Exec. Order No. 10,915, 3 C.F.R. 473 (1959-1963 Comp.). For prncedurcs issued 

under the Order see 15 C.F.R. §§ 370.1-.11 (1968). 
45 The Board is composed of the Secretary of Commerce, the 'iecretaf) of State, and the 

Secretary of Defense. The Secretary of Commerce, who chairs the Board, mav 1cfer 
specific export license matters to the Boa1d if Lhey involve questions of national seem ity 
or other major policy issues. He is required to refer an) matters to the Boa1d if 1c

quested by another member of the Board 01 the he..id of any other department 01 ;igency 
of the Go\ernment ha\ing an inlerest in the matter. Exec. O1ckr No. 10,915, 3 C.F.R. 473 
(I 959-l 9G3 Comp.). 

4/J l:i C.F.R. § 399.I (1968). The Office of Export Control has the p1incipal task of 
issuing export J cgulations, recei\ ing and granting or den) ing applications fo1 expo it 
licenses, and imcstigating possible ,iolations of the cxpo1t regulations. See generally 
Jk1man i'... (,a1 ,011, .wfna not<' 35 at 806-~M. For the swpc of cxpo1t controls by the 
Commc1c.t: Depa1tnwnt sc<· 15 C.I· .R. §§ ~370.1 -.11 (1%8). 
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subject to export licensing, the groups of countries for which licenses 
are required, and special licensing provisions. 17 

Third, the 1\1 utual Security Act of 19511-18 authorizes the President 
to control "the export and irnport o[ arn1s, amnn1nition, and the i1n
plements of ·war, including technical data relating thereto, other than 
by a United States Govern1nent agency."49 This authority has been 
delegated to the Secretary of State, "·ho consults with various agencies 
in the exercise of this function. 50 The Office of l\1unitions Control in 
the Department of State maintains and publishes the United Stares 
1\Iunitions List,51 consisting of 19 categories of items which are pro
hibited from exportation or i1nportation absent a license fro1n that 
office. 52 

The legislation so far discussed provides for action by the United 
States to protect its security intere~ts through unilateral trade control. 
The fourth legislative vehicle, based on the same policy objectives, is 
the 1\1utual Defense Assistance Control Act of 1951 (Battle Act),5:1 

47 General licenses appear at 15 C.F.R. §§ 371.1-.26 (1968). Delailed procedmes by which 
individual or other validated licenses may be issued upon application to the Office of 
Export Control appear at id. §§ 372.1-.16. 

48 68 Stat. 832 (codified in scattered sections of 22 U .S.C.). Most of the Act was repealed 
by the Foreign Assistance Act of 1961 § 642(a)(2), 22 U.S.C. § 2-101 (1964). 

49 Id. § I934(a) (196..J). 
50 Exec. Order No. 10,973, 3 C.1'".R. 518 (1968). Registration and licensing procedures 

for exportation of munitions appear at 22 C.F.R. §§ 122.01-.05, 123.01-.14 (1968). 
51 22 C.F.R. § 12l.0l (1968). Those wishing to export or import items on the r>.lunitions 

List apply to the Office of l\1unitions Control which is authorized to issue the appropriate 
license. Id. §§ 123.01-.70. 

52 The categories arc designated generally as "arms, amrnunition and implements of 
war." Id. § 121.01. This designation includes all allicles containing classified information, 
and all technical data relating lo the designated articles. For definitions and exemptions 
relating to technical data see id. §§ 125.01-.42. 

The regulations require licenses for shipment of the designated articles to all foreign 
countries, with certain exceptions in the case of Canada. Id. § 123.23. The application 
for a license must specify the country of ultimate destination of the items. Id. § 123.21. 
License applications for Munitions List articles destined for or originating in any of 
sixteen Communist countries will generally be denied. Id. § 123.22. 

53 22 U.S.C. §§ 1611-13 (1964) Under the Act, a Battle Act administrator within the 
Department of State has drawn up two lists of restricted items. The first, designated 
''Title I, Catego11· A," consists of military hardware. The second, "Title I, Category B," 
contains other strategic materials, such as chemicals, scientific instruments, industrial 
equipment, and generating equipment. See DEr·T OF STATE, MUTUAL DEFENSE AssISTAI\CE 
CONTROL Acr OF 1951 (BATTLE Aci'), REP. No. 1 (1952). ·with regard to Category B, lhe 
President is authorized to suspend pro, isions of the Act. \Vilh regard to Category A, and 
Category B where the President has not so determined, no United States military, 
economic or financial assistance of any kind has been gi, en to any nation which permits 
embargoed items to be shipped to any Communist country. Id. at 3i-·13. 
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which provides for 1nulti1ateral activity to control exports of arms and 
strategic tnaterials. 

'-' 

l\1ultilateral control of strategic trade is carried out pri1narily 
through the Consultative Group (CG) and the Coordinating Co1nmit
tee (COCO~I), its pennanent working g1oup.u-1 This CG-COCO~f 
fran1ework has no fonnal treaty or charter governing its operation, 
and is not part of any international organization. Each member-nation 
n1aintains its own national export control lists, separate frorn the in
ternational embargo lists produced by COCO l\I. 55 

In st11n1nary, when the United States Go\'ernment is confronted 
with a trade control issue, the Defense Departn1ent is pri1narily re
sponsible for detennining 1nil itary implications, the State Departn1ent 
for foreign policy irnplications, and the Co1nn1erce and Treasury De
part1nents for economic and fiscal imp1ications.G6 

THE BALANCE OF PAYMENTS PROBLEM 

Although the United States foreign exchange position was largely 
ignored from 1950 to 1966, 57 our balance of pay1nents showed a defi
cit on the government account every year since 1950 except 1957. 58 

This resulted in very large part from our foreign assistance progran1s, 
which have been administered in the main on a grant rather than 

Title II regulations contain a classified list of items em bargocd by agreement with 
other nations. The list was authorized by 22 U.S.C. § 1612 (1964). 

54 The CG preceded Lhc Battle Act, having been established in 1949. Its membership 
includes the United States, United Kingdom, Belgium, Luxembourg, Italy, France, and the 
Netherlands (the original members), plus Canada, Norway, Denmark, ,vest Gem1any, 
Japan, Greece, Portugal, and Turkey. The international embargo lists which COCOM 
produces specify items proscribed from export to the SoYict Union, Albania, Bulgaria, 
Czechoslovakia, East Germany, Hungary, Poland, and Rumania in Europe, and Com
munist China, Outer Mongolia, North Korea, North \'ietnam, and Tibet in Asia. 
S. METZGER, LAW OF L\"TF.RNATIONAL TRADE 1059-93 (I 966). 

55 The COCOM List, which remains classified, includes bolh embargoed items and 
items kept under surveillance for possible addition to the embargo list. See generally id. 

56 See generally DFP'T OF STATE, MUTUAL DEFENSE ASSISTANCE CONTROL ,\er OF 1951 
(BA tTLE Acr), RF.PORT Nos. 1-16 (annual reports to the Congress, 1952 to date). 

57 See Ilynning, Balance-of-Payments Cont1ols by the United States, 2 INT 0

L LAw 400 

(1968). The author states that the N'ational Advisory Council on Intc1nation;:il Financial 
an<l Monetary Problems (NAC) cited in its 1epous to Congress the balance o( payments 
as a problem for the United States only twice in this period and eYcn then confined 
conside1ation of the problem to reprints in the appendices of statemt:nts by P1csidents 
Eis<!nhower and Kennedy. Id. at 417-18. 

G~ J/e11rings on FmPign Ai51\(nnce tJ.nd Relnted Agencies /lp/noj>riations for 1968 Before 
a Subromm. of the Ilouse Com111. on APfnopriations, 90th Cong., 1st Sess., pt. I, at 6 

(1968). 
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loan basis, 59 and our decision to support U nitecl States 1nil itary opera• 
tions abroad with dollars, rather than financing these operations on a 
lend lease or si1nilar basis as in \Vorld w~1r 11.co 

Defense expenditures and receipts (including support of United 

59 To achie\e our post ·world ·war II economic policy objectiH:s, it became necessaq 
to rebuild the economics of non•Communist countries through economic aid. Thc1 e we1 e 
two sources of pressure for providing this aid on a grant rather than loan lia,is: 

Fi1st, many economists apparently did not believe that the aid through loans would be 
cfkcti\·e sinc.:e the r<.:cipient countries would be thus in a continui11g and inc1easi11g 
deficit position with respect to the United States. 

Second, the debtor countries of ,vorld War I had refused to resume payments after the 
European economic collapse in the 1930's. 

The decade of the I 930's ,, as ... rna1ked by e,tensi, e defaults on interest and 
amortization pa~ men ts clue from foreign bonowe1 s. both pli\ ate and go·vem
mental. By 1933, some $3,000 million of foreign dollar bonds were in default, 
representing 37% of toLal issues outstanding, and in 1938, 40% of the issues were 
in default. 

INSTITUTE OF INTERNATIONAL FINA"-CE OF NEW YORK UNl\ ERSITY BULLETIN 1\o. 110 at 
14·15 (1910). 

One obvio11s way to a,oi<l the political and economic problems of debt repayment was 
to administ<:r the aid on a grant basis. Therefore, the Cong1ess required that only SI 
billion of the $4.5 billion appropriated for the first year of the l\farshall Plan be used 
as loans or as guarantees of private investment. Foreign Assistance Act of 1948 § 114(a), 
ch. 169, 62 Stat. 149. 

The total grant aid-military and economic-provided between July I, 1945 and June 
30, 1968, has been approximately $91.5 billion, excluding interest paid on our borrowings 
to finance the programs. H.R. REP. o. 1906, 90th Cong., 2d Sess. 2·3 (1968). The total 
amount of aid provided on a loan or other non·grant basis was'S26.9 billion. Id. at 2. 

France has rccehcd military and economic assistance grants totaling S7 .5 billion. AGENCY 

FOR INTERNATIONAL DEYELOPl\tENT. U.S. O\ERSEAS LOANS AND GRANTS AND ASSISTA?\.CE FROM 

!NTERNAfIONAL ORCANIZATI0. s; OBLIGATIONS AND LOAN AUTHORlZATIONS JULY l, 1945• 
JUNE 30, 1967 at 129 (1968) (Report Prepared for the House Foreign Affairs Committee). 
French reserYes have risen from approximately $0.5 billion in 1949 to S5.5 billion in 
1968, while U.S. reserves have dropped from $24.5 to $11 billion. Hynning, supra note 
57, at 402. It is interesting to note that if we had ghen France loans rather than giants 
under the l\farshall Plan, the United States balance of pa)ments problems of 1968, which 
resulted largely from French demands for gold, would have been significantly diminished. 

60 ,vhen the Vnited States entered ,vorld \Var II, it created lend-lease and reverse lend
lease programs to preclude the foreign exchange problems which would otherwise result. 
Under these programs, there were few transfers of credit or cash between the United 
States and foreign countries. For example, soon after the Reciprocal Aid Agreement was 
signed the United States and Great Britain agreed that 

[a]s large a portion as possible of the articles and sen ices which each Government 
may authorize to be pr°' ided to the other shall be in the form of reciprocal aid 
so that the need of each Government for the currency of the other may be re
duced to a minimum. 

Letter from Lord Halifax, British Ambassador to the United States, to Cordell Hull, 
Secretary of State, Sept. 3, J 942. in E. Srrrn\'IUS, JR., LEND-LEASE 344•46 (1944) (emphasis 
added). These lend-lease arrangements, however, had been terminated when we began 
to deploy our own forces around the world in the late 1940's. From then until the 
present, United States forces deploved overseas have been an automatic guarantee of 
dollar earnings for the host country. 
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States furces oversea~. the n1ilitary assistance programs, receipts fron1 
foreirrn n1ilitary sales, ancl receipts fron1 rei1nburse1nents for logistical 
su pporc of United :'\ :1tions forces and other nations' defense forces) 
which entered the inten1;itional balance of payments sho,;vecl an an
nual average deficit of Sl.8 billion for fiscal years 19Gl through 1967.61 

On the non-n1ilitary side, the loss to the llnitecl States in foreign ex
change fro1n foreign assistance progra1ns ,vas $963 mill ion per year 
through 1964 (1945-1964), and S727 million per year fron1 1965 to 
l 968.6~ 

On the other hand, the private sector-including all factors, such as 
tourism, transporlation, investments, bank credits, etc.-has shown an 
average annual net foreign exchange surplus of so1ne $930 million for 
the years 1958-1968. 63 

Although figures show that our maintenance of troops abroad is 
a major contributor to the balance of payments military deficit, it 
continues to be necessary to our security and the security of our allies 
that we maintain a military presence overseas. Any thoughts we n1ay 
have had about reducing troop deployments in Europe in the near 
future were ended by the Soviet intervention in Czechoslovakia. Since 
North Korea is still a very real threat, we must also maintain our mil
itary presence in South Korea. To do otherwise would be contrary to 
our national objectives. In addition, there is no way to estiinate at this 
time how much longer our presence will be required in Vietnam. Cuts 
in the foreign exchange deficits, therefore, must be accomplished by 
other means. 

In the Private Sector 

In the private sector, action against the total deficit position has 
taken the form of restrictions on foreign lending and investment by 
domestic corporations. The first step was the Interest Equalization 
Tax,61 signed on September 2, 1964, and retroactive to July 18, 1963, 

01 For a complete breakdown of U.S. defense expenditures ard receipts enlering the 
international balance o( payments for fiscal years 1961-1967 see UNITED STATES TREASURY 

DEPARThfENT, ~fAlNTAINI:--.G THE STREl\CTH OF THE UNITED STATES DOLLAR IN A STRONG FREE 

\VORLD ECO"IOMY 148 (1968). 
fl:.! THE INTERNATIONAL ECONOMIC POIICY Ass'N, THE U.S. BALA;\'CE OF PAY7\1ENTS--A 

REAPPRAISAL 1968 at 13 (1%8). This amount includes the ope1ations of AID and its 
predecessor agencies; the Social P1ogress Trnst Fund, managed hy the Inter-American 
Dev<'lopment Rank; lhe P.L. 480 Food for Peace Prog1am; Expo11-Irnport Bank medium
and long-terrn loans; and other U.S. economic programs. 

U:t •18 SURVJ-.Y OF C1 RRT.NT BUSINE.SS 29, 39 (1068). 
64 Interest Equali7alion Tax .\ct of 1963, 26 U.S.C. §§ 491 J-31, 6076, 72-11 (1964). 
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which was designed to reduce demand for United States capital 1n in
dustrialized nations by placing a graduated tax on the United States 
purchaser of a foreign security, and by increasing the interest cost of 
security issues in the Uni Led States to borrowers fi 01n developed 
countries. Th is 1 ed to a sharp rise in other forms of financing, 1nainl y 
bank loans.65 In 1965, the ~\ct ·was further amended to apply to Uni
ted States long-term bank loans and to non-bank credits with 1naturi
ties of one year or 1nore. ou 

I-Iowever, the Act proved to be ineffective by itself as a deterrent to 
increased capital outflow.67 On February 10, 1965, the President an
nounced a "voluntary restraint progTam" in an attempt to further 
limit banking and corporate transfers of funds abroad, appealing to 
approximately 600 United States corporations with overseas opera
tions.68 The response by the banking and business comn1unity was 
good, 69 but the continuing deterioration in our balance of pay1nents 
and the large deficit in the last qnarter of 1967 led to the pron1ulga-

65 45 SURVEY OF CURRENT Busil\ESS 16-17, 20-21 (1965). See gcne,ally BOARD OF GOVERNORS 
OF THE FEDER.AL RESERVE SYSTEM, St,PPLBtEr-.T TO BA:>:KING A"-'D MONETARY STATISTICS (1962); 
Hearings on Brdance of Payments-1965 Before the St1bcomm. on fot'l Finance, Senate 
Comm. on Banking and Currency, 89th Cong., 1st Sess., pt. 2, at 923-25 (1965). 

66 Interest Equalization Tax. Extension Act of 1965, 79 Stat. 954 (codified in scattered 

sections of 26 U .S.C.). 
67 This result was anticipated in testimony before the House '\Va)S and Means Com

mittee. Hearings on the Interest Equalization Tax Before the House Comm. on T1'ays 
and Means, 88th Cong., 1st Sess. 321-43 (1963). Following the 1965 amendment, the Act 
was extended for another two-year period by the Interest Equalization Tax Act of 
1967, 26 U.S.C. §§ 4917, 4931 (Supp. III, 1965-1967), with this comment: 

,vhile the tax has succeeded in moderating the outflow of priYate capital from 
the United States, it has not eliminated it. Such investment has continued at a 
relatively steady letiel. Fm thc1mo1e, di1ect im-cstment by United States firms, 
·which is not covered by the tax, has also continued. The income from the over
seas investments of U.S. indh iduals and corporations rose to an annual rate of 
$5,684 million in the first three quarters of 1966. This is nearly twice the 1960 
le,el. The tax, in con junction with the program of voluntary cooperation, how
e,er, has succeeded in moderating the rate of o,erseas in,estment Lo more sus
tainable ie,els, a result which is beneficial to both the short- and long-term 
balance-of-pa)n1ents position of the United States. 

H.R. REP. No. 68, 90th Cong., 1st Sess. 9 (1967) (emphasis added). 
68 Letter to U.S. firms with substantial foreign ownership from John T. Connor, 

Secretary of Commerce, May 4, 1965, in Hearings on Balance of Payments-1965 Before 
the Subcomm. on Int'l Finance, Senate Comm. on Banking and Currency, 89th Cong., 

1st Sess., pt. 2, at 878 (1965). 
69 Hearings on Balance of Payments-1965 Before the Subcomm. on lnl'l Finance, 

Senate Comm. on Banking and Currency, supra note 68, at 877, 888-89; 48 SURVEY OF 
CURRENT BUSINESS 29, 30 (1968). See also INTERNATIONAL EcONO:\IIC POLICY Ass'N, THE U.S. 
BALANCE OF PAYMENTS-AN APPRAISAL OF U.S. ECONOMIC STRATEGY 88 (1966): "Corporations 
... repatriated by September 1965 almost all of the $588 million in short-term funds they 
had sent abroad during 1964." 
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tion on January I, 1968, of the Foreign Direct Investment Regula• 
tions70 under the authority of the Trading with the Enemy Act.71 

Generally. the Re~ulations prohibit the transfer of capital abroad 
in a1nounts above certain allowable levels established by the Secretary 
of Conunerce, as well as requiring the reduction of liquid foreign 
balances held by foreign investors. Currently, the Regulations apply 
only to investors whose transactions invoh·e a minin1u1n of $1,000,000 
annually, and to investors who directly or indirectly o"n ten percent 
of the total con1bined voting power of a foreign corporation, have a 
right to ten percent of the earnings or profits of a corporation, or can 
direct disposition of ten percent of the assets of a foreign corporation. 
For the purpose of determining the amount of capita] ·which 1nay be 
exported, countries are grouped into three categories, generally based 
upon our foreign policy objectives and security interests.72 

These controls are unpopular both within the Government and 
·without because of the administrative burdens which they impose, 
their obviously restrictive effect upon potential profit-making, and 
their conflict with our basic policy of imposing only minimum restric
tions upon international commercial transactions. They are, however, 
consistent with the currently overriding considerations of maintaining 
our national security by preserving the integrity of the dollar. 

Government Action Against l\1ilitary and Economic Assistance Deficits 

In recognition of the magnitude of the increased balance of pay• 
ments deficit, an ad hoc Balance of Payments Steering Committee in
c.luding the Deputy Secretary of Defense, the Under Secretary of State 
for Political Affairs, and chaired by the Under Secretary of the Treas
ury for Monetary Affairs, was formed to meet on a weekly basis to 
consider possible solutions to the military balance of payments deficit. 
Due to the critical nature of the immediate problem, and the com-

10 Exec. Order No. 11,387, 15 C.F.R. §§ 1000.101-.1301 (1969). 
71 12 U .S.C. §§ 95(a)-(b) (1964). 
72 Countries are divided into Schedule A, B, and C countries. Schedule A countries are 

those designated as less-developed under § 4916 of the Internal Revenue Code. Schedule 
B countries are a special category of developed countries in which it has been determined 
that a high level of capital inflow is essential for th" maintenance of economic growth 
and financial stability; examples arc Australia, Canada, Hong Kong, Japan, and the 
United Kingdom. Schedule C countries are all those not included as Schedule A or B 
countries. The Secretary of Commerce has discretion in transfcring countries from one 
Schedule to another. 15 C.F.R. § 1000.319 (1969). These categorizations are relevant to the 
limitations on tt,lllsfr.r:; of capital which result in a direct investment O\Cr the $1,000,000 
genc1al limitation. Id. § 1000.503. 
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plexity of the overall proble1n, only te1nporary 1neasures could be 
·worked out for fiscal years 1968 and l 9G9. 'These 1neasures involved 
the sale of United States Treasury Bonds to central and private banks 
overseas, principally in the Federal Republic of Gennany, where our 
current annual n1ilita1y expenditures me SSOO 111ill ion.73 Al though the 
bond sales neutrali,ed these e~penditnres by ahnost 70 percent over 
fiscal years 1968 and 1969, 7 l they must be redeerned or renewed in the 
near future and are hence a potential capital outflow. 

We are now searching for long-term solutions. \Ve are working ex
tensively with those countries (especially Gennany) where we n1ain
tain large troop deployments and hence have large balance of pay
ments deficits, to achieve permanent arrangernents ,d1ich will not have 
to be renewed on an annual basis, and which will be economically and 
politically acceptable to each country involved. 

\Ve are abo increasing our foreign 1nilitary sales efforts in those 
countries whose econornies can afford it and where there is a legiti
mate defense need for modernization of the military establishment. 

As indicated earlier, the current Departn1ent of Defense procure-
1nent regulations are also designed to minimize the outflow of United 
States currency (resulting frorn defense expenditures), and to en
courage United States business to 1nake sales of military equipment to 
those countries which have the need. 

Additionally, the nature of our foreign economic and military assis
tance progTams has changed significantly since their inception. They 
have, for example, becorne much s1naller in tenns of total expenditure
dropping from an average of $5.6 billion annually in the period 1949 to 
1957,75 to an estimated gross expenditure of $2.97 billion in fiscal year 
1969. 76 Al though we are now concentrating our foreign aid efforts on 
building viable economies in the less-developed countries, continu
ation of this downward trend seems likely. However, the position of 
the Nixon Administration and the Ninety-First Congress remains to 
be demonstrated. 

73 COMBINED SUBCOMMITTEE OF FOREIGN RELATIONS A1\D AR:'.\1ED SERVICES COMMITTEES, 

90TH CONG., 2D SESS., REPORT ON UNITED STATES TROOPS IN EUROPE 8 Qoint Comm. Print 

1968). 

74 Id. 
75 AGENCY FOR INTERNATIONAL DE\'ELOPMENT, U.S. O\ERSEAS LOANS A:-.D GRANTS AND 

ASSISTANCE FROM INTERNATIONAL ORGAMZATI01\S; OBLIGATI0i:\S AND LOAN AUTHORIZATIONS 

JULY I, 1945-JuNE 30, 1967 at 5 (Foreign Affairs Comm. Print. 1968). 
76 AGENCY FOR lNTERi'IIATI0NAL DEVELOPl\IENT, 90TH CONG., 2D SESS., BACKGROUND MATERIAL 

-FOREIGN ASSISTANCE Acr FISCAL YEAR 1969 at 22-23 (Foreign Affairs Comm. Print 1968). 
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THE '\VoRLD Too.\Y A:--;n PROSPECTS FoR THE FUTURE 

llindsight and Foresight 

Adequate perspecti\'cs of the past-let alone their n1eaning for the 
future-arc dimcult to attain. One thing that can be said with relati,e 
cenainq is Lhat co-existence is possible. Despite the Vietna1n war, ,rhich 
has irn oh ed nut only the United States, but also the Soviets to the ex
tent of their sub~tanti.il n1aterial assistance to 1'\orth Victna1n, So\ iet
~\1ncrican rebtions ha, e remained re1narkably stable and, indeed. the 
two countries h:n-e collaborated 1nore on anns control issues during 
these few years than ever before.Ti Both realize that anns control, given 
today's extren1ely co1nplicated and e-..pe11si\e '\\'eaponry, is not n1erely a 

rnatter of clisannan1ent treaties, which c1assicall1 require agree1nent not 
to use ,reapons already in the inventory, lJut is, 1nore fund:unentally, a 
matter of restraint in the design, develop1nent, procn1 e1nent, and de
ployn1ent of weapons. 

As i1nportant to "\Vestern business inte1ests as to foreign policy 1na.k.
crs is the realization that the Soviet Bloc is not i1n1nune to internal 
schisrn, ideological hostility, rivalry, and even 1nilitary confrontation. 
The latest manifestation of this unrest, the Soviet i1n asion of Czecho
slovakia, leaves the West with the 1najor unresolved issue of whether 
the military efficiency of the Czech invasion is matched by Soviet polit
ical efficiency. Was it a frantic atternpt to change an irreversible trend 
toward loss of Eastern Europe, or was it a reasoned decision by compe
tent leadership willing to pennit liberalization to the extent that it did 
not threaten Soviet control? 

Our current evaluation of Com1nunist China is also very different 
frorn that of even two years ago. Due to the "Great Leap Forward" and 
the ''Cultural Revolution" China's evaluation of her own status must 
also differ. Clearly Com1nunist China has neither en joyed the con
tinued econo1nic development nor assurnecl the role of the natural 
leader of less-developed countries, as once forecast by many.78 

Thus, our security problems not only vary from our perception o( ten 

77 Their dual initiati\c p1oposcd, created. and promoted the I\uclcar :'\on-P1olifc1ation 

T1eaty of 1968. U.N. Doc. A, Rcs.1 23i3 (XXII) (1968). In contrast, the Nudcar Test Ban 

T1l'aly of 1063, Treaty Banning :'\uclcar " 'capons 1c::.ts in the Atmosphc1c, in Outer 
Sp,1c,· and Under ·watcr. ,\ug . .'l. 1903. [196'3] 2 U.S.T. 1313. T.I. \.'-;. No. 5133, •1RO 
U.N.T.S. 13 (cffccli\c Oct. 10, 1963). '\\a5 initi,1Ily the iclca of rhc non-11uclca1 powc1:-. 

78 ~r.e gf'nnally Ilun<h, J~a1l Asia 1orlay, 5o Dr P'T STA r F Il1 1r L. 3'.23 (1967); Bundy, 
Se11cnlee12 Years in En.st A sin, 5G DEP'r SrATF Rt 1.r.. 790 (1%7); Rostow, The Great Transi
tion: Tnsl~s of the First and Ser:onrl Postroar Gf'nerntions, 56 DEP'T ~!ATE BULL. 491 (1967). 
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years ago; they vary in ways we did not foresee. The persisting questions 
are: Do we really see and fully appreciate the ways in which the ,vorld 
has changed, and the changes the future may bring? Do our evaluations 
keep pace with e,ents, and our policies with our evaluations? 

Trends in International Security Factors 

Sorne definite trends and foreign policy objectives affecting our future 
security arrangements and the international aspects of business include: 

(I) A phase-down in United States military and econon1ic assistance, 
and a gradual shift in ernphasis from transfer of weapons and support
ing syste1ns to training, technical assistance, and sale of non-lethal de
fense items. 

(2) A phase-down in the United States military presence O\ erseas. 
This trend will be the result of both the U.S. desire to avoid the role 
of police1nan of the world, and the increasing success of our 1nilitary 
and economic assistance programs in helping recipient countries to 
finance their own defense require1nents. 

(3) l\Iore arms control negotiations and strategic weapons talks, 79 

which, if successful, would result in a reduced e1nphasis on strategic 
weapons systems development, and in improved verification systen1s 
to insure compliance with arms control agree1nents, while avoiding 
to the greatest extent possible a need for on-site inspections. 

The Need for Policy Reassessment 

As indicated earlier, 1nany of the characteristics of the bipolar world 
which were perceived to exist in the late l 940's and l 950's do not 
exist today. l\Iost of our policies toward international business, how
ever, were formulated during that period, so that their general rele
vancy today, and for the future, needs a thorough exa1nination and 
perhaps a thorough overhaul. 

It is doubtful that anyone would seriously contest the essentiality 
to collective defense and security of continued controls over traffic in 
"strategic material"-munitions, materials useful in atomic energy 

79 In June, 1968, the Soviets responded to our long-standing invitation to discuss 
reciprocal restraint in the em plovment of offensive and defensive strategic weapons sys
tems. The invasion of Czechoslovakia delayed the initiation of these talks. but it is hoped 
that events will allow them to proceed. If they proYe successful. the United States 
GoYernment may significant!} reduce the amount of money spent on strategic weapom 
systems, research and development, procurement and deployment. Industries oriented to 
these systems will find it in their own interests to diversify their capabilities and switch 
appropriate portions of their resources to non-military goods and sen ices. 
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progrdn1s, and other 1nilitarily useful inaterials.50 As is currently the 
case, this control 111ti:st extend beyond the connnodity itself to infor-
1nation and technology. 

A n1ajor pol icy issue req uiriug extcnsi vc analysis, however, is the 
degree to whit h we should control n1atcrials which are nonstrategic 
to the econon1ic develop1ne11t of a Conununist country. 1~he policy 
< ,( the Export Control Act is that the President 

shall provide for the denial of any request or application to 
export ... to any nation or cornbination of nations threat
ening the national security of the United States, if the Presi
dent shall detennine that such export 1nakes a significant 
contribution to the 1nilitary or economic jJotential of such 
nation or nations which would prove detrimental lo the na
tional security and welfare of the United States.81 

One can seriously question, for exa1nple, whether Rurnania, Bul
garia, and llungary are currently "threatening the national security 
of the United Slates," and, even if they are so vie·wed, whether con
tribution to the economic potential of these nations is in fact "detri
n1ental to the national security and welfare of the United States." 
On the other hand, can technology made available to these countries 
be kept fron1 the Soviet Union? United States policy makers believe 
that a strong correlation exists between socio-economic developrnent 
and reduction in anned conflict. To the extent that the development 
of economic potential even in Communist countries can be promoted 
through we11-conceived and well-executed trade policies, we may en
hance, rather than detract from, our security. 

Our current policies on foreign investments are the result of the 
foreign exchange deficit. At the point ·when our several progTams 
designed to change this to a foreign exchange surplus beco1ne effective, 

80 A major pi oblcm, of course, is delcrmining what are "militarily useful materials." 
Ce1tain r::1dars, for example, can be used to control ai1po1t traffic or anti-aircraft artillery. 
Some g} rnscopcs can be used in guidance systems in rockets which may be essential to a 
communications satellite p1og1am or an ICB\f program. Copper, essenlial to general 
inclu~ll ial an<l economic de,clopment, is also cssenlial Lo ammunition producLion. 

It i~ doubLful that any but broad outlines can be established in this area. And )Ct, 

paradoxically. such broad guidelines would be very useful. ·when consideiing export 
licrn<.e applications, one would h::ivc to at least consider on an ad hoc basis Lhe country 
imohed, the intended use of the materials, claimed and aclllal, the poc;siblc arnilability 
of the same or c;imil~ir m;ire1ials from outside the United Stales, the slate of technology in 
the particular counl I y, and the impact the propoM d cxporlation would have on that 
technology. 

1;1 50 U.S.C. App. § ~023(:i) (S11pp. III, 1965 1967) (emphasis added). 
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our general preference for free international cornmerce will require 
that we reexamine the investment restrictions with a view to their 
eventual removal. 

The same may be said of the current Buy-A111erica regulations. Al
though our general protectionist attitude goes back to 187 5, 8~ 1nany 
of the existing i1nplen1enting statutes and regulations are founded 
on foreign exchange, rather than protectionist, considerations.83 Re
considerations of these policies, to 1nake them more liberal toward 
foreign bidders, ,vould force United States firms to be n1ore co1n
petitive. The foreign investment and Buy-A1nerica provisions cannot, 
of course, be liberalized to the extent that we retreat into a deficit 
position. 

Potential Implications for International Business 

Over the years the cumulative effect of all of these factors will have 
a major impact on international business. The timing and scope of 
this i1npact depends on the degree to which the factors are accurately 
identified, the degree to which they progress, and in what co111bina
tion. Nevertheless, for corporate executives, their lawyers, and their 
long-range planning staffs, here are some things to consider: 

(I) A major result may be greatly stepped-up exportation of goods, 
services, and technology, and increased opportunities for capital 
investment abroad. This may follow any enhanced East-West detente 
which would pern1it gradual relaxation of export controls. Hopefully, 
we can look forward to increased levels of trade, as well as to a broader 
trading base.84 

(2) As the United States phases down foreign economic assistance 
programs, the private sector ·will experience increasing demands to 
provide both econon1ic and technical assistance to promote additional 
development in those rnany nations which have not yet reached their 
full potential. Not to be forgotten is the fact that economic develop-

s2 Act of March 3, 1875 § 2, ch. 133, § 2, 18 Stat. 455. 
83 See Balance of Payments discussion in text accompanying notes 57-76 supra. 
84 The size of the international market is going to be significant. Before the mandatory 

overseas investment controls were created on Jan. 1, 1968, the National Indust1ial Con
ference Board had estimated that by 1975 the GXP of the non-U.S. ·western \Vorld 
would be $1 trillion, with 25% or $250 billion contributed by branches and subsidiaries 
of U.S. corporations. There is also the high potential of increased involvement in this 
country from the outside. It has been estimated that by I 975, 20% of the United States 
GNP (also estimated at approximately $1 trillion) will be the result of direct or port
folio investment by European and Japanese interests. 
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ment in these countries abo 1neans 1nore co1npetition in domestic and 
international n1Lirkecs, forcing- United States businesses to improved 
efficiency, producti\ity. and salesrnanship. 

(3) Larger international 111:111.ets will have a rnajor irnpact on cor
porate organization and 1nanagen1ent, reinforcing the current trend 
toward 11101 e and larger transnational corporations, with o,;,·nershi p, 
1nanage1nent, and operations of ,vorld-wide proportions. A distinct 
advantage of international scope is that a corporation 1nay 1na:k.e fi
nancing and production arrangements between operations or subsid
iaries in different countries, taking advantage of the policies of differ
ent governments as they are manifested in profit incentives, tax levels 
and structure, export-import controls, and more lucrative market 
areas.85 

Other developrnents may affect international business 111 so1newhat 
less depth: 

(1) Less emphasis on military matters in regional treaty organiza
tions may permit new legal frameworks for international business 
and tariff negotiations. Transnational corporate activities may force 
such new legal frameworks. 

(2) 1Iore resources may be devoted to finding commercial applica
tions of military space technology, military maritirne technology,86 and 
atomic energy. 

85 International operations on this scale tend to indicate the need for centralized control 
at the highest level, and functional rather than regional organizations. See Rose, The 
Rewarding Strategies of Multinationalism, FORTUNE, Sept. 15, 1968, at 100. See generally 
:--; UIONAL bOUSTRIAL CONFERENCE BOARD, THE CHANGil\G ROLE OF THE lNTER:\ATIONAL EX
ECUTIVE, N.\.TION\L INDUSTRIAL CONFERENCE BOARD STUDY ON Bus1l\ESS PoucY, No. 119 
(1966). 

To the extent that a corporation can "choose its forum," there can be a significant 
impact on the forums touched by the decision. The decision to locate or relocate an 
operation in Country A rather than Country B, or to accomplish certain transactions in 
B rather than A, may affect employment, government revenues, exports and imports, the 
foreign exchange, the economic and possibly the political development of both countlies. 
In the c.ase of a small GNP and a Ja1ge operation or transaction, the effects could be sub
stantial and significant. If the reason to locate or relocate was to avoid A's trade control 
regulations, to the extent that the regulations correspond to bona fide defense problems, 
A's security interests would be compromised by the decision. 

86 ·with the rapid growth in marine, especially submarine, technology and the immense 
stratr.gic potential of the ocean, the seabeds, and the deep ocean floor, the security, 
policy, legal, scientific and technological, and entrepreneurial problems presented will 
soon assume immense proportions and importance. The p1oposcd status of international 
law in this a1ct is derived from the 1958 Geneva Con\'ention on the Continental Shelf, 
U.N. Doc. A/CO'-.F. 13/L.55 (1958), which giants a coast:il state sovereign rights for 
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(3) International travel and contacts will burgeon, placing heaYy 
demands upon existing transportation and con11nunication systems, 
and requiring that new ones be developed, financed, installed, and 
operated.87 

The world political climate will, so1neday, permit a gradual liber
alization of current restrictions on foreign business and investn1ent 
activity. Until then the United States must 1nake a greater effort than 
any other country to maintain its security by continually seeking and 
promoting peaceful solutions to international proble1ns. It 1nust do 
th~s because, as former Secretary of Defense Robert ~Ic 1 ~nnara has 
said, the United States has n1ore to lose: It has more political freedom, 
more economic freedom, and more opportunity for more people to 
lead creative and productive lives. The United States has these things, 
in part, through the cooperation of government and business in areas 
of mutual interest and responsibility, including the area of national 

security. 

purposes of exploration and exploitation o[ natural resources mer its continental shelf, 

defined in art. 1 as 
the sea-bc:d and the subsoil of the submaline areas adjacent to the coast but out
side the area of the terlitorial sea, to a depth of 200 metres or, bc)ond that limit, 
to where the depth of the superjacent waters admit of the exploitation of the 
natural resources of the said areas. 

Given the extent of the so,ereign rights created in the cited passage, and the rapid 
rate at which exploration technology is advancing, discussions are continuing to take 
place in the United Nations, the North Atlantic Council, and oLher jurisdictional 
regimes, concerning the use of the seabeds and deep ocean floor beyond the limits of 
present national jurisdiction. Provided that the policy and legal issues can be 1esolved, 
the potentialities of the ocean and in particular the ocean floor pro, ide an increasingly 
attractive opportunity for the infusion of risk capital. 

87 The complexity and high cost of developing and deplo) ing these systems may 
dictate new concepts in governmental and private institutional relationships, similar to 
what has developed in this country with commercial communications satellites. See gen
erally Doyle, Communication Satellites, International Organization for Development and 
Control, 55 CALIF. L. Rev. 431 (1967); Schrader, Communications Satellite Corporation: 
A J>..'ew Experiment in Government and Business, 53 KY. L. REV. 732 (1967); Schwartz, 
Governmentally Appointed Directors in a Private Corporation-The Communications 
Satellite Act of 1962, 79 HARV. L. REV. 350 (1966). 
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EXPANSION OF 1\'1ANUFACTURED IMPORTS 
FllOJ\f THE LESS-DEVELOPED COUNTRIES 

CONSIDERED IN THE LIGHT OF 
PllOPOSALS FOR TARIFF 

PREFERENCES 

ALBERT H. SMALL O 

THE PROPOSAL FOR TARIFF PRE! ERENCES 

The idea of 1naking the world's less-developed countries a major 
source of 1nan ufactured goods exports has been gaining currency in 
world trade circles during recent years. The United 1ations Confer
ence on Trade and Development (UNCTAD)1 concluded its second 
meeting with a resolution reflecting "unanimous agreement in favour 
of the early establishment of a mutually acceptable system of general
ized non-reciprocal and non-discriminatory preferences which would be 
beneficial to the developing countries."2 The title of the resolution, 
Preferential or free entry of exports of manufactures and semi-manu
factures of developing countries to the developed countries, makes it 
clear that the major interest is in processed and manufactured exports. 

• \Vhen this was written, 1Ir. Small was a senior member of the Economics Division 
of the U.S. Tariff Commission, as well as lecturer in International Business at The Ameri
can University. He is presently Director of Arca 3 (Developing Countries) of the Export 
;\Iarkct Identification Program of the Bureau of International Commerce, U.S. Depart
ment of Commc1cc. This article 1cprcscnts his own views and in no way reflects the 
po~ition of any agency of the United States Go\crnment. 

1 The United Nations Conference on T1 ade and Development was established by 
resolution of the U .N. Economic and Social Council and endorsed by the General Assembly 
in 1962. Sa UNITED ?\A I IO:'liS CONFf.RE:-..CE ON TR \DL ,\!\D DE\FLOPMENT, BASIC DocL MJ.::'111S 

ON ITs EsTABLISIIMLNT Mm Acrnnn:s, 1, •1 (1966); ConlO\eL, The Making of UNCTAD, 
l J .,\'.T.L. 2·13 (1967). The first Conference (U~CTAD I) took place in Genc,a in March, 
1061. See UN1n~o N\1101'\S Co:-.FF.RT:NCL ON TRADE ,\:'1/D DEVEIOP:0-Jf.NT, PROCFEDINGS, U.N. 
Doc.. 1·./ CoNF. 46/ 141 (1961) (hereinafler cited as UNCTAD I PROCLED1:s.cs]. The second 

U NCTAD Conference (U~CTAD II) was held in :\'ew Delhi during Fd)l ua1 y and Mai ch, 
1968. See 1 U:--iITf.D ;s;ATIONS Cm,H:RI.NCE ON 1 R.\1)£ AND DL\ELOP:\JFN r, Rt.PORT AND AN
l\1 XFS, U.N. Doc. 'l D/'J7 ( 1068) [hereinafter citccl as 1 l'NCT,\D II REPORT]. 

'.! P1 cferential or F1ce Lntr) of Exports of Manufa1..:turcs and Semi-11anufactures of 
Dneloping Co11ntt ies lo the JJe\'C:lopcd Count rics, L NC I AD Res. 21 (11), 1 UNCTAD 
II RIPOR1 38, u.~. Doc. ·1n;<11 (1968). 
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The "unanimous agreement" won from the United States and other 
leading developed-country delegations3 represented a significant change 
from their policy-1 i1nple1nented through the GAT'T'5 to reduce tariffs 
on a non-discri1ninatory basis in Ln or of Jll trading pJrtners. 

3 The agreement of the dc\dopctl countries at UNCT.\D JI, as expressed in the Report 
of the Special Group of the O1ga11iution for Economic Coope1atio11 and De\elopmcnt 
(OFCD) on Trade with Ue,cloping Countries, U ,'\;. Doc. TD /56 (1968), represented a 
complete about-face for the United Stales. At L'i\C I .\D I the U.S. had opposed ta1 if! 
preferences of any sort. See Hearings on the f ulwe of U.S. Foreign Trade Policy Befo1e 
the Subcornm. on Foreign Economic Policy of the Joirit Economic Committee, 90th Cong., 
1st Sess., vol. I (1967); Solomon, United States Foreign T1ade Policy ancl tile Dl>vdoJ>i11g 
Countries, 57 DEP'T STATE BULL. 180 (1967); s. \\£1NIR \UB, TRAD£ PREFER! :\C[S FOR LI ~s 
DEVELOPI::IJ COUNTRIES: AN A"\ \L\ SIS OF U:-;1 rm ~IAHS Po11c, ( I 96G); Pallet son, Jl'uuld 

Tariff Preferences Help Economic Development?, LLOYDS B•\SK RI:,., .\pril, 1965, at 18. 
At the April, 1967 Summit Conference of American Chiefs of State in Punta dd Este, 

President Johnson announced his go,emment's willrngness to 
consider together possible systems of general nonreciprocal preferential treatment 
for expo1 ts of manufactures and semi-manufactures of the developing countries, 
with a view to improving the condition of the Latin Amelican export u·acle. 

56 DEP'T STATE BuLL. 717 (1967). On t\on:mbcr 20, 1968, the U.S. Ta1iff Commission an-

nounced a research study on 
the probable effects on U.S. trade if the United States and other major trading 
countries were to adopt systems of prde1ential tariff reductions affecting the 
products of less-developed countries. 

1 otice of Study, Probable .Efkcts of Tariff Preferences for Less-Developed Countries, 33 
Fed. Reg. 17,381 (1968). The outgoing administration report on future trade policy, 
submitted by Ambassador William l\L Roth, special representathe for trade negotiations, 
recommends that the United States "continue with other de,clope<l countries to formu
late a system of temporary, generalized trade preferences for the benefit of less-developed 
countries." SPECIAL REPRESENTATIVE FOR TRADE NEGOTIATIONS, REPORT TO THE PRESIDENT ON 
FUTURE UNITED SrATES FOREIGN TRADE POLICY at VII-8 (1969). 

4 The arguments presented by United Stales commentalors for and against tariff 
preferences arc summarized in Pbsniak, Tariff Preferences or Non-Discrimination?, in 
Hearings on the Fut 11re of U.S. Foreign Trade Policy Before the Subcomm. 011 Foreign 
Economic Policy of the Joint Economic Comm., 90th Cong., 1st Sess., Yoi. II. at 458 (1967) 
See generally H. JOIINSON, ECONOMIC POLICIES TO\\'.\RD LESS DE\·ELOPED COUNTRIES 164-206 
(1967); J. PINCUS, TR.\DE, AID, A'\D DEVELOPi\fENT 197-232 (1967); G. PATTERSON, DISCRIM· 
IN.\.TION IN lNTE&'IATIONAL TRADE: THE POLICY ISSUES 1945-1965, at 343-60 (1966); Metzger, 
Developments in the Law and Institutions of International Economic Rtlations: 
UNCTAD, 61 A~r. J. lNT'L L. 756 (1967); Meier, L'NCTAD Proposals for International 
Economic Reform, 19 STAN. L. REV. 1173, 1199-211 (1967). 

a General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A3, T.I.A.S. ~o. 1700, 
55 U.N.T.S. 187 [hereinafter cited as GATT]. The text as cuncntly amended appears at 
3 GENERAL AGREEMENT ON TARIFFS AND TRADE, BASIC INSTRUMENTS AND SELECTED Docu
MENTS [hereinafter GATT, BASIC DocuMENTS] (1958); U.S. DEP

0

T OF STATE, PUB. No. 7182, 
THE GENERAL AGREEMENT ON TARIFFS AND TRADE (Comme1cial Policy Series No. 178, 
1961). For new articles XXXVI-XXX \ III, which outline a framework to facilitate 
expansion of trade and development in the developing countries, see GATT, BASIC 
DocuMENTS, Supp. 13, at 1-11 (1965). No provision was made in these new articles for 
preferential treatment for manufactured goods from de, eloping countries, and GA TT 
maintained an essentially neutral stance on this matter. GATT SECRETARIAT, PREFERENCES 
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rfariff preferences-,, hereby lo,, er tariffs are applied to imports fro1n 
certain countries-are prescntl) iu effect in the United States only for 
in1purts lron1 the Philippines. 0 British Con1111un wealth countries ex
tend preferred t.iriff reel uctions an1ong then1sch es,7 and the European 
Econu1nic Cun1n1unity h.is inherited preterences fonnerly extended 
to French and Italian colonies in Africa."' 

rfhc proposed new preferences would be extended on economic, 
rather tha11 political gTounds, i.e., all countries considered to be "less
de\ cloped"1

' \\'ould receive the1n frorn all developed countries, with out 

A:--o 0IHER Poucy ML\SuRLs 10 SII~1ux1E ExPoRrs OF TJIE Li::ss D.1:.vLLOPLD CouNrru1.s 
(Trade Intdligencc Paper .'.\o. 7, 1966). 

6 Re, iscd United 'itate,;-Pliilippine Trade Agreement, '-icpt. 6, 1955, [195:i] 3 U.S. r. '.!981, 
T.J \.S. No. 3318, 238 L'.~.T.S. 261; ~ee Small, Lend Vs J'o1tr Markets, 3 Co1 t.;M. J. 
\\'ORlD Bus. 67, 72 (1968). Ta1iff p1efcrc11ces wliich we11: lormctly cxlcndcd lo Cuba wc1e 
Slt.~pemkd b) 'icclion •10 I (a) of the Tai ii[ Classi f1calion Act of l 96:!, 19 U .'i.C. § 1861 
(1961). 

7 u'\CT.\D Scc1etariat, The Probkm of Special P1efcrcnccs, U.N. Doc. TD/16/Supp. 1, 
at 7-9 ,1968). 

8 A Eurafric.:an tiading bloc has been established between the Common Market coun
tries and 2~ newly independent Aflican stares. Eighteen joined the Convention o( Asso
ciation Between the European Economic Community and the African and i\lalagas) 
States \ssociated with That Community [Yaounde Convention]. [1964] E.E.C. J.O. 1431, 
l CCH CoM~I. 1IKT. REP. 1j 4281.07 (1965). Preferenlial entry into I· EC markets was 
also granted a fo1mer British colony, Nigeria, by the Agreement Establishing an Associa
tion 1:kLween the European Economic Community and the Republic of Nigeria [Lagos 
.\giecrnent], 5 lNT'L LEc. l\IAT'Ls 828 (1966). Similar accords have been negotiated with 
Uganda, Ken)a and Tanzania. 228 THE ECONOMIST, August 3, 1968, at 61. See Note, Trade 
Preferences for Developing Co11ntries: Options for Ordering lnternalio11al Economic 
aTld Political Relations, 20 ST\N. L. Rev. 1150 (1968). Such preferential schemes arc pro
' iclctl for b) CATT in contravention of its slated philosophy of 111ost-(arn1ecl nation treaL
ment. in:-,ofar as they existed prior to the Agreement. Under Lhe CATT, a1 l. XXV, para. 
5 ad hoc wahers may he granLc:d for p1cfcrence agreements entered into by Contracling 
P,utit..:s. The most impo1tant of lhesc i') the Agreement with Canada Concerning Auto
moti\e P1oducts, Jan. 16, 1965, [1966] l U.S.T. 1372. T.I.A.S. No. 6093. 1 his wai,er is 
found in G.\'JT, B,src DncuMINTS, Supp. l-1, at 37-42, 181-90 (1966). Australia obtained 
,1 wai,·cr for 1hat c.01111t1}·s own <;cJwmc of tariff preferences in fa\or of certain impo1ts 
from dcH~loping cou11t1ies. Id. at 23-31, 162-77. 

n The United Nations c:la,sifies as developed mat ket economics tho:sc of North America, 
\\'c5tcrn Eutopc. Japan, .\ust1 alia and :'.\cw Zealand; as centrally planned cconomic:s rnain
land China. U.S.S.R. and other Eastern European countries; and as ckvcloping count1ics 
I.attn J\mcrica . .-\friLa, :hia (except mainland China and Japan), and Oceania (except 
;\11st1alia and l'\cw I< aland). U.:'.\:. Drr'T OF ECON. & Soc. AFI \JR'), \\ ORT o Eco'l;O\UC 

Sr Rn.,·, ICl67, pt. I, at 16, U.1'. Doc. ST/EC.\/101 (1968). GATT distinguishes three classifi
cations: industrial arc.-1s, eastern trading areas, and non-industrial areas. The term "devel

oping co111111 it " is defined to include all countries in non-industrial areas excepl Aus
tralia, .i'\ew haland and South Africa. CAT f, lNlLR\ \HONAL TRADF. 1966 at 291. For an 

"international trade m11u·pl" of lcss-dc..,dopcd countiics, see note 33 infrn. 
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regard to historic ties.10 Thus, Latin An1crica, which has never benefited 
from tariff preferences, would secure improved access to lJoth United 
States and \Vestern European 111.nkets.11 

Primary commodities,n the traditional exports of Africa, Latin 
A.merica, Southeast Asia, and the :\1iddle East (areas generally con
sidered to be less-developed), have pro\ ed to ha, e , •arious shurtco1nings 
in stin1ulating those economies and accelerating their developn1ent. 
One of the chief reasons for this is the proble1n of "inco1ne and price 
inelasticities." In si1nple language, the concept is that a lower price for 
coffee does little to persuade A1nericans to drink n1ore cups of the 
beverage; and an increase in aYerage per capita income doesn't do 
n1uch to get more people to eat bananas. 

~Ianufactures, on the other hand, are less subject to such price and 
income inelasticities of de1nand. Thus people in the developed coun
tries, where manufactures repre::,ent the greatest part of production, 
have a propensity to purchase additional transistor radios as the price 
drops; or to acquire everything fron1 second cars to second television 
sets a5 family income n1ounts. 

As a result of this differential in the consumption of pri1nary co1n-
1nodities and manufactures. the less-developed countries tend to he 
forced each year, by the reduced relative purchasing po,ver of their ex
ports (in econon1ic parlance the "declining tern1s of trade") to apply 
proportionately n1ore proceeds fro1n export sales to purchases of manu
factured in1ports.13 

10 Existing preferential arrangements would be suspended or absot bed, but it has been 
proposed that beneficiaries o( existing preferences continue to enjoy "at least Liiat access 
which they had in the past while the imports f1 om the beneficiaiic-s of the new system 
could be subject to [al tariff quota." U~CT..\D Secretariat, The Que~tion of the Granting 
and Extension of Preferences in Favour of Developing Countries, U.N. Doc. TD/B/C.2/ 
A.C.l / 7 at 51-57, 62 (1967), reprinted in Hearings on the Future of U.S. Foreign T1nde 
Policv Before the Subromm. 011 Foreign Economic Polic) of the Joint Economic Comm., 
90th Cong., 1st Sess .. vol. I. at 380 (1967). 

11 Solomon, supra note 3, at 82. UKCTAD Secretariat, The Problem of Special Prefer
ences. C.~. Doc. TD/ 16 (1968). 5ee President Johnson's 1eference to the Latin Ameiican 
problem supra note 3. 

12 Primaq commodities may be defined as agricultural and mineral materials exporLed 
with little or no processing. See U!\'CTAD, The Definition of Primary Commodities, 
Semi-\1anufacturcs and Manufactures, U.).;. Doc. TD/ B/C.2 3 (1965). 

13 See Prebisch, Towards a New Trade Policy for Development, 2 UNCTAD I PRo

CI:EDI"\GS 5; Prebisch. Tmcnrds a Global ~trategy of De·l.'elojm1e11t, V.l'\. Doc. TD '3 'Rev. 
1 at 14-16 (1968). 

A second and increasing! y important barrier to ptimary ex port trade is the clcYelopmcnt 
of synthetics which compete with their natural product counte1 parts both in price and 
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Furthennore, less-de\ eloped countries that have sought to expand ex
ports of priniary co111n1oditie- in order to acquire the hard currencies 
needed to irnport n1anufactured goods, have found that the increJsed 
\ ol u111e of expon~ tends to depress the world price level of the one or 
!)C\ eral prin1ary conunodities upon which their econo1nies depend.14 

1-he attempt to stabilize these 111arkets through n1ultilateral arrange
tnent~ an1ong producer and consu1ner countries has led to the develop-
1nent of a few international conunodity agTeenients.15 

.\ growing industrial base is now considered essential to national 
econo1nic gTo,\ th. 1u Granted that less-developed countries face su bst;in
tial deficiencies in the technical competence and capital necessary to 
industrialize, once steps are taken to overcome these deficiencies,17 the 

in tt>chnic:il performance. Ruuber, fibers, an<l katlH:r face this competition, which can 
also become a factor for metals and tirn bcr. 

Furthermore, temperate zone agi icultm al prnducts from the de, eloping countries, 
e.g., sugar, cereals, meat, tobacco, fats and oils. collon, and wool, compete with com
modities producetl in substanlial volun1e in the industiialin·d countries. The GATT has 

ne\'er dealt cffecti\'ely with such agricultural products, with the 1 esulL that competitiYe 
agricultural expo1ts Imm ck,eloping count1ics mc:et ,arious traJc barriers, including 
quantitative import restrictions, price supports for domestic production, and high tariffs. 

H Short-term balance of payments support in the forn1 of special drawing rights in 
the International :Monetary Fund was expanded in 1966 to compensate for short-falls 
in export proceeds. Metzger, supra note 4, at 765; see Il\TERNATI0;-;AL :\IONETARY Ful\D, 
Co:\lPE:-;s.\TORY FI:'-:ANCI~C OF EXPORT FLUCTUATIONS; A SECOND REPORT (1966). The lcss
de, eloped countries have asked for additional assistance to maintain momentum in 
development programs despite decreased commodity earnings. See INTERNATIONAL BANK 
l·OR RECOSSfRIJCTIO'll \'-0 DEVELOPMENT, SUPPLEME,TARY FI'\ \'\CIAr \fEA5LRES: A STUDY 

RFQUESTED BY THE U'.'JITED NATIONS CONFERENCE ON TRADE AND DE\'ELOnIENT-1964, 
at 15-20 (1965). 

15 :\fajor international commodity agreements currently in effect include the In
ternational Coffee.: ,\g1ee111cnt, Sept. 28, 1962, [1963] 2 U.S.T. 1911, T.I.A.S. No. 
5505, 469 U.~.T.S. 169; the Second International Tin Agreement, Sept. 1, 1960, 403 
U.~.T.S. 3; the International Grains Arrangement, July 1, 1968, 58 DEP'T STATE BULL. 
1506 (1968). Agreement was reached on the terms of a five-year International Sugar Agree
rnent in Geneva on Oct. 23, 1968, but the United States and the EEC did not p:1r
ticipatc in the negotiatiom. ~.Y. Times, Oct. 2-t, 1968, at 69, col. 4. 

For a discussion of commodity track and intc1 national efforts to stabilize it, sec, e.g., 
Mct1gc1, J1t/na note 4, at 760-G l; U:':CTAD Secretariat, The DeYelopmcnt of an Inter
national Cornmodit} Poliq, C.~. Doc. TD/ 8 5upp. I (1967); J. PrNcus, C0M!\tODHY 

1'01 ICY A:'liD Eco:-;0:\UC DnEl.01'!\fE:\T (1963); ;\Otc, Internolional Commod1ty .lgrc,•mcnts. 
P11rp()se, Policy , anrl Proccd11re, 31 Gr:o. \V\SJI. L. RH. 784 (1963). 

lll See II. L 1\RY, l.\.fPORTS OF I\fo\'ll1F .\CTURFS FRO:\I LESS DE\'t:LOPJ·D COUNTRIES (1%8). 
conrlemtd in JOIN r EcoN. CoM;-..r., Co\.fr1:No1uM OF STATE\IE'\'.TS SuBMITTED TO SuncoM~l. 

ON FoRr IC~ FCOi'j()i\fJC Por. JCY, 90Tll COi\G., ]S{ S1 ss., JS'illfS AND OuJFCTl\'ES OF U.S. FOREIGN 
TR \DE 1'01 ICY, 21G (1%7); so111 ccs cited, Stt/Jra note 4. 

17 No att<·nipt i~ 11iadc here lo review the worlclwidc cffo1ts on the pa1t of United 
i\'ations ag, ncics and institution-;, fo1 mer colonial powers, the United States A.I.D. 
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new or proposed industrial sector, if it is to be viable, must also be 
assured of a 1narket. "\i\Thereas handicraft iten1s and other p1 oducts 
necessitating low-capital inputs 1nay sun ive nn li1nited do1nestic 1nar
kets, the economies of large-scale capital-intensive production cannot be 
realized in these san1e dornestic n1arkcts because the necessary 1nass 
purchasing· power does not yet exist. The ob jecti \ e of the tariff prefer
ences proposal, therefore, is to secure i1nproved access to nthe1 and 
larger markets at this critical point in the industrialization pi ocess. 
Such access, once achieved, is expected not only to bring hack to the 
pro,<lucer-exporter country the foreign exchange necessary to pay for 
further industrial expansion, but also to enable these newly-exporting 
industries to becon1e efficient low-cost suppliers to an ul ti1nately ex
panding do1nestic n1arket. Thus the "infant" industry argu1nent for 
tariffs18 has been e>..tended, ·with the developed countries in effect lend
ing their markets to the development of industries in the less-developed 
countries.19 

Although less-de, eloped countries are engaged in a 1nultitude of 
efforts designed to spur their econon1ies by increasing their exports to 
other less-developed countries,:!0 trade among less-developed countries 
accounted for only 21 percent of their exports in 1966, while the in
dustrialized countries took 73 percent; the balance (6 percent) went 
to the socialist cent1ally-planned econo111ies.21 Clearly the developed 
countries are and will continue to be major markets for the less-de
veloped, a reality which underlies the desire for tariff preferences.22 

program, and private foundations, to encourage industrial de\'elopment in developing 
count1 ics. 

18 Protection for an infant industry in its early stage of development, according to 
traditional argum<'nts, enables it to grow in a sheltered market to a point where it 
becomes sufficiently competitive to sun ive in world trade after tariff barriers are removed. 
Friech ich List de, eloped this theory in the 19th century. See, e.g., F. LrsT, NATIONAL 
$\ STEM OF POLITIC.\L EC0"\01\IY (1856). 

19 See Small, supra note 6. 
20 Trade policies pursued by national gm ernmcnts of the de, eloping countries which 

bear on this effort include bilateral trade agreements between de\'eloping countries, 
and regional free trade areas and common markets. See, e.g., Stikker, The Role of 
Private Enterprise in ln\'estmcnt and Promotion of Exports in DeYeloping Countries, 
U.N. Doc. TD/35/Rev. 1, at 73 (1968); UNCTAD, Trade Expansion and Economic 
Integiation Among DeYeloping Countries. U.~. Doc. TD/B/ 85 Rev. 1 (1967). For a sum
mary of trends in regional integration, see U.N. DEP'T OF EcoN. & Soc. AFFAIRS, \VORLD 
EcoNO\IIC SuRYEY, 1967, pt. 2, at 18. U.N. Doc. ST /EC \ / 104 (1968). 

21 GATT, INTERNATIONAL TR\DE 1966, at 233 (1967). Howe-rer, one-third of their 
exports of manufactured goods were t1 aded among de, eloping countries. Id. at 55. 

22 Alternative suggestions, summarized in Posniak, supra note 4, which would reprc 
sent partial concessions on the part of OECD countries, include (l) abolition of tariffs 
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Any consideration of the utility of tariff preferences with respect to 
U. ·. rnarkets should begin with an exa1nination of the rates of the U.S. 
tariffs that ,, ould be reduced on a preferential basis. A look at the 
current U. ·. rates reveals that they are at present relatively Io,L The 
chart, ba!:>ecl on data secured in an l 1 • ·cT1\D study prepared during 
the l 9f>i Kenned) Pound tariff negotiations?1 shows the level of U.S. 
tariff,_ appl) ing to a range of products which the less-developed coun
tries are interested in exporting.~ 1 Rates of 0-10 percent acl valorem 
(applied according to the v~due of the iten1) apply to 35 percent of the 
tariff iterns: rates of 11-20 percent acl valorem apply to another 30 per
cent. llates of o, er 40 percent arc in1posed on only one out of ten items . 
. As the chart does not indicate the weight to be attributed to present 
and anticipated trade volume, the true i1npact that could be expected 
frorn ren10, ing 1967 tariffs frorn irnports of manufactured products 
under a preferential S)sle1n cannot be estin1atecl, but the fact that rates 
of 20 percent or under apply to aln1ost two-thirds of the items suggests 
that the advantages of even significant reductions ·will be relatively 
minor. Furthermore, international freight and insurance costs must be 
taken into account, with the result that a moderate reduction in U.S. 
tariffs 1nay become a relatively minimal reduction in the landed cost 
to the in1porter.25 

on tropical products not likely to cause market disruplion in cleYeloped (largely Norlhern 
Hem isphcre) countries; (2) acceleration of the Kennedy Round tariff reductions in favor 
of clcH·loping countries (see note 23 infra); (3) generalized reductions through the GATT 
of jnst those duties 011 manufactured products important to the export trade of the 
clncloping countries (sec note 32 infra); (4) the elimination of the cotton textile quotas 
embodied in the Long-Term Arrangements Regarding International Trade in Cotton 
Tcxrilt>s. done Fcbrua11r 9, 1%2, 13 U.5.T. 2672, T.I.A.S. No. 5240, 471 U.N.T.S. 296. 
\'cc Fr;rnk, .Vew Perspcclil'f!S in Trade and Development, 45 FoR. AFF. 520, 534 (1967) 
(ct it ici,m of the cotlon agreement). Clothing (excluding shoes), cotton and non-colton 
fabrics and othc.r textiles account for 40 percent of total exports of manufactures and 
sellli-manufacturcs hy dt•vcloping countries. Stikkcr, supra note 20. at 68-69. Even if 
preferences a, e gr anted on tlwse products, it is obvious that the quantitative limitations 
inhcn·nt in the Cotton A11angenwnt woulcl limit the export-expansion effect o( prefc1-
enn·s in the majo1 collon sec.tor of lcss-dc\clopcd countries' manufactu1ed exports. 

23 Geneva ( l 967) Protocol to the General Agreement on Tarilis and Tiade, done 
June 30. 1967; entered into force for the United States January l, 1%8; Proclamation 
3822. 3 C.f.R. 98 (I %8); GA fT: LEGAL INSTRUMENTS EMBOD) ING THE Rr:suLT OF THF 

J 9fi t-n7 IR \Df. Co:--;i:.1- RI sci:, H .R. Doc. No. 184, vol. 5. 90th Cong., 1st Sess. (1967). 
~ I \ com pie te anahsis of a\C·1 age tariff lncls o( the major developed countries appears 

in Sc c.i cta1 ~ Cenervl of l ·'\CT \D, The Kennedy Round: Preliminary Evaluation of 
Result s wirh Special Rf'fcn:ncc to IJncloping Countries, U.N. Doc. T0/6 (19G7). The 
.Secs clary (;c•nc.;1 al concl11dcd I hat the Ke1111c:cl) Round ·will ''contribute to a further 
dcclin<" in Lite rclatiw share of dc,f'loping rnunttif''\ in worlcl track." Id. at 4. 

~:; \ t.111/f 1.1lt: nf '..!O fW1<t:11f (Ir/ , 11lou111 1td11eecl to 1c10 tna, 1ep1csenl onl) a 15 
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1967 U.S. TARIFF RATES 

APPLYING TO ITEMS OF INTEREST TO LESS-DEVELOPED COUNTRIES* 

Proportion of tariff items 

40 

.30 
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35 

1 1 

0-10 11-20 21-30 31-40 41-50 51-60 61-70 Over 70 

Ad Valorem range of rates 

*Source of data: Annex B, United Nations Conference on Trade and 
Development "Programme for the Liberalization and Expansion of 
Trade in Manufactures and Semi-Manufactures of Interest to Devel
oping Countries", Geneva, July 4, 1967. Where rate ranges were 
given, three tariff items were assumed, at the extreme values 
and the arithmetic mean. 

Since this list was prepared, moreover, the reductions authorized 
under the Kennedy Round negotiations have begun to take effect. By 
1972 most of the items shown on the chart will have substantially re
duced rates-the bulk of them a full 50 percent below the level in 
effect in 1967. Reinterpreted in this light, it would appear that after 
the Kennedy Round comes into full effect, any further benefit from 

percent cost reduction to the importer when the product reaches the U.S. If $100 equals 
the foreign price of the product, $10 the cost of transportation and ~20 the tariff, the 
pre-reduction cost to the importer would equal $130; the post-reduction cost would be 
$1 JO, or a reduction of about 15 percent. See C.I.F. \'alue of U.S. Imports, U.S. Tariff 
Comm'n Press Release. Feb. 7, 1967. 
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preferential tariff reduction~ on the 1najority of items of export interest 
to the lc:ss-de\ eloped countries will only be of the order of 10 percent 
ad valorern or Jle s. 

On the other hand, n1any rate:s on sen1i-proccssccl 1nanufactures have 
a n1uch greater iinpact on foreign production than their non1inal 
height ,\ ould sugoe~t. If an un pt oce~~ed tropical food product is ad
n1it tcd duty-free to the United States, but a IO pcrccut nd -oaloreni 
tariff is applied when it is i1nponed processed, the effective tariff on 
the proces:sing function niay be as high as 40 percent.20 It has been 
esti1nated that weighted tariff rates increase with the degree of process
ing or n1anufacturing. whether considered in tenns of no1ninal (pub
lished) rates, or of "effective" rates_:!, 'fhe net effect of such a tariff 
structure i:s to discourage the g1 owth of processing industries in less
de, eloped countries. 

The notion that lo,\·ering tariffs pron1otes the expansion of interna
tional trade h:1s been accepted as axio1natic for so 1nany years that Ii ttle 
has been done to verify it through actual trade studies.:!8 That world 
exports ha\c 111ultiplied n1ore than three-fold since ,vorld ,var II
decadc~ during which substantial reductions in the tariffs of the de
\ eloped countries have taken place-has added credence to the idea 
that tariff reductions bring forth substantial trade increases. I Io,veYer, 
unless there is so1ne way of establishing that these trade increases would 
not ha\'e occurred ,rithout tariff reductions, the causal link to the tariff 
reductions can only be conjectured. 

Furthennore, if low tariffs alone could bring forth trade in n1anu
facture~, one would expect the Philippines, having benefited fro1n U.S. 
preferences, to he significantly n1ore industrialized. ~fany African 
countries have long benefited from preferential tariffs into France, 

:!G I or selected ckH•lopcd co11n11 ies, no111inal 1,llcs were found to increase hom 4.6 

percent ad valrncm for Stage 1 goods (kast p10ct'ssccl) to 2'.!.2 percent ad 11rdo1em few 
tage 1 goods (mmt proc~ssed). Effccti\'c rates inuea~t'd horn 22.6 percent ocl valon 111 

for Stage 2 goods to 38..1 percent nrl 11nlrnn11 for Stage 4 goods. UNCT \J) Sec1cta1iat, 
Examination of TariITs on Procl11c.ts of Export Interest to the DC\cloping Count1 ics, 

U.N. Doc. TD/B/C.2/'25, at 6 (1%7). 
::?, See Balasa, Ta1iff l'rotrctio11 i11 l11d11Jt1iol Ccm11t1ics: m1 Evaluatinn, 73 .J. POI.IT. 

Ecos. 573 (19o5): The S1111ctu1c of Protection in tlw Industrial Count1 ies and its Effects 

on the Exports nf Procci;~ed Goods frnm Den·Ioring ::\ations, U.".\. Doc. ·1 D /fi/C.2/36 

(196i); ·11te Effects of the Kennedy Ro1111cl on the E.xp01ts of P1occs~ed Goods from 
Dc,cloping A1cas, U.~. l)oc. ·1 D/fll (19<i8). 

28 S,.;e Krans<·, r nited Stn/r5 1,,, ports and the Tori[/, -19 AM. F.co:-o1. REV. 5·12 (1959); 
Krcinin, l~ffl'Ct nf Tariff ( ha11g, s 011 the J>1 irrs mul Volume of lmJ,olls, 51 AM. ECON. 

R.£,•. 310 (WGI); Small, The L[fcrL of Truifl Ncd11cti011s 011 U.S. Import Volume, 15 
~f.S.U. Br s. 'l Ol'Jrs •13 (l~IG7). 
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and, more recently, into the Conunon i\1arket; but n1ost of the1n export 
few if any manufactured goods.29 

The faith that tariff reductions will auto1natically increase trade 1nay 
be based on the ''transaction approach" to interpreting international 
trade, which posLulates that all that is necessary is to 1nake one of the 
cost elements of trade lo-wer-in this case the tariff-and traders will 
take full advantage of the possible saving. 

But those actually involved in international trade frequently operate 
under what 1night be called the "enterprise approach." 'I hey view trade 
not as an isolated or unconnected set of transact ions, uut as the cult iva
tion of business connections between sources and n1a1 kets fur the 
creation of continuing and profitable business. 'Thus, an in1purLer who 
now purchases an iteru from a Western European country is unlikely 
to shift to an .,African or Asian country solely because his landed cost 
would be slightly lower. What is the quality of the new product? ,vill 
its market appeal be at least equal to the one which he is now i1nport
ing? "\Vill it be packaged and packed properly? \Vill it be delivered on 
ti1ne? And- most important of all-can this source be relied upon year 
after }ear in the way the i1nporter has probably con1e to depend on 
his current source? 

REPORT OF A SURVEY OF AMERICAN IMPORTERS 

It was to answer some of these basic questions relating Lo the i1nport 
of manufactures from less-developed countries that a survey30 was con
ducted among representative American in1porters . . An effort ·was made 
to include among the respondents specialized as ·well as wide-line im
porters of manufactured goods. Textile imports were not emphasi,ed 
because of the special problems stemming from international limi
tations on trade under the Long Term Arrangement for Cotton 
Textiles.31 Those surveyed ranged from import £inns employing less 

29 Philippine expo1 ts of manufactures in 1963 represented less than 5 percent of that 
country's total exports. U.S. DEP'T OF COMMERCE, A MARKET FOR U.S. PRODUCTS IN THE 

PHILIPPINES 75 (1964). Manufacturing was the source of 8 percent of gross domestic 
product in 15 African count ties in 1965 (excluding South Africa), ianging from 3 percent 
(Libya) to 19 percent (Southern Rhodesia). U.S. DEP'T OF COMMERCE, OVERSEAS BUSINESS 

REPORTS 13 (April 1968). 
30 Rather than attempt a quantitative study it was felt that an open-ended approach 

would encourage the optimum response. The questionnaire, thuefore, asked importers 
simply for expressions of opinion on the extent to which ,arious problems had impeded 
the sale of manufactured products from the kss-dcveloped countries, and for "success 
stories" from their own experience. 

81 After clothing and textile products, which account for 40 percent of exports of 
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than ten people to those cn1ploying- hundreds, as well as "n1ass 1ner
( handi ing" i1nporters uch as department stores, variety chains, and 
1na il-onler house~. A few respondents are locally based subsidiaries of 
parent coinpanie in other de\eloped countries. but son1e of these also 
in1pon frun1 independent sources. ·rhe irnporters ,\'ere asked. in effect: 
\ ~su111ing that preferential tariff reel uctions are inaugurated for the 

benefit of in1ports ot 1nanufacturcd goods frmn the less-developed 
<. ountries-on the basis of your experience to elate, w!tat other factors 
111ight either pro1note or i1npede the de\'elop1ncnt of such irnports?=!:! 

I. An Inteowtional Trade ConcejJ! of "Less-Developed Country" 

There is no single list of the "less-developed" countries on which 
everybody agrees. Comn1only they 1nay be considered as the countries 
of Latin An1eric1, the 1car East, Africa and South Asia,33 and this W3.S 

the grouping 1nentioned in the survey questionnaire. Saine lists of less
de\ eloped countries include such European countries as Yugoslavia, 
Greece. Turkey, Spain and Portugal, ,..-hile such relatiYely advanced 
areas as Hong Kong and Israel may be excluded.34 Various statistical 
n1easures, such as per capita income, or percentage of gross national 
product derived from manufacturing, can be used to denote devclop-
1nent. In many respects, the difference between countries generally 
refen·ecl to as "less-developed" is greater, at least proportionately, than 
the difference benveen s01ne of the more advanced less-developed coun
tries and some of the de,·eloped countries.:l5 

manufactures, the next most important expo1 ts to <leH·loping counnies are p1ccious 

tones (i.6 percent), worked timber and furniture (5.9 pc1ccnt) a11<l lllanuf::ictu1cs of 
metal (5. 1 percent). l he balance includes inorganic and organic chemical products, 

medical and pharmaceutical pi oducts, essential oils, perfume and (he ba.,e-;, manufac

tured fcrtilize1 s , skins. genc1 a ling machines other than electric, telecommunication 
t quip111<.:nt, boats and other craft, shoes, pi ams, toys, and games. See Stil._ker, supra 
note 20, al 68-6'l. 

:i:: rn all, 300 li1ms. cl1awn fiom the 1967 published membership list of the '\.ttional 
Council of \mt iican l1np01 tcrs. Inc., we1e contatlcd. Th1ouglt a combination of mailed 

quc tionnairc and telephone follow-up. 127 1esponscs were seemed. <;ince no attempt 

was made, th1011gh the achancc use of directory listings, to limit the inqui1 y to firms 

importing from the ks -dc\'clopcd countries, only about half of the 1c!-ponde1ns (6~) 
were found to be doing so at the time of the survc). Anal)sis of w1 it ten and tdephone 
JC)pons<'s indicate that bias in non-response is unlikely. 

33 See nnte 9 supra. 
n-1 In 1967, for cxalllple, p1•r capita income in Yugosla,ia was tiO, b11t 16 percent 

of g1oss domestic product (GDP) originated in manufacturing. while in Js1al'l, whe1e only 

2i pc1 cent of CDP 01 igi11ated in manufactu1 ing. per capita income \\ a~ a H:lati,ely 

liigh ~1,130. Srr l NCJ'\D c·c1c·1ariat, 'Jhc P1obk111 of Identifying the Lt'ast Dc,eloped 

t\111011g tlw 1Jc\t'lopi11g ( <>1111ll i1•s. U.N. Doc. TD/ 17 /Supp. I (l9G8). 

36 Pei capira mwm, among tho<' wun11 ics genc1 ally cowidcrcd "clc\'cloped" ranges 
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To a particular importer, on the otht1 hand, the concept of "de
veloped" and "less-developed" appears to depend priruarily upon the 
effectiveness of any given exporting country as a trading counterpart. 
Hong Kong now boasts a degree of industrial developrnent that ap
proaches Japan's with respect to the exports of certain types of products 
to the United States. l\Iany importers responding to the survey were 
explicit in their recognition of the achieve1nents in recent years of 
Taiwan and Korea as improved sources of 1nany types of exports. Even 
more striking illustrations of development are indicated by irnporters 
of metal products from Brazil, and of food products from Central A1ner
ica. To these importers, their sources are on a par with those in de
veloped countries. 

2. Reluctance to Substitute for Existing Import Sources 

11ost of the importers who are not presently buying fro1n the less
developed countries give no specific reasons for not doing so. A few, 
however, qualify their response by saying they are not now interested
im ply1ng an intention to watch developn1ents, and expand their sources 
·when they are convinced that suitable suppliers in the less-developed 
countries can be found. Some firms state that they are satisfied with 
their present sources-or, more thoughtfully, that they prefer to con
centrate their efforts on developing these sources to a gTeater degree. 
Two state that they are simply distributive branches for the products 
of foreign finns in developed countries and one food importer is 
clearly a "one-product one-country" specialist. Son1e firms indicate 
that they really have not tried to develop sources in the less-developed 
countries, but several firms state that they have tried, and the cost of 
locating and developing new suppliers of merchandise in less-developed 
countrjes was not commensurate with their prospects for long-range 
returns. 

The n1ost commonly expressed reason for not importing from less
developed countries is that the importer's line cannot be supplied from 
an)'"\vhere other than from ,vestern Europe or perhaps Japan. Some
times the problem is stated in general terms, e.g., that ethnically most 
of the American population is accustomed to British and European 
products, so that markets exist for Sw·edish crystal, for example, to a 

widely from less than $1000 per annum in Italy to over $3000 in the United Slates, 
whereas the range among countries typically considered less-developed is only from 
$1,130 per annum in Israel to less than $100 in many Asian and African countries. See 

INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT, ,voRLD BANK ATLAS, 1967. 
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degree that will never be achieved for African ·woodcarvings. i\fore 
often the specific type of i1npon-such as scientific apparatus or alloy 
1netals-is said to be available only fron1 developed-country suppliers. 
In one instance .. a respondent says that there is "little if any n1arket" 
for in1purts of his t) pe of product frorn less-de\·eloped countries; yet 
another 1·cspondent is engaged in the business of importing a very 
si1nilar product iro1n a less-developed country. 

~L Lack of Technical Sophistication 

Although an importer of such obviously sophisticated products as 
professional instruments is likely to be unable to find a supplier in a 
less-de\ eloped country, even simple products n1ay present problems. 
Says one in1porter of basic hardware ite1ns: 

The main problem, as we see it, is an inability to make the iten1 
at all. 

Certain types of production equipment do not yet exist in the less
deYeloped countries; a major installation like a petroche1nical com
plex may be out of the question for most such countries, because a good 
part of the investment is indivisible, i.e., the entire complex must be 
constructed in order to achieve economical costs for any one of its 
principal products. 

4. Quality Maintenance 

If, on the other hand, a given item is beiug produced for export in 
a less-developed country, quality maintenance appears to be a serious 
barrier to increasing imports. The point is raised frequently by im
porters that deliveries do not match samples. An i1nporter of processed 
foods says that quality is basically a function of the level of "business 
morality," in1plying that quality cannot improve until exporters in 
less-developed countries have the will as well as the ability. tiore often, 
however, the comrnent seems to relate to the problem of achieYing pro
duction efiiciency. To a certain extent, this is due to the primitive 
equip1nent available; but it may also be a function of high tariffs and 
restrictive import policies which now protect the home markets of 
many of the less-developed countries. Speaking about one of the more 
advanced of these countries, an importer of house,vares says: 

118 

[rf]he foctoi ics have no problem at all in selling all their produc
tion in the home market. For this reason, the factories do not see 
any < au~c to make any special effort to maintain a high quality 
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level. They could sell easily whatever they produced ·without hav
ing to bother about careful quality control. This being the situa
tion, it is quite unrealistic to expect a factory to p1 oduce n1crchan
dise at a rather low quality level for the domestic n1arket during 
certain hours of the day and to expect the same ·workn1en to pro
duce a better quality for a more demanding export 1narket during 
the remaining hours of the day. 

An importer of novelties suggests that some of the sources in less-de
veloped countries hope that advantageous prices ,rill co1npensate for 
the quality level they seen1 unable to achieve. 

Another theme related to quality en1erges from the co1nments of sev• 
eral importers. They feel that the supplier in the less-developed coun
tries fails to appreciate the necessity for consistency. A depart1nent 
store expresses the dual nature of the problem as a "quality level gen
erally low and poorly maintained.'' Says an importer of decorative 
furnishings: 

vVe are always teaching [our suppliers] the reasons why when we 
reorder s01nething we must have it exactly as sa1nple and not just 
the way they want to ship it even if they think they have made 
an improve1nent. 

Fear of quality problems in i1nporting from less-developed countries 
is probably a problen1 in itself: l\lany importers have never really tried 
to develop less-developed country sources because of their concern 
about possible quality proble1ns. Says an importer of specialty textiles, 
"Quality control on imports from less-developed countries would scare 
me to death.'' An importer of metal products refers to the inability of 
potential less-developed country suppliers to keep consistent quality 
levels even in small sample shipments. 

Quality standards that domestic manufacturers or developed-country 
exporters take for granted may present insuperable problems for a 
supplier in a less-developed country. A l\1exican supplier, for example, 
found a 1 / 8th inch tolerance too limited to maintain. Accordingly, the 
business had to be shifted to Hong Kong and Japan. 

5. Designing Products for the American [\Iarket 

Importers express an optimistic viewpoint with regard to the design 
of products for the American market. 

Comment has already been made concerning the acceptable quality 
levels in many less-developed countries in comparison with the demands 
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of the American 111arket. In addition, the type of product used in the 
local n1arket is frequently not usable in the United States, and the 
inexperienced exporter 1nay not undcrsLancl ch is.=~0 An i111 porter of 
n1etal products state::, it in this way: 

1~lic ba!)ic p1oblem is that the exporter expects to 1nauufacture a 
p1oducl which i:s acceptable in his own market, and to ship the 
identical thing to this country where he e;,..pects the sa1ne l) pe of 
con~un1er acceptance as he gets at h01ne. 

In the opinion of many importers questioned in the sur\'ey, designing 
products for the U.S. rnarkets appears to be much less of a barrier than 
is con1monly believed. Comments on this point suggest the kinds of so
lutions that have been worked out: 

If a giYen iten1 is well priced but of slightly improper design, im
porters, as in our case, will guide the manufacturer ... so that 
necessary design changes can be accomplished. (leisure goods im
porter) 

[The foreign supplier is] eager to adopt and develop new 1ner
chandise at our request. (department store) 

'\Ve do our own designing. (footwear and textile importers) 

At the beginning all we can expect is that they will make things 
to our specifications ... a reasonable success story is Spain . 
( art goods importer) 

The designs which they had available were quite unoriginal and 
unusable for us. However, I was willing to supply designs by an 
American industrial designer. (housewares importer) 

Designing for this market must come fro1n here ... A1nerican in
dustries (have] subcontracting done fo1lo-wing exact procedures laid 
down in the United Stales. (industrial-component importer) 

The large number of importers in the survey who do their own de
signing suggests that successful importers of n1anufactured products 
fro1n the less-developed countries typically take this approach to the 
design problem. Furthermore, \\ here this is not the case, as an importer 
of decorative furnishings points out, sales "could be doubled or tripled" 
if his su pp1iers could only be persuaded to redesign according to his 
own spcci fications. One importer offers the obvious qualification: the 
prospective volume must be large enough to persuade the foreign sup
plier to undertake the redesign desired. 

:rn See Stikkn, supra note 20, at 81. 
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The fact that the designing is done by the importer is not necessarily 
a criticism of the exporters. The aLility to follow successfully the de
tailed instructions of the American i1nporter indicates a high degree 
of adaptability. The exporter's ingenuity is so1netin1es de1nonstrated in 
other ways, such as in creative uses of native 1naterials to substitute for 
more conventional ones not locally available. Lacking lu1nber, a Latin 
American exporter developed a top-quality crate fro1n substitute ma
terials in his own country. 

6. Packaging and Packing 

In addition to an almost unanimous emphasis on the problem of 
maintaining design and consistently adequate quality of product, U.S. 
importers who answered the questionnaire are alrnost as 1nuch con
cerned with one other closely-related element: packaging and packing. 

Requirements for packaging and packing, of course, vary with the 
product. Consumer goods may require either attractive or durable 
packaging of individual iten1s and careful packing to prevent damage 
in international shipment; on the other hand, packaging and packing 
requirements for bulk products used by industry 1nay be simple or 
indeed non-existent. 

Packaging may, like product quality, be subject to stringent require
ments for acceptance in U.S. markets. An improperly-filled bottle of 
alcoholic beverages n1ay run afoul of state or federal laws even before 
having a chance of being rejected by the consumer. 

Adequate packaging is often a question of the availability of ma
terials-papers and paper boards, for example-and production facili
ties, such as printing. The difficulty of securing adequate cartons is 
particularly underscored in the survey. One importer is anxious to buy 
excellent products in his line from Southeast Asia but cannot for want 
of adequate packaging. He co1nments: 

This is the big success story in Japan. Packing schools needed in 
many areas-a great idea for an A.I.D. project. 

Imported products can be repackaged in this country, of course. 
But with intense competition for certain types of products in the 
American market, repackaging, in the words of a novelty-product im~ 
porter, simply ''puts the item out of line price-wise." 

In sun1, packaging and packing appear again and again in i1nporters' 
comments as the missed opportunities for the expansion of trade. To 
a certain extent, as mentioned, this is due to the lack of materials and 
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facilities. But the pervasi, e co1n1nent appears that Iess-de\eloped coun
try exporters ha\ e not realized the in1 portance of packing and packag
ing. An i1n porter of personal accessories points out how conscious (and 
dernanding) 1\1ncrica11:, are of packaging because of their own great 
strides in this field. 1\ chain store says less-de\'eloped countr) suppliers 
do not realize how 1nuch poor packing and packaging have impeded 
sales. A borne furnishings importer says: 

[\V]e feel packaging and packing are vitally important and that they 
are considered a n1inor factor by the shipper. As a result, serious 
problems arise because of failure to pack correctly, and our posi
tion as a kind of conve1or belt between manufacturer and retailer 
has become seriously com promised. 

7. Exporter-Importer RelationshijJs 

On a different level, exporter-importer relationships are a continuing 
problem in imports of manufactured products from the less-developed 
countries, where exporters often display little knowledge of the long
term relationships they need to establish for satisfactory export growth. 
A number of comments relate to the selection of an importer in the 
developed country. 

Importer criticisms on this score come in two-perhaps contradic
tory-forms. Several importers point out that the exporter in a less
developed country has no understanding of the vastness of the U.S. 
market. Accordingly, he may select a single importer, and consequently 
lose out on a major share of his marketing opportunities. 

But the more common complaint is that the exporter displays no 
loyalty to the importer he selects. Says an importer of food specialties: 

[ A Jny inquiries that they receive, they send their quotations 
whether such inquiry is from small jobbers or retailers or even 
private individuals. 

This ciuestion is particularly pointed with respect to pnc1ng. When 
asked to specify whether they have pricing problems ·with their sup
pliers, importers comn1ent repeatedly on the failure of exporters to 
di<5tinguish between one leYel of distribution and another, i.e., the 
quoting of uniform prices without regard to suc:h questions as the 
eco11on1y of larger orders. As stated by an iJnporter of leisure products, 
"An importer cannot compete with his own supplier!' An in1porter of 
personal accessories points out th;it when an overseas supplier sells to 
different channels of disu ibution at the sc11ne price-"very often ir-
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respective of the quantities involved"- the large-quantity importer who 
pressures for a more advantageous price in self-defense may find the 
result of such price bargaining to be substantial losses of quality. 

8. Promotion 

Price is of more than usual importance in the pron1otion of 1nanu
factured imports from the less-developed countries. ,Vhile major 
branded types of European and Japanese imports are often heavily 
advertised and otherwise promoted through the cooperative efforts of 
the foreign suppliers and the U.S. importers, the sole responsibility 
for promotion of products from the less-developed countries appears to 
be carried by their importers here. vVhile these promotional efforts may 
not involve major advertising campaigns, the expense in proportion to 
the sales volume can be quite impressive. 

9. Legal Formalities of International Trade 

T'he comment has often been made that international trade is a 
highly specialized business, that documentation, shipping arrangements 
and financing formalities are no field for the uninitiated.37 Importers 
were asked whether in their experience these technicalities were a 
substantial impediment to expanding imports of n1anufactured prod
ucts from the less-developed countries. Almost ·without exception they 
reply that the technicalities of international trade are a minor problem. 
Some of the comments follow: 

Traders can be found who will do all of this. (industrial importer) 

There are generally available a number of commission/shipping 
agents [confirming houses] from which an importer can choose. 
(leisure goods importer) 

Most of the firms with whom we deal ... are reasonably conversant 
with ... shipping, insurance, documentation, etc. This has posed 
little or no problem. (processed foods importer) 

If the product that is wanted [ can be found] at the right price ... 
someone can be found to do the rest of the work. (chain retailer) 

In general, importers felt that the expertise which exists in less-de
veloped countries as a result of experience gained in the export of 
ra,v materials can furnish the know-how for handling the mechanics of 
the new exports of manufactured goods. 

37 Id. at 80. 
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'1 he preceding should nut be construed a:s indicating unanin1ous 

agrce111ent that the technicalities a1 e ,\·ithout in1portance to the expan
sion ot the t1aclt: in 1nanu[acturcd goods. 1\ footwear in1porter points 

out that s.tles ;ire n1ade de pite technical iuexperiencc, but that such 

inexpc-ric11< e re:sult · in slowed sales as well ;1s increased handling costs. 
Sorne iinportcrs call attention to free services ~l\ ailable in the exporting 
countries 11'0111 IJanks, chan1bcrs uf con11uerce, :-incl go\'ernn1ent trade
pron1ntio11 groups, al though t\\ o co1nn1en ts ,rere critical of ·what ,vere 

considered ill-planned governn1ental pro1notional efforts. AclYerse 
con1ment ,\·as also 1nade of efforts on the part of s1naller n1anufacturers 

to handle their own exporting, rather than take advantage of the 
services of experienced exporters in their O\\'ll countries. 

l\Iany of the prublerns alluded to are those that beset the i1nport 
trade ,,·hen dealing with any country (a point referred to by m;iny of 
the respondents). Indeed the expo1 t problems of the less-developed 
countries are in general just an aggravated ven,ion of those of the de
veloped countries (including our own). In1poners so1netimes refer to 

the progress 1nade by ~uppliers in the developed countries as evidence 
of what they expect in the future fron1 the less-developed. 

10. Communication 

Perhaps the single theme that dominates all others is the need for 

better communication between in1porters and their less-developed 
country export-suppliers. This should not be surprising: if co1nmuni
cation is considered one of the major problems o[ business management 
here in the United States, how much more difficult might it be when 
buyer and seller are separated not only by thousands of miles, but also 
by differences in language, culture, and attitudes. 

Typically, importers express not merely a willingness to strive for 
better co1nmunication, but even a sense of responsibility. The follow
ing comments are indicative: "A good importer can help;" ''The i1n
porter must teach the exporter;" ''Constant cooperation needed;" 
"Guidance is the i1nporter's prjn1ary role." 

One jmporter refers to the benefits from a , isit of a "tea1n'' fnnn a 

less de\ eloped country. Several i1nporters feel that even though those 
who visit the United States son1etin1es have difficulty in convincing 
others in their finns to n1akc recon11ncndecl changes on their return 
home, \ isi ts to the A1ncrican 1narket are a 1nost useful device. 

Rcbted to this is the proposal nf one i1npo1ter for "so1ue type of 
intcrn,1tional clc,11inghousc·· that ,ronld aid in establishing and 1nain-
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taining lines of communication between i1nporters in the developed 
buying countries and exporters in less-developed countries. 

During the telephone follow-up that supple1nented the questionnaire 
returns, 24 in1porters were asked for their opinion as to the usefulness 
of such an international clearinghouse. It was explained that this ques
tion was in no way connected with any pending proposal, but that the 
clearinghouse envisaged 1night operate under the aegis of son1e United 
Nations agency, and would ha\·e as its purpose the facilitation of im
porter-ex porter con tacts. 

With only four exceptions (three finns which are not interested in 
• expanding their sources of supply and one who considers his products 

too sophisticated for less-developed countries to supply), all respondents 
are favorable to the idea. Some suggest qualifications: that their own 
interest is necessarily limited to the types of goods in which they 
specialize; that the agency should atten1pt to furnish enough infonna
tion about potential sources of supply so that i1nporters can evaluate 
them adequately; that importers be given an opportunity to secure 
"exclusive" arrange1nents with suppliers; and that such an agency 111ight 
actually play a role in checking docu1nentation. Such a clearinghouse 
would offer the advantages of enabling an i1nporter to reach countries 
not previously dealt with; of setting up contacts for in1porters' buying 
trips; of establishing reliability, which is the importer's chief concern; 
and of evaluating the flood of unsolicited exporter 1nailings that most 
importers receive. If, as one importer believes, price increases in the 
developed countries ·will at so1ne stage send importers of certain types 
of goods in search of new · suppliers in less-developed countries, a 
clearinghouse might help in the quest.38 

Not mentioned up to this point are the few multi-national organiza
tions represented in the survey-manufacturers, processors and distrib
utors of ·world renown-who presently import from the less-developed 
countries a variety of manufactured products. Their responses read like 
a blueprint for the future: adequate instruction in design and quality 

38 Such a clearinghouse might be located in the International Trade Centre in Geneva, 
which was established in 1964 by CATT and since January 1968 has enjoyed the joint 
sponsorship of that organization with UNCTAD. It aims to focus attention on export 
market opportunities, make export marketing and promotion techniques better known 
to the less-developed countries, publicize their export products, and draw attention to 
organizations that can assist in export promotion. 4 !NT.L TRADE FORUM 2, 48 (1968). 
Expansion of its activities to the import side was clearly contemplated by its originators. 
See VNCTAD Secretariat, A Possible Programme for the Promotion of Exports of 
Manufactures and Semi-manufactures from Developing Countries, U.N. Doc. TD/ 21, 

at 3 (1967). 

1969] 



control, packiug as::ii::itance, price and distribution planning right 
through to sales in the United States. 'These respondents find little to 
sn°<J,C::,t regarding their own operations. 1~hey are proof, however, that 
1najor in1 ports of 111a11 ufacturecl goods fron1 the less-de, eloped coun
tries 3rc practical if exporters and im porte1 s can face and solve son1e 
of the issue::i n1entioned by the independent importers. 

CONCLUSIONS 

.A major trade policy objective of the less-developed countries is the 
expansion of then exports of manufactured products to the developed 
countries through a scheme of preferential tariff reductions. In the 
light of the inadequate state of knowledge of the true relationship be
t\\ een tariff reductions and trade expansion, and the relatively modest 
trade incentives ·which might be realized fro1n a reduction in existing 
tariffs charged on entry into the United States, doubt was cast upon 
the probability of achieving direct and immediate trade expansion by 
the simple reduction of tariffs. 

The survey described was designed to focus attention on the nature 
of the competitive factors confronting imports of manufactures from 
less.developed countries. Certain problems were found to be quite 
formidable, such as the inability to produce many types of manufactured 
goods, to control quality, and to appreciate packaging requirements. 
It was the generally expressed opinion of importers contacted, how
ever, that the formalities of international trade should not prevent the 
entry of new exports into the world market; nor, assuming that sup
pliers are basically capable of making the product, should designing to 
meet the desires of the consumers in the developed markets be an in
superable barrier. 

'ot surprisingly, communication difficulties are the most frequently 
mentioned obstacle to trade expansion, and some of the importers 
make specific suggestions for the alleviation of such difficulties. A pro
posal for an international trade clearinghouse that would facilitate im
porter-exporter contact met with a favorable response among the im
porters. 

There is no reason to regard marketing improvements as an alterna
tive to the establishment of a tariff preferences scheme. But there is 
every rezison to seek such improvements, lest other trade expansion 
eITorts fail for want of attention to this vital sector. 
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NOTE 

LEGISLATIVE SURVEY: 90th CONGRESS, 
SECOND SESSION* 

1:his note presents in survey form a11 significant leg islation relating 
to private international law approved during the 90th Congress. Second 
Session (January 10 to November 15, 1968). The surve1 is divided into 
three broad categories: International Trade and Foreign Assistance, 
Finance, and 11aritime Affairs. The legislation described in each cate
gory is discussed in chronological order of passage. 

While an attempt has been 1nacle to provide the broadest possible 
coverage of those laws which are of significance to private international 
law, sorne selection has been necessary. The procedure has been to ex
clude those statutes which either deal predominantly with domestic 
questions or clearly fall within the realn1 of public international law. 
Some legislation, however, despite its essentially public la\v or domestic 
orientation, deserves brief n1ention because of its potential long range 
impact on international business. These statutes are covered briefly at 
the e11d of each section. 

I. INTERNATIONAL TRADE AND 
FOREIGN ASSISTANCE 

U.S. GRAIN STANDARDS AcT REVISION 

Pub. L. No. 90-487 (Aug. 15, 1968)1 

An Act to revise the Federal laws relating 
to inspection and grading of grains. 

Pub. L. No. 90-487 (Aug. 15, 1968) modernizes Federal regulation of 
the grain market by revising the United States Grain Standards Act of 

• Legislation under discussion is cited to the public law number. For a com·enicnt 
chronological compilation of the public laws, by session and number, see U.S. CODE 
CONG. & AD. NEWS. 

1 For legislati\'e history, see H.R. REP. {'\◊, 134-!, 90th Cong., 2d Sess. (1968); S. REP. 
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1916.:: .\lthough the bulk of the act applies onh to internal adminis
Lrati ve proced ure:s and do1nestic c0111n1tTce. sections J and 6(b) of the 
new law relale dircctl} to n-r.1in exports. 

~cction 1(a) authorizes the Secrctlny of 1\griculture to continue to 
set :standards for gTain shipped both in interstate and foreign con1-
n1crcc and en1powers hi1n to 1nodify tht'se standards "when the necessi
ties uf trade require. "3 

In the past, gTain sold by grade required official inspection ·whether 
de~tined for domestic or foreign 1narkets.4 Inspection require1nents for 
export grain have been tightened somewhat by the new la,v. Ho,vev·er, 
the ~ecretary is authorized to wai\e the inspection requirement if ad
ministrative irnpracticalities so warrant.5 \Vhere no such waiver is 
gTantecl, exporters will be subject to tightened san1pling procedures for 
grain inspection under this Act.6 No gTaded gTain can now be shipped 
outside the United States unless it has been officialJy inspected through 
san1ples taken "after final elevation as the grain is being loaded aboard, 
or while it is in the final carrier."7 Under section l 0(a) the Secretary 
is authorized to refuse to provide inspection for grains under certain 
conditions, including instances where the owners have been convicted 
of acts prohibited by section 13 of the Act. Such refusal would in effect 
prec1 ude export of grain by the parties in question. 

The Act also raises to the status of criminal acts 1nany practices 
which heretofore were subject only to administrative reprimands.8 

Penalties for engaging in such practices have been increased as well: 
fines of up to $3000 and imprisonment for up to six n1onths for the 
first offense ($5000 and one year thereafter), whereas formerly the 
penalty was $1000 and one year regardless of the number of viola
tions.9 Finally, section 17 gives the Secretary subpoena power to facili
tate his enforcement of the various provisions of the Act.10 

!\·o. 1372, 90th Cong., 2d Sess. (1968); H.R. REP. r-;o. 1827, 90th Cong., 2d Scss. (1968). 
Pa~scd: House, 114- Co'ir.. RFC. 1-I-1411 (daily eel. May 29, 1968); Senate, 114 CONG. REC. 

58 IO'i (dail) ed. July 11, 1968); Conference Repoll passed Senate, 114 CONG. REC. S9i63 
(daily ed. Julv 30, J 968); House, I 14 Co,c. Rrc. H8023 (daily ed. Aug. 1, 1968). 

'.! 7 u.s.c. §§ 71-87 (1064). 
~ Pub. L. No. 90- 187, § 4(a) (Aug. 15, 1968). 
l United States Grain Standards Act § 4, 7 U.S.C. § 76 (1964). 
!'i Pub. L. ~o. 90--187, § 5 (.\ug. 15, 1908). 
r, / d 
i Irl 

8 \re irl . ~ 13(a) . Th<' anivitics desnibcd in ~§ 1-'.:?, 4-6, 9 10 h:nc been added. The 
rcmaini11g practices ·w1•rc ali(ady suhjrrt to <timinal sanction. \c,• S. RrP. !\O. I3i2, 90th 
Cong., 2d Scss. 12 (1%8). 

!1 Pub. L. No. ~l0- 187, § H (Aug. 15, 1068), nm£•11rling 7 U.S.C. § 86 (196-i). 

10 fr/ . ~ 17. 
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THE FOREIGN Ass1sTANCE Acr o.F 1968 

Pub. L. No. 90-554 (Oct. 8, 1968)11 

An Act to aniencl further the Foreign As
sistance Act of 1961, as aniended, and for 
other purposes. 

T'he Foreign Assistance Act of 1968 makes few substantiYe changes 
in the basic act, the Foreign Assistance Act of 1961.1 2 The funds 
authorized for fiscal year 1969 (Sl,974,050,000) were generally lower 
for each category than corresponding amounts authorized for fiscal 
year 1968 ($2,264,614,000).13 

The authorization for the development loan fund for fiscal year 1969 
is $350 n1illion-a $100 million decrease from the authorization for 
the previous year.14 l\finimum interest rates for development loans 
were raised from two percent to three percent for the first ten years of 
a loan's maturity, and from two and a half percent to three percent 
thereafter.15 These rates also apply to Alliance for Progress loans.16 

The earlier provision that not less than 50 percent of funds appro
priated for clevelop1nent loans must be used for loans which will en
courage economic develop1nent through private enterprise has been 
extended.17 

Technical cooperation and development grants received an authori-

11 For legislative history, see H.R. REP. No. 1587, 90th Cong., 2d Sess. (1968); H.R. 
REP. No. 1884, 90th Cong., 2d Sess. (1968); S. REP. No. 1479, 90th Cong., 2d Sess. (1968). 
Passed: House, 114 Co:--:G. REC. H7001 (daily ed. July 18, 1968); Senate, 111 CONG. REc. 
S9916 (daily ed. July 31, 1968); House and Senate passed Conference Report 114 CONG. 
REc. H8968, Sll,112 (daily ed. Sept. 19, 1968). 

12 22 u.s.c. §§ 2151-2407 (1964). 
13 H.R. REP. No. 1884, 90th Cong., 2d Sess. 10 (1968). For current itemized appropria

tions, see Foreign Assistance and Related Agencies Appropriation Act, 1969, Pub. L. 
No. 90-581 (Oct. 17, 1968) [hereinafter cited as Appropriation Act]. Since there is often 
a large disparity between the amount authorized and the actual appropriation, the 
amounts appropriated will be included as footnotes to the discussion of the authoriza
tions. 

14 Pub. L. No. 90-554, § 10l(b)(2) (Oct. 8, 1968), amending 22 U.S.C. § 2162 (Supp. III, 
1965-1967). See also Appropriation Act (S300.000,000). 

15 Pub. L. No. 90-55 !, § 10l (a)(2) (Oct. 8, 1968). 
16 The 1962 Act provided that Alliance for Progress loan rates would be the same as 

Development Loan Fund rates. Foreign Assistance Act of I 962 § 251 (b)(3), 22 U .S.C. 
§ 2211(b) (1964). 

17 Pub. L. No. 90-554, § 10l(b)(3) (Oct. 8, 1968). 
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zation of 200 1nill ion.1 !1 do,\ n fro1n the fiscal year 1968 authorization 
of "'210 1nillion.10 T'he bulk of these funds will be used to help less
dc\ eloped countries in . \sia and \frica overcon1e deficiencies in tech
nically qualified 111anpJwer. T'hirt)•tl11ee countries are scheduled to 
rccei\ e a~si tancc through these deYe1op1ncnt grants.:?0 

.. \s istance provided is usually in the fonn of sen ices of U.S. techni
cians (prin1arily in the fields of agriculture, education, and public 
health), gifts of equiprnent and supplies, and in1ple1nentation of tech
nical training progra1ns. In sorne instances indiYiduals from these coun
tries are to receive technical training in the United States. Only four 
countries are scheduled to recei, e in excess of $10 million of develop
ment and technical gTants in fiscal year l 9G9: India, Nigeria, Laos, and 
Thailancl.21 

No major changes ,vere made in the existing investment guaranty 
provisions. Limits were raised, however, on the total amount of invest
ment guaranties that may be issued at any one tirne. Section 103(a) of 
the law increases the ceiling for specific risk guaranties:?2 to $8.5 billion, 
an increase of $500 million from 1968. 23 Enactment of the new ceiling 
was apparently in response to the growing utilization of the investment 
guaranty program by U .S. investors.24 During fiscal year 1967 $1.04 bil
lion of specific risk guaranties were issued. In the following fiscal year, 
$2.06 billion of specific risk investment guaranties were issued.25 At 
the present ti1ne, U.S. investors may obtain investment guaranties 
against one or more of the risks of currency non-convertibility, expro
priation, or war, revolution, and insurrection, in any of 86 countries.26 

18 Id. § 102(b). See also Appropriation Act ($167,000,000). 
rn 22 U.S.C. § 2172 (Supp. III, 1965-1967). The appropriation for fiscal year 1968 

was 180,000.000. Foreign Assistance and Related Agencies Appropriation Act, 1968, tit. 

I, 81 Stat. 936. 
20 H.R. R.Er. No. 1587, 90th Cong., 2d Sess. 15 (1968). Latin American countries will 

receive funds through the Alliance for Progress. 
21 S. REP. No. 1479, 90th Cong., 2d Sess. 15 (1968). 
22 Specific risk guaranties are issued with respect to the risks of expropriation, incon

vertibility of funds, and acts of war, insurrection or revolution. Extended risk guaranties 
arc i,sued to include in addition to these three specific risks, general business risks. 

23 Pub. L. No. 90-554, § 103(a) (Oct. 8, 1968), amending 22 U.S.C. § 2181 (b) ('iupp. III, 

l %5- I 967). 
2 ! As of July, I 968, over 3,500 guaranty contracts totalling more than ~6.5 billion were 

in fo1c.c. The1e were 1,4-17 p1eliminary applications on file, asking for $17.7 billion in 
investment guaranties. Intcniews with AID officials, \\Tac;hington, D.C., Sept. 12. 1068. 

211 II.R. R1 l'. No. 1587, 90th Cong .. 2d Sess. 17 (1968) . 
.!6 See A<,1 :'I.CY FOR J:'\lfR~\JT():,.Al. DrVfTOr~ff:NT, Ams TO DUSl'-CSS, § 11 (1966). Chang

in~ cr<Jt ·<,mic and politic al s ituations may, of course, affect the aYailability of insurance 

in any one country. 
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The limit on the total amount of extended risk invesnnent guaran
ties that may be issued at any one ti1ne was raised to $~50 1nillion from 
$475 million. A subceiling of $390 million was set as Lhe maxi1nu1n 
amount available for extended risk guaranties of invest1nents other 
than those connected with housing projects.!!7 At least $160 1nillion of 
extended risk guaranties are intended to be issued for long-term mort
gage financing of honsing developments in less-developed countries.28 

Another provision is made under the extended risk guaranty program 
for investments by U.S. credit unions in the credit unions of less-devel
oped countries. The maximum li1nit of guaranties that may be issued 
for these investments was increased to $1.25 million.29 The deadline 
for approval of investment plans under the Act has been extended 
from June 30, 1970 to June 30, 1971, allowing a two-year period for 
completion of the usually extensive planning required for qualifying 
projects. 30 

In addition to political hazards, extended risk guaranties apply to 
business risks as well ( except risks for which commercial insurance is 
usually available, such as fire or theft) .31 Depending upon the nature 
of the investinent, the coverage provided by extended risk insurance 
varies in degree. With respect to loans made by U .S. corporations to 
foreign subsidiaries, the guaranty may cover up to 75 percent of the 
investment at maturity. For invest1nents of equity capital, the guaranty 
applies to up to 50 percent of the investment. One hundred percent 
coverage for investment capital is only available for housing project 
invest1nents under the interpretation given the present law by the 
Agency for International Development.32 Under another section of the 

27 Pub. L. No. 90-554, § 103(a)(2) (Oct. 8, 1968). 
28 H.R. REP. No. 1587, 90th Cong., 2d Sess. 17 (1968). See generally Cameron, The 

AID Housing Guaranty Program, 63 Nw. U.L. R.Ev. 183 (1968). 
29 Pub. L. No. 90-554, § 103(a)(2)(B) (Oct. 8, 1968). Formerly, the limit for this type 

of guarantee was $1 million. Foreign Assistance Act of 1961 § 22l(b)(2), 22 U.S.C. 
2181(b)(2) (Supp. III, 1965-1967). 

30 Pub. L. No. 90-554, § 103(a)(2)(c) (Oct. 8, 1968). 
31 The risk of loss caused by "fraud or misconduct for which the investor is responsi

ble," however, remains ineligible for coverage. 22 U.S.C. §§ 218l(b)(2), 2183(b) (Supp. III, 
I 965-1967). 

32 The President is authorized to determine the terms on which loan investments in 
housing projects in which private participation is deemed sufficient can be insured under 
the program. 22 U.S.C. § 2181(b)(2)(A) (Supp. III, 1965-1967). It is now AID policy to 
issue 100% guaranties for such projects. See generally Clubb & Vance, Incentives to 
Private Investment Abroad under the Foreign Assistance Program, 72 YALE L.J. 475 
(1963); Collins & Etra, Policy, Politics, International Law and the U.S. fovestment 
Guaranty Program, 4 CoLUM. J. TRANSNAT'L. 420 (1966); Miller, Foreign Investment 
Guaranties, 35 U. Mo. K.C.L. REV. 46 (1967). 
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law, ceiling~ rebting to i1nest111ent guaranties for Latin American 
housing project invest111euts were also raised to $530 million.33 

The in\ c.stn1e11t opportunit) .survey progTa1n received no funds for 
fi~c.il ) ear l 9G~. Congress tel t that the progra1n ,ras not productiYe 
enough tu warrant further authoriLation of funcls. 34 The progTa1n orig
inal! y provided for rei1nbur ernent oy the Agency for International 
Develop1nent to U.S. i1n estors of up to 50 percent of the cost of studies 
undertaken to cletennine the feasibility of a particular in\'estment pas• 
sibility in a less-de\ eloped country. If the survey resul tecl in the in
' es tor proceeding ,rith his inYest1nen t, how eyer, he wou 1 cl not be re
in1 bursed for the cost.35 Of 308 sur\ eys undertaken in fisc1l year l 9G8, 
only 151 ,rere con1pletecl, and only 35 of the completed surveys re
sulted in a decision to invest.36 In an effort to keep the program alive 
despite disappointing results, unobligated funds from the previous )Car 
of $1,693,000 will be used to finance the stir\~ey progra1n for fiscal year 
1969.37 

Cnder the former law, the program had little protection against pos
sible clairns of losses incurred by foreign financial institutions on rein
,ested funds provided by guaranteed U.S. investments. A new subsec
tion has been added to section 221 of the basic Act to deal with this 
problem.38 The Agency for International Development had previously 
interpreted the Act as authorizing issuance of guaranties covering both 
direct loan investments made by U.S. investors in foreign financial in
stitutions, and any reinvestments of the U.S. loans that n1ight be made 
by the foreign institutions. Thus, it would have been possible for a 
U.S. investor to claim the loss suffered by the foreign financial institu
tion on one of its reinvestments, even though that loss may have been 
offset by profits on the institution's other investments. This interpreta
tion would, in effect, have resu] tecl in the Government paying every 
U.S. investor's pro-rata share of every bad investment made by foreign 

33 Pub. L ~o. 90-55 l, § lO•t (Oct. 8, 1968), amending 22 U.S.C. § 2184(c) (Supp. III, 
I96i-1967) . . ~ce generally Kirgis, Extended Risk Guaranties: Foreign Assistance Through 
Bu~iness Risk Protection for Pnvate Enle1jni.se, 53 VA. L. REV. 255 (1967). 

:q <.;r,e <;_ RFP. ;\O. 14i9. 90th Cong., 2d Scss. 8 (1968). 
a·, 2~ U.S,C. § 2191 (1961). The Executive is authori1ecl to participate in sun eys of 

investment opportunities on such terms as the President may determine. Cuncnt AID 
policy i.s tn limit any reimbursement of any part of suney costs only where the investor 

decides not lo p1occcd. 
3G S. Rrr. :--.o. 147!:J, 00th Cong., 2d Sess. 7 (1068). 
37 IJ.R. Rrr. No. 1906, '>0th Cong., 2d Scss. 11 (1968). 
38 P11b. L. ?'--:o. 90 .3:if. § 103(b), (Oct. 8, 1968) . .\cc S. Ru. No. 1479, 90th Cong., 2d 

Scss. 6-7 (1968). 
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institutions in which U.S. investors had invested. 'The new section ac
cordingly prohibits payment on such losses, unJess the foreign institu
tion is insolvent, or is likely to become insolvent as a result of one of 
the risks included under the investment guaranty. 

The Alliance for Progress received an authorization of $420 million, 
down from the fiscal year 1968 authorization of $578 miIJion.39 Fur
thennore, only $90 million of this amount may be in the fonn of 
grants. The balance will be in loans repayable in dollars. on the same 
terms and conditions as those governing development loans under sec
tion 101. Most loans to Latin American governn1ents are made for a 
maximum of 40 years including a ten-year grace period for repayment 
of principal. Interest rates are three percent for the first ten years and 
three and a half percent thereafter. 

Miscellaneous authorizations for established progTan1s in foreign as
sistance were generally lower than in previous years, ·with the excep
tion of a $15 million increase for programs relating to population 
growth.40 International organizations were authorized $135 million.41 

The contingency fund received $10 million42 and supporting assistance 
progra1ns were funded up to $410 million.43 Dollars earmarked for that 
program will be used primarily to promote economic and political sta
bility through development of military programs in seven countries: 
Dominican Republic, Haiti, The Congo (Kinshasu), Korea, Laos, Thai
land, and South Vietnam. About 75 percent of the total ·will be used 
in Vietnam.44 

In addition to supporting assistance, the a1nount of money appro
priated for direct military assistance was substantially reduced for fiscal 
year 1969. A limit of $375 million was placed on total military sales, 
military training, and ship loans.45 Total military assistance to Latin 
American countries remained at $7 5 1nillion. l\1ilitary assistance grants, 
however, were reduced to $25 million from $55 million, with an addi-

39 Pub. L. No. 90-554, § 105(a)(l) (Oct. 8, 1968), amending 22 U.S.C. § 2212(a) (Supp. 
III, 1965-1967). See also Appropriation Act (S336,500,000). The appropriation for fiscal 
year 1968 was S469 million. Foreign Assistance and Related Agencies Appropriation Act, 
1968, tit. I, 81 Stat. 936. 

40 Pub. L. 1 o. 90-554, § 107 (Oct. 8, 1968), amending 22 U.S.C. 2219(a) (Supp. III, 

1965-1967). 
41 Pub. L. No. 90-554, § 108 (Oct. 8, 1968). See also Appropriation Act (S125,000,000). 
42 Pub. L. No. 90-554, § 110 (Oct. 8, 1968). See also Appropriation Act ($5,000,000). 
43 Pub. L. No. 90-554, § 109 (Oct. 8, 1968). See also Appropriation Act ($365,000,000). 
44 S. REP. No. 1479, 90th Cong., 2d Sess. 9 (1968). 
45 Pub. L. ~o. 90-554, § 20l(a)(l) (Oct. 8, 1968). ,ee also Appropriation Act 

($375,000,000). 
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tional proviso authorizing the use of up to $10 million of this sum in 
support of coastal patrol activities directed against preyention of land
ings by subversive ck1nents originating in Cuba.46 African 1nilitary as
sistance was reduced tu 25 1nillion fro1n S10 1nilliou.·17 None of the 
funds authorized by this section may be used by the recipient uatio11 
to obtain sophisticated ·weapons systems such as jet aircraft or mis
siles.18 A further restraint on military spending by less-de\'eloped coun
tries is contained in section 30l(c) of the new law. This provision di
rects the President to withhold econornic assistance in an ainount 
equivalent to the amount that is spent by a less-developed country on 
sophisticated weapons systems, unless the President determines that the 
purchase of sophisticated ·weapons by that less-developed country is 
"important" to U.S. security and unless ea(h such cletennination is re
ported to Congress within 30 days.-19 

Several miscellaneous amendments contained in this Act are also 
worthy of comment. Among the more important are sections which 
tighten administrative controls over co1nmodity suppliers and their 
eligibility to receive foreign assistance financing, ·with penalties pro
vided for persons making false claims; 50 strengthen controls on the use 
of excess property in the program; 51 and express Congressional desire 
to have the President sell supersonic planes to Israe1.52 In an attempt 
to provide protection to the U.S. forest products industry, section 401, 
a rider to the Act, 53 establishes a ceiling of 350 million board feet on 
the sale for export of unprocessed timber located on federal lands west 
of the 100th meridian.54 The provision was the result of econornic dis
tress in the lumber processing industry of the Pacific Northwest caused 
by the current rise in the cost of unprocessed logs. This price increase 
is felt to be directly tied to a shift in Japanese purchases fro1n pro-

46 Pub. L. No. 90-554, § 201 (c) (Oct. 8, 1968). 
·H Id. § 20l(d1(2), amending 22 U.S.C. § 2320 (Supp. Ill, 1965-1967). 
48 Id. § 201(a)(3). Similar restrictions are found in the Foreign Military Sales Act, 

Pub. L. ~o. 90-6'.!9, § 4 (Oct. 22, 1968). See text accompanying notes 68-70 infra. 
40 Pub. L. No. 90-551, § 201(a) (Oct. 8, 1968). For revised and consolidated legisla· 

tion relating to military sales, sec the Foreign Military Sales Act, Pub. L. No. 90 6~9 

(Oct. 22, 1968). 
50 Pub. L. No. 90-554, §§ 302(a), (f) (Ocl. 8, 1968). 
r,1 Id. §§ 302(a)-(e). 
ri2 Id. ~ 303. 
o3 This provision amends the Act of April 12, 1926, 1G U.S.C. § 616 (1964) (dealing 

with the cutting of timber on Federal lands). 
54 This geographic 01 din ate rnns through Dodge City, Kansas and a point 60 miles 

west of Bisrna1 k, North Dakota. 
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cessed lumber to unprocessed timber and this amend1nent is an attempt 
to put some limit on these sales.(15 

Part V of the Foreign Assistance Act of 1968 contains a declaration 
which is indicative of the growing discnchantinent of Congress with 
present foreign assistance programs. The provision declares the need 
for a coin prehensive reappraisal of all U.S. foreign assistance prograrns. 
'fhe President is requested to review the organization of all present 
progran1s and specifically to consider proposals on the esta blislunen t 
of a government or federally chartered corporation designed to 1nobil
ize and facilitate the use of U.S. private capital and technological skill 
in less-developed countries.56 An interim report of preli1ninary reco1n
mendations is due July I, 1969. The final reorganization report of 
future foreign assistance programs is to be submitted to Congress by 
1Iarch, 1970. 57 

THE FOREIGN M ILIT ARY SALES Acr 

Pub. L. No. 90-629 (Oct. 22, 1968)58 

An Act to consolidate and revise foreign as
sistance laws relating to reimbursable mili
tary exports. 

'T'he Foreign l\1ilitary Sales Act consolidates in a separate act foreign 
assistance legislation relating to sales of defense articles and services to 
friendly countries. New restrictions and limitations have been imposed 
on military sales, particularly to less-developed countries.59 Further
more, the emphasis of this Jaw illustrates the continuing shift from a 
grant form of military aid to sales of military equipment and services 
as more countries become prosperous and are able either to produce 

55 See S. REP. No. 1479, 90th Cong., 2d Sess. 14 (1968). 
56 See Hearings on R.R. 15263 Before the Senate Comm. on Foreign Relations, 90th 

Cong., 2d Sess., pt. 2, 385-406 (1968). See generally A. HIRSCHMAN & R. BIRD, FOREIGN Aro
A CRITlQUE AND A PROPOSAL (1968). 

57 Pub. L. No. 90-554, § 502(a) (Oct. 8, 1968). 
58 For legislative history, see H.R. REP. No. 1641, 90th Cong., 2d Sess. (1968); S. REP. 

No. 1632, 90th Cong., 2d Sess. (1968). Passed: House, 114 CONG. REC. H8463 (daily ed. 
Sept. 10, 1968); Senate, 114 CONG. REC. S12,384 (daily ed. Oct. 10, 1968). 

59 Pub. L. No. 90-629, §§ 1, 4, 21·24, 31-35 (Oct. 22, 1968). 
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their own anns or buy them abroad.tJ0 The more important provisions 
of the la,v include the following: credit sales financed solely from an
nual appropriations; 61 elin1ination of a revolving credit fund for sales 
of 1nilitary equiprnent; 62 prohibition against financing by the Export
Irnport Bank of credit sales to less-developed countries; 6

:
1 establishment 

of a variety of reports to be submitted to the CongTess regarding the 
status of various military sales programs.64 

Section 1 of the Act reaffirms the need for controlled arms sales by 
the United States Government to friendly countries having sufficient 
,vealth to equip and maintain their own military forces at adequate 
strength. Such sales may be approved only when consistent with United 
States foreign policy interests and only after consideratiou is given to 
a proper bat1nce a1nong military sales, grant military assistance and 
economic assistance, as well as to the impact of those 1nilitary sales on 
progra1ns of social and economic development and on incipient arms 
races.65 The Secretary of State, under direction of the President, is re
sponsible for the continuous supervision of military sales, and for in
suring complete integration of such sales with the aims of United States 
foreign policy.66 Section 3, sets out the basic requirements for eligibil
ity of foreign countries and organizations to purchase defense articles 
or services. 67 

As in the former law, sales and guaranties are forbidden ·where they 
would have the effect of arming military dictators who are denying 
social progress to their own people.68 In addition, military sales are 
limited to furtherance of the following: internal security, self-defense, 
participation in regional arrangements, and participation in U.N. col
lective measures, or civic action within specified limits.69 Extension of 
guaranties or credits for the purchase of sophisticated weapons systems, 
including jet aircraft, may not be granted to less-developed countries 

60 See 114 Co-.c. Ri::c. S12,384 (daily ed. Oct. IO, 1968) (remarks of Senator Spa1kman). 

61 Pub. L. No. 90-629, § 31 (Oct. 22, 1968). 

62 Id. § 37. 

63 Id. § 32. 

61 Id §§ 22, 35(b), 36(a)-(b). 

13!5 Id. § 1. 

fHI Id. §§ 2(a)-(b). 

67 A similar provision, now repealed, was contained 111 the Fo1eign Assistance Act 

of 1961 § 514, 80 Stat. 803 (1966). 

68 Pub. L. No. 90-629, § 1 (Oct. 22, 1968). 

60 Id. § 4. 
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unless the President finds that such financing is i1nportant to the na
tional security and so reports to the Congress.70 

Basic rules governing the sale of 1nilitary ite1ns and services are set 
forth in sections 21-24. Sales 1nay be made on either a cash or credit 
basis. Authorized cash sales are of two types: sales of Dep~irt111ent of 
Defense stocks and ser\-ices or sales of goods procured directly fro1n 
U.S. commercial suppliers. The President is authorized to 1nake cash 
sales from Department of Defense stocks and of defense services.'1 Full 
payment must be made, in U.S. dollars, within 120 days after delivery 
of the military stock or services. This provision, similar in essence to 
the old law, 7:.i adds the requiren1ents that payn1ent be 1nade in U.S. 
dollars and that the period for payment be reduced fro1n three years 
to 120 days.73 

The President is also authoriLecl to enter into contracts for procure-
1nent of defense articles and defense services on behalf of any friendly 
country, if such country provides the U.S. Govern1nent with a "de
pendable undertaking" to pay in ad, ance all pay1nents under such 
contracts including da1nages for breach of the contract. As a furlher 
alternative, the President is authorized to accept a "dependable under
taking" to make full payment within 120 days after delivery, if he con
siders the sale to be in "the national interest."74 The President is fur
thermore authorized to enter into sales agree1nents which fix for a 
period of time the prices to be paid by purchasing countries for U.S. 
defense articles and services.75 

The Act authoriLes financing of the procure1nent of defense equip
ment and services by foreign countries on credit terms for up to ten 
years.76 The ten-year limit on credit terms is new, but reflects past De
fense Department policy.77 Since no proposed interest rates are in
cluded in the Act,78 it is expected that the past Defense Department 

.o Id. Howe,·er, Greece, Turkey, Iran, Israel, the Republic of China, the Philippines 
and Korea arc excepted from this prohibition. 

71 Id. § 21. 
12 Foreign Assistance Act of 1961 § 522, 81 Stat. 456 (1967), amending 75 Stat. 437 

(1961 ). 
78 Pub. L. No. 90-629, § 21 (Oct. 22, 1968). 
74 Id. § 22. 
75 Unless the requirement is waived by the President, economically developed countries 

cannot purchase military items from Department of Defense stocks, unless such articles 
are not generally available for purchase from commercial sources in the United 
States. Id. 

16 Id. § 23. 
77 See S. REP. No. 1632, 90th Cong., 2d Sess. 3 (1968). 
78 The prior law also failed to stipulate minimum interest rates. See id. 
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policy of chargino- the going 1narket rate will continue.rn Under this 

authorization the President 1nay either procure defense articles and 
ervices for ale to purcha 'ing countries and international org:u1iza

t ions, or 1nake disburscn1ents on their behalf for defense itcn1s and 
~en ices purchased by the1n directly fro111 conuuercial sources. 

ln additiou to the authority to provide credit, the Act also provides 
that the President n1ay guarantee any individual or corporation doing 
bu iness in the nited States against political and credit risks of nu11-

pa)tnent arising out of their financing credit sales of military itcn1s to 
any foreign country.~0 The Export-Import Bank, as ,,·ell as other United 
"tat es Go, enunent agencies, is ex.cl uded fro1n such gu;irantics.81 'The 
Go\ernn1ent is authorized to sell and guarantee pr0111issory notes is
sued to the united Sti.ltes by foreign countries ·which have bought iten1s 
on credit.82 _.\ contingent reserve fund of 25 percent of the face value 
of the contractual liability assun1ccl by the United States G0Ycn1111e11t 
pursuant to guaranties of sales under the Act will he obligated fro1n 
the 296 million authorized under section 31 for payn1ent of claims 
under such guaranties.83 

Regional ceilings for military sales correspond to those set by the 
Foreig11 .\ssistance Act of 1961. 84 There is a ceiling on 1nil itary assist
ance and arms sales to Latin Arnerican countries of $75 1nillion,5 •i 

while the amount of military assistance and arms sales to African coun
tries is li1nited to $40 million.80 A further restriction on 1nilitary sales 
is provided by section 35. '\Vhen the President finds that a country is 
diverting development assistance furnished pursuant to the Foreign 
1\ssistance Act to military expenditures, or that it is diverting its own 
resources to unnecessary military expenses which materially interfere 

iO See id. 

bO Pub. I.. No. 90-629, § 24(a) (Oct. 22, Hl68). 

81 Id. 

82 Id. § 24(b). Thus, if the Dcpat tment of Defense made a credit sale of tanks to 
count1y A, it would rediscount country A's note with a commercial bank and guarantee 
the note. 

83 Id. § 2-t(c). 

84 Id. § 33 (corresponds to Fo1cign Assistance Act of 1961 § 521, 81 Stat. 457 (1967), 
amending 80 Stat. 803 (19G6). 

85 l'uh. L. No. 90-629, § 33(a) (Oct. 22, 1968). 

Bil Irl. § 33(h). This figme excludes military training assistance. The amount spent for 
t1ai1iing acids .1pp1oximatcly $1.6 million to the p10poscd p1ogram for Africa. See 

Hearing 011 S. 3092 Before the Senate Comm. on Foreign Rclatious, 90th Cong., 2d Scss. 
19 (1V68). 
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with its economic development, further credit sales and guaranties un
der the Act shall be suspended until the situation is reinedied.87 

A revolving credit fund adn1inistered by the Department of Defense 
under the former legislation on foreign military assistance is, in effect, 

terminated by section 31 (b ). This provision reflects to a large extent 
the re1nnants of congressional disapproval of the now abolished "coun
try 'x' " progTam.88 Formerly, money received by the Departn1ent of 
Defense in repayment of loans was returned to the credit account and 
used as J. basis upon which further credit was extended. Authorization 
for this revolving fund was tenninated as of June 30, 1968,8n with all 
Departn1ent of Defense credit sales to be financed annually by direct 
congressional appropriations. l\Ioney received in repayn1ent of n1ili
tary loans is now returned directly to the general fund of the Treas
ury.U0 Total credits extended and face amounts of guaranties issued 
during fiscal year 1969 are limited to a maximun1 of $296 1nillion.~1 

In addition, the Department of Defense is required to turn o,er excess 
reserves beyond the 25 percent reserve contingency fund as repayments 
reduce the amount of indebtedness on outstanding loans for 1nilitary 
sales transactions.92 

Under the Act, the Export-Iinport Bank is prohibited fro1n partici
pating in any extension of credit in connection with any agreement for 
arms sales with any economically less-developed country after June 30, 
1968.03 While the Export-Import Bank Act of 1968°4 authorizes the 
Bank to loan up to seven and one-half percent of its $13.5 billion au
thority for military sales to less-developed countries where the Presi
dent exercises a waiver of the general prohibition thereof, section 32 
specifically prohibits the Bank from any participation whatsoever in 
military sales to less-developed countries,95 thus precluding any possi-

87 Pub. L. No. 90-629, § 35(a) (Oct. 22, 1968). See Hearings on Export-Import Bank 
a11d Credit Sales of Defense Articles Before the House Comm. 011 Banking and Cur
rency, 90th Cong., 1st Sess. (1967). 

88 That progrnm authorized the Department of Defense to guarantee Export-Import 
Bank credits for sales of defense articles to countries wanting to purchase arms on 
credit. See generally Note, The Country "X" Loans: A Case of Co12gressio12al Oversight, 
8 VA. J. INT'L L. 375 (1968). 

89 Foreign Assistance Act of 1967 § 20l (h)(3), 22 U.S.C. § 2316(11) (Supp. III, 1965· 
1967). 

90 Pub. L. No. 90-629, § 37(b) (Oct. 22, 1968). 
91 Id. § 31. 
92 Ir/.. § 24(c). 
93 Id. § 32. 
94 Pub. L. No. 90-267 (Mar. 13, 1968). See text accompanying notes 119-31 infra. 
95 The Act thus ovenides the prohibitions contained in the Export-Import Bank Act 

1969] 139 



LA JV & POLICY l't\1 l1\'TERIYATIO't\1AL BUS/1\TESS 

biliq of a Pre idential wai\ er of the general prohibition. ·rhe author

ity of the Fxport-linport Bank to issue credit for 1nilitary sales to de

\ eloped countrie, howe,er, is not aflected by this 1\ct.96 

To assure that Congress is continually and lully infonued of the 
1nilitary sales situation, the law pro, ides that the Secretary of State 

1nakc detailed sen1i-annual reports to Cong1·ess of al I transactions i11-
\ ol ving ·ales of signific111t articles 011 the U.S. n1unitions I ists hy U.S. 
(~ovenunent agencies and co1nmercial institutions doing business in 

the lJ n ited tatesY7 

PRov1s10:\s Fem .. Di\lI:'\;JSTRATIO:\' OF 

THE ANTIDU:-.IP1:--:c Acr OF 1921 

Pub. L. No. !)0-6J-1 (Ott. 24, l~JG8?1
~ 

An Act to amend the Antiduniping Act of 
1921 to clarify the effect of the 1ece12t In
ternational A ntidurnping Code. 

The 1najor purpose o( this Act is to clarify the effect on existing- law 
of the adoption by the United States of the International Antidun1ping 
Code,00 signed as part of the Kennedy Round agTeen1ents on June 30, 
1967 .100 

ot !~168, whid1 allo,\ tht: President to waive the prohibition again~t the B,rnk's pa111opa
tion in c1cdit sales to less-developed countries in excess of the 7112% limitation if such 
sales ,\oulcl be "in the national intcn.:st." Pub. L. :\o. 90-267, § l(c) (Mar. 13, 1967). 

116 Sec Jle11rings ori Il.R. 15681 Before the House Co111111. on Foreign A[Jai,s, 90th 
Cong., 2d Se s. 8 9 (l!:>68). 

U7 Pub. L. :-.:o. 90-62!), § 36 (Oct. 22. 1968). 
fl~ For legislative histo1 y, sec H.R. Rcr. No. l 398, 00th Cong .. 2d Sess. ( 1968); S. REP. 

No. 1385, 90th Cong., 2d Sess. (1968); Co;-;F. RrP. '\o. 1951, 90th Cong., 2cl Se'-S. (1968). 
Pa,-.ul · Ilnuq•, 111 Co~r. R1 c. H97t7 (daily eel. Oct. JO, 19fi8); S<'nate, 111 Co:'\<,. Rf c. 

Sl~.163 (dail)' eel. Oct. 7, 1968). 
ou For text of the International ,\nlidrnnping Cock, sec VI I:-.1·1. Lic.,1. ~lurRIAIS 

9.W (1967). "Dumping'' is the p1acticc of selling goocls in a fo1cign cou11t1y at a p1ice 
lower tli:in that in the country of origin. Most countries impose aclckcl imp01t duties 
against dumped goods which might injme a co111pl!ti11g clomcslic ma11ufactme1. See 
J. VlNIR, lJUMJ•Ji'\f.: :\ PROBil\f IN I:...nRN,\110:'l;-\L TR\O[ (1923). See generally Symons, 
J1 ., Tlie K1;1111crly Ro,mrl G:1'/'T A11tid11111j1i11g Code, 29 lJ. Pin. L. R1.v. 482 (1968) 

(com pa1 ing the Code to the l .S. Act). 
100 G1 :-n RAL Ar.RH.Ml-~ I ON T ARll'I s ANO 'I RADE, Lrc:AL lNSTRUMF."lTS EMBODYII\G THE 
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Under the Act neither the Secretary of the 'Treasury nor the U.S. 
Tariff Co1nmission is authori1ed to construe the United States adop
tion of the Anti<lumping Code as restricting their discretion in per
forming their duties under the Antidun1ping Act of 1921.101 Any con
flict between the International Code and the 1921 Act is to be resolved 
in favor of the Act by the agency charged with achninistering it, with 
the provisions of the Code being taken into account only insofar a~ 
they are consistent with the tenns of the 1921 Act.10~ 

The 1968 amendment calls for a report from the President for the 
period beginning July 1, 1968 to June 30, 1969, setting forth the text 
of all detenninations made by the Secretary of the Treasury and the 
U.S. Tariff Commission under the 1921 Act, and analyzing each deter
mination with regard to how the 1921 Act has been ad1ninistered in 
the light of the provisions of the International Antidumping Code.103 

Actions taken by other signatory countries during this reporting pe
riod with respect to U.S. exports are to be set forth with analysis as to 
how such actions relate to the provisions of the International Anti
dumping Code. Such recom1nenclations as the President dee1ns appro
priate are also to be incl uded.104 

The amend1nent reflects a co1npromise of a much debated issue. Op
ponents of the International Antidu1nping Code had argued that the 
Code was inconsistent with domestic legislation and, moreover, the Ex
ecutive did not have the power to enter into such an agreement.105 

RESULTS OF THE 1964-67 TRADE Co-.;FERENCE, H.R. Doc. No. 184, 90Lh Cong .. 1st Sess. 
(1967). The International Antidumping Code implements (and clarifies) ,\1ticlc \'I of 
the GATT. Moreover, the Code wa.s considered one of the most significant non-tariff 
issues dillcussed during the Kennedy Round. See Rea, ings on the !Htcmational Anti
dumping Code Before the Senate Comm. on Finance, 90th Cong., 2d Sess. 11 (1968) 
(statement of Ambassador Roth). 

101 Pub. L. :Ko. 90-634, § 20l(a) (Oct. 24. 1968). 
102 Id. §§ 20l(a)(l)-(2). 
103 Id. §§ 20l(b)(l)-(2). 
104 Id. §§ 20l(b)(3)·(4). 
105 See Hearing on the International A12tid11mpi11g Code Before the Senate Comm. 

on Finance, 90th Cong., 2d Sess. (1968). The chief opponent of the Code in the Senate 
was Senator Hartke, who introduced S. Con. Res. 38, 90th Cong., 1st Sess. (1967), 

providing: 
That it is th<: sense of the Congress that 

(1) The pro\isions of the International Antidumping Code, signed at Geneva 
on June 30, 1967, are inconsistent with, and in conflict with, the provisions 
of the Antidumping Act, 1921; 

(2) The President should submit the International Antidumping Code to 
the Senate for its advice and consent in accordance with Article II, section 2, 
of the Constitution of the United States; and 

(3) The provisions of the International Antidumping Code should become 
effective in the United States only at the time specified in legislation enacted by 
Congress to implement the provisions of the Code. 
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Proponents of the Code, however, saw it as rnerely a clarification of 
existing U. ·. antidu1nping regulations and not inconsistent ·with the 
1921 . \ct. They also argued that the President had the power to im
ple1nent the Code under the authority of the Trade Expansion Act of 
1962100 and <li<l not need additional congressional authorization. 

l~IPLEMENTATION OF CERfAIN IN fLRNATIONAL 

Cu~ro.Ms CONVENTIONS 

Pub. L. No. 90-635 (Oct. 24, 1968)107 

An Act to facililale lhe movement of cer
tain goods in inlenwtional con11nerce by 
implementing customs conventions for free 
admission of professional equip,nent a11d 
containers, and for the use of AT A, Ji,C S, 
and TIR carnets.108 

Pub. L. No. 90-635 (Oct. 24, 1968) makes several 1ninor a1nenchnents 
to the 'Tariff Schedule of the United States (TSUS)109 in order to itn
pl ement U.S. accession to five international custo111s conventions.110 

llJG Trade Expansion Act of 1962, 76 Stat. 872 (codified in scattered sections of 19, 
!.!G, 42 U.S.C.). See Hearing on the International Antid11mpi11g Code Before the Senate 
Comm. on. Finance, 90th Cong., 2d Scss. 102, 193 (1968). 

107 For legislative history, see H.R. REP. 'Xo. 1898, 90th Cong., 2d Sess. (1968); S. REP. 
~o. 1618, 90th Cong, 2d Sess. (1968). Passed: House, 114 Co,c. REC. II9267 (daily ed. 
Sept. 30. I 9G3); Senate 114 Co:--.c. Rrc. Sl 2,538 (daily ed. Oct. 11, l 968). 

llJ~ The initials ATA and ECS stand for the combinccl French and English words 
''.ulmission tcmpor;,ii rc-tnn poi ary aclm ission,'' and "cchantillons commerciaux-co111-
mc1 cial s.1111plcs.'' The initials TIR st.mcl for "transpo1t international routicr-intc1-
n,1tional road transport." The "carnet,. is an inle111ational customs fonn for use in 
documenting goods in inlet national commerce. 

H>!l Tariff Act of 1!130. 19 L.S.C. § 1202 (1961). 
l 10 Customs Comcnlion on the ,\T.\ Carnet for the Tcmpo1a1y Admiss1nn o( Goods. 

clone ;it Thmscls. Dec. G, 1061, 173 L?\.T.S. 2l~l (' ITccti,e July 30, 19G3); Customs Con 
,cntion on 'lclllpo1ar: Jmpo1talion o( P1ofc~sional Equipment. done al B1usscls, June 8. 
1%1, -173 U.~.J'.S. 155 (dfccli\e July 1, 1%'.!); Customs Comention on rntc1national 
·r 1anspo1t of Goods unclu Co,cr of TlR ( arnets. don· at Gc11e,a. Jan. 1/1, 1959, 318 
l .N.T.S. I~ (c-ffcctive Ja11. 7, 1%0); ( u~10111s Comcntion on Co11tai111.:rs, clone al Brussels, 
\fay 18, lfl5fi. ~3rl l .N.T.<:i. 103 (dfccti,c Aug. ·I, 1959): Customs Comcntion Regarding 
ECS Carnets fo1 Commc1cial Samples, rlo11e al Brusse ls. ~Iar. I, 1956, 343 U.N.T.S. 129 
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The procedures in question are already in force ·with respect to all 
major trading countries of Europe.111 

The Act will facilitate international trade by allowing the ten1po
rary duty-free entry of certain goods and custon1s documents.112 The 
goods involved include professional equipment used by sojourning 
nonresidents, camping equipment, and containers used in inter
national commerce, as well as any related repair parts.113 The docu
ments concerned, kno-wn as "carnets," are devices for guaranteeing 
payrnent of duties on certain goods114 by private associations, thereby 
1naking unnecessary the posting of bonds.115 

Although essentially limited to the public international law arena, 
the International Coffee Agreement Act of 1968 is worthy of note 
for its impact within the area of private international law. 

Pub. L. No. 90-634, Title III, authorizes the President to imple
ment the International Coffee Agreement Act of 1968 through regu
lation of importation (and re-exportation) and warehousing of coffee 
acquired from signatory countries.116 The Act provides the President 
with powers to recommend to Congress correction of unwarranted 
increases in the price of coffee due to the International Coffee Agree
ment,117 and provides for prevention of discrimination (or threat 
thereof) against any U.S. carrier by a signatory country in the shipping 
of coffee to the United States.118 

(effective Oct. 3, 1957). Advice and consent of Senate given Mar. I, 1967, approved by the 
President May 3, 1967, 56 DEP'T STATE BuLL. 833, T.I.A.S. Nos. 6630-34 (1967). 

111 H.R. REP. No. 1898, 90th Cong., 2d Scss. 2 (1968). 

112 Id. 

113 Pub. L. No. 90-635 §§ 3(a)-(b), 4 (1968). The "professional equipment" must be 
necessary for the performance of a specified task by a professional person visiting a 
country, but need not be owned personally by him. The "containers" include such items 
as lift vans and movable tanks of permanent construction that can be used repeatedly. 
H.R. REP. No. 1898, 90th Cong., 2d Sess. 3-4 (1968). 

114 These goods are specified in 19 U.S.C. § 1202 (1964). 

115 H.R. REP. No. 1898, 90th Cong., 2d Sess. 2 (1968). A guaranteeing association, such 
as the International Chamber of Commerce, would be liable for customs duty if goods 
and equipment covered by the carnet were not re-exported before expiration of the 
temporary duty-free period allowed (usually six months) . Id. 

116 Pub. L. No. 90-634, tit. III, § 302 (Oct. 24, 1968). 

117 International Coffee Agreement, Sept. 28, 1962, [1963] 2 U.S.T. 191 I, T.I.A.S. 
No. 5505, 469 U.N.T.S. 169. 

118 Pub L. No. 90-634, tit. III, § 306 (Oct. 24, 1968). 
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AMEND:\IENTS TO THE ExPORT-l~tPORT 

BANK ACT OF 1945 

Pub. L. ro. 90-267 (~larch I 3, 1968)119 

An Act to increase Export-Import Bank 
total authorized loans, guaranties and in
surance to $13 .5 billion frorn $9 bi! lion, 
and for other purposes. 

Significant amendments to the Export-Im port Bank Act of 1945120 

include the increases to $13.5 billion from $9 billion121 in the Bank's 
overall lending authority, and to $3.5 billion from $2 billion export 
credit insurance and guaranties against fractional reserves. 122 Other 
note,vorthy amendments include an express restriction (subject to 
presidential waiver) against Bank transactions in connection with 
countries of communist persuasion or countries aiding or partici
pating in acts of war against the United States,123 and a prohibition 
against extensions of credit by the Bank to less-developed countries124 

in connection with sales of defense articles unless the President de
termines such credit is in the United States interest. Even in such 
cases where the President so determines, there is a ceiling of seven 
and one-half percent of the Bank's total amount of authorized credit 

119 For legislative history, see S. REP. No. 493, 90th Cong., 2d Sess. (l 968); H.R. REP. 

No. 256, 90th Cong, 2d <;ess. (1968); H.R. REP. No. 1103, 90th Cong., 2d Sess. (1968). 
Passed: Senate, 114 CONG. REC. Sll,426 (daily ed. Aug. 11, 1967); House, 114 CONG. Rec. 
H890 (daily ed. Feb. 27, 1968). 

120 12 u.s.c. §§ 635-635i (1964). 
121 Pub. L. i\o. 90-267, § l(e) (\far. 13, 1968), amending 12 U.S.C. § 635(e) (1964). 
122 Pub. L. No. 90-267, § l(c) (Mar. 13, 1968), amending 12 U.S.C. § 635(c) (1964). The 

amount of fractional resenes (not less than 25% of the Bank's contractual liability) is 
the amount which is charged against the Bank's overall commitment authority with 
respect to guaranties and insurance prnvided under appropriate authority. 

1i3 Pub. L. No. 90-267, § l(c) (Mar. 13, 1968), amending 12 U.S.C. § 635(b) (196t). 
l!.!1 Id. The Board of Directors has discretion to determine whether a country is 

lc~s-dcvelopr·d. However, the preceding subsection of this Act states that the Bank will 
not extend credit for ddcnse spending to any country considered economically less
devC'loped 1111d~r the !;tandatcls of TNr. REV. Cone of 1951, § 491 I. 
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for such class of transactions.126 The life of the Bank has been ex
tended five additional years (to June 30, 1973),126 and its name has 
been changed to the "Export-Import Bank of the United States" 
from the "Export-Import Bank of Washington."1~7 

Under the authority of the Export-Import Bank Act of 1945, the 
Bank operates with broad powers co1nmon in the banking field, with 
the exception of circulation.128 The loan activities of the Bank are 
for specific pu1 poses involving the export of goods and services of 
U.S. origin.129 Through a program of making loans directly to foreign 
importers of U.S. goods, and furnishing guaranties and insurance 
for short and medium tenn export credit transactions, the Bank 
serves as the counterpart of sin,ilar institutions active abroad in pro
moting the interests of their respective nationals.130 The increases 
in both the Bank's total lending authority and export credit guaranties 
and insurance reflect its increasing success and its optimistic projec
tions of expanding export activity, particularly in the fields of 
commercial aircraft, nuclear reactors in electric powerplants, and 
telecommunications equipment.131 

INTER-AMERICAN DEVELOPMENT BANK 

CAP IT AL STOCK IN CREASE 

Pub. L. No. 90-325 (June 4, 1968)132 

An A ct to provide for increased participa
tion by the United States in the Inter
American Develop,ment Bank. 

125 Pub. L. No. 90-267, § l(c) (Mar. 13, 1968). But see Pub. L. No. 90-629, § 32 (Oct. 
22, 1968), prohibiting use of Export-Import Bank funds in connection with any sale 
of defense articles or services to any economically less-developed country after June 30, 
1968. 

126 Pub. L. No. 90-267, § l(f) (Mar. 13, 1968), amending 12 U.S.C. § 635(f) (1964). 
121 Id. § I (a). 
12s 12 U.S.C. § 635(a). See also Pub. L. No. 90-581, tit. III (Oct. 17, 1968) (appropria

tions for program activity and administrative expenses of the Bank). 
129 See H.R. REP. No. 493, 90th Cong., 2d Sess. 1 (1968). 
130 Id. at 2. See Braderman, U.S. Export Programs, 24 FED. B.A.J. 417 (1961) (survey 

of U.S. export programs). 
131 See H.R. REP. No. 493, 90th Cong., 2d Sess. 1 (1968). 
132 For legislative history, see H.R. REP. No. 1145, 90th Cong., 2d Sess. (1968); S. REP. 

No. l 131, 90th Cong., 2d Sess. (1968). Passed: House, 114 CONG. REc. H2049 (daily ed. 
Mar. 9, 1968); Senate, 114 CONG. REc. S5857 (daily ed. May 20, 1968). 
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This legislation adds a new section to the Inter-American Devel
opment Bank J\ct of 1959.133 --.rhe amenchnent authorizes the United 

tates Gove1 nor o( the flank to vote for the S l bill ion increase in 
authorized capital tock 1econnnended by the Bank. 134 The United 
.., tates Go\ernor is further authorized to agree on behalf of the 
United States to subscribe to its proportionate share136 of the in
crease in callable !)tock136 of the Bank.137 Finally, the amount of the 
United States share of the increase in callable stock138 is authorized to 
be appropriated for payment by the Secretary of the Treasury.130 

To enable it to issue bonds at the best rate, the Bank li1nited its 
loan capacity in 1962 to the amount of the callable stock to which the 
United States had subscribed.140 In April, 1967, the Bank set the 
goal of increasing its loans to $175 1nillion annually for the years 
1968-70.141 The SI billion increase in capital stock, and the increase 
in the United States subscription for its pro rata share, will be instru
mental in achieving this goal. 

133 22 U.S.C. §§ 283-283m (1964). See generally Arnold, The Inter-American Develof1-
ment Bank, in A LAWYER'S GUIDE TO lN'ILRNAT!ONAL BUSINESS TRA!\SACTIONS 47 I (Surrey 
& Shaw ed. 1963) (discussion of the structure and operation of the Bank). 

1:: 1 Pub. L. No. 90-325, § l 7(a)(l) (June 4, 1968). The recommendation and the pro
posal of the illcrease made by the Executive Directors of the Bank are reprinted in 
llearinf!,s on the Inter-American Development Bank Act Amend11umts of 1968 Before 
the Subcomm. on Int'l Fi11ance of the House Comm. on Banking and Currency, 90th 
Cong., 2d Sess. 52 (1968). 

135 The United States share is 41.18%. Hearings, supra note 134, at 45. 
136 A subscription to the Bank's callable stock is a contingent liability, rather than 

an immediate purchase of stock. The United States would become obligated to pay the 
subscript ion only when the Bank is not otherwise able to meet its obligations. Callable 
stock thus guarantees the Bank's obligations, and since this stock is backed by the 
member governments, the Bank is able to borrow at the lowest a, ailable rate, and in 
turn p:t s this saving on to its members. The Bank has never had to make a call, a.ncl 
such an event occurring in the future is believed to be quite unlikely. Id. at 5-6, 8. 

137 Pub. L. No. 90-325, § 17(a)(2) (June 4, 1968). 
138 The propoitionatc share of the United States is $411,760,000. Id. § I7(l>). 
130 Id. 
HO See Hearings, supra note 131, at 4-1. 
141 Id. at 82. See ge11crnlly :\forse & Atkeson. U.S. Prirnte Jm,c.stment U11dcr Jhr 

Alliance for Progress, 46 B.U.L. Rrv. 143 (1966). 
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Sorr LOANS FOR THE EXPORT-IMPORT BANK 

Pub. L. No. 90-390 (July 7, UJ68)142 

An Act to provide "soft loan" c, iteria 
for up to $500 million in loan authority 
for the Export-Import Bank. 

This statute is intended to provide the Export-hnport Bank of 
the United States with more flexible criteria in approving loans, 
guaranties, or insurance programs for up to $500 mill ion of its lend
ing authority.143 Section 2(b) of the original Act1·H requires the 
application of the test of "reasonable assurance of repa) 1nent" to any 
application for credit under the Bank's program.145 This legi~lation 
responds to pressure to free a portion of the Bank's resources for 
facilitating those export transactions which, although not n1eeting 
the rigid test of "reasonable assurance of repay1nent," nevertheless 
deserve support in fostering the foreign trade and long-term com
mercial interests of the United States.146 

The Bank's overall lending ceiling of $13.5 billion, and its lin1ita
tion of $3.5 billion in guaranties and insurance, are affected by this 
Act to the extent that any loans under the $500 million authorization 
must be included under the general $13.5 billion lending ceiling.147 

Any guaranties or insurance issued under the new proYision must 
si1nilarly be taken into account under the $3.5 billion ceiling author
ized for such programs generally.148 Furthennore, any commitment 
by the Bank under the new criteria for insurance or guaranties must 
be charged against the $13.5 billion ceiling at the normal rate of 25 
percent of the Bank's total contingent contractual liability.149 

1-12 For legislative history, see H.R. REP. No. 1476, 90th Cong., 2d Sess. (1968); S. 
REP. No. 1100, 90th Cong., 2d Sess. (1968). Passed: House, 114 CoNG. REc. H4918 (daily 
ed. June 24. 1968); Senate, 114 CONG. REC. S7391 (daily ed. June 18, 1968). 

143 See H.R. REP. No. 1476, 90th Cong., 2d Sess. 4-5 (1968). 
144 Export-Import Bank Act of 19-15 § 2(b), 12 U.S.C. § 635 (1964). 
14j The Bank has been criticized for excessi,;ely conservative policies resulting in 

losses of export sales. See Hearings 01i S. 558 Before the Senate Comm. on Commerce, 
89th Cong., 1st Sess. 13-15 (1965). 

146 See H.R. REP. No. 1476, 90th Cong., 2d Sess. 2 (1968). 
147 Pub. L. No. 90-390, § 4 Ouly 7, 1968). 
148 Id. § l(b). 
149 Id. 
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rrhe Bank ,, ill bear the fir t 100 n1illion in losses under the pro
gr.1111, \\ hether iu the fonn of defaulted loans or payn1ents in satisfac
tion 11f g11<1ranty or insurance obligations. The second $100 n1illion 
in losse~ ,,ill be burnc by the United States rrreasury, 150 with lia

bilit) l"L'\Trting to the Bank for any losses ;-ibove . 200 1nillionYH 

:'\o part of the . 500 n1i1lion lending authority is available under 
the Act to facilitate loans, guaranties, or insurance in connection with 
the 'ale nf defense articles or services.152 

Although essentially falling within the public law don1ain, the 
following statutes are noteworthy for their potentia1Iy far-reaching 
impzict on international business. In particular, the Special Drawing 
Rights Act is worthy of attention as one of the most significant steps 
taken by the United States in the area of public international 
finance.153 

The Special Drawing Rights Act154 authorizes the President to 
accept certain amendments to the Articles of AgTeement of the 
International l\Ionetary Fund155 proposing the establishment of a 
facility based on special drawing rights, and certain modifications 
in the operation of the Fund, and to participate in the special draw
ing account to be established. The facility to be created is the result 
of a concerted effort on the part of the major trading nations of the 
\Vestern World to sustain international liquidity, provide expanding 
reserves for world trade, and stabilize the international monetary 
system.156 

The Repeal of Federal Gold Reserve Requirements157 eliminates 
the requirement that each Federal Reserve Bank maintain a reserve 
in gold certificates of not less than 25 percent of its Federal Reserve 

rotes in circulation,158 thus freeing $10.7 billion in gold for use in 

150 Id. § 2. 
151 Id. 
152 Id. § 5. 
153 See ge11er(ll/y Ehrlich & Meier. Legal Problems of lnternatinnnl J\loncta,y Reform, 

20 STAN. L. REV. 870 (1968). 
151 Pub. L. No. 90-349 Qunc 19, 1968). 
1;;:; Artides of Agreement of the International Monetary Fund, Dec. 27, 1915, 60 

Stat. 1401, T.I A.S. No. 1501, 2 lJ.N.T.S. 39. 
15/l See Jfrnrwgs on Sperinl Drnr.ving Rights in the lnternationnl Monctarv Fund 

Bf'fore the \ennte Comm. on Foreign Relations, 90th Cong., 2d Scss. (1968). 

157 Puh. L. ".\o. 90-269 (Mar. 18, 1968). 
158 See Cold Rcsenc Act of 1934 § 6, 31 U.',.C. § 408(a) (1964). 
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clearing-house transactions.15n The statute incidently frees $156 n1illion 
in gold previously held as a reserve for United States Notes and 
Treasury Notes of 1890.iuo '\Vhile there are sound do1nestic reasons 
for the elimination of the gold reser\e requirement, it is clear that 
the measure is designed to give the international financial con1n1 unity 
assurance of the intent of the United States to rnaintain the converti
bility of the dollar.161 At the ti1ne of enact1nent of this legislation, the 
l J.S. gold stock totalled about $12 billion, clown fro1n $21.6 billion 
in 1949.16~ 

III. n-1ARITil\1E AFFAIRS 

CARGO CONTAINER POLICY 

Pub. L. No. 90-268 (i\Iarch I 6, 1068)163 

An Act to prohibit discrimination against 
carriers on the basis of container size in 
order to prevent any United States agency 
pressures from forcing arbitrary choices 
with regard to container dimensions. 

The purpose of this Act:164 is to prevent artificial or premature 
pressures by the United States from dictating the size and shape of 
containers before the "free market" has detennined an optimum 
size in the light of efficiency and costs.165 This purpose is achieved by 

159 See H.R. REP. No. 1095, 90th Cong., 2d Sess. 1-3 (1968). 
160 Id. at 1. 
161 See S. REP. No. 1007, 90th Cong., 2d Sess. (1968). See generally Hearings on Balance 

of Payments Statistics Before the Subcomm. on Economic Statistics of the Joint Economic 
Comm., 89th Cong., 1st Sess. (1965) (U.S. balance of payments problems). 

162 Hearings on Gold Cover Before the Senate Comm. on Banking and Currency, 

90th Cong., 2d Sess. 35 (1968). 
163 For legislative history, see S. REP. No. 722, 90th Cong., 1st Sess. (1967); H.R. RFP. 

No. 991, 90th Cong., 1st Sess. (1967). Passed: House, 114 Co:--.c. REc. Hl471-82 (daily ed. 
Feb. 28, 1968); Senate, 114 CONG. REc. S2257 (daily ed. Mar. 6, 1968). 

164 Pub. L. No. 90-268 (Mar. 16, 1968), amending 10 U.S.C. §§ 2304, 2305(a), 41 
U.S.C. §§ 252(£), 253(a), 46 U.S.C. §§ 1122(d)-(g) (1964). 

165 See Letter from John L. Sweeney, Ass't Sec'y for Public Affairs, Dep't of Trans-
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preventin° the application by governn1ent agencies of discri1ninatory 
policies or practices asainst carriers on the basis of length, height, 
or width of en-go containers, or of cargo container cells. except as 
required by n1ilitary neccssit).Hu: T'his requirc1ncnt applies to all 
existing cou taincr \ essels as wel I as au y that 1nay be constructed or 
rebuilt in the future. 1u7 

Despite the rel a ti vel y recent use of cargo containers on a large 
scile in ocean transportation, 1li3 the 1Iariti1ne Achninistration has 

gTadually taken a position fa,·oring carrier use of containers of 10-, 
20-, :30-, and 40-foot n1odular lengths, ·with eight-foot 1\'idths and 
heights.1

fju Through this policy the Ad1ninistration has tended to 
cliscri1ninate against carriers en1ploying containers of other di1nensions 
by denial of construction-differential subsidies, mortgage insurance, 
and trJ.cle-out of vessels under the Vessel Exchange Act.17° Congress, 
through enactrnent of this legislation, has expressed the Lelief that 
it is pre1natnre to force adherence to rigid standards and din1ensions 
of container construction. In a statement concurred in by the De
part1nent of Transportation, Congress expressed the view that "at this 
stage of the so-called 'container revolution' free-market clevelop1nent 
offers the best hope for the future determination of the most efficient 
and economic characteristics for cargo containers used in transmodal 
transportation systems. "171 

The first section of the Act authorizes and directs the Secretary 
of Commerce to study means and methods of encouraging the 
development and implementation of ne,v concepts for carrying cargo 

portation, to Hon. Edward A. Gannatz, Chaim1an, Comm. on Merchant Marine and 
Fisheries. House of Representatives, Oct. I 8, 1967. 

106 Pub. L. r\o. 90-268, §§ 2-5 (;\far. 16, 1968). 
167 Id. § I. See generally Blumenthal, Containerization: The Route to Integrated 

Tmnsportalion, 83 DuN's REVIEW, June, 1964, at 110; McDowell, The Not-So-Ancient 
Ma, iner and the LDC, 3 CoLUM. J. vVORID Bus. 51 (1968); Meyers, The Afaritime Indus
try's Exper1sive l\'ew Box, 76 FORTUNE, Nov. 1967, at 150; UNCTAD Secretariat, Basic 
Economics of Containerization and Unitization in Ocean Shipping, U.N. Doc. TD/B/c.4 
/3 ! (1967). 

1r,~ Ser. generally Hearings on Standardization of Containers Before the Subcomm. 
on Jle,chant Marine and Fisherier of the Senate Comm. on Commerce, 90th Cong., 
1st C~<;. (1967). 

1,;1, Tri. at 78 (statement of Hon. James \V. Gulick, Acting \1aritime Administrator, 
I>cp' t. of Comm,..1cc). See generally A Maller of !tJches, 224 EcO'\/OMTST 1008 (1967): Eycc, 
f onlnineri .nlion: 1 he Unhnj1py Marriage, 85 DuN's Rnlfw, June, 1965, at 134. 

170 JG U ~.C. § I 151 (1961). See II.R. RFP. l\o. 991, 90th Cong., 1st Scss. 1 (1967) 
(disrns..,ion of implications of Pub. L. No. 90 268). 

111 H.R. RF.r. No. 991, supra note 170, at 2. 
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in both domestic and foreign commerce of the United States.172 A 
provision is also contained in section I for a study of the economic 
and technological aspects of the use of cargo containers as a method 
of carrying out the policy and provisions of the ~Ierchnnt !\Iarine 
Act of 1936.173 Sections 2 and 4 provide that no advertisement or 
invitation to bid, nor any contract for the carriage of Govern1nent 
property in other than Governn1ent-owned cargo containers shall 
specify or require carriage of such property in cargo containers of 
any stated length, width, or height.174 Due to the nature and co1n
plexity of special problems which could arise in connection with mili
tary procurement and the carriage of military cargo, Congress recog
nized a possible need, under certain conditions, for specification of 
container dimensions by military procuren1ent officers. Accordingly, 
exceptions are allowed where the Secretary of Defense determines 
that military requirements necessitate specification of container sizes.176 

11ASTERS' WAGE LIENS 

Pub. L. No. 90-293 (April 25, 1968)176 

An A ct to extend maritime lien rights to 
masters of certain United States vessels for 
their wage clai1ns in parity with seamen's 
wage lien rights. 

The courts of the United States have ruled for more than a cen
tury that seamen's liens against vessels for wages have priority over 
all other maritime liens.177 Until now seamen's wage lien rights 
applied to all members of the crew, both licensed and unlicensed, 

172 Pub. L. :N'o. 90-268, § 1 (Mar. 16, 1968). 
173 49 Stat. 1985 (codified in scattered sections of 46 U.S.C.). 
174 Pub. L. No. 90-268, §§ 2, 4 (Mar. 16, 1968). 
175 Id. §§ 3, 5. 
176 For legislative history, see H.R. REP. No. 1092, 90th Cong., 2d Sess. (1968); S. 

REP. No. 1079, 90th Cong., 2d Sess. (1968). Passed: House, 114 CONG. REc. Hll05 (daily 
ed. Feb. 19, 1968); Senate, 114 CONG. REC. S3956 (daily ed. Apr. 10, 1968). 

111 See, e.g., Putnam v. Lower, 236 F.2d 561 (9th Cir. 1956); United States v. The 
Pomare, 92 F. Supp. 185, 188-89 (D. Hawaii 1950); Saylor v. Taylor, 77 F. 476, 478 (4th 
Cir. 1896). 
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except the 1naster. The term "master", as used in the Act, is defined 
as any person having conunand of any vessel documented, registered, 
enroll eel, or licen ·ed under the laws of the United States. Exel uded. 
however. are :111y persons having a financial interest valued at five per· 
cent or 1nore either of the corporation, partnership, or association 
which o,rns the vessel, or of the n1arket value of the vessel. 178 Denial 
of the n1Jster's right to a wage lien arose from the fact that the master 
was traditionally either a part owner of the vessel or had too close a 
relationship with the O'\vner to justifiably avail himself of the privi
lege.1io As Congress has noted, howe, er, the role of the 1naster today 
in the financial aspects of a vessel is normally no different from that 
of any other member of the crew.180 

The basic provision of this Act recognizes the sea1nen's lien rights 
and priority ·with respect to wages, and places the master on a parity 
with all other members of the crew. The Act specifically grants the 
n1aster of any vessel documented, registered, enrolled, or licensed 
under the laws of the United States the san1e lien for wages against 
such vessel and the same priority as any other seaman serving on such 
vessel.181 In addition, masters are placed in the same position as any 
other seaman with respect to protection against forfeiture of lien 
rights,182 deprivation of remedy for recovery of wages,183 and attach
ment or arrestment of wages. 184 

REFUNDS OF CERTAIN FREIGHT CHARGES 

Pub. L. No. 90-298 (April 29, 1968)185 

An Act to permit common carriers to re
fund certain jJortions of freight charges un
der liniited circumstances. 

liB Pub. L. No. 90-293, § 2 (Apr. 25, 1968). 
1m S. REP. No. 1079, 90th Cong., 2d Scss. 2 (1968). See United States v. The Pomare, 

92 r. Supp. 185, 191 (D. Hawaii 1950); The Herbert L. Rawding, 55 F. Supp. 156, 159 
(D. 5.C. 1944). 

1so S. REP. No. 1079, 90th Cong., 2d Sess. 2 (l 968). 
181 Pub. L. :-.:o. 90-293, § 1 (a) (Apr. 25, I 968). 
182 Id. § l(c). 
183 Id. § l(h). 
1st Id. § l(d). 

18:i For kgisl:tth·e hi~tory, see 11.R. Rrr. No. 920, 90th Cong., 2d Sess. (1968); S. REP. 
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Until enactment of this amendment to the Shipping Act of 1916,186 

no remedy existed whereby an aggrieved shipper in foreig11 con1merce 
could obtain relief from an erroneous charge resulting from a com1non 
carrier's failure to publish and record the correct rate ·with the Federal 
Maritime Commission.187 This Act provides the requisite statutory au
thority for such treatment upon a proper showing of justification and 
a determination by the Maritime Commission that the granting of a 
refund or waiver will not result in discrimination among other car
riers.188 The provisions of the amendment authorize the Con1mission 
to pennit common carriers, or a conference of carriers, to m3ke volun
tary refunds or waive collection of a portion of the freight charges as
sessable to a shipper when it appears to the Commission that the car
rier, through error or inadvertance, has failed to file a tariff reflecting 
the new or intended rate.189 

Prior to applying for authority to make a refund the carrier or con
ference must file a tariff revision with the Commission setting forth 
the rate on which the refund or waiver is to be based. If pennission is 
granted and the application approved, all shippers charged at the erro
neous rate will be entitled to appropriate refund or waiver. In the 
event permission is granted, the carrier involved must publish appro
priate notice of the tariff or take such other steps as the Commission 
may require to give notice of the rate on which the refund or waiver 
would be based. The final provision of the amendment provides that 
application for refund or ·waiver must be filed with the Commission 
within 180 days from the date of shipment.190 

No. 1078, 90th Cong., 2d Sess. (1968). Passed: House, 114 CONG. REC. H15,570 (daily ed. 
Nov. 20, 1967); Senate, 114 CONG. REC. S3955 (daily ed. Apr. 10, 1968). 

186 Pub. L. No. 90-298 (Apr. 29, 1968), amending 46 U.S.C. § 817(b) (1964). 
187 S. REP. No. 1078, 90th Cong., 2d Sess. 2 (1968). 
188 See generally Comment, Regulating Ocean Shipping: Powers and Problems of the 

Federal Maritime Commission, 51 CALIF. L. REV. 986 (1963); Comment, Ocean Shipping 
Conferences and the Federal Maritime Commission, 53 CORNELL L. REv. 1070 (1968); 
Note, Shipping Act of 1916 and the Dual Rate Amendment: A Problem of Enforcement, 

4 VA. J. lNT'L L. 215 (1964). 
189 Pub. L. No. 90-298 (Apr. 29, 1968). 
190 Id. 
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Pub. L. No. ~0-341 Qune 15, 1968)101 

An Act to amend federal Jhip mortgage 
insurance regulations with respect to the 
11wxi11nun rate of interejt pennilled 011 

loans ancl mortgages insiurd under the 
klerchanl 1,larine Act of 1936. 

This legislation amends the \ferchant ~1arine Act of 1936192 by re-
1noving the requirement that ship 1nortgages be at a six percent or 
lu,ver interest rate in order to qualify for federal ship 1nortgage insur
ance.10a Instead of setting a maxinuun rate of interest, the new law 
gTants authority to the Secretary of Com1nerce to establish a rate of 
interest that he ''detern1ines to be reasonable, t;iking into account the 
range of interest rates prevailing in the private market for si1nilar loans 
and risks assumed by the Department of Commerce. "1t14 

C nder title XI of the l\Ierchant i\f arine Act of l 936, the Secretary 
of Commerce is authorized to insure up to $1 billion of ship mortgages 
and loans.ma In the past few years, however, the total issuance of fed
eral ship mortgage insurance has not reached the maximum limit set 
under the law, apparently because an increasing ntunber of privately 
financed ship construction loans and mortgages have been ineligible 
for insurance as they bore in excess of six percent interest. Further
rnore, since federal ship 1nortgage insurance could not be obtained, 
many of tho~e ships which had construction financing were never built. 
As of l\f ay, l D68, the Secretary of Commerce had on file 1nortgage in
surance applications coverin~ the construction of 70 ships and 691 
barges, for a total amount of $:HO million, that could not be insured 
because of the six percent limitation on interest rate.rn6 The new in-

tnl For legislative history, sec H.R. REP. 'Jo. 1416, 90th Cong., 2d Scss. (1968); 
S. REP. No. l I 19, 90th Cong., 2d Scss. (1968). Passed: Senate, 114 Co:-.c:. REC. S6175 
(daily ed. May 27, 1968); Hou~c, I 14 Cor-.c. Rrc. H4461 (daily ed. June 3, 1968). 

rn2 49 tat. 1985 (codified in scattc1cd sections of 46 U.S.C.). 
103 Pub. L. No. 90-311 (June 15, 1968), amending 46 U.S.C. § 127•1(a)(5) (1964). 
JIil Ir!. 

rnr; 46 U~5.C. § 1273(c) (1961). 
ma S. RFI'. No. 1 I 19, 90th Cong, 2d S<"ss. 2 (1968). 
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terest rate eligibility on rnortgages should attract badly needed capital 
for construction of vessels to u pgrJde the depleted ~ \1nerican merchant 
fieet.rn7 

FISCAL YEAR 1969 l\1AR1TIME ADMINISTRATION APPROl-'lUATIONS 

Pub. L. No. 90-4 71 (Aug. 9, 1968) rn8 

An Act lo approjJriate $429,451,000 fur 

1969 maritime administration activities, in
cluding $200 million for construction-dif
ferential subsidies and $206 million for ojJ
crational subsidies. 

As an indication of more interest in United States 111ant11ne pro
grams, this Act marks the first time that Congress has enacted a sepa
rate appropriation bill for the Maritin1e Administration.100 The 
$429,451,000 package includes funds for six separate categories of ac

tivities,200 the largest of which are $200 1nillion for subsidization of the 
acquisition, construction, and reconstruction of new vessels, and $206 
1nillion for the liquidation of obligations incurred for operational
differential subsidy. '.:!Ol 

197 See generally FERGUSON, LERNER, l\fcGEE, OI, RAPPING & SOBOTKA, THE Ecoi-;oMrc 
VALUE OF THE U.S. MERCHANT MARINE 260-74 (1961); Clark, Flags of Whose Conve
nience?, 778 U.S. NAVAL INST. PRoc. 51 (1968) (brief survey of problems besetting the 
U.S. merchant fleet). United States flag dry cargo Yesscls 25 years old or less will decline 
from 663, as of Jan. 1, 1968, to 244 (projected), as of Jan. I, 1962. S. REP. No. 1121, 

90th Cong., 2d Sess. 8 (1968). 
108 For legislative history, see H. R. REP. No. 12-16, 90th Cong., 2d Sess. (1968); S. REP. 

No. 1121, 90th Cong., 2d Sess. (1968); H. R. REP. No. 1678, 90th Cong., 2d Sess. (1968). 
Passed: House, 114 CONG. REC. H2837 (daily ed. Apr. 10, 1968); Senate, 114 CONG. REC. 
S7040 (daily ed. June 11, 1968); Conference Report passed: Senate, 114 CONG. REC. 
S9397 (daily ed. July 25, 1968); House, 114 CONG. REC. H7678 (daily ed. July 26, 1968). 

199 S. REP. No. 583, 90th Cong., 1st Sess. 3 (1967). One purpose of the law ·was to 
increase the status of the l\faritime Administration program to a leYel comparable to 
that of other major Executive Branch programs such as the National Aeronautics and 

Space Administration. Id. at 3. 
200 A seventh category, the Yessel operations operating fund, recehed no appropriation 

as activities under it are being reimbursed by the Military Sea Transportation System. 
See S. REP. No. 1121, 90th Cong., 2d Sess. 3 (1968). 

201 Pub. L. No. 90-471, §§ (a)-(b) (Aug. 9, 1968). 
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Further allocation of the $200 1nillion construction subsidy is not 
n1aclc, but it appears that all but $12 n1illion will be used for construc
tion-diflercntial subsidies for ne\l.t ships.:!0:? Subsidy rates cannot exceed 
35 percent of clo1nestic cost of construction of new , essels and 60 
percent of dornestic cost for reco11struction and reconditioning of pas
senger ve~sc:ls.103 GiYen a projected subsidy cost per ship of $8-11 n1il
lion,!!01 the Act has in effect authorized the subsidization of approxi-
1nately 20 new vessels. Of the remaining funds, $8,G95,000 ,rill go for 
the acquisition for the national defense reserve .fleet of smne l ·1 Yessels 
which are scheduled to be replaced. 205 

The $206 million al1ocation continues, at the san1e approximate 
level of expenditure, a program designed to support the United States 
merchant fleet by paying the difference between fair and reasonable 
cost of expenses such as crew wages, subsistence, insurance, vessel n1ain
tenance and repair, and the estimated cost if the ship operated under 
foreign registry. Some 14 operators will be subsidized for 1,754 sailings 
of 289 vessels operating on essential trade routes.206 

The remaining sections of the law appropriate funds for the follow
ing administrative programs: research and development, $10,960,000; 
reserve fleet expenses, $5,279,000; the l\1erchant l\Iarine Acade1ny, 
SS, 177,000; and assistance to state marine schools, $2,035,000.207 

202 S. REP. No. 1121, 90th Cong., 2d Sess. 3 (1968). The ship construction subsidv 
amounts to the estimated difference between the U.S. cost of each vessel and the 
lowest cost in a foreign shipbuilding center. 

203 46 U.S.C. § l 152(b) (Supp. III, 1965-1967). This p10, ision was extended for 1 year 
by Pub. L. :'.\o. 90-572 (Oct. 12, l 968). 

204 Hearings on H.R. 15189 Before the Subco,mn. on Merchant Marine of the House 

Comm. on Merchant Marine and Fisheries, 90th Cong., 2d Sess., ser. 22, 57 (1968). 
205 S. REP. i\O. 1121, 90th Cong., 2d Sess. 3 (1968). 
206 H.R. Rrr. No. 1246, 90th Cong., 2d Sess. 4 (1968). For additional legislation per

mitting U.S. flag passenger vessels operating under operational-differential subsidy to 
particip.1te in cruise activity away from their regular routes during seasons in which the 
Secretary of Commerce determines adequate passenger service will exist on such routes 
in their absence, see Pub. L. No. 90-358 Gune 22, 1968). 

'.!OT Pub. L. No. 90-471, §§ (c)-(f) (Aug. 9, 1968). See generally S. LAWRENCF, U.S. 
MERCHANT 5HIPPI1'C POLICIES A:\D Pouncs (1966); Whitehurst, The Merchant Marine 
Act of 1936: An Operational Subsidy in RetrosjJecl, 8 J. LAW & EcoN. 223 (1965). 
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CoAST\VISE TRADE Cu~Tor-.1s ExEMP'lION~ 

Pub. L. No. 90-•174 (Aug. 11, 1968)!!00 

An Act lo exempt coastwise shipping of 
certain cargo equipment and stevedoring 
gear f ron1 ciotoms clulles. 

The provisions of this Act amend section 27 of the ?\f erchant l\farine 
Act of 1920209 to permit certain Yessels of foreign registry and ,essels 
of the United States not qualified to engage in coastwise trade to trans
port, free of custo1ns duties, certain additional kinds of equip1nent be
tween points within the United States.:.!10 In order for foreign , essels 
to qualify under this amend1nent, the country of registr) n1t1st extend 
reciprocal privileges to vessels of the United States.:!11 

Included an1ong the several .kinds of equip1nent and 1nerchandise 
now exempted are: (I) empty cargo vans, empty lift ,,1ns, and empty 
shipping tanks; (2) equip1nent for use with cargo vans, lift , ans, or 
shipping tanks; (3) empty barges specifically designed for carriage 
aboard a vessel; and (4) any empty instrument for international traffic 
exempted from application of United States customs laws by the Secre
tary of the Treasury. The articles described must be either owned or 
leased by the owner or operator of the vessel and transported for use 
in the handling of his cargo in foreign trade.212 In addition, the a1nend
ment would exempt stevedoring equipment and material if owned or 
leased by the owner or operator of the transporting ,essel, or by the 
stevedoring company contracting for the loading or unloading of the 

:?OS For legislati\'e history, see HR. REP. No. 1712, 90th Cong. 2d Scss. (1968); S. REP. 

;-..Jo. 1485, 90th Cong. 2d Sess. (1968). Passed: House, 114 Co!'\G. RFc. H6748 (daily <:d. July 
13, 1968); Senate, 114 CONG. REC. S9927 (daily ed. Aug. 1, 1968). 

~00 46 u.s.c. § 883 (1964). 
210 See May, The Status of Federal .Ma1itime Commission Shipping Regulations under 

P1inciples of International Law, 54 GEO. L.J. 794 (1966) (problems confronting the 
Federal Maritime Commission in enforcing U.S. shipping regulations). 

211 See ge11erally Johnson, Foreign Policy and Regulation of International .\hipping, 
51 D£I'T STATE Bt.,LL. 314 (1964) (foreign policy implications of the Shipping Act of 
1916); Comment, Ocean Shipping Conferences and the Federal Maritime Comm1ss1on, 53 
CORNELL L. Rn. lOiO (1968) (U.S. SYstem of regulating international merchant carriers). 

212 Pub. L. l'\o. 90-474 (Aug. 11, 1968). 
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vessel, and if the equip1nent is transported without charge for use 111 
the handling of cargo in foreign trade. :?i3 

THE F1sHFRMAN's PROTEcnvE Acr OF 1967 

Pub. L. i\lo. 90-482 (Aug. 12, 1968):!14 

An A ct to amend the Fisherman's Protec
tive Act of 195·! regarding unlawful seizure 
of United States fi,·lling veuels by foreign 
cuunlries, hy lnoadening indemnification 
for victims of such act) under ce1 lain cir
cumstances. 

Continued seizure and harass1nent of United States fishing vessels by 
certain Latin American countries has led to the passage of this Act.:!JG 
Prior to the enactment of this statute, the Fishennan's Protective Act 
of 1954 provided for reimbursement by the Secretary of the Treasury 
for the amount of any fine paid to a foreign country by the owner of 
a co1nn1ercial fishing vessel of the United States in order to secure the 
prompt release of both that vessel and its crew.216 The Act applied to 
fishing vessels and other vessels of the United States after their sei7ure 
by a foreign nation on the basis of rights or clain1s in territorial waters 
or on the high seas not recogni7ed by this country.:117 The Secretary of 

213 Id. 
21-1 For legislative history, see S. REP. ~o. 815, 90th Cong., 2d Sess. (1968); S. REP. 

No. 919, 90th Cong, 2d 5css. (1968); H.R. REP. ?\o. 1566, 90th Cong., 2d Se~s. (1968). 
Passed: Sf'nale, 111 Co:--;c:. RFC. S38-15 (daily eel. Ap1. 3, 1968); House, 114 Co:--;c. REC. 

Hi9 f3 (daily ed. July 31, I 968). 
!!1:i See If.R. Rr.P. No. 15G6, 90th Cong., 2d Scss., U.S. Coo£ CONG. & Ao. News 3275, 

327<p10 (1968) . See generally L. ,\T EXANDrR, LAW OF Tl-IF SFA: OHSIIORE Bou~o \RU:S AND 

/rnrs (1%7): Hcimcn, The Three-Mile Limit: Preserving Freedom of the Seas, 11 
~rAN. L. RF.v. 597 (1959); McDougal &: Bmke, Crisis in the Law of the Sea: Communit)' 
l'enpectir1e T'crsus National Egotism, 67 YALE L.J. 539 (1058); Comment, North Poci{tc 
Trentir.'i nnrl lnternntioriol [,ow of the Seas, 38 WASH. L. Rrv. 223 (1963). 

21() 22 u.s.c. §§ 1971 7'!, (1961). 
211 Tri. See gencrnlly D. BowF:rr, THE LAW OF THF. SEA (1967) (intcrnalional problems 

of territorial s1•ac;, fishl'rics cl:iims :incl political disputes afr,ing therefrom); Bishop. The 
1958 Cn1m•r1 Crmvrntion rm Fi~lling nnrl r:omcri1t1tion of th,· Living Resowccs of the 
Tligh ~ens. 62 CoLUM. L. R1 v. 120G (1%2); I>can. The .\crond Ge11e110 Conference on the 
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State was directed to attend to the welfare of the crew and, if possible, 
to secure their release as well as the release of the , esscl. Recovery 
from the foreign country of the a1nount expcn<lcd under the Act was 
also authorized.218 

The present a1nendn1ent extends this rei1nburse1ncnt co, erage to 
docu1ncnted or certified owners of United States con11ne1cial fi~hing 
vessels to include, in addition to any fine, certain other losses ancl ex
penses incurred as a result of illegal seiLures by foreign countries. Spe
cifically, the Act now authori,es, over and above any fine, rci1nburse-
1nents for all actual costs which accrue during seinire or detention, 
resulting fron1 damage, loss, or confiscation of , essels, fishing gc.u·, or 
other equip1nent, market value of catch confiscated upon the :>eizure of 
the vessel, as well as costs resulting fro1n pay1nent of dockage fees or 
utilities.21n In addition, the ainendrnent provides for rein1burse1nent 
not in excess of 30 percent of the owner's and crew's potential gross 
income lost as a direct result of such seizure and detention.2 :.?o In con
nection with this provision, the Secretary of the Interior is authorized 
to establish a ten1porary (four-year) voluntary insurance program, and 
to detennine fees to be paid by participating vessel owners for the pur
pose o[ CO\ ering the cost of adn1inistration and a reasonable poi tion, 
not less than one-third, of contributions by the Secretary under the 
program. 2:?1 

The final substantiYe section of the amendn1ent directs the Secretary 
of State to take such action as he may dee1n appropriate to collect 
claims against a foreign country for ainounts expended by the United 
States under the Act. The Secretary is further directed to withhold, 
pending payment, an amount equal to such unpaid clai1ns from any 
funds programed for the current fiscal year for assistance to the gov
ernment of such country under the Foreign Assistance Act, if such 
country fails to make pay1nent in full within 120 days after receiving 
notice of such claim of the United States. Any amounts withheld do 
not. however, constitute satisfaction of the claim.222 

Law of the Sea: The Fight for Freedom of the Seas. 54 A~r. J. lNT'L L. 751 (1960); 
Robles, The Second United Nations Conference on the Law of the Sea-A Reply, 55 
AM. J. lNT'L L. 669 (1961) (a reply to Mr. Dean's article). 

21S 22 U.S.C. § 1975 (196-!). 

219 Pub. L. No. 90-482, §§ 7(a)(l)-(2).(d) (Aug. 12, 1968). 

220 Id. § 7(a)(3). 

221 Id. § 7(c) (e). 

222 Id. § 7(b)(3). 
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EXTENSION OF Cox:-nRUCTioN-DnFERENTIAL SUBSIDIES 

Pub. L. No. 90-572 (Oct. I 2, 1968):1~::i 

An Act to extend for one )Car present rates 
on constr11ction-difjercntial subsidy f)(ly
nients under section 502 of the 1\f crcha11l 
1\Iarine A ct of 19 3 6. 

This Act a1nends section 502 of the i\Ierchant ~Iarine Ac. t ol I ~)3G~~1 

by authorizing extt.:usion of the tcn1 porary 55 pcrcen t ceiling on con
struction-differential subsidy payn1ents for construction of new ves
sels, and the GO percent ceiling on reconstruction and reconditioning 
of passenger ships until June 30, 1969.~!!;; 

As originally p10\ided by the ~lerchant ~Iarine Act of I 93(l, the 
construction-differential subsidy ,votlld not exceed 50 percent of the 
total do1nestic construction price.226 By 1 ~)60, ho,re\er, the subsidies 
exceeded the 50 percent level in several new \essel construction con
tracts.:!:.:7 In order to meet rising construction costs, Congress autho
rized a 55 percent ceiling for new vessel construction?2b as well as a 
ceiling of 60 percent in the case of reconstruction or reconditioning of 
passenger ships.220 The higher ceiling for passenger ships was allowed 
in recognition of the special problems arising in reconstruction and 
reconditioning ,vork. As compared to new construction, labor costs are 
usually higher due to the necessity of tec1ring out and changing exist
ing stl uctures, as well as constructing with new n1aterial. 2:1° 

Since 1960, the 55 percent ceiling on new construction, as well as 
the 60 percent ceiling on reconstruction and reconditioning of pas-

223 For legislative hic;tory. sec H.R. Rrr. No. 1556, 90th Cong, 2d Sess. (1%8): S. RI-P. 
No. 1'133, 90th Cong., 2d Scss. (1968). Passed: House, 114 CONG. Rrc. H5803 (daily ed. 
July I, 1968): Senate, amended, 114 CO;'I.G. Rrc. Sll,137 (daily ed. Sept. 20, 1968); Honse 
concurred in Senate amendments, 114 CONG. REc. H9277 (daily ed. Sept. 30, 1968). 

22-1 49 Stat. I 985 (codified in scattered sections of 46 U .S.C.). 
22r, The deadline ,\aS formerly June 30. 1968. Aflcr that date, the subsidy ceiling was 

scheduled to rc\e1 t to 50%. 
22a ,Jo U},.C. § 1152(b) (19Gt). 
22i REPORT OF PRESIDENT'S ~fARITIMF. J\D\ISOR'I COMM. 18 (1965). 
228 Gt Stat. 3fi2 (1960). 
220 76 Stat. 1200 (l9fi2). 
230 S. REP. 1 •o. 1133, 90th Cong .. 2d Scss. 3 (1968). 
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senger ships, has been extended for one- or two-year periods on five 
occasions.231 The price level of shipbuilding in foreign shipyards has 
declined in recent years owing to high volume construction in mod
ernized shipyard facilities, while at the sa1ne time American 1nerchant 
shipbuilding progra1ns have been at a much lo,ver volume level.232 

Since there is no early prospect for reduction in the differential per
centages, this extension is only another stopgap measure to prevent re
version to the former 50 percent subsidy ceiling in the absence of co1n
prehensive legislation on the n1erchant marine.~33 

231 Pub. L. No. 90-572 (Oct. 12, 1968); Pub. L. No. 89-859, 80 Stat. 811 (1966); Pub. L. 
No. 89-127, 79 Stat. 519 (1965); Pub. L. No. 88-370, 78 Stat. 313 (196~); Pub. L. No. 87-
877, 76 Stat. 1200 (1962). 

232 See S. REP. No. 1433, 90th Cong., 2d Sess. 2 (1968). See al:io Clark & .t\oiton, The 
Merchant Marine: Subsidies and Competition, 767 U.S. NAVAL !Nsr. PROC. 70 (1967); 
Vambery, The Effects of Subsidies in U.S. Shipbuilding Industry, 2 J. TRAMP. EcoN. 

& POLICY 79 (1968). 
233 See Hearings on H.R. 13940 and Other Bills to Establish a Long Ra11ge Ma1·iti111c 

Program Before the Subcomm. on J.Iercliant J\.Iarine of the House Comm. on l\ferchant 
Marine and Fisheries, 90th Cong., 2d Sess., ser. 27 (1968). See also Hearings 011 P1ese11t 
State and Future of the U.S. 1',Iercha11l Marine Before the Subcomm. on Merchant 
1"1arine and Fisheries of the Senate Commerce Comm., 90th Cong., 1st Sess., ser. 41 
(1967); Hearings on H.R. 12591, H.R. 12624 and H.R. 12968 Relating lo Construction
Differential Subsidies Before the Subcomm. on Merchant Marine of the House Comm. 
on J\lerchnnt Marine and Fisheries, 89th Cong., 2d Sess., ser. 23 (1966). 
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\TIOLArflON OF FOREIGN LA "\V AS 
JUSTIFICATION FOR NON-PRODUCTION 

OF DOCUJ\f ENTS LOCATED ABROAD 

United States v. First National City Bank (2d Cir. 1968) 

Confronted with the refusal to produce subpoenaed docu1nents lo
cated in a foreign jurisdiction, on the ground that production would 
\ iolate foreign law, the courts ha\'e once again defined the perin1eters 
of federal 1 judicial power to compel acts allegedly violating foreig11 
law. This most recent instance, United Stales v. First National City 
Bank, 2 involved banking disclosures allegedly prohibited by the law of 
Germany. 

A federal Grand Jury, investigating purported violations of the anti
trust laws by several customers3 of First National City Bank of New 
York (Citibank), caused a subpoena duces tecit1n to be issued upon 
Citibank. The subpoena required the production of docu111ents4 lo
cated in the bank's Frankfurt, Germany, offices as well as in New York 
City. Citibank complied with the subpoena with respect to records in 
its New York branch, but failed to produce or reveal any materials lo
cated in Frankfurt on the ground that such compliance would violate 

1 For the power of stale courts to order acts allegedly illegal under foreign law, seL 
Hirscho1n v. Hirschorn, 278 App. Div. 1006, 105 N.Y.S.2d 628 (2d Dep't 1951); Smyrna 
Th<'atrc v. ~fisc;ir, 198 App. Div. 18l, 189 N.Y.S. 4 (2d Dep't 1921). 

2 396 F.2d 897 (2d Cir. 1968) (Kaufman, J.). 
~ C. F. Boehringer & Sochmc, G.m.b.H., a German corporation, and its affiliate, Boeh

ringer Mannheim Corp., a New York corporation [hereinafter rcfc1 red to jointly as "Boeh
ringer'} 

4 The subpoena callccl for all documents dated or prepared between January 1, 1963, 
and ;\farch 4, 1968, which relate or refer to any transaction in the name of, or for the 
benefit of Boehringer. Btief for Appcllce at 3, United States v. First Nat'l City Bank, 396 
F.2d 8Q7 (2d Cir. l9G8). It encompassed matters presumably privileged under German law 
as well as non-privileged "work p1 oduct." The district court considered Citibank's failure 
to separate out the non-privilc~ed material as evidence of lack of good faith. In re First 
;\at'l C::ity nank, 285 F. Supp. 8t5. 847-48 (S.D.N.Y. 1968). See also Brief for Appellee at 
41, United States v. Fi,st Nat'l Cit) flank, suf,ra. 
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German "bank secrecy" la\vs.5 It was adduced at an initial hearing on 
German la"\'v that Citibank could suffer German criminal sanctions for 
compliance with the subpoena only if the custo111er "hose records were 
requisitioned, Boehringer, had obtained an ex parte restraining order 
in Germany enjoining the bank fro1n disclosure.6 The hearing was 
adjourned pending a detennination as to whether Boehringer would 
seek such an injunction.7 No injunction was sought, but Citibank 
remained adamant in its refusal to produce. The hearing ·was resuu1ed 
focusing on a question of German law: \\Tould co1npulsion by a foreign 
cou~t preclude Citibank's civil liability for disclosure of privileged 
matter?8 The district court, after finding the likelihood of liability 

5 With regard to the nature of banking secrecy, the court of appeals concluded: l) Ge1 -
man banking secrecy is not part of Gennan statutory law, but is a pri,ilcgc which may 
be waived by the customer but not the bank. 396 F.2d at 901. See Appendix to Brief for 
Appellant at 186a; 2) A German bank is deprived of the right to assert the banking 
secrecy c.loctrine in a criminal investigation co1:ducted in Germany. 396 F.2d at 903; 3) The 
German Criminal Code provides criminal sanctions against certain classes of people 
(notably doctors and lawyers) for the disclosure of secrets entrusted to them in their pro
fessional capacity, but bankers are not subject to this statute. 396 F.2d at 903 n.10. Here, 
the court noted: "The omission of bankers cannot be considered accidental. Bankers are 
apparently privileged to refuse testimony in a civil proceeding. See article 383 of the 
German Code of Civil Procedure." Id. (emphasis added). Moreover, "while we [the Court] 
certainly do not intend to deprecate the irnp01 tance of bank secrecy in the German scheme 
of things, neither can we blind ourselves to the docti·ine's severe limitations as disclosed 
by the expert testimony." 396 F.2d at 903. Dr. Magdalena Schoch, the Government's expert 
witness on German law, testified: "[Banking secrecy] stands no higher in German law 
than any other contractual agreement between private parties." Appendix to Brief for 
Appellant at 184a. Dr. Martin Domke, expert witness for Citibank, considered banking 
secrecy an "undisputed principle of German law sanctioned by the decisions of the highest 
courts." Id. at 52a. Compare Societe Internationale v. Rogers, 357 U.S. 197 (1958) (Swiss 
banking secrecy provides criminal sanctions for disclosure). 

6 Violation of such an injunction is made punishable under § 890 of the German Code 
of Civil Procedure. However, the penalties prescribed are certainly criminal, not civil. 

since § 890 provides: 
If the defendant violates his duty to omit an act or to suffer the commission of 
an act, the court of first instance, on application of the plaintiff, must punish 
him, the defendant, for each violation with a fine or with jail up to six months. 

See also 396 F.2d at 899 n.3. 
7 Adjourning the hearing was appropriate since the imposition of criminal sanctions 

in Germany would haye justified non-compliance. See Ings v. Ferguson, 282 F.2d 149 (2d 
Cir. 1960), modifying In re Equitable Plane Co., 185 F. Supp. 57 (S.D.N.Y. 1960); cf. 
Societe Internationale v. Rogers, 357 U.S. 197 (1958), reversing 243 F.2d 254 (D.C. Cir. 
1957). See generally United States v. ,vatchmakers of Switzerland Information Center, 
1963 Trade Cas. 1f 70,600. See also note 14 infra. 

8 Expert testimony was conflicting. Citibank's expert, Martin Domke, pointed out that 
compulsion by an American court would not be a valid defense for ,,iolating banking 
secrecy and that Citibank would be vulnerable to civil damages. The Government's expert 
on German law, Dr. Magdalena Schoch, testified that Citibank would have a number of 
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1 ernote, and rejeLting Citibauk·s a!)sertion that con1pliance would re
sult in !)ubstantial econo1nic lossu a:, an ''insufficient basis for non
enforccn1cnt of the !)U Lpuena,'' found the bauk in conte1npt.10 On 
apJ)c:d. this holclin° was afli11ncd on the orouncb that absent cri1ninal 

~ n 

sanctions, unclear ci, il liability coupled \\'ith the threat of econo1nic 
1 t:prisals is iusuff1Cie11t excuse for the non-production of docun1ents to 
aid an antitru::it in,e::itigation.11 

Federal courts h~n e the power to require the production of docu
n1ents located in foreign countries once in pe rsonani jurisdiction O\ er 
the pe1so11 in control of the records is establishecl.12 The problen1 is ''not 
one of defining po,,·er but of de, eloping rules governing the proper 
exercise of power. " 1

J Judicial restraint is appropriate, and non-produc-

ddenses to a ci'¥il action for breach of contract in the cn·nL the depasitor sued. The 
defense could take Lhc fm m of "impossibility of perfonnancc" or i1woking section 25 
of Citibank's wtittcn comract with Boehringer, which provides that Citibank "is not liable 
!or any losses caused b) distmbances of ils ope1alions or by <lomestic or foreign acts of 
authorities at home or abroad." Appendix to Brief for Appellant at 247a. See I,i re First 
~at'l City Bank, 285 F. Supp. 845, 847 (S.D.N.Y. 1968) ("authorities" in same clause in
cludes courts). Schoch also testified that Boehringer would have to p1ove actual damages 
proximately caused by disclosure and could not recover merely for "mental distress." 396 
F.2J at 900 n.6. See generally Appendix to Brief for Appellant at l 74a-236a. 

9 See notes 19 and 22 infra. 

10 In re First Nat'l City Bank, 285 F. Supp. 845 (S.D.N.Y. 1968). Both the bank and its 
agent (Vice-President Loveland), who refused to comply, were found in contempt. Ap
parently, Citibank felt that it could not get re,iew without going into contempt proceed• 
ings, since the district com t judge refused to certify the question of compliance as a 
"controlling question of law'' under 28 U.S.C. § 1292(b) (1964). Brief for Appellant at 4, 
Unitt.:d States v. :First Nat'l City Bank, 396 F.2d 897 (2d Cir. 1968). The issues of foreign 
law may appropriately be litigated by a motion to quash the production order as in Ings 
v. Ferguson, 282 F.2d 149, 152-53 (2d Cir. 1960), as well as by the institution of contempt 
proceeding<; upon the failure to comply. See also First Nat'! City Bank v. IRS, 271 F.2d 
616, 620 (2d Cir. 195()); In re Chase Manhattan Bank, 191 F. Supp. 206, 210 (S.D.N.Y. 1961), 
modified. 192 F. Supp. 817 (S.D."l.Y. 1961), afl'd, 297 F.2d 611 (2d Cir. 1962). 

11 united States v. First '.\at'l Cily Bank, 396 F.2d 897 (2d Cir. 1968). 

l:.? Citibank did not contend that the records in its Frankfurt branch were not within 
the conlrol of the head office, this contention haYing been rejected in First Nat'l City Bank 
v. IRS. 271 F.2d 616 (2d Cir. 1959), cert. denied, 361 U.S. 918 (1960) (Citibank's head office 
controls Panamanian bt anch records). For a discussion of the limitations upon subpoena 
powers, see I\ote, Limitation~ on the Federal ]11dicial Power to Compel Acts Violating 
Foreig11 /,aw, 63 CoLcM. L. REv. 1 Hl, 1-158-65 (1963); Note, Banking-Disclornre of Records 
-The Duty of a Ba11k as to Customer Information, 60 MrcH. L. RLv. 781 (1962); Note, 
S11u/JUe11a of Documents Locnted m Forezgn ]urisrliclions, 37 N.Y.U.L. REv. 295 (1962); 
Note Ordering Prod11clion of Documents from Abroad in Violation of Foreign Law, 31 
I . U11. L. R1 v. 791 (196 l). "\:ote also that admissibility of evidence is a matter of pro
cedon· gov1;111c,I by the law of the fo1um. 3 J. HrALE, CONFUCT OF L'\WS § 597.l (1935); 
R. (,R \H'iO'l, Tm: Co;,.IT 11c1 oF LAWS 396 ('llh ed. 1960). 

1:i 3% F .2d at 90 I. 
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tion excusable, when co1npliance with a subpoena duces tecu,n would 
result in violation of another nation's criminal la,v,14 or the infliction 
of measures substantially equivalent to criminal penalties,15 or conflict 
with the public policy of a foreign state.16 No such conditions were 
present in the instant case. "'\Vithout deciding what measure of civil 
liability would be "substantially equivalent to criminal penalties," 
and thus excuse compliance, the court of appeals found that compul
sion by an American court would probably be a co1nplete defense to a 
tort or contract action against the bank for violation of bank secrecy,17 

and that the entire bank secrecy doctrine was not of n1ajor i1nportance 
in German law or policy.18 

14 See Ings v. Ferguson, '.282 F.2c.l 149, 152 (2d Cir. 1960) (also suggesting in dictum the 
use of letters rogatory to secure information); cf. Societc Internationale v. Rogers, 357 U.S. 
197, 201-10 (1958); First Nat'l City Bank v. IRS, 271 F.2d 616, 619 (2d Cir. 1959) (stating 
in dictum that if production of the branch's records located in Panama would Yiolate 
Panamanian law, "we should. agree that the production of such records should not be 
ordered."). 

l5 See In re Chase Manhattan Bank, 297 F.2cl 611, 613 (2d Cir. 1962); Brief for Appellant 
at 17, United St3.tcs v. First Nat'l City Bank, 396 F.2d 897 (2d Cir. 1968). In the instant case, 
Judge Kaufman noted: 

It would be a gross fiction to contend that if the Bundesbank were to revoke the 
license of Citibank for a violation of bank secrecy the impact would be less 
catastrophic than h3.ving to pay an insignificant fine because the revocation is 
theoretically not "equivalent to a misdemeanor" 01· criminal sanction ... it would 
seem unreal to let all hang on whether the label "criminal" were attached to the 
sanction and to disregard all other factors. 

396 F.2d at 902. 
16 This would be reflected, as the court points out, in the foreign state's legislation. 

396 F.2d at 901. The avoidance of impinging on the foreign sovereign's public policy is 
c1oscly akin to maintaining international comity. In Ings v. Ferguson, 282 F.2d 149 (2d 
Cir. 1960), the court observed: 

Upon fundamental principles of international comity, our courts dedicated to the 
enforcement of our laws should not take such action [i.e., enforcing subpoena 
compliance] as may cause a violation of the laws of a friendly neighbor or, at 
the least, an unnecessary circumvention of its proceuures. 

282 F.2d at 152. But cf. RESTATEMENT (SECOND) OF FOREIGN RELATIONS LAW OF THE UNITED 

$TATES § 39(1) (1965). 
11 See note 8 supra. 
18 See note 5 supra. In the instant case, 

neither the State Department nor the German Government ... expressed any 
view .. . or indicated that, under the circumstances present here, enforcement of 
the subpoena would violate Gen11an public policy or embanass German-American 
relations .... So far as appears, both the United States and German governments 
have voiced no opposition to Citibank's production of documents. 

396 F.2d at 904. It should be noted, however, that a statement from the central bank of 
Germany, the Bundesbank (the equivalent to the United States Federal Resen-e Bank), 
was produced defining the policy of banking secrecy. The court discounted this in a foot
note as being too broad and lacking sufficiency. Id. at 899 n5. The Government astutely 
pointed out that this statement from the Bundesbank was only at the request of Citibank's 
attorney and therefore not a "spontaneous concern by the German Agencies invol\'ed." 
Brief for Appellee a t 23 n.6, United States v. First Nat'l City Bank, supra. 
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Citibank had also a1guecl that a decision requiring compliance with 
the subpoena would severely li1nit the ability of foreign branches of 
A1nerican banks to con1pete with their European counterparts (the 
latter offering the safety of secrecy), and would thus adversely affect 
the U.S. balance of payn1ents interest as well as the bank's co1npetitiYe 
position.10 The bank prophesied that requiring compliance would 
cause potential and actual depositors, desiring to maintain banking 
secrecy, to boycott our foreign branches and thus substantially reduce 
those banks' financial resources. Citibank's balance of payn1ents argu
ment is twofold: Firstly, the inflow of dollars to the U.S. would de
crease reflecting not only the foreign branch bank's loss of profits, but 
also the loss to U.S. business abroad occasioned by the reduction in 
available financing. Secondly, an outflow of dollars would result from 
the parent bank's rep1enishi11g its foreign branch's decreased financial 
resources by purchasing deutsche marks with dollars. Though the argu
ment appears credible on its face, the court was not swayed. 

Declining to allow Citibank to espouse our Governrnent's causes, 
Judge Kaufman noted: 

[P]rotection of the foreign interests of the U.S. must be left to the 
appropriate departments of our government.20 

l\foreover, the balance of payments interests of the U.S. were deen1ed 
of "doubtful relevance" to the issue of subpoena con1pliance.~1 Finally, 
Citibank's growth rate had in fact increased since this same argument 
was first rejected. 22 

When a foreign government ant1c1pates a violation of its sovereignty, it is normal 
procedure to inform the pi ospective Yiolator of its objection. See, e.g., In re Grand Jury 
Investigation of the Shipping Industry, 186 F. Supp. 298, 318 (D.D.C. 1960). In addition, 
the United States Department of State could in£01m the court of the potential danger to 
our foreign relations, similar to the sovereign immunity procedure, and request respect 
for German banking secrecy. Comt1ore Rich v. Naviera Vacuba, S.A., 197 F. Supp. 710 
(E.D. \'a. 1961), nU'rf J>cr c11rimn, 297 F.2d 24 (4th Cir. 1961). Justice Douglas noted in 
United States v. First Nat'l City Bank (Omar), 397 U.S. 378, 384-85 (1965): 

If ... the litigation might in time be embarrassing to the United States diplomacy, 
the District Court remains open to the Executive Branch, which, it must be 
remembered, is the moving part in the present proceeding. 

rn 396 F.2d at 90t This argument has not received favorable judicial 1csponse in the 
past. <;cc, e.g., Ings v. Ferguson, 282 F.2d 149, 159 (2d Cir. 1960); First Nat'l City Bank v. 
JRS, 271 F.2d 616, 619 n.2 (2d Cir. 1959). But see United States v. First Nat"l City Bank 
(Omar), 379 U.S. 3i8, 402 (1965) (c.li"scnting opinion, Harlan, J .). In addition, legislation 
ro reverse the Omnr decision, rnprn, was introuuced in 1965 but was nn·cr reported out 
of mmmittee. See H.R. Rr P. No. 6849, 89th Cong., 1st Sess. (1965). 

20 3'16 F.2cl at !)Ot. 

21 Jrl. 
2:.! Concerning the allegccl failure of growth by Citibank's foreign branches the court 

indicated: 
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Despite the finding of "doubtful relevance,'' the court 1night have 
considered evidence as opposed to opinion of the U.S. balance of pay
ments interest. In the future such evidence and argun1ent could be 
proffered by, as the court put it, ''the appropriate depart1nents of our 
government."23 This apparent in, itation to sub1nit amicus briefs 
could be answered by the depart1nent which fosters and protects the 
American balance of pay1nents interest: the Treasury Departnient.24 

However, in cases such as the instant one, where the Deparunent of 
Justice is seeking compliance to a subpoena duces tecum) it would be 
ina,ppropriate for Treasury to oppose the prosecuting ann of the Gov
ernment and seek non--co1npliance on the ground that the A1nerica11 
balance of payments interest is paran1ount.25 Such inter-departinental 
conflict is best left out of the judicial arena. 

There is a need, however, for inter-departmental intercourse. In the 
future, when Justice anticipates initiating actions with balance of pay
ments implications, the Treasury should be advised at a stage early 
enough to make significant comn1ents. Absent this interplay, a private 
litigant like Citibank could predict disastrous econon1ic results with
out authoritative (Treasury's) support or opposition. Presented with 
this interplay, it would be both wise and judicious for a court to con
sider that the Treasury, having had a chance to apply its expertise to 
the balance of payments argument, chose to find it convincing or 
spunous. 

The government stated at oral argument, and Citibank does not contend other
wise, that the bank's overseas growth rate has increased in the years since the 
Supreme Court rejected its contention in First National City Bank (Omar), that 
the court's decision would subject the bank to severe economic consequences 
overseas. 

396 F.2d at 904 n.13. See also note 19 supra; Bus. "WEEK, Nov. 16, 1968, at 78; INTERNA

TIONAL EcoNOl\IIC POLICY Ass'N, THE UNITED STATES BALANCE OF PAYMENTS 81-90 (1966). 
23 See note 20 supra. 
24 The court was apparently willing to hear the Department of State "express any view 

on this case." 396 F.2d at 904. See also note 18 supra. See also Justice Douglas' remarks in 
United States v. First Nat'l City Bank (Omar), 379 U.S. 378, 384-85 (1965), noting that since 
the Executive Branch (the Department of Justice) was the moving party in that action, 
the district court would "remain open" to any objection from any other department of 
the Executive. 

25 For a discussion of when the judiciary is a suitable forum for resolving differences 
of opinion between various executive departments, see Note, Judicial Resolution of Ad
ministrative Disputes Between Federal Agencies, 62 HARV. L. REV. 1050 (1949). See also 
Stern, "Inconsistency'' in Government Litigation, 64 HARV. L. REV. 759 (1951): H. l\i. 
HART & H. WECHSLER, THE FEDERAL COURTS AND THE FEDERAL SYS1EM 1136-39 (1953). 
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EX1--RATERRI'"rORIAL APPLICATION OF 1_,HE 
SECURI1--.IES EXCHA~GE ACT OF 1934 

Schoenbaznn v. Firstbrook (2d Cir. 1968) 

Increased trading in securities across national borders1 has presented 
the courts ·with a threshold su bject-n1atter j uri~cliction question of 
paran1ount i1nportance to intc1 n<1tional business: ::\fay our courts en
tertain challenges, based on lrnited States securities law, to tra115::1ctions 
outside the countr7? In Schoenuaum v. Firsturook'2 the Second Circuit 
~ns·wered in the affinnative. 

In Schoenbaum, an An1erican shareholder of Ilanff Oil Ltd. (a Can:i
dian firm) brought an action under Securities Exchange Conunission 
Rule 1 0b-53 alleging that Aquitaine (a Canadian finn holding a con-

1 From 1956 to 1961 American holdings of foreign issuers increased from $327 million 
to $2.2 billion (appreciation in market value accounted for half this increase). See 
Moxley, The ADR: An Instrwnent of International Finance and a Tool of Arbiuage, 8 
'\'ILL. L. REV. 19, 33 n.16 (1962). See also Goldman & Marino, Foreign lssue1s and Scctio11 

!2(g) of the Securities E . ...;change Act of 1934, N Bus. LA'A-YER 135 (19G7). 
2 405 F.2d 200 (2d Cir. 1968), rev'g 268 F. Supp. 385 (S.D.N.Y. 1967). 
3 It shall be unlawful for any person, directly or indirectly, by Lhe use of any 

means or instrumentality of interstate commerce, or of the mails or of any 
facility of any national securities exchange, 

(a) To employ any device, scheme, or artifice to defraud, 
(b) To make any untrue statement of a material fact or to omit to slate a 

material fact necessary in order to make the statements made. in the light of the 
circumc;tances under which they were made, not mislcading, or 

(c) To engage in any act, p1actice, or course of business which operates or 
would opc1ate as a f1 aucl or deceit upon any person, in connt:ction with the 
purchase or sale of any scrnrity. 

17 C.F.R. § 210.l0b-5 (1%8). The importance of this rule in Lhe law governing the 
fiduciary du lies of Amc1 ican management was made appa1 ent in SEC v. Texas Gulf 
Sulphur Co., 401 F.2cl 833 (2d Cir. 1968), re11'g 258 F. Supp. 2G2 (5.D.N.Y. 1966). In 
Texas Gulf SulfJlw.r the failmc to disclose information concerning a significant ore fin<l. 
prior to dealing in and recommending the stock of Texas Gulf. was held to violate the 
rule. The decision has gi,en I0b-5 added vitality, but left unclear the ultimate implica
tions of the rnle. See Wiesen, Disclosure of Inside Information-Materiality & Texas 

Gulf ,\11!/Jhur. 28 J\10. L. REV. 189 (1968). An exhaustive treatment of Rule lOb-5 mJy 
1,e found in A. RR<>MIURC, Src1 R.111rs LAW: J<'R\lr>-SEC Rt"IE !Ob-!> (1967) Historically, 
the rule may be , ic>wcd as leading to lhe development of "fcclcral co, poration law." See 
flcischcr, "Ferkrnl r:01 JJOrntion I nw": An Asse.ssnlf'nf. 78 TT \R\'. L. RE\'. 1116 (l"l<-i5). For 
a c1iticisrn of this rkvcloprncnt, sec• R11dcr, Pitfalls in tlu nn<l0Jn11c11t of a Fcrlcrnl Low 

of Cur/1ou1tiom /Jy !111fdirntio11 7 hro11gh Huie !OlJ-5, .SO ):w. U.L. Ri::v. 185 (196-1). Sre 
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trolling interest in Banff), acting on "inside infonnation" concerning 
Banff's successful drilling operations, had caused Banff to sell 1nore of 
its stock to Aquitaine at an unreasonably low price. Although the sale 
was initiated and consum1nated in Canada, plaintiff contended that 
United States jurisdiction was warranted since Banff's stock was listed 
on the American Stock Exchange and traded in by our investing 
public. Holding that the Securities Exchange Act of 19344 did not 
have extraterritorial application, and, in any event, plaintiff's allega
tions failed to state a violation of Rule 1 Ob-5, the district court dis
missed the suit.5 It was on this latter ground, gratuitously proffered 
by the lower court, that the court of appeals aflirmecl.6 However, the 
Second Circuit, having concluded that "CongTess intended the Ex
change Act to have extraterritorial application in order to protect dn
n1estic investors ·who have purchased foreign secu1 ities on A1nerican 
exchanges and to protect the domestic securities 1narket fro1n . . . 
improper foreign transactions in American securities,"7 held that the 
district court had subject-matter jurisdiction. 

Prior to Schoenbaurn, the Securities Exchange Act of 1934 ,vas as
sumed to fall within the general rule of statutory construction that 
federal statutes are presumed to apply only within the territorial limits 
of the United States absent an expression of contrary congressional 
intent.8 It was felt that this presumption was buttressed by section 
RO(b)9 of the Act which provides, inter alia, that the statute "shall not 

also Painter, Inside Information: Growing Pains for the Development of Federal Corpora• 
lion Law Under Rule J0b-5, 65 CoLUM. L. REV. 1361 (1965); note 40 infra and accorn• 
pan ying text. 

4 15 U.S.C. §§ 78a-jj (1964) [hereinafter cited as the "Act"]. 
5 Schoenbaum v. Firstbrook, 268 F. Supp. 385 (S.D.N.Y. 1967). 
6 Schoenbaum v. Firstbrook, 405 F.2d 200 (2d Cir. 1968). Rehearing en bane wa<; 

granted (Docket No. 31,408) to reconsider the Rule l0b-5 holding. Upon reconsideration, 
this holding was partially reversed. Schoenbaum v. Firstbrook, No. 31,408 (2d Cir. Dec. 
30, 1968). However, the court explicitly noted that it "has not reviewed the decision 
announced by Chief Judge Lumbard on the issue of jurisdiction over the subject matter 
and that decision stands as the holding of the court." Id. at 2. Although the jurisdiction 
question was not before the court, the SEC had filed an amicus brief and reply brief 
treating both the jurisdiction question and the alleged IOb-5 violation. See note 9 infra. 

7 405 F.2d at 206. 
8 See, e.g., Ferraioli v. Cantor, CCH FED. SEC. L. REP. ~1 91,704, 95,589 (S.D.N.Y. June 

15, 1966) (stipulated but not decided); Kook v. Crang, 182 F. Supp. 388, 390 (S.D. '.Y. 1960); 
SEC Securities Act Release No. 4701 Guly 9, 1964). The territorial presumption is a 
threshold question which must be answered before our statutes may be applied extra
tcrritorially. Steele v. Bulova ·watch Co., 344 U.S. 280, 285 (1952) (patent law); Foley 
Bros. v. Filardo, 336 U.S. 281, 285 (1949) (labor law); American Banana Co. v. United 
Fruit Co., 213 U.S. 347, 357 (1909) (antitrust law). 

9 The provisions of tl1is chapter or of any rule or regulation thereunder shall not 
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apply to any person insofar as he transacts a business in securities with
out the j urisdictio11 of the United States."10 Thus, relying on section 
30(b), son1e earlier decisions had required "sorne necessary and sub
stantial act within the United States" before assu1ning jurisdiction 
under the Act.11 This did not necessarily mean that the courts de
clined jurisdiction when presented with essentialJy foreign transac
tions, only that an "act" within the United States had to be found. 1

:.i 

Judicial ingenuity indicated, however, that if a court was inclined 
to find acts in the United States, it could do so.13 Schoenbauni elimi
nates the mental gymnastics needed to find territorial acts when the 

apply to any person insofar as he transacts a business in securities without the 
jurisdiction of the United States, unless he transacts such business in contraven
tion of such rules and regulations as the Corn mission may pi escribe as ncccssa1 y 
or appropriate to prevent the evasion of this chapter. 

15 U.S.C. § 78dd(b) (1964). Allhough the SEC has not issued any regulations pursuant to 
the authority of this section, it has filed an au1icus brief and reply brief presenting the 
Commission's opinion of this section's scope. See note 6 supra. Here, the SEC argued 
that the phrase "without the jurisdiction of the United States" concerns tiansactions that 
are not only extraterritorial, but also do not involve an instrumentality of interstate 
commerce. See note 14 infra. 

10 15 U.S.C. § 78dd(b) (1964). 
11 Kook v. Crang, 182 F. Supp. 388, 390-91 (S.D.N.Y. 1960) (margin requirements of the 

Act inapplicable to Canadian broker's transaction). 
12 The "necessary and substantial [domestic] act" requirement of Kook v. Crang, Id. 

at 390, was picked up in Ferraioli v. Cantor, CCH FED. SEC. L. REP. 1 91,704 (S.D.N.Y. 
June 15, 1966), and extended to cover not only a ''business in securities" but also an 
isolated foreign transaction. In Ferraioli, the act of locating defendant's executive office 
building in New York City was considered insufficient ground for jurisdiction. But see 
SEC v. Gulf Intercontinental Finance Corp., 223 F. Supp. 987 (S.D. Fla. 1963) (ofier of 
Canadian securities in Canadian newspapers circulated in Florida considered "act" suf
ficient for jurisdiction). 

13 In SEC v. Gulf Intercontinental Finance Corp., 223 F. Supp. 987 (5.D. Fla. 1963). 
the court bent over backwards: 

The defendants do not contest the fact that a substantial number of copies of 
the Canadian newspapers were circulated within the United States, and the offer 
(contained therein by advertisement of Gulf Intercontinental) was extended to 
all parties who might be interested. The court takes judicial notice of the fact 
that south Florida is favored by large numbers of vacationing Canadians yearly 
and particularly during the winter season. The court further takes judicial 
notice of the fact that the various Canadian newspapers are offered on the news 
stands of Miami, Florida as they are in other major cities of the United <;tales. 
There is no doubt that the American public has been exposed to the offer 
contained in such newspapers and that such exposure extended to most ccnte1s 
of population of the United States including cities in the Setllhcrn Dist1 icL of 
Florida. The court also takes judicial notice of the fact that the Canadian securi
ties ma1ket is one favored by a substantial number of Ame1ican im·csLors. It is 
sufficient for subject matler jurisdiction under the AcLs [Securities Act of 1933 
and Securities Exchange Act of 1934] that such o!Iers be made within the United 
States without a showing that such offers were accepted by actual sale, or that 
the alleged mis1 cprcsen tations were in fact successful in inducing the sale of 
such securities by reliance thereon. 

Id. at 9!H-05. 
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activity is essentially foreign, 14 and places the application of our secu
rities laws on a more substantial basis. 

Although the district court had, consistent ,vith earlier opinions, 
interpreted section 30(b) as reinforcing the usual presumption against 
extraterritorial application of legislation, 15 the court of appeals found 
neither the presumption nor the language of section 30(b) to preclude 
application of the Act to transactions effected outside our borders.16 

Apparently, the court found sufficient Congressional intent to apply 
the Act extraterritorially, and rebut the territorial presumption, by 
construing those sections of the Act requiring compliance from foreign 
entities17 as entailing a foreign act.18 Thus, for example, since a French 
firm desiring to be listed on an American stock exchange is required 
to comply with the Act's provisions concerning financial reports to the 
SEC,19 and such co1npliance may entail an extraterritorial act, it 
cannot be presumed that Congress intended to limit other provisions 
of the saine act-such as the anti-fraud provisions-to do1nestic activ
ity. This conclusion was not altered, the court felt, by the provision 
in section 30(b) that the Act "shall not apply to any person insofar as 
he transacts a business in securities without the jurisdiction of the 
United States," since that section was considered "to exe1npt persons 
conducting a business in securities through foreign securities markets 
from the provisions of the Act, [ and] not preclude extraterritorial 

14 An entirely foreign transaction, however, would not violate the Act since the 
requisite use of the mails or interstate commerce would be lacking. 15 U.S.C. § 78b (1964). 
See also 3 L. Loss, SECURITIES REGULATION 1519-24 (2d ed. 1961). "Interstate commerce" 
as used in the Act includes commerce "between any foreign country and any State." 15 
U.S.C. § 78c(a)(l7) (1964). The question of jurisdiction should be separated from that 
of interstate commerce. In the instant case, the court of appeals observed: 

The trial court found that the transactions in question were essentially Canadian, 
with insufficient [U.S.] contacts ... to fall within § IO(b) of the Act. We are 
uncertain whether the Court's finding was directed at the issues of extra
territorial application of the Exchange Act or at the jurisdictional requirements 
of § 10 .... 

The present question is not ·whether this limit~d use ~f the mai~s and the 
facilities of interstate commerce would be a sufficient basis for subJeCt matter 
jurisdiction over a foreign transaction which would otherwise be exempt from 
the Act . . . but whether, once it has been determined that the Act applies 
to a particular foreign transaction, there is a use of the mails or interstate 
commerce sufficient to meet the requirement of § lO(b). 

405 F.2d at 210. 
15 268 F. Supp. at 392. See note 8 supra. 
16 405 F.2d at 206. 
17 E.g., 15 U.S.C. § 78m (1964) (financial 

tion); id. § 78p (reports of insider holdings). 
18 405 F.2d at 206. 

reports to SEC); id. § 78n (proxy solicita-

19 15 U .S.C. § 78m (1964). 
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application ... to pe1sons ,, ho engage in isolated foreign transac
tion-:,.":?IJ Ex.arnination of the legislative history of this section supports 

this cond usion. 

Section 30(b) n1ust be read together with sec.tion 30(af1 in order 
to appreciate its role in the statutory scheme devised by the Cong1ess 
in 10~11. At that ti1ne it was feared that the i1n position of strict regu
lation on American exchanges would cause businessn1en. desiring to 
(lperate under less stringent rules, to transfer the bulk of the securities 
business to foreig11 exchanges.:?:? To prevent this relocation, section 30 
,,·as added.'.!3 Section 30(a) proscribes brokers and dealers using the 
1nails or interstate cornrnerce;!•1 to effect transactions in A1nerican secu
rities:!5 on foreign exchanges, which would violate the Act. ,vhile sec
tion 30(a) applies the Act to such brohers and dealers, section 30(b) 
cxe1npts "any person insofar as he transacts a business in securities 
without the jurisdiction of the United Stares.":!u Thus, it could be 
argued that section 30(b) was designed to apply to transactions in the 
stock of American corporations already listed and traded abroad, and 
~llow our individual investors-not brokers or dealers-to trade 
abroad with impunity.27 

:.!O 405 F.2d at 207 (emphasis added). 
21 It shall be unbwful for any broker or dealer, directly or indireclly, to make 

use of the mails or of any means or instrumentality of interstate commerce 
for the purpose of effecting on an exchange not within or subject to the juris
diction of the United States, any transaction in any securitv the issuer of which 
is a resident of, or is organized under the laws of, or has its principal place of 
business in, a place within or subject to the jurisdiction of the United States, 
in contravention of such rules and regulations as the Commission may prescribe 
as necessary or appropriate in the public interest or for the protection of 
investors or to prevent the evasion of this chapter. 

15 U.S.C. § 78dd(a) (1964). 
~2 See Hearings on Stock Exchange Practices Before the Se11ate Comm. 011 Banking 

and Currency, 73d Cong., 2d Sess. 6569-70 (1934) (remarks of Thomas G. Corcoran). 
:.! I Id.; Hearings on H.R. 7852 and H.R. 8720 Before the House Comm. on Interstate 

and Foreign Commerce, 73 Cong., 2d Sess. 22 (1934) (statement of FTC Commissioner 
Landis); see also C. MnER, THE SFCURITJF.S EXCHAI\GE ACT OF 1934 at 148-49 (1931). 

21 ·with regard to foreigners, Congress may regulate the use of the mails and other 
instrumentalities of interstate commerce. See Horowitz v. United States, 63 F.2d 706, 709 
(5th Cir. 1933) (concurring opinions of Sibly and Hutcheson, JJ .); 39 OP. Arr'y GEN. 535 

(1910). 
~~ The section speaks of "any security the is:iuer of which is a resident of, or is or

gani1ed under the lav,s of, or has its principal place of business in, a place within or 
subject to !he jmisdiction of the United States .... " 15 U.5.C. § 78dd(a) (1964). 

2/J Id. § 78<lrl(b) (emphasis added). 
~7 It wac; on this ground that critics of the bill objected: 

li2 

This s, ct ion diso iminatcs against brokers and dcale1s in favor of the individual, 
enabling the indi\idual to pmdiasc sccu1itics direct ftom foreign countries but 
fot bidding a l,1 okt'r m clcalc:r {1 ont making such pm chases. This section will 
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The Schoenbau11i court offered a 1nore plausible explanation for 
section 30(b). Noting that the definitions of ''broker" and "dealer" are 
not limited to those within the United States,:!8 the court reasoned 
that section 30(b) was intended to n1ake section 30(a) inapplicable to 
foreign brokers and dealers who used the rnails or interstate con1n1erce 
to trade in An1erican securities on foreign exchanges.:?0 Since section 
30(a) 1nay_ be read to make illegal the use of the mails by a foreign 
broker to effect a transaction between two of his country1nen in, for 
example, IBl\1 stock on a foreign exchange, a result not intended, sec
tion 30(b) was added. The broader "any person" phrase would exe1npt 
banks as well as brokers and dealers.30 Thus, while the thrust of sec
tion 30(a) is to prevent evasion of the Act, and the extraterritorializa
tion of our securities business, by predominantly do1nestic concerns, 
section 30(b) was designed to "permit persons in the securities business 
[presumably foreign] to conduct transactions in securities outside the 
United States without complying with the burdensome . . . reporting 
requirement[s] of the Act .... " 31 

Consonant with this interpretation, the court approved of Kook v. 
Crang's32 finding that section 30(b) exempted from the Act's margin 
requirernents33 sales to an .American of Canadian stock by a Canadian 
broker, "since the transactions were outside ... the United States 
and part of the Canadian firm's business in securities, "34 and disa p
proved of Ferraioli v. Cantor's35 extending Kook "to exempt an isolated 
transaction, not part of a business in securities."36 The court explicitly 
rejected Ferraioli's conclusion that Congress, since it had exempted 
foreign business in securities, intended to exempt isolated transactions 
as well.37 

It is submitted that the Schoenbaum court's view of its jurisdiction 

encourage investors to place their orders direct in foreign markets eYen in buying 
our own securities which may be listed or traded in ... foreign markets. 

Hearings on H.R. i852 and H.R. 8720 Before the House Comm. on Interstate and Foreign 
Commerce, 73d Cong., 2d Sess. 263 (1934). 

28 These terms are defined in §§ 3(a)(4)-(5) of the Act, 15 U.S.C. §§ 78c(a)(4)-(5) (1964). 
!!9 405 F.2d at 208. 
30 The definitions of "broker" and "dealer," 15 U.S.C. §§ 78c(a)(4)-(5) (1964), exclude 

"banks' as defined in 15 U.S.C. § 78c(a)(6) (1964). 
31 405 F.2d at 207. 
32 182 F. Supp. 388 (S.D.N.Y. 1960). 
33 § 7(c) of the Act, 15 U.S.C. § 78g(c) (1964). 
34 405 F.2d at 208. 
35 CCH FED. SEC. L. REP. ~ 91,615 (S.D.N.Y. Dec. 28, 1965). 
36 405 F.2d at 208. 
37 Id. 
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under the Act was not inflated. I Iowe\'er, by deciding that the Act 
applied where there was an "i1npact'' on An1erican investors,38 and 
that such an i1npact existed "at least when the transactions involve 
stock registered and listed on a national securities exchange,"30 the 
court n1ny have provided a base upon ,d1ich subsequent decisions 
could rely to i1npose jurisdiction where it would be unwarranted. 
Just as .. \111erican n1anagcn1ent's fiduciary conduct is being scrutinized 
1nore by federal law than state la,v,40 so may foreign managers of firn1s 
whose econo1nic vitality affects the pecuniary interests of American 
investors find thernselves subject to federal law. 

38 Id. 
39 Id. (emphasis added). 
40 See Fleischer, Sllpra note 3; Paiuter, supra note 3. In 1961 Congress extended the 

Securities Exchange Act of 1931, 15 U.S.C. §§ 78a-jj (1961), making it applicable to 
firms with 500 or more shareholders ..t.ncl a million or mo1 e dollars in assets. Id. § 78l(g)( 1 ). 
Not only has the number of companies subject to the Act substantially increased, blll 
Rule l0b-5, 17 C.F.R. § 240.l0b-5 (1968), has considerably broadened the range of acti,iLy 
which may be subject to federal securities law. See note 3 supra. Absent a kclcral cause 
of action, the determination of a director's fiduciary duties is g°' erned by Lhe law of 
the state of incorporation. See, e.g., Geller v. Transamerica Corp., 53 F. Supp. 6:!.i, 6~9 
(D. Del. 1943), afj'd, 151 F.2d 534 (3d Cir. 1945). See generally Reese & Kaufman, The 
Law Governing Corporate Affairs: Choice of Lnw and the I111/1acl of Full Faith and 
Credit, 58 CoLUM. L. REV. 1118 (1958). Exceptions to the state-of-incorporation principle 
have been drawn ·where the corporation is foreign in name only. See, e.g., l\lansfielcl 
Harwood Lumber Co. v. Johnson, 268 F.2d 317 (5th Cir.), cert. denied, 361 U.S. 885 
(1959), rioted in 108 U. PA. L. REv. 742 (1960). These choice of law principles arc not 
applied to instances, such as Schoenbaum, where Congress intended an act to ha,e extra
territorial effect. See Steele v. Bulova Watch Co., 344 U.S. 280, 288-89 (1952). 
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THE TWILIGHT ZONE OF AN1"'ITllUST LAW: 
VANISI-IING EXEJ\1P'TIONS IN 1.,HE EXPOR1., 

AND SHIPPING FIELDS 

United States v . Concentrated Phosphate Export Ass'n (U.S. 1968) 
Pacific Seafarers, Inc. v. Pacific Far East Line, Inc. (D.C. Cir. 1968) 

It is a peculiar fact of American jurisprudence that greater tribute 
is often paid to the exception than to the rule. '\Vhenever judicial in
terpretation broadens the scope of antitrust coverage to include extra
territorial activity, the statutory exemptions fr01n such coverage become 
of heightened interest to American businessmen. Two traditional safe 
harbors have been the exemptions afforded by the \,Vebb-Pomerene 
Act,1 for exporters, and the Shipping Act,2 for shipping conferences. 
Recent decisions by the United States Supre1ne Court3 and the Court 
of Appeals for the District of Columbia Circuit4 indicate that these 
exemptions may be lost if the transactions involve too gTeat a degree 
of participation by the United States Government.5 

1 15 U.S.C. §§ 61-65 (1964). Exemption from the antitrust laws is provided as follows: 
[N]othing contained in . . . the Sherman Act shall be construed as declaring 
to be illegal an association entered into for the sole purpose of engaging in ex
port trade, or an agreement made or act done in the course of export trade by 
such association, provided such association, agreement or act is not in restraint 
of trade within the United States and is not in restraint of the export trade of 
any dornestice competitor of such association .... 

Id. § 62. 
2 46 U.S.C. §§ 801-42 (1964). Section 15 provides: 

The Commission shall by order, after notice and hearing disapprove, cancel or 
modify any agreement, or any modification or cancellation thereof. whether or not 
previously approved by it, that it finds to be unjustly discriminatory ... or to 
operate to the detriment of the commerce of the United States, or contrary to 
the public interest .... Any agTeement and any modification or cancellation 
of any agreement not approved, or disapproved, by the Commission shall be 
unlawful, and agreements, modifications, and cancellations shall be lawful only 
when and as long as approved by the Commission .... 

Id. § 814. 
3 United States v. Concentrated Phosphate Export Ass'n, 393 U.S. 199 (1968). 
4 Pacific Seafarers, Inc. v. Pacific Far East Line, Inc., 404 F.2d 804 (D.C. Cir. 1968). 
5 It is interesting to note that the preponderance of extraterritorial application of 

United States antitrust law has occurred during times of armed overseas conflict when 
government involvement in foreign commerce has been at a peak. The first cases in this 
area, for example, were decided in the years from 1910 to 1917. See, e.g., Tomsen v. Ca\·· 
ser, 243 U.S. 66 (1917); United States v. Pacific & Arctic Ry. & Navigation Co., 228 U.S. 87 
(1913); United States v. Hamburg-Amerikanische P.F.A. Gesellschaft, 200 F. 806 
(S.D.N.Y. 1911). Another onrush of litigation occurred around 1945-49. See, e.g., United 
States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945); Branch v. ITC, 141 
F.2d 31 (7th Cir. 1944); United States v. General Elec. Co., 82 F. Supp. 753 (D.N.J. 19-19). 
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In United States v. Concentrated Phosphate Export Ass'n,6 the ex
ports in question were ferril izer shipments to the Republic of Korea. 
Bids for the contract were accepted by the Agency for International 
Developrnent (AID)7 and the actual contracts ·were distributed by that 
agency. Prior to the sub1nission of bids, the 1ne1nbers of the Association 
;1greed on pricing schedules and allocation of business under the con
tracts. In a civil action under section l of the Shennan Act,8 the Jus
tice Departrnent alleged that these arrangen1ents constituted an unrea
sonable restraint of trade. Conceding that such activity ·would be illegal 
per se9 in a do1nestic context, the Association claimed exemption under 
the ,vebb-Pon1erene Act, alleging that these transactions constituted 
exports.10 The district court agreed,11 disn1issing the con1plaint, and 
the Government took direct appeal to the Supreme Court.12 

After a brief lapse, the years 1951-55 were producti\·e of c:xtraterritorial a pp! ica t ion of 
United States law. See, e.g., Timken Roller Bearing Co. v. United States, 341 U.<i. 593 
(1951); United States v. Imperial Chem. Indus., 100 F. Supp. 504 (S.D.N.Y. 1951); United 
States , . ,vatchmak.ers of Switzerland Information Center, Inc., 133 F. Supp. 40, mo
tion for reargument denied, 134 F. Supp. 710 (S.D.N.Y. 1955). Concunently with U.S. Far 
East imohernent, the two cases under discussion raise the issue of extraterritorial appli
cation of the antitrust laws. 

6 393 U.S. 199 (1968). The Concentrated Phosphate Export Association (hereinafter re
ferred to as "the Association") was comprised of American Cyanamid Co., ,v. R. Grace 
& Co., International Minerals & Chemical Corp., and Mobil Oil Corp., who were all 
named defendants along with the Association. 

7 The Agency for International Development (hereinafter referred to as "AID") is the 
organ of the Department of State primarily responsible for the administration of United 
States foreign assistance programs. AID was created in 1961 pursuant to authority con
ferred on the President. Foreign Assistance Act of 1961 § 621, 22 U.S.C. §§ 2151-2406 

(1964). 
8 15 u.s.c. §§ 1-7 (1964). 
o The fact of per se treatment for the activity made the jurisdictional point crucial. 

The "per se doct1ine" is essentially an evidentiary "short cut" to establishing an antitrust 
violation. First fonnulated in Northern Pacific Ry. v. United States, 356 U.S. 1 (1958), the 
rule declares that there are some activities which are so pernicious as to be lacking of 
any redeeming quality and thereby pennit an automatic detennination of liability. 

The net effect is to eliminate the necessity of demonstrating the umeac;onablencss of 
the restraint or its effect on competition-the adverse aspects of both are presumed. The 
conclusion of per se violation is based on the courts' experience with such conduct, and 
five traditional categories have developed: 1) price fixing agreements among competitors; 
2) agreements to limit competition; 3) agreements among competitors to divide markets; 
4) resale price maintenance agreements with distributors; 5) group boycotts or concerted 
refusals to deal. Arr'v GEN. NAT'L COMM. TO STUDY ANTITRUST LAWS, REP. (1955). Thus, 
in the instant case, denial of the exemption was tantamount to losing the case on the 
metits for all practical purposes. 

10 United States v. Concentrated Phosphate Export Ass'n, 273 F. Supp. 263, 274 
(S.D.N.Y. 1967). 

11 Id. 
12 United States v. Concentrated Phosphate Export Ass'n, 393 U.S. 199 (1968). 
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Speaking £01 the majority, Justice 1\farshall concluded that the for
eign buyer, Korea, w·as only a norninal purchaser because the United 
States Government, through AID, had effectively controlled the trans
actions at every stage.13 The Court, noting that it had not before been 
called upon to determine the meaning of '·export" within the Act, in
terpreted it as encompassing only those transactions ·which do not harm 
dornestic interests.14 Here, since the burden of non-competitive pricing 
fell on the American taxpayer and not foreign purchasers, the activi
ties of the Association were deemed outside the purview of the Act. In 
addition, the specific interests of the Association could not be deerned 
paramount to the general domestic concern. Since AID regulations 
granted preferences to American exporters and limited foreign bidding 
to suppliers from less-developed countries, 15 Justice 1\1arshall observed 
that it "strains credibility" to argue that United States exporters needed 
the exemption to compete in the world rnarket.16 Dissenting Justices 
White and Stewart read the Act literally and concluded that the sales 
were exports and the exemption relied upon should be allowed.17 The 

13 393 U.S. at 199 (1968). Determining that the Association was a nominal purchaser 
was the crucial preliminaq step to finding that the sales were not exports within the 
meaning of the Webb-Pomerene Act. Judge Ryan, in the district court, would not sub
scribe to this because even though Korea was not obliged to repay an amount equal to 
the cost of the purchases, the money which the Korean Government obtained from the 
sale of the fertilizer was deposited in a bank account on which both the United States 
and Korea could draw. 273 F. Supp. at 268. This fund was used by the United States to 
pay some of the costs of maintaining this country's military there as well as for foreign 
aid projects like road building and public works construction. Although the good will 
which the agreement is alleged to have generated would be sufficient consideration in 
contract law to make Korea more than a nominal purchaser, the Supreme Court explained 
that it was not bound in antitrust actions by "fonnal conceptions of contract law," citing 
Simpson v. Union Oil Co., 377 U.S. 13 (1964). 

14 The Court consulted the legislative history of the Act; Senator Pomerene, one of its 
sponsors, noted at a congressional discussion prior to its passage: 

Although an association organized under the pending bill should enter into some 
agreement or perform some act in a foreign country which met the requirements 
of the law there, if at the same time the effect of it were to materially interfere 
with the policy of the United States under its trust laws, then it would be subject 
to the jurisdiction of the Federal Trade Commission and the Department of Jus-
tice. 

H. R. Doc. No. 805, 63d Cong., 2d Sess. (1914). 
15 22 C.F.R. §§ 201.11-.51 (1968). AID regulations require that the supplier contract 

that the p1ice charged does not exceed the fair market price and that there will be no 

kickbacks. 
16 393 U.S. at 199 (1968). 
17 Id. at 212, where Mr. Justice vVhite noted: 

To carve out an exception from the word 'export' based on this court's notion 
of sound economic policy is to contradict the plain words of the statute and the 
congressional judgn1ent that _American association~ were necessa~y t<;> low~r prices 
and combat foreign com petition. If such an except10n were ever JUSt1fied, 1 t would 
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dissenters also felt that the Govern1nent had failed to show any adverse 
in1pact on American pecuniary interests.18 

. similar Gon?rn1nent involve1ncnt was at issue in the private anti
trust action brought in Pacific Seafare.rs, Inc. v. Pacific Far East Line, 
Inc.HJ Seafarers charged Far East with unlawful restraint of trade in 
the con1petition to supply shipping service in the interport trade be
tween 'Taiwan and Thailand, and South Vietnam. AID paid the ship
ping expenses of South Vietnan1ese importers if the goods were trans
ported in A1nerican flag ships.:w Far East, not filing with the Federal 
~faritime Co1nn1ission under the Shipping Act,21 set rates for the inter
port shipping of cement and then drastically cut their charges, forcing 
Seafarers out of business. Bringing a reparations proceeding before the 
l\Iaritime Commission, Seafarers charged Far East with violating sec
tions 15,22 16,23 and 1s~-1 of the Shipping Act. 

Since the activities co1nplainecl of neither originated nor tenninated 
in the United States or a possession, the 11ariti1ne Co1nmission dis~ 
n1issed the action, ruling: "[T]he reach of the Act, and consequently 
our jurisdiction does not extend to the matters co1nplained of."25 Sea
farers then instituted an antitrust action in the district court, which 
was similarly dismissed for lack of jurisdiction.26 The court of appeals 
reversed, finding sufficient effect on United States interests to confer 
jurisdiction.27 

be in a case where not only are Americans paying the bill, but foreign competi
tion is also absent. This is not such a case. 

18 Id. 
10 404 F.2d 804 (D.C. Cir. 1968). 
20 AID paid all commodity costs in addition to all freight expenses, if the South Viet

namese importer used American flag ships. Consequently, the market to supply this ship
ping was monopo1izcd by American shippers. 

21 46 u.s.c. §§ 801-42 (1964). 
22 Id. § 814 (operating pursuant to an untiled agreement). 
23 Id. § 815 (acting in a manner unduly prejudicial to complainant). 
2-1 ld. § 817 (e~tablishing rates so low as to be detrimental to United States commerce). 
2:; 8 F.:\1.C. 461 (1965). "Tlie reach of the Act" only extends to actiYities carried on 

by common carriers which arc shippers engaged in t1ansportation between the United 
States arid a fo1eign countrv. 46 U.S.C. § 801 (1964). For transportation between two 
foreign ports, the Shipping Act has no applicability, so these agreements do not ha\'e to 
be filed and the antitrust exemption of the Shipping Act docs not apply. Id. 

26 Pacific Seafarers, Inc. v. Pacific Far East Line, Inc., No. 3088-66 (D.C. Cir. 1967). 
27 ,rn ! F.2d 80 ! (D.C. Cir. 1968). The court noted: 

They [shippers] arc engaged ... in the "export'' of shipping services .... [W]hen 
.American "esscls <'arn transportation income, whether by payments from for
cign~1s or Ame, icans, there is direct benefit to the economy of the United Slates. 

Id. at 81!1. In addition, the court ohserved that in the inst.ant case the restraints on 
fon:ign inte1po1L l1adc ink1ft::rcd with Lhc efforts of Congress to foster the shipping 
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A court's ability to apply legislation promulgated under the com
merce clause of the Constitution is potcntiall y infinite. ~8 Jurisdictional 
limits have been imposed primarily on the basis of policy. 'T'radition
ally, the courts have found the relevant factors to have been inter
national comity,'.!0 nationality of the parties involved,30 conflict with 
foreign law,31 and the relative significance, under foreign law, of the 
violation charged.32 Balanced against all these considerations is the do-
1nestic interest in enforcen1ent of United States laws which, presu1n
ably, are enacted with specific internal benefits in n1ind. 

\Vhen one terminus of the trade is located within the United States, 
domestic interests will predominate and warrant jurisdiction.33 ,vhen 

industry as well as the domestic economy. The court nolcd that Lhis lcgisl:lliYc efT01 t 

was evidenced. inter alia by requiring American crews on our flag ships, ·16 U5.C. 
§ 672a(b) (1964); domestic repairs to American flag ships, 19 U.S.C. § 257 (1961); a11d 
insuring the availability of a strong merchant maiine in times of national emc1 gcncy, 
46 U.S.C. § 1242(a) (1961). Thus, the court reasoned. conlrnlling frusllation of this 
"fundamental economic policy" must be within the intent of the legislature. Id. 

28 Chief Justice Ma1shall noted that the commerce power, ''is complete in it~clf, 
may be exercised to its utmost extent, and acknowledges no limitations other than a1e 
prescribed in the Constitution." Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (182·1). The 
Court has also stated that in enacting the Sherman Act, Congress went "to the utmost 
extent of its Constitutional power." United States v. South-Eastern Underw1iters 
Ass'n, 322 U.S. 533, 558 (1944). It has been postulated that congrel:>sional power over 
foreign commerce might be even broader than over interstate comme1ce as indicated 
by the power of embargo in international affairs. Atlantic Cleaners & D1 )ers v. United 

States, 286 U.S. 427, 434 (1932) (dicta). 
29 See, e.g., United States v. Impe1ial Chem. Indus., 100 F. Supp. 50! (S.D.N.Y. 1951) 

(divestiture by American corporation of British subsidiary's patents held a proper 
sanction for a proven antitrust violation). But see British Nylon Spinners, Ltd. v. 
Imperial Chem. Indus., (1952) 2 ALL E.R. 780 (Ct. App.). 

30 See, e.g., United States v. ·watchmakers of Switzerland Infonnation Center, Inc., 
133 F. Supp. 40, motion for reargument denied, 134 F. Supp. 710 (S.D.N.Y. 1955) (Swiss 
government raising question of jurisdiction o,·er its nationals). 

31 See, e.g., Steele v. Bulova ,Vatch Co., 344 U.S. 280 (195'.2) (Mexican trade-mark laws 
versus United States trade-mark laws). See also Tim berg, Antill ust and Foreign Trade, 
48 Nw. U.L. REV. 411 (1953); ·Whitney, Sources of Conflict Between l11temalio11{1[ Lau, 

and the Antitrust Laws: A Conflict of L{IWS Approach, 63 YALE L.J. 655 (1954). 
32 See, e.g., United States v. Imperial Chem. Indus., 100 F. Supp. 50·1 (5.D.N.Y. 1951) 

(United States interest in upholding the antitrust laws \ersus the British interest in 
patent protection). See generally, K. BREWSfER. ANTITRUST Ai\D AMERICAN Bus1:-.ESS 

ABROAD (1958). 
83 The principle that legislation is presumptively territorial in scope absent a clear 

sho,"ing to the contrary was first enunciated by the Supreme Court in a case im·ohing 
foreign commerce in 1909. See American Banana Co. v. United Fruit Co., 213 U.5. 
347 (1909). The Court was subsequently persuaded that unless the Uniled States court 
assumed jurisdiction, no government would regulate the illegal trade practices of 
American carriers over foreign routes. United States v. Pacific & Arctic R\. & Naviga
tion Co., 228 U.S. 87 (1913); Tomsen v. Cayser, 243 U.S. 66 (1917) (antitrust sanctions 
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at lea::,t s01ne of the objectionable activity transpires in the United 
..,tates, courts h:n e general I y fcl t j ustifie<l in entertaining the action.34 

But when ncilher i:-, pre~ent. an ·'effect'' on An1erican econo1nic inter
ests n1ust he shown before jurisdiction will be assurnecl.3u In Seafarers, 
the appellate court espou~ecl cornplain~111t's argu1ncnt that ''the cleter

n1in~Hi\e te~t ... under the conuncrce clause is si1nply whether the 

activity sought to be regulated ... has a real a11d sub'ltantial relation 
to the national intcrest.''30 The court, analogizing to interstate c01n-

1nerce principles,37 held the forei~n interport trade to be within Cnited 
States foreign conunerce since there ,ras an "on-going and substantial 
nexus to the lrnited Statcs.•·33 This cletennination 1nay have unduly 

extended the already attenuated "effects" tesr.=rn 

applied to 1:ilc ag1et:mc:nls for ttatle between the United States and South Afiica); 
United States v. Harnburg-Amerik:rnische P.l' .. \. Cl'sellschaft, 200 F. 806 (S.D.N.Y. 1911) 
(rate agreements for passenger t1afi1c between the United States and Emopc held LO be 
within United States jtnisdiction). 

34 See, e.g .. Carnation Co. \. Pacific \Vestbound Con£.. 383 U.S. 213 (1966) (conspiracy 
to set 1ates for shipment of e, aporated milk to the Philippines); Continental Ore Co. 
v. Union Carbide &: Carbon Corp., 370 U.S. 690 (1962) (conspiracy to exclude plaintiff 
put into operation in United States); United States v. Sisal Sales Corp., 274 U.S. 268 
(1927) (conspiracy to monopolize sisal market laid in the United States and effectuated 
here and abroad)., 

:1;:; Steele v. Bulova ,vatch Co., 344 U.S. 280 (1952) (distinguishing American Banana): 
"It was not meant to confer blanket immunity on trade practices which rauiate unlawful 
consequences here. mcrelv because they ·were initiated on consummated outside the 
territori.11 limits of the United States." Id. at 288. Lower courts had previously announced 
an effect doctrine. See, e.g., Alfred Bell & Co. v. Catalda Fine Arts, Inc., 191 F.2d 99 
(2d Cir. 1951) (finding no effect on sales in the United States from price fixing 
agreements confined explicitly to Great Britain and Ireland); rnited States v. Imperial 
Chern. Indus., 105 F. Supp. 215, 237 (S.D.N.Y., 1952) ("[T]he result of their agreement 
has direct I)' affected our trade and commerce .... "); United States \. General Elcc. 
Co., 82 F. Supp. 753, 891 (D.N.J. 1949) ("[I]t [the contract] delete1iously affected 
c.omnH;rce."); United States v. National Lead Co., 63 F. Supp. 513, 525 (S.D.N.Y. J 915), 
nfl'cl, 322 U.S. 319 (19l7) ("[T]he ohjcct of the gmcrnmcnt\ attack is a conspiracy affecting 
American commerce."). 

3G B1icf for ,\ppcllants at 27, Pacific Seafarers, Inc. v. Pac.ific Far East Line. Inc., 
rn ~ F.2d 80-t (D.C. Cir. 1968), citing the language of Heart of Atlanta Motel v. United 
St,1les, 370 U.S. 2tl, 255 (1961). 

:n Jw,l as the courts ha,c broadly interpreted the com111c1ce clause in intcr'-L:.tle 
«m1mcrce, Heall of Atlanta ~rotel v. United Stales, 379 U.S. 211, 255 (19G I), in 
to,cign commc1ce, the grant of power under th~ commerce clause is being lihe1all) 
interpreted. 

38 Pacific Seafa1crs, Inc. v. Pacific Far East Linc, Inc., 10,! 'F.2cl 801. 813 (D.C. Cir. 1968). 
~n See note 35 s11 /1rn. The traditional indicator of an ''effect'' on the American 

rna1ket has ln.!c'n a change in rhc volume of United States imports or c..,poHs. See. e.g., 
Continental O,c Co. v. Union Ca1bide & Carbon Corp., 370 U.S. 690 (196~) (United 
States -.anadi11rn c:xpoils); Timken Rollc1 Beating Co. v. UnitC'd States, 3·11 U.S. 593 (1951) 
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Advocates of strict territorial application of United States Ia,v argue 
against the use of the "effects" test, 1naintaining that even picayune 
business transactions anywhere in the world can be said to havt an 
"effect" on the American econo1ny. Initially, courts responded to this 
argument and attempted to lin1it jurisdiction in foreign co1n1nerce 
cases by requiring proof not only of an effect, but also the intent to 
produce that effect.40 However, subsequent decisions abrogated the 
equities imposed by this require1nent by placing the burden of prov
ing no effect, an almost impossible task, on the defendant.41 Seafarers 
1nay have gone even further, by requiring that prospective defendants 
shotv that their extraterritorial transactions were not part of an "on
going and substantial nexus." 

Whether such a stringent policy is justified in light of the different 
conditions present in the world market-a market penneated with car
tels, territorial market allocations, and price fixing-is questionable.-t:! 

(imports and exports of industrial bearings); United States v. Sisal Sales Corp., 274 
U.S. 268 (1927) (United States sisal imports); United States v. Aluminum Co. of 
America, 148 F'.2<l 416 (2d Cir. 1945) (exports and imports of aluminum ingot); United 
States v. Imperial Chem. Indus., 100 F. Supp. 504 (S.D.N.Y. 1951) (exports and 
imports of explosive power); United States v. General Elec. Co., 82 F. Supp. 753 
(D.N.J. 1949) (exports and imports of incandescent lamps). Appellees also argued that 
tl:e "effect" test could not be used when the only American im oh ement was a 
financial investment, which they contended that AID's activity clearly ·was in this 
instance. Pacific Seafarers, Inc. v. Pacific Far East Linc, Inc., 404 F.2d 804 (D.C. Cir. 
1968). In support of this argument, appellees cited both Arr'y GEN. NAT'L Col\JM. To 
STUDY ANTITRUST LAWS, REP. 80 (1955) which stated: "[I]t is clear that the mere 
financing by Americans of manufacturing, mining or other local acth itics abroad, docs 
not come within the Sherman Act," ·and United States v. Minnesota Mining & Mfg. Co., 
92 F. Supp. 947, 963 (D. Mass. 1950) ("export of capital is not export trade"). 

In the instant case, the court chose to consider the matter a res nova, however, in 
which they were not bound by any precedents based on "mechanical tests" of foreign 
commerce determination. Here, they were following pronouncements in In the Matter 
of Grand Jury Investigation of the Shipping Industry, 186 F. Supp. 298 (D.D.C. 1960) 
(rejecting "mechanical tests" in determining the scope of foreign commerce for in

vestigatory purposes). 
40 See, e.g., United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945) 

(L. Hand, J.) (approach to limiting the indcte1minant "effects" test was to require that 

intent to effect be shown also). 
41 See, e.g., United States v. National Lead Co., 63 F. Supp. 513 (S.D.N.Y. 1945), a/j'd, 

332 U.S. 319 (1947). 
42 See Haight, International Law and Extraterritorial Application of the Antitrust 

Laws, 63 YALE L.J. 639 (1954). But see Fugate, Damper or Bellows? Antitrust Laws and 
Foreign Trade, 45 A.B.A.J. 947 (1959) (favoring extension of extraterritorial application 
to protect American industry from restrictiYe practices taking place outside the United 
States); A.B.A. SECTION ON ANTITRUST LAW REPORT 75 (comments by Hansen), 105 
(comments by Timberg), and 111 (comments by Shawposs) (1957). 
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Recognizing this disparity, CongTess deyised a different set of standards 
to govern the ··anti-co1npetili\c·· conduct of A1nerican business in in
ternational nnrkets:rn Absent this legi~lative mandate, the courts have 
refused to consider dissi1uibrities iu world 111arket structure when 
judging defendants' activitie:,. J\ "rule of reason" approachH has been 
urged, under which world cornpetiti\'e factors would haYe s01ne bear
ing on the question of reasonableness of restraint.45 The argu1nent has 
not received favorable judicial response, primarily because cognizance 
of different standards has been deemed the legislature's concern.46 

Therefore, unless a co1npany falls '\'vithin a specific exen1ption from 
antitrust so utiny, it will be subject to the san1e ''£unda1nenta] policy" 
of free competition in the foreign market as in the d01nestic n1arket. 

Paralleling the courts' expanded application of antitrust ]aw is a 
new judicial activism redefining concepts of "prin1ary jurisdiction."47 

43 The two exemptions under discussion, for example, the Webb-Pomcrene Ac.t, 
15 U.S.C. §§ 61-65 (1964), and the Shipping Act § 15, 46 U.S.C. § 814 (1964), were 
enacted because world conditions necessitated this leniency. Section 14(a) of the 
~hipping Act secures the right of American carriers to participate in fo1 eign conferences 
(cartels). If American shippers are excluded, the FMC has the option of closing American 
ports to the offending members of the foreign conference. 46 U .S.C. § 813(a) (1964). 

44 Mr. Justice Brandeis desc1ibed this approach in Board of Trade of Chicago v. 
United States: 

The true test of legality is whether the restraint imposed is such as merely 
regulates and perhaps thereby promotes competition or whether it is such as 
may suppress or even destroy competition. To detennine that question the 
court must ordinarily consider the fact peculiar to the business to which the 
restraint was imposed; the nature of the restraint and its effect, actual or 
probable. 

2~6 U.S. 231, 238 (1918). 
45 See Timken Roller Bearing Co. v. United States, 341 U.S. 593 (1951) Gackson, J. 

dissenting) (conduct presumed illegal in interstate commerce might, due to trade barriers 
and different conditions, be acceptable in foreign trade); Barron, Fo1eign Trade-Mark 
Licensing and American Antitrust Laws: Some Observations on the Timken Case, 
9 CATH. U. L. R.Ev. 25 (1960); Oppenheim, Federal Antitrust Legislation: Guideposts to 
a Revised National Antitrust Policy, 50 i\f1cn. L. REV. 1139 (1952). 

46 See, e.g., United States v. Minnesota Mining & Mfg. Co., 92 F. Supp. 947 (D. :.\lass. 

1950) (urging that economic and political barriers made profitable export to such 
nations an impossibility); United States v. General Elec. Co., 82 F. Supp. 753 (D.N.J. 
I 949) (arguing benefit to the world economy); United States v. National Lead Co., 63 
F. Supp. 513 (5.D.:--l'.Y. 1945), afj'd, 332 U.S. 319 (1947) (rejecting argument that defendant 
must cartclize to do business in the world titanium ma1ket). See also Abend, Applica
tion of Per Se Doctrine to Commerce with Foreign Nations: Desirable or Disnslrous? 
•19 VA. L. REV. 448 (1963). 

47 Texas Pacific Ry. v. Abilene Cotton Oil Co., 201 U.S. 426 (1907), the lanclma1k 
case on primary jurisdiction, held that the courts should defer hearing cases colorably 
within the jurisdiction of a regulatory agency until the agency determined whether or 
not the complained of activities were within its jurisdiction. Id. at 442. Deference to 
the agency's expertise in regulated industr} cases was ~ubsequently upheld. Federal 
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Where the courts once deferred to the appropriate regulatory agency 
for a determination, they have lately been inclined to render a decision 
on the merits.-18 This is particularly evident in cases colorably within 
the jurisdiction of the agency to which Congress has delegated regula
tory powers over certain classes of agreen1ents among shippers: the 
Federal l\Iaritime Commission.40 Agreements approved by the ~fari
time Commission are normally exempt from the reach of antitrust 
law.50 It is the considerable nun1ber of unapproved agree1nents, which 
despite their technical illegality under the Shipping Act, 51 give rise to 
jurisdictional conflict. 52 Formerly, the courts, by referring the matter 
to the Maritime Commission implicitly conceded that the allegedly il
legal activities might be within the scope of a l\1aritin1e Con1n1ission
approved agreement.53 Currently, judicial reluctance to so concede and 
decline jurisdiction has become evident.5·1 Thus, the international 
businessman is faced not only with an expanded set of antitrust laws, 

Maritime Board v. Isbrandtsen, 356 U.S. 481 (1958); Great 'orthcrn Ry. v. Merchants 
Elevator Co., 259 U.S. 285 (1922); see Harris, Accommodations of Antitrnst Law and 
Ocean Shipping Regulation, 4 TL"'<AS Ir-n'L L.F., 393 (1968); Comment, Primary 
Jurisdiction and the Applicability of Antitrust Remedies in the ShijJping fodust1)', 26 
u. CHI. L. REV. 598 (1959). 

48 Compare Far East Conf. v. United States, 342 U.S. 570 (1952) and United C.,tatcs 
Navigation Co. v. Cunard S.S. Co., 284 U.S. 474 (1932), with Carnation Co. v. Pacific 
Westbound Conf., 383 U.S. 213 (1966). 

49 The Federal Maritime Commission is directed by the Shipping Act, 46 U.5.C. 
§§ 801-42 (1964), to approve all agreements which are not 1) unjustly discriminatory, 2) 
operating to the detriment of United States commerce, 3) contrary to the public interest, 
or 4) contrary to any other section of the Shipping Act. Id. § 814 (1964). As a 
guide to what "public interest" requires, the courts have frequently consulted the 
legislative history which culminated in the original enactment of the Act, including 
R.R. Doc. No. 805, 63d Cong., 2d Sess. (19H), and H.R. REP. No. 1419, 87th Cong., 2d 

Sess. (1961). 
50 46 U.S.C. § 814 (1964). For the standards which guide the Maritime Commission 

in approving a conference for exemption, see note 49 supra. 

51 See H.R. REP. No. 1419, 87th Cong., 2d Sess. 223-48, 392 (1961). 
52 If an agreement is unapproved by the Maritime Commission, does that agency 

still have jurisdiction over the agreement? Presumably it was unapproved because it 
did not meet the requirements of the Shipping Act, and is thus neither governed by 

the Act, nor within the agency's jurisdiction. 
53 See, e.g., Far East Con£. v. United States, 342 U.S. 570 (1952); United States 

Navigation Co. v. Cunard S.S. Co., 284 U.S. 474 (1932). 
54 Instead of dismissing for lack of jurisdiction, the courts since Carnation Co. v. 

Pacific \Vestbound Conf., 383 U.S. 213 (1966), have stayed the proceedings pending the 
agency's determination. See, e.g., Maddock & Miller, Inc. v. United States Lines, 365 
F.2d 98 (2d Cir. 1966); Carlos Crespo Trucking Serv., Inc. v. Sea-Land Serv., Inc., 260 

F. Cupp. 858 (D. P.R. 1966). 
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but also with a judicial branch more ·willing to use these Ia,vs to judge 
his conduct. 

The ultimate implications are unclear. The question presented re-
1nains: ,vhat degTee of government involvement in essentially foreign 
con11nerce will ,,-a1Tant application of our antitrust laws? The Con
centrated Phosphate Court, by applying a mechanical test to find a 
clo1nestic purcha~e, failed to recognize the multifarious aspects of 
Government involvement in foreign aid, subsidy and guarantee pro
gran1s.55 The Government is capable of wearing many hats, and play
ing many roles, frorn subtle assistance in the form of guaranteeing in
vestment abroad, to outright primary participation as in Concentrated 
PhosjJhate. By failing to distinguish these diverse activities from the 
instant case, Concentrated Phosphate does not suggest answers to prob
lems of fairness and practicality in regulating transactions abroad 
where there is government involvement. Seafarers creates even n1ore 
uncertainty, since without focusing on the government control consid
ered important in Concentrated Phosphate, it sets no guidelines for 
determining what constitutes an "on-going and substantial nexus." 

65 See generally w. FUGATE, FOREIGN COMMERCE AND THE ANTITRUST LAWS 324-47 (1958). 
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UNITED STATES TAXATION OF FOREIGN INCO:\tE AND FoHEIGN PER· 

SONS (2d ed.) . By Boris I. Bittker1 and La,vrence F. Ebb/ ,vith 
the cooperation of Kenneth :;\1. Davidson.3 Branford, Connecticut: 
Federal Tax Press, Inc. ( 1968). Pp. ix, 591. $] 2.50. 

The major chan~es that have occurred in recent years in United 
States taxation of foreign incon1e and foreign persons are highlighted 
in comparing this \olume with its 1960 predecessor.·1 ~I'he1e ha, e been 
a significant nun1ber of major deYelopn1ents in the intern~uional rnx 
field between the publication dates of the two editions of this vol u1ne, 
paralleling a marked increase in both the levels of United StJtes in\'cst
ment abroad and foreign investrnent within the United States. Ae
com panying this increase in the foreign oper.1tions of United States 
business and the numerous changes in the applicable tax rules has 
been an active tax enforcement progran1 conducted by the Internal 
Revenue Service. 

As a result of the extensive changes 1nade in the legislative and ad
ministrative fra1nework surrounding international tax transactions, 
the earlier edition of this volu1ne had become of li1nited Yalue. These 
policy changes in the international tax field during the past several 
years were also acco1npanied by a significant nu1nber of decided cases 
dea1 ing with international tax questions, which decisions are reflected 
in the new edition. 

'I'he treatrnent by the authors of the controlled foreign corporation 
provisions contained in the Revenue Act of 1962 highlights the types 
of changes that have occurred in recent years in this area. In the earlier 
edition, the authors included a brief co1nmentary in the chapter deal
ing with foreign operations referring to the creation by American 
companies of foreign subsidiaries in "'"ax haven" countries.5 The new 
volume contains an extensive su1nmary of the extraordinarily co1nplex 

1 Southmayu Professor of Law, Yale University. 
2 Counsel, Overseas Division, General Electric Co.; former Professor of Law, Stanford 

Unhersity. 
3 Assistant Professor of Law, State University of New York at Buffalo. 
4 BIITKER & EBB, TAXATION OF FOREIGN INCOME (prelim. ed. 1960). 
5 Id. at 289. 
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pro\ isions of the Internal Revenue Code, enacted as part of the Rev
enue Act of 10G2, which ha'.e restricted to a substantial degree the 
usefulness of snb:>idiaries located in ''tax haven" countries.6 ,vhile this 
sununary does 11ot attempt to describe in detail all of the ra1nifications 
of these subpart F pro, isions of the Code, it does provide the reader 
with an outline of the principal provisions. 

The new edition abo revie,rs the extensive changes made in the 
Internal Re\ enue Code by the Foreign lnYestors Tax Act of 1966, 
which revised in a 1najor way the United States rules affecting taxation 
of foreign individuals and corporations. This legis1atiYe reYision of the 
existing rules was the first occasion in ahnost 30 years that CongTess 
had considered the taxation of nonresident aliens and foreign corpora
tions in a cornprehensive rnanner. Among the concepts introduced into 
the Code for the first time in the Foreign Investors Tax Act ·was that 
of "effecti, ely connected" inco1ne, pursuant to which inco1ne earned 
by foreigners from non-United States sources may, in certain circum
stances, be taxable by the United States. 

Apart from these major legislative changes, the past several years 
have ·witnessed numerous changes in the administrative rules under 
which A1nerican business operates abroad. Regulations issued under 
§ 482 of the Internal Revenue Code, dealing with such matters as 
intercompany pricing, loans, licensing, and rendition of services, and 
publication of guidelines under § 367 of the Internal Revenue Code, 
relating to the standards under which Service approval will be given 
to certain corporate transactions, are but two of the 1nore significant 
developments in this regard. 

In addition to these statutory and regulatory changes, the new vol
ume also reflects the major developments that have occurred in the area 
of income tax treaties between the United States and foreign countries. 
The U.S. tax treaty program has had two principal aspects: the re
negotiation of existing treaties with the other developed countries of 
the world to reflect more current thinking on these international agree
mentc; (as reflected in part by the OECD draft convention), and the 
negotiation of treaties with the less developed countries of the world. 
The new edition deals with both aspects of these develop1nents relat
ing to tax treaties, which can play a significant role in bringing about 
rational tax rules between countries and in encouraging investment by 
American business in the less developed countries of the world. Un-

11 At 338-18. 
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fortunately, the Executive and Legislative branches have ne\ er been 
able to agree on an appropriate device lur inclusion in tax treatil's to 
encourage C nited States business to in\ e::,t in less de\ eloped countrie-, 
and therefore the full potential of this 111etho<l has yet to l1e achie\'ed. 
This \olun1e clearly brings out the necessity not ouly to de ise rational 
tax rules lro1n the standpoint of United States internal law, but also to 
1 each acconunodations with foreig11 countries on 1nutually au epta ble 
tax rules. 1--hese bilateral rules deal with such issues as the a, oidance of 
double taxation in specific cases, the relinq uishn1c11t by one coun t1 y 
or the other of its ability to tax in a particular circu1nsta11ce, and agree
ment on standards as to the source of particular kinds of inco1ne. 

This casebook perfonns the useful function of re\ iewing the prin
cipal authorities affecting United States taxation of foreign inco1ne 
and persons. The \ olu1ne is con1prehe11si\'e, ,, ell-01ganized, and thor
ough. It deals both with the taxation of £01 eign operations of .. \n1er
ican individuals and corporations, as well as the taxation ol lorei6ners 
investing or doing business in the United Sutes. The con11ne11tary fo
cuses on the proble1n areas and points up certain of the inconsistencies 
in tax treatment which ha, e cle\eloped in this area o\er the )ears. 'rhe 
conunentary also sun11nariLes the relevant pro, isions of the Internal 
Revenue Code and Regulations, and the volu1ne generally raises the 
policy questions inherent in the present United States pattern of taxing 
foreign inco1ne and foreign persons.7 

This volu1ne, because of the absence of detail in 111any areas, is not 
likely to be of substantial assistance to the tax practitioner who is famil
iar with international tax questions. However, it could be of real value 
to the practitioner seeking a general introduction to the international 
tax field. 

The authors indicate in the preface that it is their intention that 
these materials be used either in a self-contained tax course or as a part 
of a course in foreign business transactions. This volu1ne will undoubt
edly provide an excellent basis for introducing the law· student to the 
policies, applicable statutes and regulations, and judicial precedents 
affecting United States taxation in this area . . As a supplen1ent to this 
material, it 1night have been desirable to include problen1 situations 
posing son1e of the key issues comrnonly encountered in the inter
national tax field. The rules in this area are complex, and putting the 
various issues in tenns of proble1ns might have been helpful in focus-

7 One major improvement of the new edition over its predecessor is that this latest 
edition includes an index, while the earlier version did not. 
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ing the student'!) atte11Lio11 on the significant tax considerations in

' oh ed. Detenninatiou~ b) busine!)'lt11c11 whether to 111ake a particular 
in, esunent. and the fonn in which that i1n estn1ent is to be n1ade, 1nay 

depend i11 sulrt~1ntial part upon tax factors. For exa1nple, proble111 
situations could bring out tl1e issues in, olved as to whether operations 

abroad \\ ou]d be n1ore appropriately conducted through a subsidiary 
or a branch; the lorcign ti.t\.. ciedit in1plications of a particular fonn 
uf operation; whether the kind of operation conten1plate<l runs afoul 
of the subpart F proYisions of the Code; and ·whether the invest1nent 

and tax decisions that would be n1ade in a de, eloped country would 
be affected if a less developed country ,,·ere i1n oh ed. Tied into these 

problerns would be the tax rules of the foreign country involved, all 
of which could help in Lringing out n1ore clearly the interplay between 
United States tax rules, the tax rules of the foreign country, and any 
in ternation;1 I agree1nents that 1na y aftect the operation of those rules. 

The fir!)t chapter of the book, in addition to pro\ iding a capsule 
vie,\ of the principal provisions of the Internal Re, enue Code affecting 

international trans:1.ctions, contains an interesting selection of 1naterials 
designed to point up the Yarious bases upon which taxes are irnposed 
on foreign individuals and corporations having son1e connection with 
the United States. These rnaterials highlight son1e of the changes in 
position which have occurred over the years in determining the basis 
upon ·which the United States would tax foreigners. ~!any of the diffi
culties encountered in determining whether a foreigner is subject to 
United States tax flow from the fact that the Internal Revenue Code 
and the applicable tax treaties ha,'e been based upon varying concepts 
such as residence, engaging in trade or business in the United States, 
having an office, place of busine"is or permanent establislnnent in the 
l Jnited States, or having s01ne econon1ic connection with the United 
States. 

The \ ol tune then proceeds to discuss in soine detail the technical 
Re, enue Code rules and cases deaJing with the source of particular 
t) pcs of inco1ne. 1'he source of inco1ne question is critilal for such pur
poses a" the operation of the foreign tax credit and the cletennination of 
\\ hcLh<'r a nonresident alien or forei~n corporation is subject to United 
State) tax <Jn the particular item of jncome in, olvecl. 

'rile third chapter of the \ olu1ne is the 11101:;t extensiYe and is con
e e1 ned ,\ ith the competin~ mcthod5 o( engaging in foreign business 

and i 11 vc;51 n1cn t.. rr his aspect of the book deals with the tax effects of 
oper;1t ing through a branch or a stthsidiary, and discusses in some detail 
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the operation of the foreign tax credit, as well as son1e of the policy 
considerations underlying this credit. This chapter also re\ iews the 
issues raised by § 367 of the Code, under which penuission of the Com
missioner is required before certain corporate uansactions can be con
surnmated, and the pervasive effect of § 1182 of the Code. The1e is also 
an excellent set of 1naterials dealing with the tax preference provided 
for Western He111isphere trade corporations. 

The remaining chapters are de, oted to tax treaties, foreign currency 
problems and enforcement questions. The treaty chapter reviews the 
principal provisions contained in inco1ne tax treaties and devotes sub
stantial attention to the policy considerations underlying the negotia
tion of these treaties. The materials presented on currency proble1ns 
are quite helpful in raising so1ne of the difficult issues that arise from 
the holding by taxpayers of foreign currencies in connection with 
their business activities. The enforce1nent n1aterials are de\ otecl pri
marily to considering the jurisdictional proble1ns that necessarily arise 
when goven11nents atte1npt to enforce their tax laws across national 
boundaries, e.g., United States v. First National Banh, 379 U.S. ~378 
(1965). 

One ele1nent in the international tax field that would appear to 
warrant more detailed consideration in this volume relates to the i1n
portance of balance of payinents considerations and their effect on the 
legislative and adtninistratiYe policies in this area. The balance of 
pay1nents problems which the United States has experienced in recent 
years pro\'ided at least son1e of the impetus for certain of the legislati, e 
changes discussed in the book, such as the controlled foreign corpora
tion provisions of the Revenue f\ct o( 1962 and the Foreign Investors 
Tax A\ct of 1966. These changes are of a pennanent nature, while oLher 
changes are ostensibly of a more temporary character. For example, Lhe 
Interest Equalization Tax, ·which in1poses an excise tax on purchases 
by A\mericans of foreign portfolio securities, has had a significant irn
pact and is avffwedly a balance of payments device. This temporary tax 
has already been in effect for 1nore thin fiye years. ~IoreYer, signific;1nt 
tax considerations are involved in the progTam of foreign direct invest
ment regulations administered by the Com1nerce Depart1nent, a pro
gra111 instituted in 1968 and designed to exercise mandatory control 
over United States direct investinent abroad. These regulations, arising 
fro1n balance of payments considerations, ha, e had a n1arked effect 
on the tax decisions of American business. 

These balance of payments measures, moreo, er, haYe encouraged 
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United States finn ~ to finance their foreign operations through bo1Tow
ings outside the nitcd States by international finance subsidiaries, a 
<le\ elopn1ent which has challenged the flexibility of the Internal Rev
enue Code to respond to the balance of pa) 1nents needs of the United 

tate~. In addition, it can be expected that future legislatiYe proposals 
may abo be influenced by a desire to assist the balance of pay1nents 
position of the United States. Thus, whether desirable or not, there 
can be little doubt that babnce of payn1ents considerations a1 e having 
a n1arked effect on the tax stn1ctu1e of the United States. 

ARTHUR J. RoTHKOPr * 

DOING BUSINESS IN JAPAN. Pp. 217, $5.00. JOINT VENTURES 

AND JAPAN. Pp. 138, $5.00. Edited by Robert J. Ballon. Published 
by Sophia University, Tokyo, Japan, in cooperation ,vith Charles 
E. Tuttle Co., Rutland, Vermont & Tokyo, Japan ( 1967). 

Doing Business in Japan was first published in 1967 and was fol
lowed shortly by Joint Ventures and Japan. Both were born of the 
"Business in Japan vVorkshop," one of a number of seminars in inter
national management development sponsored by the Socio-Econornic 
Institute of Sophia University in Tokyo. 

Professor Robert J. Ballon, the editor of these two volumes, and 
Director of Finance and Professor of Labor Relations at Sophia Univer
sity, has been in Japan since 1948 and has devoted 1nuch ti1ne to in
tensive <;tucl y of Japanese business. J-Ie has conducted the Business in 
Japan '-Vo1 kshop program since 1965 pri1narily for the benefit of for
eign busincss1nen, specifical]y, "to increase their knowledge of Japanese 
business methods ... to (enable them to) better equip thernse1ves for 
international business in Japan." Doing Business in ]a/Jan and Joint 
Ventures and Japan are compilations of papers delivered during these 
sen1inar progra1ns. Both volumes, while lacking smne" hat in depth. do 
provide a rather useful survey and contain 1nuch helpful b:1ckground 
material and guidance to those who would enter into a Japanese ven
ture. 

The first work, Doing Business in Japan, begins with an analysis of 
"Jap:inese ways," an endeavor on the part of the contributors to ex
plain some of the impenetrable insr.rutahility which they feel pervades 

• Member of the Dist1 ict of Columbia and New York Bars. 
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certain Japanese attitudes and conduct. Although son1e of their cnu
cisms are well taken, on the whole they achie\ e no rnore than a 
repetition of the usual stereotypes and conunon rnisconceptions. 1\d
n1ittedly, Japan, as an old insular country with its pattern of popula
tion concentration and long feudal hi~tory, has evolved an outlook and 
culture so1newhat diffe1e11t fro1n that of many "\\Testern Continental 
countries. onetheless, deeper insight could have provided the author 
a far better benchn1ark ·with which to rationalize the diffe1ences be
tween Jap:u1ese and Western business behavior, which in the end 
re~ul ts are not too diffe1 ent. 

Aside from this softspot, Doing Business in Japan contains a nu1nber 
of excellent papers on i1nportant aspects of Japanese business. T'he 
editor himself provides a very we! 1 presented discussion of the history 
of the fonnation of the n1odern Japanese industrial society cl uring the 
"]\1eiji" period and after. The discussion, which suffers only slightly 
fro1n its succinctness, casts a critical eye at what the professor considers 
to have been the overactivity of the government and the leaders of the 
"~Ieiji" restoration in the Japanese industrial revolution. \Vhile there 
is 1nuch to be said for this position, the fact re1nains that the results 
of their toil and the emergence of modern Japan today, in spite of past 
tragedies, reveals that the foundations they laid were basically sound. 

Other papers co1nprising this first volu1ne deal with such 1natters as 
"S1nall Business in Japan,'' ·wherein the author accurately sets forth the 
structural statistics and basic financial and econon1ic proble1ns facing 
small and n1ediu1n enterprises in Japan. It is interesting that 1nany of 
the problerns treated here are analogous to those faced by s1nall busi
ness in the United States and European countries. 

Japan's capital 1narket is dealt with in one paper particular I y worthy 
of note since it pointedly warns of the danger inherent in Japan's debt
ridden business and financial syste1n. There is no doubt that until this 
situation is remedied Japan's financial institutions and go, ernment 
will continue to exercise an oYerpowering influence over business and 
industry and pro, ide continuing stumbling blocks to the sound future 
development of Japan's econo1ny. Current indications, howe, er, give 
rise to hope that remedies are not only planned but are well on their 
way. 

Further papers deal with subjects such as the consu1ner market in 
Japan, Japanese accounting n1ethods, and a concise but Yaluable out
line of the Japanese legal system. The book concludes with a discussion 
and analysis of Japanese management practices. The contributor deals 
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at length with the formal and s0111eti1nes baffling Japanese decision
niaking procedure known as the ''ringi" s,sten1. 

l he con1panion ,olu1ne, Juinl Ventures and Japan, begins with a 
di~ubsion of Japanese capital and trade restrictions and the \Vestern 
de111. ncb for Gtpital 1iberaliLation which led to relorn1s in E>67. l'he 
author points to the conceptual difliculties which, cmnbined with a 
fear on the part of son1e Japanese that the 1067 refonns foreshadow an 
.. itl\ as ion" of foreign capital (a fear that has shown itself recently to be 
n1ore i1naginecl than real), provide the basis for current Japanese rc
st1 ictions. 

'T'he atten1pt on the part of Japanese governn1ent and business lead
ers to establish defenses ,:gainst the threat of foreign c-ipital is in some 
n1easure understandable. One has only to read the Am,erican Cha/leup,e 
by J. J. Sen·an-Schreiber, who exposes so vividly the An1erican d01nina
tion of the European n1arket, to understand why the Japanese ha, c 

begun quietly but earnestly to shore up their defenses and provide 
counter-1neasures to meet the ad\ent of open foreign con1petitio11 
which they know they must soon face. 
~ evertheless, the author is justified in his en t1c1sn1s of J apanesc 

policy in Yiew of her conunitments to the OECD and the International 
l\Ionetary Fund. l\Ioreover, Japanese deterrents to foreign investtnent 
stand on soft ground in light of a number of Friendship, Co1nn1ercc 
and Navigation treaties with the United States and other countries. 

1~he formation of the Japanese joint venture is dealt with in several 
papers \Vhich discuss Japanese corporate and contract law. Interesting 
examples are provided of some of the proble1ns arising in the rather 
sen sitive area of corporate control. Included also is an infonnative dis
cussion of the Japane5e ".Anti-1\Ionopoly Act" n1odeled after American 
anti-trust laws during the occupation period. It is interesting to note 
that ·while the cnforcernent of Ainerican anti-trust laws has beco1ne 
more stringent since the encl of World \Var II, their Japanese coun
terparts have been consistently watered down to confonn to what are 
considered to be the "realities of Japanese business." 

" i\fanaging the joint venture" is the subject of papers dealing with 
the technical and hnrnan problen1s of corporate organization. Espe
cial I y informative is the sectjon dealing with the relationship between 
the Japanese company and its foreign parent, as well as the treat1nent 
of J;ipanese managen1ent and e1nployn1cnt practices. The discussion 
of the often uncnvizible position of the foreign representative is also 
worthy of note, al tliot 1g li 1 Ii is 1 c , i c,, er feels that the Ccl')C n1ay be son1e-
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what overstated. The book concludes with a case study of a British
Japanese joint venture which provides interesting reading. 

Both Doing Business in Japan and Joint Ventures and Japan are 
well presented and provide a sturdy foundation for the novice as well 
as valuable insights for the knowledgeable. They are helpful additions 
to the library of those concerned with Japanese business. 

GEORGE YAMAOKA* 

• Senior partner in the firm of Hill, Betts, Yamaoka, Freehill & Longcope, New \'01k, 

New York, and Tokyo, Japan. 
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