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I REPORT THE COURT IN THE CASE OF UNITED STATES v. BINGHAMTON

CONSTRUCTION CO. - NO. 65 ON THE DOCKET.

THE CASE IS BEFORE US ON CERTIORARI TO THE COURT OF CLAIMS.

THE QUESTION PRESENTED IS WHETHER THE SCHEDULE OF MINIMUM WAGE

RATES INCLUDED IN A GOVERNMENT CONSTRUCTION CONTRACT, AS RE

QUIRED BY THE DAVIS-BACON ACTJS A REPRESENTATION OR WARRANTY
1

AS TO THE PREVAILING WAGES IN THE CONTRACT AREA.

THE DAVIS-BACON ACT, PASSED IN 1931 AT A TIME WHEN UNEMPLOYMENT 

WAS WIDESPREAD AND WAGES WERE FALLING, PROVIDED THAT ON ALL 

GOVERNMENT CONTRACTS, WAGES PAID MUST NOT BE LESS THAN THE 

PREVAILING WAGE RATE IN THE COMMUNITY AS DETERMINED BY THE 

SECRETARY OF LABOR AND INCORPORATED IN THE CONTRACT.

IT WAS STRICTLY A MINIMUM WAGE LAW ON GOVERNMENT CONTRACTS 

INTENDED FOR THE BENEFIT OF THE WORKERS, AND NOT AS A GUARANTEE 

OF LABOR COSTS FOR THE CONTRACTOR.

IN THIS CASE, THE RESPONDENT, BINGHAMTON CONSTRUCTION COMPANY, 

WAS THE SUCCESSFUL BIDDER FOR A GOVERNMENT FLOOD CONTROL 

CONTRACT AT ELMIRA, NEW YORK.
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■■^PRELIMINARY TO THE INJHTATION FOR BIDS, THE SECRETARY OF 

EbOR SUBMITTED A SCHEDULE OF MINIMUM WAGES FOR THE PROJECT.
a pv

BEFORE THE BIDS WERE CALLEI^AND, OF COURSE, BEFORE RESPONDENT

FIGURED HIS WAGE,COSTS, THE LOCAL WAGE SCHEDULE FOR CARPENTERS

THE CALL FOR BIDS PROVIDED, AMONG OTHER THINGS,

THAT BIDDERS MUST INDEPENDENTLY INVESTIGATE THE AVAILABILITY

OF LABOR.

THE RESPONDENT FIGURED HIS WAGE COSTS IN ACCORDANCE WITH THE

MINIMUM SCHEDULE SUBMITTED BY THE SECRETARY OF LABOR AND NOT

ACCORDING TO THE HIGHER RATE IN EXISTENCE AT THAT TIME.
< ’f

HE WAS OBLIGED TO PAY THE HIGHER RATE, AND SUED THE GOVERNMENT 

IN THE COURT OF CLAIMS^irU r*<X**«/ v

THE COURT OF CLAIMS FOUND THAT THE SECRETARY OF LABOR DID

THE RATES HAD CHANGED AND THAT THE RESPONDENT COULD

BY DILIGENCE, HAVE KNOWN

f

NEVERTHELESS, IT AWARDED DAMAGES TO RESPONDENT
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SUPREME COURT OF THE UNITED STATES

[March 8, 1954.]
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Mr. Chief Justice Warren delivered the opinion of 
the Court.

of Certio- 
the United 
Court of

No. 65.—October Term, 1953

On Writ 
rari to 
States 
Claims

This case is before us on writ of certiorari to the Court 
of Claims. The question presented is whether the sched
ule of minimum wage rates included in a Government 
construction contract, as required by the Davis-Bacon 
Act,1 is a representation or warranty as to the prevailing 
wage rates in the contract area. We hold that it is not.

The Davis-Bacon Act requires that the wages of work
men on a Government construction project shall be “not 
less” than the “minimum wages” specified in a schedule 
furnished by the Secretary of Labor. The schedule “shall 
be based upon the wages that will be determined by the 
Secretary of Labor to be prevailing” for corresponding 
work on similar projects in the area.2 The Act also pro-

1 Act of March 3, 1931, c. 411, § 1, 46 Stat. 1494, as amended by 
the Act of August 30, 1935, c. 825, 49 Stat. 1011, 40 U. S. C. 
§§ 276a-276a-5.

2 49 Stat. 1011, 40 U. S. C. § 276a:
“. . . That the advertised specifications for every contract in excess 
of $2,000, to which the United States or the District of Columbia is 
a party, for construction, ... of public buildings or public works of 
the United States . . . which requires or involves the employment 
of mechanics and/or laborers shall contain a provision stating the 
minimum wages to be paid various classes of laborers and mechanics

The United States, Petitioner,
v.

Binghamton Construction Co., Inc.



2 U. S. v. BINGHAMTON CONSTRUCTION CO. 

vides for penalties, including termination of the contract, 
if it is found that the contractor is paying less than the 
schedule rate.8

which shall be based upon the wages that will be determined by the 
Secretary of Labor to be prevailing for the corresponding classes of 
laborers and mechanics employed on projects of a character similar to 
the contract work in the city, town, village, or other civil subdivision of 
the State in which the work is to be performed . . . ; and every con
tract based upon these specifications shall contain a stipulation that 
the contractor or his subcontractor shall pay all mechanics and labor
ers employed directly upon the site of the work ... the full amounts 
accrued at time of payment, computed at wage rates not less than 
those stated in the advertised specifications. . . .*’

8 49 Stat. 1011, 40 U. S. C. § 276a-l.
4 The invitation provided in part:

“Investigation of Conditions.—Bidders are expected to visit the 
locality of the work and to make their own estimates of the facilities 
needed, the difficulties attending the execution of the proposed con
tract, including local conditions, availability of labor, uncertainties of 
weather, and other contingencies. In no case will the Government 
assume any responsibility whatever for any interpretation, deduction, 
or conclusion drawn from the examination of the site. . . . Failure 
to acquaint himself with all available information concerning these 
conditions will not relieve the successful bidder of responsibility for 
estimating the difficulties and costs of successfully performing the 
complete work/*

8 The specifications contained the following provision:
“1-31. Wage and Labor Provisions, (a) The Secretary of Labor 

has determined the minimum wage rates applicable in the locality 
for the labor classifications anticipated to be used on the work. In 
accordance with Article 17 of the contract, employees at the site shall 
be paid not less than these wages as listed below:

“Designation Wage rate—hourly
Carpenters, journeymen............................. $1.00

Laborers, unskilled........................................................... 0.50
Laborers, concrete puddlers............................................ 0.50”

8 Article 17 of the contract reads as follows:
“(a) The contractor or his subcontractor shall pay all mechanics 

and laborers employed directly upon the site of the work ... the 
full amounts accrued at time of payment, computed at wage rates 
not less than those stated in the specifications. . . .

“(b) In the event it is found by the contracting officer that any 
laborer or mechanic employed by the contractor or any subcontractor 
directly on the site of the work covered by the contract has been 
or is being paid a rate of wages less than the rate of wages required 
by the contract to be paid as aforesaid, the Government may, by 
written notice to the contractor, terminate his right to proceed with 
the work or such part of the work as to which there has been a failure 
to pay said required wages and prosecute the work to completion by 
contract or otherwise, and the contractor and his sureties shall be 
liable to the Government for any excess costa occasioned the Gov
ernment thereby.*’

The respondent, a construction company, was the suc
cessful bidder for a Government flood control project on 
the Chemung River at Elmira, New York. On January 
31, 1941, at the request of the Corps of Engineers, the 
Secretary of Labor submitted a schedule of minimum 
wages for the project. This schedule set the minimum 
hourly wage rate at $1.00 for carpenters and $.50 for 
laborers. On March 29, 1941, the Corps of Engineers 
issued an invitation for bids.* 4 * Pursuant to the Davis- 
Bacon Act, supra, the Secretary’s wage schedule was in
cluded in the contract specifications furnished to respond-

U. S. v. BINGHAMTON CONSTRUCTION CO. 3 

ent, prior to the computation of its bid.8 On May 14, 
1941, respondent’s bid of $232,669.30 was accepted and 
a written contract was executed, incorporating the spec
ifications and subject only to formal approval by the 
Government. The contract provided that respondent 
was to pay wages “not less than those stated in the spec
ifications . . for breach of this provision, the Gov
ernment was authorized to terminate the contract.8 On 
June 3, 1941, the contract was formally approved; and



U. S. V. BINGHAMTON CONSTRUCTION CO

tion as well as other relief. The court specifically found 
that an investigation by respondent would have revealed 
that the prevailing rates were higher than the rates speci
fied in the schedule.8 Nevertheless, it allowed respondent 
a recovery of $7,363.22, consisting . of the difference 
between the rates specified in the contract schedule 
($1.00 for carpenters and $.50 for laborers) and the rates 
specified in the Secretary of Labor’s later determination 
for the Federal Works Agency ($1.125 for carpenters and 
$.55 for laborers).® The court held that the contract 
schedule misrepresented—although inadvertently—the 
prevailing wage rate in the Elmira area, since, prior to the 
invitation to bid, the Secretary of Labor had made a 
higher determination and the contracting officer could 
have ascertained that fact. Respondent, the court held, 
was entitled to rely on the schedule “as the Secretary’s 
latest determination—as a representation of the wages 
it would have to pay when the work was to be done.” ’• 
We granted review11 because of the obvious importance

4 U. S. v. BINGHAMTON CONSTRUCTION CO. 

on June 5, 1941, respondent received notice to proceed 
with the work.

On October 22, 1940, the local carpenters’ union had 
notified the contracting officer that the hourly wage scale 
for carpenters would be increased from $1.00 to $1.125 as 
of January 1, 1941. On March 4, 1941, some three 
weeks prior to the invitation for bids on the project in
volved here, the Secretary of Labor had furnished another 
Government agency, the Federal Works Agency, a sched
ule of minimum wages for inclusion in the specifications 
for a federal housing, project in Elmira. This schedule 
set the minimum hourly wage rate at $1.125 for carpen
ters and $.55 for laborers. On April 1, 1941, the union 
hourly rate for laborers was increased from $.55 to $.625.

In the performance of the contract, respondent paid 
the union rates then in effect—$1.125 for carpenters and 
$.625 for laborers. On June 16, 1941, respondent pro
tested to the contracting officer that it was unable to 
obtain workmen at the rates specified in the contract 
schedule and demanded an adjustment of compensation, 
on the theory that the schedule was an affirmative repre
sentation as to the prevailing wage rates in the area and 
that respondent was entitled to rely on this representa
tion in the computation of its bid. The contracting 
officer denied relief and the Chief of Engineers dismissed 
respondent’s appeal.’

Respondent thereupon brought this aotion in the Court 
of Claims, seeking damages for the alleged misrepresenta-

as to the actual wage scales that would be in effect. The alleged 
increased costs did not result from your contract obligation but from 
economic conditions which are ordinary contingencies contemplated 
under the terms of the contract."

•123 Ct. Cl. 804, 810-811:
"If plaintiff’s president had investigated wage rates, he could have 

ascertained that the prevailing rate for carpenters was $1.125 per 
hour, and that the prevailing rate for unskilled labor was $.55 per 
hour, with an advance to $.625 per hour, effective os of April 1, 1941. 
Also, before inviting bids on this project, the District Engineer could 
have ascertained that the Secretary of Labor had made a new deter
mination of the prevailing wage rates for Elmira on March 4, 1941,"

•On all other claims of respondent, the Court of Claims denied 
recovery. That part of the court's judgment is the subject of re
spondent's petition for writ of certiorari in No. 78, this Term.

10 123 Ct. Cl. 804, 836-837, relying on Albert A Harrison, Inc. v. 
United States, 107 Ct. Cl. 292, 308-309, cert, denied, 331 U. 8. 810.

*» 346 U. S. 809.

’ The Chief of Engineers advised respondent: “There is no authority 
in law for this office to question the correctness of any determination 
made by the Secretary of Labor pursuant to the provisions of the 
above cited act [the Davis-Bocon Act].” Later, in refusing to recon
sider respondent’s appeal, the Chief of Engineers stated: ", . . The 
contract by Article 17 and by paragraph 1-31 of the specifications 
provides that wages not less than those specified shall be paid, The 
contract makes no representation as to the availability of labor nor
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of the decision in the administration of the Davis-Bacon 
Act.

The Act itself confers no litigable rights on a bidder 
for a Government construction contract.12 * 14 The language 
of the Act and its legislative history plainly show that 
it was not enacted to benefit contractors, but rather to 
protect their employees from substandard earnings by 
fixing a floor under wages on Government projects.” 
Congress sought to accomplish this result by directing 
the Secretary of Labor to determine, on the basis of pre
vailing rates in the locality, the appropriate minimum 
wages for each project. The correctness of the Secre
tary’s determination is not open to attack on judicial re
view.”

12 Compare 49 Stat. 1011, 40 U. S. C. §276a-2 (b), conferring a 
right of action on employees to recover from the contractor the 
amount due the employees under the minimum wage schedule.

12 United States v. Morley Const. Co., 98 F. 2d 781, 788, cert, 
denied, 305 U. S. 651; Gillioz v. Webb, 99 F. 2d 585; Winn-Senter 
Const. Co. v. United States, 110 Ct. Cl. 34, 61; cf. Perkins v. Lukens 
Steel Co., 310 U. S. 113, 128; Endicott Johnson Corp. v. Perkins, 317 
U. S. 501, 507. See also H. R. Rep. No. 1756, 74th Cong., 1st Sess.; 
S. Rep. No. 1155, 74th Cong., 1st Sess.; S. Rep. No. 1445, 71st Cong., 
3d Sess.

14 Alliance Const. Co. v. United States, 79 Ct. Cl. 730. Cf., con
cerning the related Walsh-Healey Public Contracts Act, Perkins v.
Lukens Steel Co., 310 U. S. 113, and Endicott Johnson Corp. v.
Perkins, 317 U. S. 501.

18 See note 6, supra.

The Court of Claims nevertheless awarded respondent 
damages on the ground that the Government, through the 
Corps of Engineers, had falsely represented the prevailing 
rates in the Elmira area. The short answer to this is that 
the Government made no such representation. Neither 
the contract nor the specifications refers to “prevailing” 
rates. The contract speaks only of “wage rates not less 
than those stated in the specifications.” 15 * * 18 The specifica-

U. S. v. BINGHAMTON CONSTRUCTION CO. 7 

tions in turn speak only of “minimum wage rates applica
ble in the locality.” 19 The only reference to “prevailing” 
rates appears in the statute itself, which provides that the 
minimum wage rates are to be “based upon . . . the 
wages . . . determined by the Secretary of Labor to be 
prevailing.” But this provision in the Act cannot convert 
the contractor’s obligation to pay not less than the mini
mum into a Government representation that the contrac
tor will not have to pay more. On its face, the Act is a 
minimum wage law designed for the benefit of construc
tion workers. The Act does not authorize or contemplate 
any assurance to a successful bidder that the specified 
minima will in fact be the prevailing rates. Indeed, its 
requirement that the contractor pay “not less” than the 
specified minima presupposes the possibility that the con
tractor may have to pay higher rates. Under these cir
cumstances, even assuming a representation by the Gov
ernment as to the prevailing rate, respondent’s reliance on 
the representation in computing its bid cannot be said 
to have been justified.

The Government further contends that the Secretary 
of Labor was justified in fixing different minimum rates 
for the housing and flood control projects according to 
the degree of skill required by each project, and that 
respondent is estopped to claim misrepresentation be
cause of its failure to make an investigation of labor 
costs before submitting its bid. Because of our disposi
tion of the case, we find it unnecessary to reach these 
issues. The portion of the judgment appealed from by 
the Government is

Reversed.

10 See note 5, supra.
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This case is before us on writ of certiorari to the Court 
of Claims. The question presented is whether the sched
ule of minimum wage rates included in a Government 
construction contract, as required by the Davis-Bacon 
Act,1 is a representation or warranty as to the prevailing 
wage rates in the contract area. We hold that it is not.

1 Act of March 3, 1931, c. 411, § 1, 46 Stat. 1494, as amended by 
the Act of August 30, 1935, c. 825, 49 Stat. 1011, 40 U. S. C. 
§§ 276a-276a-5.

2 49 Stat. 1011, 40 U. S. C. § 276a:
“. . . That the advertised specifications for every contract in excess 
of $2,000, to which the United States or the District of Columbia is 
a party, for construction, ... of public buildings or public works of 
the United States . . . which requires or involves the employment 
of mechanics and/or laborers shall contain a provision stating the 
minimum wages to be paid various classes of laborers and mechanics

The Davis-Bacon Act requires that the wages of work
men on a Government construction project shall be “not 
less” than the “minimum wages” specified in a schedule 
furnished by the Secretary of Labor. The schedule “shall 
be based upon the wages that will be determined by the 
Secretary of Labor to be prevailing’’ for corresponding 
work on similar projects in the area.1 2 The Act also pro-
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2 U. S. v. BINGHAMTON CONSTRUCTION CO.

vides for penalties, including termination of the contract, 
if it is found that the contractor is paying less than the 
schedule rate.3

The respondent, a construction company, was the suc
cessful bidder for a Government flood control project on 
the Chemung River at Elmira, New York. On January 
31, 1941, at the request of the Corps of Engineers, the 
Secretary of Labor submitted a schedule of minimum 
wages for the project. This schedule set the minimum 
hourly wage rate at $1.00 for carpenters and $.50 for 
laborers. On March 29, 1941, the Corps of Engineers 
issued an invitation for bids.4 Pursuant to the Davis- 
Bacon Act, supra, the Secretary’s wage schedule was in
cluded in the contract specifications furnished to respond-

which shall be based upon the wages that will be determined by the 
Secretary of Labor to be prevailing for the corresponding classes of 
laborers and mechanics employed on projects of a character similar to 
the contract work in the city, town, village, or other civil subdivision of 
the State in which the work is to be performed . . . ; and every con
tract based upon these specifications shall contain a stipulation that 
the contractor or his subcontractor shall pay all mechanics and labor
ers employed directly upon the site of the work . . . the full amounts 
accrued at time of payment, computed at wage rates not less than 
those stated in the advertised specifications. . . .”

3 49 Stat. 1011, 40 U. S. C. § 276a-l.
4 The invitation provided in part:

11 Investigation of Conditions.—Bidders arc expected to visit the 
locality of the work and to make their own estimates of the facilities 
needed, the difficulties attending the execution of the proposed con
tract, including local conditions, availability of labor, uncertainties of 
weather, and other contingencies. In no case will the Government 
assume any responsibility whatever for any interpretation, deduction, 
or conclusion drawn from the examination of the site. . . . Failure 
to acquaint himself with all available information concerning these 
conditions will not relieve the successful bidder of responsibility for 
estimating the difficulties and costs of successfully performing the 
complete work.”

Reproduced From the Collections of the Manuscript Division, Library of Coneress
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4 U. S. v. BINGHAMTON CONSTRUCTION CO.

on June 5, 1941, respondent received notice to proceed 
with the work.

On October 22, 1940, the local carpenters’ union had 
notified the contracting officer that the hourly wage scale 
for carpenters would be increased from $1.00 to $1.125 as 
of January 1, 1941. On March 4, 1941, some three 
weeks prior to the invitation for bids on the project in
volved here, the Secretary of Labor had furnished another 
Government agency, the Federal Works Agency, a sched
ule of minimum wages for inclusion in the specifications 
for a federal housing project in Elmira. This schedule 
set the minimum hourly wage rate at $1.125 for carpen
ters and $.55 for laborers. On April 1, 1941, the union 
hourly rate for laborers was increased from $.55 to $.625.

In the performance of the contract, respondent paid 
the union rates then in effect—$1.125 for carpenters and 
$.625 for laborers. On June 16, 1941, respondent pro
tested to the contracting officer that it was unable to 
obtain workmen at the rates specified in the contract 
schedule and demanded an adjustment of compensation, 
on the theory that the schedule was an affirmative repre
sentation as to the prevailing wage rates in the area and 
that respondent was entitled to rely on this representa
tion in the computation of its bid. The contracting 
officer denied relief and the Chief of Engineers dismissed 
respondent’s appeal.7

7 The Chief of Engineers advised respondent: ‘‘There is no authority 
in law for this office to question the correctness of any determination 
made by the Secretary of Labor pursuant to the provisions of the 
above cited act [the Davis-Bacon Act].’’ Later, in refusing to recon
sider respondents appeal, the Chief of Engineers stated: . The
contract by Article 17 and by paragraph 1-31 of the specifications 
provides that wages not less than those specified shall be paid. The 
contract makes no representation as to the availability of labor nor 

Respondent thereupon brought this action in the Court 
of Claims, seeking damages for the alleged misrepresenta-

Reproduced From the Collections of the Manuscript Division, Library of Congress



r*« 65

U. S. V. BINGHAMTON CONSTRUCTION CO. 5 

tion as well as other relief. The court specifically found 
that an investigation by respondent would have revealed 
that the prevailing rates were higher than the rates speci
fied in the schedule.8 * Nevertheless, it allowed respondent 
a recovery of $7,363.22, consisting of the difference 
between the rates specified in the contract schedule 
($1.00 for carpenters and $.50 for laborers) and the rates 
specified in the Secretary of Labor’s later determination 
for the Federal Works Agency ($1,125 for carpenters and 
$.55 for laborers)." The court held that the contract 
schedule misrepresented—although inadvertently—the 
prevailing wage rate in the Elmira area, since, prior to the 
invitation to bid, the Secretary of Labor had made a 
higher determination and the contracting officer could 
have ascertained that fact. Respondent, the court held, 
was entitled to rely on the schedule “as the Secretary’s 
latest determination—as a representation of the wages 
it would have to pay when the work was to be done.’’10 11 
We granted review 11 because of the obvious importance

as to the actual wage scales that would be in effect. The alleged 
increased costs did not result from your contract obligation but from 
economic conditions which are ordinary contingencies contemplated 
under the terms of the contract.”

8 123 Ct. CI. 804, 810-811:
“If plaintiff’s president had investigated wage rates, he could have 

ascertained that the prevailing rate for carpenters was $1,125 per 
hour, and that the prevailing rate for unskilled labor was $.55 per 
hour, with an advance to $.625 per hour, effective as of April 1, 1941. 
Also, before inviting bids on this project, the District Engineer could 
have ascertained that the Secretary of Labor had made a new deter
mination of the prevailing wage rates for Elmira on March 4, 1941.”

0 On all other claims of respondent, the Court of Claims denied 
recovery. That part of the court’s judgment i< the subject of re
spondent’s petition for writ of certiorari in No. 78, this Term.

10 123 Ct. Cl. 804, 836-837, relying on Albert A Harrison. Inc. v. 
United States, 107 Ct. Cl. 292, 308-309, cert, denied, 331 U. S. 810.

11 346 U. S. SOO.

t
i

t
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Reversed.

10 See note 5, supra.
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tions in turn speak only of “minimum wage rates applica
ble in the locality." The only reference to “prevailing-’ 
rates appears in the statute itself, which provides that the 
minimum wage rates are to be “based upon . . . the 
wages . . . determined by the Secretary of Labor to be 
prevailing.” But this provision in the Act cannot convert 
the contractor's obligation to pay not less than the mini
mum into a Government representation that the contrac
tor will not have to pay more. On its face, the Act is a 
minimum wage law designed for the benefit of construc
tion workers. The Act does not authorize or contemplate 
any assurance to a successful bidder that the specified 
minima will in fact be the prevailing rates. Indeed, its 
requirement that the contractor pay “not less" than the 
specified minima presupposes the possibility that the con
tractor may have to pay higher rates. Under these cir
cumstances, even assuming a representation by the Gov
ernment as to the prevailing rate, respondent's reliance on 
the representation in computing its bid cannot be said 
to have been justified.

The Government further contends that the Secretary 
of Labor was justified in fixing different minimum rates 
for the housing and flood control projects according to 
the degree of skill required by each project, and that 
respondent is estopped to claim misrepresentation be
cause of its failure to make an investigation of labor 
costs before submitting its bid. Because of our disposi
tion of the case, we find it unnecessary to reach these 
issues. The portion of the judgment appealed from by 
the Government is

I
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Mr. Chief Justice Warren delivered the opinion of 
the Court.

This case is before us on writ of certiorari to the Court 
of Claims. The question presented is whether the sched
ule of minimum wage rates included in a Government 
construction contract, as required by the Davis-Bacon 
Act,1 is a representation or warranty as to the prevailing 
wage rates in the contract area. We hold that it is not.

1 Act of March 3, 1931, c. 411, § 1, 46 Stat. 1494, as amended by 
the Act of August 30, 1935, c. S25, 49 Stat. 1011, 40 U. S. C. 
§§ 276a-276a-5.

249 Stat. 1011, 40 U. S. C. § 276a:
". . . That the advertised specifications for every contract in excess 
of $2,000, to which the United States or the District of Columbia is 
a party, for construction, ... of public buildings or public works of 
the United States . . . which requires or involves the employment 
of mechanics and/or laborers shall contain a provision stating the 
minimum wages to be paid various classes of laborers and mechanics

The Davis-Bacon Act requires that the wages of work- 
men on a Government construction project shall be “not 
less” than the “minimum wages” specified in a schedule 
furnished by the Secretary of Labor. The schedule “shall 
be based upon the wages that will be determined by the 
Secretary of Labor to be prevailing” for corresponding 
work on similar projects in the area.1 2 The Act also pro-
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schedule rate.3
as the suc-

This schedule set the minimum

laborers.

es of

vides for penalties, including termination of the contract,
if it is found that the contractor is paying less than the

The respondent, a construction company, w 
cessful bidder for a Government flood control project on 
the Chemung River at Elmira, New York. On January 
31, 1941, at the request of the Corps of Engineers, the
Secretary of Labor submitted a schedule of minimum 
wages for the project.
hourly wage rate at $1.00 for carpenters and $.50 for

On March 29, 1941, the Corps of Engineers
issued an invitation for bids.4 Pursuant to the Davis-
Bacon Act, supra, the Secretary’s wage schedule was in
cluded m the contract specifications furnished to respond-

which shall be based upon the wages that will be determined by the
Secretary of Labor to be prevailing for the corresponding cla 
lalxirers and mechanics employed on projects of a character similar to
the contract work in the citv, town, village, or other civil subdivision of 
the State in which the work is to be performed ... ; and every con
tract based upon these specifications shall contain a stipulation that 
the contractor or his subcontractor shall pay all mechanics and labor
ers employed directly upon the site of the work . . . the full amounts 
accrued at time of payment, computed at wage rates not less than 
those stated in the advertised specifications. . . .”

3 49 Stat. 1011, 40 U. S. C. § 276a-l.
4 The invitation provided in part :

“Investigation of Conditions.—Bidders are expected to visit the 
locality of the work and to make their own estimates of the facilities 
needed, the difficulties attending the execution of the proposed con
tract, including local conditions, availability of labor, uncertainties of 
weather, and other contingencies. In no case will the Government 
assume any responsibility whatever for any interpretation, deduction, 
or conclusion drawn from the examination of the site. . . . Failure 
to acquaint himself with all available information concerning these 
conditions will not relieve the successful bidder of responsibility for 
estimating the difficulties and costs of successfully performing the 
complete work.”
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mechanics

provision :
a) The Secretary of Labor 
s applicable in the locality
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ent, prior to the computation of its bid.3 On May 14, 
1941, respondent’s bid of $232,669.30 was accepted and 
a written contract was executed, incorporating the spec
ifications and subject only to formal approval by the 
Government. The contract provided that respondent 
was to pay wages “not less than those stated in the spec
ifications . . for breach of this provision, the Gov
ernment was authorized to terminate the contract.® On 
June 3, 1941, the contract was formally approved; aiul

. $1.00

5 The specifications contained the fo
“1-31. IVaffe and Labor Provisions.

has determined the minimum wage ra
for the labor classifications anticipated to be used on the work. In 
accordance with Article 17 of the contract, employees at the site shall 
be paid not less than these wages as listed below:

neynien..........

Laborers
Laborers, concrete puddlers...........................................

UM£Article 17 of the contract reads as follows:
“J5) The contractor or his subcontractor shall pay all 

and laborers employed directly upon the site of the work . . . the 
full amounts accrued at time of payment, computed at wage rates 
not less than those stated in the specifications. . . .

In the event it is found by the contracting officer that any 
laboWr or mechanic employed by the contractor or any subcontractor 
directly on the site of the work covered by the contract has been 
or is being paid a rate of wages less than the rate of wages required 
by the contract to be paid as aforesaid, the Government may, by 
written notice to the contractor, terminate his right to proceed with 
the work or such part of the work as to which there has been a failure 
to pay said required wages and prosecute the work to completion by 
contract or otherwise, and the contractor and his sureties shall be 
liable to the Government for any excess costs occasioned the Gov
ernment thereby. ”
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on June 5, 1941, respondent received notice to proceed 
with the work.

On October 22, 1940, the local carpenters’ union had 
notified the contracting officer that the hourly wagjyjcale 
for carpenters would be increased from $1.00 tofltgylR' 
of January 1, 1941. On March 4, 1941, some three 
weeks prior to the invitation for bids on the project in
volved here, the Secretary of Labor had furnished another 
Government agency, the Federal Works Agency, a sched
ule of minimum wages for inclusion in the specifications 
for a federal housing project in Elmira. This schedule 
set the minimum hourly wage rate at $1,125 for carpen
ters and $.55 for laborers. On April 1, 1941, the union 
hourly rate for laborers was increased from $.55 to $.625.

In the performance of the contract, respondent paid 
the union rates then in effect—$1,125 for carpenters and 
$.625 for laborers. On June 16, 1941, respondent pro
tested to the contracting officer that it was unable to 
obtain workmen at the rates specified in the contract 
schedule and demanded an adjustment of compensation, 
on the theory that the schedule was an affirmative repre
sentation as to the prevailing wage rates in the area and 
that respondent was entitled to rely on this representa
tion in the computation of its bid. The contracting 
officer denied relief and the Chief of Engineers dismissed 
respondent's appeal.7

Respondent thereupon brought this action in the Court 
of Claims, seeking damages for the alleged misrepresenta-

’ The Chief of Engineers advised respondent: '‘There is no authority 
in law for this office to question the correctness of any determination 
made by the Secretary of Labor pursuant to the provisions of the 
alx>ve cited act [the Davis-Bacon Act].” Later, in refusing to recon
sider respondent’s appeal, the Chief of Engineers stated: “. . . The 
contract by Article 17 and by paragraph 1-31 of the specifications 
provides that wages not less than those .specified shall be paid. The 
contract makes no representation as to the availability of labor nor
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tion as well as other relief. The court specifically found 
that an investigation by respondent would have revealed 
that the prevailing rates were higher than the rates speci
fied in the schedule.* 8 * Nevertheless, it allowed respondent 
a recovery of $7,363.22, consisting of the difference 
between the rates specified in the contract schedule 
($1.00 for carpenters and $.50 for laborers) and the rates 
specified in the Secretary of Labor's later determination 
for the Federal Works Agency ($1,125 for carpenters and 
$.55 for laborers).® The court held that the contract 
schedule misrepresented—although inadvertently—the 
prevailing wage rate in the Elmira area, since, prior to the 
invitation to bid, the Secretary of Labor had made a 
higher determination and the contracting officer could 
have ascertained that fact. Respondent, the court held, 
was entitled to rely on the schedule “as the Secretary’s 
latestAdetermination—as a representation of the wages 
it would have to pay when the work was to be done.’’10 * 
We granted review 11 because of the obvious importance

as to the actual wage scales that would be in effect. The alleged 
increased costs did not result from your contract obligation but from 
economic conditions which are ordinary contingencies contemplated 
under the terms of the, contract.”

8 123 Ct. Cl. 804, ggj------
“If plaintiff’s president had investigated wage rates, he could have 

Trsceriained ihai rne prevailing ^vagcjfor carpenters was SI. 125 per 
hour, and that the prevailing rate for unskilled labor was $.55 per 
hour, with an advance to $.625 per hour, effective as of April 1, 1941. 
Also, before inviting bids on this project, the District Engineer could 
have ascertained that the Secretary of Labor had made a new deter
mination of the prevailing wage rates for Elmira on March 4, 1941.”

0 On all other claims of respondent, the Court of Claims denied 
recovery. That part of the court’s judgment is the subject of re
spondent’s petition for writ of certiorari in No. 78, this Term.

10 123 Ct. Cl. 804, 836-837, relying on Albert <Cr Harrison, Inc. v. 
United States, 107 Ct. Cl. 292, 308-309, cert, denied, 331 U. S. S10.

n 346 U. S. 809.
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of the decision in the administration of the Davis-Bacon 
Act.

The Act itself confers no litigable rights on a bidder 
for a Government construction contract.12 The language 
of the Act and its legislative history plainly show that 
it was not enacted to benefit contractors, but rather to 
protect their employees from substandard earnings by 
fixing a floor under wages on Government projects.” 
Congress sought to accomplish this result by directing 
the Secretary of Labor to determine, on the basis of pre
vailing rates in the locality, the appropriate minimum 
wages for each project. The correctness of the Secre
tary’s determination is not open to attack on judicial re
view.14

The Court of Claims nevertheless awarded respondent 
damages on the ground that the Government, through the 
Corps of Engineers, had falsely represented the prevailing 
rates in the Elmira area. The short answer to thisAgffj 

tfSwTOipis that the Government made no such representa- 
. tion. Neither the contract nor the specifications refers to 

“prevailing ’ rates._ The contract speaks only offtaHM*
^jllUlll Wgg|THWWih,lww^“wage rates not less than those

12 Compare 49 Stat. 1011, 40 U. S. C. §276a-2 (b), conferring a 
right of action on employees to recover from the contractor the 
amount due the employees under the minimum wage schedule.

1:1 United State« v. Morley Const. Co., 98 F. 2d 781, 788, cert, 
denied, 305 U. S. 651; Gillioz v. Webb, 99 F. 2d 585; Winn-Senter 
Const. Co. v. United States, 110 Ct. Cl. 34, 61; cf. Perkins v. Lukens 
Steel Co., 310 U. S. 113,12S; Endicott Johnson Corp. v. Perkins, 317 
U. S. 501, 507. See also II. R. Rep. No. 1756, 74th Cong., 1st Sess.; 
S. Rep. No. 1155, 74th Cong., 1st Sess.; S. Rep. No. 1445, 71st, Cong., 
3d Sess.

14 Alliance Const. Co. v. United States, 79 Ct. Cl. 730. Cf., con
cerning the related Walsh-Healey Public Contracts Act, Perkins v. 
Lukens Steel Co., 310 U. S. 
317 U.S.501.__ -

¿^Endicott Johnson Corp. v. Perkins

//5> ' J
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stated in the specifications.”13 The specifications in turn 
speak only of “minimum wage rates applicable in the lo
cality.” 1B The only reference to “prevailing” rates ap
pears in the statute itself, which provides that the mini
mum wage rates are to be “based upon ... the wages ... 
determined by the Secretary of Labor to be prevailing.”' 
But this provision in the Act cannot convert the contrac
tor’s obligation to pay not less than the minimum into a 
Government representation that the contractor will not 
have to pay more. On its face, the Act is a minimum 
wage law designed for the benefit of construction work
ers. The Act does not authorize or contemplate any as
surance to a successful bidder that the specified minima | 
will in fact be the prevailing rates. Indeed, its require- | 
ment that the contractor pay “not less” than the specified 1 
minima presupposes the possibility that the contractor j 
may have to pay higher rates. Under these circum- j
stances, even assuming a representation by the Govern
ment as to the prevailing rate, respondent’s reliance on
the representation in computing its bid cannot be said 
to have been justified.

The Government further contends that the Secretary 
of Labor was justified in fixing different minimum rates 
for the housing and flood control projects according to 
the degree of skill required by each project, and that 
respondent is estopped to claim misrepresentation be
cause of its failure to make an investigation of labor 
costs before submitting its bid. Because of our disposi
tion of the case, we find it unnecessary to reach these 
issues. The portion of the judgment appealed from by 
the Government is

Reversed.

15 See note 6, supra.
10 See note 5, supra.

From the Collection* of the Manuscript Division, Library of Congress
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Mil. Chief Justice Warren delivered the opinion of 
the Court.

This case is before us on writ of certiorari to the Court 
of Claims. The question presented is whether the sched
ule of minimum wage rates included in a Government 
construction contract, as required by the Davis-Bacon 
Act,1 is a representation or warranty as to the prevailing 
wage rates in the contract area. We hold that it is not.

’ Act of March 3, 1931, c. 411, § 1, 46 Stat. 1494, as amended by 
the Act of August 30, 1935, c. S25, 49 Stat. 1011, 40 U. S. C. 
§§ 276a-276a-5.

2 49 Stat. 1011, 40 U. S. C. § 276a:
“. . . That the advertised specifications for every contract in excess 
of .$2,000, to which the United States or the District of Columbia is 
a party, for construction, ... of public buildings or public works of 
the United States . . . which requires or involves the employment, 
of mechanics and/or laborers shall contain a provision stating the 
minimum wages to be paid various classes of laborers and mechanics

The Davis-Bacon Act requires that the wages of work
men on a Government construction project shall be “not 
less” than the “minimum wages” specified in a schedule 
furnished by the Secretary of Labor. The schedule “shall 
be based upon the wages that will be determined by the 
Secretary of Labor to be prevailing” for corresponding 
work on similar projects in the area.* 2 The Act also pro-

Reproduced From the Collections of the Manuscript Division, Library of Congress
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1 vides for penalties, including termination of the contract,
f if it is found that the contractor is paying less than the 

schedule rate.3
The respondent, a construction company, was the suc

cessful bidder for a Government flood control project on 
the Chemung River at Elmira, New York. On January 
31, 1941, at the request of the Corps of Engineers, the 
Secretary of Labor submitted a schedule of minimum 
wages for the project. This schedule set the minimum 
hourly wage rate at $1.00 for carpenters and $.50 for 
laborers. On March 29, 1941, the Corps of Engineers 
issued an invitation for bids.4 Pursuant to the Davis- 
Bacon Act, supra, the Secretary's wage schedule was in
cluded in the contract specifications furnished to respond-

which shall be ba<ed upon the wages that will be determined by the 
Secretary of Libor to be prevailing for the corresponding classes of 
laborers and mechanics employed on projects of a character similar to 
the contract work in the city, town, village, or other civil subdivision of 
the State in which the work is to be performed . . . ; and every con
tract based upon these specifications shall contain a stipulation that 
the contractor or his subcontractor shall pay all mechanics and labor
ers employed directly upon the site of the work . . . the full amounts 
accrued at time of payment, computed at wage rates not less-than 
those stated in the advertised specifications. . . .”

» 49 Stat. 1011, 40 U. S. C. § 276a-l.
4 The invitation provided in part:

“Investigation of Conditions.—Bidders are expected to visit the 
locality of the work and to make their own estimates of the facilities 
needed, the difficulties attending the execution of the proposed con
tract, including local conditions, availability of labor, uncertainties of 
weather, and other contingencies. In no case will the Government 
assume any responsibility whatever for any interpretation, deduction, 
or conclusion drawn from the examination of the site. . . . Failure 
to acquaint himself with all available information concerning the-e 
conditions will not relieve the successful bidder of responsibility for 
estimating the difficulties and costs of successfully performing the 
complete work.”

Reproduced From the Collections of the
Manuscript Division, Library of Congress
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ent, prior to the computation of its bid.' On May 14, 
1941, respondent's bid of $232,669.30 was accepted and 
a written contract was executed, incorporating the spec
ifications and subject only to formal approval by the 
Government. The contract provided that respondent 
was to pay wages “not less than those stated in the spec
ifications . . for breach of this provision, the Gov
ernment was authorized to terminate the contract.'1 On
June 3, 1941, the contract was formally approved; and

5 The specifications contained the following provision:
“1-31. Wage and Labor Provisions.— (a) The Secretary of Labor 

has determined the minimum wage rates applicable in the locality 
for the labor classifications anticipated to be used on the work. In 
accordance with Article 17 of the contract, employees at the site shall 
be paid not less than these wages as listed below:

“Designation 
iters, journeymen

Hr(7(7e rate, 
hourly

.. $1.00

t
Laborers, unskilled..............
Laborers, concrete puddlers

0.50
0.50”

0 Article 17 of the contract reads as follows:
“(a) The contractor or his subcontractor shall pay all mechanics 

and laborers employed directly upon the site of the work . . . the
of
a 1
the 
of 
mir.

full amounts accrued at time of payment, computed at wage rates 
not less than those stated in the specifications. . . .

“(b) In the event it is found by the contracting officer that any 
laborer or mechanic employed by the contractor or any subcontractor 
directly on the site of the work covered by the contract has been
or is being paid a rate of wages less than the rate of wages required 
by the contract to be paid as aforesaid, the Government may, by 
written notice to the contractor, terminate his right to proceed with 
the work or such part of the work as to which there has been a failure 
to pay said required wages and prosecute the work to completion by 
contract or otherwise, and the contractor and his sureties shall be 
liable to the Government for any excess costs occasioned the Gov
ernment thereby.”

Reproduced From the Collections of the Manuscript Division, Library of Concran



4 U. S. v. BINGHAMTON C ONSTRUCTION CO.

on June 5, 1941, respondent received notice to proceed 
with the work.

On October 22, 1940, the local carpenters’ union had 
notified the contracting officer that the hourly wage scale 
for carpenters would be increased from $1.00 to $1.25 as 
of January 1, 1941. On March 4, 1941, some three 
weeks prior to the invitation for bids on the project in
volved here, the Secretary of Labor had furnished another 
Government agency, the Federal Works Agency, a sched
ule of minimum wages for inclusion in the specifications 
for a federal housing project in Elmira. This schedule 
set the minimum hourly wage rate at $1,125 for carpen
ters and $.55 for laborers. On April 1, 1941, the union 
hourly rate for laborers was increased from $.55 to $.025.

In the performance of the contract, respondent paid 
the union rates then in effect—$1,125 for carpenters and 
$.025 for laborers. On June 10, 1941, respondent pro
tested to the contracting officer that it was unable to 
obtain workmen at the rates specified in the contract 
schedule and demanded an adjustment of compensation, 
on the theory that the schedule was an affirmative repre
sentation as to the prevailing wage rates in the area and 
that respondent was entitled to rely on this representa
tion in the computation of its bid. The contracting 
officer denied relief and the Chief of Engineers dismissed 
respondent's appeal.7

Respondent thereupon brought this action in the Court 
of Claims, seeking damages for the alleged misrepresenta-

7 The Chief of Engineers advised respondent : “There is no authority 
in law for this oflice to question the correctness of any determination 
made by the Secretary of Labor pursuant to the provisions of the 
alxive cited act [the Davis-Bacon Act |.” Later, in refusing to recon
sider respondent's appeal, the Chief of Engineers stated: . The
contract by Article 17 and by paragraph 1-31 of the specifications 
provides that wages not less than those specified shall be paid. The 
contract makes no representation as to the availability of labor nor

Reproduced From the Collection« of the Manuscript Division, Library of Congress
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tion as well as other relief. The court specifically found 
that an investigation by respondent would have revealed 
that the prevailing rates were higher than the rates speci
fied in the schedule.8 Nevertheless, it allowed respondent 
a recovery of $7,363.22, consisting of the difference 
between the rates specified in the contract schedule 
($1.00 for carpenters and $.50 for laborers) and the rates 
specified in the Secretary of Labor’s later determination 
for the Federal Works Agency ($1,125 for carpenters and 
$.55 for laborers).9 The court held that the contract 
schedule misrepresented—although inadvertently—the 
prevailing wage rate in the Elmira area, since, prior to the 
invitation to bid, the Secretary of Labor had made a 
higher determination and the contracting officer could 
have ascertained that fact. Respondent, the court held, 
was entitled to rely on the schedule “as the Secretary’s 
latest determination—as a representation of the wages 
it would have to pay when the work was to be done.” ” 
We granted review 11 because of the obvious importance

as to the actual wage scales that would be in effect. The alleged 
increased costs did not result from your contract obligation but from 
economic conditions which are ordinary contingencies contemplated 
under the terms of the contract.”

8123 Ct. Cl. 804, S10:
“If plaintiff’s president had investigated wage rates, he could have 

ascertained that the prevailing wage for carpenters was 81.125 per 
hour, and that the prevailing rate for unskilled labor was 8.55 per 
hour, with an advance to 8.625 per hour, effective as of April 1, 1941. 
Also, before inviting bids on this project, the District Engineer could 
have ascertained that the Secretary of Labor had made a new deter
mination of the prevailing wage rates for Elmira on March 4, 1941.°

9 On all other clajms of respondent, the Court of Claims denied 
recovery. That part of the court's judgment is the subject of re
spondent's petition for writ of certiorari in No. 78, this Term.

19 123 Ct. Cl. 804, S36-837, relying on Albert & Harrison, Inc. v. 
United States, 107 Ct. Cl. 292, 308-309, cert, denied, 331 U. S. 810.

11 346 U. S. 809.
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of the decision in the administration of the Davis-Bacon 
Act.

The Act itself confers no litigable rights on a bidder 
for a Government construction contract.’2 The language 
of the Act and its legislative history plainly show that 
it was not enacted to benefit contractors, but rather to 
protect their employees from substandard earnings by 
fixing a floor under wages on Government projects.12 13 
Congress sought to accomplish this result by directing 
the Secretary of Labor to determine, on the basis of pre
vailing rates in the locality, the appropriate minimum 
wages for each project. The correctness of the Secre
tary’s determination is not open to attack on judicial re
view.14

12Compare 49 Stat. 1011, 40 U. S. C. §276a-2 (b), conferring a 
right of action on employees to recover from the contractor the 
amount due the employees under the minimum wage schedule.

13 United States v. Morley Const. Co., 98 F. 2d 781, 7SS, cert, 
denied, 305 U. S. 651; Gilliozy. Webb, 99 F. 2d 585; Winn-Senter 
Const. Co. v. United States, 110 Ct. Cl. 34, 61; cf. Perkins v. Lukens 
Steel Co., 310 U. S. 113, 128; Endicott Johnson Corp. v. Perkins, 317 
U. S. 501, 507. See also H. R. Rep. No. 1756, 74th Cong., 1st Sess.; 
S. Rep. No. 1155, 74th Cong., 1st Sess.; S. Rep. No. 1445, 71st, Cong., 
3d Sess.

14 Alliance Const. Co. v. United States, 79 Ct. Cl. 730. Cf., con
cerning the related Walsh-Healey Public Contracts Act, Perkins v. 
Lukens Steel Co., 310 U. S. 113; Endicott Johnson Corp. v. Perkins, 
317 U. S. 501.

The Court of Claims nevertheless awarded respondent 
damages on the ground that the Government, through the 
Corps of Engineers, had falsely represented the prevailing 
rates in the Elmira area. The short answer to this con
tention is that the Government made no such representa
tion. Neither the contract nor the specifications refers to 
“prevailing” rates. The contract speaks only of “mini
mum wage rates” and “wage rates not less than those

the Collections of the Manuscript Division, Library of Congress
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stated in the specifications.” 15 The specifications in turn 
speak only of “minimum wage rates applicable in the lo
cality.” 18 The only reference to “prevailing” rates ap
pears in the statute itself, which provides that the mini
mum wage rates are to be “based upon .. . the wages . . . 
determined by the Secretary of Labor to be prevailing.” 
But this provision in the Act cannot convert the contrac
tor’s obligation to pay not less than the minimum into a 
Government representation that the contractor will not 
have to pay more. On its face, the Act is a minimum 
wage law designed for the benefit of construction work
ers. The Act does not authorize or contemplate any as
surance to a successful bidder that the specified minima 
will in fact be the prevailing rates. Indeed, its require
ment that the contractor pay “not less” than the specified 
minima presupposes the possibility that the contractor 
may have to pay higher rates. Under these circum
stances, even assuming a representation by the Govern
ment as to the prevailing rate, respondent's reliance on 
the representation in computing its bid cannot be said 
to have been justified.

The Government further contends that the Secretary 
of Labor was justified in fixing different minimum rates 
for the housing and flood control projects according to 
the degree of skill required by each project, and that 
respondent is estopped to claim misrepresentation be
cause of its failure to make an investigation of labor 
costs before submitting its bid. Because of our disposi
tion of the case, we find it unnecessary to reach these 
issues. The portion of the judgment appealed from by 
the Government is
Reversed.

15 See note 6, supra.
10 Sec note 5, supra.
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Mr. Chief Justice Warren delivered the opinion of 
the Court.

This case is before us on writ of certiorari to the Court 
of Claims. The question presented is whether the sched
ule of minimum wage rates included in a Government 
construction contract, as required by the Davis-Bacon 
Act,1 is a representation or warranty as to the prevailing 
wage rates in the contract area. We hold that it is not.

1 Act of March 3, 1931, c. 411, § 1, 46 Stat. 1494, as amended by 
the Act of August 30, 1935, c. S25, 49 Stat. 1011, 40 U. S. C. 
§§ 276a-276a-5.

2 49 Stat. 1011, 40 U. S. C. § 276a:
“. . . That the advertised specifications for every contract in excess 
of $2,000, to which the United States or the District of Columbia is 
a party, for construction, ... of public buildings or public works of 
the United States . . . which requires or involves the employment 
of mechanics and/or laborers shall contain a provision stating the 
minimum wages to be paid various classes of laborers and mechanics

The Davis-Bacon Act requires that the wages of work
men on a Government construction project shall be “not 
less” than the “minimum wages” specified in a schedule 
furnished by the Secretary of Labor. The schedule “shall 
be based upon the wages that will be determined by the 
Secretary of Labor to be prevailing” for corresponding 
work on similar projects in the area.1 2 The Act also pro-

Reproduced From the Collections of the Manuscript Division, Library of Congress
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vides for penalties, including termination of the contract, 
if it is found that the contractor is paying less than the 
schedule rate.* 3

which shall be based upon the wages that will be determined by the 
Secretary of Labor to be prevailing for the corresponding classes of 
laborers and mechanics employed on projects of a character similar to 
the contract work in the city, town, village, or other civil subdivision of 
the State in which the work is to be performed . . . ; and every con
tract based upon these specifications shall contain a stipulation that 
the contractor or his subcontractor shall pay all mechanics and labor
ers employed directly upon the site of the work . . . the full amounts 
accrued at time of payment, computed at wage rates not less than 
those stated in the advertised specifications. . . .”

3 49 Stat. 1011, 40 U. S. C. § 27Ga-l.
4 The invitation provided in part:

“Investigation oj Conditions.—Bidders are expected to visit the 
locality of the work and to make their own estimates of the facilities 
needed, the difficulties attending the execution of the proposed con
tract, including local conditions, availability of labor, uncertainties of 
weather, and other contingencies. In no case will the Government 
assume any responsibility whatever for any interpretation, deduction, 
or conclusion drawn from the examination of the site. . . . Failure 
to acquaint himself with all available information concerning these 
conditions will not relieve the successful bidder of responsibility for 
estimating the difficulties and costs of successfully performing the 
complete work.”

The respondent, a construction company, was the suc
cessful bidder for a Government flood control project on 
the Chemung River at Elmira, New York. On January 
31, 1941, at the request of the Corps of Engineers, the 
Secretary of Labor submitted a schedule of minimum 
wages for the project. This schedule set the minimum 
hourly wage rate at $1.00 for carpenters and $.50 for 
laborers. On March 29, 1941, the Corps of Engineers 
issued an invitation for bids.4 Pursuant to the Davis- 
Bacon Act, supra, the Secretary’s wage schedule was in
cluded in the contract specifications furnished to respond-
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ent, prior to the computation of its bid.5 On May 14, 
1941, respondent’s bid of $232,669.30 was accepted and 
a written contract was executed, incorporating the spec
ifications and subject only to formal approval by the 
Government. The contract provided that respondent 
was to pay wages “not less than those stated in the spec
ifications . . for breach of this provision, the Gov
ernment was authorized to terminate the contract.6 On 
June 3, 1941, the contract was formally approved; and

5 The specifications contained the following provision:
“1-31. IFage and Labor Provisions.—(a) The Secretary of Labor 

has determined the minimum wage rates applicable in the locality 
for the labor classifications anticipated to be used on the work. In 
accordance with Article 17 of the contract, employees at the site shall 
be paid not less than these wages as listed below:

Wage rate,
“Designation hourly

Carpenters, journeymen.................................................. $1.00

Laborers, unskilled......................................................... 0.50
Laborers, concrete puddlers.......................................... 0.50”

0 Article 17 of the contract reads as follows:
“(a) The contractor or his subcontractor shall pay all mechanics 

and laborers employed directly upon the site of the work ... the 
full amounts accrued at time of payment, computed at wage rates 
not less than those stated in the specifications. . . .

“(b) In the event it is found by the contracting officer that any 
laborer or mechanic employed by the contractor or any subcontractor 
directly on the site of the work covered by the contract has been 
or is being paid a rate of wages less than the rate of wages required 
by the contract to be paid as aforesaid, the Government may, by 
written notice to the contractor, terminate his right to proceed with 
the work or such part of the work as to which there has been a failure 
to pay said required wages and prosecute the work to completion by 
contract or otherwise, and the contractor and his sureties shall be 
liable to the Government for any excess costs occasioned the Gov
ernment thereby.”
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on June 5, 1941, respondent received fiomwwi Jhotice to 
proceed with the work. — ■

On October 22, 1940, the local carpenters’ union had 
notified the contracting officer that the hourly wage scale 
for carpenters would be increased from $1.00 to $1.25 as 
of January 1, 1941. On March 4, 1941, some three 
weeks prior to the invitation for bids on the project in
volved here, the Secretary of Labor had furnished another 
Government agency, the Federal Works Agency, a sched
ule of minimum wages for inclusion in the specifications 
for a federal housing project in Elmira. This schedule 
set the minimum hourly wage rate at $1,125 for carpen
ters and $.55 for laborers. On April 1, 1941, the union 
hourly rate for laborers was increased from $.55 to $.625.

In the performance of the contract, respondent paid 
the union rates then in effect—$1,125 for carpenters and 
$.625 for laborers. On June 16, 1941, respondent pro
tested to the contracting officer that it was unable to 
obtain workmen at the rates specified in the contract 
schedule and demanded an adjustment of compensation, 
on the theory that the schedule was an affirmative repre
sentation as to the prevailing wage rates in the area and 
that respondent was entitled to rely on this representa
tion in the computation of its bid. The contracting 
officer denied relief and the Chief of Engineers dismissed 
respondent’s appeal.7

7 The Chief of Engineers advised respondent : “There is no authority 
in law for this office to question the correctness of any determination 
made by the Secretary of Labor pursuant to the provisions of the 
above cited act [the Davis-Bacon Act].” Later, in refusing to recon
sider respondent's appeal, the Chief of Engineers stated: “. . . The 
contract by Article 17 and by paragraph 1-31 of the specifications 
provides that wages not less than those specified shall be paid. The 
contract makes no representation as to the availability of labor nor

Respondent thereupon brought this action in the Court 
of Claims, seeking damages for the alleged misrepresenta-
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tion as well as other relief. The court specifically found 
that an investigation by respondent would have revealed 
that the prevailing rates were higher than the rates speci
fied in the schedule.8 * Nevertheless, it allowed respondent 
a recovery of $7,363.22, consisting of the difference 
between the rates specified in the contract schedule 
($1.00 for carpenters and $.50 for laborers) and the rates 
specified in the Secretary of Labor’s later determination 
for the Federal Works Agency ($1,125 for carpenters and 
$.55 for laborers).0 The court held that the contract 
schedule misrepresented—although inadvertently—the 
prevailing wage rate in the Elmira area, since, prior to the 
invitation to bid, the Secretary of Labor had made a 
higher determination and the contracting officer could 
have ascertained that fact. Respondent, the court held, 
was entitled to rely on the schedule “as the Secretary’s 
latest determination—as a representation of the wages 
it would have to pay when the work was to be done.” 10 11 
We granted review 11 because of the obvious importance

as to the actual wage scales that would bo in effect. The alleged 
increased costs did not result from your contract obligation but from 
economic conditions which are ordinary contingencies contemplated 
under the terms of the contract.”

8 123 Ct. Cl. 804, 810:
“If plaintiff’s president had investigated wage rates, he could have 

ascertained that the prevailing wage for carpenters was 81.125 per 
hour, and that the prevailing rate for unskilled labor was 8.55 per 
hour, with an advance to 8.025 per hour, effective as of April 1, 1941. 
Also, before inviting bids on this project, the District Engineer could 
have ascertained that the Secretary of Labor had made a new deter
mination of the prevailing wage rates for Elmira on March 4, 1941.”

0 On all other claims of respondent, the Court of Claims denied 
recovery. That part of the court’s judgment is the subject of re

nt’s petition for writ of certiorari in No. 78, this Term.
SI) 836-837, relying on Albert <t Harrison, Inc. v. i.’n/Tel 

States, 107 Ct. Cl. 292, 308-309, cert, denied, 331 U. S. i
11 346 U. S. 809.

4
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of the decision in the administration of the Davis-Bacon 
Act.

The Act itself confers no litigable rights on a bidder 
for a Government construction contract.12 The language, 
of the Act and its legislative history plainly showàluiat 
it was not enacted to benefit contractors, but rather to 
protect their employees from substandard earnings by 
fixing a floor under wages on Government projects.11 
Congress sought to accomplish this result by directing 
the Secretary of Labor to determine, on the basis of pre
vailing rates in the locality, the appropriate minimum 
wages for each project. The correctness of the Secre
tary’s determination is not open to attack on judicial re
view.14 > 

iS/ft //"Vi is

/ess
«ÔJUAâMùtea

¿¿MtSkyH Oh

•7Ze.
dUtc;

£70i/Qt'h y

t

entirevertheless-seeks rvlief-'on the ground waT 
■the centiact^scheduWfalHcIy^epresettteS the prevailing. 

The short answer to this contention is 
that the Government made no such representation. 
Neither the contract nor the specifications refers to “pre
vailing” rates. The contract speaks only of “minimum 
wage rates” and “wage rates not less than those stated in 
the specifications.” 15 The specifications in turn speak

12 Compare 49 Stat. 1011, 40 U. S. C. §276a-2 (b), conferring a 
right of action on employees to recover from the contractor the 
amount due the employees under the minimum wage schedule.

13 United States v. Morley Const. Co., 98 F. 2d 781, 788, cert, 
denied, 305 U. S. 651; Gillioz v. Webb, 99 F. 2d 585; JFinn-Senter 
Const. Co. v. United States, 110 Ct. Cl. 34, 61; cf. Perkins v. Lukens 
Steel Co., 310 U. S. 113, 128; Endicott Johnson Corp. v. Perkins, 317 
U. S. 501, 507. See also II. R. Rep. No. 1756, 74th Cong., 1st Sess.; 
S. Rep. No. 1155, 74th Cong., 1st Sess.; S. Rep. No. 1445, 71st Cong., 
3d Sess.

14 Alliance Const. Co. v. United States, 79 Ct. Cl. 730. Cf., con
cerning the related Walsh-Healey Public Contracts Act, Perkins v. 
Lukens Steel Co., 310 U. S. 113; Endicott Johnson Corp. v. Perkins, 
317 U. S. 501.

10 See note 6, supra.
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e

specifications refers to “prevailing” rates. The contract 
speaks only of “minimum wage rates” and “wage rates, 
not less than those stated in the specifications.” '***' 
specifications in turn speak only of “minimum wage r 
applicable in the locality.” TKe"only reference to 
“prevailing” rates appears in the statute itself, which 
provides that the minimum wage rates are to be “based 
upon . . . the wages . . . determined by the Secretary 
of Labor to be prevailing.” But this provision in the 
Act cannot convert the contractor’s obligation to pay not 
less than the minimum into a Government representation 
that the contractor will not have to pay more. On its 
face, the Act is a minimum wage law designed for the 
benefit of construction workers. The Act does not au
thorize or contemplate any assurance to a successful 
bidder that the specified minima will in fact be the pre
vailing rates. Indeed, its requirement that the contrac
tor pay “not less” than the specified minima presupposes 
the possibility that the contractor may have to pay higher 
rates. Under these circumstances, even assuming a rep
resentation by the Government as to the prevailing rate, 
respondent’s reliance on the representation in computing 
its bid cannot be said to have been justified.

The Government further contends that the Secretary 
of Labor was justified in fixing different minimum rates 
for the housing and flood control projects according to 
the' degree of skill required by each project, and that 
respondent is estopped to claim misrepresentation be
cause of its failure to make an investigation of labor 
costs before submitting its bid. Because of our disposi
tion of the case, we find it unnecessary to reach these 
issues. The portion of the judgment appealed from by 
the Government is

/r

Reversed.

1 note 6, supra.
/(. note 5, supra.»

A
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[ 1

The schedule "shall

Labor to be prevailing" forby the Secretary of corresponding work

The Act alsoon similar projects provides for penal

contractor is paying less than

it is not.

the opinion of the Court.

On Writ of Certiorari to 
the United States 
Court of Claims.

3/in the area.

ties,(including termination of

The United States

) 
) 

Binghamton Construction Co., Inc. )

Mr. Chief Justice Warren delivered

This case is before us on writ of certiorari to the Court of

Claims. The question presented is whether the schedule of minimum 

wage rates included in a Government construction contract, as

1/ -
required by the Davis-Bacon Act, is a representation or warranty 

as to the prevailing wage rates in the contract area. We hold that

The Davis—Bacon Act requires that the wages of workmen on a

Government construction project shall be “not less” than the "minlmun 

wages" specified in a schedule furnished by the Secretary of Labor

be based upon the wages that will be determined

contract, if it is found that the

schedule rate



2

The respondent, a construction company, was the successful

bidder for a Government flood control project on the Chemung River

at Elmira, New Tork. On January 31> I9I4I, at the request of the

Corps of Engineers, the Secretary of Labor subnitted a schedule of

minimum wages for the project. This schedule set the minimum hourly

wage rate at $1.00 for carpenters and $.5>0 for laborers. On March

¥
29, 19U1, the Corps of Engineers issued an invitation for bids.

Pursuant to the Davis-Bacon Act, supra, the Secretary’s wage

schedule was Included in the contract specifications furnished to

respondent, prior to the computation of its bid. ( On May 1U, 19hl,

respondent’s bid of $232,669.30 was accepted and a written contract

was executed, incorporating the specifications and subject only to

formal approval by the Government. The contract provided that

respondent was to pay wages "not less than those stated in the speci—

fications..."j for breach of this provision, the Government was

¥
authorized to terminate the contract* On June the contract

wa® formally approved) and on June 5, 19U1, respondent received

formal notice to proceed with the work.

On October 22, 19U0, the local carpenters’ union had notified 

the contracting officer that the hourly wage scale for carpenters



would be increased from $1.00 to $1.12$ as of January 1, 19U1. On

March U, 19U1, some three weeks prior to the invitation for bids on 

the project involved here, the Secretary of Labor had furnished 

another Government agency, the Federal Works Agency, a schedule of 

minimum wages for inclusion in the a federal

housing project in Elmira. This' schedule set the minimum hourly 

wage rate at $1.12$ for carpenters and $.55 for laborers. On 

April 1, 19hl, the union hourly rate for laborers was increased 

from $.55 to $.625.

In the performance of the contract, respondent paid the union 

rates then in effect—$1,125 for carpenters and $.625 for laborers. 

On June 16, 19hl, respondent protested to the contracting officer 

that it was unable to obtain workmen at the rates specified in the 

contract schedule and demanded an adjustment of compensation, on the 

theory that the schedule was an affirmative representation as to 

the prevailing wage rates in the area and that respondent was 

entitled to rely on this representation in the computation of its 

bid. The contracting officer denied relief and the Chief of

Engineers dismissed respondent’s appeal.
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Carpenters, journeymen 

I *
I laborers,
laborers,

/•

* * * 
unskilled 
concrete puddlers

Article 17 of the contract reads as followst

0. 50 I CD
0.50"

"(a) The contractor or his subcontractor shall pay all 
mechanics and laborers employed directly upon the site 
of the work... the full amounts accrued at time of payment, 
computed at wage rates not less than those stated in the 
specifications? • • •

"(b) In the event it is found by the contracting officer 
that any laborer or mechanic employed by the contractor or 
any subcontractor directly on the site of the work covered 
by the contract has boon- or is being paid a rate of wages 
less than the rate of wages required by the contract to be 
paid as aforesaid, the Government may, by written notice 
to the contractor, terminate his right to proceed with the 
work or such part of. the work as to which there has been 
a failure to pay said required wages and prosecute the work 
to completion by contractor otherwise, and the contractor 
and his sureties shall be liable to the Government for any 
excess costs occasioned the Government thereby."

7/ The Chief of Engineers advised respondent! "There is no authority 

in law for this office to question the correctness of any determina

tion made by the So eretar y of Labor pursuant to the pro visions of 

the above cited act [the Davis-Bacon Act]." Later, in refusing to 

reconsider respondent’s appeal, the Chief of Engineers stated» 

"...The contract by Art!ole 17 and by paragraph 1-31 of the specifi

cations provides that wages not less than those specified shall be

paid. The contract makes no representation as to the availability 

of labor nor as to the actual wage scales that would be in effect. 

The alleged increased costs did not result from your contract obliga

tion but from economic conditions which are ordinary contingencies

contemplated under the terms of the contract."

Reproduced From the Collections of the Manuscript Division, Library of Coneress
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Respondent thereupon brought this action in the Court of Claims,

Booking damages for the alleged misrepresentation as well as other

relief. The court specifically found that an investigation by 

respondent would have revealed that the prevailing rates were higher 

than the rates specified in the schedule. Nevertheless, it allowed 

respondent a recovery of $7,363.22, consisting of the difference

between the rates specified in the contract schedule($1.00 for 

carpenters and $.50 for laborers) and the rates specified in the 

Secretary of Labor’s later determination for the Federal Works Agency 

($1.12^ for carpenters and $.55 for laborers). The court held that 

the contract schedule misrepresented——although inadvertently——the 

prevailing wage rate in the Elmira area, since, prior to the invita

tion to bid, the Secretary of Labor had made a higher determination 

and the contracting officer could have ascertained that fact. 

Respondent, the court held, was entitled to rely on the schedule 

”as the Secretary’s latest determination—as a representation of

10/ 
the wages it would have to pay when the work was to be done.”

11/
We granted review because of the obvious importance of the deci

sion in the administration of the Davis-Bacon Act.



The Act Itself confers no lltlgable rights on a bidder for a

13/
Government construction contract« The language of the Act and

its legislative history plainly shows that it was not enacted to

benefit contractors, but rather to protect their employees from

substandard earnings by fixing a floor under wages on Government

13/
projects. Congress sought to accomplish this result by directing

the Secretary of Labor to determine, on the basis of prevailing

rates in the locality, the appropriate minimum wages for each

project. The correctness of the Secretary’s determination is not

lh/
open to attack on judicial review. To have standing in court,

therefore, respondent must show an injury to a personal right of

its own, apart from any interest in the correctness of the

IS/Secretary’s determination«

Respondent asserts standing on the ground that the Government,

through the Corps of Engineers, falsely represented the prevailing

rate in the area« The short answer to this contention is that the

Government made no such representation« Neither the contract nor

the specifications refers to "prevailing" rates« The contract

speaks only of ’’minimum wage rates” and "wage rates not less than

16/
those stated in the specifications.’’“"^ The specifications in turn

Reproduced From the Collections of the Manuscript Division, Library of Congress
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17/ 
apeak only of ’’minimum wage rates applicable In the locality.”

The only reference to prevailing" rates appears in the statute 

itself, which provides that the minimum wage rates are to be "based 

upon...the wages. •• determined by the Secretary of Labor to be pre

vailing." But this provision in the Act cannot convert the

contractor*s obligation to pay not less than the minimum into a 

Government representation that the contractor will not have to pay 

more. On its face, the Act is a minimum wage law designed for the 

benefit of construction workers. The Act does not authorize or

contemplate any assurance to a successful bidder that the specified 

minima will in fact be the prevailing rates. Indeed, its require

ment that the contractor pay "not less" than the specified minima 

presupposes the possibility that the contractor may have to pay 

higher rates. Under these circumstances, even assuming a representa

tion by the Government as to the prevailing rate, respondent *s 

reliance on the representation in computing its bid cannot be said 

to have been justified.
» • • • 3* • • Jw. • : f r. . ■ • • * ’* ■

■ «r X . ■* *

The Government further contends that the
Secretary of Labor was Justified in fixing different minimum 

rates for the housing and flood control projects according 
to the degree of skill required by each project, and that 

respondent is estopped to claim misrepresentation because 
of i t s failure-to..KXXXXXNXXKXXXXXKMXXXXNX make an i nves t I -
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gation of labor costs before submitting its bid. Because of our 

disposition of the case, we find it unnecessary to

IssueS, The portion of the judgment appealed from by the Govern

ment is

Reversed.

■ ' » VC- ♦ & \ v.^ , ■ ■■> - x « < /k & t > «* <
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Footnotes - No. 65

1/ Act of March 3, 1931» c. hll, § 1» 1|6 Stat. Ili9h, as amended by

the Act of August 30, 1935, c. 825, i*9 Stat. 1011, 1*0 U.S.C.

§§ 276a - 276a-5.

2/ h9 Stat. 1011, UO U.S.C. § 276a:

contractspecifications for every 
which the United States or the 
a party, for construction,.. .of

0 0 0

"...That the advertised 
in excess of $2,000, to 
District of Columbia is 
public buildings or public works of the United States 

which requires or involves the employment of mechanics and/or
laborers shall contain a provision stating the minimum 
wages to be paid various classes of laborers and mechnlcs 
which shall be based upon the wages that will be deter
mined by the Secretary of Labor to be prevailing for the 
corresponding classes of laborers and mechanics employed 
on projects of a character similar to the contract work 
in the city, town, village, or other civil subdivision of 
the State in which the work is to be performed. •• j and 
every contract based upon these specifications shall con
tain a stipulation that the contractor or his subcontractor 
shall pay all mechanics and laborers employed directly 
upon the site of the work.••the full amounts accrued at 
time of payment, computed at wage rates not less than 
those stated in the advertised specifications...."

3/ h9 Stat. 1011, hO U.S.C. § 276a-l.

k/ The Invitation provided In part:

"Investigation of Conditions. ^Bidders are expected to 
visit the locality of the work and to make their own 
estimates of the facilities needed, the difficulties 
attending the execution of the proposed oontract, includ
ing local conditions, availability of labor, uncertainties 
of weather, and other contingencies. In no case will the 
Government assume any responsibility whatever for any 
interpretation, deduction, or conclusion drawn from the 
examination of the site.••.Failure to acquaint himself 
with all available information concerning these conditions 
will not relieve the successful bidder of responsibility 
for estimating the difficulties and costs of successfully 
performing the complete work."

5/ The specifications coxteined the following provision«

"l-31.AWage and Labor Provisions. The Secretary
of Labor has aeiermlned the minimum w^ge rates applicable 
in the locality for the labor classifications anticipated 
to be used on the work. In accordance with Article 17 of 
the contract, employees at the site shall be paid not less 
than these wages as listed belowt



o Ct. Cl.
jy 123 sou, 8101

"If plaintiff's president had Investigated wage rates, 
he could have ascertained that the prevailing wage for 
carpenters was $1,125 per hour, and that the prevailing 
rate for unskilled labor was $.55 per hour, with an 
advance to $.625 per hour, effective as of April 1, 19U1. 
Also, before inviting bids on this project, the District 
Engineer could have ascertained that the Secretary of 
Labor had made a new determination of the prevailing wage 
rates for Elmira on March h, 19hl.w

4^ On all other claims of respondent, the Court of Claims denied
I

re00very. That part of the court's judgment is the

respondent's petition for writ of certiorari in No.

subject of

78, this Term.

Manuscript Division, Library of Congress



TO/ Id. at 836-837, relying on Albert A Harrison, Inc, v. United

States, 107 ct.ltyft 292, 308-309, oert^emrt denied, 331 U.S. 810. 

11/ 3h6 U.S. 809.

12/ Compare k? Stat. 1011, UO U.S.C. § 276a-2(b), conferring a right
«mmm/

of action on employees to recover from the contractor the amount due

the employees under the minimum wage schedule.

Const. Co. v. United States, 110

13/ United States v. Mgr ley Const. Co., 98 F. 2d 781, 788, oertieremi 

denied, 30$ U.S. 651} Gillies v. Webb, 99 F. 2d 585} Winn-Senter

71st Cong., 3d Seas. Cl.
Ill/ Alliance Const. Co. v. United States, 79 ct. 730.

'm

concerning the related Walsh—Healey Public Contracts Act,

Cf.,
4.

Perkins

v. Lukens Steel.Co., 310 U.S. 113J Endicott Johnson Corp» V,

Perkins, 317 U.S. $01.

Perkins12/
16/

17/

See

See

See

note 6,

v, Lukens Steel Co., 310 U.S. 113, 127

supra.

SUgT&e

>

MJ U11« oeurevaiy 01 juaoor to t>e prevailing” for corresponding work 

2/ 
on similar projects in the area. The Act also provides for penal*

rties,< including termination of the contract, if it is found that the

contractor is paying less than the
&

y 
schedule rate.

Mr

Library of Coneress
Reproduced From the CoHcctions^TthJTf11^^

•ecuons of the Manuscript Division, Li

Ct.|lÄ 3b, 61j cf. Perkins v.
I

Lukens Steel Co., 310 U.S. 113, 128j Endicott Johnson Corp, v.
Perkins, 317 U.S. $01, $07. See also Heu& Rep.. 1756, 7bth Cong.,

■■■■ * 1 ■■ • t n,.
1st Sess. j S«s^ Rep..1155, 7 kth Cong., 1st Sess.j Soft. Rep. Ihh5,



!*&**

No. 65. -- October Term, 1953.

The United States, Petitioner, )
) On Writ of Certiorari to

V. ) The United States
) Court of Claims.

Binghamton Construction Co., Inc. )

[ ]

Mr. Chief Justice Warren delivered the opinion of the Court.

This case is before us on writ of certiorari to the Court of Claims. 

The question presented is whether the schedule of minimum wage rates 

included in a Government construction contract, as required by the

1/
Davis-Bacon Act, is a representation or warranty as to the prevail

ing wage rates in the contract area. We hold that it is not.

The Davis-Bacon Act requires that the wages of workmen on a 

Government construction project shall be ’’not less” than the ’’minimum 

wages” specified in a schedule furnished by the Secretary of Labor. The 

schedule "shall be based upon the wages that will be determined by the 

Secretary of Labor to be prevailing” for corresponding work on similar

V 
projects in the area.Z The Act also provides for penalties, including 

termination of the contract, if it is found that the contractor is paying

4/
less than the schedule rate.
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at-:.-The respondent, a construction company, was the successful bidder for

a Government flood control project on the Chemung River at Elmira, New

York. On January 31, 1941, at the request of the Corps of Engineers, the

Secretary of Labor submitted a schedule of minimum wages for the project.

This schedule set the minimum hourly wage rate at $1.00 for carpenters

and $. 50 for laborers. On March 29, 1941, the Corps of Engineers issued

an invitation for bids. Pursuant to the Davis-Bacon Act, supra, the

Secretary’s wage schedule was included in the contract specifications

furnished to respondent, prior to the computation of its bid. On May 14,

1941, respondent’s bid of $232, 669. 30 was accepted and a written contract

was executed, incorporating the specifications and subject only to formal

approval by the Government. The contract provided that respondent was

to pay wages "not less than those stated in the specifications . . . for

breach of this provision, the Government was authorized to terminate the

contract. On June 3, 1941, the contract was formally approved; and on

June 5, 1941, respondent received formal notice to proceed with the work.

On October 22,1940, the local carpenters’ union had notified the

contracting officer that the hourly wage scale for carpenters would be

increased from $1. 00 to $1.125 as of January 1, 1941. On March 4, 1941,

Reproduced From the CHeedou, of th. M-uu^dpt Librarv
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(

some three weeks prior to the invitation for bids on the project involved

here, the Secretary of Labor had furnished another Government agency, the

Federal Works Agency, a schedule of minimum wages for inclusion in the
h

d

I

I
I

specifications for a federal housing project in Elmira. This schedule set
I

the minimum hourly wage rate at $1,125 for carpenters and $. 55 for laborers. (

On April 1, 1941, the union hourly rate for laborers was increased from $. 55

to $625.

respondent

u* wiaw 1 llLlu--$1.125 for carpenters and $.625 for laborers.

eq
On June 16, 1941, respondent protested to the contracting officer that it was

t

unable to obtain workmen at the rates specified in the contract schedule and
?e<

;

!

J demanded an adjustment of compensation, on the theory that the schedule
ft

was an affirmative representation as to the prevailing wage rates in the 
9

area and that respondent was entitled to rely on this representation in the 
£

computation of its bid. The contracting officer denied relief and the Chief
3 L.

of Engineers dismissed respondent’s appeal.

Respondent thereupon brought this action in the Court of Claims, 

seeking damages for the alleged misrepresentation as well as other

7
relief. The court specifically found that an investigation by respondent

Reproduced From the Collections of the Manuscript Division, Library of Congress
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would have revealed that the prevailing rates were higher than the rates

specified in the schedule. Nevertheless, it allowed respondent a recovery

of $7, 363. 22, consisting of the difference between the rates specified in

the contract schedule ($1.00 for carpenters and $. 50 for laborers) and

the rates specified in the Secretary of Labor’s later determination for

the Federal Works Agency ($1,125 for carpenters and $. 55 for laborers);

The court held that the contract schedule misrepresented - although in

advertently - the prevailing wage rate in the Elmira area, since, prior

to the invitation to bid, the Secretary of Labor had made a higher deter-

The,.achaduleT the-oeuat held} uwa^M “representation'^The wages it.

would have to pay when the work was to be done. !’ We

granted review because of the obvious importance of the decision in the

administration of the Davis-Bacon Act.

The Act itself confers no litigable rights on a bidder for a Govern-

//
ment construction contract. Rather, it is a ’’self-imposed restraint",

merely setting limits on the Government’s own power to fix the terms

and conditions upon which it will accept the bidder’s offer. The Secretary's

determination of the prevailing rate is thus not subject to judicial review,

I

i£-
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even where the specified minimum rates are assailed as higher than the 

prevailing rates. Judicial review of the Secretary's determination is 

particularly inappropriate in the instant case, where the respondent is 

in the curious position of claiming relief because the specified minimum 

rates were lower than the prevailing rates. To have standing in court, 

the respondent must show an injury to a particular right of its own, as 

distinguished from the public's interest in the efficient administration

/¥
of the Act.

Such standing is asserted on the ground that the Secretary's wage 

schedule falsely represented the prevailing rate in the area. The short 

answer to this contention is that the Government made no such represen

tation. Neither the contract nor the specifications refers to "prevailing 

wages". The contract speaks only of "minimum wage rates" and "wage 

rates not less than those stated in the specifications". The specifications

/¿ 
in turn speak only of "minimum wage rates applicable in the locality. " 

It is true, as the Act provides, that the minimum wage rates are to be 

"based upon , . . the wages . . . determined by the Secretary of Labor 

to be prevailing. " But this provision in the Act cannot convert the 

contractor's obligation to pay not less than the minimum into a representa

Reproduced From the Collections of the Manuscript Division,
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i on the part of the Government that the contractor will not have to 

pay more. On its face, and as its legislative history shows, the Act 

is a minimum wage law designed to fix a floor under wages, to protect

//
construction workers from substandard earnings. The Act does not 

authorize or contemplate any assurance to a successful bidder that the 

specified minima will in fact be the prevailing rates. Indeed, its re

quirement that the contractor pay "not less" than the specified minima 

presupposes the possibility that the contractor may have to pay higher 

rates. Under these circumstances, even assuming a representation 

by the Government as to the prevailing rate, respondent’s reliance on 

the representation in computing its bid can hardly be said to have been 

justified.

The Government further contends that the respondent is estopped

to claim misrepresentation because of its failure to make an investiga

tion of labor costs before submitting its bid. Because of our disposition 

of the case, we find it unnecessary to pass on this issue. The portion 

of the judgment appealed from by the Government is

REVERSED.



Footnotes - No, 65

1/ Act of March 3, 1931, c. 411, §1, 46 Stat. 1494, as amended by

the Act of August 30, 1935, c. 825, 49 Stat. 1011, 40 U. S. C. §276a:

. That the advertised specifications for every contract 
in excess of $2,000, to which the United States or the 
District of Columbia is a party, for construction, ... of 
public buildings or public works of the United States . . . 
which requires or involves the employment of mechanics 
and/or laborers shall contain a provision stating the 
minimum wages to be paid various classes of laborers and 
mechanics which shall be based upon the wages that will 
be determined by the Secretary of Labor to be prevailing 
for the corresponding classes of laborers and mechanics 
employed on projects of a character similar to the con
tract work in the city, town, village, or other civil 
subdivision of the State in which the work is to be performed 
. . .; and every contract based upon these specifications 
shall contain a stipulation that the contractor or his sub
contractor shall pay all machanics and laborers employed 
directly upon the site of the work ... the full amounts 
accrued at time of payment, computed at wage rates not 
less than those stated in the advertised specifications . . . ”

v 2/

3/

49 Stat. 1011, 40 U. S. C. §276a-l.

The invitation provided in part:

*'Investigation of Conditions. - Bidders are expected to visit 
the locality of the work and to make their own estimates of 
the facilities needed, the difficulties attending the execution 
of the proposed contract, including local conditions, avail
ability of labor, uncertainties of weather, and other contin
gencies. In no case will the Government assume any 
responsibility whatever for any interpretation, deduction, 
or conclusion drawn from the examination of the site * * *. 
Failure to acquaint himself with all available information 
concerning these conditions will not relieve the successful 
bidder of responsibility for estimating the difficulties and 
costs of successfully performing the complete work. "

4/ The specifications contained the following provision:

”1-31. Wage and Labor Provisions. - (a) The Secretary 
of Labor has determined the minimum wage rates applicable 
in the locality for the labor classifications anticipated to be 
used on the work. In accordance with Article 17 of the con
tract, employees at the site shall be paid not less than these 
wages as listed below:

Designation
Carpenters, journeymen...................

* * * *

Laborers, unskilled............................
Laborers, concrete puddlers . . . .

Wage rate, hourly 
$1.00

0. 50
0. 50”

" Prom ,he Col.««™, „f ,he M.ZZTZZTZ“7“
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tele 17 of the contract reads as follows:

"(a) The contractor or his subcontractor shall pay all 
mechanics and laborers employed directly upon the site 
of the work . . . the full amounts accrued at time of 
payment, computed at wage rates not less than those 
stated in the specifications, . . .

"(b) In the event it is found by the contracting officer 
that any laborer or mechanic employed by the contractor 
or any subcontractor directly on the site of the work 
covered by the contract has been or is being paid a rate 
of wages less than the rate of wages required by the con
tract to be paid as aforesaid, the Government may, by 
written notice to the contractor, terminate his right to 
proceed with the work or such part of the work as to 
which there has been a failure to pay said required wages 
and prosecute the work to completion by contract or 
otherwise, and the contractor and his sureties shall be 
liable to the Government for any excess costs occasioned 
the Government thereby. "

6/ In disclaiming any authority to question the correctness of any 

determination made by the Secretary of Labor, the Chief of Engineers 

advised respondent:

s

", . . The contract by Article 17 and by paragraph 1-31 of 
the specifications provides that wages not less than those 
specified shall be paid. The contract makes no representa
tion as to the availability of labor nor as to the actual wage 
scales that would be in effect. The alleged increased costs 
did not result from your contract obligation but from 
economic conditions which are ordinary contingencies con
templated under the terms of the contract. "

L-

7 I On all other claims of respondent, the Court of Claims denied 

recovery. That part of the court’s judgment is the subject of 

respondent's petition for writ of certiorari in No. 78, this Term. 

8/ 123 C. Cis. 804, 810.

9/ Id. at 836-837, relying on Albert & Harrison, Inc, v. United 

States, 107 C. Cis. 292, 308-309, certiorari denied, 331 U.S. 810. 

10/ 346 U.S. 809.

11 / Compare 49 Stat. 1011, 40 U. S. C. §276a-2(b), conferring a right 

of action on employees to recover from the contractor the amount due 

the employees under the minimum wage schedule.
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Perkins v. Lukens Steel Co., 310 U. S. 113, 127 (concerning the

v. Perkins, 317

13/ Alliance Const. Co. v. United States, 79 C. Cis. 730. Cf.

U.S. 501.

14./ Perkins V. Lukens Steel

15/ See note 4, supra.

16/ See note 3, supra.

310 U.S. 113; Endicott Johnson Corp.

Co., 310 U.S. 113, 125.
f-
'i-' >

1
fiSh

J

H

*

17/ United States v. Morley Const. Co., 98 F. 2d 781, 788, certiorari 

denied, 305 U. S. 651; Gillioz v. Webb, 99 F. 2d 585; Winn-Senter

Const. Co. v. United States, 110 C. Cis. 34, 61; cf. Perkins v.
atee

Lukens Steel Co., 310 U.S. 113, 128; Endicott Johnson Corp. V.

Perkins, 317 U. S. 501, 507. See also House Rep. 1756, 74th Cong., e

1st Sess.; Sen. Rep. 1155, 74th Cong., 1st Sess. ; Sen. Rep. 1445,
vail

71st Cong., 3d Sess.
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[ )

Mr. Chief Justice Warren delivered

This case is before us on writ of certiorari to the Court of

wage rates included in a Government construction contract, as

be based upon the wages that will be determined

The United States, Petitioner,

the opinion of the Court.

) 
) 
) 
) 
)

On Writ of Certiorari to 
the United States 
Court of Clàims.

Claims. The question presented is whether the schedule of minimum

No. 6$.—October Term, 1953»

Binghamton Construction Co., Inc.

required by the Davis-Bacon Act,”^ls a representation or warranty '"fib?

V.

it is not.

The Davis—Bacon Act requires that the wages of workmen on a

Government construction project shall be "not less" than the "minimum 

wages" specified in a schedule furnished by the Secretary of Labor^

The schedule "shall

by the Secretary of

on similar projects

Labor to be prevailing" for corresponding work

penalties, 
in the area. The Act also provides Ahat the

including termination of the contract,
contawet may -be tawninated if it is found that the contractor is

paying less than the schedule rate

Reproduced From the Collections of the Manuscript Division, Library of Congress



Pursuant to the Act, the Secretary of Labor on January 31,
/ <

19hl, furnished the Corps of Engineers a schedule of minimum wages 

for inclusion in the contract specifications for a flood control 

project to be constructed at Elmira, New York. The schedule set the 

minimum hourly wage rate at $1.00 for carpenters and $.$0 for ws*

eki'lledrrlabei^ On March 29, 19bl, . re-ap-eadant^rae invi ted to bid on

tions furnished to respondent, although the contracting officer had' 

previously been notified that union hourly rates then in effect were 

higher than those stated in the schedule. The specifications 

provided that "The Secretary of Labor has determined the minimum 

wage rates applicable in the locality for the labor classifications 

anticipated to be used on the work" and that "...employees at the 

site shall be paid not less than..." the wages specified in the 

schedule. The invitation to bid warned that "Bidders are expected 

to visit the locality of the work and to make their own estimates 

of...local conditions, availability of labor, uncertainties of 

weather, and other contingencies....Failure to acquaint himself with 

all available information concerning these conditions will not 

relieve the successful bidder of responsibility for estimating the

Reproduced From the Collections of the Manuscript Division, Library of Coneress
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and costs of successfully performing the complete work.”

,~t-5

Nevertheless, prior to the submission of its bid, respondent did

not attempt to make an independent investigation of prevailing wages /\ 
labor costs on the assumption that the schedule rates were in fact the pre-

vailing rates.

On May lu, 19ul

respondent*s bid of $232,669*30 was accepted and a written contract 

was executed, incorporating the specifications and subject only to 

formal approval by "the Government»» The contract provided that 

respondent was to pay wages "not less than those stated in the 

specifications» »»’fj for breach of this provision, 
/ 

authorized to terminate the contract.

On March U, 19bl, nearly four weeks prior to

the Government was

the invitation to

bid, the Secretary of Labor had furnished another Government agency,

the Federal Works Agency, a schedule of minimum wages for inclusion

in the specifications for a federal housing project in Elmira.

According to this schedule, the prevailing hourly rates were $1.12$

laborers. No change was made in

schedule previously furnished by the Secretary for the flood

the

con—

trol project.

On April 1, 19hl, the union hourly rate for laborers was in-

creased from $»$5 to $»6?5* On June 3> 19U1> respondent’s contract

Reproduced From the Culleettun, uf the M.uuteript DteMou, Llhrury ConFr„
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formally approved by the Government) again no amendment of thewas

do so, respondent employed only union labor at union rates—-$1*125

protested to the contracting officer that it was unable to obtain

wage schedule was made. On June 5, l?hl, respondent received notice

to proceed with the work* Although not required by the contract to

for carpenters and $*62$ for laborers* On June 16, 191il, respondent

workmen at the rates specified in the contract schedule and demanded

an adjustment of compensation, on the theory that the schedule was 

an affirmative representation as to the prevailing wage rates in 

the area and that respondent was entitled to rely on this represen

tation in the computation of its bid. The contracting officer denied 

relief and the Chief of Engineers dismissed respondent’s appeal.

Respondent thereupon brought this action in the Court of
5/

Claims, seeking inter alia damages for the Government’s alleged mis«

representation. The court specifically found that an investigation 

by respondent would have revealed that the prevailing rates were 

higher than the rates specified in the schedule. Nevertheless, it



VV

in the Secretary of Labor’s later determination for the Federal

Works Agency ($1,125 for carpenters and $.55 for laborers). The 

court held that the contract schedule misrepresented the prevailing 

wage rate in the Elmira area, since,prior to the invitation to bid, 

the Secretary of Labor had made a higher determination and the con-

tracting officer knew or should have known of it. We granted review 

because of the obvious importance of the decision in the administra

tion of the Bavis-Pacon Act.

The Act itself confers no litigable rights on a bidder for Ajf

a Government construction contract. Rather, it is a ’’self-imposed 

restraint’’, merely setting limits on the Government’s own power to 

fix the terms and conditions upon which it will accept the bidder’s

offer. The Secretary’s determination of the prevailing rate is thus 

not subject to judicial review, even where the specified minimum

rates are assailed as higher than the prevailing rates. Judicial 

review of the Secretary’s determination is particularly inappropriate 

in the instant case, where the respondent is in the curious position 

of claiming relief because the specified minimum rates were lower 

than the prevailing rates. To have standing in court, the respondent 

must show an injury to a particular right of its own, as distinguished

from the public’s interest In the efficient administration



Such standing is asserted

on the ground that the Secretary’s

wage schedule falsely represented the prevailing rate in the area. 

The short answer to this contention is that the Government made no 

such representation. Neither the contract nor the specifications 

refers to "prevailing wages". The contract speaks only of "minimum 

wage rates" and "wage rates not less than those stated in the speci

fications." The specifications in turn speak only of "minimum wage 

rates applicable in the locality." It is true, as the Act provides, 

that the minimum wage rates are to be "based upon...the wages... 

determined by the Secretary of Labor to be prevailing." But this 

provision in the Act cannot convert the contractor’s obligation to 

pay not less than the minimum into a representation on the part of

to protect construction workers from substandard earnings.
The Act does not authorize or contemplate any

assurance to a successful bidder that the specified minima will in 

fact be the prevailing rates. Indeed, its requirement that the 

contractor pay "not less" than the specified minima presupposes the 

possibility that the contractor may have to pay higher rates. Under



• •

1

7

these circumstances, even assuming a representation by the Government

as to the prevailing rate, respondent’s reliance on the represents«

tion in computing its bid can hardly be said to have been justified.

The Government further contends that the respondent is estopped

to claim misrepresentation because of its failure to make an

Investigation of labor

our disposition of the

issue. The portion of

is

;

costs before submitting its bid. Because of

case, we find it unnecessary to pass on this

the judgment appealed from by the Government

Reversed.

9

tv

z /
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Footnotes — No. 6$

Act

Actthe

The following is the provision in full:

y of the contract reads asArticle 17

3/

2/ U9 Stat. 1011, hO U.S.C. § 276a—/.

*

Laborers, 
Laborers,

I Recced From .„e CKee.™ „f ,Ke M»„„Serip,

Designation
Carpenters, journeymen ..•••••••

*#•

unskilled ......................
concrete puddlers •.• •

of March 3, 1931, c. Uli, § 1, U6 Stat. Ui9h,

of August 30, 1935, c. 82$, h9 Stat. 1011, UO

That the advertised specifications for every

as amended by

U.S.C. § 276a:

contractn • a •
in excess of $2,000, to which the United States or the 
District of Columbia is a party, for construction,...of 
public buildings or public works of the United States.•• 
which requires or involves the employment of mechanics 
and/or laborers shall contain a provision stating the 
minimum wages to be paid various classes of laborers and 
mechanics which shall be based upon the wages that will 
be determined by the Secretary of Labor to be prevailing 
for the corresponding classes of laborers and mechanics 
employed on projects of a character similar to the con
tract work in the city, town, village, or other civil 
subdivision of the State in which the work is to be 
performed.• •; and every contract based upon these speci
fications shall contain a stipulation that the contractor 
or his subcontractor shall pay all mechanics and laborers 
employed directly upon the site of the work...the full 
amounts accrued at time of payment, computed at wage rates 
not less than those stated in the advertised specifica
tions....”

”1-31. Wage and Labor Provisions.—(a) The 
Secretary of Labor has determined the minimum wage 
rates applicable in the locality for the labor 
classifications anticipated to be used on the work. 
In accordance with Article 17 of the contract, 
employees at the site shall be paid not less than 
these wages as listed below:

Wage rate, hourly
$1.00

0. ?0
0. $0»

f ollows:

”(a) The contractor or his subcontractor shall pay 
all mechanics and laborers employed directly upon the 
site of the work....the full amounts accrued at time 
of payment, computed at wage rates not less than those 
stated in the specifications,....

”(b) In the event it is found by the contracting 
officer that any laborer or mechanic employed by the 
contractor or any subcontractor directly on the site 
of the work covered by the contract has been or is

!!

Î

Ì



2

d a rate of wages less than the rate of wages 
required by the contract to be paid as aforesaid, the 

Government may, by written notice to the contractor, 
terminate his right to proceed with the work or such 
part oi the work as to wh^ ch there has been a failure 
to pay said required wages and prosecute the work to 
completion by contract or otherwi 
tractor and his sureties shall b
Government for any 
ment thereby.”

excess costs

I

I
I

On all other claims of respondent, the Court of Claims denied

recovery. That part of the court’s judgment is the subject of

respondent’s petition for writ of certiorari in No. 78, this Term.
.f

VW
6/ 123 C. Cis. 8OL1, 810.

x-4
bV

13-

fO5*
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States, 107 C»

. at 836-837, relying on Albert & Harrison, Inc v. United

Cis. 2?2, 308-309, certiorari denied, 331 U.S. 810.

8/ 3h6 U.S. 809.

9/ Compare h9 Stat. 1011, hO U.S.C. § 276a-2(b), conferring a right

of action on employees to recover from the contractor the amount due 

the employees under the minimum wage schedule.

10/ Porkins v. Lukens Steel Co., 310 U.S. 113, 127 (concerning the 

related Walsh-Healey Public Contracts Act).

11/ Alliance Const. Co. v. United States, 79 C, Cis. 730. Cf.

Perkins v. Lukens Steel Co., 310 U.S. 113} Endicott Johnson Corp.

v. Perkins, 317 U.S. £01.

12/ Perkins v. Lukens Steel Co., 310 U.S. 113, 125.

Reproduced From the Collections of the Manuscript Division,
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30$ U.S* 6$1j Gillioz T* Webb,

Lukens Steel Co*>

3

Const* Co. v. United States, 110 C. Cis. 3h, 61j of. Perkins v.

310 U.S. 113, 128j Endicott Johnson Corp, v.

Perkins, 317 U.S. 501, 507« See also House Rep. 1756, 

74th Cong., KX 1st Sess.^ M Sen. Rep. .

74th Cong., 1st Sess.’ Sen. Rep. 1445, 71st

Cong., $$ 3d Sess.
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C. J. - -FIRST DRAFT--JAN. 22,1954

SUPREME COURT OF THE UNITED STATES

No. 65. --October Term, 1953

v.

Binghamton Construction Co. ,

)
)
)
) 

Inc. )

On Writ of Certiorari to the 
United States Court of 

Claims

[ ]

Mr. Chief Justice Warren delivered the opinion of the Court.

This case is before us on writ of certiorari to the Court of Claims. The

question presented is whether the schedule of minimum wage rates specified in

a Government construction contract, pursuant to the Davis-Bacon Act,____________

is a representation or warranty ifSo the successful bidder that it will not have to 

pay higher wages than those in the schedule to attract workers.

The facts are as follows: The respondent, a construction company, was

the successful biddei for a flood protection job consisting of levees and drainage 

facilities awarded by the Government on the Chemung River, within the limits of 

the City of Elmira, New York. On January 31, 1941, on the request of the Corps 

of Engineers, the Secretary of Labor furnished a schedule of minimum wages for 

inclusion in the contract specifications for the flood control project in question.

This schedule set the minimum hourly wages for carpenters at $1. 00 per hour and 

for unskilled labor at $. 50 per hour. Pursuant to the Davis-Bacon Act, supra ,

Reproduced From the Collections of the Manuscript Division, Library of Congress
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this schedule was included in the specifications furnished to respondent, prior to 

the computation of its bid on the project. In response to invitations for bids issued 

by the Corps of Engineers on March 29, 1941, respondent submitted a bid based 

upon a unit price applied to the various operations involved in the performance 

of the work, in the amount of $232, 669. 30. The Government accepted respondent's 

bid on May 14, 1941. The specifications were made part of the written contract 

dated May 14, 1941, and approved June 3, 1941, which required the contractor to 

pay all mechanics and laborers "wage rates not less than those stated in the 

specifications." .

On October 22, 1940, the local carpenters union had notified the United

States Engineers Office that the wage scale for carpenters would be increased from 

$1. 00 to $1. 25 per hour as of January 1, 1941. On March 4, 1941, some three weeks 

prior to the issuance of the invitation for bids on the project under discussion here, 

the Secretary of Labor had furnished another governmental agency for a federal 

housing project for inclusion in its bidding specifications another schedule showing 

the hourly rates in the area to be $1. 25 for carpenters and $. 55 for unskilled 

laborers. The local carpenters union put a carpenter's wage rate of $1. 25 per hour 

into effect on January 1, 1941, and a laborer's wage rate of $. 625 on April 1, 1941.



Respondent, although not required to employ exclusively union labor, did so,

and paid these wage rates. On June 16, 1941, respondent notified the District

Engineer, who was the contracting officer, that the minimum wage rates provided 

in the contract specifications were less than the rates currently prevailing in the

Elmira locality and demanding relief. The District Engineer and later the Chief 

of Engineers disclaimed authority to question the correctness of any determina-

e;tion made by the Secretary of Labor in
“ -*< "A«

< ** «’X *!'*’' c ¥
• • •

the specifications provides that wages not less than those specified 
shall be paid. The contract makes no representation as to the 
availability of labor nor as to the actual wage scales that would 
be in effect. The alleged increased costs did not result from your 
contract obligation but from economic conditions which are ordinary, 
contingencies contemplated uiider the terms of the contract. ..."

he
M.

the follow in.
H

$ Âæ^ltlÆdbTparagraph 1-31 of

Respondent thereupon brought suit in the Court of Claims on various

items, among others for $15, 597. 38, the difference in cost between $1. 00 and

$1. 25 in carpenters' wages and between $. 50 and $. 625 in wages for laborers.

The Court of Claims specifically found that -

"If plaintiff's president had investigated wage rates, he could 
ascertained that the prevailing rate for carpenters was $1. 25 per hour 
and that the prevailing rate for unskilled labor was $. 55 per hour, with 
an advance to $. 625 per hour effective as of April 1, 1941.

Jj-/. flit M/

Xr-fZ1
¿ver

t
no X- V/ /p/t/ *ss, it allowed respondent a re

A
,363.22 on the ground

that when the Corps of Engineers represented in the invitation for bids and in the

contract specifications that the Secretary of Labor had determined the prevailing

wage rates to be $1. 00 and $. 50, this was a positive misrepresentation of the
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Secretary's latest determination, upon which respondent was entitled to rely.

It was "a representation of the wages it would have to pay when the work was to 

be done."

It is from this judgment that the Government seeks relief here.

We believe the Court of Claims erroneously arrived at this conclusion.

The statute under which the Secretary of Labor filed this schedule of wage rates 

(The Davis-Bacon Act, supra) was a minimum, not a maximum wage rate 

schedule. The pertinent portion of that Act provides:

ii* * * That the advertised specifications for every contract in 
excess of $2, 000, to which the United States or the District of 
Columbia is a party, for construction, * * * of public buildings or 
public works of the United States * * * which requires or involves 
the employment of mechanics and/or laborers shall contain a 
provision stating the minimum wages to be paid various classes 
of laborers and mechanics which shall be based upon the wages 
that will be determined by the Secretary of Labor to be prevailing 
for the corresponding classes of laborers and mechanics employed 
on projects of a character similar to the contract work in the city, 
town, village, or other civil subdivision of the State in which the 
work is to be performed * * *; and every contract based upon these 
specifications shall contain a stipulation that the contractor or his 
subcontractor shall pay all mechanics and laborers employed directly 
upon the site of the work * * * the full amounts accrued at time of 
payment, computed at wage rates not less than those stated in the 
advertised specifications * * *. "

Section 1-31 of the specifications furnished the bidders provided: 

"1-31. Wage and Labor Provisions.

(a) The Secretary of Labor has determined the minimum wage rates 
applicable in the locality for the labor classifications anticipated to be 
used on the work. In accordance with Article 17 of the contract, em
ployees at the site shall be paid not less than these wages as listed 
below:

Designation Wage rate-hourly
Carpenters, Journeymen $1. 00

* * *

0. 50
0. 50"

Laborers, unskilled..................
Laborers, Concrete Puddlers



Article 17 of the contract involved (No. W-321-eng-261) reads as follows:

"Article 17. Rate of Wages (in accordance with the act of 
August 30, 1935, 49 Stat. 1011 (U.S. Code, title 40, sections 
276a and 276a-l [40 U.S.C.A. §§ 276a, 276a-l], this article 
shall apply if the contract is in excess of $2, 000. in amount and 
is for the construction, alteration, and/or repair, including 
painting and decorating, of a public building or public work 
within the geographical limits of the States of the Union or the 
District of Columbia.

* * ♦ ♦ *

(b) In the event it is found by the contracting officer that 
any laborer or mechanic employed by the contractor or any subcontracto 
directly on the site of the work covered by the contract has been or 
is being paid a rate of wages less than the rate of wages required 
by the contract to be paid as aforesaid, the Government may, by 
written notice to the contractor, terminate his right to proceed with 
the work or such part of the work as to which there has been a failure 
to pay said required wages and prosecute the work to completion by 
contract or otherwise, and the contractor and his sureties shall be 
liable to the Government for any excess costs occasioned the Govern
ment thereby. "

%

Paragraph 1-12 of the Standard Government Form of Invitation for Bids

provided as follows:

"Investigation of Conditions. --Bidders are expected to visit the 
locality of the work and to make their own estimates of the facilities 
needed, the difficulties attending the execution of the proposed con
tract, including local conditions, availability of labor, uncertainties 
of weather, and other contingencies. In no case will the Government 
assume any responsibility whatever for any interpretation, deduction, 
or conclusion drawn from the examination of the site ♦ ♦ ♦. Failure 
to acquaint himself with all available information concerning these 
conditions will not relieve the successful bidder of responsibility 
for estimating the difficulties and costs of successfully performing 
the complete work. "

There can be no doubt that the Davis-Bacon Act was enacted for the bene 
•»

fit of workers in the construction field. It required the Secretary of Labor to r

these findings and the contracting agency to include them in the public contract)

Reproduced From the Collections of the Manuscript Division, Library of Congress
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not for the benefit of the contractor, but for the sole purpose of putting a 

floor under wages and thereby protecting workers against substandard earnings.

[CITE CASES]

There was no privity between the Secretary of Labor and the contractor, 

and the latter was specifically enjoined by the Invitation for Bids to make his own 

"estimates of the facilities needed, the difficulties attending the execution of 

the contract, including local conditions, availability of labor, uncertainty of 

weather, and other contingencies;" and that "Failure to acquaint himself with
II

■

all available information concerning these conditions will not relieve the suc

cessful bidder of responsibility for estimating the difficulties and costs of suc

cessfully performing the complete work. "

This admonition, in addition to the plain wording of the Davis-Bacon Act, 

and the undisputed purpose of it, preclude respondent from relying on the 

schedule of the Secretary of Labor as a guarantor of the maximum wage scale on 

his construction job. The court erred in finding to the contrary, and that portion 

of the judgment from which the Government appeals cannot be sustained.
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Neither the contention of respondent that a higher wage schedule for the 

same city submitted by the Secretary of Labor to another agency for a different 

type of project shortly before the issuance of Invitations to Bid on its flood control 

project proves misrepresentation nor the contentions of the Government ito«t 

that different types of construction justified different schedules, or that the 

finding of the court to the effect that respondent could have ascertained the cor

rect wage scale had it desired to do so, estops it from claiming misrepresentation,

need be considered in view of our determination that the schedule of wages was
p

9

for the benefit of the workman, not the respondent, and that it represented a 

minimum and not a maximum wage scale.

The portion of the judgment appealed from by the Government is

■ Reversed.

W
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SUPREME COURT OF THE UNITED STATES

No. 65.—October Term, 1953.

The United States, Petitioner.
v.

Binghamton Construction Co., Inc.

On Writ of Certio
rari to the United 
States Court of 
Claims.

[March —. 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

This case is before us on writ of certiorari to the Court 
of Claims. The question presented is whether the sched
ule of minimum wage rates included in a Government 
construction contract, as required by the Davis-Bacon 
Act,1 is a representation or warranty as to the prevailing 
wage rates in the contract area. We hold that it is not.

The Davis-Bacon Act requires that the wages of work
men on a Government construction project shall be “not 
less” than the “minimum wages” specified in a schedule 
furnished by the Secretary of Labor. The schedule “shall 
be based upon the wages that will be determined by the 
Secretary of Labor to be prevailing” for corresponding- 
work on similar projects in the area." The Act also pro-

1 Act of March 3, 1931, c. 411, § 1, 46 Stat. 1494, as amended by 
the Act of August1 30, 1935, c. S25, 49 Stat. 1011, 40 U. S. C. 
§§ 276a-276a-5.

2 49 Stat. 1011, 40 U. S. C. § 276a:
“. . . That the advertised specifications for every contract in exce-s 
of §2,000, to which the United States or the District of Columbia is 
a party, for construction, ... of public buildings or public works of 
the United States . . . which requires or involves the employment 
of mechanics and/or laborers shall contain a provision stating the 
minimum wages to be paid various classes of laborers and mechanicsO.



Ke versed.

15 See note 6, supra.
1,1 See note 5, supra.
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i

stated in the specifications.” 15 The specifications in turn 
speak only of “minimum wage rates applicable in the lo
cality.” 10 The only reference to “prevailing” rates ap
pears in the statute itself, which provides that the mini
mum wage rates are to be “based upon . . . the wages . . . 
determined by the Secretary of Labor to be prevailing.” 
But this provision in the Act cannot convert the contrac
tor’s obligation to pay not less than the minimum into a 
Government representation that the contractor will not 
have to pay more. On its face, the Act is a minimum 
wage law designed for the benefit of construction work
ers. The Act does not authorize or contemplate any as
surance to a successful bidder that the specified minima 
will in fact be the prevailing rates. Indeed, its require
ment that the contractor pay “not less” than the specified 
minima presupposes the possibility that the contractor 
may have to pay higher rates. Under these circum
stances, even assuming a representation by the Govern
ment as to the prevailing rate, respondent’s reliance on 
the representation in computing its bid cannot be said 
to have been justified.

The Government further contends that the Secretary 
of Labor was justified in fixing different minimum rates 
for the housing and flood control projects according to 
the degree of skill required by each project, and that 
respondent is estopped to claim misrepresentation be
cause of its failure to make an investigation of labor 
costs before submitting its bid. Because of our disposi
tion of the case, we find it unnecessary to reach these 
issues. The portion of the judgment appealed from by 
the Government is
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SUPREME COURT OF THE UNITED STATES

No. 65.—October Term, 1953.

The United States, Petitioner,
v.

Binghamton Construction Co., Inc.

On Writ 
rari to 
States 
Claims.

of Certio- 
the United
Court of

»

[March —, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

This case is before us on writ of certiorari to the Court 
of Claims. The question presented is whether the sched
ule of minimum wage rates included in a Government 
construction contract, as required by the Davis-Bacon 
Act,1 is a representation or warranty as to the prevailing 
wage rates in the contract area. We hold that it is not.

1 Act of March 3, 1931, c. 411, § 1, 46 Stat. 1494, as amended by 
the Act of August 30, 1935, c. S25, 49 Stat. 1011, 40 U. S. C. 
§§ 276a-276a-5.

2 49 Stat. 1011, 40 U. S. C. §276a:
. That the advertised specifications for every contract in excess 

of $2,000, to which the United States or the District of Columbia is 
a party, for construction, ... of public buildings or public works of 
the United States . . . which requires or involves the employment 
of mechanics and/or laborers shall contain a provision stating the 
minimum wages to be paid various classes of laborers and mechanics

The Davis-Bacon Act requires that the wages of work
men on a Government construction project shall be “not 
less” than the “minimum wages” specified in a schedule 
furnished by the Secretary of Labor. The schedule “shall 
be based upon the wages that will be determined by the 
Secretary of Labor to be prevailing” for corresponding 
work on similar projects in the area.1 2 The Act also pro-



2 U. S. v. BINGHAMTON CONSTRUCTION CO.

vides for penalties, including termination of the contract, 
if it is found that the contractor is paying less than the 
schedule rate.3

The respondent, a construction company, was the suc
cessful bidder for a Government flood control project on 
the Chemung River at Elmira, New York. On January 
31, 1941, at the request of the Corps of Engineers, the 
Secretary of Labor submitted a schedule of minimum 
wages for the project. This schedule set the minimum 
hourly wage rate at <$1.00 for carpenters and $.50 for 
laborers. On March 29, 1941, the Corps of Engineers 
issued an invitation for bids.4 Pursuant to the Davis- 
Bacon Act, supra, the Secretary's wage schedule was in
cluded in the contract specifications furnished to respond- 

which shall ho based upon the wages that will be determined by the 
Secretary of Labor to be prevailing for the corresponding classes of 
laborers and mechanics employed on projects of a character similar to 
the contract work in the city, town, village, or other civil subdivision of 
the State in which the work is to be performed . . . ; and every con
tract based upon these specifications shall contain a stipulation that 
the contractor or his subcontractor shall pay all mechanics and labor
ers employed directly upon the site of the work . . . the full amounts 
accrued at time of payment, computed at wage rates not less than 
those stated in the advertised specification-'. . . .”

3 49 Stat. 1011, 40 U. S. C. § 276a-1.
4 The invitation provided in part:

“Investigation of Conditions.—Bidders are expected to visit the 
locality of the work and to make their own estimates of the facilities 
needed, the difficulties attending the execution of the proposed con
tract, including local conditions, availability of labor, uncertainties of 
weather, and other contingencies. In no case will the Government 
assume any responsibility whatever for any interpretation, deduction, 
or conclusion drawn from the examination of the site. . . . Failure 
to acquaint himself with all available information concerning the-e 
conditions will not relieve the successful bidder of responsibility for 
estimating the difficulties and costs of successfully performing the 
complete work.”

Reproduced From the Collections of the Manuscript Division, Library of Congress



U. S. v. BINGHAMTON CONSTRUCTION CO. 3

ent, prior to the computation of its bid? On May 14, 
1941, respondent’s bid of $232,669.30 was accepted and 
a written contract was executed, incorporating the spec
ifications and subject only to formal approval by the 
Government. The contract provided that respondent 
was to pay wages “not less than those stated in the spec
ifications . . for breach of this provision, the Gov
ernment was authorized to terminate the contract.® On 
June 3, 1941, the contract was formally approved; and

0The specifications contained the following provision:
“1-31. IFope and Labor Provisions.—(a) The Secretary of Labor 

has determined the minimum wage rates applicable in the locality 
for the labor classifications anticipated to be used on the work. In 
accordance with Article 17 of the contract, employees at the site shall 
be paid not less than these wages as listed below:

H age rate,
“Designation hourly

Carpenters, journeymen.................................................. $1.00
• • • • •

Laborers, unskilled......................................................... 0.50
Laborers, concrete puddlers.......................................... 0.50”

6 Article 17 of the contract reads as follows:
“(a) The contractor or his subcontractor shall pay all mechanics 

and laborers employed directly upon the site of the work . . . the 
full amounts accrued at time of payment, computed at wage rates 
not less than those stated in the specifications. . . .

“(b) In the event it is found by the contracting officer that any 
laborer or mechanic employed by the contractor or any subcontractor 
directly on the site of the work covered by the contract has been 
or is being paid a rate of wages less than the rate of wages required 
by the contract to be paid as aforesaid, the Government may, by 
written notice to the contractor, terminate his right to proceed with 
the work or such part of the work as to which there has been a failure 
to pay said required wages and prosecute the work to completion by 
contract or otherwise, and the contractor and his sureties shall be 
liable to the Government for any excess costs occasioned the Gov
ernment thereby.”

the Collections of the Manuscript Division, Library of Congress



4 U. S. v. BINGHAMTON C ONSTRUCTION CO.

on June 5, 1941, respondent received notice to proceed 
with the work.

On October 22, 1940, the local carpenters’ union had 
notified the contracting officer that the hourly wage scale 
for carpenters would be increased from $1.00 to $1.25 as 
of January 1, 1941. On March 4, 1941, some three 
weeks prior to the invitation for bids on the project in
volved here, the Secretary of Labor had furnished another 
Government agency, the Federal Works Agency, a sched
ule of minimum wages for inclusion in the specifications 
for a federal housing project in Elmira. This schedule 
set the minimum hourly wage rate at $1,125 for carpen
ters and $.55 for laborers. On April 1, 1941, the union 
hourly rate for laborers was increased from $.55 to $.625.

In the performance of the contract, respondent paid 
the union rates then in effect—$1,125 for carpenters and 
$.625 for laborers. On June 16, 1941, respondent pro
tested to the contracting officer that it was unable to 
obtain workmen at the rates specified in the contract 
schedule and demanded an adjustment of compensation, 
on the theory that the schedule was an affirmative repre
sentation as to the prevailing wage rates in the area and 
that respondent was entitled to rely on this representa
tion in the computation of its bid. The contracting 
officer denied relief and the Chief of Engineers dismissed 
respondent’s appeal.’

Respondent thereupon brought this action in the Court 
of Claims, seeking damages for the alleged misrepresenta-

7 The Chief of Engineers advised respondent: “There is no authority 
in law for this oilice to question the correctness of any determination 
made by the Secretary of Labor pursuant to the provisions of the 
above cited act [ the Davis-Bacon Act J.” Later, in refusing to recon
sider respondent's appeal, the Chief of Engineers stated: ", . . The 
contract by Article 17 and by paragraph 1-31 of the specifications 
provides that wages not less than those specified shall be paid. The 
contract makes no representation as to the availability of labor nor

the Collections of the Manuscript Division, Library of Coneress
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tion as well as other relief. The court specifically found 
that an investigation by respondent would have revealed 
that the prevailing rates were higher than the rates speci
fied in the schedule.8 9 Nevertheless, it allowed respondent 
a recovery of $7,363.22, consisting of the difference 
between the rates specified in the contract schedule 
($1.00 for carpenters and $.50 for laborers) and the rates 
specified in the Secretary of Labor's later determination 
for the Federal Works Agency ($1,125 for carpenters and 
$.55 for laborers).0 The court held that the contract 
schedule misrepresented—although inadvertently—the 
prevailing wage rate in the Elmira area, since, prior to the 
invitation to bid, the Secretary of Labor had made a 
higher determination and the contracting officer could 
have ascertained that fact. Respondent, the court held, 
was entitled to rely on the schedule “as the Secretary’s 
latest determination—as a representation of the wages 
it would have to pay when the work was to be done.” 10 11 
We granted review 11 because of the obvious importance

as to the actual wage scales that would be in effect. The alleged 
increased costs did not result from your contract obligation but from 
economic conditions which arc ordinary contingencies contemplated 
under the terms of the contract.”

R123 Ct. Cl. 804, 810:
“If plaintiff's president had investigated wage rates, he could have 

ascertained that the prevailing wage for carpenters was SI.125 per 
hour, and that the prevailing rate for unskilled labor was $.55 per 
hour, with an advance to $.625 per hour, effective as of April 1, 1941. 
Also, before inviting bids on this project, the District Engineer could 
have ascertained that the Secretary of Labor had made a new deter
mination of the prevailing wage rates for Elmira on March 4, 1941.”

9 On all other claims of respondent, the Court of Claims denied 
recovery. That pait of the court’s judgment is the subject of re
spondent’s petition for writ of certiorari in No. 78, this Term.

*" 123 Ct. Cl. 804, S36-837, relying on Albert & Harrison, Inc. v. 
United States. 107 Ct. Cl. 292, 30S-309, cert, denied, 331 lT. S. 810.

11 346 U. S. 809.
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6 U. S. v. BINGHAMTON CONSTRUCTION CO.

of the decision in the administration of the Davis-Bacon 
Act.

The Act itself confers no litigable rights on a bidder 
for a Government construction contract.’2 The language 
of the Act and its legislative history plainly show that 
it was not enacted to benefit contractors, but rather to 
protect their employees from substandard earnings by 
fixing a floor under wages on Government projects.12 13 
Congress sought to accomplish this result by directing 
the Secretary of Labor to determine, on the basis of pre
vailing rates in the locality, the appropriate minimum 
wages for each project. The correctness of the Secre
tary’s determination is not open to attack on judicial re
view.14

12 Compare 49 Stat. 1011, 40 U. S. C. § 276a-2 (b), conferring a 
right of action on employees to recover from the contractor the 
amount due the employees under the minimum wage .schedule.

13 United States v. Morley Const. Co., 9S F. 2d 781, 788, cert, 
denied, 305 U. S. 651; Gillioz v. TFe&&, 99 F. 2d 585; Winn-Senter 
Const. Co. v. United States, 110 Ct. Cl. 34, 61; cf. Perkins v. Lukens 
Steel Co., 310 U. S. 113, 128; Endicott Johnson Corp. v. Perkins, 317 
U. S. 501, 507. See also II. R. Rep. No. 1756, 74th Cong., 1st Sess.; 
S. Rep. No. 1155, 74th Cong., 1st Sess.; S. Rep. No. 1445, 71st Cong., 
3d Sess.

Alliance Const. Co. v. United States, 79 Ct. Cl. 730. Cf., con
cerning the related Walsh-IIealey Public Contracts Act, Perkins v. 
Lukens Steel Co., 310 U. S. 113; Endicott Johnson Corp. v. Perkins, 
317 U.S. 501.

The Court of Claims nevertheless awarded respondent 
damages on the ground that the Government, through the 
Corps of Engineers, had falsely represented the prevailing 
rates in the Elmira area. The short answer to this con
tention is that the Government made no such representa
tion. Neither the contract nor the specifications refers to 
“prevailing” rates. The contract speaks only of “mini
mum wage rates” and “wage rates not less than those

Reproduced From the Collections of the Manuscript Division, Library of Congress
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stated in the specifications.” 15 The specifications in turn 
speak only of “minimum wage rates applicable in the lo
cality.” 16 The only reference to “prevailing” rates ap
pears in the statute itself, which provides that the mini
mum wage rates are to be “based upon . . . the wages . . . 
determined by the Secretary of Labor to be prevailing.” 
But this provision in the Act cannot convert the contrac
tor’s obligation to pay not less than the minimum into a 
Government representation that the contractor will not 
have to pay more. On. its face, the Act is a minimum 
wage law designed for the benefit of construction work
ers. The Act does not authorize or contemplate any as
surance to a successful bidder that the specified minima 
will in fact be the prevailing rates. Indeed, its require
ment that the contractor pay “not less” than the specified 
minima presupposes the possibility that the contractor 
may have to pay higher rates. Under these circum
stances, even assuming a representation by the Govern
ment as to the prevailing rate, respondent’s reliance on 
the representation in computing its bid cannot be said 
to have been justified.

The Government further contends that the Secretary 
of Labor was justified in fixing different minimum rates 
for the housing and flood control projects according to 
the degree of skill required by each project, and that 
respondent is estopped to claim misrepresentation be
cause of its failure to make an investigation of labor 
costs before submitting its bid. Because of our disposi
tion of the case, we find it unnecessary to reach these 
issues. The portion of the judgment appealed from by 
the Government is

Reversed.

15 See note 6, supra.
10 See note 5, supra.
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