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No. 39.—October Term, 1954.

William C. Chandler.
Pet it inner,

W arden Fretag.

On WTit of Certiorari to the 
Supreme Court of the State 
of Tennessee.

[November 1954. |

Mr. Chief Justice W’arren delivered the opinion of 
the ('ourt.

Petitioner is held in the custody of respondent, W arden 
of the Tennessee State Penitentiary, under a sentence of 
life' imprisonment, as an habitual criminal. Challenging 
the validity of that sentence under the Fourteenth 
Amendment, he commenced this action in the Tennessee 
courts to obtain his freedom. W e granted certiorari, 347 
C. S. 933, because' of the substantial question presented 
by his const it u tional claim.

The basic facts are undisputed. Petitioner is a middle- 
aged Negro of little' ('duration. He' was indicted on March 
10, 1949, for the*  offense' of housebreaking and larceny, 
an offense' punishable' by a term of three' to years. 
The' indictme'nt charged him with breaking and entering 
a business house' and stealing thereffrom sundry items of 
the' aggregate1 walin' of $3. Following his arrest, peti
tioner was released on bond while' awaiting trial set for 
May 17. 1949. On that day, without an attorney and 
without notice' of any habitual criminal accusation against 
him, petitionin' appeared in court intending to ph'ael guilty 
to the1 indictment. He' “felt that an attorney could do 
him no good on said charge' [ housebreaking and larceny ] 
W hen his rase' was calleel for trial, he' was orally advised 
by the' trial judge' that he' would also be' tried as an habit-
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ual criminal because of three alleged prior felonies.1 4 * * He 
was informed that conviction under the Tennessee Habit
ual Criminal Act carries a mandatory sentence of life 
imprisonment with no possibility of parole.2 Petitioner 
promptly asked for a continuance to enable him to obtain 
counsel on the habitual criminal accusation. His request 
was summarily denied, a jury was impaneled, and the 
case proceeded immediately to trial. Petitioner entered 
his plea of guilty to the housebreaking and larceny charge, 
and the prosecution introduced evidence in corroboration 
of the plea. At the conclusion of the trial, the judge 
instructed the jury to raise their right hands if they ac
cepted petitioner’s guilty plea on the housebreaking and 
larceny charge and if they approved of a three-year sen
tence on that charge. The jury responded by raising their 
right hands. The judge then instructed the jury to raise 
their right hands a second time if they found petitioner 
to be an habitual criminal. Once again the jury, without 
ever having left the jury box, raised their right hands. 
The entire proceeding—from the impaneling of the jury 
to the passing of sentence—consumed between five and 
ten minutes.

1 The Tennessee Habitual Criminal Act, at the time of pet it loner's 
• ri d, permitted an oral accusation. Williams’Tenn Code, 19.31 (1949 
Supp I § llsb.3.5, It was subsequently amended to require the 
mchi-ion of the accu-ation in the indictment on the -iib-tant ive 
»ifen-e. Tenn. (’ode, 1932 119.50 Supp ) § 1 H93 .5

William.-' Tenn ( ode, 1934 ( 1949 Supp 1 § 1 lsti.3 2
’ I’nder Tenne-see law, a defendant sentenced on both a felonv 

charge and an habitual criminal accusation mu-t -erve hi- term on 
•he felonv charge before he can attack t hi* validity of hi- habitual 
criminal -entence in habeas corpus proceeding- See Stuff > x rd 
d <itj \ (¡ort IsJ Tenn 94, 9S, IM S W 2d 300, 307.

4 Petitioner also alleged, wholly apart from his claim of demal of 
counsel, that he was deprived of due process by the failure of the 
trial court to give him any pretrial notice of the habitual criminal 
accusation. We find it unnecessary to pass on this contention in 
\ iew of our disposition of the case. We also note that in 19.50, sub
sequent to petitioner’s trial, the Tennessee Habitual Criminal Act 
was amended to require pretrial notice. Tenn (’ode, 1932 I 19.50 
Supp.) §11 Sf)3.5.

’* I'he record of petitioner’s trial consists only of the indictment 
and the judgment of conviction There was no -tenogr.aphic tr.an- 
-cript of the proceedings. The judgment recites that petitioner had
‘counsel present,’’ but it is conceded that the recital i- not. true.

Three years later, having served his sentence on the 
housebreaking and larceny charge, petitioner applied to 
the Circuit Court of Knox County for habeas corpus re
lief/ He alleged that his sentence as an habitual criminal 
was invalid on the ground, among others, that he had been 

denied an opportunity to obtain counsel in his defense.1 
At a hearing on the application, j)etitioner, his wife, his 
brother, a juror, and the prosecuting attorney testified as 
to their recollection of petitioner’s trial.*  All five wit
nesses were in full accord as to the above-stated facts. 
They differed only on whether petitioner had pleaded 
guilty to the habitual criminal accusation and whether 
the prosecution had introduced any evidence concerning 
petitioner’s prior convictions. The prosecuting attorney, 
the only witness for the state, testified that petitioner 
had pleaded guilty to the habitual criminal accusation as 
well as the housebreaking and larceny charge, and that 
the record of petitioner’s prior convictions had been read 
to the jury; the other four witnesses denied it. In all 
other respects, the testimony of the prosecuting attorney 
substantiated the testimony of the other four witnesses. 
Thus he conceded that petitioner had not been repre
sented by counsel, that petitioner had not been given any 
pretrial notice of the habitual criminal accusation, that 
petitioner “said he wanted the case put off as he was 
advised by the Court that he was being tried as an habit
ual criminal in addition to housebreaking and larceny. 
He asked that the case be put off so he could get a lawyer 
and | the trial judge] told him he had had since January 
up to May to get a lawyer.”
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The ('ircuit ('ourt. after hearing the case on the merits, 
accepted—as does the respondent here—petitioner’s 
factual allegations as to the denial of counsel. The Cir
cuit (’ourt nevertheless upheld the validity of peti
tioner's sentence and the Tennessee Supreme Court 
affirmed. Both courts emphasized that the Tennessee 
Habitual Criminal Act. like similar legislation in other 
states, does not create a separate offense but only en
hances a defendant’s punishment on being convicted of 
his fourth felony. Tipton v. State, 160 Tenn. 664, 672- 
678, 28 S. W. 2d 635, 637-639. See also McDonald v. 
Massachusetts, 180 V. S. 311, 313; Graham v. HW Vir
ginia, 224 E. S. 616, 623-624. From that premise, the 
courts below reasoned that petitioner had waived any 
right to counsel on the habitual criminal accusation by 
waiving counsel on the housebreaking and larceny charge. 
With this conclusion, we cannot agree.

Section 1 of the Act defines “habitual criminal’’ in 
considerable detail.6 Section 7 prescribes standards for

7 Williams’ Penn, (’ode, 1934 ( 1949 Supp.) § 11863.7.
"Williams’ Tenn, (’ode, 1934 (1949 Supp ) § 11863.5.
9 (.’ompare, e. g.. the West Virginia procedure which provides for a 

separate hearing on the habitual criminal issue. See Graham v.
Virginia, 224 E. S. 616.

'’Williams' Tenn, (’ode, 1934 (1949 Supp.) § 11863.1:
“Any jx'rson who has either been three times convicted within this 

state of felonies, two of which, under section 11762 of the (’ode of 
Tennessee, rendered him infamous, or which were had under sections 
10777, 10778, 10788, 10790 and 10797 of said (ode, or which were for 
murder in the first degree, rape, kidnapping for ransom, treason or 
other crime punishable by death under existing laws, but for which 
the death penalty was not inflicted, or who has been three times con
victed under the laws of any other state, government or country of 
crimes, two of which, if they had been committed in this state, would 
have rendered him infamous or would have been punishable under said 
sections 10777, 10778, 10788, 10790 and 10797 of said code, or would 
have lx‘en murder in the first degree, rape, kidnapping for ransom, 
treason or other crime punishable by death under existing laws, but 
for which the death penalty was not inflicted, shall be considered, for 
the purjxises of this act, and is hereby declared to l>e an habitual 
criminal, provided that petit larceny shall not l>e counted as one of 
meh three convictions but is expressly excluded, and provided further 
that each of such three convictions shall l>e for separate offenses, 
committed at different times, and on separate occasions.” 

( HANDLER v. FRETAG. 5

the admissibility of the record of the prior convictions 
of a defendant charged with being an habitual criminal/ 
'Phis Section, the Tennessee Supreme Court has held, 
clearly authorizes “(a)n issue of fact as to the verity 
of such record, or as to the identity of the accused with 
the person named in such record. . . Tipton v. State, 
160 Tenn. 664. 678. 28 S. W. 2d 635, 639. Proof of the 
defendant’s prior convictions is “. . . a condition prece
dent to the imposition of the increased punishment pro
vided.” Tipton v. State, supra. Section 6 of the Act, 
moreover, provides that the increased punishment cannot 
be imposed unless the jury specially finds that the defend
ant is an habitual criminal as charged? “Ender section 6 
of the Act,” according to the Tennessee Supreme (’ourt, 
“the question as to whether the defendant is an habitual 
criminal is one for the jury to decide.” McCummings 
v. State, 175 Tenn. 309, 311, 134 S. W. 2d 151, 152. In 
short, even though the Act does not create a separate 
offense, its applicability to any defendant charged with 
being an habitual criminal must be determined by a jury 
in a judicial hearing, (’ompare Williams v. Xew York, 
337 E. S. 241. That hearing and the trial on the felony 
charge, although they may be conducted in a single pro
ceeding, are essentially independent of each other? 
Thus, for example, it is possible that the jury in the 
instant case might have found petitioner guilty on the 
housebreaking and larceny charge and yet found him 
innocent of being an habitual criminal. Apparently rec
ognizing this possibility, petitioner at the earliest possible 
moment affirmatively sought an opportunity to obtain 
counsel on the habitual criminal accusation. Immedi
ately on being informed of the accusation and suddenly 7 * 9
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6 CHANDLER v. FRETAG.

finding himself in danger of life imprisonment, he re
quested a continuance so that he could engage the services 
of an attorney; but the trial court refused the request 
and forced him to stand immediate trial. On these undis- i
puted facts, it is clear beyond question that petitioner did 
not waive counsel on the habitual criminal accusation.
See Rice v. Olson, 324 U. S. 786, 788-789. |

IThe Tennessee Attorney General denies, however, that i
petitioner had any federal constitutional right to counsel. »
He relies on the doctrine enunciated in Betts v. Brady, 
316 U. S. 455. But that doctrine has no application here. 
Petitioner did not ask the trial judge to furnish him coun
sel; rather, he asked for a continuance so that he could 
obtain hisown. The distinction is well established in 
this Court’s decisions. Poivell v. Alabama, 287 U. S. 45, 
71; Betts v. Brady, 316 U. S. 455, 466, 468; House v. 
Mayo, 324 U. S. 42, 46. Regardless of whether petitioner 
would have been entitled to the appointment of counsel, 
his right to be heard through his own counsel was un
qualified.10 See Palko v. Connecticut, 302 U. S. 319, 
324-325. As this Court stated over 20 years ago in 
Powell v. Alabama, supra, at 68-69:

lo Tennessee statutes appear to confer both rights on a defendant 
in a criminal case. Tenn. Code, 1932, §§ 11733, 11734, 11547, 11548. 
See also Art. 1, §9, of the Declaration of Kights in the Tennessee 
(’(institution.

“What, then, does a hearing include? Historically 
and in practice, in our own country at least, it has 
always included the right to the aid of counsel when !
desired and provided by the party asserting the right.
The right to be heard would be, in many cases, of I
little avail if it did not comprehend the right to be 
heard by counsel. Even the intelligent and edu
cated layman has small and sometimes no skill in *
the science of law. If charged with crime, he is in-

CHANDLER v. FRETAG. 7

capable, generally, of determining for himself whether
the indictment is good or bad. He is unfamiliar with I
the rules of evidence. Left without the aid of ?
counsel he may be put on trial without a proper !
charge, and convicted upon incompetent evidence, ;
or evidence irrelevant to the issue or otherwise inad- . -
inissible. He lacks both the skill and knowledge ade
quately to prepare his defense, even though he have 
a perfect one. He requires the guiding hand of 
counsel at every step in the proceedings against him.
Without it, though he be not guilty, he faces the 
danger of conviction because he does not know how 
to establish his innocence. If that be true of men 
of intelligence, how much more true is it of the igno
rant and illiterate, or those of feeble intellect. If 
in any case, civil or criminal, a state or federal court 
were arbitrarily to refuse to hear a party by counsel, 
employed by and appearing for him, it reasonably 
may not be doubted that such a refusal would be a 
denial of a hearing,-and, therefore, of due process in 
the constitutional sense." (Italics added.)

A necessary corollary is that a defendant must be given 
a reasonable opportunity to employ and consult with 
counsel; otherwise, the right to be heard by counsel would 
be of little worth. Avery v. Alabama, 308 U. S. 444, 446; 
House v. Mayo, 324 U. S. 42, 46; White v. Ragen, 324 
U. S. 760, 764; Hawk v. Olson, 326 U. S. 271, 277-278. 
By denying petitioner any opportunity whatever to obtain 
counsel on the habitual criminal accusation, the trial 
court deprived him of due process of law as guaranteed 
by the Fourteenth Amendment,

It follows that petitioner is being held by respondent 
under an invalid sentence. The judgment below, sus
taining the denial of habeas corpus relief, is accordingly 
reversed.

J udg m e n t re versed.

■
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From: The Chief Justice___

Circulated: _  -MOILS- 1954 ÿâfci irM i

Recirculated: _

SUPREME COURT OF THE UNITED STATES

No. 39.—October Term, 1954.
. -_________________•• • ■

William C. Chandler, ' 
Petitioner,

v.
Warden Fretag.

On Writ of Certiorari to the 
Supreme Court of thé State 
of Tennessee.

[November—-, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

Petitioner is held in the custody of respondent, Warden 
of the Tennessee State Penitentiary, under a sentence of 
life imprisonment as an habitual criminal. Challenging 
the validity of that sentence under the Fourteenth 
Amendment, he commenced this action in the Tennessee 
courts to obtain his freedom. We granted certiorari, 347 
U. S. 933, because of the substantial question presented 
by his constitutional claim.

The basic facts are undisputed. Petitioner is a middle- 
aged Negro of little education. He was indicted on March 
10, 1949, for the offense of housebreaking and larceny, 
an offense punishable by a term of three to ten years. 
The indictment charged him with breaking and entering 
a business house and stealing therefrom sundry items of 
the aggregate value of $3. Following his arrest, peti
tioner was releaged on bond while awaiting trial set for 
May 17, 1949.' On that day, without an attorney and 
without notice of any habitual criminal accusation against 
him, petitioner appeared in court intending to plead guilty 
to the indictment. He “felt that an attorney could do 
him no good on said charge [housebreaking and larceny].” 
When his case was called for trial, he was orally advised 
by the trial judge that he would also be tried as an habit-

it Aff
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charge, and convicted upon incompetent evidence, 
or evidence irrelevant to the issue or otherwise inad
missible. He lacks both the skill and knowledge ade
quately to prepare his defense, even though he have 
a perfect one. He requires the guiding hand of 
counsel at every step in the proceedings against him. 
Without it, though he be not guilty, he faces the 
danger of conviction because he does not know how 
to establish his innocence. If that be true of men 
of intelligence, how much more true is it of the igno
rant and illiterate, or those of feeble intellect. If 
in any case, civil or criminal, a state or federal court 
were arbitrarily to refuse to hear a party by counsel, 
employed by and appearing for him, it reasonably 
may not be doubted that such a refusal would be a 
denial of a hearing, and, therefore, of due process in 
the constitutional sense.” (Italics added.)

A necessary corollary is that a defendant must be given« 
a reasonable opportunity to employ and consult with 
counsel; otherwise, the right to be heard by counsel would 
be of little avail. Avery v. Alabama, 308 U. S. 444, 446; 
House v. Mayo, 324 U. S. 42, 46; v. Ragen, 324
U. S. 760, 764; Hawfc v. Olson, 326 U. S. 271. 277-278. 
By denying petitioner any opportunity whatever to obtain 
counsel on the habitual criminal accusation, the trial 
court deprived him of due process of law as guaranteed 
by the Fourteenth Amendment.

It follows that petitioner is being held by respondent 
under an invalid sentence. The judgment below, sus
taining the denial of habeas corpus relief, is accordingly 
reversed.

Judgment reversed.
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From: The Chief Justice.

Circulated: NOV 8 1954____

liecirculated :

SUPREME COURT OF THE UNITED STATES

No. 39.—October Term, 1954.

William C. Chandler, 
Petitioner, 

v.
Warden Fretag.

On Writ of Certiorari to the 
Supreme Court of the State 
of Tennessee.

[November —, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

Petitioner is held in the custody of respondent, Warden 
of the Tennessee State Penitentiary, under a sentence of 
life imprisonment as an habitual criminal., Challenging 5 
the validity of that, sentence under the fourteenth 
Amendment, he commenced this action in the Tennessee 
courts to obtain his freedom. We granted certiorari, 347 
U. S. 933, because 6f the substantial question presented 
by his constitutional claim.

The basic facts are undisputed. Petitioner is a middle- 
aged Negro of little education. He was indicted on March 
10, 1949, for the offense of housebreaking and larceny, 
an offense punishable by a term of three to ten years. 
The indictment charged him with breaking and entering 
a business house and stealing therefrom sundry items of 
the aggregate value of $3, Following his arrest, peti
tioner was released on bond while awaiting trial set for 
May 17, 1949. On that day, without an attorney and 
without notice of any habitual criminal accusation against 
him, petitioner appeared in court intending to plead guilty 
to the indictment. He “felt that an attorney could do 
him no good on said charge [housebreaking and larceny].” 
When his case was called for trial, he was orally advised 
by the trial judge that he would also be tried as an habit-
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charge, and convicted upon incompetent evidence, 
or evidence irrelevant to the issue or otherwise inad
missible. He lacks both the skill and knowledge ade
quately to prepare his defense, even though he have 
a perfect one. He requires the guiding hand of 
counsel at every step in the proceedings against him. 
Without it, though he be not guilty, he faces the 
danger of conviction because he does not know how 
to establish his innocence. If that be true of men 
of intelligence, how much more true is it of the igno
rant and illiterate, or those of feeble intellect. If 
in any case, civil or criminal, a state or federal court 
were arbitrarily to refuse to hear a party by counsel, 
employed by and appearing for him, it reasonably 
may not be doubted that such a refusal would be a 
denial of a hearing, and, therefore, of due process in 
the constitutional sense.” (Italics added.)

A necessary corollary is that a defendant must be given 
a reasonable opportunity to employ and consult with 
counsel; otherwise, the right to be heard by counsel would 
be of little avail. Avery v. Alabama, 308 U. S. 444, 446; 
House v. Mayo, 324 U. S-. 42, 46; H7ii7e v. Ragen, 324 
U. S. 760, 764; Hawk v. Olson, 326 U. S. 271. 277-278. 
By denying petitioner any opportunity whatever to obtain 
counsel on the habitual crirpinal accusation, the trial 
court deprived him of due process of law as guaranteed 
by the Fourteenth Amendment.

It follows that petitioner is being held by respondent 
under an invalid sentence. The judgment below, sus
taining the denial of habeas corpus relief, is accordingly 
reversed.

Judgment reversed.
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SUPREME COURT OF THE UNITED STATES

Warden Fretag.

[November 8, 1954.]

*

On Writ of Certiorari to the 
Supreme Court of the State 
of Tennessee.

>7

No. 39.—October Term, 1954.

William C. Chandler, 
Petitioner, .

v.

{

Mr. Chief Justice Warren delivered the opinion of 
the Court.

Petitioner is held in the custody of respondent, Warden 
of the Tennessee State Penitentiary, under a sentence of 
life imprisonment as an habitual criminal. Challenging 
the validity of that sentence under the Fourteenth 
Amendment, he commenced this action in the Tennessee 
courts to obtain his freedom. We granted certiorari, 347 
U. S. 933, because of the substantial question presented 
by his constitutional claim. . __

The basic facts are undisputed. Petitioner is a middle- 
aged Negro of little education. He was indicted on March 
10, 1949, for the offense of housebreaking and larceny, 
an offense punishable by a term of three to ten years. 
The indictment charged him with breaking»and entering 
a business house and stealing therefrom sundry items of 
the aggregate value of $3. Following his arrest, peti
tioner was released on bond while awaiting trial set for 
May 17, 1949. On that day, without an attorney and 
without notice of any habitual criminal accusation against 
him, petitioner appeared in court intending to plead guilty 
to the indictment. He “felt that an attorney could do 
him no good on said charge [housebreaking and larceny].” 
When his case was called for trial, he was orally advised 
by the trial judge that he would also be tried as an habit-

Reproduced From the Collections of the Manuscript Division, Library of Contrem
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2 CHANDLER v. FRETAG.

ual criminal because of three alleged prior felonies.1 He 
was informed that conviction under the Tennessee Habit
ual Criminal Act carries a mandatory sentence of life 
imprisonment with no possibility of parole.1 2 Petitioner 
promptly asked for a continuance to enable him to obtain 
counsel on the habitual criminal accusation. His request 
was summarily denied, a jury was impaneled, and the 
case proceeded immediately to trial. Petitioner entered 
his plea of guilty to the housebreaking and larceny charge, 
and the prosecution introduced evidence in corroboration 
of the plea. At the conclusion of the trial, the judge 
instructed the jury to raise their right hands if they ac
cepted petitioner’s guilty plea on the housebreaking and 
larceny charge and if they approved of a three-year sen
tence on that charge. The jury responded by raising their 
right hands. The judge then instructed the jury to raise 
their right hands a second time if they found petitioner 
to be an habitual criminal. Once again the jury, without 
ever having left the jury box. raised their right hands. 
The entire proceeding—from the impaneling of the jury 
to the passing of sentence—consumed between five and 
ten minutes.

1 The Tennessee Habitual Criminal Act, at the time of petitioner's 
trial, permitted an oral accusation. Williams’ Tenn. Code, 1934 ( 1949 
Supp.) § 11863.5. It was subsequently amended to require the 
inclusion of the accusation in the indictment on the substantive 
offense. Tenn. Code, 1932 (1950 Supp.) § 11863.5.

2 Williams’ Tenn. Code, 1934 (1949 Supp.) § 11863.2.
3 Under Tennessee law, a defendant sentenced on both a felony 

charge and an habitual criminal accusation must serve his term on 
the felony charge before he can attack the validity of his habitual 
criminal sentence in habeas corpus proceedings. See State ex ret. 
Grandstaff v. Gore, 1S2 Tenn. 94, 98, 184 S. W. 2d 3G6, 367.

Three years later, having served his sentence on the 
housebreaking and larceny charge, petitioner applied to 
the Circuit Court of Knox County for habeas corpus re
lief.3 He alleged that his sentence as an habitual criminal 
was invalid on the ground, among others, that he had been

H‘
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denied an opportunity to obtain counsel in his defense,4 
At a hearing on the application, petitioner, his wife, his 
brother, a juror, and the prosecuting attorney testified as 
to their recollection of petitioner’s trial.5 All five wit
nesses were in full accord as to the above-stated facts. 
They differed only on whether petitioner had pleaded 
guilty to the habitual criminal accusation and whether 
the prosecution had introduced any evidence concerning 
petitioner’s prior convictions. The prosecuting attorney, 
the only witness for the state, testified that petitioner 
had pleaded guilty to the habitual criminal accusation as 
well as the housebreaking and larceny charge, and that 
the record of petitioner’s prior convictions had been read 
to the jury ; the other four witnesses denied it. In all 
other respects, the testimony of the prosecuting attorney 
substantiated the testimony of. the other four witnesses. 
Thus he conceded that petitioner had not been repre
sented by counsel, that petitioner had not been given any 
pretrial notice of the habitual criminal accusation, that 
petitioner “said he wanted the case put off as he was 
advised by the Court that he was being tried as an habit
ual criminal in addition to housebreaking and larceny. 
He asked that the case be put off so he could get a lawyer 
and [the trial judge] told him he had had since January 
up to May to get a lawyer.”

........ I

4 Petitioner also alleged, wholly apart from his claim of denial of 
counsel, that he was deprived of due process by the failure of the 
trial court to give him any pretrial notice of the habitual criminal 
accusation. We find it unnecessary to pass on this contention in 
view of our disposition of the case. We also note that in 1950, sub
sequent to petitioner’s trial, the Tennessee Habitual Criminal Act 
was amended to require pretrial notice. Tenn. Code, 1932 (1950 
Supp.) § 11863.5.

> 0 The record of petitioner’s trial consists only of the indictment
and the judgment of conviction. There was no stenographic tran
script of the proceedings. The judgment recites that petitioner had 
“counsel present,” but it is conceded that the recital is not true.

b
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The Circuit Court, after hearing the case on the merits, 
accepted—as does the respondent here—petitioner’s 
factual allegations as to the denial of counsel. The Cir
cuit Court nevertheless upheld the validity of peti
tioner’s sentence and the Tennessee Supreme Court 
affirmed. Both courts emphasized that the Tennessee 
Habitual Criminal Act, like similar legislation in other * 
states, does not create a separate offense but only en
hances a defendant’s punishment on being convicted of 
his fourth felony. Tipton v. State, 160 Tenn. 664, 672- 
678, 28 S. W. 2d 635, 637-639. See also McDonald v. 
Massachusetts, 180 U. S. 311, 313; Graham v. IFesi Vir
ginia, 224 U. S. 616, 623-624. From that preinfee, the 
courts below reasoned that petitioner had waived any 
right to counsel on the habitual criminal accusation by 
waiving counsel on the housebreaking and larceny charge. 
With this conclusion, we cannot agree.

Section 1 of the Act defines “habitual criminal'’ in 
considerable detail.® Section 7 prescribes standards for

«Williams’ Tenn. Code, 1934 (1949 Supp.) § 11863.1:
“Any person who has either been three times convicted within this 

state of felonies, two of which, under section 11762 of the Code of 
Tennessee, rendered him infamous, or which were had under sections 
10777, 10778, 1078S, 10790 and 10797 of said Code,'or which were for 
murder in the first degree, rape, kidnapping for ransom, treason or 
other crime punishable by death under existing laws, but for which 
the death penalty was not inflicted, or who has been three times con
victed under the laws of any other state, government or country of 
crimes, two of which, if they had been committed in this state, would 
have rendered him infamous or would have b°en punishable under said 
sections 10777, 10778, 10788, 10790 and 10797 of said code, or would 
have been murder in the first degree, rape, kidnapping for ransom, 
treason or other crime punishable by death under existing laws, but 
for which the death penalty was not inflicted, shall be considered, for 
the purposes of this act, and is hereby declared to be an habitual 
criminal, provided that petit larceny shall not be counted as one of 
such three convictions but is expressly excluded, and provided further 
that each of such three convictions shall be for separate oficmes, 
committed at different times, and on separate occasions.”

Reproduced From the Collections of the Manuscript Division, Library of Concress
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the admissibility of the record of the prior convictions 
of a defendant charged with being an habitual criminal.7 
This Section, the Tennessee Supreme Court has held, 
clearly authorizes “(a)n issue of fact as to the verity 
of such record, or as to the identity of the accused with 
the person named in such record. . . .” Tipton v. State, 
160 Tenn. 664, 678, 28 S. W. 2d 635, 639. Proof of the 
defendant’s prior convictions is “. . . a condition prece
dent to the imposition of the increased punishment pro
vided.” Tipton v. State, supra. Section 6 of the Act, 
moreover, provides that the increased punishment cannot 
be imposed unless the jury specially finds that the defend
ant is an habitual criminal as charged/ “Under section 6 
of the Act,” according to the Tennessee Supreme Court, 

. “the question as to whether the defendant is an habitual 
criminal is one for the jury to
v. State, 175 Tenn. 309, 311, 134 S. W. 2d 151, 152. In 
short, even though the Act does not create a separate 
offense, its applicability to any defendant charged with 
being an habitual criminal must be determined by a jury 
in a judicial hearing. Compare Williams v. New York, 
337 U. S. 241. That hearing and the trial on the felony 
charge, although they may be conducted in a single pro
ceeding, are essentially independent of each other.” 
Thus, for example, it is possible that the jury in the 
instant case might have found petitioner guilty on the 
housebreaking and larceny charge and yet found him 
innocent of being an habitual criminal. Apparently rec
ognizing this possibility, petitioner at the earliest possible 
moment affirmatively sought an opportunity to obtain 
counsel on the habitual criminal accusation. Immedi
ately on being informed of the accusation and suddenly

*
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finding himself in danger of life imprisonment, he re
quested a continuance so that he could engage the services 
of an attorney; but the trial court refused the request 
and forced him to stand immediate trial. On these undis
puted facts, it is clear beyond question that petitioner did 
not waive counsel on the habitual criminal accusation. 
See Rice v. Olson, 324 U. S. 786, 788-789.

The Tennessee Attorney General denies, however, that 
petitioner had any federal constitutional right to counsel. 
He relies on the doctrine enunciated in Betts v. Brady, 
316 U. S. 455. But that doctrine has no application here. 
Petitioner did not ask the trial judge to furnish him coun
sel; rather, he asked for a continuance so that he could 
obtain his own. The distinction is well established in 
this Court’s decisions. Pou’cll v. Alabama, 287 U. S. 45, 
71; Betts v. Brady, 316 U. S. 455, 466, 468; House v. 
Mayo, 324 U. S. 42. 46. Regardless of whether petitioner 
would have been entitled to the appointment of counsel, 
his right to be heard through his own counsel was un
qualified.1" See Palko v. Connecticut, 302 U. S. 319, 
324-325. As this Court stated over 20 years ago in
Powell v. Alabama, supra, at 68-69:

“What, then, does a hearing include? Historically 
and in practice, in our own country at least, it has 
always included the right to the aid of counsel when 
desired and provided by the party asserting the right. 
The right to be heard would be, in many cases, of 
little avail if it did not comprehend the right to be 
heard by counsel. Even the intelligent and edu
cated layman has small and sometimes no skill in 
the science of law. If charged with crime, he is in-

10 Tennessee statutes appear to confer both rights on a defendant 
in a criminal case. Tenn. Code, 1932, §§ 11733, 11734, 11547, 1154S. 
See also Art. 1, §9, of the Declaration of Rights in the Tennessee 
Constitution.

Rapradmed Fram
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capable, generally, of determining for himself whether 
the indictment is good or bad. He is unfamiliar with 
the rules of evidence. Left without the aid of 
counsel he may be put on trial without a proper 
charge, and convicted upon incompetent evidence, 
or evidence irrelevant to the issue or otherwise inad
missible. He lacks both the skill and knowledge ade
quately to prepare his defense, even though he have 
a perfect one. He requires the guiding hand of 
counsel at every step in the proceedings against him. 
Without it, though he be not guilty, he faces the 
danger of conviction because he does not know how 
to establish his innocence. If that be true of men 
of intelligence, how much more true is it of the igno
rant and illiterate, or those of feeble intellect. If 
in any case, civil or criminal, a state or federal court 
were arbitrarily to refuse to hear a party by counsel, 
employed by and appearing for him, it reasonably 
may not be doubted that such a refusal would be a 
denial of a hearing, and, therefore, of due process in 
the constitutional sense.” (Italics added.)

A necessary corollary is that a defendant must be given 
a reasonable, opportunity to employ and consult with 
counsel; otherwise, the right to be heard by counsel would 
be of little worth. Avery v. Alabama, 308 U. 8, 444,440; 
House v. Mayo, 324 U. S. 42, 4G; White v. Ragen, 324 
U. S. 760, 764; Hawk v. Olson, 326 U. S. 271, 277-278. 
By denying petitioner any opportunity whatever to obtain 
counsel on ¿the habitual criminal accusation, the trial 
court deprived him of due process of law as guaranteed 
by the Fourteenth Amendment.

It follows that petitioner is being held by respondent 
under an invalid sentence. The judgment below7, sus
taining the denial of habeas corpus relief, is accordingly 
reversed.

Judgment reversed.

Reproduced From the Collections of the Manuscript Division, Library of Concress
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Petitioner is held in the custody of respondent, Warden 
of the Tennessee State Penitentiary, under a sentence of 
life imprisonment as an habitual criminal. Challenging 
the validity of that sentence under the Fourteenth 
Amendment, he commenced this action in the Tennessee 
courts to obtain his freedom. We granted certiorari, 347 
U. S. 933, because of the substantial question presented 
by 'his constitutional claim.

The basic facts are undisputed. Petitioner is a middle- 
aged Negro of little education. He was indicted on March 
10, 1949, for the offense of housebreaking and larceny, 
an offense punishable by a term of three to ten years. 
The indictment charged him with breaking and entering 
a business house and stealing therefrom sundry items of 
the aggregate value of $3, Following his arrest, peti
tioner was released on bond While awaiting trial set for 
May 17, 1949., On that day, without an attorney and 
without notice of any habitual criminal accusation against 
him, petitioner appeared in court intending to plead guilty 
to the indictment. He “felt that an attorney could do 
him no good on said charge [housebreaking and larceny] .” 
When his case was called for trial, he was orally advised 
by the trial judge that he would also be tried as an habit-
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ual criminal because of three alleged prior felonies.1 He 
was informed that conviction under t'he Tennessee Habit
ual Criminal Act carries a mandatory sentence of life 
imprisonment with no possibility of parole.2 Petitioner 
promptly asked for a continuance to enable him to obtain 
counsel on the habitual criminal accusation. His request 
was summarily denied., a jury was impaneled, and the 
case proceeded immediately to trial. Petitioner entered 
his plea of guilty to the housebreaking and larceny charge, 
and the prosecution introduced evidence in corroboration 
of the plea. At the conclusion of the trial, the judge 
instructed the jury to raise their right hands if they ac
cepted petitioner’s guilty plea on the housebreaking and 
larceny charge and if they approved of a three-year sen
tence on that charge. The jury responded by raising their 
right hands. The judge then instructed the jury to raise 
their right hands a second time if they found petitioner 
to be an habitual criminal. Once again the jury, without 
ever having left the jury box, raised their right hands. 
The entire proceeding—from the impaneling of the jury 
to the passing of sentence—consumed between five and
ten minutes.

Three years later, having served his sentence on the
housebreaking and larceny charge, petitioner applied to 
the Circuit Court of Knox County for habeas corpus re
lief.1 2 3 He alleged that his sentence as an habitual criminal 

1 The Tennessee Habitual Criminal Act, at the time of petitioner’s 
trial, permitted an oral accusation. Michie’s Tenn. Code, 1938 (1939 
Supp.) § 11S63.5. It was subsequently amended to require the 
inclusion of the accusation in the indictment on the substantive 
offense. Tenn. Code, 1932 (1950 Supp.) § 11863.5.

2 Tenn. Code, 1932 (1950 Supp.) § 11863.2.
3 Under Tennessee law, a defendant sentenced on both a felony 

charge and an habitual criminal accusation must serve his term on 
the felony charge before he can attack the validity of his habitual 
criminal sentence in habeas corpus proceedings. See State ex ret. 
Grandstafl v. Gore, 182 Tenn. 94, 98.

was invalid on the ground, among others, that he had been
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denied an opportunity to obtain counsel in his defense.4 
At a hearing on the application, petitioner, his wife, his 
brother, a juror, and the prosecuting attorney testified as 
to their recollection of petitioner’s trial.5 All five wit
nesses were in full accord as to the above-stated facts. 
They differed only on whether petitioner had pleaded 
guilty to the habitual criminal accusation and whether 
the prosecution had introduced any evidence concerning 
petitioner’s prior convictions. The prosecuting attorney, 
the only witness for the state, testified that petitioner 
had pleaded guilty to the habitual criminal accusation as 
well as the housebreaking and larceny charge, and that 
the record of petitioner’s prior convictions had been read 
to the jury; the other four witnesses denied it. In all 
other respects, the testimony of the prosecuting attorney 
substantiated the testimony of the other four witnesses. 
Thus he conceded that petitioner had not been repre
sented by counsel, that petitioner had not been given any 
pretrial notice of the habitual criminal accusation, that 
petitioner “said he wanted the case put off as he was 
advised by thè Court that he was being tried as an habit
ual criminal in addition to housebreaking and larceny. 
He asked that the case be put off so he could get a lawyer 
and [the trial judge] told him he had had since January 
up to May to get a lawyer.”

4 Petitioner also alleged, wholly apart from his claim of denial of 
counsel, that he was deprived of due process by the failure of the 
trial court to give him any pretrial notice of the habitual criminal 
accusation. We find it unnecessary to pass on this contention in 
view of our disposition of the case. We also note that in 1950, sub
sequent to petitioner’s trial, the Tennessee Habitual Criminal Act 
was amended to require pretrial notice. Tenn. Code, 1932 (1950 
Supp.) § 11863.5.

5 The record of petitioner’s trial consists only of the indictment 
and the judgment of conviction. There was no stenographic tran
script of the proceedings. The judgment recites that petitioner had 
“counsel present,” but it is conceded that the recital is not true.
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The Circuit Court, after hearing the case on the merits, [ 
accepted—as does the respondent here—petitioner’s 
factual allegations as to the denial of counsel. The Cir
cuit Court nevertheless upheld the validity of peti
tioner’s sentence and the Tennessee Supreme Court 
affirmed. Both courts emphasized that the Tennessee 
Habitual Criminal Act, like similar legislation in other 
states, does not create a separate offense but only en
hances a defendant’s punishment on being convicted of 
his fourth felony. Tipton v. State, 160 Tenn. 664. See 
also McDonald n. Massachusetts, 180 U. S. 311; Graham 
v. West Virginia, 224 U. S. 616. From that premise, 
the courts below reasoned that petitioner had Waived 
any right to counsel on the habitual criminal accusation 
by waiving counsel on the housebreaking and larceny 
charge. With this conclusion, we cannot agree.

Section 1 of the Act defines “habitual criminal” in 
considerable detail.6 Section 7 prescribes standards for

6 Tenn. Code, 1932 (1950 Supp.) § 11863.1:
“Any person who has either been three times convicted within this 

state of felonies, two of which, under section 11762 of the Code of 
Tennessee, rendered him infamous, or which were had under sections 
10777, 10778, 10790 and 10797 of said code, or which were for murder 
in the first degree, rape, kidnapping for ransom, treason or other 
crime punishable by death under existing laws, but for which the 
death penalty was not inflicted, or who has been three times convicted 
under the laws of any other state, government or country of crimes, 
two of which, if they had been committed in this state, would have 
rendered him infamous or would have been punishable under said 
sections 10777, 10778, 10788, 10790 and 10797 of said code, or would 
have been murder in the first degree, rape, kidnapping for ransom, 
treason or other crime punishable by death under existing laws, but 
for which the death penalty was not inflicted, shall be considered, for 
the purposes of this act, and is hereby declared to be an habitual 
criminal, provided that petit larceny shall not be counted as one of 
such three convictions but is expressly excluded, and provided further 
that each of such three convictions shall be for separate offenses, 
committed at different times, and on separate occasions/’

z
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CHANDLER v. FRET AG. 5

the admissibility of the record of the prior convictions 
of a defendant charged with being an habitual criminal.7 
This Section, the Tennessee Supreme Court has held, 
clearly authorizes “(a)n issue of fact as to the verity 
of such record, or as to the identity of the accused with 
the person named in such record. . . .” Tipton v. State, 
160 Tenn. 664. Proof of the defendant’s prior convic
tions is “. . . a condition precedent to the imposition of 
the increased punishment provided.” Tipton v. State, 
supra. Section 6 of the Act, moreover, provides that the 
increased punishment cannot be imposed unless the jury 
specially finds that the defendant is an habitual criminal 
as charged.8 “Under section 6 of the Act,” according to 
the Tennessee Supreme Court, “the question as to whether 
the defendant is an habitual criminal is one for the jury 
to decide?’ McCummings n. State, 175 Tenn. 309. In 
short, even though the Act does not create a separate 
offense, its applicability to any defendant charged with 
being an habitual criminal must be determined by a jury 
in a judicial hearing. Compare Williams V. New York, 
337 U. S. 241. That hearing and the trial on the felony r ’
charge, although they may be conducted in a single pro- - 
ceeding, are essentially independent of each other.9 
Thus, for example, it is possible that the jury in the 
instant case might have found petitioner guilty on the 
housebreaking and larceny charge and yet found him 
innocent of being an habitual criminal. Apparently rec
ognizing this possibility, petitioner at the earliest possible 
moment affirmatively sought an opportunity to obtain 
counsel on the habitual criminal accusation. Immedi
ately on being informed of the accusation and suddenly 
________ 1 *

7 Tenn. Code, 1932 (1950 Supp.) § 11863.7.
8 Tenn. Code, 1932 (1950 Supp.) § 11863.5.
’CompaYe, e. g., the West Virginia procedure which provides for a 

separate hearing on the habitual criminal issue. Sec Graham v. 
West Virginia, 224 U. S. 616.
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finding himself in danger of life imprisonment, he re
quested a continuance so that he could engage the services 
of an attorney; but the trial court refused the request 
and forced him to stand immediate trial. On these undis
puted facts, it is clear beyond question that petitioner did 
not waive counsel on the habitual criminal accusation. 
See Rice v. Olson, 324 U. S. 786, 788-789.

The Tennessee Attorney General denies, however, that 
petitioner had any federal constitutional right to counsel. 
He relies on the doctrine enunciated in Betts v. Brady, 
316 U. S. 455. But that doctrine has no application here. 
Petitioner did not ask the trial judge to furnish him coun
sel; rather, he asked for a continuance so that he could 
obtain his own. The distinction is well established in 
this Court’s decisions. Powell v. Alabama, 287 U. S. 45, 
71; Betts v. Brady, 316 U. S. 455, 466, 468; House v. 
Mayo, 324 U. S. 42, 46. Regardless of whether petitioner 
would have been entitled to the appointment of counsel, 
his right to be heard through his own counsel was un
qualified.10 See Palko v. Connecticut, 302 U. S. 319, 
324-325. As this Court stated over 20 years ago in 

 

Powell v. Alabama, supra, at 68-69:
“What, ihen, does a hearing include? Historically 

 

and in practice, in our own country at least, it has 

 

always included the right to the aid of counsel when 

 

desired and provided by the party asserting the right. 

 

The right to\ be heard would be, in many cases, of 

 

little avail if\it djd not comprehend the right to be 
heard by coi|n 
cated laymanijhas small and sometimes no skill in 
the science of law. If charged with crime, he is in-

. Even the intelligent and edu-

10 Tennessee statutes on the right to counsel appear to confer both 
rights on a defendant in a criminal case. Tenn. Code, 1932, §§ 11733, 
11734, 11547, 11548. See also Art. 1, §9, of the Declaration of 
Rights in the Tennessee Constitution.
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capable, generally, of determining for himself whether 
the indictment is good or bad. He is unfamiliar with 
the rules of evidence. Left without the aid of 
counsel he may be put on trial without a proper 
charge, and convicted upon incompetent evidence, 
or evidence irrelevant to the issue or otherwise inad
missible. He lacks both the skill and knowledge ade
quately to prepare his defense, even though he have 
a perfect one. He requires the guiding hand of 
counsel at every step in the proceedings against him. 
Without it, though he be not guilty, he faces the 
danger of conviction because he does not know how 
to establish his innocence. If that be true of n 
of intelligence, how much more true is it of the ig 
rant and illiterate, or those of feeble intellect. 
in any case, civil or criminal, a state or federal cc 
were arbitrarily to refuse to hear a party by coun 
employed by and appearing for him, it reasona 
may not be doubted that such a refusal would I 
denial of a hearing, and, therefore, of due process 
the constitutional sense.” (Italics added.)

A necessary corollary is that a defendant must be given 
a reasonable opportunity to employ and consult with 
counsel ; othgjameç, the right to be heard by counsel would

eïworth. I Avery v. Alabama, 308 U. S. 444,446;
House v. AT7T7J757324 U. S. 42, 46; White v. Ragen, 324 
U. S. 760, 764; Hawk v. Olson, 326 U. S. 271, 277-278. 
By denying petitioner any opportunity whatever to obtain 
counsel on the habitual criminal accusation, the trial 
court deprived him of due process of law as guaranteed 
by the Fourteenth Amendment.

It follows that petitioner is being held by respondent 
under an invalid sentence. The judgment below, sus
taining the denial of habeas corpus relief, is accordingly 
reversed.

Judgment reversed.
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William C. Chandler, 
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Warden Fretag.

On Writ of Certiorari to the 
Supreme Court of the State 
of Tennessee.

[November —, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

Petitioner is held in the custody of respondent, Warden 
of the Tennessee State Penitentiary, under a sentence of 
life imprisonment as an habitual criminal. Challenging 
the validity of that sentence under the Fourteenth 
Amendment, he commenced this action in the Tennessee 
courts to obtain his freedom. We granted certiorari, 347 
U. S. 933, because of the substantial question presented 
by his constitutional claim.

The basic facts are undisputed. Petitioner is a middle- 
aged Negro of little education. He was indicted on March 
10, 1949, for the offense of housebreaking and larceny, 
an offense punishable by a term of three to ten years. 
The indictment charged him with breaking and entering 
a business house and stealing therefrom sundry items of 
the aggregate value of S3, Following his arrest, peti
tioner was released on bond while awaiting trial set for 
May 17, 1949. On that day, without an attorney and 
without notice of any habitual criminal accusation against 
him, petitioner appeared in court intending to plead guilty 
to the indictment. He “felt that an attorney could do 
him no good on said charge [housebreaking and larceny].” 
When his case was called for trial, he was orally advised 
by the trial judge that he would also be tried as an habit-
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ual criminal because of three alleged prior felonies.1 He 
was informed that conviction under t'he Tennessee Habit
ual Criminal Act carries a mandatory sentence of life 
imprisonment with no possibility of parole.2 Petitioner 
promptly asked for a continuance to enable him to obtain 
counsel on the habitual criminal accusation. His request 
was summarily denied, a jury was impaneled, and the 
case proceeded immediately to trial. Petitioner entered 
his plea of guilty to the housebreaking and larceny charge, 
and the prosecution introduced evidence in corroboration 
of the plea. At the conclusion of the trial, the judge 
instructed the jury to raise their right hands if they ac
cepted petitioner’s guilty plea on the housebreakin 
larceny charge and if they approved of a three^ 
tence on that charge. The jury responded 
right hands. The judge then ins 
their right hands a second time 
to be an habitual criminal. O 
ever having left the jury 
The entire proceeding 
to the passing of sei 
ten minutes.

Three years 1 
housebreaking, 
the Circuit 
lief.3 He a 
was invali/on the ground, among ot

, having served his sentej6e on the 
d larceny charge, petitio
of Knox County 3 corpus re-

ged that his sentence as ajrfiabitual criminal 
, that

applied to

at the time of Detitiowfr’s 
enn. Code,¿1938 (193!

1 The T/nncssce Habitual Criminal 

 

trial, pejfiiitted an oral accusation. ____
Supp.)/§ 11863.5. It was subsequently amended to require die 
inclu/on of the accusation in the indictment on the substantive

. Tenn. iwjip.) g llW.y
enn. Code.11932 (1950Bupp.) § 11863.2.

nder Tennessee law, a defendant sentenced on both a felony 
charge and an habitual criminal accusation must serve his term on 
the felony charge before he can attack the validity of his habitual 
criminal sentence in habeas corpus proceedings. See State ex rcl. 
Grandstaff v. Gore, 182 Tenn. 94, 98
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denied an opportunity to obtain counsel in his defense.4 5 
At a hearing on the application, petitioner, his wife, his 
brother, a juror, and the prosecuting attorney testified as 
to their recollection of petitioner’s trial.® All five wit
nesses were in full accord as to the above-stated facts. 
They differed only on whether petitioner had pleaded 
guilty to the habitual criminal accusation and whether 
the prosecution had introduced any evidence concerning 
petitioner’s prior convictions.The prosecuting attorney, 
the only witness for the state, testified that petitioner 
had pleaded guilty to the habitual criminal accusation as 
well as the housebreaking and larceny charge, and that 
the record of petitioner’s prior convictions had been read 
to the jury; the other four witnesses denied it. In all 
other respects, the testimony of the prosecuting attorney 
substantiated the testimony of the other four witnesses. 
Thus he conceded that petitioner had not been repre
sented by counsel, that petitioner had not been given any 
pretrial notice of the habitual criminal accusation, that 
petitioner “said he wanted the case put off as he was 
advised by the Court that he was being tried as an habit
ual criminal in addition to housebreaking and larceny. 
He asked that the case be put off so he could get a lawyer 
and [the trial judge] told him he had had since January 
up to May to get a lawyer.”

4 Petitioner also alleged, wholly apart from his claim of denial of 
counsel, that he was deprived of due process by the failure of the 
trial court to give him any pretrial notice of the habitual criminal 
accusation. We find it unnecessary to pass on this contention in 
view of our disposition of the case. We also note that in 1950, sub
sequent to petitioner’s trial, the Tennessee Habitual Criminal Act 
was amended to require pretrial notice. Tenn. Code, 1932 (1950 
Supp.) § 11863.5.

5 The record of petitioner’s trial consists only of the indictment 
and the judgment of conviction. There was no stenographic tran
script of the proceedings. The judgment recites that petitioner had 
“counsel present,” but it is conceded that the recital is not true.

Reproduced From the Collections of the Manuscript Division, Library of Comrrem
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tions is . . a’condition precedent to the imposition of 
the increased punishment provided.” Tipton v. State, 
supra. Section 6 of the Act, moreover, provides that the 
increased punishment cannot be imposed unless the jury 
specially finds that the defendant is an habitual criminal 
as charged.8 “Under section 6 of the Act,” according to 
the Tennessee Supreme Court, “the question as to whether 
the defendant is an habitual criminal is one for the ju 
to decide.” McCummings v. State, 175 Tenn. 30Q^In 
short, even though the Act does not create a sep'arate 
offense, its applicability to any defendant charged with 
being an habitual criminal must be determined by a jury 
in a judicial hearing. Compare Williams v. New York, 
337 U. S. 241. That hearing and the trial on the felony 
charge, although they may be conducted in a single pro
ceeding, are essentially independent of each other.” 
Thus, for example, it is possible that the jury in the 
instant case might have found petitioner guilty on the 
housebreaking and larceny 'charge and yet found him 
innocent of being an habitual criminal. Apparently rec
ognizing this possibility, petitioner at the earliest possible 
moment affirmatively sought an opportunity to 
counsel on the habitual criminal acc 
ately on being informed of
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ry of the accused with 
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finding himself in danger of life imprisonment, he re
quested a continuance so that he could engage the services 
of an attorney; but the trial court refused the request 
and forced him to stand immediate trial. On these undis
puted facts, it is clear beyond question that petitioner did 
not waive counsel on the habitual criminal accusation. 
See Rice v. Olson, 324 U. S. 786, 788-789.

The Tennessee Attorney General denies, however, that 
petitioner had any federal constitutional right to counsel. 
He relies on the doctrine enunciated in Betts v. Brady, 
316 U. S. 455. But that doctrine has no application here. 
Petitioner did not ask the trial judge to furnish him coun
sel; rather, he asked for a continuance so that he could 
obtain his own. The distinction is well established in 
this Court’s decisions. Potveil v. Alabama, 287 U. S. 45, 
71; Betts v. Brady, 31$ U. S. 455, 466, 468; House x. 
Mayo, 324 U. S. 42,46. Regardless of whether petitioner 
would have been entitled to the appointment of counsel, 
his right to be heard through his own counsel was un
qualified.10 See Palko v. Connecticut, 302 U. S. 319, 
324-325. As this Court stated over 20 years ago in 
Powell v. Alabama, supra, at 68-69:

rights on a defendant inTTrHnimucaseTTemi. Code, 1932, §§ 11733, 
11734, 11547, 11548. See also Art. 1, §9, of the Declaration of 
Bights in the Tennessee Constitution.

“What, then, does a hearing include? Historically 
and in practice, in our own country at least, it has 
always included the right to the aid of counsel when 
desired and provided by the party asserting the right. 
The right to be heard would be, in many cases, of 
little avail if it did not comprehend the right to be 
heard by counsel. Even the intelligent and edu
cated layman has small and sometimes no skill in 
the science of law. If charged with crime, he is in-

ttTWTOyappear to confer both
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capable, gen erally, of determining for himself whether 
the indictment is good or bad. He is unfamiliar with 
the rules of evidence. Left without the aid of 
counsel he may be put on trial without a proper 
charge, and convicted upon incompetent evidence, 
or evidence irrelevant to the issue or otherwise inad- 
missible. He lacks both the skill and knowledge ade
quately to prepare his defense, even though he have 
a perfect one. He requires the guiding hand of 
counsel at every step in the ‘proceedings against him. 
Without it, though he be not guilty, he faces the 
danger of conviction because lie does not know how 
to establish his innocence. If that be true of men 
of intelligence, how much more true is it of the igno
rant and illiterate, or those of feeble intellect. If 
in any case, civil or criminal, a state or federal court 
were arbitrarily to refuse to hear a party by counsel, 
employed by and appearing for him, it reasonably 
may not be doubted that such a refusal would be a 
denial of a hearing, and, therefore, of due process in 
the constitutional sense.” (Italics added.)

A necessary corollary is that a defendant must be given 
a reasonable opportunity to employ and consult with 
counsel; otherwise, the right to be heard by counsel would 
be of little worth. Avery v. Alabama, 308 U. S. 444,446; 
House v. Mayo, 324 U. S. 42, 46; White v. Ragen, 324. 
U. S. 760, 764; Hawk v. Olson, 326 U. S. 271, 277-278. 
By denying petitioner any opportunity whatever to obtain 
counsel on the habitual criminal accusation, the trial 
court deprived him of due process of law as guaranteed 
by the Fourteenth Amendment.

It follows”that petitioner is being held by respondent 
under an invalid sentence. The judgment below, sus
taining the denial of habeas corpus relief, is accordingly 
reversed.

Judgment reversed.
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No. 39.—October Term, 1954.
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Warden Fretag.

On Writ of Certiorari to the 
Supreme Court of the State 
of Tennessee.

[November —, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

Petitioner is held in the custody of respondent, Warden 
of the Tennessee State Penitentiary, under a sentence of 
life imprisonment as an habitual criminal. Challenging 
the validity of that sentence under the Fourteenth 
Amendment, he commenced this action in the Tennessee 
courts to obtain his freedom. We granted certiorari, 347 
U. S. 933, because of the substantial question presented 
by his constitutional claim.

The basic facts are undisputed. Petitioner is a middle- 
aged Negro of little education. He was indicted on March 
10, 1949, for the offense of housebreaking and larceny, 
an offense punishable by a term of three to ten years. 
The indictment charged him with breaking and entering 
a business house and stealing therefrom sundry items of 
the aggregate value of $3, Following his arrest, peti
tioner was released on bond While awaiting trial set for 
May 17, 1949. On that day, without an attorney and 
without notice of any habitual criminal accusation against 
him, petitioner appeared in court intending to plead guilty 
to the indictment. He “felt that an attorney could do- 
him no good on said charge [housebreaking and larceny].” 
When his case was called for trial, he was orally advised 
by the trial judge that he would also be tried as an habit-
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trial, permitted an oral accusation. Michie’s Tenn. Code, 1938 (1939 
Supp.) § 11863.5. It was subsequently amended to require the 
inclusion of the accusation in the indictment on the substantive 
offense. Tenn. Code, 1932 (1950 Supp.) § 11863.5.

2 Tenn. Code, 1932 (1950 Supp.) § 11863.2.
3 Under Tennessee law, a defendant sentenced on both a felony 

charge and an habitual criminal accusation must serve his term on 
the felony charge before he can attack the validity of his habitual 
criminal sentence in habeas corpus proceedings. See State ex rel. 
Grandstafi v. Gore, 182 Tenn. 94, 98.
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ual criminal because of three alleged prior felonies.1 He 
was informed that conviction under the Tennessee Habit
ual Criminal Act carries a mandatory sentence of life 
imprisonment with no possibility of parole.1 2 Petitioner 
promptly asked for a continuance to enable him to obtain 
counsel on the habitual criminal accusation. His request 
was summarily denied, a jury was impaneled, and the 
case proceeded immediately to trial. Petitioner entered 
his plea of guilty to the housebreaking and larceny charge,
and the prosecution introduced evidence in corroboration 
of the plea. At the conclusion of the trial, the judge 
instructed the jury to raise their right hands if they ac
cepted petitioner’s guilty plea on the housebreaking and 
larceny charge and if they approved of a three-year sen
tence on that charge. The jury responded by raising their 
right hands. The judge then instructed the jury to raise 
their right hands a second time if they found petitioner 
to be an habitual criminal. Once again the jury, without 
ever having left the jury box, raised their right hands. 
The entire proceeding—from the impaneling of the jury 
to the passing of sentence—consumed between five and 
ten minutes.

Three years later, having served his sentence on the 
housebreaking and larceny charge, petitioner applied to 
the Circuit Court of Knox County for habeas corpus re
lief.3 He alleged that his sentence as an habitual criminal 
was invalid on the ground, among others, that he had been
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denied an opportunity to obtain counsel in his defense.4 
At a hearing on the application, petitioner, his wife, his 
brother, a juror, and the prosecuting attorney testified as 
to their recollection of petitioner’s trial.5 All five wit
nesses were in full accord as to the above-stated facts. 
They differed only on whether petitioner had pleaded 
guilty to the habitual criminal accusation and whether 
the prosecution had introduced any evidence concerning 
petitioner’s prior convictions. The prosecuting attorney, 
the only witness for the state, testified that petitioner 
had pleaded guilty to the habitual criminal accusation as 
well as the housebreaking and larceny charge, and that 
the record of petitioner's prior convictions had been read 
to the jury; the other four witnesses denied it. In all 
other respects, the testimony of the prosecuting attorney 
substantiated the testimony of the other four witnesses. 
Thus he conceded that petitioner had not been repre
sented by counsel, that petitioner had not been given any 
pretrial notice of the habitual criminal accusation, that 
petitioner “said he wanted the case put off as he was 
advised by the Court that he was being tried as an habit
ual criminal in addition to housebreaking and larceny. 
He asked that the case be put off so he could get a lawyer 
and [the trial judge] told him he had had since January 
up to May to get a lawyer.”

4 Petitioner also alleged, wholly apart from his claim of denial of 
counsel, that he was deprived of due process by the failure of the ' 
trial court to give him any pretrial notice of the habitual criminal 
accusation. We find it unnecessary to pass on this contention in 
view of our disposition of the case. We also note that in 1950, sub
sequent to petitioner’s trial, the Tennessee Habitual Criminal Act 
was amended to require pretrial notice. Tenn. Code, 1932 (1950 
Supp.) § 11863.5.

6 The record of petitioner’s trial consists only of the indictment 
and the judgment of conviction. There was no stenographic tran
script of the proceedings. The judgment recites that petitioner had 
“counsel present,” but it is conceded that the recital is not true.
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The Circuit Court, after hearing the case on the merits, 
accepted—as does the respondent • here—petitioner’s 
factual allegations as to the denial of counsel. The Cir
cuit Court nevertheless upheld the validity of peti
tioner’s sentence and the Tennessee Supreme Court 
affirmed. Both courts emphasized that the Tennessee 
Habitual Criminal Act, like similar legislation in other 
states, does not create a separate offense but only en
hances a defendant’s punishment on being convicted of 
his fourth felony. Tipton v. State, 160 Tenn. 664. See 
also McDonald n. Massachusetts, 180 U. S. 311; Graham 
v. West Virginia, 224 U. S. 616. From that premise, 
the courts below reasoned that petitioner had waived 
any right to counsel on the habitual criminal accusation 
by waiving counsel on the housebreaking and larceny 
charge. With this conclusion, we cannot agree.

Section 1 of the Act defines “habitual criminal” in 
considerable detail.8 Section 7 prescribes standards for 9

9 Tenn. Code, 1932 (1950 Supp.) § 11863.1:
“Any person who has either been three times convicted within this 

state of felonies, two of which, under section 11762 of the Code of1 
Tennessee, rendered him infamous, or which were had under sections 
10777, 10778, 10790 and 10797 of said code, or which were for murder 
in the first degree, rape, kidnapping for ransom, treason or other 
crime punishable by death under existing laws, but for which the 
death penalty was not inflicted, or who has been three times convicted 
under the laws of any other state, government or country of crimes, 
two of which, if they had been committed in this state, would have 
rendered him infamous or would have been punishable under said 
sections 10777, 10778, 107S8, 10790 and 10797 of said code, or would 
have been murder in the first degree, rape, kidnapping for ransom, 
treason or other crime punishable by death under existing laws, but 
for which the death penalty was not inflicted, shall be considered, for 
the purposes of this act, and is hereby declared to be an habitual 
criminal, provided that petit larceny shall not be counted as one of 
such three convictions but is expressly excluded, and provided further 
that each of such three convictions shall be for separate offenses,, 
committed at different times, and on separate occasions.”
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the admissibility of the record of the prior convictions 
of a defendant charged with being an habitual criminal.7 
This Section, the Tennessee Supreme Court has held, 
clearly authorizes “(a)n issue of fact as to the verity 
of such record, or as to the identity of the accused with 
the person named in such record. ...” Tipton v. State, 
160 Tenn. 664. Proof of the defendant’s prior convic
tions is “. . . a condition precedent to the imposition of 
the increased punishment provided.” Tipton n. State, 
supra. Section 6 of the Act, moreover, provides that the 
increased punishment cannot be imposed unless the jury 
specially finds that the defendant is an habitual criminal 
as charged.8 9 “Under section 6 of the Act,” according to 
the Tennessee Supreme Court, “the question as to whether 
the defendant is an habitual criminal is one for the jury 
to decide.” McCummings v. State, 175 Tenn. 309. In 
short, even though the Act does not create a separate 
offense, its applicability to any defendant charged with 
being an habitual criminal must be determined by a jury 
in a judicial hearing. Compare Williams v. New York, 
337 U. S. 241. That hearing and the trial on the felony 
charge, although they may be conducted in a single pro
ceeding, are essentially independent of each other." 
Thus, for example, it is possible that the jury in the 
instant case might have found petitioner guilty on the 
housebreaking and larceny charge and yet found him 
innocent of being an habitual criminal. Apparently rec
ognizing this possibility, petitioner at the earliest possible 
moment affirmatively sought an opportunity to obtain 
counsel on the habitual criminal accusation. Immedi
ately on being informed of the accusation and suddenly

7 Tenn. Code, 1932 (1950 Supp.) § 11863.7.
8 Tenn. Code, 1932 (1950 Supp.) § 11863.5.
9 Compare, e. g., the West Virginia procedure which provides for a 

separate hearing on the habitual criminal issue. See Graham v. 
West Virginia, 224 U. S. 616.
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Tenn. Code, 1932, §§ 11733, 
§9, of the Declaration of

10 Tennessee statutes on the right to counsel appear to confer both 
rights on a defendant in a criminal case.
11734, 11547, 11548. See also Art. 1, 
Rights in the Tennessee Constitution.

I

finding himself in danger of life imprisonment, he re
quested a continuance so that he could engage the services 
of an attorney; but the trial court refused the request 
and forced him to stand immediate trial. On these undis
puted facts, it is clear beyond question that petitioner did 
not waive counsel on the habitual criminal accusation. 
See Rice v. Olson, 324 U. S. 786,788-789.

The Tennessee Attorney General denies, however, that 
petitioner had any federal constitutional right to counsel. \
He relies on the doctrine enunciated in Betts v. Brady, t 
316 U. S. 455. But that doctrine has no application here. 
Petitioner did not ask the trial judge to furnish him coun
sel ; rather, he asked for a continuance so that he could 
obtain his own. The distinction is well established in 
this Court’s decisions. Powell v. Alabama, 287 U. S. 45, 
71; Betts v. Brady, 316 U. S. 455, 466, 468; House v. 
Mayo, 324 U. S. 42,46. Regardless of whether petitioner 
would have been entitled to the appointment of counsel, 
his right to be heard through his own counsel was un
qualified.10 . See Palko v. Connecticut, 302 U. S. 319, 
324-325. As this Court stated over 20 years ago in 
Powell v. Alabama, supra, at 68-69:

“What, then, does a hearing include? Historically 
and in practice, in our own country at least, it has 
always included the right to the aid of counsel when 
desired and provided by the party asserting the right. 
The right to be heard would be, in many cases, of 
little avail if it did not comprehend the right to be 
heard by counsel. Even the intelligent and edu
cated layman has small and sometimes no skill in 
the science of law. If charged with crime, he is in-

Reproduced From the Collections of the Manuscript Division, Library of Concress
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capable, generally, of determining for himself whether 
the indictment is good or bad. He is unfamiliar with 
the rules of evidence. Left without the aid of 
counsel he may be put on trial without a proper 
charge, and convicted upon incompetent evidence, 
or evidence irrelevant to the issue or otherwise inad
missible. He lacks both the skill and knowledge ade
quately to prepare his defense, even though he have 
a perfect one. He requires the guiding hand of 
counsel at every step in the proceedings against him. 
Without it, though he be not guilty, he faces the 
danger of conviction because he does not know how 
to establish his innocence. If that be true of men 
of intelligence, how much more true is it of the igno
rant and illiterate, or those of feeble intellect. If 
in any case, civil or criminal, a state or federal court 
were arbitrarily to refuse to hear a party by counsel, 
employed by and appearing for him, it reasonably 
may not be doubted that such a refusal would be a 
denial of a hearing, and, therefore, of due process in 
the constitutional sense.” (Italics added.)

A necessary corollary is that a defendant must be given 
a reasonable opportunity to employ and consult with 
counsel; oth^iause, the right to be heard by counsel would 
be of littl/worth Avery v. Alabama, 308 U. S. 444,446; |
House v. * 324 U. S. 42, 46; White v. Ragen, 324 
U. S. 760, 764; Hawk v. Olson, 326 U. S. 271, 277-278. 
By denying petitioner any opportunity whatever to obtain 
counsel on the habitual criminal accusation, the trial 
court deprived him of due process of law as guaranteed 
by the Fourteenth Amendment.

It follows that petitioner is being held by respondent 
under an invalid sentence. The judgment below, sus
taining the denial of habeas corpus relief, is accordingly 
reversed.

Reproduced From the Collections of the Manuscript Division, Library of Contras
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SUPREME COURT OF THE UNITED STATES

No. 39.—October Term, 1954

William C. Chandler, 
Petitioner,

v.
Warden Fretag.

On Writ of Certiorari to the 
Supreme Court of the State 
of Tennessee.

[November —, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
t'he Court.

Petitioner is held in the custody of respondent, Warden 
of the Tennessee State Penitentiary, under a sentence of 
life imprisonment as an habitual criminal. Challenging 
the validity of that sentence under the Fourteenth 
Amendment, he commenced this action in the Tennessee 
courts to obtain his freedom. We granted certiorari, 347 
U. S. 933, because of the substantial question presented 
by his constitutional claim.

The basic facts are undisputed. Petitioner is a middle- 
aged Negro of little education. He was indicted on March 
10, 1949, for the offense of housebreaking and larceny, 
an offense punishable by a term of three to ten years. 
The indictment charged him with breaking and entering 
a business house and stealing therefrom sundry items of 
the aggregate value of $3, Following his arrest, peti
tioner was released on bond while awaiting trial set for 
May 17, 1949« On that day, without an attorney and 
without notice of any habitual criminal accusation against 
him, petitioner appeared in court intending to plead guilty 
to the indictment. He “felt that an attorney could do 
him no good on said charge [housebreaking and larceny].” 
When his case was called for trial, he was orally advised 
by the trial judge that he would also be tried as an habit-
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ual criminal because of three alleged prior felonies? He 
was informed that conviction under t'he Tennessee Habit
ual Criminal Act carries a mandatory sentence of life 
imprisonment with no possibility of parole.1 2 3 Petitioner 
promptly asked for a continuance to enable him to obtain 
counsel on the habitual criminal accusation. His request 
was summarily denied, a jury was impaneled, and the 
case proceeded immediately to trial. Petitioner entered 
his plea of guilty to the housebreaking and larceny charge, 
and the prosecution introduced evidence in corroboration 
of the plea. At the conclusion of the trial, the judge 
instructed the jury to raise their right hands if they ac
cepted petitioner’s guilty plea on the housebreaking and 
larceny charge and if they approved of a three-year sen
tence on that charge. The jury responded by raising their 
right hands. The judge then instructed the jury to raise 
their right hands a second time if they found petitioner 
to be an habitual criminal. Once again the jury, without 
ever having left the jury box, raised their right hands. 
The entire proceeding—from the impaneling of the jury 
to the passing of sentence—consumed between five and 
ten minutes.

1 The Tennessee Habitual Criminal Act, at the time of petitioner’s 
trial, permitted an oral accusation. Michie’s Tenn. Code, 193S (1939 
Supp.) §11863.5. It was subsequently amended to require the 
inclusion of the accusation in the indictment on the substantive 
offense. Tenn. Code, 1932 (1950 Supp.) § 11863.5.

2 Tenn. Code, 1932 (1950 Supp.) § 11863.2.
3 Under Tennessee law, a defendant sentenced on both a felony 

charge and an habitual criminal accusation must serve his term on 
the felony charge before he can attack the validity of his habitual 
criminal sentence in habeas corpus proceedings. See State ex ret. 
Grandstafl v. Gore, 182 Tenn. 94, 98.

Three years later, having served his sentence on the 
housebreaking and larceny charge, petitioner applied to 
the Circuit Court of Knox County for habeas corpus re
lief? He alleged that his sentence as an habitual criminal 
was invalid on the ground, among others, that he had been



denied an opportunity to obtain counsel in his defense.4 
At a hearing on the application, petitioner, his wife, his 
brother, a juror, and the prosecuting attorney testified as 
to their recollection of petitioner’s trial.5 All five wit
nesses w’ere in full accord as to the above-stated facts. 
They differed only on whether petitioner had pleaded 
guilty to the habitual criminal accusation and whether 
the prosecution had introduced any evidence concerning 
petitioner’s prior convictions. The prosecuting attorney, 
the only witness for the state, testified that petitioner 
had pleaded guilty to the habitual criminal accusation as 
well as the housebreaking and larceny charge, and that 
the record of petitioner’s prior convictions had been read 
to the jury; the other four witnesses denied it. In all 
other respects, the testimony of the prosecuting attorney 
substantiated the testimony of the other four witnesses. 
Thus he conceded that petitioner had not been repre
sented by counsel, that petitioner had not been given any 
pretrial notice of the habitual criminal accusation, that 
petitioner “said he wanted the case put off as he was 
advised by the Court that he was being tried as an habit
ual criminal in addition to housebreaking and larceny. 
He asked that the case be put off so he could get a lawyer 
and [the trial judge] told him he had had since January 
up to May to get a lawyer.”

4 Petitioner also alleged, wholly apart from his claim of denial of 
counsel, that lie was deprived of due process by the failure of the 
trial court to give him any pretrial notice of the habitual criminal 
accusation. We find it unnecessary to pass on this contention in 
view of our disposition of the case. We also note that in 1950, sub
sequent to petitioner’s trial, the Tennessee Habitual Criminal Act 
was amended to require pretrial notice. Tenn. Code, 1932 (1950 
Supp.) §11863.5.

5 The record of petitioner’s trial consists only of the indictment 
and the judgment of conviction. There was no stenographic tran
script of the proceedings. The judgment recites that petitioner had 
“counsel present,” but it is conceded that the recital is not true.

CHANDLER v. FRETAG.
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The Circuit Court, after hearing the case on the merits, 
accepted—as does the respondent here—petitioner's 
factual allegations as to the denial of counsel. The Cir
cuit Court nevertheless upheld the validity of peti
tioner’s sentence and the Tennessee Supreme Court 
affirmed. Both courts emphasized that the Tennessee 
Habitual Criminal Act, like similar legislation in other 
states, does not create a separate offense but only en
hances a defendant’s punishment on being convicted of 
his fourth felony. Tipton v. State, 160 Tenn. 664. See 
also McDonald x. Massachusetts, 180 U. S. 311; Graham 
v. West Virginia, 224 U. S. 616. From that premise, 
the courts below reasoned that petitioner had waived 
any right to counsel on the habitual criminal accusation 
by waiving counsel on the housebreaking and larceny 
charge. With this conclusion, we cannot agree.

Section 1 of the Act defines “habitual criminal” in 
considerable detail.8 Section 7 prescribes standards for

« Tenn. Code, 1932 (1950 Supp.) § 11S63.1:
“Any person who has either been three times convicted within this 

state of felonies, two of which, under section 11762 of the Code of 
Tennessee, rendered him infamous, or which were had under sections 
10777, 10778, 10790 and 10797 of said code, or which were for murder 
in the first degree, rape, kidnapping for ransom, treason or other 
crime punishable by death under existing laws, but for which the 
death penalty was not inflicted, or who has been three times convicted 
under the laws of any other state, government or country of crimes, 
two of which, if they had been committed in this state, would have 
rendered him infamous or would have been punishable under said 
sections 10777, 10778, 10788, 10790 and 10797 of said code, or would 
have been murder in the first degree, rape, kidnapping for ransom, 
treason or other crime punishable by death under existing laws, but 
for which the death penalty was riot inflicted, shall be considered, for 
the purposes of this act, and is hereby declared to be an habitual 
criminal, provided that petit larceny shall not be counted as one of 
such three convictions but is expressly excluded, and provided further 
that each of such three convictions shall be for separate offenses, 
committed at different times, and on separate occasions.”

A

«
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CHANDLER v. FRET AG. 5

the admissibility of the record of the prior convictions 
of a defendant charged with being an habitual criminal.7 8 
This Section, the Tennessee Supreme Court has held, 
clearly authorizes “(a)n issue of fact as to the verity 
of such record, or as to the identity of the accused with 
the person named in such record. . . .” Tipton v. State, 
160 Tenn. 664. Proof of the defendant’s prior convic
tions is “. . . a condition precedent to the imposition of 
the increased punishment provided.” Tipton v. State, 
supra. Section 6 of the Act, moreover, provides that the 
increased punishment cannot be imposed unless the jury 
specially finds that the defendant is an habitual criminal 
as charged.” “Under section 6 of the Act,” according to 
the Tennessee Supreme Court, “the question as to whether 
the defendant is an habitual criminal is one for the jury 
to decide.” McCummings v. State, 175 Tenn. 309. In 
short, even though the Act does not create a separate 
offense, its applicability to any defendant charged with, 
being an habitual criminal must be determined by a jury 
in a judicial hearing. Compare Williams v. New York, 
337 U. S. 241. That hearing and the trial on the felony 
charge, although they may be conducted in a single pro
ceeding, are essentially independent of each other.9 
Thus, for example, it is possible, that the jury in the 
instant case might have found petitioner guilty on the 
housebreaking and larceny charge and yet found him 
innocent of being an habitual criminal. Apparently rec
ognizing this possibility, petitioner at the earliest possible 
moment affirmatively sought an opportunity to obtain 
counsel on the habitual criminal accusation. Immedi
ately on being informed of the accusation and suddenly

» Tenn. Code, 1932 (1950 Supp.) § 11863.7.
8 Tenn. Code, 1932 (1950 Supp.) §11863.5.
9 Compare, e. g., the West Virginia procedure which provides for a 

separate hearing on the habitual criminal issue. See Graham v. 
West Virginia, 224 U. S. 616.



finding himself in danger of life imprisonment, he re
quested a continuance so that he could engage the services 
of an attorney; but the trial court refused the request 
and forced him to stand immediate trial. On these undis
puted facts, it is clear beyond question that petitioner did 
not waive counsel on the habitual criminal accusation. 
See Rice v. Olson, 324 U. S. 786,788-789.

The Tennessee Attorney General denies, however, that 
petitioner had any federal constitutional right to counsel. 
He relies on the doctrine enunciated in Betts v. Brady, 
316 U. S. 455. But that doctrine has no application here. 
Petitioner did not ask the trial judge to furnish him coun
sel; rather, he asked for a continuance so that he could 
obtain his own. The distinction is well established in 
this Court’s decisions. Powell v. Alabama, 287 U. S. 45, 
71; Betts v. Brady, 316 U. S. 455, 466, 468; House v. 
Mayo, 324 U. S. 42, 46. Regardless of whether petitioner 

■would have been entitled to the appointment of counsel, 
his right to be heard through his own counsel was un
qualified.10 See Palko v. Connecticut, 302 U. S. 319, 
324-325. As this Court stated over 20 years ago in 
Poivell v. Alabama, supra, at 68-69:

“What, then, does a hearing include? Historically 
and in practice, in our own country at least, it has 
always included the right to the aid of counsel when 
desired and provided by the party asserting the right. 
The right to be heard would be, in many cases, of 
little avail if it did not comprehend the right to be 
heard by counsel. Even the intelligent and edu
cated layman has small and sometimes no skill in 
the science of law. If charged with crime, he is in-

10 Tennessee statutes on the ritçht to counsel appear to confer both 
rights on a defendant in a criminal case. Tenn. Code, 1932, §§ 11733, 
11734, 11547, 11548. See also Art. 1, §9, of the Declaration of 
Bights in the Tennessee Constitution.
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capable, generally, of determining for himself whether 
the indictment is good or bad. He is unfamiliar with 
the rules of evidence. Left without the aid of 
counsel he may be put on trial without a proper 
charge, and convicted upon incompetent evidence, 
or evidence irrelevant to the issue or otherwise inad
missible. He lacks both the skill and knowledge ade
quately to prepare his defense, even though he have 
a perfect one. He requires the guiding hand of 
counsel at every step in the proceedings against him. 
Without it, though he be not guilty, he faces the 
danger of conviction because he does not know how 
to establish his innocence. If that be true of men 
of intelligence, how much more true is it of the igno
rant and illiterate, or those of feeble intellect. If 
in any case, civil or criminal, a state or federal court 
were arbitrarily to refuse to hear a party by counsel, 
employed by and appearing for him, it reasonably 
may not be doubted that such a refusal would be a 
denial of a hearing, and, therefore, of due process in 
the constitutional sense.” (Italics added.)

A necessary corollary is that a defendant must be given 
a reasonable opportunity to employ and consult with 
counsel; otherwise, the right tq_bfiJifiaaiJaiLCQUaae]jKQUld. 
be of littl^wortlp Avery v. Alabama, 308 U. S. 444,446; 
House v. 324 U. S. 42, 46; White v. Rogen, 324
U. S. 760, 764; Hawk v. Olson, 326 U. S. 271, 277-278. 
By denying petitioner any opportunity whatever to obtain 
counsel on the habitual criminal accusation, the trial 
court deprived him of due process of law as guaranteed 
by the Fourteenth Amendment.

It follows that petitioner is being held by respondent 
under an invalid sentence. The judgment below, sus
taining the denial of habeas corpus relief, is accordingly 
reversed.

Judgment reversed.
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SUPREME COURT OF THE UNITED STATES

No. 39—October Term, 1954.

William C. Chandler, 
Petitioner,

v.
Warden Fretag.

On Writ of Certiorari to the 
Supreme Court of the State 
of Tennessee.

[November —, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
t'he Court.

Petitioner is held in the custody of respondent, Warden 
of the Tennessee State Penitentiary, under a sentence of 
life imprisonment as an habitual criminal. Challenging 
the validity of that sentence under the Fourteenth 
Amendment, he commenced this action in the Tennessee 
courts to obtain his freedom. We granted certiorari, 347 
U. S. 933, because of the substantial question presented 
by 'his constitutional claim.

The basic facts are undisputed. Petitioner is a middle- 
aged Negro of little education. He was indicted on March 
10, 1949, for the offense of housebreaking and larceny, 
an offense punishable by a term of three to ten years. 
The indictment charged him with breaking and entering 
a business house and ste^lin^herefrom^su»d»y4temrvf~' 
the aggregate value of^S^J1 Following his arrest, peti
tioner was released on bond while awaiting trial set for 
May 17, 1949. On that day, without an attorney and 
without notice of any habitual criminal accusation against 
him, petitioner appeared in court intending to plead guilty 
to the indictment. He “felt that an attorney could do 
him no good on said charge [housebreaking and larceny].” 
When his case was called for trial, he was orally advised 
by the trial judge that he would also be tried as an habit-
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ual criminal because of three alleged prior felonies.1 He 
was informed that conviction under the Tennessee Habit
ual Criminal Act carries a mandatory sente' 
imprisonment with no possibility of parole.2 
promptly asked for a continuance to enable hir 
counsel on the habitual criminal accusation. 1 
was summarily denied, a jury was impanele 
case proceeded immediately to trial. Petitior 
his plea of guilty to the housebreaking and larcekiy charge, 
and the prosecution introduced evidence in cori 
of the plea. At the conclusion of the trial,! 
instructed the jury to raise their right hands if they ac
cepted petitioner’s guilty plea on the housebreaking and 
larceny charge and if they approved of a thrae-year sen
tence on that charge. The jury responded by raising their 
right hands. The judge then instructed the Airy to raise 
their right hands a second time if they foui/d petitioner 
to be an habitual criminal 
ever 
The entire proceeding—from the impaneli 
to the passing of sentence 
ten minutes.

Three years later, having served his 
housebreaking and larceny charge, petitioner applied to 
the Circuit Court of Knox County for tfabeas corpus re
lief. * He alleged that his sentence as ahmabitual criminal 
was invalid on the ground, among other/, that he had been 
denied an opportunity to obtain cou
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1 The Tennessee Habitual Criminal Art, at/the time of petitioner’s 
“"“Trial, permitted an oral accusation.

It was subsequently amended to require the inclusion of the 
tion in the indictment on the substantive offeiise. Tenn. Code,

TT^Ot'M. UlWl.'gaO 11863.2.
*7 ^Petitioner also alleged, wholly apart from his claim of denial of 
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At a hearing on the application, petitioner, his wife, his 
brother, a juror, and the prosecuting attorney testified"^ 
to their recollection of petitioner’s trials^- All five wit
nesses were in full accord as to the above-stated facts. 
They differed only on whether petitioner had pleaded 
guilty to the habitual criminal accusation and whether 
the prosecution had introduced any evidence concerning 
petitioner’s prior convictions. The prosecuting attorney, 
the only witness for the state, testified that petitioner 
had pleaded guilty to the habitual criminal accusation as 
well as the housebreaking and larceny charge, and that 
the record of petitioner’s prior convictions had been read 
to the jury; the other four witnesses denied it. In all 
other respects, the testimony of the prosecuting attorney 
substantiated the testimony of the other four witnesses. 
Thus he conceded that petitioner had not been repre
sented by counsel, that petitioner had not been given any 
pretrial notice of the habitual criminal accusation, that 
petitioner “said he wanted the case put off as he was 
advised by the Court that he was being tried as an habit
ual criminal in addition to housebreaking and larceny. 
He asked that the case be put off so he could get a lawyer 
and [the trial judge] told him he had had since Januarv, 
up to May to get a lawyer.” —-------

’ The Circuit Courtyiaccepted—as does the respondent 
here—petitioner’s factual allegations as to the denial of 
counsel. The Circuit Court nevertheless upheld the 
validity of. petitioner’s sentence and the Tennessee 

accusation. We find it unnecessary to pass on this contention in 
view of our disposition of the case. We also note that in 1950, sub
sequent to petitioner’s trial, the Tennessee Habitual Criminal Act 
was amended to require pretrial notice. Tenn. Code, 
§11863.5.

4acnrd of petitioner’s trial consists only of the indictment 
and the judgment of conviction. There was no stenographic tran
script of the proceedings. The judgment, recites that petitioner had 
“counsel present/’ but it is conceded that the recital is not true.

CHANDLER v. FRETAG.
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Supreme Court affirmed. Both courts emphasized that- 
flie Tennessee Habitual Criminal Act, like similar legis
lation in other states, does not create a separate offense 

/but only enhances a defendant’s punishment on being 
I convidted of his fourth felony. Tipton v. State, 160 Tenn. 
i 664. See also McDonald v. Massachusetts, 180 U. S. 
| 311; Graham v. West Virginia, 224 U. S. 616. From that 
| premise, the courts below reasoned that petitioner had 

waived any right to counsel on the habitual criminal 
I accusation by waiving counsel on the housebreaking and 
1 larceny charge. With this conclusion, we cannot agree..

Section 1 of the Act defines “habitual criminal” in 
consideialde^tefaiO Section 7 prescribes standards for 

^th^admissibility of the record of the prior convictions 
of a defendant charged with being an habitual criminal 
This Section, the Tennessee Supreme Court has held, 
clearly authorizes “(a)n issue of fact as to the verity
mis 
clear

©¿'Tenn. Code, ___
“Any person who has eithe?TJiu^hrce times convicted within this 

state of felonies, two of which, under^^tjpn 11762 of the Code of 
Tennessee, rendered him infamous, or whicliwu^had under sections 
10777, 1O77S, 10790 and 10797 of said code, or wlucfruigrefor murder 
in the first degree, rape, kidnapping for ransom, treaslSfr*ua ^ffw 
crime punishable by death under existing laws, but for which 
death penalty was not inflicted, or who has been three times convicted 
under the laws of any other state, government or country of crimes, 
two of which, if they had been committed in this state, would have 
rendered him infamous or would have been punishable under said 
sections 10777, 10778, 10788, 10790 and 10797 of said code, on woultL 
have been murder in the first degree, rape, kidnapping for rangpffl^ 
treason or other crime punishable by death under existipgj^vs, but 
for which the death penalty was not inflicted, slialU>gi!unsidered, for 
the purposes of this act, and is herebydasWfeil to be an habitual 
criminal, provided that petit larcejjpHifall not be counted as one of 
such three convictions but isejififessly excluded, and provided further 
that each of such threc^onvictions shall be for separate offenses, 
committed at differentHimes, and on separate occasions.” 

^^¿?Tenn. Code,(3F)§ 11863.7.

Reproduced From the Collections of the Manuscript Division, Library of Contress



t

. ■■

39

I
♦

i
j.

.1

»<«*»«

l4/i

CHANDLER v. FRETAG. 5

of such record, or as to the identity of the accused with 
the person named in such record. . . .” Tipton v. State, 
160 Tenn. 664. Proof of the defendant’s prior convic
tions is“. . . a condition precedent to t'he imposition of 
the increased punishment provided.” Tipton v. State, 
supra. Section 6 of the Act, moreover, provides that the 
increased punishment cannot be imposed unless the jury 
specially finds that the defendant is an habitualjgj 
as charged^ " Under section 6 of the Act,” according to 
the Tennessee Supreme Court, “the question as to whether 
the defendant is an habitual criminal is one for the jury 
to decide.” McCummings v. State, 175 Tenn. 309. In 
short, even though the Act does not create a separate 
offense, its applicability to any defendant charged with 
being an habitual criminal must, be determined by a jury 

That hearing and the trial on the

357

<6

in a judicial hearing. A r 
felony charge, althougn they may be conducted in a sing 
proceeding, are essentially independent of each othe 
Thus, for example, it is possible that the jury in the 
instant case might have found petitioner guilty on the 
housebreaking and larceny charge and yet found him 
innocent of being an habitual criminal. Apparently rec
ognizing this possibility, petitioner at the earliest possible 
moment affirmatively sought an opportunity to obtain 
counsel on the habitual criminal accusation. Immedi
ately on being informed of the accusation and suddenly 
finding himself in danger of life imprisonment, he re
quested a continuance so that he could engage the services 
of an attorney; but the trial court refused the request 
and forced him to stand immediate trial. On these undis
puted facts, it is clear beyond question that petitioner^ 
not waive counsel on the haLa 
See Rice v. Olson, 32

Code,
^jpCompare, e- 0'> tEe West Virginia procedure which provides for a 
separate hearing on the habitual criminal issue. See Graham v. 
West Virginia, 224 U. S. 616.

*

//VS

ion.

'Sw/>/=•■)
§ 11863.5.

Z86, 788-789.

♦

¥

Reproduced From the Collections of the Manuscript Division, Library of Congress



?

Id

1

A ¿¿'S
OjuZ' £

•k.

39

CHANDLER v. FR6

The Tennessee Atto "General denies, however, that 
petitioner had anyjconstitutional right to counsel. He 

 

reliés on the doctrfhe enunciated in Betts n. Brady, 316 
U. S. 455. j That doctrine roeognieoo certain exceptions 

fy of a state court to furnioh counsel to an r>f 
digent defendant uiiubh, tv obtain fris mon: The Bcéfu v> 

doctrine has no application here. Petitioner did 
not ask the trial judge to furnish him counsel; rather, h^ 
asked for a continuance so that he could obtain his ow

} The distinction is well established in this Court’s deci 
sions. Powell v. Alabama, 287 U. S. 45, 71; Bett/v 
Brady, 316 U. S. 455, 466, 468; House v. Mayo, 3% 
42, 46.
ztotox court lu fmnijtrunffl^^lJJ lltll, t
through his own counsel ’ 
Connecticut, 302 U. S. 319, 524-325.

. S.
4y of »■Regardless of any OHOoptüono to the

^unqualified./See Palko v.

', 324-325. .¿Thurprinciple wao 
) years ago in Powell v. Alabama,

supra, at 68-69:
“What, then, does a hearing include? Historically 

and in practice, in our own country at least, it has 
always included the right to the aid of counsel when 
desired and provided by the party asserting the right. 
The right to be heard would be, in many cases, of 
little avail if it did not comprehend the right to be 
heard by counsel. Even the intelligent and edu
cated layman has small and sometimes no skill in 
the science of law. If charged with crime, he is in
capable, generally, of determining for himself whether 
the indictment is good or bad. He is unfamiliar with 
the rules of evidence. Left without the aid of 
counsel he may be put on trial without a proper 

'Cj^Tcnncssce statutes on the right to counsel appear to|[ 
—m—wMwwmi liin) nuim'in a criminal case. Tenn. Code, 
§§ 11733, 11734, 11547,11548. See also Art. 1, § 9, of the Declaration 
of Rights in the Tennessee Constitution.
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charge, and convicted upon incompetent evidence, 
or evidence irrelevant to the issue or otherwise inad
missible. He lacks both the skill and knowledge ade-
quately to prepare his defense, even though he have 
a perfect one. He requires the guiding hand of 
counsel at every step in the proceedings against him. 
Without it, though he be not guilty, he faces the 
danger of conviction because he does not know how 
to establish his innocence. If that be true of men 
of intelligence, how’ much more true is it of the igno
rant and illiterate, or those of feeble intellect. If 
in any case, civil or criminal, a state or federal court 
were arbitrarily to refuse to hear a party by counsel, 
employed by and appearing for him., it reasonably 
may not be doubted that such a refusal would be a 
denial of a hearing, and, therefore, of due process in 
the constitutional sense.” (Italics added.)

A necessary corollary is that a defendant must be given 
a reasonable opportunity to employ and consult with

_ counsel: otherwise, the right to be heard by counsel w’ould
be of littiejayail.^ Avery v. Alabama, 308 U. S. 444, 446;
House n. Mayo/324 U. S. 42, 46; White v. Ragen, 324 ?
U. S. 760, 764; Hawk v. Olson, 326 U. S. 271, 277-278.
By denying petitioner any opportunity whatever to obtain
counsel on the habitual criminal accusation, the trial q
court deprived him of due process of law as guaranteed _ )
by the Fourteenth Amendment.

It follows that petitioner is being held by respondent
under an invalid sentence. The judgment below, sus- *7
taining the denial of habeas corpus relief, is accordingly 5=
reversed.

Judgment reversed.
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SUPREME COURT OF THE UNITED STATES

No. 39.—October Term, 1954.

Petitioner,
v.

Warden Fretag.

On Writ of Certiorari to the 
Supreme Court of the State 
of Tennessee.

[November —, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

Petitioner is held in the custody of respondent, Warden 
of the Tennessee State Penitentiary, under a sentence of 
life imprisonment as an habitual criminal. Challenging 
the validity of that sentence under the Fourteenth 
Amendment, he commenced this action in the Tennessee 
courts to obtain his freedom. We granted certiorari, 347 
U. S. 933, because of the substantial question presented 
by 'his constitutional claim.

The basic facts are undisputed. Petitioner is a middle- 
aged Negro of little education. He was indicted on March 
10, 1949, for the offense of housebreaking and larceny, 
an offense punishable by a term of three to ten years. 
The indictment charged him with breaking and entering 
a business house and stealing therefrom sundry items of 
the aggregate value of $3, Following his arrest, peti
tioner was released on bond while awaiting trial set for 
May 17, 1949. On that day, without an attorney and 
without notice of any habitual criminal accusation against 
him, petitioner appeared in court intending to plead guilty 
to the indictment. He “felt that an attorney could do 
him no good on said charge [housebreaking and larceny].” 
When his case was called for trial, he was orally advised 
by the trial judge that he would also be tried as an habit-
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ual criminal because of three alleged prior felonies.1 He 
was informed that conviction under the Tennessee Habit
ual Criminal Act carries a mandatory sentence of life 
imprisonment with no possibility of parole.2 Petitioner 
promptly asked for a continuance to enable him to obtain 
counsel on the habitual criminal accusation. His request 
was summarily denied, a jury was impaneled, and the 
case proceeded immediately to trial. Petitioner entered 
his plea of guilty to the housebreaking and larceny charge, 
and the prosecution introduced evidence in corroboration 
of the plea. At the conclusion of the trial, the judge 
instructed the jury to raise their right hands if they ac
cepted petitioner’s guilty plea on the housebreaking and 
larceny charge and if they approved of a three-year sen
tence on that charge. The jury responded by raising their 
right hands. The judge then instructed the jury to raise 
their right hands a second time if they found petitioner 
to be an habitual criminal. Once again the jury, without 
ever having left the jury box, raised their right hands. 
The entire proceeding—from the impaneling of the jury 
to the passing of sentence—consumed between five and 
ten minutes.

Three years later, having served his sentence on the 
housebreaking and larceny charge, petitioner applied to 
the Circuit Court of Knox County for habeas corpus re
lief. He alleged that his sentence as an habitual criminal 
was invalid on the ground, among others, that he had been 
denied an opportunity to obtain counsel in his defense.3

1 The Tennessee Habitual Criminal Act, at the time of petitioner’s 
trial, permitted an oral accusation. Tenn. Code, 1939, § 11863.5. 
It was subsequently amended to require the inclusion of the accusa
tion in the indictment on the substantive offense. Tenn. Code, 1950 
Supp.,§ 11863.5.

2 Tenn. Code, 1939, § 11863.2.
3 Petitioner also alleged, wholly apart from his claim of denial of 

counsel, that he was deprived of due process by the failure of the 
trial court to give him any pretrial notice of the habitual criminal
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At a hearing on the application, petitioner, his wife, his 
brother, a juror, and the prosecuting attorney testified as 
to their recollection of petitioner’s trial.* 4 * All five wit
nesses were in full accord as to the above-stated facts. 
They differed only on whether petitioner had pleaded 
guilty to the habitual criminal accusation and whether 
the prosecution had introduced any evidence concerning 
petitioner’s prior convictions. The prosecuting attorney, 
the only witness for the state, testified that petitioner 
had pleaded guilty to the habitual criminal accusation as 
well as the housebreaking and larceny charge, and that 
the record of petitioner’s prior convictions had been read 
to the jury; the other four witnesses denied it. In all 
other respects, the testimony of the prosecuting attorney 
substantiated the testimony of the other four witnesses. 
Thus he. conceded that petitioner had not been repre
sented by counsel, that petitioner had not been given any 
pretrial notice of the habitual criminal accusation, that 
petitioner “said he wanted the case put off as he was 
advised by the Court that he was being tried as an habit
ual criminal in addition to housebreaking and larceny. 
He asked that the case be put off so he could get a lawyer 
and [the trial judge] told him he had had since January 
up to May to get a lawyer.”

accusation. We find it unnecessary to pass on this contention in 
view of our disposition of the case. We also note that in 1950, sub
sequent to petitioner’s trial, the Tennessee Habitual Criminal Act 
was amended to require pretrial notice. Tenn. Code, 1950 Supp., 
§ 11863.5.

4 The record of petitioner’s trial consists only of the indictment
and the judgment of conviction. There was no stenographic tran
script of the proceedings. The judgment recites that petitioner had 
“counsel present,” but it is conceded that the recital is not true.

The Circuit Court accepted—as does the respondent 
here—petitioner's factual allegations as to the denial of 
counsel. The Circuit Court nevertheless upheld the 
validity of petitioner’s sentence and the Tennessee
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Supreme Court affirmed. Both courts emphasized that 
the Tennessee Habitual Criminal Act, like similar legis
lation in other states, does not create a separate offense 
but only enhances a defendant’s punishment on being 
convicted of his fourth felony. Tipton v. State, 160 Tenn. 
664. See also McDonald v. Massachusetts, 180 U. S. 
311; Graham v. West Virginia, 224 U. S. 616. From that 
premise, the courts below reasoned that petitioner had 
waived any right to counsel on the habitual criminal 
accusation by waiving counsel on the housebreaking and 
larceny charge. With this conclusion, we cannot agree.

Section 1 of the Act defines “habitual criminal” in 
considerable detail.5 Section 7 prescribes standards for 
the admissibility of the record of the prior convictions 
of a defendant charged with being an habitual criminal.'1 
This Section, the Tennessee Supreme Court has held, 
clearly authorizes “(a)n issue of fact as to the verity 6

6 Tenn. Code, 1939, § 11S63.1:
“Any person who has either been three times convicted within this 

state of felonies, two of which, under section 117G2 of the Code of 
Tennessee, rendered him infamous, or which were had under sections 
10777, 10778, 10790 and 10797 of said code, or which were for murder 
in the first degree, rape, kidnapping for ransom, treason or other 
crime punishable by death under existing laws, but for which the 
death penalty was not inflicted, or who has been three times convicted 
under the laws of any other state, government or country of crimes, 
two of which, if they had been committed in this state, would have 
rendered him infamous or would have been punishable under said 
sections 10777, 10778, 107S8, 10790 and 10797 of said code, or would 
have been murder in the first degree, rape, kidnapping for ransom, 
treason or other crime punishable by death under existing laws, but 
for which the death penalty was not inflicted, sliall be considered, for 
the purposes of this act, and is hereby declared to be an habitual 
criminal, provided that petit larceny shall not be counted as one of 
such three convictions but is expressly excluded, and provided further 
that each of such three convictions shall be for separate offenses, 
committed at different times, and on separate occasions.”

0 Tenn. Code, 1939, § 11863.7.
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of such record, or as to the identity of the accused with 
the person named in such record. . . .” Tipton v. State, 
160 Tenn. 664. Proof of the defendant’s prior convic
tions is “. . . a condition precedent to the imposition of 
the increased punishment provided.” Tipton v. State, 
supra. Section 6 of the Act, moreover, provides that the 
increased punishment cannot he imposed unless the jury 
specially finds that the defendant is an habitual criminal 
as charged.’ “Under section 6 of the Act,” according to 
the Tennessee Supreme Court, “the question as to whether 
the defendant is an habitual criminal is one for the jury 
to decide.” JfcCwtnmings v. State, 175 Tenn. 309. In 
short, even though the Act does not create a separate 
offense, its applicability to any defendant charged with 
being an habitual criminal must be determined by a jury 
in a judicial hearing.*  That hearing and the trial on the 
felony charge, although they may be conducted in a single 
proceeding, are essentially independent of each other.8 
Thus, for example, it is possible that the jury in the 
instant case might have found petitioner guilty on the 
housebreaking and larceny charge and yet found him 
innocent of being an habitual criminal. Apparently rec
ognizing this possibility, petitioner at the earliest possible 
moment affirmatively sought an opportunity to obtain 
counsel on the habitual criminal accusation. Immedi
ately on being informed of the accusation and suddenly 
finding himself in danger of life imprisonment, he re
quested a continuance so that he could engage the services 
of an attorney; but the trial court refused the request 
and forced him to stand immediate trial. On these undis
puted facts, it is clear beyond question that petitioner did 
not waive counsel on the habitual criminal accusation. 
See Rice v. Olson, 324 U. S. 786, 788-789.

7 Tenn. Code, 1939, §11863.5.
" Compare, e. g., the West Virginia procedure which provides for a 

separate hearing on the habitual criminal issue. See Graham v. 
West Virginia, 224 U. S. 616.

o
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6 CHANDLER v. FRETAG.

The Tennessee Attorney General denies, however, that 
petitioner had any constitutional right to counsel. He 
relies on the doctrine enunciated in Betts v. Brady, 316 
U. S. 455. That doctrine recognizes certain exceptions 
to the duty of a state court to furnish counsel to an in
digent defendant unable to obtain his own. The Betts v. 
Brady doctrine has no application here. Petitioner did 
not ask the trial judge to furnish him counsel; rather, he 
asked for a continuance so that he could obtain his own.0 
The distinction is well established in this Court’s deci
sions. Powell v. Alabama, 287 U. S. 45, 71; Betts v. 
Brady, 316 U. S. 455, 466, 468; House v. Mayo, 324 U. S. 
42, 46. Regardless of any exceptions to the duty of a 
state court to furnish counsel, its duty to hear a defendant 
through his own counsel is unqualified. See Palko v. 
Connecticut, 302 U. S. 319, 324-325. This principle was 
ably expressed over 20 years ago in Powell v. Alabama, 
supra, at 68-69:

“What, then, does a hearing include? Historically 
and in practice, in our own country at least, it has 
always included the right to the aid of counsel when 
desired and provided by the party asserting the right. 
The right to be heard would be, in many cases, of 
little avail if it did not comprehend the right to be 
heard by counsel. Even the intelligent and edu
cated layman has small and sometimes no skill in 
the science of law. If charged with crime, he is in
capable, generally, of determining for himself whether 
the indictment is good or bad. He is unfamiliar with 
the rules of evidence. Left without the aid of 
counsel he may be put on trial without a proper

0 Tennessee statutes on the right to counsel appear to impose both 
requirements on a trial court in a criminal case. Tenn. Code, 1939, 
§§ 11733, 11734, 11547, 11548. See also Art. 1, § 9, of the Declaration 
of Rights in the Tennessee Constitution.
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charge, and convicted upon incompetent evidence, 
or evidence irrelevant to the issue or otherwise inad
missible. He lacks both the skill and knowledge ade
quately to prepare his defense, even though he have 
a perfect one. He requires the guiding hand of 
counsel at every step in the proceedings against him. 
Without it, though he be not guilty, he faces the 
danger of conviction because he does not know how 
to establish his innocence. If that be true of men 
of intelligence, how much more true is it of the igno
rant and illiterate, or those of feeble intellect. If 
in any case, civil or criminal, a state or federal court 
were arbitrarily to refuse to hear a party by counsel, 
employed by and appearing for him, it reasonably 
may not be doubted that such a refusal would be a 
denial of a hearing, and, therefore, of due process in 
the constitutional sense.” (Italics added.)

A necessary corollary is that a defendant must be given 
a reasonable opportunity to employ and consult with 
counsel; otherwise, the right to be heard by counsel would 
be of little avail. Avery v. Alabama, 308 U. S. 444, 446; 
House v. Mayo, 324 U. S. 42, 46; .ITTute v. Ragen, 324 
U. S. 760, 764; Hawk v. Olson, 326 U. S. 271, 277-278. 
By denying petitioner any opportunity whatever to obtain 
counsel on the habitual criminal accusation, the trial 
court deprived him of due process of law as guaranteed 
by the Fourteenth Amendment.

It follows that petitioner is being held by respondent 
under an invalid sentence. The judgment below, sus
taining the denial of habeas corpus relief, is accordingly 
reversed.

Judgment reversed.

/

i

(
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STTPRUME COURT OF THE UNITED STATES

11/1/5U

No. 39.— October Term, 195U*

William C. Chandler, 
Petitioner,

v.
Warden Fretag

On Writ of Certiorari 
to the Supreme Court 
of the State of 
Tennessee.

z

[November —, 195U.1

Mr. Chief Justice Warren delivered the opinion of the

Court.

Petitioner is held in the custody of respondent, Warden 

of the Tennessee State Penitentiary, under a sentence of life 

imprisonment as an habitual criminal. Challenging the validity 

of that sentence under the Fourteenth Amendment, he commenced 

this action in the Tennessee courts to obtain his freedom. We 

granted certiorari, 3h7 U.S. 933, because of the substantial 

question presented by his constitutional claim.

The basic facts are undisputed. Petitioner is a middle-aged 

Negro of little education. He was indicted oh March 10, 19h9, 

for the offense of housebreaking and larceny, an offense punish- 

able by a term of three to ten years. The indictment charged 

him with breaking and entering a business house and stealing 

therefrom sundry items of the aggregate value of $3*00.  Following 

his arrest, petitioner was released on bond while awaiting trial 

set for May 17, 19U9. On that day, without an attorney and
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petitioner appeared in court intending to plead guilty to the 

indictment. He ’’felt that an attorney could do him no good 

on said charge [housebreaking and larceny]." When his case 

was called for trial, he was orally advised by the trial judge 

that he would also be tried as an habitual criminal because of

three alleged prior felonies. He was informed that conviction 

under the Tennessee Habitual Criminal Act carries a mandatory 

sentence of life imprisonment with no possibility of parole. 

Petitioner!promptly asked for a continuance to enable him to 

obtain counsel on the habitual criminal accusation. His request 

was summarily denied, a jury was impanelled, and the case pro

ceeded immediately to trial. Petitioner entered his plea of 

guilty to the housebreaking and larceny charge, and the prose

cution introduced evidence in corroboration of the plea. At the 

conclusion of the trial, the judge instructed the jury to raise 

their right hands if they accepted petitioner’s guilty plea on 

the housebreaking and larceny charge and if they approved of a 

three—year sentence on that charge. The jury responded by raising 

their right hands. The judge then instructed the jury to raise 

their right hands a second time if they found petitioner to be 

an habitual criminal. Once again the jury, without ever having
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jury box, raised their right hands. The entire pro-

ceeding - from the impanelling of the jury to the passing of

n/i/5h

sentence — consumed between five and ten minutes.

Three years later, having served his sentence on the house-

breaking and larceny charge, petitioner applied to the Circuit

Court of Knox County for habeas corpus relief. He alleged that

hi s sentence as an habitual criminal was invalid on the

* ■•‘1n e had been denied an opp.p.rtr?

to obtain counsel in his defense. At a hearing on the applic<on,

petitioner, his wife, his brother, a juror, and the prosecuting
X 

attorney testified as to their reoollection of petitioner’s trial.

They differed only on whether petitioner had pleaded

to the habitual criminal accusationland whether the prose'guilty

cution

convictions. The prosecuting attorney, the only witness for the 

state, testified that petitioner had pleaded guilty to the habitual 

criminal accusation as well as the housebreaking and laroeny charge 

and that the record of petitioner’s prior convictions had been 

read to the jury, the other four witnesses denied it. In all 

other respects, the testimony of the prosecuting attorney aubstan-
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tiated the testimony of the other four witnesses 

conceded that petitioner had not been represented by counsel 

that petitioner had not been given any pre-trial notice of the

nd nai accusation, that petitioner "said he wanted

put off as he was advised by the Court that he was being 

an habitual criminal in addition to housebreaking and

■'v Oil
He asked that the case be put off so he could get a

lawyer and [the trial Judge} told him he had had since January

The Circuit Court accepted - as does the respondent here - 

petitioner’s factual allegations as to the denial of counsel.

The Circuit Court nevertheless upheld the validity of petitioner’s 

sentence and the Tennessee Supreme Court affirmed. Both courts 

emphasized that the Tennessee Habitual criminal Act, like similar 

legislation in other states, does not create a separate offense 

but only enhances a defendant’s punishment on being convicted of

his fourth felony. Tipton v. State, 160 Tenn. 66U. See also McDonald

v. Massachusetts, 180 U.S. 311J Graham v. West Virginia, 22h U.S.

616. From that premise, the courts below reasoned that petitioner

had waived any right to counsel on the habitual criminal accusation

by waiving counsel on the housebreaking and larceny charge. With

Section 1 of the Act defines "habitual criminal" incoo-
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siderable detail. Section 7 prescribes standards for|the

admissibility of the record of the prior convictions of a 

defendant charged with being an habitual criminal. This Section,

the Tennessee Supreme Court has held, clearly authorizes ”(a)n

issue of fact as to the verity|of such record, or as to the

identity of the accused with the person named in such record....”

Tipton v. Statef 160 Tenn. 66U. Proof of the defendant’s prior

convictions is ”...a condition precedent to the imposition of tie

increased punishment provided.” Tipton v. State, supra.

Section 6 of the Act, moreover, provides that the increased

punishment cannot be imposed unless the jury specially finds 
o 

that the defendant is an habitual criminal as charged. "Under

section 6 of the Act,” according to the Tennessee Supreme Court,

"the question as to whether the defendant is an habitual criminal

is one for the jury to decide.” McCummings v. State, 175 Tenn,

309. In short, even thoughthe Act does not create a separate

offense, its applicability to any defendant charged with being

an habitual criminal must be determined by a jury in a judicial

hearing*  That hearing and the trial on the felony charge, al—

though they may be conducted.in a single proceeding, are essen—

tially independent of each other. Thus, for example, it is

possible that the jury in the instant case might have found

■CL
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petitioner guilty on the housebreaking and larceny charge and

yet found him innocent of being an habitual criminal*  Appareitly

recognizing this possibility, petitioner at the earliest possüe

moment affirmatively sought an opportunity to obtain counsel on

the habitual criminal accusation. Immediately on being informed 

of the accusation and suddenly finding himself in danger of life 

imprisonment, he requested a continuance so that he could engage 

the services of an attorney) but the trial court refused the re

quest and forced him to stand immediate trial. On these undis

puted facts, it is clear beyond question that petitioner did not

waive counsel on the habitual criminal accusation. Rice

v. Olson, 32h U.S. 786, 788.- 78?.

The Tennessee Attorney General denies, however, that 

petitioner had any constitutional right to counsel. He relies 

on the doctrine enunciated in Betts v. Brady, 316 U.S. That

doctrine recognizes certain exceptions to the duty of a state 

court to furnish counsel to an indigent defendant unable to 

obtain his own. The Betts v. Brady doctrine has no application

(ft ■ • ■

here. Petitioner did not ask the trial judge to furnish him 

counsel) rather, he asked for a continuance so that he could ob- 

tain his own. The distinction is well-established in this Court’s 

decisions. Powell v. Alabama, 287 U.S. U5, 71) Betts v. Brady,
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316 U.S. U66, U68; House v. Mayo, 32h U.S. h.2, 1|6.

Regardless of any exceptions to the duty of a state court to 

furnish counsel, its duty to hear a defendant through his own 

counsel is unqualified. See Palko v. Connecticut, 302 U.S. 319»

32U-325. This principle was ably expressed over twenty years

ago in Powell v. Alabama, supra, at 68-69:

’’What, then, does a hearing include? Historically 
and in practice, in our own country at least, it has 
always included the right to the aid of oounsel. when 
desired and provided by the party asserting the right. 
The right to be heard would be, in many cases, of 
little avail if it did not comprehend the right to be 
heard by counsel. Even the intelligent and educated 
layman has small and sometimes no skill in the science 
of law. If charged with crime, he is incapable, 
generally, of determining for himself whether the in
dictment is good or bad. He is unfamiliar with the 
rules of evidence. Left without the aid of oounsel 
he may be put on trial without a proper charge, and 
convicted upon incompetent evidence, or evidence 
irrelevant to the issue or otherwise inadmissible. 
He lacks boththe skill and knowledge adequately to 
preparehisdefense, even though he have a perfect 
one. He requires the guiding hand of oounsel at 
every step in the proceedings against him. Without 
It, though he be not guilty, he faces the danger of 
conviction because he does not know how to establish 
his innocence. If that be true of men of intelli-

■ gence, how much more true is it of the ignorant and 
illiterate, or those of feeble intellect. _ If in any 
case, civil or criminal, a state or federal w> cqua'I <<</€*•*  g. 
arbitrarily ho refuse to hear a parly by counsel^ '
employed by and appearing lor him, it reasonablymay 
not be doubted that such a refusal would be a denial 
0? a hearing, and, therefore, of due process In the 
constitutional sense.(Italics added.)

A necessary corollary is that a defendant must be given a reasonable 

opportunity to employ and consult with counsel; otherwise, the 

right to be heard by oounsel would be of little avail. Avery 

v. Alabama, 308 U.S. UUh, Uh6; House v. Mayo , 32h U.S. h2, h6;

White v. Ragen, 32h U.S. 760, 76hj Hawk v. Olson, 326 U.S. 271,
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277-278. By denying petitioner any opportunity whatever to

obtain counsel on the habitual criminal accusation, the trial 

court deprived him of due process of law as guaranteed by the 

Fourteenth Amendment.

It follows that petitioner is being held by respondent under 

an invalid sentence. The judgment below, sustaining the denial 

of habeas corpus relief, is accordingly reversed.

Judgment ffeversed*

o

i
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trial, permitted an oral accusation. Tenn. Code § 11863.5

(1939). I't was subsequently amended to require the Inclusion 

of the accusation in the indictment on the substantive offense. 

Tenn. Code 11863.5 (1950 Supp.)•

2) Tenn. Code § 11863.2 (1939).

3) Petitioner also alleged, wholly apart from his claim of denial 

of counsel, that he was deprived of due process by the failure
V

of the trial court to give him any pre-trial notice of the 

habitual criminal accusation. We find it unnecessary to pass 

on this contention in view of our disposition of the case. We 

also note that in 1950, subsequent to petitioner’s trial, the 

Tennessee Habitual Criminal Act was amended to require pre-trial 

notice. Tenn. Code § 11863*5  (1950 Supp.).

U) The record of petitioner’s trial consists only of the indict

ment’ and the judgment of conviction. There was no stenographic 

transcript of the proceedings. The judgment recites that 

petitioner had ’’counsel present”, but it is conceded that the 

recital is not true.

5) Tenn. Code § 11863.1 (1939)s

’’Any person who has either been three times 
convicted within this state of felonies, two 
of which, under section 11762 of the Code of 
Tennessee, rendered him infamous, or which 
were had under sections 10777, 10778, 10790 and 
10797 of said oode, or which were for murder in 
the firs€ degree, rape, kidnapping for ransom, 
treason or other crime punishable by death 
under existing laws, but for which the death 
penalty was not inflicted, or who has been three 
times convicted under the laws of any other 
state, government or Country of crimes, two of 
which, if they had been committed in this state, 
would have tewwarryni ■ i ■Wa'hdrwmrfMP x Mai d x MM Kt iam 
rendered him infamous or would have been punish
able under said sections 10777, 10778, 10788, 
10790 and 10797 of said oode, or would have been 
murder in the first degree, rape, kidnapping for 
ransom, treason or other crime punishable by doath

- Collections of —
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under existing laws, but for which the 
death penalty was not inflicted, shall be 
considered, for the purposes of~this act, and — 
is hereby declared to be an habitual criminal, 
provided that petit larceny shall not be counted 
as one of such three convictions but is expressly 
excluded, and provided further that each of such 
three convictions shall be for separate offenses, 
committed at different times, and on separate
occasions«"

6) Tenn. Code § 11863.7 (1939)•

7) Tenn. Code § 11863*5  (1939)*

8) Compare, e.g., the West Virginia procedure which provides for a 

separate hearing on the habitual criminal issue*  See Graham

v. West__Virginia, 22h U.S. 616*

9) Tennessee statutes on the right to counsel appear to impose 

both requirements on a trial court in a criminal case. Tenn. 

Code § 11733, § H73U, § 115h7, §H5U8 (1939). See also 

Art. 1, § 9, of the Declaration of Rights in the .Tennessee. 

Constitution*

Î
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MEMORANDUM BY THE CHIEF JUSTICE

No. 39 - CHANDLER v. FRET AG

Petitioner is here on cert to have reviewed the action of the Supreme

Court of the State of Tennesse, denying him habeas corpus relief from conviction 

as a habitual criminal for which he was sentenced to prison for the remainder 

of his life. He contends that he was denied due process of law as guaranteed 

by the Fourteenth Amendment to the Constitution of the United States in that he 

was not given proper notice of the charge against him, and also that he was 

denied the right to counsel on the trial of that issue. Because of the constitu

tional question involved, this Court took jurisdiction.

The facts are as follows:

Petitioner was indicted on May 10, 1949, for the offenses of breaking

and entering a tobacco shop and of stealing therefrom a quantity of cigarettes, 

chewing gum and cigars of the aggregate value of $3. 00. He was arrested, 

released on bond, and appeared for trial on May 17, 1949, without an attorney 

and without notice of any habitual criminal accusation against him.

When his case was called for trial, he stated his willingness to plead

guilty to the housebreaking and larceny charge, the punishment for which was 

from three to ten years’ imprisonment.
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When his case was called for trial, he was orally advised that he

would also be tried as an habitual criminal for which he would be subject to 

omptly asked for a continuance

to enable him to obtain counsel on the habitual criminal accusation. His 

request was summarily denied, and he was ordered to trial. From this point, 

what transpired in the court room is not entirely clear. There was no 

stenographic transcript of the proceedings, and the judgment of the court is 

inaccurate in part at least in reciting that petitioner had ’’counsel present”, 

the state agreeing now that such was not the case.

More than three years later, on the habeas corpus hearing, an attempt

was made to reconstruct the proceedings at the trial. At that time, the petitione 

his wife and brother, a juror, and the Assistant Attorney General, all of 

whom had been present at the trial, testified as to their recollection of what 

happened on that occasion. They all agree that the impanelment of the jury, 

the trial, the instructions, the verdict, and the sentence to imprisonment for 

life consumed between five and ten minutes. Petitioner's witnesses testified 

that he pled guilty only to housebreaking and larceny; that he was not called 

upon to plead to an accusation charging him with being an habitual criminal;



that no evidence was offered concerning any prior convictions of petitioner;

that no written instructions, as required by Tennessee law,were given to the 

jury; that the jury never left the box, but that the judge asked them to raise 

their right hands if they found petitioner guilty. The Assistant Attorney

General, the only witness for the state »'testifying wholly from memory" 

stated toncerning the length of the trial that "After we got down to business it 

probably took about ten minutes;" that the judge did not furnish the jury with 

a written charge; that he did explain,the Habitual Criminal Act, but that he 

was not certain whether the court read the Act to the jury; that the court

stated to the jury if they agreed that petitioner was guilty of housebreaking 

and larceny and "should take three years tiiey should hold up their right 

hands," and "if he was guilty as an habitual criminal also to hold up their

SO
right hands and xksnsxthat was the verdict, he was found guilty of being an

habitual criminal and of housebreaking and larceny. "

All witnesses were in agreement that petitioner, an uneducated Negro,

the
was willing to acknowledge his guilt of/housebreaking and larceny charge,

but that when told he was also to be tried as an habitual criminal he asked the

court for a continuance to obtain a lawyer; that his request was summarily

denied, and he was forced to immediate trial.

y

(
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judgment adjudging him an habitual criminal. The Circuit Court, in a memoran

dum opinion, dismissed his action. On appeal, the Supreme Court of Tennessee 

affirmed.

The State does not contend that petitioner had actual notice of the

habitual criminal accusation before his trial for housebreaking and larceny.
■ 1

It contends that the Statute of Tennessee making a person who had suffered 

three prior convictions an habitual criminal subject to life imprisonment 

was alone sufficient notice to him because being an habitual criminal was not

.1 
an independent crime, but merely a reason for increasing the punishment.

•e

With this conclusion, we cannot agree. Under the law of Tennessee at that

it-

time, although the accusation could be made orally, it was essential that

it 

he be found guilty of the charge by the jury before he could be punished as an 

habitual criminal. Whether he had suffered three prior convictions was a

, t

fact to be determined in a judicial proceeding. [Note quoting the amendment 

requiring notice].

The right of the petitioner to contest such an accusation as reasonable

notice is unqualified.

[CASES]



J

[CASES]
ctioi

The contention of the State that petitioner waived his right to counsel
er

because he had not obtained one to represent him on the housebreaking and
d

larceny charge is untenable. t he

Iunqualified
4 .

G

The refusal to accord petitioner these two basic rights is a clear
3

violation of due process in violation of the Fourteenth Amendment to the
itu-

Constitution of the United States.

[CASES]

That portion of the judgment declaring petitioner to be an habitual

:ing
criminal is reversed, and petitioner, having already served his imprisonment

ettes

for housebreaking and larceny, he is discharged.
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CHAMBERS OF

MR. JUSTICE REED
November 5, 1954

Dear Chief:

No. 39, Chandler v. F retag,
- 1 recirculation of 11/5/54

I agree.

The Chief Justice.
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CHAMBERS OF

MR. JUSTICE REED November 4, 1954.

Dear Chief:

I agree with your opinion in Chandler v. 
Fretag, No. 39» if you will include the following 
language at p. 3, the new paragraph, after the 
words ’’The Circuit Court*':

“heard the habeas corpus on the merits and"

The reason for this is I would like to make 
it clear that Tennessee took cognizance of a habeas 
corpus when the defendant failed to object to lack 
of counsel on trial or appeal. We would not allow 
such a habeas corpus in federal courts.

The Chief Justice.
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[November —, 1954.]

No. 39.—October Term, 1954.

Promt The

Circulated:

Recirculated: „ NQVJL

SUPREME COURT OF THE UNITED STATES

William C. Chandler, 
Petitioner, 

v.
Warden Fretag.

On Writ of Certiorari to the 
Supreme Court of the State / 
of Tennessee

Mr. Chief Justice Warren delivered the opinion of 
the Court.

Petitioner is held in the custody of respondent, Warden 
of the Tennessee State Penitentiary, under a sentence of f 
life imprisonment as an habitual criminal. Challenging 
the validity of that sentence under the Fourteenth 
Amendment, he commenced this action in the Tennessee 
courts to obtain his freedom. We granted certiorari, 347 
U. S. 933, because of the substantial question presented 
by’his constitutional claim.

The basic facts are undisputed. Petitioner is a middle- 
aged Negro of little education. He was indicted on March 
10, 1949, for the offense of housebreaking and larceny, 
an offense punishable by a term of three to ten years. 
The indictment charged him with breaking and entering 
a business-house and stealing therefrom sundry items of 
the aggregate value of $3, Following his arrest, peti
tioner was released on bond while awaiting trial set for 
May 17, 1949.. On that day, without an attorney and 
without notice of any habitual criminal accusation against 
him, petitioner appeared in court intending to plead guilty 
to the indictment. He “felt that an attorney could do 
him no good On said charge [housebreaking and larceny].” 
When his case was called for trial, he was orally advised 
by the trial judge that he would also be tried as an habit-

♦

I

r
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CHAMBERS OF 

it FELIX FRANKFURTER

Dear Chief:

^TCpTtTM VipUri w njt ¿Rltutu JBtMtW 
£frwfpn$tmt 13, M QJ.

November 3, 195^«

I am all for your opinion in No, 39 except in what seems to me the 

unnecessary discussion of Betts v. Brady.

1» Your second sentence on page 6 -

"That doctrine recognizes certain exceptions
to the duty of a State Court to furnish coun
sel to an indigent defendant unable to obtain 
his own’* -

does not give the scope of Betts v. Brady and the numerous decisions in 

which the Court has applied it. I believe a fair summary of theee decisions 

is, not that the State must, barring exceptional circumstances, furnish an 

indigent defendant with counsel but the other way round: that only under 

special circumstances, including every capital case, must the State furnish 

counsel.

Of course, dissenting views have been expressed. But Foster v. 

Illinois 332 U.S. 13H and Bute v. Illinois, 333 U.S. 6U0 decisively laid 

down the rule as I have Just expressed it.

2. Betts v. Brady, however, as you rightly indicate, ’’has no application 

here”. Isn’t that all that it is necessary to say, without bringing into con

troversy differences there- may be about Betts v. Brady.

3. I very much hope, therefore, that you will agree to delete the second 

sentence on page six, and on the same page beginning with the sentence ’’Regard

less of any exceptions to the duty of a state" and including the quotation 

from Powell v. Alabama, barring perhaps the italicized last sentence on page



has nothing to do with this case.

Faithfully yours,

The Chief Justice,

Reproduced From the Collections of the Manuscript Division, Library of Congress
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To:

Recirculated

[November

No. 39.—October Term, 1954.

From: The Chief Justice.—

Circulated: ____ ________ Ì

SUPREME COURT OF THE UNITED STATES

William C. Chandler, 
Petitioner, 

v.
Warden Fretag.

On Writ of Certiorari to the 
Supreme Court of the State 
of Tennessee.

, 1954.]

Mr. Chief Justice Warren delivered the opinion of / s
the Court.

Petitioner is held in the custody of respondent, Warden 
of the Tennessee State Penitentiary, under a sentence of . 
life imprisonment as an habitual criminal. Challenging 
the validity of that sentence under the Fourteenth 
Amendment, he commenced this action in the Tennessee 
courts to obtain his freedom. We granted certiorari, 347 
U. S. 933, because of the substantial question presented 
by his constitutional claim.

The basic facts are undisputed. Petitioner is a middle- 
aged Negro of little education. He was indicted on March 
10, 1949, for the offense of housebreaking and larceny, 
an offense punishable by a term of three to ten years. 
The indictment charged him with breaking and entering 
a business house and stealing therefrom sundry items of 
the aggregate value of $3. Following his arrest, peti
tioner was released on bond while awaiting trial set for 
May 17, 1949., On that day, without an attorney and 
without notice of any habitual criminal accusation against 
him, petitioner appeared in court intending to plead guilty 
to the indictment. He “felt that an attorney could do- 
him no good on said charge [housebreaking and larceny].” 
When his case was called for trial, he was orally advised 
by the trial judge that he would also be tried as an habit-

Reproduced From the Collections of the Manuscript Division, Library of Contres«



CHANDLER v. FRETAG.

ual criminal because of three alleged prior felonies.1 He 
was informed that conviction under the Tennessee Habit
ual Criminal Act carries a mandatory sentence of life 
imprisonment with no possibility of parole.2. Petitioner 
promptly asked for a continuance to enable him to obtain 
counsel on the habitual criminal accusation. His request 
was summarily denied, a jury was impaneled, and the 
case proceeded immediately to trial. Petitioner entered 
his plea of guilty to the housebreaking and larceny charge, 
and the prosecution introduced evidence in corroboration 
of the plea. At the conclusion of the trial, the judge 
instructed the jury to raise their right hands if they ac
cepted petitioner’s guilty plea on the housebreaking and 
larceny charge and if they approved of a three-year sen
tence on that charge. The jury responded by raising their 
right hands. The judge then instructed the jury to raise 
their right hands a second time if they found petitioner 
to be an habitual criminal. Once again the jury, without 
ever having left the jury box, raised their right hands. 
The entire proceeding—from the impaneling of the jury 
to the passing of sentence—consumed between five and 
ten minutes.

1 The Tennessee Habitual Criminal Act, at the time of petitioner’s 
trial, permitted an oral accusation. -Tenn. Code, 193!), § 11863.5. 
It was subsequently amended to require the inclusion of the accusa
tion in the indictment on the substantive offense. Tenn. Code, 1950 
Supp., § 11863.5.

2 Tenn. Code, 1939, § 11863.2.
3 Petitioner also alleged, wholly apart from his claim of denial of 

counsel, that he was deprived of due process by the failure of the 
trial court to give him any pretrial notice of the habitual criminal

Three years later, having served his sentence on the 
housebreaking and larceny charge, petitioner applied to 
the Circuit Court of Knox County for habeas corpus re
lief. He alleged that his sentence as an habitual criminal 
was invalid on the ground, among others, that he had been 
denied an opportunity to obtain counsel in his defense.1 2 3
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CHANDLER v. FRETAG. 3

At a hearing on the application, petitioner, his wife, his? 
brother, a juror, and the prosecuting attorney testified as 
to their recollection of petitioner’s trial.*  All five wit
nesses were in full accord as to the above-stated facts. 
They differed only on whether petitioner had pleaded 
guilty to tile habitual criminal accusation and whether 
the prosecution had introduced any evidence concerning 
petitioner’s prior convictions. The prosecuting attorney, 
the only witness for the state, testified that petitioner 
had pleaded guilty to the habitual criminal accusation as 
well as the housebreaking and larceny charge, and that 
the record of petitioner’s prior convictions had been read 
to the jury; the other four witnesses denied it. In all 
other respects, the testimony of the prosecuting attorney 
substantiated the testimony of the other four witnesses.

. Thus he conceded that petitioner had not been repre
sented by counsel, that petitioner had not been given any 
pretrial notice of the habitual criminal accusation, that 
petitioner “said he wanted the case put off as he was 
advised by the Court that he was being tried as an habit
ual criminal in addition to housebreaking and larceny. 
He asked that the case be put off so he could get a lawyer 
and [the trial judge] told him he had had since January 
up to May to get a lawyer.”

The Circuit Court accepted—as does the respondent 
here—petitioner’s factual allegations as to the denial of 
counsel. The Circuit Court nevertheless upheld the 
validity of petitioner’s sentence and the Tennessee 

accusation. We find it unnecessary to pass on this contention in 
view of our disposition of the case. We also note that in 1950, sub
sequent to petitioner’s trial, the Tennessee Habitual Criminal Act 
was amended to require pretrial notice. Tenn. Code, 1950 Supp., 
§ 11863.5.

4 The record of petitioner’s trial consists only of the indictment 
and the judgment of conviction. There was no stenographic tran
script of the proceedings. The judgment recites that petitioner had 
"counsel present,” but it is conceded that the recital is not true.

Reproduced From the Collections of the Manuscript Division, Library of Contrtss



CHANDLER v. FRETAG.4

Supreme Court affirmed. Both courts emphasized that 
the Tennessee Habitual Criminal Act, like similar legis
lation in other states, does not create a separate offense 
but only enhances a defendant’s punishment on being 
convicted of his fourth felony. Tipton v. State, 160 Tenn. 
664. See also 21/cDonairf V. JlfassacAwseits, 180 U. S. 
311; Graham v. West Virginia, 224 U. S. 616. From that 
premise, the courts below reasoned that petitioner had 
waived any right to counsel on the habitual criminal 
accusation by waiving counsel on the housebreaking and 
larceny charge. With this conclusion, we cannot agree.

Section 1 of the Act defines “habitual criminal” in 
considerable detail.5 Section 7 prescribes standards for 
the admissibility of the record of the prior convictions 
of a defendant charged with being an habitual criminal.* *5 
This Section, the Tennessee Supreme Court has held, 
clearly authorizes “(a)n issue of fact as to the verity

c Tenn. Code, 1939, § 11863.1:
“Any person who has either been three times convicted within this 

state of felonies, two of which, under section 11762 of the Code of 
Tennessee, rendered him infamous, or which were had under sections 
10777, 10778, 10790 and 10797 of said code, or which were for murder 
in the first degree, rape, kidnapping for ransom, treason or other 
crime punishable by death under existing laws, but for which the 
death penalty was not inflicted, or who has been three times convicted 
under the laws of any other state, government or country of crimes, 
two of which, if they had been committed in this state, would have 
rendered him infamous or would have been punishable under said 
sections 10777, 10778, 10788, 10790 and 10797 of said code, or would 
have been murder in the first degree, rape, kidnapping for ransom, 
treason or other crime punishable by death under existing laws, but 
for which the death penalty was not inflicted, shall be considered, for 
the purposes of this act, and is hereby declared to be an habitual 
criminal, provided that petit larceny shall not be counted as one of 
such three convictions but is expressly excluded, and provided further 
that each of such three convictions shall be for separate offenses, 
committed at different times, and on separate occasions?’

°Tenn. Code, 1939, § 11863.7.

7 r*
*

^7
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CHANDLER v. FRETAG. 5

of such record, or as to the identity of the accused with 
the person named in such record. ...” Tipton v. State, 
160 Tenn. 664. Proof of the defendant's prior convic
tions is “. . . a condition precedent to the imposition of 
the increased punishment provided.” Tipton v. State, 
supra. Section 6 of the Act, moreover, provides that the 
increased punishment cannot be imposed unless the jury 
specially finds that the defendant is an habitual criminal 
as charged.7 “Under section 6 of the Act,” according to 
the Tennessee Supreme Court, “the question as to whether 
the defendant is an habitual criminal is one for the jury 
to decide.” McCummings v. State, 175 Tenn. 309. In 
short, even though the Act does not create a separate 
offense, its applicability to any defendant charged with 
being an habitual criminal must be determined by a jury 
in a judicial hearing. * That hearing and the trial on the 
felony charge, although they may be conducted in a single 
proceeding, are essentially independent of each other.” 
Thus, for example, it is possible that the jury in the 
instant case might have found petitioner guilty on the 
housebreaking and larceny charge and yet found him 
innocent of being an habitual criminal. Apparently rec
ognizing this possibility, petitioner at the earliest possible 
moment affirmatively sought an opportunity to obtain 
counsel on the habitual criminal accusation. Immedi
ately on being informed of the accusation and suddenly 
finding himself in danger of life imprisonment, he re
quested a continuance so that he could engage the services 
of an attorney; but the trial court refused the request 
and forced him to stand immediate trial. On these undis
puted facts, it is clear beyond question that petitioner did 
not waive counsel on the habitual criminal accusation. 
See Rice v. Olson, 324 U. S. 786, 788-789.

7 Tenn. Code, 1939, §11863.5.
8 Compare, e. g., the West Virginia procedure which provides for a 

separate hearing on the habitual criminal issue. See Graham v. 
West Virginia, 224 U. S. 616.
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The Tennessee AttoxiwjrGeneral denies, however, that 
constitutional right to counsel. Hepetitioner had 

relies on tl 'cloctrine enunciated in Betts v. Brady, 316 
U. S. 455. That dootrino rocognigeo oertain OMOoptions 
12/br fillip of «rstiito court faaaish ffnintrcHu urri^, 
digenl Tinubto ¿o erfrfaitrr Aw TSbeSMCAv.
Bsuby doctrine has no application here. Petitioner did 
not ask the trial judge to furnish him counsel; rather, he 
asked for a continuance so that he could obtain his own.® 
'Hie distinclidn 4»-well established in this Court’s deci
sions. Powell v. Alabamd^~QS>l U. S. 45, 71; Betts v. 
Brady, 316 U. S. 455, 466, 468; sc v. Mayo, 324 U. S. 
42, 46. egardless of any 
state court furnish counsel, its duty to hear a defendant 
through his n counsel is unqualified. See Palko v. 
Connecticut, 30\ U. S. 319, 324-325. This principle was 

/ ably expressed o^r 20 years ago in Powell v. Alabama, 
supra, at 68-69:

“What, then, d6es a hearing include? Historically 

 

and in practice, in\ur own country at least, it has 
always incli 
desired and piVIAUVU K/J

¿fed --The right to be heard
— * — • «■ • « - « ♦

^4

zZzduty of a

He is
Left without\the aid of 

a proper

the indictment is good or bad.
the rules of evidence.
counsel he may be put on trial withou

0 Tennessee statutes on the right to counsel appear to impose both 
requirements on a trial court in a criminal case. Tenn. Code, 1939, 
§§ 11733, 11734, 11547, 11548. See also Art. 1, § 9, of the Declaration 
of Bights in the Tennessee Constitution.

Íl¿

r

»the aid of counsel when 
party asserting the right. 
Id be, in many cases, of 

jrehend the right to be 
Eyen th\intelligent and edu- 

letimes no skill in

little avail if it did not co
heard by counsel.
cated layman has small and s 
the science of law. If charged w\h crime, he is in

 

capable, generally, of determining fo\himself whether 
lfamiliar with
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CHANDLER v. FRET AG. 7

charge, and convicted upon incompetent evidence, 
or evidence irrelevant to the issue or otherwise inad
missible. He lacks both the skill and knowledge ade
quately to prepare his defense, even though he have 
a perfect one. He requires the guiding hand of 
counsel at every step in the proceedings against him. 
Without it, though he be not guilty, he faces the 
danger of conviction because he does not know how 
to establish his innocence. If that be true of men 
of intelligence, how much more true is it of the igxm=. 
rant and illiterate, or those of feeble intellect. ( If 
in any case, civil or criminal, a state or federal court 
were arbitrarily to refuse to hear a party by counsel, 
employed by and appearing for him, it reasonably 
may not be doubted that such a refusal would be a 
denial of a hearing, and, therefore, of due process in 
the constitutional sense.” (Italics added.)

A necessary corollary is that a defendant must be given 
a reasonable opportunity to employ and consult with 
counsel; otherwise, the right to be heard by counsel would 
be of little avail. Avery v. Alabama, 308 U. S. 444, 446; 
House v. Mayo, 324 U. S. 42, 46; White v. Ragen, 324 
U. S. 760, 764; Hawk v. Olson, 326 U. S. 271, 277-278. 
By denying petitioner any opportunity whatever to obtain 
counsel on the habitual criminal accusation, the trial 
court deprived him of due process of law as guaranteed 
by the Fourteenth Amendment.

It follows that petitioner is being held by respondent 
under an invalid sentence. The judgment below, sus
taining the denial of habeas corpus relief, is accordingly 
reversed.

Judgment reversed.
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Dear Chiefs

I agree with your recirculation of
ade by

November 5,

The Chief Justice

author-
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No. 39 - Chandler v. Fretag

Dear Chief:

The Chief Justice

)

CHAMBERS OF

JUSTICE HAROLD H. BURTON

cct Mr. Justice Frankfurter

H.T

November h, 195h

I
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I agree, but endorse also the suggestions made by

Justice Frankfurter in his note to you of November 3»

He sent me a copy of his note because of my author

ship of the Court’s opinion in Bute v. Illinois, 333 U.S. 6h0, 

which bears on the subject he discusses.




