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SUPREME COURT OF THE UNITED STATES

No. 11.—October Term, 1954.

Lumbermen’s Mutual Casualty 
Company, Petitioner, 

v. 
Florence R. Elbert.

On Writ of Certiorari 
to the United States 
Court of Appeals for 
the Fifth Circuit.

[December 6, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

This case concerns the Louisiana direct action statute. 
This Court has recently had occasion to test that statute 
against certain claims of unconstitutionality, Watson v. 
Employers Liability Assurance Corp., — U. S. ---- .'
Questions are raised here involving the diversity jurisdic
tion of the federal courts in cases arising under the 
statute.

Respondent, a citizen of Louisiana, was injured in an 
automobile accident at Shreveport, Louisiana, allegedly 
because of the negligence of Mrs. S. W. Bowen, also a 
Louisiana citizen. Petitioner, an Illinois corporation, had 
issued a public liability policy to Mr. Bowen insuring him 
and members of his household against claims arising from 
their negligent operation of the family car. The policy 
was applied for, issued, and delivered within the State of 
Louisiana. Petitioner was certificated to do business in 
Louisiana and had, as a legal prerequisite thereto, con
sented in writing to be sued directly for damages sus
tained in Louisiana accidents involving its policyholders.

The pertinent portion of the direct action statute 
provides:

“The injured person or his or her heirs, at their 
option, shall have a right of direct action against the

1 See also National Surety Corp. v. McDowell, 68 So. 2d 189, appeal 
dismissed, 347 U. S. 995.
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2 LUMBERMEN’S CASUALTY CO. v. ELBERT.

insurer within the terms and limits of the policy in 
the parish where the accident or injury occurred or 
in the parish where the insured has his domicile, and 
said action may be brought against the insurer alone 
or against both the insured and insurer, jointly and 
in solido.” La. Rev. Stat., Tit. 22, § 655. (Italics 
added.)

Pursuant to this provision, respondent brought this action 
against petitioner in the United States District Court for 
the Western District of Louisiana, alleging diversity of 
citizenship and damages in excess of $3,000. Mrs. Bowen, 
the alleged tortfeasor, was not made a codefendant. 
Petitioner moved to dismiss the complaint for lack of 
federal jurisdiction; the district judge granted the motion. 
The Court of Appeals reversed and remanded the case to 
the District Court for trial, one judge dissenting from the 
denial of a petition for rehearing. From that decision, 
this Court granted certiorari. Thus, the sole question to 
be decided is whether the United States District Court 
in Louisiana has jurisdiction over this suit for damages 
brought under the direct action statute against the wrong
doer’s insurer alone, where diversity of citizenship exists 
between the complainant and the defendant insurer but 
not between the complainant and the wrongdoer.

Section 1332 (a) of the Judicial Code, 28 U. S. C. 
§ 1332 (a), reads as follows:

“The district courts shall have original jurisdiction 
of all civil actions where the matter in controversy 
exceeds the sum or value of $3,000 exclusive of in
terest and costs, and is between:

“(1) Citizens of different States ... .”
It is petitioner’s contention that the “matter in contro
versy” here is the underlying tort liability of the alleged 
wrongdoer. If this were true, of course, no diversity of
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citizenship would exist between respondent and Mrs. 
Bowen, as the real party-defendant in interest. But the 
Louisiana courts have differentiated between actions 
brought by an injured party against the insurer alone and 
those brought against either the tortfeasor alone or to
gether with the insurer. In the former action, the insurer 
is foreclosed from asserting defenses such as coverture, 
normally available to the tortfeasor. Edwards v. Royalty 
Indemnity Co., 182 La. 171, 161 So. 191. Similarly, the 
insurer is severely restricted in advancing technical de
fenses based upon the terms of the policy, such as a failure 
of notice, when the injured party brings a direct action. 
Jackson v. State Farm Mut. Automobile Ins. Co., 211 La. 
19, 29 So. 2d 177. While either type of action encom
passes proof of the tortfeasor’s negligence, in the separate 
suit against the insurer a plaintiff must also establish 
liability under the policy. The Louisiana courts have 
characterized the statute as creating a separate and dis
tinct cause of action against the insurer which an injured 
party may elect in lieu of his action against the tortfeasor. 
West v. Monroe Bakery, 217 La. 189, 46 So. 2d 122; Jack- 
son v. State Farm Mut. Automobile Ins. Co., supra.

Petitioner is therefore not merely a nominal defendant 
but is the real party in interest here. This conclusion 
to disregard the tortfeasor’s citizenship in the instant case 
for purposes of federal jurisdiction is fortified by cases 
honoring the states’ characterization of a guardian or 
other fiduciary as determinative of the real party in 
interest in federal litigation. New Orleans v. Gaines's 
Administrator, 138 U. S. 595; Mexican Central R. Co. v. 
Eckman, 187 U. S. 429. There is even greater justifica
tion for disregarding the tortfeasor’s citizenship here than 
for disregarding the citizenship of a beneficiary since the 
insurer—unlike a fiduciary—has a direct financial interest 
in the outcome of this litigation.
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Petitioner next asserts that the tortfeasor is an indis
pensable party to this litigation, and that failure to join 
her as a defendant deprives the federal court of jurisdic
tion. Clearly under the Louisiana statute and practice 
the argument has no merit.2 And the circumstances 
which have led the federal courts to findings of indis
pensability are not present here. In Shields v. Barrow, 
17 How. 129, 139, indispensable parties were defined as 
“Persons who not only have an interest in the controversy, 
but an interest of such a nature that a final decree cannot 
be made without either affecting that interest, or leaving 
the controversy in such a condition that its final termina
tion may be wholly inconsistent with equity and good 
conscience.” 3 The tortfeasor in a Louisiana direct action 
against the insurer is not such a person. The state has 
created an optional right to proceed directly against the 
insurer; by bringing the action against petitioner, re
spondent has apparently abandoned her action against the 
tortfeasor.4 See Miller v. Commercial Standard Ins. Co., 
199 La. 515, 526, 6 So. 2d 646, 649. Thus a complete dis
position of the entire claim may be made in this one 
action, without injustice to any of the participants.

2 Two proposals for compulsory joinder of insured and insurer as 
party-defendants have failed of passage in the Louisiana Legislature 
within recent years. See La. Senate Bill 73, 1952 Session; La. House 
Bill 600, 1954 Session.

1 See also 3 Moore’s Federal Practice (2d ed. 1948), T 19.07 et seq.; 
Note, Indisj>ensable Parties in the Federal Courts, 65 Harv. Li Rev. 
1050 (1952).

4 No case has been cited, although there has been nearly a quarter
century of experience under the direct action statute, where an in
jured party has.attempted to bring suit against the tortfeasor follow
ing an unsuccessful suit against the insurer in either state or federal 
courts.

• Appellate review in the federal courts is, of course, limited ulti
mately by the Seventh Amendment. Parsons v. Bedford. Breedlove 
A Robeson, 3 Pet. 433. In Louisiana, appellate review in civil cases 
extends to both matters of law and fact. See La. Const., Art. 7, 
§§10,29.

•See also Pennsylvania v. Williams, 294 U. S. 176; Great Lakes 
Dredge Dock Co. v. Huffman, 319 U. S. 293; Alabama Public 
Service Commission v. Southern R. Co., 341 U. S. 341, cited in the 
dissenting opinion below. See Meredith v. IFtnter Haven, 320 U. 8. 
228, 234, 236, 237.

Finally, petitioner contends that the federal courts 
should decline, as a matter of discretion, to exercise their 
jurisdiction over suits against the insurer alone. This
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argument is based upon the differing standards of review 
on appeal of a jury verdict in the Louisiana and federal 
courts.5 Petitioner relies upon Burford v. Sun Oil Co., 
319 U. S. 315, as authority for the suggested discretionary 
refusal to exercise jurisdiction.*  But in Burford, juris
diction was declined to avoid a potential interference with 
a state’s administrative policy-making process, a consid
eration not present here. Moreover, traditional equitable 
authority, not available here, was relied upon to justify 
the holding.

The language of the congressional grant of jurisdiction 
to the lower courts, 28 U. S. C. § 1332 (a), is clear, and 
this case seems to us to fall squarely within the provision. 
In Louisiana the practice of bringing direct actions in the 
federal courts has long been recognized. See, e. g., New 
Amsterdam Casualty Co. v. Soileau, 167 F. 2d 767 (C. A. 
5th Cir.), cert, denied, 335 U. S. 822; Bankers Indemnity 
Ins. Co. v. Green, 181 F. 2d 1 (C. A. 5th Cir.); Belanger 
v. Great American Ind. Co., 188 F. 2d 196 (C. A. 5th Cir.). 
Neither federal nor Louisiana law suggests any reason to 
disturb this practice. The decision of the Court of 
Appeals is

Affirmed.
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Diversity cases have long constituted a considerable 
portion of all civil cases filed in the federal courts. For 
the last ten years the proportion of diversity cases has 
greatly increased, so that it is safe to say that diversity 
cases are now taking at least half of the time that the 
District Courts are devoting to civil cases. (This is the 
conclusion of the Division of Procedural Studies and Sta
tistics of the Administrative Office of the United States 
Courts.) The rise in motor vehicle registration from 32 
million in 1940 to 56 million in 1953 has inevitably been 
reflected in increasing resort to diversity jurisdiction in 
ordinary negligence suits. The consequences that this 
entails for the whole federal judicial system—for increase 
in the business of the District Courts means increase in 
the business of the Courts of Appeals and a swelling of 
the petitions for certiorari here—cannot be met by a 
steady increase in the number of federal judges. The 
business of courts, particularly of the federal courts, is 
drastically unlike the business of factories. The function 
and role of the federal courts and the nature of their 
judicial process involve impalpable factors, subtle but 
far-reaching, which cannot be satisfied by enlarging the 
judicial plant. A recent report of the House Committee 
on the Judiciary proposed an increase of the required 
amount in controversy for jurisdiction of the federal 
courts from S3,000 to $10,000. Referring to the conse
quences of “a tremendous increase in the number of cases 
filed,” it felt that appointment of additional judges “has 
done much to alleviate the problem” but recognized that 
merely multiplying judges is no solution. See H. R. Rep. 
No. 1506, 82d Cong., 2d Sess. 1. In the farthest reaches 
of the problem a steady increase in judges does not alle
viate; in my judgment, it is bound to depreciate the 
quality of the federal judiciary and thereby adversely to 
affect the whole system.

LUMBERMEN'S CASUALTY CO. v. ELBERT. 7

Since diversity jurisdiction is increasingly the biggest 
source of the civil business of the District Courts, the con
tinuance of that jurisdiction will necessarily involve infla
tion of the number of the district judges. This in turn 
will result, by its own Gresham’s law, in a depreciation 
of the judicial currency and the consequent impairment 
of the prestige and of the efficacy of the federal courts. 
Madison believed that Congress would return to the state 
courts judicial power entrusted to the federal courts “when 
they find the tribunals of the states established on a good 
footing.” 3 Elliot’s Debates 536 (1891). Can it fairly 
be said that state tribunals are not now established on a 
sufficiently “good footing” to adjudicate state litigation 
that arises between citizens of different States, including 
the artificial corporate citizens, when they are the only 
resort for the much larger volume of the same type of 
litigation between their own citizens? Can the state 
tribunals not yet be trusted to mete out justice to non
resident litigants; should resident litigants not be com
pelled to trust their own state tribunals? In any event, 
is it sound public policy to withdraw from the incentives 
and energies for reforming state tribunals, where such 
reform is needed, the interests of influential groups who 
through diversity litigation are now enabled to avoid 
state courts?
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SUPREME COURT OF THE UNITED STATES

No. 11.—October Term, 1954

Lumbermen’s Mutual Casualty' 
Company, Petitioner, ) 

v.
Florence R. Elbert.

On Writ of Certiorari 
to the United States 
Court of Appeals for 
the Fifth Circuit.

[November —, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

This case concerns the Louisiana direct action statute. 
This Court has recently had occasion to test that statute 
against certain claims of unconstitutionality, Watson v. 
Employers Liability Assurance Corp,, ---- U. S. ----<
Questions are raised here involving the diversity jurisdic
tion of the federal courts in cases arising under the 
statute.

Respondent, a citizen of Louisiana, was injured in an 
automobile accident at Shreveport, Louisiana, allegedly 
because of the negligence of Mrs. S. W. Bowen, also a 
Louisiana citizen. Petitioner, an Illinois corporation, had 
issued a public liability policy to Mr. Bowen insuring him 
and members of his household against claims arising from 
their negligent operation of the family car. The policy 
was applied for, issued, and delivered within the State of 
Louisiana. Petitioner was certificated to do business in 
Louisiana and had, as a legal prerequisite thereto, con
sented in writing to be sued directly for damages sus
tained in Louisiana accidents involving its policyholders.

The pertinent portion of the direct action statute 
provides:

“The injured person or his or her heirs at their option 
shall have a right of direct action against the insurer

1 See also National Surety Corp. v. McDowell, 68 So. 2d 189, appeal 
dismissed, 347 U. S. 995.
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Dear Chief:

No. 11, Lumbermen's Mutual Casualty 
Go. v. Elbert

I agree.

The Chief Justice.
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CHAMBERS OF THE

CHIEF SUPREME COURT OF THE UNITED STATES" J

No. 11.—October Term, 1954.
j? ^^4

Lumbermen’s Mutual Casualty] On Writ of Certiorari 
Company, Petitioner, to the United States

v. Court of Appeals for
Florence R. Elbert. , the Fifth Circuit.

[December —, 1954.]

Mr. Justice Frankfurter, concurring.
Not deeming it appropriate now to question Meredith v. 

Winter Haven, 320 U. S. 228, I join the Court’s opinion. 
But our holding results in such a glaring perversion of the 
purpose to which the original grant of diversity jurisdic
tion was directed that it ought not to go without comment 
as further proof of the mounting mischief inflicted on the 
federal judicial system by the unjustifiable continuance 
of diversity jurisdiction.

The stuff of diversity jurisdiction is state litigation. 
The availability of federal tribunals for controversies con
cerning matters which in themselves are outside federal 
power and exclusively within state authority is the es
sence of a jurisdiction solely resting on the fact that a 
plaintiff and a defendant are citizens of different States. 
The power of Congress to confer such jurisdiction was 
based on the desire of the Framers to assure out-of-state 
litigants courts free from susceptibility to potential local 
bias. That the supposed justification for this fear was 
not rooted in weighty experience is attested by the fact 
that so ardent a nationalist as Marshall gave that proposal 
of the Philadelphia Convention only tepid support in the 
Virginia Convention. 3 Elliot’s Debates 556 (1891). 
But in any event, whatever “fears and apprehensions” * 

* “However true the fact may be, that the tribunals of the states 
will administer justice as impartially as those of the nation, to parties
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were entertained by the Framers and ratifiers, it was fear 
that parochial prejudice by the citizens of one State 
toward those of another, as well as toward aliens, would 
lead to unjust treatment of other States and foreign 
countries.

Such was the reason for enabling a citizen of one State 
to press a claim or stand on a defense, wholly state-cre
ated, against a citizen of another in a federal court of the 
latter’s State. The abuses to which this opportunity was 
put when, more than a hundred years ago, corporations 
began their transforming influence on American economic 
and social life are familiar history. Their classic exposi
tion in Gerard C. Henderson’s Position of Foreign Corpor
ations in American Constitutional Law has lost neither 
its vividness nor force during the intervening decades. 
The short of the matter is that by resorting to the federal 
courts the out-of-state citizen sought to gain, and much 
too frequently did, an advantage as against the local citi
zen. Instead of protecting out-of-state litigants against 
discrimination by state courts, the effect of diversity juris
diction was discrimination against citizens of the State in 
favor of litigants from without the State.

Diversity jurisdiction aroused opposition from its very 
inception, but the modern manifestation of these evils 
through corporate litigation gathered increasing hostility 
and led to repeated congressional attempts at restriction 
and eventually of abolition. The proliferation of the 
doctrine of Swift v. Tyson, 16 Pet. 1, brought into lurid 
light the discriminatory distortions to which diversity 

of every description, it is not less true that the constitution itself 
either entertains apprehensions on this subject, or views with such 
indulgence the possible fears and apprehensions of suitors, that it has 
established national tribunals for the decision of controversies be
tween aliens and a citizen, or between citizens of different states.” 
Bank of the United Staten v. Dcvcaux, 5 Crunch 61,87.
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jurisdiction could be subverted by judicial sanction of pro
fessional astuteness. The growing sense of injustice of 
these developments-and its serious hurt to the prestige 
of the federal courts in the exercise of their essential juris
diction, came to a head with the decision in Black & White 
Taxicab & Transfer Co. v. Brown & Yellow Taxicab Co., 
276 U. S. 518. The federal courts became the target of 
acrimonious political controversy. In the course of our 
history this was not the first time that diversity jurisdic
tion played the federal courts an ill turn. Again and 
again in the 60’s and the 70’s and the 80’s such a conflict 
flared up, but in the earlier periods it was by way of being 
a conflict between the financial East and the agrarian 
West. This time President Hoover’s Attorney General 
and Senator George W. Norris of Nebraska united against 
the disclosed evils of diversity jurisdiction. Attorney 
General Mitchell urged on Congress a measure whereby 
a corporation should be deemed, for diversity purposes, a 
citizen of any State in which it carries on business “as 
respect all suits brought within that State between itself 
and residents thereof and arising out of the business car
ried on in such State.” Hearings before Subcommittee 
of Senate Committee on the Judiciary on S. 937, S. 939 
and S. 3243, 72d Cong., 1st Sess. 4. At the same time the 
Senate Judiciary Committee under the leadership of 
Chairman Norris went further. Twice it reported bills 
for the abolition of diversity jurisdiction. S. Rep. No. 
691, 71st Cong., 2d Sess.; S. Rep. No. 530, 72d Cong., 1st 
Sess. Legislative attempts at correction have thus far 
failed. But by overruling the doctrine of Swift v. Tyson, 
despite its century-old credentials, this Court uprooted 
the most noxious weeds that had grown around diversity 
jurisdiction. What with the increasing permeation of 
national feeling and the mobility of modern life, little 
excuse is now left for diversity jurisdiction since Erie
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Railroad Co. v. Tompkins, 304 U. S. 64, has put a stop to 
the unwarranted freedom of federal courts to fashion 
rules of local law in defiance of local law.

A legal device, like that of federal diversity jurisdic
tion, which is inherently as I believe it to be, not founded 
in reason, offers constant temptations to new abuses. 
This case is an instance. Here we have not an out-of- 
state litigant resorting to a federal court to be sure of 
obtaining for himself the same treatment which state 
courts mete out to their own citizens. Here we have a 
Louisiana citizen resorting to the federal court in Louisi
ana in order to avoid consequences of the Louisiana law 
by which every Louisiana citizen is bound when suing 
another Louisiana citizen. If Florence R. Elbert, the 
present plaintiff, had to sue the owner of the offending 
automobile which caused her injury, or if she were suing 
an insurance company chartered by Louisiana she would 
have no choice but to go, like every other Louisiana 
plaintiff who sues a fellow citizen of Louisiana, to a Lou
isiana state court and receive the law as administered by 
the Louisiana courts. But by the fortuitous circum
stance that this Louisiana litigant could sue directly an 
out-of-state insurance company, she can avoid her ame
nability to Louisiana law. In concrete terms, she can 
cash in on the law governing jury trials in the federal 
courts, with its restrictive appellate review of jury ver
dicts, and escape the rooted jurisprudence of Louisiana 
law in reviewing jury verdicts. There is, to be sure, a 
kind of irony for corporate defendants to discover that 
two can play at the game of working, to use a colloquial 
term, the perverse potentialities of diversity jurisdiction. 
But it is not the less unreason and no greater fairness for 
a citizen of the forum to gain a discriminatory advantage 
over fellow citizens of his State, than it is for an out-of- 
state citizen to secure more than the same treatment given
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local citizens, by going to a federal court for the adjudi
cation of state-created rights.

This case, however, stirs anew an issue that cuts deeper 
than the natural selfishness of litigants to exploit the 
law’s weaknesses. My concern is with the bearing of 
diversity jurisdiction on the effective functioning of the 
federal judiciary. Circuit Judge Rives agreed with the 
district judge that this kind of action has no business in a 
federal court. In dissenting from denial of the petition 
for rehearing, he stated with eloquent simplicity the effect 
of the work of the federal and state courts in allowing 
diversity jurisdiction to be put to such purposes:

“On the original hearing, I had strong misgivings 
which were submitted to my brothers, but I was un
able to crystallize my thinking clearly enough to 
justify a dissent. Continued consideration of the 
question has convinced me that there is something 
fundamentally wrong with our legal theories when 
they permit the great bulk of the casualty damage 
suit litigation in Louisiana to clog the dockets of the 
federal courts, while, I understand, some of the state 
judges actually do not have enough litigation to keep 
them busy.” Elbert v. Lumbcrman's Mut. Cas. Co., 
202 F. 2d 744.

In Louisiana, plaintiffs in negligence suits have suddenly 
found the federal courts their protectors and insurance 
companies have discovered the virtues of the state courts. 
In New York, insurance companies run to cover in the 
federal courts and plaintiffs feel outraged by the process 
of attrition in enforcing their claims, due to a delay of 
from three to four years before a case can come to trial. 
As to both situations, the vice is the availability of fed
eral jurisdiction. What is true of New York is true, in 
varying degress, of every big center.
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Diversity cases have long constituted a considerable 
portion of all civil cases filed in the federal courts. For 
the last 10 years the proportion of diversity cases has 
greatly increased so that it is .safe to say that diversity 
cases are now taking at least half of the time that the 
District Courts are devoting to civil cases. (This is the 
conclusion of the Division of Procedural Studies and Sta
tistics of the Administrative Office of the United States 
Courts.) The rise in motor vehicle registration from 32 
million in 1940 to 56 million in 1953 has inevitably been 
reflected in increasing resort to diversity jurisdiction in 
ordinary negligence suits. The consequence that this 
entails for the whole federal judicial system—for increase 
in the business of the District Courts means increase in 
the business of the Courts of Appeals and ,a swelling of 
the petitions for certiorari here—cannot be met by a 
steady increase in the number of federal judges. The 
business of courts, particularly of the federal courts, is 
drastically unlike the business of factories. The function 
and role of the federal courts and the nature of their 
judicial process involve impalpable factors, subtle but 
far-reaching, which cannot be satisfied by enlarging the 
judicial plant. A recent report of the House Committee 
on the Judiciary proposed an increase of the required 
amount in controversy for jurisdiction of the federal 
courts from $3,000 to $10,000. Referring to the conse
quences of “a tremendous increase in the number of cases 
filed,” it felt that appointment of additional judges “has 
done much to alleviate the problem” but recognized that 
merely multiplying judges is no solution. See H. R. Rep. 
No. 1506, 82d Cong., 2d Sess. 1. In its farthest reaches a 
steady increase in judges does not alleviate; in my judg
ment, it is bound to depreciate the quality of the federal 
judiciary and thereby adversely to affect the whole system.

Since diversity jurisdiction is increasingly the biggest 
source of the jurisdiction of the District Courts, the con-
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tinuance of that jurisdiction will necessarily involve infla
tion of the number of the district judges. This in turn 
will result, by its own Gresham’s law, in a depreciation 
of the judicial currency and the consequent impairment 
of the prestige and of the efficacy of the federal courts. 
Madison believed that Congress would return to the state 
courts judicial power entrusted to the federal courts “when 
they find the tribunals of the states established on a good 
footing.” 3 Elliot’s Debates 536 (1891). Can it fairly 
be said that state tribunals are not now established on a 
“good footing” to adjudicate state litigation that arises 
between citizens of different States, including the artificial 
corporate citizens, when they are the only tribunals that 
are available for the much larger volume of the same type 
of litigation between their own citizens? Can the state 
tribunals not yet be trusted to mete out justice to non
resident litigants, or should resident litigants not be com
pelled to trust their own state tribunals? In any event, 
is it sound public policy to withdraw from the incentives 
and energies for reforming state tribunals, where such 
reform is needed, the interests of influential groups who 
in diversity litigation now avoid state courts?
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SUPREME COURT OF THE UNITED STATES

No. 11.—October Term, 1954.

Lumbermen’s Mutual Casualty} On Writ of Certiorari 
Company, Petitioner, I to the United States 

v. Court of Appeals for
Florence R. Elbert. the Fifth Circuit.

[November —, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

This case concerns the Louisiana direct action statute. 
This Court has recently had occasion to test that statute 
against certain claims of unconstitutionality, Watson v. 
Employers Liability Assurance Corp., ---- U. S. ----?
Questions are raised here involving the diversity jurisdic
tion of the federal courts in cases arising under the 
statute.

Respondent, a citizen of Louisiana, was injured in an 
automobile accident at Shreveport, Louisiana, allegedly 
because of the negligence of Mrs. S. W. Bowen, also a 
Louisiana citizen. Petitioner, an Illinois corporation, had 
issued a public liability policy to Mr. Bowen insuring him 
and members of his household against claims arising from 
their negligent operation of the family car. The policy 
was applied for, issued, and delivered within the State of 
Louisiana. Petitioner was certificated to do business in 
Louisiana and had, as a legal prerequisite thereto, con
sented in writing to be sued directly for damages sus
tained in Louisiana accidents involving its policyholders.

The pertinent portion of the direct action statute 
provides:

“The injured person or his or her heirs at their option 
shall have a right of direct action against the insurer

1 See also National Surety Corp. v. McDowell, 6S So. 2d 1S9, appeal
dismissed, 347 U. S. 995.
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within the terms and limits of the policy in the parish 
where the accident or injury occurred or in the parish 
where the insured has his domicile and said action 
may be brought against the insurer alone or against 
both the insured and insurer, jointly and in solido.” 
La. Rev. Stat. 22:655. (Italics added.)

Pursuant to this provision, respondent brought this action 
against petitioner in the United States District Court for 
the Western District of Louisiana, alleging diversity of 
citizenship and damages in excess of $3,000. Mrs. Bowen, 
the alleged tortfeasor, was not made a codefendant. 
Petitioner moved to dismiss the complaint for lack of 
federal jurisdiction; the district judge granted the motion. , ,
By a divided.vote, the Court of Appeals reversed and J 
remanded the case to the District Court for trial. From 
that decision, this Court granted certiorarEThus, the 
sole question to be decided is whether the United States 
District Court in Louisiana has jurisdiction over this 
suit for damages brought under the direct action stat
ute against the wrongdoer’s insurer alone, where diversity 
of citizenship exists between the complainant and the 
defendant insurer but not between the complainant and 
the wrongdoer.

Section 1332 (a) of the Judicial Code, 28 U. S. C. 
§ 1332 (a), reads as follows:

“The district courts shall have original jurisdiction 
of all civil actions where the matter in controversy 
exceeds the sum or value of $3,000 exclusive of in
terest and costs, and is between:

“(1) Citizens of different States . . . .”
It is petitioner’s contention that the “matter in contro
versy” here is the underlying tort liability of the alleged 
wrongdoer. If this were true, of course, no diversity of 
citizenship would exist between respondent and Mrs.
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Bowen, as the real party-defendant in interest. But the 
Louisiana courts have differentiated between actions 
brought by an injured party against the insurer alone and 
those brought against either the tortfeasor alone or to
gether with the insurer. In the former action, the insurer 
is foreclosed from asserting defenses such as coverture, 
normally available to the tortfeasor. Edwards v. Royalty 
Indemnity Co., 182 La. 171, 161 So. 191. Similarly, the 
insurer is severely restricted in advancing technical de
fenses based upon the terms of the policy, such as a failure 
of notice, when the injured party brings a direct action. 
Jackson v. State Farm Mut. Automobile Ins. Co., 211 La. 
19, 29 So. 2d 177. While either type of action encom
passes proof of the tortfeasor’s negligence, in the separate 
suit against the insurer a plaintiff must also establish 
liability under the policy. The Louisiana courts have 
characterized the statute as creating a separate and dis
tinct cause of action against the insurer which an injured 
party may elect in lieu of his action against the tortfeasor. 
West v. Monroe Bakery, 217 La. 189,46 So. 2d 122; Jack- 
son v. State Farm Mut. Automobile Ins. Co., supra.

Petitioner is therefore not merely a nominal defendant 
but is the real party in interest here. This conclusion 
to disregard the tortfeasor’s citizenship in the instant case 
for purposes of federal jurisdiction is fortified by cases 
honoring the states’ characterization of a guardian or 
other fiduciary as determinative of the real party in 
interest in federal litigation. New Orleans v. Gaines’s 
Administrator, 138 U. S. 595; Mexican Central R. Co. v. 
Eckman, 187 U. S. 429. There is even greater justifica
tion for disregarding the tortfeasor’s citizenship here than 
for disregarding the citizenship of a beneficiary since the 
insurer—unlike a fiduciary—has a direct financial interest 
in the outcome of this litigation.
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Petitioner next asserts that the tortfeasor is an indis
pensable party to this litigation, and that failure to join 
her as a defendant deprives the federal court of jurisdic
tion. Clearly under the Louisiana statute and practice 
the argument has no merit.2 3 And the circumstances 
which have led the federal courts to findings of indis
pensability are not present here. In Shields v. Barrow, 
17 How. 129, 139, indispensable parties were defined as 
“Persons who not only have an interest in the controversy, 
but an interest of such a nature that a final decree cannot 
be made without either affecting that interest, or leaving 
the controversy in such a condition that its final termina
tion may be wholly inconsistent with equity and good 
conscience.” 3 The tortfeasor in a Louisiana direct action 
against the insurer is not such a person. The state has 
created an optional right to proceed directly against the 
insurer; by bringing the action against petitioner, re
spondent has apparently abandoned her action against the 
tortfeasor.4 See Miller v. Commercial Standard Ins. Co., 
199 La. 515, 526, 6 So. 2d 646, 649. Thus a complete dis
position of the entire claim may be made in this one 
action, without injustice to any of the participants.

2 Two proposals for compulsory joinder of insured and insurer as 
party-defendants have failed of passage in the Louisiana Legislature 
within recent years. See La. Senate Bill 73,1952 Session; La. House 
Bill 600,1954 Session.

3 See also 3 Moore’s Federal Practice (2d ed.1948), H 19.07 et seq.; 
Note, Indispensable Parties in the Federal Courts, 65 Harv. L. Rev. 
1050 (1952).

4 No case has been cited, although there has been nearly a quarter
century of experience under the direct action statute, where an in
jured party has attempted to bring suit against the tortfeasor follow
ing an unsuccessful suit against the insurer in either state or federal 
courts.

Finally, petitioner contends that the federal courts 
should decline, as a matter of discretion, to exercise their 
jurisdiction over suits against the insurer alone. This
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Affirmed

courts.5 Petitioner relies u^
319 U. S. 315, as authority for the SUglM 
refusal to exercise jurisdiction.* But? 
diction was declined to avoid a poi^tV& 
a state’s administrative policy-making process^ 

1* : ■ ■ i i i -ar ■■'"■*
authority, not available here, was relied upon to justify 
the holding.

The language of the congressional grant of jurisdiction 
to the lower courts, 28 U. S. C. § 1332 (a), is clear,and 
this case seems to us to fall squarely within the provision. 
In Louisiana the practice of bringing dii^t actionsin the 
federal courts has long been recognized. See, e.
Amsterdam Casualty Co. v. Soileau, 167 F. 2d 767(C.A, 
5th Cir.), cert, denied, 335 U. S. 822; Bankers Indemnity 
Ins. Co. v. Green, 181 F. 2d 1 (C. A. 5th Cir.);Belanger 
v. Great American Ind. Co188 F. 2d 196 (C. A. 5th Cir.). 
Neither federal nor Louisiana law suggests any reason to 
disturb this practice. The decision of the Court of 
Appeals is

. ;; -

argument is based upon the differing^ 
on appeal of a jury verdict in the Lo'

5 Appellate review in the federal courts is, of course, limited ulti
mately by the Seventh Amendment. Parsons v. Bedford, Breedlove 
& Robeson, 3 Pet. 433. In Louisiana, appellate review in eivil eases 
extends to both matters of law and fact. See La. Const., Art. 7, 
§§ 10, 29.

6 See also Pennsylvania v. Williams, 294 U. S. 176; Great Lakes 
Dredge & Dock Co. v. Huffman, 319 U. 8. 293; Alabama Public ’ 
Service Commission v. Southern R. Co., 341 U. 8. 341, cited in the 
dissenting opinion below. See Meredith v. Winter Haven, 329 U. 8. 
220,234,236,237.

■■■ • ■■■■
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SUPREME COURT OF THE UNITED STATES

No. 11.—October Term, 1954.

Lumbermen’s Mutual Casualty! On Writ of Certiorari 
Company, Petitioner, to the United States

v. । Court of Appeals for
Florence R. Elbert. J the Fifth Circuit.

[November —, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

This case concerns the Louisiana direct action statute. 
This Court has recently had occasion to test that statute 
against certain claims of unconstitutionality, Watson v. 
Employers Liability Assurance Corp., ---- U. S. —-?
Questions are raised here involving the diversity jurisdic
tion of the federal courts in cases arising under the 
statute.

Respondent, a citizen of Louisiana, was injured in an 
automobile accident at Shreveport, Louisiana, allegedly 
because of the negligence of Mrs. S. W. Bowen, also a 
Louisiana citizen. Petitioner, an Illinois corporation, had 
issued a public liability policy to Mr. Bowen insuring him 
and members of his household against claims arising from 
their negligent operation of the family car. The policy 
was applied for, issued, and delivered within the State of 
Louisiana. Petitioner was certificated to do business in 
Louisiana and had, as a legal prerequisite thereto, con
sented in writing to be sued directly for damages sus
tained in Louisiana accidents involving its policyholders.

The pertinent portion of the direct action statute 
provides:

“The injured person or his or her heirs at their option 
shall have a right of direct action against the insurer

1 See also National Surety Corp. v. McDowell, GS So. 2d ISO, appeal
dismissed, 347 U. S. 995.
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argument is based upon the differing standards of review 
on appeal of a jury verdict in the Louisiana and federal 
courts.5 Petitioner relies upon Burford n. Sun Oil Co., 
319 U. S. 315, as authority for the suggested discretionary 
refusal to exercise jurisdiction ® But in Burford, juris
diction was declined to avoid a potential interference with 
a state’s administrative policy-making process, a consid
eration not present here. Moreover, traditional equitable 
authority, not available here, was relied upon to justify 
the holding.

The language of the congressional grant of jurisdiction 
to the lower courts, 28 U. S. C. § 1332 (a), is clear, and 
this case seems to us to fall squarely within the provision. 
In Louisiana the practice of bringing direct actions in the 
federal courts has long been recognized. See, e. g., New 
Amsterdam Casualty Co. v. Soileau, 167 F. 2d 767 (C. A. 
5th Cir.), cert, denied, 335 U. S. 822; Bankers Indemnity 
Ins. Co. x, Green, 181 F. 2d 1 (C. A. 5th Cir.); Belanger 
v. Great American Ind. Co., 188 F. 2d 196 (C. A. 5th Cir.). 
Neither federal nor Louisiana law suggests any reason to 
disturb this practice. The decision of the Court of 
Appeals is

Affirmed.

B Appellate review in the federal courts is, of course, limited ulti
mately by the Seventh Amendment. Parsons v. Bedford, Breedlove 
& Robeson, 3 Pet. 433. In Louisiana, appellate review in civil cases 
extends to both matters of law and fact. See La. Const., Art. 7, 
§§ 10, 29.

6 See also Pennsylvania n. Williams, 294 U. S. 176; Great Lakes 
Dredge & Dock Co. v. Huffman, 319 U. S. 293; Alabama Public 
Service Commission v. Southern R. Co., 341 U. S. 341, cited in the 
dissenting opinion below. See Meredith v. Winter Haven, 320 U. S. 
220,234,236, 237.
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SUPREME COURT OF THE UNITED STATES

No. 11.—October Term, 1954.

Lumbermen’s Mutual Casualty 
Company, Petitioner, 

v.
Florence R. Elbert.

On Writ of Certiorari 
to the United States 
Court of Appeals for 
the Fifth Circuit.

[December 6, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

This case concerns the Louisiana direct action statute. 
This Court has recently had occasion to test that statute 
against certain claims of unconstitutionality, Watson v. 
Employers Liability Assurance Corp., ---- U. S. ----?
Questions are raised here involving the diversity jurisdic
tion of the federal courts in cases arising under the 
statute.

Respondent, a citizen of Louisiana, was injured in an 
automobile accident at Shreveport, Louisiana, allegedly 
because of the negligence of Mrs. S. W. Bowen, also a 
Louisiana citizen. Petitioner, an Illinois corporation, had 
issued a public liability policy to Mr. Bowen insuring him 
and members of his household against claims arising from 
their negligent operation of the family car. The policy 
was applied for, issued, and delivered within the State of 
Louisiana. Petitioner was certificated to do business in 
Louisiana and had, as a legal prerequisite thereto, con
sented in writing to be sued directly for damages sus
tained in Louisiana accidents involving its policyholders.

The pertinent portion of the direct action statute 
provides:

“The injured person or his or her heirs, at their 
option, shall have a right of direct action against the

1 See also National Surety Corp. v. McDowell, GS So. 2d 1S9, appeal
dismissed, 347 U. S. 995.
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insurer within the terms and limits of the policy in 
the parish where the accident or injury occurred or 
in the parish where the insured has his domicile, and 
said action may be brought against the insurer alone 
or against both the insured and insurer, jointly and 
in solido.” La. Rev. Stat., Tit. 22, § 655. (Italics 
added.)

Pursuant to this provision, respondent brought this action 
against petitioner in the United States District Court for 
the Western District of Louisiana, alleging diversity of 
citizenship and damages in excess of $3,000. Airs. Bowen, 
the alleged tortfeasor, was not made a codefendant. 
Petitioner moved to dismiss the complaint for lack of 
federal jurisdiction; the district judge granted the motion. 
The Court of Appeals reversed and remanded the case to 
the District Court for trial, one judge dissenting from the 
denial of a petition for rehearing. From that decision, 
■this Court granted certiorari. Thus, the sole question to 
be decided is whether the United States District Court 
in Louisiana has jurisdiction over this suit for damages 
brought under the direct action statute against the wrong
doer’s insurer alone, where diversity of citizenship exists 
between the complainant and the defendant insurer but 
not between the complainant and the wrongdoer.

Section 1332 (a) of the Judicial Code, 28 U. S. C. 
§ 1332 (a), reads as follows:

“The district courts shall have original jurisdiction 
of all civil actions where the matter in controversy 
exceeds the sum or value of $3,000 exclusive of in
terest and costs, and is between:

“(1) Citizens of different States . . . .”
It is petitioner’s contention that the “matter in contro
versy” here is the underlying tort liability of the alleged 
wrongdoer. If this were true, of course, no diversity of
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citizenship would exist between respondent and Mrs. 
Bowen, as the real party-defendant in interest. But the 
Louisiana courts have differentiated between actions 
brought by an injured party against the insurer alone and 
those brought against either the tortfeasor alone or to
gether with the insurer. In the former action, the insurer 
is foreclosed from asserting defenses such as coverture, 
normally available to the tortfeasor. Edwards v. Royalty 
Indemnity Co., 182 La. 171, 161 So. 191. Similarly, the 
insurer is severely restricted in advancing technical de
fenses based upon the terms of the policy, such as a failure 
of notice, when the injured party brings a direct action. 
Jackson v. State Farm Mut. Automobile I ns. Co., 211 La. 
19, 29 So. 2d 177. While either type of action encom
passes proof of the tortfeasor’s negligence, in the separate 
suit against the insurer a plaintiff must also establish 
liability under the policy. The Louisiana courts have 
characterized the statute as creating a separate and dis
tinct cause of action against the insurer which an injured 
party may elect in lieu of his action against the tortfeasor. 
West v. Monroe Bakery, 217 La. 189, 46 So. 2d 122; Jack- 
son v. State Farm Mut. Automobile Ins. Co., supra.

Petitioner is therefore not merely a nominal defendant 
but is the real party in interest here. This conclusion 
to disregard the tortfeasor’s citizenship in the instant case 
for purposes of federal jurisdiction is fortified by cases 
honoring the states’ characterization of a guardian or 
other fiduciary as determinative of the real party in 
interest in federal litigation. New Orleans v. Gaines’s 
Administrator, 138 U. S. 595; Mexican Central R. Co. v. 
Eckman, 187 U. S. 429. There is even greater justifica
tion for disregarding the tortfeasor’s citizenship here than 
for disregarding the citizenship of a beneficiary since the 
insurer—unlike a fiduciary—has a direct financial interest 
in the outcome of this litigation.
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Petitioner next asserts that the tortfeasor is an indis
pensable party to this litigation, and that failure to join 
her as a defendant deprives the federal court of jurisdic
tion. Clearly under the Louisiana statute and practice 
the argument has no merit.2 And the circumstances 
which have led the federal courts to findings of indis
pensability are not present here. In Shields v. Barrow, 
17 How. 129, 139, indispensable parties were defined as 
“Persons who not only have an interest in the controversy, 
but an interest of such a nature that a final decree cannot 
be made without either affecting that interest, or leaving 
the controversy in such a condition that its final termina
tion may be wholly inconsistent with equity and good 
conscience.” 3 The tortfeasor in a Louisiana direct action 
against the insurer is not such a person. The state has 
created an optional right to proceed directly against the 
insurer; by bringing the action against petitioner, re
spondent has apparently abandoned her action against the 
tortfeasor.4 See Miller v. Commercial Standard Ins, Co., 
199 La. 515, 526, 6 So. 2d 646, 649. Thus a complete dis
position of the entire claim may be made in this one 
action, without injustice to any of the participants.

2 Two proposals for compulsory joinder of insured and insurer as 
party-defendants have failed of passage in the Louisiana Legislature 
within recent years. Sec La. Senate Bill 73, 1952 Session; La. House 
Bill 600,1954 Session.

3 See also 3Moore’s Federal Practice (2d ed. 194S), 19.07 et seq.; 
Note, Indispensable Parties in the Federal Courts, 65 Harv. L. Rev. 
1050 (1952). •

4 No case has been cited; although there has been nearly a quarter
century of experience under the direct action statute, where an in
jured party lias attempted to bring suit against the tortfeasor follow
ing an unsuccessful suit against the insurer in cither state or federal 
courts.

Finally, petitioner contends that the federal courts 
should decline, as a matter of discretion, to exercise their 
jurisdiction over suits against the insurer alone. This
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argument is based upon the differing standards of review 
on appeal of a jury verdict in the Louisiana and federal 
courts.5 6 Petitioner relies upon Burford n. Sun Oil Co., 
319 U. S. 315, as authority for the suggested discretionary 
refusal to exercise jurisdiction.® But in Burford, juris
diction was declined to avoid a potential interference with 
a state’s administrative policy-making process, a consid
eration not present here. Moreover, traditional equitable 
authority, not available here, was relied upon to justify 
the holding.

s Appellate review in the federal courts is, of course, limited ulti
mately by the Seventh Amendment. Parsons v. Bedford, Breedlove 
it Robeson, 3 Pet. 433. In Louisiana, appellate review in civil cases 
extends to both matters of law and fact. See La. Const., Art. 7, 
§§10, 29.

6 See also Pennsylvania v. Williams, 294 U. S. 176; Great Lakes 
Dredge & Dock Co. v. Huffman, 319 U. S. 293; Alabama Public 
Service Commission v. Southern R. Co., 341 U. S. 341, cited in the 
dissenting opinion below. See Meredith v. Winter Haven, 320 U. S. 
228, 234, 236, 237.

The language of the congressional grant of jurisdiction 
to the lower courts, 28 U. S. C. § 1332 (a), is clear, and 
this case seems to us to fall squarely within the provision. 
In Louisiana the practice of bringing direct actions in the 
federal courts has long been recognized. See, e. g., New 
Amsterdam Casualty Co. v. Soileau, 167 F. 2d 767 (C. A. 
5th Cir.), cert, denied, 335 U. S. 822; Bankers Indemnity 
Ins. Co. v. Green, 181 F. 2d 1 (C. A. 5th Cir.); Belanger 
v. Great American Ind. Co., 188 F. 2d 196 (C. A. 5th Cir.). 
Neither federal nor Louisiana law suggests any reason to 
disturb this practice. The decision of the Court of 
Appeals is

Affirmed.
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No. 11 - Lumbermen's Mutual Casualty Co. v. Elbert

I report the decision and opinion of the Court in Lumbermen's Mutual

Casualty Company v. Florence R. Elbert, No. 11.

The case is here on writ of certiorari to the United States Court of

Appeals for the Fifth Circuit.

It has to do with the Louisiana direct action statute, the constitutionality

:e Corporation , Ylobof which was tested in Watson v. Employers Liability Assurance 

jttdU reported today by Mr. Justice Black. J

The sole question to be decided here is whether the United States District 

Court in Louisiana has jurisdiction over this suit for damage s^br ought under the 

direct action statute against the wrongdoer's insurance carrier alone , where 

diversity of citizenship exists between the complainant and the defendant insurer 

but not between the complainant and the wrongdoer.

The applicable section of the Louisiana direct action section reads as

follows:

"The injured person or his or her heirs at their option shall have 
a right of direct action against the insurer within the terms and 
limits of the policy in the parish where the accident or injury 
occurred or in the parish where the insured has his domicile 
and said action may be brought against the insurer alone or against 
both the insured and insurer, jointly and in solido. "

The pertinent section of the Judicial Code, 28 U.S.C. § 1332(a)reads 
as follows:

"The district courts shall have original jurisdiction of all civil 
actions where the matter in controversy exceeds the sum or value 
of $3,000 exclusive of interest and costs, and is between:

"(1) Citizens of different States . . . . "



We believe that read together these two statutes sustain the jurisdiction 

of the United States District Courts.

Petitioner claims that the real "matter in controversy" is between the 

injured person and the tortfeasor, but the courts of Louisiana have held to the 

contrary, namely, that the direct action statute creates a separate and 

distinct cause of action against the insurer which the insured may elect in lieu 

of his action against the tortfeasor. This is entirely consistent with decisions 

of this Court holding that for the purposes of federal jurisdiction states may 

characterize a guardian or other fiduciary as the real party in interest.

There is even greater reason for doing so here because, unlike fiduciary 
if .

cases, petitioner insurer has a direct financial interest in the outcome of the 

litigation.

Petitioner's claim that the tortfeasor is a necessary p$rty is without. 
■ • ■ ■ ..

'. /' ■ - 

merit because the Louisiana statute and practic^are to the contrary as well 

as the decisions of this Court.

Finally petitioner contends that the federal courts should decline, as

a matter of discretion, to exercise their discretion over suits against the insurer

alone. This argument is based upon the differing standards of review on appeal 
/

of a jury verdict in the Louisi
M '< $ * ■ V

a and Federal Courts. [Illustration]

Petitioner relies upon Burford v. Sun Oil Co. , 319 U.S. 315. a case in equity,

where traditionally such discretion exists and in wfrteh this Court denied Federal 

jurisdiction to avoid a potential interference with a state's administrative policy, 

a consideration not present here.



In this case, the policy of the state, conf or ms to the diversity statute. ,

Neither Federal nor Louisiana law suggests any reason to disturb this-
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SUPREME COURT OF THE UNITED STATES

No. 11.—OctoberTerm, 1954.

Lumbermen’s Mutual Casualty] On Writ of Certiorari 
Company, Petitioner, to the United States

v. Court of Appeals for
Florence R. Elbert. , the Fifth Circuit.

[November—, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

This case concerns the Louisiana direct action statute. 
This Court has recently had occasion to test that statute 
against certain claims of unconstitutionality, Watson v. 
Employers Liability Assurance Corp., ---- U. S. —J
Questions are raised here involving the diversity jurisdic
tion of the federal courts in cases arising under the 
statute.

Respondent, a citizen of Louisiana, was injured in an 
automobile accident at Shreveport, Louisiana, allegedly 
because of the negligence of Mrs. S. W. Bowen, also a 
Louisiana citizen. Petitioner, an Illinois corporation, had 
issued a public liability policy to Mr. Bowen insuring him 
and members of his household against claims arising from 
their negligent operation of the family car. The policy 
was applied for, issued, and delivered within the State of 
Louisiana. Petitioner was certificated to do business in 
Louisiana and had, as a legal prerequisite thereto, con
sented in writing to be sued directly for damages sus
tained in Louisiana accidents involving its policyholders.

The pertinent portion of the direct action statute 
provides:

“The injured person or his or her heirs at their option 
shall have a right of direct action against the insurer

1 See also National Surety Corp. v. McDowell, 68 So. 2d 189, appeal 
dismissed, 347 U. S. 995.
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within the terms and limits of the policy in the parish 
where the accident or injury occurred or in the parish 
where the insured has his domicile and said action 
may be brought against the insurer alone or against 
both the insured and insurer, jointly and in solido.” 
La. Rev. Stat. 22:655. (Italics added.)

Pursuant to this provision, respondent brought this action 
against petitioner in the United States District Court for 
the Western District of Louisiana, alleging diversity of 
citizenship and damages in excess of $3,000. Mrs. Bowen, 
the alleged tortfeasor, was not made a codefendant. 
Petitioner moved to dismiss the complaint for lack of 
federal jurisdiction; the district judge granted the motion. 
By a divided vote, the Court of Appeals reversed and 
remanded the case to the District Court for trial. From 
that decision, this Court granted certiorari. Thus, the 
sole question to be decided is whether the United States 
District Court in Louisiana has jurisdiction over this 
suit for damages brought under the direct action stat
ute against the wrongdoer’s insurer alone, where diversity 
of citizenship exists between the complainant and the 
defendant insurer but not between the complainant and 
the wrongdoer.

Section 1332 (a) of the Judicial Code, 28 U. S. C. 
§ 1332 (a), reads as follows:

“The district courts shall have original jurisdiction 
of all civil actions where the matter in controversy 
exceeds the sum or value of $3,000 exclusive of in
terest and costs, and is between:

“(1) Citizens of different States . . . .”
It is petitioner’s contention that the “matter in contro
versy” here is the underlying tort liability of the alleged 
wrongdoer. If this were true, of course, no diversity of 
citizenship would exist between respondent and Mrs.
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Bowen, as the real party-defendant in interest. But the 
Louisiana courts have differentiated between actions 
brought by an injured party against the insurer alone and 
those brought against either the tortfeasor alone or to
gether with the insurer. In the former action, the insurer 
is foreclosed from asserting defenses such as coverture, 
normally available to the tortfeasor. Edwards v. Royalty 
Indemnity Co., 182 La. 171, 161 So. 191. Similarly, the 
insurer is severely restricted in advancing technical de
fenses based upon the terms of the policy, such as a failure 
of notice, when the injured party brings a direct action. 
Jackson v. State Farm Mut. Automobile Ins. Co., 211 La. 
19, 29 So. 2d 177. While either type of action encom
passes proof of the tortfeasor’s negligence, in the separate 
suit against the insurer a plaintiff must also establish 
liability under the policy. The Louisiana courts have 
characterized the statute as creating a separate and dis
tinct cause of action against the insurer which an injured 
party may elect in lieu of his action against the tortfeasor. 
West v. Monroe Bakery, 217 La. 189, 46 So. 2d 122; Jack- 
son n. State Farm Mut. Automobile Ins. Co., supra.

Petitioner is therefore not merely a nominal defendant 
but is the real party in interest here. This conclusion 
to disregard the tortfeasor’s citizenship in the instant case 
for purposes of federal jurisdiction is fortified by cases 
honoring the states’ characterization of a guardian or 
other fiduciary as determinative of the real party in 
interest in federal litigation. New Orleans v. Gaines’s 
Administrator, 138 U. S. 595; Mexican Central R. Co. v. 
Eckman, 187 U. S. 429. There is even greater justifica
tion for disregarding the tortfeasor’s citizenship here than 
for disregarding the citizenship of a beneficiary since the 
insurer—unlike a fiduciary—has a direct financial interest 
in the outcome of this litigation.
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Petitioner next asserts that the tortfeasor is an indis
pensable party to this litigation, and that failure to join 
her as a defendant deprives the federal court of jurisdic
tion. Clearly under the Louisiana statute and practice 
the argument has no merit.2 And the circumstances 
which have led the federal courts to findings of indis
pensability are not present here. In Shields v. Barrow, 
17 How. 129, 139, indispensable parties were defined as 
“Persons who not only have an interest in the controversy, 
but an interest of such a nature that a final decree cannot 
be made without either affecting that interest, or leaving 
the controversy in such a condition that its final termina
tion may be wholly inconsistent with equity and good 
conscience.”3 4 The tortfeasor in a Louisiana direct action 
against the insurer is not such a person. The state has 
created an optional right to proceed directly against the 
insurer; by bringing the action against petitioner, re
spondent has apparently abandoned her action against the 
tortfeasor.* See Miller v. Commercial Standard Ins. Co., 
199 La. 515, 526, 6 So. 2d 646, 649. Thus a complete dis
position of the entire claim may be made in this one 
action, without injustice to any of the participants.

2 Two proposals for compulsory joinder of insured and insurer as 
party-defendants have failed of passage in the Louisiana Legislature 
within recent years. See La. Senate Bill 73, 1952 Session; La. House 
Bill 600,1954 Session.

3 See also 3 Moore’s Federal Practice (2d ed. 1948), 119.07 ct seq.; 
Note, Indispensable Parties in the Federal Courts, 65 Harv. L. Rev. 
1050 (1952).

4 No case has been cited, although there has been nearly a quarter
century of experience under the direct action statute, where an in
jured party has attempted to bring suit against the tortfeasor follow
ing an unsuccessful suit against the insurer in either state or federal 
courts.

Finally, • petitioner contends that the federal courts 
should decline, as a matter of discretion, to exercise their 
jurisdiction over suits against the insurer alone. This
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argument is based upon the differing standards of review 
on appeal of a jury verdict in the Louisiana and federal 
courts.5 & * Petitioner relies upon Burford v. Sun Oil Co., 
319 U. S. 315, as authority for the suggested discretionary 
refusal to exercise jurisdiction.8 But in Burford, juris
diction was declined to avoid a potential interference with 
a state’s administrative policy-making process, a consid
eration not present here. Moreover, traditional equitable 
authority, not available here, was belied upon to justify 
the holding.

5 Appellate review in the federal courts is, of course, limited ulti
mately by the Seventh Amendment. Parsons v. Bedford, Breedlove
& Robeson, 3 Pet. 433. In Louisiana, appellate review in civil cases
extends to both matters of law and fact. See La. Const., Art. 7, 
§§10,29.

6 See also Pennsylvania v. Williams, 294 U. S. 176; Great Lakes 
Dredge & Dock Co. v. Huffman, 319 U. S. 293; Alabama Public 
Service Commission v. Southern R. Co., 341 U. S. 341, cited in the 
dissenting opinion below. See Meredith v. Winter Haven, 320 U. S. 
220,234,236,237.

The language of the congressional grant of jurisdiction 
to the lower courts, 28 U. S. C. § 1332 (a), is clear, and 
this case seems to us to fall squarely within the provision. 
In Louisiana the practice of bringing direct actions in the 
federal courts has long been recognized. See, e. g., New 
Amsterdam Casualty Co. v. Soileau, 167 F. 2d 767 (C. A. 
5th Cir.), cert, denied, 335 U. S. 822; Bankers Indemnity 
Ins. Co. v. Green, 181 F. 2d 1 (C. A. 5th Cir.); Belanger 
v. Great American Ind. Co., 188 F. 2d 196 (C. A. 5th Cir.). 
Neither federal nor Louisiana law suggests any reason to 
disturb this practice. The decision of the Court of 
Appeals is

Affirmed.
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Mr. Chief Justice Warren delivered the opinion of the Court.

This case concerns the Louisiana direct action statute.

This Court has recently had occasion to test that statute against certain

claims of unconstitutionality, Watson v. Employers Liability Corp. •

 U. S. . Questions are raised hero involving the diversity

jurisdiction of the federal courts in cases arising under the statute.

Respondent, a citisen of Louisiana, was injured in an 

automobile accident at Shreveport, Louisiana, allegedly because of the 

negligence of Mrs. S. W. Bowen, also a Louisiana citisen. Petitioner, 

an Illinois corporation, had issued a public liability policy to Mr. Bowen 

insuring him and members of his household against claims arising from 

their negligent operation of the family car. The policy was applied for, 

issued and delivered within the State of Louisiana. Petitioner was 

certificated to do business in Louisiana and had, as a legal prerequisite
* • .. . 

thereto, consented in writing to be sued directly for damages sustained



in Louisiana accidents involving its policyholders.

The pertinent portion of the direct action statute provides:

"The injured person or his or her heirs at 
their option shall have a right of direct 
action against the insurer within the terms 
and limits of the policy in the pariah whore 
the accident or Injury occurred or in the 
pariah whore the insured has his domicile and 
said action may he brought against the insurer 
alone or against both the insured and insurer* 
Jointly and In solido." (La. Rev. Stat. 22: 455)

Pursuant to this provision* respondent brought this action against 

petitioner in the United States District Court for the Western District 

of Louisiana* alleging diversity of citlsanship and damages in excess of 

$1,000. Mrs. Bowen* the alleged tortfeasor* was not made a co-defendant. 

Petitioner moved to dismiss the complaint for lack of federal Jurisdiction; 

the district Judge granted the motion. By a divided vote the Court of 

Appeals reversed and remanded the case to the District Court for trial.

From that decision* this Court granted certiorari. Thus the sole question 

to bo decided io whether the United States District Court in Louisiana has 

Jurisdiction over a suit for damages brought under the direct action statute 

against the wrongdoer's insurer alone* where (a) the policy was applied 

for* issued and delivered in Louisiana* (b) the accident occurred in 

Impulsions* and (c) diversity of citlsenship exists between the complainant
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and the defendant insurer but not between the gampl the wrongdoer.

Section 1332(a) of the Judicial Code, 28 U.S. C. 1 1332(a), 

reads as follows:

"The district courts shall have original jurisdiction 
of all civil actions where the matter in controversy 
exceeds the sum or value of $3,000 exclusive of 
interest and costs, and is between:

(1) Citiaens of different States; ..."

It is petitioner's contention that the "matter in controversy" hero is 

the underlying tort liability of the alleged wrongdoer. If this wore true, 

of course, no diversity of citizenship would eiist between respondent 

and Mrs. Bowen, as the real party-defendant in interest. But the 

Louisiana courts have differentiated between actions brought by an 

injured party against the insurer alone and those brought against either 

the tortfeasor alone or together with the insurer. In the former action, 

the insurer is foreclosed from asserting defenses such as coverture, 

normally available to the tortfeasor. Edwards v. Royalty Indemnity Co., 

182 La. 171, 161 So. 191. Similarly, the insurer is severely restricted in 

advancing technical defenses based upon the terms of the policy, such as 

a failure of notice, when the injured party brings a direct action. Jackson 

v. State Farm Mutual Automobile Insurance Co., 211 La. 19, 29 So. 2d 177.
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While either type of ectioa tncunHiMi prew of the torueuor:e 

negligence, in the separate suit against ths insurer a plaintiff must also 

establish liability under the policy. The Louisiana courts have 

characterised the statute as creating a separate and distinct cause of 

action against the insurer which an injured party may elect in lieu of his 

action against the tortfeasor. West v. Monros Bakery, 217 La. 129, 46 

So. 2d 122} Jackson v. Stats Farm Mut. Automobile Ins. Co., supra.

Petitioner is therefore not merely a no minal def ondant but is 

the real party in interest hero. This conclusion to disregard the 

tortfeasor's citisenship in the instant case for purposes of federal 

jurisdiction is fortified by cases honoring the states* characterisation 

of a guardian or other fiduciary as determinative of the real party in 

interest in federal litigation. New Orleans v. Gaines *s Administrator, 

132 U.S. 595} Mexican Central R. Co. v. Eckman, 127 U.S. 429. 

There is oven greater justification for disregarding the tortfeasor's 

citisenship hare than for disregarding the citisenship of a beneficiary 

since the insurer -- unlike a fiduciary •• has a direct financial interest 
( ■ : 

in thui ©nicoBun thi a litifntioAo
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Petitioner next asserts that ths tortfeasor is an indispensable 

party to this litigation, and that failure to Join her as a defend ent deprives 

the federal court of Jurisdiction. Clearly under the I Louisiana statute and 

2/
practice the argument has no merit. And the circumstances which 

have led the federal courts to findings of indispensability are not present 

here. In Shields v. Bar row, 17 How. 129, 139, indispensable parties 

were defined as "Persons who not only have an interest in the controversy, 

but an interest of such a nature that a final decree cannot be made without 

either affecting that interest, or leaving the controversy in such a condition 

that its final termination may be wholly inconsistent with equity and good 

conscience. The tortfeasor in a Louisiana direct action against the 

insurer is not such a person. The state has created an optional right to 

proceed directly against the insurer; by bringing the action against 

petitioner, respondent has apparently abandoned her action against the 

i!
tortfeasor. Cf. Miller v. Commercial Standard Ins. Co.• 199 La»

515, 526, 6 So. 2d 446, 449. Thus a complete disposition of the entire claim 

may be made in thio one action, without injustice to any of the participants.
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Finally* petitionar contends that ths federal courts should 

decline* as a matter of discretion* to exorcise their jurisdiction over 

suits against the insurer alone. This argument is based upon the differing 

standards of review on appeal of a jury verdict in the Louisiana and federal 

courts. Petitioner relies upon Burford v. Sun Oil Co. * 319 U.S. 315* 

as authority for the suggested discretionary refusal to exorcise jurisdiction. 

But in Burford* jurisdiction was declined to avoid a potential interference 

with a state's administrative policy-making process* a consideration not 

present here. Moreover* traditional equitable authority* not available here* 

was relied upon to justify the holding.

The language of the Congressional grant of jurisdiction to the 

lower courts* 28 U.8.C. { 1332(a)* is dear, and this case seems to us 

to fall squarely within the provision. In Louisiana the practice of bringing 

direct actions in the federal courts has long boon recognised. See* o.g. * 

New Amsterdam Casualty Co. v. Soileau* SCir.* 147 F. 2d 747* cert 

denied 335 U.S. 822{ Bankers Industrial Ins. Co. v. Groen* 5 Cir„ 181 F.2d 

1| Belanger v. Groat American Ind. Co. * 5 Cir. 188 F. 2d 194. Neither 

federal nor Louisiana law suggests any reason to disturb this practice. 

The decision of the Court of Appeals is
Affirmed
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J/ Soo National Surety Cary, v. McDowell, 45 Sa. 2d 159, appeal 

dismissed. >47 U.S. 995.

H Two proposals far compulsory joinder of insured and insurer as 

party -defendants haws failed of passage in the Louisiana Legislature 

within recent years. Seo Senate Bill 73, 195 1 Session; House Bill 400, 

1954 Session.

2J Seo also > Moore's Federal Practice 919.07 et seq. (2d ed.); Mote• 

Indispensable Parties in the Federal Courts, 45 Harr. L. Rev. 1050 (1952).

4/ No case has been cited, although there has been nearly a quarter-centfary 

of experience under the direct action statute, where an injured party 

has attempted to bring suit against the tortfeasor following an 

unsuccessful suit against the insurer in either state or Federal courts.

£/ Review in the Federal courts is, of course, limited ultimately by the 

Seventh Amendment. In I .Quietens, appellate review in civil cases 

extends to both matters of law and fact. Soo Louisiana Constitution of 

1921, Art. 7, If 10. 29.

kJ See also Pennsylvania v. Williams, 294, U.S. 174; Great Lakes Co. v. 

v. Huffman, >19 U.S. 291; Alabama Public Service Commission v.

Southern Ry. Co., >41 U.S. >41, cited in the dissenting opinion below.
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SUPREME COURT OF THE UNITED STATES

No. 11. — October Tenn, 1954

Lumberman’s Mutual Casualty On Writ of Certiorari 
Company, Petitioner, to the United States

v. Court of Appeals,
Florence R. Elbert Fifth Circuit.

Mr. Chief Justice Warren delivered the opinion of tne 

Court.

This case concerns the Louisiana direct action statute.

Tiiis Court has recently had occasion to test that statute in-an»

dM99J3BML against certain claims of unconstitutionality, Watson v.

Employers Liability Corp., U.S. . See also Rational

Surety Corp, v. McDowell, 68 So. 2d 189, appeal dismissed, 347

U.S. 995. Questions are raised here involving the diversity juris

diction of the federal courts in cases arising under the statute.

Respondent, a citizen of Louisiana, was injured in an 

automobile accident at Shreveport, Louisiana, appaiMM£gg/be cause 

of tlie negligence of Mrs. S. W. Bowen, also a Louisiana citizen. 

Petitioner, an Illinois corporation, had issued a public liability 

policy to Mr. Bowen insuring him and members of his household 

against claims arising from their negligent operation of the 

fand ly car. The policy was applied for, issued and delivered 

within the State of Louisiana. Petitioner was certificated to



do business in Louisiana and had, as a legal prerequisite thereto,

consented in writing to be sued directly for damages sustained

in Louisiana accidents involving its policyholders*

The pertinent portion of the direct action statute provides:

"The injured person or his or her heirs at 
their option shall have a right of direct 
action against the insurer within the terms 
and linnts of the policy in the parish where 
tlie accident or injury occurred or in the 
parish where the insured has his domicile and 
said action may be brought against the insurer 
alone or against both the insured and insurer, 
jointly and in solido.” (La. Rev. Stat. 22: 
6^) (Emphasis added).

Pursuant to this provision, respondent brought this action

against petitioner in the United States District Court for the

Western District of Louisiana, alleging: diversity of citizenship

and damages in excess of ^3,000. Mrs. Bowen, theAtortfeasor, 

was not made a co-defendant. Petitioner moved to dismiss the 

complaint for lack of 

granted the motion. By a divided vote the Court of Appeals 

reversed and remanded the case to the District Court for trial.

federal jurisdiction; the district judge

From that decision this Court granted certiorari. Thus the 

sole question to be decided is whether the United States District

Court in Louisiana has jurisdiction over a 

suit for damages brought under the direct action statute against 

the wrongdoer’s insurer alone, where (a) the policy was applied 

for, issued and delivered in Louisiana} (b) the accident occurred 
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in Louisiana j-‘and (c) diversity of citizenship exists between 

the complainant and the defendant insurer but not between the 

complainant and the 'wrongdoer.

Section 1332(a) of the Judicial Gode, 28 U.S.C. § 1332(a), 

reads as follows:

"The district courts shall have original 
jurisdiction of all civil actions where the 
matter in controversy exceeds the aim or 
value of *3,000 exclusive of interest and 
costs, and is between:

(1) Citizens of different Statesj•••”

It is petitioner’s contention that the "matter in controversy" 

here is the underlying tort liability of the alleged wrongdoer. 

If this were true, of course, no diversity of citizenship would 

exist between respondent and Mrs. Bowen, as the real party

defendant in interest. But the Louisiana courts have differ

entiated between actions brought by an injured party against 

the insurer alone and those brought against

.Md insurer. In the former action, the insurer is foreclosed r» *

from asserting defenses such as coverture, normally available 

to the ig^Rtd.^Edwards v. Royalty Indemnity Co., 182 La. 171^ 

161 So. 191. Similarly, the insurer is severely restricted in 

advancing technical defenses based upon the terms of the policy, 

such as a failure of notice, when the injured party brings a 

direct action. Jackson v. State Farm Mutual Automobile Insurance
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Co., 211 La. 191 29 So. 2d 177. While either type of action 
"* r 

encompasses proof of the tortfeasor’s negligence, in the

separate suit against the insurer a plaintiff must also establish

liability under the pni ^y- Trm-i pH ana courts have

characterized the statute as creating a separate and distinct 

cause of action against the insurer which an injured party may

elect in lieu of his action against the tort^ueasor. West v.

Monroe Bakery, 217 La. 189, U6 So. 2d 122; Jackson v. State

Farm i.iut. Automobile Ins. Co*, supra.

J

From thro we etitioner is the real party I

in interest here 

tortfeasor’s citizenship in the instant case for purposes of 

/ederal jurisdiction is fortified by cases honoring the states’ 

characterization of a guardian or other fiduciary as determinative

of the real party in interest* New Orleans v. Gaines’s Administrator 

138 U.S. 595; Mexican Central R. Co. v. Eckman, I87 U.S. U29

There is even greater justification for disregarding the tortfeasor’s 

citizenship here than for disregardiig the citizenship of a bene

ficiary since the insurer — unlike a fiduciary — has a vwy
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this litigation.

Petitioner next assorts that the tortfeasor

depriveSthe Jederal Court of juris-

statute and practice the argument has no merit. And the circumr-

stances which have led the /ederal Courts to findings of indis-

pensability are not present here. In Shields v. Barrow, 17 How.

12$», 139, indispensable parties were defined as "Persons who not

only have an interest in the controversy, but an interest of

such a nature that a final decree cannot be made without either

affecting that interest, or leaving the controversy in such a

condition that its final termination may be wholly inconsistent

with equity and good conscience."/ The tortfeasor in a Louisiana

direct action against the insurer is not such a person. The

state has created an optional right to proceed directly against

the insurerj by bringing the action against petitioner, respon

dent has apparently abandoned her wight against the tor^Teasor.

Cf• Miller v. Commercial Standard Ins

So. 2d 61^6, Thus a complete disposition of the entire claim

may be made in this one action, without injustice to any of the
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participants.

Finally, petitioner contends that the federal courts should

decline, as a matter of discretion, to exercise their juris-

diction over suits against the insurer alone. This argument is

based upon the differing standards of review on appeal of a

jury verdict in the Louisiana and federal courts. Petitioner

relies upon Burford v. Sun Oil Co., 319 U.S. 315, as authority

for the suggested discretionary refusal to exercise jurisdiction.

But in Burford

trative policy-making process was ayeidea toy dejiJ.iulllg'^lIFlUfc

WffMTTMbj a consideration not present here. Moreover, traditional

equitable authority, not available here, was relied upon to

justify the holding

The language of the Congressional grant of jurisdiction to

the lower courts, 28 U.S.C. § 1332(a), is clear, and this case

seems to us squarely to fall within the provision. *SEEtBaH,
(R5

Louisiana the practice of bringing direct actions in the federal

courts has long been recognized. See, e.g., hew Amsterdam

Casualty Co v. Soileau, 5 Cir., 167 F.2d 767, cert denied 335

U.S. 822; Bankers Industrial Ins. Co. v. Green, 5 Cir., 181 F.2d

1; Belanger v. Great American Ind 5 Cir. 18

»e. The decision of the Court of Appeals

4



1) Two proposals for compulsory joinder of insured and insurer 

as party^-def endants have failed of passage in the Louisiana 

/legislature within recent years. See Senate Bill 73, 195 

2 Session; House Bill 600, 195U Session.

2) No case has been cited, although there has been nearly a 

quarter—century of experience under the direct action statute, 

where an injured party has attempted to bring suit against 

the tortfeasor following an unsuccessful suit against the 

insurer in either state or federal courts.

3) Review in the

mately by the Seventh Amendment. In Louisiana, appellate 

review in civil cases extends to both matters of law and fact. 

See Louisiana Constitution of 1?21, Art. 7, §§ 10, 29.

U) See also Pennsylvania v. Williams, 29U U.S. 1?6; Great Lakes 

Co. v. Huffman, 319 U.S. 293; Alabama Public Service 

Commission v. Southern Ry. Oo., 3hl U.S. 3U1, cited in the 

dissenting opinion below.

federal courts is, of course, limited ulti-
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MEMORANDUM BY THE CHIEF JUSTICE

NO. 11 - LUMBERMEN'S MUTUAL. CASUALTY COMPANY V. ELBERT

This is a diversity of citizenship case. The sole question 

involved is whether the United States District Coqrt in Louisiana has 

jurisdiction of a suit for damages for personal injury brought under the 

direct action statute against the wrongdoer's insurer alone where (a) the 

policy was applied for, issued and delivered in Louisiana, (b) the accident 

occurred in Louisiana and (c) diversity of citizenship exists between the 

complainant and the defendant insurer but not between the complainant and 

the wrongdoer.

Respondent, a citizen of Louisiana, was injured in an automobile 

accident at Shreveport, Louisiana, apparently because of the negligence of 

one Bowen, also a Louisiana citizen. Petitioner, an Illinois corporation, 

is Bowen’s liability insurer. The policy was applied for, issued and delivered 

within the state of Louisiana. Petitioner was certificated to do business in 

Louisiana and as a legal prerequisite consented in writing to be sued directly 

for injuries sustained in Louisiana irrespective of where the policy may have 

been issued or delivered. The pertinent part of the directiBB action statute 

provides:
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"The injured person or his or her heirs at their option shall 
have a right of direct action against the insurer within the 
terms and limits of the policy in the parish where the accident 
or injury occurred or in the parish where the insured has his 
domicile and said action may be brought against the insurer 
alone or against both the insured and insurer, jointly and in 
solido. " Louisiana Revised Statutes 22:655). (Emphasis added. )

Pursuant to this statute respondent brought this action against

petitioner in the United States District Court for the Western District of

Louisiana on diversity grounds alleging damages in excess of $3, 000.

Bowen, the tort-feasor, was not made a co-defendant. The petitioner 

moved to dismiss respondent’s complaint for lack of federal jurisdiction.

The district judge granted the motion, but the Court of Appeals by divided 

vote reversed and remanded the case to the District Court for trial. From 

that decision this Court granted certiorari. The constitutionality of the 

Louisiana direct action statute has been upheld by this Court.

[CASES]

Petitioner contends that Bowen and not it is the real party in interest but 

whether this is true depends primarily upon Louisiana state law (Susquehanna 

v. Blatchford, 11 Wall. 172; Rule 17 (b), Fed. Rules of Civ. Procedure. While 

there is apparently no Louisiana case on the precise point, Louisiana courts 

have construed the direct action statute as creating a separate cause of action 

against the insurer which the injured party may elect in lieu of his cause of



10/29/54

action against the tort-feasor. (West v. Monroe, 217 Louisiana 189).

True the cause of action against the insurer encompasses the cause of 

action against the tort-feasor but in addition to proving negligence 

plaintiff must also establish the insurer's liability under the policy.

There are also defenses such as coverture that would be open to the 

assured but not to the insurer.

We conclude therefore that under the Louisiana law petitioner

is the real party in interest in this action. This conclusion is fortified 

by those decisions holding that the citizenship of a fiduciary, not that of 

the beneficiary or decedent, is the relevant test for diversity purposes.

New Orleans v. Gaines, Administer, 138 US 595, 606. There is even 

greater justification for disregarding the tort-feasor's citizenship in the 

instant case than for disregarding the citizenship of a beneficiary since the 

insurer - unlike a fiduciary - has a very personal interest in the outcome of 

this litigation. Petitioner next claims that Bowen is an indispensable party, 

but clearly he is not under Louisiana law because respondent's action against 

petitioner is in lieu of one against the tort-feasor. Finally petitioner contends 

that as a matter of sound discretion the federal courts should decline to
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exercise jurisdiction against the insurer alone as being in the public interest.

It is argued that petitioner is being denied a valuable right because in

Federal practice the court is bound by the facts as found by the jury while 

in Louisiana the court is authorized to review both the law and the facts.

Cases are cited to support that contention, (Note Pennsylvania v. Williams, 

294, U. S. 176, 185; Burford v. Sun Oil Co., 319 U. S. 315, 318; etc.) but 

they are cases in equity where such discretion is well established on other 

grounds. No cases authorizing such discretion in an action at law similar to 

this are cited, and we believe there is no such discretion here. 28 U. S. C. 

Section 1332 (a) provides:

"The district courts shall have original jurisdiction of 
all civil actions where the matter in controversy exceeds 
the sum of value of $3, 000 exclusive of interest and cost 
and is between: (1) citizens of different states."

The language of Congress is clear and conforms to Art. in

Sec. 2 of the Constitution of the United States. The practice of filing suits

in the federal courts because of such diversity of citizenship has long been

recognized. (Note. In the 5th Circuit the leading case is New Amsterdam etc.

v. Soileau 167 F 2d 767, cert denied 335 U.S. 822.) It is not within the

province of this court now to change it. The decision of the Court of Appeals

is affirmed.
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MEMORANDUM BY THE CHIEF JUSTICE

NO. 11 - LUMBERMEN’S MUTUAL CASUALTY COMPANY V. ELBERT

This is a diversity of citizenship case. The sole question

involved is whether the United States District Court in Louisiana has

jurisdiction of a suit for damages for personal injury brought under the

direct action against the wrongdoer's insurer alone where (a) the policy A

was applied for, issued and delivered in Louisiana, (b) the accident

occurred in Louisiana and (c) diversity of citizenship exists between

the complainant and the defendant insurer but not between the complainant

and the wrongdoer

Respondent, a citizen of Louisiana, was injured in an automobile 
, r / - 4

I* z ..... ■ .

accidentAapparently because of the negligence of one Bowen, also a

Louisiana citizen. Petitioner, an Illinois corporation, is Bowen's liability

insurer. The policy was applied for, issued and delivered within the

state of Louisiana. Petitioner was certificated to do business in Louisiana

and as a legal-prerequisite, consented in writing to be sued directly for

injuries sustained in Louisiana irrespective of where the policy may have

been issued or delivered. The pertinent part of the direct action statute
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exercise jurisdiction against the insurer alone as being in the public 

interest. It is argued that petitioner is being denied a valuable right because 

in Federal practice the court is bound by the facts as found by the jury while 

in Louisiana the court is authorized to review both the law and the facts.. 

Cases are cited to support that contention* (Note Pennsylvania v. Williams, 

294, U.S. 176, 185; Burford v. Sun Oil Co., 319 U. S. 315, 318; etc. ) but 

they are cases in equity where such discretion is well established on other 

grounds. No cases authorizing such discretion in a w^amon law action 

similar to this are cited, and we believe there is no such discretion here.

28 U. S. C. Section 1332 (a) provides:

"The district courts shall have original jurisdiction of 
all civil actions where the matter in controversy exceeds 
the sum of value of $3, 000 exclusive of interest and cost 
and is between: (1) citizens of different states. "

The language of Congress is clear and conforms to Art. Ill

Sec. 2 of the Constitution of the United States. The practice of filing suits 

in the federal courts because of such diversity of citizenship has long been 

recognized. (Note. In the 5th Circuit the leading case is New Amsterdam etc.

vs, Soileau 167 F 2d 767, cert denied 335 U. S. 822.) It is not within the

province of this court now to change it. The decision of the Court of Appeals 

is affirmed.
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consented in writing to be sued directly for injuries sustained

in Louisiana irrespective of where the policy may have been

issued or delivered. The pertinent part of the direct act ion 

statute provides:

■'’The injured person or nis or her he irs at their

opt ion anal 1 have n r iont of direct action against the insurer 

wi tn in the terras and 1imits of the policy in the par isn where 

the accident or injury occurred or in the parish where the 

injured has his domicile and said action mav be brought against

the insurer al o n e or aga ins t' bo th t he i nsur ed an d:: i nsur e r, join 11 y *

and in solido.” (Emphas i s added. ) ■ o : , o a : ;
: ■ * . ’ ’ V * ’ • ’ ' ' . *4 ‘, ' ’ / ‘ * •' ' . ' • • . ■ • • •. ' - ' . ■ . • ?'• •1 ' •

Pur s uan t to tn i s statute r e s pondent brou pit thi s

act ion against put itioner in the United States Distr ict Court 
> A ' '' ' . X t; .•

for the Western District of Louisiana on diversity grounds- 

Dov.en, the tort-feasor, was not made a co-defendantn The 

petitioner moved to dismiss respondent’s complaint^ for lack 

of federal jurisdiction. The dis trict judge granted the mot ion, 

but the Court of Appeals by ■divided vote reversed and remanded u p 

the cese to the Dis tr ic t Cour t for tr la 1. Fro/.i that decis ion 

this Court granted certiorari. The constitutionality of the 

Louisiana direct action statute has been uplield by this Court.

[CASES]
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There is even greater Justification for disregarding the

tort-feasor’s citizenship in the instant case than for

disregarding the citizenship of a beneficiary since the

insurer - unlike a fiduciary - has a very personal interest

in the outcome of this litigation.! ioner contend

a matter of sound discretion the federal courts should

to exercise Jurisdiction against the insurer alone

content 1 on, x Williams, 294, U.S. 176, 185;

Burford v. Sun Oil Co., 319 U.S. 315, 318; but e are cases

in equity where such discretion is well established. No cas

authorizing such discretion in common law action similar to

are cited, and we believe there is no such discretion here,

28 U.S.C.Section 1332 (a) provides:

’’The district courts shall have original 
Jurisdiction of all civil actions where 
the matter in controversy exceeds the sum
of value of $3,000 exclusive 
and cost and is between: (1) 
different states.”

•wash^he language of Congress

of interest 
citizens of

is clear watt'd The practice

in the federal court because of such,diversit

citizenship has long been rec

the province of this court now to change it. The decision of

the court of Appeals is affirmed
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CHAMBERS OF 

THE CHIEF JUSTICE

Supreme (Court of ttye ^Sittied States 
IBaeipngtax 1?, ®. CL
November 3, 1954

Dear Hugo:

Before circulating it, I am sending you a draft of my 

opinion in No. 11 - Lumbermen's Mutual Casualty Co. v. Elbert 

I want to make sure that it doesn't conflict with your opinion in 

the Watson case.

E. W.

ft— U C,

certificatad to do buslnosa la Louisiana and had* aa a legal prerequisite 

thereto^ ceaeonted in writing to bo sued directly for damages sustained
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SUPREME COURT OF THE UNITED STATES 

Ne. 11.— October Term, ISM

Lumbermen's Mutual Casualty ) On Writ of Certiorari 
Company. Petitioner. ) to too United States

v. ) Court of Appeals.
Florence R. Elbert ) Fifth Circuit.

( ]

Mr. Chief Justice Warren delivered tbs opinion of the Court. 

This case concerns toe Louisiana direct action statute.

This Court has recently had occasion to test tost statute against certain 

claims of unconstitutionality. Watson v. Employsrs Liability Corp. .

 U.S. . Questions are raised here involving the diversity 

jurisdiction of the federal courts in cases arising under the statute.

Respondent, a citison of Louisiana* was injured in an 

automobile accident at Shreveport* Louisiana* allegedly because of the 

negligence of Mrs. S. W. Bowen, also a Louisiana citisen. Petitioner, 

an Illinois corporation, had issued a public liability policy to Mr. Bowen 

insuring him and members at hie household against claims arising from 

their negligent operation of toe family car. The policy was applied for. 

issued and delivered within the State of Louisiana. Petitioner was 

certificated to do business in Louisiana and had* as a legal prerequisite 

thereto* consented in writing to bo sued directly for damages sustained
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in Louisians accidents involving its policyholders.

The pertinent portion at the direct action statute provides:

“The injured person or his or her heirs at 
their ootica shall haw a riAt of direct 
action against the insurer within the terms 
and limits of the policy in the parish whore 
the accident or injury occurred or in the 
parish whore the insured has his domicile and 
said action may ho brought against the insurer 
alone or aaainot both the insured and insurerT" 
jointly and in solido. * (La. Rev. Stat. 22: dM) 
(Italics added). <

■ ' i

■ ■ ■ ■■; ■; : '■ ' . • 7
Pursuant to this provision* respondent brought thio action against 

petitioner in the United States District Court for the Western District 

of Louisiana* alleging diversity of citiaenship and damages in excess of

S3* 000. Mrs. Bowen* the alleged tortfeasor* was not made a co-defendant.

Petitioner moved to dismiss the complaint for lack of federal jurisdiction;

the district judge granted the motion. By a divided vote the Court of 

Appeals reversed and remanded the case to the District Court for trial. 

From that decision* this Court granted certiorari. Thus the sole question 

to bo decided io whether the United States District Court in Louisiana has

jurisdiction ovorgpltuit for damages,brought under the direct action statute



/
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••d the defendant insurer but net between the complainant and the wrongdoer. 

Section 1122(a) of foe Judicial Code, 22 U.S.C. 11322(a), 

roads as follows:

“The district courts shall have original jurisdiction 
of all civil actions whore the matter In controversy 
exceeds ths sum or value of $1,000 exclusive of 
interest and costs, and is between:

(1) Citisens of different State*; . . .

It io petitioner's contention that the "matter in controversy” hero is 

the underlying tort liability of the alleged wrongdoer. If this wore true, 

of course, no diversity of citiseaship would afoot between respondent 

and Mrs. Bowen, as the real party•dofondant in interest. But foe 

Louisiana courts have differentiated between actions brought by an 

injured party against the insurer alone and those brought against either 

the tortfeasor alone or together with the insurer. In the former action, 

the insurer is foreclosed from assorting defenses such as coverture, 

normally available to the tortfeasor. Edwards v. Royalty Indemnity Co., 

122 La. 171, 121 So. 191. Similarly, the insurer is severely restricted In 

advancing technical defenses based upon the term* of the policy, each as 

a failure of notice, when the injured party brings a direct action. Jackson 
. I• • • • . ■ . ■ , . 1

v. State yarm Mutual Automobile Insurance Co., 211 La. 19, 29 So. 2d 177 •

X 

4 

. , i
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While either typo of action encompasses proof of the tortfeasor's 

negligence, in the separate suit against the insurer a plaintiff must also 

establish liability under the policy. The Louisiana courts have 

characterised the statute as creating a separate and distinct cause of 

action against the insurer which an injured party may elect in lieu of his 

action against the tortfeasor. West v. Monroe Bakery, 217 La. 129, 44 

So. 2d 122} Jackson v. State Farm Met. Automobile Ins. Co., supra.

Petitioner is therefore not merely a nominal defendant but is 

the real party in interest hers. This conclusion to disregard the 

tortfeasor's citiaenship in the instant case for purposes of federal 

jurisdiction is fortified by cases honoring the states' characterisation 

of a guardian or other fiduciary as determinative of the real party in 

interest in federal litigation. How Orleans v. Gaines's Administrator, 

ISM U.S. S95l Monlcan Central R. Co. v. Eckman, 1ST U.S. 429. 

Thore io oven greater justification lor disregarding the tortfeasor's 

citiaenship hero than for disregarding the citiaenship of a beneficiary 

since the insurer -- unlike a fiduciary •- has a direct financial interest 

In Um mitcoiiM this litigntinno
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Potittoner nest aaaorto that the taftfuMr la an todtoponaahto 

party to thia litigattoa, and that failure to Joto her as a defendant deprives 

the federal court of Jurisdiction. Clearly under the Tiouiaiana statute aad 

i 2/.
practice the argument has no merit. Aad the circumstancos which 

have tod the federal courts to findings of indtopenoahility are not present 

hero, to Shields v. Borrow, 17 Hew. 129, 139, indispensable parties 

were defined ao "Persons who not only have an into re st in the controversy, 

hut an internet of ouch a nature that a final decree cannot he made without 

either affecting that interest, or touring the cent rove ray in such a condition 

tlwkt it> any V* wittily incotttiBtWBt with smutty mm! food

conscience.M The tortfeasor in a Louisiana direct action against the 

insurer to not ouch a person. The state haa created an eptton al right to 

proceed directly agatoat the insure ri hy bringing the action against 

potittoner, respondent has apparently ahandoned her action agatoat the 

4/ .
tortfeaaor. Ct. Miller v. Commercial Standard too. Co., 199 La.

SIS, SIS, 6 So. 2d 444, 449. Thue a somptoto diapooitton of the entire claim 

may ho made to thio one action, without tojuotico to any of the participanto.
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Finally, petitioner contends that Um federal court* should 

decline, as a matter of discretion, to exercise their jurisdiction over 

suite against the insurer alone. Thia argument is based upon ths differing 

standards of review on appeal of a Jury verdict in the Louisiana and federal

V MIS 
courts. Petitioner relies upon Burford v. Sun Oil Co. , 319 U.S. 315,

1 
as authority for the suggested discretionary refusal to exercise jurisdiction."* 

But ** Burford, jurisdiction was declined to avoid a potential interference 

with a state *s administrative policy-making process, a consideration not 

present hero. Moreover, traditional equitable authority, not available here, 

was relied upon to justify the holding.

The language of the Congressional great of jurisdiction to the 

lower courts, 22 U.S.C. 1 1332(a), is clear, and this case seems to us 

to fall squarely within the provision. In Impulsions the practice of bringing 

direct actions in the federal courts has long been recognised. Soo, o.g.. 

Mow Amsterdam Gasuslty Co. v. Soileau, 5 Cir., 167 F. 2d 767, cert 

denied 335 U.S. 2221 Bankers Industrial Ins. Co. v. Green, 5 Cir., 121 F.2d 

1; Belanger v. Groat American Ind, Co., 5 Cir. 122 F. 2d 196. Neither 

federal nor Louisiana law suggests any reason to disturb this practice.

T)m W tlMi Cmurt 1*
Affirmed
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2/ Soo also National Surety Corp. v. McDowell, SB So. 2d IB9, appeal 

dismissed. MT U.S. 995.

2/ Two proposals for compulsory joinder of insured and insurer as 

party-defendants have failed of passage in the Louisiana Legislature 

within recent years. See Senate Bill 73, I9S~>-Sooo6en; Heusa^SiH 600,

2J Soo also 3 Moore’s Federal Practice 519.07 et oeq. (2d od.); Noto. 

Indispensable Parties in the Federal Courts, 65 Marv. L. Rev. 1050 (1952).

4/ No case has been cited, although there has been nearly a quarter-century 

of experience under the direct action statute, whore an injured party 

has attempted to bring suit against the tortfeasor following an 

unsuccessful suit against the insurer in either state or Federal courts.

£/ Review in the federal courts is, of course, limited ultimately by the 

Seventh Amendment. In Louisiana, appellate review in civil cases 

extends to both matters of law and fact. Seo Louisiana Constitution of 

1921, Art. 7, IS 10, 29.

6/ See also Pennsylvania v. Williams, 294, U.S. 176; Great Lakes Co. v. 

v. Huffman, 319 U.S. 293; Alabama Public Service Commission v.

Southern Ry. Co., 341 U.S. 341, cited in the dissenting opinion below.
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SUPREME COURT OF THE UNITED STATES

No. 11.—October Term, 1954.

Lumbermen’s Mutual Casualty! On Writ of Certiorari 
Company, Petitioner, I to the United States 

v. i Court of Appeals for
Florence R. Elbert. ) the Fifth Circuit.

[November —, 1954.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

This case concerns the Louisiana direct action statute. 
This Court has recently had occasion to test that statute 
against certain claims of unconstitutionality, Watson v. 
Employers Liability Assurance Corp., ---- U. S. ----?
Questions are raised here involving the diversity jurisdic
tion of the federal courts in cases arising under the 
statute.

Respondent, a citizen of Louisiana, was injured in an 
automobile accident at Shreveport, Louisiana, allegedly 
because of the negligence of Mrs. S. W. Bowen, also a 
Louisiana citizen. Petitioner, an Illinois corporation, had 
issued a public liability policy to Mr. Bowen insuring him 
and members of his household against claims arising from 
their negligent operation of the family car. The policy 
was applied for, issued, and delivered within the State of 
Louisiana. Petitioner was certificated to do business in 
Louisiana and had, as a legal prerequisite thereto, con
sented in writing to be sued directly for damages sus
tained in Louisiana accidents involving its policyholders.

The pertinent portion of the direct action statute 
provides:

“The injured person or his or her heirs at their option 
shall have a right of direct action against the insurer

1 See also National Surety Corp. v. McDowell, 68 So. 2d 189, appeal 
dismissed, 347 U. S. 995.
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within the terms and limits of the policy in the parish 
where the accident or injury occurred or in the parish 
where the insured has his domicile and said action 
may be brought against the insurer alone or against 
both the insured and insurer, jointly and in solido.” 
La. Rev. Stat. 22:655. (Italics added.)

Pursuant to this provision, respondent brought this action 
against petitioner in the United States District Court for 
the Western District of Louisiana, alleging diversity of 
citizenship and damages in excess of $3,000. Mrs. Bowen, 
the alleged tortfeasor, was not made a codefendant. 
Petitioner moved to dismiss the complaint for lack of 
federal jurisdiction; the district judge granted the motion. 
By a divided vote, the Court of Appeals reversed and 
remanded the case to the District Court for trial. From 
that decision, this Court granted certiorari. Thus, the 
sole question to be decided is whether the United States 
District Court in Louisiana has jurisdiction over a suit 
for damages brought under the direct action statute 
against the wrongdoer’s insurer alone, where (a) the 
policy was applied for, issued, and delivered in Louisiana, 
(b) the accident occurred in Louisiana, and (c) diversity 
of citizenship exists between the complainant and the 
defendant insurer but not between the complainant and 
the wrongdoer.

Section 1332 (a) of the Judicial Code, 28 U. S. C. 
§ 1332 (a), reads as follows:

“The district courts shall have original jurisdiction 
of all civil actions where the matter in controversy 
exceeds the sum or value of $3,000 exclusive of in
terest and costs, and is between:

“(1) Citizens of different States . . . .”
It is petitioner’s contention that the “matter in contro
versy” here is the underlying tort liability of the alleged 
wrongdoer. If this were true, of course, no diversity of
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citizenship would exist between respondent and Mrs. 
Bowen, as the real party-defendant in interest. But the 
Louisiana courts have differentiated between actions 
brought by an injured party against the insurer alone and 
those brought against either the tortfeasor alone or to
gether with the insurer. In the former action, the insurer 
is foreclosed from asserting defenses such as coverture, 
normally available to the tortfeasor. Edwards v. Royalty 
Indemnity Co., 182 La. 171, 161 So. 191. Similarly, the 
insurer is severely restricted in advancing technical de
fenses based upon the terms of the policy, such as a failure 
of notice, when the injured party brings a direct action. 
Jackson v. State Farm Mut. Automobile Ins. Co., 211 La. 
19, 29 So. 2d 177. While either type of action encom
passes proof of the tortfeasor’s negligence, in the separate 
suit against the insurer a plaintiff must also establish 
liability under the policy. The Louisiana courts have 
characterized the statute as creating a separate and dis
tinct cause of action against the insurer which an injured 
party may elect in lieu of his action against the tortfeasor. 
West v. Monroe Bakery, 217 La. 189, 46 So. 2d 122; Jack- 
son v. State Farm Mut. Automobile Ins. Co., supra.

Petitioner is therefore not merely a nominal defendant 
but is the real party in interest here. This conclusion 
to disregard the tortfeasor’s citizenship in the instant case 
for purposes of federal jurisdiction is fortified by cases 
honoring the states’ characterization of a guardian or 
other fiduciary as determinative of the real party in 
interest in federal litigation. New Orleans v. Gaines’s 
Administrator, 138 U. S. 595; Mexican Central R. Co. v. 
Eckman, 187 U. S. 429. There is even greater justifica
tion for disregarding the tortfeasor’s citizenship here than 
for disregarding the citizenship of a beneficiary since the 
insurer—unlike a fiduciary—has a direct financial interest 
in the outcome of this litigation.
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Petitioner next asserts that the tortfeasor is an indis
pensable party to this litigation, and that failure to join 
her as a defendant deprives the federal court of jurisdic
tion. Clearly under the Louisiana statute and practice 
the argument has no merit.2 And the circumstances 
which have led the federal courts to findings of indis
pensability are not present here. In Shields v. Barrow, 
17 How. 129, 139, indispensable parties were defined as 
“Persons who not only have an interest in the controversy, 
but an interest of such a nature that a final decree cannot 
be made without either affecting that interest, or leaving 
the controversy in such a condition that its final termina
tion may be wholly inconsistent with equity and good 
conscience.”3 The tortfeasor in a Louisiana direct action 
against the insurer is not such a person. The state has 
created an optional right to proceed directly against the 
insurer; by bringing the action against petitioner, re
spondent has apparently abandoned her action against the 
tortfeasor.4 See Miller v. Commercial Standard Ins. Co., 
199 La. 515, 526, 6 So. 2d 646, 649. Thus a complete dis
position of the entire claim may be made in this one 
action, without injustice to any of the participants.

2 Two proposals for compulsory joinder of insured and insurer as 
party-defendants have failed of passage in the Louisiana Legislature 
within recent years. See La. Senate Bill 73,1952 Session; La. House 
Bill 600,1954 Session.

3 See also 3 Moore’s Federal Practice (2d ed. 1948), *U 19.07 et seq.; 
Note, Indispensable Parties in the Federal Courts, 65 Harv. L. Rev. 
1050 (1952).

* No case has been cited, although there has been nearly a quarter
century of experience under the direct action statute, where an in
jured party has attempted to bring suit against the tortfeasor follow
ing an unsuccessful suit against the insurer in cither state or federal 
courts.

Finally, petitioner contends that the federal courts 
should decline, as a matter of discretion, to exercise their 
jurisdiction over suits against the insurer alone. This
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argument is based upon the differing standards of review 
on appeal of a jury verdict in the Louisiana and federal 
courts.5 & * Petitioner relies upon Burford v. Sun Oil Co., 
319 U. S. 315, as authority for the suggested discretionary 
refusal to exercise jurisdiction.8 But in Burford, juris
diction was declined to avoid a potential interference with 
a state’s administrative policy-making process, a consid
eration not present here. Moreover, traditional equitable 
authority, not available here, was relied upon to justify 
the holding.

5 Appellate review in the federal courts is, of course, limited ulti
mately by the Seventh Amendment. Parsons v. Bedford, Breedlove
& Robeson, 3 Pet. 433. In Louisiana, appellate review in civil cases
extends to both matters of law and fact. Sec La. Const., Art. 7, 
§§ 10, 29.

8 See also Pennsylvania v. Williams, 294 U. S. 176; Great Lakes 
Dredge & Dock Co. v. Huffman, 319 U. S. 293; Alabama Public 
Service Commission v. Southern R. Co., 341 U. S. 341, cited in the 
dissenting opinion below. See Meredith v. Winter Haven, 320 U. S. 
220,234, 236, 237.

The language of the congressional grant of jurisdiction 
to the lower courts, 28 U. S. C. § 1332 (a), is clear, and 
this case seems to us to fall squarely within the provision. 
In Louisiana the practice of bringing direct actions in the 
federal courts has long been recognized. See, e. g., New 
Amsterdam Casualty Co. v. Soileau, 167 F. 2d 767 (C. A. 
5th Cir.), cert, denied, 335 U. S. 822; Bankers Indemnity 
Ins. Co. n. Green, 181 F. 2d 1 (C. A. 5th Cir.); Belanger 
v. Great American Ind. Co., 188 F. 2d 196 (C. A. 5th Cir.). 
Neither federal nor Louisiana law suggests any reason to 
disturb this practice. The decision of the Court of 
Appeals is

Affirmed.


