


SUPREME COURT OF THE UNITED STATES

No. 376.—October Term, 1954.

John P. Peters, Petitioner, On Writ of Certiorari to the 
United States Court ofv.

Oveta Culp Hobby, et al 'Appeals for the District 
of Columbia Circuit.

[June 6, 1955.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

This action was instituted by petitioner in the District 
Court for the District of Columbia. The principal relief 
sought is a declaration that petitioner’s removal and de
barment from federal employment were invalid. Prior 
to trial, the District Court granted the respondent’s mo
tion for judgment on the pleadings. The judgment was 
affirmed, one judge dissenting, by the Court of Appeals 
for the District of Columbia Circuit, relying on its deci
sion in Bailey v. Richardson, 182 F. 2d 46, sustained here 
by an equally divided vote, 341 U. S. 918. We granted 
certiorari, 348 U. S. 882, because the case appeared to 
present the same constitutional question left unresolved 
by this Court’s action in Bailey v. Richardson, supra.

The basic facts are undisputed. Petitioner is a pro
fessor of medicine, specializing in the study of metabo
lism, at Yale University. For several years prior to 1953, 
because of his eminence in the field of medical science, 
he was employed as a Special Consultant in the United 
States Public Health Service of the Federal Security 
Agency. On April 10, 1953, the functions of the Federal 
Security Agency were transferred to the Department of 
Health, Education, and Welfare, headed by respondent
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Hobby. Petitioner’s duties required his presence in 
Washington from four to ten days each year, when called 
upon by the Surgeon General, to render advice concern
ing proposals to grant federal assistance to various medi
cal research institutions. This work was not of a con
fidential or sensitive character and did not entail access 
to classified material. Petitioner was compensated at a 
specified per diem rate for days actually worked. At 
the time of his removal, petitioner was employed under 
an appointment expiring on December 31, 1953.

On March 21, 1947, Executive Order 9835 was issued 
by the President.1 2 It provided that the head of each 
department and agency in the Executive Branch of the 
Government “shall be personally responsible for an ef
fective program to assure that disloyal civilian officers or 
employees are not retained in employment in his depart
ment or agency.” Toward that end, the Order directed 
the establishment within each department or agency of 
one or more loyalty boards “for the purpose of hearing 
loyalty cases arising within such department or agency 
and making recommendations with respect to the removal 
of any officer or employee ... on grounds relating to 
loyalty. . . .” The order also provided for the estab
lishment of a central Loyalty Review Board in the Civil 
Service Commission. The Board, in addition to various 
supervisory functions, was authorized “to review cases 
involving persons recommended for dismissal ... by the 
Loyalty Board of any department or agency . . . .” The 
standard for removal prescribed by the Order was whether, 
“on all the evidence, reasonable grounds exist for belief 
that the person involved is disloyal to the Government 
of the United States.” This standard was amended on 
April 28, 1951? As amended, the standard to be applied 
was whether, “on all the evidence, there is a reasonable 

’ 12 Fed. Reg. 1935.
2 Executive Order 10241, 16 Fed. Reg. 3690.
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doubt as to the loyalty of the person involved to the 
Government of the United States.”

In January 1949, Joseph E. McElvain, Chairman of the 
Board of Inquiry on Employee Loyalty of the Federal 
Security Agency, notified petitioner that derogatory in
formation relating to his loyalty had been received. 
Accompanying McElvain’s letter was a detailed inter
rogatory relating to petitioner’s associations and affilia
tions. Petitioner promptly completed the form and 
returned it. Shortly thereafter, McElvain advised peti
tioner that the Agency Board had determined that no 
reasonable grounds existed for belief that petitioner was 
disloyal.

In May 1951, following the amendment of the removal 
standard prescribed by Executive Order 9835, the Execu
tive Secretary of the Loyalty Review Board advised 
McElvain that petitioner’s case should be reopened and 
readjudicated pursuant to the amended standard. Three 
months later, the Acting Chairman of the Loyalty Review 
Board informed McElvain that a panel of the Loyalty 
Review Board had considered petitioner's case and had 
recommended that it be remanded to the Agency Board 
for a hearing. Acting on the Loyalty Review Board’s 
recommendation, McElvain sent petitioner a letter of 
charges. Sixteen charges were specified, relating to 
alleged membership in the Communist Party, sponsorship 
of certain petitions, affiliation with various organizations, 
and alleged association with Communists and Communist 
sympathizers. In his reply, made under oath, petitioner 
denied that he had ever been a member of the Communist 
Party and set forth information Concerning the other 
charges.

On April 1 and 2, 1952, the Agency Board conducted a 
hearing on petitioner’s case in New Haven, Connecticut. 
The sources of the information as to the facts bearing on 
the charges were not identified or made available to peti-
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tioner's counsel for cross-examination. The identity of 
one or more of the informants furnishing such information, 
but not of all the informants, was known to the Board. 
The only evidence adduced at the hearing was presented 
by petitioner. He testified under oath that he had never 
been a member of the Communist Party and also testified 
concerning the other charges against him. He did not 
refuse to answer any question directed to him. Peti
tioner’s testimony was supported by the testimony of 
eighteen other witnesses and the affidavits and statements 
of some forty additional persons. On May 23, 1952, 
McElvain notified petitioner that the Agency Board had 
determined that, on all the evidence, there was no reason
able doubt as to petitioner’s loyalty.

Thereafter, on April 6, 1953, petitioner was advised by 
the Loyalty Review Board that it had determined to con
duct a “post-audit” of the Agency Board’s determination 
and, to this end, “hold a hearing and reach its own deci
sion.” 3 The hearing was held on May 12, 1953, in New 
Haven, before a panel of the Board consisting of respond
ents Hessey, Amen, and King. Once again, as at the 
previous hearing, the only evidence adduced was pre
sented by petitioner. In his own testimony, petitioner 
denied membership in the Communist Party, discussed 
his political beliefs and his motives for engaging in the 
activities and associations which were the subject of the 
charges, and answered all questions put to him by the 
Board. In support of petitioner’s testimony, five wit
nesses stated their long acquaintance with petitioner and 
their firm conviction of petitioner’s loyalty.4 In addition 
to this evidence, the record before the Board contained

1 Authority for such action was purportedly based on Regulation 14 
of the regulations of the loyalty Review Board. 17 Fed. Reg. 631.

* Three of the five—a former President of Yale University, a former 
dean of the Yale Medical School, and a federal circuit judge—had 
given similar testimony at the previous hearing.

information supplied by informants whose identity was 
not disclosed to petitioner. The identity of one or more, 
but not all, of these informants was known to the Board. 
The information given by such informants had not been 
given under oath. The record also contained the evi
dence adduced by petitioner at the previous hearing. On 
this record, the Board determined that “on all the evi
dence, there is a reasonable doubt as to Dr. Peters’ loyalty 
to the Government of the United States.”

By letter of May 22, 1953, the Chairman of the Board 
advised petitioner of the Board’s finding. The letter 
further stated that respondent Hobby had been notified 
of the decision and that petitioner had “been barred from 
the Federal service for a period of three years from May 
18, 1953, and any and all pending applications or existing 
eligibilities are cancelled.” The order of debarment was 
made by the Board on behalf of the Civil Service Commis
sion, composed of respondents Young, Moore, and Law- 
ton.8 After an unsuccessful attempt to obtain a rehear
ing, petitioner brought the instant suit, naming each of 
the respondents as a defendant.

II.

In his complaint, petitioner contends that the action 
taken against him was “in violation of Executive Order 
9835 and the Constitution of the United States . . . .” 
In support of his contention that the action violated the 
Executive Order, he makes the allegation, among others, 
that the Loyalty Review Board "exercised power beyond 
its power ‘to make advisory recommendations to the head 
of the agency’ as defined by Executive Order 9835, Part 
III, § 1 a ... .” On the constitutional issue, petitioner 
complains chiefly of the denial of any opportunity to con- 5 *

5 Authority for the order of disbarment was purjxirtedly based on
Civil Service Rule V, §5.101 (a), 5 CFR (1954 Supp.) §5.101 (a).
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front and cross-examine his secret accusers. He alleges 
that his removal and debarment deprived him “of liberty 
and property without due process of law in that they 
branded him as a person disloyal to his country, arbi
trarily, without basis in fact and without a fair procedure 
and hearing.” In addition, he alleges that “The imposi
tion of the penalty of ineligibility for government service 
constituted a violation of the prohibition against bills of 
attainder and ex post facto laws by punishing the plaintiff 
by declaring him ineligible to serve the Government with
out a judicial trial or a fair administrative hearing . . . .” 
Finally, petitioner alleges that his removal and debar
ment, solely on the basis of his political opinions, violated 
his right to freedom of speech.

In this Court, petitioner urges us to decide the case 
solely on the constitutional issue. This issue, if. reached 
by the Court, would obviously present serious and far- 
reaching problems in reconciling fundamental constitu
tional guarantees with the procedures used to determine 
the loyalty of Government personnel. Compare Wieman 
v. Updegraff, 344 U. S. 182; United States v. Lovett, 328 
U. S. 303; Joint Anti-Fascist Refugee Committee N. 
McGrath, 341 U. S. 123. And note this Court’s division 
in Hailey v. Richardson, supra. We find, however, 
that the case can be decided without reaching the 
constitutional issue.

From a very early date, this Court has declined to 
anticipate a question of constitutional law in advance 
of the necessity of deciding it. Charles River Bridge V. 
Warren Bridge, 11 Pet. 420, 553. See Alma Motor Co. v. 
Timken-Detroit Axle Co., 329 U. S. 129, 136. Applying 
this rule to the instant case, we must at the outset deter
mine whether petitioner’s removal and debarment were 
effected in accord with Executive Order 9835. On con
sideration of this question, we conclude that the Loyalty 
Review Board’s action was so patently in violation of the

PETERS v. HOBBY. 7

Executive Order—in fact, beyond the Board’s delegated 
jurisdiction under the Order—that the constitutionality 
of the Order itself does not come into issue.”

III.
The power of the Loyalty Review Board to adjudicate 

individual cases is set forth specifically in § 1 (a) of Part 
III of the Order:

“The Board shall have authority to review cases 
involving persons recommended for dismissal on 
grounds relating to loyalty by the loyalty board of 
any department or agency and to make advisory 
recommendations thereon to the head of the employ
ing department or agency. Such cases may be re
ferred to the Board either by the employing depart
ment or agency, or by the officer or employee 
concerned.”

Similarly, § 3 of Part III, which prescribes the proce
dures to be followed in loyalty cases under the Order, 
provides:

“A recommendation of removal by a loyalty board 
shall be subject to appeal by the officer or employee 
affected, prior to his removal, to the head of the em
ploying department or agency . . . and the decision 
of the department or agency concerned shall be sub
ject to appeal to the Civil Service Commission’s 
Loyalty Review Board, hereinafter provided for, for 
an advisory recommendation.”

The authority thus conferred on the Loyalty Review- 
Board was limited to “cases involving persons recom
mended for dismissal on grounds relating to loyalty by the 
loyalty board of any department or agency . . . .” And,

•The question of the Board's jurisdiction was, on request of the 
Court, argued and briefed. Compare Alma Motor Company v. 
Timken-Detroit Axle Company, 329 U. S. 129, 132.
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even as to these cases, the Loyalty Review Board was 
denied any power to undertake review on its own motion; 
only the employee recommended for dismissal, or his de
partment or agency, could refer such a case to the Loyalty 
Review Board.

In petitioner’s case, the Board failed to respect either 
of these limitations. Petitioner had been twice cleared 
by the Agency Board and hence did not fall in the cate
gory of “persons recommended for dismissal on grounds 
relating to loyalty by the loyalty board of any depart
ment or agency.” Moreover, petitioner’s case was never 
referred to the Loyalty Review Board by petitioner or 
the Agency. Instead, the Loyalty Review Board, acting 
solely on its own motion, undertook to “hold a hearing 
and reach its own decision.” On both grounds, the 
Board's action was plainly beyond its jurisdiction unless 
such action was authorized by some other provision in the 
Order.

Section 1 of Part III also provides:
“b. The Board shall make rules and regulations, not 

inconsistent with the provisions of this order, deemed 
necessary to implement statutes and Executive orders 
relating to employee loyalty.

“c. The Loyalty Review Board shall also:
“(1) Advise all departments and agencies on all 

problems relating to employee loyalty.
“(2) Disseminate information pertinent to em

ployee loyalty programs.
“(3) Coordinate the employee loyalty policies and 

procedures of the several departments and agencies.
“(4) Make reports.and submit recommendations 

to the Civil Service Commission for transmission to 
the President from time to time as may be nec
essary to the maintenance of the employee loyalty 
program.”

PETERS v. HOBBY. 9

Acting under subsection (b), the Board promulgated de
tailed regulations, effective December 14, 1947, elaborat
ing its powers under the Order.’ The regulations dis
tinguished between two types of proceedings in individual 
cases. The first dealt with appeals from adverse deci
sions.8 The second, described in Regulation 14, claimed 
for the Board a very different function.*  As amended on 
January 22, 1952, Regulation 14 provided: 10

• 13 Fed. Reg. 255.
10 17 Fed. Reg. 631. Regulation 14 had previously been amended 

on December 17, 1948. 13 Fed. Reg. 9366, 5 CFR, §210.14.

“Post-audit and review of files, (a) The Board, 
or an executive committee of the Board, shall, as 
deemed necessary from time to time, cause post-audits 
to be made of the files on loyalty cases decided by the 
employing department or agency, or by a regional 
loyalty board.

“(b) The Board or an executive committee of the 
Board, or a duly constituted panel of the Board, shall 
have the right, in its discretion to call up for review 
any case decided by any department or agency loy
alty board or regional loyalty department or agency, 
even though no appeal has been taken. Any such 
review shall be made by a panel of the Board, and 
the panel, whether or not a hearing has been held 
in the case, may affirm the procedural method fol
lowed and the action taken, or remand the case with 
appropriate instructions to the agency or regional 
loyalty board concerned for hearing or for such 
further action or procedure as the panel may 
determine.

“(c) If a panel reviews a record on post-audit and 
reaches the conclusion that the determination made

’ 13 Fed. Reg, 253 ft seq.
• Id., at 255, 5 CFR § 210.9.
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below does not fully recognize that it is of ‘vital 
importance’ as set forth in Executive Order 9835 
‘that persons employed in the Federal service be 
of complete and unswerving loyalty to the United 
States,’ then the panel may call up the case for a 
hearing, and after such hearing may affirm or reverse 
the original determination or decision. Neverthe
less, it must always be remembered that while it is 
important that maximum protection be afforded the 
United States against infiltration of disloyal persons 
into the ranks of its employees, equal protection must 
be afforded loyal employees from unfounded accusa
tions of disloyalty.”

In undertaking to “hold a hearing and reach its own deci
sion” in petitioner’s case, the Board relied on Regulation 
14 as the source of its authority.

This regulation, however, is valid only if it is “not in
consistent with the provisions of this Order.” The 
Board’s “post-audit” function, when used to survey the 
operation of the loyalty program and to insure a uni
formity of procedures in the various loyalty boards, might 
well be justified under the Board’s powers to “Advise all 
departments and agencies on all problems relating to em
ployee loyalty” and “Coordinate the employee loyalty 
policies and procedures of the several departments and 
agencies.” But the regulation did not restrict the “post
audit” function to advice and coordination. Rather, it 
purported to allow the Board “to call up for review any 
case . . . even though no appeal has been taken” and 
to hold a new hearing and “after such hearing [to] affirm 
or reverse the original determination or decision.” The 
Board thus sought to do-by regulation precisely what it 
was not permitted to do under the Order. Although the 
Order limited the Board's jurisdiction to appeals from 
adverse rulings, the regulation asserted authority over

PETERS v. HOBBY. 11

appeals from favorable rulings as well; and although the 
Order limited the Board’s jurisdiction to appeals referred 
to the Board by the employee or his department or agency, 
the regulation asserted authority in the Board to adjudi
cate individual cases on its own motion. To this extent 
the regulation must fall. See, e. g., Addison v. Holly Hill 
Fruit Products, 322 U. S. 607, 616-618, and Federal Com
munication Commission v. American Broadcasting Co., 
347U. S.284, 296-297.

Our interpretation of the language of the Order is con
firmed by The Report of the President’s Temporary Com
mission on Employee Loyalty, released by the President 
on March 22, 1947, simultaneously with the Order. Four 
months before, the Commission had been established “to 
inquire into the standards, procedures, and the organi
zational provisions for (a) the investigation of persons 
who are now employed by the United States Government 
or are applicants for such employment, and (b) the re
moval or disqualification from employment of any disloyal 
or subversive person.” " In conducting its investigation, 
the Commission sought suggestions from 50 selected Gov
ernment agencies. The replies revealed general agree
ment “that the employing agency be responsible for the 
removal of its own employees.”11 12 But a substantial 
number of the replies indicated: 13

11 Executive Order 9806, 11 Fed. Reg. 1386.3. The Commission 
w;is composed of officials of the Civil Service Commission and the 
Departments of justice, State, Treasury, War, and Navy.

12 The Report of the President’s Temixirary Commission on 
Employee Loyalty (1947) 14.

Id., at 15.

“(1) that there should be established an independent 
over-all centralized authority acting solely for and 
on behalf of the President in the "matter of the re
moval of disloyal employees; or (2) that the original
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hearing in loyalty cases should be within the employ
ing agency, subject to a right of appeal to a central
ized agency established with a power to review de 
novo; or (3) that the over-all agency be established 
with advisory powers only.”

Of these three proposals, the first was flatly rejected by 
the Commission, which instead urged the establishment 
of a centralized agency combining elements of the second 
and third. The Commission thought it “imperative that 
the head of each department or agency be solely responsi
ble for his own loyalty program.” 11 On the other hand, 
“so that the loyalty procedures operative in each of the 
departments and agencies may be properly coordi
nated . . . ,” the Commission recognized “that a central 
review board should be created with definite advisory 
responsibilities in connection with the loyalty pro
gram.” ” These “advisory responsibilities” were envis
aged as “similar to those of a clearing house.” 10 But, in 
addition, the Board was to be authorized to review deci
sions adverse to employees, when referred to the board by 
the employee or the employing agency.” Nowhere in 
the report was it even remotely suggested that the board 
was to have general jurisdiction to adjudicate individual 
cases; on the contrary, as already noted, the Commission 
expressly disapproved such a proposal. The Commis
sion’s recommendations, with only slight changes in 
language, were adopted in the provisions of the Order 
designating the functions of the Loyalty Review Board.1"

While loyalty proceedings may not involve the imposi
tion of criminal sanctions, the limitation on the Board’s 
review power to adverse determinations was in keeping 14 15 * * *

14 M., at 26.
15 Id.. at 27.
"> Id., at 26.
«’ Id., at 35-36.
'"See Bontecou, The Federal Loyalty-Security Program (1953), 29.
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with the deeply rooted principle of criminal law that a 
verdict of guilty is appealable while a verdict of acquittal 
is not.19 This safeguard was one of the few, and perhaps 
one of the most important, afforded an accused employee 
under the Order. Its effect was to leave the initial deter- 
mination of his loyalty to his co-workers in the depart
ment—to his peers, as it were—who knew most about 
his character and his actions and his duties. He was 
thus assured that his fate would not be decided by polit
ical appointees who perhaps might be more vulnerable 
to the pressures of heated public opinion. To sanction 
the abrogation of this safeguard through Regulation 14, 
in the face of the Order’s language and the Commission's 
report, would be to sanction administrative lawlessness. 
Agencies, whether created by statute or Executive Order, 
must of course be free to give reasonable scope to the 
terms conferring their authority. But they are not free 
to ignore plain limitations on that authority. Compare 
United States v. Wickersham, 201 U. S. 390, 398.

It is urged, however, that the President’s failure to 
express his disapproval of Regulation 14 must be deemed 
to constitute acquiescence in it. From this, it is con
tended that the President thus impliedly expanded the 
Loyalty Review Board’s powers under the Order. We 
cannot indulge in such fanciful speculation. Nothing 
short of explicit Presidential action could justify a con
clusion that the limitations on the Board's powers had 
been eliminated. No such action by the President has 
been brought to our attention. There is, in fact, no evi-

19 See the Commission's report, nupra. note 11, at 30:
The standards must be specific-enough to-assure that innocent em

ployees will not fall within the purview of the disloyalty criteria. 
Every mature consideration was invoked by the Commission to afford 
maximum protection to the government from disloyal employees 
while safeguarding the individual employee with a maximum protec
tion from ill-advised accusations of disloyalty."
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dence that the President even knew of the Board’s prac
tice prior to April 27, 1953, three weeks after the Board 
had notified petitioner of its intention to “hold a hearing 
and reach its own decision.” And knowledge of the 
practice can hardly be imputed to him in view of the 
relatively small number of cases—only 20—in which 
the Board reversed favorable determinations over its 6- 
year life.* 20 On April 27, 1953, the President issued Exec
utive Order 10450, revoking Executive Order 9835 and 
establishing a new loyalty program.21 Executive Order 
10450 by its own terms did not take effect until 30 days 
later on May 27, 1953. Although petitioner’s case was 
heard and determined by the Loyalty Review Board dur
ing this 30-day period and hence was not subject to Exec
utive Order 10450, the Government contends that § 11 
evidences knowledge and approval of Regulation 14.22 23

2,1 As of June 30, 1953, the Board had undertaken in only 58 cases 
to "hold a hearing and reach its own decision" despite a favorable 
determination below. Annual Reports of the Civil Service Commis
sion: 1948 (p. 18), 1949 (p. 37), 1950 (pp. 33-34), 1951 (p. 36), 
1952 (p. 56), 1953 (p. 31). Of these 58 cases, 20 resulted in reversal 
of the favorable determination. 1953 Report, p. 31, n. 1. Of these
20 cases, 12—including petitioner’s—arose in the fiscal year imme
diately preceding June 30, 1953. Id., at 31. In the remaining 38 
cases—those in which the Board did not reverse the favorable deter
mination—either the Board affirmed the favorable determination or 
the employee resigned prior to the scheduled hearing. Thus in the 
1953 fiscal year, of the 22 hearings scheduled, 8 resulted in affirm
ance and 2 were cancelled because of resignation. Ibid.

21 18 Fed. Reg. 2489.
22 Section 11 provides in pertinent part:
“On and after the effective date of this order the Loyalty Review 

Board established by Executive Order No. 9835 of March 21, 1947, 
shall not accept agency findings for review, upon appeal or otherwise. 
Appeals pending before the Loyalty Review Board on such date shall 
be heard to final determination in accordance with the provisions of 
the said Executive Order No. 9835, as amended. Agency determina
tions favorable to the officer or employee concerned pending before 23 Italics added. 5 CFR (1954 Supp.) §5.101 (a).

Section 11, however, did no more than recognize that cases 
under Regulation 14 might be pending on the effective 
date and authorize their determination thereafter. And 
even as to these cases §11 did not authorize the Board to 
recommend dismissal; at most the Board could remand 
the cases to the departments or agencies for reconsidera
tion. With respect to cases determined prior to the 
effective date—such as petitioner’s—§ 11 surely affords no 
basis for divining a Presidential intention to authorize 
the Board to disregard its previously defined jurisdic
tional boundaries. Particularly is this so where, as here, 
substantial rights affecting the lives and property of 
citizens are at stake. This Court has recognized that “a 
badge of infamy” attaches to a public employee found 
disloyal. Wieman v. Updegraff, 344 U. S. 183, 191. The 
power asserted by the Board to impose such a badge on 
petitioner cannot be supported on so tenuous a theory as 
that pressed upon us.

Nor was the adjudication of petitioner’s case, on its 
own motion and despite a favorable determination by the 
Agency Board, the only unwarranted assumption of power 
by the Loyalty Review Board. In cancelling petitioner’s 
eligibility from “the Federal service” for a period of three 
years, the Board purported to act under Civil Service Rule 
V, § 5.101 (a), which bars an employee from “the compet
itive service within three years after a final determination 
that he is disqualified for Federal employment because of 
a reasonable doubt as to his loyalty. . . .” ” The Board’s 
order of debarment, however, was not limited to “the 
competitive service” but extended to all federal employ-

the Loyalty Review Board on such date shall be acted upon by sucfi 
Board, and whenever the Board is not in agreement with such favor
able determination the case shall be remanded to the department or 
agency concerned for determination in accordance with the standards 
and procedures established pursuant to this order."
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ment.24 And although such a “final determination” could 
be made only by the employing agency, the Board did 
not wait for respondent Hobby to act on its recommen
dation. Petitioner’s debarment was made effective on 
May 18, 1953, four days before the Chairman of the Board 
wrote petitioner of the Board’s determination and nearly 
four weeks before the Department took action to remove 
petitioner from his position. The Board’s haste can be 
understood only in terms of its announced intention to 
deprive agencies of all discretion to determine whether 
the Board’s recommendations should be accepted.25

24 Approximately 15% of all federal employees are excepted from 
“the competitive .service.” 1954 Annual Report, United States Civil 
Service Commission, p. 10. Petitioner himself was not employed in 
"the competitive service.” His position was classified in “Schedule 
A,” an exempt category. 5 CFR §6.101 (n.); 5 CFR §6.1 (d).

25 On December 17, 1948, the Board issued the following directive, 
entitled “Legal effect of advisory recommendations,” to the depart
ments and agencies covered by the Order:
“The President expects that loyalty policies, procedures, and stand
ards will be uniformly applied in the adjudication of loyalty cases by 
the several agencies, and the responsibility for coordinating the pro
gram and assuring uniformity has been placed in the Loyalty Review 
Board. The recommendations of the Civil Service Commission in 
cases of employees covered by section 14 of the Veterans' Preference 
Act of 1944 are mandatory, and the loyalty of persons not covered by 
section 14 should be judged by the same standards. Therefore, if 
uniformity is to Ite attained it is necessary that the head of an agency 
follow the recommendation of the Loyalty Review Board in all cases.” 
(Italics added.)
13 Fed. Reg. 9372, 5 CFR §220.4 (b). See Bontccou, The Federal 
Loyalty-Security Program (1953), 54-55. Compare Kutcher V. 
Gray, 199 F. 2d 783 (C. A. D. C.).

IV.
There only remains for consideration the question of 

relief. Initially petitioner is entitled to a declaratory 
judgment that his removal and debarment were invalid.
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He is further entitled to an order directing the respondent 
members of the Civil Service Commission to expunge 
from its records the Loyalty Review Board's finding that 
there is a reasonable doubt as to petitioner’s loyalty and 
to expunge from its records any ruling that petitioner is 
barred from federal employment by reason of that finding. 
His prayer for reinstatement, however, cannot be granted, 
since it appears that the term of petitioner’s appointment 
would have expired on December 31, 1953, wholly apart 
from his removal on loyalty grounds.

The judgment below is reversed and the cause is re
manded to the District Court for entry of a decree in 
conformity with this opinion.

Reversed.
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SUPREME COURT OF THE UNITED STATES

No. 376.—October Term, 1954.

John P. Peters, Petitioner, 
- v.

Oveta Culp Hobby, et al.

On Writ of Certiorari to the 
United States Court of 
Appeals for the District 
of Columbia Circuit.

[June 6, 1955.]

Mr. Justice Black, concurring.
I would prefer to decide this case on the constitutional 

questions discussed by Mr. Justice Douglas or on 
some of the other constitutional questions necessarily 
involved. See United States v. Lovett, 328 U. S. 303. 
See my dissents in Dennis v. United States, 341 U. S. 
494, 579-581; Communications Assn. v. Douds, 339 U. S. 
382, 445-453. See also my concurring opinion in Joint 
Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 
123, 142-149. I agree that it is generally better for 
this Court not to decide constitutional questions in cases 
which can be adequately disposed of on non-consti- 
tutional grounds. See Charles River Bridge v. IFarren 
Bridge, 11 Pet. 420, 553. But this generally accepted 
practice should not be treated as though it were an in
flexible rule to be inexorably followed under all circum
stances. See Youngstown Co. v. Sawyer, 343 U. S. 579, 
584-585. Here, as in the Youngstown case, I think it 
would be better judicial practice to reach and decide the 
constitutional issues, although I agree with the Court 
that the Presidential Order can justifiably be construed 
as denying the Loyalty Review Board the power exercised 
in this case. For this reason I join the opinion of the 
Court. But I wish it distinctly understood that I have 
grave doubt as to whether the Presidential Order has 
been authorized by any Act of Congress. That order
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and others associated with it embody a broad, far-reach
ing espionage program over government employees. 
These orders look more like legislation to me than prop
erly authorized regulations to carry out a clear and explicit 
command of Congress. I also doubt that the Congress 
could delegate power to do what the President has at
tempted to do in the Executive Order under consideration 
here. And of course the Constitution does not confer 
lawmaking power on the President. Youngstown Co. v. 
Sawyer, 343 U. S. 579.

I have thought it necessary to add these statements to 
the Court’s opinion in order that the President’s power 
to issue the order might not be considered as having been 
decided sub silentio.

SUPREME COURT OF THE UNITED STATES

No. 376.—October Term, 1954.

John P. Peters, Petitioner, I On Writ of Certiorari to the 
tinted States Court of v, )

, Tr ,, , I Appeals for the District
Oveta Culp Hobby, et al. J Co|umbia circuit.

[June 6, 1955.]

Mr. Justice Douglas, concurring.
With all deference, I do not think we can avoid the 

constitutional issue in this case.
The most that can be said is that the terms of the 

Executive Order are ambiguous. The construction urged 
by the Attorney General is buttressed by a history of 
administrative practice, with case after case being re
viewed by the Board in the precise manner of this one. 
The question of construction of the Executive Order was 
so well settled that neither the Government nor Dr. 
Peters suggested the absence of authority in the Review 
Board to take jurisdiction of this case on its own motion. 
I agree that it had such authority. It, therefore, becomes 
necessary for me to reach the constitutional issue.

Dr. Peters was condemned by faceless informers, some 
of whom were not known even to the Board that con
demned him. Some of these informers were not even 
under oath. None of them had to submit to cross- 
examination. None had to face Dr. Peters. So far as 
we or the Board know they may be psychopaths or venal 
people, like Titus Oates, who revel in being informers. 
They may bear old grudges. Under cross-examination 
their stories might disappear like bubbles. Their whis
pered confidences might turn out to be yarns conceived 
by twisted minds or by people who, though sincere, have 
poor faculties of observation and memory.
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Confrontation and cross-examination under oath are 
essential, if the American ideal of due process is to remain 
a vital force in our public life. We deal here with the 
reputation of men and their right to work—things more 
precious than property itself. We have here a system 
where government with all its power and authority con
demns a man to a suspect class and the outer darkness, 
without the rudiments of a fair trial. The practice of 
using faceless informers has apparently spread through a 
vast domain. It is used not only to get rid of employees 
in the Government, but also employees who work for pri
vate firms having contracts with the Government.1 It 
has touched countless hundreds of men and women and 
ruined many. It is an un-American practice which we 
should condemn. It deprives men of “liberty” within the 
meaning of the Fifth Amendment, for one of man’s most 

1 Berle, The 20th Century Capitalist Revolution (1954), pp. 02-93, 
traces the impact of the loyalty program on employees of corpora
tions having contracts with the Government:
“To begin, let us deal with a situation in which a powerful corpora
tion is under a contract duty to the United States government, or 
some agency of it, to fire or decline to hire individuals designated to 
them as possible security risks. In practice they mean that a man 
who may have been employed for years, being suspect for some 
reason, is designated to the appropriate authorities [of the corpora
tion]. Things then happen to him rapidly. All he knows is that 
he is called into the office one day and told that he is discharged—or 
at best transferred to some far less desirable job. If the ban is com
plete, and he lives in any of the cities in which the corporation is a 
preixmderant employer, the consequences are extreme. The main 
avenue of employment is closed to him. He must move into some 
other city ami find some other job if he can. Since the same ban 
will probably follow him into any other plant engaged in defense 
orders, the going is rough. If he is a young man, he winds up in 
some recognizably marginal job, such as di.-hwashing or unskilled 
labor. If he is a man in middle life, he may end on the industrial 
scrap heap. Probably he never discovers exactly what hit him. 
The personnel people of the corporations do not confide to him their 
reasons for action.” 2 See Berle, op cit. supra, p. 98.

precious liberties is his right to work. When a man is 
deprived of that “liberty” without a fair trial, he is denied 
due process. If he were condemned by Congress and 
made ineligible for government employment, he would 
suffer a bill of attainder, outlawed by the Constitution. 
See United States v. Lovett, 328 U. S. 303. An adminis
trative agency—the creature of Congress—certainly can
not exercise powers that Congress itself is barred from 
asserting. See the opinion of Mr. Justice Black in 
Anti-Fascist Committee v. McGrath, 341 U. S. 123, 
144-146.2

Those who see the force of this position counter by say
ing that the Government’s sources of information must 
be protected, if the campaign against subversives is to be 
successful. The answer is plain. If the sources of in
formation need protection, they should be kept secret. 
But once they are used to destroy a man’s reputation and 
deprive him of his “liberty,” they must be put to the 
test of due process of law. The use of faceless informers 
is wholly at war with that concept. When we relax our 
standards to accommodate the faceless informer, we 
violate our basic constitutional guarantees and ape the 
tactics of those whom we despise.
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No. 376—October Term, 1954.

John P. Peters, Petitioner, 
v.

Oveta Culp Hobby, et al.

On Writ of Certiorari to the 
United States Court of 
Appeals for the District 
of Columbia Circuit.

[June 6, 1955.]

Mr. Justice Reed, with whom Mr. Justice Burton 
joins, dissenting.

I agree with Mr. Justice Douglas that the Court’s 
reason for annulling Dr. Peters’ discharge is not sound. 
In addition to the reasons stated by him, I find other 
factors that to me strengthen the view that the action 
of the Loyalty Review Board was not invalid. However, 
I do not express any opinion on the constitutional prob
lems which might ultimately be faced if the Court had 
found that the Review Board’s action and all other non
constitutional aspects of the case were proper.

Executive Order No. 9835 was issued by the President 
on March 21, 1947. By this order he established the 
Loyalty Review Board and granted to it certain rule
making powers. Part III, § lb, Exec. Order No. 9835. 
The Review Board's first promulgation of regulations 
pursuant to this power included the original of Regulation 
14 which provided that the Board had the right “on its 
own motion” to review the decisions of the department 
or agency loyalty boards “even though no appeal has been 
taken.” 13 Fed. Reg. 255 (adopted December 17, 1947). 
Thus, from the very outset the procedure followed by the 
Review Board in reviewing these cases was part of the 
loyalty program. Furthermore, from 1948 through 1952 
in each of the Annual Reports of the Civil Service Com
mission, the results of the Review Board’s post-audit
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actions under Regulation 14 were unmistakably recorded.1 
These reports were submitted to the President pursuant 
to statutory requirement.2 In addition to stating annual 
data on general post-audit reviews (more than 5,000 in 
1952), the reports clearly indicated that the Board was 
rehearing cases on its own motion, such as the present, 
where the decision of the agency loyalty board had been 
favorable to the employee.3 The Court places emphasis 
on the number of cases so handled, but this hardly seems 
relevant in view of the fact that the Reports indisputably 
conveyed to any reader the fact of what the Board was 
doing whether in 1 case or 100.

'Annual Reports of the Civil Service Commission: 1948 (p. 18); 
1949 (pp. 37-38); 1950 (pp. 33-34); 1951 (p. 36); 1952 (p. 56).

2 5 U.S. C. §633 (5).
3 “During the fiscal year 1952, the Loyalty Review Board post

audited 5,335 cases which had been decided favorably by agencies 
and regional loyalty boards. The Board authorized the closing of 
5,259 of these cases upon finding that proper procedures had been
followed. In 66 other cases, however, further processing was neces
sary to ensure compliance with standard procedures, and so the cases 
were remanded to boards in the agencies or in civil-service regions.

“The Board scheduled review of the other 10 cases on their merits 
and offered to hear the individuals concerned before rendering its 
decision on their cases. One case was closed as incomplete when the 
individual resigned. Action on the other 9 cases was completed; 
since this type of review of a case under Regulation 14 is similar 
to the consideration given an appeal, the cases of these individuals 
are included in the following section, which shows action on appeals 
received by the Loyalty Review Board.” 69th Annual Report (1952), 
Civil Service Commission, p. 56.

The Court in this case is reviewing a Presidential order 
and rules made thereunder. I do not find it as easy as 
does the majority to analogize such review to judicial 
review of congressional acts and administrative interpre
tation of such acts. Certain differences are immediately 
apparent. The Executive Branch is traditionally free to 
handle its internal problems of administration its own 
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way. The legality of judicial review of such intra-execu- 
tive operations as this is for me not completely free from 
doubt. However, construing the Loyalty Order as the 
Court does, like a statute, the contemporaneous construc
tion of the order by the Review Board in promuglating 
Regulation 14 and the action of the President in allowing 
the regulation and practices thereunder to continue after 
having notice from the Civil Service Commission Reports, 
leads me to conclude that the Board by Regulation 14 
correctly interpreted the Presidential intention conveyed 
by Order 9835. Such reasonable interpretation promptly 
adopted and long-continued by the President and the 
Board should be respected by the courts. That has been 
judicial practice heretofore.4 * *

Nor does comparison of Regulation 14 with the order 
show, in my opinion, that the Regulation is “inconsistent 
with’’ any of the provisions of the order. Rather the 
power of the Review Board to review under Regulation 14 
appears to be supplemental to the other procedures which 
the order itself prescribes. Therefore Regulation 14 con
stituted merely an implementation of the order which the 
Review Board is specifically authorized to make under 
Part III, § lb, set out in the Court’s opinion, p. 8. Neither 
of the parties has contended otherwise before this Court. 
They also agree that the Board’s action was valid.

Undoubtedly the President had knowledge and ap
proved of the Regidation. This is shown by his specific 
recognition of such cases in his own 1953 Order.’ That

* Cf. United States v. American Trucking Assn., 310 U. S. 534, 549; 
Rowles v. Seminole Rock Co., 325 U. S. 410, 413-414; Federal Co-op. 
Insurance Corp. v. Merrill, 332 U. S. 380; Norwegian Nitrogen Prod
ucts Co. v. United States, 288 U. S. 294, 313, 315; Helvering v. B’in- 
wff, 305 U.S. 79,83.

“Exec. Order No. 10450, § 11, promulgated April 27, 1953, to 
become effective May 27, 1953. Set out in the Court’s opinion, 
n. 22.
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Order, while not controlling Dr. Peters’ case directly, since 
it did not become effective until after the Review Board 
had heard his case, recognized that the Review Board had 
been and could review decisions which had been favorable 
to an employee. This action by the President amounts 
to approval of the practice of the Review Board under 
Regulation 14. I am therefore compelled to conclude 
that the action of the Review Board in rendering its 
advisory recommendation in this case was not invalid.

The Court seems to imply, however, that the Review 
Board’s decision was more than merely a recommendation 
to the head of the department employing Dr. Peters and 
that the Board, in another “unwarranted assumption of 
power,’’ by its letter of May 22, 1953, erroneously sepa
rated Dr. Peters from the government service. Nowhere 
in the majority opinion does it appear that Secretary 
Hobby or the Department she heads, and for whom Dr. 
Peters worked, ever took any action in regard to the Re
view Board’s recommendation. The reference to this 
May 22 letter is apt to mislead, as it has nothing to do 
with the Department’s discharge of Dr. Peters, the validity 
of which is the issue in this case.

I agree that the Review Board’s letter of May 22,1953, 
may have been erroneous. Under Civil Service Rule V, 
§ 5.101 (a),6 federal employees found disqualified for 
federal employment because of a reasonable doubt as to 
their loyalty are barred from the federal competitive serv
ice for three years. This “final determination” as to

7 Exec. Order No 9835, Part II:
“1. The head of each department and agency in the executive 

branch of the Government shall be personally responsible for an 
effective program to assure that disloyal civilian officers or employees 
are not retained in employment in his department or agency.

”2. The head of each department and agency shall appoint one or 
more loyalty boards, . . . for the purpose of hearing loyalty cases 
arising within such department or agency and making recommenda
tions with respect to the removal of any officer or employee of such 
department or agency on grounds relating to loyalty, and he shall 
prescribe regulations for the conduct of the proceedings Indore such 
boards.

“3. A recommendation of removal by a loyalty txiard shall be 
subject to appeal by the officer or employee affected, prior to his 
removal, to the head of the employing department or agency or to 
such person or persons as may lx? designated by such head, under 
such regulations as may be prescribed by him, and the decision 
of the department or agency concerned shall be subject to appeal to 
the Civil Service Commission’s Loyalty Review Board, hereinafter 
provided for, for an advisory recommendation.”

Id., Part III, 1:
“a. The I Review] Board shall have authority to review., cases 

involving persons recommended for dismissal on grounds relating to 
loyalty by the loyalty board of any department or agency and to 
make advisory recommendations thereon to the head of the employing 
department or agency. ...”

•"Persons disqualified for appointment. . . . Provided. That no 
person shall be admitted to competitive examination, nor shall he be 
employed in any position in the competitive service within 3 years 
after a final determination that he is disqualified for Federal employ
ment because of a reasonable doubt as to his loyalty to the Govern
ment of the United States.’’ 5 CFR, 1949 Cum. Supp., §5.101 (a). 

PETERS v. HOBBY.

loyalty is and can be made only by the head of a depart
ment or agency on recommendation of a loyalty board.7 
When the head of a department acts on the Review 
Board’s recommendation, § 5.101 (a) becomes effective. 
The Review Board, acting as an agency of the Civil Serv
ice Commission, then notifies the employee of his disquali
fication. Assuming that the Review Board was not noti
fied of any “final determination” prior to the letter of 
May 22, it was sent erroneously. However, it amounted
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to no more than a nullity and Dr. Peters lost nothing. It 
is undisputed that on June 12, 1953, the Surgeon General 
of the Public Health Service, a subordinate of Secretary 
Hobby, “notified plaintiff of his separation from his posi
tion as Special Consultant.’’8 This was the notification 
which effectively separated him from government service 
and which is the basis for his complaint for wrongful dis
charge.

" Petitioner’s complaint, ^27.

Limiting myself to issues decided by the majority, I 
dissent.
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SUPREME COURT OF THE UNITED STATES

No. 376.—October Term, 1954.

John P. Peters, Petitioner.) On of Certiorari to the

Oveta Culp Hobby, et al.

United States Court of 
Appeals for the District 
of Columbia Circuit.

[June 6, 1955.]

Mr. Justice Black, concurring.
I would prefer to decide this ease on the constitutional 

questions discussed by Mr. Justice Douglas Or on 
some of the other constitutional questions necessarily 
involved. See United States v. Lovett, 328 U. S. 303. 
See my dissents in Dennis v. United States, 341 U. S. 
494, 579-581; Communications Assn. v. Douds, 339 U. S. 
382, 445-453. See also my concurring opinion in Joint 
Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 
123, 142-149. 1 agree that it is generally better for
this Court not to decide constitutional questions in cases 
which can be adequately disposed of on non-consti- 
tutional grounds. See Charles River Bridge v. Warren 
Bridge, 11 Pet. 420, 553. But this generally accepted 
practice should not be treated as though it were an in
flexible rule to be inexorably followed under all circum
stances. See Youngstown. Co. v. Sawyer, 343 U. S. 579, 
584-585. Here, as in the Youngstown case, I think it 
would be better judicial practice to reach and decide the 
constitutional issues, although I agree with the Court 
that the Presidential Order can justifiably be construed 
as denying the Loyalty Review Board the power exercised 
in this case. For this .reason.I join the opinion of the 
Court. But I wish it distinctly understood that I have 
grave doubt as to whether the Presidential Order has 
been authorized by any Act of Congress. That order
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and others associated with it embody a broad, far-reach
ing espionage program over government employees. 
These orders look more like legislation to me than prop
erly authorized regulations to carry out a clear and explicit 
command of Congress. I also doubt that the Congress 
could delegate power to do what the President has at
tempted to do in the Executive Order under consideration 
here. And of course the Constitution does not confer 
lawmaking power on the President. Youngstown Co. v. 
Sawyer, 343 U. S. 579.

I have thought it necessary to add these statements to 
the Court's opinion in order that the President's power 
to issue the order might not be considered as having been 
decided sub silentio.
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Mr. Justice Black, concurring.
I would prefer to decide this case on the constitutional 

questions discussed by Mr. Justice Douglas or on 
some of the other constitutional questions necessarily 
involved. See United States v. Lovett, 328 U. S. 303. 
See my dissents in Dennis v. United States, 341 U. S. 
494, 579-581; Communications Assn. v. Douds, 339 U. S. 
382, 445-453. See also my concurring opinion in Joint 
Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 
123, 142-149. I agree that it is generally better for 
this Court not to decide constitutional questions in cases 
which can be adequately disposed of on non-consti- 
tutional grounds. See Charles River Bridge v. Warren 
Bridge, 11 Pet. 420, 553. But this generally accepted 
practice should not be treated as though it were an in
flexible rule to be inexorably followed under all circum
stances. See Youngstown. Co. v. Sawyer, 343 U. S. 579, 
584-585. Here, as in the Youngstown case, I think it 
would be better judicial practice to reach and decide the 
constitutional issues, although I agree with the Court 
that the Presidential Order can justifiably be construed 
as denying the Loyalty Review Board the power exercised 
in this case. For this reason I join the opinion of the 
Court. But I wish it distinctly understood that I have 
grave doubt as to whether the Presidential Order has 
been authorized by any Act of Congress. That order
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Mr. Justice Black, concurring.
I would prefer to decide this case on the constitutional 

questions discussed by Mr. Justice Douglas or on 
some of the other constitutional questions necessarily 
involved. See United States v. Lovett, 328 U. S. 303. 
See my dissents in Dennis v. United States, 341 U. S. 
494, 579-581; Communications Assn. v. Douds, 339 U. S. 
382, 445-453. See also my concurring opinion in Joint 
Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 
123, 142-149. I agree that it is generally better for 
this Court not to decide constitutional questions in cases 
which can be adequately disposed of on nonconsti
tutional grounds. See Charles River Bridge v. Warren 
Bridge, 11 Pet. 420, 553. But this generally accepted 
practice should not be treated as though it were an in
flexible rule to be inexorably followed under all circum
stances. See Youngstown Co. v. Sawyer, 343 U. S. 579, 
584-585. Here, as in the Youngstown case, I think it 
would be better judicial practice to reach and decide the. 
constitutional issues, although I agree with the Court 
that the Presidential Order can justifiably be construed 
as denying the Loyalty Review Board the power exercised 
in this case. For this reason I join the opinion of the 
Court. But I wish it distinctly understood that I have 
grave doubt as to whether the Presidential Order has 
been authorized by any Act of Congress. That order
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Mr. Justice Black, concurring.
I would prefer to decide this case on the constitutional 

questions discussed by Mr. Justice Douglas or on 
some of the other constitutional questions necessarily 
involved. See United States v. Lovett, 328 U. S. 303. 
See my dissents in Dennis v. United States, 341 U. S. 
494, 579-581; Communications Ass/?, v. Douds, 339 U. S. 
382, 445-453. See also my concurring opinion in Joint 
Anti-Fascist Refugee Committee v. McGrath, 341 U. S. 
123, 142-149. I agree that it is generally better for 
this Court not to decide constitutional questions in cases 
which can be adequately disposed of on non-consti- 
tutional grounds. See Charles River Bridge v. Warren 
Bridge, 11 Pet. 420, 553. But this generally accepted 
practice should not be treated as though it were an in
flexible rule to be inexorably followed under all circum
stances. See Youngstown Co. v. Sawyer, 343 U. S. 579, 
584-585. Here, as in the Youngstown case. I think it 
would be better judicial practice to reach and decide the 
constitutional issues, although 1 agree with the Court 
that the Presidential Order can justifiably be construed 
as denying the Loyalty Review Board the power exercised 
in this case. For this reason. I join the opinion of the 
Court. But I wish it distinctly understood that I have 
grave doubt as to whether the Presidential Order has 
been authorized by any Act of Congress. That order
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and others associated with it embody a broad, far-reach
ing espionage program, over government employees. 
These orders look more like legislation to me than prop
erly authorized regulations to carry out a clear and explicit 
command of Congress. I also doubt that the Congress 
could delegate power to do what the President has at
tempted to do in the Executive Order under consideration 
here. And of course the Constitution does no.t confer 
lawmaking power on the President. Youngstown Co. v. 
Sawyer, 343 U. S. 579.

I have thought it necessary to add these statements to 
the Court's opinion in order that the President’s power 
to issue the order might not be considered as having been 
decided sub silent io.



SSW3UO J JV 1 • * .< y;

RECEIVED

Jun 1 4 ou PH ’55
CHAMBERS OF THE 

CHIEF JUSTICE

SUPREME COURT OF THE UNITED STATES

No. 376.—October Term, 1954.

John P. Peters, Petitioner, 
v.

Oveta Culp Hobby, et al.

On Writ of Certiorari to the 
United States Court of 
Appeals for the District 
of Columbia Circuit.

[June —, 1955.]

Mr. Justice Reed, with whom Mr. Justice Burton 
joins, dissenting.

I agree with Mr. Justice Douglas that the Court’s 
reason for annulling Dr. Peters’ discharge is not sound. 
In addition to the reasons stated by him, I find other 
factors that to me strengthen the view that the action 
of the Loyalty Review Board was not invalid. However, 
I do not express any opinion on the constitutional prob
lems which might ultimately be faced if the Court had 
found that the Review Board’s action and all other non
constitutional aspects of the case were proper.

Executive Order No. 9S35 was issued by the President 
on March 21, 1947. By this order he established the 
Loyalty Review Board and granted to it certain rule
making powers. Part HI, § lb, Exec. Order No. 9S35. 
The Review Board's first promulgation of regulations 
pursuant to this power included the original of Regulation 
14 which provided that the Board had the right “on its 
own inotion” to review the decisions of the department 
or agency loyalty boards "even though no appeal has been 
taken.” 13 Fed. Reg. 255 (adopted December 17, 1947). 
Thus, from the very outset the procedure followed by the 
Review Board in reviewing these cases was part of the 
loyalty program. Furthermore, from 1948 through 1952 
in each of the Annual Reports of the Civil Service Com
mission, the results of the Review Board’s post-audit
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actions under Regulation 14 were unmistakably recorded.1 
These reports were submitted to the President pursuant 
to statutory requirement.2 In addition to stating data on 
general post-audit reviews, the reports clearly indicated 
that the Board was reviewing cases on its own motion, 
such as the present, where the decision of the agency loy
alty board had been favorable to the employee.3 The 
Court places emphasis on the number of cases so handled, 
but this hardly seems relevant in view of the fact that the 
Reports indisputably conveyed to any reader the fact of 
what the Board was doing whether in 1 case or 100.

The Court in this case is reviewing a Presidential order 
and rules made thereunder. I do not find it as easy as 
does the majority to analogize such review' to judicial 
review of congressional acts and administrative interpre
tation of such acts. Certain differences are immediately 
apparent. The Executive Branch is traditionally free to 
handle its internal problems of administration its own

’Annual of the Civil Service Commission: 194S (p. IS);
1949 (pp. 37-38); 1950 (pp. 33-34); 1951 (p. 30); 1952 (p. 56).

-5 [J.S.C. §033 (5).
3 “During the fiscal year 1952, the Loyalty Review Board po-t- 

audited 5,335 cases which had been decided favorably by agencies 
and regional loyalty boards. The Board authorized the closing of 
5,259 of these1 cases upon finding that proper procedures had been 
followed. In 60 other cases, however, further processing was neces
sary to ensure1 compliance with standard procedures, and so the case s 
were remanded to boards in the agencies or in civil-service regions.

“The1 Board scheduled review of the1 other 10 cases on their merits 
and offered to hear the individuals concerneel before rendering its 
decision on their cases. One case was closed as incomplete when the 
individual resigned. Action on the other 9 cases was completed; 
since this type of n view of a ca-e under Regulation 14 is similar 
to the consideration given an appeal, the cases of these individuals 
are included in the following section, which shows action on appeals 
received by the .Loyalty Review Board.” 69th Annual Report (1952), 
Civil Service Commission, p. 56.
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way. The legality of judicial review of such intra-execu- 
tive operations as this is for me not completely free from 
doubt. However, construing the Loyalty Order as the 
Court does, like a statute, the contemporaneous construc
tion of the order by the Review Board in promuglating 
Regulation 14 and the action of the President in allowing 
the regulation and practices thereunder to continue after 
having notice from the Civil Service Commission Reports, 
leads me to conclude that the Board by Regulation 14 
correctly interpreted the Presidential intention conveyed 
by Order 9835. Such reasonable interpretation promptly 
adopted and long-continued by the President and the 
Board should be respected by the courts. That has been 
judicial practice heretofore/

Nor does comparison of Regulation 14 with the order 
show that the Regulation is “inconsistent with” any of 
the provisions of the order. Rather the power of the 
Review Board to review under Regulation 14 appears to 
be supplemental to the other procedures which the order 
itself prescribes. Therefore Regulation 14 constituted 
merely an implementation of the order which the Review 
Board is specifically authorized to make under Part III, 
§ lb. set out in the Court’s opinion, p. 8. Neither of the 
parties has contended otherwise before this Court. They 
also agree that the Board’s action was valid.

Undoubtedly the President had knowledge and ap
proved of the Regulation. This is shown by his specific 
recognition of such cases in his 1953 Order.’’ That Order,

4 Cf. United States v. American Trucking Assn., 310 U. S. 534, 540; 
Bowles v. St mlnole Bock Co.. 325 U. S. 410, 413-414; Federal Co-op. 
Insurance Corp. w Merrill. 332 U, S. 3S0; Norwegian Nitrogen Prod- 
nets Co. v. United States, 2SS U. S. 294, 313, 315; Ilelvcring v. Jfm- 
mill, 305 U. S. 79, S3.

5 Exec. Order No. 10450, §11, promulgated April 27, 1953, to 
become effective May 27, 1953. Set out in the Court’s opinion, 
n. 22.
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while not controlling Dr. Peters’ case directly, since it 
did not become effective until after the Review Board 
had heard his case, recognized that the Review Board had 
been and could review decisions which had been favorable 
to an employee. This action by the President amounts 
to approval of the practice of the Review Board under 
Regulation 14. I am therefore compelled to conclude^ 
ae-ho dooo, that the action of the Review Board in render
ing its advisory recommendation in this case was not 
invalid.

The Court seems to imply, however, that the Review 
Board’s decision was more than merely a recommendation 
to the head of the department employing Dr. Peters and 
that the Board, in another “unwarranted usurpation of 
power.” by its letter of May 22, 1953, erroneously sepa
rated Dr. Peters from the government service. Nowhere 
in the majority opinion does it appear that Secretary 
Hobby or the Department she heads, and for whom Dr. 
Peters worked, ever took any action in regard to the Re
view Board’s recommendation. The reference to this 
May 22 letter is apt to mislead, as it has nothing to do 
with the Department’s discharge of Dr. Peters, the validity 
of which is the issue in this case.

I agree that the Review Board’s letter of May 22, 1953, 
may have been erroneous. Under Civil Service Rule V, 
§ 5.101 (a),8 federal employees found disqualified for 
federal employment because of a reasonable doubt as to 
their loyalty are barred from the federal competitive serv
ice for three years. This “final determination” as to

” "Persons disqualified for appointment. . . . Provided, That no 
person shall be admitted to competitive examination, nor shall he be 
employed in any position in the competitive service within 3 years 
after a final determination that he is disqualified for Federal employ
ment, because of a reasonable doubt as to his loyalty to the Govern
ment of the United States.” 5 CFH, 1949 Cum. Supp., §5.101 (a).
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loyalty is and can be made only by the head of a depart
ment or agency on recommendation of a loyalty board.7 
When the head of a department acts on the Review 
Board’s recommendation, § 5.101 (a) becomes effective. 
The Review Board, acting as an agency of the Civil Serv
ice Commission, then notifies the employee of his disquali
fication. Assuming that the Review Board was not noti
fied of any “final determination” prior to the letter of 
May 22, it was sent erroneously. However, it amounted

’ Exec. Order No. 9835, Part IT:
“1. The, head of each department and agency in the executive 

branch of the Government shall be personally responsible for an 
effective program to assure that disloyal civilian officers or employees 
are not retained in employment in his department or agency.

• • • • •
“2. The head of each department and agency shall appoint one or 

more loyalty boards, . . . for the purpose of hearing loyalty cases 
arising within such department or agency and making recommenda
tions with respect to the removal of any officer or employee of such 
department or agency on grounds relating to loyalty, and he shall 
prescribe regulations for the conduct of the proceedings before such 
boards.

• ' ■ • x. ■• •
“ 3. A recommendation of removal by a loyalty board shall be 

subject to appeal by the officer or employee affected, prior to his 
removal, to the head of the employing department or agency or to 
such person or persons as may be designated by such head, under 
such regulations as may be prescribed by him, and the decision 
of the department or agency concerned shall be subject to appeal to 
the Civil Service Commission’s Loyalty Review Board, hereinafter 
provided for, for an advisory recommendation.”

/</., Part III, 1:
“a. The | Review] Board shall have authority to review cases 

involving persons recommended for dismissal on grounds relating to 
loyalty by the loyalty board of any department or agency and to 
make advisory recommendations thereon to the head of the employing 
department or agency. ...”
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to no more than a nullity and Dr. Peters lost nothing. It 
is undisputed that on June 12, 1953, the Surgeon General 
of the Public Health Service, a subordinate of Secretary 
Hobby, “notified plaintiff of his separation from his posi
tion as Special Consultant.” 8 This was the notification 
which effectively separated him from government service 
and which is the basis for his complaint for wrongful dis
charge.

K Petitioner’s complaint,

Limiting myself to issues decided by the majority, I 
dissent.
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No. 376.—October Term, 1954.

John P. Peters, Petitioner, 
v.

Oveta Culp Hobby, et al.

On Writ of Certiorari to the 
United States Court of 
Appeals for the District 
of Columbia Circuit.

[June —, 1955.]

Mr. Justice Reed, with whom Mr. Justice Burton 
joins, dissenting. «

I agree with Mr. Justice Douglas that the Court’s 
reason for annulling Dr. Peters’ discharge is not sound. 
In addition to the reasons stated by him. I find other 
factors that to me strengthen the view that the action 
of the Loyalty Review Board was not invalid. However, 
I do not express any opinion on the constitutional prob
lems which might ultimately be faced if the Court had 
found that the Review Board’s action and all other non
constitutional aspects of the case were proper.

Executive Order No. 9835 was issued by the President 
on March 21. 1947. By this order he established the 
Loyalty Review Board and granted to it certain rule
making powers. Part Ill, § lb, Exec. Order No. 9835. 
The Review Board's first promulgation of regulations 
pursuant to this power included the original of Regulation 
14 which provided that the Board had the right “on its 
own motion” to review the decisions of the department 
or agency loyalty boards “even though no appeal has been 
taken.” 13 Fed. Reg. 255 (adopted December 17, 1947 ). 
Thus, from the very outset the procedure followed by the 
Review Board in reviewing these cases was part of the 
loyalty program. Furthermore, from 1948 through 1952 
in each of the Annual Reports of the Civil Service Com
mission, the results of the Review Board’s post-audit



376—DISSENT.

2 PETERS v. HOBBY.

actions under Regulation 14 were unmistakably recorded.1 
These reports were submitted to the President pursuant 
to statutory requirement.2 In addition to stating annual 
data on general post-audit reviews (more than 5,000 in 
1952), the reports clearly indicated that the Board was 
reviewing cases on its own motion, such as the, present, 
where the decision of the agency loyalty board had been 
favorable to the employee.3 The Court places emphasis 
on the number of cases so handled, but this hardly seems 
relevant in view of the fact that the Reports indisputably 
conveyed to any reader the fact of what the Board was 
doing whether in 1 case or 100.

1 Annual Reports of the Civil Service Commission: 1948 (p. IS); 
1949 (pp. 37^81; 1950 (pp.33-34); 1951 (p. 36); 1952 (p. 56).

25U.S. C. §633 (5).
3 “During the iiscal year 1952, the Loyalty Review Board post

audited 5,335 cases which had been decided favorably by agencies 
and regional loyalty boards. The Board authorized the closing of 
5,259 of these cases upon finding that proper procedures had been 
followed. In 66 other cases, however, further processing was neces
sary to ensure compliance with standard procedures, and so the cases 
were remanded to boards in the agencies or in civil-service regions.

‘‘The Board scheduled review of the other 10 cases on their merits 
and offered to hear the individuals concerned before rendering its 
decision on their cases. One case was closed as incomplete when the 
individual resigned. Action on the other 9 ca^cs was completed; 
since this type of review of a case under Regulation 14 is similar 
to the consideration given an appeal, the cases of these individuals 
are included in the following section, which shows action on appeals 
received by the Loyalty Review Board.” 69th Annual Report (1952), 
Civil Service Commission, p. 56.

The Court in this case is reviewing a Presidential order 
and rules made thereunder. I do not find it as easy as 
does the majority to analogize such review to judicial 
review of congressional acts and administrative interpre
tation of such acts. Certain differences are immediately 
apparent. The Executive Branch is traditionally free to 
handle its internal problems of administration its own 
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way. The legality of judicial review of such intra-execu- 
tive operations as this is for me not completely free from 
doubt. However, construing the Loyalty Order as the 
Court does, like a statute, the contemporaneous construc
tion of the order by the Review Board in promuglating 
Regulation 14 and the action of the President in allowing 
the regulation and practices thereunder to continue after 
having notice from the Civil Service Commission Reports, 
leads me to conclude that the Board by Regulation 14 
correctly interpreted the Presidential intention conveyed 
by Order 9S35. Such reasonable interpretation promptly 
adopted and long-continued by the President and the 
Board should be respected by the courts. That has been 
judicial practice heretofore.4 5

4 Cf. United States v. American Trucking Assn., 310 U. S. 534, 549; 
Bowles v. Seminole Rock Co., 325 U. S. 410, 413-414; Federal Co-op. 
Insurance Corp. v. Merrill, 332 U. S. 3S0; Norwegian. Nitrogen Prod
ucts Co. v. United States, 2S8 U. S. 294, 313, 315; Heleering v. R’m- 
miU, 305 U. S. 79, S3.

5 Exec. Order No. 10450, §11, promulgated April 27, 1953, to 
become effective May 27, 1953. Set out in the Court’s opinion, 
n. 22-

Nor does comparison of Regulation 14 with the order 
show, in my opinion, that the Regulation is “inconsistent 
with’’ any of the provisions of the order. Rather the 
power of the Review Board to review under Regulation 14 
appears to be supplemental to the other procedures which 
the order itself prescribes. Therefore Regulation 14 con
stituted merely an implementation of the order which the 
Review Board is specifically authorized to make under 
Part III, § lb, set out in the Court’s opinion, p. 8. Neither 
of the parties has contended otherwise before this Court. 
They also agree that the Board’s action was valid.

Undoubtedly the President had knowledge and ap
proved of the Regulation. This is shown by his specific 
recognition of such cases in his own 1953 Order? That
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Order, while not controlling Dr. Peters’ case directly, since 
it did not become effective until after the Review Board 
had heard his case, recognized that the Review Board had 
been and could review decisions which had been favorable 
to an employee. This action by the President amounts 
to approval of the practice of the Review Board under 
Regulation 14. I am therefore compelled to conclude 
that the action of the Review Board in rendering its 
advisory recommendation in this case was not invalid.

The Court seems to imply, however, that the Review 
Board’s decision was more than merely a recommendation 
to the head of the department employing Dr. Peters and 
that the Board, in another “unwarranted usurpation of 
power,” by its letter of May 22, 1953, erroneously sepa
rated Dr. Peters from the government service. Nowhere 
in the majority opinion does it appear that Secretary 
Hobby or the Department she heads, and for whom Dr. 
Peters worked, ever took any action in regard to the Re
view Board’s recommendation. The reference to this 
May 22 letter is apt to mislead, as it has nothing to do 
with the Department’s discharge of Dr. Peters, the validity 
of which is the issue in this case.

I agree that the Review Board’s letter of May 22, 1953, 
may have been erroneous. Under Civil Service Rule V, 
§ 5.101 (a),° federal employees found disqualified for 
federal employment because of a reasonable doubt as to 
their loyalty are barred from the federal competitive serv
ice for three years. This “final determination” as to

““Persons disqualified for appointment. . . . Provided, That no 
person shall be admitted to competitive examination, nor shall he be 
employed in any position in the competitive service within 3 years 
after a final determination that he is disqualified for Federal employ
ment because of a reasonable doubt as to his loyalty to the Govern
ment of the United States.” 5 CFR, 194!) Cum. Supp., §5.101 (a).
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loyalty is and can be made only by the head of a depart
ment or agency on recommendation of a loyalty board.7 
When the head of a department acts on the Review 
Board’s recommendation, § 5.101 (a) becomes effective. 
The Review Board, acting as an agency of the Civil Serv
ice Commission, then notifies the employee of his disquali
fication. Assuming that the Review Board was not noti
fied of any “final determination” prior to the letter of 
May 22, it was sent erroneously. However, it amounted

7 Exec. Order No. 9S35, Part II:
“1. The head of each department and agency in the executive 

branch of the Government shall be personally responsible for an 
effective program to assure that disloyal civilian officers or employees 
are not retained in employment in his department or agency.

“2. The head of each department and agency shall appoint one or 
more loyalty boards, . . . for the purpose of hearing loyalty cases 
arising within such department or agency and making recommenda
tions with respect to the removal of any officer or employee of such 
department or agency on grounds relating to loyalty, and he shall 
prescribe regulations for the conduct of the proceedings before such 
boards.

"3. A recommendation of removal by a loyalty board shall be 
subject to appeal by the officer or employee affected, prior to his 
removal, to the head of the employing department or agency or to 
such person or persons as may be designated by such head, under 
Buch regulations as may be prescribed by him, and the decision 
of the department or agency concerned shall be subject to appeal to 
the Civil Service Commission’s Loyalty Review Board, hereinafter 
provided for, for an advisory recommendation.”

Id. Part III, 1:
Ga. The [Review] Board shall have authority to review cases 

involving persons recommended for dismissal on grounds relating to 
loyalty by the loyalty board of any department or agency and to 
make advisory recommendations thereon to the head of the employing 
department or agency. . . ”



to no more than a nullity and Dr. Peters lost nothing. It 
is undisputed that on June 12, 1953, the Surgeon General 
of the Public Health Service, a subordinate of Secretary 
Hobby, “notified plaintiff of his separation from his posi
tion as Special Consultant.” 8 This was the notification 
which effectively separated him from government service 
and which is the basis for his complaint for wrongful dis
charge.

8 Petitioner’s complaint, 127.

Limiting myself to issues decided by the majority, I 
dissent.
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SUPREME COURT OF THE UNITED STATES

No. 376.—October Term, 1954.

John P. Peters, Petitioner, 
v. -

Oveta Culp Hobby, et al.

On Writ of Certiorari to the 
United States Court of 
Appeals for the District 
of Columbia Circuit.

[June —, 1955]

Mr. Justice Reed, dissenting.
. I agree with Mr. Justice Douglas that the Court’s 
reason for annulling Dr. Peters’ discharge is not sound. 
In addition to the reasons stated by him, I find other 
factors that to me strengthen the view that the action 
of the Loyalty Review Board was not invalid. However, 
I do not express any opinion on the constitutional prob
lems which might ultimately be faced if the Court had 
found that the Review Board’s action and all other non
constitutional aspects of the case were proper.

Executive Order No. 9S35 was issued by the President 
on March 21, 1947. By this order he established the 
Loyalty Review Board and granted to it certain rule
making powers. Part III, § 1 (a), Exec. Order No. 9835. 
The Review Board’s first promulgation of regulations 
pursuant to this power included the original of Regulation 
14 which provided that the Board had the right “on its 
own motion” to review the decisions of the department 
or agency loyalty boards “even though no appeal has been 
taken.” 13 Fed. Reg. 234 (adopted December 17, 1947). 
Thus, from the very outset the procedure followed by the 
Review Board in reviewing these cases was part of the 
loyalty program. Furthermore, from 1948 through 1952 
in each of the Annual Reports of the Civil Service Com
mission, the results of the Review Board’s post-audit
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actions under Regulation 14 were unmistakably recorded.1 
These reports were submitted to the President pursuant 
to statutory requirement.2 In addition to stating data on 
general post-audit reviews, the reports clearly indicated 
that the Board was reviewing cases on its own motion, 
such as the present, where the decision of the agency loy
alty board had been favorable to the employee.3 The 
Court places emphasis on the number of cases so handled, 
but this hardly seems relevant in view of the fact that the 
Reports indisputably conveyed to any reader the fact of 
what the Board was doing whether in 1 case or 100.

1 Annual Reports of the Civil Service Commission: HMS (p. 18);, 
1949 (pp. 37-38); 1950 (pp. 33-34); 1951 (p. 36); 1952 (p. 56)-"

2 5 IT. S. C. § 633 (5).
3 “During the fiscal year 1952, the Loyalty Review Board post

audited 5,335 can s which had been decided favorably by agencies 
and regional loyalty boards. The Board authorized the closing of 
5,259 of these cases upon finding that proper procedures had been 
followed. In 66 other case*-, however, further processing was neet>- 
sary to ensure compliance with standard procedures, and so the caws 
were remanded to boards in the agencies or in civil-service regions.

“The Board scheduled review of the other 10 cases on their merits 
and offered to hear the individuals concerned before rendering its 
decision on their cases. One case was closed as incomplete when the 
individual resigned. Action on the* other 9 ca-es was completed; 
since this type of review of a. case under Regulation 14 is similar 
to the consideration given an appeal, the cases of these individuals 
are included in the following section, which shows action on appeals 
received by the Loyalty Review Board." 69th Annual Report (1932), 
Civil Service Commission, p. 56.

The Court in this case is reviewing a Presidential order 
and rules made thereunder. I do not find it as easy as 
does the majority to analogize such review to judicial 
review of congressional acts and administrative interpre
tation of such acts. Certain differences are immediately 
apparent. The Executive Branch is traditionally free to 
handle its internal problems of administration its own 
way. The legality of judicial review of such intra-execu- 
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tive operations as this is for me not completely free from 
doubt. However, construing the Loyalty Order as a stat
ute. the contemporaneous construction of the order by the 
Review Board in promulgating Regulation 14 and the 
action of the President in allowing the regulation and 
practices thereunder to continue after having notice from 
the Civil Service Commission Reports, leads me to con
clude that the Board by Regulation 14 correctly inter
preted the Presidential intention conveyed by Order 9835. 
Such reasonable interpretation promptly adopted and 
long-continued by the President and the Board should be 
respected by the courts. That has been judicial practice 
heretofore.4 5 Neither of the parties has contended other
wise but they also agree that the Board’s action was valid.

4 Cf. United States v. American 7'rucking Assn., 310 T. S. 534, 549; 
Bou'les v. St minute Bock Co., 325 U. S. 410, 413-414; Btdcral ('o-op. 
Insurance Corp. v. Mt rciU9 332 U. S. 3SO; Xormeglqn Xitrogen Prod
ucts Co. v. United Stutts, 2SS U. S. 294, 313, 315; Helve ring \\ JPw- 
milU 305 U. S. 79, S3.

5 Exec. Order No. 10450, §11.

Undoubtedly the President had knowledge and ap
proved of the Regulation. This is shown by his specific 
recognition of such cases in his 1953 Order? I agree with 
Mr. Justice Douglas’ interpretation as to the effect of 
that Order (Douglas, p. 2). I am therefore compelled to 
conclude, as he does, that the action of the Review Board 
in rendering its advisory recommendation in this case was 
not invalid.

The Court seems to imply, however, that the Review 
Board’s decision was more than merely a recommendation 
to the head of the department employing Dr. Peters and 
that the Board, in another “unwarranted usurpation of 
power,” by its letter of May 22, 1953., erroneously sepa
rated Dr. Peters from the government service. Nowhere 
in the majority opinion does it appear that Secretary 
Hobby or the Department she heads, and for whom Dr.
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Peters worked, ever took any action in regard to the Re
view Board’s recommendation. The reference to this 
May 22 letter is apt to mislead, as it has nothing to do 
with the Department’s discharge of Dr. Peters, the validity 
of which is the issue in this case.

I agree that the Review Board’s letter of May 22, 1953, 
may have been erroneous. Under Civil Service Rule V, 
£ 5.101 (a),6 federal employees found disqualified for 
federal employment because of a reasonable doubt as to 
their loyalty are barred from the federal competitive serv
ice for three years. This ‘‘final determination” as to 
loyalty is and can be made only by the head of a depart
ment or agency on recommendation of a loyalty board.7

8 “Persons disqualified for appointment. . . . Provided, That no 
person shall be admitted to competitive examination, nor shall he be 
employed in any position in the competitive service within 3 years 
after a final determination that, he is disqualified for Federal employ
ment because of a reasonable doubt as to his loyalty to the Govern
ment of the United States.” 5 CFR, 1949 Cum. Supp,; §5.101 (a).

7 Exec. Order No. 9835, Part II:
‘‘1. The head of each department and agency in the executive 

branch of the Government shall be personally responsible for an 
effective program to assure that, disloyal civilian officers or employees 
are not retained in employment in his department or agency.

• • • • •

G2. The head of each department and agency shall appoint one or 
more loyalty boards, . . . for the purpose of hearing loyalty cases 
arising within such department or agency and making recommenda
tions with respect to the removal of any officer or employee of such 
department or agency on grounds relating to loyalty, and he shall 
prescribe regulations for the conduct of the proceedings before such 
boards.

• • • • •

“3. A. recommendation of removal by a loyalty board shall be 
subject to appeal by the officer or employee affected, prior to his 
removal, to the head of the employing department or agency or to 
such person or persons as may be designated by such head, under 
such regulations as may be prescribed by him, and the decision
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When the head of a department acts on the Review 
Board’s recommendation, §5.101 (a) becomes effective. 
The Review Board, acting as an agency of the Civil Serv
ice Commission, then notifies the employee of his disquali
fication. Assuming that the Review Board was not noti
fied of any “final determination” prior to the letter of 
May 22, it was sent erroneously. However, it amounted 
to no more than a nullity and Dr. Peters lost nothing. It 
is undisputed that on June 12, 1953, the Surgeon General 
of the Public Health Service, a subordinate of Secretary 
Hobby, “notified plaintiff of his separation from his posi
tion as Special Consultant.” s This was the notification 
which effectively separated him from government service 
and which is the basis for his complaint for wrongful dis
charge. I can see no relevance or materially of the Re
view Board’s May 22 letter on the only issue which the 
Court decides, whether the Board's post-audit review of 
Dr. Peters’ case was an invalid exercise of its power under 
the Executive Order.

Limiting myself to issues decided by the majority, I 
dissent.

of the department or agency concerned shall be subject to appeal to 
the Civil Service Commission’s Loyalty Review board, hereinafter 
provided for, for an advisory recommendation.”

hl., Partill, 1:
“(a) The [Review] Board shall have authority to review cases 

involving persons recommended for dismissal on grounds relating to 
loyalty by the loyalty board of any department or agency and to 
make advisory recommendations thereon to the head of the employing 
department or agency. . .

K Petitioner’s complaint, V-7.
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SUPREME COURT OF THE UNITED STATES

No. 376—October Term, 1954.

John P. Peters, Petitioner, 
v.

Oveta Culp Hobby, et al.

On Writ of Certiorari to the 
United States Court of 
Appeals for the District 
of Columbia Circuit.

[June—, 1955.]

Mr. Chief Justice Warren delivered the opinion of 
the Court. , »

This action was instituted by petitioner in the District
Court for the District of Columbia. The principal relief •—
sought is a declaration that petitioner’s removal and dig- ?,
barment from federal employment were invalid. Prior 
to trial, the District Court granted the respondent’s mo
tion for judgment on the pleadings. The judgment was 
affirmed, one judge dissenting, by the Court of Appeals 
for the District of Columbia Circuit, relying on its deci
sion in Hailey v. Richardson, 182 F. 2d 46, sustained here 
by an equally divided vote, 341 U. S. 91S. We granted 
certiorari, 348 U. S. 882, because the case appeared to 
present the same constitutional question left unresolved 
by this Court’s action in Hailey w Richardson, supra.

I.
The basic facts are undisputed. Petitioner is a pro

fessor of medicine, specializing in the study of metabo
lism, at Yale University. For several years prior to 1953, 
because of his eminence in the field of medical science, 
he was employed as a Special Consultant in the United 
States Public Health Service of the Federal Security 
Agency. On April 10, 1953, the functions of the Federal 
Security Agency were transferred to the Department of 
Health, Education, and Welfare, headed by respondent

Reproduced from the Collections of the Manuscript Division, Library of Congress
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SUPREME COURT OF THE UNITED STATES

No. 37G.-—October Term, 1954.

John P. Peters, Petitioner, 
v.

Oveta Culp Hobby, et al.

On Writ of Certiorari to the 
United States Court of 
Appeals for the District 
of Columbia Circuit.

[June —, 1955.]

Mr. Justice Douglas, concurring.
With all deference, I do not think we can avoid the 1 

constitutional issue in this case.
The most that can be said is that the terms of the 

Executive Order are ambiguous. The construction urged 
by the Attorney General is buttressed by a history of 
administrative practice, with case after case being re
viewed by the Board in the precise manner of this one. 
The question of construction of the Executive Order was 
so well settled that neither the Government nor Dr. 
Peters suggested the absence of authority in the Review 
Board to take jurisdiction of this case on its own motion. 
I agree that it had such authority. It, therefore, becomes 
necessary for me to reach the constitutional issue, which 
may be disposed of in a few words.

Dr. Peters was condemned by faceless informers, some 
of whom were not known even to the Board that con
demned him. Some of these informers were not even 
under oath. None of them had to submit to cross- 
examination. None had to face Dr. Peters. So far as 
we or the Board knows they may be psychopaths or venal 
people, like Titus Oates, who revel in being informers. 
They may bear old grudges. Under cross-examination 
their stories might disappear like bubbles. Their whis
pered confidences might turn out to be yarns conceived 
by twisted minds or by people who, though sincere, have 
poor faculties of observation and memory.
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Confrontation and cross-examination under oath are 
essential, if the American ideal of due process is to remain 
a vital force in our public life. We deal here with the 
reputation of men and their right to work—things more 
precious than property itself. We have here a system 
where government with all its power and authority con
demns a man to a suspect class and the outer darkness, 
without the rudiments of a fair trial. The practice of 
using faceless informers has apparently spread through a 
vast domain. It is used not only to get rid of employees 
in the Government, but also employees who work for pri
vate firms having contracts with the Government. It has 
touched countless hundreds of men and women and 
ruined many. It is an un-American practice which we 
should condemn.

Those who see the force of this position counter by say
ing that the Government’s sources of information must 
be protected, if the campaign against subversives is to be 
successful. The answer is plain. If the sources of in
formation need protection, they should be kept secret. 
But once they are used to destroy a man, they must be put 
to the same test as all other evidence that is admissible 
in an American court. When we relax our standards to 
accommodate the faceless informer, we ape the tactics of 
those whom we despise.
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John P. Peters, Petitioner, 
v.

Oveta Culp Hobby, et al.

On Writ of Certiorari to the 
U11 ited States Court of 
Appeals for the District 
of Columbia Circuit.

[June —, 1955.]

Mr. Justice Douglas, concurring.
With all deference, I do not think we can avoid the 

constitutional issue in this case.
The most that can be said is that the terms of the 

Executive Order are ambiguous. The construction urged 
by the Attorney General is buttressed by a history of 
administrative practice, with case after case being re
viewed by the Board in the precise manner of this One. 
The question of construction of the Executive Order was 
so well settled that neither the Government nor Dr. 
Peters suggested the absence of authority in the Review 
Board to take jurisdiction of this case on its own motion. 
I agree that it had such authority. It, therefore, becomes 
necessary for me to reach the constitutional issue.

Dr. Peters was condemned by faceless informers, some 
of whom were not known even to the Board that con
demned him. Some of these informers were not even 
under oath. None of them had to submit to cross- 
examination. None had to face Dr. Peters. So far as 
we or the Board knows they may be psychopaths or venal 
people, like Titus Oates, who revel in being informers. 
They may bear old grudges. Under cross-examination 
their stories might disappear like bubbles. Their whis
pered confidences might turn out to be yarns conceived 
by twisted minds or by people who, though sincere, have 
poor faculties of observation and memory.
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Confrontation and cross-examination under oath are 
essential, if the American ideal of due process is to remain 
a vital force in our public life. We deal here with the 
reputation of men and their right to work—things more 
precious than property itself. We have here a system 
where government with all its power and authority con
demns a man to a suspect class and the outer darkness, 
without the rudiments of a fair trial. The practice of 
using faceless informers has apparently spread through a 
vast domain. It is used not only to get rid of employees 
in the Government, but also employees who work for pri
vate firms having contracts with the Government.1 It 
has touched countless hundreds of men and women and 
ruined many. It is an un-American practice which we 
should condemn. It deprives men of “liberty” within the 
meaning of the Fifth Amendment, for one of man’s most 

1 Berle, The 20th Century Capitalist Revolution (1954), pp. 92-93, 
traces the impact of the loyalty program on employees of corpora
tions having contracts with the Government:
“To begin, let us deal with a situation in which a powerful corpora
tion is under a contract, duty to the United State- government, or 
some agency of it, to fire or decline to hire individuals designated to 
them as possible security ri-k-. In practice they mean that a num 
who may have been employed for years, being suspect for some 
reason, is designated to the appropriate authorities (of the corpora
tion!. Things then happen to him rapidly. All he knows is that, 
he is called into the office one day and told that he is discharged—or 
at. best transferred to some far less desirable* job. If the ban is com
plete, and he lives in any of the cities in which the corporation is a 
preponderant employer, the consequences are extreme. The? mam 
avenue of employment is closed to him. He nm.4 move into some 
other city and find some other job if he cam Since the same ban 
will probably follow him into any other plant engaged in defense 
orders, the going is rough. If he is a young man, he winds up in 
some recognizably marginal job, such as di-hwa-hing or unskilled 
labor. If he is a. man in middle life, he mav end on the industrial 
scrap heap. Probably he never discovers exactly what hit him. 
The personnel people of the corporations do not confide to him their 
reasons for action.”
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precious liberties is his right to work. When a man is 
deprived of that “liberty” without a fair trial, he is denied 
due process. If he were condemned by Congress and 
made ineligible for government employment, he would 
suffer a bill of attainder, outlawed by the Constitution. 
See United States v. Lovett, 328 U. S. 303. An adminis
trative agency—the creature of Congress—certainly can
not exercise powers that Congress itself is barred from 
asserting. See the opinion of Mr. Justice Black in 
Anti-Fascist Committee v. McGrath, 341 U. S. 123, 
144-146?

Those who see the force of this position counter by say
ing that the Government’s sources of information must 
be protected, if the campaign against subversives is to be 
successful. The answer is plain. If the sources of in
formation need protection, they should be kept secret. 
But once they are used to destroy a man’s reputation and , 
deprive him of his “liberty.” they must be put to the j 
test of due process of law. The use of faceless informers ' 
is wholly at war with that concept. When we relax our 
standards to accommodate the faceless informer, we 
violate our basic constitutional guarantees and ape the 
tactics of those whom we despise.

- See Berle, up cit. supra, p. 98.
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Oveta Culp Hobby, et al.
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United States Court of 
Appeals for the District 
of Columbia Circuit.

[May —, 1955.]

Mr. Justice Douglas, concurring.
With all deference, I think there are three reasons why 

we cannot avoid the constitutional issue in this case. 
First, the authority of the Review Board to review cases 
on its own motion seems tolerably clear. It is nowhere 
expressly denied in the Executive Order. Allowance of 
an appeal to an aggrieved employee is not diluted or 
affected by allowing the Review Board to bring a case up 
on its own motion, though the employee is cleared by the 
agency. The latter procedure is not “inconsistent with-’ 
the former. They merely supplement each other. The 
grant to the Review Board of that power of review is, 
therefore, wholly permissible under § 1, Part HI of the 
Order. It is granted by Regulation 14, which is almost 
seven years old. The power has been continuously as
serted. Over and over again, the Review Board has exer
cised it. That has been its consistent practice under two 
Presidents. We do not, therefore, have a ease of first 
impression, arising on the very threshold of the loyalty 
program. Cf. the opinion of Mr. Justice Burton in 
Anti-Fascist Comitiittee v. McGrath, 341 U. S. 123. We 
have here a settled and consistent practice, with case 
after case being reviewed by the Review Board in the pre
cise manner of this one. The matter is so well settled that 
neither the Government nor Dr. Peters suggests the ab
sence of authority in the Review Board. Both, indeed, 
concede it.
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Second, if there are ambiguities to be resolved, they 
should be resolved in favor of the Executive Branch. 
The Executive is here with all its authority and dignity. 
We do not have presented the opinion of a federal officer 
in the lower echelons of the service. The brief bears the 
name of the Attorney General himself, who speaks for 
the President. When the Attorney General speaks about 
the will or purpose of Congress, we need not give his word 
greater weight than any other relevant data. But when 
he speaks for the Executive on the Executive’s aim and 
purpose, what he says is well-nigh conclusive, unless it be 
so palpably wrong as to be a sham. The most that can 
be said here is that the legal question is ambiguous. So 
when the Attorney General, speaking on behalf of the 
Executive, tells us what the Executive meant, we should 
accept his interpretation.

Third, any doubts concerning the authority of the Re
view Board were dissolved by § 11 of Executive Order 
10450. That Order was dated April 27, 1953, to take 
effect May 27, 1953. Dr. Peters’ case was heard and 
determined within that 30-day period and. therefore, was 
not controlled by it. But the new Order in effect ratifies 
Regulation 14 by expressly recognizing that the Review 
Board has authority to review decisions favorable to the 
employee. It states that “Agency determination favor
able to the officer or employee concerned pending before 
the Loyalty Review Board on such date shall be acted 
upon by such Board.” These are the words of the Presi
dent himself. They tell us that the President knew the 
Review Board had the power to review cases like the 
present one and that the President approved the practice.

The constitutional issue may be disposed of in a few 
words.

Dr. Peters was condemned by faceless informers, some 
of whom were not known even to the Board that con
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demned him. Some of these informers were not even 
under oath. None of them had to submit to cross- 
examination. None had to face Dr. Peters. So far as 
we or the Board knows they may be psychopaths like 
Titus Oates, who revel in being informers. They may 
bear old grudges. They may be venal people. Under 
cross-examination their stories might disappear like 
bubbles. Their whispered confidences might turn out to 
be yarns conceived by twisted minds or by people who, 
though sincere, have poor faculties of observation and 
memory.

Confrontation and cross-examination under oath are 
essential, if the American ideal of due process is to remain 
a vital force in our public life. We deal here with the 
reputation of men and their right to work—things more 
precious than property itself. We have here a system 
where government with all its power and authority con
demns a man to a suspect class and the outer darkness, 
without the rudiments of a fair trial. The practice of 
using faceless informers has apparently spread through a 
vast domain. It is used not only to get rid of employees 
in the Government, but also employees who work for pri
vate firms having contracts with the Government. It has 
touched countless hundreds of men and women and 
ruined many. It is an un-American practice which we 
should condemn.

Those who see the force of this position counter by say
ing that the Government’s sources of information must 
be protected, if the campaign against subversives is to be 
successful. The answer is plain. If the sources of in
formation need protection, they should be kept secret. 
But once they are used to destroy a man, they must be put 
to the same test as all other evidence that is admissible 
in an American court. When we relax our standards to 
accommodate the faceless informer, we ape the tactics of 
those whom we despise.
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SUPREME COURT OF THE UNITED STATES

No. 376.—October Term, 1954.

John P. Peters, Petitioner,
v. ■ -,

Oveta Culp Hobby; et al,

On Writ of Certiorari to the 
United States Court of 
Appeals for the District 
of Columbia Circuit.

[June 6, 1955.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

This action was instituted by petitioner in the District 
Court for the District of Columbia. The principal relief 
sought is a declaration that petitioner’s removal and de
barment from federal employment were invalid. Prior 
to trial, the District Court granted the respondent's mo
tion for judgment on the pleadings. The judgment was 
affirmed, one judge dissenting, by the Court of Appeals 
for the District of Columbia Circuit, relying on its deci
sion in Bailey v. Richardson, 182 F. 2d 46, sustained here 
by an equally divided vote. 341 U. S. 918. We granted 
certiorari, 348 U. S. 882, because the case appeared to 
present the same constitutional question left unresolved 
by this Court’s action in Bailey v. Richardson, supra.

I.
The basic facts are undisputed. Petitioner is a pro

fessor of medicine, specializing in the study of metabo
lism, at Yale University. For several years prior to 1953, 
because of his eminence in the field of medical science, 
he was employed as a Special Consultant in the United 
States Public Health Service of the Federal Security 
Agency. On April 10, 1953, the functions of the Federal 
Security Agency were transferred to the Department of 
Health, Education, and Welfare, headed by respondent
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Hobby. Petitioner’s duties required his presence in 
Washington from four to ten days each year, when called 
upon by the Surgeon General, to render advice concern
ing proposals to grant federal assistance to various medi
cal research institutions. This work was not of a con
fidential or sensitive character and did not entail access 
to classified material. Petitioner was compensated at a 
specified per diem rate for days actually worked. At 
the time of his removal, petitioner was employed under 
an appointment expiring on December 31, 1953.

On March 21, 1947, Executive Order 9835 was issued 
by the President.* It provided that the head of each 
department and agency in the Executive Branch of the 
Government “shall be personally responsible for an ef
fective program to assure that disloyal civilian officers or 
employees are not retained in employment in his depart
ment or agency.” Toward that end, the Order directed 
the establishment within each department or agency of 
one or more loyalty boards “for the purpose of hearing 
loyalty cases arising within such department or agency 
and making recommendations with respect to the removal 
of any officer or employee . , . on grounds relating to 
loyalty. . . .” The order also provided for the estab
lishment of a central Loyalty Review Board in the Civil 
Service Commission. The Board, in addition to various 
supervisory functions, was authorized “to review cases 
involving persons recommended for dismissal ... by the 
Loyalty Board of afiy department or agency , . . .” The 
standard for removal prescribed by the Order was whether, 
“on all the evidence, reasonable grounds exist for belief 
that the person involved is disloyal to the Government 
of the United States.” This standard was amended on 
April 28, 1951.- As amended, the standard to be applied 
was whether, “on all the evidence, there is a reasonable

1 12 Fed. Reg. 1935.
2 Executive Order 10241,16 Fed. Reg. 3690.
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doubt as to the loyalty of the person involved to the 
Government of the United States.”

In January 1949, Joseph E. McElvain, Chairman of the 
Board of Inquiry on Employee Loyalty of the Federal 
Security Agency, notified petitioner that derogatory in
formation relating to his loyalty had been received. 
Accompanying McElvain’s letter was a detailed inter
rogatory relating to petitioner’s associations and affilia
tions. Petitioner promptly completed the form and 
returned it. Shortly thereafter, McElvain advised peti
tioner that the Agency Board had determined that no 
reasonable grounds existed for belief that petitioner was 
disloyal.

In May 1951, following the amendment of the removal 
standard prescribed by Executive Order 9835, the Execu
tive Secretary of the Loyalty Review Board advised 
McElvain that petitioner’s case should be reopened and 
readjudicated pursuant to the amended standard. Three 
months later, the Acting Chairman of the Loyalty Review 
Board informed McElvain that a panel of the Loyalty 
Review Board had considered petitioner's case and had 
recommended that it be remanded to the Agency Board 
for a hearing. Acting on the Loyalty Review Board’s 
recommendation, McElvain sent petitioner a letter of 
charges. Sixteen charges were specified, relating to 
alleged membership in the Communist Party, sponsorship 
of certain petitions, affiliation with various organizations, 
and alleged association with Communists and Communist 
sympathizers. In his reply, made under oath, petitioner 
denied that he had ever been a member of the Communist a
Party and set forth information concerning the other 
charges.

On April 1 and 2, 1952, the Agency Board conducted a 
hearing on petitioner's case in New Haven, Connecticut. 
The sources of the information as to the facts bearing on 
the charges were not identified or made available to peti-
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tioner’s counsel for cross-examination. The identity of 
one or more of the informants furnishing such information, 
but not of all the informants, was known to the Board. 
The only evidence adduced at the hearing was presented 
by petitioner. He testified under oath that he had never 
been a member of the Communist Party and also testified 
concerning the other charges against him. He did not 
refuse to answer any question directed to him. Peti
tioner’s testimony was supported by the testimony of 
eighteen other witnesses and the affidavits and statements 
of some forty additional persons. On May 23, 1952, 
McElvain notified petitioner that the Agency Board had 
determined that, on all the evidence, there was no reason
able doubt as to petitioner’s loyalty.

Thereafter, on April 6, 1953, petitioner was advised by 
the Loyalty Review Board that it had determined to con
duct a “post-audit” of the Agency Board’s determination 
and, to this end, “hold a hearing and reach its own deci
sion.” 3 The hearing was held on May 12, 1953, in New 
Haven, before a panel of the Board consisting of respond
ents Hessey, Amen, and King. Once again, as at the 
previous hearing, the only evidence adduced was pre
sented by petitioner. In his own testimony, petitioner 
denied membership in the Communist Party, discussed 
his political beliefs and his motives for engaging in the 
activities and associations which were the subject of the 
charges, and answered all questions put to him by the 
Board. In support of petitioner’s testimony, five wit
nesses stated their long acquaintance with petitioner and 
their firm conviction of petitioner’s loyalty.4 In addition 
to this evidence, the record before the Board contained

3 Authority for such action was purportedly based on Regulation 14 
of t he regulations of the Loyalty Review Board. 17 Fed. Reg. 631.

4 Three of the live—a former President of Yale University, a former 
dean of the Yale Medical School, and a federal circuit judge—had 
given similar testimony at the previous hearing.
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information supplied by informants whose identity was 
not disclosed to petitioner. The identity of one or more, 
but not all, of these informants was known to the Board. 
The information given by such informants had not been 
given under oath. The record also contained the evi
dence adduced by petitioner at the previous hearing. On 
this record, the Board determined that “on all the evi
dence, there is a reasonable doubt as to Dr. Peters’ loyalty 
to the Government of the United States.”

By letter of May 22, 1953, the Chairman of the Board 
advised petitioner of the Board’s finding. The letter 
further stated that respondent Hobby had been notified 
of the decision and that petitioner had “been barred from 
the Federal service for a period of three years from May 
18, 1953, and any and all pending applications or existing 
eligibilities are cancelled.” The order of debarment was 
made by the Board on behalf of the Civil Service Commis
sion, composed of respondents Young, Moore, and Law
ton.5 After an unsuccessful attempt to obtain a rehear
ing, petitioner brought the instant suit, naming each of 
the respondents as a defendant.

5 Authority for the order of disbarment was purportedly ba>ed on 
Civil Service Rule V, §5.101 (a), 5 CFR (1954 Supp.) §5.101 (a).

II.
In his complaint, petitioner contends that the action 

taken against him was “in violation of Executive Order 
9835 and the Constitution of the United States . . . .” 
In support of his contention that the action violated the 
Executive Order, he makes the allegation, among others, 
that the Loyalty Review Board “exercised power beyond 
its power ‘to make advisory recommendations to the head 
of the agency’ as defined by Executive Order 9835, Part 
III, § 1 a . . . .” On the constitutional issue, petitioner 
complains chiefly of the denial of any opportunity to con
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front and cross-examine his secret accusers. He alleges 
that his removal and debarment deprived him “of liberty 
and property without due process of law in that they 
branded him as a person disloyal to his country, arbi
trarily, without basis in fact and without a fair procedure 
and hearing.” In addition, he alleges that “The imposi
tion of the penalty of ineligibility for government service 
constituted a violation of the prohibition against bills of 
attainder and ex post facto laws by punishing the plaintiff 
by declaring him ineligible to serve the Government with
out a judicial trial or a fair administrative hearing . . . .” 
Finally, petitioner alleges that his removal and debar
ment, solely on the basis of his political opinions, violated 
his right to freedom of speech.

In this Court, petitioner urges us to decide the case 
solely on the constitutional issue. This issue, if reached 
by the Court, would obviously present serious and far- 
reaching problems in reconciling fundamental constitu
tional guarantees with the procedures used to determine 
the loyalty of Government personnel. Compare Wieman 
v. Updegraff, 344 U. S. 182; United States v. Lovett, 328 
U. S. 303; Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U. S. 123. And note this Court’s division 
in Bailey v. Richardson, supra. We find, however, 
that the case can be decided, without reaching the 
constitutional issue.

From a very early date, this Court has declined to 
anticipate a question of constitutional law in advance 
of the necessity of deciding it. Charles River Bridge v. 
Barren Bridge, 11 Pet. 420, 553. See Alma Motor Co. v. 
Timken-Detroit Axle. Co., 329 U. S. 129, 136. Applying 
this rule to the instant case, we must at the outset deter
mine whether petitioner’s removal and debarment were 
effected in accord with Executive Order 9835. On con
sideration of this question, we conclude that the Loyalty 
Review Board's action was so patently in violation of the
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Executive Order—in fact, beyond the Board’s delegated 
jurisdiction under the Order—that the constitutionality 
of the Order itself does not come into issue.0

III.
The power of the Loyalty Review Board to adjudicate 

individual cases is set forth specifically in § 1 (a) of Part 
III of the Order:

“The Board shall have authority to review cases 
involving persons recommended for dismissal on 
grounds relating to loyalty by the loyalty board of 
any department or agency and to make advisory 
recommendations thereon to the head of the employ
ing department or agency. Such cases may be re
ferred to the Board either by the employing depart
ment or agency, or by the officer or employee 
concerned.”

Similarly, § 3 of Part III, which prescribes the proce
dures to be followed in loyalty cases under the Order, 
provides:

“A recommendation of removal by a loyalty board 
shall be subject to appeal by the officer or employee 
affected, prior to his removal, to the head of the em
ploying department or agency . . . and the decision 
of the department or agency concerned shall be sub
ject to appeal to the Civil Service Commission’s 
Loyalty Review Board, hereinafter provided for, for 
an advisory recommendation.”

The authority thus conferred on the Loyalty Review 
Board was limited to “cases involving persons recom
mended for dismissal on grounds relating to loyalty by the 
loyalty board of any department or agency . . . .” And,

“The question of the Hoard's jurisdiction was, on request, of the 
Court, argued and briefed. Compare Alina Motor Cuutjiany V. 
Tiniken-Dctrolt Axle Company, 329 U. S. 129, 132.
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even as to these cases, the Loyalty Review Board was 
denied any power to undertake review on its own motion; 
only the employee recommended for dismissal, or his de
partment or agency, could refer such a case to the Loyalty 
Review Board.

In petitioner’s case, the Board failed to respect either 
of these limitations. Petitioner had been twice cleared 
by the Agency Board and hence did not fall in the cate
gory of ‘‘persons recommended for dismissal on grounds 
relating to loyalty by the loyalty board of any depart
ment or agency.” Moreover, petitioner’s case was never 
referred to the Loyalty Review Board by petitioner or 
the Agency. Instead, the Loyalty Review Board, acting 
solely on its own motion, undertook to “hold a hearing 
and reach its own decision.” On both grounds, the 
Board’s action was plainly beyond its jurisdiction unless 
such action was authorized by some other provision in the 
Order.

Section 1 of Part III also_provides:
“b. The Board shall make rules and regulations, not 

inconsistent with the provisions of this order, deemed 
necessary to implement statutes and Executive orders 
relating to employee loyalty.

“c. The Loyalty Review Board shall also:
“(1) Advise all departments and agencies on all 

problems relating to employee loyalty.
“(2) Disseminate information pertinent to em

ployee loyalty programs.
“(3) Coordinate the employee loyalty policies and 

procedures of the several departments and agencies.
“(4) Make reports and submit recommendations 

to the Civil Service Commission for transmission to 
the President from time to time as may be nec
essary to the maintenance of the employee loyalty 
program.”
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Acting under subsection (b). the Board promulgated de
tailed regulations, effective December 14, 1947, elaborat
ing its powers under the Order.7 The regulations dis
tinguished between two types of proceedings in individual 
cases. The first dealt with appeals from adverse deci
sions.8 9 The second, described in Regulation 14, claimed 
for the Board a very different function.” As amended on 
January 22, 1952, Regulation 14 provided:10

7 13 Fed, Keg. 253 et scq.
8 Id., at 255, 5 CFR § 210.9.
9 13 Fed. Reg. 255.
10 17 Fed. Reg. 631. Regulation 14 had previously been amended 

on December 17, 1948. 13 Fed. Reg. 9366, 5 CFR, §210.14.

‘'Post-audit and review of files, (a) The Board, 
or an executive committee of the Board, shall, as 
deemed necessary from time to time, cause post-audits 
to be made of the files on loyalty cases decided by the 
employing department or agency, or by a regional 
loyalty board.

“(b) The Board or an executive committee of the 
Board, or a duh' constituted panel of the Board, shall 
have the right, in its discretion to call up for review 
any case decided by any department or agency loy
alty board or regional loyalty department or agency, 
even though no appeal has been taken. Any such 
review shall be made by a panel of the Board, and 
the panel, whether or not a hearing has been held 
in the case, may affirm the procedural method fol
lowed and the action taken, or remand the case with 
appropriate instructions to the agency or regional 
loyalty board concerned for hearing or for such 
further action or procedure as the panel may 
determine.

“(c) If a panel reviews a record on post-audit and 
reaches the conclusion that the determination made 
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below does not fully recognize that it is of ‘vital 
importance’ as set forth in Executive Order 98351 
‘that persons employed in the Federal service be 
of complete and unswerving loyalty to the United 
States,’ then the panel may call up the case for a 
hearing, and after such hearing may affirm or reverse 
the original determination or decision. Neverthe
less, it must, always be remembered that while it is 
important that maximum protection be afforded the 
United States against infiltration of disloyal persons 
into the ranks of its employees, equal protection must 
be afforded loyal employees from unfounded accusa
tions of disloyalty.”

In undertaking to “hold a hearing and reach its own deci
sion” in petitioner's case, the Board relied on Regulation 
14 as the source of its authority.

This regulation, however, is valid only if it is “not in
consistent with the provisions of this Order.'’ The 
Board’s “post-audit” function, when used to survey the 
operation of the. loyalty program and to insure a uni
formity of procedures in the various loyalty boards, might 
well be justified under the Board’s powers to “Advise all 
departments and agencies on all problems relating to em
ployee loyalty” and “Coordinate the employee loyalty 
policies and procedures of the several departments and 
agencies.” But the regulation did not restrict the “post- 
audit” function to advice and coordination. Rather, it 
purported to allow the Board “to call up for review any 
case . . . even though no appeal has been taken” ami 
to hold a new hearing and “after such hearing [to] affirm 
or reverse the original determination or decision.'’ The 
Board thus sought to do by regulation precisely what it 
was not permitted to do under the Order. Although the 
Order limited the Board's jurisdiction to appeals from 
adverse rulings, the regulation asserted authority over 
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appeals from favorable rulings as well; and although the 
Order limited the Board’s jurisdiction to appeals referred 
to the Board by the employee or his department or agency, 
the regulation asserted authority in the Board to adjudi
cate individual cases on its own motion. To this extent 
the regulation must fall. See, c. g., Addison v. Holly Hill 
Fruit Products, 322 U. S. 607, 616-618, and Federal Coin- 
inunication Commission v. American Broadcasting Co., 
347 U. S. 2S4,296-297.

Our interpretation of the language of the Order is con
firmed by The Report of the President's Tc m porary Com
mission on Employee Loyalty, released by the President 
on March 22,1947, simultaneously with the Order. Four 
months before, the Commission had been established “to 
inquire into the standards, procedures, and the organi
zational provisions for (a) the investigation of persons 
who are now employed by the United States Government 
or are applicants for such employment, and (b) the re
moval or disqualification from employment of any disloyal 
or subversive person.” 11 In conducting its investigation, 
the Commission sought suggestions from 50 selected Gov
ernment agencies. The replies revealed general agree
ment “that the employing agency be responsible for the 
removal of its own employees.” ;2 But a substantial 
number of the replies indicated: 13

11 Executive Order 11 Fed. Retr. 13SG3. Hie Commission 
was composed of otlicials of the (Jivil service Commission and the 
Departments of Justice, State, Treasury, War, and Navy.

The Report of the President's Temporary Commie-ion on 
Employee Loyalty (1947) 14.

«Id., at 15.

“(1) that there should be established an independent 
over-all centralized authority acting solely for and 
on behalf of the President in the matter of the re
moval of disloyal employees; or (2) that the original
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hearing in loyalty cases should be within the employ
ing agency, subject to a right of appeal to a central
ized agency established with a power to review de 
novo; or (3) that the over-all agency be established 
with advisory powers only.’’

Of these three proposals, the first was flatly rejected l>y 
the Commission, which instead urged the establishment 
of a centralized agency combining elements of the second 
and third. The Commission thought it “imperative that 
the head of each department or agency be solely responsi
ble for his own loyalty program.” 14 On the other hand, 
“so that the loyalty procedures operative in each of the 
departments and agencies may be properly coordi
nated . . . the Commission recognized “that a central 
review board should be created with definite advisory 
responsibilities in connection with the loyalty pro
gram.” 15 These “advisory responsibilities” were envis
aged as “similar to those of a clearing house.” 10 But, in 
addition, the Board was to be authorized to review deci
sions adverse to employees, when referred to the board by 
the employee or the employing agency.17 Nowhere in 
the report was it even remotely suggested that the board 
was to have general jurisdiction to adjudicate individual 
cases; on the contrary, as already noted, the Commission 
expressly disapproved such a proposal. The Commis
sion’s recommendations, with only slight changes in 
language, were adopted in the. provisions of the Order 
designating the functions of the Loyalty Review Board.”*'

While loyalty proceedings may not involve the imposi
tion of criminal sanctions, the limitation on the Board’s 
review’ power to adverse determinations was in keeping 11

11 Id., at 26.
15 id., at 27.
16 id., at 26.
17 Id., at 35—3(>.

See Bontecou, The Federal Loyalty-Security Program (l’J53), ‘29.
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with the deeply rooted principle of criminal law that a 
verdict of guilty is appealable while a verdict of acquittal 
is not.19 This safeguard was one of the few, and perhaps 
one of the most important, afforded an accused employee 
under the Order. Its effect was to leave the initial deter
mination of his loyalty to his co-workers in the depart
ment—to his peers, as it were—who knew most about 
his character and his actions and his duties. He was 
thus assured that his fate would not be decided by polit
ical appointees who perhaps might be more vulnerable 
to the pressures of heated public opinion. To sanction 
the abrogation of this safeguard through Regulation 14, 
in the face of the Order’s language and the Commission’s 
report, would be to sanction administrative lawlessness. 
Agencies, whether created by statute or Executive Order, 
must of course be free to give reasonable scope to the 
terms conferring their authority. But they are not free 
to ignore plain limitations on that authority. Compare 
United States v. Wickersham, 201 U. S. 390, 398.

19 See the Commission’s report, supra, note 11, at. 30:
‘‘The standards must be specific enough to assure that innocent em
ployees will not fall within the purview of the disloyalty criteria. 
Every mature consideration was invoked by the Commission to afford 
maximum protection to the government from disloyal employees 
while safeguarding the individual employee with a maximum protec
tion from ill-advised accusations of disloyalty.”

It is urged, however, that the President’s failure to 
express his disapproval of Regulation 14 must be deemed 
to constitute acquiescence in it. From this, it is con
tended that the President thus impliedly expanded the 
Loyalty Review Board’s powers under the Order. We 
cannot indulge in such fanciful speculation. Nothing 
short of explicit Presidential action could justify a con
clusion that the limitations on the Board’s powers had 
been eliminated. No such action by the President has 
been brought to our attention. There is, in fact, no evi-
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dence that the President even knew of the Board’s prac
tice prior to April 27, 1953, three weeks after the Board 
had notified petitioner of its intention to “hold a hearing 
and reach its own decision.’’ And knowledge of the 
practice can hardly be imputed to him in view of the 
relatively small number of cases—only 20—in which V V
the Board reversed favorable determinations over its 6- 
year life.20 On April 27. 1953. the President issued Exec
utive Order 10450. revoking Executive Order 9835 and 
establishing a new loyalty program.21 Executive Order 
10450 by its own terms did not take effect until 30 days 
later on May 27. 1953. Although petitioner’s ease was 
heard and determined by t he Loyalty Review Board dur
ing this 30-day period and lienee was not subject to Exec
utive Order 10450. the Government contends that § 11 
evidences knowledge and approval of Regulation 14.22

20 As of June 30, 1953, the Board had undertaken in only 5s caM - 
to “hold a hearing and reach its own decision” despite a favorable 
determination below. Annual RyppftS of the Civil Service Coniine- 
sion: 1948 (p. is), 1949 (p. 37), 1950 (pp. 33-34), 1951 (p. 39), 
1952 (p. 56), 1953 (p.
of the favorable determination. 1953 Report, p. 31, n. 1. Of tlioe 
20 cases, 12—including petitioner's—aro-e in the fecal year imme
diately preceding June 30, 1953. hl., at 31. In the remaining 38 
cases—those in which the Board did not rever.'e the favorable deter
mination—either the Board atiirmed the favorable determination or 
the employee re>igned prior ro the scheduled hearing. Thus in the 
1953 fiscal year, of the 22 hearings scheduled, S resulted in alhrm- 
ance and 2 were cancelled became of resignation. Ibbl.

21 18 Fed. Reg. 2489.
22 Stiction 11 provides in pefyinent; part:
“On and after the effective date of this Order the Loyalty Review 

Board established by Executiv<‘ Order Xo. 9835 of March 21, 1947, 
shall not accept agency findings for rev iew, upon appeal or otherwi'e. 
Appeals pending before the Loyalty Review Board on >uch date >hall 
be heard to final d( termination in accordance with the provisions oi 
the1 said Executive ()rder Xo. 9S35, as amended. Agency determina
tions favorable to thf‘ ollicer or employee concerned pending before
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Section 11, however, did no more than recognize that cases 
under Regulation 14 might be pending on the. effective 
date and authorize their determination thereafter. And 
even as to these cases §11 did not authorize the Board to 
recommend dismissal; at most the Board could remand 
the cases to the departments or agencies for reconsidera
tion. With respect to cases determined prior to the 
effective date—such as petitioner’s—§ 11 surely affords no 
basis for divining a Presidential intention to authorize 
the Board to disregard its previously defined jurisdic
tional boundaries. Particularly is this so where, as here, 
substantial rights affecting the lives and property of 
citizens are at stake. This Court has recognized that “a 
badge of infamy’’ attaches to a. public employee found 
disloyal. JITo/mn v. Updegraff, 344 U. S. 1S3, 191. The 
power asserted by the Board to impose such a badge on 
petitioner cannot, lie supported on so tenuous a theory as 
that pressed upon us.

Nor was the adjudication of petitioner’s case, on its 
own motion and despite a favorable determination by the 
Agency Board, the only unwarranted assumption of power 
by the Loyalty Review Board. In cancelling petitioner’s 
eligibility from “the Federal service” for a period of three 
years, the Board purported to act under Civil Service Rule 
V, § 5.101 (a), which bars an employee from "the compet
itive service within three years after a final determination. 
that he is disqualified for Federal employment because of 
a reasonable doubt as to his loyalty. . . .” ■' The Board's 
order of debarment, however, was not limited to “the 
competitive service” but extended to all federal employ- * 

the Loyalty Review Board on meh date >hall be acted upon by .-uch 
Board, and whenever the Board is not in agreement with ruch favor
able determination the ca-c shall he remanded to the department or 
agency concerned for determination in accordance with the standards 
and procedures established pursuant, to this order."

-;! Italics added. 5 C1R (1954 Supp.) §5.101 (a).
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nient?* Arid although such a “final determination” could 
be made only by the employing agency, the Board did 
not wait for respondent Hobby to act on its recommen
dation. Petitioner’s debarment was made effective on 
May 18,1953, four days before the Chairman of the Board 
wrote petitioner of the Board’s determination and nearly 
four weeks before the Department took action to remove 
petitioner from his position. The Board’s haste can be 
understood only in terms of its announced intention to 
deprive agencies of all discretion to determine whether 
the Board’s recommendations should be accepted.24 25

24 Approximately’ 15% of all federal employees are excepted from 
“the, competitive! service.” 1954 Annual Report, United States Civil 
Service Commission, p. 10. Petitioner himself was not employed in 
“the competitive service.” His position was classified in “Schedule 
A,” an exempt category. 5 CFR §6.101 (n.); 5 CFR §6.1 (d).

25 Ou December 17, 194S, the Board issued the following directive, 
entitled “Legal effect of advisory recommendations,” to the depart
ments and agencies covered by the Order:
“The President expects that loyalty policies, procedures, and stand
ards will be uniformly applied in the adjudication of loyalty cases by 
the several agencies, and the responsibility for coordinating the pro
gram and assuring uniformity has been placed in the Loyalty Review 
Board. The recommendations of the Civil Service Commi.-Mon in 
cases of employees covered by section 14 of the Veterans’ Preference 
Act of 1944 are mandatory, and the loyalty of persons not covered by 
section 14 should be judged by the same standards. Therefore, if 
uniformity is to be attained it is necessary that the head of an agency 
follow the recommendation of the Loyalty llcview Board in all cases.” 
(Italics added.)
13 Fed. Reg. 9372, 5 CFR §220.4 (b). See Bontecou, The Federal 
Loyalty-Security Program (1953), 54-55. Compare Kutcher v. 
Gray, 199 F. 2d 7S3 (C. A. D C.).

IV.
There only remains for consideration the question of 

relief. Initially petitioner is entitled to a declaratory 
judgment that his removal and debarment were invalid.
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Reversed.

He is further entitled to an order directing the respondent 
members of the Civil Service Commission to expunge 
from its records the Loyalty Review Board’s finding that 
there is a reasonable doubt as to petitioner’s loyalty and 
to expunge from its records any ruling that petitioner is 
barred from federal employment by reason of that finding. 
His prayer for reinstatement, however, cannot be granted, 
since it appears that the term of petitioner’s appointment 
would have expired on December 31, 1953, wholly apart 
from his removal on loyalty grounds.

The judgment below is reversed and the cause is re
manded to the District Court for entry of a decree in 
conformity with this opinion.
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This action was instituted by petitioner in the District 
Court for the District of Columbia. The principal relief 
sought is a declaration that petitioner’s removal and de
barment from federal employment were invalid. Prior 
to trial, the District Court granted the respondent’s mo
tion for judgment on the pleadings. The judgment was 
affirmed, one judge dissenting, by the Court of Appeals 
for the District of Columbia Circuit, relying on its deci
sion in Bailey v. liichwdsom 1S2 F. 2d 46, sustained here 
by an equally divided ¥010^341 U. S. 918. We granted 
certiorari, 348 U- because the case appeared to
present the same constitutional question left unresolved 
by this Court’s action in Bailey v. Richardson, supra.

The basic facts are undisputed. Petitioner is a pro
fessor of medicine, specializing in the study of metabo
lism, at Yale University. For several years prior to 1953, 
because of his eminence in the field of medical science, 
he was employed as a Special Consultant in the United 
States Public Health Service of the Federal Security 
Agency. On April 10, 1953, the functions of the Federal 
Security Agency were transferred to the Department of 
Health, Education, and Welfare, headed by respondent
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Hobby. Petitioner’s duties required his presence in 
Washington from four to ten days each year, when called 
upon by the Surgeon General, to render advice concern
ing proposals to grant federal assistance to various medi
cal research institutions. This work was not of a con
fidential or sensitive character and did not entail access 
t<rclassified' material. Petitioner was compensated at a 
specified per diem rate for days actually worked. At 
the time of his removal, petitioner was employed under 
an appointment expiring on December 31, 1953.

On March 21, 1947, Executive Order 9835 was issued 
by the President.1 It provided that the head of each 
department and agency in the Executive Branch of the 
Government ‘‘shall be personally responsible for an ef
fective program to assure that disloyal civilian officers or 
employees are not retained in employment in his, depart
ment or agency.” Toward that end, the Order directed 
the- establishment within each department or agency of 
one or more loyalty boards “for the purpose of hearing 
loyalty cases arising within such department or agency

1 12 Fed. Keg. 1035,
2 Executive Order 10241, 16 Fed. Keg. 3690.

The order also provided for the estab
lishment of a central Loyalty Review Board in the Civil 
Service Commission. The Board, in addition to various 
supervisory functions, was authorized “to review cases 
involving persons recommended for dismissal . . . by the 
Loyalty Board of any department or agency ....’’ The 
standard for removal prescribed by the Order was whether, 
“on all the evidence, reasonable grounds exist for belief 
that the person involved is disloyal to the Government 
of the United States.’’ This standard was amended on 
April 28, 1951.2 As amended, the standard to be applied 
was whether, “on all the evidence, there is a reasonable
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doubt as to the loyalty of the person involved to the 
Government of the United States.”

In January 1949, Joseph E. McElvain, Chairman of the 
Board of Inquiry on Employee Loyalty of the Federal 
Security Agency, notified petitioner that derogatory in
formation relating to his loyalty had been received. 
Accompanying McElvain's letter was a detailed inter
rogatory relating to petitioner’s associations and affilia
tions. Petitioner promptly completed the form and 
returned it. Shortly thereafter. McElvain advised peti
tioner that the Agency Board had determined that no 
reasonable grounds existed for belief that petitioner was 
disloyal.

In May 1951, following the amendment of the removal 
standard prescribed by Executive Order 9S35, the Execu
tive Secretary of the Loyalty Review Board advised 
McElvain that petitioner's case should be reopened and 
readjudicated pursuant to the amended standard. Three 
months later, the Acting Chairman of the Loyalty Review 
Board informed McElvain that a panel of the Loyalty 
Review Board had considered petitioner's case and had 
recommended that it be remanded to the Agency Board 
for a hearing. Acting on the Loyalty Review Board’s 
recommendation, McElvain sent petitioner a letter of 
charges. Sixteen charges were specified, relating to 
alleged membership in the Communist Party, sponsorship 
of certain petitions, affiliation with various organizations, 
and alleged association with Communists and Communist 
sympathizers. In his reply, made under oath, petitioner 
denied that he had ever been a member of the Communist 
Party and set forth information concerning the other 
charges.

On April 1 and 2,1952. the Agency Bottrd conducted a 
hearing on petitioner's case in New Haven, Connecticut. 
The sources of the information as to the facts bearing on 
the charges were not identified or made available to peti

4
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tioner’s counsel for cross-examination. The identity of 
one or more of the informants furnishing such information, 
but not of all the informants, was known to the Board. 
The only evidence adduced at the hearing was presented 
by petitioner. He testified under oath that he had never 
been a member of the Communist Party and also testified 
concerning the other charges against him. He did not 
refuse to answer any question directed to him. Peti
tioner’s testimony was supported by the testimony of 
eighteen other witnesses and the affidavits and statements 
of some forty additional persons. On May 23, 1952, 
McElvain notified petitioner that the Agency Board had 
determined that, on all the evidence, there was no rcason- 
able doubt as to petitioner’s loyalty.

Thereafter, on April 6, 1953, petitioner was advised by 
the Loyalty Review BoanKhat it had determined to con- 
d uc t a “post-audit'* of the Agency Board’s de ter m i n at i on 
and, to this end, “hold a hearing and reach its own deci
sion.’’ 3 4 The hearing was held on May 12, 1953, in New' 
Haven, before a panel of the Board consisting of respond
ents Hessey, Amen, and King. Once again, as at the 
previous hearing, the only evidence adduced was pre
sented by petitioner. In his own testimony, petitioner 
denied membership in the Communist Party, discussed 
his political beliefs and his motives for engaging in the 
activities and associations which were the subject of the 
charges, and answered all questions put to him by the 
Board. In support of petitioner's testimony, five wit
nesses stated their long acquaintance with petitioner and 
their firm conviction of petitioner’s loyalty Tn addition 
to this evidence, the record before thj>Board contained

3 Authority for siudrjwtirnT'WtS^irportc based on Regulation 14 
of the jxguhmCnS'ofthe Loyalty Review Board. 17 Fed. Reg. 631.

4 Three of the five—a former President of Yale University, a former 
dean of the Yale Medical School, and a federal circuit judge—had 
given similar testimony at the previous hearing.
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information supplied by informants whose identity was 
not disclosed to petitioner. The identity of one or more, 
but not all, of these informants was known to the Board. 
The information given by such informants hadnx^teen 
given under oath. The record also contained the evi- 
dence adduced by petitioner at the previous hearing. On 
this record, the Board determined that “on all the evi
dence, there is a reasonable doubt as to Dr. Peters’ loyalty 
to the Government of the United States.’’

By letter of May 22, 1953, the Chairman of the Board 
advised petitioner of the Board’s finding. The letter 
further stated that respondent Hobby had been notified 
of the decision and that petitioner had “been barred from 
the Federal service for a period of three years from May 
18, 1953, and any and all pending applications or existing 

'ThgTEdities are cancelled.” The order of debarment was 
made by the Board on behalf of the Civil Service Commis
sion, composed of respondents Young, Moore, and Law- 
ton.5 After an unsuccessful attempt to obtain a rehear
ing, petitioner brought the instant suit, naming each of 
the respondents as a defendant.

IL

In his complaint, petitioner contends that the action 
taken against him was “in violation of Executive Order 
9835 and the Constitution of the United States . . . .” 
Tn support of his contention that the action violated the 
Executive Order, he makes the allegation, among others, 
that the Loyalty Review Board “exercised power beyond 
its power ‘to make advisory recommendations to the head 
of the agency’ as defined by Executive Order 9835, Part 
III, § 1 a ... .” On the constitutional issue, petitioner 
complains chiefly of the denial of any opportunity to con-

5 Authority for the order of disbarment was purportedly based on
Civil Service Rule V, §5.101 (a), 5 CFR (1951 Supp.) §5.101 (a).
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front and cross-examine his secret accusers. He alleges 
that his removal and debarment deprived him “of liberty 
and property without due process of law in that they 
branded him as a person disloyal to his country, arbi
trarily, without basis in fact and without a fair procedure 
and hearing.” Tn addition, he alleges that “The imposi
tion of the penalty of ineligibility for government service 
constituted a violation of the prohibition against bills of 
attainder and ex post facto laws by punishing the plaintiff 
by declaring him ineligible to serve the Government with
out a judicial trial or a fair administrative hearing . . . .” 
Finally, petitioner alleges that his removal and debar
ment, solely on the basis of his political opinions, violated 
his right to freedom of speech.

In this Quart, petitioner urges us to decide the case 
solely on the constitutional issue. This issue, if reached 
by the Court, would obviously present serious and far- 
reaching problems in reconciling fundamental constitu
tional guarantees with the procedures used to determine 
the loyalty of Governmcmt personnel. Compare 
v. Updegraff, 344 U. S.
U. S. 303; Joint Aidt-UrpSiMdr^efugee Co^ v. 
McGrath, 341l>^r-il3; And note this Court’s division 
in Mbpra We find, however,
that the case can be decitied without reaching the 
constitutional issue.

From a very early date, this Court has declined to 
anticipate a question of constitutional law in advance 
of the necessity of deciding it. Ghark .
Warren H ridge. 11 Pet. 4‘dH-nny" See Alina Motor Co. v.

Aj q dying 
this rule to the instant case, we must at the outset deter
mine whether petitioner's removal ami debarment were 
effected in accord with Executive Order 0s3o. (In con
sideration of this question, we conclude that the Loyalty 
Review Board’s action was so patently in violation of the
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Executive Order—in fact, beyond the Board’s delegated 
jurisdiction under the Order—that the constitutionality 
of the Order itself docs not come into issue.1'’

0 The question of the Board's’jurisdiction was, on request of the 
Court, argued and briefed. .Compare Alma Motor Company v. 
Timken-Detroit Axle Company, 329 U. S. 129, 132.

III.
The power of the Loyalty Review Board to adjudicate 

individual cases is set forth specifically in § 1 (a) of Part 
III of the Order:

“The Board shall have authority to review cases 
involving persons recommended for dismissal on 
grounds relating to loyalty by the loyalty board of 
any department or agency and to make advisory 
recommendations thereon to the head of the employ
ing department or agency. Such cases may be re
ferred to the Board either by the employing depart
ment or agency, or by the officer or employee 
concerned.” < ••

Similarly, §3 of Part III, which prescribes the proce
dures to be followed in loyalty cases under the Order, 
provides:

“A recommendation of removal by a loyalty board 
shall be subject to appeal by the officer or employee 
affected, prior to his removal, to the head of the em
ploying department or agency . . .. and the decision 
of the department or agency concerned shall be sub
ject to appeal to the Civil Service Commission's 
Loyalty Review Board, hereinafter provided for, for 
an advisory recommendation.’’

The authority thus conferred on the Loyalty Review 
Board was limited to “cases involving persons recom
mended for dismissal on grounds relating to loyalty by the 
loyalty board of aiiy department or agency . . . .” And,
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even as to these cases, the Loyalty Review Board was 
denied any power to undertake review on its own motior1; 
only the employee recoin me in led for dismissal, or his de
partment or ageiTcy, could refer such a case to the Loyalty 
Review Board.

In petitioner’s case, the Board failed to respect either 
of these limitations. Petitioner had been twice cleared 
by the Agency Board and hence did not fall in the cate
gory of “persons recommended for dismissal on grounds 
relating to loyalty by the loyalty board of any depart
ment or agency.’’ Moreover, petitioner’s case was never 
referred to the Loyalty Review Board by petitioner or 
the Agency. Instead, the Loyalty Review Board, acting 
solely on its own motion, undertook to “hold a hearing 
and reach its own decision.” On both grounds, the 
Board’s action was plainly beyond its jurisdiction unless 
such action was authorized by some other provision in the 
Order.

Section 1 of Part III also provides:
“b. The Board shall make rules and regulations, not 

inconsistent with the provisions of this ordergiluiiwrd 
necessary tn hnu^ment atatutw pud owlers
relating to emplnynn InyjJty

S “c.—The Loyalty Ro view*-'Board shall also:
“(1) Advise all departments and agencies on all 

problems relating to employee loyalty.
“(2) Disseminate information pertinent to em

ployee loyalty programs.
“(3) Coordinate the employee loyalty policies and 

procedures of the several departments and-agencies.
“(4) Make reports

to the-Civil Service (iommiLuion for trungmisgitmrto

essary to the maHrtenanee-ofthe employee loyalty 
program.**



Acting under subsection (b), the Board promulgated de
tailed regulations, effective December 14, 1947, elaborat
ing its powers under the Order.7 The regulations dis
tinguished between two types of proceedings in individual 
cases. Tho dealt. with appenk from adverse dmi- 
sions-—Thn coeond, described T?^nlMinn 14, planned 
for the Board a vary function-0 As amendod_pn

or Xy a regional

J have the rig

a panel o\the Board, and

employing department or agencj 
loyalty board.

“(b) The Boardan executiveXommittee of the 

 

Board, or a duly constXpted pamj/of tlie Board, shall

deemed

“l^osl-audit and review of files. (a) The Bo
executive committee of the Board, shafor ar

as been held
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as
pessary from time to time, cause pQ^-audits 

to be made\f the files on loyalty cases depifled by tht

ht, in its disbrctioiyio call up for review 
any case decided by any dbodrtment or agency loy- 

^^T^alty board or regional loya^yHepartment or agency, 
as beeiKtaken. Any sucheven though no appeal 

review shall be made
not a hearing

in the case, may j^irm the proceduralXpethod fol

 

lowed and the a/fion taken, or remand th^ase with 
appropriate instructions to the agency or \*gional 

 

loyalty bqtffd concerned for hearing or fo\such 
further ction or procedure as the panel \nay 
determine.

oneluoion that the, determination math

7 13 Fed. Reg. 253 et seq.
8 Id., at 255,5 CFR § 210.9.
• 13 Fed. Reg. 255.
10 17 Fed. Keg. 631. Regulation 14 had previously been amended 

on December 17, 1948. 13 F(
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below docs not 'fully recognise, that it io of ‘vipil 
importance’ as set forth in Executive Ordew/0^35 
‘that persons -employed in the Federal service be 
of complete and unswerving loyalty UXuic United 
States,’ then the panel may callupihe case for a 
hearing, and after such hearin^rfiay affirm or reverse 
the original determinatiop/or decision. Neverthe
less, it must always ha^femembered that while it is 
important that maximum protection be afforded the 
United Statc^zdgainst infiltration of disloyal persons 
into thejatfks of its employees, equal protection must 
be afforded loyal employees from unfounded accusa- 
+ __ n

Tn undertaking tn “hold a hearing and nw^h itj own d» 
sion” in petitioner’s case, the Board relied on Regulation 
14 as the source of its authority. J

This regulation, however, is valid only if it isJXot in
consistent with the provisions of this Oi>k5r.” The 
Board’s “post-audit” function, when used/Co survey the 
operation of the loyalty program and/fo insure a uni
formity of procedures in the various^yalty boards, might 
well be justified under the Board's powers to “Advise all 
departments and agencies orn^ifl problems relating to em
ployee loyalty” and “Cpmlinate the employee loyalty 
policies and procedure's of the several departments and 
agencies.” But th^ regulation did not restrict the “post
audit” functim/to advice and coordination. Rather, it 
purported fi/allow the Board “to call up for review any 
case . .y4ven though no appeal has been taken” ami 
to hoid'a new hearing and “after such hearing [to] affirm 
oi>TPverye the original fircif. i«»v ” The
Board thus sought to do by regulation precisely what it 
was not permitted to do under the Order. Although the 
Order limited the Board’s jurisdiction to appeals from 
adverse rulings, the regulation asserted authority over
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appeals from favorable rulings as well; and although the 
Order limited the Board’s jurisdiction to appeals referred 
to the Board by the employee or his department or agency, 
the regulation asserted authority in the Board to adjudi
cate individual cases on its own motion. To this extent 
the regulation must fall. See, c. g., Addison v. Holly Hill 
Fruit Products, 322 IT. S. 607, 616-618, and Federal Com
munication. Commission v. American Broadcasting Co., 
347 U. S. 284,296-297.

Our interpretation of the language of the Order is con
firmed by The Report of the President's Temporary Com
mission on Employee Loyalty, released by the President 
on March 22, 1947, simultaneously with the Order. Four 
months before, the Commission had been established “to 
inquire into the standards, procedures, and the organi
zational provisions for (a) the investigation of persons 
who are now employed by the United States Government 
or are applicants for such employment, and (b) the re
moval or disqualification from employment of any disloyal 
or subversive person.” “ In conducting its investigation, 
the Commission sought suggestions from 50 selected Gov
ernment agencies. The replies revealed general agree
ment “that the employing agency be responsible for the 
removal of its own employees.”11 12 But a substantial 
number of the replies indicated: 13

11 Executive Order 980(5, 11 Fed. Ite". 138(53. The Commission 
was com^toscd of officials of the Civil Service Commission and the 
Departments of Justice, State, Treasury, War, and Navy.

12 The Report of the President’s Temporary Commission on 
Employee Loyalty (1947) 14.

13 hl., at 15.

“(1) that there should be established an independent 
over-all centralized authority acting solely for and 
on behalf of the President in the matter of the re
moval of disloyal employees; or (2) that the original
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hearing in loyalty cases should lie within the employ
ing agency, subject to a right of appeal to a central
ized agency established with a power to review de 
novo; or (3) that the over-all agency be established 
with advisory powers only.”

Of these three proposals, the first was flatly rejected by 
the Commission, which instead urged the establishment 
of a centralized agency combining elements of the second 
and third. The Commission thought it “imperative that 
the head of each department or agency be solely responsi
ble for his own loyalty prograin.” “ On the other hand, 
“so that the loyalty procedures operative in each of the 
departments and agencies may be properly coordi
nated . . . the Commission recognized “that a central 
review board should be created with definite advisory 
responsibilities in connection with the loyalty pro
gram.”14 15 * These “advisory responsibilities'’ were envis
aged as “similar to those of a clearing house.” But, in 
addition, the Board was to be authorized to reviewdeci
sions adverse to employees, when referred to the board by 
the employee or the employing agency.17 Nowhere in 
the report was it even remotely suggested that the board 
was to have general jurisdiction to adjudicate individual 
cases; on the contrary, as already noted, the Commission 
expressly disapproved such a proposal. The Commis
sion’s recommendations, with only slight changes in 
language, were adopted in the provisions of the Order 
designating the functions of the Loyalty Review Board.,s

14 Id., at. 20.
15 Id., at 27.
10 Id., at 26.
17 Id., at 35-36.
’“See Bontecou, The Federal Loyalty-Security Program (1953), 29.

While loyalty proceedings may not involve the imposi
tion ofcriminal sanctions, the limitation on the Board’s 
review power to adverse determinations was in keeping
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with the deeply rooted principle of criminal law that a 
verdict of guilty is appealable while a verdict of acquittal 
is not.’8 This safeguard was one of the few, and perhaps 
one of the most important, afforded an accused employee 
under the Order. Its effect was to leave the initial deter
mination of his loyalty to his co-workers in the depart
ment—to his peers, as it were—who knew most about 
his character and his actions and his duties. He was 
thus assured that his fate would not be decided by polit
ical appointees who perhaps might be more vulnerable 
to the pressures of heated public opinion. To sanction 
the abrogation of this safeguard through Regulation 14, 
in the face of the Order’s language and the Commission’s 
report, would be to sanction administrative lawlessness. 
Agencies, whether created by statute or Executive Order, 
must of course be free to give reasonable scope to the 
terms conferring their authority. But they are not free 
to ignore plain limitations on that authority. Compare 
United States v. W ickcrsham, 201 U. S. 390, 39S.

It is urged, however, that the President’s failure to 
express his disapproval of Regulation 14 must be deemed 
to constitute acquiescence in it. From this, it is con
tended that the President thus impliedly expanded the 
Loyalty Review Board’s powers under the Order. We 
cannot indulge in such fanciful speculation. Nothing 
short of explicit Presidential action could justify a con
clusion that the limitations on the Board’s powers had 
been eliminated. No such action by the President has 
been brought to our attention. There is, in fact, no evi-

10 See the Commission’s report, supra, note 11, at 30:
“The standards must be specific enough to assure that innocent em
ployees will not fall within the purview of the disloyalty criteria. 
Every mature consideration was invoked by the Commission to afford 
maximum protection to the government from disloyal employees 
while safeguarding the individual employee with a maximum protec
tion from ill-advised accusations of disloyalty.”
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dence that the President even knew of the Board’s prac
tice prior to April 27, 1953, three weeks after the Board 
had notified petitioner of its intention to “hold a hearing 
and reach its own decision.” And knowledge of the 
practice can hardly be imputed to him in view of the 
relatively small number of cases—only 20—in which 
the Board reversed favorable determinations over its 6- 
year life.20 On April 27, 1953, the President issued Exec
utive Order 10450, revoking Executive Order 9835 and 
establishing a new loyalty program.21 22 Executive Order 
10450 by its own terms did not take effect until 30 days 
later on May 27, 1953. Although petitioner’s case was 
heard and determined by the Loyalty Review Board dur
ing this 30-day period and hence was not subject to Exec
utive Order 10450, the Government contends that §11 
evidences knowledge and approval of Regulation 14."

20 cases, 12—including petitioner’s—arose in the fiscal year imme
diately preceding June 30, 1953. Id., at. 31. In the remaining 38 
cases—those in which the Board did not reverse the favorable deter
mination—either the Board affirmed the favorable determination or 
the employee resigned prior to the scheduled hearing. Thus in the 
1953 fiscal year, of the 22 hearings scheduled, 8 resulted in affirm- 
anre and 2 were cancelled because of resignation. Ibid.

21 IS Fed. Reg; 2489.
22 Section 11 provides in pertinent part:
“On and after the effective date of this order the Loyalty Review 

Board established by Executive Order No.: 9835 of March 21, 1947, 
shall not accept agency findings for review, upon appeal or otherwise. 
Appeals pending before the Loyalty Review Board on such date shall 
be heard to final determination in accordance with the provisions of 
the said Executive Order No. 9S35, as amended. Agency determina
tions favorable to the oflicer or employee concerned pending before

-’"As of June 30, 1953, the Board had undertaken in only 58 ca-os 
to ‘‘hold a hearing and reach its own decision” despite a favorable 
determination below. Annual Reports of the Civil Service Commis
sion: 194S (p. 18), 1949 (p. 37), 1950 (pp. 33-34), 1951 (p. 36), 
1952 (p. 56), 1953 (p. 31). Of these 58 cases, 20 resulted in reversal 
of the favorable determination. 1953 Report, p. 31, n. 1. Of these
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Section 11, however, did no more than recognize that cases 
under Regulation 14 might be pending on the effective 
date and authorize their determination thereafter. And 
even as to these cases § 11 did not authorize the Board to 
recommend dismissal; at most the Board could remand 
the cases to the departments or agencies for reconsidera
tion. With respect to cases determined prior to the 
effective date—such as petitioner's—§ 11 surely affords no 
basis for divining a Presidential intention to authorize 
the Board to disregard its previously defined jurisdic
tional boundaries. Particularly is this so where, as here, 
substantial rights affecting the lives and property of 
citizens are at stake. This Court has recognized that “a 
badge of infamy” attaches to a public employee found 
disloyal. Wiemanx. Updegraff, 344 U. S. 183, 191. The 
power asserted by the Board to impose such a badge on 
petitioner cannot be supported on so tenuous a theory as 
that pressed upon us.

Nor was the adjudication of petitioner’s case, on its 
own motion and despite a favorable determination by the 
Agency Board, the only unwarranted assumption of power 
by the Loyalty Review Board. In cancelling petitioner’s 
eligibility from “the Federal service” for a period of three 
years, the Board purported to act under Civil Service Rule 
V, § 5.101 (a), which bars an employee from “the compet
itive service within three years after a final determination. 
that he is disqualified for Federal employment because of 
a reasonable doubt as to his loyalty. . . .” ■ ‘ The Board’s 
order of debarment, however, was not limited to “the 
competitive service” but extended to all federal employ-

the Loyalty Review Board on .-uch date .-hall be acted upon by such 
Board, and whenever the Board i- not in agreement with such favor
able determination the ease .-hall be remanded to the department or 
agency concerned for determination in accordance with the .-tandards 
and procedures establi-hed pursuant to this order.”

23 Italics added. 5 CFR (1954 Supp.) §5.101 (a).
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ment.2* And although such a ‘‘final determination” could 
be made only by the employing agency, the Board did 
not wait for respondent Hobby to act on its recommen
dation. Petitioner's debarment was made effective on 
May 18, 1953, four days before the Chairman of the Board 
wrote petitioner of the Board’s determination and nearly 
four weeks before the Department took action to remove 
petitioner from his position. The Board’s haste can be 
understood only in terms of its announced intention to 
deprive agencies of all discretion to determine whether 
the Board’s recommendations should be accepted.21 * * * 25

21 Approximately 15% of all federal employees are excepted from
“the competitive service.” 1954 Annual Report, United States Civil
Service Commission, p. 10. Petitioner himself was not employed in 
“(he competitive service.” Uis position was classified in "Schedule
A,” an exepipt category. 5 CFR § 6.101 (n.); 5 CFR §6.1 (d).

25 On December 17, 194S, the Board issued the following directive, 
entitled "Legal effect of advisory recommendations,” to the depart
ments and agencies covered by the Order:
“The President expects that loyalty policies, procedures, and stand
ards will be uniformly applied in the adjudication of loyalty cases by 
the several agencies, and the responsibility for coordinating the pro
gram and assuring uniformity has been placed in the Loyidty Review 
Board. The recommendations of the Civil Service Commission in 
cases of employees covered by section 14 of the Veterans’ Preference 
Act of 1944 are mandatory, and the loyalty of persons not covered by 
section 14 should be judged by the same standards. Therefore, if 
uniformity is to be attained it is necessary that the head of an agency 
follow the recommendation of the Loyalty Review Board in all cases.” 
(Italics added.)
13 Fed. Reg. 9372, 5 CFR §220.4 (b). See Bontecou, The Federal 
Loyalty-Security Program (1953), 54-55. Compare Kutcher v. 
Gray, 199F.2d783 (C. A.D.C.).

IV.
There only remains for consideration the question of 

relief. Initially petitioner is entitled to a declaratory 
judgment that his removal and debarment were invalid.
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He is further entitled to an order directing the respondent 
members of the Civil Service Commission to expunge 
from its records the Loyalty Review Board’s finding that 
there is a reasonable doubt as to petitioner’s loyalty and 
to expunge from its records any ruling that petitioner is 
barred from federal employment by reason of that finding. 
His prayer for reinstatement, however, cannot be granted, 
since it appears that the term of petitioner’s appointment 
would have expired on December 31, 1953, wholly apart 
from his removal on loyalty grounds.

The judgment below is reversed and the cause is re
manded to the District Court for entry of a decree in 
conformity with this opinion.

Reversed.
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SUPREME COURT OF THE UNITED STATES

No. 376.—October Term, 1954.

John P. Peters, Petitioner, ] O» Writ of Certiorari to the
United States Court of

x i tt 11 x J Appeals for the District Oveta Culp Hobby, et al. r . >• n-I of Columbia Circuit.

[June —, 1955.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

This action was instituted by petitioner in the District 
Court for the District of Columbia. The principal relief 
sought is a declaration that petitioner’s removal anc] dis-) 
barment from federal employment were invalid. Prior 
to trial, the District Court granted the respondent’s mo
tion for judgment on the pleadings. The judgment was 
affirmed, one judge dissenting, by the Court of Appeals 
for the District of Columbia Circuit, relying on its deci
sion in Bailey v. Richardson, 1S2 F. 2d 46, sustained here 
by an equally divided vote, 341 U. S. 918. We granted 
certiorari, 348 U. S. 8S2, because the case appeared to 
present the same constitutional question left unresolved 
by this Court’s action in Bailey v. Richardson, supra.

I.
The basic facts are undisputed. Petitioner is a pro

fessor of medicine, specializing in the study of metabo
lism, at Yale University. For several years prior to 1953, 
because of his eminence in the field of medical science, 
he was employed as a Special Consultant in the United 
States Public Health Service of the Federal Security 
Agency. On April 10, 1953, the functions of the Federal 
Security Agency were transferred to the Department of 
Health, Education, and Welfare, headed by respondent



37G

2 PETERS v. HOBBY.

Hobby. Petitioner’s duties required his presence in 
Washington from four to ten days each year, when called 
upon by the Surgeon General, to render advice concern
ing proposals to grant federal assistance to various medi
cal research institutions. This work was not of a con
fidential or sensitive character and did not entail access 
to classified material. Petitioner was compensated at a 
specified per diem rate for days actually worked. At 
the time of his removal, petitioner was employed under 
an appointment expiring on December 31, 1953.

On March 21, 1947, Executive Order 9835 was issued 
by the President.1 2 It provided that the head of each 
department and agency in the Executive Branch of the 
Government “shall be personally responsible for an ef
fective program to assure that disloyal civilian officers or 
employees are not retained in employment in his depart
ment or agency.” Toward that end, the Order directed 
the establishment within each department or agency of 
one or more loyalty boards “for the purpose of hearing 
loyalty cases arising within such department or agency 
and making recommendations with respect to the removal 
of any officer or employee ... on grounds relating to 
loyalty. . . .” The order also provided for the estab
lishment of a central Loyalty Review Board in the Civil 
Service Commission. The Board, in addition to various 
supervisory functions, was authorized “to review cases 
involving persons recommended for dismissal ... by the 
Loyalty Board of any department or agency . . . .” The 
standard for removal prescribed by the Order was whether, 
“on all the evidence, reasonable grounds exist for belief 
that the person involved is disloyal to the Government 
of the United States.” This standard was amended on 
April 28, 1951.“ As amended, the standard to be applied 
was.K whether, “on all the evidence, there is a reasonable

1 12 Fed. Beg. 1935.
2 Executive Order 10241, 16 Fed. Reg. 3690.
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doubt as to the loyalty of the person involved to the 
Government of the United States.”

In January 1949, Joseph E. McElvain, Chairman of the 
Board of Inquiry on Employee Loyalty of the Federal 
Security Agency, notified petitioner that derogatory in
formation relating to his loyalty had been received. 
Accompanying McElvain’s letter was a detailed inter
rogatory relating to petitioner’s associations and affilia
tions. Petitioner promptly completed the form and 
returned it. Shortly thereafter, McElvain advised peti
tioner that the Agency Board had determined that no 
reasonable grounds existed for belief that petitioner was 
disloyal.

In May 1951, following the amendment of the removal 
standard prescribed by Executive Order 9S35, the Execu
tive Secretary of the Loyalty Review Board advised 
McElvain that petitioner’s case should be reopened and 
readjudicated pursuant to the amended standard. Three 
months later, the Acting Chairman of the Loyalty Review 
Board informed McElvain that a panel of the Loyalty 
Review Board had considered petitioner’s case and had 
recommended that it be remanded to the Agency Board 
for a hearing. Acting on the Loyalty Review Board’s 
recommendation, McElvain sent petitioner a letter of 
charges. Sixteen charges were specified, relating to 
alleged membership in the Communist Party, sponsorship 
of certain petitions, affiliation with various organizations, 
and alleged association with Communists and Communist 
sympathizers. In his reply, made under oath, petitioner 
denied that lie had ever been a member of the Communist 
Party and set forth information concerning the other 
charges.

On April 1 and 2, 1952, the Agency Board conducted a 
hearing on petitioner’s case in New Haven, Connecticut. 
The sources of the information as to the facts bearing on 
the charges were not identified or made available to peti-
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tioner’s counsel for cross-examination. The identity of 
one or more of the informants furnishing such information, 
but not of all the informants, was known to the Board. 
The only evidence adduced at the hearing was presented 
by petitioner. He testified under oath that he had never 
been a member of the Communist Party and also testified 
concerning the other charges against him. He did not 
refuse to answer any question directed to him. Peti
tioner’s testimony was supported by the testimony of 
eighteen other witnesses and the affidavits and statements 
of some forty additional persons. On May 23, 1952, 
McElvain notified petitioner that the Agency Board had 
determined that, on all the evidence, there was no reason
able doubt as to petitioner’s loyalty.

Thereafter, on April 6, 1953, petitioner was advised by 
the Loyalty Review Board that it had determined to con
duct a “post-audit” of the Agency Board’s determination 
and, to this end, “hold a hearing and reach its own deci
sion.” 3 4 The hearing was held on May 12, 1953, in New 
Haven, before a panel of the Board consisting of respond
ents Hessey, Amen, and King. Once again, as at the 
previous hearing, the only evidence adduced was pre
sented by petitioner. In his own testimony, petitioner 
denied membership in the Communist Party, discussed 
his political beliefs and his motives for engaging in the 
activities and associations which were the subject of the 
charges, and answered all questions put to him by the 
Board. In support of petitioner’s testimony, five wit
nesses stated their long acquaintance with petitioner and 
their firm conviction of petitioner’s loyalty? In addition 
to this evidence, the record before the Board contained

3 Authority for such action was purportedly based on Regulation 14 
of the regulations of the Loyalty Review Board. 17 Fed. Reg. 631.

4 Three of the five—a former President of Yale University, a former 
dean of the Yale Medical School, and a federal circuit judge—had 
given similar testimony at the previous hearing.
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information supplied by informants whose identity was 
not disclosed to petitioner. The identity of one or more, 
but not all, of these informants was known to the Board. 
The information given by such informants had not been 
given under oath. The record also contained the evi
dence adduced by petitioner at the previous hearing. On 
this record, the Board determined that ‘‘on all the evi
dence, there is a reasonable doubt as to Dr. Peters’ loyalty 
to the Government of the United States.”

By letter of May 22, 1953, the Chairman of the Board 
advised petitioner of the Board’s finding. The letter 
further stated that respondent Hobby had been notified 
of the decision and that petitioner had “been barred from 
the Federal service for a period of three years from May 
18, 1953, and any and all pending applications or existing 
eligibilities are cancelled.” The order of(di$barment was 
made by the Board on behalf of the Civil Service Commis
sion, composed of respondents Young, Moore, and Law
ton.5 After an unsuccessful attempt to obtain a rehear
ing, petitioner brought the instant suit, naming each of 
the respondents as a defendant.

5 Authority for the order of disbarment was purportedly based on 
Civil Service Rule V, §5.101 (a), 5 CFR (1954 Supp.) §5.101 (a).

II.

In his complaint, petitioner contends that the action 
taken against him was “in violation of Executive Order 
9835 and the Constitution of the United States . . . .” 
In support of his contention that the action violated the 
Executive Order, he makes the allegation, among others, 
that the Loyalty Review Board “exercised power beyond 
its pow’er ‘to make advisory recommendations to the head 
of the agency’ as defined by Executive Order 9835, Part 
III, § 1 a ... .” On the constitutional issue, petitioner 
complains chiefly of the denial of any opportunity to con-

____________________________

s



front and cross-examine Jxia -secret accusers. He alleges 
that his removal and/dwarment deprived him “of liberty 
and property without due process of law in that they 
branded him as a person disloyal to his country, arbi
trarily, without basis in fact and without a fair procedure 
and hearing.” In addition, he alleges that “The imposi
tion of the penalty of ineligibility for government service
constituted a violation of the prohibition against bills of 
attainder and ex post facto laws by punishing the plaintiff 
by declaring him ineligible to serve the Government with
out a judicial trial or a fair administrative hearing ... J’ 
Finally, petitioner alleges that his removal and(^jiar- 
ment, solely on the basis of his political opinions, violated 
his right to freedom of speech.

In this Court, petitioner urges us to decide the case 
solely on the constitutional issue. This issue, if reached 
by the Court, would obviously present serious and far- 
reaching problems in reconciling fundamental constitu
tional guarantees with the procedures used to determine 
the loyalty of Government personnel. Compare Wieman 
v. Updegraff, 344 U. S. 182; United States v. Lovett, 328 
U. S. 303; Joint Anti-Fascist Refugee Committee, v.
McGrath, 341 U. S. 123. And note this Court’s division
in Bailey v. Richardson, supra. We find, however, 
that the case can be decided without reaching the 
constitutional issue.

From a very early date, this Court has declined to 
anticipate a question of constitutional law in advance 
of the necessity of deciding it. Charles River Bridge v. 
Warren Bridge, 11 Pet. 420, 553. See Alma Motor Co. v. 
Timken-Detroit Axle Co., 329 U. S. 129, 136. Applying 
this rule to the1 instant case, we must at the outset deter
mine whether petitioner’s removal and (disbarment were 
effected in accord with Executive Order 9835. On con
sideration of this question, wc conclude that the Loyalty 
Review Board's action was so patently in violation of the
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Executive Order—in fact, beyond the Board’s delegated 
jurisdiction under the Order—that the constitutionality 
of the Order itself does not come into issue.'1

G The question of the Boards jurisdiction was, on request, of the 
Court, argued and briefed. Compare Abna Motor- Company v. 
Tunkcu-Dclroll Axle Company, 329 U. S. 129, 132.

III. \ .
The power of the Loyalty Review Board to adjudicate 

individual cases is set forth specifically in § 1 (a) of Part 
III of the Order:

“The Board shall have authority to review cases 
involving persons recommended for dismissal on 
grounds relating to loyalty by the loyalty board of 
any department or agency and to make advisory 
recommendations thereon to the head of the employ
ing department or agency. Such cases may be re
ferred to the Board either by the employing depart
ment or agency, or by the officer or employee 
concerned.”

Similarly, §3 of Part III, which prescribes the proce
dures to be followed in loyalty cases under the Order, 
provides:

“A recommendation of removal by a loyalty board 
shall be subject to appeal by the officer or employee 
affected, prior to his removal, to the head of the em
ploying department or agency . . . and the decision 
of the department or agency concerned shall be sub
ject to appeal to the Civil Service Commission’s 
Loyalty Review Board, hereinafter provided for, for 
an advisory recommendation.”

The authority thus conferred on the Loyalty Review 
Board was limited to “cases involving persons recom
mended for dismissal on grounds relating to loyalty by the 
loyalty board of any department or agency . . . .” And, 
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even as to these cases, the Loyalty Review Board was 
denied any power to undertake review on its own motion; 
only the employee recommended for dismissal, or his de
partment or agency, could refer such a case to the Loyalty 
Review Board.

In petitioner’s case, the Board failed to respect either 
of these limitations. Petitioner had been twice cleared 
by the Agency Board and hence did not fall in the cate
gory of “persons recommended for dismissal on grounds 
relating to loyalty by the loyalty board of any depart
ment or agency.'’ Moreover, petitioner’s case was never 
referred to the Loyalty Review Board by petitioner or 
the Agency. Instead, the Loyalty Review Board, acting 
solely on its own motion, undertook to “hold a hearing 
and reach its own decision.” On both grounds, the 
Board’s action was plainly beyond its jurisdiction unless 
such action was authorized by some other provision in the 
Order.

Section 1 of Part III also provides:
“b. The Board shall make rules and regulations, not 

inconsistent with the provisions of this order, deemed 
necessary to implement statutes and Executive orders 
relating to employee loyalty.

“c. The Loyalty Review Board shall also:
“(1) Advise all departments and agencies on all 

problems relating to employee loyalty.
“(2) Disseminate information pertinent to em

ployee loyalty programs.
“(3) Coordinate the employee loyalty policies and 

procedures of the several departments and agencies.
“(4) Make reports and submit recommendations 

to the Civil Service Commission for transmission to 
the President from time to time as may be nec
essary to the maintenance of the employee loyalty 
program.”
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Acting under subsection (b), the Board promulgated de
tailed regulations, effective December 14, 1947, elaborat
ing its powers under the Order.7 The regulations dis
tinguished between two types of proceedings in individual 
cases., The first dealt with appeals from adverse deci
sions.8 The second, described in Regulation 14, claimed 
for the Board a very different function.9 As amended on 
January 22, 1952, Regulation 14 provided: 10

713 Fed. Reg. 253 et seq.
at 255,5 CFR § 210.9.

9 13 Fed. Reg. 255.
10 17 Fed. Reg. 631. Regulation 14 had previously been amended 

on December 17, 1948. 13 Fed. Reg. 9366, 5 CFR, § 210.14.

“Post-audit and review of files, (a) The Board, 
or an executive committee of the Board, shall, as 
deemed necessary from time to time, cause post-audits 
to be made of the files on loyalty cases decided by the 
employing department or agency, or by a regional 
loyalty board.

“(b) The Board or an executive committee of the 
Board, or a duly constituted panel of the Board, shall 
have the right, in its discretion to call up for review 
any case decided by any department or agency loy
alty board or regional loyalty department or agency, 
even though no appeal has been taken. Any such 
review shall be made by a panel of the Board, and 
the panel, whether or not a hearing has been held 
in the case, may affirm the procedural method fol
lowed and the action taken, or remand the case with 
appropriate instructions to the agency or regional 
loyalty board concerned for hearing or for such 
further action or procedure as the panel may 
determine.

“(c) If a panel reviews a record on post-audit and 
reaches the conclusion that the determination made
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below does not fully recognize that it is of ‘vital 
importance’ as set forth in Executive Order 9835 
‘that persons employed in the Federal service be 
of complete and unswerving loyalty to the United 
States,’ then the panel may call up the case for a 
hearing, and after such hearing may affirm or reverse 
the original determination or decision. Neverthe
less, it must always be remembered that while it is 
important that maximum protection be afforded the 
United States against infiltration of disloyal persons 
into the ranks of its employees, equal protection must 
be afforded loyal employees from unfounded accusa
tions of disloyalty.”

In undertaking to “hold a hearing and reach its own deci
sion” in petitioner’s case, the Board relied on Regulation 
14 as the source of its authority.

This regulation, however, is valid only if it is “not in
consistent with the provisions of this Order.” The 
Board’s “post-audit” function, when used to survey the 
operation of the loyalty program and to insure a uni
formity of procedures in the various loyalty boards, might 
well be justified under the Board’s powers to “Advise all 
departments and agencies on all problems relating to em
ployee loyalty” and “Coordinate the employee loyalty 
policies and procedures of the several departments and 
agencies.” But the regulation did not restrict the “post- 
audit” function to advice and coordination. Rather, it 
purported to allow the Board “to call up for review any 
case . . . even though no appeal has been taken” and 
to hold a new hearing and “after such hearing [ to | affirm 
or reverse the original determination or decision.” The 
Board thus sought to do by regulation precisely what it 
was not permitted to do under the Order. Although the 
Order limited the Board's jurisdiction to appeals from 
adverse rulings, the regulation asserted authority over 
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appeals from favorable rulings as well; and although the 
Order limited the Board’s jurisdiction to appeals referred 
to the Board by the employee or his department or agency, 
the regulation asserted authority in the Board to adjudi
cate individual cases on its own motion. To this extent 
the regulation must fall. See, e. g., Addison v. Holly Hill 
Fruit Products, 322 U. S. 607, 616-618, and Federal Com
munication Commission v. American Broadcasting Co., 
347 U. S. 284,296-297.

Our interpretation of the language, of the Order is con
firmed by The Report of the President’s Temporary Com
mission on Employee Loyalty, released by the President 
on March 22, 1947, simultaneously with the Order. Four 
months before, the Commission had been established “to 
inquire into the standards, procedures, and the organi
zational provisions for (a) the investigation of persons 
who are now employed by the United States Government 
or are applicants for such employment, and (b) the re
moval or disqualification from employment of any disloyal 
or subversive person.” 11 In conducting its investigation, 
the Commission sought suggestions from 50 selected Gov
ernment agencies. The replies revealed general agree
ment “that the employing agency be responsible for the 
removal of its own employees.”12 But a substantial 
number of the replies indicated: 13

11 Executive Order OSOti, 11 Fed. TUu. 138(53. The CommFsion 
was composed of ollieials of the Civil Service Commi»ion and the 
Departments of Justice, State, Treasury, War, and Navy.

12 The Report of the President’s Temporary Commission on 
Employee Loyalty (1947) 14.

13 Id., at 13.

“(1) that there should be established an independent 
over-all centralized authority acting solely for and 
on behalf of the President in the matter of the re
moval of disloyal employees; or (2) that the original



376

12 PETERS v. HOBBY.

hearing in loyalty cases should be within the employ
ing agency, subject to a right of appeal to a central
ized agency established with a power to review de 
novo; or (3) that the over-all agency be established 
with advisory powers only.”

Of these three proposals, the first was flatly rejected by 
the Commission, which instead urged the establishment 
of a centralized agency combining elements of the second 
and third. The Commission thought it “imperative that 
the head of each department or agency be solely responsi
ble for his own loyalty program.” 14 On the other hand, 
“so that the loyalty procedures operative in each of the 
departments and agencies may be properly coordi
nated . . . ,” the Commission recognized “that a central 
review board should be created with definite advisory 
responsibilities in connection with the loyalty pro
gram.” 15 * These “advisory responsibilities” were envis
aged as “similar to those of a clearing house.” w But, in 
addition, the Board was to be authorized to review deci
sions adverse to employees, when referred to the board by 
the employee or the employing agency.17 Nowhere in 
the report was it even remotely suggested that the board 
was to have general jurisdiction to adjudicate individual 
cases; on the contrary, as already noted, the Commission 
expressly disapproved such a proposal. The Commis
sion’s recommendations, with only slight changes in 
language, were adopted in the provisions of the Order 
designating the functions of the Loyalty Review Board.18

14 Id., at 26.
15/rf.,at 27.
10 Id., at 26.
17 Id., at 35-36.
lsSee Bontecou, The Federal Loyalty-Security Program (1953), 29.

While loyalty proceedings may not involve the imposi
tion of criminal sanctions, the limitation on the Board’s 
review power to adverse determinations was in keeping 
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with the deeply rooted principle of criminal law that a 
verdict of guilty is appealable while a verdict of acquittal 
is not.'" This safeguard was one of the few, and perhaps 
one of the most important, afforded an accused employee 
under the Order. Its effect was to leave the initial deter
mination of his loyalty to his co-workers in the depart
ment—to his peers, as it were—who knew most about 
his character and his actions and his duties. He was 
thus assured that his fate would not be decided by polit
ical appointees who perhaps might be more vulnerable 
to the pressures of heated public opinion. To sanction 
the abrogation of this safeguard through Regulation 14, 
in the face of the Order’s language and the Commission’s 
report, would be to sanction administrative lawlessness. 
Agencies, whether created by statute or Executive Order, 
must of course be free to give reasonable scope to the 
terms conferring their authority. But they are not free 
to ignore plain limitations on that authority. Compare 
United States v. W ickersham, 201 U. S. 390, 398.

It is urged,, however, that the President’s failure to 
express his disapproval of Regulation 14 must be deemed 
to constitute acquiescence in it. From this, it is con
tended that the President thus impliedly expanded the 
Loyalty Review Board’s powers under the Order. We 
cannot indulge in such fanciful speculation. Nothing 
short of explicit Presidential action could justify a con
clusion that the limitations on the Board’s powers had 
been eliminated. No such action by the President has 
been brought to our attention. There is, in fact, no evi-

18 See the Commission's! report, supra, note 11, at 30:
“The .standards must be specific enough to assure that innocent em
ployees will not fall within the purview of the disloyalty criteria. 
Every mature consideration was invoked by the Commission to afford 
maximum protection to the government, from disloyal employees 
while safeguarding the individual employee with a maximum protec
tion from ill-advised accusations of disloyalty.”
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deuce that the President even knew of the Board's prac
tice prior to April 27, 1953, three weeks after the Board 
had notified petitioner of its intention to “hold a hearing 
and reach its own decision.” And knowledge of the 
practice can hardly be imputed to him in view of the 
relatively small number of cases—only 20—in which 
the Board reversed favorable determinations over its 6- 
year life.2" On April 27, 1953, the President issued Exec
utive Order 10450, revoking Executive Order 9S35 and 
establishing a new loyalty program.2' Executive Order 
10450 by its own terms did not take effect until 30 days 
later on May 27. 1953. Although petitioner’s case was 
heard and determined by the Loyalty Review Board dur
ing this 30-day period and hence was not subject to Exec
utive Order 10450, the Government contends that $ 11 
evidences knowledge and approval of Regulation 14?2

2" As of June 30, 1953, the Board had undertaken in only 58 cases 
to “hold a hearing and reach its.own decision” despite a favorable 
determination below. Annual Reports of the Civil Service Commis
sion: 1948 (p. IS), 1949 (p. 37), 1950 (pp. 33-34), 1951 (p. 30)< 
1952 (p. 56), 1953 (p. 31). Of these 5S ca.-es, 20 resulted in rever-J 
of the favorable determination. 1953 Report, p. 31, n. 1. Of thesp 
20 cases, 12—including petitioner's—arose in the fiscal year imme
diately preceding .June 30, 1953. hl., at 31. In the remaining 38 
cases—tho>e in which the Board did not reverse the favorable ([('ter
mination—cither the Board atiirmed the favorable determination or 
the employee resigned prior to the scheduled hearing. Thus in the 
1953 fiscal vear, of the 22 hearings scheduled, 8 resulted in aHirm- 
ance and 2 were cancelled because of resignation. J bid.

21 18 Fed. Reg. 2489.
22 Section 11 provides in pertinent, part:
‘‘On and after the effective date of this order the Loyalty Review 

Board established by Executive Order No. 9835 of March 21, 1947, 
shall not accept agency findings for review, upon appeal or otherwi-e. 
Appeals pending before the Loyalty Re view Board on such date shall 
be heard to final determinal ion in accordance with the provisions of 
the said Executive Order No. 9835, as amended. Agency determinj- 
tions favorable to the ollicer or employee concerned pending before



37G

PETERS v. HOBBY.

In cancelling petitioner’sby the Loyalty Review Board.

a reasonable doubt as to his loyalty. . The Board’sH 23

order of (disbarment, however, was not limited to ‘‘the 
competitive service” but extended to all federal employ-

eligibility from “the Federal service” for a period of three 
years, the Board purported to act under Civil Service Rule 
V, § 5.101 (a), which bars an employee from “the compet
itive service within three years after a final determination, 
that he is disqualified for Federal employment because of

Section 11, however, did no more than recognize that cases 
under Regulation 14 might be pending on the effective 
date and authorize their determination thereafter. And 
even as to these cases § 11 did not authorize the Board to 
recommend dismissal; at most the Board could remand 
the cases to the departments or agencies for reconsidera
tion. With respect to cases determined prior to the 
effective date—such as petitioner’s—11 surely affords no 
basis for divining a Presidential intention to authorize 
the Board to disregard its previously defined jurisdic
tional boundaries. Particularly is this so where, as here, 
substantial rights affecting the lives and property of 
citizens are at stake. This Court has recognized that “a 
badge of infamy” attaches to a public employee found 
disloyal. Wieman v. Updegraff, 344 U. S. 183, 191. The 
power asserted by the Board to impose such a badge on 
petitioner cannot be supported on so tenuous a theory as 
that pressed upon us.

Nor was the adjudication of petitioner’s case, on its 
own motion and despite a favorable determination by the 
Agency Board, the only unwarranted assumption of power

Board, and whenever the Board is not in agreement with Mich favor
able determination the case shall be remanded to the department or 
agency concerned for determination in accordance with the standards 
and procedure's established pursuant to this order.”

23 Italics added. 5 CFR (1954 Supp.) §5.101 (a).
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went.24 And although such a “final determination” could 
be made only by the employing agency^ th©-Boantrt itT"T

‘^Approximately 15% of all federal e mployees are excepted from 
“the competitive service.” 1954 Annual Report, United States Civil 
Service Commission, p. 10. Petitioner himself was not employed in 
“the competitive service.” Uis position was classified in “Schedule 
A,” an exempt category. 5 CFR § 6.101 (h.); 5 CFR §6.1 (d).

25 On December 17, 194S, the Board issued the following directive, 
entitled “Legal effect of advisory recommendations,” to the depart
ments and agencies covered by the Order:
“The President expects that loyalty policies, procedures, and stand
ards will be uniformly applied in the adjudication of loyalty cases by 
the several agencies, and the responsibility for coordinating the pro
gram and assuring uniformity has been placed in the Loyalty Review 
Board. The recommendations of the Civil Service Commission in 
cases of employees covered by section 14 of the Veterans’ Preference 
Act of 1944 are mandatory, and the loyalty of persons not covered by 
section 14 should be judged by the same standards. Therefore, if 
uniformity is to be attained it is necessary that the head of an agency 
follow the recommendation of the Loyalty Review Board in all cases.” 
(Italics added.)
13 Fed. Reg. 9372, 5 CFR §220.4 (b). See Bontccou, The Federal 
Loyalty-Security Program (1953), 54-55. Compare Kutcher v. 
Gray, 199 F. 2d 783 (C. A. D. C.).

I not wait for respondent Hobby to act on its recommenda-
[ tipm Petitioner’s (debarment was /made effective on 

May 18,1953, four days before the Chairman of the Board 
wrote petitioner of the Board’s determination and nearly 
four weeks before the Department took action to remove 
petitioner from his position. The Board’s haste can be 
understood only in terms of its announced intention to 
deprive agencies of all discretion to determine whether 
the Board’s recommendations should be accepted.25

... IV.
There only remains for consideration the question of 

relief. Initially petitioner is entitled to a declaratory 
^"judgment that his removal and debarment were invalid.



376

PETERS v. HOBBY. 17

He is further entitled to an order directing the respondent 
members of the Civil Service Commission to expunge 
from its records the Loyalty Review Board’s finding that 
there is a reasonable doubt as to petitioner’s loyalty and 
to expunge from its records any ruling that petitioner is 
barred from federal employment by reason of that finding. 
His prayer for reinstatement, however, cannot be granted, 
since it appears that the term of petitioner’s appointment 
would have expired on December 31, 1953, wholly apart 
from his removal on loyalty grounds.

The judgment below is reversed and the cause is re
manded to the District Court for entry of a decree in 
conformity with this opinion.

Reversed.
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SUPREME COURT OF THE UNITED STATES

No. 376.—October Term, 1954.

John P. Peters, Petitioner, On Writ of Certiorari to the
V.

Oveta Culp Hobby, et al.

United States Court of
Appeals for the District 
of Columbia Circuit.

[June - 1955.]

Mr. Chief Justice Warren delivered the opinion of < 
the Court.

This action was instituted by petitioner in the District 
Court for the District of Columbia. The principal relief 
sought is a declaration that petitioner’s removal and dis
barment from federal employment were invalid. Prior 
to trial, the District Court granted the respondent’s mo
tion for judgment on the pleadings. The judgment was 
affirmed, one judge dissenting, by the Court of Appeals 
for the District of Columbia Circuit, relying on its deci
sion in Bailey v. Richardson, 182 F. 2d 46, sustained here 
by an equally divided vote, 341 U. S. 918. We granted 
certiorari, 348 U. S. 882, because the case appeared to 
present the same constitutional question left unresolved 
by this Court’s action in Bailey v. Richardson, supra.

i

The basic facts are undisputed. Petitioner is a pro
fessor of medicine, specializing in the study of metabo
lism, at Yale University. For several years prior to 1953, 
because of his eminence in the field of medical science, 
he was employed as a Special Consultant in the United 
States Public Health Service of the Federal Security 
Agency. On April 10, 1953, the functions of the Federal 
Security Agency were transferred to the Department of 
Health, Education, and Welfare, headed by respondent
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Hobby. Petitioner’s duties required his presence in 
Washington from four to ten days each year, when called 
upon by the Surgeon General, to render advice concern
ing proposals to grant federal assistance to various medi
cal research institutions. This work was not of a con
fidential or sensitive character and did not entail access 
to classified material. Petitioner was compensated at a 
specified per diem rate for days actually worked. At 
the time of his removal, petitioner was employed under 
an appointment expiring on December 31, 1953.

On March 21, 1947, Executive Order 9835 was issued 
by the President.’ It provided that the head of each 
department and agency in the Executive Branch of the 
Government “shall be personally responsible for an ef
fective program to assure that disloyal civilian officers or 
employees are not retained in employment in his depart
ment or agency.” Toward that end, the Order directed 
the establishment within each department or agency of 
one or more loyalty boards “for the purpose of hearing 
loyalty cases arising within such department or agency 
and making recommendations with respect to the removal 
of any officer or employee ... on grounds relating to 
loyalty. . . .” The order also provided for the estab
lishment of a central Loyalty Review Board in the Civil 
Service Commission. The Board, in addition to various 
supervisory functions, was authorized “to review cases 
involving persons recommended for dismissal ... by the 
Loyalty Board of any department or agency . . . .” The 
standard for removal prescribed by the Order was whether, 
“on all the evidence, reasonable grounds exist for belief 
that the person involved is disloyal to the Government 
of the United States.” This standard was amended on 
April 28, 1951.1 2 As amended, the standard to be applied 
was whether, “on all the evidence, there is a reasonable 

1 12 Fed. Reg. 1935.
2 Executive Order 10241, 16 Fed. Reg. 3690.
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doubt as to the loyalty of the person involved to the 
Government of the United States.”

In January 1949, Joseph E. McElvain, Chairman of the 
Board of Inquiry on Employee Loyalty of the Federal 
Security Agency, notified petitioner that derogatory in
formation relating to his loyalty had been received. 
Accompanying KIcElvain’s letter was a detailed inter
rogatory relating to petitioner’s associations and affilia
tions. Petitioner promptly completed the form and 
returned it. Shortly thereafter, McElvain advised peti
tioner that the Agency Board had determined that no 
reasonable grounds existed for belief that petitioner was 
disloyal.

In May 1951, following the amendment of the removal 
standard prescribed by Executive Order 9835, the Execu
tive Secretary of the Loyalty Review Board advised 
McElvain that petitioner’s case should be reopened and 
rcadjudicated pursuant to the amended standard. Three 
months later, the Acting Chairman of the Loyalty Review 
Board informed McElvain that a panel of the Loyalty 
Review Board had considered petitioner’s case and had 
recommended that it be remanded to the Agency Board 
for a hearing. Acting on the Loyalty Review Board’s 
recommendation, McElvain sent petitioner a letter of 
charges. Sixteen charges were specified, relating to 
alleged membership in the Communist Party, sponsorship 
of certain petitions, affiliation with various organizations, 
and alleged association with Communists and Communist 
sympathizers. In his reply, made under oath, petitioner 
denied that he had ever been a member of the Communist 
Party and set forth information concerning the other 
charges.

On April 1 and 2, 1952, the Agency Board conducted a 
hearing on petitioner’s case in New Haven, Connecticut. 
The sources of the information as to the facts bearing on 
the charges were not identified or made available to peti-
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tioner’s counsel for cross-examination. The identity of 
one or more of the informants furnishing such information, 
but not of all the informants, was known to the Board. 
The only evidence adduced at the hearing was presented 
by petitioner. He testified under oath that he had never 
been a member of the Communist Party and also testified 
concerning the other charges against him. He did not 
refuse to answer any question directed to him. Peti
tioner’s testimony was supported by the testimony of 
eighteen other witnesses and the affidavits and statements 
of some forty additional persons. On May 23, 1952, 
McElvain notified petitioner that the Agency Board had 
determined that, on all the evidence, there was no reason
able doubt as to petitioner’s loyalty.

Thereafter, on April 6, 1953, petitioner was advised by 
the Loyalty Review Board that it had determined to con
duct a “post-audit” of the Agency Board’s determination 
and, to this end, “hold a hearing and reach its own deci
sion.” 3 The hearing was held on May 12, 1953, in New 
Haven, before a panel of the Board consisting of respond
ents Hessey, Amen, and King. Once again, as at the 
previous hearing, the only evidence adduced was pre
sented by petitioner. In his own testimony, petitioner 
denied membership in the Communist Party, discussed 
his political beliefs and his motives for engaging in the 
activities and associations which were the subject of the 
charges, and answered all questions put to him by the 
Board. In support of petitioner’s testimony, five wit
nesses stated their long acquaintance with petitioner and 
their firm conviction of petitioner’s loyalty.4 In addition 
to this evidence, the record before the Board contained

3 Authority for such action was purportedly based on Regulation 14 
of the regulations of the Loyalty Review Board. 17 Fed. Reg. 631.

4 Three of the five—a former President of Yale University, a former 
dean of the Yale Medical School, and a federal circuit judge—had 
given similar testimony at the previous hearing.
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information supplied by informants whose identity was 
not disclosed to petitioner. The identity of one or more, 
but not all, of these informants was known to the Board. 
The information given by such informants had not been 
given under oath. The record also contained the evi
dence adduced by petitioner at the previous hearing. On 
this record, the Board determined that “on all the evi
dence, there is a reasonable doubt as to Dr. Peters’ loyalty 
to the Government of the United States.”

By letter of May 22, 1953, the Chairman of the Board 
advised petitioner of the Board’s finding. The letter 
further stated that respondent Hobby had been notified 
of the decision and that petitioner had “been barred from 
the Federal service for a period of three years from May 
18, 1953, and any and all pending applications or existing 
eligibilities are cancelled.” The order of disbarment was 
made by the Board on behalf of the Civil Service Commis
sion, composed of respondents Young, Moore, and Law
ton.5 After an unsuccessful attempt to obtain a rehear
ing, petitioner brought the instant suit, naming each of 
the respondents as a defendant.

5 Authority for the order of disbarment was purportedly based on 
Civil Service Bule V, §5.101 (a), 5 CFR (1954 Supp.) § 5.101 (a).

II.

In his complaint, petitioner contends that the action 
taken against him was “in violation of Executive Order 
9835 and the Constitution of the United States . . . .” 
In support of his contention that the action violated the 
Executive Order, he makes the allegation, among others, 
that the Loyalty Review Board “exercised power beyond 
its power ‘to make advisory recommendations to the head 
of the agency’ as defined by Executive Order 9835, Part 
III, § 1 a ... .” On the constitutional issue, petitioner 
complains chiefly of the denial of any opportunity to con
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front and cross-examine his secret accusers. He alleges 
that his removal and disbarment deprived him “of liberty 
and property without due process of law in that they 
branded him as a person disloyal to his country, arbi
trarily, without basis in fact and without a fair procedure 
and hearing.” In addition, he alleges that “The imposi
tion of the penalty of ineligibility for government service 
constituted a violation of the prohibition against bills of 
attainder and ex post facto laws by punishing the plaintiff 
by declaring him ineligible to serve the Government with
out a judicial trial or a fair administrative hearing . . . .” 
Finally, petitioner alleges that his removal and disbar
ment, solely on the basis of his political opinions, violated 
his right to freedom of speech.

In this Court, petitioner urges us to decide the case 
solely on the constitutional issue. This issue, if reached 
by the Court, would obviously present serious and far- 
reaching problems in reconciling fundamental constitu
tional guarantees with the procedures used to determine 
the loyalty of Government personnel. Compare irieman 
v. Updegraff, 344 U. S. 182; United States v. Lovett, 328 
U. S. 303; Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U. S. 123. And note this C ourt’s division 
in Bailey v. Richardson, supra. We find, however, 
that the case can be decided without reaching the 
constitutional issue.

From a very early date, this Court has declined to 
anticipate a question of constitutional law in advance 
of the necessity of deciding it. Charles River Bridge v. 
H'arren Bridge, 11 Pet. 420, 553. See Alma Motor Co. v. 
Timken-Detroit Axle Co., 329 U. S. 129, 136. Applying 
this rule to the instant case, we must at the outset deter
mine whether petitioner’s removal and disbarment were 
effected in accord with Executive Order 9S35. On con
sideration of this question, we conclude that the Loyalty 
Review Board’s action was so patently in violation of the
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Executive Order—in fact, beyond the Board’s delegated 
jurisdiction under the Order—that the constitutionality 
of the Order itself does not come into issue.'1

III.
The power of the Loyalty Review Board to adjudicate 

individual cases is set forth specifically in § 1 (a) of Part 
IH of the Order:

“The Board shall have authority to review cases 
involving persons recommended for dismissal on 
grounds relating to loyalty by the loyalty board of 
any department or agency and to make advisory 
recommendations thereon to the head of the employ
ing department or agency. Such cases may be re
ferred to the Board either by the employing depart
ment or agency, or by the officer or employee 
concerned.”

Similarly, § 3 of Part III, which prescribes the proce
dures to be followed in loyalty cases under the Order, 
provides:

“A recommendation of removal by a loyalty board 
shall be subject to appeal by the officer or employee 
affected, prior to his removal, to the head of the em
ploying department or agency ... and the decision 
of the department or agency concerned shall be sub
ject to appeal to the Civil Service Commission's 
Loyalty Review Board, hereinafter provided for, for 
an advisory recommendation.”

The authority thus conferred on the Loyalty Review 
Board was limited to “cases involving persons recom
mended for dismissal on grounds relating to loyalty by the 
loyalty board of any department or agency . . . .” And,

G The question of the Board's jurisdiction was, on request, of the 
Court, argued and briefed. Compare Alma Motor Company v. 
Timken-Detroit Axle Company, 329 U. S. 129, 132.



376

8 PETERS v. HOBBY.

even as to these cases, the Loyalty Review Board was 
denied any power to undertake review on its own motion; 
only the employee recommended for dismissal, or his de
partment or agency, could refer such a case to the Loyalty 
Review Board.

In petitioner’s case, the Board failed to respect either 
of these limitations. Petitioner had been twice cleared 
by the Agency Board and hence did not fall in the cate
gory of “persons recommended for dismissal on grounds 
relating to loyalty by the loyalty board of any depart
ment or agency." Moreover, petitioner’s case was never 
referred to the Loyalty Review Board by petitioner or 
the Agency. Instead, the Loyalty Review Board, acting 
solely on its own motion, undertook to “hold a hearing 
and reach its own decision.” On both grounds, the 
Board's action was plainly beyond its jurisdiction unless 
such action was authorized by some other provision in the 
Order.

Section 1 of Part III also provides:
“b. The Board shall make rules and regulations, not 

inconsistent with the provisions of this order, deemed 
necessary to implement statutes and Executive orders 
relating to employee loyalty.

“c. The Loyalty Review Board shall also:
“(1) Advise all departments and agencies on all 

problems relating to employee loyalty.
“(2) Disseminate information pertinent to em

ployee loyalty programs.
“(3) Coordinate the employee loyalty policies and 

procedures of the several departments and agencies.
“(4) Make reports and submit recommendations 

to the Civil Service Commission for transmission to 
the President from time to time as may be nec
essary to the maintenance of the employee loyalty 
program.”
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Acting under subsection (b), the Board promulgated de
tailed regulations, effective December 14, 1947, elaborat
ing its powers under the Order.7 8 The regulations dis
tinguished between two types of proceedings in individual 
cases. The first dealt with appeals from adverse deci
sions? The second, described in Regulation 14, claimed 
for the Board a very different function.9 As amended on 
January 22, 1952, Regulation 14 provided: 10

7 13 Fed. Reg. 253 et seq.
8 Id., at 255,5 CFR § 210,9.
8 13 Fed. Reg. 255.

17 Fed. Reg. 031. Regulation 14 had previously been amended 
on December 17, 1948. 13 bed. Reg. 9300, 5 CI'R, §210.14. V

“Post-audit and review of files, (a) The Board, 
or an executive committee of the Board, shall, as 
deemed necessary from time to time, cause post-audits 
to be made of the files on loyalty cases decided by the 
employing department or agency, or by a regional 
loyalty board.

“(b) The Board or an executive committee of the 
Board, or a duly constituted panel of the Board, shall 
have the right, in its discretion to call up for review 
any case decided by any department or agency loy
alty board or regional loyalty department or agency, 
even though no appeal has been taken. Any such 
review shall be made by a panel of the Board, and 
the panel, whether or not a hearing has been held 
in the case, may affirm the procedural method fol
lowed and the action taken, or remand the case with 
appropriate instructions to the agency or regional 
loyalty board concerned for hearing or for such 
further action or procedure as the panel may 
determine.

“(c) If a panel reviews a record on post-audit and 
reaches the conclusion that the determination made I 
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below does not fully recognize that it is of 'vital 
importance’ as set forth in Executive Order 9835 
'that persons employed in the Federal service be 
of complete and unswerving loyalty to the United 
States,’ then the panel may call up the case for a 
hearing, and after such hearing may affirm or reverse 
the original determination or decision. Neverthe
less, it must always be remembered that while it is 
important that maximum protection be afforded the 
United States against infiltration of disloyal persons 
into the ranks of its employees, equal protection must 
be afforded loyal employees from unfounded accusa
tions of disloyalty.”

In undertaking to “hold a hearing and reach its own deci
sion” in petitioner’s case, the Board relied on Regulation 
14 as the source of its authority.

This regulation, however, is valid only if it is “not in
consistent with the provisions of this Order.” The 
Board’s “post-audit” function, when used to survey the 
operation of the loyalty program and to insure a uni
formity of procedures in the various loyalty boards, might 
well be justified under the Board’s powers to “Advise all 
departments and agencies on all problems relating to em
ployee loyalty” and “Coordinate the employee loyalty 
policies and procedures of the several departments and 
agencies.” But the regulation did not restrict the “post
audit” function to advice and coordination. Rather, it 
purported to allow the Board “to call up for review any 
case . . . even though no appeal has been taken” and 
to hold a new hearing and “after such hearing [ to | affirm 
or reverse the original determination or decision.” The 
Board thus sought to do by regulation precisely what it 
was not permitted to do under the Order. Although the 
Order limited the Board’s jurisdiction to appeals from 
adverse rulings, the regulation asserted authority over 
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appeals from favorable rulings as well; ami although the 
Order limited the Board’s jurisdiction to appeals referred 
to the Board by the employee or his department or agency, 
the regulation asserted authority in the Board to adjudi
cate individual cases on its own motion. To this extent 
the regulation must fall. See, e. g., Addison v. Holly Hill 
Fruit Products, 322 U. S. 607, 616-618, and Federal Com
munication Commission v. American Broadcasting Co., 
347 U. S. 284,296-297.

Our interpretation of the language of the Order is con
firmed by The Report of the President’s Temporary Com
mission on Employee Loyalty, released by the President 
on March 22, 1947, simultaneously with the Order. Four 
months before, the Commission had been established “to 
inquire into the standards, procedures, and the organi
zational provisions for (a) the investigation of persons 
who are now employed by the United States Government 
or are applicants for such employment, and (b) the re
moval or disqualification from employment of any disloyal 
or subversive person.” 11 In conducting its investigation, 
the Commission sought suggestions from 50 selected Gov
ernment agencies. The replies revealed general agree
ment “that the employing agency be responsible for the 
removal of its own employees.”12 But a substantial 
number of the replies indicated: 13

11 Executive Order 9S06, 11 Foil. Rej. 13S63. The Commi>sion 
was composed of officials of the Civil Service Commission and the 
Departments of Justice, State, Treasury, War, and Navy.

12 The Report of the President’s Temporary Commission on 
Employee Loyalty (1947) 14.

13 Id., at 15.

“(1) that there should be established an independent 
over-all centralized authority acting solely for and 
on behalf of the President in the matter of the re
moval of disloyal employees; or (2) that the original 
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hearing in loyalty cases should be within the employ
ing agency, subject to a right of appeal to a central
ized agency established with a power to review de 
novo; or (3) that the over-all agency be established 
with advisory powers only.”

Of these three proposals, the first was flatly rejected by 
the Commission, which instead urged the establishment 
of a centralized agency combining elements of the second 
and third. The Commission thought it “imperative that 
the head of each department or agency be solely responsi
ble for his own loyalty program.” 14 On the other hand, 
“so that the loyalty procedures operative in each of the 
departments and agencies may be properly coordi
nated . . . ,” the Commission recognized “that a central 
review board should be created, with .definite advisory 
responsibilities in connection with the loyalty pro
gram.” 15 These “advisory responsibilities” were envis
aged as “similar to those of a clearing house.” 10 But, in 
addition, the Board was to be authorized to review deci
sions adverse to employees, when referred to the board by 
the employee or the employing agency.” Nowhere in 
the report was it even remotely suggested that the board 
was to have general jurisdiction to adjudicate individual 
cases; on the contrary, as already noted, the Commission 
expressly disapproved such a proposal. The Commis
sion's recommendations, with only slight changes in 
language, were adopted in the provisions of the Order 
designating the functions of the Loyalty Review Board.1''

While loyalty proceedings may not involve the imposi
tion of criminal sanctions, the limitation on the Board’s 
review power to adverse determinations was in keeping 11

11 Id., at 26. 
^Id.. at 27. 
10 Id., at, 26. 
17 Id., at 35-36. 
lsSec Bontecou, The Federal Loyalty-Security Program (1953), 29.
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with the deeply rooted principle of criminal law that a 
verdict of guilty is appealable while a verdict of acquittal 
is not.19 This safeguard was one of the few, and perhaps 
one of the most important, afforded an accused employee 
under the Order. Its effect was to leave the initial deter
mination of his loyalty to his co-workers in the depart
ment—to his peers, as it were—who knew most about 
his character and his actions and his duties. He was 
thus assured that his fate would not be decided by polit
ical appointees who perhaps might be more vulnerable 
to the pressures of heated public opinion. To sanction 
the abrogation of this safeguard through Regulation 14, 
in the face of the Order’s language and the Commission’s 
report, would be to sanction administrative lawlessness. 
Agencies, whether created by statute or Executive Order, 
must of course be free to give reasonable scope to the 
terms conferring their authority. But they are not free 
to ignore plain limitations on that authority. Compare 
United, States v. Wickersham, 201 U. S. 390, 398.

19 See the Commission’s report, supra, note 11, at 30:
“The standards must be specific enough to assure that innocent em
ployees will not fall within the purview of the disloyalty criteria. 
Every mature consideration was invoked by the Commission to afford 
maximum protection to the government from disloyal employees 
while safeguarding the individual employee with a maximum protec
tion from ill-advised accusations of disloyalty.”

It is urged, however, that the President’s failure to 
express his disapproval of Regulation 14 must be deemed 
to constitute acquiescence in it. From this, it is con
tended that the President thus impliedly expanded the 
Loyalty Review Board’s powers under the Order. We 
cannot indulge in such fanciful speculation. Nothing 
short of explicit Presidential action could justify a con
clusion that the limitations on the Board’s powers had 
been eliminated. No such action by the President has 
been brought to our attention. There is, in fact, no evi- 
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deuce that the President even knew of the Board's prac
tice prior to April 27, 1953, three weeks after the Board 
had notified petitioner of its intention to “hold a hearing 
and reach its own decision.” And knowledge of the 
practice can hardly be imputed to him in view of the 
relatively small number of cases—only 20—in which 
the Board reversed favorable determinations over its 6- 
year life.20 On April 27,1953, the President issued Exec
utive Order 10450, revoking Executive Order 9835 and 
establishing a new loyalty program.21 22 Executive Order 
10450 by its own terms did not take effect until 30 days 
later on May 27, 1953. Although petitioner’s case was 
heard and determined by the Loyalty Review Board dur
ing this 30-day period and hence was not subject to Exec
utive Order 10450, the Government contends that 3 11 
evidences knowledge and approval of Regulation 14."

20 As of June 30, 1953, the Board had undertaken in only 58 ca* -s 
to “hold a hearing and reach its own decision’’ despite a favorabfe 
determination below. Annual Reports of the Civil Service Commis
sion: 194S (p. 18), 1949 (p. 37), 1950 (pp. 33-34), 1951 (p. 36), 
1952 (p. 56), 1953 (p. 31). Of these 58 ca.^es, 20 resulted in reversal 
of the favorable1 determination. 1953 Report, p. 31, n. 1. Of these 
20 cases, 12—including petitinner >—arose in the1 fiscal year imme
diately preceding dune 30, 1953. Id., at 31. In the remaining 38 
cases—those in which the Bo^rd did not reverse the favorable deter
mination—cither the Board affirmed the favorable determination or 
the employee resigned prior to the scheduled hearing. Tims in tin 
1953 fiscal year, of the 22 hearings scheduled, S. resulted in aliirm- 
anee and 2 wen?. cancelled because of resignation. Ibid.

21 18 Fed. Reg. 24>9.
22 Section II provide* in pertinent part:
“On and after the effective date of this order the Loyalty Review 

Board established by Executive Order No. 983.5 of March 21, 1947, 
shall not accept agency findings for review, upon appeal or otherwise. 
Appeals pending before the Loyalty Review Board on such date skill 
be heard to final determination in accordance with the provisions of 
the said Executive Order No. 9>35, as amended. Agency determina
tions favorable to the oilicer or employee concerned pending before
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Section 11, however, did no more than recognize that cases 
under Regulation 14 might be pending on the effective 
date and authorize their determination thereafter. And 
even as to these cases § 11 did not authorize the Board to 
recommend dismissal; at most the Board could remand 
the cases to the departments or agencies for reconsidera
tion. With respect to cases determined prior to the 
effective date—such as petitioner’s—§11 surely affords no 
basis for divining a Presidential intention to authorize 
the Board to disregard its previously defined jurisdic
tional boundaries. Particularly is this so where, as here, 
substantial rights affecting the lives and property of 
citizens are at stake. This Court has recognized that “a 
badge of infamy” attaches to a public employee found 
disloyal. Wigman v. Updegraff, 344 U. S. 1S3, 191. The 
power asserted by the Board to impose such a badge on 
petitioner cannot be supported on so tenuous a theory as 
that pressed upon us.

Nor was the adjudication of petitioner’s ease, on its 
own motion and despite a favorable determination by the 
Agency Board, the only unwarranted assumption of power 
by the Loyalty Review Board. In cancelling petitioner's 
eligibility from “the Federal service” for a period of three 
years, the Board purported to act under Civil Service Ride 
V, § 5.101 (a), which bars an employee from “the compet
itive service within three years after a final determination. 
that he is disqualified for Federal employment because of 
a reasonable doubt as to his loyalty. . . .” 21 The Board’s 
order of disbarment, however, was not limited to “the 
competitive service” but extended to all federal employ-

th<! Loyalty Review Board on such date ^haIl be acted upon by such 
Board, and whenever the. Board is not in agreement, with such favor
able determination the case shall be remanded to the department or 
agency concerned for determination in accordance with the standards 
and procedures established pursuant to this order.”

23 Italics added. 5 CFR (1954 Supp.) §5.101 (a).
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nient.24 25 And although such a “final determination” could 
be made only by the employing agency, the Board did 
not wait for respondent Hobby to act on its recommenda
tion. Petitioner’s disbarment was made effective on 
May 18, 1953, four days before the Chairman of the Board 
wrote petitioner of the Board’s determination and nearly 
four weeks before the Department took action to remove 
petitioner from his position. The Board's haste can be 
understood only in terms of its announced intention to 
deprive agencies of all discretion to determine whether 
the Board’s recommendations should be accepted."5

24 Approximately 15% of all federal employees are excepted from 
“the competitive service.” 1954 Annual Report, United States Civil 
Service Commission, p. 10. Petitioner himself was not employed in 
“the competitive service.” Uis position was classified in “Schedule 
A,” an exempt category. 5 CFR §6.101 (n.); 5 CFR §6.1 (d).

25 On December 17, 194S, the Board issued the following directive, 
entitled “Legal ellect of advisory recommendations,” to the depart
ments and agencies covered by the Order:
“The President expects that loyalty policies, procedures, and stand
ards will be uniformly applied in the adjudication of loyalty cases by 
the several agencies, and the responsibility for coordinating the pro
gram and assuring uniformity has been placed in the Loyalty Review 
Board. The recommendations of the Civil Service Commission in 
cases of employees covered by section 14 of the Veterans’ Preference 
Act of 1944 are mandatory, and (he loyalty of persons not covered by 
section 14 should be judged by the same standards. Therefore, if 
uniformity is to be attained it is necessary that the head of an agency 
follow the recommendation of the Loyalty Review Board in all cases” 
(Italics added.)
13 Fed. Reg. 9372, 5 CFR §220.4 (b). See Bontecou, The Federal 
loyalty-Security Program (1953), 54-55. Compare Kutcher v. 
Gray, 199 F. 2d 7S3 (C.A.D.C.).

IV.
There only remains for consideration the question of 

relief. Initially petitioner is entitled to a declaratory 
judgment that his removal and disbarment were invalid.
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He is further entitled to an order directing the respondent 
members of the Civil Service Commission to expunge 
from its records the Loyalty Review Board's finding that 
there is a reasonable doubt as to petitioner’s loyalty and 
to expunge from its records any ruling that petitioner is 
barred from federal employment by reason of that finding. 
His prayer for reinstatement, however, cannot be granted, 
since it appears that the term of petitioner's appointment 
would have expired on December 31, 1953, wholly apart 
from his removal on loyalty grounds.

The judgment below is reversed and the cause is re
manded to the District Court for entry of a decree in 
conformity with this opinion.

Reversed.
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Oveta Culp Hobby, et al

On Writ of Certiorari to the 
United States Court of

[ Appeals for the District 
I of Columbia Circuit.

Mr. Chief Justice Warren delivered the opinion of 
the Court. .

This action was instituted by petitioner in the District
Court for the District of Columbia. The principal relief
sought is a declaration that petitioner’s removal and dis- ,
barment from federal employment were invalid. Prior 
to trial, the District Court granted the respondent’s mo
tion for judgment on the pleadings. The judgment was 
affirmed, one judge dissenting, by the Court of Appeals 
for the District of Columbia Circuit, relying on its deci
sion in Hailey v. Richardson, 182 F. 2d 46, sustained here 
by an equally divided vote, 341 U. S. 918. We granted 
certiorari, 348 U. S. 882, because the case appeared to ]
present the same constitutional question left unresolved 
by this Court’s action in Bailey v. Richardson, supra.

I.

The basic facts are undisputed. Petitioner is a pro
fessor of medicine, specializing in the study of metabo
lism, at Yale University. For several years prior to 1953, 
because of his eminence in the field of medical science, 
he was employed as a Special Consultant in the United 
States Public Health Service of the Federal Security 
Agency. On April 10, 1953, the functions of the Federal 
Security Agency were transferred to the Department of 
Health, Education, and Welfare, headed by respondent
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Hobby. Petitioner's duties required his presence in 
Washington from four to ten days each year, when called 
upon by the Surgeon General, to render advice concern
ing proposals to grant federal assistance to various medi
cal research institutions. This work was not of a con
fidential or sensitive character and did not entail access 
to classified material. Petitioner was compensated at a 
specified per diem rate for days actually worked. At 
the time of his removal, petitioner was employed under 
an appointment expiring on December 31, 1953.

On March 21, 1947, Executive Order 9835 was issued 
by the President.’ It provided that the head of each 
department and agency in the Executive Branch of the 
Government “shall be personally responsible for an ef
fective program to assure that disloyal civilian officers or 
employees are not retained in employment in his depart
ment or agency.” Toward that end, the Order directed 
the establishment within each department or agency of 
one or more loyalty boards “for the purpose of hearing 
loyalty cases arising within such department or agency 
and making recommendations with respect to the removal 
of any officer or employee . . . on grounds relating to 
loyalty. . . The order also provided for the estab
lishment of a central Loyalty Review Board in the Civil 
Service Commission. The Board, in addition to various 
supervisory functions, was authorized “to review cases 
involving persons recommended for dismissal . . . by the 
Loyalty Board of any department or agency . . . .” The 
standard for removal prescribed by the Order was whether, 
“on all the evidence, reasonable grounds exist for belief 
that the person involved is disloyal to the Government 
of the United States.” This standard was amended on 
April 28, 1951." As amended, the standard to be applied 
was whether, “on all the evidence, there is a reasonable

1 12 Fed. Iteg, 1935.
2 Executive Order 10241, 10 Fed. Keg. 3690.
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doubt as to the loyalty of the person involved to the 
Government of the United States.”

In January 1949, Joseph E. McElvain, Chairman of the 
Board of Inquiry on Employee Loyalty of the Federal 
Security Agency, notified petitioner that derogatory in
formation relating to his loyalty had been received. 
Accompanying McElvain’s le.tter was a detailed inter
rogatory relating to petitioner’s associations and affilia
tions. Petitioner promptly completed the form and 
returned it. Shortly thereafter, McElvain advised peti
tioner that the Agency Board had determined that no 
reasonable grounds existed for belief that petitioner was 
disloyal.

In May 1951, following the amendment of the removal 
standard prescribed by Executive Order 9S35, the Execu
tive Secretary of the Loyalty Review Board advised 
McElvain that petitioner's case should be reopened and 
readjudicated pursuant to the amended standard. Three 
months later, the Acting Chairman of the Loyalty Review 
Board informed McElvain that a panel of the Loyalty 
Review Board had considered petitioner’s case and had 
recommended that it be remanded to the Agency Board 
for a hearing. Acting on the Loyalty Review Board’s 
recommendation, McElvain sent petitioner a letter of 
charges. Sixteen charges were specified, relating to 
alleged membership in the Communist Party, sponsorship 
of certain petitions, affiliation with various organizations, 
and alleged association with Communists and Communist 
sympathizers. In his reply, made under oath, petitioner 
denied that he had ever been a member of the Communist 
Party and set forth information concerning the other 
charges.

On April 1 and 2, 1952, the Agency Board conducted a 
hearing on petitioner’s case in New Haven, Connecticut. 
The sources of the information as to the facts bearing on 
the charges were not identified or made available to peti-
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tioner’s counsel for cross-examination. The identity of 
one or more of the informants furnishing such information, 
but not of all the informants, was known to the Board. 
The only evidence adduced at the hearing was presented 
by petitioner. He testified under oath that he had never 
been a member of the Communist Party and also testified 
concerning the other charges against him. He did not 
refuse to answer any question directed to him. Peti
tioner’s testimony was supported by the testimony of 
eighteen other witnesses and the affidavits and statements 
of some forty additional persons. On May 23, 1952, 
McElvain notified petitioner that the Agency Board had 
determined that, on all the evidence, there was no reason
able doubt as to petitioner’s loyalty.

Thereafter, on April 6, 1953, petitioner was advised by 
the Loyalty Review Board that it had determined to con
duct a “post-audit” of the Agency Board's determination 
and, to this end, "hold a hearing and reach its own deci
sion.” 3 4 The hearing was held on May 12, 1953, in New 
Haven, before a panel of the Board consisting of respond
ents Hessey, Amen, and King. Once again, as at the

3 Authority for such action was purportedly based oyAtegulation 14 
of the regulations of the Loyalty Review 1 rd,<4» GF R §2HI 14 / -

4 Three of the five—a former President of Yale University, a former 
dean of the Yale Medical School, and a federal circuit judge—had 
given similar testimony at the previous hearing.

previous hearin the only evidence adduced was pre
sen ted by petitioner. In his own testimony, petitioner 
denied membership in the Communist Party, discussed 
his political beliefs and his motives for engaging in the 
activities and associations which were the subject of the 
charges, and answered all questions put to him by the 
Board. In support of petitioner’s testimony, five wit
nesses stated their long acquaintance with petitioner and 
their firm conviction of petitioner’s loyalty? In addition 
to this evidence, the record before the Board contained
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information supplied by informants whose identity was 
not disclosed to petitioner. The identity of one or more, 
but not all, of these informants was known to the Board. 
The information given by such informants had not been 
given under oath. The record also contained the evi
dence adduced by petitioner at the previous hearing. On 
this record, the Board determined that “on all the evi
dence, there is a reasonabledoubt as to Dr. Peters’ loyalty 
to the Government of the United States.”

By letter of May 22, 1953, the Chairman of the Board 
advised petitioner of the Board’s finding. The letter 
further stated that respondent Hobby had been notified 
of the decision and that petitioner had “been barred from 
the Federal service for a period of three years from May 
18, 1953, and any and all pending applications or existing 
eligibilities are cancelled.” The order of disbarment was 
made by the Board on behalf of the Civil Service Commis
sion, composed of respondents Young, Moore, and Law
ton.5 After an unsuccessful attempt to obtain a rehear
ing, petitioner brought the instant suit, naming each of 
the respondents as a defendant. _

5 Authority for the order of disbarment was purportedly based on 
Civil Service Rule V, §5.101 (a), 5 CFR (1954 Supp.) §5.101 (a).

II.
1

In his complaint, petitioner contends that the action 
taken against him was “in violation of Executive Order 
9835 and the Constitution of the United States . . . .” 
In support of his contention that the action violated the 
Executive Order, he makes the allegation, among others, 
that the Loyalty Review Board “exercised power beyond 
its power ‘to make advisory recommendations to the head 
of the agency’ as defined by Executive Order 9835, Part 
III, § 1 a ... .” On the constitutional issue, petitioner 
complains chiefly of the denial of any opportunity to con-
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front and cross-examine his secret accusers. He alleges 
that his removal and disbarment deprived him “of liberty 
and property without due process of law in that they 
branded him as a person disloyal to his country, arbi
trarily, without basis in fact and without a fair procedure 
and hearing.” In addition, he alleges that “The imposi
tion of the penalty of ineligibility for government service 
constituted a violation of the prohibition against bills of 
attainder and ex post facto laws by punishing the plaintiff 
by declaring him ineligible to serve the Government with
out a judicial trial or a fair administrative hearing . . . .” 
Finally, petitioner alleges that his removal and disbar
ment, solely on the basis of his political opinions, violated 
his right to freedom of speech.

In this Court, petitioner urges us to decide the case 
solely on the constitutional issue. This issue, if reached 
by the Court, would obviously present serious and far- 
reaching problems in reconciling fundamental constitu
tional guarantees with the procedures used to determine 
the loyalty of Government personnel. Compare Wieman 
v. Updegraff, 344 U. S. 182; United States v. Lovett, 328 
U. S. 303; Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U. S. 123. And note this Court’s division 
in Bailey v. Richardson, supra. We find, however, 
that the case can be decided without reaching the 
constitutional issue.

From a very early date, this Court has declined to 
anticipate a question of constitutional law7 in advance 
of the necessity of deciding it. Clearies River Bridge v. 
Warren Bridge, 11 Pet. 420, 553. See Alma Motor Co. v. 
Timken-Detroit Axle Co., 329 U. S. 129,136. Applying 
this rule to the instant case, we must at the outset deter
mine whether petitioner’s removal and disbarment were 
effected in accord with Executive Order 9835. On con
sideration of this question, we conclude that the Loyalty
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Review Board's action was so patently in violation of the 
Executive Order—in fact, beyond the Board’s delegated 
jurisdiction under the Order—that the constitutionality 
of the Order itself does not come into issue?

III.
The power of the Loyalty Review Board to adjudicate 

individual cases is set forth specifically in § 1 (a) of Part 
III of the Order:

“The Board shall have authority to review cases 
involving persons recommended for dismissal on 
grounds relating to loyalty by the loyalty board of 
any department or agency and to make advisory 
recommendations thereon to the head of the employ
ing department or agency. Such cases may be re
ferred to the Board either by the employing depart
ment or agency, or by the officer or employee 
concerned.”

Similarly, § 3 of Part III, which prescribes the proce
dures to be followed in loyalty cases under the Order, 
provides:

“A recommendation of removal by a loyalty board 
shall be subject to appeal by the officer or employee 
affected, prior to his removal, to the head of the em
ploying department or agency . . . and the decision 
of the department or agency concerned shall be sub
ject to appeal to the Civil Service Commission’s 
Loyalty Review Board, hereinafter provided for, for 
an advisory recommendation.”

The authority thus conferred on the Loyalty Review 
Board was limited to “cases involving persons recoin-

0 The question of the Board’s jurisdiction was, on request of the 
Court, argued and briefed. Compare. Alma Motor Company v. 
Timken-Detroit Axle Company, 329 U. S. 129, 132.
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mended for dismissal on grounds relating to loyalty by the 
loyalty board of any department or agency ... .” And, 
even as to these cases, the Loyalty Review Board was 
denied any power to undertake review on its own motion; 
only the employee recommended for dismissal, or his de
partment or agency, could refer such a case to the Loyalty 
Review Board.

___ In petitioner’s case, the Board failed to respect either- '" 
"or these limitations o^its-^upisdictloM^T Petitioner had
been twice cleared by the Agency Board and hence did 
not fall in the category of “persons recommended for dis
missal on grounds relating to loyalty by the loyalty board 
of any department or agency.” Moreover, petitioner’s 
case was never referred to the Loyalty Review Board by 
petitioner or the Agency. Instead, the Loyalty Review 
Board, acting solely on its own motion, undertook to “hold 
a hearing and reach its own decision.” On both grounds, 
the Board’s action was plainly beyond its jurisdiction 
unless such action was authorized by some other provision

he Order.
Section 1 of Part III also provides:

“b. The Board shall make rules and regulations, not 
inconsistent with the provisions of this order, deemed 
necessary to implement statutes and Executive orders 
relating to employee loyalty.

“c. The Loyalty Review Board shall also:
“(1) -Advise all departments and agencies on all 

problems relating to employee loyalty.
“(2) Disseminate information pertinent to em

ployee loyalty programs.
“(3) Coordinate the employee loyalty policies and 

procedures of the several departments and agencies.
“(4) Make reports and submit recommendations 

to the Civil Service Commission for transmission to 
the President from time to time as may be nec-

r
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f

/
i

essary to the maintenance of the employee loyalty 
program.”

Acting under subsection (b), the Board promulgated de
tailed regulations, effective December 14, 1947, elaborat
ing its powers under the Order.7 The regulations dis
tinguished between two types of proceedings in individual 
cases. The first dealt with appeals from adverse deci
sions.8 The second, described in Regulation 14, claimed 
for the Board a very different function.9 As amended on 

^December 17, Regulation 14 provided: 10

“Post-audit andfevi^w of files, (a) The Board, or 
an Executive Committee of the Board shall, as 

I deemed necessary from time to time, cause post- 
/ audits to be made of the files on loyalty cases decided 

by the employing De[|artment or Agency, or by a 
Regional Loyalty Boara.
“(b) The Board, or an’Executive Committee of the 
Board, shall have the right, in its discretion, to call 
up for review any determination or decision made 

 

by any Department or \Agency Loyalty Board or 

 

Regional Loyalty Board,\or by any head of an em-
ploying Department or gency, even though no
appeal has been taken. XnY such review shall be
made by a panel of the Boa 
or not a hearing has been he

and the panel, whether 
in the case, may affirm

the determination or decision^ or remand the case to 
the head of the Agency concerned for hearing, with 
appropriate instructions or for such further action or 

. procedure as the panel may determine. In excep
tional cases, if in the judgment of the Board or of an

7 13 Fed. Reg. 253 ct seq.
8 Id., at 255, 5 CFR § 210.9.

/v, fed.
, S' CFF



(b) fhe Board or dd/,'&Xs:dd‘t'XVfe-.:cq Board, or .a duly
constituted panel of the Eoardj shall have the right, in its : 
discretion to call up for ruviuv;anycase decided by any
or agency 1> yai ty board or regional loyalty department or agency, e 
trough no appeal has been taken. Any such review shall be n.adc by 
a pane : of tue Board, and the pane], wncthor or riot 1 hearing bus. b 
i ho in the case, may affirm the procedural muthoa followed and the 
action taken, or remand the case with appropriate instructions to t 
a^nuj ex- regional loyalty board concerned fur hearing or for such 
further action 6% procedure as the panel may dutormina. ■'

(’) lb a panel reviews d rpwu.oi .Ovt-c.Jdit-i.id reaches the >i 
eosciusiun that ths a • turmlnatioh niade belCw dobs not fully reeogni 
trial '1 iu of J’vital imuortauce*! as set, forth in sxucutiVo Order 
fthut persons' employed i n tn. fu k.r<d seiy-ice be of couplets and. ' 
unu6urving loyalty ia ths United Status, u
tin easy for a nearing, and after such hearing may affirm dr i’eyers 
tnc prigisal det.ermihatipri or decision, nevurtrielu-ss, it must alw.a 
be huu.um.bdrad that while’ i t is important that maximra protection be 
alfur-iud the United is tea against infiltration of disloyal 
ins., tn-.; rani.s of is ur.ylcy^es, equal protection must b^ affui ded
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/ Executive Committee of the Board, public interest
/ requires it, the panel may hold a new hearing in the 
i case and after such hearing, affirm tor reverse the
\ determination or decision.” 1

In undertaking to “hold a hearing and reach its own deci
sion” in petitioner’s case, the Board relied on Regulation 
14 as the source of its authority.

This regulation, however, is valid only if it is “not in
consistent with the provisions of this Order.” The 
Board's “post-audit” function, when used to survey the 
operation of the loyalty program and to insure a Uni
formity of procedures in the various loyalty boards, might
well be justified under the Board’s powers to “Advise all

UteWMWNKlMMa

has been taken”

departments and agencies on all problems relating to em
ployee loyalty” and “Coordinate the employee loyalty 
policies and procedures of the several departments and 
agencies.” But the regulation did not restrict the “post
audit” function to advice and coordination. Rather, it 
purported to allow the Board “to call up for review any 

. .even though no appeal

i

sought to do by regregulation precisely what it was not per-
mitted to do under the Order. Although the Order lim
ited the Board's jurisdiction to appeals from adverse 
rulings, the regulation asserted authority over appeals 
from favorable rulings as well; and although the Order 
limited the Board's jurisdiction to appeals referred to the 
Board by the employee or his department or agency, the 
regulation asserted authority in the Board to adjudicate 
individual cases on its own motion. To this extent the
regulation must fall iddisou v. Holly Hill
Fruit Products, 322 U. S. 607, 616-618, and Federal Com 
munication Commission v. American Broadcasting Co.
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Our interpretation of the language of the Order is con
firmed by The Report of the President's Temporary Com
mission on Employee Loyalty, released by the President 
on March 22, 1947, simultaneously with the Order. Four 
months before, the Commission had been established “to 
inquire into the standards, procedures, and the organi
zational provisions for (a) the investigation of persons 
who are now employed by the United States Government 
or are applicants for such employment, and (b) the re
moval or disqualification from employment of any disloyal 
or subversive person.” 11 In conducting its investigation, 
the Commission sought suggestions from 50 selected Gov
ernment agencies. The replies revealed general agree
ment “that the employing agency be responsible for the 
removal of its own employees.” 12 But a substantial 
number of the replies indicated: 13

11 Executive' Order 9806, 11 Fed. Resr. 13863. T.he Commission 
was composed of officials of the Civil Service Commission and the 
Departments of Justice, State, Treasury, War, and Navy.

12 The Report of die President's Temporary Commission on 
Employee Loyalty (1947) 14.

13 Id., at 15.

“(1) that there should be established an independent 
over-all centralized authority acting solely for and 
on behalf of the President in the matter of the re
moval of disloyal employees; or (2) that the original 
hearing in loyalty cases should be within the employ
ing agency, subject to a right of appeal to a central
ized agency established with a power to review de 
novo; or (3) that the over-all agency be established 
with advisory powers only.”

Of these three proposals, the first was flatly rejected by 
the Commission, which instead urged the establishment 
of a centralized agency combining elements of the, second 
and third. The Commission thought it “imperative that 
the head of each department or agency be solely responsi-
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ble for his own loyalty program.” 11 On the other hand, 
“so that the loyalty procedures operative in each of the 
departments and agencies may be properly coordi
nated . . . ” the Commission recognized “that a central 
review board should be created with definite advisory 
responsibilities in connection with the loyalty pro
gram.” 14 15 * These “advisory responsibilities” were envis
aged as “similar to those of a clearing house.” 10 But, in 
addition, the Board was to be authorized to review deci
sions adverse to employees, when referred to the board by 
the employee or the employing agency.17 18 Nowhere in 
the report was it even remotely suggested that the board 
was to have general jurisdiction to adjudicate individual 
cases; on the contrary, as already noted, the Commission 
expressly disapproved such a proposal. The Commis
sion’s recommendations, with only slight changes in 
language, were adopted in the provisions of the Order 
designating the functions of the Loyalty Review Board.”*

14/d., at 26.
15/d.. at 27.
10 Id., at 26.
17 Id., at 35-36.
18 See Bontccou, The Federal Loyalty-Security Program (1953), 29.
19 See the Commission’s report, supra, note 11, at 30:

“The standards must be specific enough to assure that innocent em
ployees will not fall within the purview of the disloyalty criteria. 
Every mature consideration was invoked by the Commission to afford 
maximum protection to the government from disloyal employees 
while safeguarding the individual employee with a maximum protec
tion from ill-advised accusations of disloyalty.”

While loyalty proceedings may not involve the imposi
tion of criminal sanctions, the limitation on the Board’s 
review power to adverse determinations was in keeping 
with the deeply rooted principle of criminal law that a 
verdict of guilty is appealable while a verdict of acquittal 
is not.19 This safeguard was one of the few, and perhaps 
one of the most important, afforded an accused employee
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under the Order. Its effect was to leave the initial deter
mination of his loyalty to his co-workers in the depart
ment—to his peers, as it were—who knew most about 
his character and his actions and his duties. He was 
thus assured that his fate would not be decided by polit
ical appointees who perhaps might be more vulnerable 
to the pressures of heated public opinion. To sanction 
the abrogation of this safeguard through Regulation 14, 
in the face of the Order’s language and the Commission’s 
report, would be to sanction administrative lawlessness. 
Agencies, whether created by statute or Executive Order, 
must of course be free to give reasonable scope to the 
terms conferring their authority. But they are not free 
to ignore plain limitations on that authority. Compare 
United States v. Wickersham, 201 U. S. 390, 398.

It is urged, however, that the President’s failure to 
express his disapproval of Regulation 14 must be deemed 
to constitute acquiescence in it. From this, it is con
tended that the President thus impliedly expanded the 
Loyalty Review Board’s powers under the Order. We 
cannot indulge in such fanciful speculation. Nothing 
short of explicit Presidential action could justify a con
clusion that the limitations on the Board’s powers had 
been eliminated. No such action by the President has 
been brought to our attention. There is, in fact, no evi
dence that the President even knew of the Board’s prac
tice prior to April 27, 1953, three weeks after the Board 
had notified petitioner of its intention to “hold a hearing' 
and reach its own decision.” And knowledge* of the 
practice can hardly be imputed tcxJdm in view of the 
relatively small number of 6ases)in which the Board

VAs of June 30, 1953, the Board had undertaken in only 5S cases 
to “hold a hearing and reach its own decision” despite a favorable

Annual
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the President issued Executive Order 10450, revoking 
Executive Order 9835 and establishing a new loyalty 
program.21 Executive Order 10450 by its own terms did 
not take effect until 30 days later on May 27, 1953. 
Although petitioner's case was heard and. determined by

J 
1

hence was not subject to Executive Order 10450, the Gov- 

I

eminent contends that Ji 11 evidences knowledge and ap
proval of Regulation 14.-- Section 11. however, did no 
more than recognize that cases under Regulation 14 might 
be pending on the effective date and authorize their deter
mination thereafter. And even as to these ca 
did not authorize the Board to recommend di 
at most the Board could remand the cases to

ludl not accept agency findings for review, upon appeal or olltcriri.<e.

be heard to final determination in accordance with the provisions of 
Ai)<iicu di tcnoiiia-

able determination the case shall be remanded to the department, or 
agency concerned for determination in accordance with the standards

^1u4h\ added.)
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S 11 surely affords no basis for divihi^
_ment Particularly is this so
where, as here, substantial rights affecting the lives and 
property of citizens are at stake. This Court has recog
nized that “a badge of infamy” attaches to a public em
ployee found disloyal. Wieman Updegraff, 344 U. S. 
183, 191. The power asserted by the Board to impose 
such a badge on petitioner cannot be supported on so 
tenuous a theory as that pressed upon us.

Nor was case, on its
own motion and despite a favorable determination by the 
Agency Board, the only unwarranted assumption of power 
by the Loyalty Review Board. In cancelling petitioner's 
eligibility from “the Federal service” for a period of three 
years, the Board purported to act under Civil Service Rule 
V, § 5.101 (a), which bars an employee from "the compet
itive service within three years after a final determination. 
that he is disqualified for Federal employment because of 
a reasonable doubt as to his loyalty. . . .” 23 The Board’s 
order of disbarment, however, was not limited to “the 
competitive service” but extended to all federal employ
ment.2* And although such a “final determination” could 
be made only by the employing agency, the Board did 
not wait for respondent Hobby to act on its recommenda
tion. Petitioner's disbarment was made effective on 
May 18,1953, four days before the Chairman of the Board 
wrote petitioner of the Board's determination and nearly 
four weeks before the Department took action to remove 
petitioner from his position. The Board’s haste can be

2i Italics added. 5 CFR (1954 Supp,) §5.101 (a). 21
21 Approximately 15% of all federal employee- are excepted from 

“the competitive >ervice.” 1954 Annual Report, United States Civil 
Service Commission, p. 10. Petitioner hirmeif was not employed in 
“the competitive service.” His position was clarified in “Schedule 
A,” an exempt category. 5 CFR §6.101 (n.); 5 CFR §6.1 (d).
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understood only in terms of its announced intention to 
deprive agencies of all discretion to determine whether 
the Board's recommendations should be accepted/'

IV,
There only remains for consideration the question of 

relief. Initially petitioner is entitled to a declaratory 
judgment that his removal and disbarment were invalid. 
He is further entitled to an order directing the respondent 
members of the Civil Service Commission to expunge 
from its records the Loyalty Review Board’s finding that 
there is a reasonable doubt as to petitioner’s loyalty and 
to expunge from its records any ruling that petitioner is 
barred from federal employment by reason of that finding. 
His prayer for reinstatement, however, cannot be granted, 
since it appears that the term of petitioner’s appointment 
would have expired on December 31, 1953, wholly apart 
from his removal on loyalty grounds.

The judgment below is reversed and the cause is re
manded to the District Court for entry of a decree in
conformity with this opinion. Reversed.

25 On December 17, 194S, the Board issued the following directive, 
entitled “Legal effect of advisory recommendations,” to the depart
ments and agencies covered by the Order:
“The President, expects that loyalty policies, procedures, and stand
ards will be uniformly applied in the adjudication of loyalty cases by 
the several agencies, and the responsibility for coordinating the pro
gram and assuring uniformity has been placed in the Loyalty Review 
Board. The recommendations of the Civil Service Commission in 
cases of employees Covered by section 14 of the Veterans’ Preference 
Act of 1944 are mandatory, and the loyalty of persons not covered by 
section 14 should be judged by the same standards. Therefore, if 
uniformity is to be attained it is necessary that the head of an agency 
follow the. recommendation of the Loyalty Review Board in all cases.” 
(Italics added.)
13 Fed. Reg. 9372, 5 CFR §220.4 (b). See Bontecou, The Federal 
Loyalty-Security Program (1953), 54-55. Compare Kutcher v. 
Cray, 199 F. 2d 783 (C. A. D. C.).
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SUPREME COURT OF THE UNITED STATES

No. 376— October Term, 1954.

John P. Peters, Petitioner, On Writ of Certiorari to the 
v United States Court of

X t i u ii i Appeals for the District Oveta Culp Hobby, et al. . „ . . . .: of Columbia Circuit.

[May—, 1955.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

This action was instituted by petitioner in the District 
Court for the District of Columbia. The principal relief 
sought is a declaration that petitioner’s removal and dis
barment from federal employment were invalid. Prior 
to trial, the District Court granted the respondent’s mo
tion for judgment on the pleadings. The judgment was 
affirmed, one judge dissenting, by the Court of Appeals 
for the District of Columbia Circuit, relying on its deci
sion in Bailey v. Richardson, 182 F. 2d 46, sustained here 
by an equally divided vote, 341 U. S. 918. We granted 
certiorari, 348 U. S. 882^ because the case appeared to 
present the same constitutional question left unresolved 
by this Court’s action in Bailey v. Richardson, supra.

I. \ J .

The basic facts are undisputed. Petitioner is a pro
fessor of medicine, specializing in the study of metabo
lism, at Yale University;’ For several years prior to 1953, 
because of his eminence in the field of medical science, 
he was employed as a Special Consultant in the United 
States Public Health Service of the Federal Security 
Agency. On April 10, 1953, the functions of the Federal 
Security Agency were transferred to the Department of 
Health, Education, and Welfare, headed by respondent
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Hobby. Petitioner’s duties required his presence in 
Washington from four to ten days each year, when called 
upon by the Surgeon General, to render advice concern
ing proposals to grant federal assistance to various medi
cal research institutions. This work was not of a con
fidential or sensitive character and did riot entail access 
to classified material. Petitioner was compensated at a 
specified per diem rate for days actually worked. At 
the time of his removal, petitioner was employed under 
an appointment expiring on December 31, 1953.

On March 21, 1947, Executive Order 9835 was issued 
by the President.1 2 It provided that the head of each 
department and agency in the Executive Branch of the 
Government “shall be personally responsible for an ef
fective program to assure that disloyal civilian officers or 
employees are not retained in employment in his depart
ment or agency.” Toward that end, the Order directed 
the establishment within each department or agency of 
one or more loyalty boards “for the purpose of hearing 
loyalty cases arising within such department or agency 
and making recommendations with respect to the removal 
of any officer or employee . . . on grounds relating to 
loyalty. . . .” The order also provided for the estab
lishment of a central Loyalty Review Board in the Civil 
Service Commission. The Board, in addition to various 
supervisory functions, was authorized “to review cases 
involving persons recommended for dismissal . . . by the 
Loyalty Board of any department or agency . . . .” The 
standard for removal prescribed by the Order was whether, 
“on all the evidence, reasonable grounds exist for belief 
that the person involved is disloyal to the Government 
of the United States.” This standard was amended on 
April 28, 1951.' As amended, the standard to be applied 
was whether, “on all the evidence, there is a reasonable 

1 12 Fed. Reg. 1935.
2 Executive Order 10241, 16 Fed. Reg. 3690.
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doubt as to the loyalty of the person involved to the 
Government of the United States.”

In January 1949, Joseph E. McElvain, Chairman of the 
Board of Inquiry on Employee Loyalty of the Federal 
Security Agency, notified petitioner that derogatory in
formation relating to his loyalty had been received. 
Accompanying McElvain’s letter was a detailed inter
rogatory relating to petitioner’s associations and affilia
tions. Petitioner promptly completed the form and 
returned it. Shortly thereafter, McElvain advised peti
tioner that the Agency Board had determined that no 
reasonable grounds existed for belief that petitioner was 
disloyal.

In May 1951, following the amendment of the removal 
standard prescribed by Executive Order 9835, the Execu
tive Secretary of the Loyalty Review Board advised 
McElvain that petitioner's case should be reopened and 
readjudicated pursuant to the amended standard. Three 
months later, the Acting Chairman of the Loyalty Review 
Board informed McElvain that a panel of the Loyalty 
Review Board had considered petitioner’s case and had 
recommended that it be remanded to the Agency Board 
for a hearing. Acting on the Loyalty Review Board’s 
recommendation, McElvain sent petitioner a letter of 
charges. Sixteen charges were specified, relating to 
alleged membership in the Communist Party, sponsorship 
of certain petitions, affiliation with various organizations, 
and alleged association with Communists and Communist 
sympathizers. In his reply, made under oath, petitioner 
denied that he had ever been a member of the Communist 
Party and set forth information concerning the other 
charges.

On April 1 and 2, 1952, the Agency Board conducted a 
hearing on petitioner’s case in New Haven, Connecticut. 
The sources of the information as to the facts bearing on 
the charges were not identified or made available to peti-
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tioner’s counsel for cross-examination. The identity of 
one or more of the informants furnishing such information, 
but not of all the informants, was known to the Board. 
The only evidence adduced at the hearing was presented 
by petitioner. He testified under oath that he had never 
been a member of the Communist Party and also testified 
concerning the other charges against him. He did not 
refuse to answer any question directed to him. Peti
tioner’s testimony was supported by the testimony of 
eighteen other witnesses and the affidavits and statements 
of some forty additional persons. On May 23, 1952, 
McElvain notified petitioner that the Agency Board had 
determined that, on all the evidence, there was no reason
able doubt as to petitioner’s loyalty.

Thereafter, on April 6, 1953, petitioner was advised by 
the Loyalty Review Board that it had determined to con
duct a “post-audit” of the Agency Board’s determination 
and, to this end, “hold a hearing and reach its own deci
sion.” 3 4 The hearing Was held on May 12, 1953, in New 
Haven, before a panel of the Board consisting of respond
ents Hessey, Amen, and King. Once again, as at the 
previous hearing, the only evidence adduced was pre- 
sented by petitioner. In his own testimony, petitioner 
denied membership in the Communist Party, discussed 
his political beliefs and his motives for engaging in the 
activities and associations which were the subject of the 
charges, and answered all questions put to him by the 
Board. In support of petitioner’s testimony, five wit
nesses stated their long acquaintance with petitioner and 
their firm conviction of petitioner’s loyalty.' In addition 
to this evidence, the record before the Board contained 

3 Authority for such action was purportedly based on Regulation 14 
of the regulations of the Loyalty Review Board, 5 CFR §210.14.

4 Three of the five—a former President of Yale University, a former 
dean of the Yale Medical School, and a federal circuit judge—had 
given similar testimony at the previous hearing.
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information supplied by informants whose identity was 
not disclosed to petitioner. The identity of one or more, 
but not all, of these informants was known to the Board. 
The information given by such informants had not been 
given under oath. The record also contained the evi
dence adduced by petitioner at the previous hearing. On 
this record, the Board determined that “on all the evi
dence, there is a reasonable doubt aS to Dr. Peters’ loyalty 
to the Government of the United States.”

By letter of May 22, 1953, the Chairman of the Board 
advised petitioner of the Board’s finding. The letter 
further stated that respondent Hobby had been notified 
of the decision and that petitioner had “been barred from 
the Federal service for a period of three years from May 
18, 1953, and any and all pending applications or existing 
eligibilities are cancelled.” The order of disbarment was 
made by the Board on behalf of the Civil Service Commis
sion, composed of respondents Young, Moore, and Law- 
ton.5 After an unsuccessful attempt to obtain a rehear
ing, petitioner brought the instant suit, naming each of 
the respondents as a defendant.

5 Authority for the order of disbarment was purportedly based on 
Civil Service Rule V, § 5.101 (a), 5 CFR (1954 Supp.) § 5.101 (a).

II.

In his complaint, petitioner contends that the action 
taken against him was “in violation of Executive Order 
9835 and the Constitution of the United States . . . .” 
In support of his contention that the action violated the 
Executive Order, he makes the allegation, among others, 
that the Loyalty Review Board “exercised power beyond 
its power ‘to make advisory recommendations to the head 
of the agency’ as defined by Executive Order 9835, Part 
III, § 1 a ... .” On the constitutional issue, petitioner 
complains chiefly of the denial of any opportunity to con
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front and cross-examine his secret accusers. He alleges 
that his removal and disbarment deprived him “of liberty 
and property without due process of law in that they 
branded him as a person disloyal to his country, arbi
trarily, without basis in fact and without a fair procedure 
and hearing.” In addition, he alleges that “The imposi
tion of the penalty of ineligibility for government service 
constituted a violation of the prohibition against bills of 
attainder and ex post facto laws by punishing the plaintiff 
by declaring him ineligible to serve the Government with
out a judicial trial or a fair administrative hearing . . , ” 
Finally, petitioner alleges that his removal and disbar
ment, solely on the basis of his political opinions, violated 
his right to freedom of speech.

In this Court, petitioner urges us to decide the case 
solely on the constitutional issue. This issue, if reached 
by the Court, would obviously present serious and far- 
reaching problems in reconciling fundamental constitu
tional guarantees with the procedures used to determine 
the loyalty of Government personnel. Compare Wieman 
V. Updegraff, 344 U. S. 182; United States v. Lovett, 328 
U. S. 303; Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U. S. 123. And note this Court’s division 
in Bailey v. Richardson, supra. We find, however, 
that the case can be decided without reaching the 
constitutional issue.

From a very early date, this Court has declined to 
anticipate a question of constitutional law in advance 
of the necessity of deciding it. Charles River Bridge v. 
Warren Bridge, 11 Pet. 420, 553. See Alma Motor Co. v. 
Timken-Detroit Axle Co., 329 U. S. 129, 13G. Applying 
this rule to the instant case, we must at the outset deter
mine whether petitioner’s removal and disbarment were 
effected in accord with Executive Order 9835. On con
sideration of this question, we conclude that the Loyalty
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information supplied by informants whose identity was 
not disclosed to petitioner. The identity of one or more, 
but not all, of these informants was known to the Board. 
The information given by such informants had not been 
given under oath. The record also contained the evi
dence adduced by petitioner at the previous hearing. On 
this record, the Board determined that “on all the evi
dence, there is a reasonable doubt as to Dr. Peters’ loyalty 
to the Government of the United States.”

By letter of May 22, 1953, the Chairman of the Board 
advised petitioner of the Board’s finding. The letter 
further stated that respondent Hobby had been notified 
of the decision and that petitioner had “been barred from 
the Federal service for a period of three years from May 
18, 1953, and any and all pending applications or existing 
eligibilities are cancelled.” The order of disbarment was 
made by the Board on behalf of the Civil Service Commis
sion, composed of respondents Young, Moore, and Law
ton.5 After an unsuccessful attempt to obtain a rehear
ing, petitioner brought the instant suit, naming each of 
the respondents as a defendant.

5 Authority for the order of disbarment was purportedly based on 
Civil Service Pule V, §5.101 (a), 5 CFR (1054 Supp.) § 5.101 (a).

In his complaint, petitioner contends that the action 
taken against him was “in violation of Executive Order 
9835 and the Constitution of the United States . . . .” 
In support of his contention that the action violated the 
Executive Order, he makes the allegation, among others, 
that the Loyalty Review Board “exercised power beyond 
its power ‘to make advisory recommendations to the head 
of the agency’ as defined by Executive Order 9835, Part 
III, § 1 a ... .” On the constitutional issue, petitioner 
complains chiefly of the denial of any opportunity to con-
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front and cross-examine his secret accusers. He alleges 
that his removal and disbarment deprived him “of liberty 
and property without due process of law in that they 
branded him as a person disloyal to his country, arbi
trarily, without basis in fact and without a fair procedure 
and hearing.” In addition, he alleges that “The imposi
tion of the penalty of ineligibility for government service 
constituted a violation of the prohibition against bills of 
attainder and ex post facto laws by punishing the plaintiff 
by declaring him ineligible to serve the Government with
out a judicial trial or a fair administrative hearing . . . .” 
Finally, petitioner alleges that his removal and disbar
ment, solely on the basis of his political opinions, violated 
his right to freedom of speech.

In this Court, petitioner urges us to decide the case 
solely on the constitutional issue. This issue, if reached 
by the Court, would obviously present serious and far- 
reaching problems in reconciling fundamental constitu
tional guarantees with the procedures used to determine 
the loyalty of Government personnel. Compare Wieman 
v. Updegraff, 344 U. S. 182; United States v. Lovett, 328 
U. S. 303; Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U. S. 123. And note this Court’s division 
in Bailey v. Richardson, supra. We find, however, 
that the case can be decided without reaching the 
constitutional issue.

From a very early date, this Court has declined to 
anticipate a question of constitutional law7 in advance 
of the necessity of deciding it. Charles River Bridge v. 
Warren Bridge, 11 Pet. 420, 553. See Alma Motor Co. v. 
Timken-Detroit Axle Co., 329 U. S. 129, 136. Applying 
this rule to the instant case, we must at the outset deter
mine whether petitioner’s removal and disbarment were 
effected in accord with Executive Order 9835. On con
sideration of this question, we conclude that the Loyalty
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Review Board's action was so patently in violation of the 
Executive Order—in fact, beyond the Board’s delegated 
jurisdiction under the Order—that the constitutionality 
of the Order itself does not come into issue?

in.
The power of the Loyalty Review Board to adjudicate 

individual cases is set forth specifically in § 1 (a) of Part 
III of the Order:

“The Board shall have authority to review cases 
involving persons recommended for dismissal on 
grounds relating to loyalty by the loyalty board of 
any department or agency and to make advisory 
recommendations thereon to the head of the employ
ing department or agency. Such cases may be re
ferred to the Board either by the employing depart
ment or agency, or by the officer or employee 
concerned.”

Similarly, $ 3 of Part III. which prescribes the proce
dures to be followed in loyalty cases under the Order, 
provides:

“A recommendation of removal by a loyalty board 
shall be subject to appeal by the officer or employee 
affected, prior to his removal, to the head of the em
ploying department or agency ... and the decision 
of the department or agency concerned shall be sub
ject to appeal to the Civil Service Commission’s 
Loyalty Review Board, hereinafter provided for, for 
an advisory recommendation.”

The authority thus conferred on the Loyalty Review 
Board was limited to “cases involving persons recom-

0 The question of the Board’s jurisdiction was, on request of the 
Court, argued and briefed. Compare Alina Motor Company v. 
Timkcn-Ditruit Axle Company, 329 U. S. 129, 132.
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mended for dismissal on grounds relating to loyalty by the 
loyalty board of any department or agency . . . .” And, 
even as to these cases, the Loyalty Review Board was 
denied any power to undertake review on its own motion; 
only the employee recommended for dismissal, or his de
partment or agency, could refer such a case to the Loyalty 
Review Board.

In petitioner’s case, the Board failed to respect either 
of these limitations on its jurisdiction. Petitioner had 
been twice cleared by the Agency Board and hence did 
not fall in the category of “persons recommended for dis
missal on grounds relating to loyalty by the loyalty board 
of any department or agency.” Moreover, petitioner’s 
case was never referred to the Loyalty Review Board by 
petitioner or the Agency. Instead, the Loyalty Review 
Board, acting solely on its own motion, undertook to “hold 
a hearing and reach its own decision.” On both grounds, 
the Board’s action was plainly beyond its jurisdiction 
unless such action was authorized by some other provision 
in the Order.

Section 1 of Part III also provides^
“b. The Board shall make rules and regulations, not 

inconsistent with the provisions of this order, deemed 
necessary to implement statutes and Executive orders 
relating to employee loyalty.

“c. The Loyalty Review Board shall also:
“(1) Advise all departments and agencies on all 

problems relating to employee loyalty.
“(2) Disseminate information pertinent to em

ployee loyalty programs.
“(3) Coordinate the employee loyalty policies and 

procedures of the several departments and agencies.
“(4) Make reports and submit recommendations 

to the Civil Service Commission for transmission to 
the President from time to time as may be nec-
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essary to the maintenance of the employee loyalty 
program.”

Acting under subsection (b), the Board promulgated de
tailed regulations, effective December 14, 1947, elaborat
ing its powers under the Order.7 The regulations dis
tinguished between two types of proceedings in individual 
cases. The first dealt with appeals from adverse deci
sions.8 * The second, described in Regulation 14, claimed 
for the Board a very different function.® As amended on 
December 17, 1948, Regulation 14 provided: 10

7 13 Fed. Beg. 253 et scq.
8 Id., at 255, 5 CFR § 210.9.
0 13 Fed. Reg. 255.
10 Id., at 9366, 5 CFR § 210.14.

“Post-audit and review of files, (a) The Board, or 
an Executive Committee of the Board shall, as 
deemed necessary from time to time, cause post
audits to be made of the files on loyalty cases decided 
by the employing Department or Agency, or by a 
Regional Loyalty Board.
“(b) The Board, or an Executive Committee of the 
Board, shall have the right, in its discretion, to call 
up for review any determination or decision made 
by any Department or Agency Loyalty Board or 
Regional Loyalty Board, or by any head of an em
ploying Department or Agency, even though no 
appeal has been taken. Any such review shall be 
made by a panel of the Board, and the panel, whether 
or not a hearing has been held in the case, may affirm 
the determination or decision, or remand the case to 
the head of the Agency concerned for hearing, with 
appropriate instructions or for such further action or 
procedure as the panel may determine. In excep
tional cases, if in the judgment of the Board or of an
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Executive Committee of the Board, public interest 
requires it, the panel may hold a new hearing in the 
case and after such hearing, affirm or reverse the 
determination or decision.”

In undertaking to “hold a hearing and reach its own deci
sion” in petitioner’s case, the Board relied on Regulation 
14 as the source of its authority.

This regulation, however, is valid only if it is “not in
consistent with the provisions of this Order.” The 
Board’s “post-audit” function, when used to survey the 
operation of the loyalty program and to insure a uni
formity of procedures in the various loyalty boards, might 
well be justified under the Board’s powers to “Advise all 
departments and agencies on all problems relating to em
ployee loyalty” and “Coordinate the employee loyalty 
policies and procedures of the several departments and 
agencies.” But the regulation did not restrict the “post- 
audit” function to advice and coordination. Rather, it 
purported to allow the Board “to call up for review any 
determination or decision . . . even though no appeal 
has been taken” and “in exceptional cases” to “hold a new 
hearing in the case and after such hearing, affirm or 
reverse the determination or decision.” The Board thus 
sought to do by regulation precisely what it was not per- 
mitted to do under the Order. Although the Order lim
ited the Board’s jurisdiction to appeals from adverse 
rulings, the regulation asserted authority over appeals 
from favorable rulings as well; and although the Order 
limited the Board's jurisdiction to appeals referred to the 
Board by the employee or his department or agency, the 
regulation asserted authority in the Board to adjudicate 
individual cases on its own motion. To this extent the 
regulation must fall. See. e. g., Addison v. Holly Hill 
Fruit Products, 322 IL S. 607, 616-618, and Federal Com
munication Commission v. American Broadcasting Co., 
347 U. S. 284,296-297.
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Our interpretation of the language of the Order is con
firmed by The Report of the President’s Temporary Corn- 
mission on Employee Loyalty, released by the President 
on March 22,1947, simultaneously with the Order. Four 
months before, the Commission had been established “to 
inquire into the standards, procedures, and the organi
zational provisions for (a) the investigation of persons 
who are now employed by the United States Government 
or are applicants for such employment, and (b) the re
moval or disqualification from employment of any disloyal 
or subversive person.” 11 In conducting its investigation, 
the Commission sought suggestions from 50 selected Gov- 
eminent agencies. The replies revealed general agree
ment “that the employing agency be responsible for the 
removal of its own employees.”12 But a substantial 
number of the replies indicated: 13

11 Executive Order 9*06, 11 Fed. Re". 13S63. The Commi-sion 
was composed of officials of the Civil Service Commission and the 
Departments of Justice, State, Treasury, War, and Navy.

12 The Report of the President's Temporary Commission on 
Employee Loyalty (1947) 14.

13 Id., at 15.

“(1) that there should be established an independent 
over-all centralized authority acting solely for and 
on behalf of the President in the matter of the re
moval of disloyal employees; or (2) that the original 
hearing in loyalty cases should be within the employ
ing agency, subject to a right of appeal to a central
ized agency established with a power to review de 
novo; or (3) that the over-all agency be established 
with advisory powers only.”

Of these three proposals, the first was flatly rejected by 
the Commission, which instead urged the establishment 
of a centralized agency combining elements of the second 
and third. The Commission thought it “imperative that 
the head of each department or agency be solely responsi-
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ble for his own loyalty program.” 14 15 * On the other hand, 
“so that the loyalty procedures operative in each of the 
departments and agencies may be properly coordi
nated . . . ,” the Commission recognized “that a central 
review board should be created with definite advisory 
responsibilities in connection with the loyalty pro
gram.”,5 These “advisory responsibilities” were envis
aged as “similar to those of a clearing house.”10 But, in 
addition, the Board was to be authorized to review deci
sions adverse to employees, when referred to the board by 
the employee or the employing agency.17 Nowhere in 
the report was it even remotely suggested that the board 
was to have general jurisdiction to adjudicate individual 
cases; on the contrary, as already noted, the Commission 
expressly disapproved such a proposal. The Commis
sion’s recommendations, with only slight changes in 
language, were adopted in the provisions of the Order 
designating the functions of the Loyalty Review Board.11*

14 Id., at 26.
15 Id., at 27.
10 Id., at 26.
17 Id., at 35-36.

Bontecou, The Federal Loyalty-Security Program (1953), 29.
’"See the Commission’s report, supra, note 11, at 30:

“The standards must be specific enough to assure that innocent em
ployees will not fall within the purview of the disloyalty criteria. 
Every mature consideration was invoked by the Commission to afford 
maximum protection to the government from disloyal employees 
while safeguarding the individual employee with a maximum protec
tion from ill-advised accusations of disloyalty.”

While loyalty proceedings may not involve the imposi
tion of criminal sanctions, the limitation on the Board’s 
review power to adverse determinations was in keeping 
with the deeply rooted principle of criminal law that a 
verdict of guilty is appealable while a verdict of acquittal 
is. not.*9 This safeguard was one of the few, and perhaps 
one of the most important, afforded an accused employee
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under the Order. Its effect was to leave the initial deter
mination of his loyalty to his co-workers in the depart
ment—to his peers, as it were—who knew most about 
his character and his actions and his duties. He was 
thus assured that his fate would not be decided by polit
ical appointees w'ho perhaps might be more vulnerable 
to the pressures of heated public opinion. To sanction 
the abrogation of this safeguard through Regulation 14, 
in the face of the Order’s language and the Commission’s 
report, would be to sanction administrative lawlessness. 
Agencies, whether created by statute or Executive Order, 
must of course be free to give reasonable scope to the 
terms conferring their authority. But they are not free 
to ignore plain limitations on that authority. Compare 
United States v. Wickersham, 201 U. S. 390, 398.

It is urged, however, that the President’s failure to 
express his disapproval of Regulation 14 must be deemed 
to constitute acquiescence in it. From this, it is con
tended that the President thus impliedly expanded the 
Loyalty Review Board’s powers under the Order. We 
cannot indulge in such fanciful speculation. Nothing 
short of explicit Presidential action could justify a con
clusion that the limitations on the Board’s powers had 
been eliminated. No such action by the President has 
been brought to our attention. There is, in fact, no evi
dence that the President even knew of the Board’s prac
tice prior to April 27, 1953, three weeks after the Board 
had notified petitioner of its intention to “hold a hearing 
and reach its owm decision.” And knowledge of the 
practice can hardly be imputed to him in view of the 
relatively small number of cases in which the Board took 
such action over its six-year life.20 On April 27, 1953,

20 As of June 30, 1953, the Board had undertaken in only 58 cases 
to “hold a hearing and reach its own decision” despite a favorable 
determination below. Of these 58 cases, 22—including petitioner’s— 
arose in the fiscal year immediately preceding June 30, 1953. Annual
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the President issued Executive Order 10450, revoking 
Executive Order 9835 and establishing a new loyalty 
program.21 Executive Order 10450 by its own terms did 
not take effect until 30 days later on May 27, 1953. 
Although petitioner’s case was heard and determined by 
the Loyalty Review Board during this 30-day period and 
hence was not subject to Executive Order 10450, the Gov
ernment contends that § 11 evidences knowledge and ap
proval of Regulation 14.22 Section 11, however, did no 
more than recognize that cases under Regulation 14 might 
be pending on the effective date and authorize their deter
mination thereafter. And even as to these cases § 11 
did not authorize the Board to recommend dismissal; 
at most the Board could remand the cases to agency 
boards for reconsideration. With respect to cases de
termined prior to the effective date—such as petitioner's—

Reports of the Civil Service Commission: 1948 (p. IS), 1049 (p. 37), 
1950 (pp. 33-34), 1951 (p. 36), 1952 (p. 56), 1953 (p. 31). In a 
number of these 5S cases, the employee resigned prior to the scheduled 
hearing; and, in a number of the remaining cases, the Loyalty Review 
Board affirmed the favorable determination. Thus in the 1953 fiscal 
year, of the 22 hearings scheduled, two were cancelled because of 
resignation and eight resulted in affirmance. 1953 Annual Report, 
Civil Service Commission, p. 31.

21 18 Fed. Reg. 24S9.
22Section 11 provides in pertinent part:
‘‘On and after the effective date of this order the Loyalty Review 

Board established by Executive Order No. 9835 of March 21, 1947, 
shall not accept agency findings for review, upon appeal or otherwise. 
Appeals pending before the Loyalty Review Board on such date shall 
be heard to final determination in accordance with the provisions of 
the said Executive Order No. 9.835, as amended. Agency determina
tions favorable to the officer or employee concerned pending before 
the Loyalty Review Board on such date, shall be acted upon by such 
Board, and whenever the Board is not in agreement with such favor
able determination the case shall be remanded to the department or 
agency concerned for determination in accordance with the standards 
and procedures established pursuant to this order.” (Italics added.)
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§11 surely affords no basis for divining an implied amend
ment of the Executive Order. Particularly is this so 
where, as here, substantial rights affecting the lives and 
property of citizens are at stake. This Court has recog
nized that “a badge of infamy” attaches to a public em
ployee found disloyal. JFwman v. Updegraff, 344 U. S. 
183, 191. The power asserted by the Board to impose 
such a badge on petitioner cannot be supported on so 
tenuous a theory as that pressed upon us.

Nor was the adjudication of petitioner’s case, on its 
own motion and despite a favorable determination by the 
Agency Board, the only unwarranted assumption of power 
by the Loyalty Review Board. In cancelling petitioner's 
eligibility from “the Federal service” for a period of three 
years, the Board purported to act under Civil Service Rule 
V, § 5.101 (a), which bars an employee from “the compet
itive service within three years after a final determination 
that he is disqualified for Federal employment because of 
a reasonable doubt as to his loyalty. . . .” 23 The Board’s 
order of disbarment, however, was not limited to “the 
competitive service” but extended to all federal employ
ment.24 And although such a “final determination” could 
be made only by the employing agency, the Board did 
not wait for respondent Hobby to act on its recommenda
tion. Petitioner's disbarment .was made effective on 
May 18,1953, four days before the Chairman of the Board 
wrote petitioner of the Board’s determination and nearly 
four weeks before the Department took action to remove 
petitioner from his position. The Board’s haste can be

23 Italics added. 5 CFR (1954 Supp.) § 5.101 (a).
24 Approximately 15% of all federal employees are excepted from 

“the competitive service.” 1954 Annual Report, United States Civil 
Service Commission, p. 10. Petitioner himself was not employed in 
“the competitive service.” His position was classified in “Schedule 
A,” an exempt category. 5 CFR §6.101 (n.); 5 CFR §6.1 (d).
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understood only in terms of its announced intention to 
deprive agencies of all discretion to determine whether 
the Board’s recommendations should be accepted?5

" IV.
There only remains for consideration the question of 

relief. Initially petitioner is entitled to a declaratory 
judgment that his removal and disbarment were invalid. 
He is further entitled to an order directing the respondent 
members of the Civil Service Commission to expunge 
from its records the Loyalty Review Board’s finding that 
there is a reasonable doubt as to petitioner’s loyalty and 
to expunge from its records any ruling that petitioner is 
barred from federal employment by reason of that finding. 
His prayer for reinstatement, however, cannot be granted,
since it appears that the term of petitioner’s appointment 
would have expired on December 31, 1953, wholly apart 
from his removal on loyalty grounds.

The judgment below is reversed and the cause is re
manded to the District Court for entry of a decree in
conformity with this opinion. Reversed.

25 On December 17, 1948, the Board issued the following directive, 
entitled “Legal effect of advisory recommendations,” to the depart
ments and agencies covered by the Order:
“The President expects that loyalty policies, procedures, and stand
ards will be uniformly applied in the adjudication of loyalty cases by 
the several agencies, and the responsibility for coordinating the pro
gram and assuring uniformity has been placed in the Loyalty Review 
Board. The recommendations of the Civil Service Commission in 
cases of employees covered by section 14 of the Veterans’ Preference 
Act of 1944 are mandatory, and the loyalty of persons not covered by 
section 14 should be judged by the same standards. Therefore, if 
uniformity is to be attained it is necessary that the head of an agency 
follow the recommendation of the Loyalty Review Board in all cases.” 
(Italics added.)
13 Fed. Reg. 9372, 5 CFR § 220.4 (b). See Bontecou, The Federal 
Loyalty-Security Program (1953), 54-55. Compare Kutcher v. 
Gray, 199 F. 2d 783 (C. A. D. C.).
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This action was instituted by petitioner in the District 
Court for the District of Columbia. The principal relief 
sought is a declaration that petitioner’s removal and dis
barment from federal employment were invalid. Prior 
to trial, the District Court granted the respondent's mo
tion for judgment on the pleadings. The judgment was 
affirmed, one judge dissenting, by the Court of Appeals 
for the District of Columbia Circuit, relying on its deci
sion in Bailey v. Richardson, 182 F. 2d 46, sustained here 
by an equally divided vote, 341 U. S. 918. We granted 
certiorari, 348 U. S. 882, because the case appeared to 
present the same constitutional question left unresolved 
by this Court’s action in Bailey v. Richardson, supra.

The basic facts are undisputed. Petitioner is a pro
fessor of medicine, specializing in the study of metabo
lism, at Yale University. For several years prior to 1953, 
because of his eminence in the field of medical science, 
he was employed as a Special Consultant in the United 
States Public Health Service of the Federal Security 
Agency. On April 10, 1953, the functions of the Federal 
Security Agency were transferred to the Department of 
Health, Education, and Welfare, headed by respondent



2 PETERS v. HOBBY.

Hobby. Petitioner’s duties required his presence in 
Washington from four to ten days each year, when called 
upon by the Surgeon General, to render advice concern
ing proposals to grant federal assistance to various medi
cal research institutions. This work was not of a con
fidential or sensitive character and did not entail access 
to classified material. Petitioner was compensated at a 
specified per diem rate for days actually worked. At 
the time of his removal, petitioner was employed under 
an appointment expiring on December 31, 1953.

On March 21, 1947, Executive Order 9S35 was issued 
by the President.1 2 It provided that the head of each 
department and agency in the Executive Branch of the 
Government “shall be personally responsible for an ef
fective program to assure that disloyal civilian officers or 
employees are not retained in employment in his depart
ment or agency.” Toward that end, the Order directed 
the establishment within each department or agency of 
one or more loyalty boards “for the purpose of hearing 
loyalty cases arising within such department or agency 
and making recommendations with respect to the removal 
of any officer or employee ... on grounds relating to 
loyalty. . . .” The order also provided for the estab
lishment of a central Loyalty Review Board in the Civil 
Service Commission. The Board, in addition to various 
supervisory functions, was authorized “to review cases 
involving persons recommended for dismissal ... by the 
Loyalty Board of any departmentor agency . . . .” The 
standard for removal prescribed by the Order was whether, 
“on all the evidence, reasonable grounds exist for belief 
that the person involved is disloyal to the Government 
of the United States.” This standard was amended on 
April 28, 1951.a As amended, the standard to be applied 
was whether, “on all the evidence, there is a reasonable

1 12 Fed. Reg. 1935.
2 Executive Order 10241, 10 Fed. Reg. 3690.
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doubt as to the loyalty of the person involved to the 
Government of the United States.”

In January 1949, Joseph E. McElvain, Chairman of the 
Board of Inquiry on Employee Loyalty of the Federal 
Security Agency, notified petitioner that derogatory in
formation relating to his loyalty had been received. 
Accompanying McElvain’s letter was a detailed inter
rogatory relating to petitioner’s associations and affilia
tions. Petitioner promptly completed the form and 
returned it. Shortly thereafter, McElvain advised peti
tioner that the Agency Board had determined that no 
reasonable grounds existed for belief that petitioner was 
disloyal.

In May 1951, following the amendment of the removal 
standard prescribed by Executive Order 9S35, the Execu
tive Secretary of the Loyalty Review Board advised 
McElvain that petitioner’s case should be reopened and 
readjudicated pursuant to the amended standard. Three 
months later, the Acting Chairman of the Loyalty Review 
Board informed McElvain that a panel of the Loyalty 
Review Board had considered petitioner’s case and had 
recommended that it be remanded to the Agency Board 
for a hearing. Acting on the Loyalty Review Board’s 
recommendation, McElvain sent petitioner a letter of 
charges. Sixteen charges were specified, relating to 
alleged membership in the Communist Party, sponsorship 
of certain petitions, affiliation with various organizations, 
and alleged association with Communists and Communist 
sympathizers. In his reply, made under oath, petitioner 
denied that he had ever been a member of the Communist 
Party and set forth information concerning the other 
charges.

On April 1 and 2, 1952, the Agency Board conducted a 
hearing on petitioner’s case in New Haven, Connecticut. 
The sources of the information as to the facts bearing on 
the charges were not identified or made available to peti
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tioner’s counsel for cross-examination. The identity of 
one or more of the informants furnishing such information, 
but not of all the informants, was known to the Board. 
The only evidence adduced at the hearing was presented 
by petitioner. He testified under oath that he had never 
been a member of the Communist Party and also testified 
concerning the other charges against him. He did not 
refuse to answer any question directed to him. Peti
tioner’s testimony was supported by the testimony of 
eighteen other witnesses and the affidavits and statements 
of some forty additional persons. On May 23, 1952, 
McElvain notified petitioner that the Agency Board had 
determined that, on all the evidence, there was no reason
able doubt as to petitioner’s loyalty.

Thereafter, on April 6, 1953, petitioner was advised by 
the Loyalty Review Board that it had determined to con
duct a “post-audit” of the Agency Board’s determination 
and, to this end, “hold a hearing and reach its own deci
sion.” 3 The hearing was held on May 12, 1953, in New 
Haven, before a panel of the Board consisting of respond
ents Hessey, Amen, and King. Once again, as at the 
previous hearing, the only evidence adduced was pre
sented by petitioner. In his own testimony, petitioner 
denied membership in the Communist Party, discussed 
his political beliefs and his motives for engaging in the 
activities and associations which were the subject of the 
charges, and answered all questions put to him by the 
Board. In support of petitioner’s testimony, five wit
nesses stated their long acquaintance with petitioner and 
their firm conviction of petitioner’s loyalty.4 In addition 
to this evidence, the record before the Board contained

3 Authority for such action was purportedly based on Regulation 14 
of the regulations of the Loyalty Review Board, 5 CFR §210.14.

4 Three of the five—a former President of Yale University, a former 
dean of the Yale Medical School, and a federal circuit judge—had 
given similar testimony at the previous hearing.
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information supplied by informants whose identity was 
not disclosed to petitioner. The identity of one or more, 
but not all, of these informants was known to the Board. 
The information given by such informants had not been 
given under oath. The record also contained the evi
dence adduced by petitioner at the previous hearing. On 
this record, the Board determined that “on all the evi
dence, there is a reasonable doubt as to Dr. Peters’ loyalty 
to the Government of the United States.”

By letter of May 22, 1953, the Chairman of the Board 
advised petitioner of the Board’s finding. The letter 
further stated that respondent Hobby had been notified 
of the decision and that petitioner had “been barred from 
the Federal service for a period of three years from May 
18, 1953, and any and all pending applications or existing 
eligibilities are cancelled.” The order of disbarment was 
made by the Board on behalf of the Civil Service Commis
sion, composed of respondents Young, Moore, and Law- 
ton? After an unsuccessful attempt to obtain a rehear
ing, petitioner brought the instant suit, naming each of 
the respondents as a defendant.

II.
In his complaint, petitioner contends that the action 

taken against him was “in violation of Executive Order 
9835 and the Constitution of the United States . . . .” 
In support of his contention that the action violated the 
Executive Order, he makes the allegation, among others, 
that the Loyalty Review Board “exercised power beyond 
its power ‘to make advisory recommendations to the, head 
of the agency’ as defined by Executive Order 9835, Part 
III, § 1 a ... .” On the constitutional issue, petitioner 
complains chiefly of the denial of any opportunity to con-

5 Authority for the order of disbarment was purportedly based on 
Civil Service Rule V, § 5.101 (a), 5 CFR (1954 Supp.) § 5.101 (a).
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front and cross-examine his secret accusers. He alleges 
that his removal and disbarment deprived him “of liberty 
and property without due process of law in that they 
branded him as a person disloyal to his country, arbi
trarily, without basis in fact and without a fair procedure 
and hearing.” In addition, he alleges that “The imposi
tion of the penalty of ineligibility for government service 
constituted a violation of the prohibition against bills of 
attainder and ex post facto laws by punishing the plaintiff 
by declaring him ineligible to serve the Government with
out a judicial trial or a fair administrative hearing . . . .” 
Finally, petitioner alleges that his removal and disbar
ment, solely on the basis of his political opinions, violated 
his right to freedom of speech.

In this Court, petitioner urges us to decide the case 
solely on the constitutional issue. This issue, if reached 
by the Court, would obviously present serious and far- 
reaching problems in reconciling fundamental constitu
tional guarantees with the procedures used to determine 
the loyalty of Government personnel. Compare Wie man 
v. Updegraff, 344 U. S. 182; United States v. Lovett, 328 
U. S. 303; Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U. S. 123. And note this Court’s division 
in Bailey v. Richardson, supra. We find, however, 
that the case can be decided without reaching the 
constitutional issue.

From a very early date, this Court has declined to 
anticipate a question of constitutional law in advance 
of the necessity of deciding it. Charles River Bridge v. 
Warren Bridge, 11 Pet. 420, 553. See Alma Motor Co. v. 
Timken-Detroit Axle Co., 329 U. S. 129, 136. Applying 
this rule to the instant case, we must at the outset deter
mine whether petitioner’s removal and disbarment were 
effected in accord with Executive Order 9835. On con
sideration of this question, we conclude that the Loyalty
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Review Board’s action was so patently in violation of the 
Executive Order—in fact, beyond the Board’s delegated 
jurisdiction under the Order—that the constitutionality 
of the Order itself does not come into issue.6

III.
The power of the Loyalty Review Board to adjudicate 

individual cases is set forth specifically in § 1 (a) of Part 
III of the Order:

“The Board shall have authority to review cases 
involving persons recommended for dismissal on 
grounds relating to loyalty by the loyalty board of 
any department or agency and to make advisory 
recommendations thereon to the head of the employ
ing department or agency. Such cases may be re
ferred to the Board either by the employing depart
ment or agency, or by the officer or employee 
concerned.”

Similarly, § 3 of Part III, which prescribes the pro
cedures to be followed in loyalty cases under tlie Order, 
provides:

“A recommendation of removal by a loyalty board 
shall be subject to appeal by the officer or employee 
affected, prior to his removal, to the head of the em
ploying department or agency . . . and the decision 
of the department or agency concerned shall be sub
ject to appeal to the Civil Service Commission’s 
Loyalty Review Board, hereinafter provided for, for 
an advisory recommendation.”

The authority thus conferred on the Loyalty Review 
Board was limited to “cases involving persons recom-

c The question of the Board's jurisdiction was, on request of the 
Court, argued and briefed. Compare Alma Motor Company v. 
Timken-Detroit Axle Company, 329 U. S. 129, 132.
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mended for dismissal on grounds relating to loyalty by the 
loyalty board of any department or agency . . . ” And, 
even as to these cases, the Loyalty Review Board was 
denied any power to undertake review on its own motion; 
only the employee recommended for dismissal, or his de
partment or agency, could refer such a case to the Loyalty 
Review Board.

In petitioner’s case, the Board failed to respect either 
of these limitations on its jurisdiction. Petitioner had 
been twice cleared by the Agency Board and hence did 
not fall in the category of “persons recommended for dis
missal on grounds relating to loyalty by the loyalty board 
of any department or agency.” Moreover, petitioner’s 
case was never referred to the Loyalty Review Board by 
petitioner or the Agency. Instead, the Loyalty Review 
Board, acting solely on its own motion, undertook to “hold 
a hearing and reach its own decision.” On both grounds, 
the Board’s action was plainly beyond its jurisdiction 
unless such action was authorized by some other provision 
in the Order.

Section 1 of Part III also provides:
“b. The Board shall make rules and regulations, not 

inconsistent with the provisions of this order, deemed 
necessary to implement statutes and Executive orders 
relating to employee loyalty.

“c. The Loyalty Review Board shall also:
“(1) Advise all departments and agencies on all 

problems relating to employee loyalty.
“(2) Disseminate information pertinent to em

ployee loyalty programs.
“(3) Coordinate the employee loyalty policies and 

procedures of the several departments and agencies.
“(4) Make reports and submit recommendations 

to the Civil Service Commission for transmission to 
the President from time to time as may be nec-
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essary to the maintenance of the employee loyalty 
program.”

Acting under subsection (b), the Board promulgated de
tailed regulations, effective December 14, 1947, elaborat
ing its powers under the Order.7 The regulations dis
tinguished between two types of proceedings in individual 
cases. The first dealt with appeals from adverse deci
sions.8 The second, described in Regulation 14, claimed 
for the Board a very different function.9 As amended on 
December 17, 1948, Regulation 14 provided: 10

713 Fed. Reg. 253 et seq.
8 Id., at 255,5 CFR § 210.9.
9 13 Fed. Reg. 255.
^Id., at 9366, 5 CFR §210.14.

“Post-audit and review of files, (a) The Board, or 
an Executive Committee of the Board shall, as 
deemed necessary from time to time, cause post
audits to be made of the files on loyalty cases decided 
by the employing Department or Agency, or by a 
Regional Loyalty Board.
“(b) The Board, or an Executive Committee of the 
Board, shall have the right, in its discretion, to call 
up for review any determination or decision made 
by any Department or Agency Loyalty Board or 
Regional Loyalty Board, or by any head of an em
ploying Department or Agency, even though no 
appeal has been taken. Any such review shall be 
made by a panel of the Board, and the panel, whether 
or not a hearing has been held in the case, may affirm 
the determination or decision, or remand the case to 
the head of the Agency concerned for hearing, with 
appropriate instructions or for such further action or 
procedure as the panel may determine. In excep
tional cases, if in the judgment of the Board or of an
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Executive Committee of the Board, public interest 
requires it, the panel may hold a new hearing in the 
case and after such hearing, affirm or reverse the 
determination or decision.”

In undertaking to “hold a hearing and reach its own deci
sion” in petitioner’s case, the Board relied on Regulation 
14 as the source of its authority.

This regulation, however, is valid only if it is “not in
consistent with the provisions of this Order.” The 
Board’s “post-audit” function, when used to survey the 
operation of the loyalty program and to insure a uni
formity of procedures in the various loyalty boards, might 
well be justified under the Board's powers to “advise all 
departments and agencies on all problems relating to em
ployee loyalty” and “coordinate the employee loyalty 
policies and procedures of the several departments and 
agencies.” But the regulation did not restrict the “post
audit” function to advice and coordination. Rather, it 
purported to allow the Board “to call up for review any 
determination or decision . . . even though no appeal 
has been taken” and “in exceptional cases” to “hold a new 
hearing in the case and after such hearing, affirm or 
reverse the determination or decision.” The Board thus 
sought to do by regulation precisely what it was not per
mitted to do under the Order. Although the Order lim
ited the Board’s jurisdiction to appeals from adverse 
rulings, the regulation asserted authority over appeals 
from favorable rulings as well; and although the Order 
limited the Board’s jurisdiction to appeals referred to the 
Board by the employee or his department or agency, the 
regulation asserted authority in the Board to adjudicate 
individual cases on its own motion. To this extent the 
regulation must fall. See, e. y., Addison v. Holly Hill 
Fruit Products, 322 U. S. 607, 616-618, and Federal Com
munication Commission v. American Broadcasting Co., 
347 U. S. 284,296-297.
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Our interpretation of the language of the Order is con
firmed by The Report of the President's Temporary Com- 
mission on Employee Loyalty, released by the President 
on March 22, 1947, simultaneously with the Order. Four 
months before, the Commission had been established “to 
inquire into the standards, procedures, and the organi
zational provisions for (a) the investigation of persons 
who are now employed by the United States Government 
or are applicants for such employment, and (b) the re
moval or disqualification from employment of any disloyal 
or subversive person.” 11 In conducting its investigation, 
the Commission sought suggestions from 50 selected Gov
ernment agencies. The replies revealed general agree
ment “that the employing agency be responsible for the 
removal of its own employees.”12 But a substantial 
number of the replies indicated: 13

11 Executive Order 9806, 11 Fed. Beg. 13S63. The Commission 
was composed of oiiicials of the Civil Service Commission and the 
Departments of Justice, State, Treasury, War, and Navy.

12 The Report of the President’s Temporary Commission on 
Employee Loyalty (1947) 14.

13 Id., at 15.

“(1) that there should be established an independent 
over-all centralized authority acting solely for and 
on behalf of the President in the matter of the re
moval of disloyal employees; or (2) that the original 
hearing in loyalty cases should be within the employ
ing agency, subject to a right of appeal to a central
ized agency established with a power to review de 
novo; or (3) that the over-all agency be established 
with advisory powers only.”

Of these three proposals, the first was flatly rejected by 
the Commission, which instead urged the establishment 
of a centralized agency combining elements of the second 
and third. The Commission thought it “imperative that 
the head of each department or agency be solely responsi
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ble for his own loyalty program.” 14 15 * On the other hand, 
“so that the loyalty procedures operative in each of the 
departments and agencies may be properly coordi
nated . . . ” the Commission recognized “that a central 
review board should be created with definite advisory 
responsibilities in connection with the loyalty pro
gram.” 18 These “advisory responsibilities” were envis
aged as “similar to those of a clearing house.” 10 But, in 
addition, the Board was to be authorized to review deci
sions adverse to employees, when referred to the board by 
the employee or the employing agency.17 Nowhere in 
the report was it even remotely suggested that the board 
wras to have general jurisdiction to adjudicate individual 
cases; on the contrary, as already noted, the Commission 
expressly disapproved such a proposal. The Commis
sion’s recommendations, with only slight changes in 
language, were adopted in the provisions of the Order 
designating the functions of the Loyalty Review Board.14

14 Id., at 26.
15/d, at 27.
10 Id., at 26.
17 Id., at 35-36.
18 See Bontecou, The Federal Loyalty-Security Program (1953), 29.
10 See the Commission’s report, supra, note 11, at 30:

“The standards must be specific enough to assure that innocent em
ployees will not fall within the purview of the disloyalty criteria. 
Every mature consideration was invoked by the Commission to afford 
maximum protection to the government from disloyal employees 
while safeguarding the individual employee with a maximum protec
tion from ill-advised accusations of disloyalty.”

While loyalty proceedings may not involve the imposi
tion of criminal sanctions, the limitation on the Board’s 
review power to adverse determinations was in keeping 
with the deeply rooted principle of criminal law that a 
verdict of guilty is appealable while a verdict of acquittal 
is not.10 This safeguard was one of the few, and perhaps 
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one of the most important, afforded an accused employee 
under the Order. Its effect was to leave the initial deter
mination of his loyalty to his co-workers in the depart
ment—to his peers, as it were—who knew most about 
his character and his actions and his duties. He was 
thus assured that his fate would not be decided by polit
ical appointees who perhaps might be more vulnerable 
to the pressures of heated public opinion. To sanction 
the abrogation of this safeguard through Regulation 14, 
in the face of the Order’s language and the Commission’s 
report, would be to sanction administrative lawlessness. 
Agencies, whether created by statute or Executive Order, 
must of course be free to give reasonable scope to the 
terms conferring their authority. But they are not free 
to ignore plain limitations on that authority. Compare 
United States v. Wickersham, 201 U. S. 390, 398.

It is urged, however, that the President’s failure to 
express his disapproval of Regulation 14 must be deemed 
to constitute acquiescence in it. From this, it is con
tended that the President thus impliedly expanded the 
Loyalty Review Board’s powers under the Order. We 
cannot indulge in such fanciful speculation. Nothing 
short of explicit Presidential action could justify a con
clusion that the limitations on the Board’s powers had 
been eliminated. No such action by the President has 
been brought to our attention. There is, in fact, no evi
dence that the President even knew of the Board’s prac
tice prior to April 27, 1953, three weeks after the Board 
had notified petitioner of its intention to “hold a hearing 
and reach its own decision.” 20 And knowledge of the

20 Executive Order 10450, 18 Fed. Reg. 2489, revoked Executive 
Order 9835 and established a new security program for government 
personnel. Although it was signed on April 27, 1953, Executive 
Order 10450 by its own terms did not take effect until thirty days 
later on May 27, 1953. Petitioner’s case was heard and determined 
by the Loyalty Review Board during this 30-day period and hence
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practice surely cannot be imputed to him in view of the 
relatively small number of cases in which the Board took 
such action over its six-year life.21 Under these circum
stances, the President’s silence is too nebulous a basis for

was not subject to Executive Order 10450. The Government never
theless contends that § 11 of Executive Order 10450 evidences 
knowledge and approval of Regulation 14. Section 11 states in 
pertinent part:

‘‘On and after the effective date of this order the Loyalty Review 
Board established by Executive Order No. 9835 of March 21, 1947, 
shall not accept agency findings for review, upon appeal or otherwise. 
Appeals pending before the Loyalty Review Board on such date shall 
be heard to final determination in accordance with the provisions of 
the said Executive Order No. 9835, as amended. Agency determina
tions favorable to the officer or employee concerned pending before 
the Loyalty Review Board on such date shall be acted upon by such 
Board, and whenever the Board is not in agreement with such favor
able determination the case shall be remanded to the department or 
agency concerned for determination in accordance with the standards 
and procedures established pursuant to this order.” (Italics added.) 
This provision, however, did no more than recognize that ca-es under 
Regulation 14 might be pending on the effective date and authorize 
their determination thereafter. And even as to these ca-es § 11 did 
not authorize the Board to recommend dismissal; at most, the Board 
could remand the cases to agency boards for reconsideration. With 
respect to cases determined prior to the effective date—>neh as peti
tioner’s—§ 11 surely affords no basis for assuming that the President 
amended Executive Order 9S35 by implication.

21 As of June 30, 1953, the Board had undertaken in only 5S cases 
to “hold a hearing and reach its own decision” despite a favorable 
determination below. Of these 58 ca>es, 22—including petitioner’.-— 
arose in the fiscal year immediately preceding .June 30, 1953. Annual 
Reports of the Civil Service Commission: 1948 (p. 18), 1949 (p. 37), 
1950 (pp. 33-34), 1951 (p. 36), 1952 (p. 56), 1953 (p. 31). In a 
number of these 58 cases, the employee resigned prior to the scheduled 
hearing; and, in a number of the remaining cases, the Loyalty Review 
Board affirmed the favorable determination. Thus in the 1953 fiscal 
year, of the 22 hearings scheduled, two were cancelled because of 
resignation and eight resulted in affirmance. 1953 Annual Report, 
Civil Service CommUsion, p. 31.
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divining an implied amendment of the Executive Order. 
Particularly is this so where, as here, substantial rights 
affecting the lives and property of citizens are at stake. 
This Court has recognized that “a badge of infamy” 
attaches to a public employee found disloyal. Wieman v. 
Updegraff, 344 U. S. 183, 191. The power asserted by 
the Board to impose such a badge on petitioner cannot be 
supported on so tenuous a theory as that pressed upon us.

Nor was the adjudication of petitioner’s case, on its 
own motion and despite a favorable determination by the 
Agency Board; the only unwarranted assumption of power 
by the Loyalty Review Board. In cancelling petitioner’s 
eligibility from “the Federal service” for a period of three 
years, the Board purported to act under Civil Service Rule 
V, § 5.101 (a), which bars an employee the compet
itive service within three years after a final determination 
that he is disqualified for Federal employment because of 
a reasonable doubt as to his loyalty. . . .”22 (Italics 
added.) The Board’s order of disbarment, however, was 
not limited to “the competitive service” but extended 
to all federal employment.23 And although such a “final 
determination” could be made only by the employing 
agency, the Board did not wait for respondent Hobby to 
act on its recommendation. Petitioner’s disbarment was 
made effective on May 18, 1953, four days before the 
Chairman of the Board w’rote petitioner of the Board’s 
determination and nearly four weeks before the Depart
ment took action to remove petitioner from his position. 
The Board’s haste can be understood only in terms of its

225 CFR (1954 Supp.) §5.101 (a).
23 Approximately 15% of all federal employees arc excepted from 

“the competitive service.” 1954 Annual Report, United States Civil 
Service Commission, p. 10. Petitioner himself was not employed in 
“the competitive service.” His position was classified in “Schedule 
A,” an exempt category. 5 CFR §6.101 (n.); 5 CFR § G.l (d).
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announced intention to deprive agencies of all discretion 
to determine whether the Board’s recommendations 
should be accepted.24

24 On December 17, 1948, the Board issued the following directive 
to the departments and agencies covered by the Order:
‘'Legal effect of advisory recommendations. The President expects 
that loyalty policies, procedures, and standards will be uniformly 
applied in the adjudication of loyalty cases by the several agencies, 
and the responsibility for coordinating the program and assuring 
uniformity has been placed in the Loyalty Review Board. The rec
ommendations of the Civil Service Commission in cases of employees 
covered by section 14 of the Veterans’ Preference Act of 1944 are 
mandatory, and the loyalty of persons not covered by section 14 
should be judged by the same standards. Therefore, if uniformity 
is to be attained it is necessary that the head of an agency follow the 
recommendation of the Loyalty Review Board in all cases." (Italics 
added.)
13 Fed. Reg. 9372, 5 CFR §220.4 (b). See Bontecou, The Federal 
Loyalty-Security Program (1953), 54-55. Compare Kutcher v. 
Gray, 199 F. 2d 783 (C. A. D. C.).

IV.
There only remains for consideration the question of 

relief. Initially petitioner is entitled to a declaratory 
judgment that his removal and disbarment were invalid. 
He is further entitled to an order directing the respondent 
members of the Civil Service Commission to expunge 
from its records the Loyalty Review Board’s finding that 
there is a reasonable doubt as to petitioner’s loyalty and 
to expunge from its records any ruling that petitioner is 
barred from federal employment by reason of that finding. 
His prayer for reinstatement, however, cannot be granted, 
since it appears that the term of petitioner’s appointment 
would have expired on December 31, 1953, wholly apart 
from his removal on loyalty grounds.

The judgment below is reversed and the cause is re
manded to the District Court for entry of a decree in
conformity with this opinion. Reversed
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This action was instituted by petitioner in the District 
Court for the District of Columbia. The principal relief 
sought is a declaration that petitioner’s removal and dis
barment from federal employment were invalid. Prior 
to trial, the District Court granted the respondent’s mo
tion for judgment on the pleadings. The judgment was 
affirmed, one judge dissenting, by the Court of Appeals 
for the District of Columbia Circuit, relying on its deci
sion in Bailey v. Richardson, 182 F. 2d 46, sustained here 
by an equally divided vote, 341 U. S. 918. We granted 
certiorari, 348 U. S. 882, because the case appeared to 
present the same constitutional question left unresolved 
by this Court’s action in Bailey v. Richardson, supra.

I.
The basic facts are undisputed. Petitioner is a pro

fessor of medicine, specializing in the study of metabo
lism, at Yale University. For several years prior to 1953, 
because of his eminence in the field of medical science, 
he was employed as a Special Consultant in the United 
States Public Health Service of the Federal Security 
Agency. On April 10, 1953, the functions of the Federal 
Security Agency were transferred to the Department of 
Health, Education^ and Welfare,, headed by respondent
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Hobby. Petitioner’s duties required his presence in 
Washington from four to ten days each year, when called 
upon by the Surgeon General, to render advice concern
ing proposals to grant federal assistance to various medi
cal research institutions. This work was not of a con
fidential or sensitive character and did not entail access 
to classified material. Petitioner was compensated, at a 
specified per diem rate for days actually ^employed.? At 
the time of his removal, petitioner was employed under 
an appointment expiring on December 31, 1953.

On March 21, 1947, Executive Order 9835 was issued 
by the President.1 It provided that the head of each 
department and agency in the Executive Branch of the 
Government “shall be personally responsible for an ef
fective program to assure that disloyal civilian officers or 
employees are not retained in employment in his depart

1 12 Fed. Reg. 1935.
2 Executive Order 10241,16 Fed. Beg. 3690.

ment or agency.” Toward that end, the Order directed 
the establishment within each department or agency of 
one or more loyalty boards “for the purpose of hearing 
loyalty cases arising within such department or agency 
and making recommendations with respect to the removal 
of any officer or employee ... on grounds relating to 
loyalty. . . .” The order also provided for the estab-
lishment of a central Loyalty Review Board in the Civil 
Service Commission. The Board, in addition to various 
supervisory functions, was authorized “to review cases
involvin ersons recommended for dismissal

y Boar any department or agency . .
. by the
.” The

standard for removal prescribed by the Order was whether, 
“on all the evidence, reasonable grounds exist for belief 
that the person involved is disloyal to the Government 
of the United States.” This standard was amended on
April 28, 1951.2 As amended, the standard to be applied
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was whether, “on all the evidence, there is a reasonable 
doubt as to the loyalty of the person involved to the 
Government of the United States.”

In January 1949, Joseph E. McElvain, Chairman of the 
Board of Inquiry on Employee Loyalty of the Federal ' 
Security Agency, notified petitioner that Jnformation re-

• lating to his loyalty had been received. Accompanying 
McElvain’s letter was a detailed interrogatory relating to

। petitioner’s associations and affiliations. Petitioner 
I promptly completed the form and returned it. Shortly 
! thereafter, McElvain advised petitioner that the Agency

Board had determined that no reasonable grounds existed 
<for belief that petitioner was disloyal.

In May 1951, following the amendment of the removal 
standard prescribed by Executive Order 9835, the Execu
tive Secretary of the Loyalty Review Board advised 
McElvain that petitioner’s case should be reopened and 
readjudicated pursuant to the amended standard. Three 
months later, the Acting Chairman of the Loyalty Review 
Board informed McElvain that a panel of the Loyalty 
Review Board had considered petitioner’s case and had 
recommended that it be remanded to the Agency Board 
for a hearing. Acting on the Loyalty Review Board’s 
recommendation, McElvain sent petitioner a letter of

es. Sixteen charges were specified, relating to/pur-^?----  
qjGrtecT/membership in the Communist Party, sponsorship 
of certain petitions, affiliation with various organizations, 
and alleged association with Communists and Communist 
sympathizers. In his reply, made under oath, petitioner 
denied that he had ever been a member of the Communist 
Party and set forth information concerning the other 
charges.

On April 1 and 2, 1952, the Agency Board conducted a
hearing on petitioner’s case in ew Haven, Connecticut.
The sources of the information as to the facts bearing on 
the charges were not identified or made available to peti

Reproduced from the Collections of the Manuscript Division, Library of Congress
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tioner’s counsel for cross-examination. The identity of 
one or more of the informants furnishing such information, 
but not of all the informants, was known to the Board. 
The only evidence adduced at the hearing was presented 
by petitioner. He testified under oath that he had never 
been a member of the Communist Party and also testified 
concerning the other charges against him. He did not 
refuse to answer any question directed to him. Peti
tioner’s testimony was supported by the testimony of 
eighteen other witnesses and the affidavits and statements 
of some forty additional persons. On May 23, 1952, 
McElvain notified petitioner that the Agency Board had 
determined that, on all the evidence, there was no reason
able doubt as to petitioner’s loyalty.

Thereafter, on April 6,1953, petitioner was advised by 
the Loyalty Review Board that it had determined to con
duct a “post-audit” of the Agency Board's determination 
and, to this end, “hold a hearing and reach its own deci
sion.” 3 The hearing was held on May 12, 1953, in New 
Haven, before a panel of the Board consisting of respond
ents Hessey, Amen, and King. Once again, as at the 
previous hearing, the only evidence adduced was pre
sented by petitioner. In his own testimony, petitioner 
denied membership in the Communist Party, discussed 
his political beliefs and his motives for engaging in the 
activities and associations which were the subject of the 
charges, and answered all questions put to him by the 
Board. In support of petitioner’s testimony, five wit
nesses stated their long acquaintance with petitioner and 
their firm conviction of petitioner’s loyalty? In addition 
to this evidence, the record before the Board contained

s Authority for such action was purportedly based on Regulation 14 
of the regulations of the Loyalty Review Board, 5 CFR § 210.14.

4 Three of the five—a former President of Yale University, a former 
dean of the Yale Medical School, and a federal circuit judge—-had 
given similar testimony at the previous hearing.
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information supplied by informants whose identity was 
not disclosed to petitioner. The identity of one or more, 
but not all, of these informants was known to the Board. 
The information given by such informants had not been 
given under oath. The record also contained the evi
dence adduced by petitioner at the previous hearing. On 
this record, the Board determined that “on all the evi
dence, there is a reasonable doubt as to Dr. Peters’ loyalty 
to the Government of the United States.”

By letter of May 22, 1953, the Chairman of the Board 
advised petitioner of the Board’s finding. The letter 
further stated that respondent Hobby had been notified 
of the decision and that petitioner had “been barred from 
the Federal service for a period of three years from May 
18, 1953, and any and all pending applications or existing 
eligibilities are cancelled.” The order of disbarment was 
made by the Board on behalf of the Civil Service Commis
sion, composed of respondents Young, Moore, and Law
ton.5 After an unsuccessful attempt to obtain a rehear
ing, petitioner brought the instant suit, naming each of 
the respondents as a defendant.

5 Authority for the order of disbarment was purportedly based on 
Civil Service Rule V, §5.101 (a), 5 CFR (1954 Supp.) §5.101 (a).

II.

In his complaint, petitioner contends that the action 
taken against him was “in violation of Executive Order 
9835 and the Constitution of the United States . . . .” 
In support of his contention that the action violated the 
Executive Order, he makes the allegation, among others, 
that the Loyalty Review Board “exercised power beyond 
its power ‘to make advisory recommendations to the head 
of the agency’ as defined by Executive Order 9835, Part 
III, § 1 a ... .” On the constitutional issue, petitioner 
complains chiefly of the denial of any opport,unity to con-
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front and cross-examine his secret accusers. He alleges 
that his removal and disbarment deprived him “of liberty 
and property without due process of law in that they 
branded him as a person disloyal to his country, arbi
trarily, without basis in fact and without a fair procedure 
and hearing.” In addition, he alleges that “The imposi
tion of the penalty of ineligibility for government service 
constituted a violation of the prohibition against bills of 
attainder and ex post facto law’s by punishing the plaintiff 
by declaring him ineligible to serve the Government with
out a judicial trial or a fair administrative hearing . . . .” 
Finally, petitioner alleges that his removal and disbar
ment, solely on the basis of his political opinions, violated 
his right to freedom of speech.

In this Court, petitioner urges us to decide the case 
solely on the constitutional issue. This issue, if reached 
by the Court, would obviously present serious and far- 
reaching problems in reconciling fundamental constitu
tional guarantees with the procedures used to determine 
the loyalty of Government personnel. Compare Wieman 
v. Updegraff, 344 U. S. 182; United States v. Lovett, 328 
U. S. 303; Joint Anti-Fascist Refugee Committee v. 
McGrath, 341 U. S. 123. And note this Court’s division 
in Bailey v. Richardson, supra. We find, how’ever, 
that the case can be decided without reaching the 
constitutional issue.

From a very early date, this Court has declined to 
anticipate a question of constitutional law in advance 
of the necessity of deciding it. Charles River Bridge v. 
Warren Bridge, 11 Pet. 420, 553. See Alma Motor Co. V. 
Timken-Detroit Axle Co., 329 LT. S. 129, 136. Applying 
this rule to the instant case, we must at the outset deter
mine whether petitioner’s removal and disbarment were 
effected in accord with Executive Order 9835. On con
sideration of this question, we conclude that the Loyalty
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Review Board’s action was so patently in violation of the 
Executive Order—in fact, beyond the Board's delegated 
jurisdiction under the Order—that the constitutionality 
of the Order itself does not come into issue.”

III.
The power of the Loyalty Review Board to adjudicate 

individual cases is set forth specifically in § 1 (a) of Part 
III of the Order:

“The Board shall have authority to review cases 
involving persons recommended for dismissal on 
grounds relating to loyalty by the loyalty board of 
any department or agency ami to make advisory 
recommendations thereon to the head of the employ
ing department or agency. Such cases may be re
ferred to the Board either by the employing depart
ment or agency, or by the officer or employee 
concerned.”

Similarly, § 3 of Part ITT, which prescribes the pro- 
eedures to be followed in loyalty cases under the Order, 
provides:

“A recommendation of removal by a loyalty board 
shall be subject to appeal by the officer or employee 
affected, prior to his removal, to the head of the em
ploying department or agency ... and the decision 
of the department or agency concerned shall be sub
ject to appeal to the Civil Service Commission’s 
Loyalty Review Board, hereinafter provided for, for 
an advisory recommendation.”

on request of the 
l"*7f 1111 fUF^ iSBA

-Mm-;*’ rh'"

Reproduced from the Collections of the Manuscript Division, Library of Congress
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The authority thus conferred on the Loyalty Review 
Board was limited to “cases involving persons recom
mended for dismissal on grounds relating to loyalty by the 
loyalty board of any department or agency . ...” And, 
even as to these cases, the Loyalty Review Board was 
denied any power to undertake review on its own motion; 
only the employee recommended for dismissal, or his de
partment or agency, could refer such a case to the Loyalty 
Review Board.

In petitioner’s case, the Board failed to respect either 
of these limitations on its jurisdiction. Petitioner had 
been twice cleared by the Agency Board and hence did 
not fall in the category of “persons recommended for dis
missal on grounds relating to loyalty by the loyalty board 
of any department or agency.” Moreover, petitioner’s 
case was never referred to the Loyalty Review Board by 
petitioner or the Agency. Instead, the Loyalty Review 
Board, acting solely on its own motion, undertook to “hold 
a hearing and reach its own decision.” On both grounds, 
the Board’s action was plainly beyond its jurisdiction 
unless such action was authorized by some other provision 
in the Order.

Section 1 of Part III ajso provides:
“b. The Board shall make rules and regulations, not 

inconsistent with the provisions of this order, deemed 
necessary to implement statutes and Executive orders 
relating to employee loyalty.

“c. The Loyalty Review Board shall also:
“(1) Advise all departments and agencies on all 

problems relating to employee loyalty.
“(2) Disseminate information pertinent to em

ployee loyalty programs.
“(3) Coordinate the employee loyalty policies and 

procedures of the several departments and agencies.
“(4) Make reports and submit recommendations 

to the Civil Service Commission for transmission to 
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the President from time to time as may be nec
essary to the maintenance of. the employee loyalty 
program.”

Acting under subsection (b), the Board promulgated de
tailed regulations, effective December 14, 1947, elaborat
ing its powers under the Order.7 The regulations dis
tinguished between two types of proceedings in individual 
cases. The first dealt with appeals from adverse deci
sions.8 The second, described in Regulation 14, claimed 
for the Board a very different function.9 As amended on 
December 17, 1948, Regulation 14 provided: 10

713 Fed. Reg. 253 et seq.
8 Id., at 255,5 CFR § 210.9.
• 13 Fed. Reg. 255.
10 Id., at 9366, 5 CFR § 210.14.

“Post-audit and review of files, (a) The Board, or 
an Executive Committee of the Board shall, as 
deemed necessary from time to time, cause post
audits to be made of the files on loyalty cases decided 
by the employing Department or Agency, or by a 
Regional Loyalty Board.
“(b) The Board, or an Executive Committee of the 
Board, shall have the right, in its discretion, to call 
up for review any determination or decision made 
by any Department or Agency Loyalty Board or 
Regional Loyalty Board, or by any head of an em
ploying Department or Agency, even though no 
appeal has been taken. Any such review shall be 
made by a panel of the Board, and the panel, whether 
or not a hearing has been held in the case, may affirm 
the determination or decision, or remand the case to 
the head of the Agency concerned for hearing, with 
appropriate instructions or for such further action or 
procedure as the panel may determine. In excep
tional cases, if in the judgment of the Board or of an
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Executive Committee of the Board, public interest 
requires it, the panel may hold a new hearing in the 
case and after such hearing, affirm or reverse the 
determination or decision.”

In undertaking to “hold a hearing and reach its own deci
sion” in petitioner’s case, the Board relied on Regulation 
14 as the source of its authority.

This regulation, however, is valid only if it is “not in
consistent with the provisions of this Order.” The 
Board’s “post-audit” function, when used to survey the 
operation of the loyalty program and to insure a uni
formity of procedures in the various loyalty boards, might 
well be justified under the Board’s powers to “advise all 
departments and agencies on all problems relating to em
ployee loyalty” and “coordinate the employee loyalty 
policies and procedures of the several departments and 
agencies.” But the regulation (lid not restrict the “post
audit” function to advice and coordination. Rather, it 
purported to allow the Board “to call up for review any 
determination or decision . '. . even though no appeal 
has been taken” and “in exceptional cases" to “hold a new 
hearing in the case and after such hearing, affirm or 
reverse the determination or decision.” The Board thus 
sought to do by regulation precisely what it was not per
mitted to do under the Order. Although the Order lim
ited the Board's jurisdiction to appeals from adverse 
rulings, the regulation asserted authority over appeals 
from favorable rulings as well; and although the Order 
limited the Board's jurisdiction to appeals referred to the 
Board by the employee or his department or agency, the 
regulation asserted authority in the Board to adjudicate 
individual cases on its own motion. To this extent the 
regulation must fall. See. e. g., Addison v. Holly Hill 
Fruit Products, 322 U. S. 607, 616-618, and Federal Com
munication Commission v. American Broadcasting Co., 
347 U. S. 2S4,296-297.
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Our interpretation of the language of the Order is con
firmed by The Report of the President’s Temporary Com
mission on Employee Loyalty, released by the President 
on March 22, 1947, simultaneously with the Order. Four 
months before, the Commission had been established “to 
inquire into the standards, procedures, and the organi
zational provisions for (a) the investigation of persons 
who are now employed by the United States Government 
or are applicants for such employment, and (b) the re
moval or disqualification from employment of any disloyal 
or subversive person.” 11 In conducting its investigation, 
the Commission sought suggestions from 50 selected Gov
ernment agencies. The replies revealed general agree
ment “that the employing agency be responsible for the 
removal of its own employees.”12 But a substantial 
number of the replies indicated: 13

“(1) that there should be established an independent 
over-all centralized authority acting solely for and 
on behalf of the President in the matter of the re
moval of disloyal employees; or (2) that the original 
hearing in loyalty cases should be within the employ
ing agency, subject to a right of appeal to a central
ized agency established with a power to review de 
novo; or (3) that the over-all agency be established 
with advisory powers only.”

Of these three proposals, the first was flatly rejected by 
the Commission, which instead urged the establishment 
of a centralized agency combining elements of the second 
and third. The Commission thought it “imperative that 
the head of each department or agency be solely responsi-

11 Executive Order 9S06, 11 Fed. Reg. 13863. The Commission 
was composed of officials of the Civil Service Commission and the 
Departments of Justice, State, Treasury, War, and Navy.

,2 The Report of the President's Temporary Commission on 
Employee Loyalty (1947) 14.

1:1 Id., at 15.

Reproduced from the Collections of the Manuscript Division, Library of Congress
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ble for his own loyalty program.” 14 15 On the other hand, 
“so that the loyalty procedures operative in each of the 
departments and agencies may be properly coordi
nated . . . ,” the Commission recognized “that a central 
review board should be created with definite advisory 
responsibilities in connection with the loyalty pro
gram.” 16 These “advisory responsibilities” were envis
aged as “similar to those of a clearing house.” 10 But, in 
addition, the Board was to be authorized to review deci
sions adverse to employees, when referred to the board by 
the employee or the employing agency.17 Nowhere in 
the report was it even remotely suggested that the board 
was to have general jurisdiction to adjudicate individual 
cases; on the contrary, as already noted, the Commission 
expressly disapproved such a proposal. The Commis
sion’s recommendations, with only slight changes in 
language, were adopted in the provisions of the Order 
designating the functions of the Loyalty Review Board.18

14 7d„ at 26.
15 Id., at 27.
10 Id., at 26.
17 Id., at 35-36.
18 gee BoqtPPPU- The Federal Loyalty-Security Program (1953), 29.

Commission’s report, supra, 
ell. at 30:

‘‘The standards must be specific enough to assure that innocent em
ployees will not fall within the purview of the disloyalty criteria. 
Every mature consideration was invoked by the Commission to afford 
maximum protection to the government from disloyal employees 
while safeguarding the individual employee with a maximum protec
tion from ill-advised accusations of disloyalty.”

While loyalty proceedings may not involve the imposi
tion of criminal sanctions, the limitation on the Board’s 
review power to adverse determinations was in keeping 
with the deeply rooted principle of criminal law that a 
verdict of guilty is appealable w’hile a verdict of acquittal 
is not.19 This safeguard was one of the few, and perhaps

19
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one of the most important, afforded an accused employee 
under the Order. Its effect was to leave the initial deter
mination of his loyalty to his co-workers in the depart
ment—to his peers, as it were—who knew most about 
his character and his actions and his duties. He was 
thus assured that his fate would not be decided by polit
ical appointees who perhaps might be more vulnerable 
to the pressures of heated public opinion. To sanction 
the abrogation of this safeguard through Regulation 14, 
in the face of the Order’s language and the Commission’s 
report, would be to sanction administrative lawlessness. 
Agencies, whether created by statute or Executive Order, 
must of course be free to give reasonable scope to the 
terms conferring their authority. But they are not free 
to ignore plain limitations on that authority. Compare 
United States v. Wickersham, 201 U. S. 390, 398.

It is urged, however, that the President’s failure to 
express his disapproval of Regulation 14 must be deemed 
to constitute acquiescence ip it. From this, it is con
tended that the President thus impliedly expanded the 
Loyalty Review Board’s powers under the Order. We 
cannot indulge in such fanciful speculation. Nothing 
short of explicit Presidential action could justify a con
clusion that the limitations on the Board’s powers had 
been eliminated. No such action by the President has 
been brought to our attention. There is, in fact, no evi
dence that the President even knew of the Board’s prac
tice prior to April 27, 1953, three weeks after the Board 
had notified petitioner of its intention to “hold a hearing 
and reach its own decision.”20 And knowledge of the

20 Executive Order 10450, IS Fed. Reg. 2489, revoked Executive 
Order 9S35 and established a new security program for government 
personnel. Although it was signed on April 27, 1953, Executive 
Order 10450 by its own terms did not take effect until thirty days 
later on May 27, 1953. Petitioner’s case was heard and determined 
by the Loyalty Review Board during this 30-day period and hence
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L stances, the President’s Spence is too. a basis for

hall be acted upon by <uchthe Loyalty lie vie to Board on such date

§ 11 did not authorize tho
it most, the Board could remandBoard to recommend dismissal

cd the favorable determination. Thus in the 1953 fisen

the cases to agency boards for reconsideration. With respect 
cases determined prior to the effective date—such as petitioner

year, of the 22 hearings scheduled, two were cancelled because of 
resignation and eight resulted in affirmance. 1953 Annual Report, 
Civil Service Commission, p. 31.

thereafter. And even as to these cases

hearing; anTkin a number of the remaining cases, the 
Board affirmc

14

practice surely cannot te imputed to him in view of the 

 

relatively small number\of cases in which the Board took 

 

such action over its six-^ear life.'-’1 Under these circum- /

was not subject to Executive prder 10450. The GovernmenMcdh 

 

_l___ that>-§JLI °f\ Executive Order 10450 evidences

knowledge and approval offRogulation 14. Section'll 
pertinent part:

“On and after the effective datA of this order the Loyalty RevieV 
Board established by Executive OYl(ir No. 9S35 of March 21, 1947, 

 

shall not accept agency findings for\eview, upon appeal or otherwise. 

 

Appeals pending before the Loyalty Review Board on such date shall 

 

be heard to final determination in ac^prdance with the provisions of 

 

the said Executive Order No. 9S35, as \mended.

tions favorable to the officer or employe concerned pending be for

Board, and whenever the Board is not in freement with <wrh favor 

 

able determination the case shall be remanXed to the (b parfiiumt or 

 

igcncy concerned for determination in accordance with rhe standards 

 

and procedures established pursuant to this orKcr.

v-rrmw aerrt mSmAwmM did no
fhan recognize that cases undor^egulation 14 might 

be pending on the effective date and authorize their determination

um t i me OpthT-S^an
1 As of June 30, 1953, the Board had undertaken in only 58 cases 

to “hold a hearing and reach its own decision” despite a favombl 
determination below. Of those 5S cases, 22—including petitioners 
arose in the fiscal year immediately preceding June 30, 1953. Annual 
Reports of the Civil Service Commission: 1948 (p. 18), 1949 (p. 37), 
1950 (pp. 33-34), 1951 (p. 36), 1952 (p. 56), 1953 (p. 31)' In a 
number of these 58 cases, the employee resigned prior to the scheduled

rovidesf in

. - .......T- . ^ Wim|TnT1^^............. ........... *
Reproduced from the Collections of the Manuscript Division, Library of Congress
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iufemwg/an implied amendment of the Executive Order, 
articularly is this so where, as here, substantial rights 

affecting the lives and property of citizens are at stake.
This Court has recognized that “a badge of infamy” 
attaches to a public employee found disloyal. Wie man v. 
Updegraff, 344 U. S. 183, 191. The power asserted by 
the Board to impose such a badge on petitioner cannot be 
supported on so tenuous a theory as that pressed upon us.

Nor was the adjudication of petitioner’s case, on its 
own motion and despite a favorable determination by the 
Agency Board, the only unwarranted assumption of power 
by the Loyalty Review Board. In cancelling petitioner’s 
eligibility from “the Federal service” for a period of three 
years, the Board purported to act under Civil Service Rule 
V, § 5.101 (a), which bars an employee from “the compet
itive service within three years after a final determination 
that he is disqualified for Federal employment becau 

"a reasonable doubt as to his loyalty. . . .”
ad de The Board’s order of disbarment, however,
was imt limited to “the competitive service” but extended 
to all federal employment.23 And although such a “final 
determination” could be made only by the employing 
agency, the Board did not wait for respondent Hobby to 
act on its recommendation. Petitioner’s disbarment was 
made effective on May 18, 1953, four days before the 
Chairman of the Board wrote petitioner of the Board’s 
determination and nearly four weeks before the Depart
ment took action to remove petitioner from his position. 
The Board’s haste can be understood only in terms of its

-- 5 CFR. (1954 Supp.) § 5.101 (a).
23 Approximately 15% of all federal employees are excepted from 

“the competitive service.” 1954 Animal Report, United States Civil 
Service Commission, p. 10. Petitioner himself was not employed in 
“the competitive service.” His position was classified in ‘‘Schedule 
A,” an exempt category. 5 CFR §6.101 (n.); 5 CFR §6.1 (d).
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announced intention to deprive agencies of all discretion 
to determine whether the Board’s recommendations 
should be accepted.24

24 On December 17, 194S, the Board issued the following directive 
to the departments and agencies covered by the Order:
“Legal effect of advisory recommendations. The President expects 
that loyalty policies, procedures, and standards will be uniformly 
applied in the adjudication of loyalty cases by the several agencies, 
and the responsibility for coordinating the program and assuring 
uniformity has been placed in the Loyalty Review Board. The rec
ommendations of the Civil Service Commission in cases of employees 
covered by section 14 of the Veterans’ Preference Act of 1944 are 
mandatory, and the loyalty of persons not covered by section 14 
should be judged by the same standards. Therefore, if uniformity 
is to be attained it is necessary that the head of an agency follow the 
recommendation of the Loyalty Review Board in all cases.” (Italics 
added.)
13 Fed. Reg. 9372, 5 CFR §220.4 (b). Sec Bontecou, The Federal 
Loyalty-Security Program (1953), 54-55. Compare Kutcher v. 
Gray, 199 F. 2d 783 (C. A. D. C.).

IV
There only remains for consideration the question of 

relief. Initially petitioner is entitled to a declaratory 
judgment that his removal and disbarment were invalid. 
He is further entitled to an order directing the respondent 
members of the Civil Service Commission to expunge 
from its records the Loyalty Review Board’s finding that 
there is a reasonable doubt as to petitioner’s loyalty and 
to expunge from its records any ruling that petitioner is 
barred from federal employment by reason of that finding. 
His prayer for reinstatement, however, cannot be granted, 
since it appears that the term of petitioner’s appointment

------------_ wetild have-£xpjred on_ December 31, 1953, wholly apart
'from his removal on loyaRy*groirndsT-» The judgment 
below is reversed and the cause is remanded to the District 
Court for entry of a decree in conformity with this 
opinion. ' ,

V—— lieversed.
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SUPREME COURT OF THE UNITED SIMES

No. 376.—October Term, 1954.

John P. Peters, Petitioner, 
v..

Oveta Culp Hobby, et al.

On Writ of Certiorari to the 
United States Court of 
Appeals for the District 
of Columbia Circuit.

[May—, 1955.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

This action was instituted by petitioner in the District 
Court for the District of Columbia. The principal relief 
sought is a declaration that petitioner’s removal and dis
barment from federal employment were invalid. Prior 
to trial, the District Court granted the respondent’s mo
tion for judgment on the pleadings. The judgment was 
affirmed, one judge dissenting, by the Court of Appeals 
for the District of Columbia Circuit, relying on its deci
sion in Bailey v. Richardson, 182 F. 2d 46, sustained here 
by an equally divided vote, 341 U. S. 918. We granted 
certiorari, 348 U. S. 882, because the case appeared to 
present the same constitutional question left unresolved 
by this Court’s action in Bailey v. Richardson, supra.

I.

The basic facts are undisputed. Petitioner is a pro
fessor of medicine, specializing in the study of metabo
lism, at Yale University. For several years prior to 1953, 
because of his eminence in the field of medical science, 
he was employed as a Special Consultant in the United 
States Public Health Service of the Federal Security 
Agency. On April 10, 1953, the functions of the Federal 
Security Agency were transferred to the Department of 
Health, Education, and Welfare, headed by respondent
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Hobby. Petitioner’s duties required his presence in 
Washington from four to ten days each year, when called 
upon by the Surgeon General, to render advice concern
ing proposals to grant federal assistance to various medi
cal research institutions. This work was not of a con
fidential or sensitive character and did not entail access 
to classified material. Petitioner was compensated at a 
specified per diem rate for days actually employed. At 
the time of his removal, petitioner was employed under 
an appointment expiring on December 31, 1953.

On March 21, 1947, Executive Order 9835 was issued 
by the President.1 2 It provided that the head of each 
department and agency in the Executive Branch of the 
Government “shall be personally responsible for an ef
fective program to assure that disloyal civilian officers or 
employees are not retained in employment in his depart
ment or agency.” Toward that end, the Order directed 
the establishment within each department or agency of 
one or more loyalty boards “for the purpose of hearing 
loyalty cases arising within such department or agency 
and making recommendations with respect to the removal 
of any officer or employee ... on grounds relating to 
loyalty.?. . .” The order also provided for the estab
lishment of a central Loyalty Review Board in the Civil 
Service Commission. The Board, in addition to various 
supervisory functions, was authorized “to review cases 
involving persons recommended for dismissal ... by the 
Loyalty Board or any department or agency . . . .” The 
standard for removal prescribed by the Order was whether, 
“on all the evidence, reasonable grounds exist for belief 
that the person involved is disloyal to the Government 
of the United States.” This standard was amended on 
April 28, 1951.- As amended, the standard to be applied 

1 12 Fed. Reg. 1935.
2 Executive Order 10241, 16 Fed. Rug. 3690.
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was whether, “on all the evidence, there is a reasonable 
doubt as to the loyalty of the person involved to the 
Government of the United States.”

In January 1949, Joseph E. McElvain, Chairman of the 
Board of Inquiry on Employee Loyalty of the Federal 
Security Agency, notified petitioner that information re
lating to his loyalty had been received. Accompanying 
McElvain’s letter was a detailed interrogatory relating to 
petitioner’s associations and affiliations. Petitioner 
promptly completed the form and returned it. Shortly 
thereafter, McElvain advised petitioner that the Agency 
Board had determined that no reasonable grounds existed 
for belief that petitioner was disloyal.

In May 1951, following the amendment of the removal 
standard prescribed by Executive Order 9835, the Execu
tive Secretary of the Loyalty Review Board advised 
McElvain that petitioner’s case should be reopened and 
readjudicated pursuant to the amended standard. Three 
months later, the Acting Chairman of the Loyalty Review 
Board informed McElvain that a panel of the Loyalty 
Review Board had considered petitioner’s case and had 
recommended that it be remanded to the Agency Board 
for a hearing. Acting on the Loyalty Review Board’s 
recommendation, McElvain sent petitioner a letter of 
charges. Sixteen charges were specified, relating to pur
ported membership in the Communist Party, sponsorship 
of certain petitions, affiliation with various organizations, 
and alleged association with Communists and Communist 
sympathizers. In his reply, made under oath, petitioner 
denied that he had ever been a member of the Communist 
Party and set forth information concerning the other 
charges.

On April 1 and 2, 1952, the Agency Board conducted a 
hearing on petitioner’s case in New Haven, Connecticut. 
The sources of the information as to the facts bearing on 
the charges were not identified dr made available to peti
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tioner’s counsel for cross-examination. The identity of 
one or more of the informants furnishing such information, 
but not of all the informants, was known to the Board. 
The only evidence adduced at the hearing was presented 
by petitioner. He testified under oath that he had never 
been a member of the Communist Party and also testified 
concerning the other charges against him. He did not 
refuse to answer any question directed to him. Peti
tioner’s testimony was supported by the testimony of 
eighteen other witnesses and the affidavits and statements 
of some forty additional persons. On May 23, 1952, 
McElvain notified petitioner that the Agency Board had 
determined that, on all the evidence, there was no reason
able doubt as to petitioner’s loyalty.

Thereafter, on April 6, 1953, petitioner was advised by 
the Loyalty Review Board that it had determined to con
duct a “post-audit'’ of the Agency Board’s determination 
and, to this end, “hold a hearing and reach its own deci
sion.” 3 The hearing was held on May 12, 1953, in New 
Haven, before a panel of the Board consisting of respond
ents Hessey, Amen, and King. Once again, as at the 
previous hearing, the only evidence adduced was pre
sented by petitioner. In his own testimony, petitioner 
denied membership in the Communist Party, discussed 
his political beliefs and his motives for engaging in the 
activities and associations which were the subject of the 
charges, and answered all questions put to him by the 
Board. In support of petitioner’s testimony, five wit
nesses stated their long acquaintance with petitioner and 
their firm conviction of petitioner’s loyalty.4 In addition 
to this evidence, the record before the Board contained 

3 Authority for such action was purportedly based on Regulation 14 
of the regulations of the Loyalty Review Board, 5 CFR §210.14. .

4 Three of the five—a former President of Yale University, a former 
dean of the Yale Medical School, and a federal circuit judge—had 
given similar testimony at the previous hearing.
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information supplied by informants whose identity was 
not disclosed to petitioner. The identity of one or more, 
but not all, of these informants was known to the Board. 
The information given by such informants had not been 
given under oath. The record also contained the evi
dence adduced by petitioner at the previous hearing. On 
this record, the Board determined that “on all the evi
dence, there is a reasonable doubt as to Dr. Peters’ loyalty 
to the Government of the United States.”

By letter of May 22, 1953, the Chairman of the Board 
advised petitioner of the Board’s finding. The letter 
further stated that respondent Hobby had been notified 
of the decision and that petitioner had “been barred from 
the Federal service for a period of three years from May 
18, 1953, and any and all pending applications or existing 
eligibilities are cancelled.” The order of disbarment was 
made by the Board on behalf of the Civil Service Commis
sion, composed of respondents Young, Moore, and Law
ton.5 After an unsuccessful attempt to obtain a rehear
ing, petitioner brought the instant suit, naming each of 
the respondents as a defendant.

5 Authority for the order of disbarment was purportedly based on 
Civil Service Rule V, §5.101 (a), 5 CFR (1954 Supp.) §5.101 (a).

H.

In his complaint, petitioner contends that the action 
taken against him was “in violation of Executive Order 
9835 and the Constitution of the United States . . . .” 
In support of his contention that the action violated the 
Executive Order, he makes the allegation, among others, 
that the Loyalty Review Board “exercised power beyond 
its power ‘to make advisory recommendations to the head 
of the agency’ as defined by Executive Order 9835, Part 
III, § 1 a ... .” On the constitutional issue, petitioner 
complains chiefly of the denial of any opportunity to con-
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front and cross-examine his secret accusers. He alleges 
that his removal and disbarment deprived him “of liberty 
and property without due process of law in that they 
branded him as a person disloyal to his country, arbi
trarily, without basis in fact and without a fair procedure 
and hearing.” In addition, he alleges that “The imposi
tion of the penalty of ineligibility for government service 
constituted a violation of the prohibition against bills of 
attainder and ex post facto laws by punishing the plaintiff 
by declaring him ineligible to serve the Government with
out a judicial trial or a fair administrative hearing ... .” 
Finally, petitioner alleges that his removal and disbar
ment, solely on the basis of his political opinions, violated 
his right to freedom of speech.

In this Court, petitioner urges us to decide the case 
solely on the constitutional issue. This issue, if reached 
by the Court, would obviously present serious and far- 
reaching problems in reconciling fundamental constitu
tional guarantees with the procedures used to determine 
the loyalty of Government personnel. Compare Wieman 
v. Updegraff, 344 U. S. 182; United States v. Lovett, 328 
U. S. 303; Joint Anti-Fascist Refugee Committee \. 
McGrath, 341 U. S. 123. And note this Court’s division 
in Bailey v. Richardson, supra. We find, however, 
that the case can be decided without reaching the 
constitutional issue.

From a very early date, this Court has declined to 
anticipate a question of constitutional law in advance 
of the necessity of deciding it. Charles River Bridge v. 
IVarren Bridge, 11 Pet. 420, 553. See Alma Motor Co. v. 
Timken-Detroit Axle Co., 329 U. S. 129, 136. Applying 
this rule to the instant case, we must at the outset deter
mine whethex’ petitioner’s removal and disbarment were 
effected in accord with Executive Order 9835. On con
sideration of this question, we conclude that the Loyalty
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Review Board’s action was so patently in violation of the 
Executive Order—in fact, beyond the Board’s delegated 
jurisdiction under the Order—that the constitutionality 
of the Order itself does not come into issue.0

III. ■ '
The power of the Loyalty Review Board to adjudicate 

individual cases is set forth specifically in § 1 (a) of Part 
III of the Order:

“The Board shall have authority to review cases 
involving persons recommended for dismissal on 
grounds relating to loyalty by the loyalty board of 
any department or agency and to make advisory 
recommendations thereon to the head of the employ
ing department or agency. Such cases may be re
ferred to the Board either by the employing depart
ment or agency, or by the officer or employee 
concerned.”

Similarly, § 3 of Part III, which prescribes the pro
cedures to be followed in loyalty cases under the Order, 
provides:

“A recommendation of removal by a loyalty board 
shall be subject to appeal by the officer or employee 
affected, prior to his removal, to the head of the em
ploying department or agency . . . and the decision 
of the department or agency concerned shall be sub
ject to appeal to the Civil Service Commission’s 
Loyalty Review Board, hereinafter provided for, for 
an advisory recommendation.”

6 The question of the Board’s jurisdiction was, on request of the 
Court, argued and briefed. There is no occasion, therefore, for a 
remand to the Court of Appeals for consideration of this question. 
Compare Alma Motor Company v. Timkin-Detroit Axle Company, 
329 U. S. 129,132.
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The authority thus conferred on the Loyalty Review 
Board was limited to “cases involving persons recom
mended for dismissal on grounds relating to loyalty by the 
loyalty board of any department or agency ... .” And, 
even as to these cases, the Loyalty Review Board was 
denied any power to undertake review on its own motion; 
only the employee recommended for dismissal, or his de
partment or agency, could refer such a case to the Loyalty 
Review Board.

In petitioner's case, the Board failed to respect either 
of these limitations on its jurisdiction. Petitioner had 
been twice cleared by the Agency Board and hence did 
not fall in the category of “persons recommended for dis
missal on grounds relating to loyalty by the loyalty board 
of any department or agency.” Moreover, petitioner’s 
case was never referred to the Loyalty Review Board by 
petitioner or the Agency. Instead, the Loyalty Review 
Board, acting solely on its own motion, undertook to “hold 
a hearing and reach its own decision.” On both grounds, 
the Board’s action was plainly beyond its jurisdiction 
unless such action was authorized by some other provision 
in the Order.

Section 1 of Part III also provides:
“b. The Board shall make rules and regulations, not 

inconsistent with the provisions of this order, deemed 
necessary to implement statutes and Executive orders 
relating to employee loyalty.

“c. The Loyalty Review Board shall also:
“(1) Advise all departments and agencies on all 

problems relating to employee loyalty.
“(2) Disseminate information pertinent to em

ployee loyalty programs.
“(3) Coordinate the employee loyalty policies and 

procedures of the several departments and agencies.
“(4) Make reports and submit recommendations 

to the Civil Service Commission for transmission to
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the President from time to time as may be nec
essary to the maintenance of the employee loyalty 
program.”

Acting under subsection (b), the Board promulgated de
tailed regulations, effective December 14, 1947, elaborat
ing its powers under the Order.7 The regulations dis
tinguished between two types of proceedings in individual 
cases. The first dealt with appeals from adverse deci
sions.8 9 The second, described in Regulation 14, claimed 
for the Board a very different function.® As amended on 
December 17, 1948, Regulation 14 provided: 10

T 13 Fed. Reg. 253 et seq.
“/</., at 255,5 CFR§ 210.9.
9 13 Fed. Reg. 255.
10 Id., at 9366, 5 CFR § 210.14.

“Post-audit and review of files. (a) The Board, or 
an Executive Committee of the Board shall, as 
deemed necessary from time to time, cause post
audits to be made of the files on loyalty cases decided 
by the employing Department or Agency, or by a 
Regional Loyalty Board.
“(b) The Board, or an Executive Committee of the 
Board, shall have the right, in its discretion, to call 
up for review any determination or decision made 
by any Department or Agency Loyalty Board or 
Regional Loyalty Board, or by any head of an em
ploying Department or Agency, even though no 
appeal has been taken. Any such review shall be 
made by a panel of the Board, and the panel, whether 
or not a hearing has been held in the case, may affirm 
the determination or decision, or remand the case to 
the head of the Agency concerned for hearing, with 
appropriate instructions or for such further action or 
procedure as the panel may determine. In excep
tional cases, if in the judgment of the Board or of an
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Executive Committee of the Board, public interest 
requires it, the panel may hold a new hearing in the 
case and after such hearing, affirm or reverse the 
determination or decision.”

In undertaking to “hold a hearing and reach its own deci
sion” in petitioner’s case, the Board relied on Regulation 
14 as the source of its authority.

This regulation, however, is valid only if it is “not in
consistent with the provisions of this Order.” The 
Board’s “post-audit” function, when used to survey the 
operation of the loyalty program and to insure a uni
formity of procedures in the various loyalty boards, might 
well be justified under the Board’s powers to “advise all 
departments and agencies on all problems relating to em
ployee loyalty” and “coordinate the employee loyalty 
policies and procedures of the several departments and 
agencies.” But the regulation did not restrict the “post
audit” function to advice and coordination. Rather, it 
purported to allow the Board “to call up for review any 
determination or decision . . . even though no appeal 
has been taken” and “in exceptional cases” to “hold a new 
hearing in the case and after such hearing, affirm or 
reverse the determination or decision.” The Board thus 
sought to do by regulation precisely what it was not per
mitted to do under the Order. Although the Order lini- 
ited the Board’s jurisdiction to appeals from adverse 
rulings, the regulation asserted authority over appeals 
from favorable rulings as well; and although the Order 
limited the Board's jurisdiction to appeals referred to the 
Board by the employee or his department or agency, the 
regulation asserted authority in the Board to adjudicate 
individual cases on its own motion. To this extent the 
regulation must fall. See, e. g., Addison v. Holly Hill 
Fruit Products, 322 U. S. 607, 616-618, and Federal Com
munication Commission v. American Broadcasting Co., 
347U. S.284,296-297.
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Our interpretation of the language of the Order is con
firmed by The Report of the President’s Temporary Com
mission on Employee Loyalty, released by the President 
on March 22, 1947, simultaneously with the Order. Four 
months before, the Commission had been established “to 
inquire into the standards, procedures, and the organi
zational provisions for (a) the investigation of persons 
who are now employed by the United States Government 
or are applicants for such employment, and (b) the re
moval or disqualification from employment of any disloyal 
or subversive person.” 11 In conducting its investigation, 
the Commission sought suggestions from 50 selected Gov
ernment agencies. The replies revealed general agree
ment “that the employing agency be responsible for the 
removal of its own employees.”12 But a substantial 
number of the replies indicated: 13

11 Executive Order 9S06, 11 Fed. Reg. 13SG3. The Commission 
was composed of officials of the Civil Service Commission and the 
Departments of Justice, State, Treasury, War, and Navy.

12 The Report of the President’s Temporary Commission on 
Employee Loyalty (1947) 14.

13 Id., at 15.

“(1) that there should be established an independent 
over-all centralized authority acting solely for and 
on behalf of the President in the matter of the re
moval of disloyal employees; or (2) that the original 
hearing in loyalty cases should be within the employ
ing agency, subject to a right of appeal to a central
ized agency established with a power to review de 
novo; or (3) that the over-all agency be established 
with advisory powers only.”

Of these three proposals, the first was flatly rejected by 
the Commission, which instead urged the establishment 
of a centralized agency combining elements of the second 
and third. The Commission thought it “imperative that 
the head of each department or agency be solely responsi
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ble for his own loyalty program.” 14 On the other hand, 
“so that the loyalty procedures operative in each of the 
departments and agencies may be properly coordi
nated . . . ,” the Commission recognized “that a central 
review board should be created with definite advisory 
responsibilities in connection with the loyalty pro
gram.”15 * These “advisory responsibilities” were envis
aged as “similar to those of a clearing house.” 10 But, in 
addition, the Board was to be authorized to review deci
sions adverse to employees, when referred to the board by 
the employee or the employing agency.17 Nowhere in 
the report was it even remotely suggested that the board 
was to have general jurisdiction to adjudicate individual 
cases; on the contrary, as already noted, the Commission 
expressly disapproved such a proposal. The Commis
sion’s recommendations, with only slight changes in 
language, were adopted in the provisions of the Order 
designating the functions of the Loyalty Review Board.18

n/d„at26.
15 Id., at 27.
10 Id., at 26.
17 Id., at 35-36.
,sSee Bontecou, The Federal Loyalty-Security Program (1953), 29.
”• Compare this statement from the Commission’s report, supra, 

hpte 11, at 30:
‘‘The standards must be specific enough to assure that innocent em
ployees will not fall within the purview of the disloyalty criteria. 
Every mature consideration was invoked by the Commission to afford 
maximum protection to the government from disloyal employees 
while safeguarding the individual employee with a maximum protec
tion from ill-advised accusations of disloyalty.”

While loyalty proceedings may not involve the imposi
tion of criminal sanctions, the limitation on the Board’s 
review power to adverse determinations was in keeping 
with the deeply rooted principle of criminal law that a 
verdict of guilty is appealable while a verdict of acquittal 
is not.19 This safeguard was one of the few, and perhaps
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one of the most important, afforded an accused employee 
under the Order. Its effect was to leave the initial deter
mination of his loyalty to his co-workers in the depart
ment—to his peers, as it were—who knew most about 
his character and his actions and his duties. He was 
thus assured that his fate would not be decided by polit
ical appointees who perhaps might be more vulnerable 
to the pressures of heated public opinion. To sanction 
the abrogation of this safeguard through Regulation 14, 
in the face of the Order’s language and the Commission’s 
report, would be to sanction administrative lawlessness. 
Agencies, whether created by statute or Executive Order, 
must of course be free to give reasonable scope to the 
terms conferring their authority. But they are not free 
to ignore plain limitations on that authority. Compare 
United States v. Wickersham:, 201 U. S. 390, 398.

It is urged, however, that the President’s failure to 
express his disapproval of Regulation 14 must be deemed 
to constitute acquiescence in it. From this, it is con
tended that the President thus impliedly expanded the 
Loyalty Review Board’s powers under the Order. We 
cannot indulge in such fanciful speculation. Nothing 
short of explicit Presidential action could justify a con
clusion that the limitations on the Board’s powers had 
been eliminated. No such action by the President has 
been brought to our attention. There is, in fact, no evi
dence that the President even knew of the Board’s prac
tice prior to April 27, 1953, three weeks after the Board 
had notified petitioner of its intention to “hold a hearing 
and reach its own decision.”20 And knowledge of the

20 Executive Order 10450, 18 Fed. Reg. 2489, revoked Executive 
Order 9835 and established a new security program for government 
personnel. Although it was signed on April 27, 1953, Executive 
Order 10450 by its own terms did not take effect until thirty days 
later on May 27, 1953. Petitioner’s case was heard and determined 
by the Loyalty Review Board during this 30-day period and hence
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practice surely cannot be imputed to him in view of the 
relatively small number of cases in which the Board took 
such action over its six-year life.21 Under these circum
stances, the President’s silence is too doubtful a basis for

21 As of June 30, 1953, the Board had undertaken in only 5S cases 
to “hold a hearing and reach its own decision” despite a favorable 
determination below. Of these 58 cases, 22—including petitioner’s— 
arose in the fiscal year immediately preceding June 30, 1953. Annual 
Reports of the Civil Service Commission: 1948 (p. IS), 1949 (p. 37), 
1950 (pp. 33-34), 1951 (p. 36), 1952 (p. 56), 1953 (p. 31). In a 
number of these 58 cases, the employee resigned prior to the scheduled 
hearing; and in a number of the remaining cases, the Loyalty Review 
Board affirmed the favorable determination. Thus in the 1953 fiscal 
year, of the 22 hearings scheduled, two were cancelled because oi 
resignation and eight resulted in affirmance. 1953 Annual Report, 
Civil Service Commission, p. 31.

was not subject to Executive Order 10450. The Government con
tends, however, that § 11 of Executive Order 10450 evidences 
knowledge and approval of Regulation 14. Section 11 provides in 
pertinent part:

“On and after the effective date of this order the Loyalty Review 
Board established by Executive Order No. 9835 of March 21, 1947, 
shall not accept agency findings for review, upon appeal or otherwise. 
Appeals pending before the Loyalty Review Board on such date shall 
be heard to final determination in accordance with the provisions of 
the said Executive Order No. 9835, as amended. Agency determina
tions favorable to the officer or employee concerned pending before 
the Loyalty Review Board on such date shall be acted upon by such 
Board, and whenever the Board is not in agreement with such favor
able determination the case shall be remanded to the department or 
agency concerned for determination in accordance with the standards 
and procedures established pursuant to this order?’ (Italics added.) 
We cannot accept the Government’s contention. Section 11 did no 
more, we think, than recognize that cases under Regulation 14 might 
be pending on the effective date and authorize their determination 
thereafter. And even as to these c.^es § 11 did not authorize the 
Board to recommend dismissal; at most the Board could remand 
the cases to agency boards for reconsideration. With respect to 
cases determined prior to the effective date—such as petitioner’s— 
§ 11 surely affords no basis for assuming an implied amendment of 
Executive Order 9S35.
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inferring an implied amendment of the Executive Order. 
Particularly is this so where, as here, substantial rights 
affecting the lives and property of citizens are at stake. 
This Court has recognized that “a badge of infamy” 
attaches to a public employee found disloyal. Wieman v. 
Updegraff, 344 U. S. 183, 191. The power asserted by 
the Board to impose such a badge on petitioner cannot be 
supported on so tenuous a theory as that pressed upon us.

Nor was the adjudication of petitioner’s case, on its 
own motion and despite a favorable determination by the 
Agency Board, the only unwarranted assumption of power 
by the Loyalty Review Board. In cancelling petitioner’s 
eligibility from “the Federal service” for a period of three 
years, the Board purported to act under Civil Service Rule 
V, § 5.101 (a), which bars an employee from “the compet
itive service within three years after a final determination 
that he is disqualified for Federal employment because of 
a reasonable doubt as to his loyalty. . . .” (Italics 
added.22 23 The Board’s order of disbarment, however, 
was not limited to “the competitive service” but extended 
to all federal employment.’3 And although such a “final 
determination” could be made only by the employing 
agency, the Board did not wait for respondent Hobby to 
act on its recommendation. Petitioner’s disbarment was 
made effective on May IS, 1953, four days before the 
Chairman of the Board wrote petitioner of the Board’s 
determination and nearly four weeks before the Depart
ment took action to remove petitioner from his position. 
The Board’s haste can be understood only in terms of its

225 CFR (1954 Snpp.) §5.101 (a).
23 Approximately 15% of all federal employees are excepted from 

‘'the competitive service.” 1954 Annual Report, United States Civil 
Service Commission, p. 10. Petitioner himself was not employed in 
“the competitive service.” His position was classified in “Schedule 
A,” an exempt category. 5 CFR §6.101 (n.); 5 CFR § G.l (d).
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announced intention to deprive agencies of all discretion 
to determine whether the Board’s recommendations 
should be accepted.24

24 On December 17, 1948, the Board issued the following directive 
to the departments and agencies covered by the Order:
“Legal effect of advisory recommendations. The President expects 
that loyalty policies, procedures, and standards will be uniformly 
applied in the adjudication of loyalty cases by the several agencies, 
and the responsibility for coordinating the program and assuring 
uniformity has been placed in the Loyalty Review Board. The rec
ommendations of the Civil Service Commission in cases of employee's 
covered by section 14 of the Veterans’ Preference Act of 1944 are 
mandatory, and the loyalty of persons not covered by section 14 
should be judged by the same standards. Therefore, if uniformity 
is to be attained it is necessary that the head of an agency follow the 
recommendation of the Loyalty Review Board in all cases.” (Italics 
added.)
13 Fed. Reg. 9372, 5 CFR §220.4 (b). See Bontecou, The Federal 
Loyalty-Security Program (1953), 54-55. Compare Kutcher v. 
Gray, 199 F.2d 783 (C. A. D. C.).

IV.
There only remains for consideration the question of 

relief. Initially petitioner is entitled to a declaratory 
judgment that his removal and disbarment were invalid. 
He is further entitled to an order directing the respondent 
members of the Civil Service Commission to expunge 
from its records the Loyalty Review Board’s finding that 
there is a reasonable doubt as to petitioner’s loyalty and 
to expunge from its records any ruling that petitioner is 
barred from federal employment by reason of that finding. 
His prayer for reinstatement, however, cannot be granted, 
since it appears that the term of petitioner’s appointment 
would have expired on December 31, 1953, wholly apart 
from his removal on loyalty grounds. The judgment 
below is reversed and the cause is remanded to the District 
Court for entry of a decree in conformity with this 
opinion. ~ ,Reversed.


