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SUPREME COURT OF THE UNITED STATES

No. 376. - October Term, 1954

May 18, 1955

John P. Peters, 
Petitioner On Writ of Certiorari to the

United States Court of Appeals 
for the District of Columbia 
Circuit.

Oveta Culp Hobby, et al

Mr. Chief Justice Warren delivered the opinion of the Court.

This action was instituted by petitioner in the District Court for the

District of Columbia. The principal relief sought is a declaration that_

petitioner's removal and disbarment from federal employment were invalid

Prior to trial, the District Court granted the respondents' motion for judgment

on the pleadings. The judgment was affirmed, one judge dissenting, by the

Court of Appeals for the District of Columbia Circuit, relying on its decision

in Bailey v. Richardson, 182 F. 2d 46, sustained here by an equally divided vote,

341 U.S. 918. We granted certiorari, 348 U.S. 882, because the case appeared

to present the same constitutional question left unresolved by this Court's

action in Bailey v. Richardson, supra.

The basic facts are undisputed. Petitioner is a professor of medicine
jl

4 J

at Yale University. For several years prior to 1953, because of his eminence

in the field of medical science, he was employed as a Special Consultan*

in the United States Public Health Service of tb*
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On April 10, 1953, the functions of the Federal Security Agency were transferred

to the Department of Health, Education, and Welfare, headed by respondent

Hobby. Petitioner's duties required his presence in Washington from four

to ten days each year, when called upon by the Surgeon General, to render

advice concerning proposals to grant federal assistance to various medical

and did not entail access to classified material. Petitioner was compensated

at a specified per diem rate for days actually employed. At the time of his

removal, petitioner was employed under an appointment expiring on December 31

1953.

On March 21, 1947, Executive Order 9835 was issued by the

Executive Branch of the Government "shall-be personally responsible for an

effective program to assure that disloyal civilian officers or employees are

the Order directed the establishment within each department or agency of one

such department or agency and making recommendations with respect to the re

moval of any officer or employee ... on grounds relating to loyalty ..." The

not retained in employment in his department or agency". Toward that end,

President. It provided that the head of each department and agency in the

research institutions. This work was not of a confidential or sensitive character

or more loyalty boards "for the purpose of hearing loyalty cases arising within

>4*

I

I*-- 
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order also provided for the establishment of a central Loyalty Review Board

A 11 $
rt

I

r

in the Civil Service Commissions The Board, in addition to various supervisory 

functions, was authorized "to review cases involving persons recommended 

?!

for dismissal . . . by the Loyalty Board of any department or agency •. . . H

The standard for removal prescribed by the Order was whether, "on all the evi

dence, reasonable grounds exist for belief that the person involved is disloyal 

to the Government of the United States". This standard was amended on

_2_/
April 28, 1951. As amended, the standard to be applied was whether, "on

all the evidence, there is a reasonable doubt as to the loyalty of the person

involved to the Government of the United States. "

In January 1949, Joseph E. McElvain, Chairman of the Board of

Inquiry on Employee Loyalty of the Federal Security Agency, notified petitioner 

that information relating to his loyalty had been received. Accompanying McEl- 

vain's letter was a detailed interrogatory relating to petitioner's associations

and affiliations. Petitioner^promptly completed the form and returned it. 

Sr- , , ■' • . ' ■

. ’ ’ ’ . ■ •’ •. .• . ’ ■ . . ’ ■ • • • ■ ’ ' ■ • ■ •’ ■ ■'

Shortly; thereafter, McElvain advised petitioner that the Agency Board had de

termined that no reasonable grounds existed for belief that petitioner was dis

loyal.



in May 1951, following the amendment of the removal standard

prescribed by Executive Order 9835, the Executive Secretary of the Loyalty

Review Soard advised McElvain that petitioner's case should be reopened 

and readjudicated pursuant to the amended standard. Three months later, 

the Acting Chairman of the Loyalty Review Board informed McElvain that a 

panel of the Loyalty Review Board had considered petitioner's case and had 

recommended that it be remanded to the Agency Board for a hearing. Acting 

on the Loyalty Review Board's recommendation, McElvain sent petitioner a 

letter of charges. Sixteen charges were specified, relating to purported 

membership in the Communist Party, sponsorship of certain petitions, 

affiliation with various organizations, and alleged association with Communists 

and Communist sympathizers. In his reply, made under oath, petitioner

denied that he had ever been a member of the Communist Party and set forth

information concerning the other charges.

On April 1 and 2, 1952, the Agency Board conducted a hearing on petitioner's

case in New Haven, Connecticut. The sources of the information aS to the 

facts bearing on the charges were not identified or made available to petitioner's 

counsel for cross-examination. The identity of one or more of the informants



furnishing such information, but not of all the informants, was known to the 

Board. The only evidence adduced at the hearing was presented by petitioner. 

He testified under oath that he had never been a member of the Communist 

Party and also testified concerning the other charges against him. He did not 

refuse to answer any question directed to him. Petitioner's testimony was 

supported by the testimony of eighteen other witnesses and the affidavits and 

statements of some forty additional persons. On May 23, 1952, McElvain no

tified petitioner that the Agency Board had determined that, on all the evidence, 

there was no reasonable doubt as to petitioner's loyalty.

Thereafter, on April 6, 1953, petitioner was advised by the Loyalty 

Review Board that it had determined to conduct a "post-audit" of the Agency 

Board's determination and, to this end, "hold a hearing and reach its own 

_3/
decision. " The hearing was held on May 12, 1953, in New Haven, before a 

panel of the Board consisting of respondents Hessey, Amen, and King. Once 

again, as at the previous hearing, the only evidence adduced was presented by 

petitioner. In his own testimony, petitioner denied membership in the Com

munist Party, discussed his political beliefs and his motives for engaging in 

the activities and associations which were the subject of the charges, and 

answered all questions put to him by the Board. In support of petitioner's
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testimony, five witnesses stated their long acquaintance with petitioner and 

their firm conviction of petitioner 's loyalty. In addition to this evidence, 

the record before the Board contained information supplied by informants whose 

identity was not disclosed to petitioner. The identity of one or more, but not 

all, of these informants was known to the Board. The information given by 

such informants had not been given under oath. The record also contained the 

evidence adduced by petitioner at the previous hearing. On this record, the 

Board determined that "on all the evidence, there is a reasonable doubt as to 

Dr. Peters' loyalty to the Government of the United States. "

By letter of May 22, 1953, the Chairman of the Board advised petitioner 

of the Board's finding. The letter further stated that respondent Hobby had been 

notified of the decision and that petitioner had "been barred from the Federal 

service for a period of three years from May 18, 1953, and any and all pending 

*
applications or existing eligibilities are cancelled. " The order of disbarment 

was made by the Board on behalf of the Civil Service Commission, composed 

_5_/ 
of respondents Young, Moore, and Lawton. After an unsuccessful attempt 

to obtain a rehearing, petitioner brought the instant suit, naming each of the 

respondents as a defendant.



In his complaint, petitioner contends that the action taken against him

Board

to the

head of the agency' as defined by Executive Order 9835, Part III, § 1 a 11

On the constitutional issue, petitioner complains chiefly of the denial of any

due process of law in that they branded him as a person disloyal to his country,

he alleges that "The imposition of the penalty of ineligibility forIn addition,

service constituted a violation of the prohibition against bills ofgovernment

attainder and ex post facto laws by punishing the plaintiff by declaring him

ineligible to serve the Government without a judicial trial or a fair administra-

solely on the basis of his political opinions, violated his right to freedom of

speech.

that his removal and disbarment deprived him "of liberty and property without

Order, he makes the allegation, among others, that the Loyalty Review

opportunity to confront and cross-examine his secret accusers. He alleges

"exercised power beyond its power 'to make advisory recommendations

was "in violation of Executive Order 9835 and the Constitution of the United

without basis in fact and without a fair procedure and hearing. "

tive hearing . . . . " Finally, petitioner alleges that his removal and disbarment

States . . . . " In support of his contention that the action violated the Executive
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In this Court, petitioner urges us to decide the case solely on the

3

constitutional issue. This issue, if reached by the Court, would obviously §

I

present serious and far-reaching problems in reconciling fundamental 

. •*
A

constitutional guarantees with the procedures used to determine the 
81 ' 
i

loyalty of Government personnel. Compare Wieman v. Updegraff, 

344 U.S. 182; U. S. v. Lovett, 328 U.S. 303; Joint Anti-Fascist Refugee

Committee v. McGrath, 341 U.S. 123. And note this Court's division 

in Bailey v. Richardson, supra. We believe, however, that the case can 

be decided without reaching the constitutional issue.

From a very early date, this Court has declined to anticipate

a question of constitutional law in advance of the necessity of deciding it.

Charles River Bridge v. Warren Bridge, || Pet. 420, 553. See Alma

Timken-Detroit Ax^Co. , 
’Kimccpbencgboc^ 3^9 U . S 129,136. Applying this
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rule to the instant case, we must at the outset determine whether

petitioner's removal and disbarment were effected in accord with Exec

utive Order 9835. On consideration of this question, we conclude that

the Loyalty Review Board's action was so patently in violation of the

Executive Order - in fact, beyond the Board's delegated jurisdiction

under the Order - that the constitutionality of the Order itself does not

come into issue.

I I I

The power of the Loyalty Review Board to adjudicate individual

cases is set forth specifically in § 1 (a) of Part III of the Order:

"The Board shall have authority to review cases 
involving persons recommended for dismissal on grounds 
relating to loyalty by the loyalty board of any department 
or agency and to make advisory recommendations thereon 
to the head of the employing department or agency. Such 
cases may be referred to the Board either by the employing 
department or agency, or by the officer or employee 
concerned. "
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Similarly, $ 3 of Part III, which prescribes the procedures to be fol

lowed in loyalty cases under the Order, provides:

"A recommendation of removal by a loyalty board shall 
be subject to appeal by the officer or employee affected, prior 
to his removal, to the head of the employing department or 
agency . . . and the decision of the department or agency con
cerned shall be subject to appeal to the Civil Service Commis
sion's Loyalty Review Board, hereinafter provided for, for an 
advisory recommendation. "

The authority thus conferred on the Loyalty Review Board was limited to 

"cases involving persons recommended for dismissal on grounds relating 

to loyalty by the loyalty board of any department or agency . . . . " And, even 

as to these cases, the Loyalty Review Board was denied any power to undertake 

review on its own motion; only the employee recommended for dismissal, or 

his department or agency, could refer such a case to the Loyalty Review Board.

In petitioner's case, the Board failed to respect either of these limita-

tions on its jurisdiction. Petitioner had been twice cleared by the Agency

Board and hence did not fall in the category of "persons recommended for 

dismissal on grounds relating to loyalty by the loyalty board of any department 

or agency. " Moreover, petitioner's case was never referred to the Loyalty

Review Board by petitioner or the isency.
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Instead, the Loyalty Review Board, acting solely on its own motion,

undertook to "hold a hearing and reach its own decision. " On both grounds,

was authorized by some other provision in the Order.

Section 1 of Part III also provides:

the Board's action was plainly beyond its jurisdictionunless such action

/z "b. The Board shall make rules and regulations, 
not inconsistent with the provisions of this order, 
deemed necessary to implement statutes and 
Executive orders relating to employee loyalty.

*7 "c. The Loyalty Review Board shall also:
P ^(1) Advise all departments and agencies on all 

problems relating to employee loyalty.
^(2) Disseminate information pertinent to employee 

loyalty programs*
z^(3) Coordinate the employee loyalty policies and 
procedures of the several departments and agencies*

,z(4) Make reports and submit recommendations to the 
Civil Service Commission for transmission to the 
President from time to time as may be necessary to 
the maintenance of the employee loyalty program. "

Acting under subsection (b), the Board promulgated detailed regulations, 

effective December 14, 1947, elaborating its powers under the Order.

The regulations distinguished between two types of proceedings in individual 
cases. The first dealt with appeals from adverse decisions.^^ The second, 

described in Regulation 14, claimed for the Board a very different function^/

As amended on December 17, 1948, Regulation 14 provided:

"Post-audit and review of files, (a) The Board, or 
an Executive Committee of the Board shall, as deemed 
necessary from time to time, cause post-audits to be 
made of the files on loyalty cases decided by the employing 
Department or Agency, or by a Regional Loyalty Board.

/ ..

/(b) The Board, or an Executive Committee of the Board, shall 
have the right, in its discretion, to call up for review any 
determination or decision made by any Department or Agency



Loyalty Board or Regional Loyalty Board, or by any head 
of an employing Department or Agency, even though no 
appeal has been taken. Any such review shall be made 
by a panel of the Board, and the panel, whether or not a 
hearing has been held in the case, may affirm the 
determination or decision, or remand the case to the 
head of the Agency concerned for hearing, with 
appropriate instructions or for such further action or 
procedure as the panel may determine. In exceptional 
cases, if in the judgment of the Board or of an 
Executive Committee of the Board, public interest 
requires it, the panel may hold a new hearing in the 
case and after such hearing, affirm or reverse the 
determination or decision. "

In undertaking to ’’hold a hearing and reach its own decision" in petitioner's 

case, the Board relied on Regulation 14 as the source of its authority.

This regulation, however, is valid only if it is "not 

inconsistent with the provisions of this Order. " The Board's "post-audit" 

function, when used to survey the operation of the loyalty program and to 

insure a uniformity of procedures in the various loyalty boards, might well 

be justified under the Board's powers to "advise all departments and agencies 

on all problems relating to employee loyalty" and "coordinate the employee 

loyalty policies and procedures of the several departments and agencies. " 

But the regulation did not restrict the "post-audit" function to advice and 

coordination. Rather, it purported to allow the Board "to call up for review 

any determination or decision ... even though no appeal has been taken" 

and "in exceptional cases" to "hold a new hearing in the case and after such 

hearing, affirm or reverse the determination or decision." The Board thus 

sought to do by regulation precisely what it was not permitted to do under



the Order. Although the Order limited the Board's jurisdiction to appeals

from adverse rulings, the regulation asserted authority over appeals from 

favorable rulings as well; and although the Order limited the Board's 

jurisdiction to appeals referred to the Board by the employee or his 

department or agency, the regulation asserted authority in the Board to 

adjudicate individual cases on its own motion. To this extent the regulation 

must fall. See, e.g., Addison v. Holly Hill Fruit Products, 322 U.S. 607,

616-618, andF.C.C, v. American Broadcasting Co., 347 U.S. 284, 296-297. ----------- . . ---------
< Af A M ,* J

Our interpretation of the language of the Order is confirmed 

by The Report of the President's Temporary Commission on Employee Loyalty, 

released by the President on March 22, 1947, simultaneously with the Order.

Four months before, the Commission had been established "to inquire into 

the standards, procedures, and the organizational provisions for (a) the 

investigation of persons who are now employed by the United States Government 

or are applicants for such employment, and (b) the removal or disqualification

from employment of any disloyal or subversive person. In conducting 

its investigation, the Commission sought suggestions from 50 selected

Government agencies. The replies revealed general agreement "that the

& / 

employing agency be responsible for the removal of its own employees.'



"(1) that there should be established an independent 
over-all centralized authority acting solely for and on 
behalf of the President in the matter of the removal of 
disloyal employees; or(2) that the original hearing in 
loyalty Cases should be within the employing agency, 
subject to a right of appeal to a centralized agency 
established with a power to review de novo; or
(3) that the over-all agency be established with advisory 
powers only, "

Of these three proposals, the first was flatly rejected by the Commission, 

which instead urged the establishment of a centralized agency combining

the funetiens of the second and third. The Commission thought it "imperative 

that the head of each department or agency be solely responsible for his own
■ it

loyalty program. ” -7- On the other hand, "so that the loyalty procedures 

operative in each of the departments and agencies may be properly coordinated. .

the Commission recognized "that a central review board should be created 

with definite advisory responsibilities in connection with the loyalty program.. "—

These "advisory responsibilities" were envisaged as "similar to those of a 

clearing house. ' But, in addition, the board was to be authorized to 

review decisions adverse to employees, when referred to the board by the 

employee or the employing agency.’-^—' Nowhere in the report was it even 

remotely suggested that the board was to have general jurisdiction to 

adjudicate individual cases; on the contrary, as already noted, the Commission 

expressly disapproved such a proposal. The Commission's recommendations, 

with only slight changes in language, were adopted in the provisions of 

the Order designating the functions of the Loyalty Review Board.
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While loyalty proceedings may not involve the imposition of

criminal sanctions, the limitation on the Board's review power to adverse

determinations was in keeping with the deeply rooted principle of criminal

law that a verdict of guilty is appealable while a verdict of acquittal is not/-^

This safeguard was one of the few, and perhaps one of the most important,

afforded an accused employee under the Order. Its effect was to leave the

initial determination of his loyalty to his co-workers in the department - - to

political appointees who perhaps might be more vulnerable to the pressures

through Regulation 14, in the face of the Order's language and the Commission's

reasonable scope to the terms conferring their authority. But they are not

report, would be to sanction administrative lawlessness. Agencies, whether

created by statute or Executive Order, must of course be free to give

his peers, as it were -- who knew most about his character and his actions

and his duties. He was thus assured that his fate would not be decided by

of heated public opinion. To sanction the abrogation of this safeguard

free to ignore plain limitations on that authority. Compare United States 

v. Wickersham, 201 U.S. 390, 398.

•i

I It is urged, however, that the President's failure to express

his disapproval of Regulation 14 must be deemed to constitute acquiescence

■

* ■<

; ( J 
hl
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it is contended th&t the President thus impliedly expanded

the Loyalty Review Board's powers under the Order. We cannot indulge in 

such fanciful speculation. Nothing short of explicit Presidential action could 

justify a conclusion that the limitations on the Board's powers w^e eliminated.

No such action by the President has been brought to our attention. There is, 

in fact, no evidence that the President even knew of the Board's practice prior 

to April 27, 1953, three weeks after the Board had notified petitioner of its

intention to "hold a hearing and reach its own decision. " And knowledge 

of the practice surely cannot be imputed to him in view of the relatively small 

Board took such action over its six-year life.number of cases in which the 

ae-et

Unde

stantial rights affecting the lives and property of citizens are at stake. This

found disloyal.

to impose such

Court has recognized that "a badge of infamy" attaches to a public employee

upon us.

Nor was the adjudication of petitioner's case, on its own motion and

despite a favorable determination by the Agency Board, the



// /

only unwarranted assumption of power by the Loyalty Review Board.

In canceling petitioner's eligibility from ''the Federal service" for a

period of three years, the Board purported to act under Civil Service

Rule V, §5.101(a), which bars an employee from "the competitive service

within three years after a final determination I that he is disqualified for

Federal employment because of a reasonable doubt as to his loyalty... . "

(italics added) The Board's order of disbarment, however, was not

limited to "the competitive service" but opjMBMliqp extended to all federal

employment.And although such a "final determination" could be made

only by the employing agency, sMqqMaaMrtisat the Board did not wait for

respondent Hobby to act on its recommendation. Petitioner's disbarment

was made effective on May 18, 1953, four days before the Chairman of the

Board wrote petitioner of the Board's determination and nearly four weeks

before the Department took action to remove petitioner from his position.

The Board's haste can be understood only in terms of its announced intention 

to deprive agencies of all discretion to determine whether the Board's 

recommendations should be accepted.”/
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IV.

There only remains for consideration the question of relief. 

Initially petitioner is entitled to a declaratory judgment that his removal 

and disbarment were invalid. He is further entitled to an order directing 

the respondent members of the Civil Service Commission to expunge from 

its records the Loyalty Review Board's finding that there is a reasonable 

doubt as to petitioner's loyalty and to expunge from its records any ruling 

that petitioner is barred from federal employment by reason of that finding. 

His prayer for reinstatement, however, cannot be granted, since it appears 

that the term of petitioner's appointment would have expired on December 31,1953 

wholly apart from his removal on loyalty grounds. The judgment below is 

reversed and the cause is remanded to the District Court for entry of a 

decree in conformity with this opinion.

REVERSED

■■■saTEErr
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FOOTNOTES

n^Z Fed. Reg. 1935.

K^yExecutive Order 10241, 16 Fed. Reg. 3690.

Authority for such action was purportedly based on Regulation 14 
of the regulations of the Loyalty Review Board, 5 i R/L §210.14.

Y4yThree of the five -- a former President of Yale University, a former 
dean of the Yale Medical School, and a federal circuit judge -- had 
given similar testimony at the previous hearing.

YS/Authority for the order of disbarment was purportedly based on 
Civil Service Rule V, § 5.101(a), 5 Ci F^ Ri (1954 Supp.) §5.101(a).

bV The question of the Board’s jurisdiction was, on request of 
the Court, argued and briefed. There is no occasion, 
therefore, for a remand to the Court of Appeals for consider
ation of this question. Compare Alma Motor Company v.
Timkin - Detroit Axle Company, 329 U.S. 129, 132.

Departments of Justice, State, Treasury, War, and Navy.
<n / ' " _ Dp iii

OyQ The Report of the President's Temporary Commission on Employee 
< Loyalty (1947) 14.

at 26.

27.

Id at 26.

at
I

35-36.

See Bontecou, The Federal Loyalty-Security Program (1953) 29.

(|.® Compare this statement from the Commission's report, supra, 
* note 11. at 30:

’’The standards must be specific enough to assure that innocent 
employees will not fall within the purview of the disloyalty 
criteria. Every mature consideration was invoked by the 
Commie a ion to afford maximum protection to the government 
from disloyal employees while safeguarding the individual 
employee with a maximum protection from ill-advised 
accusations of disloyalty. ”
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FOOTNOTES

Executive Order 10450, 18 Fed. Reg. 2489, revoked Executive Order 9835 

and established a new security program for government personnel.

Although it was signed on April 27, 1953, Executive Order 10450 by its 

own terms did not take effect until thirty days Plater on May 27, 1953.

Petitioner's case was heard and determined by the Loyalty Review Board 

during this 30-day period and hence was not subject to Executive Order

10450. The Government contends, however, that § । of Executive

Order 10450 evidences knowledge and approval of Regulation 14. Section U 

provides in pertinent part:

"On and after the effective date of this order the Loyalty 
Review Board established by Executive Order No. 9835 of 
March 21, 1947, shall not accept agency findings for review, 
upon appeal or otherwise. Appeals pending before the Loyalty 
Review Board on such date shall be heard to final determination 
in accordance with the provisions of the said Executive Order 
No. 9835, as amended. Agency determinations favorable to 
the officer or employee concerned pending before the Loyalty
Review Board on such date shall be acted upon by sqch Board, 
and whenever the Board is not in agreement with such favor
able determination the case shall be remanded to the department 
or agency concerned for determination in accordance with the 
standards and procedures established pursuant to this order. 11 

(italics addecp

We cannot accept the Government’s contention. Section Ji did no more, 

we think, than recognize that cases under Regulation 14 might be pending 

on the effective date and authorize their determination thereafter. And 

even as to these cases § ff did not authorize the Board to recommend 

dismissal; at most the Board could remand the cases to agency boards 

for reconsideration. With respect to cases determined prior to the 

effective date - such as petitioner's - § H surely affords no basis for 

assuming an implied amendment of Executive Order 9835.

As of June 30, 1953, the Board had undertaken in only 58 cases to "hold a 

hearing and reach its own decision" despite a favorable determination 

' I f -below. Of these 58 cases, including petitioner's^ arose in the fiscal 

year immediately preceding June 30, 1953. Annual Reports of the Civil 
Service Commission: 1948 £p. 18), 1949 (p. 37), 1950 (pp. 33-34), 195iy (p. 36), 
1952 (p. 56), 1953 (p. 31). In a number of these 58 cases, the employee 
resigned prior to the scheduled hearing; and in a number of the remaining 
cases, the Loyalty Review Board affirmed the favorable determination. 
Thus in the 1953 fiscal year, of the 22 hearings scheduled, two were 
cancelled because of resignation and eight resulted in affirmance. 1953 
Annual Report, Civil Service Commission, p. 31.

......... .......................................... 111.... .......11 1111111111 111 1 "..—.. . .. ....  1 ---------------------------------- --------------"wri. 4
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5 (1954 Supp.) §5.101 (a)

Approximately 15% of all federal employee* are excepted from 
“the competitive service. " 1954 Annual Report, United States 
Civil Service Commission, p. 10. Petitioner himself was not 
employed in “the competitive service." His position was 
classified in "Schedule A, " an exempt category. 5 dyiyiU 
§6.101 (^5^F^y §6.1(d).

On December 17, 1948, the Board issued the following directive 
to the departments and agencies covered by the Order:

“Legal effect of advisory recommendations. The 
President expects that loyalty policies, procedures, 
and standards will be uniformly applied in the ad
judication of loyalty cases by the several agencies, 
and the responsibility for coordinating the program 
and assuring uniformity has been placed in the Loyalty 
Review Board. The recommendations of the Civil Service 
Commission in cases of employees covered by section 14 
of the Veterans' Preference Act of 1944 are mandatory, 
and the loyalty of persons not covered by section 14 should 
be judged by the same standards. Therefore, if uniformity 
is to be attained it is necessary that the head of an agency 

follow the recommendation of the Loyalty Review Board in <3
cases." (Italics added,)

13 Fed. Reg. 9372, 5 CjF/R/ §220.4(b), See Bontecou, The 
Federal Loyalty-Security Program (1953)^54-55. Compare 
Kutcher v. Gray, 199 F. 2d 783 (GA D. C.).
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22/
But a substantial number of the replies indicated:

"(1) that there should be stablished an independent 
over-all centralized authority acting solely for »»d 
on behalf of the President in the matter of the removal 
of disloyal employees; or (2) that the original hearing 
in loyalty cases should be within the employing agency, 
subject to a right of appeal to a centralized agency 
established with a power to review de novo; or 
(3) that the overall agency be established with 
advisory powers only.11/

Of these three proposals, the first was flatly rejected by the Commission, 

which instead urged the establishment of a centralized agency combining 

the functions of the second and third. The Commission thought it "imperative 

that the head of each department or agency be solely responsible for his own

13/ • .
loyalty program. " On the other hand, "so that the loyalty procedures 

operative in each of the departments and agencies may be properly coordinated.. ", 

the Commission recognized "that a central review board should be created

14/ 
with definite advisory responsibilities in connection with the loyalty program... "

These "advisory responsibilities" were envisaged as "similar to those of a 

clearing house. " —But, in addition, the board was to be authorized to 

review decisions adverse to employees, when referred to the board by the

J6/ 
employee or the employing agency. The Commission's recommendations,

with only slight changes in language, were adopted in the provisions of the

■ 17/

Order designating the functions of the Loyalty Review Board.



pM« m. tatm

But a substantial number of the replies indicated:

"(1) that there should be stablishod an independent 
over-all centralised authority acting solely for Wd 
on behalf of the President la the matter of the removal 
of disloyal employees: or (2) that the original hearing 
in loyalty cases should be within the employing agency* 
subject to a right ofappeal to a centralised agency 
established with a power to review de novel or 
(3) that the overall agoacy be established with 
advisory powers only. "

Of those three proposals* the first was flatly rejected by the Commission* 

which Instead urged the establishment of a centralised agency combining 

the functions of the second and third. The Commission thought it "imperative 

that the head of each department or agency be solely responsible for his own

13/
loyalty program. " On the other hand* "so that the loyalty procedures 

operative in each of the departments and agencies may be properly coordinated.. " 

the Commission recognised "that a central review board should be created

14/
with definite advisory responsibilities in connection with the loyalty program.

These "advisory responsibilities" were envisaged as "similar to those of a

15/clearing house." — But* in addition* the board was to be authorised to

review decisions adverse to employees* when referred to the board by the

MJ
employee or the employing agency. The Commission's recommendations.

with only slight changes in language* wore adopted in the provisions of the

17/
Order designating the functions of the Loyalty Review Board/""
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In this Court, petitioner urges us to decide the case solely on the con

stitutional issue. This issue, if reached by the Court, would obviously present 

serious and far-reaching problems in reconciling fundamental constitutional 

guarantees with the procedures used to determine the loyalty of Government 

personnel. Compare Wieman v. Updegraff, 344 U. S. 182; U. S. v. Lovett, 

328 U.S. 303; Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123. 

And note this Court's division in Bailey v. Richardson, supra. We believe, 

however, that it is neither necessary nor proper to reach the issue in the instant 

case.

From its very inception, this Court has ^recognized, as a cardinal rule ,/

governing constitutional adjudication, that it will not anticipate a question of 

constitutional law in advance of the necessity of deciding it. Charles River

Bridge v. Warren Bridge, 11 Pet. 420, 553. A corollary of the rule is that 

the Court will refuse to decide a case on constitutional grounds where it can 

reasonably be decided on non-constitutional grounds. See Mr. Justice Brandeis 

in Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 346-348. And 

this is true, of course, even though the parties join in urging a disposition on
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constitutional grounds. E.g. , United States v. C.I.O. , 335 U.S. 105, 110, 129.

The rule against premature adjudication of constitutional issues is in no sense 

"technical" or "legalistic. " It is based rather on the division of powers in our 

tripartite form of Government and the need of careful restraint in exercising this

Court's unique function of passing on the constitutionality of action taken by

Congress and the Executive. See Rescue Army v. Municipal Court of Los Angeles, 

331 U.S. 549, 570-572, and cases there cited.

Applying this rule to the instant case, we must at the outset determine

whether petitioner's removal and disbarment Were effected in accord with

Executive Order 9835. On consideration of this question, we conclude that the

Loyalty Review Board's action was so patently in violation of the Executive

Order - in fact, beyond the Board's delegated jurisdiction under the Order - that

S t ftu tra
the mmUs of the Order itself does not come into issue.

The power of the Loyalty Review Board to adjudicate individual cases

is set forth specifically in $ 1 (a) of Part III of the Order:

"The Board shall have authority to review cases 
involving persons recommended for dismissal on grounds 
relating to loyalty by the loyalty board of any department 
or agency and to make advisory recommendations thereon 
to the head of the employing department or agency. Such 
cases may be referred to the Board either by the employing 
department or agency, or by the officer or employee concerned. "
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la Malloy

331 U.S. MO. 570-572. Applying this
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' SUPBEME COUET OF THE UNITED STATES '

Ho. 374. — OcUber Tara, 1754

JohaP. Peters, )
Petitioner ) Oa Writ of Certiorari to tbe 

) United States Court of Appeals
<• ) for tbe District of Columbia

) Circuit.
Oveta Culp Hobby, et al )

Mr. Chief Justice Warren delivered the opinion of the Court.

Thia action was instituted by petitioner la tbe District Court for the 

District of Columbia. The principal relief sought is a declaration that 

petitioner's removal and disbarment from federal employment were invalid. 

Prior to trial, the District Court granted the respondents' motion for judgment 

oa the pleadings. The judgment was affirmed, one judge dissenting, by the 

Court of Appeals for the District of Columbia Circuit, relying on its decision 

in Bailey v. Richardson, 1*2 F. 2d 44, sustained hero by an equally divided vote, 

341 U.S. 91*. We granted certiorari, 341 U.S. M2, because tbe case appeared 

to present the same constitutional question loft unresolved by this Court's 

action in Bailey v. Richardson, supra.

The basic facts are undisputed. Petitioner is a professor of medicine

at Yale University. For several years prior to 1953, because of bls eminence 

in the field of medical science, be was employed as a Special Consultant 

in tbe United States Public Health Service of tbe Federal Security Agency.
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Ob AprU 10. 1953. th* fanctioua of the Federal Security Agency were transferred 

to tbe Departmeat of Health, Education, aad Welfare, beaded by respondent 

Hobby. Pctitioner'a duties required bis presence in Washington from tour 

to tea daya each year, whoa called upon by the Surgeon General. to render 

advice concerning proposals to grant federal assistance to various medical 

research institutions. Thia work waa not of a confidential or sensitive character 

aad did not entail access to classified material. Petitioner waa compensated 

at a opacified per diem rate tor daya actually employed. At the time of hie
. ■■ I

removal, petitioner waa employed under an appointment expiring on December 31.

1953.

On March 21. 1947. Executive Order 9S35 waa leaned by the

Preaideni. It provided that We head of each department and agency in the 

Executive Branch of the Government "ahull be peraonally reaponaible for an 

effective program to aaaure that dialoyal civilian ofticere or employeea are 

not retained in employment in hie department or agency". Toward that end. 

the Order directed the eatabliohmont within each department or agency of one 

or more loyalty boarda "for the purpoae of bearing loyalty caeca arising within 
a . .

ouch department or agency and mahing recoouneadatlona with respect to the re

moval of any officer or employee ... on grounds relating to loyalty ..." The
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order alee provided for Um eatabliahment of a central Loyalty Review Board 

ia the Civil Service Commiaaion. Tbe Board, in addition to variona eiipei vReory 

functiona, waa aathoriaed "to review caaea involving persona recommended 

for di ami seal... by tbe Loyalty Board of any department or agency .. .

Tbe ataadard for removal preacribed by tbe Order waa whether, “co all the evi

dence, reaaoaable grounds exist for belief that tbe perron involved ia disloyal 

to the Government of tbe United States". Thia standard was amended on

Zj ' ■
April ZS, 1951. As amended, the standard to be applied was whether, "on 

all the evidence, there ia a reasonable doubt as to the loyalty of the person 

involved to the Government of the United Stater. "

In January 1949, Joseph E. McElvain, Chairman of the Board of

Inquiry on Employee Loyalty of the Federal Security Agency, notified petitioner 

that information relating to hie loyalty had been received. Accompanying hicEl- 

vain's letter waa a detailed interrogatory relating to petitioner'a associations 

and affiliations. Petitioner promptly completed tbe form and returned it.

Shortly thereafter, McElvain advised petitioner that the Agency Board had de

termined that no reasonable grounds existed for belief that petitioner was dia- 

loyaL



ssnSuoj jo

»/»/5S

la May WM, following Um uMBioMti of the removal standard 

prescribed by EsecuUve Order M3 5. tbe ExecuUve Secretary of Um Loyalty 

Review Board advised McElvaiathat petitioner's case should be reopened 

aad readjudicated pursuant to theamended standard. Three months ****'» 

the Acting Chairman of the Loyalty Review Board informed McElvaia that a 

paael of the Loyalty Review Board had considered petitioner's case aad bad 

recommended that it be remanded to the Agency Board for a hearing. Acting 

on the Loyalty Review Board's recommendation, McElvaia sent petitioner a 

letter of chargee. Sixteen chargee were specified, relating to purported 

memborahip in tbe Common!at Party, sponsorship of certain petitions, 

affiliation with various organisations, and alleged association with Communists 

and Communist sympathisers. In his reply, made under oath, petitioner 

denied that he had ever been a member of the Communist Party and set forth 

information concerning the other charges.

On April 1 and 2, 1952, tbe Agency Board conducted a hearing on petitioner's 

case in New Haven, Connecticut. The sources of the information as to the 

facts bearing on the charges were not identified or made available to petitioner's 

counsel for cross-examination. The Identity of mm or score of the informants



furnishing such information, but not of all tbo inforuBanto, was know* to tbs 

Board. Tbo only evidence adduced at tbo bearing was presented by petitioner. 

He testified under oath that be bad never bees a member of tbo Communist 

Party and also testified concerning tbo other charges against Mau He did not 

refuse to answer any question directed to him. Petitioner's testimony was 

supported by the testimony of eighteen other witnesses and the affidavits and 

statements of some forty additional persons. On May 23, 1952, McElvain no

tified petitioner that the Agency Board had determined that, on all the evidence, 

there was no reasonable doubt as to petitioner's loyalty.

Thereafter, on April 4, 1953, petitioner was advised by the Loyalty 

Review Board that it had determined to conduct a "post-audit” of the Agency 

Board's determination and, to this end, "hold a hearing and reach its own 

1L 
decision. ” The bearing was held on May 12, 1953, in New Haven, before a 

panel of tbo Board consisting of respondents Hessey, Amon, and King. Once 

again, as at the previous bearing, the only evidence adduced was presented by 

petitioner. In his own testimony, petitioner denied membership in the Com- 

munist Party, discussed bis political beliefs and his motives for engaging in 

the activities and associations which were the subject of tbo charges, and 

answered all questions put to him by the Beard, la support of petitioner's

i
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testimony, tire witnesses stated their long with petitioner and

their firm conviction of petitioner's loyalty."<La addition to this evidence, 

Iha racerd before the Board centnined information supplied by iaforosaats whose 

identity was not disclosed to petitioner. The ideality of owe or more, hut not 

all* of these informants was known to the Board. The information given by 

such informants had aot been given under oath. The record also contained the 

evidence adduced by petitioner at the previous bearing. Ou thia record, the 

Board determined that "on all the evidence, there is a reasonable doubt as to 

Dr. Peters' loyalty to ths Government of the United States. ”

By letter of May 22. 1953, the Chairsnaa of the Board advised petitioaer 

of Ibe Board's finding. The letter further stated that respondeat Hobby had beau 

notified of the decision and that petitioner bad "been barred from the Federal 

service for a period of three years from May IS. 1953, and any and all pending 

applications or existing eligibilities are cancelled. " The order of disbarment 

was made by ths Board on behalf of tbs Civil Service Commission. composed 

of respondents Young. Moore, and Dawton. After an unsuccessful attempt 

to obtain a rehearing, petitioner brought the instant suit, naming each of the 

respondents as a defendant.
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1b his complaint. petitioner contends that Um action taken against Um 

was "in violation of EucaUn Order 8835 and the Constitution of the United 

States •. • • ” la support of Us contention that the action vidhtod the Executive 

Order, he makes the allegation, among others, that theLoyalty Review Board 

"exercised power beyond its power ’to make advisory recommendationsto the 

head of the agency' as defined by Executive Order 9835, Part 

Oa the constitutional issue, petitioner complains cUefly of the denial of any 

opportunity to confront and cross-examine his secret accusers. He alleges 

that Us removal and disbarment deprived Um "of liberty and property without 

due process of law in that they branded Um as a person disloyal to Us country, 

arbitrarily, without basis in tact and without a fair procedure and bearing. " 

la addition, he alleges that "The imposition of the penalty of ineligiUlity for 

government service constituted a violation of the proUUtion against Ulis of 

attainder and ex post facto laws by punishing the plaintiff by declaring Um 

ineligible to serve the Government without a Judicial trial or a fair administra

tive hearing •... " Finally, petitioner alleges that Us removal and disbarment, 

solely on the basis of Us political opinions, violated Us rigU to freedom of
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In thia Court, petitioner urges us to decide the case solely on the 

constitutional issue. This issue, if reached by the Court, would obviously 

present serious and far-reaching problems in reconciling fundamental

constitutional guarantees with the procedures used to determine the

loyalty of Government personnel. Compare Wieman v. Updegraff,

344 U.S. 182; U.S, v. Lovett, 328 U.S. 303; Joint Anti-Fascist Refugee

Committee v. McGrath, 341 U. S. 123. And note this Court's division

in Bailey v. Richardson, supra. We believe* however, that the case can

be decided without reaching the constitutional issue.

From a very early date, this Court has declined to anticipate 

a question of constitutional law in advance of the necessity of deciding it. 

Charles River Bridge v. Warren Bridge, 11 Pct. 420, 553. See Alma

Timken-Detroit Axle Co. ,
Motor Co. v. 329 U.s7~129,134. Applying this
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rale to tbe instant case* wo must at tbe outset determine whether 

petitioner's remoral and disbarment were effected in accord with £xec> 

utive Order 9*35. On consideration of thia ^location* we conclude that 

the Loyalty Review Board’s action was so patently in violation of the 

Kaecutive Order • in fact* beyond the Board's delegated jurisdiction 

under the Order • that the constitutionality of the Order itself doos not 

come into issueS'^'

XII

The power of the Loyalty Review Board to adjudicate individual

cases is act forth specifically in | I (a) of Part of the Order:

"The Board shall have authority to review cases 
involving persons recommended for dismissal on grounds 
relating to loyalty by the loyalty board of any department 
or agency and to make advisory recommendations thereon 
to the head of the employing department or agency. Such 
cases may bo referred to tbe Board either by the employing 
department or agency* or by tbe officer or employee 
concerned."



Similarly* J 3 of Part III* which preacribea tba procedures to ba fol

iowad la loyalty cases wader tbe Order* provides:

"A recommendation of removal by a loyalty board aboil 
be subject to appeal by tbe officer or easployec affected, prior 
to bio removal. to tbe bead of tbe employing department or 
ageacy •.. aad tbe decision of tbe department or ageacy con
cerned shall be subject to appeal to tbe Civil Service Commis
sion's Loyalty Review Board* hereinafter provided for* for aa 
advisory recommendation. *’

Tbe authority thus conferred oa tbe Loyalty Review Board war limited to 

"caoea involving persons recomaneaded for dismissal oa groaada relating 

to loyalty by tbe loyalty beard of aay departmeat or ageacy • • • • ” Aad* evea 

as to these cases* tbe Loyalty Review Board was denied aay power to undertake 

review oa ita owa motion; only tbe employee recommended for diamiooal* or

bio departmeat or ageacy* could refer ouch a caae to tbe Loyalty Review Board. • ■

la petitioner'a caae, tbe Board failed to reapect either of tbeae limita-

tioaa oa ita juriedictioa. Petitioner bad been twice cleared by tbe Ageacy

Board aad beace did not fall la tbe category of "peraoaa recommended for

diamiaaal on grounds relatiag to loyalty by tbe loyalty board of aay departmeat

or ageacy." Moreover* petitioner's caae was never referred to tbe Loyalty



Instead, the Loyalty Review Board, acting solely on its own motion.

undertook to "hold a hearing and roach its own decision. 0 On both grounds, 

the Board's action was plainly beyond its jurisdiction unless such action

was authorised by some other provision in tlte Order,

Section 1 of Part 1X1 also provides:

"b. The Board shall make rules and regulations, 
not inconsistent with the provisions of this order, 
doomed necessary to implement statutes and 
Executive orders relating to employee loyalty.
c. The Loyalty Review Board shall also:
(1) Advise all departments and agencies on all 
problems relating to employee loyalty.
(2) Disseminate information pertinent to employee 
loyalty programs
(3) Coordinate the employee loyalty policies and 
Pescadores of the several departments and agencies
(4) Make reports and submit recommendations to the 
Civil Service Commission for transmission to the 
President from time to time as may be necessary to 
the maintenance of the employee loyalty program."

Acting under subsection (b), the Board promulgated detailed regulations.

effective December 14, 1947, elaborating its powers under the Order

The regulations dis^hguished between two typos of proceedings in individual 
cases. The first dealt with appeals from adverse decisions.*^ The second,

described in Regulation 14, claimed for the Board a very different function, p'

/»As amended on December 17, 1944, Regulation 14 provided

"Post-audit and review of files, (a) The Board, or 
an Executive Committoo of the Board shall, as deemed 
necessary from time to time, causa poet-audits to be 
mads of tea files on loyalty cases decided by the employing 
Department or Agency, or by a Regional Loyalty Board.

(b) The Board, or an Executive Committee of the Board, shall 
have tee right, in Ite disc rotten, to call up for review any 
determination or decision mode by any Departmont or Agency
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Loyalty Board or Regional Loyalty Board* or by any bead 
of an employing Department or Agency* oventhough no 
appeal baa been taken. Any ouch review shall be made 
by a panel of tbe Board* and tbe panel* whether or not a 
hearing has been held In the cane* may affirm the 
determination or decision* or remand the case to the 
head of the Agency concerned for hearing* with 
appropriate instructions or for such further action or 
procedure as the panel may determine. In exceptional 
cases* if in the judgment of tbe Board or of an 
Executive Committee of tbe Board* public interest 
requires it* the panel may hold a new hearing in the 
case and after each hearing* affirm or reveres the 
determination or decision."

In undertaking to "hold a hearing and reach its own decision" in petitioner's 

case* the Board relied on Regulation 14 as the source of its authority.

Thio regulation* however* is valid only if it is ,lnot 

inconsistent with the provisions of this Order." The Board's "post-audit" 

function* when used to survey the operation of the loyalty program and to 

insure a uniformity of procedures in the various loyalty boards* might well 

be justified under the Board's powers to "advise all departments and agencies 

on all problems relating to employee loyalty" aad "coordinate the employee 

loyalty policies and procedures of the several departmonte and agencies. "

But the regulation did not restrict the "poet-audit" function to advice and 

coordination. Rather* it purported to allow tbe Board "to call up for review 

any determination or decision • •. oven though no appeal has been taken" 

and "in exceptional cases" to "hold a now hearing in the case and after ouch 

hearing* affirm or reverse tbe determination or decieion." The Board thus 

sought to do by regulation precisely what it was not permitted to do under
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the Order. Although the Order limited the Board’s Jurisdiction to appeals 

from adverse rulings* the regulation asserted authority over appeals from 

favorable rulings as well: aad although the Order limited the Board's 

jurisdiction to appeals referred to the Board by tbe employee or his 

department or agency* the regulation asserted authority in the Board to 

adjudicate individual cases on its own motion. To this extent the regulation 

must fall. See* e.g. * Addison v. Holly Hill Fruit Products* 322 U.S. 607* 

414-410* and F.C.C. v. American Broadcasting Co.* 347 U.S. 204* 294-297.

Our interpretation of the language of the Order is confirmed 

by The Report of the President's Temporary Commission on Employee Loyalty* 

released by the President on March 22* 1947* simultaneously with the Order. 

Four months before* the Commission had been established "to inquire into 

the standards* procedures* and the organisational provisions Cor (a) the 

investigation of persons who are now employed by the United States Government 

or are applicants for such employment* and (b) the removal or disqualification 

from employment of any disloyal or subversive person.M In conducting 

its investigation* the Commission sought suggestions from 50 selected 

Government agencies. The replies revealed general agreement "that tho^» 

employing agency be responsible for the removal of its own employees."
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th&t of och or agency be solely responsible for bio own

loyalty program. On the other hand, "so that the loyalty procedures

operative in each of the departments and agencies may be properly coordinated 

the OHmminainn recognised “that a central review board should be created 

with definite advisory responsibilities in connection with the loyalty program.. 

These "advisory responsibilities" were envisaged as "similar to those of a 
clearing house. "A? But, in addition, the board wan to bo authorised to 

review decisions adverse to employees, when referred to the board by the 
employee or the employing agency.^—Nowhere in the report was it even 

remotely suggested that the board was to have general Jurisdiction to 

adjudicate individual cases; on the contrary, as already noted, the Commission 

expressly disapproved such a proposal. The Commission's recommendations, 

with only slight changes in language, wore adopted in the provisions of 
the Order designating the functions of the Loyalty Boviow Board.^^
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such fanciful speculation. Nothing short of explicit Presidential action could

•HniBBtccL

No such action by the President has been brought to our attention.

in fact, no evidence that the President even knew of the Board's practice prior 

to April 27, 1953, three weeks after the Board had notified petitioner of its

intention to "hold a hearing and reach its own decision. " And knowledge

of the practice surely cannot be imputed to him in view of the relatively small 

number of cases in which the Board took such action over its six-year life.

Under these circumstances, the President's silence is too

oa* Particularly is thio so where, as here. aub-

stantial rights affecting the lives and property of citisens are at stake. This

Court has recognised that "a badge of infamy" attaches to a public employee

upon us.

Nor was the adjudication of petitioner's case, on its own motion and

despite a favorable determination by the Agency Board, the
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only unwarranted assumption of power by the Loyalty Review Board, 

In cancelling petitioner's eligibility from "the Federal service “for a 

period of throe years* the Board purported to act under Civil Service

Rule V. (5.101(a), which bars an employee from "the competitive sorvice 

within throe years after a final determination that ha is disqualified for 

Federal employment because of a reasonable doubt as to his loyalty, •. •

(italics added). The Board's order of disbarment* however* was not 

limited to "the competitive service'* but appaMBB|r extended to all federal

employment And although such a "final determination" could be mads

only by the employing agency, iOTpMMMS the Board did not wait for 

respondent Hobby to act on its recommendation. Petitioner's disbarment 

was made effective on May IS, 1953* four days before the Chairman of the 

Board wrote petitioner of the Board's determination and nearly four weeks 

before the Department took action to remove petitioner from his position.

The Board's haste can bo understood only in terms of its announced in^ntinn 

to deprive agencies of all discretion to determine whether the Board's 

recommendations should be accepted!^?
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IV.

Thore only remains for consideration the question of relief. 

Initially petitioner io entitled to a declaratory judgment that his removal 

and disbarment wore invalid. He is further entitled to an order directing 

the respondent members of the Civil Service Commission to expunge from 

its records the Loyalty Review Board's finding that there is a reasonable 

doubt as to petitioner's loyalty and to expunge from its records any ruling 

that petitioner io barrod from federal employment by reason of that finding. 

Hio prayer for reinstatement, however, cannot be granted, sinceit appears 

that the term of petitioner's appointment would have expired on December 31,1953, 

wholly apart from his removal on loyalty grounds. The judgment below is 

reversed and the cause is remanded to the District Court for entry of a 

decree in conformity with this opinion.

*Xi V liMlf M



FOOTNOTES

(1)12 Fed. Rag. 193$.

(2) Executive Order 10241, 16 Fed. Reg. 3690.

(3) Authority for such action was purportedly based on Regulation 14 
of the regulations of the Loyalty Review Board, 5 C. F. R. f 210.14.

(4) Throe of the five — a former President of Tale University, a former 
dean of the Tale Medical School, and a federal circuit judge --had 
given similar testimony at the previous hearing.

(5) Authority for the order of disbarment was purportedly based on
Civil Service Rule V, I 5.101(a), 5 C. F. R. (1954 Supp.) $5.101(a).

(6) The question of the Board’s jurisdiction was, on request of 
th* Court, argued and briefed. Thore is no occasion, 
therefore, for a remand to the Court of Appeals for consider
ation of this question. Coupers Alm Motor Goapany v. 
Tydcia — Detroit Axle Conpany, 329 U.S. 129, 132.

w. ■■■■p wwwws w* w u br rri b w lit WinBUIHQft Bild tllS
Departments of Justice, State, Treasury, War, and Navy.

y^*The Report of the President's Temporary Commission on Employee 
Loyalty (1947) 14.

^U. at IS.

mU, at 26.
jfc at 27.

WU. at 26.

WU* at 35-36.

nJn) See Bontecou, The Federal Loyalty-Security Program (1953) 29.

UM Compare this statement from the Commission's report, supra
note U, at 30:

"The standards must bo specific enough to assure that innocent 
employees will not fall within the purview of the disloyalty 
criteria. Every mature consideration was invoked by the 
Commission to afford maximum protection to the government 
from disloyal employees while safeguarding the iwHwidtuMl _ 
employee with a maximum protection from ill-advised 
accusations of disloyalty.M
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FOOTNOTES

Executive Order 1*45*, It Fed. Reg. 24*9, revoked Executive Order 9*35

Although it was signed on April 27, 1953, Executive Order 1*45* by its 

on terms did not take effect until thirty days later on May 27, 1953.

Petitioner's case was heard and determined by the Loyalty Review Board 

during this 30-day period and hence was not subject to Executive Order

10450. The Government contends, however, that | II of Executive

Order 1045* evidences knowledge aad approval of Regulation 14. Section H 

provides in pertinent part:

"On and after the effective date of this order the Loyalty 
Review Board established by Executive Order Mo. 9035 of 
March 21, 1947, shall not accept agency findings for review, 
wpow Apposl ot otiMirwiM* Hofoy tlu LoyBlty
Review Board on each date shall be heard to final determination 
in accordance with tbs provisions of the said Executive Order 
No. 9035, as amended. Agency determinations favorable to 
the officer oremployeecoocerned pending Uefore theLoyaity 
A eview Moard on each date skall te actes upon by each Board, 
and whenever tike Board iiTnot in agreement with each favor- 
able determination the case shall be remanded to the department 
or agency concerned for determination in accordance with the 
standards and procedares established parsaant to tMs order. "

(Italics added)

We cannot accept the Government's contention. Section II did no more, 

we think, than recognise that cases under Regulation 14 might be pending 

on the effective date and authorise their determination thereafter. And 

even as to these cases 1II did not authorise the Board to recommend 

dismissal, at most the Board could remand the cases to agency boards 

for reconsideration. With respect to cases determined prior to the 

effective date - ouch as petitioner's - f 11 surely affords no basis for 

assuming an implied amendment of Executive Order 9*35.

As of June 30, 1953, the Board had undertaken in only 54 cnees to "hold a 

heaying and reach its own decision" despite a favorable determination 

below. Of these 55 cases, 22 - including petitioner's - arose in the fiscal 

year teomedlately preceding June 34, 1953. Annuel Reports of the Civil 
Service Commission: 194* Ip. 1*), 1949 (p. 37), 195* (pp. 33-34), 1951, (p. 34) 
1952 (p. 54), 1953 (p. 31). In a number of these 5* cases, the employee 
resigiMd prior to the scheduled hearings and in a number of the ressaining 
cases, the Loyalty Review Board affirmed the favorable determination.
Thus in the 1953 fiscnl year, of the 22 hearings scheduled, two were 
cancelled because of resignation and eight resulted in affirmance. 1953 
Anneal Report, Civil Service Commlseioa, p. 3L
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5 C.F.B. (1954Supp.) S5.1A (a).

Approximately 15% of all Moral employees are excepted from 
"the competitive service •" 1554 Annual Bepert, United States 
Civil Service Commission, p. 10. Petitioner himself was not 
employed in "the competitive service." His position was 
classified ia "Schedule A, " aa exempt category. 5 C. F. B. 
14.101(a); 5.C.F.B. 14.1(d).

On December 17, 1940, the Board issued the following directive 
to the departments sad agencies covered by the Order:

"Legal effect of advisory recomsaendations. The 
President expects that loyalty policies, procedures, 
and standards will be uniformly applied in the ad
judication of loyalty cases by the several agencies, 
and the responsibility for coordinating the program 
and assuring uniformity has been placed in the Loyalty 
Baview Board. The recemsnendations of the Civil Service 
Commission in cases of employees covered by section 14 
of the Veterans* Preference Act of 1944 are mandatory, 
and the loyalty of persons not covered by section 14 should 
be judged by the osmo standards. Therefore, if uniformity 
is to be attained it is necessary that foe head 4f an agency 

follow the recommoiidation of foe Loyalty BeView Board in j 
cases." (Italics addedj - f

13 Fed. Keg. 9372, 5 C.F.B. {220.4(b) See Bontecou. The 
Federal Loyalty-Security Program (1953) 54-55. Compare 
Kutcher v. Gray, 199 F . 2d 703 (CA D. C.).
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la this Coart, petitioner urges us to decide Um csss solely as tte coa-

atitatioaal issue. Till issue, if reacted by Ite Ceart, weald obviously present 

serious and far-reacbing problems la reconciling fundamental 

guarantees with tte procedures used to detoraains tbs loyalty of Government 

personnel. Compare Wieman v. Updegraff, Md U.S. 182; U.S, v. L»ovett,

32SU.S. 303j Joint Anti*Fascirt Refugee Committee v. McGratb, 341 U.S. 123.

And note this Court’s division in Bailey v. Ricterdeon, supra. We believe.

constitutional law in advance of tte necessity of deciding it. Charles River

Valley Authority, 297 U.S. 2SS, 344*348
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whether petitioner's removal and disbarment were affected la accord with

executive Order 9135. Oa consideration of thio question* we conclude that the

Loyalty Review Board's actioa was so patently in violation of the Executive

Order - ia fact* beyond the Board's delegated jurisdiction under the Order - that 

the validity of the Order itself does not come into issue.

HI

The power of the Loyalty Review Board to adjudicate individual cases

is set forth specifically in | 1 (a) of Part 1X1 of the Order:

’’The Board shall have authority to review cases 
involving persons recommended for dismissal on grounds 
relating to loyalty by the loyalty hoard of nay departmeat 
or agency and to made advisory recommendations thereon 
to the head of the employing department or agency. Such 
cases may be referred to the Board either by the employing
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constitutional grounds. E. g., United States v. C.I.O.; 335 U. S. 105. U0. 129.

The role against premature adjudication of constitutional issues is in no sense 
/ ■ ■ ■ . • / 

/ ' ; • . ' I

"technical*1 or "legalistic." It is based rather on the division of powers in our 

tripartite/form of Government and the need of careful restraint in exercising this

Courtis unique function of passing on the constitutionality of action taken by 

Congress and the Executive. See Rescue Army v. Municipal Court of Loa Angeles. 

331 U.S. 549* 570-572, jpd eosss these sMsd.

S' Applying thia rule to the instant case* we must at the outset determine 

whether petitioner'a removal and disbarment were effected in accord with 

Executive Order 9835. On conaideration of thia question, we conclude that the 

Loyalty Review Board's action was so patently in violation of the Executive 

Order - in fact, beyond the Board's delegated jurisdiction under the Order - that
Coz» i- c-1 / Cy

thewMiMBy of the Order itself does not come into issue.

HI

.The power of the Loyalty Review Board to adjudicate individual cases

is set forth specifically in $ 1 (a) of Part XU of the Order:

"The Board shall have authority to review cases 
involving persons recommended for dismissal on grounds 
relating to loyalty by the loyalty board of any department 
or agency and to make advisory recommendations thereon 
to the head of the employing department or agency. Such 
cases may be referred to the Board either by the employing 
departasent or agency* or by the officer or employee concerned. "



In this Court, petitioner urges ne to decide the cnee solely on the con

stitutional issue. This Issue, if reached by the Court, would obviously present 

serious and far-reaching problems In reconciling fundamental constitutional 

guarantees with the procedures used to determine the loyalty of Government 

personnel. Compare Wieman v. Updegraff, 344 U.S. 182; U.S, v. Lovett, 

328 U.S. 303; Joint Anti-Fascist Refugee Committee v. MeGrath, 341U. S. 123. 

And note this Court's division in Bailey v. Richardson, supra. We believe, 

however, that it is neither necessary nor proper to reach the issue in the instant 

case. ' ■ ' ' ■

From its very inception, this Court has recognised, as a cardinal rule 

governing constitutional adjudication, that it will not anticipate a question of 

constitutional law in advance of the necessity of deciding it. Charles River 

Bridge v. Warren Bridge, 11 Pet. 420, 553. A corollary of the rule is that 

the Court will refuse to decide a case on constitutional grounds where it can 

reasonably be decided on non-constitutional grounds. See Mr. Justice Brandeis 

in Ashwander v. Tennessee Valley Authority, 207 U. S. 288, 344-348. And 

this is true, of course, even though the parties join in urging a disposition on

c-n



it even remotely suggested that the board was to havewas

with only

slight changes in language, were adopted in the provisions of 

the Order designating the functions of the Loyalty Review Board#

employee or the employing agency. Nowhere in the report

such a proposal. The Commission’s recommendations

general Jurisdiction to adjudicate individual cases; on the 

contrary, as already noted, the Commission expressly disapproved

PagsM, WM

(>) that the overall agency he eatabHshaUHth

Of these three proposals. the first was flatly rejected by the Commission.

which instead urged the establishment of a centralised agency combining 

that the head of each department or agency be solely responsible for his own

13/
loyalty program.” On the other hand# "so that the loyalty procedures 

operative in each of the departments and agendas may be properly coordinated. ." 

the Commission recognised "that a central review beard should be created 

with definite advisory responsibilities in connection with the loyalty program..

These "advisory responsibilities" were envisaged as "similar to those of a

15/clearing house. “ But# in addition, the board was to be authorised to

fl
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Mr. Chief Justice Barren delivered the opinion of the Court

This action was instituted by petitioner in the District

Court for the District of Colnebia. The principal relief sought 

is a declaration that petitioner's renoval and disbarneut fron federal 

enploynent were invalid. Prior to trial, the District Court granted 

the respondents' notion for Judgeotrt on the pleadings. The Judgjavnt 

was affirmed, one judge dissenting, by the Court of Appeals for the 

District of Colunbia Circuit, relying on its decision in Bailey ▼» 

Richardson, 182 F. 2d U6, sustained hero by an equally divided vote, 

3U1 U.S. 918. Vo granted certiorari, 3U8 U.S. 882, because the

case appeared the sane constitutional question left unresolved

The basic facts are undisputed. Petitioner is a professor

of nedicine at Tale University. For several years prior to 1953,

because of his on!nonce in the field of nodical science, ho was 

employed as a Spacial Consultant in the United States Public 

Health Service of the Federal Security Agency. On April 10, 1953, 

the functions of the Federal Security Agency were transferred to the 

Dopartnent of Health, Education, add Welfare, headed by respondent 

Hobby. Petitioner's duties required his preoenoe in Washington fron 

four to ten days each year, when called upon by the Surgeon General, 

to render advice concerning proposals to grant federal assistance to 

various nodical research institutions. This work was not of a oon-
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fidential or sensitive character and did not eatUAl access to 

classified Material* Petitioner was cowpoMetod at a specified per 

dien rate for days actually employed. At the tine of his removal, 

petitioner was employed wader an appointment expiring Pt nanher 31, 1953.

On March 21, 19U7, Executive Order 9835 was leaned by the

President. It provided that the head of each department and agency in 

the Executive Brandi of the Government "shall be personally responsible 

for an effective program to assure that disloyal civilian off leers or 

employees are not retained in employment in hie department or agency** 

Toward that end* the Order directed the oatebll ehment within each 

department or agency of one or more loyalty boards "for the purpose of 

hearing loyalty cases arisingwithin inch department or agency and 

making ronnmnondetiona with roapect to the removal of any officer 

or employee...on grounds relating to loyalty*..." The order also 

provided for the establishment of a central Loyalty Beviow Board in 

the Civil Service Commission. The Board, in addition to various 

supervisory functions, waa authorised "to review cases involving 

persons rerommended for dismissal.•.by the Loyalty Board of any 

department or agency....". The standard for removal prescribed by 

the Order was whether, "on all the evidence, reasonable grounds exist 

for belief that the person involved is disloyal to the Governs* nt 

of the United States”. This standard was emended on April 28, 19$^^
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As anended, th* standard to be applied was whether, "on all the

evidence, ther* is a reasonable doubt as to th* loyalty of th* person

involved to the Governaent of the Baited States".

In January, 19U9, Joseph B. McSlvain, Chaiman of the 

Board of Inquiry on Kuployee Loyalty of th* Federal Security Agency, 

notified petitioner that infomation relating to his loyalty had been 

received. Accompanying McKlvain's letter was a detailed interrogatory 

relating to petitioner's associations and affiliations. Petitioner 

promptly completed the fom and retained it. Shortly thereafter, 

McElvain advised petitioner that the Agency Board had determined

that no reasonable grounds existed for belief that petitioner was 

disloyal.

proscribed by Kxecutivo Order 9835* the Executive Secretary of the 

Loyalty Beview Board advised McElvain that petitioner's case should 

be reopened and readjudicated pursuant to the anended standard. Three 

months later, the Acting Chai man of the Loyalty Bevianr Board infomed 

McElvain that a panel of the Loyalty Barview Board had considered

£4 nnnriB mm and had FaoojMandad that it ba ranandad to tha

Agency Board for a hearing. Acting on the Loyalty Beview Board's

reooBsendation, McElvain sent petitioner a letter of charges. Sixteen
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rnannl at Party, sponsorship of certain petitions, affiliation with 

various organisations, and alleged association with Connunists and 

rn—ini at sympathisers., In bin reply, nade under oath, petitioner 

denied that he had ever been a nanber of the Caaaaniat Party and act 

forth infomation concerning the other charges.

On April 1 and 2, 1952, the Agency Board conducted a hearing 

on petitioner'a case in Mew Hewn, Connecticut. The sources of the 

infomation as to the facta bearing on the charge* were not identified 

or made available to petitioner's counsel for crosi^oTanination. The 

identity of one or sore of the inf omenta furnishing ouch infomation, 

but not of all the infomanta wee known to the Board. The only evidence 
. A / 

adduced at the hearing was presented by petitioner. Ho testified under 

oath that he had hover been a amber of the Coaeunist Party and also 

testified concerning the other charges against bin. He did not refuse 

to answer any question directed to hi*. Petitioner's tostinony was 

supported by the testimony of eighteen other witnesses add the affidavits 

and statements of sone forty additional persons. On May 23, 1952, 

McElvain notified petitioner that the Agency Board had detemined that, 

on all the evidence, there was no reasonable doubt as to petitioner's

loyalty.

Thereafter, on April 6, 1953# petitioner was advised by the
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■ ?

which were the subject of the chargee, and answered all questions put

In support of petitioner's testiaony, five witnesses

of petitioner's loyalty

the Board contained fafornation supplied by informants whose identity

was disclosed to petitioner. The identity of one or aore, but not

by such informants had not been given under oath. The record also

contained the evidence adduced by petitioner at the previous hearing

by info titiosupp

1



as to Dr. Botero* loyalty to the Govcrneent of the totted States".

By letter of toy 22, 1953* the Chainan of the Board 

advised petitioner of the Board's finding* The latter further stated 

that respondent Bobby had boon notified of the decision and that 

petitioner had "boon barred Aran the Federal service for a period 

of throe years from May 18, 1953* and any and all pending applications

to obtain a rehearing, petitioner brought the instant suit, naning

In his patttfener eentmia that the action taken

against hin was “in violation of toecutivo Order 9835 and the

Constitution of the United States.•••"• In support of his contention

that the action violated the Executive Order, he sakes the allegation, 

anoiv others, that the loyalty Bevies Board "exercised poser beyond 

its power ’to sake advisory re cm—ends t1 one to tbe head of the agency* 

as defined by Executive Order 9635* tort UI, $ la....". On the
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person disloyal to his country, arbitrarily, without basis in fact

his right to freedon of speech.

on ths constitutional issue* This issue, if reached by the Court, would

obviously.

the loyalty of Goveranent personnel Updegraff, 344

U.S. 183; U.S. v. Lovett, 328 U.S. 303; Joint Anti-Fascist Refugee

Coanittee v. McGrath, 31*1 U.S. 123

anticipate a question of constitutional law in advance of the necessity

of deciding it. Charles Bivur Bridge ▼. Warren Bridge, 11 Pet. 1*20



decide a case on constitutional grounds where it can reswsnaMy

ba decided on noi>-constitutional grounds* See Mr. Justice

in urging a disposition on constitutional grounds. £.g., United States 
HO, 0.1.

335 U.S. 105 j h The rule against premature adjudication of

constitutional issues is in no sense technical or legalistic. It is
-QJ. ffwepi

based rather on the Wbsy-medmsm-ef our tripartite fern of government

and the need of careful restraint in this Court's unique

«

function ©f passing on the constitutionality of action taken by

effected in accord with Executive Order 9835. On consideration of this

question, we conclude that the Loyalty Beview Board's action was so 

patently in violation of the Executive Order — in fact, beyond the 

Board's delegatedjjurlsdictlon under the Order — that the validity of

The power of the Loyalty Bevies Board to adjudicate individual

cases is sot forth specifically in $ 1(a) of Part HI of the Orders



followed in loyalty oases under the Ordar, provides*

■A recanmendation of renewal by a loyalty 
board shall be subject to appeal by tbe 
officer or employee affected, prior to Ms 
removal, to tha head of the employing department 
or agency. • .and the decision of the department 
or agency concerned shall be subject to appeal 
to the Civil Service nonmieelon's Loyalty Beviev 
Board, hereinafter provided for, for an 
advisory recommendation."

The authority thus conferred on the Loyalty Beviev Board was United

to "cases involving persons reromeended for dismissal on grounds relating

to loyalty by the loyalty board of any department or agency*• ••" And, 

even as to these cases, the Loyalty Beviev Board was denied any power

to undertake review on its own notion) only the employee recnnaon^H for

In petitioner's case, the Board failed to respect either of 

these limitations on its jurisdiction. Pet ttf war had been twice cleared 

by the Agency Board and hence did not fall in the category of "persons 

rornwended for di awl seal on grounds relating to loyalty by the loyalty

board of any department or agency". Moreover, petitioner's case was
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Section 1 of Part III also proridea:

Executive orders relating to employee loyalty 
c. The Loyalty Beriev Board shall alaos

problaaa relating to enployve loyalty.

the maintenance of the employee loyalty program

Acting under subsection (b), the Board promulgated detailed regulations,

diff SJTSXX^ functions As a^Rnded on

decided by the employing Department or Agency,
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or by • Bagional Loyalty Board*

(b) The Board, or an Executive Committee of the 
Board, shall have the right* in its discretion, 
to call up for review any determination or 
decision made by any Department or Agency Loyalty 
Board or Eagional Loyalty Board, or by any head of 
an employing Departaent or Agency, even though up 
appeal has been taken* Any such review shall be 
node by a panel of the Board, and the panel, 
whether or not a hearing has been held in the oaae, 
nay affix* the determination or decision, or rewind 
the oaae to the head of the Agency concerned for 
hearing, with appropriate instructions or for such 
further action or procedure as the panel nay 
determine* In exceptional cased, if tn the judgment 
of the Board or of an Executive Coaaittee of the Board, 
public interest requires it, the panel nay hold a new 
hearing in the oaae and after such hearing, affix* or 
reverse the determination or decision* •

In undertaking to "hold a hearing and reach its own decision” in 

petitioner's case, the Board relied on Begulation lh as the source of 

its authority.

Thia regulation, however, is valid only if it is "not

inconsistent with the provisions of this Order"• The Board's "post

audit" function, whan used to survey the operation of the loyalty 

program and to insure a uniformity of procedures in the various 

loyalty board} might well be justified under the Board's powers to 

"advise >11 and agencies on all problems relating to

employee loyalty" and "coordinate the employee loyalty policies and 

procedures of the several departments and agencies"* But the regu-

lation did not the "post-audit" function to advice and

coordination. Bather, it purported to allow the Board"to Ball up for 

review any determination or decision* • .even though ho appeal has been 

t-BVan* and "in exceptional cases" to "hold a new hearing in the case
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permitted to du under the Order

PM« 12. 5A7/55

Hill Fruit Products, 322 U.S. 607, 616-618, and F.C.C. v. American

Breadcasting Co., 31i7 U.S. 28b, 296-297

Our interpretation of the language of the Order is confirmed

by The Bsport of the President*s Temporary Commission on Employee

"to inquire into the standards, procedures, and the organisational pro

visions for (a) the Investigation of persons mho are now employed by 

the United States Government or are applicants for such employment, and



ft

responsible for his own loyalty program1*. On the other hand, "so that

review board should be created with definite advisory responsibilities

in connection with the loyalty program. • • •" These "advisory responsi-

bilities" were envisaged as "similar to these of a clearing house"

But, in addition, the board was to be authorised to review decisions

adverse to employees, when referred to the board by the employee or

the employing agency. The Commission's reGoramenriations, with only

slight changes in language, were adopted in the provisions of ths Order

tions of the Loyalty Beview Board.
&

Oi/

subjedt to a right of appeal to a centralised agency 
establ 1 shed with a power to review de novo} or (3) 
that the overall agency be establiaEed with advisory powers

Of these three proposals, the first was flatly rejected by the Commission,

designating ths
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This safeguard was one of the few, and perhaps one of the most

isportent* afforded <n cgcusc<1 ccpJLoywo nn/kr th* Orders Xte 

effect was to leave the initial determination of his loyalty to his 

co-workers in the department —- to his ppers, as it were-- who know 

coot about his character and hia action* and his dutlaa# Mo was tbps 

assured that his fate would not be decided by political appointees who 

perhaps might be more vulnerable to the pressures of heated public 

opinion. To sanction the abrogation of this safeguard through Regulation 

14, in the face of the Order's language and the Onsmi sei on's report, would 

be to sanction adainistrative lawlessness. Agencies, whether created 

by statute or Executive Order, must of course be free to give reasonable 

scope to the terms conferring their authority, But they are not free 
t

to ignore plain limitations on that authority. Compare United States

V. Wickersham, 2d U.S. 390, 398.

It is urged, however, that the President's failure to express 

his disapproval of Regulation 14 must bo deemed to constitute 

acquiescence in it 

thus impliedly expanded the Loyalty Review Board's powers under the 

of explicit presidential ratification could Justify the Board's

Mo such action by the President

has been brought to out attention. There is, in fact, no evidence that





three weeks after the Board had notified petit

Pap 15, 5/17/55

only unwarranted assuwption of power by the Loyalty Bowler Board. In

§ 5.101(a), which bars an eoployee fron "the competitive service

for Federal ewployeent because of a reasonable doubt as to his loyalty

t the Bard

Petitioner's
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the cause ia remanded to the District Court for entry of a decree in

^3^ 
should be accepted.

conformity with thia opinion.

There only rwaaina tot c^eldarmtlnn th» question of relief.

Initially petitioner ia entitled to a declaratory Judgment that hia 

removal and disbarment were invalid. He la further entitled to an 

to expunge from ita records the Loyalty Review Board'a finding that 

there ia a reasonable doubt aa to petitioner*a loyalty and to expunge

employment reason of that finding. Hia prayer for reinstatement, 

however, cannot be granted, since it appears that the tens of petitioner*s
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foot® tbs

(1) 12 Fed. Bag. 1935.

(2) Executive Order 10241, 16 Fed. Beg. 3690.

(3)

(4)

Authority for such action was purportedly based on Bagulation 14 
of the regulations of the Loyalty Bovine Board, 5 C.F.B. S 210.14.

ot/
foxner

given sinilar testimony at the prow lous hearing'

(5) Authority for the order of disbarnent was purportedly based on 
Civil Service Bule V, § 5.101(a), 5 C.F.B. (1954 Bupp.) i

(6) 13 Fed. Beg. 253 et seq.

(7) Id. at 255* 5 C.F.B. $ 210.9.

(8) 13 Fed. Beg. 255*

(9) Id. at p66, 5 C.F.B. J 210.14.

(10) Executive Order 9006, 11 Fed. Beg. 13863. The Cowaisaion was 
composed of officials of the Civil Service Cowwission and the 
Departments of Justice, State, Treasury, War, and Mavy.

(11) The Boport of the President's Temporary Cn—1 owlnn on Employee 
Loyalty (1947) 14.

(12) Id. at 15.

(13) Id. at 26.

(14) Id. at 27.

(15) Id. at 26.
(16) Id. at 35-36. O





Executive Order 10450, 18 Fed. Big. 2489, revoked Executive Order 9835 

and established a new seauftity prograw for government personnel. 

Although it was signed on April 27, 1953, Executive Ordir 10450 

by its own terns did not take effect until thirty days later on 

May 27, 1953* Petitioner’s case was heard and determined by the I 

Loyalty Beview Board during this 30-day period and hexice was not 

subject to Executive Order 10450. The Government contends, however, 

that §11 of Executive Order 10450 evidences knowledge and approval of 

Bsgulation 11*. Section 11 provides in pertinent parti 

"On and after the effective date of this order the 
Loyalty Beview Board established by Executive Order 
No. 9835 of March 21, 1947> shall not accept agexicy 
findings for review, upon appeal or otherwise. Appeals 
pending before the Loyaltyj^teviewToard on such date shall De heard to Hal determination in accordance with



la cannot acoapt the Qiwarmant1* contention. Section 11 did no 

■are* an think, than racogniaathat caaaa under Bagulatioa 1U night 

ba panding an tha aft active date and anthcriae thair deteznination 

thereafter. And even aa to thaaa caaaa $ 11 did not authoriae tha

c
caaaa to agancqr boarda for raoonsidaxntlMU With raapact to caaaa 

datandaad to tta attocUw d«to — awh M l«U*tonar>8 — 

I 11 aural/afforda no baaia tbr aaauning an lapliad anandtaant of 

Eacacutiva Order $^35.
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W (p. 18), W (p. 37), l$so (pp- 3>3h), U51 (p. 36),



$ C.F.B. i 6.101 (ah 5 C.F.1. i 6a(d)
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Mr. Chief Justice Warren delivered the opinion of the Court.

This action was instituted by petitioner in the District

Court for the District of Columbia. The principal relief sought

is a declaration that petitioner’s removal and disbarment from federal 

employment were invalid. Prior to trial, the District Court granted 

the respondents’ motion for judgment on the pleadings. The judgment 

was affirmed, one judge dissenting, by the Court of Appeals for the

District of Columbia Circuit, relying on its decision in Bailey v«

Richardson, 182 F. 2d 46, sustained here by an equally divided vote, 

341 U.S. 918. We granted certiorari, 348 U.S, 882, because the 

case appeared tdpresent the same constitutional question left unresolved 

j supra.by this Court’s action in Bailey v. Richardson 

The basic facts are undisputed. Petitioner is a professor

of medicine at Yale University. For several years prior to 1953, 

because of his eminence in the field of medical science, he was 

employed as a Special Consultant in the United States Public

Health Service of the Federal Security Agency. On April 10, 1953, 

the functions of the Federal Security Agency were transferred to the 

Department of Health, Education, and Welfare, headed by respondent 

Hobby. Petitioner’s duties required his presence in Washington from 

four to ten days each year, when called upon by the Surgeon General, 

to render advice concerning proposals to grant federal assistance to 

various medical research institutions. This work was not of a con-



fidential or sensitive character and did not entail access to

classified material. Petitioner was compensated at a specified per

diem rate for days actually employed. At the time of his removal, 

petitioner was employed under an appointment expiring on December 31, 1953.

On March 21, 19U7, Executive Order 9^35 was issued by the

President. It provided that the head of each department and agency in 

the Executive Branch of the Government "shall be personally responsible 

for an effective program to assure that disloyal civilian officers or 

employees are not retained in employment in his department or agency”. 

Toward that end, the Order directed the establishment within each 

department or agency of one or more loyalty boards "for the purpose of 

hearing loyalty cases arising within such department or agency ana 

maxing recommaxiaations with respect to the removal of any officer 

or employee...oa grounds relating to loyalty...." The order also 

provided for the establishment of a central Loyalty Review Board in 

the Civil Service Commission. The Board, in addition to various 

supervisory functions, was authorized "to review cases involving 

persons recommended for dismissal...by the Loyalty Board of any 

department or agency....". The standard for removal prescribed by 

the Order was whether, "on all the evidence, reasonable grounds exist 

for belief that the person involved is disloyal to the Government

of the United States". This standard was amended on April 26, 1951.
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As amended, tne standard to be applied was whether, "on all the 
' : J •

evidence, there is a reasonable'doubt as to the loyalty of the person

involved to the Government of the United States".

In January, 1949, Joseph £, McElvain, Chairman of the

Board of Inquiry on Employee Loyalty of the Federal Security Agency, 

notified petitioner that information relating to his loyalty had been 

received. Accompanying McElvain*s letter was a detailed interrogatory 

relating to petitioner’s associations and affiliations. Petitioner 

promptly completed the form and returned it. Shortly thereafter, 

McElvain advised petitioner that the Agency Board had determined 

that no reasonable grounds existed for belief that petitioner was 

disloyal

In May, 1951, following the amendment of the removal standard

prescribed by Executive Order 9835, the Executive Secretary of the 

Loyalty Review Board advised McElvain that petitioner’s case should 

be reopened and readjudicated pursuant to the amended standard. Tnree 

months later, the Acting Chairman of the Loyalty Review Board informed 

McElvain that a panel of the Loyalty Review Board had considered 

petitioner’s case and had recommended that it be remanded to the

Agency Board for a hearing. Acting on the Loyalty Review Board’s 

recommendation, McElvain sent petitioner a letter of charges. Sixteen 

charges were specified, relating to purported membership in the



various organizations, and alleged association with Communists and 

Communist sympathizers*, In his reply, made under oath, petitioner 

denied that he had ever been a member of the Communist- Party and set 

forth information concerning the other charges*

On April 1 and 2, 1952, the Agency Board conducted a hearing 

on petitioner’s case in hew Haven, Connecticut. The sources of the 

information as to the facts bearing on the charges were not identified 

or made available to petitioner’s counsel for cross-examination. The 

identity of one or more of the informants furnishing such information, 

but not of all the informants was known to the Board. The only evidence 

adduced at the nearing was presented by petitioner, he testified under 

oath that he had never been a member of the Communist Party and also 

testified concerning the other charges against him. He did not refuse 

to answer any question directed to him. Petitioner’s testimony was 

supported by the testimony of eighteen other witnesses and the affidavits 

and statements of some forty additional persons. On May 23, 1952, 

Mchlvain notified petitioner that the Agency Board had determined that, 

on all the evidence, there was no reasonable doubt as to petitioner’s 

loyalty.

Thereafter, on April 6, 1953, petitioner was advised by the 

Loyalty Review Board that it had determined to conduct a ’’post-audit"
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of the Agency Board’s determination and, to this end, “hold a hearing 

and reach its own decision.” The hearing was held on May 12, 1?53, in 

^ew Haven, before a panel of the Board consisting of respondents Hessey, 

Amen, and King. Once again, as at the previous hearing, the only evi

dence adduced was presented by petitioner. In his own testimony peti- 

tioner denied membership in the Communist Party, discussed his political 

beliefs and his motives for engaging in the activities and associations 

which were the subject of the charges, and answered all questions put 

to him by the Board. In support of petitioner's testimony, five witnesses 

stated their long acquaintance with petitioner and their firm conviction

of petitioner's loyalty. In addition to this evidence, the record before 

the Board contained information supplied by informants whose identity 

was noi disclosed to petitioner. The identity of one or more, but not 

all, of these informants was known to toe Board. The information given

by such informants had not been given under oath. The record also 

contained the evidence adduced by petitioner at the previous hearing. 

On this record, the Board determined that "on all toe evidence, there

ie er reauunublU fflill Tn >d^ih^iin

hnti nnfa aTI« qf these informants was known
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dB4e^m4nwd—thsrt^TTrrTrt^^W^^vitieiiee^-^Ww^e is a reasonable doubt 

as to Dr. Peters’ loyalty to the Government of the United States".

By letter of May 22, 1953, the Chairman of the Board 

advised petitioner of the Board’s finding. The letter furtner stated 

that respondent Hobby had been notified of the decision and that 

petitioner had "been barred from the Federal service for a period 

of three years from May 18, 1953, and any and all pending applications

or existing eligibilities are cancelled." The order of disbarment was 

made by the Board on behalf of the Civil Service Commission, composed 

of respondents Young, Moore, and Lawton. After an unsuccessful attempt 

to obtain a rehearing, petitioner brought the instant suit, naming 

each of the respondents as a defendant.

In his complaint petitioner contends tiiat the action taken 

against him was "in /iolation of Executive Order 9835 and the 

Constitution of the united States...."• In support of his contention 

that the action violated the Executive Order, he makes the allegation, 

among others, that the Loyalty lieview Board "exercised power beyond 

its power '•to make advisory recommendations to the head of the agency’ 

as defined by Executive Order 9835, Part III, § la....". On the 

constitutional issue, petitioner complains chiefly of the denial of 

any opportunity to confront and cross-examine his secret accusers. 

He alleges that his removal and disbarment deprived him "of liberty



ssaj3uoj jo £i»jqn ♦uofflAiq iduasnawj^ aip jo suopaanoj atp uiqjj paanpoidaa

page 7, 5/17/55

arid property without due process of law in that they branded him as a 

person disloyal to his country, arbitrarily, without basis in fact 

ana without a fair procedure and hearing". In addition, he alleges

that "Tne imposition of the penalty of ineligibility for government 

service constituted a violation of the prohibition against bills of 

attainder and ex post facto laws by punishing the plaintiff by declaring 

him ineligible to serve the Government without a judicial trial or a fair 

administrative hearing...." Finally, petitioner alleges that his removal 

and disbarment, solely on the basis of his political opinions, violated 

his right to freedom of speech.

In this Court, petitioner urges us to decide the case solely

on tne constitutional issue. This issue, if reached by the Court, would

obviously!present serious and Ar-reaching problems in reconciling funda

mental constitutional guarantees with the preceaures used to determine

the loyalty of Government personnel. Compare Wieman v. Updegraff, 3bu

U.S. 183j U.S, v. Lovett, 328 U.S. 303; Joint Anti-Fascist Refugee

Committee v. McGrath, 3U1 U.S. 12j. And note this Court's division

in bailey v. Richardson, supra. We danot believe, however, that it

is necessary to reach the issue in the instant case.

From its very inception, this Court has recognized, as a

cardinal rule governing constitutional adjudication, that it will not

anticipate a question of constitutional law in advance of the necessity

I

of deciding it. Charles River Bridge v. Warren Bridge, 11 Pet. h20,
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553• A corollary of the rule is that the Court will refuse to

decide a case on constitutional grounds where it can reasonably

be decided on non~constitutional grounds. See Mr. Justice

Brandeis in Ashwander v. Tennessee Valley Authortiy, 297 U.S. 288, 

3U6-3U8. And this is true, of course, even though the parties Join 

in urging a disposition on constitutional grounds. E.g., United States 

n. C.1,0., 335 U.S. 105/a The rule against premature adjudication of 

constitutional issues is in no sense technical or legalistic. It is 

based rather on the of our tripartite form of government

and the need of careful restraint in exercising this Court’s unique

function of passing on the constitutionality of action taken by

Congress and the Executive. See Rescue Army v. kunicioal Court ol

Los Angeles, 33-1 U.S. 5U9, 57O"’^*Z/^

Applying this nite to the instant case, we must at the outset

determine whether petitioner’s removal and were

effected in accord with Executive Order 2835* On consideration of this

question, we conclude that the Loyalty Review Board’s action was so 

patently in violation of the Executive Order — in fact, beyond the

Board’s delegated jurisdiction under the Order — that the validity of

the Order itself does not come into issue.

The power of the Loyalty Review Board to adjudicate individual

cases is set forth specifically in $ 1(a) of Part III of the Order



involving persons recommended for dismissal on 
grounds relating to loyalty by the loyalty board 
of any department or agency and to make advisory 
recommendations thereon to the head of the employing 
department or agency. Such cases may be referred 
to the Eoara either by the employing department or 
agency, or by the officer or employee concerned.”

Similarly, § 3 of Part III, which prescribes the procedures to be

followed in loyalty cases under the Order, provides:

"A recommendation of removal by a loyalty 
board shall be subject to appeal by the 
officer or employee affected, prior to Eis 
removal, to the head of the employing department 
or agency.••and the decision of the department 
or agency concerned shall be subject to appeal 
to the Civil Service Commission’s Loyalty Review 
Board, hereinafter provided for, for an 
advisory recommendation."

The authority thus conferred on the Loyalty Review Board was limited

to "cases involving persons recommended for dismissal on grounds relating

to loyalty by the loyalty board of any department or agency...." And,

even as to these cases, the Loyalty Review Board was denied any power

to undertake review on its own motion; only the employee recommenced for

such a dase to the Loyalty Review Board.

In petitioner’s case, the Board failed to respect either of

these limitations on its jurisdiction. Petitioner had been twice cleared

by the Agency Board and hence did not fall in the category of "persons 

recommended for dismissal on grounds relating to loyalty by the loyalty 

board of any department or agency". Moreover, petitioner’s case was 

never referred to the Loyalty Review Board by petitioner or the Agency*
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Instead, the Loyalty Review Board, acting solely on its own 

motion, undertook to "hold a hearing and reach its own decision".

PnorM ‘1.. 1 V/' ..1111 \ 11

On both grounds, the Board’s action

was plainly beyond its jurisdiction unless such action was authorized 

by some other provision in the Order.

Section 1 of Part III also provides:

"b. The Board shall make rules and regulations, 
not inconsistent with the provisions of this 
order, deemed necessary to implement statutes and 
Executive orders relating to employee loyalty.
c. The Loyalty Review Board shall also:
(1) Advise all departments and agencies on all 
problems relating to employee loyalty.
(2) Disseminate information pertinent to employee 
loyalty programs
(3) Coordinate the employee loyalty policies and 

procedures of the several departments and agencies
(h) Make reports and submit recommendations to the 
Civil Service Commission for transmission to the 
President from time to time as may be necessary to 
the maintenance of the employee loyalty program."

Acting under subsection (b),

effective December lli, 19h7,

the Board promulgated detailed regulations, 

elaborating its powers under the Ordei^^

The regulations distinguished between two types of proceedings in 

individual cases. The first dealt with appeals from adverse decisions. 

The second, described in Regulation 1U,

different function. As amended on , Regulation lU provided:

"Post-audit and review of files, (a) The Board, 
or an Executive Committee of the Board shall, as 
deemed "necessary from time to time, cause post
audits to be made of the files on loyalty cases 
decided by the employing Department or Agency,
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or by a Regional Loyalty Board.

(b) The Board, or an Executive Committee of the 
Board, shall have the right, in its discretion, 
to call up for review any determination or 
decision made by any Department or Agency Loyalty
Board or Regional Loyalty Board, or by any head of 
an employing Department or Agency, even though njP 
appeal has been taken. Any such review shall be 
made by a panel of the Board, and the panel, 
whether or not a hearing has been held in the case, 
may affirm the determination or decision, or remand 
the case to the head of the Agency concerned for 
hearing, with appropriate instructions or for such 
further action or procedure as the panel may 
determine. In exceptional cases, if in the judgment 
of the Board or of an Executive Committee of the Board, 
public interest requires it, the panel may hold a new 
hearing in the case and after such, hearing, affirm or 
reverse the determination or decision.11

In undertaking to "hold a hearing and reach its own decision" in

petitioner’s case, the Board relied on Regulation 14 as the source of

its authority.

This regulation, however, is valid only if it is "not 

inconsistent with the provisions of this Order". The Board’s "post

audit" function, when used to survey the operation of the loyalty 

program and to insure a uniformity of procedures in the various 

loyalty boarck might well be justified under the Board’s powers to 

"advise all departments and agencies on all problems relating to 

employee loyalty" and "coordinate the employee loyalty policies and 

procedures of the several departments and agencies". But the regu

lation did not limit the "post-audit" function to advice and 

coordination. Rather, it purported to allow the Board"to call up for 

review any determination or decision.•.even though no appeal has been 

taken" and "in exceptional cases" to "hold a new hearing in the case



afterand

Boardrne

permitted
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such hearing, affirm or reverse the determination or decision".

thus sought to do by regulation precisely what it was not, 

to do under the Order. Although the Order limited the Board’s 

jurisdiction to appeals from adverse rulings, the regulation authorized 

appeals from favorable rulings as well; and although the Order limited 

the Board’s jurisdiction to appeals referred to the Board by the employee

adjudicate individual cases on its own motion.

To this extent the regulation must fall. See Addison v

Hill Fruit Products 616-618, and F.C.C. v. American

Broadcasting Co., 347 U.S. 284, 296-297*

Our interpretation of the language of the Order is confirmed

by The Report of the President’s Temporary Comm!

Loyalty, released by the President on March 22, 19h7, simultaneously 

with the Order. Four months before, the Commission had been established 

"to inquire into the standards, procedures, and the organizational pro

visions for (a) the investigation of persons who are now employed by 

the United States Government or are applicants for such employment, and 

(b) the removal or disqualification from employment of any disloyal or 

subversive person." In conducting its investigation, the Commission 

sought suggestions front 50 selected Government agencies. The replies 

revealed general agreement "that the employing agency be responsible 

for the removal of its own employees." But a substantial number of the
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Indicated

"(1) that there should be established an independent^ 
over-all centralized authority acting solely for an on 
behalf of tile President in the matter of the removal 
of disloyal employeesj or (2) that the original hearing 
in loyalty cases should be within the employing agency, 
subject to a right of appeal to a centralized agency 
established with a power to review de novo; or (3) 
that the overall agency be established with advisory powers 
only."

Of these three proposals, the first was flatly rejected by the Commission,

which instead urged the establishment of a centralized agency combining

the functions of th< second and third. The Commission thought it

"imperative that the head of each department or agency be solely

for his own loyalty program". On the other hand, "so that

procedures operative in each of the departments and agen

may be properly coordinated....", the Commisaon recognized "that a central

review board should be created with definite advisory responsibilities

in connection with the loyalty program...." These ’’advisory responsi-

bilities" were envisaged as "similar to those of a clearing house"

in addition, the board was to be authorized to review decisions

when referred to the board by the employee or

The Commission’s recommendations, with only

slight changes in language, were adopted in the provisions of the Order

designating the functions of the Loyalty Review Board 
y y, J 3 -

the Board’s review power to adverse determination

was ^^pin keeping with the deeply rooted principle of criminal law that a 

verdict of guilty is appealable while a verdict of acquittal is not. jb&



important, afforded an accused employee under the Order. Its 

effect was to leave the initial determination of his loyalty to his 

co-workers in the department —- to his peers, as it were—- who knew 

most about his character and his actions and his duties. He was thus 

assured that his fate would not be decided by political q^pointees who 

perhaps might be more vulnerable to the pressures of heated publi c 

opinion. To sanction the abrogation of this safeguard through Regulation 

1U, in the face of the Order’s language and the Commission’s report, wuld 

be to sanction administrative lawlessness. Agencies, whether created 

by statute or Executive Order, must of course be free to give reasonable 

scope to tile terms conferring their authority. But they are not free 

to ignore plain limitations on that authority. Compare United States 

v. Wickersham, 201 U.S. 390, 398.

It is urged, however, that the President’s failure to express 

his disapproval of Regulation lh must be deemed to constitute 

acquiescence in it. JYom this, it is contended that the President 

thus impliedly expanded the Loyalty lieview Board’s powers under the 

Order. We cannot indulge in such fanciful speculation. Nothing short 

of explicit Presidential ratification could justify the Board’s
J'

disregard of its jurisdiction boundaries, ho such action by the President 

has been brought to our attention. There is, in fact, no evidence that 

the President even knew of the Board’s practice prior to April 27, 1953,



three weeks after the Board had notified petitioner of its intention

small number of cases in which the Board took such action over its

property izens are at sta

this so where, as here, substantial .rights affecting the lives and

ambiguous to serve as a reliable basis of decision. Particularly is

have been extinguished on so tenuous a theory as that pressed upon us

d

cancelling petitioner’s eligibility «t for a period

of three years, the Board purported to act under Civil Service liule V, 

S 5.101(a), which bars an employee from ’’the competitive service 

within three years after a final determination that he is disqualified

for Federal employment because of a reasonable doubt as to his loyalty

appears

did not wait for respondent Hobby to act on its recommendation.

disbarment was made effective on May 16, 1953, four days before

Petitioner’s

the

Chairman of the Board wrote petitioner of the Board*s determination and
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nearly four weeks before the Department took action to remove

petitione^ from bis position* The Board’s haste can be understood

only in terms of its announced intention to deprive agencies of 

all discretion to determine whether the Board’s recommendations 
2-1

should be accepted.

There only remains for consideration the question of relief

Initially petitioner is entitled to a declaratory judgment that his 

removal and disbarment were invalid. He is further entitled to an 

order directing the respondent members of the Civil Service Commisdon 

to expunge from its records the Loyalty Review Board’s finding that 

there is a reasonable doubt as to petitioner’s loyalty and to expunge 

from its records any ruling that petitioner is barred from federal 

employment by reason of that finding. His prayer for reinstatement, 

however, cannot be granted, since it appears that the term of petitioner’s 

appointment would have expired on December 31, 1953, wholly apart from 

his removal on loyalty grounds. The judgment below is reversed and 

the cause is remanded to the District Court for entry of a decree in 

conformity with this opinion.

REVERSED.



FOO TIDIES

(1) 12 Fed. Reg. 1935.

(2) Executive Order 1O2U1, 16 Fed. Reg. 3690.

(3) Authority for such action was purportedly based on Regulation lh 
of the regulations of the loyalty Review Board, 5 C.F.R. § 210. 111.

(h) Three of the five — former President of Yale University, a former 
dean of the Yale Medical School, and a federal circuit judge —ha d 
given similar testimony at the previous hearing.

(5) Authority for the order of disbarment was purportedly based on 
Civil Service Rule V, § 5.101(a), 5 C.F.R. (195h Suop.) § 5.101(a).

(6) 13 Fed. Reg. 253 et seq.

(7) Id. at 255, 5 C.F.R. § 210.9.

(8) 13 Fed. Reg. 255* /.

(9) Id. at 1366, 5 C.F.R. § 210.1U.

(10) Executive Order 9806, 11 Fed. Reg. 13863. The Commission was 
composed of officials of the Civil Service Commission and the 
Departments of Justice, State, Treasury, War, and ^avy.

(11) The Report of the President’s Temporary Commission on Employee 
Loyalty (19b7) 1U.

(12) Id. at 15.

(13) Id. at 26.

(1U) Id. at 27.

(15) Id. at 26.

(16) Id. at 35-36.

(17) Executive Order 10^50, 18 Fed. Reg. 2)489, revoked Executive Order 9835 

and established a new security program for government personnel.

Although it was signed on April 27, 1953, Executive Order IOI45O 

by its own terms did not take effect until thirty days later on 

May 27, 1953. Petitioner’s case was heard and determined by the 

Loyalty Review Board during this 30-day peri.od and hence was not 

subject to Executive Order IOI45O. The Government contends, however, 

that §11 of Executive Order 101150 evidences knowledge and approval of 

Regulation II4. Section 11 provides in pertinent part:

"On and after the effective date of this order the 
Loyalty Review Board established by Executive Order 
No. 9835 of March 21, 19U7, shall not accept agency 
findings for review, upon appeal or otherwise. Appeals 
pending before the Loyalty /Review Board on such date 
shall be heard to final determination in accordance with

Renrnfliicpd from the CnllertiniM nf the Manmcrint Divisinn. Lihrarv of Congress
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the provisions of the aid Executive Order No* 983$, as 
amended. Agency determinations favorable to the offjcgr 
or employee concerned pending before the loyalty Review 
Board on such date shall be acted upon by such Board, 

ttM^BBnmug^SBBBSBBQBBSSOQBSflBSSBSSSSEODSESBESBftB9^ 4999®and whenever the Board is not in agreement with such 
favorable determination the case shall be remanded to 
the department or agency concerned for determination in 
accordance with the standards and procedures established 
pursuant to this order.”

We cannot accept the Government’s contention. Section 11 did no 

more, we think, than recognize that cases under Regulation lb. might

be pending on the effective date and authorize their determination 

thereafter. And even as to these cases § 11 did not authorize the 

Board to recommend dismissal) at most the Board could remand the 

cases to agency boards for reconsideration, .dth respect to cases 

determined prior to the effective date — such as petitioner’s — 

§ 11 surely affords no basis for assuming an implied amendment of 

Executive Order 9835.

* n v

w



(19)

employees are except®
Annual Report, United States Civil Service Commission, p. 10.
Petitioner himself was not employed in ’’the competitive service”.

5 C.F,R. (195U Supp.) § 5.101 (a 
sbarment

rom "the competitive service".

r*1

Approximately 15% of all federal

His position was classified in "Schedule A", an exempt category
5 C.F.R. § 6.101 (n); 5 C.F.R. § 6..1(d).

(20) On
to

December 17, 19U8, the Board, issued the following directive 
the departments and agencies covered by the Order:

"Legal effect of advisory recommendations. The 
President expects that loyalty policies, procedures, 
and standards will be uniformly applied in the ad
judication of loyalty cases by the several agencies, 
and the responsitHity for coordinating the program 
and assuring uniformity has been placed in the Loyalty 
Review Board. The recommendations of the Civil Service 
Commission in cases of employees covered by section 
1)1 of the Veterans’ Preference Act of 191ih are 
mandatory, and the loyalty of persons not covered by
section lh should be judged by the same standards. 
Therefore, if uniformity is to be attained it is 
necessary that the head of an agency follow "the 
recommendation of the Loyalty Review Board in ail cases

(Italics added) w
If

13 Fed. Reg. 9372, 5 C.F.R. § 220.h(b). Compare Kutcher v. Gray,
199 F. 2d 783 (CA D.C.)

Rpnrnrinrpd fmm th* CnllActinna nf th* Manimurrlnt Divivinn. I Jhmnr nf Chnefntf



(18) As of June 30, 1953, the Board had undertaken in only $8 cases 

to ’’hold a hearing and reach its own decision” despite a 

favorable determination below. ■ Of these 58 cases, 22 including 

petitioner’s — arose in the fiscal year immediately preceding 

June 30, 1953* Annual Reports of the Civil Service Commissions 

19U8 (P. 18), l?h9 (p. 37), 1950 (pp. 33~3b), 1951 (p. 36), 

1952 (p. 56), 1953 (p. 31). In a number of these 58 cases, 

the employee resigned prior to the scheduled hearing; and in 

a number of the remaining cases, the Loyalty Review Board 

affirmed the favorable determination. Thus in the 1953 fiscal 

year, of the 22 hearings scheduled, two were cancelled because 

of resignation and eight resulted in affirmance. 1953 Annual 

Report, Civil Service Commission, p. 31*

R*nrnrliir*ri from th* C'nll*rktanna nF th* Manncrrint THvicinn I.ihmrv nF C'nnoHHMM
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MO. >74 • PtTKKI ». HO»BT 

INITIAL MKMOBANDUM 
(Thia to follow •Ut«a»at of facta)

Petltioaer coatoada that the actioa tahea agaiaat him waa "ia violatioa of 

Bsacutive Order 9535 aad tbe Coaatitatioa of the Uaited Statea . •." (B. 9) 

aad that "the Board eaarciaed power beyoad ita power Ho make adviaory recom- 

eaeadatioaa to tbe head of tbe ageacy aa defiaed by Executive Order 9535 

Part 331a1 ..." (B. 12). He alleges unsay procedural defects* but urges tbe Court 

to decide the case oa tbe Coaatitutioaal issues. la this regard be urges:

"The actioas deprived tbe plaiatiff of liberty aad property 
without duo process of law ia that • • . etc ... The actioaa coastituted 
aa exercise of Judicial authority aad power* act ia accord with es
tablished priaciples of due process aad ia violatioa of Article 111 
of the Coaatitatioa. " (B. 12-13)

These coastitutieaal claims* if reached by tbe Court* would raise very 

serious problems. but it is aot accessary to reach them. It is the established 

practice of this Court aot to decide cases oa coastitatioaal groaads where they 

caa be decided oa aarrower aoa-coastitatioaal groaads • (Note) 11 Pet. 420* 253. 

Aad thia is true evea where the parties Joia ia urgiag a diapoaitioa oa coastitutioaal 

groaads. (cite cases)

We believe that each a oitaatioa ia preecatod hare. Tbe departure of the 

Loyalty Boview Board from the Prealdcatial Order is so patcai aad so aubataatial 

ia character that it aoust coatrol tbe ^aposittoa of tbe case.
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be ineligible for employment in the federal service Cor a period of three years.

Executive Order 953ft 

legal interpretation. When the language of a statute or certainly an Executive

Order affecting the lives and property of citisens, plainly delineate the powers 

more severe.
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It might be appropriate here to review the history of the Executive Order 

ia question: Oa November 25, 19db, the Presides! (Executive Order 950b) appointed 

the President's Temporary Commission oa Employee Loyalty to inquire late -

(a) The standards, procedures, etc. ... for Government employment,

(b) The removal or disqualification from employmeat, etc. ... for dis
loyalty.

(P. I Report. Pres. Temp. Comm, oa Emp. Loyalty)

The members of the Commlssioa wore ranking officers of the Departments 

of Justice, State, Treasury, War sad Navy and the Civil Service Commission.

The Commission reported to the President that "The qualifications for 

employment by our Federal Government prior to 1939 were assayed independently 

of the attribute of loyalty to the Government of the United States. Such loyalty 

was generally assumed. " And that ia the Civil Service aay inquiry into "the 

political or religious opinions or affiliations of any applicant, etc. • shall be dis- 

COUAtbUKACSCi* *’

It also reported that beginning with the Hatch Act (55 Stat. 1148, IS U. S. C. bl) 

which prohibited (Sec. 9a) spy person employed by the Government from belonging 

to any organisation advocating the overthrow of our Government by force or violence, 

various procedures had been adopted, and others advocated, for accomplishing 

that purpose.
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assure uniformity.
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In deciding upon the latter* it posed the question thus:

(Quote applicable language beginning'Par. 3 of the Executive 
Order poses two questions. ..." (p. Zl)

loyalty criteria. Beery mature consideration was Invoked hy

from disloyal employees while safeguarding the individual employee 
with a maxiamm protection from ill-advised accusations of disloyal*

Obviously then it decided to leave the investigating process and the final
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It is fnadamcatsi that we should aot permit any agency, created ae was 

this one, to expand its own jurisdiction aad power by the mere assertion of it 

la order to curtail the rights of oar people.

Nor io thio the only unwarranted aooamptioa at power by the Loyalty 

Review Board. It apparently did aot wait for the Secretary of Health, Education 

aad Welfare to act, as was her right aad responsibility. It notified petitioner 

of their findings and that be was debarred from Government service for a period 

of three years. .

it purported to act under Sec. 5.101 of Civil Service Rule V. That Section 

and Rule clearly apply oaly to the "competitive service." Dr. Peters was aot 

a member of the competitive service, nor was the order of the Loyalty Review 

Board limited to that service. He was barred from the "Federal Service."

As important as the loyalty of Government employees is, these violations 

of substantial rights cannot be sacrificed without grave danger to our institutions

la the light of these conclusions, it is aot accessary to discuss the other 

procedural aad constitutional questions implicit in the case.

The defendant is entitled to a declaratory judgment.

Quote 1, 2, 3, <• aad 5 of petitioner's complaint. (R. 13).

REVERSED.
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JSttprenre (Court of HjelSmteb States 
3®a0l(tngtim 13,®. Qj.

CHAMBERS OF

THE CHIEF JUSTICE May 20, 1955

If the citation
Municipal Court, 331 U.S. 5h9, is 
deomc>o unsatis f a c t or y, then 1 would 
suggest the citation of one or both of the 
following cases: Alma Motor Co. v. Timken- 
Detroit Axle Co., 329 U.S. 129J United ' 
States v. Capps, Inc., 3U8 U.S. 296, 3d, 
30:?. Black and Douglas, JJ, joined in both 
opinions. If one of the two is to be 
selected, mv preference would be the Canos
case because of its recency and because 
^f the important issue there involved.

Reproduced from the Collections of the Manuscrint Division. Lihrarv nf Conaress
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NO. 376 - PETERS v. HOBBY

INITIAL MEMORANDUM
(This to follow statement of facts)

Petitioner contends that the action taken against him was "in violation of

Executive Order 9835 and the Constitution of the United States .. . " (R. 9)

and that "the Board exercised power beyond its power 'to make advisory recom

mendations to the head of the agency as defined by Executive Order 9835

Part 331a' ..." (R. 12). He alleges many procedural defects, but urges the Court

to decide the case on the Constitutional issues. In this regard he urges:

"The actions deprived the plaintiff of liberty and property 
without due process of law in that . . . etc . . . The actions constituted 
an exercise of judicial authority and power, not in accord with es
tablished principles of due process and in violation of Article 111 
of the Constitution." (R. 12-13)

These constitutional claims, if reached by the Court, would raise very

Serious problems, but it is not necessary to reach them. It is the established 

practice of this Court not to decide cases on constitutional grounds where they 

can be decided on narrower non-constitutional grounds . (Note) 11 Pet. 420, 253.

And this is true even where the parties join in urging a disposition on constitutional 

grounds, (cite cases)

We believe that such a situation is presented here. The departure of the

Loyalty Review Board from the Presidential Order is so patent and so substantial 

in character that it must control the disposition of the case.



Executive Order No. 9835 which establishes the Loyalty Review Board

and invests it with whatever power it has provides:

[Quote the portion that limits review to cases adverse to the employee]

The Loyalty Review Board, ignoring this limitation, proceeded to 

"post audit" and reconsider the findings and judgment of the agency in favor of 

Dr. Peters, and determined that he should be dismissed from his position and 

be ineligible for employment in the federal service for a period of three years.

The Government seeks to avoid this assumption of power by the Review 

Board on the grounds that the President must have known of its action and ac

quiesced in it, and, therefore, that it must have been within the intent of 

Executive Order 9538.

We believe this is an unwarranted assumption both as to fact and as to 

legal interpretation. When the language of a statute or certainty^an Executive 

Order affecting the lives and property of citizens, plainly delineate the powers 

of an agency, it is not proper to give a different meaning or strained construc

tion to its words in order to make the procedure more burdensome or the sanction 

more severe.
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It might be appropriate here to review the history of the Executive Order

in question: On November 25, 1946, the President (Executive Order 9806) appointed

the President's Temporary Commission on Employee Loyalty to inquire into -

(a) The standards, procedures, etc. . . . for Government employment;

(b) The removal or disqualification from employment, etc. . .. for dis
loyalty.

(Is* 1 Report. Pres. Temp. Comm, on Emp. Loyalty)

The members of the Commission were ranking officers of the Departments

of Justice, State, Treasury, War and Navy and the Civil Service Commission.

The Commission reported to the President that "The qualifications for

employment by our Federal Government prior to 1939 were assayed independently 

of the attribute of loyalty to the Government of the United States. Such loyalty 

was generally assumed. " And that in the Civil Service any inquiry into "the 

political or religious opinions or affiliations of any applicant, etc. , shall be dis

countenanced. "

It also reported that beginning with the Hatah Act (55 Stat. 1148; 18 U.S.C. 61)

which prohibited (Sec. 9a) apy person employed by the Government from belonging 

to any organization advocating the overthrow of our Government by force or violence, 

various procedures had been adopted, and others advocated, for accomplishing 

that purpose.



The Commission investigated these procedures and proposals and

particularly those advocating a central agency to control subversion throughout

the Government and those which would have the ultimate responsibility with the

various agencies of the Government with only a coordinating central agency to 

assure uniformity. '

In deciding upon the latter, it posed the question thus:

(Quote applicable language beginnin^'Par. 3 of the Executive 
Order poses two questions. . . ." (p. 27)

And answered them as follows:

(p. 27)

This is not a mere circumstance. The decision, as the report shows,

was based upon testimony, a thoughtful appraisal, and a realization that

"The standards must be specific enough to assure that 
innocent employees shall not fall within the purview of the dis
loyalty criteria. Every mature consideration was invoked by 
the Commission to afford maximum protection to the Government 
from disloyal employees while safeguarding the individual employee 
with a maximum protection from ill-advised accusations of disloyal
ty. "

Obviously then it decided to leave the investigating process and the final

action within the agencies of the Government where a man could have his loyalty 

tested by those who knew most about his character and his actions rather than 

to empower one central agency to investigate and act upon the loyalty of millions

of employees scattered throughout the world. It is in keeping with the principle 

that a man should be tried by a jury of his peers.
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It is fundamental that we should not permit any agency, created as was 

this one, to expand its own jurisdiction and power by the mere assertion of it 

in order to curtail the rights of our people.

Nor is this the only unwarranted assumption of power by the Loyalty

Review Board. It apparently did not wait for the Secretary of Health, Education 

and Welfare to act, as was her right and responsibility. It notified petitioner 

of their findings and that he was debarred from Government service for a period 

of three years.

It purported to act under Sec. 5.101 of Civil Service Rule V. That Section 

and Rule clearly apply only to the ‘’competitive service. " Dr. Peters was not 

a member of the competitive service, nor was the order of the Loyalty Review 

Board limited to that service. He was barred from the "Federal Service. " 
■ ■ *

As important as the loyalty of Government employees is, these violations 

of substantial rights cannot be sacrificed without grave danger to our institutions.

In the light of these conclusions, it is not necessary to discuss the other 

procedural and constitutional questions implicit in the case.

The defendant is entitled to a declaratory judgment.

Quote 1, 2, 3, 4, and 5 of petitioner's complaint.-(R. 13). 
. .

. ...... 4. • JI 
. . . • ■' ’ ' ' ’ ' . •

REVERSED. j. .J .j

•■••-J •
: .. . ..... . ’ ' . ■ ’ . ■ ■ • • . • J



Supreme (^<nwt of tij? Thrift States 
38astftngt<m 13,31 Qj.

CHAMBERS OF

THE CHIEF JUSTICE April 30, 1955

Chief:

Here is a preliminary draft of the Peters 
statement of facts. It is derived, as you will 
note, almost exclusively from the pleadings in 
the case.

Although perhaps we might be able to cut it 
down a page or so, the statement will of 
necessity be fairly detailed. Otherwise, it 
will not be possible (1) to graphically describe 
the procedures used in the case and (2) to show 
the role played by the Loyalty Review Board. The 
paragraph on the Executive Order is essential, 
I think, to assist a lay person in understanding 
what we’re talking about.

EP
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No. 376 — PETERS V. HOBBY

This action was instituted by petitioner in the 

District Court for the District of Columbia. The 

principal relief sought is a declaration that petitioner’s 

removal and disqualification from federal employment were 

invalid. Prior to trial, the District Court granted the 

respondents* motion for judgment on the pleadings. The 

Court of Appeals for the District of Columbia Circuit, one 

judge dissenting, affirmed. The court relied on its 

decision in Bailey v. Richardson, 182 F. 2d U6, sustained 

by an equally divided vote, 3hl U.S. 918. We granted 

certiorari because the case appeared to present the same 

constitutional question left unresolved by this Court’s 

action in Bailey v. Richardson, supra. ‘~

The basic facts are undisputed. Petitioner is 

a professor of medicine at Yale University. For several 

years prior to 1953, because of his eminence in Ithe field 

of medical science, he was employed as a Special Consultant 

in the United States Public Health Service of the Federal 

Security Agency. On April 10, 1953, the functions ofthe 

Federal Security Agency were transferred to the Departmeit 

of Health, Education, and Welfare, headed by respondent 

Hobby. Petitioner’s duties required his presence in
-A ■

Washing ton .from four to ten days each year to advise the
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Surgeon General concerning proposals to grant federal 

assistance to various medical research institutions* This 

work was not of a confidential or sensitive character and 

did not ent&il access to classified material* Petitioner 

was compensated at a specified per diem rate for days 

actually employed*

On March 21, 19U7, Executive Order 983$ was issued 

By the President* It provided that the head of each 

department and agency in the Executive Branch of the Government 

“shall be personally responsible for an effective program 

to assure that disloyal civilian officers or employees are 

not retained in employment in his department or agency*** 

Toward that end, the Order directed the establishment 

within each department oragency of one or more loyalty 

boards “for the purpose of hearing loyalty cases arising 

within such department or agency and making recommendations 

with respect to the removal of any officer or employee*•• 

on grounds relating to loyalty.• •• " The order also provided 

for the establishment of a central Loyalty Review Board in 

the Civil Service Commission* The Board was authorised 

"to review cases involving persons recommended for dismissal* •• 

by the loyalty board of any department or agency* *. .to 

"Advise all departments and agencies on all problems relating 
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to employee loyalty”, to "Coordinate the employee loyalty 

policies and procedures of the several departments and 

agencies”, to "e rules and regulations, not 

inconsistent with the provisions of this order, deemed 

necessary to implement statutes and Executive orders 

relating to employee loyalty”. The standard for removal 

prescribed By the Orddr was whether, "on all the evidence, 

reasonable grounds exist for belief that the person involved 

is disloyal to the Government of the United States." On 

April 28, 19^1, this standard was amended by Executive 

Order 102^1. As amended, the standard to be applied was 

whether, "on all the evidence, there is a reasonable doubt 

as to the loyalty of the person involved to the Government 

of the United States”,

By letter dated January 7, 19U9, Joseph E, McElvain, 

Chairman of the Board of Inquiry on Employee Loyalty of tie 

Federal Security Agency, notified petitioner that Information 

relating to his loyalty had been received. Accompanying^ the 
* 

letter was a detailed interrogatory vesting te^etitioner*s 

associations and affiliations. Petitioner completed the 

form and returned it on January 17, 19U9* On February 18, 

19U9, McElvain advised petitioner that the Agmcy Board had 

determined that no reasonable grounds existed for belief that 

petitioner was disloyal.
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On May 21, 1951, following the amendment fi of 

the standard for removal prescribed by Executive Order 

9835, the Executive Secretary of the Loyalty Review 

Board advised McElvain that petitioner's case should be 

reopened and readjudicated pursuant to the amended 

standard. On August 17, 1951, the Acting Chairman 

of the Loyalty Review Ebard advised McElvain that a panel 

of the Loyalty Review Board had considered petitioner’s 

case and recommended that it be remanded to the Agency 

Board for a hearing. On December 17, 1951,acting on 

the Loyalty Review Board's recommendation, McElvain 

sent petitioner a letter of charges. Sixteen charges 

were specified, relating to purported membership in 

the Coimnunist Party, sponsorship of certain petitions, 

affiliation with various organizations, and alleged 

association with Communists and Communist sympathizers* The 

letter advised petitioner that he might answer the charges 

in writing within ±$xr ten days and stated that he had

a right to an administrative hearing at which he might 

present evidence in his behalf. In a letter to McElvain 

on December 26, 1951, petitioner replied under oath to the 

charges. He denied that he had ever been a Member of the

Co HUIunist Party and set forth information concerning the

other charges. On March 13, 1952, McElvain transmitted

Reproduced from the Collections of the Manuscript Division, Library of Congress
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to petitioner’s counsel a written statement of 

certain information in the possession of the Agency 

Board as to the charges against petitioner. The 

statement noted that some of the information had been 

disclosed to unidentified government investigators by 

confidential informants.

On April 1 and 2, 1952, the Agency Board conducted 

a hearing on petitioner’s case in New Haven, Connecticut. 

The sources of the information as to the facts bearing on 

the charges were not identified or made available to 

petitimer’s counsel for cross-examination. The identity 

of one or more of the informants furnishing such information, 

but not of all the informants, was known to the Board. The 

only evidence adduced at the hearing was presented by petitioner. 

He testified under oath that he had never been a member of 

the Communli Party and also testified concerning the other 

charges against him. He did not refuse to answer any question 

directed to him. Petitioner’s testimony was supported by 

\ . ■ 

the testimony of eighteen other witness' and the affidavits 

and statements of some forty additional persons On May 23, 

1952, McElvain ratified petitioner that the Agency Board had 

determined that, on all the evidence, there was no reasonable 

doubt as to petitioner’s loyalty.
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Thereafter, an April 6, 1953, petitioner was.adfised 

that the Loyalty Review Board had determined to a conduct 

a post-audt of the Agency Board’s action and, to this end, 

"hold a hearing and reach its own decision.” Petitioner 

was advised that the review of this case by the Loyalty 

Review Board was being made pursuant to Regulation lh of 

the Boalid’s regulations. The hearing took place on May 

12, 1953, in New Haven. Once again, as at the previous 

hearing, the only evidence adduced was presented in petitioner’s 

behalf. In his own testimony petitioner denied membership 

in the Communist Party, discussed his political beliefs and 

his motives for engaging in the activities and associations 

which were the subject of the charges, and answered all 

questions put to him by the Board. In support of petitioner’s 

testimony, five witnesses stated their long acquaintance 

with petitioner and their firm conviction of petitioner’s 

loyalty. In addition to this evidence, the record before 

the Board contained information supplied by informants whose 

identity was not disclosed to petitioner. The identity of 

one or more, but not all, of these informants was known to 

the Board. The information given by such informants had 

not been given under oath. The record also contained the 
evidence adduced by petitioner at the previous hearing.

On this record, the Board determined that "on alltiie 

evidence, there is a reasonable doubt as to Dr. Peters’

Reproduced from the Collections of the Manuscript Division, Library of Congress



loyalty to the Government of the United States**

On May 22, 1953, the Board advised petitioner of

its decision. The Board’s letter further stated tht

respondent had been notified of the Board’s

decision and that petitioner had "been barred from the

Federal service for a period of three years from May 18, 

1953, and any and all pending applications or existing 

eligibilities are cancelled”. On June 12,1953, the 

Department of Health, Education and Welfare formally 

advised petitioner <f his removal and disqualification 

from federal service. After unsuccessful efforts to obtain 

a rehearing, petitioner brought the present action.

Reproduced from the Collections of the Manuscript Division, Library of Congress



May 2, 1955

Chief:

We briefly discussed this morning the regulation 
under which Dr. Peters was disqualified from federal 
service for three years. The regulation is § 5JOI under 
Civil Service Rule V. It provides as follows:

’’ § 5*101. Persons disqualified for ap
pointment, (a) Persons disqualified for 
any of the reasons stated under Civil 
Service Rule II, § 2.10h (a) (1) through 
(8) of this chapter, may, in the discre
tion of the Commission, be denied exami
nation, or be denied any of the types of 
appointment listed in Civil Service Rule 
II, § 2.112 (a) (1) through (7) of this 
chapter, namely, original probational, 
reappointment, reinstatement, tempo
rary appointment, inter-agency transfer, 
conversion from excepted, war service 
indefinite or temporary indefinite ap
pointment to competitive appointment, and 
indefinite appointments under Parts 2, 7, and 8 
of this Chapter, for a period of not more than 3 
years from the date of the Heterm*^ nation of 
such disqualification: Provided, That no 
person shall be admitted to competitive examination, 
nor shall he be employed in any position in the 
competitive service within 3 years after7 a final 
determination that he is disqualified for Federal 
employment because of a reasonable doubt as to 
his loyalty to the Government of the United States.” 
---------  ^dde-d.)

This regulation was promulgated by the Civil Service 
Commission apparently pursuant to the Commission’s general 
power to issue regulations relating to the administration 
of the so-called "competitive service" — composed of 
approximately 90% of all employees in the Executive Branch. 
The Commission’s order disqualifying Dr. Peters, it should 
be noted, bars Him not just from the "competitive service" 
but rather "from the Federal service".

Reproduced from the Collections of the Manuscript Division, Library of Congress



Supplemental Memo

No. 376, 1954 Term 
Peters v. Hobby

If the approach of Mr. Justice Frankfurter's memo is 

the only way to obtain a reversal in this case, then clearly 

it should be adopted. However, there are, it should be 

pointed out, serious problems in connection with this ap

proach:

(1) Would a reversal on the procedural ground really 

dispose of the case? What would be its effect on Dr. Peters?

According to the Frankfurter memo (Footnote #3), a 

reversal would not entitle petitioner to reinstatement since 

his three-year appointment expired in December 1953 - 

six months after his discharge. It would only entitle him 

to have the finding of disloyalty expunged from the record, 

and the 3-year ban on his employment by the Government 

invalidated. But realistically he is still branded as disloyal; 

and realistically he has no chance to obtain federal employ

ment. Merely saying that the Loyalty Review Board lacked 

jurisdiction will certainly not remove the stigma. If it is 

true - as he alleges - that the finding of disloyalty constitutes 

punishment, then it would seem that this punishment will con

tinue notwithstanding a reversal. Under this view, the only
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adequate relief would be an order directing his reinstatement 

(at least for the six months Peters would have served but for 

his discharge), and an order directing the Government to 

give him a hearing with the right of confrontation.

(2) I am not at all sure that the Loyalty Review Board 

lacked jurisdiction. The Board's express power to review 

anti-employee decisions does not necessarily exclude an 

implied power to review pro-employee decisions pursuant 

to the other provisions of the Order. Thus, Regulation 14 

may have been authorized by § 1 (c) (3) of Part III; this

Section authorizes the Board to "Co-ordinate the employee 

loyalty policies and procedures of the several departments 

and agencies. " In any event, I think the issue is sufficiently 

in doubt to warrant consideration of "Presidential intent. "

Regulation 14 was promulgated almost contemporaneously 

with the Executive Order. Such a contemporaneous inter 

pretation of a provision by the agency charged with its en 

forcement is entitled to a good deal of weight. See Norwegian

Co. v. U.S., 288 US 294, 313. This is particularly so in 

connection with Executive Orders (as distinguished from 

statutes). I find it incredible that the President did not
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acquiesce in the Board's Regulation; for o V

he permitted the loyalty program to oper|^ffe 
■ '': 7'

although with a single word (as a singb

he could have stopped it. Moreover^
7 ;' ' 7' ■ 7 ■ ' ■ '7:

Eisenhower issued a new Order, he gmrf jdie>pard 120

days to finish up its backlog of casef ^|£^^ expressly
• 7' '7'^^ ./

including cases involving review of prc^employee decisions.

Thus, if Dr. Peters' case had been decided > week later,

there could be no question of the BoardM jurisdiction

Conclusion

To repeat, if reversal can be achieved only on the 

procedural issue, that approach should be adopted - despite 

the above objections

EP
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SUPREME COURT OF THE UNITED STATES

No. 376 -- October Term, 1954

John P. Peters,. Petitioner,

Olveta Culp Hobby, et al

) 
) 
) 
) 
)

On Writ of Certiorari 
to the United St ates 
Court of Appeals for 
the District of Columbia

[April , 1955]

Memorandum of Mr. Justice Frankfurter.

In this case, involving the federal employees loyalty program

we have been presented with far-reaching issues concerning the extent 

to which executive procedures for eliminating persons charged with dis

loyalty from the federal service are subject to constitutional safeguards. 

At the threshold, however, we have to decide whether the course of 

action which in this case led to petitioner^ dismissal and disqualifica

tion from future federal service on loyalty grounds was authorized by 

the governing Executive Order. From its very inception, this Court 

has recognized, as a cardinal rule controlling constitutional adjudication, 

that it should not reach a question of constitutional law unless absolutely 

necessary to decision. Charles River Bridge v. Warren Bridge, 11 Pet. 

420, 453. In accordance with this principle we cannot forego the duty to 

consider whether decision may not be compelled on the narrower non

constitutional issue.
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The undisputed facts relevant to this aspect of the case may be 

briefly stated. Petitioner had, for a period of years prior to 1953, held 

an appointment as consultant to the Surgeon General of the United States, 

a branch of the Federal Security Agency. On December 18, 1951, he re

ceived a letter from the Chairman of the Board of Inquiry on Employee 

Loyalty of that agency containing charges of disloyalty or, to be precise, 

reasonable doubts of loyalty. After further correspondence, a hearing 

was held by the agency loyalty board pursuant to Executive Order 9835, 

resulting in a notification to petitioner on May 23, 1952, of the board’s 

determination that there was no reasonable doubt as to his loyalty to the 

Government of the United States. Thereafter, by a letter dated April 6, 

1953, the Loyalty Review Board of the Civil Service Commission notified 

petitioner that it had determined to conduct a ’’post-audit” of the latter 

decision and "hold a hearing and reach its own decision. •’ After a hear

ing on May 12, 1953, the Chairman of the Loyalty Review Board notified 

petitioner, by letter dated May 22, 1953, that the Board had found a 

reasonable doubt as to Dr. Peters’ loyalty to exist, that the Secretary of 

the Department of Health, Education and Welfare (successor to the Federal 

Security Agency) had been notified of the Board’s finding and recommenda

tion that petitioner be removed from his position, and that he had been 

barred from the federal service for three years from May 18, 1953. On 

June 12, the Surgeon General notified petitioner that he had been separated 

from his position as consultant, effective that date. No further proceedings

Reproduced from the Collections of the Manuscript Division, Library of Contress



were had before the loyalty board of the Department of Health, Education 

and Welfare.

The question brought into sharp focus by these facts is whether

under the applicable Executive Order and in view of the favorable deter

mination of the loyalty board of the agency employing petitioner, he might 

be disqualified from the federal service on the basis of a reversal of 

such finding by the Loyalty Review Board of the Civil Service Commission.

Executive Order 9835 of March 21, 1947, 12 Fed. Reg. 1935, pre-

scribed in detail the procedural steps by which an employee mightobe re 

moved from the federal service on loyalty grounds. The primary respon

sibility in the processing of the individual case lay with the employing 

agency, on the initiation of the agency loyalty board established within the 

agency. In addition, the Order created within the Civil Service Commission 

a single Loyalty Review Board which was given general regulatory and 

supervisory power over the conduct of the loyalty program as administered 

by the various agencies of the Government. Its function in regard to the 

processing of the individual case was dealt with specifically and in detail

The President’s Order thus defined its authority:

”A recommendation of removal by a loyalty board shall 
be subject to appeal by the officer or employee affected, 
prior to his removal, to the head of the employing depart
ment or agency ... and the decision of the department or 
agency concerned shall be subject to appeal to the Civil 
Service Commission’s Loyalty Review Board, hereinafter 
provided for, for an advisory recommendation. “ Part II, $3.

’’The Board shall have. authority to review cases involving 
persons recommended for dismissal on grounds relating to

Reproduced from the Collections of the Manuscript Division. Ubrarv of Conarem



loyalty by the loyalty board of any department or agency and
to make advisory recommendations thereon to the head of

or agency, or by the officer or employee concerned. ” Part

Patently the Loyalty Board had power to review only upon an

appeal by the employee or a reference by the agency after a recommendation

of dismissal by the agency loyalty board. The authority thus vested in the

Loyalty Review Board negatived the existence of authority in the Board to

an agency board.

The Loyalty Review Board, in notifying petitioner of its decision

to ”hold a hearing and reach its own decision” in the case, purported to act

had been promulgated by the Board, effective December 17, 1947, dealing

with its own operations as well as those of the agency loyalty boards and

regional loyalty boards established to handle cases involving applicants for

Board distinguished between two types of action which might be taken on

the employing department or agency. Such cases may be 
referred to the Board either by the employing department

"review" on its own motion cases determined favorably to the employee by

under "Regulation 14” of the Loyalty Review Board. Detailed regulations

federal employment. 13 Fed. Reg. 253. In describing its own powers, the

individual cases. The first dealt with formal appeals by employees com

G

6/
plaining of adverse agency decisions. ^210.9, 13 Fed. Reg. 255. But

the second, described in "Regulation 14”, ascribed to the Board a different

type of function:

"Post-audit and review of files. The Board shall, as it
deems necessary from time to time, post-audit the Hies on

Reproduced from the Collections of the Manuscript Division, Library of Congress
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loyalty cases decided by the employing department or agency 
or by regional loyalty board.

•'The Board shall have the right, in its own discretion, 
to review on its own motion any determination or decision 
made by any department or agency loyalty board or regional 
loyalty board or any head of an employing department or agency, 
even though no appeal has been taken. ” §210.14, 13 Fed.
Reg. 255.

This provision was further elaborated by a revision on October 4, 1948, in 

which form the regulation stood throughout the life of the Board:

"The Board, or an Executive Committee of the Board 
shall, as deemed necessary from time to time, cause post
audits to be made of the files on Loyalty cases decided by the 
Employing Department or Agency, or by a Regional Loyalty 
Board.

"The Board, or an Executive Committee of the Board, 
shall have the right, in its discretion, to call up for review 
any determination or decision made by any Department or 
Agency Loyalty Board or Regional Loyalty Board, or by any 
head of an employing Department or Agency, even though no 
appeal has been taken. Any such review shall be made by a 
panel of the Board, and the panel, whether or not a hearing 
has been held in the case, may affirm the determination or 
decision, or remand the case to the head of the agency con
cerned for hearing, with appropriate instructions or for such 
further action or procedure as the panel may determine. In 
exceptional cases, if in the judgment of the Board or of an 
Executive Committee of the Board, public interest requires 
it, the panel may hold a new hearing in the case and after 
such hearing, affirm or reverse the determination or decision.”

It is impossible to reconcile the full content of this regulation with

the President’s Order. The function described as "post-audit", if designed to 

facilitate general advice to the agencies, based on an administrative survey of 

problems revealed by individual adjudications, might be justified under the

Loyalty Review Board’s more general powers to



”... make rules and regulations, not inconsistent with the 
provisions of this order, deemed necessary to implement 
statutes and Executive orders relating to employee loyalty.

c. The Loyalty Review Board shall also:
(1) Advise all departments and agencies on all problems 

relating to employee loyalty.
(2) Disseminate information pertinent to employee loyalty 

programs.
(3) Coordinate the employee loyalty policies and procedures 

of the several departments and agencies.
(4) Make reports and submit recommendations to the Civil 

Service Commission for transmission to the President from time 
to time as may be necessary to the maintenance of the employee 
loyalty program. ” Executive Order 9835, Part IH, §l.b., c.

However, insofar as the regulation contemplated ’’review” with the objective 

of directing further action by the agency in the specific case, and especially 

with an intention to ’’reverse the determination or decision”, as in the present 
8/ 

case, the regulation plainly ignored the Executive Order’s limitation of the 

Board’s power of ’’review” to cases involving an adverse determination by the 

agency board. Such a regulation was "inconsistent with the provisions” of the 

Order which created the Board, plainly ultra vires and therefore rendered its 

reversal of the agency action insupportable in law.

Of course administrative agencies have implied powers to give 

reasonable scope to the terms conferring their authority. And the weight to 

be afforded the interpretation may be increased by circumstances manifesting 

persuasive approval by the source of their authority. But this is so only in 

situations in which the provision of the mandate construed is fairly susceptible 

of the interpretation administratively arrived at, or deals with technical matters 

of the agencies internal administration. In the present situation, the limitation 

on the Loyalty Review Board’s ’’judicial” function in the processing of the
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individual case was clear and unambiguous. Only an enveloping atmosphere of 

secrecy and uncritical exercise of power relating to the public security can 

account for disregard of this limitation. The limitation thus abrogated was one 

of the few explicit and important protections afforded to an accused employee. 

It assured him that his fate would be decided not by political appointees who 

might be subjected to the atmospheric and political pressures of heated public 

opinion, but by fellow employees of his own agency. He was assu^ed, for so it 

was carefully provided, that only after an agency loyalty board - composed as 

it were of his peers - had found a reasonable doubt as to his loyalty could he be 

dismissed on this ground.

Nothing short of a timely amendment of the Executive Order or an 

explicit Presidential ratification could justify the procedure followed in the 

present case. None has been brought to our attention. Executive Order 10450 

of April 27, 1953. is not such an amendment or ratification in so far as it can 

affect Dr. Peters. This Order revoked Executive Order 9835 and set up a new 

loyalty-security program under which the Loyalty Review Board was to have no 

function. However, in order that cases pending before that Board might be dis

posed of, its existence was continued for 120 days from th^4ffective date of the 

new Order -- May 27, 1953. This winding-up process was governed by §11, 

providing:

"On and after the effective date of this order the Loyalty 
Review Board established by Executive Order No. 9835 of 
March 21, 1947, shall not accept agency findings for review, 
upon appeal or otherwise. Appeals pending before the Loyalty 
Review Board on such date shall be heard to final determina
tion in accordance with the provisions of the said Executive
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Order No. 9835, as amended. Agency determinatiorefavorable 
to the officer or employee concerned pending before the Loyalty 
Review Board on such'date shall be acted upon by such Board, 
and whenever the Board is not in agreement with such favorable 
determination the case shall be remanded to the department or 
agency concerned for determination in accordance with the standards 
and procedures established pursuant to this order,11 §11, 18 Fed. 
Reg. 2492. (emphasis added)

The present proceeding was not in terms affected by §11. The 

Loyalty Review Board disposed of the case on May 22, 1953, five days prior to 

the effective date of the new order. The new order had, however, been signed 

on April 27, 1953, after petitioner had been notified of the Loyalty Review 

Board*s decision to consider his case, but prior to its hearing and determination 

in the case. It is far-fetched to argue that §11 constitutes a pro tanto repeal of 

the restrictions of Executive Order 9835 as to all cases involving favorable 

determinations considered by the Loyalty Review Board after the date of signa

ture by the President, even though the cases were not pending on the effective 

date of the order. The order cannot be so read - certainly not in order to bring 

about so harsh a result in a domain which is so disregardful of what ordinarily 

are basic requirements of due process. Strained interpretations may be indulged 

to protect individual rights, not to extinguish them. See Joint Anti-Fascist 

Refugee Committee v. McGrath, 341 U.S. 123, 165-172 (concurring opinion). 

Section 11 does not pass on the propriety of the Loyalty Boards consideration 

of cases resolved favorably to the employee by the agency. It merely recognised 

that, as a factual matter, such cases might be pending on the effective date, and, 

without inconsistency with Executive Order 9835, directed that they be processed

Reproduced from the Collections of the Manuscript Division, Library of Congress



under the new order. If further effect is to be attributed to §11, there is no 

reason for limiting it to cases considered by the Board after the date of signature 

of the Order. If it constitutes a retroactive amendment or ratification, there is 

no reason why it should not apply to every case since 1948 in which the Board 

had exercised illegal power. We need not pause to consider whether such effect 

with its possible impact on vested rights, could be given to an Executive Order 

which in specific terms attempted the exercise of such power. It is sufficient 

to note the traditional caution with which arguments of repeal by implication 

have been approached. Had the legal staff of the Executive been aware of the 

infirmity of the procedures by which such cases arrived before the Board, an 

awareness which would have to be attributed to these lawyers in order to 

recognize the consequences argued to flow from §11, surely they would have 

used clear and unambiguous language to confirm past flagrant violation of the 

employee's procedural rights.

No other conclusion appears reasonable than that the reversal

of the agency's clearance of Dr. Peters was an exercise of power taken for 

granted but denied by the Executive Order under which alone action could be 

taken
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Footnotes

!• The Government makes no contention that the power of the Pres

ident to remove officers at will prevents the action of his sub

ordinates from being tested against the provisions of an Exec

utive Order prescribing mandatory procedures for removal. See 

United States v. Wickersham, 201 U.S. 392, 397-98.

2. While this fact is not specifically alleged in the complaint, 

it does appear that petitioner’s disbarment from the federal 

service for a period of three years, pursuant to Civil Service 

Rule V, §5.101(a), 5 C.F.R. (1954 Supp.) §5.101(a), had been 

effectuated prior to the Loyalty Board’s notification to petit— 

ioner of its finding. This disbarment was contingent upon 

’’final determination” of reasonable doubt as to loyalty. Con

sequently it is evident that no further proceedings were had 

in the Department of Health, Education and Welfare. The fact 

that the disbarment was /recorded bppaTentl^r) at the same time 

that the Loyalty Board reached its decision and before the 

Department had an opportunity to consider the ’’recommendation” 

of the Board is explained by existence of the following regula

tion of the Board:

’’Legal effect of advisory recommendations• The Pres
ident expects that loyalty policies, procedures, and stan
dards will be uniformly applied in the adjudication of 
loyalty cases by the several agencies, and the ;respon- " 
sibility for coordinating the program and assuring uniform
ity has been placed in the Loyalty Review Board. The 
recommendations of the Civil Service Commission in cases of 
employees covered by section 14 of the Veterans Preference 
Act of 1944 are mandatory, and the loyalty of persons not 
covered by section 14 should be Judged by the same stan-



dards. Therefore, if uniformity is to be attained it is 
necessary that the head of the agency follow the recommen
dation of the Loyalty Review Board in all cases." 13 Fed* 
Reg. 9372, §220.4(d).

The Board had thus purported to deprive the head of the agency

of all discretion to determine whether or not to accept the 
% ' < ... '

Board’s "recommendation.'’ See Kutcher v« Gray, 199 F .2d 783;

United States v• Gray, 207 F.2d 237•

3. The Government’s answer to petitioner’s complaint alleged that 

the term of his appointment would have expired on December 31, 

1953. This is not contradicted by petitioner. His prayer for 

reinstatement therefore cannot be granted. However, he is clear- 

ly affected by the three year disbarment which has been entered 

against him. This not only prevents him from seeking federal 

employment, but also precludes the Government from turning to 

him for service which it admits "throughout the period of such 

employment was of value to the United States." Moreover, 

under the present Executive Order No. 10450, any person

"whose employment is suspended ... pursuant to the 
said Executive Order No. 9835 • • • shall not be rein
stated or restored to duty or reemployed by the same 
department or agency and shall not be reemployed in any 
other department or agency, unless the head of the 
department or agency concerned finds that such rein
statement, restoration or reemployment is clearly consis
tent with the interests of the national security, which 
finding shall be made a part of the records of such de
partment or agency." §7, 18 Fed. Reg. 2491

Such a finding by the head of an agency is not required in 

the case of other applicants for federal employmeant •



Consequently petitioner is entitled to a declaration that his 

removal on loyalty grounds was improper,- and to have expunged 

from the Government’s records the finding of the Loyalty Review 

Board and such other findings, rulings or declarations as turn 

upon these actions and continue to affect petitioner, F i sw i c k 

v. United States, 329 U.S. 211.

Petitioner failed to raise exp lie i tly the ques ti on of -the pro

priety of the Loyalty Review-Board’s consideration of his case 

in his complaint or in any of the courts before which the cas(J 

has been brought. However, the complaint does allege that 

’’the Board exercised power, beyond its power ’to make advisory 

recommendations ... to the head of the agency’” and requested ■ • • • ■ . ■ ’ .•
a declaration "that defendant Hobby had no authority to remove 

Plaintiff upon the. recommendation of the Chairman of the Loyalty 

Review Board based on the findings and decision of the pane 1 of 

that Board." We think that- this adequately raised the point in

sofar as the proceedings before the lower courts are conderned.

■owever there is^no evidence that the point was raised before 

the Loyalty Review Board. Nevertheless, on such a fundamental 

issue going to the very jurisdiction of the Board to exercise 

its quasi-Judicia 1 function, an issue which did not depend on 

any specialized agency competency to assess a complex factual 

situation, cf. Meyers v• Bethlehem Shipbuilding Corp., 303 U.S. 

41, and one onwhich the agency had specifically passed by reg

ulation, a failure to. insist upon the point before the agency 

does not preclude this Court from considering it. See Hotme 1
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v. iie Ivering, 312 U.S. 552. This is not. a case in which there- 

exists an authoritative bar to such consideration. Cf . Federal 

Power Commissi oh v . Colorado Interstate Gas Co •, 340 U.S. • >

• It is worthy of note th t the Board’s general descriptive .state

ment of its ’’authority and responsibi1ity" 13 Fed. Reg. 254, § 

21C.6, corresponded almost exactly with the terminology of the 

Executive Order in every respect save on the point of review 

of individual cases. The Board asserted power in that area

”To review cases involving loyalty and to act on 
on appeals and to make such advisory recommendations with 
respect thereto to departments and agencies as the Board 
shall duly approve .” Ibid .

• The Board’s regulations apparently did not contemplate the 

reference of cases by the agency itself, as authorized, by the- . 

Executive Order. The provisions of ’’Regulation 14" Presumably
■ • ■ A . • .... ‘ ‘ • •• . . • • • • ’• - • .a . ■ ~ ‘ : •

were regarded as making this unnecessary.

. Civil Service Commission Memorandum No. 21, October 4, 1940. 

The substance of this revision was later published in the Federal 

Register. 13 Fed. Reg. 9366, §210.14.

A subsequent memorandum, No. 22, October 10, 1946, further 

reflected these functions in describing the powers of the Chair

man and Executive Committee of the Board:

"The Chairman shal1'constitute such panels of the 
Board as may be necessary to conduct hearings, and to make 
post-audits and reviews pursuant to Rule 14, and is auth
orized to appoint from time to time an Executive Committee.
• •

’’The Executive Committee may select cases for post
audit er review. . .

These chances were likewise subsequent.lv published in the Federal

subsequent.lv


Register, 13 Fed. Reg. 9365, §210,4(a), (c)*

The complaint states that the letter from the Chairman of the

Loyalty Review Board declared an intention to ’’conduct a post

audit.” It is evident, however, that the Board in fact was 

exercising its asserted power to hold a hearing:and reverse the 

agency board in ’’exceptional cases.”

Compare the provisions of the Army and Air Force Vitalization 

and Retirement Equalization Act of 1948, 62 Stat, 1081, 10 U.S.C 

§§580-85, which establish two echelons of hearing boards com

posed of fellow officers to pass on proposals that an officer 

be removed from the officer corps. A determination favorable to 

the officer before either of these boards may not be reviewed.


