


COMMUNIST FRONTERS IMPERIAL AMERICAN SECURITY
Compiled by Major Lee Hagood

(Assistant to Head of U. S. Military Mission to Russia When Lenin Took Over)

In 1947, the House Committee on Un-American Activities published 176 pages of documented testimony by 
Walter S. Steele who said, in part, viz: That the "Communist Party has approximately 100,000 members, ’’ 
and that "approximately 5,000,000 people" .... "are affiliated or identified with the Communist Party" 
.... or its fronts;" and "that far more dangerous than the Communist Party itself are its tools — the fronts 
or, as Earl Browder once called them, the 'transmission belts' of the Communist Movement in the United 
States."

And, in 1951, the House Committee on Un-American Activities, published a list of about 1, 200 "outright 
Communist or Communist-front enterprises." All of them were carefully documented. And, in regard to the 
Communist Front which led the smear campaign against China, it said, in part, viz: "The Communist Party 
line shifted after V-J Day and Communist fronts started pressure on the administrationjn reference to its 
foreign policy in China in order to clear the way for Soiriet expansion. A new front in this field is the 
Committee for a Demoncratic Far Eastern Policy."

. Upon request, the writer will supply two photo-plate reproductions of secret Communist Party directives: 
one an all-out "Campaign of Struggle Against the United States Imperialistic Intervention in China", and, the 
other ordering all party members to work for a "Program for Action on China Policy", over the name of the 
"Committee For A Democratic Far Eastern Policy" as voted upon by an "Action Conference on China Policy" 
of 80 organizations; that, among other actions, had passed a 700 word set of Resolutions which the "COM
MITTEE FOR A DEMOCRATIC FAR EASTERN POLICY" sent over its name to each member of the 81st ~ 
Congress.

Alfred Kohlberg, an "old China hand" friend secured the above subversive evidence, and, through his 
generosity, the writer obtained thousands of the photo-plate reproductions. Also, with each set, Mr. Kohl
berg gave him a copy of his open letter, dated June 12, 1948, from which the following revealing quotation is 
taken, viz:

"To my acquaintances among the Directors, Sponsors and Consultants of the 
COMMITTEE FOR A DEMOCRATIC FAR EASTERN POLICY:
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Norman Applezweig, Hugh Bryson, Abraham Chapman, Eugene Connolly, Rev. John Darr, Morris 
Daivs, Hugh Delacy, Muriel Draper, Jas. Durkin, Frederick V. Field, Stephen H. Fritchman, Freda 
Kirchwey, Arthur Upham Pope, Mr. & Mrs. Edgar Snow, Leland Stow, Rose Terlin, J. Raymond 
Walsh, Richard Watts, Jr., T. A. Bisson, Hugh Deane, Israel Epstein, Philip Jaffe, Kate L. Mitchell, 
Gunther Stein, Maxwell S. Stewart, Iona Ralph Sues, Stanley M. Isaacs, Carey McWilliams, Rev. Wm. 
Howard Melish, Jacob S. Potofsky, Wm. Jay Schiefflin, Donald Straus, Dr. Gene Weltfish, Virginia 
Wright, Maud Russell, Talitha Gerlach, Rev. J. Spencer Kennard, Dr. Catherine Lealtad, Rev. Jack 
McMichael, Martin Popper, Lee Pressman, Rose Russell, Rev. Wm. B. Spofford, Anna Louise 
Strong, Ira Gollobin, Mary Van Kleeck, Senator Kenneth Sherbel and Paul Robeson; and

To my acquaintances among the Directors of the JAPANESE-AMERICAN COMMITTEE FOR DEMOCRACY:

Pearl Buck, Prof. Albert Einstein, Bishop F. J. McConnell, Carey McWillians, Congressman A.
Clayton Powell and Katherine Terrill.

GREETINGS:

Noticing in the DAILY WORKER that your two organizations were going to march in the Communist May Day 
Parade in New York, I went early to West 39th Street, where you were to form. Although the JACD had a nice 
big 20-foot banner carried by three men, your organizations' showing was so poor that at the last minute Com
munist headquarters had to supply some foot-sore stooges, who had previously marched the whole route. ”

Imperilment of American Security is equally dangerous whether the act is done wittingly or unwittingly. 
"Treason against the United States shall consist only in levying war7 against Them, or In adhering totheir 
enemies giving Aid and Comfort." (See Article in Section 3 of the United States Constitution)

Bolton Landing, N. Y., Aug. 16, 1955

Reproduced from the Collections of the Manuscript Division, Library of Congress
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Dear Mr Sobeloff: September 29, 1955

When I first saw Lenin, in 1917, he was haranguing a crowd on a public square in Russia’s 
capitol, and, a few weeks later, I saw him establish the USSR. One of Lenin’s first aots 
was to establish a section of the Communist Party in America and in every country in the 
world. Even then Lenin had perfected most of the strategies for a one-world government.

The USSR’s main objective in America is to control U. B. Public opinion and to use it to 
destroy the U. S. form of government. The chief strategy for this is to form Communist
front enterprises and dress them up with well-known names and to use their dupes and 
fellow-travelers to do the work, to raise the money and to spread the Communist propaganda.

After V-J Day, they operated a thousand such Communist-fronts, whose membership of eager
beaver members----totalling about 5,000,000----used gullible Americans by the tens of 
millions to attain USSR objectives. And they concentrated, especially, on reversing public 
opinion, as to China, in order to prevent American aid to Chiang Kai-Shek, and, in the 
creating of a public opinion which influenced the recent decision of the U. 8. Supreme 
Court. for both, the ground work had been accomplished by steady plodding during three 
decades.

Senator JamegjQ« Eastland.is now exposing some of the facts which caused the U.S. Supreme 
~Court~to reverse all previous decisions over most pf the last century as to the jurispru
dence relating to the fourteenth Amendment. His opening gun was a speech entitled, "The 
Supreme Courtis. SoleaW^ Segregation Ca^ee," Together with
Senator"JbhflKton, he has also prepared a resolution requesting a Senatorial investigation. 
He has linked these "Authorities" with the worldwide Communist oonspiraoy.

A copy of this speech will .be.sent you upon request. Inclosed I am sending you pertinent 
Information, including how the Garland fund - a Communist-front - financed Walter White 
Secretary of K.A.A.C.P., who admits this was where the money came from.

Be it not forgotten, that more than three decades ago, Lenin said "Communism will be put 
across, net by Communist, but by non-Communist alt societies" and that, in 1947, Judge 
Thomas C. Clark - as U.S. Attorney General - warned all Americans "to be over alert to 
X&IISi Ol th!go Itese3,yes under the Bill 21 Rights find, w&q would undermine
OX XfiXS government."

Very truly yours,

Leo Hagood
Chairman of Committee on Safety

I

Reproduced from the Collections of the Manuscript Division, Library of Congress
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EXTRACTS OF LETTERS TO LEE HAGOOD REGARDING
HIS "DOSSIER ON AMERICAN SECURITY" 

(This compilation is based upon reports made to Mr. Forrestal 
on the U.S.S.R. and on China In 1947)

General J, Lawton Collins, Chief of Staff, U.S, Army, April 17, 1951 
"Thank you very much for your^recent letter and for a copy of your study "A 
Dossier on American Security." I sincerely appreciate your allowing me the 
benefit of your thoughts and your long experience.
It is increasingly necessary that each citizen and the various Departments of our 
Government be informed of the techniques employed by the Communists in their sub
versive efforts in order to control the menace which the organization represents. 
It is gratifying to learn of your interest and efforts in this direction.
I have passed your study along to the Army Staff in order that we may have the 
greatest possible benefit from your thinking."

Fleet Admiral Chester W, Nlmltz, U.S, Navy, Chairman of President’s Commission on 
Internal Security and Individual Rights" March 31, 1951, 
"Your letter of 20 March 1951 with your dossier on the deadly danger of Chinese 
Communists has Just reached me at my home — above address. I will take your 
document with me to Washington when I depart for that place tomorrow — and will 
make your Information available to my fellow members of the President’s Commis
sion on Internal Security and Individual Rights. Many thanks to you for your 
courtesy in making this material available to us."

Mr, Robert Lovett, The Deputy Secretary of Defense, January 11, 1951 
"This will acknowledge receipt of your letter of January 10th and the folder on 
China and Russia. I appreciate your thoughtfulness in sending this information 
to me, and I shall read it with interest."

Admiral Louis Denfeld, Chief of Naval Operations, Washington, D,C,, Jan, 28, 1949, 
*'I have let a number of people read it and hope that it will have some results. 
I consider it a very fine article and am only sorry that now it is almost too 
late to do anything about it."

Dr, T.M, Hsl, Manager, Bank of China, Shanghai, Jan, 8, 1949.
"Many thanks for your letter of December 5th together with copy of your article 
which was excellently written and which I have read with great interest.”
Lieut, General A.C, Wedemeyer. Deputy Chief of Staff for Plans and Combat 
Operations, Washington, Dec, 22, 1948,~ 
"I have perused carefully the data which you so kindly made available. Your pro
posals confirm in many ways the views that I have concerning the situation in 
China, and also your analysis of developments there I believe to be sound."

Mr, John S, Graham, Assistant Secretary of the Treasury, Washington, Dec, 20, 1948, 
"I wish to thank you for your letter of December 13, 1948 and tne additional 
material which you forwarded with it reflecting your interest in the problem of 
monetary stabilization in China and the views which you have developed out of 
long experience in Russia and the Far East."
Dr. H.H, Kung, Director of Bank of China, 40 Wall St., New York, Dec. 14, 1948. 
to whom I sent a copy of the article, wrote: “
"I have received your letter of December 6th and the attached article "Chinese 
Communists and American Security," which I read with great interest. I sincerely 
hope it will be accepted for publication very soon."
Mr, Norman Armour, Assistant Secretary, State Department, whom the writer had 
known in Petrogad, Russia, when he was with the U.S. Embassy and the writer was 
Representative of the General Electric Company (1915 to 1918).
"I apologize for the delay in replying to your letter of March 22, 1948, which 
reached the Department during my absence In South America."
(Then followed an explanation of the reason why the government adopted the course 
it had after giving a very serious review" to the thesis the writer had advanced 
for a silver monetary system for China, which also had been "put forward from 
many quarters.") He closed his letter, viz.:
"The Department nevertheless is grateful for having the opportunity to study your 
proposals and with your permission will retain the material you have supplied for 
the use of the officers who are concerned with this problem.
NOTE: The "Dossier on American Security" was a secret military document prepared 
for the top level of the State, War, Navy and Treasury Departments. Concurrently, 
"Chinese Communists and American Security" was offered for publication to warn the 
American people of imminent dangers. Bui no publisher would accept it. notwith
standing the high appraisal by top ranking American and Chinese officials. 
A similar fate was met by "What are the Pacifists Up To" an important exposure 
back in 1334 of Communist Party infiltration although written by General Johnson 
Hagood, a well-known writer and military expert. Had these and numerous other 
anti-Communist articlesnot been rejected, there would have been no necessity for 
our troops in Korea.



EXTRACTS OF REPLIES TO *LEE  HAGOOD REGARDING HIS ANSWER 
TO MASSACHUSETTS INSTITUTE OF TECHNOLOGY'S LETTER 

TO ITS ALUMNI AS TO THE CASE OF PROF. STRUIK

*N0TE: The writer graduated in the Class of 1908.

(A copy of his answer was sent to a thousand other college presi
dents, each copy supported by documentary evidence.)

Pres. D. M. Nelson, Mississippi College, Feb. 22, 1952
"I share with your views in tne matter. You can’t be very tolerant with a rattle
snake; the safest thing to do is to maul it on the head.”
Pres. Harry L. Kriner, Pennsylvania State Teachers College, Feb. 22, 1952 
"It is too bad that we have not had more men of your calibre at work in fore- 
stalling both the workers of Stalin and our own spineless educators who think 
more of so-called "peace" than perpetuation of a great nation."
Pres. Gordon G. Singleton, Mary Hardin-Baylor College, Feb. 23, 1952
"The type of enclosures you sent me, in my opinion, are the best sort of evidence 
that you could establish against these subversive organizations and fellow 
travelers."
Pres. R. F. Poole, Clemson Agricultural College. Feb. 23, 1952
"It is very unfortunate for education that institutions tolerate personnel who are 
not in step with good sound American principles."
Pres. Richard A. Harvill, University of Arizona, Feb. 28, 1952
"I have examined carefully the material that you sent me, and I assure you that I 
am grateful for the Interest that it represents in continuing our traditional Am
erican values."
Pres. Millicent C. McIntosh, Barnard College, March 6, 1952 
"Thank you for sending me the material about M. I. T."........ "I shall read it with 
the greatest care and keep it on file for reference. I also expect to discuss 
it with some of my colleagues."
Executive Secretary Frances B. Lucas,.National Defense Committee. NSDAR, April 
22, 1952-------------- -------------------------- --------- ----
"Thank you indeed for your letter and the enclosures."........ "It is patriots like 
you who initiated with battle and have been the pioneers that deserve the com
mendations and praise of us the amateurs who are trying to carry on a campaign to 
educate Americans to imminent dangers."
Director John Edgar Hoover, Federal Bureau of Investigation, Feb, 11. 1952 
"Your letter dated February 4, 1952, with enclosures, has been received, it was 
thoughtful of you to make available this material."
Editor Ogden R. Reid, N.Y.,Herald Tribune, Feb. 19, 1952
"I appreciate your sending me a copy of your letter"........"It is important for edu
cational institutions to understand the type of activity that a man like Prof. 
Struik can engage in. I believe his forthcoming trial of Middlesex County Court 
will make these activities plain enough for even the dullest mind to see."
N.Y, State Senator Thomas C. Desmond, Chairman, Committee on Affairs of Cities.
Feb, 12,1952
"Thank you for your letter of Feb. 11, giving me your advice and Judgment, which I 
am glad to have, with regard to Prof. Strulk and the F.B.I.” (Senator Desmond is a 
member of M. I. T. Corporation’s Board)
Mrs. Alger B. Chapman, whose husband headed the New York Campaigns of Dewey for 
Governor and of Eisenhower for president, August,10. 1952 
"Al and I present you with this copy of Governor Dewey’s book in appreciation of 
the fine work on China which your Committee on Safety, S. A. R., New York Chapter, 
has accomplished in recent years.”

Reproduced from the Collections of the Manuscript Division, Library of Congress



STATEMENTS FROM AN ADDRESS BY *KARL H. W. BAARSLAG 

THE AMERICAN LEGION'S NATIONAL AMERICANIZATION RESEARCH DIRECTOR

(Extracted by Major Lee Hagood, Assistant to head
of the U. S. Military Mission to Russia when Lenin took over.)

"At the outset I must emphasize that I am speaking here today simply as a specialist on 
Communism and not as a national American Legion official"........ "to give you a frank esti
mate of the situation (as we used to call it in the Navy)."
"Incredible as it may be, thereare still literally millions of people who believe that 
the exposure and conviction of ALGER HISS was nothing more than a politically Inspired 
'frame-up’ with which to smear the New Deal and the last President Roosevelt because 
Hiss had been an Important figure in the Roosevelt administration"........ "Obviously Soviet 
agents and secret Communists infiltrating the government would have to pose as ’liberals* 
or fervent New Dealers in order to get on with their Stalinist business. But, had the 
Republicans been in control, I can assure you that the Stalinists would have had no com
punction whatever about posing as 'liberals' or 'progressive* Republicans. In Catholic 
countries they pose as devout sons of the Church in order to overthrow and destroy that . 
faith."
"The F.B.I. lists New York, California, and Illinois as having the most Communists of 
any of the forty-eight states. And curiously enough these three states are among the 
top five in per capita income and per capita expenditures on education, which most 
effectively gives the lie to the preposterous canard that Communism thrives only in areas 
of low income and poor education"........ "New York State with the heaviest concentration of 
Communists in the United States and the sprouting center of most of the Communist Party’s 
front organizations, has failed to set up even a Legislative Committee to investigate and 
expose Communism within its state borders!"
"So if I accomplish nothing more here today than this, please do not help Stalin's Fifth 
Column in this country by saying or doirig anything to make Communism a political foot
ball. Communism is enough of a terrible problem without giving it political sanctuary" 
........"Most of our political and cultural leaders, at least to judge by their speeches and 
actions, only vaguely and imperfectly understand the real nature of the enemy. That in 
simplest essence is precisely the reason we are in our present fix of muddle, bungle, 
fiasco, and debacle."
"We of America and Western Europe are the legatees of a thousand of more years of bitter 
and unending struggle against tyranny and the concentration of political power in the 
hands of the few"........ "As a natural result, we of the West do not fully understand total 
and absolute power or why any rational human beings would voluntarily sacrifice freedom 
to achieve some political or economic goal"........ "As part of our Western heritage, we un
consciously tend to compromise and resolve all differences amicably and peacably."
"To Communists and other revolutionaries, all this is utter nonsense and merely reflects 
Bourgeois stupidity"........ "Instead of attempting to win friends and influence people, you 
seize or surreptitiously acquire absolute power. Once you hold absolute power in your 
grasp you can bend or break people to your will like domestic animals and you achieve 
your objectives as laid down in the Marxian blueprints and guides."
"Communists know exactly what they want, how to get It, and are determined to take ab
solute power no matter what the cost. It must be obvious and beyond debate that such 
ruthless dynamism cannot be answered by or effectively stemmed by passive methods of de
fense, or fatuously sticking our heads in the sand and hoping it will dry up and blow 
away"....."There are close to a thousand well-financed, major foundations or philanthro
pies in the United States. They have money available, some of them in super-abundance 
for every conceivable project of human betterment and welfare, except one. Not one of 
these foundations tackles the problem of modern twentieth century subversion and how to 
arrest and curb it. Think that over! There is money for everything under the sun ex
cept the combatting and eradication of one force. Communism, which is bent upon the 
total destruction of the very economic system which makes all the foundations possible!"
"This brings me to the next Ripley, 'Believe it or Not*. There are less than a dozen 
schools or colleges in the whole of the United States which can boast of a well-organ
ized and competently taught course or program in this subject, - the greatest single 
challenge and menace to our society! Pick up any large college or university catalog 
and see for yourself how poorly the next generation is being schooled in the one subject 
which threatens to destroy our culture and civilization. Do you wonder that the air is 
filled with sound and fury signifying nothing? It is practically Impossible to pick up 
a newspaper without reading some editorial by a man who undoubtedly imagines himself a 
staunch anti-Communist but whose own words betray his abysmal ignorance of the subject."
"Communism throughout the world and particularly in this country has succeeded not be
cause of its own dynamics, highly skilled techniques, rigidly centralized control, total 
rejection of all morallaw, religion, ethics and other inhibiting and restraining fac
tors and other advantages but because of our own apathy. Ignorance, stupidity, and 
cowardice!"
"So until our national leadership begins to understand this world menacesin all of its 
various forms and disguises, it is unlikely that any intelligent planning against it 
will be undertaken. Until we understand the nature of the enemy, what makes him as he 
is, how he operates, and where his weak points and Achilles heel are to be found, we 
will continue to flounder, bungle and stumble from one defeat and fiasco to another."

An address before a Patriotic Rally in Mr. Baarslag*s honor at Columbus, Ohio, 
September 2, 1952, and published by The Ohio Coalition of Patriotic Societies, Inc.
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This case wu decided on May 17. 41M.

The opinion filed at that time declared th* constitutional rights of petitioners.
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volved in effectuating those rights in the appellee states and in other states
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similarly affected and because of the national scope of the problems, we invited

the United States Goreynmeat and:all interested states to present their views 

concerning the relief to be accorded petitioners.

The Government and the States of *

filed briefs and orally presented their views this Term at the time set for 

argument on the question of relief.
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These briefs and argumenta^were eatremoly helpful to the Court and demon

strated that in some of the appellee states and in some of the states appearing 

amici curiae 8 as well as other states not represented, substantial steps have 

been taken for the solution of the problem.
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This is true of the District of Columbia and the States of Delaware and
/ h •• bi' th* ■ ■ ■ ■

Kansaso No problem is involved in fashioning a decree in those cases, 
the : ■

Appellees Virginia and South Carolina have chosen to await the final decree 

in their respective cases.
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August 16 • 1955

Mr, J, Kenneth kittle, > . . i ><-
Deputy Commissioner of Education,
Department of Health, Education, and

Welfare,
. u . • . i ; ./

Office of Education, 
Washington 25.

My dear Mr. kittle: <

Through some oversight, Mr. Gunther neglected to re
turn to you the survey study which you sent him under date of 
August 30, 1954.

a ‘ > a., v ‘. «

X am returning the study herewith, and hope that the 
undue delay has not caused you a great deal of inconvenience.

; •*■ ■
Sincerely yours.

Executive Secretary 
to the Chief Justice.



DEPARTMENT OF
HEALTH UCAT1ON, AND WELFARE

OFFICE OF EDUCATION
WASHINGTON 2S. D. C.

August 30, 1954

Mr. Gerald Gunther
Chambers of The Chief Justice
Supreme Court of the United States

Dear Mr. Gunther:

Here is the survey study which describes the 

situation by which public funds are used to support a 

private secondary school in New London, Connecticut. 

Please return to Commissioner Brownell when you have 

excerpted the information you need.

Sincerely yours, 

of Education

Enclosure



O. Max Gardner (taaa 1047/ 

Fred W. Morrison 
Ralph W. Gardner 
Seymour Sheriff 
I HOMAS J. BEbDOW 

Ward E. Lattin 
Meade G. Patrick 

Charles D. Mahaffie

TELEPHON E

Gardner, Morrison & Rogers
Washington 5, D. G.

STERLING 3 -6000

SUITE 1126 WOODWARD BUILDING

June 2, 1955

Mr. Justice Earl Warren
Sheraton Park Hotel 
Washington, D. C.

My dear Mr. Chief Justice:

As a North Carolinian 1 wish to express to you and to the 
Court my sincere and deep appreciation for the opinion in the 
so-called “segregation cases" • Your opinion is a work of art 
and shows a wonderful understanding of the practical problems 
involved. I believe that the “New South" will surprise our 
nation by rapidly executing your tolerant words of wisdom.

I note that you will attend the judicial conference of the 
Fourth Circuit at Grove Park Inn in Asheville on June 23-25. 
My late Uncle, Judge Edwin Yates Webb, is scheduled to be 
memorialized at the meeting. He had a great respect and 
warmth for you as an individual and as Chief Justice.

Carrie and I leave tonight to attend the wedding of her 
brother, Allison. Virginia and Edwin Jr. were dating here in 
Washington when Allison and his bride-to-be were visiting us. 
Please advise your grand daughter, Virginia, that Justice of 
the Romance Court, Ralph Gardner, pronounces that she should 
promptly conform to the constitutional edict of marriage—and 
that doesn’t mean fifty years from now!

Sincerely yours,

Ralph W. Gardner
RWGiEH



SUPREME COURT OF THE UNITED STATES

Nos. 1, 2, 3, 4 and 5.—October Term, 1954.

Oliver Brown, et al., Appellants,'
1 v.
Board of Education of Topeka, ' 

Shawnee County, Kansas, 
et al.

On Appeal From the 
United States Dis
trict Court for the 
District of Kansas.

Harry Briggs. Jr., et 
Appellants, 

2 v.
R. W. Elliott, et al.

al., ' On Appeal From the 
United States Dis- 

■ trict Court for the 
Eastern District of 
South Carolina.

Dorothy E. Davis, et al., ' 
Appellants, 

3 v.
County School Board of Prince 

Edward County, Virginia, et 
al.

Spottswood Thomas Bolling, 
al., Petitioners, 

4 v.
C. Melvin Sharpe, et al.

Francis B. Gebhart, et al., Peti-' 
tioners,

r5 v.
Ethel Louise Belton, et al.

On Appeal From the 
United States Dis
trict Court for the 
Eastern District of 
Virginia.

On Writ of Certiorari 
to the United States 
Court of Appeals for 
the District of Co
lumbia Circuit.

On Writ of Certiorari 
to the Supreme Court 
of Delaware.

[May 31, 1955.]

Mr. Chief Justice Warren delivered the opinion of 
the Court.

These cases were decitied on May 17, 1954. The opin
ions of that date,1 declaring the fundamental principle 

1 347 U.S. 483; 347 U.S. 497.



2 BROWN v. BOARD OF EDUCATION.

that racial discrimination in public education is uncon
stitutional, are incorporated herein by reference. All 
provisions of federal, state, or local law requiring or per
mitting such discrimination must yield to this principle. 
There remains for consideration the manner in which 
relief is to be accorded.

Because these cases arose under different local condi
tions and their disposition will involve a variety of local 
problems, we requested further argument on the question 
of relief.2 In view of the nationwide importance of the 
decision, we invited the Attorney General of the United 
States and the Attorneys General of all states requiring 
or permitting racial discrimination in public education to 
present their views on that question. The parties, the 
United States, and the States of Florida, North Carolina, 
Arkansas, Oklahoma, Maryland, and Texas filed briefs 
and participated in the oral argument.

2 Further argument was requested on the following questions, 347 
U. S. 483, 495-496, n. 13, previously propounded by the Court:

“4. Assuming it is decided that segregation in public schools vio
lates the Fourteenth Amendment

“(a) would a decree necessarily follow providing that, within the 
limits set by normal geographic school districting, Negro children 
should forthwith be admitted to schools of their choice, or

“(6) may this Court, in the exercise of its equity powers, permit 
an effective gradual adjustment to be brought about from existing 
segregated systems to a system not based on color distinctions?

“5. On the assumption on which questions 4 (a) and (6) are based, 
and assuming further that this Court will exercise its equity powers to 
the end described in question 4 (6),

“(a) should this Court formulate detailed decrees in these cases;
“(6) if so, what specific issues should the decrees reach;
“(c) should this Court appoint a special master to hear evidence 

witli a view to recommending specific terms for such decrees;
“(</) should this Court, remand to the courts of first instance with 

directions to frame decrees in these cases, and if so, what general 
directions should the decrees of this Court include and what pro
cedures should the courts of first instance follow in arriving at the 
specific terms of more detailed decrees?”



BROWN v. BOARD OF EDUCATION. 3

These presentations were informative and helpful to 
the Court in its consideration of the complexities arising 
from the transition to a system of public education freed 
of racial discrimination. The presentations also demon
strated that substantial steps to eliminate racial discrim
ination in public schools have already been taken, not 
only in some of the communities in which these cases 
arose, but in some of the states appearing as amici curiae, 
and in other states as well. Substantial progress has been 
made in the District of Columbia and in the communities 
in Kansas and Delaware involved in this litigation. The 
defendants in the cases coming to us from South Carolina 
and Virginia are awaiting the decision of this Court 
concerning relief.

Full implementation of these constitutional principles 
may require solution of varied local school problems. 
School authorities have the primary responsibility for 
elucidating, assessing, and solving these problems; courts 
will have to consider whether the action of school authori
ties constitutes good faith implementation of the govern
ing constitutional principles. Because of their proximity 
to local conditions and the possible need for further hear
ings, the courts which originally heard these cases can 
best perform this judicial appraisal. Accordingly, we 
believe it appropriate to remand the cases to those courts.3

3 The cases coming to us from Kansas, South Carolina, ami Virginia 
were originally heard by three-judge District Courts convened under 
28 U. S. C. §§ 2281 and 2284. These cases will accordingly be re
manded to those three-judge courts. See Briggs v. Elliott, 342 U. S. 
350.

4 See Alexander v. Hillman, 296 U. S. 222,239.
5 See Hecht Co. v. Bowles, 321 U. S. 321, 329-330.

In fashioning and effectuating the decrees, the courts 
will be guided by equitable principles. Traditionally, 
equity has been characterized by a practical flexibility in 
shaping its remedies4 and by a facility for adjusting and 
reconciling public and private needs.5 These cases call



1, 2, 3, 4 & 5

4 BROWN v. BOARD OF EDUCATION.

for the exercise of these traditional attributes of equity 
power. At stake is the personal interest of the plaintiffs 
in admission to public schools as soon as practicable on a 
nondiscriminatory basis. To effectuate this interest may 
call for elimination of a variety of obstacles in making the 
transition to school systems operated in accordance with 
the constitutional principles set forth in our May 17, 
1954, decision. Courts of equity may properly take into 
account the public interest in the elimination of such 
obstacles in a systematic and effective manner. But it 
should go without saying that the vitality of these con
stitutional principles cannot be allowed to yield simply 
because of disagreement with them.

While giving weight to these public and private con
siderations, the courts will require that the defendants 
make a prompt and reasonable start toward full compli
ance with our May 17, 1954, ruling. Once such a start 
has been made, the courts may find that additional time 
is necessary to carry out the ruling in an effective manner. 
The burden rests upon the defendants to establish that 
such time is necessary in the public interest and is con
sistent with good faith compliance at the earliest prac
ticable date. To that end, the courts may consider prob
lems related to administration, arising from the physical 
condition of the school plant, the school transportation 
system, personnel, revision of school districts and attend
ance areas into compact units to achieve a system of de
termining admission to the public schools on a nonracial 
basis, and revision of local laws and regulations which 
may be necessary in solving the foregoing problems. 
They will also consider the adequacy of any plans the 
defendants may propose to meet these problems and to 
effectuate a transition to a racially nondiscriminatory 
school system. During this period of transition, the 
courts will retain jurisdiction of these cases.



1, 2, 3, 4 & 5

BROWN v. BOARD OF EDUCATION. 5

The judgments below, except that in the Delaware case, 
are accordingly reversed and remanded to the District 
Courts to take such proceedings and enter such orders 
and decrees consistent with this opinion as are necessary 
and proper to admit to public schools on a racially non- 
discriminatory basis with all deliberate speed the parties 
to these cases. The judgment in the Delaware case— 
ordering the immediate admission of the plaintiffs to 
schools previously attended only by white children—is 
affirmed on the basis of the principles stated in our May 
17,1954, opinion, but the case is remanded to the Supreme 
Court of Delaware for such further proceedings as that 
court may deem necessary in light of this opinion.

0 It is so ordered.
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SUPREME COURT OF THE UNITED STATES

Nos. 1, 2, 3, 4 and 5 - October Term, 1954

Oliver Brown, et al. , )
Appellants, )

1. v. )
Board of Education of Topeka, )
Shawnee County, Kansas, et al. )

Harry Briggs, Jr. , et al. , )
Appellants, )

2. v. )
R. W. Elliott, et al. )

Dorothy E. Davis, et al. , )
Appellants, )

3. ‘ v. )
County School Board of Prince )

Edward County, Virginia, et al. )

Spottswood Thomas Bolling, et al. , )
Petitioners, )

4. v. )
C. Melvin Sharpe, et al. )

Francis B. Gebhart, et al. , )
Petitioners, )

5. v. )
Ethel Louise Belton, et al. )

On Appeal from the United States 
District Court for the District 
of Kansas.

On Appeal from the United States 
District Court for the Eastern 
District of South Carolina.

On Appeal from the United States 
District Court for the Eastern 
District of Virginia.

On Writ of Certiorari to the United 
States Court of Appeals for the 
District of Columbia Circuit.

On Writ of Certiorari to the 
Supreme Court of Delaware.

Mr. Chief Justice Warren delivered the opinion of the Court.
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4 WSee Bolling v. Sharpe, infra, concerning the Due Process Clause 

, pf the Fifth Amendment.
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the Fifteenth Amendment ? :
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jSSfra set by normal geographic school districting, Negro children 
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These cases will accordingly be remanded 

See Briggs v. Elliott, 342 U.S. 350.
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compliance with our May IT, WM, ruling. Once such a start has boon made, the 

courts may find that additional time io necessary to carry out the ruling to aa cf- 

feetive manner. The burden roots upon the dofcadante to establish that such time 

to accessary to the public Interest and la consistent with good faith compliance at 

tbs earliest practicable date. To that end, too courts may consider problems related 

to administration, arising from the physical condition q( the school plant, ths school 
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period of traaslttea. the courts will retain Jurisdiction of Umm saoes.

Th® Judgments below. esaept that ta the Delaware case. aceordtagly are 

reversed aad remanded to Um Dlatrtet Courts to tabs such procoedlnge aad enter 

MU orders aad decroao sonsistont with Uda opinion aa are necessary sad proper 

la admit to pubUe aebaoto aa a racially non»dloerladnatory basis with aU delib* 

•rate speed tbs plaintiffs aad these similarly situated la their respective school 

districts who may vitlda each tUae as amy be Aasd by the District Coarts become 

parties to these cases. The jadgmeat la Um Delaware ease - ordering the immediate 

admission of Um plaintiffs to schools peerlessly attended only by white children • 

Is affirmed aa the basis of the principles stated in oar May IT. WM, opinion, but 

the case Is remanded to the Sapreme Court of Delaware for such further proceed* 

lags as that Court may deem aseossary la light of this opinion.

IT IS 90 ORDERED.
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The caeca coaniag to us from Kaaoas* 8 noth Cardiac* aad Virgiaia 

were origiaaily board by tbree<»judgo District Courts coaveaod under 

24V.S*C« ||UH and *144. Those cases will ascosdiagly be remanded 

to those throe •judge courts, doe Driggs r. Elliott* >42 U.S. SM.

AlcMander r. Hillman* 294 U.S. 222* 229.

See Hecht Co. r. Bowles* 221 U.S. 221* 229-220.
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May 25, 1955

_!/
These cases were decided on May 17, 1954. The opinions of that date

declared the fundamental principle that racial discrimination in public education is

■ unconstitutional/ All provisions of federal, state or local law requiring or permitting 

such discrimination must yield in these cases—to this principle. There remains for 

consideration the manner in which relief is to be accorded.

Because these cases-a^ftse under different local conditions and their dis

position will involve a variety of local problems, we requested further argument on 

2j
the question of relief. In view of the nationwide importance of the decision, we 

invited the Attorney General of the United States and the Attorneys General of all 

states requiring or permitting racial discrimination in public education to present 

their views on that question. The parties, the United States, and the States of 

Florida, North Carolina, Arkansas, Oklahoma, Maryland, and Texas filed briefs 

and participated in the oral argument.

These presentations were both informative and helpful to the Court in its

consideration of the complexities arising from the transition to a system of public

education freed of racial discrimination. The presentations also demonstrated that

substantial steps to eliminate racial discrimination in public schools have already

been taken in some of the communities in which these cases arose, in some of the

states appearing as amici curiae, and in other states as well. SucJ* progress has

been made in the District of Columbia and in the communities in Kansas and
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Delaware involved in this litigation. The defendants in the cases coming to us

fiom South Carolina and Virginia are awaiting the decision of this Court concerning

relief.

Full implementation of these newly defined constitutional principles may

require solution of varied local school problems. School authorities have the primar 

responsibility for elucidating, assessing, and solving these problems; courts will 

have to consider whether the action of school authorities constitutes good faith 
w

implementation of the governing constitutional principles. /The courts which ,
I

originally heard these cases can, because of their proximity to local conditions

and the possible need for further hearings/,best perform this judicial appraisal.

2_A/
Accordingly, we believe it appropriate to remand the cases to courts.

In fashioning and effectuating the decrees, these courts will be guided by gen

eral equitable principles, tftquity has^ traditionally.been characterized by a practical

3_/ 
flexibility in the shaping qf its remedies and by a facility for adjusting and reconcil

4 / e
ing public and private needs. These cases call for the exercise of th$ traditional 

attributes of equity power. At stake is the personal interest of the plaintiffs in ad

mission to public schools as soon as practicable on a non-discriminatory basis.

To effectuate this interest may, however, call for elimination of a variety of
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obstacles involved in making the transition to school systems operated in accord

ance with the constitutional principles set forth in our May 17, 1954, decision.

Courts of equity may properly take into account the public interest in the elimination 

of such obstacles in a systematic and effective manner. But it should go without 

saying that the vitality of these constitutional principles cannot be suffered to yield

simply because of any reluctance to their effectuation.

While giving weight to these public and private considerations, the courts

will require that the defendants make a prompt and reasonable start toward full 

compliance with our May 17, 1954, ruling. Once such a start has been made, the 

courts may find that additional time is necessary to carry out the ruling in an ef

fective manner. The burden rests upon the defendants to establish that such time 

is necessary in the public interest and is consistent with good faith compliance at 

the earliest practicable date. To that end, the courts may consider problems related 

to administration, arising from the physical condition of the school plant, the school 

transportation system, personnel, revision of school districts and attendance areas 

into compact units to achieve a system of determining admission to the public 

schools on a non-racial basis, and revision of local laws and regulations which may 

be necessary in solving the foregoing problems. They will also consider the adequacy 

of any plans which the defendants may propose to meet these problems and to effectuate 

the transition to a racially non-discriminatory school system. During this period of 

transition, the tower courts will retain jurisdiction of these cases
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The judgments below, except that in the Delaware case, are accordingly 

reversed and remanded to the District Courts to take such proceedings and enter 

such orders and decrees consistent with this opinion as are necessary and proper 

to admit the plaintiffs, and those similarly situated in their respective school 

districts who may within such time as may be fixed by the District Courts become

M ■ parties to these cases,, to the public schools on a racially non-discriminatory basis 

with all deliberate speedy The judgment in the Delaware case - ordering the im

mediate admission of the plaintiffs to schools previously attended only by white

ZZo children - is affirmed on the basis of the principles stated in our May 17, 1954, 

opinion, but the case is remanded to the Supreme Court of Delaware for such 

further proceedings as that Court may deem necessary in light of ^pur opinion of 

this day.

IT IS SO ORDERED.
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FOOTNOTES

347 U.S. 483; 347 U.S. 497. ' is

Further argument was requested on the following questions, 347 U.S. 483,

485-496, previously propounded by the Court:

"4 Assuming it is decided that segregation in public 
schools violates the Fourteenth Amendment

"(a) would a decree necessarily follow providing that, 
within the limits set by normal geographic school 
districting, Negro children should forthwith be admitted 
to schools of their choice, or

"b" may this Court, in the exercise of its eqiity powers, 
permit an effective gradual adjustment to be brought about 
from existing segregated systems to a system not based on 
color distinctions?

"5. On the assumption on which questions 4 (a) and (b) are 
based, and assuming further that this Court will exercise 
its equity powers to the end described in question 4 (b),

"(a) should this Court formulate detailed decrees in these 
cases;

"(b) if so, what specific issues should the decrees reach;
"(c) should this Court appoint a special master to hear 

evidence with a view to recommending specific terms for 
such decrees;

"(d) should this Court remand to the courts of first instance 
with directions to frame decrees in these cases, and if so 
what general directions should the decrees of this Court 
include and what procedures should the courts of first 
instance follow in arriving at the specific terms of more 
detailed decrees?"

The cases coming to us from Kansas, South Carolina, and Virginia

were originally heard by three-judge District Courts convened under

28 U.S.C. §§ 2281 and 2284. These cases will accordingly be remanded

to those three-judge courts. See Briggs v. Elliott, 342 U.S. 350.

See Alexander v. Hillman, 296 U.S. 222, 239.

See Hecht Co. v. Bowles, 321 U.S. 321, 329-330.



SS3J3UO3 JO AaBjqn ‘uoisuiq jdujsnuB^ >q> JO suopaaipo ’41 uiojj pa3npojdaM 
■ \ Hl W»*to»Wtotollto

5/26/55
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stantial progress has been made in the District of Columbia and in the communities 

io Mannas and Delaware involved ia this litigation. The defendants ia the cases 

coming to as from South Corollas and Virginia are awaiting the decision of this 

Court concerning relief.

Fnil implementation of these newly defined constitutional principles may 

require solution of varied local school problems. School authorities have the 

primary responsibility for elucidating, assessing. and solving these problems; 

courts will have to consider whether the action of school authorities constitutes 

good faith implementation of the governing constitutional principles. Because of 

their proximity to local conditions and the possible need for farther hearings, the 

courts which originally heard these cases can best perform this judicial appraisal.

2/
Accordingly, we believe it appropriate to remand the cases to those courts.

In fashioning and effectuating the decrees, the courts will be guided by 

general equitable principles. Traditionally, equity has been characterised by a 

±z 
practical flexibility in shaping its remedies and by a facility tor adjusting and 

1/ 
reconciling public and private needs.-"* These cases call for the exercise of 

these traditional attributes of equity power. At stake is the personal interest of 

the plaintiffs in admission to public schools as soon as practicable on a non« 

discriminatory basis. To effectuate this interest may call for elimination of a



Variety of obstacles in making the transition to school systems operated la accord* 

ance with the constitutional principles set forth la oar May 17, 1954, decision.

Courts of equity properly may take into account the public interest la the elimina

tion of such obstacles la a systematic aad effective manner. But it should go without 

saying that the vitality of these constitutional principles cannot be suffered to yield 

simply because of aay reluctance to their effectuation.

While giving weight to these public aad private considerations, the courts 

will require that the defendants make a prompt and reasonable start toward full 

compliance with our May 17, 1954, ruling. Once such a start has been made, the 

courts may find that additional time is necessary to carry out the ruling in an ef

fective manner. The burden rests upon the defendants to establish that such time 

is necessary in the public interest and is consistent with good faith compliance at 

the earliest practicable date. To that end, the courts may consider problems related 

to administration, arising from the physical condition of the school plant, the school 

transportation system, personnel, revision of school districts and attendance areas J

into compact units to achieve a system of determining admission to the public 

schools on a mm-racial basis, and revision of local laws and regulations which may 

be necessary in solving the foregoing problems. They will also consider the 

adequacy of any plans the defendants may propose to meet these problems and to
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The judgment® below, except that 1* the Delaware case, accordingly are

to admit to public schools oa a racially non-discriminatory basis with all delib

erate speed the plaintiffs and those similarly situated in their respectire school 

districts who may within such time as may be fixed by the District Courts become 

parties to these cases. The judgment in the Delaware case - ordering the immediate 

admission of the plaintiffs to schools previously attended only by white children - 

is affirmed on the basis of the principles stated in our May 17, 1954, opinion, but 

the case is remanded to the Supreme Court of Delaware for such further proceed- 

lags as that Court may deem necessary in light of this opinion.

IT IS SO ORDERED.
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MEMORANDUM

These case* were decided ea May 17, 1954. The opinion* of that date, 

declaring the fundamental principle that racial discrimination in public edyc^Mo** 

1* unconstitutional, are incorporated herein by reference. AU provision* of federal 

state or local law requiring or permitting such discrimination must yield to this 

principle. There remain* for consideration the manner in which relief is to be 

accorded.

Because these cases arose under different local condition* and their dis

position will involve a variety of local problems, we requested further argument on 

11
the question of relief. In view of the nationwide importance of the decision, we 

invited the Attorney General of the United States and the Attorneys General of all 

states requiring or permitting racial discrimination in public education to present 

their views on that question. The parties, the United States, and the States of 

Florida, North Carolina, Arkansas, Oklahoma, Maryland, and Texas filed briefs 

and participated in the oral argument.

These presentation® were informative and helpful to the Court in its 

consideration of the complexities arising from the transition to a system of public 

education freed of racial discrimination. The presentations also demonstrated that 

substantial steps to eliminate racial discrimination in public schools already have 

been taken, not only in some of the communities in which these case* arose, but

in some of the states appearing as amici curiae, and in other states as well. Sub-
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variety of obstacle a in making the transition to school systems operated in accord* 

ance with the constitutional principles set forth in our May 17, 1954, decision.

Courts of equity properly may take into account the public interest in the elimination 

of such obstacles in a systematic and effective manner. But it should go without 

saying that the vitality of these constitutional principles cannot be suffered to yield 

or to be postponed simply because of any reluctance to their effectuation.

While giving weight to these public and private considerations, the courts 

will require that the defendants make a prompt and reasonable start toward full 

compliance with our May 17, 1954, ruling. Once such a start has been made, the 

courts may find that additional time is necessary to carry out the ruling in an ef

fective manner. The burden rests upon the defendants to establish that such time 

is necessary in the public interest and is consistent with good faith compliance at 

the earliest practicable date. To that end, the courts may consider problems related 

to administration, arising from the physical condition of the school plant, the school 

transportation system, personnel, revision of school districts and attendance areas 

into compact units to achieve a system of determining admission to the public 

schools on a non-racial basis, and revision of local laws and regulations which may 

be necessary in solving the foregoing problems. They will also consider the 

adequacy of any plans the defendants may propose to meet these problems and to 

effectuate a transition to a racially non* discriminatory school system. During this
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period st transition, the courts will retain jurisdiction of those cases.

The judgments below, except that la the Delaware case, accordingly are 

reversed and remanded to the District Courts to take such proceedings and enter 

such orders and decrees consistent with this opinion as are necessary and proper 

to admit to public schools on a racially non-discriminatory basis with all delib

erate speed the plaintiffs and those similarly situated in their respective school 
( 

districts who may within such time as may be fixed by the District Courts become 

parties to these cases. The judgment in the Delaware case - ordering the immediate 

admission of the plaintiffs to schools previously attended only by white children - 

is affirmed on the basis of the principles stated in our May 17, 1954, opinion, but 

the case is remanded to the Supreme Court of Delaware for such further proceed

ings as that Court may deem necessary in light of thia opinion.

IT IS SO ORDERED.
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FOOTNOTES

>47 U.S. 4«3| >47 U.S. 497

Further argument wu requested on tte following questions, >47 U.S. 4S> 

4*1*494, previously propounded by tte Court!

M4. Assuming it io decided that segregation in public 
schools violates tte Fourteenth Amendment

"(a) would a decree necessarily follow providing that, 
within tte limits set by normal geographic school 
districting, Negro children should forthwith be admitted 
to schools of their choice, er
“(b) may thio Court, in tte exercise of its equity powers, 
permit an effective gradual adjustment to be brought about 
from existing segregated systems to a system not based on 
color distinctions 7

”5. On tte assumption on which questions 4 (a) and (b) are 
based, and assuming further that this Court will exercise 
ito equity powers to tte end described In question 4 (b), 
“(a) should this Court formulate detailed decrees In those 
cases;
"(b) if so, what specific issues should tte decrees reach; 
"(c) should thio Court appoint a special master to tear 
evidence with a view to recommending specific terms for 
ouch docroeo;
"(d) should this Court remand to tte courts of first instance 
with directions to frame decrees In these cases, and if so 
what general directions should tte decrees of thia Court 
include and what procedures should tte courts of first 
instance follow in arriving at tte specific terms of more 
detailed decrees 7 "

Tte cases coming to us from Kansas, South Carolina, and Virginia 

wore originally hoard by three*judge District Courto convened under 

28 U.S.C. || 2241 and 2214. There cases will accordingly be remanded 

to those three-judge courts. See Briggs v. BHiett, >42 U.S. >80.

Seo Alexander v. Hillman, 294 U.S. 222, 2>9.

Seo Hecht Co. v. Bowles, >21 U.S. >21, 329-330.
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MEMORANDUM

These cases were decided on May 17, If M. The opinions of that dale 

declared the fundamental principle that racial discrimination la public education Is 

unconstitutional. AU provisions of federal, state or local law requiring or permitting 

such discrimination must yield la these cases to this principle. There remains for 

consideration the manner in which relief is to be accorded.

Because these cases arise under different local conditions and their dis

position will Involve a variety of local problems, we reguested further argument on

u
the question of reUef. In view of the nationwide importance of the decision, we

invited the Attorney General of the United States and the Attorneys General of all 

states requiring or permitting racial discrimination in public education to present 

their views on that question. The parties, the United States, and the States of

Florida, North Carolina, Arkansas, Oklahoma, Maryland, and Texas filed briefs 

and participated in the oral argument.

These presentations were both informative and helpful to the Court in its 

consideration of the complexities arising from the transition to a system of public 

education freed of racial discrimination. The presentations also demonstrated that 

substantial steps to eliminate racial discrimination in public schools have already 

been taken in some of the communities in which these cases arose, in some of the 

states appearing as amici curiae, and in other states as well. Such progress has 

been made in the District of Columbia and in the communities in Kansas and
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Delaware involved la this litigation. Th* defendants I* Umi cases coming to us

relief.

Full implementation of these newly defined constitutional principles may 

require solution of varied local school problems. School authorities have the primary 

responsibility tor elucidating* assessing* and solving these problems; courts will 

have to consider whether the action of school authorities constitutes good faith 

implementation of the governing constitutional principles. The courts which

originally beard these cases can* because of their proximity to local conditions 

sad the possible need tor further hearings* best perform this Judicial appraisal.

2A/ 
Accordingly* we believe it appropriate to remand the cases to these courts.

la fashioning and effectuating the decrees* these courts will be guided by gen

eral equitable principles. Equity has traditionally been characterised by a practical

u
flexibility in the shaping of its remedies and by a facility for adjusting and reconcil

tag public and private needs. These cases call for the exercise of the traditional

attributes of equity power. At stake is the personal interest of the plaintiffs in ad

mission to public schools as soon as practicable on a non-discriminatory basis.

To effectuate this interest may, however* call for elimination of a variety of
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ance with the constitutional principles act forth in our May 17, 1954, decision.

of such obstacles in a systeasatic and effective manner. But it should go without 

saying that the vitality of these constitutional principles cannot be suffered to yield 

or to be postponed simply because of any reluctance to their effectuation.

While giving weight to these public and private considerations, the courts

will require that the defendants make a prompt and reasonable start toward full 

compliance with our May 17, 1954, ruling. Once such a start has been made, the 

courts may find that additional time is necessary to carry out the ruling in an ef

fective manner. The burden rests upon the defendants to establish that such time 

is necessary in the public interest and is consistent with good faith compliance at 

the earliest practicable date. To that end, the courts may consider problems related 

to administration, arising from the physical condition of the school plant, the school 

transportation system, personnel, revision of school districts and attendance areas 

into compact units to achieve a system of determining admission to the public 

schools on a non-racial basis, and revision of local laws and regulations which may 

be necessary in solving the foregoing problems. They will also consider the adequacy 

of any plans which the defendants may propose to meet these problems and to effectuate 

transition, the lower courts will retain Jurisdiction of these cases.
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The judgments below. except that la tbs Delaware case, are accordingly 

to admit the plaintiffs. and those similarly situated la their respective school 

parties to these cases, to the public schools on a racially non» discriminatory basis 

with all deliberate speed. The judgment to tbs Delaware case - ordering the im

mediate admission of the plaintiff a to schools previously attended only by white 

children - is affirmed oa the basis of the principles stated to our May 17. 1954 

opinion, but the case is remanded to the Supreme Court of Delaware for such 

further proceedings as that Court may deem necessary to light of our opinion of 

this day.

IT IS SO ORDERED.
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mMat, Ia view of the nationwide import rare of the decision, we invited the Attorney
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P®rtie®9 the United Statea, and the States of Florida, North Carolina, Arkanaaa,

OklahMsa* Maryland, and Teana filed briefs and participaicd in the oral argument.

These preaentatioaa were both informative and helpful to the Court ia its
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®ary in solving th* foregoing problems^ They will also consider the adequacy of

transition, the tower ©oarto will rstoiP Jurtodtettoa ot these C*M*>
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The judgments below, except that in the Delaware case, are accordingly

reversed and remanded to the District Courts to take such proceedings and

enter such orders and decrees consistent with this opinion as are necessary and

proper to admit the plaintiffs and those similarly situated in their respective

school districts who may become parties to these cases within such time as may be

fixed by the District Courts to the public schools on a racially non-discriminatory

basis with all deliberate speed. The judgment in the Delaware case - ordering the

immediate admission of the plaintiffs to schools previously attended only by white

children - is affirmed on the basis of the principles stated in our May 17, 1954,

opinion, but the case is remanded to the Supreme Court of Delaware for such

further proceedings as that Court may deem necessary in light of our opinion of

this day.

IT IS SO ORDERED.



These cases were decided on May 17, 1954. The opinions of that date

declared the fundamental principle that all forms of racial discrimination in public 

education are unconstitutional. All provisions of federal, state or local law re

quiring or permitting such discrimination must yield to this principle. There 

remains for consideration the manner in which relief is to be accorded.

Because these cases arise under different local conditions, resulting 

in a variety of local problems, we requested further argument on the question of 

2d 
relief. In view of the nationwide importance of the decision, we invited the Attorney 

General of the United States and the Attorneys General of all states requiring or 

permitting racial discrimination in public education to present their views. The 

parties, the United States, and the States of Florida, North Carolina, Arkansas, 

Oklahoma, Maryland, and Texas filed briefs and participated in the oral argument.

These presentations were both informative and helpful to the Court in its 

consideration of the complexities arising from the transition to a non-discrimina- 

tox’y system of public education. The presentations also demonstrated that substan

tial steps to eliminate racial discrimination in public schools have already been 

taken in some of the communities in which these cases arose, in some of the 

states appearing as amici curiae, and in other states as well. Such progress has

been made in the District of Columbia and in the communities in Kansas and
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Delaware involved in this litigation. The defendants in the cases coming to us 

from South Carolina and Virginia are awaiting the decision of this Court concerning 

relief.

Full implementation of the applicable constitutional principles may require

solution of varied local school problems. School authorities have the primary 

responsibility for elucidating, assessing, and solving these problems; courts will 

have to consider whether the action of school authorities constitutes good faith 

implementation of the governing constitutional principles. The lower courts which 

originally heard these cases can, because of their proximity to local conditions 

and the possible need for further hearings, best perform this judicial appraisal.

Accordingly, we believe it appropriate to remand the cases to these courts.

In fashioning the decrees and supervising their enforcement, the lower

courts will be guided by general equitable principles. Equity has traditionally 

been characterized by a practical flexibility in the shaping of its remedies 

and by a facility for adjusting and reconciling public interest and private needs.

These cases call for the exercise of these traditional attributes of equity. At 

stake is the personal interest of these plaintiffs and those similarly situated in 

their, respective school districts in admission to public schools on a non-dis crimina

tory basis. To effectuate this interest might, however, call for elimination of a variety
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of obstacles involved in making the transition to school systems operated in ac 

cordance with constitutional principles. Courts of equity may properly take into 

account the public interest in accomplishing this transition in a systematic and 

effective manner.

While giving weight to these public as well as private considerations, the

lower courts will, of course, require that the defendants make a prompt and 

reasonable start toward full compliance with our May 17, 1954, ruling. Once 

such a start has been made, the courts may find that additional time is necessary 

to carry out the ruling in an effective manner. The burden rests upon the de

fendants to establish that such time is necessary in the public interest and is 

consistent with good faith compliance at the earliest practicable date. To that 

end, the courts may consider problems related to administration, arising from 

the physical condition of the school plant, the school transportation system, 

financing, personnel, revision of school districts and attendance areas into com

pact units to achieve a system of determining admission to the public schools on 

a non-racial basis, and revision of local laws and regulations which may be neces

sary in solving the foregoing problems. They will also consider the adequacy of 

any plans which the defendants may propose to meet these problems and to effectuate 

the transition to a non-discriminatory school system. During this period of 

transition, the lower courts will retain jurisdiction of these cases.
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The judgments below, except that in the Delaware case, are accordingly

reversed and remanded to the District Courts to take such proceedings and 

enter such orders and decrees consistent with this opinion as are necessary 

and proper to admit the plaintiffs and those similarly situated in their respective 

school districts to the public schools on a non-discriminatory basis at the earliest 

practicable date. The judgment in the Delaware case - ordering the immediate 

admission of the plaintiffs to schools previously attended only by white children - 

is affirmed on the basis of the principles stated in our May 17, 1954, opinion.

IT IS SO ORDERED.
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FOOTNOTES

1. 347 U.S. 483; 347 U.S. 497. Those opinions are incorporated herein by

reference.

2. Further argument was requested on the following questions, 347 U.S. 483, 

495-496, previously propounded by the Court:

”4. Assuming it is decided that segregation in public 
schools violates the Fourteenth Amendment 
"(a) would a decree necessarily follow providing that, 
within the limits set by normal geographic school 
districting, Negro children should forthwith be admitted 
to schools of their choice, or
"(b) may this Court, in the exercise of its equity powers, 
permit an effective gradual adjustment to be brought about 
from existing segregated systems to a system not based on 
color distinctions ?
"5. On the assumption on which questions 4(a) and (b) are 
based, and assuming further that this Court will exercise 
its equity powers to the end described in question 4(b), 
"(a) should this Court formulate detailed decrees in these 
cases;
"(b) if so, what specific issues should the decrees reach;
"(c) should this Court appoint a special master to hear 
evidence with a view to recommending specific terms for 
such decrees;
"(d) should this Court remand to the courts of first instance 
with directions to frame decrees in these cases, and if so 
what general directions should the decrees of this Court 
include and what procedures should the courts of first 
instance follow in arriving at the specific terms of more 
detailed decrees?"

3. See Alexander v. Hillman, 296 U.S. 222, 239.

4. See Hecht Co. v. Bowles, 321 U.S. 321, 329-330.
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These cases were decided oa May 17, 1954. The opinions of that date

declared the fundamental principle that all forms of racial discrimination in public 

education are unconstitutional. All provisions of federal, state or local law re*

4 guiring or permitting each discrimination must yield to thia principle. There 

remain® tor consideratiQa the meaner in which relief is to he accorded.
. ^^4/1 t tvJj

Because these cases arise under different local conditions, Jresultingj

ZM a variety of local problems, we reguested further argument on the guestion of 

2d 
relief. In view of the nationwide importance of the decision, we invited the Attorney

General of the United States and the Attorneys General of all states raguiring or

/ W' 4 e^,,

permitting racial discrimination in public education to present their view^ The

parties, the United States, aad the States of Florida, North Carolina, Arkansas, 

Oklahoma, Maryland, aad Texas filed briefs and participated in Um oral argument.

These presentations were both informative and helpful to the Court in its

v- consideration of the complexities arising from the transition to a[non*discrimina* 

toxyj system of public education^ The presentations also demonstrated that substan* 

tial steps to eliminate racial discrimination in public schools have already been 

taken in some of the communities in which these case* arose, in some of the 

states appearing as amici curiae, and in other states as well. Such progress has

been made in the District of Columbia and in the comanunities in Kansas and



JrjJelaware involved in tide litigation. The defendants in the cases coming to as

from South Carolina and Virginia are awaiting the decision of this Court concerning 

relief.
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solation of varied local school problems. School authorities have the primary 

responsibility for elucidating, assessing, and solving these problems; courts will 

have to consider whether the action of school authorities constitutes good faith

< implementation of the governing constitutional principles. The (lower! courts which 

originally heard these cases can, because of their proximity to local conditions

and the possible need for further hearings, best perform this judicial appraisal.

Accordingly, we believe it appropriate to re courts.

courts will be guided by general equitable principles. Equity has traditionally

\/ and by a facility for adjusting and reconciling publicAntcreat} and private needs. 
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Meb a start has been made. th® courts may find that additional time ia necessary

to carry out the ruling ia an effective manner 

fendaats to establish that each time ia necessary ia the public Interact and ip 

consistent with good faith compliance at the earliest practicable date. To that 

end, the courts may consider problem® related to administration, ^arising from 

the physical condition of the school plant, the school transportation system

[ financing^ personnel, revision of school districts and attendance areas into com*

pact unit® to achieve a system of determining admission to the public schools on 

a non-racial basis, and revision of local laws and regulations which may be mess-

nary ia solvlM IM foregoing problems. They will aldo consider the adequacy of 

any plans which th® defendant® may propose to most ^bopo problems and to effectuate

v the transition to a. noa~diacriminatory school system. During this period of

transition, the lower courts will retain jurisdiction of these cases.
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practicable date
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The judgment in the Delaware case ordering the immediate

C

school districted© tbs public school* 0* a^pon^discriaBinatory basis at the earliest

admission ©S the yilaiatitfs te schools previously attended only by white children j
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347 U.S. 483; 347 U.S. 497. Those opinions are incorporated heroin by 

reference.

Further argument was requested on ths following questions, 347 U.S. 483

493-494, previously propounded by the Courts

"4. Assuming it is decided that segregation in public 
sc1mm*1* vi4d*t*s Dm FootM^i AsM*dbMMt 
”(a) would a decree necessarily follow providing that, 
within the limits set by normal geographic school 
dictvictiagp NsgYo shcmld fovDiwiDi Ini
to mJmoI* of DmAf ov
”(b) may thio Court, in the exercise of its equity powers, 
permit an effective gradual adjustment to be brought about 
from existing segregated systems te a system not based on 
color distinctions 7
”5, On An assumption on which questions 4(a) and (b) are 
based, and assuming farther that thia Court will exercise 
its equity powers to the end described in question 4(b), 
”(a) should this Court formulate detailed decrees in these 
CAMO)
”(b) if so, what specific issues should the decrees reach; 
“(c) should this Court appoint a spacial master to hear 
evidence with a view to racoanmending specific terms for 
such decrees; '
M(d) should this Court remand to the courts of first instance 
with directions te teams decrees in these cases, and if so 
what general directions should the decrees of this Court 
include and what procedures should the courts of first 
instanro follow in arriving at the specific terms of more 
detailed decrees tw

See Alexander v. Hillman, 394 U.S, 222, 239. 
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See Hecht Co. v. Bowles, 321 U.S. 321, 329-330.



ssjjauo ) jo ALiejqn ‘uoisiajq iduasnuBW aqj jo suopja|io3 aqj uiojj paanpojday

These cases were decided on May 17, 1954. The opinions of that date

declaimed the fundamental principle that all forms of racial discrimination in public 

education are unconstitutional. All provisions of federal, state or local law re

quiring or permitting such discrimination must yield to this principle. There 

remains for consideration the manner in which relief is to be accorded.

Because these cases arise under different local conditions, resulting

in a variety of local problems, we requested further argument on the question of 

2 /
relief. In view of the nationwide of the decision, we invited the Attorney

General of the United States and the Attorneys General of all states requiring or 

permitting racial discrimination in public education to present their views. The 

parties, the United States, and the States of Florida, North Carolina, Arkansas,

Oklahoma, Maryland, and Texas filed briefs and participated in the oral argument.

These presentations were both informative and helpful to the Court in

its consideration of the complexities arising from the transition to a non-discrimina

tory system of public education. The presentations also demonstrated that substan

tial steps to eliminate racial discrimination in public schools have already been

taken in some of the communities in which these cases arose, in some of the

states appearing as amici curiae, and in other states as well. Such progress has

been made in the District of Columbia and in the communities in Kansas and
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Delaware involved in this litigation. The defendants in the cases coming to us

from South Carolina and Virginia are awaiting the decision of this Court concerning

relief.

Full implementation of the applicable constitutional principles may require

solution of varied local school problems. School authorities have the primary

responsibility for elucidating, assessing, and solving these problems; courts will

have to consider whether the action of school authorities constitutes good faith

implementation of the governing constitutional principles. The lower courts which

originally heard these cases can, because of their proximity to local conditions

and the possible need for further hearings, best perform this judicial appraisal

Accordingly, we believe it appropriate to remand the cases to these courts.

In fashioning the decrees and supervising their enforcement, the lower

courts will be guided by general equitable principles. Equity has traditionally

2
been characterized by a practical flexibility in the shaping of its remedies

and by a facility for adjusting and reconciling public interest and private needs.

These cases call for the exercise of these traditional attributes of equity. At

stake is the personal interest of these plaintiffs and those similarly situated in

their respective school districts in admission to public schools on a non-discrimina-

tory basis. To effectuate this interest, however, calif for elimination of a variety
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of obstacles involved in making the transition to school systems operated in ac

cordance with constitutional principles. Courts of equity may properly take into

account the public interest in accomplishing this transition in a systematic and

effective manner.

While giving weight to these public as well as private considerations, the

lower courts will, of course, require that the defendants make a prompt and

reasonable start toward full compliance with our May 17, 1954, ruling. Once

such a start has been made, the courts may find that additional time is necessary

to carry out the ruling in an effective manner. The burden rests upon the de

fendants to establish that such time is necessary in the public interest and is 

consistent with good faith compliance at the earliest practicable date. To that 

s * 1

end, the courts may consider problems arising from the physical condition of

the school plant, the school transportation system, financing, personnel, revision

of school districts and attendance areas into compact units to achieve a system

of determining admission to the public schools on a non-racial basis, and revision

of local laws and regulations which may be necessary in solving the foregoing

problems. They will also consider the adequacy of any plans which the defendants

may propose to meet these problems and to effectuate the transition to a non-

discriminatory school system. During this period of transition, the lower courts

will retain jurisdiction of these cases.
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The judgments below, except that in the Delaware case, are accordingly

reversed and remanded to the District Courts to take such proceedings and 

enter such orders and decrees consistent with this opinion as are necessary 

and proper to admit the plaintiffs and those similarly situated in their respective 

school districts to the public schools on a non-discriminatory basis at the earliest 

practicable date. The judgment in the Delaware case - ordering the immediate 

admission of the plaintiffs to schools previously attended only by white children - 

is affirmed on the basis of the principles stated in our May 17, 1954, opinion.

IT IS SO ORDERED



TENTATIVE

This case was decided on May 17, 1954.

The opinion filed at that time declared the constitutional rights of petitioners.

Because of varying conditions and therefore problems of administration in

volved in effectuating those rights in the appellee states and in other states 

similarly affected and because of the national scope of the problems, we invited 

the United States Government and all interested states to present their views 

concerning the relief to be accorded petitioners.

The Government and the States of 

filed briefs and orally presented their views this Term at the time set for 

argument on the question of relief.

These briefs and arguments were extremely helpful to the Court and demon

strated that in some of the appellee states and in some of the states appearing 

amici curiae , as well as other states not represented, substantial steps have 

been taken for the solution of the problem.

This is true of the District of Columbia and the States of Delaware and 

Kansas. No problem is involved in fashioning a decree in those cases.

Appellees Virginia and South Carolina have chosen to await the final decree 

in their respective c Hsese
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All of these cases fall -within our equity jurisdiction and, possesslngtFl

ing factors, justify different approaches in accordance with equitable principhpl^

These factors, both as to the physical plants and financing, involve local 

school administration. They are as yet judicially undetermined. To do so 

will requirethe taking of testimony and the relating of school district plans for 

solution to the local facts found in order to accomplish an equitable result.

This can better be done by the three-judge district courts which originally

heard them.

The cases are, therefore, remanded to the courts below with instructions 

to (use Jaybird language).

In doing so, the court shall take into consideration -

(a) Problems of administration arising from -

(1) The condition of the physical plant;

(2) The transportation system;

(3) Financing;

(4) Personnel;

(5) Redistricting on a non-racial basis.

(b) The reasonableness of the start made for compliance.

(c) The adequacy of the plans proposed for final compliance.

(d) The good faith of the parties and the progress made in accordance 
with plans.
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acial dlacriminntion la public education 

da by reference. All provisions of federal, 

! such discrimination must yield to this 

dies the manner la wbicb relief is to be 

under different local conditions aad tbeir die* 

.------------------------------------------ , _f lacal problems, we requested further argument on

H 
the question of relief. la view ef the nationwide importance of tba decision, we 

invited tba Attorney General of tbe United States and tbe Attorneys General of all 

states requiring ar permitting racial discrimination in public education to present 

tbeir views on tbat question. Tbe parties, tbe United States, aad tbe States of 

Florida, Nortb Carolina, Arkansas, Oklahoma, Maryland, and Texas filed briefs 

aad participated in the oral argument.

These presentations wore informative and helpful to the Court in its 

consideration of tbe complexitiaa arising from the transition to a system of public 

education freed of racial discriasiaatioa. Tba preooatatioas also dsmoastrated tbat 

substantial steps to eliminate racial discrimlnatlen la public schools already have / 

been taken, not only la some of tbe communities in wMcb these cases arose, but 

in some of tbe states appearing as amid curiae, and in other states as well. Sub-
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J/
These cases were decided on May IT* 193d. The opinions of that date* 

declaring the fundamental principle that racial discrimination la public education 

to unconstitutional* are incorporated herein by reference. All provisions of federal* 

state or local law requiring or permitting ouch discrimination must yield to thia 

principle. There remains tor conslderatioa the manner in which relief la to be 

accorded.

Because there cases arose under different local conditions aad their dis

position will Involve a variety of local problems* we requested further argument on

U 
the question of relief. In view of the nationwide Importance of the decision* we 

Invited the Attorney General of the United Staten and the Attorneys General of all 

states requiring or permitting racial discrimination la public education to present 

their views on that question. The parties* the United Staten* and the Staten of 

Florida* North Carolina* Arkansas* Oklahoma* Maryland* and Texas filed brief a 

and participated In the oral argument.

These presentations were Informative and helpful to the Court In Ito 

consideration of the cearpienitleo arising from the transition to a system of public 

education freed of racial discrimination. The presentations also demonstrated that 

subataatlal steps to eliminate racial discrimination in public schools already have V / 

been taken* not only in some of the communities in which these cases arose* but 

In some of the states appearing as amici curiae* and In other states as well. Sub-
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Court concerning relief.

Full implementation of these newly defined constitutional principle • may

require notation of varied local school problems. School authorities have the 

primary responsibility for ctacidating* assessing* and solving these problems;

courts win have to consider whether the action of school authorities constitutes 

good faith implementation of the governing constitutionai principles. Because of 

their proximity to local conditions and the possible need for further bearings the 

courts which originally heard these cases can best perform this Judicial appraisal.

Accordingly* we believe it appropriate to remand the cases to those courts.

general eguitable principles. Traditionally* equity has been characterised by a 

practical flexibility la shaping its remedies'”""’aad by a facility for adjusting and 

reconciling public and private needs.

these traditional attributes of equity power. At stabs Is the personal interest of 

the plaintiffs la admission to public schools as soon as practicable on a non 

discriminatory basis. To effectuate this interest may call for elimination of a
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variety of obstacles la urnklng Um transltien to school systems operated la accord* 

sass with the eeastUatleeal principles set forth la ear May IT, If 54, decision.

Courts of oqully properly may tart late account the public interest la the elimination 

et such obstacles la a systematic art effective amaaer* Bat It should go witheat 

saying that the vitality of these constitutional principles cannot he suffered to yield 

artertMgggMgBhrt simply because of say reluctance to their effectuation.

While giving weight to these public art private ecocide rations, the courts 

will require that the defendants make a prompt art reasonable start toward full 

compliance with our May IT, If 54, ruling. Once such a start has been made, the 

courts may find that additional time Is necessary to carry out the ruling in an ef

fective manner. The burden rests upon the defendants to establish that such time 

is accessary In the public iaterest sad is consistent with good faith compliance at 

the earliest practicable date. To that end, Um courts may consider problems related 

to adsninistratioa, arising from the physical condition of the school plant, the school 

transportation system, personnel, revision school districts art attendance areas 

Into to Mrihtev* * of dkiteVMiMiBf to Um public

schools on a non-racial basis, art revision of local laws art regulations which may 

be necessary In solving the foregoing problems. They will also consider the

of Qmmw BYOBAlft to OBOOt IirilhMoinO to

effectuate a transition to a racially non-dtoeriasinalory school system. During this



period of traasittoa. Um courts will retala jurisdiction of Umm cbm*.

The judgments below* enaept that in Um Delaware mm. accordingly are 

SOWOPSOd and remanded to Um Dtotrlet Courts to toha ouch |VM««4h|i and eater 

Mob orders and decrMS consistent with tola opinion aa are Mceamry aad proper 

to admit to public Mbaoto on a racially uoa-diMriasiMtory basis with all delib

erate speed the plaintiffs aad those similarly situated la their respective school 

districts who may within such time aa may be ftoed by tbe District Courts become 

parties to Umm caaea. Tbe Judgmeat la the Delaware case • ordering the immediate 

admlMtoa at tbe plaintiffs to schools previously attended only by white children • 

to affirmed on the basis of the principles stated in our May 17. WM, opinion, but 

the com to remanded to tbe SupresM Court of Delaware tor ouch further proceed- 
I

Ings aa that Court may deem Mceasary in light of this opinion.

IT IS SO OBDKRKD.
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FOOTNOTES

MV U.S. 493| MV U.S. 49V.

Further arg—sat waa rogosated on the following gneotlaeo. MV U.S. 493 

499-494* prevfouoly propounded by the Geurti

"4. Asoumiaa it la decided that searoaatfon la nubile
BICMmH* th* S\MFt*B*tlb AttMMMllIMAt

"(a) would a decree necessarily follow providing that* 
wlthiB tlUI 11 Whit Hl M* Wv BMmsl MMMMNBflfei*
dlrtrlcting* Negro children ahaaId forthwith ba admitted 
te schools of their chelae* er
"(b) may thia Court* lathe exarciee of ita ognity powora* 
permit aa ettoctivo gradual adjustas— to be brought about 
treat oufoting segregated syotoasa to a system not based on 
olov dUtettncttaft* T

"9. Oaths asawaaptiee•* which gaaetieae 4 (a) aa4(b) are 
baaed* aad aaaendag further that thia Ceurt will eaerclae 
its egatty pewere te the cad described ia gweetica 4 (b)* 
"(a) sheaId thia Geert foraalate detailed decrees la these 
casesi 
"(b) if se* what specific issues shsald the decrees rsachi 
"(c) sheaId this Geert appeiat a special aaaster te hear 
artdaace with a view te re—suuaadiag epediic terms for 
each decrees^
"(d) shedd thia Geert remaad te the ceurta ef tirat inataace 
with directfoae to frame decreea ia these cases* aad if so 
what geaoral directfoae eheald the decrees of this Geert 
ImUMUi *mA wImA proo^lmxn nlwwM th* ciHurt® of tint 
iastaaco follow ia arriving at the specific toraM of mere

(^0 CFO  SB

The cases comiag to us from Kansas* South Carolina* aad Virginia 

wore originally heard by throe-judge District Geerts convened under 

29 D.S.G. || UU and 2194. These cases will accordingly be remanded 

to those throe-judge courts. See Briggs v. KUtott* M2 U.S. >M.

See Ale sander v. Hillman* 294 U.S. 222* 239. 
<hmsvmnhmmsmbmms OBMBSMMNMOMMb

Seo Hecht Co. v. Bowies. 321 U.S. 321* 329-330.
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IN THE SUPREME COURT OF FLORIDA

JUNE TERM, A. D., 1955

EN BANC.

THE STATE OF FLORIDA, ex rel.
VIRGIL D. HAWKINS,

Relator,

-VS-

BOARD OF CONTROL, a body cor
porate, et al.,

Respondents

RECEIVED

NOV 1 0 1955

OFFICE OF THE CLERK 
SUPREME CGURC U. S.

CASE NO. 21,138 
##

Opinion filed October 19, 1955

A Case of Original Jurisdiction - Mandamus

Horace Eo Hill and Robert L. Carter (New York, New York) for Relator

Richard W„ Ervin, Attorney General and Frank J. Heintz, Assistant 
Attorney General, for Respondents

ROBERTS, J.:

This cause came on for reconsideration in accordance with 

the mandate of the Supreme Court of the United States entered on May 

24, 195^» The history of the case is set forth in State ex rel. 

Hawkins v. Board of Control of Florida, et al,, (Fla.) 47 So. 2d 

6o8; (Fla.) 53 So. 2d 116, cert. den. 342 U. S. 877, 72 S. Ct. 166, 

96 L. Ed. 659; P’la.) 60 So. 2d 162, cert, granted 347 U. S. 971, 74 

S. Ct. 783, 98 L. Ed. 1112. By and through this litigation, the 

relator seeks admission to the College of Law of the University of 

Florida on the basis that it is a tax-supported institution, that he 

is In all respects qualified, and that his admission has been refused 

solely because he is a member of the negro race. His admission was 

denied by this court and his cause dismissed on August 1, 1952, for 
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the reason that there was available to him adequate opportunity for 

legal education at the Law School of the Florida A. & M. University, 

an institution supported by the State of Florida for the higher educa

tion of negroes, and that, although the facilities were not identical, 

they were substantially equal and were sufficient to satisfy his 

rights under the “separate but equal” doctrine announced by the 

Supreme Court of the United States in 1896, in Plessy v. Ferguson, 

163 U0 So 537? and subsequent cases. See State ex rel. Hawkins v. 

Board of Control, supra, 60 So. 2d 162,

The relator appealed our decision to the Supreme Court of 

the United States, where it was considered with other comparable 

appeals there, one of which was Brown v. Board of Education of Topeka. 

On May 17? 1954, the Supreme Court of the United States handed down 

its first opinion in the Brown case (reported in 347 U.S. 483, 74 S. 

Ct 0 686, 98 L. Ed. 873, 38 A.L.R. 2d 1180), by which it announced 

the end of segregation in the public schools and rejected the “sepa

rate but equal" doctrine established in Pl^spy v. Ferguson, supra, in 

the following language:

"In Sweatt v. Painter, supra (339 U.S. 629, 70 S.Ct.

848, 94 L. Ed. 1114| in finding that a segregated law shcool 

for Negroes could not provide them equal educational oppor

tunities, this Court relied in large part on ’those qualities 

which are incapable of objective measurement but Which make 

for greatness in a law school.’ In McLaurin v. Oklahoma State 
Regents, supra, 339 U.S. 637*7 the Court, in requiring that a 

Negro admitted to a white graduate school be treated like all 

other students, again resorted to intangible considerations: 

’. . . his ability to study, to engage in discussions and

exchange views with other students, and, in general, to learn 

his profession.’ Such considerations apply with added force 

to children in grade and high schools. To separate them from 

others of similar age and qualifications solely because of 

their race generates a feeling of inferiority as to their 

status in the community that may affect their hearts and 

minds in a way unlikely ever to be undone...............
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’’Whatever may have been the extent of psychological 

knowledge at the time of Plessy v. Ferguson, this finding 

is amply supported by modern authority. Any language in 

Plessy v. Ferguson contrary to this finding is rejected.

"We conclude that in the field of public education, 

the doctrine of ‘separate but equal1 has no place. Sepa

rate educational facilities are inherently unequal. There

fore, we hold that the plaintiffs and others similarly 

situated for whom the actions have been brought are, by 

reason of the segregation complained of, deprived of the 

equal protection of the laws guaranteed by the Fourteenth 

Amendment. This disposition makes unnecessary any discus

sion whether such segregation also violates the Due Process 

Clause of the Fourteenth Amendment.”

On May 24, 1954, the Supreme Court of the United States

vacated our

tion of the

judgment of August 1, 1952, and directed our reconsidera-

instant case in the light of its opinion of May 17* 1954,

in the Brown case, supra "and conditions that now

prevail.” Under order of this court, all pleadings 

to date and now pose the single question of whether 

tor is entitled to be admitted to the University of 

were brought down

or not the rela

Florida Law School

upon showing that he has met the routine entrance requirements. In 

its May 17* 1954, opinion in the Brown case, the Supreme Court of the 

United States reserved Jurisdiction for the purpose of making further 

orders, Judgments and decrees and, pursuant to that reservation of

Jurisdiction, on May 31# 1955# entered a supplemental opinion (report

ed In 75 S. Ct. 753# 99 L, Ed 653# and referred to hereafter as the 

’’implementation decision”) in which it said:

’’Full implementation of these constitutional principles 

may require solution of varied local school problems. School 

authorities have the primary responsibility for elucidating, 

assessing, and solving these problems; courts will have to 

consider whether the action of school authorities constitutes

good faith implementation of the governing constitutional 
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principles. Because of their proximity to local conditions 

and the possible need for further hearings, the courts which 

originally heard these cases can best perform this Judicial 

appraisal. Accordingly, we believe it appropriate to remand 

the cases to those courts.

”In fashioning and effectuating the decrees, the 

courts will be guided by equitable principles. Tradi* 

tlonally, equity has been characterized by a practical 

flexibility in shaping its remedies and by a facility for 

adjusting and reconciling public and private needs. These 

cases call for the exercise of these traditional attributes 

of equity power.

"At stake Is the personal interest of the plaintiffs In 

admission to public schools as soon as practicable on a non- 

dlscriminatory basis. To effectuate this interest may call 

for elimination of a variety of obstacles in making the tran

sition to school systems operated in accordance with the con

stitutional principles set forth In our May 17, 1954, decision. 

Courts of equity may properly take into account the public in

terest in the elimination of such obstacles in a systematic 

and effective manner. But it should go without saying that 

the vitality of these constitutional principles cannot be al

lowed to yield simply because of disagreement with them.

"While giving weight to these public and private consider

ations, the courts will require that the defendants make a 

prompt and reasonable start toward full compliance with our 

May 17, 1954, ruling. Once such a start has been made, the 

courts may find that additional time Is necessary to carry out 

the ruling in an effective manner. The burden rests upon the 

defendants to establish that such time Is necessary In the 

public interest and is consistent with good faith compliance 

at the earliest practicable date. To that end, the courts may 

consider problems related to administration, arising from the 

physical condition of the school plant, the school and trans

Reproduced from the Collections of the Manuscript Division, Library of Congress
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portation system, personnel, revision of school districts and 

attendance areas into compact units to achieve a system of 

determining admission to the public schools on a non-racial 

basis, and revision of local laws and regulations which may 

be necessary in solving the foregoing problems. They will 

also consider the adequacy of any plans the defendants may 

propose to meet the problems and to effectuate a transition 

to a racially non-discrlminatory school system. During this 

period of transition, the courts will retain jurisdiction of 

these cases.

’’The judgments below, except that in the Delaware case, 

are accordingly reversed and remanded to the district courts 

to take such proceedings and enter such orders and decrees 

consistent with this opinion as are necessary and proper to 

admit to public schools on a racially non-discriminatory basis 

with all deliberate speed the parties to these cases. . . .

"It is so ordered,"

Article VI of the Constitution of the United States provides, 

among other things, the following:

"This Constitution, and the Laws of the United States 

which shall be made in Pursuance thereof; and all Treaties 

made, or which shall be made, under the Authority of the 

United States, shall be the supreme Law of the Land; and 

the Judges in every State shall be bound thereby, any Thing 

in the Constitution or Laws of any State to the Contrary 

notwithstanding." (Emphasis added.)

The theory of "separate but equal" facilities under which 

this state has developed its educational system since Plessy v. 

Ferguson, supra, was decided in 1896, has been abolished by the 

decision of the Supreme Court in Brown v. Board of Education of 

Topeka, supra, 3^7 U.S. 483; and we deem it to be our Inescapable 

duty to abide by this decision of the United States Supreme Court 

interpreting the federal constitution. It therefore follows that the

Reproduced from the Collections of the Manuscript Division, Library of Congress
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respondents may not lawfully refuse to admit the relator to the Uni

versity of Florida Law School merely because he is a member of the 

negro race and ’’separate but equal" facilities have been provided for 

him at a separate law school. Nor can we sustain the contention of 

respondents that "the adverse psychological effect of segregation on 

Negro children on which the case of Brown v, Board of Education, 

supra, rested would have no application to the petitioner who is a 

college graduate and 48 years of age," which they present in defense 

of their action in refusing to admit relator to the University of 

Florida Law School.

The respondents also state, however, as a third defense to 

such action, that "the admission of students of the Negro race to 

the University of Florida, as well as to other institutions of higher 

learning established for white students only, presents grave and 

serious problems affecting the welfare of all students and the insti

tutions themselves and will require numerous adjustments and changes 

at the institutions of higher learning; and respondents cannot satis

factorily make the necessary changes and adjustments until all ques

tions as to time and manner of establishing the new order shall have 

been decided on the further consideration by the United States 

Supreme Court. . This, in my opinion, constitutes a valid defense 

to Issuance of the peremptory writ at this time.

The "implementation decision" of May 31> 1955, quoted at 

length above, does not impose upon the respondents a clear legal duty 

to admit the relator to Its Law School immediately, or at any parti

cular time in the future; on the contrary, the clear Import of this 

decision — and, Indeed, its express direction — is that the state 

courts shall apply equitable principles in the determination of the 

precise time in any given jurisdiction when members of the negro race 

shall be admitted to white schools. The Supreme Court of the United 

States said In that decision that these cases call for the exercise 

by the courts of the traditional powers of an equity court with parti

cular reference to "its facility for adjusting and reconciling public 

and private needs," and the "practical flexibility In shaping Its



-7-

remedies." In entering its "Implementation decision," it is very 

likely that the high court had before it, and may well have consider

ed, the decision of this court rendered November 16, 1954, in Board 

of Public Instruction v. State, 75 So. 2d 832, in which, speaking 

through Mr. Justice Terrell, we discussed the necessity of gradual 

de-segregation, and, among other things, said:

"School systems are developed on long range planning.

Since the Brown case reverses a trend that has been followed 

for generations certainly there should be a gradual adjust

ment from the existing segregated system to the non-segre- 

gated system. This is the more true in most of the states 

with segregated school systems because plants and physical 

facilities have not kept pace with the growth of population, 

hence they are bursting at the seams from overcrowded condi

tions 0

* * *

. . When segregation comes in the democratic way it

will be under regulations imposed by local authority who will 

be fair and just to both races in view of the lights before 

them. If it comes in any other way it will follow the fate 

of national prohibition and some other ’noble experiments.’ 

If there is anything settled in our democratic theory, it is 

that there must be a popular yearning for laws that invade 

settled concepts before they will be enforced. The U. S. 

Supreme Court has recognized this."

The respondents have alleged that the admission of negroes 

to the institutions of higher learning under their Jurisdiction and 

control "presents grave and serious problems affecting the welfare of 

all students and the institutions themselves and will require numerous 

adjustments and changes at the institutions of higher learning; . . ." 

And, under the express language of the "implementation decision," this 

court "may properly take into account the public interest in the eli

mination of such obstacles in a systematic and effective manner."

Reproduced from the Collections of the Manuscript Division, Library of Congress
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Moreover, the relator has chosen as the vehicle for enforcing his 

lawful right in this court dur extraordinary remedy of mandamus, and 

it has long been held in this state that the granting of the writ of 

mandamus "is governed by equitable principles, and that the enforce

ment of the writ if granted may be modified or postponed in particu

lar circumstances when the carrying it out according to the strict 

letter of the command would be of no great advantage to the relator 

but would tend to work a serious public mischief, or result in 

irreparable injury or embarrassment in the orderly functioning of 

the government with regard to its financial affairs, unless so 

restricted.” City of Safety Harbor v. State (1939) 136 Fla. 636, 

187 So. 173. See also State ex rel, Carson v, Bateman, 131 Fla. 625, 

180 So. 22; State ex rel. Gibson v. City of Lakeland, 126 Fla. 3^2, 

171 So. 227; State ex rel. Bottome v. City of St. Petersburg, 126 

Fla. 233, 170 So. 730.

It is our opinion that, both under the equitable principles appli

cable to mandamus proceedings and the express command of the United 

States Supreme Court in its '’implementation decision” the exercise of 

a sound judicial discretion requires this court to withhold, for the 

present, the issuance of a peremptory writ of mandamus in this cause, 

pending a subsequent determination of law and fact as to the time 

when the relator should be admitted to the University of Florida Law 

School; and, to that end and for that purpose, Honorable John A. H. 

Murphree, Circuit Judge, is hereby appointed as a commissioner of 

this court to take testimony from the relator and respondents and 

such witnesses as they may produce, material to the issues alleged 

in the third defense of the respondents, as follows:

"That the admission of students of the negro race to 

the University of Florida, as well as to other state insti

tutions of higher learning established for white students 

only, presents grave and serious problems affecting the 

welfare of all students and the institutions themselves, 

and will require numerous adjustments and changes at the

• •. ............ ’*■

RjJSducedfromtheCollections of the Manuscript Division, Library of Congress 
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institutions of higher learning; and respondents cannot 

satisfactorily make the necessary changes and adjust

ments until all questions as to time and manner of es

tablishing the new order shall have been decided on the 

further consideration thereof by the United States 

Supreme Court, at which time the necessary adjustments 

can be made as a part of one over-all pattern for all 

levels of education as may be finally determined, and 

thereby greatly decrease the danger of serious conflicts, 

incidents and disturbances,"

and with directions to file a transcript of such testimony without 

recommendations or findings of fact to this court within four months 

from the date hereof; such testimony to be limited in scope to con

ditions that may prevail, and that may lawfully be taken into 

account, in respect to the College of Law of the University of 

Florida.

We adopt this procedure pursuant to the directive of the 

"implementation decision" to the effect that we retain jurisdiction 

"during this period of transition" so that we "may properly take 

into account the public interest" as well as the "personal interest" 

of the relator in the elimination of such obstacles as otherwise 

might impede a systematic and effective transition to the accomplish

ment of the results ordered by the Supreme Court of the United 

States. Based upon such evidence as may be offered at the hearing 

above directed, this court will thereupon determine an effective 

date for the Issuance of a peremptory writ of mandamus.

It is so ordered.

DREW, C.J., HOBSON and THORN AI., JJ., CONCUR 

TERRELL, J., CONCURS SPECIALLY

THOMAS and SEBRING, JJ., CONCUR IN PART AND DISSENT IN PART
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TERRELL, J., CONCURRING WITH ROBERTS, J.:

I agree with the opinion of Mr. Justice Roberts» Were it 

not for the far-reaching effect of Brown vs. Board of Education of 

Topeka, hereinafter referred to as the Brown Case, I would refrain 

from expanding my concurrence. The Brown Case, reported in 347 U.S. 

483, 98 L. Ed. 873, 38 A.L.R. 2d 1180, was decided May 17, 1954. 

The gist of the court’s opinion rejected the doctrine of "separate 

but equal," pronounced in Plessy vs. Ferguson, 163 U.S. 537, and 

held that racial segregation in the public schools was discrimina

tory and unconstitutional and had no place in the field of public 

education.

The case was restored to the docket for further considera

tion with reference to formulating a final decree which was promul

gated May 31, 1955, reported in 75 S. Ct. 753, 99 L. Ed. 653. 

(Pertinent part of text quoted in opinion of Mr. Justice Roberts.) 

It reiterated the holding of May 17, 1954, but remanded the cause to 

the Federal Court from which it originated with Instruction to con* 

eider problems related to administration arising from physical con

dition of school plant, school transportation system, personnel, 

revision of school districts, attendance areas, local laws and regu

lations that may be proposed by school authorities to effectuate a 

transition to racially non-segregated schools.

The Inferior federal courts, said the Supreme Court, may 

determine whether or not proposals to implement the decision are 

sufficient to establish a racially non-dlscriminatory school system. 

In Implementing its determination that racial discrimination in the 

public schools is unconstitutional, the inferior federal courts, 

sitting as courts of equity, "will be guided by equitable principles 

characterized by a practicable flexibility in shaping its remedies, 

and by a facility for adjusting and reconciling public and private 

needs."

This opinion will be directed to a discussion of what I con

ceive to be the Import of the last sentence in the preceding para

graph. It is not a criticism of the Brown Case but a defense of the 

Reproduced from the Collections of the Manuscript Division, Library of Congress
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equlti.es herein pointed out and others that may arise. I trust that 

it will be of aid to school authorities in working out this vexatious 

problem. Florida and every state with a segregated school system 

will be confronted with a host of problems in shifting from a segre

gated to a non-segregated school system. Some of these problems 

will be common but many of them will be different. In requiring the 

inferior federal courts to be "guided by equitable principles charac

terized by a practicable flexibility in shaping its remedies and by 

a facility for adjusting and reconciling public and private needs," 

what did the Supreme Court mean? The answer to this question is the 

most important aspect of the decision because it is not only the 

guide for inferior federal courts to interpret the proposals of local 

school authorities to comply with the law, but the Department of 

Education will be expected to follow it in shaping its pattern for 

a desegregated university and public school system.

The Brown Case throws no light whatever on this point, nor 

are we enlightened by a study of the facts in that case. It arose 

in the State of Kansas where less than three percent of its school 

population is Negro. There is a respectable body of opinion in the 

country which subscribes to the view that transition from segregated 

to desegregated schools in states where the Negro population is very 

small, not exceeding eight or ten percent of the whole population, 

will be a simple matter. This Is true because many of these states 

have never had a segregated system and those which have had such a 

system have not been required to incur the heavy burden that the 

segregated school system requires.

In Florida the ratio of white school population to Negro 

school population is approximately 79 to 21. In some of the states 

with segregated schools the ratio of white to Negro school population 

is approximately 50 to 50. Other segregated states have ratios bet

ween these two extremes. In said states, segregation has been the 

school pattern since the public school system was instituted. 

Billions of dollars have been expended by them In providing and Im-

equlti.es
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proving physical school facilities, the preparation of teachers and 

provision for other equipment to raise the general standard of edu

cation. All of this expenditure was based on legislative and judi

cial assurance that it was proper school policy. Plessy vs. Fergu

son, supra, and other cases, upholding the doctrine of ’’separate but 

equal” facilities for the races heretofore alluded to. Now after 

generations the same court which decided Plessy vs. Ferguson, and 

after the states with segregated school systems in reliance on it 

had spent many billions of dollars in providing the latest approved 

school equipment, has decided that it is unconstitutional and must 

be discarded. This in the face of the fact that there is no local 

agitation for the change. It seems to me that these circumstances 

suggest equity enough to stay desegregation until the schools pro

vided in reliance on the doctrine of Plessy v. Ferguson have ceased 

to be adequate and must be replaced by others to meet the new require

ment 0

There is an Intangible aspect to the integrated school ques

tion that speaks louder for equity than the one discussed in the pre

ceding paragraph. It has to do with the diverse moral, cultural and 

I. Q. or preparation response of the white and Negro races. It may 

also be said to embrace the economy of the Negro teachers. Account 

of the differential these factors present, it is a matter of common 

knowledge that whites and Negroes in mass are totally unprepared in 

mind and attitude for change to non-segregated schools. The degree 

of one’s culture and manners may resolve these differentials, but 

they will not resolve under the impact of court decrees or statutes. 

Closing cultural gaps is a long and tedious process and is not one 

for court decrees or legislative acts. I content myself with merely 

calling attention to this aspect of the segregation question. The 

confusion, frustration and disaster that will result from failure to 

take it into account can best be presented to the federal courts and 

adjudicated by them when a concrete case arises making it necessary 

to Invoke "equitable principles characterized by practicable flexlbi-



-13-

llty."1 There is no known yardstick to measure the equity that this 

observation may provoke. Innate deficiencies in self-restraint and 

cultural acuteness always engender stresses, especially when they 

are infected with a racial element that is difficult to control.

Since the effect of desegregation on Florida is of primary 

concern at the present, it would be impressive to consider a concrete 

example at close range. The ratio of white to Negro population in 

Leon County is 60 to 40. Most of the Negroes are residents of the 

section known as "Frenchtown" and the area near "Bond School." In 

fact Lincoln High and Bond School are located to accommodate these 

communities. Leon High, Sealey, Kate Sullivan and others are located 

to accommodate white children in the communities surrounding them. 

The whites and the Negroes in other words voluntarily segregate them

selves by community. Leon County has millions of dollars invested 

in school plants and school facilities all of which are crowded. 

This is the rule in Florida and in other areas in states where segre

gation is the rule. If "equitable principles characterized by prac

ticable flexibility" is to be the rule, can desegregation mean that 

the public school program of Leon County is to be scrapped and 

another instituted at the cost of millions to the taxpayers so that 

Negro and white children can attend the same school. Reduced to the 

language of the street, "equity" or "equitable principles" is noth

ing more than a polite name for the plowboys1 concept of justice.

In the western part of the City of Tallahassee, Florida 

State University with approximately 7,000 white students is located 

and in the southwestern part of the city, about one mile away, Florida 

A. & M. University with approximately 3,000 colored students is 

located. The state has many millions of dollars Invested In build

ings and equipment to administer these institutions, both of which 

are crowded. If "equitable principles characterized by practicable 

flexibility" is to be the guide, does desegregation mean that atten

dance at these institutions is to be scrambled and one of them aban

doned and the other enlarged at great expense in order that white and 

Negroes may attend the new school. A negative answer to this ques-
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would appear to be evident.

I might venture to point out in this connection that segre

gation is not a new philosophy generated by the states that practice 

It. It is and has always been the unvarying law of the animal king

dom. The dove and the quail, the turkey and the turkey buzzard, the 

chicken and the guinea, it matters not where they are found, are 

segregated; place the horse, the cow, the sheep, the goat and the pig 

In the same pasture and they Instinctively segregate; the fish in the 

sea segregate into "schools” of their kind; when the goose and duck 

arise from the Canadian marshes and take off for the Gulf of Mexico 

and other points in the south, they are always found segregated; and 

when God created man, he allotted each race to his own continent 

according to color, Europe to the white man, Asia to the yellow man, 

Africa to the black man, and America to the red man, but we are now 

advised that God‘s plan was in error and must be reversed despite the 

fact that gregariousness has been the law of the various species of 

the animal kingdom.

In a democracy, law, whether by statute, regulation or Judge 

made, does not precede, but always follows a felt necessity or public 

demand for it. In fact when it derives from any other source, It Is 

difficult and often impossible to enforce. The genius of the people 

is as resourceful in devising means to evade a law they are not in 

sympathy with as they are to enforce one they approve. The early 

patriots turned Boston harbor into a teapot one night because they 

did not like the tax on tea. President Jackson is said to have once 

defied the order of the Supreme Court and challenged them to enforce 

it. He did not subtract from his fame or his integrity In doing so. 

Our country went to war to overthrow the Dred Scott decision and pro

hibition petered out, was made a campaign Issue and was repealed be

cause sympathy for it was so Indifferent that it could not be enforced.

States with segregated schools have them from a deep-seated 

conviction. They are as loyal to that conviction as they are to any 

other philosophy to which they are devoted. They are as honest and 

law-abiding as the people of any state where desegregation is the rule.
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Convinced as they are of the justice of their position, they will not 

readily renounce it if they are required to forfeit abruptly their 

conviction and their investment, are not convinced that their posi

tion is wrong or are required to adopt a system not shown them to be 

an improvement over the one they are required to forfeit.

If ’’equitable principles characterized by practicable flexi

bility" is to be the polestar to guide the courts and school autho

rities in the solution of this question, I think the potential sources 

of equity pointed out herein are so impelling that desegregation in 

the public schools must come by sane and sensible application of the 

equities pointed out herein, including others that will arise, to the 

facts of the particular case. I think the local school authorities 

have the character, Integrity and the good judgment required to do 

this. The Supreme Court used the Brown Case as the criterion to 

evolve the decree that we are confronted with, the circumstances out 

of which it arose are so different from those which precipitated the 

case at bar that I do not think it (Brown Case) rules the Instant 

case. It is true that cases from South Carolina, Virginia and the 

District of Columbia were before the court and were considered with 

the Brown Case but the latter appears to have been the basis of 

decision. Desegregation in the public schools will be much more 

difficult than desegregation in the institutions of higher learning.

In the case at bar relator seeks entry to the law school, 

comparable to the graduate school of the University of Florida. I 

think when required showing is made his case will be ultimately con

trolled by Sweatt v. Painter, 339 U.S. 629, 94 L.Ed. 1114; McLaurin 

v. Oklahoma State Regents, 339 U.S. 637, 94 L.Ed. 1149; Slpuel vs. 

Board of Regents, 322 U.S. 631; Lucy et al. v. Adams, et al., decided 

October 10, 1955, and similar cases, but I think the pleadings here 

raise questions or equities that should be-resolved by evidence. The 

opinion of Mr. Justice Roberts provides the orthodox method to explore 

these equities for which I feel Impelled to concur.

It is so ordered.

*__________________________________ ____________________.____________________............
Reproduced from the Collections of the Manuscript Division, Library of Congress



-16“

IN THE SUPREME COURT OF FLORIDA

JUNE TERM, A. D. 1955

EN BANC.

THE STATE OF FLORIDA, ex rel. ** 
VIRGIL D. HAWKINS,

**

Relator,
**

-vs-
**

BOARD OF CONTROL, a body 
corporate et al., **

Respondents. **
**

SEBRING, J. CONCURRING IN PART AND DISSENTING IN PART:

This cause is now before the Court for a reconsideration of 

the issues, pursuant to the mandate of the Supreme Court of the 

United States entered May 24, 1954.

For a complete history of the case see State ex rel. Hawkins 

vs. Board of Control of Florida, et al. (Fla.), 47 So. 2d 608; (Fla.), 

53 So. 2d 116, cert. den. 342 U.S. 877, 72 S. Ct. 166, 96 L. Ed. 659; 

(Fla.), 60 So. 2d 162, cert, granted 347 .U. S. 971, 74 S. Ct. 783, 98 

L. Ed. 1112.

The cause was Initiated by the relator, Hawkins, when he

filed a petition for an original-writ of mandamus to require the Board 

of Control of Florida to admit him as a student to the College of Law 

of the University of Florida, a tax-supported institution maintained 
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for white persons only. In his petition Hawkins averred that he 

possessed all the educational and moral requirements and qualifica

tions necessary for admission to the College but that the Board had 

refused to admit him solely because he wag a Negro.

In a return filed to an alternative writ issued in the 

cause the respondents admitted that they had refused to admit Hawkins 

to the College of Law of the University of Florida but that they had 

offered to admit him to the College of Law of the Florida A. & M. 

University, a tax-supported institution established and maintained 

for Negro students only, and that at the latter institution he would 

be afforded opportunities and facilities for study that were substan

tially equal to those afforded white students at the University of 

Florida.

After the return had been filed, the respondent filed a 

motion for the entry of a peremptory writ the return notwithstanding 

on the ground that the return showed affirmatively that the relator 
r 

was entitled to the relief for which he had prayed. The motion was 

denied, and the cause was dismissed on August 1, 1952, for the reason 

that although the facilities offered members of the white and Negro 

races to obtain an education were not identical they were substanti

ally equal and this satisfied the requirements of the Fourteenth 

Amendment to the Federal Constitution, under the principle enunciat

ed In Plessy v. Ferguson, 163 U.S. 537, 41 L. Ed. 256, 16 S. Ct. 1138, 

and kindred cases.

After the judgment had been entered the relator filed a 

petition in the Supreme Court of the United States for a writ of 

certiorari to review the judgment. On May 24, 1954, that court 

granted the petition for certiorari, vacated our judgment, and remand

ed the cause to this Court with directions that the cause be recon

sidered ”in the light of the Segregation Cases decided May 17, 1954, 

Brown v. Board of Education, etc., and conditions that now prevail... 
such 

in order that/proceedings may be had in the said cause, in conformity 

with the Judgment and decree of this [united States Supreme/ Court 

above stated, as, according to right and justice, and the Constitution 
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and laws of the United States, ought to be had therein....” State 

ex rel. Hawkins v. Board of Control, 34? U.S. 971, 74 S. Ct. 783, 98 

L. Ed. 1112.

Pursuant to the mandate of the Supreme Court of the United 

States, this Court, on July 31, 1954, entered an order directing the 

relator to amend his original petition in mandamus "so as to place 

before this Court the issues raised by the original petition ’in the 

light of the Segregation Cases decided May 17* 1954, Brown v. Board 

of Education, etc., and conditions that now prevail,*" and directing 

the respondents "to amend their return so as to present to this Court 

any answer they may have to said amended petition which will enable 

this Court to carry out the mandate of the Supreme Court of the 

United States."

Thereafter, the relator filed an amended petition in which 

he averred, in substance, that he possessed all the educational and 

moral qualifications necessary for admission to the College of Law 

of the University of Florida; that he had an A. B. degree from Lincoln 

University, Pennsylvania; that he had duly applied for admission to 

said College of Law but had been refused admission "solely because of 

certain provisions of the Constitution and Statutes of the State of 

Florida which deny the right of your petitioner admission to the said 

University solely because of...petitioner’s race and color, thus deny

ing .. .petitioner the equal protection of laws solely on the ground of 

his race and color, contrary to the Constitution of the United States 

....that in addition to the College of Law of the University of 

Florida, the board of Control by legislative authority and from 

public funds has established, supported and maintained the Florida 

Agricultural and Mechanical College of law specifically for Negroes 

only;" that the Board has "refused to admit your petitioner to the 

University of Florida solely because of race and color but have 

offered admittance to the Florida Agricultural and Mechanical College 

of Law on the basis of his race and color. That the arbitrary and

Illegal refusal and offer of admittance to the respective colleges 
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by the respondents are in violation of the equal protection of the 

laws guaranteed by the Constitution of the State of Florida and of 

the United States in light of the decision handed down on May 17, 

1954 by the Supreme Court of the United States in Brown v. The Board 

of Education, et al. That the separate educational facilities here

inbefore alleged are Inherently unequal. That by virtue of the 

segregation complained herein your petitioner has been deprived of 

the equal protection of the laws guaranteed under and by virtue of 

the 14th amend picj of the Constitution.”

In due course the respondents filed an amended return to the 

amended petition admitting all of the material allegations of the 

return, except that they denied that the separate educational facili

ties which respondent had been offered were unequal, and denied that 

the segregation complained of deprived the relator of the equal pro

tection of the law guaranteed to him by the Fourteenth Amendment to 

the Constitution of the United States.

The cause is now before this Court for final decision on the 

amended petition, the amended return, and the motion of the relator 

for a judgment in his favor the allegations of the amended return to 

the contrary notwithstanding.

Brown v. Board of Education of Topeka, 347 U. S. 483, 74 

S. Ct. 686, 98 L. Ed. 873, 38 A.L.R. 2d 1180, which we have been 

directed by the Supreme Court of the United States to consider in 

our determination of the right of the relator to the relief prayed, 

was decided on May 17, 1954, some nine months after the judgment of 

dismissal was entered by this Court in the case at bar. It was a 

suit brought by a Negro to gain admission to a public school main

tained exclusively for white children and involved the question as 

to whether or not the ’’segregation of children in the public schools 

solely on the basis of race, even though the physical facilities and 

other ‘tangible’ factors may be equal, deprive the children of the 

minority group of equal educational opportunities.” Except for the 

fact that the school facilities involved were maintained for grade 

and high school students, and not for college students, the essential

....... ................................................................................................................................................................................................................................................................................................................................................................................ :
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facts in the Brown case are identical with those presented by the

amended petition of the relator.

In arriving at its conclusion that the facilities maintained

by the Board of Education of the City of Topeka did not afford to

the children of that city the equal educational opportunities which

the Federal Constitution requires, the Supreme Court of the United

States had this to say:

Ed. 1114

"In Sweatt v

this Court

Painter ^339 U.S. 629, 70 S. Ct. 848, 94 L.

in finding that a segregated law school for

Negroes could not provide them equal educational opportunities

relied in large part on ’those qualities which are incapable of ob

jective measurement but which make for greatness in a law school.'

In McLaurin v. Oklahoma State Regents, 339 U.S. 637, 94 L.Ed. 1149

70 S. Ct. 851 the Court, in requiring that a Negro admitted to

a white graduate school be treated like all other students, again

resorted to intangible considerations: his ability to study, to

engage in discussions and exchange views with other students, and, in

general, to learn his profession.' Such considerations apply with

added force children in grade and high schools. To separate them

from others of similar age and qualifications solely because of their

race generates a feeling of inferiority as to their status in the

community that may affect their hearts and minds in a way unlikely

ever to be undone.

"Whatever may have been the extent of psychological knowledge

at the time of Plessy v. Ferguson [163 U.S. 537, 16 S. Ct. 1138, 41

this finding is amply supported by modern authority

Any language in Plessy v^Ferguson contrary to this finding is reject

ed. (Emphasis supplied.)

"We conclude that in the field of public education the doc

trine of 'separate but equal' has no place. Separate educational

facilities are inherently unequal Therefore, we hold that the plain

tiffs and others similarly situated for whom the actions have been 

brought are, by reason of the segregation complained of, deprived of 

the equal protection of the laws guaranteed by the Fourteenth Amend-

ment.... "

... .... .
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As we have noted, this Court, in reaching its conclusion in

the case at bar, that the facilities offered by the State of Florida 

to the relator Hawkins afforded him the equal educational opportu

nities guaranteed by the Federal Constitution, relied heavily, if 

not entirely, upon the principle stated in Plessy v. Ferguson, supra,

respecting the effect

regulations requiring

of the Fourteenth Amendment upon state laws and

segregation of races in state supported insti- 

tutions: "The object of the £fFourteenth] amendment was undoubtedly

to enforce the absolute equality of the two races before the law 

but in the nature of things it could not have been intended to abolish 

distinctions based upon color, or to enforce social, as distinguished 

from political, equality, or a co-mingling of the two races upon terms 

unsatisfactory to either. Laws permitting, and even requiring, their 

separation in places where they are liable to be brought into contact 

do not necessarily imply the inferiority of either race to the other, 

and have been generally, if not universally, recognized as within the 

competency of the state legislatures in the exercise of their police 

power. The most common instance of this is connected with the estab

lishment of separate schools for white and colored children, which 

have been held to be a valid exercise of the legislative power even 

by courts of states where the policital rights of the colored race 

have been longest and most earnestly enforced....The distinction bet

ween laws interfering with the political equality of the Negro and 

those requiring the separation of the two races in schools...has been 

frequently drawn by this Court.”

But now that the Supreme Court of the United States had ex

pressly repudiated the long-standing principle established in Plessy 

v. Ferguson, supra, so far as it relates to public education, the 

only Federal judicial guide that we have as to what the States must 

do in order to provide "equal educational opportunities" to its citi

zens, within the purview of the Fourteenth Amendment to the Federal 

Constitution, is that laid down in Brown v. Board of Education, supra, 

which expressly holds "that in the field of public education the doc

trine of 'separate but equal’ has no place."

________ _____ _______ __ ■ .... fgMHRSMW
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That. it is our judicial duty to give effect to this new pro

nouncement cannot be seriously questioned. For the Federal Constitu

tion, which all Florida judges have taken a solemn oath to "support, 

protect and defend," Article XVI, Section 2, Constitution of Florida, 

specifically provides that "This Constitution,and the Laws of the 

United States which shall be made in Pursuance thereof...shall be the 

supreme Law of the Land; and the Judges in every State shall be bound 

thereby, any Thing in the Constitution or Laws of any State to the 

Contrary notwithstanding." Article VI, Constitution of the United 

States. (Emphasis supplied.) Therefore, whatever may be our personal 

views and desires in respect to the matter, we have the binding obli

gation imposed by our oath of office, to apply to the issue at hand 

the Federal Constitution, as presently interpreted by the Supreme 

Court of the United States, and in its application to recognize and 

give force and effect to this new principle enunciated in Brown vs. 

Board of Education, supra, that the doctrine of "separate but equal" 

facilities, upon which the original decision of this Court was based, 

and upon which the respondents now bottom their defense to the amend

ed petition of the relator, has no place in the field of public educa

tion in Florida, even though our own Constitution and statutes contain 

provisions that require in our schools the separation of the races.

While it might be suggested that the principle enunciated in 

Brown v. Board of Education, supra, is not binding upon us, under the 

facts of the case at bar, because the cause in which the principle 

was stated involved grade and high schools and not institutions of 

higher learning, we think that a close analysis of the opinion in the 

Brown case, and of the decisions upon which the court bottomed its 

conclusion, make it plain that the principle was meant to apply to 

public schools at all levels. For, as is specifically pointed out in 

the Brown case, the court, in reaching its conclusion that the 

doctrine of separate but equal facilities has no place in the field 

of public education, relied on Its earlier case of Sweatt v. Painter, 

339 U.S. 629, 70 S. Ct. 848, 94 L. Ed. 1114, which Involved the right 

of a Negro to attend the law school of the University of Texas, an
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institution maintained under the Constitution of Texas for white 

persons only., It also relied on, and brought forward into the Brown 

opinion, what it had said, in effect, in McLaurin v. Oklahoma State 

Regents, 339 U.S. 637, 70 S. Ct. 851, 94 L. Ed. 1149, that a Negro 

student, whom the court had required the State of Oklahoma to admit 

to a graduate school maintained by the State for white persons only, 

must be accorded the same treatment as a white student — that the 

furnishing of equal educational opportunities to a Negro student at 

any educational level involved something more than equal physical 

facilities, and required that he be afforded the full opportunity, 

without discrimination to mingle freely with white students so that 

he could exchange views and engage in full discussion with them "and, 

In general...learn his profession.”

It is clear from these citations, and from the action of

the Court in respect to our own judgment of dismissal in the instant 

case, that the new doctrine formulated in Brown v. Board of Education, 

supra, to the effect that in order for educational opportunities to 

be equal they must also be identical, was meant to apply to tax- . 

supported schools at every level; because under the order that was 

entered by the Court in the case at bar, the judgment of this Court, 

which was based upon the doctrine of "separate but equal” was vacated 

and set aside, with directions that the cause be reconsidered in the 

light of the Segregation Cases, Brown vs. Board of Education et al.,

decided May 17, 1954, "in order that such proceedings may be had...

in conformity with the said orderj. .as according to...the Consti

tution and laws of the United States, ought to be had therein....

(Emphasis supplied.)

In considering, from this point of view, the case presently 

before us, it should be noted that in its opinion in the Brown case, 

decided May 17, 1954, the Supreme Court of the United States express- 

ly retained jurisdiction of the cause and the parties, In order to 

have "the full assistance of the parties In formulating decrees;" and 

that on May 31, 1955, after extensive argument by the parties and

amici curiae, a final opinion and judgment was entered in the cause.

Reproduced from the Collections of the Manuscript Division, Library of Congress



-24-

Brown vs. Board of Education of Topeka, and companion cases,  

U.S.... ........ , 75 s. Ct. 753, 99 L. Ed. 653. While it is elementary

that the opinion and judgment dated May 31, 1955, is binding only 

upon the parties that were actually Involved in the cases in which 

it was entered, it cannot be doubted that in the rendition of its 

opinion and judgment the court laid down certain principles and rules 

which we must follow in the instant case in determining the nature of 

the relief that should be afforded the relator:

"The opinions of play 17, 1954] declaring the fundamental 

principle that racial discrimination in public education is unconsti

tutional, are incorporated herein by reference. All provisions of 

federal, state, or local law requiring or permitting such discrimina

tion must yield to this principle....Full implementation of these con

stitutional principles may require solution of varied school problems. 

School authorities have the primary responsibility for elucidating, 

assessing, and solving these problems; courts will have to consider 

whether the action of school authorities constitute good faith imple

mentation of the governing constitutional principles,... At stake is 

the personal interest of the plaintiffs In admission to public schools 

as soon as practicable on a nondlscrlmlnatory basis. To effectuate 

this interest may call for elimination of a variety of obstacles in 

making the transition to school systems operated In accordance with 

the constitutional principles set forth In our May 17, 1954, decision. 

Courts of equity may properly take into account the public Interest 

In the elimination of such obstacles In a systematic and effective 

manner. But it should go without saying that the vitality of these 

constitutional principles cannot be allowed to yield simply because 

of disagreements with them...."

When these principles and rules are applied to the facts 

revealed by the pleadings In the instant case, it is clear that no 

lawful reason has been shown by the respondents as to why the relator 

should not be admitted to the College of Law of the University of 

Florida on the same basis as any white student. As we have hereto

fore stated, the fact, averred in the amended return of the respon
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dent, that the State of Florida maintains a Law College exclusively 

for Negroes at the Florida Agricultural and Mechanical University to 

which the relator has been offered admittance, fails to present, 

under Brown v. Board of Education, a valid defense to the action. 

The second defense presented by the respondents, that the relator 

is now more than 48 years of age and, consequently, ’’the adverse 

psychological effect of segregation on Negro children on which the 

case of Brown v. Board of Education, supra, rested would have no 

application to the petitioner who is a college graduate and 48 years 

of age,” does not, in our opinion, present a valid defense to the 

action o

The third defense presented by the respondents is that ’’the 

admission of students of the Negro race to the University of Florida, 

as well as to other Institutions of higher learning established for 

white students only, presents grave and serious problems affecting 

the welfare of all students and the institutions themselves and will 

require numerous adjustments and changes at the institutions of high

er learning; and respondents cannot satisfactorily make the necessary 

changes and adjustments until all questions as to time and manner of 

establishing the new order shall have been decided on the further 

consideration by the United States Supreme Court,...” (Emphasis 

supplied.)

In respect to this defense, it must be noted that on May 31, 

1955, which was more than six months after the respondents had filed 

their amended return, the Supreme Court of the United States rendered 

its opinion and judgment "establishing the new order" to which the 
in their amended return, 

respondents refer/ And in the establishment of the "new order" it 

specifically stated that "at stake is the personal interest of the 

plaintiffs in admission to public schools as soon as practicable on 

a non-discrimlnatory basis;’’ and that the effectuation of this 

interest "may call for elimination of a variety of obstacles In making 

the transition to school systems operated in accordance with the Con
stitutional principles set forth in [the} May 17, 1954 decision." It 

. • ■".................. . . _
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als o .said that while the courts "may properly take Into account the 

public Interest In the elimination of such obstacles In a systematic 

and effective manner....The vitality of these constitutional prin

ciples cannot be allowed to yield simply because of disagreements 

with them...."

Undoubtedly certain adjustments will have to be made by the 

respondents to accommodate the desires of the relator to attend the 

College of Law of the University of Florida. But It Is Impossible 

for us to believe, when we confine, as we must, our consideration of 

the Issues to the case made by the pleadings, that these adjustments 

will be of such a major nature that the constitutional right of the 

relator to attend the school of his choice should be denied at this 

time simply because of the Inconveniences that may be suffered by 

the respondents In eliminating the administrative obstacles that now 

prevent his attendance.

I am of the opinion, therefore, that the amended return of 

the respondents falls to present any valid defense to the allegations 

of the amended petition and that consequently a peremptory writ in 

favor of the relator should be Issued commanding the respondents to 

consider the application of the relator for admission to the College 

of Law of the University of Florida on precisely the same basis that 

the respondents would consider the application of a white person, and 

that if, upon this basis, the relator is found to have the necessary 

qualifications for admission, he should be admitted to the College of 

Law of the University of Florida under the same-rules and regulations, 

and upon the same conditions, that a white person would be admitted.

THOMAS, J.

In view of the decision of the Supreme Court of the United 

States cited in the mandate of that court Issued in this case, I 

think this court has no alternative but to grant the motion for a 

peremptory writ notwithstanding the answer so I concur in the con

clusion of Sebring, J. that such should be the disposition of this 

controversy now.
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)
Plaintiffs, )

) Civil Action
vs. ) No. T-316

)
BOARD OF EDUCATION OF TOPEKA, )
SHAWNEE COUNTY, KANSAS, ET AL., )

Defendants. )

Messrs. John Scott, Charles Scott, Robert L. Carter, Jack Greenberg, 

Charles E. Bledsoe and Thurgood Marshall for Plaintiffs;

Messrs. George Brewster, Lester Goodell, James Porter, and Harold R. 

Fatzer, Attorney General, for Defendants.

Before HUAMAN, United States Circuit Judge, MELLOTT, Chief District 
Judge, and HILL, District Judge.

OPINION and ORDER

On August 2, 1955, the plaintiffs in the above entitled cause filed 
a motion for a hearing on the formulation of a decree and judgment in 
this cause. The matter was set down for hearing on August 24, 1955, at 
Topeka, Kansas. At that time, the parties appeared in person and by their 
attorneys. A hearing was held, the subject of which was whether the Board 
of Education had fully complied with the order of the Supreme Court in 
this cause dated May 31, 1955.

A full hearing was accorded the parties. Evidence was received and 
arguments were heard by the respective attorneys. The Board of Education 
submitted the plan put in force for the current school year to bring 
about desegregation. Mo useful purpose would be accomplished by setting 
out the plan in detail. The Superintendent of the Public School System 
of Topeka, with commendable candor, gave it as his opinion that the plan 
•adopted for the current school year did not fully accomplish desegregation. 
The central principle of the plan is that hereafter, except in exceptional 
circumstances, mCLooI children irrespective of race or color shall be 
required to attend the.school in the district in which they reside and 
that color or race is no element of exceptional circumstances warranting 
a deviation from this basic principle.

There are a number of respects in which we feel that the plan does 
not constitute full compliance with the mandate of the Sunreme Court, but 
that mandate implies that some time will be required to bring that about. 
The elements that we feel do not constitute full compliance are mostly of 
a minor nature but since this is not a final decree no useful purpose would 
be served by setting them out herein.

The most serious objection to the present plan relates to the mile 
adopted, permitting children reaching kindergarten age for the first time



ssao3uo3 jo Xiuqiq ‘uowiaiq {dpasnuBj^ 9<p uiojj paanpoadajj

The Court does not look with favor upon such a rule, but since it 
was stated that the rule was a temporary one having application only to 
the present school year and forming no part of the permanent school plan, 
we do not feel that it requires a present condemnation of an overall plan

^ dent or intelligent election as to where it desires to go to school and 
W election in such cases is in fact the election of the parents of

go to the school in the district in which they 
another district. It is, of course, obvious that 

of kindergarten school age has no discretion to make an indepen-

which shows a good faith effort to bring about full desegregation in the 
Topeka Schools in full compliance with the mandate of the Supreme Court.

It was stressed at the hearing that such schools as Buchanan are 
all-colored schools and that in them there is no intermingling of colored 
and white children. Desegregation does not mean that there, must be inter
mingling of the races in all school districts. It means only that they 
may not be prevented from intermingling or going to school together be
cause of race or color.

If it is a fact, as we understand it is, with respect to Buchanan 
School that the district is inhabited entirely by colored students, no 
violation of any constitutional right results because they are compelled 
to attend the school in the district in which they live.

It is the conclusion of the court that while complete desegregation 
has not been accomplished in the Topeka School System, a good faith 
effort toward that end has been made and that, therefore, the plan adopted 
by the Board of Education of the City of Topeka be approved as a good 
faith beginning to bring about complete desegregation. Jurisdiction of 
the cause for the purpose of entering the final decree is retained until 
such time as the Court feels there has been full compliance with the 
mandate of the Supreme Court.

It is so ORDERED.

Signed this 28 day of Oct., 1955.

/s/ Walter A. Huxman

/s/ Arthur J. Mellott

/s/ Delmas C. Hill___I ■■■.Ai—w.     i ii i , ■

Entered Oct. 28, 1955 
Harry M. Washington... Ole^k 
Ey Elizabeth G, El r*eputy
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RICHARD W. ERVIN
attorney general

STATE OF FLORIDA 
OFFICE OF TH E

ATTORNEY GENERAL
TALLAHAS S EE

June 3,

My dear Mr. Chief Justice:

This is to express sincere thanks to you and the other 
members of the Court for the implementation decision in the 
segregation cases. It is wise, considerate of Southern 
traditions and customs; gives first opportunity to local 
school officials to implement in the light of local condi
tions; affords the Negroes a certain goal and, best of all, 
these considerations are equitably treated and applied by 
the courts of first instance.

Rie decision has met with wide approval in our state.

There will be many difficulties encountered in comply
ing with the decision of course, but everything considered, 
this wise decision will make these far less hard to solve 
than otherwise.

It may not be quite within the proprieties to express 
thanks for a court decision, but if there ever was an ex
ception, this wise implementation decision is the one for 
which expression of appreciation appears altogether in 
order.

Richard W. 
Attorney General of Florida

The Chief Justice of the United States 
The Supreme Court 
Washington 13, D. C.



November 14, 1955

Honorable Walter A. Huxman,
Circuit Judge,
United States Court of Appeals

for the Tenth Circuit, 
Topeka, Kansas.

My dear Judge:

It was thoughtful of you to send me a copy of your opinion 
in Oliver Brown, et al v. Board of Education of Topeka, Shawnee 
County, Kansas, et al, I was very much interested in reading it.

Your opinion is in the spirit of the recent decisions of this 
Court on the subject. "Good faith" and "deliberate speed" combined 
with understanding, patience and perseverance on the part of the 
courts are the basic factors in the program. I am sure you have 
caught the spirit of it, and that as a consequence real progress 
is being made.

With best wishes, I am

Sincerely,



OR UK L. PHILLIPS 
DKNVKR t.COLO.

DAM G.RRATTON 
ALBUQUKRQUK. N. MKX.

WALTER A.HUXMAN 
YOmA, KANS.

ALFRED R. MURRAH 
OKLAHOMA CITY 1. OKLA.

JOHN C. PICKETT
CHEYSMNK.WYO.

TOM C. CLARK 
CIRCUIT JUSTICE 

WASHINGTON IS. D. C.

• CIRCUIT JUDGES

United States Court of Appeals
TENTH CIRCUIT

Topeka, Kansas
Nov. 1, 1955

Honorable Earl Warren,
Chief Justice,
United States Supreme Court,
Supreme Court Bldg., 
Washington 25, D. C.

My dear Chief Justice:

I do not know what continuing interest 
or supervision the Supreme Court intends to exercise 
in the so-called segregation case. You may recall 
that the case that went up from Topeka was entitled 
Oliver Brown, et al. v. Board of Education of Topeka, 
Shawnee County, Kansas, et al.

This case came before our court lately on 
a motion or pleading by the plaintiffs objecting to 
the plan of desegregation adopted by the Board of 
Education. Our court held a hearing, briefs were sub
mitted, and an opinion and order were entered in the 
case.

I am today sending to the Clerk of your 
Court ten mimeographed copies of the opinion and order 
which we entered in the case, with the suggestion that 
if thought appropriate one copy could be filed in the 
Clerk’s Office and there would be available for each 
Justice of the Supreme Court a copy of the order, if 
they were interested in reading it.

I just thought I would drop you these few 
lines calling your attention to this matter.

With continued high regards and esteem, I

WAH:vg



No. 1 Oliver Brown, et al. , Appellants, v. Board of Education of Topeka, 
Shawnee County, Kansas, et al;

On appeal from the United States District Court for the District 
of Kansas;

No. 2 Harry Briggs, Jr. , et al. , Appellants, v. R. W. Elliott, et al.
On appeal from the United States District Court for the Eastern 
District of South Carolina;

No. 3 Dorothy E. Davis, et al. , Appellants, v. County School Board of Prince 
Edward County, Virginia, et al.

On appeal from the United States District Court for the Eastern 
District of Virginia;

No. 4 Spottswood Thomas Bolling, et al. , Petitioners, v. C. Melvin Sharpe, et al. 
On writ of certiorari to the United States Court of Appeals for 
the District of Columbia Circuit;

No. 5 Francis B. Gebhart, et al. , Petitioners, v. Ethel Louise Belton, et al. 
/ v On writ of certiorari to the Supreme Court of Delaware.

These cases wereAdecided on May 17, 1954. The opinions of that date,

declaring the fundamental principle that racial discrimination in public education 

is unconstitutional, are incorporated herein by reference. All provisions of 

federal, state, or local law requiring or permitting such discrimination must yield 

to this principle. There remains for consideration the manner in which relief is 

to be accorded.

Because these cases arose under different local conditions and their

disposition will involve a variety of local problems, we requested further argument 

on the question of relief. In view of the nationwide importance of the decision, we 

invited the Attorney General of the United States and the Attorneys General of all 

states requiring or permitting racial discrimination in public education to present 

their views on that question. The parties, the United States, and the States of 

Florida, North Carolina, Arkansas, Oklahoma, Maryland, and Texas filed briefs 

and participated in the oral argument.

_ ............................ ....
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These presentations were informative and helpful to the Court in its 

consideration of the complexities arising from the transition to a system of 

public education freed of racial discrimination. The presentations also 

demonstrated that substantial steps to eliminate racial discrimination in public 

schools have already been taken, not only in some of the communities in which 

these cases arose, but in some of the states appearing as amici curiae , and in 

other states as well. Substantial progress has been made in the District of 

Columbia and in the communities in Kansas and Delaware involved in this 

litigation. The defendants in the cases coming to us from South Carolina and 

Virginia are awaiting the decision of this Court concerning relief.

Full implementation of these constitutional principles may require 

solution of varied local school problems. School authorities have the primary 

responsibility for elucidating, assessing, and solving these problems; courts 

will have to consider whether the action of school authorities constitutes good 

faith implementation of the governing constitutional principles. Because of their 

proximity to local conditions and the possible need for further hearings, the 

courts which originally heard these cases can best perform this judicial appraisal. 

Accordingly, we believe it appropriate to remand the cases to those courts.

In fashioning and effectuating the decrees, the courts will be guided by 

equitable principles. Traditionally, equity has been characterized by a practical 

flexibility in shaping its remedies and by a facility for adjusting and reconciling 

public and private needs. These cases call for the exercise of these traditional
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attributes of equity power. At stake is the personal interest of the plaintiffs 

in admission to public schools as soon as practicable on a non-discriminatory 

basis. To effectuate this interest may call for elimination of a variety of 

obstacles in making the transition to school systems operated in accordance 

with the constitutional principles set forth in our May 17, 1954, decision.

Courts of equity may properly take into account the public interest in the 

elimination of such obstacles in a systematic and effective manner. But it 

should go without saying that the vitality of these constitutional principles cannot 

be allowed to yield simply because of disagreement with them.

While giving weight to these public and private considerations, the 

courts will require that the defendants make a prompt and reasonable start 

toward full compliance with our May 17, 1954, ruling. Once such a start has been 

made, the courts may find that additional time is necessary to carry out the 

ruling in an effective manner. The burden rests upon the defendants to establish 

that such time is necessary in the public interest and is consistent with good 

faith compliance at the earliest practicable date. To that end, the courts may 

consider problems related to administration, arising from the physical condition 

of the school plant, the school transportation system, personnel, revision of 

school districts and attendance areas into compact units to achieve a system of 

determining admission to the public schools on a non-racial basis, and revision 

of local laws and regulations which may be necessary in solving the foregoing

problems. They will also consider the adequacy of any plans the defendants
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may propose to meet these problems and to effectuate a transition to a racially 

non-discriminatory school system. During this period of transition, the courts 

will retain jurisdiction of these cases.

The judgments below, except that in the Delaware case, are accordingly 

reversed and remanded to the District Courts to take such proceedings and enter 

such orders and decrees consistent with this opinion as are necessary and proper 

to admit to public schools on a racially non-discriminatory basis with all 

deliberate speed the parties to these cases. The judgment in the Delaware case 

ordering the immediate admission of the plaintiffs to schools previously attended 

only by white children - is affirmed on the basis of the principles stated in our 

May 17, 1954, opinion, but the case is remanded to the Supreme Court of 

Delaware for such further proceedings as that Court may deem necessary in 

light of this opinion.

IT IS SO ORDERED.
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THE CHIEF JUSTICE
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May 26. 1955

MEMORANDUM FOR THE CONFERENCE:

Enclosed is a memo on the segregation cases which has mad® 

the circuit. Approval as to substance and form has been generally 

indicated. Minor changes, largely stylistic, have been made to 

conform to suggestions of several members of the Court.

If agreeable, we will discuss it at the Conference tomorrow.
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requir® solution of varied local school problems. School authorities have the

primary responsibility for elucidating,, assessing, and solving these problems;

courts will have to consider whether the action of school authorities constitutes

good faith implementation of the governing constitutional principles. Because of

courts which originally heard those cases can best perform this judicial appraisal.

Accordingly, we believe it appropriate to remand the cases to those courts

♦/
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At stake is ths personal interest of
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pffectuat® a transition to a racially nen-discriminatory school syetem. During this 

period of transition, the courts will retain jurisdiction of these cases.

Th® judgment® below* except that in ths Delaware case* accordingly are 

reversed and remanded to the District Coarts to take such proceedings and eater 

such orders and decrees consistent with this opinion as are necessary and proper 

to admit to public schools on a racially nen-discriminatory basis with all delib- 

orate speed the plaintiffs and those similarly situated in their respective school 

districts who may within such time as may be fixed by the District Courts become 

parties to these cases. The judgment in the Delaware case • ordering the immediate 

admission of the plaintiffs to schools previously attended only by white children - 

is affirmed on the basis of the principles stated in our May 17* 1954, opinion, but 

the case is remanded to the Supreme Court of Delaware for ouch further proceed

ings as that Court may deem necessary in light of this opinion.

IT IS SO O&DKUD.
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EDUCATION
415 WEST EIGHTH STREET RAYMOND F. TILZEY

DIRECTOR OF CENSUS 

AND ATTENDANCE

TOPEKA,KANSAS

May 5, 1955

Percentages of Estimated Enrollment in the Topeka Public Schools 
for Grades—Kdgn thru 6th for the year 1955-56. This list includes 
only the Public Elementary Schools in the City of Topeka, Kansas

RI-T/tw

SCHOOLS PERCENT OF COLORED PUPILS PERCENT OF WHITE PUPILS
ESTIMATED TO BE ENROLLED ESTIMATED TO BE ENROLLED
IN GRADES KDGN THRU 6 IN GRADES KDGN THRU 6

Buchanan ------- 100. % 0. %
Central Park 2.U 97.6
Clay 6.0 9U.0
Crestview 0. , 100.
Gage 0. 100.
Grant 16.8' 83.2
Lafayette 8.U' 91.6
Lincoln 11.7' . 88.3
Lewman Hill 11. u • 88.6
Monroe 100. • 0.
Oakland 0. 100.
Parkdale U.7 85.3
Polk 0. 100.
Potwin 0. 100.
Quincy 6.8 93.2
Quinton Heights 2.8' 97.2
Randolph 0.7 99.3
Southwest 0.9 99.1
State Street U.6 95Ji
Sumner 3.0 97.0
Van Buren 15.2 8U.8
Washington 100. 0.

.bRQspectfully submitted,

Raymond F. Tilzey^ V
Director of Census
and Attendance
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June 24, 19f>UCHAMBERS OF 

JUSTICE HAROLD H. BURTON

MEMORANDUM TO THE CHIEF JUSTICE

Suggestions as to Report on Integration of 
Races in Public Schools

In response to your request that I give thought to the type 
of research and report that might be developed during the summer recess 
in connection with the decrees to be considered in the segregation cases 
next fall, I submit the following comments:

1. The research and report should relate not so much to the 
legal analysis of the issues or form of the decrees as to the supplying of 
factual material which will constitute a sound background for the consider
ation of the arguments and suggestions which the Court will receive next 
fall in answer to the questions which it has set down for reargument. See 
3U7 U.S. U9$-h96, n. 13.

2. The report should present in summary form, with references 
to sources, the factual status of integration in public schools (in 
northern arid southern states and in the District of Columbia), the proce
dures now being used to pass from segregation to integration and the pro
grams, if any, which have been responsibly authorized to promote future 
integration.

3. "The Negro and the Schools" by Harry S. Ashmore, published 
in 19^U by the University of North Carolina Press and financed by the Ford 
Foundation, presents a report along somewhat the lines suggested above. 
It is timely and its material should be helpful.

11. Consideration should be given to differences, if* any, in the 
conditions and procedure appropriate to rural public schools in contrast 
to urban public schools.

£. Consideration should be given to experience with integration:

a. On a geographical basis fitting schools to population.

b. On options to choose schools, especially in cases of 
borderline residence.

c. On gradual integration, such as beginning with the 
lower grades and proceeding to higher grades at the rate 



of one year at a time, thus keeping pace with the age 
of the integrated lower grades as the pupils grow 
older*

d. On the separation of the sexes.

e. On classification by aptitudes and intelligence.

f. On the teaching and administrative staffs.

6. Experience with private schools subsidized through tax ex
emption or through appropriation of public funds for designated or general 
purposes.

7. Standards and tests useful in distinguishing efforts, in good 
faith, to promote integration as far as possible in a manner suited to local 
conditions from efforts to evade integration as far as possible.

Cordially yours,

The Chief Justice
/ • ■ , » •



July 7, 1954

Dear Mr. Gunther:

Before leaving for the West Coast* the 
Chief Justice dictated the attached memorandum 
which he asked me to give to you when you re
ported for work. Since I will be away on my 
vacation at that time, I am leaving it with Miss 
Bryan.

I hope that you succeeded in getting a 
little vacation, and I will see you the first 
part of August.

SincerelyA C 1 v & y ।

Mr. Gerald Gunther, 
The Chief Justice's Chambers



July 6, 1954

MEMORANDUM TO MR. GUNTHER;

Re: Segregation Research

Since our discussion concerning tbe segregation research project, 
I have ascertained that a law clerk of each of tbe following Justices will 
be available to work with you during tbe recess: Justices Reed, Frank- 
furter, Jackson and Burton.

I would suggest that you meet as early as possible for tbe purpose 
of reducing to writing the character and scope of the work. In order to 
avoid duplication, a breakdown should be made and agreement reached as 
to the part to be undertaken by each of the clerks. I would also suggest 
that you meet regularly for discussion of the progress being made in order 
that the entire group will be cognisant of the work as It is progressing.

I believe we should know as many conditions that must be faced as 
it is possible to ascertain. It would also seem desirable to me to know all 
of the proposals for defeating integration. Frequent evaluation of these 
proposals and of counter proposals should be helpful.

It may be that from time to time some of the Justices will have sug
gestions for tbe study and, if so, these, of course, should be given prefer
ential treatment. The main purpose of the study is to gather all informa
tion that might be of legal or practical value in meeting the varying conditions 
tn the states where public school segregation is a problem.

1 am attaching a memorandum from Justice Burton concerning bls 
views on tbe study and also excerpts from a letter I received from Justice 
Frankfurter.

Reproduced from the Collections of the Manuscript Division, Library of Congress



DECREE FOR THE SOUTH CAROLINA CASE

1. All provisions of the Constitution, laws, rules and regulations of the

State of South Carolina, or any political subdivision thereof, that provides for the 

admission or exclusion of persons to the public schools of School District No. 22 

of Clarendon County, South Carolina, on the basis of race or color, are contrary 

to the Fourteenth Amendment to the Federal Constitution and null and void.

2. Defendants, their successors in office, their agents, employees, servants 

and all other persons acting under the direction and supervision, are enjoined from 

admitting to or excluding persons from any public school in School District No. 22 

in Clarendon County, South Carolina, on the basis of race or color.

3. The defendants are requested to file with the District Court for the 

Eastern District of South Carolina on or before September 1, 1955, a plan for the 

admission of persons to the public schools of School District No. 22 of Clarendon 

County, South Carolina, without regard to race or color.

4. The District Court shall retain jurisdiction to make whatever further 

orders it deems appropriate to carry out the foregoing with all convenient despatch.

Reproduced from the Collections of the Manuscript Division, Library of Congress



April 29, 1955

Dear Shay:

Thanks for the enclosed. I have 

made a copy of it for further reference.

E. W.

Mr, Justice Minton



July 6, 1954

MEMORANDUM TO MR, GUNTHER;

Re: Segregation Research

Since our discussion concerning the segregation research project, 
I have ascertained that a law clerk of each of the following Justices will 
be available to work with you during the recess: Justices Reed, Frank
furter, Jackson and Burton.

1 would suggest that you meet as early as possible for the purpose 
of reducing to writing the character and scope of the work. In order to 
avoid duplication, a breakdown should be made and agreement reached as 
to the part to be undertaken by each of the clerks. I would also suggest 
that you meet regularly for discussion of the progress being made in order 
that the entire group will be cognisant of the work as it is progressing.

I believe we should know as many conditions that must be faced as 
it is possible to ascertain. It would also seem desirable to me to know all 
of the proposals for defeating integration. Frequent evaluation of these 
proposals and of counter proposals should be helpful.

It may be that from time to time some of the Justices will have sug
gestions for the study and, if so, these, of course, should be given prefer
ential treatment. The main purpose of the study is to gather all informa
tion that might be of legal or practical value in meeting the varying conditions 
in the states where public school segregation is a problem.

I am attaching a memorandum from Justice Burton concerning bls 
views on the study and also excerpts from a letter I received from Justice 
Frankfurter.

C. J.



LAW CLERKS’ RECOMMENDATIONS FOR SEGREGATION

DECREE

The following represents the views of the six law clerks who prepared 

the Segregation Research Report. These views are based upon the work done 

on the Report, and upon a number of discussions we have had during and after 

preparation of the Report. We disagree on a number of important matters, - 

but there is a fairly large area of agreement.

A. Remand. We agree that the cases should be remanded to the District 

Courts for supervision of the execution of the decree. District Courts will be 

closer to the particular circumstances of each case, and may be regarded less 

as interlopers than this Court would be, in exercising direct supervision or by 

appointing masters. District Courts may in turn wish to appoint masters in 

some cases, but this should be left to their discretion and should not be 

discussed in this Court’s opinion.

B. Decree. We agree that this Court should formulate a simple decree, 

in light of the relief asked for in these cases. A suggested form would be: 

"The defendants are hereby enjoined from determining the admission of the 

plaintiffs to schools on the basis of a racially segregated school system. ’’ 

If any general guides are to be enunciated, they should not be included in 

the decree itself, but rather in a separate opinion.

C. Necessity for Guides: We do not agree on this question. Five of us 

think some guides necessary; one is opposed.

(1) Reasons for guides: Those of us who favor general directions concerning 

desegregation share the following views:

We recognize the danger of deciding cases before they are here. At the 

same time, we realize that the present cases are class suits in fact affecting 
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millions of children and that school boards and the lower courts are looking 

to this Court for guidance as to their respective duties under the decision. 

Moreover, this Court owes some obligation to those areas which began to 

desegregate after the decision: They proceeded on the theory that they would 

eventually be required to do so, and that their experience could be of help 

in framing the decrees. For this Court to say nothing more in its decrees 

than it has already said would be leaving those areas out on a limb. Further, 

there is an obligation to the District Judges who will be asked to supervise 

compliance. The remand will cast a heavy enough burden upon them. That 

burden will be lightened if this Court lays down general standards. It will 
*

enable the local judges to point to a superior authority in undertaking what 

will often be unpopular action. And it will give them some standards for 

evaluating the states’ plans in determining whether they represent bona fide 

compliance, rather than being left wholly at sea when faced with the jargon 

of educators which may or may not be a guise for evasion.

As a result of our work on the Report, we appreciate the variety 

and complexity of legitimate educational considerations, and the consequent 

difficulty of formulating general standards.... Obviously this Court cannot 

anticipate all the local problems which may arise. Nevertheless, some general 

guides for pending and future cases can be set forth, without embarrassing 

the Court at some later date. We do not think that the Court would obtain 

significant additional information for general standards by waiting for a few 

more cases to come up from the District Courts. A lack of guides at this 

time would increase confusion and encourage more delay than is necessary. 

Such guides would merely recognize normal practices of educational 

administration and aid in deciding the central issues in each case: whether the 

plaintiff is being segregated on the basis of race, and whether the defendants 

are making good faith efforts to end such segregation. Such guides should be 

set down in general terms and with the reservation that the law governing future

-2-
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cases will not be finally decided until those cases are actually before the 

courts. It should be made clear that the purpose is solely general guidance 

and that District Courts will still have much discretion in light of local 

circumstances. Inevitably, this will not be the last word on the subject by 

this Court; further guidance will evolve from future litigation, which in some 

cases will have to be reviewed by this Court.

(2) Reasons against guides: The member of our group who opposes any 

statement by this Court beyond a decree such as suggested in (2) supra, states 

his reasons as follows:

The Report establishes the wide divergence of school organizational 

systems and other pertinent local conditions which would seem to point up the 

relative impossibility of this Court's making any effective generalization of 

standards. Rather, any intimation of what this Court thinks is required to 

constitute lawful school practices might well provide further opportunity for 

rebellious school administrators and states to employ their ingenuity in 

efforts to avoid compliance. My view is that the states should be allowed to 

conform to the principle of the mandate free from any guide or general 

restrictions. It would then be up to the individuals in the community who feel 

the states or community school boards have not confo rmed to bring the 

appropriate action in the district courts. Through only a few of these concrete 

cases the lower courts and this Court will be able to set up the more specific 

requirements which a school administration must follow to be constitutionally 

permissible. Through this method the Court can allow the states the maximum 

freedom while standing ready to enforce any individual's constitutional right. 

In addition the Court will have before it specific situations with the added 

benefits of findings made by local judges when it takes steps to lay down what 

constitutes discriminatory or non-discriminatory practices.

-3-
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D. The Contents of the Opinion: Unless specifically noted, all 

six of us agree on the following suggestions. [For purposes of this discussion 

the member of our group who opposes the issuance of any opinion, see 

C(2) supra, has expressed his views as to the contents of such an opinion, 

if one is to be handed down. ]

1. General: The problem is recognized as primarily a local one. 

Diverse situations require that the main responsibility rest with local school 

boards. At the same time, the courts have a definite responsibility; the state, 

under the guise of local responsibility, cannot continue to segregate in a 

pattern which has now been held invalid. Some degree of judicial control is 

unavoidable.

2. Procedural: We agree that the District Courts should recognize 

in future cases that the burden of proof, as in other cases, is on the plaintiff. 

One of us believes that in the cases now before the Court, and perhaps in 

future cases, the local school authorities should be required to submit a 

comprehensive desegregation plan for the District Court’s approval. The 

rest of us, however, do not think that such an explicit requirement is necessary. 

To be sure, as a defense to a segregation claim, the defendants will in most 

cases probably point to the general admission practices of the school or districts 

involved. However, a uniform burden to come forward with a plan should not 

be required, since in some cases the defendants may be able to establish an 

adequate defense by pointing to factors short of a plan and relevant only to 

the particular plaintiff. In this manner, the traditional procedures of the 

adversary system can be more closely adhered to, and the danger of conveying 

the impression that no plan can be put into effect without prior court approval 

can be avoided.

The burden on the plaintiff which must be met before the defendants 

must come forward will vary with the particular situation. Obviously, the kind

-4-
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of allegation present in the cases now before the Court -- that the defendants 
*

are maintaining a segregated school system -- will be adequate. Unless 

the defendants show that they are complying with this Court’s ruling of 

unconstitutionality in good faith, an injunction should issue. If the authorities 

have instituted a desegregation plan, the plaintiff may allege failure to be 

admitted to the desired school either (a) by attacking the plan itself or 

(b) by stating the facts particular to his own case, such as failure to be 

admitted to the nearest school. The issue of fact then to be determined will 

be whether (a) the plan constitutes good faith compliance with this Court’s 

earlier ruling as supplemented by the forthcoming opinion, or (b) whether the 

individual is in fact being segregated because of race.

3. Time for Compliance. Five of us agree that, whatever may be 

said for immediate desegregation at all levels of the Southern School systems, 

such a requirement is impractical. The decree-and-opinion is likely to be 

ignored by almost all elements in the South if it is viewed as clearly arbitrary 

and unreasonable. Even such moderate spokesmen as Ashmore, editor of 

"The Negro and the School, ” and Hodding Carter, Mississippi newspaper 

editor, warn that compliance is unthinkable if the decree does not provide 

for some gradualism. On the other hand, we think that our Report shows that 

the mere passage of time without any guidance and requirements by the courts 

produces rather than reduces friction. It smacks of indecisiveness, and gives 

the extremists more time to operate. This is particularly true where an area 

attempting desegregation in good faith is located near an area seeking to avoid 

desegregation; each area can point to the other and condemn its own leaders. 

Once there is some legal sanction, evasive tactics are cut down and popular 

acceptance spreads. Therefore, we are opposed to complete silence from the 

courts on time limits, and agree that some compromise must be found.

(a) One of us, as noted, would let the time be determined by the District Courts, 

in light of local conditions and sentiment; the rest of us oppose this, on the
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ground that this would put a premium on local hostility to demonstrate the 

"impracticability” of immediate action, (b) Another member of our group, -- 

the one proposing that local authorities must submit desegregation plans for 

court approval -- while encouraging immediate, full compliance, would 

nevertheless allow plans which did not contemplate any action for several 

years, as long as the desegregation process is completed in a maximum of 

12 years. The four remaining members of the group oppose this view as well, 

on the ground that we see nothing to be gained by sanctioning years of inaction; 

we fear that this would increase opposition, inhibit communities ready to move 

more quickly, and insult those officials who have already begun to desegregate, 

(c) A third law clerk opposes all gradualism. He feels the extreme injustice 

of condemning half a generation of Negro school children to a segregated system 

and believes that allowing this will greatly weaken the Court's moral position. 

Furthermore he fears that the militant segregationists will not be pacified by 

such a move and that it would only divide those in favor of desegregation. He 

thinks that the real dangers inherent in the shock of Negro children attending 

white schools will not be appreciably lessened by permitting gradual desegregation,- 

and may very well be increased since the younger Negro children may more 

easily be scared out of white schools.

(d) The three other members of our group agree that, after the 

passage of a reasonable time of no more than one year from the issuance of 

the decree-and-opinion to allow planning and administrative changes, some 

"immediate” steps toward desegregation must be demonstrated to support a 

finding of good faith compliance, even though total desegregation takes several 

years. We believe, for example, that some states may comply by desegregating 

one class at a time, which would mean a lapse of 12 years before total compliance. 

Such a plan would be permissible; good faith compliance with a decree enjoining 

maintenance of a segregated system would be established by showing that some 

classes are now desegregated, although the particular plaintiff may be attending
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a segregated grade. We recognize the difficulty of reconciling the usually 

personal nature of the claimed constitutional right with an opinion sanctioning 

the segregation of some children. However, we think that reconciliation 

possible here, in light of the unusual nature of these cases, which in fact 

are attacks on a system of segregation. We think there is compliance with 

the requirement to eliminate that system if the defendants show that concrete 

steps have been taken to desegregate, though that process is not complete 

at the time of suit.

Although we think a 12-year gradual desegregation plan permissible, 

we are not certain that the opinion should explicitly sanction it. There is 

the danger that it may encourage gradualism even in communities ready for 

more speedy action; but to say nothing about gradual plans may make widespread 

compliance improbable. A suggestion that some immediate steps are required 

and that expeditious full desegregation is encouraged, with discretion in the 

District Judges to find good faith compliance even where a 12-year gradual 

plan is in effect and is justified by local circumstances, may be the answer. 

In short, this compromise would require that some action of an affirmative 

and demonstrable nature must be undertaken immediately, but that so long as 

efforts along these lines are continued in good faith, the states are allowed a 

reasonable time to carry them out.

4. Criteria re Desegregation Plans: Assuming that the school 

authorities submit as their defense an allegedly desegregated plan, the following 

general criteria are suggested for the guidance of the District Courts in 

determining the ultimate question: whether the plaintiff is being segregated on 

the basis of race, or whether he is attending his school for legitimate 

educational reasons.

-7-
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(a) Attendance area districting (continuous lines drawn around 

contiguous areas, with students required to attend the school withintheir 

area): Such districting (which, as the Report indicates, is the most commonly 

used method of determining attendance) is assumed to be valid if the district 

boundaries are continuous lines drawn around contiguous areas unless 

(a) The plaintiff offers affirmative evidence showing that the boundaries of 

the districts were determined for the purpose of continuing unconstitutional 

segregation, or (b) the districting appears arbitrary and unreasonable on its 

face, as where the districts are so contoured as to extend geographical 

peninsulas into physically unified areas to take in individual Negro homes. 

Evidence that the boundaries in fact result in segregation should be competent, 

but not conclusive as to unconstitutionality. In situations (a) and (b), the 

defendants must satisfy the court that there is some basis for the districting 

other than race -- e.g. , natural or man-made hazards. (The only substantial 

disagreement in our group as to the nature of the criteria relates to this 

point. One of the six would bar further judicial examination of districting if 

the defendants merely establish that the district boundaries are continuous 

lines enclosing contiguous areas. He would not consider a claim that the 

boundaries are arbitrary on their face.)

(b) Optional, Voluntary Choice Determination of Attendance (students 

attending schools of their choice; methods (a) and (b) are often used in 

conjunction). Such a plan is assumed to be valid if the choice is open to 

children of both races unless the plaintiff is denied admission to the school 

of his choice. In that event, the defendants must satisfy the court that the 

denial of admission was on non-racial grounds. If the state claims that the 

school was filled when the plaintiff applied, it becomes a question of fact 

whether the school was filled to normal capacity and whether that capacity 

was reached by non-discriminatory methods (e.g. , whites may not have 

priority in enrollment over similarly situated Negroes.)

-8-
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(c) Individual assignments by school authorities. - This method 

is not presumptively invalid. The plaintiff may challenge it by showing 

(a) that the resulting pattern of assignments reveals purposeful segregation 

(cf. grand jury cases), or (b) that the child was not assigned to the nearest 

school, thus requiring the defendants to come forward with a valid reason for 

the assignment.

Conclusion: We believe that the suggestions with which most of

us agree would accomplish several major purposes: (1) They would indicate to 

the South that the Court understands and is sympathetic to the problems which 

the decision raises in their states. (2) They would prevent the decision from 

being completely unenforceable in the deep South, because it offers opportunities 

for substantial compliance. Practically speaking, it seems more important 

at the present time to get a few Negroes into white schools than to require 

overall, immediate desegregation, unacceptable to white Southerners.

(3) They would require some Immediate action, preventing the decision from 

becoming a dead letter and supporting those officials who have already begun 

desegregation. (4) They would leave considerable discretion with local judges, 

yet not leave them wholly at sea and without explicit Court support for their 

actions.

****» ***** WW*** .
Reproduced from the Collections of the Manuscript Division, Library of Congress
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OUTLINE OF POSSIBLE PROVISIONS FOR DECREES

Time ProviaIona.

1. Say nothing

2, Immediate (beginning of next school semester)

3. Must comnence at beginning of next school year 

(Sept, 1955); must be completed within one year 

(by Sept, 1956) [NAACP],

U, Remand to DC, with general approval of gradualism 

and without mention of any requirement to fix 

time limits. [N.C., Tex., S.C., Md.)

5<> Remand to DC, with, permission to allow "ample 

time", recognising physical and "intangible" 

factors. [5b , Fla. ]

6. DC to fix time, in light of local conditions, 

including community sentiment.

7<> DC to fix time, in light of local conditions such 

as time required for planning and administrative 

changes, but not to consider community hostility as 

such,

8. Good faith compliance if plan to desegrate submitted 

now (or within maximum of one year for planning); no 

need to show beginning of desegregation as long as 

plan calling for future action exists,

9, Same as 8, but plan for desegregation must contemplate 

completion within 12 years.

10o Good faith compliance if present steps to end 

desegregation are being taken (i.e,, some desegra- 

ted classes now or within one year for planning); 

maximum for completion 12 years.

11. Same as 10 (i.e., showing of desegregation process 

presently in progress), without maximum time limit,

12. Same as 10 (require showing of "constructive transi

tional program in progress"), withewt "extendedTbut 

not indefinite maximum time limit, [Del.]



Page 2.

Direct defendants to submit plan forthwith (or 

90 days or one year etc.), said plan to provide 

for desegregation as soon as feasible. Plan must 

call for immediate commencement of desegregation 

program. During process, submit periodic compliance 

reports. DC to fix earliest practicable date for 

completion. [Current U.S. Brief]

Direct defendants to end segregation forthwith (i.e., 

beginning of next school term)5 if defend/^ts claim 

this inequitable, DC to order them to propose, for 

court approval, plan to accomplish desegregation as 

expeditiously as possible; maximum * 1 year from 

receipt of mandate, with leave to extend "for a 

further reasonable time" if in the judgment of the 

DC "the necessities of the situation so require". 

[Brief of US on previous argument, 1953 Term] 

Remand merely with general approval of gradualism; 

"invite" (hot only nudge but even exhort") Congress 

to take specific implementing action, in supplemental 

opinion. Congress should, urider Amendment XIV, Sec. 

5, specify time limits, etc. [Ark.] 

Compliance "not later than beginning of next school 

term"; DC may allow additional time as required by 

unusual technical or administrative conditions shown 

by defendants by substantial evidence at open hearings; 

community hostility not to be considered as such as 

basis for delay; DC shall not extend compliance deadline 

for more than one term at a time. [American Veterans 

Committee.]



GUIDES RE GOOD FAITH OF METHODS FOR DETERMINING ATTENDANCE

1. Attendance areas (rigid geographic boundaries) only

2. Optional, Freedom of Choice only.

3. Individual Assignments only.

U. Any combination of these only

5® One, two, three are merely examples of permissible methods 

60 Present students: By same method as other students 

similarly situated) normal geographic boundaries 

permissible; students may be required to file appli

cations to attend non-segregated schools. New students: 

normal geographic boundaries or, if none prescribed, 

optional plan (school of student’s choice), but shall 

not require students to file applications as prerequisite 

to non-segregated education; permit no differences in 

treatment or education based on race. [American Veterans 

Committee]

7. Say nothing.

Reproduced from the Collections of the Manuscript Division, Library of Congress
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PROCEDURAL PROVISIONS

1. Scope of decrees and/or opinion:

a* Refer only to immediate cases

ba Give guides to future cases as well

2O Appropriate tibunal:

a. Formulate decrees here

b. Remand to DC for formulation of decrees

3® Issue injunction forthwith, or hold hearing before DC 

on contents of decree*

U* Burden of proof and of coming forward on issue of 

good faith compliance:

a. Limit injunction to mere decree of unconstitutionality, 

requiring further action by plaintiffs to raise question 

of noncompMance.

i* E.g., Racial segregation in schools is unconstitutional; 

the defendants are enjoined from using race or color 

as a basis for determining admission of children to 

public schools* 
o

ii. E*g«, Defendants are enjoined from determining 

admission of children to schools on the basis of 

a racially segregated school system*

b. Require plaintiffs to claim non-compliance with decree; 

suggest alternative defences by defendants:

i. showing of non—segregation because of peculiar factors 

affecting particular plaintiff

ii. showing of good faith compliance by submission of plan*

c. Incorporate in decree affirmative burdens on defendants 

to come forward, without further action by plaintiffs*

i. require submission of plans for hearing and approval 

by DC

ii. periodic progress reports

5. Future Cases:

Describe burden of proof by plaintiffs before defendant must 

come forward:

Reproduced from the Collections of the Manuscript Division, Library of Congress
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a. show particular circumstances of plaintiff — 

e.g., denied admission to nearest school — 

defense: factors particular to plaintiff, or 

general plan; or

b. show maintenance of segregated system — defense:

good faith compliance efforts; or

co claim inadequacy of desegregation plan already in 

operation, either as affecting plaintiff or generally

6. Crystallize nature of issues before DC:

a. Does unconstitutional segregation exist?

b» Have defendants commenced good faith efforts to 

eliminate it?

Reproduced from the Collections of the Manuscript Division, Library of Congress



DECREE # 2

le In Nos. 1, 2, 3 and 4 every State or local requirement or 

authorization for admission to any of its public schools on the 

basis of race or color is hereby declared null and void and in 

violation of the Fourteenth or Fifth Amendments to the Constitution, 

respectively. The decree in No. 5 merely requires affirmance.

2. The cases are remanded to the respective federal district 

courts for appropriate decrees to carry out the mandate of this 

Court in the light of the decisions in Brown v. Board of Education, 

347 U.S. 483, and Bolling v. Sharpe, 347 U.S. 497.

3. The rights of the appellants in Nos. 1, 2 and 3, and of the 

petitioners in No. 4 must be given effect with due regard to all the 

relevant considerations controlling a court of equity.

4. Insofar as reorganization may be necessary in the school 

districts affected by our Judgment, so as to make effective this 

decree that no student shall be denied admission to any public 

school because of his race, the respective lower courts are to 

require that any new or reorganized school districts to be 

established by local authorities shall be geographically compact, 

contiguous and non-gerrymandered. And it shall further be made 

incumbent upon local authorities that within a given school district 

Negro students be not refused admission to any school where they are 

situated similarly to white students in respect to (1) distance from 

school, (2) natural or manmade barriers or hazards, and (3) other 

relevant educational criteria.

5. Decrees in conformity with this decree, on the basis of 

detailed findings, shall be issued by the appropriate lower courts



with all deliberate speed, after due hearing on the relevant 
issues.

6. Periodic compliance reports shall be presented by the 
appropriate school authorities to the lower courts and by them 
duly transmitted to this Court.
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31 May 195$

The Chief Justice
Supreme Court of the United States 
Washington, D. C.

Dear Mr, Chief Justice:

I once asked the late Owen Roberts, who served as 
chairman of the Board of the Fund for the Advancement of 
Education during the period of our study for "The Negro 
and the Schools,” about the propriety of writing a fan 
letter to the chief justice. He told me to go ahead.

This, I think, is the appropriate time to act on Mr. 
Justice Roberts’ advice. It is my considered opinion that 
the Court’s handling of the complex and explosive school 
segregation cases may very well rank as the greatest act 
of judicial statesmanship in the nation’s history. The 
unequivocal initial ruling, the year’s cooling off period, 
and the moderate procedures outlined in today’s orders re
manding the cases have enabled the South to see the issue 
in perspective.

It will take time, of course, to end segregation In 
the schools. But we are on our way, and thanks to you and 
your colleagues, we are proceeding in reasonably good order

My congratulations, sir.

HSA:map



AtlantaTHE ATLANTA CONSTITUTION
PUBLISHED BY

RALPH McGILL

Editor, Atlanta Constitution

ATLANTA 2, GEORGIA

June 1, 1955

Chief Justice Earl Warren
Supreme Court Building
Washington, D. C.

Dear Mr. Chief Justice:

I trust it does not violate any propriety to write to the Court 
after a decision has been handed down.

I want to offer ny sincere congratulations to you and to the 
Court for what I honestly believe to be one of the great statesman
like decisions of all time. Certainly it ranks with all the great, 
turning-point decisions of the past, and in ny opinion, exceeds 
them in wisdom and clarity.

What troubled me all along was that I was confident that in 
the final alalysis this problem of desegregation had to be solved 
at the local level. I did not quite see how a decision could be 
written which would spell out such a solution and at the same time 
attach to it the moral and judicial weight of the Court’s direction. 
All this was done in the decision, and all of us here at The Atlanta 
Constitution are excited and happy over it, and very proud of you 
and your Associates.

I hope it is not in bad taste for me to send the Associate 
Justices a copy of this letter. If it is, I shall ask you to 
obtain a pardon for me.

Respectfully and affectionately,

Ralph McGill
Editor
The Atlanta Constitution
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CHAMBERS OF 

JUSTICE FELIX FRANKFURTER

Dear Chief:

May 27, 1955

I am very eager that agreement on Segregation should be reached as 

smoothly as possible, hence this note.

In our talk the other day two suggestions seemed to commend themselves 

to you: (1) the substitution for

’’the earliest practicable date”

of ’’with all deliberate speed, Virginia V. West Virginia, 

222 U.S. 17, 20”; (2) an indication that the decree for the District of Columbia should 

also be formulated by a District Court of three judges. If further deliberation has 

led you to reject these changes, I prefer not to raise them at conference. But if 

perchance they got lost in the shuffle, the way things do get lost, then I should like 

to renew my suggestions.

(1) I still strongly believe that ’’with all deliberate speed” conveys more 

effectively the process of time for the effectuation of our decision. And the reference 

to Virginia v. West Virginia, I deem desirable in that it is the nearest experience 

this Court has had in trying to get obedience from a state for a decision highly un

palatable to it. I think it is highly desirable to educate public opinion - the parties 

themselves and the general public - to an understanding that we are at the beginning 

of a process of enforcement and not concluding it. In short, I think it is far better 

to habituate the public’s mind to the realization of this, as both the phrase ’’with all 

deliberate speed" and the citation of Virginia v. West Virginia, are calculated to do.

The Chief Justice ~ Faithfully yours,

Reproduced from the Collections of the Manuscript Division, Library of Congress
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CHAMBERS OF

JUSTICE FELIX FRANKFURTER July 8, 1954<
Charlemont, Mass.

Dear Chiefs

I have just finished a telephone talk with Jim Byrnes, who called 

me from Columbia, and I should like to have you know its substance.

He opened by saying that I might not feel free to answer a question 

that he would like to put to me and shat he would fully understcjad if I told 

him so. (It is no news to you that Jim and I have been warm friends for years.) 

He was concerned about the argument regarding the decx*ee in the Segregation 

cases for a very personal reason in shaping his own action, namely, that he 

will be out of office by the first of the year. His problems arose out of the 

postponement by the Court of the argument from October 11th to a date not yet 

indicated. He said that he did not know the reason for that postponement and 

was puzzled by it, as were other States^ for no reason had been given for the 

Court’s action in postponing the argument. At this point I interrupted to say that 

taere had been no postponement because there had been no date fixed. I expl ..inen 

to him that on reflection he would appreciate that there <©ould have been no date 

fixed for the argument in as much as it would not be known until September Ibth 

what States other than those now before the Court would care to appear ana that, 

therefore, the time of the argument depending upon such appearances could not be 

determined until the Court got together in October. Jim immediately replied that 

he was not surprised to hear what I had told him, that he was puzzled by the 

by the whole business but that the A.P.’s announcement that the argument had 

been fixed for the beginning of the first session for argument in October and 



was thereafter postponed, has never been contradicted. I tried to indicate to 

him that the Court could not well deny the postponement of an argument that had 

never been set. He was fully satisfied with my explanation of this aspect of the 

matter and said he was very glad to have it because evidently the postponement 

of the alleged hearing in October had puzzled him and a good many oLhers.

He then went on to tell me why he had "troubled” me by his inquiry. The 

time schedule was of course very relevant to the termination of his Governorship. 

He was concerned not only about the selection of counsel for South Carolina, in 

view of the fact that John Davis was not to appear on the decree argument. Davis 

felt that on this aspect of the case some South Carolinian would be better equip

ped than he was.and Jim felt that in view of Davis’s age and Lhe care waich the 

latter had to exercise he could not insist on Davis’s indispensability. Then 

there was the relation of the Governor to his legislature. He said I could well 

appreciate the agitation in his State and the somewhat "chaotic" condition^ (the 

adjective was his) that was stirring in South Carolina, and that he, Jim, was do

ing liis best in exerting influence with legislators that nothing be done until 

the Court finally disposed of the matter except that a committee could be thin

king about things. When I interrupted to say that I thought his statement last 

May was wisely calculated to keep hotheads in check he said that he was trying to 

do so but of course it had its difficulties. If, however, the whole matter was 

to go over beyond his term of office he would be without official responsibility, 

and it would not be his business to interfere with the freedom of action of his 

successor or that of a new legislature.

I then told him that the last paragraph of your opinion stated exactly 

and comprehensively the present situation and recapitulated the reasons why no 

date for the hearing therein called for had been fixed or could be fixed in any



event until the first day for orders at the new Term. I told him that I could only 

speak for myself, of course, but I was ready to prophesy that the Court would not 

only want to hear other than the litigating States who expressed a desire to be 

heard but would give them appropriate time for doing so; that the relevant factors 

for fixing the time and order of argument would doubtless be taken up during the 

week of October 4th and that I saw no reason why the time for such argument would 

not be announced on Monday, October 11th.

I ought to add that throughout the talk Jim Byrnes could not have been

more correct or more reasonable.

Faithfully yours,

Hon. Edward Warren.



MEMORANDUM ON THE SEGREGATION DECREE

Two principal alternatives are open to the Court: 
*

(1) a ’’bare bones’’ decree, permanently enjoining exclusion of the 

named Negro schoolchildren and those coming within the defined class 

(e. g., Prince Edward County) from public schools in the relevant school 

districts because of race, and returning the cases to the respective lower 

courts to carry out this broad mandate;

(2) a decree which would take due, even if not detailed, account of 

considerations relevant to the fashioning of a decree in equity in a situa

tion enmeshed in what are loosely called ’’attitudes” as well as physical, 

financial and administrative conditions, and all bearing on the power of 

equity to enforce any decree it may write and not merely issue a brutum 

fulmen.

I. A ’’bare bones" decree would maximize flexibility with its implication 

of due regard for relevant local circumstances. Local passions aroused by 

last May’s decisions would thereby be absorbed or tempered. On the other hand, 

local conflicts would be left on the doorsteps of local judges. This would unload 

responsibility upon lower courts most subject to community pressures without 

any guidance for them except our decision of unconstitutionality, which would be 

formally reaffirmed. It is easy to foresee that this would result in drawn-out, 

indefinite delay without even colorable compliance or the beginnings of what Mrs. 

Bethune so well calls "organic cultural assimilation" (see Florida Brief, p. 44),
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and this although a lower court judge might not himself become a conscious 

collaborator in unduly delaying attainable desegregation.

To be sure, this could in part be mitigated by a time limitation in the 

decree. Yet any limitation short of ’’the coming school year” or that of 1956 

might well turn out to be a period during which nothing would be done, if the 

authorities are so minded, and either of these dates would surely be arbitrary 

limitations, incapable of compliance wholesale. Hence, it would be desirable 

to charge the lower courts with the duty of assessing local conditions so as to 

require desegregation as soon as practicable, and perhaps put a fair terminal 

date with the requirement of progress reports within that period (setting the 

first such report rather early).

The consideration to be borne in mind in having us fix a terminal date 

is that it would necessarily have to be arbitrary or surely be considered as 

such and thereby seem to be an imposition of our will without the ascertain

ment, in the ordinary way in which facts are ascertained, of the local situation. 

And it would tend to alienate instead of enlist favorable or educable local senti

ment.

II. Laying down some kind of standards by this Court for implementation 

by the lower courts would give them guides to which they are entitled, formulate 

issues on which their decision would be called for, recognize local difficulties 

and variations, and yet not serve as the mere imposition of a distant will. Since 

this Court’s knowledge of local conditions is necessarily limited, our decree 

would not go beyond enunciating criteria not too loose to invite evasion, yet with
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enough ’’give” to leave room for variant local problems.

Platitude though it be, it does become relevant to say that we do not 

propose to operate as a super-school board. But the Court can say that 

school districts must be ’’geographically compact and contiguous. ” The 

experience with political gerrymandering should be drawn upon. The term 

’’gerrymandering” carries sufficient meaning to justify its inclusion in our 

decree.

This would not, however, prevent a biracial school district contain

ing more than one school from continuing segregation school by school. 

Thus, it should be considered whether our decree should also exclude: (a) 

setting up of attendance areas on grounds other than such relevant education 

al factors as distance, hazards and facilities; (b) arbitrary assignment of 

pupils to schools on the basis of race; (c) achievement of the same goal 

through spurious ’’optional” attendance areas or Hobson's choice by pupils 

in selecting a school.

April 14, 1955



CHAMBERS OF

JUSTICE FELIX FRANKFURTER

nf tip ^ntteb 
Waslpngtan M QJ.

May 2U, 1955

Dear Chief:

I have now read this twice and I am ready to sign 

on the undotted line.

I have only one further and minor remark to make.

Host Virginia 222 U.S. 17, 22, is preferable to "at the ear

liest rracticable date" (n. The reference to Virginia v 

Vest Virginia is, from my point of view, all to the good. 

That, too, involved constitutional rights - the right of 

a State to have this Court enforce its Just c3..aims against/ 

another State. Ar.d if the Virginia litigation moy suggest 

that it takes time to get enforcement, that is a good in

timation.
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CHAMBERS OF July 5, 1954.
justice FELIX frankfurter Charlemont, Mass.

Dear Chief:

Many thanks for relaying C. T. Graydon’s remembrances. Unless he 

was not himself, I am sure he gave you pleasure. He is one of the most 

gifted talkers I have known. When once I listened to Graydon’s flow for 

hours, Jimmy Byrnes told me that he could keep it up for a whole day 

without stopping.

Let me think out loud about the Segregation decree. I suppose that 

the most important problem is to fashion appropriate provisions against 

evasion. American experience has shown great fertility in gerrymandering 

devices. One need not be cynical or too distrustful of one’s fellow-coun

trymen to assume that there will be not a little temptation to resort to 

gerrymandering in devising school districts. With the best of good faith 

the fashioning of such districts cannot be merely a matter of arithmetic

and geography. Administrative, financial, commonsensical and other consi

derations legitimately enter. Ought we not to get as much light on the le

gitimate play of such factors, on the leeway that may be attributed to hon

est judgment, in which racial discrimination neither as a conscious nor an

unconscious factor enters? Such light, such allowable standards of adjust

ment ought to be the product not of speculation and argumentation but of 

experience ante motarn litem - experience, that is, antecedent to these ca- 

ses. Thinking along these lines, I have been wondering whether helpful light 

could not be had from experience in school administration in relation to dis

tricting in northern and middle-western and western States, as nearly compar



able as possible in relevant factors, apart fron white-colored problem, to the 

different southern States, comparable that is in diffusion or cncentration of 

population, geography, finance, etc., etc. For instance, there has been going 

on in this western part of Massachusetts/ for several years a considerable con

troversy regarding combined schools, more particularly high schools, involving 

considerations, - with which I have no doubt you are very familiar, - regarding 

the desirability and fairness of different school units, that have been hotly 

debated. I am speaking out of an abundance of ignorance, but it does seem to me 

not improbable that the same problems that will arise in a wholly honest attempt 

to do away with racial segregation, must have confronted and been at least exper

imentally met in States that have not had racial segregation.

I am, of course, not assuming that in our decree we shall set forth with 

detailed particularity how Virginia, let us say, ought to go about reshaping its 

present school facilities or augmenting them. While all my thinking on this bus

iness is tentative I assume the contrary; I assume that the utmost we shall be 

doing is merely to define with as much particularity as the subject permits the 

standards by which decrees will be’locally spelled out in detail. One likes to hope 

that the details will be based on plans worked out by local educational authorities, 

if those educational authorities are ftund to be honestly seeking to give effect 

to last May’s decision. But in order to define with as much particularity as poss- 

* ible the standards that are to be locally implemented it would help us greatly, 

would it not, to ascertain the genuine problems that confront educational author

ities in making school facilities fairly accessible without any hocus pocus in re

lation to color? The Southern States are fever patients. Let us find out, if we 

can, what healthy bodies do about such things in order t© guard against attribu

ting to the fever conduct and consequences that are not fairly attributable to

fever.



Jim Vorenberg has, I assume, passed on to you word of the availability 

of one of my new law clerks, Sherwood, for work on the decree. I have not seen 

him, he is on a fellowship travelling around the world. But I am advised that 

he is up to the high quality of those rather remarkable young men who have 

been sent to me, sight unseen, from year to year by my friends at Harvard.

There could hardly be a place in the United States in greater contrast 

to Washington than this little nook here, hardly a place as far from the mad

ding crowd. I hope you will be going to your beloved California before very 

long. I cannot close without saying again what a happy year this has been for 

me and I am sure for all the others.

My wife joins me in good wishes for the Warrens.

Very sincerely yours,

Hon. Earl Warren.



- ^1^



4

0*^7



3)

■A





5/18/55

constitutional principles. Courts of equity may, therefore, properly take 

into account the public interest in accomplishing this transition in an orderly, 

effective manner.

In acting under these equitable principles and giving weight to the public

as well as private considerations, the lower courts will of course require that

the defendants make a prompt and reasonable start toward full compliance

will also consider the adequacywith our May 17, 1954, ruling.

rand effectiveness of any plans which the defendants may propose for transition 

to a non-discriminatory school system.

Once the required prompt, reasonable start has been made, the 1BIWAK

courts may find that additional time is necessary to implement the newly 

defined constitutional rights fully and in an effective, orderly manner. The 

burden rests upon the defendants to establish that such additional time to, over

come the relevant local problems is necessary in the public interest

that end, the courts may consider such problems related to administration 

as those arising from:

dhhe physical condition of the school plant;

financing;

^he school transportation system;

ersonnel
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^Xjjvision of school districts and attendance areas into compact 
units to achieve a system of determining admission to the 
public schools on a non-racial basis.

/Revision of local laws and regulations which may be necessary 
in solving the foregoing problems.
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Chief Justice's draft - 5/23/55

MEMO

These cases were decided on May 171 1954, when we held racial 

discrimination in public education unconstitutional. The opinions of that date, 

which are incorporated herein by reference, declared the governing constitutional 

principles. In this opinion we designate the manner in which these principles 

and the rights of the parties are to be made effective.

Because the effectuation of these principles must take place under 

different local conditions, with a resulting variety of local problems, we 

requested the assistance of the parties through further arguments on the question 

of relief. In view of the nationwide importance of the decision, we invited the 

Attorney General of the United States and the Attorneys General of all states 

requiring or permitting racial discrimination in public education to present 

their views on the formulation of the decrees. The parties, the United States 

and the States of Florida^ North Carolina, Arkansas, Oklahoma, Maryland and 

Texas filed briefs and impressively presented their views orally.

These briefs and arguments were both informative and helpful to the 

Court in its consideration of the problems arising from the transition to a 

non-dis criminatory system of public education. The arguments also demonstrated
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that substantial steps to eliminate racial discrimination in public education

have already been taken in some of the communities in which these cases arose.

in some of the states appearing as amicus curiae, and in other states as well.

Such progress has been made in the District of Columbia and in the communities

in Kansas and Delaware involved in this litigation . Because of this fact

formulation of decrees in the cases coming from these jurisdictions presents

no complex problems. The defendants in the cases coming to us from South

Carolina and Virginia are awaiting the decision of this Court concerning relief.

Recognizing that full implementation of the applicable constitutional

principles may require solution of varied local school problems which have not

yet been judicially considered, and because in the determination of them, the

taking of testimony may be required as well as contact retained with the local

boards of education which have the primary responsibility for elucidating,

assessing and solving school problems, we conclude that such judicial

consideration can best be given with the assistance of the parties, and progress

made in the light of local conditions, by the lower courts which originally heard

these cases. The situation then calls for a remand of the cases to them for

appropriate decrees not inconsistent with this opinion.

In fashioning the decrees and supervising their enforcement, the lower

courts will be guided by general equitable principles. Equity has traditionally



beerr characterized by a practical flexibility in the shaping of its remedies

and reconciliation of public interest and private needs as well as between

competing private claims. Hecht Co. v. Bowles 321 US 321, 329-330.

These cases call for the exercise of these traditional attributes of equity.

Thus, there is on the one hand the personal interest of these

Addison v. Holly Hill Co., 322 U.S. 607, 622, and by a facility for adjustment

plaintiffs and those similarly situated in their respective school districts in 

admission to public schools on a non-discriminatory basis. Yet these cases 

call for elimination of a variety of obstacles involved in making the transition 

to school systems operated in accordance with constitutional principles.

Courts of equity may, therefore, properly take into account the public interest 

in accomplishing this transition in an orderly, effective manner,
Si

In acting under these equitable principles and giving weight to the

public as well as private considerations, the lower courts will of course require 

that the defendants make a prompt and reasonable start toward full compliance 

with our May 17, 1954, ruling. They will also consider the adequacy and 

effectiveness for thd purposes of these cases of any plans which the defendants 

&
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may propose for transition to a non-discriminatory school system.

Once the required prompt, reasonable start has been made, the 

courts may find that additional time is necessary to implement the newly 

defined constitutional rights fully and in an effective , orderly manner. The 

burden rests upon the defendants to establish that such additional time to overcome 

the relevant local problems is necessary in the public interest and for good 

faith compliance at the earliest practicable date. To that end, the courts may 

consider such problems related to administration as those arising from:

the physical ccjxicliti^^s^ tix€5 s^^ix^)^^l axxt, 
the school transportation system; 
financing;
personnel;
revision of school districts and attendance areas into 

compact units to achieve a system of determining 
admission to the public schools on a non-racial basis, 

and revision of local laws and regulations which may be 
necessary in solving the foregoing problems.

The judgments of the Courts of Appeal are accordingly reversed

(except Delaware) and the causes are remanded to the District Courts to take 
*

such proceedings and enter such orders and decrees consistent with this opinion 

as are necessary and proper to admit plaintiffs and those similarly situated in 

their respective school districts to the public school system on a non-discriminatory 

basis at the earliest practicable date.
REVERSED AND REMANDED





21/55

These cases were decided on May 17, 1954. On that day, we held racial 

segregation in public education unconstitutional.

The opinions filed at that time declared the constitutional rights of the 

plaintiffs.

#$$$$$$$#

Because the effectuation of these rights must take place under different 

local conditions, with a resulting variety of local problems of administration, we 

requested the assistance of the parties through further argument on the question 

of relief. In view of the wide applicability of the decisions, we invited the Attorney 

General of the United States and the Attorneys General of the States requiring or 

permitting racial segregation in public education to present their views on the 

formulation of the decrees.

3Qc Jjt 3$C 

The parties, the United States, and the States of Florida, North Carolina,

Arkansas, Oklahoma, Maryland, and Texas filed briefs and orally presented their

views at the time set for further argument.

These briefs and arguments were extremely helpful to the Court^MMi

demonstrated that substantial steps to eliminate racial segregation in public educa

tion have been taken in some of the communities in which these cases arose, in 

some of the states appearing as amici curiae , and in other states as well.
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Such progress has been made in the District of Columbiajand the com

munities in Kansas and Delaware involved in this litigation. Formulation of decrees 

presents no complex problems.

The defendants in the cases which came to us from the States of South

Carolina and Virginia have chosen to await ths deesees> I

We recognize that full effectuation of the plaintiffs1 rights may not be

possible without the elimination of varied problems of local school administration.

The precise nature of these physical, financial, and other administrative problems

has not yet been judicially determined. school authorities have the primary

responsibility for assessing and solving these problems; courts will have to con

sider these problems in determining whether the efforts of local school authorities 

constitute the most expeditious psdSte effectuation of the plaintiffs' rights in

light of local conditions.

This judicial of local problems, plans,and progress in

light of local conditions can best be done by the courts which originally heard
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these cases - three-judge district courts in the cases coming to us from Kansas,

South Carolina, and Virginia.

♦ ### ♦ ♦♦ ♦♦ ♦

The cases are, therefore, remanded to these courts for such proceedings

and decrees necessary and proper to carry out this Court’s decision. M'

g the decrees and supervising their enforcement in light of 

local conditions and under equitable principles, the district courts shall require 

that the defendants in good faith make an immediate, reasonable start toward full 

compliance with our May 17, 1954, ruling// The district courts shall also consider

the adequacy of any plans for transition to a non-segregated school system which

the defendants may propose.

The

start has been

district courts may find that once the required immediate, reasonable 

made, additional time is necessary to achieve full compliance.

Because the plaintiffs’ rights are personal and present, it follows that the burden

is upon the defendants to prove that such additional time is necessary to overcome

local administrative problems. In determining whether such need for additional
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time exists, the district courts may consider problems of administration arising

from:

(1)

(2)

The physical condition of the school plant;

The. transportation system;

(3) Financing;

(4) Personnel

(5) Revision of school districts and attendance areas.to achieve a *

system of determining admission to the public schools on a 

non-racial basis.

# 4c 4c 4c 4c 4c 90c * 4c

Where the lower courts allow the defendants further time to accomplish

transition to a non-segregated school system, upon proof that such time is neces

sary because of the administrative problems noted, the courts shall require the

defendants to submit periodic reports shewing the progress made.

4^ 4^4^^^^^^^

In sum, compliance with our May 17, 1954, decision shall be found where

the defendants act in good faith, make an immediate^start to eliminate administra-

tive problems, and maintain continuous progress toward full effectuation of the

♦ 4< 4c 4c ♦♦ ♦ ♦♦ ♦
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May 18, 1955

PRELIMINARY DRAFT

These cases were decided on May 17, 1954, when we held racial dis

crimination in public education unconstitutional. The opinions of that date.

which are incorporated herein by reference, declared the governing consti

tutional principles. It follows that all provisions of federal, state or local law A
[in these cases] 

requiring or permitting racial discrimination in public education / must yield

to these constitutional principles, [are invalid] [are unconstitutional and void] 

Because the effectuation of these principles must take place under dif

ferent local conditions, with a resulting variety of local problems, we requested 

the assistance of the parties through further arguments on the question of relief.
—/ —

L .

In view of the nationwide impact of the decision, we invited the Attorney General 
$
*

of the United States and the Attorneys General of the States requiring or per

mitting racial discrimination in public education to present their views on the 

formulation of the decrees. The parties, the United States, and the States of 

Florida, North Carolina, Arkansas, Oklahoma, Maryland, and Texas filed 

briefs and orally presented their views.

- xThese briefs and arguments were j*9*t informative and extremely helpful

to the Courts ^he problems arising from the necessary transition to a non- 

discriminatory system of public education were impress! veRTpr esente d. The 

arguments also demonstrated that substantial steps to eliminate racial discrimina 

tion in public education have already been taken in some of the communities in
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which these cases arose, in some of the States appearing as amicus curiae, and 

in other States as well. Such progress has been made in the District of Columbia 

and in the communities in Kansas and Delaware involved in this litigation.

Formulation of decrees in the cases coming from these jurisdictions presents 

no complex problems. The defendants in the cases coming to us from South

Carolina and Virginia are awaiting the decision of this Court concerning relief.

In fashioning the decrees and supervising their enforcement, the lower

courts will be guided by general equitable principles. Equity has traditionally 

been characterized by a practical flexibility in the shaping of its remedies.
c !

/I * ( U t • / 7' r , ,
Addison v. Holly Hill Co. , 322 U.S. 607, 622. Equity has always been ’’the

instrument for^mo- adjustment and reconciliation between the public interest 

and private needs as well as between competing private claims.^ Hecht Co.

v. Bowles, 321 U.S. 321, 329-330. These cases call for the exercise of these 

traditional attributes of equity.
/ y— —7'7' ' /X-

I. -»<■'- ' ‘ ! ■’ ' ' ' \ r A. i '/ **’ » V/ ‘ $*** ' 1 J* ’

Thus, there is on the one hand the personal interest of these plaintiffs 

in admission to public schools on a non-discriminatory basis. Yet these cases 

are of fhr-reaching impact"and call for elimination of a variety of obstacles 

involved in making the transition to school systems operated in accordance with



pifeedb on the theory that
l' . - ' ’ ' * . * • ' . • ■ * v-a v- 1 . w /'-•... • ■—.’■ - ;

The de&der could thenproeide

(1) Supervision by this Court;

(2)

com-

The following items suggest^

AH’,

cases it*

segssgatitw-in public eda

. aV. 4>»vj

?/ ’;.'7 -/ ■ •• . 5 - •• - ■

tts general a* is <

x. if

‘tP -/Vr .. ,

■' • •

in the opinion:
' ■ ' ■• • ■ < .'. . ‘ '• ’ 
••: <\ • ’ ; ‘ , " • . .'.b? ■ , * ,;

(1) These
Wir ^*^'4-

■ •

(7) Repetition of discussion of principles in May 17# i>54# opinion; 
■ . •■ . ' . S "r" ", .

(8) Mention of possible future Suits*

as a guide to other courts in possible future cases.

Mention of class actions (in Opinion of it was Minted they
are. class actions)J >

for remand to the three-judge district courts from which they dame with intfiruc- 
.. r • .. • :•.’ ....... •.:...

tions to grant the relief prayed for at the earliest pradHOUl iuoment.

The matters intentionally not menticmed for inclusion either in the opinion or

5 ■ - b

.<-5^ '• st'.':

•v'Yil

Specific ihi&iidtlbns to the courts below■hoaceridng methods of 
PU.n« and pr.vention of era.ion;

proach, the three-judge district courts would be accdrded nBtaximam leeway for 

the exercise of their e^tdtnble jurUdldtibn* ^ the

KT' /'



local conditions esulting variety

formulation of the decrees

(4) The parties, the United States, and the States of Florida, North Carolina,
* ■. . t ’ \ • v ' ‘ * • 14 < ’ • * - * ’ , *

. . * • , » f V , ’ ' • * •**_ * • ♦ If- , *. • ‘

Arkansas, Oklahoma, Maryland, and Texas filed briefs and orally presented their 

views at the time set for further argument.

(2) The opinions filed at that time declared the Oonstitutioha^rights of the

(3) Because th. ^tu>H<m)Of thMeJritht^murt take plhc. <md» different

requested the assistance of the parties through farther argument on the question
. • • ' • 

r . I ,• • • ■ • • 1 (' I’ S’' ■ -f d .. >

of relief. In view of the nationwide impact ef ^he the Attorney
' . . * 1 ■ . . . .<? J- : : ■

General of the United States and the Attorneys General of the States requiring or
'■ . '< -. y / ‘ * ; •, . • _' 'S ■ n, ;• \ . ■ . y ' ■ ■ - - ; '

permitting racial segregation in public education to present their views on the

(5) These briefs and arguments were extremely helpful to the Court. The 

[difficulties, of) tne State/ were impressively presented to us. The arguments also

demonstrated that substantial steps to eliminate racial segregation in public 

education have been taken in some of the communities in which these cases arose, 

in some of the states appearing as amici curiae, and in other states as well.

(6) Such progress has been made in the District of Columbia,^where the public

school children were almost equally divided between the races^ and in the com

munities in Kansas and Delaware involved in this litigation. Formulation of de

crees in the cases from these jurisdictions presents no complex problems.

(7) The defendants in the cases which came to us from the States of South

Carolina and Virginia [have chosen to) await tire decision of this Court concerning 
- • / u • * • ' V, * 4 \ ... . > . ' 5 .

relief

(8) We recognize that fuli^f&ctuatiohTof the

/possible eliminati

The precise nature of these physical, financial, and other. administrati roblems

has not yet been judicially determined
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(10) This judicial appraisal of local problems, plans of school authorities,

and progress in light of local conditions can best be done by the courts which

ings and decrees necessary and proper to carry out this Court’s decision.

(for simplicity of decree, see 345 U.S. 461, 470)

(12) In fashioning the decrees and supervising their enforcement in light of

(b)

(d)

(13) Th^di strict courts i

c *

(9) Local school authorities have the primary responsibility for assessing

mining whether the effcyrts of local school authorities constitute the most 

Ftiotre effectuation of the plaimiffs’ right s/in light of such local conditions.

burden

* additi

■ h

and attendance areas into compact 
’ de tar mining admissldn to the pub 1

, j i "1 ■ L. V. ,* .schools on a non-raclal basis

.V.v . Alt
> f tAW 

, .' .r

Revision of school district* 
units to achieve a system of

* :-■ *

\ ' • < vujif® t

>1 A V "•
."M t • _

.: v,*-’ ’ ■.. v ‘ ’’;

■ >:iMt' *\'7
■ . •

. ■' •’ 4 ' ■ •
■ " ■

'. s. /■ / ” •' >3

■

ce the required

consider the adequacy of any plans for
Sir / '47. > • s - - 7

ol system which the defendants may propose 
. A

tv

reasonable>

The school tr

Financing; •V

Personnel;

locaftdndni.tr.H^probl^ Iir

time the district courts may consider

The physical condition of the school plant;
. . ' •. » : • ■ ■ ; • ■ ' -•

' ' . " ' i - . x ; •
. .V ' V. •. • ■ Z ••

j 4* ...v-' • r C" v

/ J»4 ^7^ (^99 |
■ ''' - ‘ “ ■- • ■:

start has been made, additional lima is necessary to aehieve-taU ... ■. ■•. ■
[Because the plaintiffs' rights are personal and present, it folio.

and solving these problems; courts will have to consider these problems in deter- 

originally heard these cases - three-judge district courts in the cases coming to 

us from Kansas, South Carolina, and Virginia^-

/ (qi) The cas6s are, therefore, remanded to these courts for such proceed- 

local conditions and under equitable principles, the district courts starf- pequire 

that the defendants in good faith make^an immediate^ reasonable start towardjfullj 

compliance with our May 17, 1954, ruling^ An ft
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April 28, 1955

MEMORANDUM

The following ia suggested to the Conference as a tentative approach to the 

opinion and decrees in the segregation cases.

The memo recognizes the fact that it is important not to mention certain 

matters in our opinion and decrees as well as to include others in them. It 

proceeds on the theory that the decrees should be as simple and as uniform as 

possible; that the guideposts for the courts below should be in the opinion and be 

as general as is consistent with orderly and ultimate compliance. With this ap

proach, the three-judge district courts would be accorded maximum leeway for 

the exercise of their equitable jurisdiction, and the opinion would better serve 

as a guide to other courts in future cases. The decrees could then provide for 

remand to the three-judge district courts from which they came with instructions 

to grant the relief prayed for at the earliest practical moment.

The matters intentionally not mentioned, either in the opinion or decrees are:

(1) Supervision by this Court;

(2) Appointment of master by either courtpU ■

(3)

(4)

Time limit for completion;
$

(5) Specific instructions to the courtSbelow concerning methods of compliance 
and prevention of evasion;

(6) Mention of class actions (In opinion of May 17, 1954, it was stated they 
are class action^) >

(7)

(8) Mention of possible future suits.

The following items suggest themselves as being appropriate for inclusion

in the opinion:

(1) These cases were decided on May 17, 1954. On that day, we held racial

segregation in public education unconstitutional.

w

* H '
A « At

■

T.

3

V

Bl
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(2) The opinions filed at that time declared the constitutional rights of the 

plaintiffs.

(3) Because the effectuation of these rights must take place under different 

local conditions, with a resulting variety of local problems of administration, we 

requested the assistance of the parties through further argument on the question 

of relief. In view of the of the decisions, we invited the Attorney

General of the United States and the Attorneys General of the States requiring or 

permitting racial segregation in public education to present their views on the 

formulation of the decrees.

(4) The parties, the United States, and the States of Florida, North Carolina, 

Arkansas, Oklahoma, Maryland, and Texas filed briefs and orally presented their 

views at the time set for further argument.

(5) These briefs and arguments were extremely helpful to the Court. Ther.
difficulties of the States were impressively presented to us. Thq^also demon

strated that substantial steps to eliminate racial segregation in public education 

have been taken in some of the communities in which these cases arose, in some 

of the states appearing as amici curiae, and in other states as well.

(6) Such progress has been made in the District of Columbia,where the public 

school children were almost equally divided between the races, and in the com

munities in Kansas and Delaware involved in this litigation. Formulation of de

crees in the cases from these jurisdictions presents no complex problems.

(7) The defendants in the cases which came to us from the States of South 

Carolina and Virginia have chosen to await the decision of this Court concerning 

relief.

(8) We recognize that full effectuation of the plaintiffs' rights may not be 

possible without the elimination of varied problems of local school administration. 

The precise nature of these physical, financial, and other administrative problems 

has not yet been judicially determined.



/

- 3 -
'69

^mKLocal school authorities have the primay responsibility for assessing and 

solving these problems; courts will have to consider these problems in deter

mining whether the efforts of local school authorities constitute the most 

expeditious effectuation of the plaintiffs' rights in light of such local conditions.
/ no) ;

This judicial appraisal of local problems, plans of school authorities, 

and progress in light of local conditions can best be done by the courts which 

originally heard these cases - three-judge district courts in the cases coming to 

us from Kansas, South Carolina, and Virginia.

(1|) The cases are, therefore, remanded to these courts for such proceed- 

ings and decrees necessary and proper to carry out this Court's 'decision. tt>e 

345 US 461, 470),

(11) In fashioning the decrees and supervising their enforcement in light of 

local conditions and under equitable principles, the district courts shall require 

that the defendants in good faith make an immediate, reasonable start toward full 

compliance with our May 17, 1954, ruling.^^3)5
IfKe district courts shall also consider the adequacy of any plans for transi

tion to a non-segregated school system which the defendants may propose.

(i# The district courts may find that once the required immediate, reasonable 

start has been made, additional time is necessary to achieve full compliance. 

Because the plaintiffs' rights are personal and present, it follows that the burden 

is upon the defendants to prove that such additional time is necessary to overcome 

local administrative problems. In determining whether such need for additional 

time exists, the district courts may consider problems of administration arising 

from:

(<Q The physical condition of the school plant;

(4) The school transportation system;

(?) F inancing;
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(1>) Where the lower courts allow the defendants further time to accomplish

transition to a non-segregated school system, upon proof that such time is neces

sary because of the administrative problems noted, the courts shall requirp the

defendants to submit periodic reports, hold such hearings as * may

the defendants act in good faith, make an immediate substantial start to eliminate

W Revision of school districts and attendance areas into compact units 
to achieve a system of determining admission to the public schools 
on a non-racial basis.

administrative problems, and maintain continuous.progress until full irffcctuation

to determine the progress made.

In sum, compliance with our May 17, 1954, decision shall be found where

Personnel;



(Draft prepared by Jerry Gunther) ^55

REVISED STATEMENT

1. These cases were decided on May 17, 1954. On that day, we held racial 

discrimination in public education unconstitutional.

2. The opinions filed at that time declared the governing constitutional 

principles. 
/

3. Because the effectuation of these principles must take place under dif

ferent local conditions, with a resulting variety of local problems . . . , 

we requested the assistance of the parties through further arguments on the question 

of relief. In view of the nationwide impact of the decision, we invited the Attorney 

General of the United States and the Attorneys General of the States requiring or 

permitting racial discrimination in public education to present their views on the 

formulation of the decrees.

4. The parties, the United States, and the States of Florida, North Carolina, 

Arkansas, Oklahoma, Maryland, and Texas filed briefs and orally presented their 

views . . . .

v 5. These briefs and arguments were extremely helpful to the Court. The 

problems confronting the States were impressively presented . . . . The argu

ments also demonstrated that substantial steps to eliminate racial discrimination 

in public education have already been taken in some of the communities in which 

these cases arose, in some of the States appearing as amicus curiae, and in other

States as well.
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6. Such progress has been made in the District of Columbia . . .

and in the communities in Kansas and Delaware involved in this litigation. Formula

tion of decrees in the cases coming from these jurisdictions presents no complex 

problems.

The defendants in the cases coming to us from South Carolina and Vir

ginia are awaiting the decision of this Court concerning relief.

8. We recognize that full implementation of the constitutional

principles may require solution of varied local school problems. The precise 

nature of these physical, financial, problems has not yet been

judicially determined.

Local school authorities necessarily have the primary responsibility

for elucidating, assessing, and solving these problems; courts will have to 

consider them in determining whether the efforts of local school authorities con

stitute the most effective implementation in good faith of the governing constitutional 

principles in light of local conditions.

10. This judicial appraisal of local problems, efforts of school authorities

to solve them, and progress in the light of local conditions can best be made by 

the lower courts which originally heard these cases - three-juflgedistrict courts in
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the cases coming to us from Kansas, South Carolina and Virginia - with the aid of 

the plaintiffs and defendants.

11. These cases are therefore remanded to those courts for such pro

ceedings and decrees as shall be necessary and proper to carry out this Court's 

decision.

12. In fashioning the decrees and supervising their enforcement in light of 

local conditions and under equitable principles, the lower courts will of course 

require that the defendants make a prompt and reasonable start toward full com

pliance with our May 17, 1954, ruling.

v 13. The lower courts will also consider the adequacy and effectiveness 

of any plans which the defendants may propose for transition to a non-discrimina- 

tory school system.

X 14. The lower courts may find that once the required prompt, reasonable start 

has been made additional time is necessary to effectuate fully the

The 
constitutional rights. One burden rests upon the defendants to establish the need 

for such additional time to overcome the relevant local problems. To that end, 

the lower courts may consider gacii problems related to administration SMgttBHPf 

arising from:
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(a) The physical condition of the school plant;

(b) The school transportation system;

(c) Financing;

(d) Personnel;

(e) Local laws concerning school administration;

(f) Revision of school districts and attendance areas into compact 
units .... to achieve a system of determining admission to 
the public schools on a non-racial basis.

15. Where the lower courts allow the defendants further time to accomplish

transition to a non-discriminatory school system, upon proof that such time is 

necessary because of the problems noted, the courts shall require the defendants 

to submit periodic reports. In evaluating such reports, the courts shall hold such 

hearings as shall be appropriate to determine the progress made.

16. In sum, compliance with our May 17, 1954, ruling shall be found where

the defendants act in good faith, make a prompt, substantial start to deal with 

existing problems, and maintain continuous effective progress until fullimplements^ 

tion of the governing constitutional principles has been achieved.
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(Bench memo) 

^fag^r-X^ 8 j hj 8, >nribjQy~i9fr3~T*wn 
SEGREGATION CASES

The ramifications of these cases are so many and so 

broad that I make no pretense of completely covering the 

subject In this memo. Instead, my aim 1st (1) to net out 

the factst (2) to summarize some of the conflicting views 

presented? and (3) to state some tentative conclusions on 

the matter. If during oral argument further problems 

arise which are not treated here, a supplemental memo will 

be submitted.

I. Facts and Proceedings Below.

In this section of the memo, oaelvwiH the 5 cases will 

be discussed separately, but thereafter as a group unless 

otherwise specified.

No. 1, Brown v. Topeka

Appellants, on behalf of themselves and their children, 

challenge the segregated grade school system of Topeka, 

Kansas, as a denial of equal protection. They ask to 

attend the school in the district In which they live on 

aron-segregated bails. Stipulated facta show that appellees 

operate 18 grade schools for white children In 18 districts 

and, in addition, h grade schools for Negro abildren. 

Appellees also operate junior high and high schools on a 

completely non-segregated basis.



1, 2, h, 8, 10, p. 2

Under Kansas statutes, a board of education is 

empowered "to organize and maintain separate schools for 

the education of white and colored children, including the 

high schools in Kansas Citjr, Kansas; no dis crimination on 

account of color shall be made In high schools except as 

provided herein;.... ” Kansas laws forbid racial distinc

tion in universities, public places and common carriers 

and Kansas has a fair employment practices act. Never

theless, the above quoted statute authorizes (but does not 

require) segregation in the Topoka grade schools. In 

their answer, appellees claimed that the facilities are 

equal and defended their action and the statute under 

Pleasy v. Ferguson, 163 US 537, and Gong Lum v. Rice, 

275 US 78.

A 3-judge UC (Nuxman, Sir. J.; Mollot and Hill, DJS) 

was convened. The court found that the Ne?ro schools 

were not inferior to tha white schools with revoect to 

physical facilities, quality of inetrnetlnn, educational 

qualifications of the teachers, and curriculum; that free 

bus transportation is furnished to students of the Negro 

schools, but not to students of the white schools„ which 

were located within walking distance; that segregation of 

white and Negro children in public schools has a 

detrimental effect upon the Negro children in that it 

denotes e.n inferior status which affects the motivation cf
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Negro children to learn and ■which tends to restrain their 

educational and mental development. In its opinion the 

court stressed:

"If segregation within a school as as in the 
McLaurin case is a denial of due process, it 
is difficult to see why segregation in 
separate schools would not result in the same 
denial. Or if the denial of the right to 
commingle with the majority group in higher 
institutions of learning as in the Sweatt 
case and gain the educational advantages 
resulting therefrom, is lack of due process, 
it is difficult to see why such denial would 
not result in the same lack of due process if 
practiced in the lower grades.” (The cases 
referred to are of course McLaurin v. Oklahoma 
State Regents, 339 US 637. and Sweatt v.

) ------

But the court concluded that Plessy and Pong Lum had not 

yet been overruled by this Court, and accordingly entered 

judgment for the appellees on the ground that the 

"separate but equal" tert had been satisfied.

This case could almost be called moot. The Topeka 

school board voted in September to end segregation and is 

taking steps toward that end. The Kansan Attorney Generals 

however, argues that the constitutionality of the state 

statute authorising segregation. should be upheld.

No. 2, Briggs v. Elliott

Appellants are Negro school children (of both elementary 

and high school age) residing in Clarendon County, South

Carolina. This class action was instituted to enjoin



enforcement of provisions of the state constitution and 

state statutes which require segregation in public schools. 

In their answer, appellees contended that such provisions 

constituted a reasonable exercise of the state police 

powers. A 3-judge DC was convened. The Court (Parker, 

Cir. J., and Timmerman, DJ, Waring, DJ, dissenting) denied 

the requested injunctive relief, but it ordered that the 

appellees furnish appellants educational facilities equal 

to those furnished to white students, and within 6 months 

file a progress report.

That report was filed in the DC after an appeal had 

been allowed in this Court, which thereupon remanded the 

case for the purpose of obtaining the views of the court 

below on the additional facts presented in the report. 

The DC/adhered to its former position?that the contested 

provisions do not violate the equal protection clause 

as long as the state is doing its best to equalize unequal 

facilities. The DC found that equal teacher salary scales 

and equal transportation facilities had already been 

established. Only the buildings were found to be unequal, 

to rectify this inequality, appellees premised an inten

sive construction program. Dy now, that program has 

presumably been carried out. Hence, as in the other cases 

(except for No. U), a reversal cannot be based on the 

inequality of physical facilities.
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No. li» Davis v. Prince Edward County

Appellants (parents of Negro children of high school 

age and the children themselves) sued In a J-judge DC 

(Dobie, Clr. Jj Hutcheson, Bryan, DJS) to enjoin enforce

ment of § UiO of the Virginia constitution and to enjoin

segregation in the high schools of Prince Edward Countyj 

in the alternative they sought a decree correcting in

equalities between Negro and white schools. The County
I 

Board and the Eommonwealth (after intervening) 

defendants.

Segregation is enforced pursuant to § UiO of the 

constitution which says: "White and colored children 

shall not be taught In the same schod." Appellants sought 

to prove that enforcement of this provision was per se a 

denial of equal educational opportunity because of the 

stigmas which result. Considerable evidence was adduced 

on this point. But the DC held that Plesgy permits 

segregation so long as equal "facilities" are available.

The court then turned its attention to the question of 

whether the separate facilities were equal. It found 

they were not with respect to plant, gym and other 

facilities, courses offered, and transportation. The DC 

accordingly ordered appellees to provide forthwith 

"substantially" equal curricula and transportation 

facilities and to "proceed with all reasonable diligence
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facilities for Negro students.”

No. 8t Bolling v. Sharpe

Petitioners are parents of Negro school children and 

the children themselves. All reside in the District of

Coluhmi®. The D.C. law provides that the parents must 

see that their children attend school. At the beginning 

of the 19^0-1951 school year, the children presented 

themselves for enrollment at an exclusively white school 

in the District, the Sousa Junior High School. Enrollment 

was denied solely because of color. Petitioners pursued 

administrative remedies through the school system. They 

then initiated this litigation—seeking declaratory and 

injunctive relief In the DC.

The complaint alleged that the defendants—the Board 

and various school superintendents—were construing certain 

acts of Congress to provide for segregation, that such 

action violated the 5th Amendment, the Bill of Attainder

Clause, the U.N. Charter (Ch. IX, Arts. 55(c) and 56), and 

the Civil Rights Act (8 DSC §§ hl, h3). A 3-judge court 

was not convened. The DC (Bastian) dismissed the complaint 

without opinion. Petitioners took an appeal to the CA, but 

before it was heard, they successfully applied to this
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Court for cert. 28 U3C § 125b(l).

Respondents purport to administer the D.C. schools 

under the relevant acts of Congress. It seems fairly 

clear that certain provisions of Title 31 of the D.C. 

Code contemplate compulsory segregation. See especially 

§§ 1109-1111 (enacted in 1878). In the District, of 

course, the Ibth Amendment and its equal protection clause 

are inapplicable. Unlike the other b cases, chief 

reliance must here be placed on the due process clause

of the $th Amendment. One would suppose that this is 

largely a technical difference; surely the due process 

clause is broad enough to include a guarantee of equal 

protection. But cf. Hurd v. Hodge, 33b US 2b, where 

restrictive real estate covenants in the District were 

refused enforcement on the basis of the 1866 Civil Rights

Act rather than the due process clause of the 5th Amend

ment. In any event, the real problem is presented in the 

b state cases; if segregated schools are forbidden there, 

it should not be too difficult to rationalize a similar 

result for th© District.

There is another unique aspect to this case. Note 

that a 3-judge court was not convened, even though 58 USC 

§ 2282 requires a 3-judge #C to grant an "injunction 

restraining enforcement.. • of any act of Congress'*. 

(Emphasis added). There is an unresolved question whether
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§ 2282 is applicable to Congressional legislation concerned

with the District of Columbia. See
(fit/rib P

3U2 US 163^ If it 

the DC was without

is applicable to

jurisdiction and

Ex parte Cogdell,

stoh legislation, then

the case should be

remanded so that a 3-judge court can be convened

Respondents inrthis case are Negrc high school an

elementary school students and their parents. They sued in

aware court cl ng the right to idmission to the

el ntary and high hhools for whites in their district

bhe ground that (:

the facilities ol

) segregation is >er se illegal) i
Ithe Negro school were inferior, i The

tri. il court gave injunctive relief on the second ground

The Delaware Supreme Court affirme

overrule the "separa but equal” doctirine

It declined to
■

. But after

exhaustively review!

equality, the court

4g all aspects of the claimed in-
I I J
field that the Negro plaintiffs hereto- 
e i rI I   1.........

for* required to attend a colored high school were denied
? f

equ|l facilities, primarily because of lakk of transports-

tio facilities and over crowded conditions in the Negro

higl school. Similar findings work d. wifihdo wlOn roopoQu

to the elementary School except that there
of 4qu.iitjMSp.ei^

plant. The court agreed that the Ne

as to the physical 
t 

children were

entitled, as t to immediate admission in th^ white

schools
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No. 10, Gebhart v. Belton

Rsspondents in this case are Negro high school and 

elementary school students and their parents. They sued 

in a Delaware court claiming the right to admission to 

the elementary and high schools for whites in their 

district on the ground that (1) segregation is per se 

illegal) (2) the facilities of the Negro school were 

inferior. The trial court gave injunctive relief on the 

second gsudnd.

The Delaware Supreme Court affirmed. It declined to 

overrule the "sepabare but equal” doctrine. But after 

exhaustively reviewing all aspects of the claimed 

inequality, the court held that the Negro plaintiffs here

tofore required to attend a colored high school were 

denAid equal facilities, primarily because of lack of 

transportation facilities and overcrowded conditidns in 

the Negro high school. Similar findings were made with 

respect to the elementary school except that there seemed 

to be a greater range of inequality—especially as to the 

physical plant. The court agreed that the Negro children 

were entitled, as relief, to admission in the white school

Petitioners (defendats below) are members of the 

school board. Their claim is that the relief accorded to 

respondents was unwarranted under the Ihth Amendment 

on which the court below relied. Compare Briggs, No. 2,
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where^CAUi orderedcporrection of the inequalities but did 

not require immediate admission of the Negro students into 

white schools.

Respondents have not cross-petitioned challenging 

the decision of the court below in so far as it held 

that "separate but equal” was the proper test to be 

applied. Conceivably they m£ht have objected to the decree 

on the ground that the admission of Negro students into 

the white schools is only temporary until equalisation has 

been accomplished. But they did nbt, and consequently 

I have some doubts as to whether this case actually 

raises the segregation per se issue. If the Court should 

find that segregation is illegal, probably the Judgment 

below in this case should be neither affirmed nor 

reversed, but rather vacated for reconsideratinn by the 

Delaware court in the light of this Court’s opirtbn. On 

the other hand, if segregation is upheld, then the 

decision below should be affirmed.

n. Some C ents on ”Separate but Equal"

The pMntiffs in these 5 cases argue that there is 

only one issue before the Courtt whether Plessy v.
(wwmmkmMnm

Ferguson and its "separate but equal" doctrine should be 

overruled. But it may well be possible to eliminate 

school segregation within the confines of "separate but



equal”.

This Court has indicated the way in Sweatt and McLaurin. 

These two cases delivered sort of a”one-two” punch against 

segregation in higher education. Sweatt held that a 

segregated law school for Negroes could not provide 

them equal facilities, since it was inferior in regard to 

faculty, the variety of courses offered, and—-most 

significantly—In "those qualities which are incapable 

of objective measurement but which make for greatness in 

a law school.” Sweatt thus opened the door for Negro 

students to white graduate schools, McLaurin required that 

they be treated like white students after their admission. 

McLaurin held invalid restrictions which in effect segregat

ed the Negro student within the white school. Again the 

Court resorted to intangible considerations» ”Such 

restrictions impair and inhibit his ability to study, 
I 

engage in discussicns and exhhange views with other 

students, and, in general, to learn his profession.”

If similar Intangible considerations are applied to 

pro-college education, a similar result would seem to 

follow, notwithstanding the equality of physical facili

ties. Now it is probably true that the effect of these 

Intangibles is more easily recognized in graduate edu«ation> 

probably because of the "property right" aspect of vocation-
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al training. The impact of segregated pre-college educa

tion, on the other hand, must be measured largely in terms 

of personal and mental development. Psychological studies 

strongly indicate that this impact has been considerable.

See Note, 61 Yale L.J. 730. A finding by the DC in Brown,

No. 1, summarizes a widely accepted view*

"Segregation of whlth and colored children in 
public schools has a detrimental effect upon the 

co colored children. The impact is greater when 
it has the sanction of the lawj for the ppllcy 
of separating the races is usually interpreted 
as denoting the inferiority of the negro group. 
A sense of Inferiority affects the motivation 
of a child to learn. Segregation with the 
sanction of law, therefore, has a tendency to 
retain the educational and mental development 
of negro children and to deprive them of some 
of the benefits they would receive in a racial 
integrated school system.”

Compare the unctuous language ^f/piessy (p. 551)»

"We consider the underlying fallacy of the 
plaintiff's argument to consist in the assump- 
tioh that the enforced separation of the two 
races Etamps the colored race with a badge of 
Inferiority. If this be so, it is not by reason 
of anything found in the act, but solely because 
the adored race chooses to put that construction 
upon it....”

Whatever may have been the view in 18?6, it appears clear 

today that "enforced separation" does stamp the colored 

race with a badge of inferiority. It is no answer that 

white sttdents are excluded from Negro schools. In 

practice, they do not seek enrollment in the Negro schoolsj 

and, besides, "Equal protection of the laws is not achieved
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through indiscriminate imposition of inequalities.’*

It must be conceded that the use of the "separate but

emasculate that doctrine But if that be the result, it

is due not to much to cunning in the application of the

as it is to the inherent fallacy of the doctrinedoctrine

To use a cliche, the doctrine contains its ownitself

destruction—namely, the difficulty of determiningseeds of

relatively simple as long as courts blind themselves to

receive their proper consideration (as in Sweatt and

McLaurin), the courts must ultimately reckon with the

"badge of inferiority" which Plessy so cavalierly dis-

becomes apparent—that enforced separation and equality

are inconsistent, that segregated facilities cannot in

fact be equal

Notwithstanding the views expressed above, I assume

that the Court’s hands would probably be tied if the

legislative history of the Ihth Amendment clearly mani

fested a specific Intent that segregated schools were

regarded. Then the fdlacy of "separate but equal"

III. The Legislative Hirtory of the ll»th

all but physical facilities. But once intangibles begin

what constitutes "equal" facilities. The problem is
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equal" test to abolish school segregation would effectively
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»to be unaffected by the Amendment. Surely no such 

specific intent—in either direction—can be inferred from 

the extensive briefs filed by the parties or from Mr. 

Justice Frankfurter’s memorandum. The best that can be 

said is that the evidence is "inconclusive".

One reason why the Amendment’s legislative history 

is not very helpful on this problem is because the present

day system of public education did not really begin in 

the South until after the Civil War. It is true that 

public education had already taken hold in the North but 

the effect of the Amendment on the northern states was 

largely ignored in the debates, probably because the 

Amendment was regarded as a part of Congress’ reconstruc

tion program directed against the South. Even in the 

North, the conditions of public education hardly 

approximated those existing today. The schools were often 

1-room affairsj the curriculum was likely to cover only 

the R’s"j the school term was only 3 months of a year 

in many statesj and compulsory school attendance was 

hardly known. Today, in contrast, the compulsory public 

school system is generally accepted#—along with the family- 
------------------------- ■ . ...................... - 

as a basic instrument in developing qualities of good 

citizenship, in awakening the child to cultural values, 

in preparing the child for later professional training,
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invaded the province of the family in carrying out these 

functions.

It may also be added that, in construing constitutional 

provisions, this Court has ordinarily not regarded itself 

as sort of a phonograph with the perfunctory duty of 

merely verbalising the ”intent” of the Founding Fathers 

and the framers of the amendments. Such ’’intent” is of 

course entitled to substantial weight, but should not 

preclude a different construction in the light of different 

conditions. The classic expression of this principle is 

by Chief Justice Hughes in Home Bldg. & Loan Ass’n. v.

Blaisdell, 290 US 898, Ui2-hh3»

”...If by the statement that what the Constitu
tion meant at the time of its adoption it means 
to-day, it ie intended to say that the great 
clauses of the Constitution must die confined to the 
interpretation which the framers, with the con
ditions and outlook of their time, would have 
placed upon them, the statement carries its own 
refutation. It was to guard against such a 
narrow conception that Chief Justice Marshall 
uttered the memorable warning—*We must never 
forget that it is a constitution we are 
expounding’ (McCulloch v. Maryland, h Wheat. 316, 
h07)—’a constitution intended to endure for a^st 
to come, and consequently, to be adapted to the 
various crises of human affairs.’ Id. p. hl£. 
When we are dealing with the words of the 
Constitution, said this Court in Missouri, v. 
Holland, 292 US U16, h33> ’we must realise that 
they have called into life a being the develop
ment of which could not have been foreseen
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completely by the most gifted of its begetters. 
...The case before us must be considered in the 
light of our whole experience and not merely in 
that of what was said a hundred years ago.”

The Blaisdell case dealt with fee Contract Clause) the

expansion of the Commerce Clause to meet the needs of a 

changing economy is perhaps the most striking example of 

this principle in action.

IV. The Appropriate Remedy

I have little difficulty in concluding that the aboli

tion of public school segregation under the Ihth Amendment

is within the judicial power of this Court. As in the 

previous education cases, these cases are brought to 

vindicate the personal right of individual citisens to 

equal treatment by their state governments. Compare 

Sweatt, supraj McLaurin, supra) and Missouri ex rel. Gaines 

v. Canada, 30^ US 337. It is quite|true that the ramifi

cations of the instant cases are much more far-reaching) 

but this fact does not, it seems to me, deprive this Court 

of judicial power, but Instead is only a consideration 

in the exercise of that power and in shaping an appropriate 

remedy.

If school segregation is sustained, the formulation of 

a decree will be simply pro forma. And If segregation is 

overruled, the problem of relief should not be too 

difficult in 3 of the 5 cases. As to No. 1, Brown v.
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Topeka, the Topeka Board has already voted to abandon 

segregation and has in fact done so in some of the schools

involved, as indicated supra, the only real question here - ■ *<■ ' ::
1 : ■ . > ■■ - ■: ..
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is the validity of a Kansas statute permitting segregated

schools if the local board of education so decides. As
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Sharpe, the D. C. Superintendent of
'V :-r, '-•

Schools has announced that integration could be achieved

with very little delay. And in No. 10, Gebhart M. Belton

the Negro students involved are presently attending white

schools, integration there is an accomplished fact

The other 2 cases—No. 2, Briggs v. Elliott, and No. h

Davis v. Prince Edward County—present the real difficulty

A meat-ax decree ordering immediate integration would 

probably cause more Aneable» than it would solve. If

integration is thrust on the South as castor oil is forced

on a child, the result would be both confusion and lasting

resentment. This result could be largely avoided, I

believe, by a decree permitting graddal integration where

necessary. The Negro students in all 5 cases, not

surprisingly, insist that the only way to vindicate ttelr 

"personal and present rights" is to require their admis

sion into the white schools "forthwith" (except for "delay 

of a purely administrative character"). The argument 

is a compelling one, but unfortunately not very practical,

especially in the South Carolina and Virginia cases.
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any event, the defendants in these eases should have the

burden of shewing that immediate integration is

impracticable See paragraph 3 of the Govt’s proposed

decree, infra 9 vaeMaMMMM
Above all, the decree should aim to establish only

the legal framework in which the statessthemselvea can

bring about Integration. To as great an extent as

possible, federal courts should not assume the role of

"super school boards". For example, the revision of

boundaries of school districts, the consolidation of

certain schools, the transfer of teachers and pupils, the

revision of teaching schedules, changes In transportation

arrangements—these and similar aspects of integration 

might well be best handled by local school authorities,

with the local district court acting as a watchdog to
fcinsure a good faith effort to achieve integration as

speedily as possible under the circumstances. The Govt’s

proposed decree, on the other hand, would entail greater

participation by the local federal courts in eliminating

segregation:

"(3) That the lower courts be directed on 
remand to enter decrees under which the 
defendants shall forthwith be enjoined from 
using race or color as a basis for determining 
admission of children to public schools under 
their authority or control, provided, however, 
that if the defendants show that it is 1m- 
practicalbe or Inequitable to grant the plain
tiffs the remedy of immediate (i.e., at the begin-
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nlng of the next school term) admission to 
nonsegregated schools, the court shall order 
the defendants to propose and, on approval 
by the court after a public hearlng,to put 
Into effective operation a program for 
transition to a nonsegregated school system as 
expeditiously as the circumstances permit;...” 
(Emphasis added.)

Perhaps this sort of participation Is essential to the 

success of the plan; at this point it is not at all clear.

After hearing oral argument, I plan to submit an additional 

memo addressed to this important issue.

EP
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BROaN, BRIGGS, DAVIS, BOLLING AND GEBHART 
On argument.

Reading the record in these cases a. lotcf problems 

come to mind which the parties don’t discuss. X

For whatever it is worth, T. thought I would discuss 

some of thes°. Like most people, I hav*' preconceived n 
notions abcn.it the cases. But I hope they don’t influence 

this discussion. I have attempted to discuss:

(1) the pitfalls in appellants’ contentions that 

segregation must be abandoned;

(2) the problems of administering a ’’separate but 

e qu a1” doctrine.

1* Assuming that Separate but Equal is Abandoned.

Appellants in these cases insist that integration is 

the only way to guarantee "equal protection". But they 

do not answer the question: how is int"bo 1?° 

e ftected?

It is difficult to see how the plaintiffs in the 

Virginia and. South Carolina cases can achieve anv better- 

ment in their own educational opportunities by securing 

a court order requiring their immediate admission into the 

white schools in their district. The white schools wonld 

b°come impossibly overcrowded.

It is questionable that any other type of immediate 

relocation, e.g., moving some whites to a Negro school

abcn.it
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Negroes to a ■white school, would improve theand' sone

businessshould get into the

relocationrequiring immediate

could simply hand down something in

declaratory judgment that no school

olely on the basi

for a decree to thatand then remand the cases

the nature

If Plessv is’’overruled" (or distinguished), the Court 
mrnir» mm.....

And it is also questionabl

other ways to tackle the problem

effect and leave it to the states and future litigants 

to work out a system putting such a doctrine into effect.

This might develop a situation something like that 

developed in the grand jury cases, i.e,, in cases where 

it was shown that school officials persisted in following 

a course of systematic exclusion, then further special 

injunctive relief could be developed as the need arises. 

Other devices—such as gerrymandering school districts— 

would also have to be considered in future litigation.

This type of relief would not really give plaintiffs 

that complete and immediate vindication of the rights to 

which they claim to be entitled, (But in their complaints 

they don*t demand, in terms, immediate admission into 

white schools.) It would also breed litigation. But



perhaps immediate vindication of rights is impossible in 

any event in these cases, especially in light of the 

antagonism to be expected to any decision by this Court 

in the field.

2. Assuming the existence of the "separate but equal” 

doctrine, there still remain tough problems—perhaps 

tougher than those which would ensue from abandoning Plessy.

First: there is of course the issue as to whether 

these plaintiffs—admittedly forced to attend poorer 

schools, shouldn’t be permitted to enter the white schools. 

How else can they ge& an jpqual opportunity for education?

It seems to me that "progress reports" and "four year 

plans" and other corrective measures proposed in the 

Virginia and South Carolina cases are most unsatisfactory. 

They are vague. They will take years for completion. 

They do not even meet all the existing inequalities in 

the schools.

Under Gaines and Sipuel a strong argument can be made 

that the plaintiffs are entitled to more effective relief.

The Delaware court agreed, and ordered admission to the 

white school.

But this relief seems hardly proper to me for some 

of the other cases before the Court where the plaintiffs 

are so numerous. I have already discussed the dislocation 

factor which seems to me so important.
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Another problem with ’’separate but equal” is: what 

does ’’equal” mean?

Absolute equality is of course impossible. The question 

is: how unequal does one particular facility have to be 

before a court is constitutionally required to find 

facilities ’’unequal”, and to provide some relief.

For instance: In Sweatt you stressed the importance, 

at the graduate school level, of the ’’size of the student 

bqj^f, scope of the library, availability of law review” 

facilities, along with other more intangible qualities.

At the lower school level some of these considerations 

micht be less important, e.g,, smaller classes in primary 

school might be hlepful whereas small classes in law 

school might be a detriment to the student.

Other inequalities in facilities might take on added 

significance. For instance: state sponsored transporta

tion at the college level is normally unimportant; if a 

white college furnished it and a Negro college did not, 

this in itself mightn’t justify a finding of a violation 

of ’’separate but equal”. But, at the grade school level 

I think this makes a great difference. It shocks me to 

think that small children of one race have to walk to 

school or use other public conveyances while small 

children of another are carried in safer and warmer con

veyances furnished specially by the state.



a

good school should be equipped to deal with

retarded children—especially at the younger

level; for it may save a child much pain and hard-

ability) can be corrected quickly, rather than

allowed to continue as a handicap into the upper

increases I am sure other factors will also come to be

and experience of teachers. many ruralcourse

(I woulddon’t have at

eouioned J a.

than many white schools in Clarendon County

improvements the The records in all cases show

that the Negro schools in Topeka

ship if a retarded condition (e.g., reading

Special guidance facilities. (As the record

in any one of the above features. I think it arguable that

and especially those in the south, are making

the separate schools would have to be held to be "unequal"

show in these cases, many educators insist that

vital importance, e.g., psychiatric training

And as our knowledge of the science of education

that every school district now before the Court has big

plans fnr improvement.
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adopted, it will obviously become more and more difficult

for the courts to supervise the ’’separate but equal”
O' 

doctrine* With improvements and new methods, the science s 8 
of education becomes more complex—as the records in

these cases certainly show. It will be a difficult job ‘ 

for the courts to evaluate modern grade schools in order 

to determine equality. But if the ’’equal” in ’’separate 

but equal” is to mean ’’equal opportunity”, the courts 

must, in the future, pay great heed (as this Court did in 

Sweatt) to all those factors in education which educators 

generally insist are important in the makeup of a good 

school. This forebodes the possibility that the federal 

courts will preside over every school district as a 

"super” school board—a rather distressing idea, consider

ing the nature of our federal system.
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Supplemental memo tie Segregation arguments

.Yitn the arguments about to be heard, I adhere to 

the majority view expressed in the ’’Law Clerks’ rtecomasndatiais 

for Segregation Decree" memo. That memo should again be 

referred to foi' the considerations relevant, to the 

conclusions there reached. I think the majority view there 

lays tne groundwork for a wise compromise position and 

avoids tiie extremes of: remanding witnout any guidance to 

tne DJs; remanuing with overly detailed, guides hot 

adjustable to vary J ng local situations; and ordering "iiomedi-- 

ate" desegregation, wiunout more.

Tne major poix*ts in tne earliei* memo, it will be 

recalled, were; kemahd to the DCs. aequire tne oJs 'to 

direct' tneir attention to tne question wnetudr- there is, 

after a short intermediate period for administrative tasks, 

present "good 1‘aitn cowpliaiice” witn the desegregation 

requirement. "Good faitii compliauce" does Hot require; 

immediate fall desegregation; there must be, however, immeoi- 

atu commencement of tne desegregation process. Tne burden 

is on tne state to demonstrate tnat tne process must be / 

spread out over several years-, further details appear in 

tne earlier ixeiuO.

file most difii cult part in writixig an opinion along.
• : • . * . . ’ . • .. • ' ' z.’ 1 “ • * ? • • * .

uaese lines will be to determine what practical guides 

on 'tne issue of "good faith compliance" can be iricluded.

Gome are suggested in tne "riecohimendations" memo: e.g.,
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permissible range of districting practices. See also my 

earlier memo listing possible provisions for the opinion, 

gathered from all of the briefs and other sources. The 

questioning at tiie argument should to as great an extent as 

possible be directed at eliciting views on particular 

staiidards which might be useful in an opinion along tnese 

lines.

Illi



SUGGESTIONS RE SEGREGATION CASES

A. Guidance to the lower courts is best given 

in the form of an opinion rather than a formal, lengthy decree. 

(The decrees in the particular cases will ultimately be entered 

by the lower courts. This Court’s task is primarily to indicate 

to the lower courts the attitude with which they are to face 

the framing of the decrees and the supervision of the 

execution of the decrees. This cannot be done well in the 

form of a lengthy decree by this Court. The decree here 

should be short, perhaps no more than the usual direction 

to proceed in accordance with the opinions. Guidance 

through an opinion here is preferable for the following 

reasons, among others: an opinion lends itself better to 

conveying the subtle nuances relevant to the question of 

proper lower court attitude; an opinion will more readily be 

looked to in future cases, and will indicate broader 

applicability than a decree specifically limited to the parties 

in the instant suits; an opinion will afford greater flexibility 

and invite search for technical loopholes less readily than a 

decree; the nature of the problem is not such that answers



can be reduced to the precision usually associated with a 

decree.)

B. Among the matters which should appear

in such an opinion are the following:

1. Decrees below shall include declarations 

that the relevant constitutional provisions, statutes, and 

regulations authorizing the operation of segregated school 

systems are unconstitutional.

2. These suits are class actions. This Court 

declared last May that the named plaintiffs and those 

similarly situated, whom they represent, are being deprived 

of their constitutional rights by being denied admission 

because of race. The decrees shall effectuate these rights.

3. These are equity suits, and they are 

remanded to the lower courts for fashioning of the decrees 

and supervision of compliance.

4. This Court recognizes, however, that the 

effectuation of these personal rights call for the elimination 

of a method of operating school systems: operation on the 

basis of race. The elimination of this system may present 

consider able a dministrative, physical and financial problems.

-2-



6. The lower courts may give weight to these 

problems in their primary task of effectuating personal 

rights. These problems, upon a proper showing of need, 

may justify a delay in completion of the desegregation 

process; but these administrative etc. factors cannot excuse 

a failure to begin immediately and continuously proceed 

with the process of eliminating these problems.

7. For the purpose of assuring orderly progress 

in effectuating the personal rights here involved, the 

defendants may submit to the lower courts for approval plans 

to overcome their administrative etc. problems (alternative: 

must submit plans within x - e. g. , 90 - days ?)

8. The lower courts shall approve such plans 

upon a clear showing by defendants that the plans reflect 

good faith compliance with the desegregation requirements 

and that the delays are necessary because of such 

administrative etc. problems. The essential of "good faith" 

for which the lower courts are to look is the planned 

immediate commencement and continued progress of the 

process of eliminating the administrative etc. barriers.



9. Problems: (a) Shall the opinion explicitly 

disallow consideration of psychological and sociological, 

attitude factors as bases for delay in making a start and 

constant progress? (b) Once administrative etc. barriers 

in the way of desegregation are eliminated, is it permissible 

to desegregate on a grade-by-grade or school-by-school 

basis, even though such gradualism is based on community 

attitude considerations? Tentatively, I think it maybe 

best to say nothing about these problems in the opinion, 

especially (b).

-4-
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